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Actiengesellschatt. 

Admiralty. 

Affirmed. 

Affirming. 
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Alberta. 

Anonymous. 

Applied. 
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Application. 
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Appellant. 
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Hau parte. 

Exxchequer. 

iE xecutor. 

Executorship. 
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North-West Provinces. 
North-West ‘Territories. 


Ontario. 
Order. 
Overruled. 


Privy Council. 
Prince kdward Island. 
Petition or Election Petition. 


Plaintiff. 

Queen’s Bench Division. 
Quere. 

Quebec. 

Rural Council. 


Rural District Council 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Referred. 

Reyistration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 


~. Same Case. 


Supreme Court of a Colony. 
Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Saskatchewan. 

Schedule. 
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Settled Land Act. 
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Society 
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Solicitor. 


Trade Mark. 
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Urban District Council. 

United States of America. 
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MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tir different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,’? which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally ave grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘* Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 
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‘S AppuiED " (Apld.).—- This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been appled to a new set of facts and circuin- 
stances in the annotating case. 


* APPROVED 7’ (Apprvd.). —This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
In au higher court than the former. 
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CONSIDERED 7 (Consd.).— This expression Is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the piving of more or less 
carehul consideration to the annotated case. 


c) 


DISTINGUISHED ”? (Distd.).- This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (cither on the facts or in law) 
between it and the annotated case is pointed out. 
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DovuBtTED ” (Dbtd.).— This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


EXPLAINED " (FExpld.).— This expression is used where the earher case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 
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EXTENDED " (FExtd.).—Compare “ ANPPLIFD. supra. 


Fottowtp © (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It} does not) necessarily Imply that the facts are sub- 
stantialiy identical in the two cases. 
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Nor Fontowrp ” (N.E.).--— Compare °° FoLnLowkEp,” supra, to which it is the adverse. 

OVERRULED " (Overd.).-— This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the Jatter case is held to be wrong. 


REFERRED ”’ (Refd.).— This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 


which would justify the use of any of the foregoing words. 
rT} eats dae - . - 
MENTIONED ” (Mentd.).— This expression is used only where none of the foregoing terms 


apply. In other words, it is used only where the case annotated is cited on a point 
* having nothing to do with the point in the Digest paragraph. 
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Alkali Works » PouBnIC TeaAnri. VENTIONS, 
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Cowsheds, Dairies, and Refreshment loses bs p INN- 


Milkshops 
Designs 


Pubnic TIBALTH. 

TRADE MARKS, TRADE 
NAMES, AND DE- 
SIGNS. 

Pubic TEALTH, 

Foop AND DRUGS, 

IRIENDLY SOCIETIES. 


s% 


dar plosives 

Food and Drugs 

Friendly Societies 

Hoppichers’ and Pricit- 
pickers’ Lodgings 

Ineome Tas 


Pesrnic JLEALTH. 

INCOME Tax; RE- 
VENUE, 

LXePORMITCAT UNG 
Liquors; THEATRES, 

LANDLORD AND 
"TENANT. 

Prpnre TeALTH. 

MASTER AND Sirn- 
VANT. 


Intoricating Liquors 
Landlord and Tenant 


Lodging-houses —, > Sak 
Master and Servant 24 


Millers ; 


o Wrrannrs AND 
MEASURES. 
Notice of Accidents 6 PAcCTORIES ; MAST 
AND SERVANT: 
MINES; RATLWAYS. 
Offensive Trades Joe) Pernice PEE ATH. 
Partrership Joo.) PARTNERSHIP. 


Passing Off Trapt Marks, TRADE 
NAMES, AND D)E- 


SIGNS, 


4 


Part |.—- 


Srecr. 1. --* TRADE.” 

1. Operations of a commercial character.} —We 
may reasonably say that it [the word ‘ trade” ] 
was Intended to embrace a great variety of dif- 
ferent operations, thourh all of a commercial 
character, something therefore like a warehouse, 
like a shop, like a counting house (KELLY, C.B.). 

_ Tt was never the intention of the legislature so to 
limit the meaning of the word “trade”? (to the 
business of buying & selling] (KELLY, C.B.). 

No doubt the word “trade” was. originally 
there [in the Bkpcy. Acts] intended as applying 
only to persons who either bought or sold, or 
Whose business was immediately cognate to the 
puying or selling of goods, but even then we find 
ne to time the words used in a much wider 
3 BE (POLLOCK, B.), —CHARTERED MERCANTILE 

ANK OF INDIA, LONDON & CHINA t. WILSON (1877), 


INNS AN 
KEEPERS 3) [jroxy- 
CATING = LIQuors ; 
RiveNncg. 
Sale of Coal o WEIGHTS 

MEASURES, 
Sale of Land 2 oo. SATE OF LAND. 

| Sale of  Noor-faeflanm- 

| mable Fabrics 


: Phosphorus Matches 
| 


AND 


TRADE MARKS, TRADE 
NAMES, AND  J)E- 
SIGNS. 

SHIPPING. 

FACTORIES, 

~ “PORT, 

CUSTOM 


| Shippow 

| Shop [Tours 
| Tort. 
| 


as 


Trade Customs AND UsSaces, 


Trade Deseription TRADE MARKS, TRADE 
NAMES, AND  JDDE- 
s1OGNS, 

Trade Fictures ~~ LANDEORD AND 

TENANT. 

Trade Machinery BiLUs Or SALE; 
INCOME ‘PAN, 

Trade Marks ~ oo.) PR ADE Marks, Pragps 
NAMES. AND Dt 

SIGNS. 

Trade Names Trapnm Manks, Trapt 
NAMES, AND DE 
| slGNs, 

Weights and Measures, .. WEIGIUTS AND 


| MEE ASURES, 


Definitions. 


ay 


oO dox. 1). 108; 


1 Tax Cas, 179. 
Annvotation -—-Mentd. Chapman v. Royal Bank of Seotland 
(is8sh), | Tax Cas. 366. 


| ie TU. 
2. Whether limited to buying & selling.” - 


Tse, bah 


gre hae say 


Dor 
d. WETHERELL vt. BrrD, No. 12, post. 
3, -——.)--—Harnis tv. AMimy, No. 28. post. 
4 -  —.2 -CHIARTERED MERCANTILE BANK OF 
Ixnpia, Lonpon & China or. Witsox, No. 7, 
ante, 
, & 1 -[A tradesman denotes] “a person 





| carrying ona trade, buying & selling, & a barber 
, does not come within that description (CHANNELD, 
J.). - PALMER v SNow, [1900] TQ. BL T2505 69 
(J. QB. 356; s2 LT. tds 6b Bote: 
IS WLR. B5Es TOT. LR. 16830 FA Sol. Jo. SLES 
19 Cox, C. GC. 47a, DL. 


6. -—--—J—A trading which 


business is one 


6 


Sects. NSub-sects, 1 


Sect. 1.——* Trade.” od W3 


a 2.) 

involves the purchase & the sale of goods (LUSH, J.). 

—Hraaimns v. BEAUCHAMP, [1914] 3 BK. B. 1192 ; 

841. J. K. B. 68135 711 L. 17. 1108; 80 T. L. KR. 

6387, D.C. , 

7. With view to profit.,—The definition 
of the mere word ‘ trade’? docs not) necessarily 
mcan something by which a profit is made (LORD 
COLERIDGE, (.J.).—Re Dury on Esrate or IN- 
CORPORATED COUNCIL OF LAW REPORTING FOR 
ENGLAND & WALES (1188S), 22 Q. B. D. 279; 
58 L. J. Q. B. 90; 601. T. 505; sub nom, INLAND 
REVENUE ComRrRs. tv. INCORPORATED COUNCIL OF 
LAW REPORTING, 38 Tax Cas. 105, D.C. 

Annotations :—Refd. British Institute of Proventive Medicine 
v. Styles (1895), 11 . L. R. 432; Brighton College v. 
Marriott (No. 1), [L086] A. C. 192; Skinner vr. Breach, 
[loz7] 2K. BL. 220. 

8. — ~ -—.]-—There ean be no definition of 
the words “exercising ai trade.’ It is only 
another mode of expressing ‘carrying on a 
business’*; > but it certainly carries with it the 
meaning that the business or trade must be 
habitually or systematically exercised, & that it 
cannot apply to isolated transactions (LORD 
Morris). 

How does a wine merchant exercise his trade ¢ 
IT take it. by making or buying wine & selling it 
again, with a view to profit (LORD TDerscifELL). 
GRAINGER & SON ov. GOUGH, [T8960] A. CL 825 2 bo 














Ti we Qe Be Te OFA Ig TI = He oT Pe es 
f4W. Ro S6L; 12M 1. R. 86153 3 Tax Cas. 162, 
H. L. 

Annotations 


-~ Consd. Crookston v. Furtade (1910), oO Tan 
Cas. 602: Sruth oe. Greenwood, (1921) 3K. B. 4a3. Refd. 
La Bourgogne (1595), OS T. J.P. os Paxation Conirs. t% 
Kirk, [1900] A.C. 2&8 3 Badisehe Anilin und Soda Fabrik 
v. Thompson (1902), 58 L. TT. t92, n.; Scott vm Solomon, 


11905) 1K. B. S773 Kirkwood vw. Gadd, [1910] A.C. $225 
Egyptian lotels «. Mitebell, [1914] 3 K. B. LIS; Green- 


wood t. Smidth, (1922) 104. (. 4173 Wileoek rv. Pinto, 

LW92ZH) 1K. BR. 303 Belfour v. Mace 1927), 138 Le PR. 33s. 

Mentd. fie Watson & Sandie & Tull (1597), 14 T. Le. RR. 

124; Turner (Leieester) (for Revere Rubber Co.) v. 

Rickman (1898), 4 Pax Cas. 24: Stephenson wv. Iogers 

(1899), 50 1.7. 293. Lovelh& Christiiags vo. Taxes Comr., 

[1908] A. (. 465° Weass, Bibeller & Brooks v. Farmer, 

(1923) 1K. BB. 2265 Stales av. Atalanta S.S. Co. of Copen- 

hagen (1925), 13th. T. 4415 Maelaine et. Beeott, [1926] 

A. €, 424; Tarn rv. Scanlan, Nielsen, Andersen v. Collins, 

Muller (London) v. Lethe, Same ed. Re. Comas., [192s | 

A. ©. 34. 

—-.1—Compare No. 29, post. 

9. May include manufacturing.| The 
word “trade”? no doubt primarily means traffic 
by way of sale or exchange or commercial dealing, 
but may have a larger meaning so as to include 
manufactures (per CuR.).—TAXATION CoMRS. 1, 
Rairk, [1900] A.C. 588; 69 1. J. P.O. 875 88 
Y ire ee A ae Gi 

For purposes of income tax.]—Sve INCOME Tax, 
Vol. XXVITT., pp. 22-24, Nos. 108-127. 

For purpose of National Health Insurance Act.|— 
See Work & LABOUR. 

Who are traders.}——Sve Sect. 3, sub-sect. 2, post. 





SEecr. 2.—* BUSINESS.” 


10. Occupation as distinguished from pleasure.}— 
(1) Itis not essential that there should be payment 
in order to constitute a business; nor does pay- 
ment necessarily make that a business which 
without payment would not be a business. 

(2) The word [“ business ’’] means almost any- 
thing which is an occupation, as distinguished from 
a pleasure —anything which is an occupation or 
duty which requires attention is a business 
(LINDLEY, L.J.).—Rotis v. MILLER (1884), 27 


TRADE AND TRADE UNIONS. 


Ch. D. 71; 538 1. J. Ch. 682; 50 1. T. 5973 32 
W. R. S06, C. A. 
Annotations: —isto (1) Apld. Barnard Castle U. C. vo. Wilson, 


11901} 2 Ch. 813. onsd. South-West Suburban Water Co. 


a St. Marylebone Union, 11904] 2 K. B. L743 Ite A 
Debtor, {1927] | Ch. 97. 'Refd. Tod-Heatley_v, Benham 


(1888), 50. 1. 25; Withington District L. B. of Health 

v. Manchester Corpn. (1893), 68 L. T. 330; Tompkins v. 

Rogers, {192t] 2 K. B. 94. Generally, Mentd. Tritton rv. 

Bupkart (1887), 56 L. 2. 306; Wiltehire ce. Cosslett (1889), 

OT. da Tt. 410. 

11. Whether payment essential.] — Rois 
Minurr, No. 10, ane. 

12. Not synonymous with trade--Unless con- 
ducted by buying & selling.J—Mvery trade is a 
business, but every business is not a trade; to 
answer that description it must be conducted by 
buying & selling (LORD DENMAN, C.J.).-- Dow d. 
WETHERELL v. Bren (1834), 2 Ad. & El 16L: 1 


vr. 


Nev. & M. K. B. 285; 4 ot. J. K. OB. 525 111 
I, R. 63. 
13. —-—- Wider application than trade.| - 


LIARRIS v. AMERY, No, 23, post. 
Compare Sect. 1, ante. 
Exercise of trade or business.] - Sree Sect. 8, post. 


SrcT. 3.—EXERCISE OF TRADE OR BUSINESS. 
SuB-SECT, 1.—IN GENERAL. 

14. What amounts to-- Whether isolated act 
sufficient.| --It) is true that if a person carrying 
op a particular business does a single isolated 
preliminary first act in that business he is carrying 
it on (BuckLEy, [..J.).-—A.-G. ov PLYMOUTH 
CorPN. (1909), 100 E.R. 7425 T3 0 P. 2715 7 
dos Gy Re T10, CA: 

15. —.| 


No. 8, ante. 
na }- Compare Bankkurrcy, Vol. TV., 

p. 17, Nos. 78, 70: Foop & Driuas, Vol. ANV., 

p. 126, Nos. 174,475 + Monry & Monty-LENDING, 

Vol XANNYV., pp. 202, 203, 207, Nos. 282, 201, 

eb eds 

16. —--- Exercise for public.|—It is not pro- 
perly said that one uses a manual occupation when 
heiakes no more (han for himself, as he who brews 
or bakes for lus own use (per CUR.).--CITY OF 
LONDON CASE (1610), 8 Co. Rep. 12L 65 77 HK. RR. 
6o8. 

Annotations :~ Refd. Fermnor vr, Brooke (1591), Cro. Eliz. 
205: Hutehing ow Player (1663), O. Bridg. 272; Reo. 
Kalderbs (1669), f Saund. S1f 5 Thomas ¢. Sorre] (1673), 
&$ Keb. 225: Merehants Adventurers ¢. Rebow (1686), 
Comb. 562 Ror. Prew (L708), 11 Mod. Rep. 180 5 Mitchel 
tv Reynolds (791), 12. Wins. 18135 Parry eve. Berry (1717), 
1 Com. 269; Chamberlain of London v Compton (1825), 
4LeJ.0.8. kK. B.d49. Mentd. Dublin Corpn. Case (1620), 
Palin. |; Langhans Case (16042), March, 170: Groenvelt 
rm Burwell (1699), 1 La. Raym. 1543; London City v. 
Vanacker (1699), 1 Ld. Raym. 496 ; London City ov. Wood 
(1701), 12 Mod. Rep. 669; Winton oe Wilks (E705), 2 
Ld. Rayo 1129; Cotton rv. Davies (1717), 1 Stra. 33; 
Broadbent o. Walks (1712), Walles, 360 5) Clark 7 Denton 
(1930), 1 B. & Ad. 92; Reynolds o. Barford (1814), 2 
Dow. & T. 327; Cox v. Hakes (1890), 15 App. Cas. 506; 
Kirupe v. Johnson, [1898] 2 Q. B. 91; Secretary of State 
for Home Affairs ». O’Brien, [1923] A. C. 603. 

17. - —-—.J]—The law... forbids no man 
to use any trade privately, as to be a tailor in 
my house or the like, for that is not a trade, but a 
service (per CcR.).—Nonrtis v. STaps (1616), as 
reported in Llob. 210; $0 HK. It. 357. 

Annorations :— Refd. Winton Corpn. v. Wilks (1705), 2 id. 
Kaym. 1129; Mitchel r. Reynolds (1711), 1 P. Wms. 181; 
Parry v. Berry (1717), 1 Com. 269. Mentd. London City 
v, Vanacker (1699), 1 Ld. Raym. 496; R. 7. Westwood 
(1830), 7 Bing. 1; R.v. Darlington School (1816), 6 Q. B. 
682; Gosling v. Veley (1847), 7 Q. 3. 406, 

18. —-~— Exercise as master.]-—If a man 
employ workmen in his own house .. . it is an 
exercising of the trade.—Honks v. YOUNG (1691), 8 
Mod. Rep. 3133; Carth. 162; Comb. 179; Holt, 


GRAINGER & Son v. GOUGH, 


7 


— 


ee 
1,47 
pp. 
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K. B. 66; 2 Salk. 610; 1 Show. 241, 266; 875. Kh. 
206. 


Annotations : 
Keen 1. Dormay (1812), Lo 
(1834), 3 lw J. KR. B. PLO. 
—-—-- For purpose of restraint of trade.|—— iv 

Part LV., post. 

——— For purpose of restrictive covenants in 
leases.|— See LANDLORD & TENANT, Vol XAXI., 
pp. 159-161, Nos. 2918-2966. 

—-— For purpose of restrictive covenants on 
conveyance.|—Sve SALE OF LAND, Vol. XI.., pp. 
$21 326, Nos. 2722-2752. 

19. Where trade or business is carried on- 
Meaning of --Question of fact.)—|** Where the 
trade is carried on”? | may mean where the goods in 
respeet of which trading is carried on are conveyed, 
made, bought or sold 3; or, speaking of land, where 
it is cultivated or used for any other purpose of 
profit. That makes the locality of the goods or 
the Jand which are the subjects of the trade to be 
in a certain sense the place where the trade is 
carried on, because it is the place where the things 
corporeally exist or are dealt with. But there is 
another sense, in which the conduct) & manage- 
ment, the head & brain of the trading adventure, 
are situated in a place different from that in which 
the corporeal subjects of trading are to be found. 
It beeomes therefore a question of fact (Lorp 
HAGsSBURY, CL).—-SAN PAULO (BRAZILIAN) Ry. Co. 
rm CARTER, {[J8O6) A, OC. bbs 65 4. 3. Q. BB. 16d; 
Tod. TT. b38 3 OO. PL Sd, 4525 14 OW. R863 12 
Ti. R. 107s 8 Pax Cas. 407, HW. da. 

Ainnolations: Apld. Aplhorpe vr. Peter Schoenhofen Brew - 
ing Co. (2899), XO LL. RB. 395, Consd. R.ov. Clerkenwell 
General Taxes Comrs., [190t}) 2 K. BL. STM: Je Heer 
Consolidated Mines 7. Howe, (1905) 2 WL. 612 5) Mitehell 
s Kgyptian Hotels, Floto) AL OL bez. Refd. Grove + 
KUbots & Parkinson, HMiliots & Parkinson rm. Giove (ESd6), 
3 Pax Cas. 4813; Taxation Com. vt. Kirk, {1900} ALC. 
588; Kodak «. Clark, (1902) 2 KR. 2B. 4505 Goer ve. Bell, 
(W9OFT 2 K. BL 1865 Oprtvie re Witton (1908), 5 Pan Cas, 
338 > American Thread Co. o Joyee (1912), 0G 0. 'P. 171; 
Liverpool & London & Globe Lnsec. tm Bennett, Pitee rv. 
Northern Assee., Briee v. Ocenn Aecident A Guarantec 
Corpn., (1912) 2 K. B. 415 Hood t. Magee (1918), 7 Pay 
Cas. 3275 Bradbury vc. lnygbsh Sewtnge Cotton Co., (122 | 
“Zw. 1. S60: Swedish Central Ry. cv. Phomypsoan, (19254 
ALC. 490 >) Keyvptian Delta Land & Tnvestment Co. r 
Todd (1928), f4'U. La. R747. Mentd. Giresham Life Aasce. 
soe. t, Bishop (1902), 71 LL. 7. KR. RB. GIS; Alianza Ca. x. 
Rell, (1900) PR. OB. T8t 3; The Polzeath, {19t6y PL. 1l7: 
To it. Comrs. v. Sansom, (1921) 2 K. BL. 492. 


Refd. Ruynard vp. Chase (1756), 1 Burr. 2: 
Kast, 16b: Shaw a Poynter 


Sup-sEctT. 2.-—-WHo ARE 'TRADEKS. 

20. Actor.}] (1) The business of a travelling 
circus is not a trade. 

(2) It is certain that no actor nor any person 
exhibiting like resps., gymnastic feats in publie por 
even the proprietor of a theatre would be a trader 
within the meaning of the Bkpcy. Act now in 
force in any earlier Bkpcy. Act (KELLY, C.B.). 
SPEAK v. PowrnLn (1873), L. R. 9 dexech. 25; 
a. M.O. 19; 29 1. 1. 4845 38 5. P28. 

21. Auctioneer.|—Auctioneers do not carry on a 
“trade”? so as to make one partner liable upon a 
bill of exchange accepted in the firm name by his 
co-partner without the knowledge or authority of 
the former.—WHEATLEY @. Smyrivcks, [1906] 2 
K. B. 821; 75 L. J. K. iB. 627; 95 1. T. 963 54 
W.R.587 3; 22'T. L. R. 6915 50 Sol. Jo. 618, D.C. ; 
revad. on other grounds, [1907] 2 K. B. 681, CL A. 
a adion :~ Refd. Wiggins v. Bonuchamp, [1911] 3 K. B. 
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_ 22. Banker.J]—To an action of assumpsif by the 
ndorsecs against the indorser of a bill of exchange, 


ne rr ere ee 


an 
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deft. pleaded that the bill was made & indorsed 
after the passing of 57 Geo. J, c. 99, which restrains 
spiritual persons from being occupied in any 
trade or dealing that pltfs. were a banking co., of 
which certain spiritual persons holding benefices 
were partners & members ; that the trade or busi- 
ness of a banker was carried on by the said co- 
partnership for gains & profits as well of those 
spiritual persons as others, contrary to the form 
of the statute; whereby the indorsement & the 
promise in the declaration mentioned were void 
inlaw: Held: the plea was good, & the trade of a 
banker was within the meaning of the statute.-- 
TALI. FReannkiin (1858), 3 M. & W. 2593) - Por 
& HOS; 71. J. Bx. 2103 2 Jur. OF; 150 dn. kh. 
1141, 


Annotation » —Mentd, Re London & Fastern Banking Corpa., 

Ira, Longworth’s Exors. (1559), Jolin. 465. 

23. - J -(1) Banking is not strictly a trade 
(Wintcs, J). 

(2) Farming & grazing . are | businesses 
Which have for their object the acquisition of gain 
(lenin, OwS.). 

(3) “© Business ? has a more extensive significa- 
tion than ‘ trade’ It was never doubted 
that farming was a‘ business”? though not a 
“trade”? (Winnnms, J.). 

(1) Trade has the technical meaning of buying 
& selllne (WILLES, .). Parris re. AMERY (1S65), 
1. OR. TC. PD. 1tSs) Wop. & Ph. 20435 Tham & 
Ruth, 357: 55 1. 3.6. PP. 8%: 18 7. 'T. 504: 30 
J.P. 5605 12 Jue. NOS. 1655 14 WOR bo, 
Annotations: is fo (3) Consd. Seott wm Solotnon, |b9ao. t 

KB. oT Ts Wheatley am sniathers, idobp 2K. BO a2). 

Refd. snuth er. Anderson (1aso), bo Cb. DD. Zeyo: Kensing- 

ton & KRnightsbmdywe Liectre Lighting Co. er. Notting Hill 

Iulectiie Lighting Co. (iYts) 87 b. J. KR. 2. obo. lt ta 

({) Refd. Thorpe or. Priestnall (is9to, 60° J. PL sed, 

Generally, Refd. Womersiev re Meritt (1867), bo. Re 4 eq. 

695. Dennis ep. Hutehinson, Traftoid tt. same, (19227 1 

KW. Tb. 648, 

24. Civil servant—Sub-postmaster.}— A sub-post 
office earricd on with a chemist’s shop on premises 
is outside a covenant ©! Trading to be restricted to 
chemistry & drurgists’ business & dentist or doctor” 
as the office of a sub-postmaster is a branch of the 
public servicevin the nature of amonopols, ata ised 
remuneration, & cannot be said to be *o trading.” 
BRAMPTON oo. Ginnison, (1927) 1 Oh. 1965 95 
To. od Che Soa VSG Le te 42-1 1 OR. TAG: 
70 Sol. Jo. 965, CL UN. 

29, Dancer.’— Dancing is no trade. but it mav 
be called a profession (per CUR.) RoBrssoNx 
GROSCOURT (1695), 6 Mod. Rep. 10f: 87 BE. Roof 
-fanotation :-—Refd. R. rv. Ludlam (1724), § Mod. Rep. 267. 

26. Farmer.!—-Hanrris v. AMERY, No. 25. ante. 

27. -— .' ~Farmning is not a trade. - Nasi wv. 
TloTLINSHeAD, {T90T] LK. B. 700; 701. d. KB. 
B71: Stl. Te 488: 65 70. PL 8575 4OWL RR. 420: 
PET. Be BOR WW A ee 95 ON 
Annolations: Consd. Curtis «. Shinner (1906), 95 L. J. 31. 

Refd. Shinner mr. Breach, (1927) 2K. BR. 220. 

28. Gymnast —-Performer in public.)——-Srreak ec. 
Powrnn, No. 20, cate. 

29. Insurer—-Fire insurance.] — [A point was 
raised] whether the business of insuring buildines 
against fire was a trade. This business, when 
carried on for the sake of profit, mays, no doubt, in 
some sense of the word, be called a trade (per CuUR.). 
—CITIZENS INSURANUE Co. OF CANADA t. PARSONS, 
QUEEN INSURANCE Co. v. PARSONS (ITS81), 7 App. 
Cas. 965 511.5. P.C. 113 457. T. 721, PoC. 
Annotations :— Refd. A.-G. for Ontario uv. A.-G. for the 

Dominion, [1896] A. Co 318. Mentd. Dobie v. Temporah- 

ties Board (1852), 7 App. Cus. 1386: Russclle. R. (1882), 

7 App. Cas, 829: Colonial Building & Investment Assoen. 


vy 
rie 


Transient traders.|—Nee MARKETS & Fairs, Vol. XXXIII., pp. 568, 569, 
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Sect. 3.—Kwercise of trade or business: Sub-sect, 2. 
Parts I]. & L411. Sect. 1.) 


ee ttn 


nr. A.-G. of Quebee (1883), 9 App. Cas. 157; Hodge v. R. 
(1888), 9 App. Cas. 117; Bank of Toronto ve. Lambe, 
Merchants’ Bank of Canada vr. Lambe, Canadian Bank 
of Commeree vr. Lambe, North British Mercantile Insee. 
t Lambe (1887), 12 App. Cas. 675; A.-G. for Manitoba 

v. Manitoba Licence-Holders’ Assocen, (1901), 71 1. J. 

P.O. 283 Re Coleman's Depositories & Life & Health 

Assco. Assocn. (1907), 76 LL. d. K. 2B. 865; John Deere 

Plow Go. rm Wharton, [1915] A. C2 330; Great West 

Saddlery Co. e. 1, (1927) 2 A.C. 9b; AG. for Ontario tv, 

Reeiprocal Insurers, (L924) ALC. 828 5 Caron eR, [1924] 

A. (. 9993; Toronto Hleetrie Comrs. c. Snider, [1925] 

A.C. 396. 

30. Landowner decoying wild fowl.|—livcry 
man that has a property may employ it for his 
pleasure & profit, as for alluring & procuring 
decoy ducks to come to his pond. To learn the 
trade of seducing other ducks 10 come there In 
order to be taken is not prohibited either by the 
law of the land or the moral Jaw: but if is as 
lawful to use art to seduce them, to catch them, & 
destroy them for the use of mankind, as to kill & 
destroy wild fowl or tame cattle. Then when a 
man uses his art or his shill to take them to sell 
& dispose of for his profit, this is his trade (IToLr, 
Cu1.).- Kisesus v. LLICKERTINGTL, (1706), If Hast, 
574,n.; Llolt, K.B. 14: 8 Salk. 9: 11 Mod. Rep. 
73, 180; 108 Ic. R. £27. 

Annotations :—Refd. Carrington 7 Taylor (1809), 11) Kast, 
5713 Hannam rv. Moehett (1824), 2 BL & CL 9O83h y Tbbotson 
vt Peat (1sG5), 34 LL. J. Ex. TIS: Higgins vo. O'Donnell 
(1870), 1S W. OR. 38785 Mogul S.8. Co. « MeGregor, Cow, 











Part I1.— Control and 


Board of Trade—- Decisions not binding on courts.| 
—See CONSTITUTIONAL LAW, Vol XI... p. 51d, 
Nos. 154. 

Census of production.| — Sec Census of Pro- 
duction Act, 1906 (e. 49), Census of Production 
Act, 1917 (¢. 2) 


Conciliation Boards.]— See Conciliation Act, 


Part Ill.—Freedom of 


SpctT. 1. IN GENERAL. 

35. Right to exercise any lawful trade.|——All 
trades lawful & not to be restrained but) by Parlia- 
ment.—CAsE OF MONOPOLIES, DARCY @ ALLIEN 
(1602), Moore, WK. B. 6713 1 Web. Pat. Cas. 15 
11 Co. Rep. S£b3; Noy, 173; 72 F. R. 830. 


Annotations :— Refd. City of London Cause (1610), & Co. Rep. 
121 b; Nortis vr. Staps (1616), Hob. 210: Dublin Corpn. 
Cane (1620), Palin. 1: Re. eo. Maidenhead Corpn. (1620), 
Palm. 76; It. r. Hampden 1637), 3State Tr. 826 5 Thomas 
v Sorrell (1675), Freem. K. B. 85: Yarmouth +. Darrel 
(1656), 3 Mod. Rep. 74; Boulton e Bull (1795), 2 Hy. #1. 
463 5 Crane vr. Prlee (1812), 4 Man. & G. 5805) Beard a. 
kyeerton (1846), 8 C. B. 975 Caldwell v. Vanvilissengen, 
Caldwellv. Verbeck, Caldwella, Rolfe (1851), 9 Hure, 415: 
Rogers v. Rajendro Dutt (1860), 18 Moo, P. C. C. 209; 
Young v. Fernie (1864), 4 Gu. 5773 Murray ec. Clayton 
(1872), i Ch. App. 5733 Marsden v. Saville Strect Co. 
(1878), 3 Ka. DD. 2053 G. EL Ry. o. Goldsimid (1851), 9 
App. Cas. 927: R.v. Halifax County Court Judge, [18917J 
1Q. B. 7985) British south Afriea Co. vw De Beers Con- 

bohdated Minen, (LO10) 1 Ch. 354; North Western Salt 

Co. r. Electrolytic Alhah Co. (1912), 107 L. T. 439: AG. 

of Commonwealth of Australia uv. Adelaide S.S. Co., 

[1913] A. C. 7K1, Mentd. Precedence of the Judges 

(1693), Fortes. Rep. 382; Jenks v. Turpin (1854), 13 

Q. B.D. 505. , 


36. ——-.J—(1) At common law no man could 
be prohibited from working at any lawful trade. 

‘ rin 

(2) The common Jaw abhors all monopolies 
which prohibit any from working in any lawful 
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TRADE AND TRADE UNIONS. 


Tenet oe Pe TTAO8 | 
Sadepati 5 Ton. R. 228; np. Klood, [ LS! 
A yo Menta: Panels a. Mill (146). 3°. B. 625; 

Lumley ev. Gye (1853), 22. Ta d. QQ. B. 468, Rogers v. 

Rtajendro Dutt (1860), 8 Moo. Ind. App. 103; Quinn % 

Leathem (1901), 701.3. P.0. 765 Pratt ov. British Medical 

Aassvcn., [1919] 1 K. Be. 2483 The Tubantia, [1921] Pp. 78. 

31. Merchant.]—A merchant includes all sorts 
of traders as well & as properly as merchant 
adventurers. —LONDON CORPN. 1. WiLKs (L704), 2 
Salk. 445, 91 KEK. R. 3s6. 

32. Musiclan.]|—Mvusicians’ Co. In LONDON (OR 
CHAMBERLAIN OF LONDON) v. GREEN (1724), 5 
Mod. Rep. 211; 88 KH. BR. 152. 

33. Proprietor of travelling circus.] —SPEAK v. 
Powrn., No. 20, ante. 

34. Renter of tolls.]—Semble: the renting of 
tolls is not a profession or trade.—BELLAMY 0. 
Buren (1857), 16M. & W. 5903 81.7. O08. 418 5 
153 KK. OR. 1825. 

Who are traders within bankruptcy laws.|—-Sec 
Bankruptcy, Vol TV., pp. 17-24, Nos. 70-192. 
Infants.|—Scee Banknuprcy, Vol. 1V., pp. 
29, 30, Nos. 254 236. 

Married women.] -See BANKkUPTcy, Vol. 
1V.. pp. 81-33, Nos. 251 255, 259 271. 

Who are traders within Sunday Observance Acts. | 
-—See Timi, Vol. NUL... pp. 958, 980. 91, O15. 

Married women as traders.j}--Sec Husnanp & 
Wirk, Vol. NXVIT., pp. 89 91. Nos. 693° 707 ; 
Bankruprcoy Vol. 1V., pp. 31-33, Nos. 251 256 


weedady 
2590 274. 


flgg2y A. GC. 29% 








Supervision of Trade. 


1I896 (e. 80); 
N16 (ce. GS), 5. 2: 
(e. OO), 
Trade boards.j —See Work & LABOUR. 
Statutory regulation of wages.|——See MINES, Vol, 
NXXAILV., pp. 780-737, Nos. 1104 11465 Work & 
LABOUR. 


New Ministries A&A Secretaries Act, 
Industrial Courts Act, LOT9 


Trade and Monopoly. 


trade.—Ipswirci TAILORS CAst (1614), 11 Co. Rep. 
mo as THER. IES 5 sub nom. Ieswich 'RATLORS v. 





SHERRING, LT Roll. Rep. 43) sub nom. Ipswich 
CLOTIWORKERS CASE, Godhb. 252, 


Annotations: ~ Consd. Davies +. Davies (1887), 36 Ch. 1D. 

359. Refd. Norns ve. staps (1616), Hob. 210: Jolliffe 

™ Brode (1621), W. Jo. 13: Thomas rv. Sorrel (1673), 3 

Keb, 2235 Root. Durham Corpn. (1756), bE Keny. 5123 

Freneh v. Adams (1763), 2 Walk. 168s) Boulton v. Bull 

(1790), 2 Hy. Bl. 465 5 Beard v. Egerton (2846), 3. BL. 97 5 

Jefferys ve. Boosey (1851), 4 WH. i. Cas. 819; Rogers e. 

Reajendro Dutt (1460), 183 Moo. PP. CL OL 209: Marsden v. 

Saville Street Co, (1878), 3 EX. DD. 2085 Kruse vr. Johnsen, 

saat: Q. BL Ot. = Mentd. Hacket v. Tilly (2706), LI Mod. 

fep. Oo. 

37, ——.]—At common law cvery man may 
set. up ~any... trade that he pleased 
(WYLDE, J.).—THOMAS t SALTMARSH (1673), as 
reported in Freem. K. B. 115; 89 FH. R. 853 sub 
nom. TILOMAS ». SORREL, 3 Keb, 181, ex. Ch. 
Annotations : —Mentd. Jeveson v. Moor (1699), 12 Mod. Rep. 

262; Shaw v. Bull (1701), 12 Mod. Rep. 592; HR. v. 

Papinian (1725), 2 Sess. Cus. K. B. 134; Ea yp. Armitago 

(1756), Amb. 2043 Muskett o. THill (1839), 5 Bing. N. C. 

694 ; Wood v, Leadbitter (1845), 13 M. & W. 838; Wash- 

bourne v. Burrows (1837), 16 L. J. Kv. 266; Taplin v. 

Florence (1851), 10 C. B. 741; Congreve v. Evetts (1854), 

10 Mixch. 298 ; Bailey v. Stephens (1862), 120. BLN. S. 9135 

Nuttall v. Bracewell (1866), $6 1. J. Wx. 1: 1. CO. C.%. 

Dundas, [1904] P. 13; Warr v. I. C. C., [1904] 1 K. B. 

713; Smith». Colbourne, 11914) 2 Ch. 533; British Actors 

Vilm Co, 7, Glover, [1918] LK. B, 299, 





Part JTI.-—-FrEEDOoM or TRADE AND Monopony. 


38. .- —.] -NkeBLE v. TLIICKERINGILL, No. 30, 
anle. 

39. ——--.] —An action lies against the master 
of a vessel for purposely firing a cannon at negroes, 
& thereby preventing them from trading with 
pitf., & it is no answer to such action that pltf. 
had not conformed to the law of the country in 
paying the duty due to the King for his licence 
to trade. 

It has been said that a person engaged in a 
trade violating the law of the country cannot 
support an action against) another for hindering 
him in that egal trattic. hat J entirely accede 
to, but it does not apply to this case. This is a 
foreign law ; the act of trading is not itself iniamoral, 
& a jus positivum is not binding on foreigners 
(LORD KENYON).-~--~TARLIEDON 1, M'GAAWLEY (1794), 
Peake, 2703; 170 1. BR. 1538, NLP. 

Annotations :-—Consd. Allen vr. Flood, [L89S] ALC. 1s) Pratt 
®, British Medical Assoen., [1919]; To K. BB. ett. Refd. 
Lumley rv. Gye (1853), 2 3. & B. BIG: Mogul S.s8. Co. rv, 
McGregor, Gow 1889), 23 QW. B.D. 59835) Quinne. Leathem 
(1901), 70 f. 3. P.O. 76. 


40. --~- .|-- Nomen ». Astivorp, No. 250, post. 
41. - -—.| —The presumption in favour of un- 


restrained trade among the King’s subjects is se 
strong, that even the Lord Mayor's Ct. of London 
cannot support proceedings upon byve-laws in 
restraint of trade among the citizens, without first 
showing the immemorial custom that mone but 
freemen of the city shall carry on trade within it.— 
CHAMBERLAIN OF LONDON vr. Compran (Ts25), 4 
LJ. OLS. RK. BL 19s 7 Dow. & Ry. K. BL S97 ; 
3 Dow. & Ry. M.C. 508, 

Annotation :--Apld. Clark «Le Cren (1529), 9 B.A OS OB. 

42, --——-.] —A bye-law, that) no person shall 
exercise the art of a painter within the City of 
London, not being free of the Company of Painters, 
isa bye-law in restraint of trade, & void, woless 
there be a special custom to warrant it. 

By common law, any person may carry on any 
trade in any place, unless there be a custom to the 
contrary (HAYLEY, J.). -CLark ¢. LE CREN (ESU9), 
9B &C.525 TL OLS. KR. BL T86; 109 Fe. BR. 20. 

43. - —-.|—NonpeENrELT ©. MANIM NORDENPFELT 
GUNS & AMMUNITION Co., Now 139, pos. 

44, -— -.}—(1) Where the goodwill of a business 
is sold, without further provision, the vendor may 
seb up aorival business, but he is not entitled to 
eanvass the customers of the old firm, & may he 
restraincd by injunction from soliciting any person 
who was a customer of the old firm prior to the 
sale to continue to deal with the vendar, or not. 
to deal with the purchaser. 

The same principle is applicable to the ease 
Where a person has been taken into partnership 
on the terms that on the expiration of the part ner- 
ship the goodwill of the business shall belong solely 
to the other partner, 

(2) Its said, indeed, that he may not represent 
himself as a successor of the old firm, or as carry- 
Ing on a continuation of their business (orp 
[LisRsScCueLy). 

(3) They (ie. the Ct. of Appeal in the case of 
Leggott ve Barrett, No, 903, post) thought they 
could not on any just principle prevent deft. from 
supplying «a man with goods if he applied for 
them; that there was no implied obligation upon 
him, either legal or moral. to shut his door against 
a customer who came to him of his own free will: 
that a sale of goodwill did not involve an implied 
contract not to deal with any customers of the old 
business the goodwill of which was sold) (orp 
IeERSCHELL). 

(4) An express covenant not. to carry on business 
would be incapable of being enforced as a restraint. 
of trade if it) was larger than the necessity of the 





| 
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ease, having regard to the particular character of 
the business demanded, or, perhaps, unless ib was 
restricted in some way either in time or space 
(orp Davy). 

(5) Generally speaking, if means much more 
than what Lorp HLpon took if to mean in Crull- 
well v. Lye, No. 880, post... . Often it happens 
that the good will is the very sap & life of the 
business without whieh the business would yield 
litle or no fruit. It is the whole advantage 
whatever it may be of the reputation & connection 
of the firm which may have been built up by years 
of honest work or gained by lavish expenditure of 
money (LORD MACNAGHTEN). 

(6) WTe may advertise himself as having been a 
partner in or the founder or manager of the business 
whieh he has sold provided he docs not represent 
that the business which he is carrying on is the 
same business as or identical with that which he 
has sold. It-is well settled that he may do all this 
(orp DAVEY). 

(7) The common Jaw has always been jealous 


of any interference with trade (LORD MAc- 
NAGHTEN).- TREGO rv. TPUNT, [S06] AL CL 73) 85 
he Je Che De TE tae Pe lA AIS Re 22 TS 


TT. od. TR. 80, TF. Lig revsy., [1895] 1 Ch. 462, 
(LA, 


atnnotations :- .18 to (1) Apld. Jennings vr. Jennings, [E898] 
J oCh. 3783) Gillingham ee. Beddow, fl9o0] 2 Ch. 242; 
Curl wt. Webster, (1904) 12 Ch. 685. Distd, Green 
(Northampton) * Morris, (1974) 1 Ch. 562. Apld. Boorne 
v. Wicher, {1927} 1. Ch. 667. Consd. Farcov re Cooper, 
(1927) 2K. B. 384.) Refd. West London Swndieate rv. 
T. R. Comrns., (1898) 2 Q. BL 507: Re David \ Matthews, 
11809) 1 Ch. S78: Mortis t. saxclby, [1M1luj 2 Ch. 47. 
ls to (3) Refd. Mekilistrim ov. Ballymaceligott Co-op. 
Agricultural & Dairy Soe. {1919} AL CO. 548. As to 
(6) Refd. Hill «. Fearis, (1905); L Ch. 466. Generally, 
Refd. Valentine Meat Jniee Co. tv. Valentine JExtraet Co, 
(1900), 8S n. T. 259: Bevan om Webb, f190r) 2 Ch. 59; 
Livock vm Pearson (1928), O95 Com. Cus. PSs, 


45, — --J—UnNpERWoop (B.) & Sox, Lrp. tv. 
Barktr, No. 777, post. 

46.- —.2- Quinn. Luaruom, No. L179, post. 

47, -——- J —An importer may acquire a valuable 


reputation for himisel! & his wares by his care in 
selection, or his precautions in transit & storage 
or because his) local character is such that the 
article acquires a value by his testimony to its 
genuineness. But apart from contract or mis- 
representation there is nothing to prevent a person 
from acquiring @oods from a manufacturer & 
selling them ain competition with him, even in a 
country into which the manufacturer, or his agent 
has been the sole importer. 

Applts. sought to restrain resps. from selling in 
India a well known brand of cigarettes which for 
some vears they alone had been importing info & 
selling in Jndia: they were assignees of the trade 
mark & goodwill in India. Resps. having bought 
over 2b millions of the cigarettes cheaply from 
purchasers from the manufacturers, who had 
granted applts. the sole rights for India, were able 
to undersell applits. The sales by resps. involved 
no breach of contract. misrepresentation or 
infringement; further it was not shown that 
applts. had acquired any independent reputation 
as importers: -/7Zeld : the suit was not. maintatin- 
able.—IMPERIAL PoRacco Co. oF INDIA, Lip. et. 
BoNNAN, [(lO20] ALC. T5550 TL. Root Ind. App. 
Os, OS Tas de Pe Oe Ue UT Dg OP Ae A 
Bes Vag TANS SALT A Ae ET Pes 

48. ——— Or several trades.}—NornIs vt. 
(16168), lob. 2103 Hut. 5; 806. R. vor. 
Annotations: Apld. Parry rv. Berry (i717), 1 Com. 269. 

Refd. Winton vr. Wilks (1705), 2 Ld. Ray. 1120; Mitehel 

r. Reynolds (1711), £ 2. Wms. 281. entd. London City 

vt Vanaehker (1699), 1 Ld. Rayn 496; Ree Westwood 


G82; Gosling vw. Veley (2847) 7 Q. 1. b06, 


STAPS 
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Sect. 1.—In general. Sect, 2: Sub-sect. 1.] 


49. For any remuneration desired.| — 
Every man has a right to work for the best price 
he can get; but, if others choose to work for less 
than the usual price, the law will not: permit that 
violence should be committed towards them, or 
towards those by whom they are employed, or 
those with whom they are connected.—-R. v. 
Barr (1884), 6C. & P. 3829; 172 H.R. 1268. 
Annotations: -Mentd. 1. vr. Howell (1839), 9 CG. & BP. 137; 

Drake v. Footitt, Drake vr Hankin (1881), 7 Q. B.D). 207. 

50. By any method desired.|) ‘This was an 
action by which pltf. sought to enforce a bond 
against deft. The condition of the bond recited 
that deft. & seventecn other obligors, being 
respectively, owners & occupiers of mulls & other 
premises in Wigan & the neighbourhood, carried 
on their business of spinners & weavers of cotton 
varn & cloth, & employed many workpeople «& 
servants; & that certain socicties or combinations 
subsisted in the neighbourhood amongst divers 
persons, whereby persons willing to be employed 
were deterred by a reasonable fear of social 
persecution & other injuries from hiring themselves 
to work at the said establishments; & that 
thereby the legal control of the obligors over their 
property & establishments was injuriously inter- 
fered with; & that these combinations were sus- 
tained by funds arbitrarily levied & extracted 
from the workinen employed by the obligors & 
receiving wages from them. ... The question is, 
whether this is a bond in restraint of trade, & we 
think it is so. Primd facie it is the privileve 
of a trader in a free country, in all matters not 
contrary to law, to regulate his own mode of carry- 
ing it on according to his own discretion & choice, 
If the law has in any matter regulated or restrained 
his mode of doing this, the law must be obeyed. 
But no power short of the general law ought to 
restrain his free discretion. Now here the obligors 
to this bond have clearly put themselves into 
a situation of restraint. We see no way of 
avoiding the conclusion that, if a bond of this 
sort between masters is capable of being enforced 
at law, an agreement to the same effect amongst 
workmen must be equally legal & enforceable, & 
so we shall be giving a legal effect to combinations 
of workmen for the purpose of raising wages, & 
make their strikes capable of being enforced at law. 
We think that the legislature have been con- 
tented to make such strikes not) punishable, & 
certainly they never contemplated them as being 
the subject of enforcement by a suit at law, on the 
part of the body of delegates, against any workmen 
who might have been seduced by some designing 
person to sign an engagement with penalty to 
continue in the strike as long as a majority were for 
holding out, (per Cur.). Hinton vr. Bokers.ey 
(1856), 6 HH. & B. 47; 25 Th J. Q. B. 199s 26 
LT. OOS. 814; 20 J. PL 196: 2 Jur N.S. 587; 
AW. R. 326; 119 6. RR. 789, Wx. Ch. 

Annotations ; -Apld. Hornby r. Close (1867), E.R. 2 Q. 3B. 
1535 Mogul S.s. Co. ». MeGirvegor, Gow, [1892] A. CL 24, 
Refd. Waleby 7. Anicy (1561), 3B. & BK. 5165 Wood tv. 
Bowron (1866), Li. Rk. 2 Q. B. 215 Farrer rv. Close (1869), 
1, R.4 Q. B. 602; Rov. Stainer (870), Lb. hol Cell, 
230; Collins v. Loche (1879), 4 App. Cus. 674: Duke », 
Littlheboy (1880), 43 L. ‘T. 216; Mineral Water Bottle 
Exchange & Trade Protection Soc. rv. Booth (1887), 36 
Ch. D. 465. Swaine vr. Wilson (1889), 24 Q. B.D. 252; 
Connor v. Kont, Gibson ». Lawson, Curran ©. Treleaven, 
[1881] 2 Q. 2B. 545; Lyons oo. Wilkins, 11896) 1 Ch. 811: 
Allen v. Flood, [1898] A. @. 1s) Elliman +. Camington 
(1901), 81. 2.858 5 Quinney. Leathem, [1901] A. CL 494 . 
United Shoe Machinery (Co. of Canada ve, Brunet, [1909] 
A. C. 3303 Russell v. Carpenters & Joiners Amalgamated 
Soc., [1912] A. ©. 421; A.-G. of Commonwealth of Aus- 
tralia rv. Adolaide S.S. Co., [1913] A. C. 781; Pratt v. 


British Medical Assoen., (1919) 1K. B. 24 
Hyde, [1919] 2 Ch. 129. 5 4 Valentine v. 








TRADE AND TRADE UNIONS. 


51. —--— -——.] ~Owners of ships, in order to 
secure a carrying trade exclusively for themselves 
& at profitable rates, formed an association & agreed 
that the number of ships to be sent by members 
of the assocn. to the loading port, the division of 
cargoes & the freights to be demanded, should 
be the subject of regulation ; that a rebate of 
5 per cent. on the freights should be allowed to 
all shippers who shipped only with members ; 
& that agents of members should be prohibited 
on pain of dismissal from acting in the interest 
of competing shipowners ; any member to be at 
liberty to withdraw on giving certain notices. 

VPitfs., who were shipowners exeluded from the 
assocn., sent ships {o the loading port to endeavour 
to obtain cargoes. The associated owners there- 
upon sent more ships to the port, underbid 
pltfs., & reduced freights so low that pltfs. were 
obliged to carry at unremunerative rates. They 
also threatened to dismiss certain agents if 
they loaded pltfs.’ ships, & circulated a notice 
that the rebate of 5 per cent. would not be allowed 
to any person who shipped cargoes on pltfs.’ 
vessels. Plitfs. having brought an action for 
damages against the associated owners alleging 
a conspiracy to injure pltfs.:—Held: (1) since 
the acts of defts. were done with the lawful 
object of protecting & extending their trade «& 
increasing their profits, & since they had not 
employed any unlawful means, pitfx. had no cause 
of action. 

Now it is not denied & cannot be even argued 
that primd facie a trader in a free country in all 
matters “ not contrary to law may regulate his 
own mode of carrying on his trade according to his 
own discretion & choice.”’ This is the language of 
ALDERSON, B. {in Hilton v. Hekersley, No. 50, 
ante|, & no authority, indeed no argument, has 
been directed to qualify that leading proposition 
(LORD HALSBURY, C.). 

(2) Intimidation, violence, molestation, or the 
procuring of people to break their contracts, are 
all of them unlawful acts; & L entertain no doubt 
that a combination to procure people to do such 
acts is a conspiracy & unlawful (Lorp HAtLs- 
BURY, C.). 

(3) Acts done by a trader in the lawful way of 
his business, although by the necessary results of 
effective competition interfering injuriously with 
the trade of another, are not the subject of any 
action. Of course if is otherwise, as pointed out 
by Lonp Horr, if the acts complained of, although 
done in the way & under the guise of competition 
or other lawful right, are in themsclyes violent or 
purely malicious, or have for their ultimate object 
injury to another from ill-will to him, & not the 
pursuit of lawful rights (Lorp I’ns.p). 

(4) Jt was contended that the agreement between 
defts. to act in combination which was proved to 
exist, was illegal as being in restraint of trade. 
J think that it was so, in the sense that it was void, 
& could not have been enforced against any of 
defts. who might have violated it. But it does 
not follow that the entering into such an agrec- 
ment would, as contended, subject the persons 
doing so to an indictment for conspiracy (LORD 
HANNEN).—Mowuut S.S. Co. v. McGrEGor, Gow & 
Co., [1892] A. ©. 25; 611L. J. Q. B. 295; 661. T. 
1; 565. P.101; 40 W. R. 337; 8 T. L. R. 182 5 
7 Asp. M. I. ©. 120, H. L. 


Annotations :—As to (1) Apld. Jenkinson v. Nicld (1892), 8 
T. L. R. 540; Temperton v. Russell, | 1893) 1 ° BB. 710. 
Consd. North Western Salt Co. vo. Electrolytic Alkallt Co. 
(1912), 107 L. T. 439; Ware & De Freville ». Motor Trado 
Assoen., [1921] 3 K. B. 40. Apld. Reynolds v. Shipping 
Federation, [1924] 1 Ch. 28; Thompson v. British Medical 
Assoen. (N. 8S. W. Branch), ea A. G. 764. Consd. 
Sorre] ». Smith, [19251 A. (. 700, Refd. Connor v. Kent, 


Part Jif.—Freepom or Trape anp Monopo ty. 1] 


Gibson v7. Lawson, Curran v, Treleaven, [1891] 2 Q. B. 
4453 Lyons v. Wilkinkg, [1896] 1 Ch. 811; ewton ev. 
Amalgamated Musicians’ Union (1896), 40 Sol. Jo. 716 ; 
Roots @ Grundy (1900), 8% L. IT. 769; South Wales 
Miners’? Federation v. Cdamorgan Cost Co., [1905] A. C, 
239: Denaby & Cadeby Main Collierfes ov. Yorkshire 
Miners’ Assocn., (1906) A. CL 3845 Conway v. Wade, 
H9OR| 2 KB. 8445 Hyams ec. Stuart King, (PY08] 2 kK. B. 
6965 A.-G. of Commonwealth of Australia v. Adelaide 
SOS. Con, {U9TS] ALO. 78h Larkin ef Long, {1I91o) A.C. 
Sta: Thomas ve. Moore, {1918} 1 KK. B. 95535) Pratt v. 
Hritish Medical Assoen., [1919] 1 K. 2B. 24143) Davies v. 
Thomas, (TU20) 2 Ch. 1893 Rawlings eo. General Trading 
Co., [1921] do dk. OB. 6843) Brimelow v. Casson, [1024] 
1h. 302; British Oxygen Co. v. Liquid Air, [1925] Ch. 
S83. 4s fo (2) Consd. Allen 7. Flood, [1898] A. C.J. 
Refd. Ajello ov. Worsley, fE8SOS] 1 Ch. 274; Quinn v. 
Leathem, {1901] A. ©. 4953) National Phonograph Co. 
te. Kdison Bell Consolidated Phonograph Co., [1908] 
1 Ch. 335. As fo (3) Consd. Trollope «. London Building 
Trades Federation (§895), 72 L. T. 312; Atlen wv, Flood, 
fI898) AL Cho. efd. Huttlev ow. Simunons., [1898] ] 
QW. B. I8ts Giblan National Amalgamated Labonrers’ 
Union of Great Britain & Treland, {1908] 2 K. B. 600, 
.18 lo (1) Refd. kvans «. Heatheote, [1918] LK. Be 408. 
Gonerally, Refd. Re Apollinaris Co.’s ‘rade Mhs. “ Apol- 
linaris ?? © Kriedrichshall ’’? & * Hunvadi Janos ’? (1890), 
63 LL. TM. 163: Manstin-Nordenfelt Guns & Armmunition 
Cfo. vy. Nordenfelt (2892), 2 RR. 298s Wright vo. Hennessey 
(faot), ti bT. Ln. Ro. bts) keiman vo. Carrington (i901), 84 
lL. VT. $583) United Shoe Machinery Co. of Canadian ¢. 
Brunet, (L909) A. 4 3303) Montefiore a. Menday Motor 
Components Co., [1G18] 2 1. BB. 2415 Valentine vr. Hyde, 
HIDTO) 2 eh. 1295 Fee Wallace, Champion o. Wallace, [1920] 
2h, 274. Mentd. hi. er. Whitcehureh (1890), 24 Q. BL OD. 


4205; Re Bowman, Seeular Soe. v. Bowtnan, (1915) 2 Ch. 
417. 
62. ---—— --—-.] -'The individual trader may be 


as selfish as he pleases; fo hold otherwise would 
he (fo use BOWEN, {...’8 words in the ease of 
Mogul SS. Co. ve MeGregor, Gow & Co., No. 51, 
anfe) “Sto convert into an illeval motive the 
instinct of self-advancement & self-protection, 
baie is the very incentive to all trade”? (MARW ELL, 
deste 

(2) Of all forms of restraint of trade, the creation 
of a monopoly in a necessary of life is probably 
the most objectionable (FARWELL, 1...) NORTH- 


WESTERN SALT Co., Lrp. or. ELECTROLYTIC 
ALKALT Co., Limp. (1912), as reported in 107 


IE. ‘PT. 439, ©. 
W.4. 


Annotations: Generally, Refd. A.-G. of Commonwealth of 
Australia «. Adelaide S.8. Co., [P913) A. CO. 7823 vans 
e Heatheote, [19TS) 2 RK. OB. 408s) Rawlings 3. General 
Trading Co., (192b) § A.B. 655: Crown Malling Co. ce. 
R., (1927, AL CL 389fs) English Hop Growers e¢. Dering, 
[192e) 2K. 2B. 1755) Palmolive Co. (of England) cv. Freed- 
man, [1928] 1 Ch. 264. Mentd. Kregor ev. Hollins (1913), 
JOO 1. bP. 225; Monteflore o Menday Motor Components 
Co., (P9181 2 WK. B. 2445 Navior, Benzon wv. Krainisehe 
Tndasteie Geselischaft (1918), ST LJ. KB. 10665 Lipton 
ve. Powell, (1921) 2K. BB. 31. 


53. —-- Trade, profession or calling.|——-lEp- 
WORTH MANUFACTURING Co. tv. Ryotr, No. 589, 


A.3 on appeal, [AVLd] A. CL. 464, 


post, 

--—- Although resulting in damage to others.| 
-—See Acrion, Vol. J., pp. 81, 82, Nos. 248 
252. 


54. —- — Applicability of rule to foreigner trading 
in England.] —RouUsILLON v. ROUSILLON, No. 138, 
post, 

55. Right of employer to prevent employee using 
skill & knowledge—-Gained during employment. ]|—— 
Sin W.C. Lena & Co., Lip. v. ANDREWS, No. 164, 
post. 

56, - - 
post. 

Restraint of trade by custom & statute.]——Sce 
Part IV., post. 

Restraint of trade by agreement.]——Sce Part V., 
post. 

Trading with alfen enemy.|—<Sre AtieNs, Vol. 
IT., pp. 162-188. 

Trade unions.]|—See Part VIT., post. 

Trade Protection Societies.) -See Part VIIT., 
post, 


| -Arrwoopt. LAMONT, No. 131, 


SECT. 2..—MONOPOLY. 
SUB-SECT., 1.—IN GENEKAT. 

See, generally, PATENTs, Vol. XXXVI, pp. 525 
el seq. 

57. Nature of---Sole right to exercise trade.|-— 
Ipswich TALLORS’ Cask, No. 36, arfe. 

58. —-— - — |—Hasr INpIA Co. vt. SANDYS 
(1685), Shin. 142, 165, 197, 225; 90 H.R. 62. 76, 
01, 1035; sub nom. CASE OF MONOPOLIES, HAST 
InbIA Co. ». SANDYS, 10 State Tr. 371. 

Annotations :—Refd. Merchants Adventurers v. Rebow 
(1687), Comb. 52. Mentd. Omichund v. Barker (1745), 
Willes, 538% 5) Rovers vr. Hajyendro Dutt (1860), 13° Moo. 
PL. CL 209. 

59. —-— - -- Without limitation as to persons 
or place.; —(1) A bond or promise to restrain one- 
self from trading in a particular place, if made upon 
a reasonable consideration, is good. NSveus, if 
if be on no reasonable consideration, or to restrain 
aman from trading at all. 

The general question upon this record is, whether 
this bond, being made in restraint of trade, be 
good ? A special consideration being set 
forth in the condition, which shows that it was 
reasonable for the parties to enter into it, the same 
is good . but with this constant diversity, 
viz. where the restraint is general not to exercise 
a trade throughout the kingdom, & where it is 
limited to @ particular place (per CuUnr.), 

(2) To obtain the sole exercise of any known 
trade throughout Ifngland, is a complete mono- 
poly, & against the policy of the law. When 
restrained to particular places or persons, if law- 
fully & fairly obtained, the same is not a mono- 
poly (per Cur.). 

($3) It is to be tried whether upon consideration 
of the circumstances the contract be good or not 
& that is matter of law, not fit for a jary to deter - 
mine (per Cur.). —Mrrcuen ve. ReyNonps (1711), 
IP. Wms. 1813 Fortes. Rep. 296. 10 Mod. Rep. 
130; 21 BRAT. 

Annotations :—.18 to (1) Apld. Gunmakhers Soc. ve. Fall (1742), 
Willen, 3843) Davis v. Mason (1798), 5 Term Rep. 118: 
Hayward v. Young (1818), 2 Chit. 407; Horner v. Graves 
(1831), 7 Bing. 735; Young v. Timmins (13851), 1 Cr. & J. 
$3). Wallis ou. Day (E837), 2 M. & W. 273: Ward v. 
Byrne (1839), 6 M. & W. 5483 Catt vr. Tourle (18609), 4 
Ch. App. 65; Gravely v. Barnard (1871), L. R. tS Eq. 
518. Consd. Davies v. Davies (1887), 36 Ch. D. B49; 
Nordenfelt ¢. Maxim Nordenfelt Guos & Ammunition Co., 
LIsvty ALC. 53855 Waynes ve. Doman, {1899} 2 Ch. 13; Re 
Nollts’ Hospital Trustees & Hague’s Contract (1899), 47 
W.. 601.) Apprvd. Morris v. Saxelby, (1016] 1 A.C. 68k, 
Consd. Palmohve Co. (of England) v. Freedman, [1928' 
1Ch. 264. Refd. Chesman v. Nawnby (1727), 2 Stra. 739, 
Low e«, Peers (1770), Wilin. 368: Gale vr. Reed (1806), 
8 East, 80; Homer r. Ashford (1825), 3 Bing. 322: 
Wickens 7. Evans (1824), 3 Y. & J. 318: Keppell 2. 
Bailey (1S34), 2 My. & K.o17 3) Hitecheock r. Coker (1837), 
OAd. & TL 4383) Mallan v. May (1843), 11) AL & W. 653, 
Tallis vy. Tallis (1853), 1 «. & B. 391 3 Roussillon v. Ronsillon 
(Ps80), 14 Ch. DD. 351: Clegg rv. Hands (1889), 44 Ch. 1D. 
506, n.; Mogul S.s. Co. vv. MeGregor, Gow (1889), 23 
Q. B.D. 598; Badische Aniin uud Soda Fabrik tv. Schott. 
Segner, [£892] 3 Ch. £47: Mouchel rv. Cubitt (1907), 24 
R. oP. CL 198s) North-Western Salt Co. v. Electrolytic 
Alhah Co. (1912), 107 L. TT. 439; Horwood wv. Millar's 
Tinber & Trading Co., [1917] 1 K. B. 305; Rodriguez rv. 
Speyer, (1919) A.C. 69: Hepworth Manufacturing Coa. 
® Ryott, (1920) 1 Ch. 13 English Hop Growers vr, Dering, 
[1928] 2 K. B. 174. .t8 to.03) Apld. Dowden & Pook r. 
Pook, [1904] 1 K. 8. 45. Refd. Dendy vr. Henderson (1855), 
Ti Exch. 194. Generaliy, Mentd. Shelton 1. Sire (171), 
11 Mod. Rep. 310: Wilkinson rv. Wilkinson (1871), L. KR. 
12 et GOL; Ie Morgan, Dowson tv. Davey (1910), 26 
ToT. R. 398. 

60. -— - Distinguished from patent.J|—Hast 
INDIA Co. v. SANDYS (1682), 1 Vern, 127; 23 E.R. 
362 3; subsequent proceedings (1685), Skin. 132, 160, 
197, 223. 

AOD :~ Mentd. Lingood v. Croucher (1742), 2 Atk. 
395. 


61. —---- Distinguished from exclusive right of 
user by landowner.] —Applt. co. advanced moncy 
to resp. co., & agreed to accept debentures in 
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satisfaction of the loan, & also an exclusive licence 
to work certain diamondiferous ground the property 
of resp. co. The debentures were issued, secured 
by a floating charge upon the entire assets & under- 
taking of resp. co. The loan was afterwards 
paid off: —Held: the exclusive licence was not 
void as being a grant of a ‘ monopoly of trade ” 
within a prohibition contained in the charter of 
resp. co.— DE BEERS CONSOLIDATED MINES, Lp. 
vw. BRITISH Souru AFRICA Co., [1912] A. C. 52; 
$11. J. Ch. 1373 105 LT. 6833; 28 T. 1. Re 114 ; 
56 Sol. Jo. 175, PH. I: revsg. S.C. sub nom. 
BrirtsH SoutH Arrica Co. 7 Dis BEERS COoN- 
SOLIDATED MINES, [rnp., [1910] 2 Ch. 502, C. A. 


Annotations : —Refd. Jenkin v. Pharmaceutical Soc. of Great 
Brituin, {1921} 1° Ch. 392. Mentd. Re Mackenzie, 
Machenzie v. Mdwards-Moss, (1911) PE Ch. 578 5) Kreglinger 
” New Patagonia Meat & Cold Storage Co., [LUTE] A.C. 
25:3 Ze Smith, Lawrence v. Kitson, (1916) 2 Ch. 206. 

62. Validity—Void at common law.] --—Irswict 

TAILORS’ Cask, No. 36, avile. 


63. - ——~.] -Mircnenr. Reynonps, No. 59, 
ante. 
64, -- -~ —~ Monopoly in necessity of life.]-—- 


NORTH-WESTERN SALT Co., Lap. a. KLECTROLYTIC 





ALKALI ('o., Lrp.. No. 52, ate. 
65. —— - Unless for public benefit-- Mono- 


poly of trade in foreign country.|—KMasr INpIA 
Co. ev. SANDYS (1685), Shin. 132, 165, 197, 223: 90 


sub yom. CASE OF MoONo- 
Sanpys, 10 State Tr. 


KE. OR. 62, 76. Gf, 103; 
POLIES, Hasr INDIA Co. ev. 
371. 

Annotations :-—Refd. Merchants 


Adventurers or. Rebow 
(1686), Comb. 42. Mentd. Omichund «. Barker (1715), 
Willes, 538 ; 


Rogers v. Rajendro Dutt (2860) 13 Moo. 
Pooh Co 209, 


Ghose ee 8 ——.| -Kasr Inpta Co. 
Fivans (1081), 1 Vern. 305; 23 1. R. 486. 
_— J -AG. OF COMMONWEALTH 


OF AUSTRALIA ¢. ADELATDIE SUS. Co., Lirp., No. 6&8, 
post, 


uv. 


Royal grants.J—See CONSTITUTIONAT, LAW, 
Vol. XL, pp. 577, S78, Nos. 770 786. 

--- Sole right to print.}—See CopyHuoup, 
Vol. XTIT., pp. 195. 199, Nos. 585 S43 > Press & 
PRINTING, Vol. NXNAVIT., p. 552, Nos. 133 140. 

68. Existence of monopoly —-Onus of proof.] — 
(1) There is little doubt that the common law in 
the carlier stages of its growth treated all such 
contracts as contracts of imperfect obligation, if 
not void for all purposes; they were said to be 
against public poliey in the sense that it was 
deemed impolitic to enforce them & not because 
every such contract must necessarily operate to 
the public injury. The old common law rule 
against enforcing such contracts has, however, 
been relaxed in more recent times (per Cur.). 

(2) It is, however, in their lordships’ opinion, 
clear that the onus of showing that any contract. 
is caleulated to produce a monopoly, or enhance 
prices to an unreasonable extent, will lie on the 
party alleging it, & that if onee the ct. is satisfied 
that the restraint is reasonable as between the 
parties this onus will be no light one (per Cur.). 

(3) It must be remembered that the question 
whether a restraint of trade is reasonable either in 
the interest of the parties or in the interest of the 
public is a question for the ct., to be determined 




















PART III. SECT. 2, SUB-SECT. 2. 


a. Agreement to heen up prices— 
Whether ilicgal as on restraint of trade.) 
—-SYDNEY Brick Co. v. SPEARE (1893), 
14 N.S. W. (i5y.) 350.—AUS., 

b. ——- ——.J—REA v. BUCKLAND 
(1908), 11 W. A. L. R. 2.—AUS. 
——-.J—A contract for the 
by deft. co. to pltf. of a quantity 








c. 
sale 


of naily was found to be subject to a 
provision that pltf. would sel] the nalls 
to his customers at a price the same ux 
the “ assoen. price ”’: 
to tho agreement & operation of the 
apsocn. Which was called * The Cana- 
dian Wire Products Assoen.,’”? & con- 
fipted of fifteen firings or cos. of which 
deft. co. was onc, being given :- Jfeld : 
having regard to the scope of the assoen. 


TRADE AND TRADE UNTONS. 


after construing the contract. & considering tho 
circumstances existing when it was made. It is 
really a question of public policy & not a question 
of fact upon which evidence of the actual or 
probable consequences, if the contract be carried 
into effect, is admissible (per CUR.). 

(4) No contract was ever an offence at common 
law merely because it was in restraint of trade. 
The parties to such a contract, even if unenforce- 
able, were aways at liberty to act on it in 
the manner agreed. Similar combinations, not, 
amounting to contracts, in restraint of trade were 
never unlawful at: common law. To make any 
such contract. or combination unlawful it must 
amount to a eriminal conspiracy, & the essence 
of a criminal conspiracy is a contract or combina- 
tion to do something unlawful or something lawful 
by unlawful means (per CuR.). 

(5) The Crown cannot, in their lordships’ 
opinion, rely on the mere intention to raise prices 
as proving an intention to injure the public. To 
prove an intention to injure the public by raising 
prices the intention to charge excessive or un- 
reasonable prices must be apparent (per CUR.). 

(6) A monopoly being a derogation from = the 
common right of freedom of trade could not be 


eranted without consideration moving to the 
public (per Cur.) A.-G. OF COMMONWEALTH OF 
AUSTRALIA @ ADELAIDE SWS. Co., Trp., [1913] 
A. (. 778i; 880. 0. POC. 843 109 TT. 258 50 12 
Asp. M. I. (. 3613) sub nom. Re & A.-G. OF 


COMMONWEALTH OF AUSTRALLA tt. ADELAIDE SS. 

Co. 29 Toda Re Tie Pe: 

_tnnotations :— 1s to (2) Apld. North Western Salt Co. ev. 
Kleetrolytie Alkali Co. (1914) A. ¢% 461. Consd. 
MekKllistrim v. Ballymacelligott Co-operative Agricultural 
& Dairy Soc, [1919] ALO. 4485) Dewes tv. Viteh, {Pag} 
2 Ch. 159: Rawlings @ General Trading Co , [I921] 4 
K.B. 685. us to (3) Consd. Thompson ev. British Medical 
Assocn. (N.S. Wy Branch), [1924] A. CL 764. Refd. 
Horwood «. Millar's Timiber & Trading Co., fEOL7) 1 KK. TS. 
3053 Great Western & Metropolitan Dairies vv. Gibbs 
(1998), SET. I. Re. 844: Naylor, Benzon vr. Krainische 
Industrie Geselischaft, (191s). KB. 33h.) Knglish Hop 
Growers ve. Dering, [1928] 2 1K. 2B. 174. ots fo (1) Consd. 
Sorrell c. Smith, [1925] A. CG. 7003) Palmolive Co. (of 
England) v. Freedman, [1928] Ch. 264. Red. Davies v. 
Thoinas, [1920] 1 Ch. 2175 RawUings v. General ‘Trading 
Co., {£921} 1K. B. 685. cfs fo (5) Consd. Palmolive Co. 
(of Kngland) wm Ifreedman, [192s] Ch. 264. Generally, 
Refd. Moris ve. Saxclby, [1916] 1 A. OL 6S8 3) Hepworth 
Manufacturing Co. @ Ryott, (1920) 2b Ch. 23 Crown 
Milling Co. ct. Ro, fhoe7T] AL. 30d. 


69. Question of public policy —Not question 
of fact.}--- 1.-G.. OF COMMONWEALTH OF AUSTRALIA 
v. ADELAIDE S.S. Co., Lirp., No. 68, ante. 

Agreements to prevent competition.] 
Sub-sect. 2, post. 








See 


—AGREEMENTS TO PREVENT COMPE- 
TITION. 

Restraint of trade by agreement generally.}|--— 
See Part V., post. 

70. Validity—Restraint of competition must be 
limited to parties to agreement.|—An agreement 
entered into by a number of dyers, dressers, 
bleachers, ctc., ata public mecting, that they would 
not receive any more goods to be dyed, etc., etc., but 


© 


on condition that they should respectively have : 


lien on those goods for their general balance, 18 
good in law, & any one who after notice of it 


SUB-SECT. 2. 





it Ineluded all Canada the fixing 
of the prices of the manufacturers, the 
wholesalers, & the jobbors, to retailers, 
&, evidence as wechided competition in the trade of 
tie entire product of manufacturers 

of this industry in Canada ; & if, there- 
fore, unduly restrained & injured 
trade & commerco In relation to puch 
articles.--DOMINION SuprLy Co. ?. 
T. —.. ROBERTSON MANUFACTURING 





Parr Til. -Freepom oF T'raAprE AND Monopo.y. 


‘vers goods to either of those persons must be 
ee 40 have assented to those terms, & conse- 
Cane cannot demand goods so delivered to any 
quen a er, etc., Without paying the balance of his 
Sal acenunte= KIRKMAN v. SHAWCROsS (1704), 
tern Rep. 143 TOL i. Wt. 440. _ 
innotation s— Consd. Oppenhetim r. Jiuseel] (1802), 3 Bos. 

Lanes 

a am ——--.J--(1) An agreement ee 
{hree persons carrying On the trade of Vrumk © 
box makers, & travelling, by thenisely es & ther 
servants, Into various parts of Kngland, to vend 
trunks & boxes, to divide, & not interfere with 
certain districts of the several cities, boroughs, 
towns, & villages, as set forth by them on Bowles’s 
Post Map of England; & that each, during his 
life, by himself & his agents duly authorised, shall 
dravel inte, to sell trunks & boxes in his way of 
business, Without any interruption whatsoever, by 
either of the other two, during their joint lives, in 
cemain cities, boroughs, towns, & villages, & not to 
suffer any goods in the said trade to be manu- 
factured at their respective shops or warehouses, or 
to be sent from their respective shops, louses, or 
warehouses, or from any other phice, for the 
purpose of being sold or disposed of on the ground 
to be travelled by the other parties thereto; & 
not to aid or assist any person to oppose all, or 
any, & either of the parties ; & not to purchase any 
tea chest or chests, black or green, at a higher 
price than 6d. or Sd. cach In Oxford 3) & in case, at 
any time, during their joint lives. any person or 
persons shall set-up & Oppose any or either of the 
parties, to meet together, & enter into such 
mutual agreement, to the intent therein agreed to, 
as shall be heneticial to the mutual interests of the 
parties, it being declared to be their intentions not 
to du any act prejudicial to the interests of each 
other, but to aid & assist cach other in their said 
trade & business, to the utmost of their power, does 
not operate in general restraint of trade, &, as an 
agrecinent contemplating a partial restraint only, 
is founded on a sufficient & valid consideration. 
Therefore, counts setting forth the same, & aver- 
ring, by way of breaches, that. deft. travelled into 
the districts of pltf., & sold boxes therein :--/leld ¢ 
eood, on general denurrer. 

(2) It is said that the cffect of this agreement is 
to create a monopoly; & that, by upholding its 
validity, we shall lead to other combinations for 
monopolising trades. If the brewers or distillers 
of London were to come to the agreement suggested, 
many other persons would soon be found to prevent 
the result anticipated » & the consequence would, 
perhaps, be that the public would obtain the 


(oO., Ltn. (1917), 320. TE. Re. 19a; Bay 
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articles they deal in at a cheaper rate (ILULLOCK, 
33.).— WICKENS v. FVANS (1829), 3 Y. & J. 318. 
Annotations :- Aato (1) Distd. Urinston v. Whitelegg (1890), 
63.19.4595. Refd. Hitceheock er. Coker (1837), 6 AGL & Fl. 
438; Wallis ev. Day (1537), Minp. & He. 2¥. Mumford tv. 
Getbing (1859), 7 CO. B. N.S. 305. As to (2) Refd. Mogul 
BSL Co. rn. MeGregos, Gow (1539), 26 Q. B.D. oGn. 
72. --- --- .—Defts. counsel contended that 
it is injurious to the public by giving in effect a 
monopoly to pitfs., & thereby depriving the public 


tion. If this were so, & the parties proposed by 

their agreement to endeavour to prevent competi- 

tion generally, there might be weight in the 
objection 3 but the effect of the agreement is only 
that the one co. shall not compete or interfere with 
the other upon the particular line mentioned in the 
agreement (LORD CAMPBELL, C.d.).—SHREWSBURY 
& Binminguam Ry. Co, «. Loxpon & Norris 
WESTERN Ry. Co. (L851), 17 Q. B. 652 5 21 L. J. 
PQ. BR. 804 18 Te T. O.8, 1107 16 Jur Sil 17 
1K. R431, 

10 V8. ee oj In 19070 DD. & c0., Who were 
famnotor accessory factors, agreed with pltfs., who 
| 

5 


| 
| Of the benefit Chat might be derived from competi- 
{ 








were motorftvre manufacturers, in consideration of 

pitfs. allowing them certain discounts off their 
! list prices, bo buy a piven quantity of pltfs.’ goods 

Within a specified time ; also not to sell or offer 

pitfs.” goods to any person at less than pltds. 
‘dist prices. except that D.& co. were to be at liberty 
'to allow to genuine trade customers a limited 
, discount off such list prices, & in case of any such 

sale they agreed, as pitfs. agents, to obtain from 
; the trader a similar undertaking that he would 

observe pltfs.” list prices & to forward such under- 

faking to plitfs. Pitfs. exacted similar agreements 

from all their trade purchasers, & this was known 

to defts., who were large storekeepers & sold tyres 
, by retail to the public. 

In Jan. 1912. defts. ordered tyres of pltfs.” make 
from J). & co. & by an agreement purporting to be 
made between detts. & D. & co. in consideration of 
DP. & co.’s allowing them certain discounts off pltfs.’ 
list. prices, they agreed (ater alia), not to sell or 
offer any motor tyres of pitfs. make to any private 
customer at less than the Hst prices.  Pltfs. sued 
defts. for breach of this contract :—//eld : assuming 
that pltfs. were undisclosed principals, no con- 
sideration moved from them to defts.. & the 
contract was unenforceable by them.-—Dt xLore 
PNEUMATIC TYRE Co. Lip, tv. SELERIDGE & Co., 
farp. SIMs} AL CL St7 3 Sta J. WK. BB. 16805 115 
L. T. 386; 307. TR. 899s 59 Sol, Jo. 130, Hl. L. 
Annotations: Refd. Palmolive Co. (of bugdand) ro beecd- 

nan, fT92sf ben, zoek. Mentd. Barker er. stiekney. (Eno) 

PR. Bo. i21. Phe Lord Stratheona, [E20] P. bas. 





: restrain deft. front serving goods of chase, barter, sale, transportation, oF 
DLR. Td; P20. W. N.T87.) CAN. | pltf.’s manufacture except at prices supply of coal,” an agrecment to ti 

d. -—— 4] - CROWN MILLING Co,, mentioned ino an agreement between what, if successful, would be the unduly 
Lop. edi, [1987] A.C. $04, - NLZ them was refused, where the stipula- 


We Re Ennieri (90a), | tens imposed by 


:90O. La. It. 6t8.- CAN. 
-)- Wantronm & Co. 


_& = -- 
oO OLW. RR. 163 


f ae price to the 


stich as unreasonably to enhance the 


preventing or lessening of competition, 


vendor-pltf. were must be established. Srrwake ov, 
THORPH (Alta. {1917} 2 W. We. om. 
purchasing public: the 8963 27 Can. Crim. Cus, 409; affd., 49 


m™ KARN (1. i.) 


& Co., Lrp. (1906), U1 
Ooi. RR. Gig; 


T O.W, &R. 816. --CAN. 
g. -—-—.) -A contract between 
dealers, fixing prices to be paid by 
them for specified articles or com- 
mModties which may be the subject of 
trade & commerce, with the object of 
restricting competition & establishing 
Wo inonopoly therein, constitutes an 
tercement uuduly to prevent or lessen 
conmpetition, within Criminal Code, 
RS. CL 1906, ¢. 116, 4. 498, & is not 
tnforceable between the parties. — 
M LIPMAN v, Suracan (Man) (1912), 
i ae i 717; 4h Sc. Re ds 2 
64a. 73h 50 20 Can. Crim. Cus. 1E7. 
CAN. Cri Cus. 1E7 


h, 


.}-- An injunetion to 


element of crime came in & affected 
the freedom of contract. STEARNS 7&. 
AVERY (1915), 8 O] W. ON. 70; 33 
Owl. R. 251.—CAN, 

a —.) -CROWN 
Co. rm Biackrokpn (Ont.), 
1. L. RR. 146.— CAN. 


I - -—-- —--.J—An agreement be- 
tween a number of traders not to sell 
certain speciticd goods below certain 
specified prices is not  neecssarily 
unenforceable, as being in restraint 
of trade- Capk wt Dany, [1910] 1 
T. Re. 306. -IR. 


m. What must be established.) -'To 
show that an agreement is one ‘ to 
unduly prevent or lessen competition 
in the production, manufacture, pur- 








TAILORING 
{lg2s} 1 





I). L. RR. 691.—CAN. 

n. Combination ta orequlaufe sale — 
Whether agreement vai as contrary to 
publie poltey.} —Several incerporated 
cos, & individuals, engaged in the 
THanufacture & sale of salt, entered into 
an agreement stipulating that the 
several parties agreed to combine & 
anmialgamate under the name of *f The 
Cnnadian Salt Assocn.’’ for the purpose 
of successfully working the business of 
salt manufacturing & to develop & 
extend the same, & whieh provided 
that all the parties to it should sell all 
salt manufactured by them through the 
trustees of the assoen., & should sell 
hone except throurh the trustees i-— 
Held: this agreement Was not void as 
contrary to publie policy, or as tending 
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Sect. 2.—Monopoly: Sub-sect. 2. Part IV. Sects. 
1&2: Sub-sects. 1 & 2, A.J 

74. -- -~ Restraint for purpose of main- 
taining prices.|—An agreement between two coach- 
masters not to oppose each other, or charge higher 
prices 1s legal. 

This agreement does not preclude a third or 
more persons from starting an opposition to ptt. 
& deft. (MLLENBOROUGH, U.J.).—HARN v. GRUF- 
FIN (1815), 2 Chit. 407. 

75. + - - ~.]—Tenders for the supply of 
stone having been invited by a corpn., it was 
agreed between A., B., C. & D., quarry owners, that 
B. should not tender, that C. & D. should tender 
above A.’s price, that A. should purchase certain 
quantities of stone from B., C., D., at a fixed price, 
& that B., C., & D. should not supply the corpn. 
with stone during 1875. ‘The stone was purchased, 
as agreed, by A., but B., in breach of the agree- 
ment, sent in a tender, which was accepted :— 
iT eld : on demurrer, the agreement was not void, & 
a bill would lie by A. to restrain B. from supplying 
the corpn. directly or indirectly during 1875 with 
stone, Without making the corpn. parties. 

There is nothing illegal in the owners of com- 
modities agreeing that they will sell as between 
themselves at a certain price, leaving one of them 
to make any other profit that he ean (BACON, 
V.-C.). - Jones v. Nori (1875), Li. R. 19 Mg. 426 ; 
440.0. Ch. 388; 321.1. 149; 389 7. P. 3923 23 
W. R. 468. 





76. - 2 -CoLnins «. Loca, No. 
137, post. 
0 Whether amounting to inten- 


tion to injure public.) --A.-G. OF COMMONWEALTH 
OF AUSTRALIA t. ADELAIDE S.S. Co., Lip., No. 68, 
ante. 

Pooling agreements between railway 
companies.|—Svee Rattways, Vol. XNXAVIL., 
pp. 827, $28, Nos. 423- 132. 

78. —-— Agreement ‘‘ cornering ’’ market. - 
Demurrer allowed to a bill for a discovery & in- 
Junction against an action; the effect being a 
contract for participation in an illegal transaction ; 
the result of a combination of wholesale grocers, 
by the title of “The Fruit Club” acting by a 
select committee, of which defts. were members, 
to purchase all imported Jruit ; though not strictly 
forestalling, regrating or monopoly. Persons con- 
tracting on behalf of a legal society, of which they 
arc members, as a comunittee are not liable to non- 
sult, & cannot defend an action, upon an objection 
of parties.— COUSINS vr. Smivit (1807), 13 Ves. 542 3 
33 E.R. 397, LC. 
aLrnnolations -— . Mog SS. Co. m MeGrepor, Cr 

(1889), 23 Theta ts Menid. Afous be re 

2 ewan. 277. 

79. Restrictions as to user—Lease of machinery.| 
--Pitfs. in Nov. LY00, leased to defts., a firm of 
boot manufacturers, certain machines called the 
Consolidated Lasting Machines for a term of twenty 
years unless sooner determined by the lessors. 
This agreement for the hire of the machinery con- 














TRADE AND TRADE UNIONS. 


tained a condition that the lessee should use the 
machinery to its full capacity so far as the number 
& kind of boots & shoes made in the factory would 
permit. ‘There was a provision that a sum of 
3d. for each 1,000 revolutions of the main shaft of 
the Consolidated Lasting Machine should be paid 
by defta. Defts. after using this machinery for 
three years refused to use it any more, giving as 
their reason that it could not be used by them so 
as to enable them to compete with any commercial 
success with rival firms & now used other machi- 
nery in its place. 

On an action for damages for breach of con- 
tract :—-Held : defts. might have been foolish in 
entering into such a contract, but it could not be 
said it was a contract contrary to public policy. 
Upon the construction of the contract the machines 
could not be said to be worked to their full capacity 
unless they were worked continuously during 
working hours. It was immaterial whether there 
was now a better machine for the same purpose. 
Pitfs.) machines, on the evidence, were quite 
satisfactory at least for some of the work in defts.’ 
factory, & defts. were bound to use them for all 
work which they were capable of doing without 
regard to the fact that another machine could do 
it better & cheaper. Pitfs. to be entitled to an 


inquiry as to damages. -Bririsn) Unitep Siok 
MACHINERY Co., Urb. 7. SOMERVELL BROTILERS 


(1906), 95 1. TR. TLL. 

80. - .,—By various leases in 1908) & 
VOL applts. leased to resps. for twenty years 
machines made & used for certain processes in the 
manufacture of shoes, containing in cach case a 
“tying clause,” the effect of whieh was to prohibit 
the use by resps. in the said manufacture of any 
machines not leased by applts. Some additional 
leases were granted of other & allied machines to 
be used for certain ancillary processes in the same 
manufacture. These latter resps. called upon 
applts. to remove, but continued Co work the former 
in conjunction with machines not leased to therm 
by applts. 

To an action for an injunction & damages resps. 
pleaded that applts. by false representations that 
they were patentees in respect of their machines, 
had induced them to take the said leases; & that 
the covenants therein, by reason of their unjust 
& oppressive nature & of the practical monopoly 
which applts. had acquired in Canada in the manu- 
facture & supply of shocmaking machinery were 
in restraint of trade & void :— /feld: (1) as resps. 
had not repudiated the leases after discovery of the 
alleged false representations, hut had continued to 
work the demised machines & paid the royalties 
reserved, they had elected to treat the Teases as 
subsisting, & could not afterwards avoid them 5 
(2) as the tying clauses inerely preseribed the mode 
of user, & were not severable from the rest of the 
contracts, they could not be separately repudiated 5 
(3) the eovenants were not in restraint of trade. 
The shoe manufacturers of Canada were at liberty 
to hire or not to hire applts.” machines on applts.’ 





awe ae] — TORONTO TYPE 


to a monopoly or being in undue 
restrult of trade; & it was not ultra 
reres such of the contracting parties 
as Were incorporated cos., but was such 
in its nature as the ct. would enforce.— 
ONTARIO SAUr Co. vu. MISKCHANTS’ SALT 
Go. (1871), 18 Gr. 540.—CAN. 


Oo, Ayreement as to discounds. 
CHANDLER & MAssuy, Lib. v. nae 
SCHEERER Co. (Ont.) (1905), 36S. CR. 
130; 25 C. LL. 'T. 106.—CAN. 

p. Covenant not to “ haidl ” cer- 
fain class of goods.)-—A covenant not 
to “handle ” a certain class of goods 
during a specified term of years is vold, 








ap being in undue restraint of trade, r 


there being no limitation of territory. 
BENTLEY ?. BENTLEY (1898), 12 Man. 
L. RR. 136. CAN, 

q. Contract to buy goods only from 
plaintiff.— Whether injunction granted to 
restrain breach.J—A et. will by injune- 
tion restrain a deft. from buying 
material (such as ready-prinuts for local 
hewspapers) from other persons in 
breach of his coutract for wa certain 
period to buy only from pitf., where it 
is important in pitf.’s interests that such 
contract be carried out.— TORONTO 
TYPE FounpkryY Co., Lrp. ¢. LEACH 
(Ont.), [1920] 2 W. W. TR. 18.- CAN, 


FouNpRY Co., Urp. rv. JUCKES (Ont.), 
[1920], 2 W. W. Lt. 22.— CAN. 


t. Corenant nol to sell cream to any 
creamery other than defendunt’s creamery 
-- Whether rules of soctely in undue 
restraint of trade.|-—-M‘ELIISTRIM 0. 
BALLY MACELLIGOTT CO-OPERATIVE AG- 
RICULTURE & Dairy Socirry, LTp., 
[1918] 1 I. R. 3133 revsd. [1919] A. C. 
584, H. L.—IR. 


a. Construction of monopoly under 
Commercial Trusts Act, 1910, 8. 5.}-- 
A PROBE DOTY or contro] under sect. 5 of 
the above Act is contrary to the public 


Parr JV. -—Resrrainr or Trapr py Cusrom, ByE-Law AND STATUTE. 


terms as they pleased. Applts. were at liberty 
to prescribe the terms so long as they were not 
illegal, & were under no obligation to produce & 
dispose of their manufacture on terms similar to 
those imposed on patentees by the Canadian 
Patent Act. 

(4) The question whether or not a contract is in 
restraint of trade & therefore void in law is a ques- 
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tion of law (LORD ATKINSON).—UNITED SHOE 
MACHINERY Co, OF CANADA v. BRUNET, [1900] A. ©. 
330; 78 L. J. P. Cc. 1013; 100 L. T. 5795 20 
T. L. I. 442; 53 Sol. Jo. 396, P.C. 

.}-—-See, also, PATENTs, Vol. XXXVI, pp. 
746, 747, Nos. 2886, 2387, 2341-2344; SALE OF 
Goops, Vol. XXXIX., pp. 525 527, Nos. 1400- 
1409. 





Part I1V.—Restraint of Trade by Custom, Bye-Law and 
Statute. 


SECT. 1.—BY CUSTOM AND BYE-LAW. 

See Municipal Corporation Acts, 18385 (c. 76), 
8s. 14; 1882 (c. 50), s. 2473; CoRPORATIONS, Vol. 
XIULL, pp. 881-333, $36, 887, 487, Nos. 685 -708, 
744, 745, 750, 761, 16053; Pupnuic Hirauru, Vol, 
XXAXVILL, pp. 157-167, Nos. 52 124. 


Siecr, 2.—BY STATUTE. 
SUB-SECT. 1.—IN CosNIERAL. 

81. Construction of statutes restraining trade.|— 
THOMAS 0. SALTMARSH (1673), as reported in Freem, 
IKK. B. 1155 SY H.R. 853) sub nom. Tomas 0. 
SORREL, 3 Web. 184, lex. Ch. 

Annotations: Mentd. Jeveson 7. Moor (1699), 12 Mod. Rep. 
202; Shaw ev. Bull (4701), (2 Mod. Rep. o825 tot. 
Papinian (1725), 2 Sess. Cas. K.OB. S450 dia op. Amnitage 
(1756), Ainb. 204; Mushkett vr. Hall (1839), 5 Big. N.C. 
6094 > Wood v. Leadbitter (1845), 13 M. & W. 8385 Wash- 
bourne v. Burrows (1847), 16 Bb. J. Ex. 266; Taplin r. 
Kdorence (LS51), 10 C. 1. 7445 Congreve o. Evetts (1854), 
10 kixeh, 208 5) Bailey vr. Stephens (1802), 12 C2 BON. S. 
91: Nuttall te. Brecewel) (1666), $6 L. 0. kw. bs LL. OL. 
(. Dundas, (1908) Pods Warre Lc), (ioa4] dK. 3B. 
T1335 Smith tw. Colbourne, (114) 2 Ch. 533; British 
Actors Film Co. tv. Glover, [1915] 1K. 1. 299. 

82. Preliminary service as apprentice—Before 
carrying on trade--- Person carrying on trade as 
trustee.,—A person carrying on a trade as a trustee 
only for children only, is not lable to the penalty 
of the statute, for carrying on a trade without 
serving an apprenticeship.— MEAZCAN v. PEARSALL 
(1806), 6 Esp. 15 170 I, R. SLI, NLP. 


Sun-sker. 2.—TPueE SLAVE TRADE. 
A. In General. 


83. Status of slavery — Local existence.! — 
(1) Where certain persons, who have been slaves 
in a foreign country where slavery was tolerated 
by law, escaped thence & got on board a British 
ship of war on the high seas: /fleld : a British 
subject: resident in that country, who claimed the 
slaves as his property, could not maintain an action 


Interest Gf it is obtained by breaches 
of the law, even although if it eould 
have been obtained without breaches 
of the law it imight not have been 


pellingr 


| shop exclusively to the keeping & 
of liquor :-—Held : 
being in effect. prohibitory & creating 
& monopoly.--2te BRopit & TOWN O1 


against the commander of the ship for harbouring 
the slaves after notice. 

(2) [The Ct. of Admlty.] cannot lend its assist- 
ance in the condemnation of a vessel, on the 
ground that it is engaged in a_ traffic which, 
according to the municipal laws of the country 
to which claimant belongs, is no wrong (BAyYe- 
LEY, J.). 

(3) The moment they put their feet on board of 
a British man of war, not lying within the waters 
of Kast Florida, where, undoubtedly, the laws of 
that country would prevail, those persons who 
before had been slaves, were free... . If any 
injury had been done to them they would have 
had a remedy by applying to the laws of this 
country for redress. ... Jf any force had been 
used by the master or any person in his assistance, 
ean it be doubted that the slaves might have 
brought an action of trespass ? . Nay, if the 
slave... had resisted the force & his death had 
ensued in the course of such resistance, can there 
be any doubt that every one who had contributed 
to that death would, according to our laws, be 
guilty of murder ¥ (Bist, J.). 

(4) A slave has no country, he is not reared by 
or for his parents, or for his own benefit, but for 
that of his master, he is incapable of compact 
(Brest, J.). 

(6) Pf. had no right in these persons, except 
in their character of slaves .. . &, according to the 
principles of the Jenglisb law, such a right cannot 
be considered as warranted by the general law of 
nature. 1] do not mean to say that paiticular 
circumstances may not introduce a legal relation to 
that extent; but assuming that there may be 
such a relation, it can only have a local existence, 
where it is tolerated by the particular law of the 
place (lloLROYD, J.). 

(6) The law of slavery is a law an anvitune;s « 
when a party gets out of the territory where it 
prevails & out of the power of his master & gets 
under the protection of another power, without 
any wrongful act done by the party giving that 
protection, the right of the master, which = 1s 
, Livy (1899), 30 O. R. £038.- CAN, 


e. ——— Ayent soliciting orders for 
stationcry without  lheenee.|——R.  ¢. 


bad, as 





BREMNER (1924), 43 Can. Crim, Cao. 
contrary to the public interost, but | RowMaxvirte Corry. (1876), 38 | 360584 BoC hash ean 
might, have operated to the public | U. C. R. 580.— CAN. {.h. S. O. 1877 (c. 158), 8 15— 
ana A erate peoeae aan Be C. ~ Authorising mayor to grant Whether pre nting co-operate USsocul- 
KR, (19! 2), 32 N. Z, L. Re 1233. “N.Z. eradiny twences.) = 38 Vieks. Cs. a8, hions to citer into ercatd transactions. 


PART IV. SECT. 2, SUB-SECT. 1. 


b. Validity of bye-law—Limiting num- 
her of shop licences.}-—A bye-law of a 
town passed under 3% Vict. c. 26, 8. 2, 
b.-8. 3(0), limiting the number of shop 
licences to be issued in the town to 
one, & directing the holder of auch 
license to confine the busiuess of his 


authorising the mayor of Fredenction 
to grant to any person wishing to 
engage in any trade, profession, Occupas 
tion or calling in the city, & licence to 
engage therein, is not wlra vires as 
being an interference with ‘ trade or 
commerce.’’—Hr p. FATRBAIRN (1578), 
81 N. B. RR. (2 P. & B.) 4.—CAN. 

Prohibiting junk d- _second- 
dewling with minors.) — li. v. 








hand slorcs 


ONTARLO CO*OPERAINA KE STONE CU LTERS 
ASSOCN. tT. CLARKE (1880), o1 C. P. 
280.—-CAN. 

g. What is a sale by wholesale 
wulhin Municipal Act, 1891, s. 166.)— 
4 sale to a person in British Columbia 
by an agent of a tirm doing business 
outside the province of 1,100 business 
cards to be supplied by them, is a sale 
by wholesale & uot a sale by retail 
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Secl. 2.~- By statute: Sub-sect. 2, A. & B. (a), (d) 
& (c).] 

founded on the municipal law of the particular 
place only, does not continue (HloLRUYD, J.)e— 
FORBES v. COCHRANE (1824), 2B. & GC, 448: 2 
State Tr, N.S. 1475 8 Dow. & Ry. K. B. 679; 
21.J.O.8. 1K. B.67 5 107 WLR. 450. 

Annotation :- ifs fo (1) Consd. I. rr. Allan, The Slave Grace 

(1827), 2 Wage. Adam. v4, 

84. No recognition in English law.]--- 
CARTWHIGHTS Caste (1569), cited in Hush- 
worlh’s Historical Collections, p. 4685.3 State Tr. 
»® 18h. 

y nnotation :— Refd. Forbes ¢. Cochrane (1s21), 3 Dow. & Ry. 

kK. B. 679. 

85. - — - -..J— Noman ean have property in 
the person of another while in Mngland.  ‘Mhere- 
fore trespass will not He, unless with a per quod, 
for taking a negro slave in) Kneland.—-CHAMBER- 
LAIN @ LLARVEY (1696), 1 Ld. Raym. 1t63 Carth. 
3896 3.5 Mod. Rep. 18635 91 H.R. oot. 





) 
‘en 


a : Consd. Forbes v. Cochrane (1824), 2 B.A CL 
448, 
86. ——  - —.| —As soon as a negro comes into 


Mngland he becomes free (oir, C.J.).—SMUTH e, 
Brown (1705), 2 Salk. G66; 9) J. Re 566. 
Annotations :— Expld. Forbes +. Cochrane (1821), 2 BL & 

41s. Refd. Cooper ve stuart (ES89), 14 App. Cas. 286, 

87. ~ — j— (1) A contract for sale of a 
slave is good here: the sale is a matter to which 
the law properly & readily attaches. & will main- 
tain the price according to the agreement. But 
if the person of the slave himself is immediately 
the object of inquiry it makes a very material 
difference (LORD MANSELLD, C.J.) 

(2) The power of a master over his slave has 
been extremely different. in different countries. 
The state of slavery is of such a nature that it is 
incapable of being introduced on any reasons, moral 
or political; but only positive law, which presery es 
Its foree long after the reasons, occasion, & tine 
itself from whenee it was created, is erased from 
memory: it is so odious that nothing can he 
suffered to support it, but positive Jaw (orp 
MANSFIELD, C..). —SOMERSET v. STEWART (L772), 
Lofft, 1; 9S H.R. 4995 sub nom. SOMMERSETL'S 
CASE, 20 State Tr 1. 

-lunotations :—.ts lo (2) Consd. Forbes v. Cochrane (1824), 
2B, & C. tis. Refd. Worms or. De Valdor (tssxoj, 19 
he J. Ch. 261. Generally, Consd. Whe Slave Grace, Re or. 
Allan (2827), 2 Wap. Adin. 94. Retd. iio e. Thames Ditton 


(1785), 4 Doug. WK. OB. 3005 Watson’s Case E839), 0 Ad. 
& dd. 731. Mentd. Jeflerys rn. Boosey (1854), 1 He dL. Cas. 


S19; Fenton oe. Livingstone (2859), 38 0. 2. OS. Bo. 


88. ——-__ - — Effect of voluntary return of slave 
to slave state.) —-By a residence im Mngland the 
slave-code is suspended, not extinguished.- -R.or. 
ALLAN, THE SLAVE GRACE (1827), 2 Hag. Adm. 
Nis 2state Tro NLS. 2785 166 E.R. 179. 

89. - — - Right of slave to retain gift.)— 
(1) Ball by the administrator of deceased for an 
account of personal estate viven by her as a 
donatio causa mortis to a negro who had heen 
brought to England as a slave, dismissed with 
costs. 

(2) AS soon as a man sets foot on fnelish 
ground he is free. A negro may maintain an action 
against lus master for ill usage & may have a 
habeas corpus if restrained of his libert y (Lorp 





Within the above Act, & a convietion 
for making such sale, without the 
licence required by the statute for 
making such sales by retail), quashed.—- | 
WEATY v. Victontd CoRpn, (L582), 2 
LB. CG. R. 276. - CAN, , 


PART IV. SECT. 2, SUB-SECT. 2. -A. : 
841. Status of slavery-—No recog- 
mition in English law.J)—-Kniaur v. 
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farm, provided 
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| WELDDLERURN (1775), & Fac. Coll. a5 | 
33 Mor. Dict. J41515.- SCOT. 
Contract for forced labotrj-- A | 
contract between H., a farmer, & the 
kraal heads residing on 
the latter 
remain tenants of HH. 
frazing & cultivation rights upon the 
cach tenant should 
supply to H. the services of every male 
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) 
at 


Uarviey (1762), 


1 
te 


TenLiscy, C.).—SHANLIEY 1. 
Hden, 126; 28 I. R. 84, da ¢ 
lnnolation :—Consd. It. v. Allan, The Slave Grace (1827), 
2 Hag. Adm. Of. 
90. - -- -- ~ Right of slave to sue in respect of 
injury.| SHANLEY v. HARVEY, No. 89, ante. 
—- --  .j—Forbes v. COCHRANE, 


— = - 


No. 8&5, carte. 

92, - Killing slave 
Poriss v. COCHRAN, No. &3, cafe. 

93. Contract for sale of slave --Validity of.] 
SOMERSET. STEWART. No. 87, ante. 

94. Legal proceedings arlsing out of slavery 
Right to maintain.|—Forpes v. COCHRANE, No, 
So, ante. 

95. Effect of contract of service with slave— 
Manumission.}— An infant slave inthe West Indices 
exccuted an indenture, by which he covenanted 
to serve B. for a certain term of years as his 
servant, & B. covenanted to do certain things on 
his part: 23. then came to iMngland with the slave. 
In an action against A. whe had seduced him from 
the service of B., A. was not permitted to allege 
that the contract was void, as being made by an 
infant & a slave, & therefore that the declaration, 
which stated him to have been retained as a servant 
for a term of years, Was not proved ; for the ct. 
held that the effeet of such a contract might be 
the manutmission of the slave, & consequently that 
it was for his own benefit, & being for his own 


benefit, that it was, at most, only voidable by the 
) 


is murder.]—- 


infant himself. —KEANE vr. Boycoorr (1705), 2 
Wy. Bh O13; 126 bk. KR. 676. 
nnotations ¢ ~Distd. Forbes vc. Cochrane (1821), 3° Dow. 


& Ry. Ke. 679. Expld. kt. ve, Allan, The Slave Grace 

(ts27), 2 Hag. Adin. Of. Refd. Sykes rv. Dinon (1839), 9 

Adv & Heh 603 5 Llartles vr. Cummings (1547), 0 CL. ys. 247, 

Mentd Bayhs ce. Dinelay (lo)o), 3 MLN OS. ATTY Cox tr. 

Muneey (Uso9), 6 OL BON. S270 5 Cooper tm Simmons 

(i862), THOSON. 707: vans © Walton (867), bet. 2 

(LBP. Glot Walter e leverard, [Lsdb}] 2 Q. TS. 369. 

96, — —- Whether slave entitled to quantum 
meruit payment—-Freedom granted in consideration 
for undertaking to serve.} -Iitf., agreed to serve as 
a scaman durime a vovaye to & from the West 
Indies ; on his arrival there be was claimed as a 
runaway slave, & delivered up to jis master ; 
whereupon it was agreed between pitf., his master, 
& the captain, (hat upon payment of a sum of 
money by the captain to the master the latter 
shotdd mianumit) pif, he covenanting to serve 
the captain as a seaman three years at certain 
stipulated wages. PHf. was accordingly manu- 
mitted & having served the captain upon the 
homeward voyage, commenced an action against 
hina to reeover wages for that voyage upon a 
quantum meruit:—Held : he was estopped by his 
covenant from claiming more than the sum stipu- 
Jated.-—-WILLIAMS v@. Brown (1802), 3 Bos. & I. 
GU; 127 I. KR. 8e. 
atnnotation -—Apld. I. vr. Allan, The Slave Grace (1827), 2 

Hiag. Adin, U4. 

97. Right of slave to assert freedom—By writ 
of habeas corpus.] —SHANLEY v. LlAnVEY, No. 80, 
ante, 
~ - ++ ~ J} —See, also, CROWN PRACTICE, Vol. 
AVI, p. 255, Nos. 560, 56]. 

Abolition of slavery in British Dominions.|-— 
See Slavery Abolition Act, 1838 (c. 73). 


& female inmate of his kraal who wir 
eapable of working: tnales were to 
work for six months in each year at 
the rato of J0s. per menscn & girls for 
four ignonths at the rate of 2s, Gd. per 
Inensemn t-——eld > the contract con- 
trary to public policy & illogal as 
tending to produce e system of forced 
lnbour. -—BiyELA v. HARRIS (1921), 
42 N. L. h. 83.-- 8S. AF. 


T’s. 
were ta 
reut free with 


Part TY. 


B. The Trade in Slaves. 
(a) In General. 

See Slave Trade Acts, 1821 (¢. J13)3; 1888 
(c. 73) 3 1818 (ec. 98) 5 1878 (c. 88) 3 187K (c. 46) ; 
Pacific Islanders Protection Acts, 1872 (c. 19); 
1875 (c. 51); Forgery Act, 1918 (¢. 27), 8. 14 (1). 

See, also, CRIMINAL LAw, Vol. XIEV., p. 47, No. 
159; Vol. XV., pp. 720-728, Nos. 7865-7884. 

98. Whether contrary to law of nations.|—-Any 
{rade contrary to the general law of nations, 
although not tending to or accompanied with any 
infraction of the belligerent rights of that country 
whose tribunals are called upon to consider it, may 
subject the vessel employed in that trade to con- 
fiscation. The slave trade is now deemed by this 
country contrary to the law of nations, unless 
tolerated by the municipal reguations of the state 
to which the owners of the vessel engaged in the 
trade may belong.—THE Fortuna (1811), L Dods. 
SL; 1 Eng. Pr. Cas. 198, n.; 165 E.R. 1210. 
fnnotations -—Apld. Madrazo v. Willes (1820), 3B. & Ald. 


353. Mentd. R. 7. Bjyornsen (1865), Le. & Ca. 5415; The 
Hamborn, (1919) A. Ct. og. 
99. ——.| —Lk ours (1817), 2 Dods. 210; 165 

Ie. R. 1464. 

Annotations: —Apld. The San Juan Nepomuceno (1824), 
1 Hag. Adm, 265. Consd. Rh. v. Serva (1815), 1 Coa, C.C. 
202, Apld. Buron ». Denman (184%), 2 Exch. 167. 
Consd. RK. v. Keyn (1876), 2 Kx. D. 63. Refd. Santos r. 
{llidve (1859), 5 Jur. N.S. 1358, 


Distinguished from piracy.] ~Sec CRIMINAL Law, 
Vol. XV., p. 726, Nos, 7865, 7866. 


(b) Seizure of Vessels Engaged in Slave Trade. 

See Slave Trade Act, 1873 (c. 88), ss. 3, 4. 

100. Foreign vessel—Trade permitted by foreign 
country.;—Where a claim is piven for a ship 
engaged in the slave trade on the ground that the 
property belongs to the subjects of a country 
which still permits that trade, the et. has a right to 
inquire into the title of the ship, & the ons 
proband? lies upon the partics setting up the claim. 

THe DONNA MARIANNA (1SI2), 1 Dods, O1. 
Annotation:  Apld. Madiazo v. Willes (1820), 3B. & Ald. 353. 

101. .| -The ets. of this country will 
respect the property of foreigners engaged ip the 
slave trade, under the sanction of the laws of their 
own country. THis DIANA (1513), 1 Dods. 95 ; 
165 H.R. 1244. 
wfanotation: Apld. Madrazov, Willes (1820), 8B. & Ald. 353. 

102. - -| ~FORBES v. COCHRANE, No. 
83, anie. 














| —See, also, CRIMINAL Law, Vol. XV., 
p. 727, Nos, 7870, 7871. 

103. Seizure in British port.) ~The owner 
of a vessel, though a subject of the Queen of Spain. 
© resident at Cadiz, is Liable to the forfeitures & 
penalties Incurred under Slave Abolition Act. 
[833 (c. 73), if Jiis vessel came within a British 
port.--Drn CAMpo & MARTINEZ v. R. (1837), 2 
Moo, PLC. @. 153 12 1. R. 907, 

-lnnotation :- Refd. Hocquard rv. R., The Newport (1857), 

1} Moo. PL. C, 136. 

.|—See, also, CRIMINAL LAW, Vol. XV., 
7873, T7871. 








p. 727, Nos. 


(c) Payment of Bounties to Neizors., 

See Slave Trade Act, 1878 (c. 88), ss. 11 -16, 
19, 215 &, generally, Privis Law, Vol. XX XVII, 
pp. 678-686, Nos. 1168 1545. 

104. Right to bounty---Flag  officer.|— Flay 
officer entitled to share of bounty given for seizure 
of slaves.—TnE DOLORES (1819), 2 Dods. 413: 
165 H.R. 1531. 

105. —-—— Governor of colony—Absent at time 
of seizure.]-—-The governor of a colony being the 
person to whom the general management of such 

J.<—VOU. XLII, 


RestRAINT OF TRADE BY Custom, BYE-LAW AND STATUTE. 
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colony is entrusted is the person entitled to the 
bounties payable in respect of a seizure of slaves, 
even though he is absent from the colony at the 
time the seizure is made.—-Re BOUNTIES PAYABLE 
IN RESPECT OF SEIZURE OF CERTAIN SLAVES AT 
SIERRA LEONE (1863), Brown. & Lush. 1483 32 


J. J. P.M. & A. 189; 9 Jur N.S. 125145) 167 
Hes Hs B22. 
106. - Application of prize principles— Joint 


eapture.|-— The principles of joint capture in prize 
cases apply to vessels associated in the capture of 
ships engaged in the slave trade ; therefore, where 
the actual capture was made by one of two vessels 
associated for such purpose, the other, which had 
joined in the chase & rendered subsequent assist - 
wnce, held entitled to share in the bounty for the 
slaves & in the proceeds of the ship, stores, & 

cargo.— THE Aviso (1826), 2 Hag. Adm. 313; 166 

do, RR. 155, 

Annotations :-—Distd, The Zepherlna (1530), 2 Hag. Adm. 
317. Apld. The Sociedade beliz (1843), 2 Wi Rob. 155, 
The FelHcidade (1848), 12 Jur 44. 

107. -—--—-- --- -.} -In joint captures, only 
the actual foree present shares in the prize: there- 
fore when a tender of one ship was joint captor 
with another ship, the prize was shared pro- 
portionably between the capturing ship & the 
tender; but the tender's share, under the Order 
in Council, June 30, 1827, is distributable amone 
the whole of the ship's company. -—~THE ZEPHERINA 
(1830), 2 Hag. Adm. 3175 166 E.R. 259, 
Annotation :-—Mentd. Rh... Serva (1815), 1 Den. 1d. 

108. —--- ——, The EKaarre (1si]), 1 
Win, Rob. 2863 1 Notes of Cases, 643 L660 E.R. 560. 
Annotation : - Distd. The Delicidade (1848), 12 Jur. 141. 

109. ~j— Cases of claims to joint 
‘apture of slave vessels are to be governed by the 
principles established in the Prize Ct. of Admity. 
with respect to claims to Joint capture in time of 
war; subject, however, to such exceptions as the 
distinction between the respective cases may 
creates; eg. Where, in the former instance, a 
claim to joint eapture is supported solely by the 
evidence of releasing witnesses, 

Principles as to what will constitute association 
between ships of war. An order was given by a 
superior to an inferior officer, by which the latter 
was prevented joining with his vessel in the chase 
of a slave ship, which was afterwards captured 
by the vessel of the former :- Meld: a claim 
to Joint capture was sustainable. - THI: Soc tEDADI. 
Fina (1843), 2 Win. Rob. 155; 2 Notes of Cases, 
130; 4 1. T. 528: 7 Jur. 956: 166 I. Re. 7138; 
previous proceedings (1842), 1 Wim. Rob. 305, 
Annotation :-—Apld. The Brazil (1856), Sw. 74. 

110. — — —-In questions of joint 
capture, the onus probandi is on the claimant, & 
in favour of the actual captor, The rule, that no 
claim for joint capture can be established on the 
sole evidence of the crew claiming, is not so strict 
in slave cases as in prize of war. It appearing in 
the evidence that the surrender of the slaver took 
place before she was seen by the vessel claiming ; 
such claim of joint) capture held not to be 
established.—THie Brazin (1806), Sw. To; tL 
L. T. 5283 4 W.R. 8753 166 1, RR. 1027, 

111. - J—A Queen's ship. which 
is authorised to capture slave ships, being in sight 
during the chase & capture by another slip of war 
of a vessel equipped for the slave trade, is entitled 
to share as joint captor in the tonnage bounties 
awarded under 1 & 2 Viet. ¢. 47, unless the aquinus 
eaptendi is clearly rebutted, 

In establishing a claim to joint capture of a 
vessel equipped for the slave trade, proof that the 
alleged joint captor was seen by those on board 

c 
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Sect. 2, —Ry statute: Sub-sect. 2, B. (ce); sub-sects. 
3&4. Part V. Sect, 1.) 

the prize before capture is important, but is not 

absolutely required as in cases of prize of war. 

At. daylight on a morning nearly calm, her 
Majesty’s steamships I’alcon & Dart were in com- 
pany, each under canvas only ; each had authority 
to capture vessels engaged in the slave trade ; but 
the Falcon was on her voyage home. <A vessel, 
which afterwards proved to be equipped for the 
slave trade, appeared in sight of both ships: the 
Dart got up steam & went in chase. The captain 
of the Falcon, deeming the Dart sufficient for the 
purpose, did not get up steam, but continued his 
course. The chase lasted a few hours only; & 
the capture by the Dart took place in daylight, in 
sight of those on deck of the Falcon, at the distance 
of about seven miles. The prize was destroyed as 
unscaworthy. Proceedings of adjudication sub- 
sequently took place, & bounties were awarded 
under 2. & 3 Vict. ¢. 78, 1 & 2 Vict. c. 47, 8. 2 --- 
Hleld: the Falcon was entitled to share as joint 
captor..— BRIG (NAME UNKNOWN) (1864), Brown. 
W& Tash. 370; 167 3. R. 404. 

112. - = ..j|—"The principles of law 
Which are applied to prize captures in time of 
war are applicable to questions of bounty for 
the capture of vessels engaged in the slave trade. 
THE FELICIDADE (OTHERWISE VIRGINIA) (1818), 
3°Wm. Rob. 45; 6 Notes of Cases, 174; 12 Jur. 
44); 166 EF. 2. S80. 

-~— — - =~) Compare, generally, PRIZE 
Law, Vol. XXAVIL., pp. 598-603, Nos. 352-438. 

113. Capture on inland expedition.) —Tne Rio 
PONGAS (1824), cited in 2 Hag. Adm. at p. 370; 166 
i. R. 278. 
afnnotation ; 

Adm. 366. 

114. --— - Nature of ship making capture.} 
~ The instructions annexed to the convention 
with Portugal, embodied in Slave Trade Act, 1824 
(c. 118), lmply that the seizures of Portuguese 
slave ships are to be made under the personal 
direction of the commander of a ship of war :— 
Held: therefore, a seizure by an open boat, the 
crew of which was borne on the books of a hing’s 
ship, commanded by an officer of the rank required 
to make the search, but actually putting off from 
an unauthorised tender, & at a distance of 1,500 
miles from the king’s ship, did not entitle the ship 
to the moicty of the proceeds or to the bounties 
under Slave Trade Act. [824 (ce. 113), 5s. 67, 6%, 
the slave ship having been condemned by the 
competent ct. as prize to a tender to a king’s ship. 
- Tutt DONNA BARBARA (1831), 2 Hag. Adm. 366 ; 
166 kK. OR. 27750 on appeal (1831), 38 Wag. Adm, 
App. C. 446. 


Annotations :-—Consd. The Kagle (1841), 1 Win. 
Mentd. Ri. rv. Serva (1415), 2 Den. Lod, 











—Consd. The Donna Barbara (1831), 2 Hug. 


fob. 236, 


SUB-SECT. 3.- -TRADE IN FIREARMS. 

See Firearms Act, 1920 (ce. 48). 

115, Air gun.|— Pistols Act, 1903 (c. 18), does 
not apply to a mere toy, but it docs apply to an 
air gun if it is a weapon from which a shot, bullet, 
or other mussile can be discharged, although it is 
not a firearm.—BRrYSON ¢. GAMAGE, LYb., [1907] 
2K. B. 680; 76 1. J. K. B. 936; 97 1. T. 8995 
71 J.P. 489 5 21 Cox, C. ©. 515, D.C, 

116. Pistol.|—On the sale of a pistol to a person 
who being a householder purpeses to use such 
pistol only in his own house or the curtilage thereof 


ete a 











PART IV. SECT. 2, SUB-SECT. 4. 


TRADE AND TRADE UNIONS. 


it is necessary under Pistols Act, 1903 (c. 18), 8. 3, 
not only that reasonable proof of these facts shall 
be given to the vendor, but also that the intending 
purchaser shall produce to the vendor a state- 
ment to that effect signed by himself & either by a 
police officer or a justice of the peace.—MATTHEWS 
vp. GRAY, [1909] 2 K. B. 89; 78 L. J. K. B. 545 ; 
100 LT. 9073; 735. P. 303; 25 T. L. R. 476, D.C, 

117. — — Aijr pistol.]|—An air pistol is not 
per se a firearm within the definition of ‘ fire- 
arm ”’ in Firearms Act, 1920 (c. 43), 8. 12 (1), but 
it is an “‘ air gun or air rifle’? within the proviso 
which empowers a Secretary of State to make 
rules declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm,— 
SAINT v. HockLEy (1925), 41 T. 1. R. 555; 69 
Sol. Jo. 575, D.C. 

118. Prohibition of importation --- Of arms, 
ammunition, gunpowder or ‘‘ any other goods ’’—- 
‘* Any other goods ’’ must be ejusdem generis.|—— 
Customs Consolidation Act, 1876 (c. 36), 8. 43, 
provides that: “ The importation of arms, 
ammunition, gunpowder, or any other goods may 
be prohibited by Proclamation or Order in 
Council ’’?:—-Held: in that sect. the meaning of 
the words ‘‘any other goods” is restricted to 
things of the same class as those previously 
specified, &, therefore, a Proclamation purporting 
to prohibit the importation of an article which was 
not. of that class was illegal & invalid.-—A.-G. v. 
Brown, [J920] 1 K. B. 773; 89 1. J. KB. 1178 ; 
122 I. T. 558; st J.P. 118; 36 TT. 1. R. 165 ; 
on appeal, [1921] 3 K. B. 29, C. A. 

Necessity for licence.|—See REVENUE, Vol. 
AMAITX., p. 247, Nos. 301-301. 


SuB-SECT, 4.-—-OTHERK PARTICULAR TRADES. 

119. Dye stuffs.]-— Dyestuffs (Import Regula- 
tion) Act, 1920 (c. 77), s. 1 (1), prohibits certain 
imports ‘‘ with a view to the safeguarding of the 
dye-making industry.” 

These forbidden imports are (a) ‘ all synthetic 
organic dyestuffs, colours & colouring matters,” 
& (6) “all organic intermediate products used in 
the manufacture of” the same: /feld:  manu- 
factured articles containing a minute &, com- 
mercially, non-separable ingredient of the pro- 
hibited matter fell within the prohibition, though 
the articles themselves, artists’ colours & materials 
& copying ink pencils, would be of no direct use in 
the dye making industry.- -Wuyrrk, RIDRBDALE & 
Co. uv. A.-G., [1927] 1 Ch. 548 5 96 EJ. Ch. 350 5 
137 In. TL 18) 48 TL. R. 1425 71 Sol. Jo. 143. 


Hosiery manufacturers.! — See I[Josiery Act, 
1845 (c. 77), ss. 1-4. 
Silk weavers.|—See Silk Weavers Act, 1845 


(c. 128), ss. 1-38. 

Tobacco manufacturers & dealers.| —See Finance 
Act, (1909-1910) Act, 1910 (c. 8), 58. 83 5 REVENUE, 
Vol. XXXIX., pp. 288, 237, Nos. 95, 114. 

Old metal dealers.|—See Old Metal Dealers Act, 
1S61 (c. 110); Prevention of Crime Act, 1871 
(ce. 112), s. 133 Public Health Acts (Amendment ) 
Act, 1907 («. 53), 8. 86. 

Marine store dealers.| —See Merchant Shipping 
Act, 1894 (c. 60), 8s. 538-542 ; Public Health Acts 
(Amendment) Act, [907 (c. 53), s. 86. 

Anchors & chain cables.|——See Merchant Ship- 
ping Act, 1894 (c. 60), 8. 543; Anchors & Chain 
Cables Act, 1899 (c. 23); SALE oF Goons, Vol. 
XXXIX., p. 464, No. 899. 


cn i enn tte 
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1. Afarine store dcalers—~Necessary ingredient of offenc ; ) ; ri * . meals in 
old metuls.""}—-ADAMS 0, M‘KENNA (1906), 8 F. (ctr ot Sones! pe Mere mOf Coates Ce > Accused wma be Geatey 
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Part V.—Restraint of Trade by Agreement. 


SrcT. 1.—IN GENERAL. 

120. Former rules.|—-CLeErk v. TAYLORS OF 
MXETER (GOVERNOR & Co.), No. 176, post. 

121, --—.]-- CLAYGATE v. BATCHELOR (1602), 
Owen, 1435; 74 E.R. 9613 sub nom. COLGATE v. 
BACHELER, Cro. Eliz. 872. 

Annotations :~ Expld. Green v. Price (1845), 13 M. & W. 
695; Nordenfelt v. Maxim Nordenfelt Guns & Amimuni- 
tion Co., [1894] A. C. 535. Refd. Thompson v. Harvey 
(1688), Comb. [2] ; Mitchel r. Reynolds (1716), 1 PP. Wins. 
18t; Mallan 7. May (1843), 11 M. & W. 653: Maan 
Nordenfelt Guns & Ammunition Co. c. Nordenfelt, [1893] 
1 Ch. 630; Re Hollis’? Hospital Trustees & Hague's 
Contract (1899), 47 W. aR. 697, 

122. -- -.J—The old cases of Claygate v. 
Batchelor, No. 121, ante, & Clerk v. Taylors of 
Ktreter, No. 176, post, cannot now be considered 
law. They undoubtedly proceeded on the ground 
that all covenants & agreements in restraint of 
trade however limited are altogether void, but 
in modern times the cts. have held that partial 
restraints of trade may be allowed when they are 
reasonable in extent on the ground that such 
restraints are rather beneficial to general com- 
merce than injurious to it (VonLocK, (.B.).— 
GREEN v. Prict (1845), as reported in 13 M. & W. 
695; 9 Jur. 857; 1538 KL R. 2913 affd. sub nom. 
PRICE @. GREEN (1847), LOM. & W. 316, Ha. Ch. 
Annotations :—Refd. Gulsworthy v. Strutt (1848), 1 Exch. 

659; Dendy vr. Henderson (1855), 24 LL. J. Kx. 324; 

Mereer t Tiving (ldo), lB. & Fe. 5635) Mogul S.8. Co. 

v. McGregor, Gow (1889), 23 Q. B.D. 598. Mentd. Nicholl. 

nr. Stretton (1847), 10 Q. B. 3465 Bishop r. Kitehin (iss), 

S8.d.Q.B. 205 Farrer, Close (1569), L. Ro 1 Q. B. 602 , 

Collins 7. Locke (1579), 4 App. Cas. 674, Walls ec. Smnith 

(teoZ), 21 Ch. bb. 248, M.S. & LL. Ry. & Brown (P83), 

* App. Cas. 703 > Baines rv. Geary (1887), 89 Ch. Do. dod: 

Baker vt. Hedgecock (18858), 39 Cho 2. S20, Swaine ts. 

Wilson (1689), 24. Q. 1. 2. 252 5 Davies, Purner oe. Lowen 

(1s9)), 611. 7. 655 5 Brunton vr. Dixon (1892), 36 Sol. Jo. 

O46; Maxim Nordenfelt Guns & Ammunition Co. 4. 

Nordenfelt, (1893) 1 Ch. 630; Nevanas tr, Walker & Fore- 

mian, JIYT4) 1 Ch. 113. 


123. - .) CONTINENTAL TykE & RUBBER 
(GREAT BRITAIN) Co,, Lrp. rv. Hiratit, No. 188, 
post, 

124. o) ALHG. OF COMMONWEALTH OF AUS- 


TRALIA 1. ADELAIDE S.S. Co., Lmp., No. O&8, arte. 


Relaxation by modern rules. Nee 
Sect. 2, sub-sect. 1, post. 
--- General & partial restraints., See 


Sect, 2, sub-sect. 3, post, 

125. Must conform to recognised principles. —— 
By an agreement in writing deft. agreed to serve 
plif., who was a tailor, at Weybridge, as a cutter, 
& he further agreed ‘‘ not to enter into any busi- 
ness arrangement in competition with or that would 
In any way interfere with the business carried on 
by ? pltf. “ at his establishments in Weybridge or 
the City of London, or at any of his addresses 
of the future”? :—Held: the agreement was un- 
reasonable as being too wide. 

All these agreements in restraint of trade are 
prima facie bad unless coming within well 
recognised principles (LORD ALVERSTONE, C..),— 


Beeriam v. FRaseR (1904), 2L-T. 1. R. S319 
Sol. Fo. 14. D.C, 

126. Contract containing servile incidents — 
Invalid.) -DAviES r. Davies, No. 406, post. 
127528 -- ~.]- By an indenture made 
elween the mtgor., a clerk in the employment of 
deft., & pltf., a money-lender, the mtgor.. who was 


ae In various sums to creditors whom the 
Sie ueyeera: agreed to pay on having the repay- 
7 secured to him = in manner thereinafter 
Ppearing, assigned to pltf. (inter alia) all the 


salary, wages, or other moneys then or thereafter 
during the continuance of the security to become 
due to him under his employment with defts. or 
with any other employers to hold to pltf. 
absolutely, but subject to a proviso for redemption. 
The mtgor. then covenanted that he would repay 
pltf. by certain instalments; that during the 
continuance of the security he would not, without 
the express sanction in writing of pltf. determine 
his engagement with defts. or other his employers 
for the time being; that he would not borrow or 
attempt to borrow any money or part with, sell 
or pledge his furniture, chattels, or effects, or 
obtain or endeavour to obtain credit or permit any 
one to pledge his credit, save his wife in the 
case of ordinary tradesmen’s books for weekly 
settlement, or make himself or his property answer- 
able for any sum of money whether legally or 
morally; A that he would not, without pitf.’s 
consent in writing, remove from his then dwelling- 
house or take any other. DPltf. alleging that the 
mtgor. had committed breaches of the covenants 
contained in the indenture, gave notice of the 
assigninent to defts. & brought an action to recover 
salary due from them to the mtgor. :—/Held : 
the contract was entire & indivisible, & was bad 
as being contrary to public policy inasmuch as it 
unduly & improperly fettered the mtyor.'’s liberty 
of action & the free disposal of his property. 

IH oappears to me that it is not using over- 
strained or poetical language to say it made this 
unfortunate man the slave of the money-lender 
(ScRUTTON, L...). Torwoop v. MILLAR’s TIMBER 
& TRADING Co., Lrp., [1917] 1 K. B. 38055 56 
lie Dede Bets he Lee 805s, 33° 7. da Th. B64 
OL Sol. Jo. 114, C. A. 

Annotations -—Consd. Naylor. BKenzon ov. Krainische 
Industrie Gesellschaft (1018). 87 L. J. K. B. 1066. | Distd, 
Denny ’s Trustee cv. Denny & Warr, [1919) 1K. 3B. 583. 
Refd. Mekuustrim v. Ballvinacelhgott Co-op. Agricultural 
& Dairy soe., [1919}) A CL Sts) Pratt rv. British Medical 
Assoen., [1919] 1 BK. BB. 2th', Hepworth Manufacturmeg 
Cont. Ryott, (1920) 1 Ch. 1. 

128. No offence at common law.,- \.-G. oF 
COMMONWEALTH OF AUSTRALIA '. ADELAIDE S.S. 
Co., Lrp., No. 638, atte. 

129. How far court will consider illegality— 
Agreement ex facie illegal.|—Where an action is 
brought on a contract which is ec facie illegal as 
being in unreasonable restraint of trade, the ct. 
will decline to enforce the contract. irrespective 
of whether illegality is pleaded or not : but, where 
the question of Wepality depends upon the sur- 
rounding circumstances, as a general rule, the et. 
will not entertain the question unless if is raised 
by the pleadings. 

Plitf. co. was a combination of salt manufacturers 
formed for the purpose of regulating supply «& 
keeping up prices, & if had the practical control 
of the inland sale market. The members of the 
co, were entitled to be appointed as its distributors, 
ie. agents to sell on behalf of the co. the salt whieh 
it had purchased from them.  Defts., who had not 
joined the eombination agreed to sell to the co. 
for four vears 18,000 tons of salt) per anion, of 
which a certain proportion was to be table salt, 
at a fixed uniform price per ton, & undertook not 
to make any other salt for sale. They were to 
have the option of buying back the whole or a 
part of their table salt in each year at pitf. co.'s 
current selling price & were to be appointed 
distributors on the same terms as the co.’s other 
distributors. Defts. having sold salt in violation 

Cc s) 


oot 


20) 


Sect, 1.—In general. Sect. 2: Sub-sect. 1, A. (a).] 


of this agreement, pltf. co. sued them for breach of 
contract. Defts. did not by their defence raise the 
issue of illegality, but they sought to rely on certain 
facts & documents adinitted in evidence at the 
trial upon other issues as showing that the agree- 
ment was illegal as against public policy :-- Held: 
having regard to the form of the pleadings, the 
surrounding circumstances could not be looked 
at for the purpose of determining the illegality of 
the agreement, & the agreement was not er facie 

iegal._— Norruo WESTERN SALT Co., Jirp. v. 

BMLECTROLYTIC ALKALI Co., Lrp., [1914] A. C. 461 - 

43 1. J. K. BRB. 530; 110 LT. 8525 30 T. La. RR. 

313.5 58 Sol. Jo. 838, H. Le. 3 reveg., [1913] 3 WK. B. 

422. 

Annotations :-— Consd. Montefiore «2 Menday Motor Com- 
ponents Co., [191d] 2K. B. 24h; Lipton v. Powell, [1921] 
2K. B. O13) Ltawlings +. General Trading Co., (1921) 1 
kK. B. 635: Palmolive Co. (of England) vr. Freedman, 
11928] Ch. 264. Refd. A.-G. of Commonwealth of Aus- 
travia v. Adelaide S.S. Co., (1913) A.C. 78h3 I<regor vv. 
Hollings (1913), 109 TL. U. 225; Evans v. Heatheote, [191s] 
JK. 2B. 418; Naylor, Benzon rv. Krainische Industrie 
Gesellschaft, (J915] 1 kK. B. 3313) Crown Milling Co. rv. 
R., (1927) A. C. 38943) English Hop Growers v. Dering, 
[1928] 2 kK. BR. 174. 

130. --—— Illlegality deducible only from sur- 
rounding circumstances— Not raised in pleadings.]| 
—NORTH WESTERN SALT Co., LYrpD. vt. ELEctTrRo- 
LYTIC ALKALI Co., rp... No. 129, ante. 

131. Who may enter into agreement—-Employer 
& employee.) Pitf. carried on business at Kidder- 
minster as a draper, tailor, & general outfitter. 
By a contract of employment of deft. by pltf., 
after reciting that deft. had requested pltf. to 
employ him as an assistant In his business at an 
annual salary & commission on turnover above a 
certain amount in the tailoring department & that 
pltf. was willing to do so only upon his entering 
into the agreement not to trade in opposition to 
him thereinafter expressed, deft. agreed that he 
would not at any time thereafter “ either on his 
own account or on that of any wife of his or in 
partnership with or as assistant, servant, or agent 
to any other person, persons or co. earry on or be 
in any way directly or indirectly concerned in any 
of the following trades or businesses; that is to 
say, the trade or business of a tailor, dressmaker, 
general draper, milliner, hatter, haberdasher, 
gentlemen’s, ladies’ or children’s outfitter at any 
place within a radius of ten miles of’? Kidder- 
minster. Deft. subsequently set up business as 
a tailor at Worcester, outside the ten miles’ Himit, 
but obtained & executed tailoring orders in 
Kidderminster. The Div. Ct. held that the 
covenant was wider than was reasonably necessary 
for the protection of pltf.’s business, but that it 
was severable by striking out the enumerated 
trades except that of a tailor & limiting its opera- 
tion to the trade or business of a tailor, & granted 
an injunction restricted to the tailoring trade :— 
Held: (1) the covenant being a single covenant 
for the protection of pltf.’s entire busincss & not 
several covenants for the protection of his several 
businesses could not be severed ; (2) even if the 
covenant could be severed by confining it to the 
tailoring business it would still be void as being 
in restraint of competition. 

(3) It is the covenantee, resp. here, who has to 
show that the restriction sought to be imposed 
upon the covenantor goes no further than is 
reasonable for the protection of his business 
(ATKIN & Younger, L.JJ.). 

_ (4) The restraint must be reasonable not only 

ene ee Hs the ee but in the 

sts of both the contractin rties 

& YOUNGER, T.,J37.), : Ne eee 


TRADE AND TRADE UNTONS. 


(5) An employer is not entitled by a covenant 
taken from his employee to protect himself after 
the employment has ceased against his former 
servant’s competition per se, although a pur- 
chaser of goodwill is entitled to protect himself 
against such competition on the part of his vendor 
(ATKIN & Younger, L.JJ.). 

(6) Previously accepted rules as to the doctrine 
of severance require careful application if not 
entire reconsideration (ATKIN & YOUNGER, I..JJ.). 

(7) [think .. . itisstill the law that a contract 
can be severed if the severed parts are independent 
of one another & can be severed without the 
severance affecting the meaning of the part 
remaining (LORD STERNDALE, M.K.). 

(S) Tt must now I think be recognised in all cts. 
that there is every difference in the matter of 
validity between such a covenant as we find here 
embodied in a contract of service & the same 
covenant when found in an agreement for the sale 
of goodwill (ATKIN & Younaer, LJ J). 

(9) An employer may not, after his servant has 
left. his employment, prevent that servant from 
using his own skill & hnowledge in his trade or 
profession, even if acquired when in the employers 
service, That skill & knowledge are only placed 
at. the employer’s disposal during the employ- 
ment (YOUNGER, 1.J.).—ATTWooD v. LAMONT, 
[1920] 3 K. B. 5713; 90 L. J. WK. OB. 1215) 124 
l. T1083 36 TT. J. R. 8953 65 Sol. Jo. 25, 
fect Ne 
afnnotations: 18 to (1) Apld. Clarke, Sharp v. Solomon 

(1920), 37 TU. b. dt. 176) British Conerete Co. vr. Sehelt?, 

[1921] 2 Ch. 563. uts to (2) Apld. Spence vr. Mercantile 

Bank of India (1921), 37 ‘PB. Le. RR. 3890.) As to (5) Apld. 

Bowler v, Lovegrove, (1921) 1 Ch, 642. Consd. English 

Hop Growers rv. Denne, (1928) 2 K, B. i7t. As to (7) 

Apld. Putsinan v. Vaylor, [1927] 1 KR. 637. 

132. — Vendor & purchaser of goodwill.|— 
AtTTWwoon uv. LAMONT, No. 131, ante, 

133. Question of agreement one of fact.|—A. 
having printed a work, sold 800 eopies to B., a 
bookseller, at’ 40s. a copy, binding himself not to 
sell to others, in quires, under J8s,, & in single 
coptes under 508. a copy, until B.'s 3800 were sold, 
ov his consent was obtained. In his letter, which 
constituted the agreement, he said to B., *' T do 
not expect vou to sell under 45s, & 50s8., but do as 
you like.’ When B. had sold a part of the 800 
copies, he went into partnership with C., & trans- 
ferred all his stock at the cost price. Tle also sold 
some copies at f5s. & 46s. A., in contravention 
of his avyreement, sold under the stipulated prices ; 
but, on being threatened with procecdings by B., 
persuaded J)., who had purchased the principal 
part, to consent to give them back, if it would 
satisfy B.D. had an interview with B., & told 
himthis. J). said, that he understood the arrange- 
ment was a settlement of the difference, & that B. 
went away from the interview perfectly satisficd. 
In an action by B. against A. for a breach of the 
agreement :— JTeld: neither the underselling by 
B. nor the transfer of the stock to the partnership, 
were grounds of non-suit; but the arrangement 
with D. was an answer to the action, if the Jury 
thought it made an end of the dispute between the 
parties. — BENNING v. Dove (1883), 5 C. & P. 427 ; 
172 i. RR. 1088, N. P. 


Annotation >—- Mentd. Re Curry, Fer p. Lever (1850), 15 
L.T.O. 8. 476. 
134. Agreements between equal contracting 


parties & between master & servant contrasted.|— 
ENGLISH Hop GROWERS v. DERING, No. 377, post. 
Covenants in restraint of trade -—In lease.|— 
See, generally, LANDLORD & TENANT, Vol. XX XI., 
pp. 159-164, Nos, 2918-2966. 
- —— Whether usual covenant.] --- Sce 


Parr V.- Resrraint or TRADE By AGREEMENT. 


LANDLORD & TENANT, Vol, XXXI., p. 153, Nos. 
2872-2876. 

Sale of land.]-—Sce SALE oF LAND, Vol. 
XJ.., pp. 821-826, Nos, 2722- 2753. 

Contract to be performed abroad— Governed by 
lex loci solutions.|-—See ConFiuicr or Laws, Vol. 
XI, p. 392, No. 663. 

Stamp—Written agreement stipulating amount 
of penalty on breach.|--See Revenuts, Vol. 
XXXILX., pp. 272, 275, Nos. 570, 604. 

Preliminary agreement for sale of business— In- 
sertion of restrictive covenant in final agreement - 
By purchaser without knowledge of vendor.|— 
See SALE OF LAND, Vol. XI, p. 15, No. 29. 





Secr. 2.--VALIDITY OF AGREEMENTS 
SUB-SECT. 1.—- MsseENTIALS, 
A. Reasonableness. 
(a) In General, 

135. Contract must be reasonable.| -Llomrer v. 
ASHFORD, No, 250, post. 

136. - --—.]—A. agreed to serve B. & C., partners, 
for six years ata fixed salary, & not to be employed 
for any other person during that time; at the 
expiration of which he was to be admitted into the 
partnership, but no terms were settled. A. left 
the service of B. & C. during the term, & com- 
menced business in the same trade:  H/eld: both 
parts of the agreement must be taken together, & 
as one part could not, on account of its vagueness, 
be enforeed, the et. would not mterfere to restrain 
A. frome carrying on his business, 

[The agreement} would afford a strong reason 
against the interference of the et. for it would be 
What is commonly termed a hard bargain (SHAD- 
WELL, V.-C.). -KIMBERELEY wv. JENNINGS (1586), 
6 Sim. 30; 59 7. 0. Ch. 1155 58 1. R. 6213) sub 
nom, KIMBERLY ov. Yeo, KIMBERLEY vt. JENNINGS, 
Donnelly, 1. 
alnnotations:  Distd. Cornwall 7.) Hawhink (1872), 41 

L. J. Ch. 435. Refd. Pickering ec. ily (Bp.) (i8t3), 12 

L. J. Ch. 271.0 Dietriehsen co. Cabburn (2846), 2 Ph. 22; 

Lumley ¢. Wagner (P8592), bbe Go M.A G. G04; Daggett 

rm Ryman (1868), 16 We. RR. 302, 

137. —- .| (1) Agreements in restraint of 
trade are against public policy & void, unless the 
restraint they impose is partial only, & reasonable 
in relation to the objects of the contract 3 & also 
unless they are made upon a real & bond fide con- 
sideration. Where the object of an agreement is 
to parcel out the stevedoring business of a parti- 
cular port amongst Che parties to it, & so to prevent 
compctition, at Jeast amongst themselves, & also, 
it may be, to heep up the price to be paid for the 
work: -/leld: such agreement is not invalid if 
earricd into effect by provisions reasonably 
necessary for the purpose, though the effect of 
them might be to create a partial restraint upon 
the power of the parties fo exercise their trade. 

(2) A provision that if a particular merchant 
named in the agreement should refuse to allow the 
stevedoring of any ship to be done by the party 
entitled to it under the agreement, & should 
reguure one of the other parties to do it, such 
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” 135i. Contract must be reasonable .|—~ 
ARKER & Co., LTD. v0 WOoOLLANDS 
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(192), 26 W. A. L. Lt. 172.—AUS. reasonable, lhaving 
135 ii, -—— .] SaBKATCHEEWAN Co. nature of the business, 


OPERATIVE Wikar PRopucens, Lirp. 
ey AUROWSKI (Sank.), (1926])38 D. lL. RR. 
ae Tigi 2W. W. RR. 604.—CAN. 

M.=-—— .J) OAKES & Co. 0, JACK- 
SON (1876), I. L. It. 1 Mad. 134.-- IND. 


135 vi. 





1 ~ —J—HARLEY vr. 
(1876), 2 N. Z. Jur. N.S. 144.- NLZ. 
~- Where the limitations 
of a covenant In restrainé of trade are 


enforeod.— HARRIS ¢«. BLUuErr (1856), 
Hy N, %. L. RR. l7o (Ss. C.).— N.Z. 

.}] —Appet. & resp. entered 
into an agreement in London whereby 
uppet. engaged resp. for performance 


party so required should give an equivalent to the 

party who lost the stevedoriny, is not unreasonable 

either as regards the party entitled or as regards the 
merchant. 

(3) A provision that in the case of ships passing 
out of the hands of merchants named in the con- 
tract into the hands of other merchants, who 
should not choose to employ the party entitled 
under the agrcement, all the parties thereto are 
deprived of the work, cannot be justified. It is 
obviously detrimental to the public, is entirely 
beyond anything the legitimate interests of the 
parties required, & is utterly unprofitable & 
unnecessary, at least for any purpose which can 
be avowed. 

(4) Cts. are not disposed to micasure the ade- 
quacy of the consideration, if a real & bond fide 
consideration exists (per CuUhk.)-——CoOLLINS 9 v. 
Lockr (1879), 1 App. Cas. 671; 48 1, J.P. C. 68 5 
417, T. 292; 28 W.R. 189, PoC, 

Annotations :- —18 to (1) Apld. Davies 7. Davies (1887), 36 
Ch. D. 359. Refd. Maaim Nordenfelt Guns & Ammunition 
Co.r. Nordenfelt, (1993) 1 Ch. 630; Allen ve. Flood, [189%] 
A.C. 1: North Western Salt Co. tv. Eleetrolytic Alkal 
Co. (1992), 107 Le T. 439. Generally, Refd. Swaine v. 
Wilson (1889), 24 Q. B.D. 252: Gozney ce. Bristol, ete., 
Tirade & Provident Soc., [1909] 1} WK. B. 901. Mentd. 
Viney ¢. Bignold (1887), 20 Q. B.D. 172. 

138. — -.j—(1) There is no absolute rule that 
a covenant in restraint of trade is void if it is 
unlimited in regard to space. The question in 
each case Is whether the restraint extends further 
than is necessary for the reasonable protection of 
the covenantee. If if does not do that, the 
performance of the covenant will be enforced, even 
though the restriction be unlimited as to space. 
Pitfs. were champagne merchants doing business 
throughout Iingland & the continent. Deft., who 
was In their employment, agreed that he would 
not for ten years after leaving thei service engage 


in the champagne trade. Deft. subsequently 
commenced business as a retail wine merchant 


in London, selling champagne & other wines :— 
HTfeld: although the agreement extended to the 
whole of England, & was, in fact, unlimited as to 
space, plitfs. were entitled to an injunction to 
restrain a breach of that agreement. 

(2) The policy of the English law in favour of 
trade applies to foreigners trading in’ England 
equally with English subjects.—HROUSILLON  t. 
RovsiLLon (1880), Tt Ch. DPD. 38513 49 TJ. Ch. 
3308: 42L.90. 679; 115. PP. 603 5 28 WLR. 62d. 
wfmnotations :— As fu (1) Apld. Badisehe Anilin und soda 

Fabrik tv. Sehott, Seener, E892) 3 Ch. 847 2° Phorsten 

Nordenfelt v. Maxine Nordenfelt) Gums AQ Atimiunition 

Co., {USH4) ALC. odd. Consd. Goldsoll ce. Goldman, (141d) 

2 Ch. 003. Refd. Mills «. Dunham, (IS9t] b Ch. 476, 

Moenieh rv. Fenestre (i502), 67 L. To 602. Morus ct. 

Savxelby, [1915] 2 Ch. 67. utes do (2) Apld. Fevenieh vr. 

Hubbard (i902), 71 L. J. K. B. 5609.) Refd. Emannel e. 

Syinon, [1908] 1 K. B. 30253) Gavin Gibson v. Gabson, 

f19t3) 38 OR. Be. 8795) Guiard v2 De Clermont A Douner, 

fWVLA} BAK. BB. 1455) Dynamat Action-Gesellschaft re. Fito 

Tinto Cio. (TM1T8) ALC. 292.0 Generally, Refd. Davies t. 

Davies (18587), 386 Ch. DD. go0 >) Haynes «. Doman, {1899} 

2 Ch. 13: North Western Salt Co. t Eleetroly te Alkah 

Co (1912), 107 L.T. 4305 Kastes nr. Russ, Freddy 1 Ch. £08; 

Millers «, Steedmian (1915). 84 b. 0. KR. Be 2007. Mentd. 

Sirdar Gurdyal singh v. Faridkote. [PSdd] A. CG. 670% 

Pemberton vr. Thughes, (i899) 12 Ch. Tals Kaufman vt. 

Gerson, [1904) TR. 2B. oft; Mouls ¢v. Owen, 11a | A 

k. B. 7463 Saxby e«. Fulton, (09) 2K. B. 208, Ne 


in South Africa as a variety artiste 
for a certam period & resp. agreed 
not to appear professioually without 
the written permission of appet. in 
any towns in South Africa within 
: the twelve months after the termination 
it will be of her engagement with appet.i-— 
tel? s the agreement by resp, was not 
unreasonable & was enforeeable at the 
; instance of appet. by interdict.— 
| AFRICAN THEATRES ‘TRUST, Lrp. ot. 
JOHNSON, [1921] CLP. 1. 25.--S. AF. 
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Sect. 2—Validity of agreements: Sub-sect. 1, A. (a).] 


Macartney, Macfarlane v. Macartney, [1921] | Ch, 522, 
Employers’ Liability Assee. Corpn. v. Sedgwick, Collins, 
L127) ALE. 965. 

139. -—.; (1) A patentee & manufacturer of 
guns & ammunition for purposes of war covenanted 
with aco. tv which his patents & business had been 
transferred that he would not for twenty-five 
years engage except on behalf of the co. either 
directly or indirectly in the business of a manu- 
facturer of guns or aimmunition:—dl/eld: the 
covenant though unrestricted as to space was not, 
having regard to the nature of the business & the 
limited number of the customers, namely the 
Governments of this & other countries, wider than 
was necessary for the protection of the co., nor 
injurious to the public interests of this country ; 
it was therefore valid & might be enforced by 
injunction. 

(2) To a certain extent different considerations 
must apply in cases of apprenticeship & cases of 
that sort, on the one hand, & cases of the sale of 
a business or dissolution of partnership on the 
other. A man is bound to apprentice because he 
wishes to learn a trade & to practise it. A man 
may sell because he is getting too old for the 
strain & worry of business, or because he wishes 
for some other reason to retire from business 
altogether. Then there is obviously more freedom 
of contract between buyer A seller than between 
master & servant or between an employer & a 
person seeking cmployment (LORD MACNAGHTEN ). 

(3) I would answer the argument. in the words 
of TINDAL. C.J., in Rannie v. Trrine, No. 3821, 
post, “ If the contract is a reasonable one at the 
time it is entered into we are not bound to look 
out for improbable & extravagant contingencics 
in order to make it void ” (LORD MACNAGHTEN). 

(4) When once it is admitted that whether the 
covenant be general or particular the question of 
its validity is alike determined by the considera- 
tion whether it exceeds what is neeessary for the 
protection of the covenantee, the distinction 
between general & particular restraints ceases 
to be ai distinction in point of Jaw (LoRD 
ELerRSCHELL, C.). 

(0) The general policy of the law is opposed to 
all restraints upon liberty of individual action 
which are injurious to the interests of the state or 
community (LORD WATSON). 

All restraints of trade of themselves, if there is 
nothing more, are contrary to public policy, & 
therefore void. That is the general rule. But 
there are exceptions. ... Jt is a sufficient 
justification & indeed it is the only justification, 
Wf the restriction is reasonable, reasonable, that 
is, In reference to the interests of the parties 
concerned & reasonable in reference to the interests 
of the public (LORD MACNAGHTEN).—NORDENFELT 
v MAXIM NORDENFEL'’T GUNS & AMMUNITION Oo., 
[1804] A.C. 5353 63 1.0. Ch. 908 5 71 1. 'T. 489 ; 
10 T. LR. 6865 11 Ro 1, TE. Las affy. S.C. sub 
rom, MAXIM NORDENFELT GUN» & AMMUNITION 
Co. v. NORDENFELT, [1895] 1 Ch. 6830, CL A. 
Annotations : —.18 to (1) Consd. Millis vo. Steedman (1915), 

ot be K. B. 2057; Kodigucz v. Speyer, [1919] A. CL 

eld. Underwood v. Barker, {1899} 1 Ch. 300; 

Bromley v. Smith (1909), 78 4.3. K. B. 745: Ropewaya 

r. Hoyle (1919), 120 L. 'T. 638; Dewer v. Viteh, {1920} 

2 Ch. 159. .18 fo (2) Consd. Underwood v. Barker, [1899] 

es ao Refd. Moucbel v. Cubitt (1907), 24 R. PL. GC. 

» Mason tv. Provident Clothing & supply Co., {1913] 


A.C. 724: Morris o. Saxclby, [1916)1 A.C. 6883 Attwood 
v Lamont, (1920) 3 K. 1. 571. .f8 to (3) Refd. Palmolive 


Co. (of Knugland) v. Freedman, {1928| Ch. 264. As ? 
(1) Consd. Eastes 1. Ituss, [1914] 1 Ch. 468. AN to (5) 
Consd. Huynes 7. Doman, [1899] 2 Ch. 13; Underwood 


v. Barker, {1899} 1 Ch. 300; Lamson Pneumatic Tu 
Co. v. Phillips (1904), 91 L. 'T. 363. Apld. Tivolt Mave 
chester vt. Colley (1901), 52 W. BR. 632. Consd. Leng v. 
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Andrews, [1909}) 1 Ch. 763; Russell v. Carpenters & 
Joiners’ Amalgamated Soc., [1910] 1 K. B. 506. Apld. 
Morris v. Ryle (1910), 108 L. 'T. 545 ; AG. of Common- 
wealth of Austrulla v. Adelaide S.8. Co., {1913} A. C. 781. 
Consd. Mason v. Provident Clothing & Supply Co., [1913] 
A.C. 724: North Western Salt Co. v. Kleetrolytic Alkali 
Oo., (191 t] A. C. 4613 Morris v. Saxelby, [1916] 1 A. C. 
688; Liepworth Manufacturing Coe. ». Ryott, (1920) 
1Ch. 13) British Concrete Co. +. Sehell¥, (1920) 2 Ch. 563 5 
Pahlnolive Co. (of England) v. Freedman, [1928] Ch. 264. 
Refd. Dubowski v. Goldstein, [1896] 1 Q@. LB. 4783 fre 
Hollis’ Hospital ‘I'rustees & Hague’s Contract, [1899] 
2Ch. 540; Hooper & Ashby v. Willis (1906), 91 L. T. 624; 
Re Beard, Keversionary & General Securities Co. v. Tall, fee 
Beard, Beard v. Hall, (1908]1 Ch. 383 ; Continental Tyre & 
Rubber (Great Britain) Co. v, Heath (1913), 291. lL. 1. 308 ; 
Goldsoll v¢. Goldman, [1914] 2 Ch. 603; ivans v. Heath- 
eote, (L917) 2 K. B. 336; Horwood v. Millar’s Thuber & 
Trading (o., {1917} t K. B. 305: Whitmore vw. King 
(1918), 87 L. J. Ch. 646; Donny v. Denny & Warr, [1919] 
1K. 2B. 5833; Mekihstrim +. Ballymacolligott Co-op. 
Apiieultural & Dairy Soe., (1919) A. C. 5185) Pratt xv. 
British Medical Assven., [1919] 1 KK. B. 244. Generally, 
Refd. Robinson v. Heuer (1898), 67 L. J. Ch. 644; Elliman 
v. Carrington (1901), 84 L.'P.858 3; United Shoe Machinery 
Co. of Canada v. Brunet, (1909] A. C. 3303; Stuart & 
Simpson v. Halstead (1911), 55 Sal. Jo. 598; Naylor, 
Benzon vt. Krainisebe Industrie Gesellschaft (1918), 87 
L.J.K. 2B. 10663 Rawlings v. General Trading Co., (L927 | 


1 K. B. 635; English Hop Growers v. Dering, [1928] 
2K. B. 174. Mentd. Wilson ov. Carnley, (1908) 1 K. B. 
729: Woodbridge vr. Bellamy, [1911] 1 Ch. 326; Pullen 


r. Pullen & Holding (1920), 123 L. 'P. 203. 

140. .- | It is settled that the ect. will not 
enforce a covenant which it considers woreason- 
able (KrKEWICH, J.). Morse v. FOWLER (L899), 
41 Sol. Jo. 89. 


141. -— .| -Dowben & Pook, Lrbp. v. Poor, 
No. 217, post. 
142. .)- By an agreement in writing deft. 


agrecd to appear at plitfs.” theatre at Manchester at 
asalary of £60 perweek. The agreement contained 
the following clause : ‘* Priortothe commencement 
ofthisengagement & during its continuance or within 
six months afterwards, no artist shall perform at 
any place of entertainment within twenty miles of 
Manchester . without the written consent of 
the director. Deft. having been billed to 
appear at a theatre at Salford, in violation of this 
agreoment & after leave to appear there had been 
refused her, pltfs. brought this action, claiming an 
injunction :—fHeld : on the evidence, the restraint, 
was reasonable, & therefore that the injunction 
claimed should be granted. 

There are two questions to consider first, 
whether the restraint was reasonable in reference 
to the interests of the parties concerned 3; & 
secondly, even though reasonable in their interest, 
whether it was injurious to the public. If the 
restraint was not reasonable in the interest, or as 
if is sometimes expressed, for the protection of the 
interests of the parties concerned, it) is against 
public policy & void. There may be cases 
... in which even though the restraint is not 
unreasonable in the interest. of the parties con- 
cerned, if may of itself be of such a character as to 
be injurious to the public, & in such cases, again, the 
restraint is void (WALTON, J.).—livoni, MAN- 
CHESTER, LYtp. v. CoLLEY (1901), 52 W. 1. 682 3 20 
T. L. R. 437; 48 Sol. Jo. 417. 

143. —.|—(1) By a contract for the employ- 
ment of deft. as canvasser by pltfs., a clothing & 
supply co. having branches all over England, 
described in the contract as carrying on business on 
the check & credit system “at London in the 
county of Middlesex, amongst other places,” deft. 
agreed that. he would not within three years after 
the termination of the employment be in the 
employ of any person, firm, or co. carrying on or 
engaged in a business the same as or similar to 
that of pltf. co., or assist any person employed or 
assisting in any such business, ‘ within twenty- 
five miles of London aforesaid where the co. carry 
on business ”’ :—JTeld : assuming, without deciding, 
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that the agreement was not too vague as regards 
the area of restriction to be enforced by injunction, 
the restriction was wider than was reasonably 
necessary for pltfs.’ protection. 

(2) Questions of this kind [validity] have always 
been reserved by the cts. as being for the ct. 
itself... . Evidence cannot be given on the 
question of validity or of reasonableness, although 
evidence can be given as to the nature of the busi- 
ness W of the employment &, I think, also as to any 
practice which is usual among business men us 
regards the terms of the employment, not because 
this can determine the Jegal question of what is 
reasonable, but) because what is usual is to some 
extent a guide in the consideration of the require- 
ments of the particular business. .. . 

The test. is now settled. The law is summed up 
in LORD MACNAGHTEN’S judgment in Nordenfelt v. 
Mawcim Nordenfelt Guns & Ammunilton Co., No. 
139, ante. After pointing out, as LoRD WATSON 
had already done, that the standard of public 
policy must be the standard of the day, & that what 
was laid down as to public policy a long time ago 
may be of little use in settling what the actual 
standard is, he says: ‘Phe true view at the 
present time, I think, is this: ‘The public have an 
interest’. in every person’s carrying on his trade 
freely: so has the individual. Al interference 
with individual liberty of action in trading, & all 
restraints of trade of themselves, if there is nothing 
more, are contrary to public policy, & therefore 
void. That is the general rule. But there are 
exceptions : restraints of trade & interference with 
individual liberty of action may be justified by 
the special circumstances of a particular case. It 
isa sufficient justifieation, &, indeed, it is the only 
justification, if the restriction is reasonable, 
reasonable, that is, in reference to the interests of 
the parties concerned & reasonable in reference to 
the interests of the public, so framed & so guarded 
as fo afford adequate protection to the party in 
whose favour it is Imposed, while at the same time 
it iSin no way injurious tothe publie.” 2.0. Kesps, 
have to show that the restriction they have sought 
to impose goes no further than was reasonable 
for the protection of their business (LORD LIAL- 
DANK, C.). 

(3) The et. may, & in some cases will, enforce a 
part of a covenant in restraint of trade, even 
though taken as a whole the coyenant exceeds what 
isreasonable. But, in my opinion, that ought only 
to be done in cases where the part so enforceable 
is Clearly severable, & even so only in cases where 
the exeess is of trivial importance, or merely 
fechnieal, & not a part of the main purport « 
substance of the clause (LORD Mourron),— 
MASON @ PROVIDENT CLOTHING & Stuppry Co., 
Lrp., (IMs, ALC. 724; 82. J. KK. B. 11533 109 
1. T.d49; 2971. LR. 727: 57 Sol. Jo. 7390, ELL. ; 
reosg. S. ©. sub nom. PROVIDENT CLOTHING & 
SUPPLY Co., Lp. v. MASON, [1913] 1 KK. B. 65, C. A. 


“Innotations :—.1s to (1) Apld. Millers vr. Steedman (1915), 
84. J. K. B. 2057.) Folld. Morris v. Saxelby, [1916] 
1A.C. 688. Apld. Whitmore vt. King (1918), 87 L. J. Ch. 
G17. Distd. Dewes vr. Fiteh, [1920] 2 Ch. 159.) Refd. 
Spencer, Mereantile Bank of India (1921), 37'T. L. R. 390. 
«lato (2) Apld. Master v. Russ, (191) 1 Ch. £68: Attwood 
". Jaunont, (192013 K. B. 471: Hepworth Manufacturing 
Cor, Ryott, 1920} 1 Ch. 1. fs to (3) Consd. Nevanas rv. 
Walher & Foreman, [1914] 1 Ch. 413. Apld, Horwood v. 
Millar’s ‘Mimbers & Trading Co., {1917} 1 K. B. 3806, 
Attwood v, Lamont, [1920] 8 K. B. 571. Consd. British 
Concrete Co. v. Schellf, [L921] 2 Ch. 563: Putsman e¢. 
laylor, (1927) 1 K. B. 637. Refd. Goldsoll ». Goldman, 
[915 | 1 Ch. 292. Generally, Retd. Konski r. Pect (1915), 
Me L,I. 1107; Great. Western & Metropolitan Dairies 
t. Gibbs Werte 347. L. RR. 3443 MeoFlistrimn rv. Bally- 
Macelligo t Co-op. Agricultural & Dairy Soc., [1919] A.C. 
iL: Ropoways tv. Hoyle (1919), 120 1. 'T. 538. Mentd. 

¢Cnny’s Trustee vr. Denny & Warr, [1919] 1 K. B. 583. 
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144, . ---.) —A.-G. OF COMMONWEALTH 9 OF 


AUSTRALIA U. ADELAIDE 8.8. Co., Lrp., No. 6%, 
ante. 

145. .|--~A man validly contracts as he will 
because he is a free man; he validly disposes of 
his property as he will because it is his own. ‘The 
cls., on grounds of policy, declare contracts in 
restraint of trade tu be unenforceable & dispositions 
in perpetuity or which fetter the prerogative to 
be invalid. T never heard of a legal disability 
from which a party or a transaction could be 
reHeved, because it would be good policy to do so. 
When it had been established that the reasonable- 
ness of restrictive covenants upon ae traders 
prosecution of his calling was a factor in their per- 
nissibility, if followed naturally enough that in 
judging what is reasonable the relevant conditions 
of trade must be looked at as at the time when the 
question arises. The principle itself is that one 
party may impose reasonable restrictions upon 
the other. Where reasonableness is not an ele- 
ment in a principle the case is otherwise (Lorp 
SUMNER). —-RODRIGUEZ ov. SPEYER BROTHERS, 
[IVIVJ ALC. 5035 8B8L I. K.B. 1475 J19L. T. 409, 
Ui. L. 


Annotation : 





Refd. Valentine cv. Hyde, [1919] 2 Ch. 129. 

146. —— -.) —RAWLINGS v. GENERAL TRADING 
Co., No, 206, post. 

147. How reasonableness determined—-From sub- 
ject-matter of contract.;— Although public policy 
requires that every man shall be at liberty to work 
for himself. & shall not deprive himself or the state 
of his labour, skill, or talent, it is equally a principle 
of publie policy that a ian shall be enabled to sell 
to the best advantage anything that he has 
acquired by his labour, skill or talent, & when that 
advantage requires him to enter into stipulations 
he may do so, provided such stipulations, however 
restrictive upon himself, are not unreasonable, 
having regard to the subject-matter of the contract. 

Upon the formation of a co. for the purchase & 
working of a certain process of manufacture intro- 
duced into this country from America, the agree- 
ment for the purchase contained a provision that 
the vendors ‘ will not directly or indirectly carry 
on. nor will they, to the best of their power, allow 
to be carried on by others, in any part of Europe, 
any co. or manufactory having for its object the 
manufacture or sale of productions now manu- 
factured in the business or manufactory,’ 
of the venders, “ & will not) communicate to 
any person or persons the means or processes of 
such manufacture, so a> in any way to interfere 
with the eaclusive enjoyment by the purchasing 
co. of the benctits hereby agreed to be purchased " : 
—-Held: the restriction contained in this clause 
was not greater having regard tothe subject-matter 
of the contract, than was necessary for the pro- 
tection of the purchasers, & Was capable of being 
enforced against the vendors. 

This case, as it seems tO me, much more resembles 
the sale of a seeret, which has been held to be 
perfectly good, with a stipulation unlimited as to 
time & place as to communicating the secret or 
dealing with it so as to interfere with the pur- 
chaser (JAMES, V.-C.).  Leatruer CLorTH Co, tv. 
LORSONT (1869), L. R.9 Ing. 315; S9 L,I. Ch. 86 | 
214. TR. 661; 319. Po. dfs; 28 W. RR. 72. 
Annotations :-—Consd. Allsopp r. Wheaterofi (1872), L. R. 

15 Kg. 59. Apld. Hage v. Darley (18738), 17 Le Jd. Ch. 

567. Folld. Rousillon rv. Rousilon (2880), 14 Ch. D. 351. 

Consd. Davies r. Davies (1887), 36 Ch. D. 350; MINS t 

Dunham, [1891] 1 Ch. 576; Nordeufelt vt. Maxim Norden- 

felt Guns & Ammunition Co., [1894] A. CL. 635 > Morris 

v. Saxelby, [1916] 1 A. C. 688; Attwood tv. Lamont, 

11920] 3K. B. 4571. Distd. British Concrete Co. vr. Schelff, 


[1921] 2Ch. 563. Refd. Badische Anilin und Soda Fabnk 
vt. Sebott, Segner, [1892] 3 Ch. 4475 Moenich v. Fenestre 


24 


Sect. 2.-—-Validity of agreements: Sub-sccl, 1, A. (a) 
& (b) i. & ii] 
(1892), 67 L. T. 602: North Western Salt Co. v. Electro- 
lytic Alkali Co. (1912), 107 1, JU. 489: Mekilistrim «. 
Ballyinaceligott Co-op Agricultural & Dairy Soc., [1919] 
A.C. 548; Ropeways ve Hoste (1919), 120 LL. TP. 538 ; 
Smedlcy's, Ltd. ve. Smedley, {1921} 2 Ch. 580, n. 


Factors for consideration.|—See, generally, 
Sub-sects. 2 & 3, post. 


(b) Proof of Reasonableness. 
i. In General, 
148. Onus on covenantor—To prove unreason- 
ableness.}——MILLS v. DUNHAM, No. 641, post. 
149. —-- —_.,-- BapDISCHE ANILIN UND SODA 
FABRIK v. ScHOoTYr, SEGNER & Co., No. 209, post. 








150. - ~.| HAYNES v. DoMAN, No. 158, 
post. 

151. ., “CARIBONUM (Co., LTb. Uv. 
Le Coucn, No. 382, post. 


152. Onus on covenantee—To prove reasonable- 
ness.|—-Sin W.C. Leng & Co., Lirp. v. ANDREWS, 
No. 164, post. 

153. ~- -- -| - Mason” v. PROVIDENT 
CLOTHING & Suppry Co., Lip., No. 148, ande. 

154. - - -|—(1) In determining whether a 
covenant in restraint of trade is enforceable, a 
covenant exacted by the purehaser from the 
vendor ona sale of the goodwill of a business stands 
on a different footing from a covenant exacted by 
an employer against his employee ; & senble in the 
latter case a covenant against competition per se 
will not be enforecd. 

(2) Pitf. co. were the Jeading manufacturers of 
hoisting machinery in the United Wingdom, & 
deft. had been in the co.’s employment as draughts- 
man & otherwise from the time he left school. 
After several years’ service deft. was engaged by 
the co. as enginecr for two vears certain & there- 
after, subject to four months’ notice on cither side, 
upon the terms of an agreement which contained a 
covenant by deft. with the co. that he would not 
during a period of seven years from his ceasing to 
be employed by the eo., either in the United 
Kingdom of Great Britain or Ircland, carry on 
cither as principal, agent, servant, or otherwise, 
afone or jointly or in connection with any other 
person, firm, or eo., or be concerned or assist, 
directly or indirectly, whether for reward or other- 
wise, In the sale or manufacture of pulley blocks, 
hand overhead runways, clectric overhead run- 
ways, or hand overhead travelling cranes: lfeld: 
the covenant was wider than was required for the 
protection of pltf. co., & was not enforceable. 

(3) Ivis not that such restraints must of them- 
selves necessarily operate to the public injury but 
that if is against the policy of the common law 
to enforce them except in cases where there are 
special circumstances to justify them (Lorp 
PARKER OF WADDINGTON). 

(4) The onus of proving such special circum- 
stances must, of course, rest on the party alleging 
them. When once they are proved, if is a question 
of law for the decision of the judge whether they do 
or do not justify the restraint (LORD PARKER OF 
WADDINGTON). 

(9) The et. no longer considers the adequacy of 
the consideration in any particular case (lloRD 
PARKER OF WADDINGTON).— JERBERT MOorRI, 
Lrp. vv. SAXELBY. [[916] L A.C. G88 5 85 1. J. Ch. 
2103; Jl4 TL. TT. 618s 32 TL I. R. 2973 60 Sol. 
Jo. 305, H. Les affg., [1915] 2 Ch. 57, C. A. 
sinnotutions: .fs to (1) Consd. Great Western & Metro- 

oan Dairies vr. Gibbs (1918), 34 T. I. RR. 344. Apld. 

fopewavs «. Tlovie (1910), && L. J. Ch. 446. Consd. 

Attwood t. Lamont, (1920) 3 K. B. 571: British Rein- 

forced Concrete kagincering Co. v, Schelff, (1921] 2 Ch. 563. 

-1s to (2) Apld. Attwood v, Lamont, [1920] 3 K. B. 571; 
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Hepworth Manufacturing Co. Wernham Ryott, [1920 
ICh. 1. Consd. Palmolive Co. (of Hngland) ». Freedman, 
[1028] Ch. 264. Refd. Forster 7. Sugrett (1918), 36 
Won. R. 873 Whitmore o. King (1918), 87 Ll. J. Ch. 646. 
Asto(3) Consd. Horwood v. Millar’s, Timber & Trading Co., 
[1917) 1K. 2B. 8052) vans v. Weathevate, [1918] 1 kK. B. 
418. Apld. Bowler v. Lovegrove, [1921] 1 Ch. 612. Refd. 
Smedley ve. Smedley (1918), 1921] 2 Ch. 580, n. Generally, 
Consd. Millers ». Stecdiman (1915), 84 L. J. K. B. 2057; 
Me Elistrim ev. Ballymacetiigott Co-op. Agricultural & Dairy 
Soe,, (1919) A. CL. 518s Dewer ev. Fiteh, (1920) 2 Ch. 1593 
Spence v. Mercantile Bank of India (1921), 37 T. L. 1.390. 
Holds Rawlings v. General Trading Co., [1921] 1 K. B. 
uede 
155, — -- 
131, ante. 


-} -Arrwoopd v. LAMONT, No. 


ii, Hvidence. 
156. Of what matters evidence admissible — 
General rule.|— DowbrEn & Pook, Iitp. v. PooK, 
No. 247, post, 


157. ——— Nature of trade.|--MumMrorD  v. 
GETHING, No. 448. post. 
158. -- - -j}—(1) An agreement made in 


1894 between pltf., a hardware manufacturer at 
Dudley, & deft., a young man of twenty-four, on 
deft., entering pltf.’s service, contained a restrictive 
Clause that deft. would not, during his service or 
after the determination thereof, divulge to any 
person the secrets of pltf. or the mode of conducting 
his business, or any part thereof, or any informa- 
tion with regard to the same, or after the deter- 
mination of such service work for or serve any ot her 
person or firm carrying on the same kind of busi- 
ness, orany part thereof, within a radius of twentv- 
five miles from pltf.’s words at Dudley, without his 
consent. In 1897 deft. left: pltf.’s serviee, & in 
1809, without his consent, entered the service of a 
firm carrying on a business similar to that of pltf. 
about three miles from his works. Tn an action by 
pitf. against deft. to restrain him from continuing 
in the service of the fimn, & from any further 
breach of the agreement :—Held:  pltf. was 
entitled to an injunction, since the restrictive 
clause was not void cither as being unreasonable 
for pltf.’s protection, or as being unlimited in point 
of time & so binding deft. during his whole Ife. 

(2) EKvidence from persons in the trade 1s aduiis- 
sible to inform the et. of its nature, & of what. is 
customary init, & of anything requiring attention 
in the mode of conducting it, & of any particular 
dangers requiring precautions, & what precautions 
are required in order to protect a person carrying 
on the business from injury by a person Jeaving 
lis service, But the reasonableness of a contract 
depends on its true construction & legal effect. & 
is consequently a question for the ct., & on such a 
question the opinion of witnesses is out of place 
(lANDLEY, M.R.). 

(3) Where a man of sufficient age & business 
capacity knowingly enters into a contract of service 
which is only in partial restraint of trade, T think 
the onus lies on him to prove that it goes beyond 
what is reasonably necessary (ROMER, 1i.J.). 

(1) A covenant in restraint of trade will not be 
held to be wholly void merely because its language 
is wide enough to cover possible cases which would 
be unreasonable, but which were not within the 
contemplation of the parties. Where the restric- 
tion is so worded as to be divisible, the restraint 
will be held to be good so far as it is free from 
objection, & bad only as to those parts which are 
objectionable-—HAYNES v. Doman, [1899] 2 Ch. 
133 681. 5. Ch. 419; 801. T. 560; 15 7. 1. 1. 
$543; 48 Sol. Jo. 5538, C. A. 


Annotations :—.1s to (1) Distd, Mason v. Provident Clothing 
& Supply Co., [F918] A.C. 724. Consd. Melclistrim E 
Ballymaceligott Co-op. Agricultural & Dairy Soc., 1919] 
A.C. 54K. Refd. Hepworth Manufacturing Co. v. Ryott, 
11920) 1 Ch. 1.) 48 to (2) Consd. North Western Salt Co. 
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a leetrolytic Alhull Co. (1912), 107 L. T. 439. Retd. 
Hood & Moore’s Stores e. Jones (1899), 81 LL. T. Jou: 
Lamson Pneumatic Tube Co), ». Phillips (1904), 91 L. 'T. 
363. As to (3) Consd. North Western Salt Co. v. Klectro- 
lytic Alkali Co. (1912), 107 LL. T. 4395) HKastes t. Russ, 
1914] 1 Ch. 468 ; Attwood ov. Lamont, [1920] 3 K. 3B. 5713 
Dewes v. Fitch, (1920) 2 Ch. 159. Aas to (4) Expld. Morris 
wo. Ryle (1910), 103 L. TT. 5415. Consd. Millers v. Steedman 
(1915), 84 L. J. K. 2B. 2057.) Generally, Refd. Morris v. 
Saxelby, [1915] 2 Ch. 57: Forster v. Suggett (1918), 35 
y. L. RK. 873 Spence v. Mercantile Bank of India (1921), 
37 T. Le. KK. 390, 


159. —- .| -MASON v. PROVIDENT CLOTH- 
ING & SUPPLY Co., Lirp., No. 143, azle. 

160. - - Usual course of business.| 
SCHE ANILIN UND Sopa’ FABRIK v. 
SEGNER & Co., No. 269, post. 








BADI- 
SCHOTT, 


161. — Custom of employment.| —Sir W. ©. 
Lena & Co., Lrp. ». ANDREWS, No. 164, post. 

162. ---- Extent of area.|-——- MUMFoRD v. 
GieTHING, No. 448, post, 

163. - -| LIAYNES v. DoMAN, No. 158, 
ante. 

164. — -| (1) Deft., while under age, 





entered the service of pltfs., proprietors of a news- 
paper ina provincial town where a rival newspaper 
was established, as junior reporter under a written 
agreement which provided that he would not, after 
leaving pltfs.’ service, “ either on his own account 
or In partnership with any other person, be 
connected, as proprietor, employee, or otherwise. 
with any other newspaper business carried on ”’ 
in the town or within a radius of twenty miles. 
There was evidence that such a clause was most 
unusual, alinost unique, in agreements of this class. 
Deft. having entered the service of the rival 
newspaper: /Teld: the restriction was wider 
than was reasonably necessary for the protection 
of pltfs2 interest & therefore could not be enforced : 
even had it: been enforceable against an adult, it 
would not have been valid as against deft., who 
was an infant when he executed the agreement. 

(2) Tis for the et. to consider whether, on the 
ground of public policy, such a covenant is or is 
not reasonable, whether it is or is not valid; & 
its validity depends upon whether it is more than 
is reasonably required for the protection of the 
covenantee (COZENS-LTARDY, M.R.). 

(3) It ais also open to both parties to put before 

the et. evidence of what is customary ino such 
employment, because if a thing is customary it is 
In favour of its being considered on the one hand 
as reasonably necessary (FLETCHER MOULTON, 
J..J.). 
— (4) The fact that the restriction is not limited 
In point of time has had a very great effect upon my 
mind, TF do not think that any of the previous 
decisions of the et. throw any doubt onthe principle 
that the limitation with regard to time isa factor, & 
may be a most important factor, in deciding the 
question before the et. whether the restriction 
IS reasonably necessary or pot (FLETCHER MOULTON, 
L.J.). 

(5) The question of reasonableness & public 
policy is a question of law for the judge ; the evi- 
dence of pltfs. that they required the restriction 
for their protection was no evidence at all on the 
pomnt ; so much so, indeed, that the question could 
not properly be put to them, because it is the very 
question that the judge had to determine: the 
aduiissible evidence is evidence of facts from which 
the Judge could draw the conclusion whether the 
clause is reasonably hecessary or not; evidence 
that pltfs. or any other persons think it reasonably 
hecessary is not admissible (FARWELL, L.J.). 

(8) It is for pltfs. to prove the sufficiency of 
heir reasons, & that there were in fact weighty 
reasons ; it is not enough for them to say that they 
think it reasonable & for the judge to say that it 
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seems not unreasonable without any facts being 
proved to show the reasonable necessity for the 
clause (FARWELL, L.J.). 

(7) 1 desire to read a passage from the speech of 
Lorp MACNAGHTEN in Nordenfelt v. Maxim 
Nordenfelé Guns & Ammunition Co., No. 139, 
ante, where he says: ‘ Restraints of trade & 
interference with individual liberty of action may 
be justified by the special circumstances of a 
particular case. It is a sufficient justification & 
indeed it is the only justification, if the restriction 
is reasonable, reasonable, that is, in reference to 
the interests of the parties concerned & reason- 
able in reference to the interests of the public, so 
framed & so guarded as to afford adequate pro- 
tection to the party in whose favour it is imposed, 
while at the same time it is in no way injurious 
to the public.” The argument) which has been 
addressed to us on behalf of resps. does not bring 
the case within that doctrine. That doctrine does 
not mean that an employer can) prevent his 
employee from using the shill & knowledge in his 
trade or profession which he has learnt in the course 
of his employment by means of directions or 
instructions from the employer. That information 
& that additional shill he is entitled to use for the 
benefit of himself & the benefit of the public who 
gain the advantage of his having had such admir- 
able instruction (FARWELL, I.J.).—Str W. C. 
LENG & Co., Trp. v. ANDRoUWws, [L909] L Ch. 763 ; 
Th Joh. Ss 100 Tae. & 2 da de eC AS 
Annotations :- .ts to (1) Consd. astes rv. Russ, 119949) 9 Ch. 

46%; Muallers pe. Steediman (1910), d4 L. J. KR. Be 2057. 

asto (3) Apprvd. Mason ro Provident Clothing & Supply 

Co, [I9IB) A. CO. 72h. Refd. Toussell eo. Carpenters & 

Joiners Amalgamated soc., (IY)O] 1 KB. 506. t8 fo (7) 

Apprvd. Mason ¢. Provident Clothing & Supply Co., {1913 ] 

A.C. 724, Consd. Eastes vr. Rass, [1914] 1 Ch. 68. Expld. 

Millen ¢e. Stecdman (1910), 64. J. KR. W. 2007. Apprvd. 

Morris tv. Saxcelby, (L916) 1 A.C. 68s. Consd. Ropewasn 

r. Hovlu (1919), 120 E.R. 538. Apld. Hepworth Manu- 

facturing Co. ». Ryott, [2920] 1 Ch. 1.) Refd. Bowler r. 

Lovegrove, {1921] 1 Ch. 642. Generally, Reid. Attwood 

v. Lamont, ~LOZ0) 6 kK. OB. STE. 


165. - ~ ay MASON ot. PROVIDENT 
CLOTHING & SUPPLY Co., Lirp., No. 1 £38, arfe. 

166. --- — Reasonableness.| ~-llAYNis v. DOMAN, 
No. 158, ante. 

167. -— - ~ Stk WLC. Lena & Co... Lip. 
vt, ANDREWS, No. 164, ante. 

168. ~ — Mason ov. PROVIDENT 


CLOTHING & SUPPLY Co., Lp. No. 143, ante. 

169. -- Dangers requiring precaution., -- 
TPayNes v. Dowan, No. 15S, arte. 

170. -— — Precautions necessary tor protection.| 
— THAYNES tv. Doman, No. 158, ante. 

171. -- - Unusualness of covenant.| —PhaAnks, 
LPNs. CURLEN. NO 172, post, 

172. Of what matters judicial notice taken - 
Nature of trade. -I3v agreement between pltf. & 
deft., pltf., a milkman, agreed to heep deft. in 
his service, & deft. agreed to enter such service, 
for one month certain from the date of the agree- 
ment, & until the expiration a month’s notice, to 
be given by either party to the other of then, of 
his or their intention of determining the said con- 
tract at the end of such month: im consideration 
whereof, deft. agreed that he would not. within the 
space of twenty-four months after quitting or 
being discharged from the same, carry on the 
business of a milkman within five mules from 
Northampton Square; & for further security, deft. 
agreed, that if within (twenty-four calendar months 
after the determination of the service he should 
within such distance. ete., earry on the business of a 
milkman, he should be liable to certain penalties. 
The declaration, after stating mutual promuses, 
averred, that deft. entered the service as agreed 
on, & remained until, ete., When he quitted & was 
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Sect. 2.— Validity of agreements: Swh-sect. 1, A. (b) 
a, & B. (a) & (6) t. & 7] 

discharged from the same. It then stated general 

performance by pltf. of his part of the agreement, 

& assigned for breach, that within twenty-four 

months after deft.’s quitting & being discharged 

from the said service, he did carry on the business of 

a milkman within five miles from Northampton 

Square :—#Held: (1) the agreement it disclosed 

was not legal; (2) under this agreement there 

might be other modes of determining the service 
than by a month’s notice from either party ; 

(3) at allevents, it sufficiently appeared on the face 

of the declaration that the service of deft. was 

determined, according to the terms of the agree- 
ment; (4) if deft. had been improperly discharged 
by pltf. such wrongful discharge was no answer to 

the action, but’ would be merely the subject of a 

cross-action. 

(5) Can we judicially take notice of the nature 
of the occupation of the parties, or of the extent 
of the population in the area to which the restric- 
tion extends (MAULE, .J.). 

(6) When vou are doubting as to the reason- 
ableness of a restriction upon trade, the time during 
which it is to be enforced is to be taken into con- 
sideration. It appears to me, that it may be for 
the just interest of the party imposing the restraint, 
to have a certain time after the discharge of his 
servant, during which he may go round among his 
customers, & give them warning that that servant 
is no longer employed in his behalf (Trxpar, 
C.J.).—PRocroR 1. SARGENT (LSL0), 2 Man. & 
G. 20; Drinkwater, 56; 2 Scott, N. R. 2895 10 
be JCP eG is 133 1c. 4.647, 

Annotations: —As to (1) Refd. Mallanv. Mav (1843), TIM. & 
W. 653; Sainter rv. Ferguson (1819), 7 (CL. BB. 716. 48 
to (4) Dbtd, General Billposting Co. v. Atkinson, [1908] 
1 Ch. 537. As to (6) Apld. Fastes vr. Russ, [1914] 1 Ch. 
468. Refd. Maxim Nordenfelt Guns & Ammunition Co, r. 
Nordenfelt, (1893] 1 Ch. 630. Generally, Refd. Dowden 
& Pooh v. Pook, [1904] 1 K. B. 45. 

173. Populousness of district.|—Procror 
v. SARGENT, No, 172, ante. 








B. Consideration. 
(a) In General. 


174. General rule—Consideration necessary.| — 
BROAD v, JOLLYFE, No. 366, post, 

175. - --—~.)/—PRAGNELL 1. GOFK 
Sty. 111; 82 i. Rh. 570. 

176. -— — -}~ (1) Bond that one shall not. 
use his trade in a certain place is void ; (2) so is a 
promise or covenant without good consideration.— 
CLERK v. ‘TAYLORS OF EXETER (GOVERNOR & CO,) 
(1685), 3 Lev. 241; 883 EK. R. 670. Ix. Ch. 
Annotations :-—As to (1) Overd. Green v. Price (1816), 9 Jur. 


(1648), 





857. Refd. Mitchell v. Reynold (1716), Fortes. Kep. 296. 

177. - «| Mircuent v. Reynoups, No. 
59, avilte. 

178. - - = ,—-COLMER v. CLARK, No. 277, 
post. 

179. - -—--— .J|-—-GUNMAKERS, ETC. (MASTER, 


ETC.) v. FELL, No. 338, post. 

180. —-— .| -DAVIS v. Mason, No. 661, post. 

181. ~ ---- ——.|—-Covenants in general restraint 
of trade are void. Particular restraints are good, 
if not unreasonable, & made with consideration : 
but where the restraint is larger than is necessary 
for the protection of the party for whose security it 
is made, it is void, 











PART V. SECT. 7 at 1.— 
» (a). 
174 i. General rule — Consideration 
necessary.J—-DAWKS or. WILKINSON 
(1860), 19 UU. C. RR. 604, —-CAN, 


174 ii. COPELAND- 


174 iii. -—- — 





nen 


CWATIERSON Co. t. Hrekok (1207), 5 
W.L.1t. 353; 16 Man. L. Lt. §10.—CAN, 


)—In the case of 
covenants In restruint of trade, the deed 
of covenant must bhow a goad con- 
sideration, --AUCHTERLONIE = v. 


TRADE AND 'RADE UNIONS. 


An agreement that deft., a moderately skilled 
dentist would abstain from practising over a dis- 
trict 200 miles in diameter, in consideration of 
receiving instructions & a salary from pltf., deter- 
minable at three months’ notice :—Held:  un- 
reasonable & void. 

Whatever restraint is larger than the necessary 
protection of the party, can be of no benefit to 
either, it can only be oppressive 3 & if oppressive it 
is in the eye of the law unreasonable. Whatever 
is injurious to the interests of the public is void on 
the grounds of public policy (TinpAL, C.b.).-- 
TTIORNER t. GRAVES (1831), 7 Bing. 735; 5 Moo. & 
P. 768; 91.5.0.8.C.P.1925 131 BK. R. 284. 
Annotations ;-—N.F, Archer v. Marsh (1887), 6 Ad. & El. 959, 


Distd. Proctor v. Sargent (1810), 2 Man, & G. 20, Consd. 
Mallan vr. May ((8t3), 11 M. & W. 6533; Rogers tv. 
Maddockhs, [t892}) 8 Ch. 816; Nordenfelt v. Maxim 


Nordenfelt Guns & Aimniunition Co., [1894] A. C. 535; 
Underwood @ Barker, [E899] 1 Ch. 300: Tivoll, Man- 
chester e. Colley (1904), 52 W. R. 632.) Refd. Hitcheock 
v. Coher (1837), 6 Ad. & Eb 438; Whittaker ». Howe 
(1811), 3 Reav. 883: Price vo. Green (1847), 16 L. J. lex. 
108; Tallis cv. Tallis (1853), 1 If. & 2B. 3915 Collinkg v. 
Locke (1879) 4 App. Cas. 671: Davies 7. Davies (1SR7), 
36 Ch. 1) 8593) Haynes ve. Doman, (1899) 2 Ch. 135 
Townsend v. Jarman, [T900] 2 Ch. 698 5 Dowden & Pook 
@ Pook, (190t] 1K. BL. 453 Leetham ¢, dohnstone-W hite, 
{1907]) 1 Ch. 322: Russell e. Carpenters & Joiners Amal- 
ramated Soe... {19107 1 KK. BB. 5063) North-Western Salt 
Co. ve Eleetrolytie Alkali Co. (1912), 107 L. PR. 439 ; A.-G, 
of Australia ve. Adelaide S.8. Co., JIYL3], A.C. 781. Bastes 
rm Russ, (1OTt] 1 Ch. 468 > Millers c. Steedmuan (1915), 
Riot. J, KK. B. 2097: Horwood xv. Millar's Timber & 
Trading Cfo., (1916) 2 K. B. 44;  Navtlor, Benzon ”, 
Kramnische Industrie Gesellschaft, [1988] 1 K. Be. 3313 
Whitmore v. King (1918), 87 TL. 4. Ch. 6475; Rodriguez 
re Spever, [1919] A. C. 595) Ropeways ». Hoyle (1919), 
35 T. LL. hh. 285: British Concrete Co. 7 Sehohlf, 11926] 
20h. 463; IEnelish Lop Crowers v. Dering, [1928] 2K. B. 


J74. Mentd. Boys v. Ancell (1839), 5 Bing N.C. 390. 

182. — —~ — ., Young v. Timmins, No, 186, 
post. 

183. -- -) AU contraets in restraint of 


trade, whereby a party is restricted gencrally, & 
without reference to place, from exercising his 
trade for a specified time, are void by the vencral 
policy of the law. 

A.,a coal merchant, on taking B. into his service 
as a clerk & traveller, entered into a bond, wherein 
B. bound himself not to follow or be employed 
directly or indirectly in the trade of a coal merchant 
for nine months after he shall have been discharged 
from his service. An action being brought thereon 
by A, & a verdict recovered, the judgment was 
arrested, on the ground that such a contract was 
void as being in restraint of trade, unreasonable 
& unnecessary to the protection of pltf. 

Wherever a party enters into # contract for 
which he receives a good consideration, & the 
contract does not bind him to go farther than 
to do justice to another, a limited restraint of 
trade may be supported. If there be nothing 
in the contract to repeal the idea that, no con- 
sideration existed, every restraint of the hind would 
be void as being nudum pactum, in the same way 
as, if a party were to enter into the service of 
another without any consideration, it would be 
void. So, if the stipulations were that he would 
never trade at all, it would be bad. ‘Then, if he 
receive a consideration, the object, of which is to 
compensate him for the injury he may do to 
another if he were to enter the trade without 
restriction, & to secure that other from any dis- 
advantage resulting therefrom, the restraint would 
he good, provided it} be limited by the proper 
(1868), 4 Mad. 77.- IND. 

174 iv. - wp-- Hakinintt 
MANEKLAL 1 SHARAMALL [ARIE (L897), 
T. 1. R. 22 Bom, &861.-—-IND. sh cae 

: fed consideration.) — MILL’ 
v. HOMieON, 20 C. di 1, 11. -CAN. 
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object of the contract (LORD ABINGER, C.B.).— 

WARD v. BYRNE (1839), 5 M. & W.548; OL. J. Ex. 

14; 3J.P.724; 3 Jur. 1175; 151 B. R. 282. 

Annotations :~-Distd. Proctor v. Sargent (1840), 2 Man. & G. 
‘ Consd. Rannic v. Irvine (1844), 7 Man. & G. 969; 
Nordenfelt vt. Maxim Nordenfelt Guns & Ammunition Co., 
[1893) A. C. 535. Distd. Underwood v. Barker, [1899] 
] Ch. 300. Refd. Hinder. Gray (1840), 1 Man. & G. 
195; Nicholls v. Stretton (1847), 10 Q. B. 346; Salnter v. 
Ferguson (1849), 7 C. B. 716; Allsopp v. Wheateroft 
(1872), L. R. 15 Kg. 59; Nousillon v. Rousillon (1880), 
14 Ch. D. 351; Hill v, Hill (18386), 55 L. T. 769; Davies 
0, Davies (1887), 36 Ch. D. 359; Badische Anilin und Soda 
Fabrik v. Schott, Segner, (1892) 3 Ch. 447; Lamson 
Pnewnatic Tube Co. v. Phillips (1904), 91 L. T. 363; 
Mason v. Provident Clothing & Supply Co., (1918, A.C. 
724; Nevanas v. Walkor & Foreman, (19)4] 1 Ch. 413; 
Morris v. Saxelby, (1915] 2 Ch. 57. 


184. Restraint by deed—cConsideration not ex- 
pressed.|-—Homin v. ASHFORD, No. 250, post. 

85. - .| ~-MALLAN v. May, No. 258, 
post, 

186. Validity of promissory note founded on 
agreement--Agreement void for want of considera- 
tion.} —By an agreement, reciting that A. & C, 
had for some time past employed, & then did 
employ I. in executing the orders which they 
from time to time reecived ; & also reciting that 
A. & (. had requested E. to enter into an agree- 
ment to work in his trade or business, to execute 
the orders of A. & C. in manufacturing & making 
goods in the way of his trade for the said A. & C. 
alone, to which he had consented, in consideration 
of his past employment, & also, of the under- 
taking of A. & (. to continue to employ him as 
theretofore. A. & C. agreed with I., that they 
would, during the joint lives of themselves A E., 
eontinue to employ him in executing their order as 
theretofore, & upon the like or other usual terms, 
subject nevertheless, to the provisoes & agreements 
thereinafter mentioned 3 & KH. agreed with A. & C. 
that he would, during the joint lives of A. & 
work for & execute their orders for them as he 
had been accustomed in his trade or business in 
a good & workmanhke manner, & af general & 
proper prices & terms ; & that he would not at any 
time work for, or execute or cause to be executed, 
the orders for any person or persons whomsoever, 
in his trade or business, without the consent in 
writing of A. & C., which consent should be 
necessary on every distinct occasion, & should 
contain the address of the person or persons for 
Whom he might thereby be permitted to be 
employed, & also the specific work which he was 
thereby permitted to perform ; but it was provided 
& agreed, that in case A. & C. should at any time 
be desirous to put an end to that agreement, & 
Should give, or cause to be given, at least three 
months’ notice in writing to E., the agreement 
should be considered as at an end & determined, 
provided also that in case A. & C. should at any 
fime have oceasion or be under the necessity. 
by reason of the urgency or extent of orders, or 
Should otherwise think fit, they should be at 
hberty to employ any other person or persons to 
‘xecute orders for them in the trade or business 
of N.os & that, without thereby releasing KE. from 
his agreement therein contained of exclusively 
Working for A. & C@.: & it was provided that 
bothing therein contained should) be taken to 
restrain or prevent K. from executing the orders 
of any person or persons residing in the city of 
London, or within six miles thereof: Held: 
(1) this agreement, being a partial restraint of 
trade, & not having an adequate consideration to 
“upport it, was void ; (2) a promissory note given 
y E. to A. & CG. in consideration of breaches of 
he agreement, in working for other persons, was 
uso void, & could not be set off by A. & C. in an 





of I. for work done.—Youna v. TIMMINS (1831), 

1Cr. & J. 3313 1 Tyr. 226; 9L. J. 0. S. Ex, 68 ; 

148 HH. RR. 1446. 

Annotations :—.18 to (1) Dbtd. Maxim Nordenfelt Guns & 
Ammunition Co, v. Nordenfelt, [1803] 1 Ch. 630. Reid. 
Keppell v. Bailey (1834), 2 My. & K. 517; Hitchcock v. 
Coker (1836), 2 Har. & W. 464; Hare v. Waring (1837), 
3M. & W. 3623; Rv v. Welsh, ete. 1853), 1 C. 1. Re. 319, 
Gravely v. Barnard (1874), L. R. 18 Hq. 518, 


(b) What Constilules Good Consideration. 
i. Tn General. 


187. Must be reasonable.|—-MITCHEL v. REY- 
NOLDs, No. 59, ante. 
188. CHEFSMAN vv. Rampy (1728), 


¥ortes. Rep. 297; 92 EK. BR. 860. 
189. Must be sufficient in law to support a con- 
tract.|--By a written agreement, pitf. & deft. 
agreed to become partners in the business of stage 
coach proprictors, for the purpose of running a 
coach daily, at certain hours, between London & 
Croydon. The agreement contained the following 
article, 12th, that in the event of dissolution of 
partnership, & so long as pltf. should continue to 
carry on the trade of acoach proprictor at Croydon, 
deft. should not, either on his own account or that 
of any other person or persons, or jointly with 
any other, run or use for hire any stage coach, 
omnibus, or other carriage, or otherwise ply for 
hire on any part of the road over which the coach 
was appointed to run, at any time within one hour 
before or after certain specified hours of the day :— 
Held: the agreement of pltf. to enter into the 
partnership was of itself a sufficient consideration 
for the partial restraint of trade imposed on deft. 
by the {2th article. 
The agreement is good if there be a sufficient 
consideration in law to support a contract; & 
(he entering into a partnership, from which the 
party desires a benefit, is of itself a sufficient 
consideration to support any promise of this 
nature, . 2. The partnership must last at least 
a month; & it 1s clear... that the ct. cannot 
inquire into the extent or adequacy of the con- 
sideration (PARK, B.).—LEiaquTron tv. WALES 
(1838), 3 M. & W. 545; 71. J. Ex. 145; 100 E.R. 
1262. 
Annotations -—Refd. Athyns e. Kinnier (1850), 4 Exch. 


776; Maxim Nordenfelt Guns & Ammunition Co. t. 
Nordenfelt, [1593} 1 Ch. 630. 


190. Must be legal consideration of value.,— 
HircHcock v. COKER, No. 326, post. 


191. -0 —. —Pandis v. TALLIS, No. 240, post. | 
192. -GRAVELY +. BARNARD, No. 226, 
post, 


193. Must be real & bona fide.) COLLINS t. 


LockR, No. 137, ante. 


ii. Adequacy. 
194. Court will not inquire into adequacy. -~ 
ARCHER t. MARSH, No. O17, post. 


195. - .) Wirercock ve. COKER, No. 326, 
post. ; 

196. - ., LEIGHTON? W ALES, No. 180, ante. 

197. - . -(1) Pitfs. agreed in writing with 


].., that he should serve them for seven years as a 
crown glass maker; that he should not during 
that term work for any other person without their 
licence 3 that they might deduct from his wares 
any fine he might incur for breach of their rules : 
{hat during any depression of trade he should be 
paid a moiety of his wages ; that if he should be 
sick or lame, pltfs. should be at liberty to employ 
any other person in his stead, without paying him 
any wages; that pltfs. should pay him, so long as 
he should be employed & work as a crown glass 
tnaker, certain wages by the piece, & 45 a year. 


‘ction against them, at the suit of the assignees « in licu of house rent & firing ; & that pltf.. should 
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Sect. 2.— Validity of agreements: Sub-sect. 1, B. (b) 

ae & aii, (ec), &C.| 

have the option of dismissing him from their 

service on giving him a month’s notice or a month’s 

wages :—Hfeld: this agreement bound pltfs. to 
employ L. during the seven years, subject to the 
above power of dismissal; there was, therefore, 

a good consideration for J..’s contract to serve for 

the seven years, & the agreement was not in unlaw- 

ful restraint of (rade. 

(2) The adequacy of the consideration the ct. 
will not inquire into (ALDERSON, B.).——PILKINGTON 
v. Scorr (1816), 15 M. & W.657 3; 15 LL. J. Ex. 329; 
71.7. 0.8, 340; 153 E.R. 1014, 

Annotations :—As to (1) Apld. Hartley v. Cummings (1847), 
OC. BRB. 297.) Consd. Emimens vo. Elderton (1853), 4 H. L. 
Cas. 624. Apld. Rt. Welch (1853), 2 1. & B. 357; 
Boston Deep Sea Fishing & Ice Co. v. Ansell (1888), 59 
Lh. T. 345. (See 59 1. Te at p. 350): Robinson 7. Heuer, 
[1898] 2 Ch. 451. Consd. Devonald v. Rosser, [1906] 2 
K. B. 728. Refd. Re Bailey, Re Collier (1854), 3 EK. & B. 
607; Whittle cv. Frankland (1562), 2 2B. & 8.493 Worth- 
ington v. Sudlow (1562), 31 TL. J. Q. Be. 8h: Kyre & 
Spottiswoode v, 2. (1886), 3 T. LL. 1.5 5 Mawvim Nordenfelt 
Gams & Ammunition Co. o. Nordenfelt, [1893] L Ch. 630, 
Gencraly, Mentd. G. N. Ry. ev. Harrison (1852), 12 C. B. 
5763 Lumley v. Gye (1853), 2 EL & B. 2d. 


198, — .J--SaAINTER v. Fisrcuson, No. 660, 
post, 

199, —-..)—GRAVELY v. BARNARD, No. 226, 
post. 

200. —--—.| - HerrRerr Morris, Lrp. v. 
SAXELRBY, No. 154, ale. 

201. —- - If legal consideration of value.]- 
TALIS v. TALLIS, No. 240, post. 

202. ~—— If consideration real & bona fide.} - 


AUSTEN tv. Boys, No. 822, post. 


2038. —— -—.!— Couns ve. Locke, No. 137, 
ante. 
204. --—.)) DAviEs v. Davies, No. 406, post. 


205, — -.]/—ITowarpr. DANNER, No. 219, post. 
.| —See, generally, Contract, Vol. XII, 
pp. 201, 205, Nos. 1610-1652. 





ili, Particular Inslances. 

206. Contract of apprenticeship.) — A bond to C. 
conditioned, in consideration of her teaching L. 
a trade, [of linen-draper] that B. after leaving her 
shall not, either by herself or any other person for 
her use, carry on the trade or instruct any person 
to carry if on within half a mile of B.’s now 
dwelling house, or of any other house she, her 
exors. or administrators shall remove to, is good 
where the breach is assigned for instructing B.’s 
husband in that trade within half a mile of A.’s 
then house. 

The agreement is a very reasonable one 3 for it 
is to give her the benefit) of the trade, whenever 
she will pay what should have been given with her 
as an apprentice (per CUR.).—CTTESMAN ¥. NAINBY 
(1727), 2 Stra. 7803 2 Ld. Rayin. 14563; 93 HK. A. 
819; affd., | Bro. Parl. Cas. 284, I. L. 
«{nnotations :— Apld. Clerke cv. Comer (1733), Lee femp. 

Hard. 53. Consd. Young v. Timmins (1831), 1 Cr & J. 

331. Apld, Hitchcock ». Coker (1837), 6 Ad. & El. 138; 

Mallau ¢v. May (1833), 11 M. & W. 653. Consd. Nicholls 

ve. Stretton (1817), 1) Jur. 1008: Priee v. Green (1847), 

16M. & W. 316: Masim Nordenfelt Guns & Ammunition 

Co. te. Nordenfelt, [1893] 1} Ch. 680;  EKastes 7. Russ, 

1914) 1 Ch. 468. Apld. Putsman vr. Taylor, [1927] 1 

K.B.637. Refd. Low rv. Peers 4770), Wilin. 8364; Dowden 

& Pook v. Pook, (1904) 1K. Be 45. 


207. Agreement for mutual assistance in trade.] 
~-WICKENS v. EVANS, No. 71, ante. 

208. Grant of sum of money.} --ANON. (prior to 
1836), cited in 6 Sim. at p. 8513 58 E.R. 626. 
Arenion :—Refd. Kimberley v. Jennings (1836), 6 Sim. 








n. Mutual agreement between tivo 


IsLAM FATIMA (1915), I. L. R. 37 All. 212.—IND. 
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209. Contract of employment.] -- WALLIS v. 
Day, No. 618, post. 

210. —  -.] —PILKINGTON v. ScortT, No. 197, ante. 

211. ——.|-—SAINTER v, FircGuson, No. 660, 
post, 

212. --—.]| BrNWeELL v. INNS, No. 395, post. 

213. - .| Mumrorp v. Grrutna, No. 448, 
post. 

214. - ~-.J|—(1) In determining whether a con- 


tract is a‘ hard bargain ”’ the ct. will not, if there 
be valuable consideration, consider whether the 
consideration is sufficient, but whether one party 
has taken an unfair advantage of the position of 
the other party. 

In consideration of A. employing B. at a weekly 
salary of 21s. to go about London & sell oil for 
him, B. agreed that he would not for twelve 
calendar months after the determination of the 
agreement, which was determinable on a week’s 
notice on either side, sell oil within a radius of 
eight miles from the General Post Office. After 
a year’s employment B. determined the agrec- 
ment, & then commenced selling oil on his own 
account within the prohibited area :— /feld: the 
agreement not being a “ hard bargain,’ & being 
for valuable consideration, A. was entitled to an 
injunction, 

(2) As regards the order to commit, deft. now 
says he will obey the injunction. 1] am always 
reluctant to send people to prison, if it can possibly 
be avoided, & as he says that. & as pltf. does not 
press for an immediate order of committal, the 
course we propose to take is to let the motion to 
commit stand over generally with liberty to apply 
(J&ssiL, M.R.).  Mippurron vr. BROWN (1878), {7 
hd. Ch, dll; 38 LL. T.ot. GC. A. 

215. ——-- Continuance of previous engagement. | 
—CRAVELY v. BARNARD, No. 226, post. 

216. — -) -WooDBRIDGK & 
BELLAMY, No. 730, post. 

217. Infant.|—Deft., an infant, in con- 
sideration of being employed by pltfs., as a milk 
carrier, at a salary of Zils. per week, agreed not to 
carry on or serve in the business of a seller of milk, 
within five miles of pltfs.’ place of business for two 
years after leaving pitfs.’ service. The agree- 
ment was terminable at a week’s notice on either 
side, Deft. left pltfs.’ service a few days after he 
came of age :—Jleld: the agreement as a whole, 
Was an agreement for the bencfit of deft., & an 
injunction granted to restrain a breach of it. 

Such a contract is very beneficial. The reason 
is that if he is able tu make such a bargain, he 
obtains the means of earning or continuing to 
earn his livelihood, he get the employment which 
he would not otherwise obtain or continue to have 
without having subject to the restriction (NORTH, 
J.).--HNVANS v. WARE, [1892] 3 Ch. 5023 62 
lL. J. Ch. 256; 67 L. T. 285; 36 Sol. Jo. 731 5 
6 a hee 
fnnotations :-—Apld. Merriott 7. Martin (1899), 43 Sol. Jo. 

717. Consd. Green v. Thompson (1899), 80 a. T. O97 | 


Morrison, Fleet v. Fletcher (1900), 17 T. L. R. 95. Refd. 
Farmers & Clevelaud Duiries Co. v. Riley (1893), 9'T. L. it. 


SONS Uv. 








260. 
218. —— .|.—Merriorr v. MARTIN (1899), 
43 Sol. Jo. 717. 
219. Payment for retention of services.|— 


The receiver & manager of w restaurant business, 
appointed by the ct. in certain Chancery pro- 
ceedings, required cach of the waiters, at the 
restaurant to sign an agreement that. in considera- 
tion of the employer retaining the waiter’s services 
at 4s. per week, the latter agreed not to enter into 
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he service of a new restaurant about to be opened 
n the vicinity, during the current year, & in case 
f breach to pay £1 a day for every day he might 
‘main in the service of the new restaurant as 
iquidated damages :—J/eld: the receiver & 
nanager had authority to enter into the agreement, 
k it was a reasonable agreement necessary for the 
srotection of the business. 

J think there was good consideration for the 
uzreement, though I cannot go into the adequacy 
fit (BykNE, J.).—Tlowarp v. DANNER (L901), 
7 T. L. R. 548. 

220. Agreement for partnership.] - 
py. WALES, No. 189, ante. 

221. With son of bankrupt covenantor.|— 
A., a trader, becaine bkpt., whereupon B. agreed to 
purchase the business from the assignees, & to 
nter Into partnership with A.’s son, if A. would 
snter into a bond not to carry on the same business 
within twenty miles. A. gave the bond: Feld: 
there was a sufficient consideration for the bond to 
entitled B. to an injunction to restrain A. from 
carrying on the business within the limits pre- 
seribed.-— CLARKSON v. EDGE (1868), 33 Beav. 227 ; 
3b New Rep. 288 3 83 L. 5. Ch. 418 3; 10 1. 8. 120; 
10 Jurn N.S. 8713 12 W. R. S183 55 LR, 354. 

222. Sale of business— By assignees of bank- 
rupt.|- CLARKSON v. Mpahk, No. 221, ante. 

223. —-— Bankrupt joining with trustee.|--- 
Tf a bhpt. join with his trustee in selling the 
goodwill & business previously carried on by the 
bkpt., & agrees with the purchaser not to carry 
on a similar business within a preseribed district, 
such agreement is binding on him, & he can be 
restrained from s0 doing. HKBexron & Tian PEAK 
PUBLISHING & GENERAL PRINTING Co, tv. MITCHELL, 
(1885), 1 Cab. & Fel. 527. 

224. Contract for articled clerkship - Covenant by 
brother-in-law of articled clerk.|— 1I)-ft., who 
practised at R.. had for some time acted as solr. 
to pltf., & if was arranged that he should take 
pltf’s brother-in-law (., who was under twenty - 
one years of age, as his articled clerk. The usual 
articles were accordingly prepared, to which pltf. 
Was a party, whereby G., with the consent of his 
guardian, bound himself clerk to deft. for five 
years. There was no covenant in any Way 
restricting G. from practising as a solr. at the 
expiration of the articles. 

Simultaneously a bond was executed by pitt. 
binding himself to pay £1,000 to deft. in case G, 
should within ten years of the expiration of the 
articles carry on his profession as a solr. in R.. or 
Within ten miles thereof, without the written con- 
sent of deft. Shortly after the expiration of the 
articles G. was admitted a solr Deft. then 
Insisted that G. should not practise in R., or within 
ten miles thercof, & threatened to enforce the bond 
in case G. should commence to practise within that 
radius, Pltf. thereupon brought an action against 
deft. claiming a declaration that the bond was 
obtained by misrepresentation & undue influence 
& without consideration, & was void, & that he 
Was entitled to have the same set aside: also an 
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Injunction to restrain deft. from taking any 
proceedings to enforce the bona. Alternatively 


he claimed a declaration that the 
Imposed by the bond was 
protection of deft., 


restriction 
not necessary for the 
Ae ha ak Ly & that. the same was void 3 
Whe asked that it should be delivered up to be 
falc Held s there had been no undue 
fect] lie nusrepresentation, but pltf., was per- 
when he Ahan What the object. of the bond was 
wee boi it; he had secured in full by 
he atic ‘he advantage which he sought, viz., 

articled clerkship for his brother-in-law, & 
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therefore had had the consideration for which he 
executed the bond; & further that, inasmuch as 
pltf. had delayed for over five years In taking pro- 
ceedings to dispute his liability under the bond, 
or to get it set aside, he could not now come toa ct. 
of equity & obtain such relief.— RICHARDS 1, 
WHITHAM (1892), 66 J. T. 695, C. A. 


Consideration for contracts of service.| See, 
generally, MASTER & SERVANT, Vol. AXXIV., 
pp. 48, 49. 

(ce) Proof of Consideration. 
225. Consideration not presumed.}] — In an 


action of debt on a bond to H., not to enter into 
the service of another person, within 10 miles of 
S., during two years after leaving H.’s service, 
some good consideration ought to be shown on the 
face of the declaration, as the ct. will not presume 
one Herron v. PARKER (1830), 7 Dowl. 739. 

226. Consideration may be inferred.j- A legal 
consideration of any value is sufficient to support 
a contract in partial restraint of trade; & the ct. 
will not inquire as to its adequacy, 

Pitf., a surgeon, engaged deft.. who was not 
qualified to practise, but was studying with a view 
fo pass the necessary examination, to assist him 
in his practice, the engagement being terminable 
at the will of cither party. Subsequently deft., 
previously to going up to pass his examination, 
excceuted, at the request of pltf., a bond, which 
was conditioned to be void if deft. should not 
practise within certain limits, but which contained 
no express agreement on the part of pltf. to con- 
tinue deft.’s employment. Deft. remained in 
pitf.’s employment for about three months after- 
wards, A was then dismissed. lle subsequently 
commenced  practismg within the prescribed 
limits, & a suit was instituted to restrain him 
from so doing :- Held: an ayreement by pltf. 
to continue deft.’s cmployment on the old terms 
could be inferred; there was consideration to 
support the bond, A pitf. was entitled to an 
injunction.— GRAVELY t BARNARD (1874). La. RR. 
IS Hy. 5183 48 L. J. Ch. 6595 80 1. PT. 868 5° 39 
Pee ee 22 NWN Re BOs 
alnnotations :-—Apld. Hood & Moore's Stores v. Jones (1899), 

STL. 1. 169. Refd. Davies ve. Davies (A857), 36 Ch. 1). 

3093 London & Yorkshhe Bank «, Pritt (i887), o6 TL. J. 

Ch. OST; de Weston, Davics ve. Tagart, [E900] 2 Ch. 164. 

227. Admissibility of parol evidence. — Parol 
evidence of the consideration is) admissible in 
regard to contracts In restraint of trade Just as it 
ix in regard to all other simple contracts. CooPLn 
vt. SOUTHGATE (1S91), 68 1. 0. Q. B. 670, 10 RR. 
eg De, 

228. Presumption of legality Consideration in 
deed.’— Homer rv. Astrorp, No. 200. post. 

Restraint by deed.|—— See Sub-sect. 3, A.. ante, 


C. Certainty. 

229. What amounts to uncertainty— Tied house 
covenant.’ — Pitf., a brewer, sold a piece of land 
to the trustees of a freehold land society, who 
covenanted with him that he, his heirs & assigns, 
should have the exclusive right of supplying beer 
to any public-house erected on the Jand, but pltf. 
did not enter into any covenant to supply it. 
Deft... a member of the society, Who was also a 
brewer, acquired a portion of the land with 
notice of the eovenant, & erected on it a public- 
house which he supplied with his own beer. PItf. 
filed his bill to restrain deft. from supplying 
beer, alleging that pltf. had always been ready to 
furnish a suflicient supply of good beer at a fair 
price :— Held: the covenant was not void cither 
for uncertainty or want of mutuality. or as being 
an unreasonable restraint of trade, Carr ot. 
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Sect. 2.—Validity of agreements: Sub-sect. 1, C. & 
D.; sub-sect, 2, A., B. & C. (a).] 


TOURLE (1869), 4 Ch. App. 654; 38 L. J. Ch. 665; 
21 L. T. 188; 333. P. 659; 17 W. RB. 939, L. JJ. 


Annotations :—Consd. Clegg v. Hands (1890), 44 Ch. D. 
506,n. Mentd. Luker v. Dennis (1877), 7 Ch. D. 227; 
Zetiand vt. Hislop (1882), 7 App. Cas. 427: Donnell ». 
Bennett (1883), 22 Ch. D. 835; Metropolitan Electric 
Supply Co. v. Ginder, 11901} 2 Ch. 799; Courage *. 
Car enter, [1910] 1 Ch. 262; LL. C. C. v. Allen, [1914] 
: . B. 642; L., C. & D. Ry. & S. EL & C. Ry. Cos.’ 
Managing Committee vr. Spiers & Pond (1916), 32 T. L. R. 
493; Lord Strathcona 8.8. Co. v. Dominion Coal Co., 
{1926] A. C. 108. 








230. Covenant to retire from business ‘‘ so 
far as the law allows.’’}|—Davies v. Davis, No. 
406, post. 

231. Covenant not to enter into business 
competition.|—MARSHALLS, LTp. v. LEEK, No. 621, 
post. 

232. —— At any future addresses.|-— 





BEETHAM v. FRASER, No. 125, ante. 

233. - Within twenty-five miles of 
London.|—-Mason tv. PROVIDENT CLOTHING & 
SuprLy Co., Lrp., No. 143, ante. 

234. —-- .}—DPitf. B. & his co-pltf., C., car- 
ried on in partnership the business of auctioneers & 
estate agents at Portsmouth & Gosport, & in May, 
1920, deft. entered their employment as an out- 
side canvassing & negotiating clerk under a written 
agreement of service with provided (inter alia) 
that cither party could terminate the employment 
on giving seven days’ notice in writing &, clause 5, 
‘‘after the termination from any cause of the 
employment aforesaid the clerk shall not for 
the term of one year carry on or be interested in 
carrying on the business of auctionecrs & estate 
agents after such termination directly or indirectly 
assist as clerk manager or in any other capacity 
in the carrying on of such business within the 
borough of Portsmouth or in the town of Gosport.” 
The duties of deft. were to interview people & to 
obtain for pltfs. intending buyers or sellers, or 
intending lessors or lessces, of house property. 
In Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he at once 
commenced business on his own account as an 
estate agent within the prohibited area, describing 
himself as ‘' C. Lovegrove, A.A.T., Estate Agent,” 
the imitials A.A.T. meaning Associate of the 
Auctioneers’ Institute, but he did not take out an 
auctioneer’s licence nor do any business as an 
auctioneer: Held: (1) clause 5 on its true con- 
struction was not void for uneertainty, the 
intention of the parties being that deft. should not 
after the termination of his employment carry on 
or be interested in carrying on the business of an 
auctioneer & estate agent within the prohibited 
area for one year; but (2) deft., in carrying on the 
business of an estate agent only, had not com- 
mitted a breach of the clause, nor had he by the 
use of the initials A.A.J. held himself out to be 
an auctioncer; (3) the clause being intended to 
prevent competition per se, was wider than was 
reasonably necessary for the protection of pltfs.’ 
business & was therefore against public policy & 
not enforceable.-—BOWLER 1, LOVEGROVE, [1921] 
1 Ch. 642; 90 1. J. Ch. 356; 124 LL. T. 695; 37 
tT. Ll. R. 424: 65 Sol. Jo. 397. 


D. Fairness, 
See Nos. 554, 555, nost. 


SUB-SECT. 2.—-IfoW D¥TERMINED. 
A. Iunction of Judge. 


236. To decide validity of contract.j]—Muircnrr. 
v. REYNOLDS, No. 59, ante. 
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2386. |—DOWwDEN & Pook, Lrp. v. Pook, 
No. 247, poat. 

287. .|—UNITED SHOE Macuingery Co. OF 
CANADA v. BRUNET, No. 80, ante. 

238. .|—MASON »v. PROVIDENT CLOTHING 
& Supe.iy UCo., Lip., No. 143, ante. 

239. To decide reasonableness of restraint.| — 
MALLAN v. MAy, No. 258, post. 

240, ——--.|-—A declaration in covenant recited 
that pltf. & deft. had been partners as publishers 
of books, & that part of their trade, called the 
canvassing trade, consisted in publishing books 
in numbers, & employing travellers to sell such 
books by canvassing for purchasers. By 
indenture, dissolving the partnership, it was 
agreed that pltf. should retain the whole of the 
partnership stock, & should indemnify deft. 
against all liabilities, & pay him a large sum of 
money. Deft. (inter alia) covenanted not directly 
nor indirectly to be concerned in the canvassing 
trade in London or within 150 miles of the General 
Post Office, nor in Dublin or Edinburgh or within 
50 miles of either, nor in any town in Great 
Britain or Iveland in which pltf. or his successors 
might at the time have an establishment, or might 
have had one within the six months preceding. 
Breaches 3 that deft. was engaged in the trade 
within 150 miles of the General Post Office, & 
also in Manchester & Liverpool, in which towns 
pltf., at the time of the breaches, had establish- 
ments. Pleas, to both sets of breaches ; that there 
were numerous works which pltf. did not publish, 
& had no intention of publishing, & that many such 
might be published with advantage to the public, 
by deft... & without injury to pltf: that the 
canvassing trade applied to all such books; & 
that the restraint, as to the canvassing trade as 
applicable to such works, was unreasonable ; 
verification, Demurrer, amongst other grounds, 
because the plea referred matter of law to the 
jury :—Held: (1) the declaration was good, 
not appearing that the restraint was unreasonable, 
the pleas were bad in substance, as the facts dis- 
closed did not show that the restraint was unreason- 
able. Que: whether, if the facts had so shown, 
the pleas would have been bad mm forme. 

(2) The authorities treat... the reasonable- 
ness of the restraint . . . as questions of law for 
the ct. (ARLE, J.). 

(3) If there was a legal consideration of value the 
contract ought to be enforeed without reference to 
the quantum of that value (LORD CAMPBELL, C.J.). 

(4) The contract is valid unless some restriction 
is imposed beyond what the interest of  pltf. 
requires, & his interest has been considered to 
extend very widely (LORD CAMPBELL, C.J.). 

(5) In respect of time the restriction may be 
unlimited .. . & though in respect of space there 
must be some limit, yet contracts have been 
supported where the area of exclusion was 
apparently greater than the area of plitf.’s practice 
(LORD CAMPBELL, C.J.).—-TALLIS v. TALLIS (1853), 
1K. & B. 391; 2271.5. Q. B. 185; 211. T. 0.8. 
4335 17 Jur. 1149; 1 W. RR. 114; 118 1. RR. 482. 


Annotations :-—As to (1) Apld. Rousillon v. Rousillon (1880), 
14 Ch. 1D. 351. Refd. Dendy v. Henderson (1855), 24 
L. J. Ea. 38245 Swaine v. Wilbon (1889), 24 Q. B.D. 252; 
Nordenfelt ». Maxim Nordenfelt Guns & Atuniunition 
Go., [1894] A. C. 535: Mason » Provident Clothing & 
Supply Co., [1913] A. C. 724; Horwood v. Millar’s Timber 
& Trading Co., [1916] 2 K. B. 44; Attwood v. Lamont, 
(1920) 3 K. B. 57). Aes to (2) Apld, Dowden & Pook 2. 
Pook, (1904]1 K. B. 45. Asto (4) Refd. Morris’. Saxelby, 
11915) 2 Ch. 57. Asto(5) Refd. Parsons v. Cotterill (1887), 
56 L. T. 839; Maxim Nordenfelt Guns & Ammunition Co. 
v. Nordenfelt, [1893] 1 Ch. 630. 


241, —.] --TIAYNES v. Doman, No. 158, ante. 
242. .|---DowprEen & Pook, LTp. v. Pook, 
No. 247, post. 
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243. --—.| —Where by an agreement by which 
deft. was appointed manager of pltfs.’ | usiness 
he had contracted that, if he left pltfs. service, 
he should not engage or be employed during the 
following five years in any business similar to that 
of pltfs. within the limit of the Eastern Hemis- 
phere " :-—-4E eld: the agreement, whether regarded 
as applying to the United Kingdom only or as 
extending throughout the whole world, was not 
wo wide as to go beyond what was reasonably 
necessary for the protection of pltfs. in their 
business, having regard to the peculiar nature of 
that business, & to the position occupied by deft. 

erein. 

a have to examine into the facts of the case as 
they existed at the date when this contract was 
made, & to judge from those facts whether or not 
this contract is so wide that it cannot be said to 
be reasonably necessary for the protection of piltf. 
co. in their business. 

The judge must say... whether or not the 
restrictive contract was reasonably necessary for 
the protection of the contractee. As to the facts, 
if there is a judge & jury, the judge will have to 
get. those facts found by the jury, & then, when 
{hose facts have been ascertained, he will have 
{0 look at the contract: & to (ake into consideration 
the circumstances under which it was entered nto 
as found by the jury, & then say whether it is 
reasonable (VAUGHAN WILLIAMS, IJ.) LAMSON 
Pneumatic Tune Co. ve. PHittrps (1904), 91 LL. 7. 
35633; 48 Sol. Jo. 604, C. A. 


Jinnotation: Refd. Ropeways rv. Hoyle (£919), 120 TL. 'P. 
538. 
244, | Sir WL. Lena & Co., Erp. +. 
ANDREWS, No. 164, ante. 
245. | AKG OF COMMONWEALTH OF AUS- 


TRALDA @. ADELAIDE S.S. Co., Lirp., No. 68, ante. 
246. | o> Herbert Morris, 9 lrp. 
SAXELBY, No. Lot, ante. 


vv. 


B. Function of Jury. 

247. To find issues of fact.!— (1) A limited co. 
carrying on business as cider merchants, acrated- 
water manufacturers, & cordial compounders, & 
having about 1,200 customers chiefly in the south 
of Mngland, with a small number over the rest of 
Kngland, Scotland, [rdand, & abroad. employed 
amanager for the cider depart ment, who, by agrce- 
ment under seal, covenanted with the co. that he 
would not, either solely or jointly with or as 
manager or agent for any other person or persons 
directly or indirectly carry on or be engaged or 
concerned in the business of a cider merchant. 
manufacturing chemist, or cordial eompounder for 
the term of five years after leaving the service of 
the co. :—Held: upon its true construction the 
covenant extended to every part of the world, 
& if was wider than was necessary for the 
protection of the business of the company. «& 
therefore unreasonable, & void as being in restraint. 
of trade, 

On the construction of the covenant in this case 
j cannot doubt that it imposes a world-wide 
restraint. Iocan see no ground for limiting its 
operation to the United Kingdom. I think it 
inust stand or fall as being a covenant pro- 
hibiting deft. from carrying on the businesses in 
question in any part of the world. The question 
Whether such a covenant is valid depends upon the 
question whether it could really be necessary for 
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is a 
restraint of trade, contrary to 
policy, & cannot be enforeed, though 
there was ample consideration for the 
covenant.- BIRTWHISTLE 
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the protection of the particular business carried 
on by pltfs. There may be some businesses of 
such a character that a covenant of this kind might 
not be unreasonable with regard to them; but 
the question is whether it can be said to be reason- 
able with regard to pltfs.’ business (CozENs- 
Harpy, L.J.). 

(2) With reference to the question whether it is 
within the province of the judge, or that of the 
jury, to decide as to the reasonableness of the 
covenant, we start with the clear rule of law that, 
in general, a contract in restraint of trade is 
illegal; &, therefore, in the case of an action upon 
such a contract, it would be the duty of the judge, 
upon ascertaining the nature of the contract, to 
withdraw the question from the jury. Upon the 
general rule there is engrafted a qualification 
depending upon the character of the restriction 
in relation to the circumstances of the particular 
case. Such a contract may be valid, if, having 
regard to those circumstances, it is reasonable. 
The question is, within whose provinee it falls to 
say Whether the restriction in a particular case 
comes within the general rule or the qualification 
of that rule. Clearly, I should say, within the 
province of the tribunal whose duty it would be, 
in the absence of any special circumstances, upon 
{he construction of the contract to declare it to 
he illegal. The authorities support that view 
(MATHEW, [..J.). 

(83) The critical period at which to look is the 
time when the covenant was entered into (COZ Ns- 
Liarpy, 1..J.). 

(4) In deciding the question fof reasonableness] 
allthe surrounding circumstances ought to be taken 
into consideration & are admissible in evidence. 
DowpeEn & Pook, Lrp. vr. Pook, {1904} 1 KK. B. 
toe. Gia she Ne Bea SO a TS. OSS 2 Ws 
QO7, 2OT. La. RR. 8953 48 Sol. Jo. 50, C. A. 
Annotetions: .18?0 (1) Apld. Lamson Pneumatie Tabe Co. 

t Phillips (1901), 91 L. T. 363 Consd. White, Tomlons 

& Courage rv. Wilkon (1907), 28 TT. L. RR. 469. Refd. 

North Wertern Sait Co. re Wlectroly tive Alkali Co, (19125, 

107 1. T4895 Ropewass rv. Hovie 1979), 120 TT. obs, 

ctsto (2) Refd. Long v. Audrews, PE90ds b Ch. 7685) North 

gee Co. v. Bheetrolytie Alkali Co. (1912), 107 

248. What issues left to jury Whether new 
business opened—-& whether business carried on 
substantially by defendant. —On a contract by 
deft., onasale by him of the goodwill of a business, 
that he would not, within a certain time, open any 
“new business’? of the kind; a business having 
in fact been opened by a servant of deft., 10 was 
leit) to the jury whether there had been a new 
business opened, & whether, if 50, 1 was really & 
substantially the business of deft., & carmed on 
onhis behalf & for his benefit. -CLarRK v. Lfowarb 
(1860), 2 2 A BL 125. NP. 

249, - Circumstances under which agreement 
entered into.|} TAMSON PNEUMATIC TURE Co. t 
PHILLIPS. No. 243, ante. 


C. Matters for Consideration. 
ia) Consistency with Publie Policy. 

250. General rule..—(1) A covenant to restrain 
© person from exercising a trade is not illegal, if 
if be not to the general prejudice of the public, 
& the consideration be reasonable. 

In covenant, pltf. in his declaration, after 
profert, averred, that defts., for the considerations 
in the deed contained, covenanted that they wouid 


combiuation in 
ublie 








| Hann (1578), 4 Ve. L. RR. (ia) 158, 
AUS. 

250 ii. .}—An agreement be- 
tween steamship cos. fixing rates for 
freight A&A passengers for one season 





t. 
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Sect. 2.—Validity of agreements : Sub-sect. 2, C. (a) 
o (b).] 


not do certain acts. Defts. pleaded, that, as the 
performance of the covenants in the indenture 
mentioned, would, for a tern, prevent them from 
carrying on their trade, they were in restraint of 
trade, & illegal :- Held: as defts. had not craved 
oyer of the deed, nor demurred to the declaration 
on account of any supposed consideration in the 
deed, as sect out therein, the ct. would, the 
covenants being reasonable, presume that the deed 
disclosed a sufficient legal consideration. 

(2) If a sufficient consideration is admitted by 
the pleading, the deed may be supported, although 
the deed itself does not express a sufficient con- 
sideration. None of the cases on deeds restraining 
trade have decided that the consideration must 
appear on the deeds (Best, C.J.). 

(3) The first object of the law is to promote the 
public interest; the second to preserve the rights 
of individuals. The law will not permit any one 
to restrain a person from doing what the public 
welfare & his own interest require that he should 
do. Any deed, therefore, by which a person binds 
himself not. to employ his talents, his industry 
or his capital in any useful undertaking in the 
hingdom, would be void (BEST, C.J.).—LOMER v. 
ASHFORD (1825), 3 Bing. 822; 11 Moore, C. P. 91 ; 
41.3. O.8. C2 P. 625° 130 E.R. 537. 

Annotations ; —.18 to (1) Refd. Malian +. May (1843), 11M. 
& W. 653: Cooper rv. Southgate (IS94d), 63 L. J. Q. DB. 670 5 
Attwood vt. Lamont, (1920) 83 K. BL O71. fs to (3) Apld. 
Verpon tv. Hallam (1866), 34 Ch. D. 74s. Consd. Mortis 
v Saxelbys, (1915) 2 Ch. of. Refd. Mumford rv. Gething 
(1859), 7 CS BL N.S. 300. Nordenfelt cv. Maxim-Nordenfelt 
Gums & Aniuuunition Co, (PSobtp uv. CL 33855 Pee Hollis’ 


Hospital Trustees & Hapue’s Contract (1899), 17 We OR. 
GOL. 


251. —  .i-—-May rv. O'NEILL, No. 728, past. 
252. - -., NorbeNEFELT t. MAXIM NORDEN- 


FELT GUNS & AMMUNITION Co., No. 139, ante. 
253. - —~.— Tivol, Mancnuestren, Lrp. 
COLLEY, No. 142, ante. 


Vv. 


254, - —.- (1) It is not every restraint of 
trade which will render the provisions of an 


agreeinent unlawful, in the sense that it cannot be 
enforced by action at common law. To have that 
effect a restraint of trade must be such as in some 
way to prejudice the interests of the community 
(VAUGHAN WILLIAMS, J..J.), 

(2) Livery contract in general restraint of trade 
without limit is bad, but a partial restraint limited 
bO as to afford reasonable protection only to either 
or both of the contracting parties, & so as not to 
be injurious to the publie (FARWENL, I.J.). 

(3) I fail to see myself how any evidence with 
regard to the mode in which the rules have in 
practice been applied would be relevant to the 
question of their construction (FARWELL, J..J.).— 
RUSSELL v. AMALGAMATED SOCLETY OF CARPENTERS 
& JOINERS, (IG1O] 1 K.B. 506; 79]. 0. KB. 507 ; 
102 L. T. 119; 20 7. L. R. 228; 54 Sol. Jo. 213, 
C. AL; affd., [1912] A. C. 421, Th. Lh. 
afnnotations :-—Cenerally, Reid. Mudd ec. Operative Car- 

penters & Joiners General Cynon (1970), 10% L. kT. 45; 


sw hob void as aguinst public policy if 
the rates are proper & reasonable & 
the contract in fuct) bencticlal to the | IND, 
public.— ST. JOHN RivER S.S. Co. v. 
STAR LINES SoS. Co. (1917), 10 1. LL. Rh. 
97; 40 N. B. 4k. 405.— CAN. 


0. Price firing agreement —— Prices 
not excessive —Agreciment not against 
public policy.}- PALMOLIVE Co. (AUS- 
TRALAMIA) VY. MCCASKIB (1925), 265. hy 
N.S. W. 212; 43 N.S. W.W. ON. IK. 
-~ AUS. 








to 








Dp. For ginning & baling 
cotton d& fo share profits ctyrecment 


neither in restrained of frade nor aqainat 


a ae eee 


public poliey.) KuBnrk Naty ov. Ma- 
WALI RAM (1912), 7. L. R. 34 Alb 587.— 


q. Agreement for towage—HKach 
take proper turns at 
PRAT? v. TAPLEY (1875), 16 N. Be RR. 
(3 Pug.) 163.—CAN, 


r. Agreement to confine business deal- 
ings to members of same easte.j\—Jn 
a auit upon an agreement binding defts. 
to reinain subject to the orders of plitf., 
the head of their caxte, not to carry on 
their trade with the assistance of any b 
other persons than their own caste, 
& imposing penalties for non-perform- 


TRADE AND TRADE UNTONS. 


Baker v. Ingall, [1912] 3 K. B. 106; Thomas v. Ship Con- 
structive, ete. Assocn., Portsmouth A. Branch (1912), 28 
TLL. R. 3728; Kelly v. Nationa) Soc. of Operative Printers 
Assistants (1915), 84 lL. J. K. B. 2236; Mekthistrim v. 
Ballymacelligott Co-op. Agricultural & Dairy Soe., [1919] 
A 


.(. 54835 Pratt rp. Biitish Medical Assoen., [1919] 1 
K.B. 244, 
255. - ~— .| MASON v. PROVIDENT CLOTHING & 


SuppLy Co., Lirp., No. 143, ante. 

256. — — .|—Horwoop v. MILLAR’S TIMBER & 
TRADING Co., Lrp., No, 127, ante. 

257. — -Injurious to interests of community.| - - 
NEVILLE v. DOMINION OF CANADA News Co., Lrn., 
No, 306, pos, 

258. -—- Larger than necessary for cove- 
nantee’s protection.|— (1) Idvery restraint of trade 
which is larger than what is required for the 
necessary protection of the party with whom the 
contract is made, is unreasonable & void, as 
injurious to the interests of the public, on the 
ground of public poliey. 

By articles of agreement under seal, it was agreed 
that deft. should become assistant to plitfs. in their 
business of surgeon dentist, for four year; that 
pitts. should instruct him in the business of a 
surgeon dentist. & that after the expiration of 
the term, deft. should not carry on that business 
in London or in any of the towns or places in 
Ingland or Scotland where pitfs. might have been 
practicing before the expiration of the service. 
The declaration alleged as breaches: first, that 
after the term, deft. carried on business in London, 
secondly, that pltf_s. had during the term carried 
on business in Great Russell Strect, Bloomsbury, 
yet deft., after the term, carried on business in the 
same place, Plea to the first breach, that London 
was a large & populous district, containing 
1.500,000 inhabitants, & that the stipulation im 
the agreement was an undue, unreasonable, & 
umlawful restriction of trade. Plea to the second 
breach, that, before the expiration of the service, 
pltfs. had practiced invery many townsin England, 
& amongst others, London, Preston, Oswestry, ete., 
& that divers of the towns were distant from each 
other 1500 miles ; wherefore the stipulation was an 
unreasonable restriction of trade, & the agrec- 
ment, as to so much, was wholly void : —/fleld : 
(2) the first plea was bad. as the eovenant not to 
practice in London was valid, the limit of London 
not being too large for the profession in question 3; 
& the latter part of it was also bad, for attempting 
to put in issue matter of law, viz. the reasonableness 
of the restrietion. 

Semble: (3) in considering the question of 
restriction, the populousness of particular districts 
ought not fo be taken into consideration ; (#) the 
stipulation as to not practicing in towns where 
pitfs. might have been practicing during the 
service, Was an unreasonable restriction, & there- 
fore jNegal & void 3 but the stipulation as to not 
practicing in| London was not affected by the 
iNegality of the other part. 

(>) df there be simply a stipulation, though io 
an instrument under seal that a trade or pro- 





anee :—Meld 2 oat) would) be contrary 
{o publie policy to give effeet to such 
an agreement. -VAITTTELINGA 1. SAMI- 
NADA (1878), I. L. R. 2 Mad, 44.—IND. 

t. Creamery company rules—-Mem- 
ber bound to supply all the milk of 
all his cows.) —"TIPPRRARY COo-OPER\- 
TIVE CREAMERY Co. 0. HANLY, (1912) 2 
IR. 586; 461. L. T. 219.- IR. 

a. ---—,] — ATHEACCA  Co- 
OPERATIVE CREAMBRY, Lith, v. LYNCUT 
(1915), 149 I. Tb. 233. -0R. 

, —~-—.}] — Rules of a cCo0- 
operative creamery society registered 
under Industrial & Provident Soctetics 


tug 
towing.|- - 





Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


fession shall not be carried on in a particular place, 

without any recital in the deed, & without any 

averments showing circumstances which rendered 
such a contract reasonable, the contract is void 

(PARKE, B.).—-MALLAN v. MAY (1843), 11 M. & W. 

65383; 12 LA J. Kx. 8765 1 1. T. O. 8S. 110, 258 ; 

7 Jur. 5865 152 de. RR. 967. 

Annotations :—As to (1) Consd, Tallis v. Tallis (1853), 1 
Kk. & B. 391. Refd. ives v. Crofts (1850), 10 C. BB. 241; 
Roussillon v. Rousillon (1880), 14 Ch. D. 3851: Millers rv. 
Stecdman (1915), 84 1. J. K. 1. 2057. .18 fo (2) Apld. 
Price v. Green (1817), 16 M. & W. 346; Atkyns vv. Kinnier 
(1850), 4 Each. 7763; Putsman ev. Taylor, [1927] 1 K. 3B. 
637. Refd. Sainter «. Ferguson (1849), 7 ©. B. 716; 
Colling v7. Locke (1879), 4 App. Cas. 674; Tastes v. Russ, 
[1914] 1 Ch. 468. 48 to (4) Refd. Collins v. Locke (1879), 
4 App. Cas. 674. Generally, Reid. Nicholls ». Stretton 
(TR4 r), 11 Jur. 1008 ; Hastings «. Whitley (1848), 2 Kxeh. 
6J1; Dendy v. Henderson (1855), 24 L. J. Ex. 824; 
Hilton vw. Eekersley (1855), 6 Id. & B. 47; Mumford 
a Gething (1859), 7 C. BLN. 8S. 305; Davies v. Davies 
(1887), 86 Ch. D, 3593; Parsons v. Cotterill (1887), 
56 1. UT. 8893) Davies, Turner ». Lowen (1891), 
61]. 3k. 655: Maxim Nordenfelt: Guns & Ammunition 
Go. em Nordenfelt, [1893] 1 Ch. 630; Haynes v. Doman, 
}W8O9) ZY Ch. 135 Isitt & Jenks * Ganson (1899), 43 Sol, 
Jo. 7443: Dowden & Pook v. Pook, [1904] 1K. B. 453 
North Western Salt Co. uv. Electrolytic Alkali Co. (1912), 
307 LL. U. 4393) Morris ». Saxelby, {1916} 1 A. CG. 685: 
Attwood» Lamont, [1920] 3 K. 1.571. entd. Horwood 
vw. Grifith (1853), 2 W. 1. 71. 


259. -----—- 9 -—.|—BOWLER v. LOVEGROVE, 
No. 234, ante. 

260. - —~- Unreasonable restraint.] —CoLLINS v. 
Lockr, No. 137, ante. 

261. - .|-- Tavoil, MANCHESTER, 
r. COLLEY, No. 142, ante. 





Lrp. 








262.-  - | - - CONTINENTAL TYRE &« 
RUBBER (GREAT Brrrain) Co., Lrp. «. Ifeara, 
No. 488, post. 

263. ~ -— General restraint.) - COLLINS t. Locke, 
No. 187, ante. 

264, - -— —— .|- -BADISCHE ANILIN UND SODA 
FABRIK v. Sctrorr, SEGNER & (Co., No. 2609, 
post, 

265. Restraint without consideration.|—- 


CoLLINS v LocKE, No. 137, ante. 

266. -———- Restraint of competition in bidding— 
Disposal of public stores.|—(1) At a sale by public 
auction of surplus property belonging to the 
Ministry of Munitions pltf. & deft. agreed, in 
order to avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if pur- 
chased, should be divided equally between them. 
In pursuance of that) agreement pitf. abstained 
from bidding & the goods were knocked down to 
deft. Deft. subsequently repudiated the agree- 
ment. [nan action by plitf. to recover one moiety 
of the goods purchased or the value thereof over 
& above the price paid at the auction, the judge 
held that, at any rate where the goods sold were 
the property of the public, it was against public 
policy that persons should combine at an auetion 
to procure the goods to be sold at a price con- 
siderably below the fair value with the necessary 
result’ that the publie were defrauded. TTe 
accordingly held that the agreement was un- 
enforceable :— Held: the agreement) was not 
legal, & judgment should be entered for pltf. 

(2) As to the question whether the agreement 
Was Void as being in restraint of trade, the agree- 
micnt was not ex facie egal; as between the 
partics it appeared to be plainly reasonable.— 
RAWLINGS v. GENERAL TRADING Co. [1921] 1 
K. B. 685; 90 Ll. J. K. B. 401; 124 TT. 562; 
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Act, 1893, tho shares being transferable | aaciety, 














person, 
only with the consent of the com- 
Inittee of the society, bound the mem- 
bers not to sell the milk of their cows, 
Produced within a certain defined 
area, “to any creamery other than a 
creamery of the society, or to any co. 


J. VOW. XLII. 


——Hiela: 


restraint of trade, nor to create buch a 
monopoly as to offend against public 
policy.—CooLMoOYNE & 
OPERATIVE CREAMERY Lp, vt. BULFIN, 
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37 T. Ta 2. 252 3 65 Sol. Jo. 220 5 26 Com. Cas. 171, 
C. A. 
Annotation :—Generally, 

1k. LB. 169. 

267. Agreement restricting customer to one 
manufacturer.|—<A letter written by manufacturers 
to a trade customer, offering their goods at a low 
price if the customer agrees to take such goods 
exclusively from them, is an ‘ original literary 
work ” within Copyright Act, 1911 (c¢. 46), 5s. L (1), 
& the writers are entitled to copyright therein. 
Such a letter is not contrary to public policy as 
being in restraint of trade.—BhiItTisn OXYGEN Co. 
vy. Liquip Arr, Lrp., [1925] 1 Ch. 388 3; 95 L. J. Ch. 
S13; 183 1. T. 282. 

268. Ground of inconsistency must be clearly 
established.|-—-UNbDERWoOoPD (K.) & Son, Lp. v. 
BARKER, No. 777, post. 

Agreements contrary to public policy, generally.! 
——See Contracr, Vol. XII., pp. 210-256, Nos. 
1970-2089. 


Mentd. Cohen v. Roehe, [1927] 





(b) Limits of Time or Space. 


269. General rule—Limits of time & space 
must be considered.}—Pitfs., a foreign corpn., 
carried on business as manufacturers of aniline 
dyes & other chemical products, their principal 
place of business being on the Rhine, but they 
traded with most parts of the world, partly by 
means of branch establishments, partly by agents, 
& partly drect. Defts.. who had their place of 
business at Manchester, had been pltfs. agents in 
England under an agreement, by clause 7 of which 
they bound themselves for three consecutiy ¢ vears 
after the termination of the agreement not to start 
a business of the same hind nor to give any informa- 
tion about the business. The agreement was 
terminated on June JO, 1802, & defts. then com- 
menced business on their own aceount in Man- 
chester as dealers in chemical colours, & solicited 
the custom of pltfse’ customers. On a motion 
for an injunction to restrain defts. from carrying 
on business in breach of clause 7 of the agreement : 
~-HTeld : the elause was not unreasonable for the 
protection of pltfs. trade, & olferint injunction 
rranted. 

(1) Where a covenant in restraint of trade is 
general, that is, without qualification, it is bad as 
being unreasonable & contrary to pubhe policy 5 
but where if is partial, that is, subject to some 
qualification either as to time or space, then the 
question is whether it is reasonable, & if it) is 
reasonable, then it is good in law. In considering 
the question of reasonableness, the points to which 
the attention of the et. is speetally directed are 
the lumits of time & space, & the protection 
required for the trade of the covenantee, the 
latter point involving the examination of the nature 
& extent of the trade. The reasonableness 
depends on all the circumstances, which must be 
duly weighed in each case, &, if the restraint is 
greater than the protection that the business of 
the covenantee can possibly require, the covenant 
is unreasonable & void. 

(2) When the covenant is qualified as to time, 
the burden lies on the covenantor of showing that 
the restraint is unreasonable. 

(3) Although not conclusive on the subject, the 
opinion of mercantile men, manifested by their 





persons who sell | 


or fT 2-4. Ne i TR. 
milk or manufacture butter for sale: oa. 
not to amount to an illegal PART V. eee a ree 2. 


ce. Gencral rule.J—In a contract for 
the sale of the goodwill of a business, 
a orestuietion upon the vendor from 
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Sect, 2.—Validity of agreements: Sub-sect. 2, C. (bd) 
& (¢).] 

acts, is not to be disregarded on the question of 

reasonableness (CHITTY, J.).—BApISCHE ANILIN 

UND Sopa Fabrik v. ScuoTT, SEGNER & Co., 

[1892] 3 Ch. 447; 6101. J. Ch. 698; 671. T. 281; 

8T. L. hi. 742. 

Annotations : —4s fo (1) Consd. Moenich v. Kenestre (1892), 
67 L. T. 602; Lamson Pneumatic Tube Co. v. Phillips 
(1904), 91 1. T. 363. Apld. Hooper & Ashby v. Willis 
(1905), 93 1. T. 236. Consd. Millers v. Steedman (1915), 
sil. J. K. WR. 2057. Refd. Maxim Nordenfelt Guns & 
Ammunition Co. v, Nordenfelt, [1893] 1 Ch. 630; Haynes 
v. Doman, [1899] 2 Ch. 13. 4s to (2) Apld. Caribonum Co. 
@, Le Couch (1913), 109 L. T. 385. Consd. Millers v. Steed- 
Mian (1915), 84 L. J. RK. B. 2057. 

270. Limit of time.|—PRocTror v. SARGENT, No. 

172. ante. 

271. — .'— Tauuis v. TALLIs, No. 240, ante. 
272. 7: ras —~AUsTIEN U, Boys, No. 822, post. 


273. ——~—.|- DAVIES 1. Davies, No. 406, post. 

274 —~.'—"PreGo v. Hunt, No. 44, ante. 

275. - —.| Str W. C. Lexa & Co., Lrp. v. 
ANDrEws, No. 1614, ante. 

276. --— Agreement of service relating to pro- 


fession.|—-By an agreement dated Aug. 17, 1912, 
made between pltf., a solr. practising at Tam- 
worth, & deft., who was employed by pltf. from 
18909 to 1914 successively as junior clerk, articled 
clerk, & managing clerk, deft. undertook to serve 
pitf. as managing clerk for three years, & expressly 
agreed with pltf. (hat he would not, on the expira- 
tion or sooner determination of that term, either 
alone, or jointly with any other person or persons, 
directly or indirectly, ‘f be engaged or manage or 
concerned in the office, profession, or business of 
a solr., within a radius of seven miles of the ‘own 
Hall of Tamworth,” except in respect to a par- 
ticular business therein mentioned. After the 
termination of deft.s employment under the 
agreement deft. in 1919 intentionally committed a 
breach of the restrictive covenant in order to test 
the validity of the restriction :—Held: the cove- 
nant, though unlimited in point of time, did not in 
the circumstances execed what was reasonably 
required for the protection of the covenantee & was 
not against the public intcrest.— lircn v. DEWEs, 
(1921) 2 ALC. 48. 90 TL. 7. Ch. 486; 125 t. 0. 
7445 37T. LR. 7845 65 Sol. Jo. 626, 1.1L. 5 affg. 
S.C. sub nom. Dewees v. Frron, [1920] 2 Ch. 159, 


C. A. 
Annotations :-~Consd. Attwood v. Lamont, [1920] 2 
K. B. 146. Distd. Bowler «. Lovegrove, (1921] 1 Ch. 642, 


Apid. Spene, v. Mereantile Bank of India (1421), 37 T. L. RR. 


277. Limit of space.j|—RBond restraining the 
obligor from carrying on his trade in a particular 
place & for a limited time & upon valuable con- 
sideration is good.—CoOLMER v. CLARK (1734), 7 
Mod. Rep. 2303; Ridg. temp. If. 185; 87 I. R. 
1209; sub nom. CuERKE v. COMER, Cunn. 51; 
Lee temp. Hard. 53; sub nom. CLERK v1. Crow, 


2 Barn. K. B. 468. 
Annotation :-—Refd. Maxim Nordenfelt Guns & Ammunition 
Co. v. Nordenfelt, [1893] 1 Ch. 630. 


278. -— -.] WakbD v. Byrne, No. 183, arle. 
279. ~.; ~— PALLis v. TALLIS, No. 240, ante. 
280. -— .| - AUSTEN v, Boys, No, 822, post. 
281. ——.j|— Davigs v. DAVIES, No. 406, post. 
282. - -——.' A covenant by a clerk & traveller 


with a firm of brewers that he would not, during 
his service, or within two years afterwards, either 
directly or indirectly, sell, procure orders for, or 
recommend, or be in anywise concerned or engaged. 
in the sale or recommendation, either on his own 
account or for any other person, public co. or 














ne er ee 


dealing with his former customers & 


others, within a reasonable area, for able 





an unlimited time, is not an unrcason- 
restraint of trade.—Goss_ v. 


TRADE AND TRADE UNIONS. 


corpn., of any Burton ale or porter brewed at 

Burton, or offered for sale as such, other than the 

ale, beer, or porter brewed by pltfs. :-—-Held: 

(1) void as unnecessarily extensive. 

There has been a natural inclination of the cts. 
to bring within reasonable limits the doctrine as 
to these covenants laid down in the carlicr cases, 
but it has generally been considered in the later 
as well as in the earlicr cases that a covenant not 
to carry on a lawful trade, unlimited as to space, is 
on the face of it void (WICKENS, V.-C.). 

(2) Pltfs.’ case fails, but as deft. has, according 
to my view, deliberately done the express thing he 
bound himself not to do, & escapes the conse- 
quences on technical grounds, J] shall dismiss the 
bill, including the motion without costs (WICKENS, 
V.-C.).— ALLSOPP v. WHEATCROFT (1872), L. BR. 15 
Kq. 59; 42 L. J. Ch. 123; 27 L. T. 8723 3749. P. 
180: 21 W. R. 102. 

Annotations :—As to oy Consd. Hage v. Darley (1878), 47 
L. J. Ch. 567. Dbtd. Rourillon v. Rousillon (1880), 1 
Ch. D. 351. Consd. Davies rv. Davies (£887), 86 Ch. TD. 
349; Maxim Nordenfelt Gung & Ammaunltion Co. vt. 
Nordenfelt, {1893) 1° Ch. Refd. Mill» v. Dunbar 
(1891), 64 1. T. 712. 

283. - —.| Trreao v. Hunt, No. 44, ante. 

284. - .,- RoBINson (WILLIAM) & Co., LTb. 
v. Lrevrr, No. 560, posi. 

285. — . UnbERWOoOD (I.) & Son, Lp. v. 
Barker, No. 777, post. 

286. -— | Where employer’s business world- 
wide.|- -Rorrways, Lrp. vr. Hoyvir, No. 802, post. 

General & partial restraints.|——See Sub-sect. 3, 


post. 


630. 


(c) Interests of Parties. 
287. Restraint limited to protection of cove- 
nantee.!— HORNER ». GRAVES, No. IST, ante. 
288. --— .| MALLAN v. May, No. 25%, are. 
289. — —., —~ TALLIS». TALLIS, No. 210, ante. 





290. -— .. WOLMERSHAUSEN «2. O'CONNOR, 
No. 520, post. 

291. -— -ROUSILLON v. ROUSSILLON, No. 
138, ante. 

292, --- -.| —Minus7. DUNHAM, No. 641, post. 

293. ——.! -BAapiscHil ANILIN UND SODA 


FABRIK v. SCHOTT, SEGNER & Co., No. 269, ante. 


294. --~ —. TrEGor. Hunt, No. 44, ante. 

295, -—  .) ~DUBOWsKL & SONS &. GOLDSTELN , 
No. 438, post. 

296. - —--.|—STRIDE v. MARTIN, No. 695, post, 

297. --~— .!--A covenant, negative in its terms, 


prohibiting a servant during the term of his 
employment from being concerned in any business 
other than that of his emnployer, is not enforceable 
by way of injunction, at any rate where the pro- 
hibition is not restricted to a campeting business. 

A traveller for pltfs., a firm of wine merchants, 
agreed to denote the whole of his attention & time 
to the business of plitfs., & not directly or indirectly 
to engage or employ himself in any other business, 
or transact any business with any person or 
persons than pltf. for a term of ten years. The 
traveller having left pltfs.” employ & entered that 
of another firm, pltfs. moved for an injunction to 
restrain him from engaging in any other business, & 
from acting as a traveller for any other firm of wine 
merchants during the term of ten years :--Held : 
the negative stipulations in this contract were 
unreasonable & ought not to be enforced, & the 
application must therefore be refused. 

(2) To enforce such a general negative stipula- 
tion as I find here would bein my opinion a danger- 
ous extension, for here the stipulation extends to 
business of any kind, while the negative stipula- 


eee wees er enon 
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RICHARDSON (1877), 3 V. T. Re. Ue) 
267.—-- AUS. 
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tions enforced in the prior cases . . . were confined 
to special services. Jor these reasons I refuse the 
motion, but looking at the conduct of deft., 1 do 
so without costs (KomER, J.). KHrMAN vw, BAR- 
THOLOMEW, [1898] 1 Ch. 671: 67 1. J. Ch. 319; 
78 J. VT. 646; 46 W. R. 509; 14 T. Ts. RL. 864; 
Sol. Jo. 449. 
Annotations :~— As to (1) Folld. Rebinson ro Heuer (1898), 
67 La. J. Ch. 644. (See 67 L. J. Ch. p. 645.) Apld. Chap- 


man wv Westerby (1915), 48 Sol. Ja. 405 Rely-a-Bell 
Burglar & Fire Alarim Co. ¢. kisler, (£926) Ch. 609, 


298. - - .}| -UNbDERWooD (16.) & Son, Lop. rv. 
BARKER, No. 777, post, 

299. - —.| DowpeNn & Pook, Tsrp. ve. Pook, 
No. 247, ante. 

300. -|—LAMSON PNEUMATIC TURE Co, v. 


PHILLIPS, No. 24%, aute. 

301. -- .| So long as the restraint is not more 
than is necessary for the protection of the cove- 
nantee the covenant is not unreasonable & must: 
be enforced (NEVILLE, J.).— DorrripGe BROTHERS, 
Juro. v. Crook (1907), 28 WL. R. 644. 

302. -—.| LieruaM (IPeNrY) & Sons, Urb, 
rv. JOHNSTONE- WHITE, No. 634, post. 


303. -} BROMLEY 7, Siri, No. 477, post. 

304. | Sap W. oC. Lena & Co., Lt. ct. 
ANDREWS, No. LO4, aaite. 

305. !- A shipper contracted to devote the 


Whole of his time, attention, ability & cnergies to 
the performance of his duties as skipper in a 
trawler, the property of his employers A not to 
give his time to any other business or occupation : 
—Held 2 an injunction could not be granted to 
restrain him from obtaining other employment, as 
that would practically amount to enforcing a 
specific performance of the contract. — CHAPMAN 
rm Wesrenpy (1983), 58 Sol. do. 30. 

Innotatioe: Apld. Roly a Bell Bittedar A lare Alarm: Co, 

m Easter, 11926) Ch. 609. 

306. PHf. was a director of a co. whieh 
was enraged in selling Jand m Canada. DPefts. 
were the proprietors of a weekly newspaper im 
Which they held themselves out as giving honest 
advice to intending purchasers of Canadian 
land. Pltf. agreed with defts., who owed him 
lid, that if they paid him £750 by certain in- 
stalments & observed the terms of the agreement 
in all respect he would accept £750 in full satis- 
faction of their debt, but that on breach of any of 
the terms the whole £1,490, less any sums paid on 
account, should immediately beeome due & pay- 
able. One of the terms was that defts. should not 
publish in any periodical published by them any 
comment upon pltf’s lund eo... ifs directors, 
business or land, or upon any co. with which defts. 
had notice that the land co. was connected or 
concerned. Upon a subsequent breach of this term 
by defts., ptf, brought this action under the ayree- 
ment to recover the balance of the whole £1,490: —- 
Held: the agreement was unenforceable, being 
vitiated by the term in question upon two grounds, 
hamely (a) that the term was in restraint of trade 
& was wider than was reasonably necessary for 
the protection of pltf., & (b) the term was void as 
being against public policy, inasmuch as it was not 
consistent with the proper conduct of the news- 
paper in the public interest.— NEV LILLE v. DOMINION 
OF CANADA News (o., Lrp., [1915] 8 K. B. 556; 
84 L. J. K. B. 2105; 113 L. 1. 9793 81 TLL. RR. 
042, C A. 

Annotations :—Retd. Naylor, Benzon v. Krainische Industrie 

Gesellschaft, [1918] 1 K. B. 331 > Pratt v. British Medical 


Asrocn., [1919] 1 K. B. 244; . ; Acai 
(1920) A.C, Bais K 244; Kemp vr. Glasgow Corpn., 


_ 307. .| — HERBERT 
SAXELBY, No. 164, ante. 
308. - «J —Horwoop +, Minnar’s Timber & 
Mrapina Co., Lirp., No. 127, ante. 
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309. | A co-operative society, registered 
under the Industrial & Provident Societies Act, 
1893 (ce. 39), carried on the business of manu- 
facturing for sale cheese & butter from milk 
supplied by certain of its members. By its 
amended rules the socicty bound itself to take all 
milk produced by members’ cows kept on any 
lands within a defined area, comprising some eighty 
townships, at the current price fixed by the com- 
mittee, & rule 6 (2) provided that no member 
having milk to se, the produce of cows kept within 
the defined area, should, without the previous 
consent of the committee, sell any such milk to 
any creamery other than the creamery of the 
society, or to any co., society or person who sold 
wk or manufactured butter for sale. Under 
rule 16 a member whose shares had been tranys- 
ferred or canceHed thereupon ceased te be a 
member, buf amember was not otherwise entitled 
to withdraw from the socaety. Rule 21 required 
the consent of the committee to any transfer of 
shares, but the committee were not bound to assign 
any reason for their refusal. The rules contained 
an arbn. clause providing for the reference of all 
disputes between the society & its INembers tu 
the Irish Agricultural Organisation Society, whose 
award was to be final. Tnan action by a member 
impeaching the validity of the rules :—feld: 
rule 6 (2) read in combination with rules 16 & 21, 
Rnposed upon members a greater restraint than 
Was reasonably required for the protection of the 
society, & was illegal as in restraint of trade & 
ultra vores the society.—-MCILLISTRIM v. BALLY- 
MACELLIGOTE  CO-OPERATIVIE AGRICULTURAL & 
Damy Socinry, [LOL] A.C. ots 3 8&8 LL. J. Bee. 
ays 120-1. 7. 0d3 9 3a TV. hae de Gok. Le Ts. 
alnnotations :  Refd. Re Quinn & National Catholic Benefit 

A Thrift Socety's Arbitration, (L921) 2Ch. 318%: Biddulp 

& Distriet Agricultural Soe. or. Apyricultural Wholesale 

mors, £b92 7) Ase. 7. 

310. - ~.,—Pitfs. carried on a large business, 
eatending over the whole of the United Kingdom, 
inthe manufacture & sale of B. R.C. road reinforce- 
ments. In 1918 deft. S. & his partners, who carried 
on a small business for the sale, not manufacture, 
of Joop road reinforcements over a limited area of 
the United Kingdom, sold their business to plt{s.. 
& jomtly & severally covenanted for a certain 
period neither directly nor indirectly to carry on or 
manage or be concerned or interested in “ or act as 
servant of any person concerned or interested In ”’ 
the business of the ‘S manufacture or ” sale of road 
reinforcements in any part of the United Kingdom. 
Deft. S. having recently entered the employment of 
a road reinforcement co., pltfs. sued on the cove- 
nant :-- #/eld : the servant clause was too wide in 
scope 5 e.g., it would have prevented S. from be- 
coming the servant of any trust co. that held shares 
in any road reinforcement co. ; the servant clause 
being part of the main purport & substance of the 
one entire covenant could not be severed, though 
the words * manufacture or ”’ being merely subject- 
matter might be severed; assununyg severance Was 
allowed, & assuming that S. had broken the rest of 
the covenant, which on its construction was ex- 
tremely doubtful. & as to which no breach was 
assigned in the pleadings. the covenant was still 
too wide in area for the protection of the goodwill 
of the small business sold. In considering the 
reasonableness of a covenant in restraint of trade 
entered into by a vendor on the sale of a business. 
the ct. must merely consider whether it was 
reasonably necessary for the protection of the 
purchaser in respect of the particular business sold. 
The purchaser’s existing businesses are not the 
legitimate subject of this protection, & their nature 
& extent must be disregarded.- BRITISH RETN- 

b 2 
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Sect. 2.—Validity of agreements: Sub-sect. 2, C. (e), 
(ad) & (ec), & D.; sub-sect. 8. A.]| 

FORCED CONCRETE ENGINEERING Co., Jitp. 7. 

SCHEELE, (1921) 2 Ch. 568; 91 1. J. Ch. 114; 126 

Ie TS 230, 

Annotation :- -Distd. Putsman v. Taylor, [1927] 1 K. 2B. 637. 

311. -——- Effect on distinction between gencral 
& partial restraints.}) ~-NokDENFELT v. MAXIM 
SN GUNS & AMMUNTTION Co., No, 139, 
cL7l0¢. 

312. ~-—— Business consisting of several depart- 
ments.|—ConTINENTAL Tyre & RUBBER (CGOREAT 
BRITAIN) C'o., Lyp. v7. TInaTH. No. 188, post, 

313. -——- Agreement against soliciting any 
customers —Past or future.|- -KONsKI ¢. Perr, No. 
4197, post. 

314. Interests of both parties to be considered.|— 
Tivont, Manenestrer, drp. v. Conmey, No. 142, 
cele. 

315. -——.]— MASON @. PROVIDENT 
& SuppLhy Co., Lrp., No. L438, ante. 

316. —— .} —AtTrwoop rr. LAMONT, No. 137, quite. 

Unreasonable protection of covenantee contrary 
to public policy.|—-See Nos, 258, 259, ante. 
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(d) Circumstances at Time of Covenant. 
317. General rule.|- -BADISCHE ANILIN UND 
Sopa FABRIK vw. SCHOTT, SEGNER & Co., No. 269, 
ante, 


318. - — -.} —Dowpren & Pook, Lrp. rv. Pook, 
No. 247, cle. 

319. — —.,— LAMSON PNEUMATIC TUBE Co. tv. 
Pumps, No. 2438. ante. 

320. -— —.}— RopriGcCezZ v. SPEYER BROTHERS, 


No. 145. anite. 

321. Covenant valid when made -— Whether 
Validity affected by subsequent events.! ~(1) Upon 
a contract for the sale of a lease & the goodwill 
of the business of a banker, the assignor agreed 
that hie would not, during the tern assigned, 
solicit the custom of or knowingly supply bread 
or flour to any of the customers then dealing of the 
said premises, without the consent of pitf., under 
a certain penalty: —Afeld: not void as an unreason- 
able restraint of trade. 

The first part of the agreement —that deff. would 
not directly or indirectly set up or carry on during 
the term the business of a baker, within one mile 
of the premises disposed of —is admitted ta be 
gvood (TINDALL, C.J.). 

(2) Ifthe contract is a reasonable one at the time 
it is entered into, we ure not bound to look out for 
Improbable & cxtravagant contingencies in order 
to make it void (TINDAL, C.S.). IRANNTE 2. 
Irvine (1814), 7 Man. & G. 9695 8% Scott, N. A. 
671; 141. 8.€. P2103 £1. T. OLS. 135 as 8 
Jur. 105]: 135 1. RR. B98, 

Annotations :-~.428 to (1) Consd. Baines +. Geary (1887), 35 
th. D. 151. Refd. elves #. Crofts (1850), 10 CG. BL 241. 
As to (2) Apld. Nordenfelt v2 Maxim Nordenfelt Guns & 
Amiunitlon (o., [1594] A.C. 5345 Haynes vr. Doman, 
[1899 2Ch. 13. Gencratty, Mentd. Millsv. Dunhui, | 1891 | 
1 Ch. 576. 

322. - --- — .- If the covenant is binding to 
its full extent when made, ifs signification cannot 
be varied by any subsequent. occurrence (TAL- 
FOURD, J.).— KEves v. Crorrs (1850), 10 (. TB. 
241; 19 1. 0. C. PP. 8853 14 Jur. 855: 188 1. RR. 
983; sub nom. Crorts v. Huves, 15 TL. T. OO. S. 893, 


Annotalions : ~Apld. Jacoby wv. Whitmore (V8KS), 49 TT. 
335. Consd. Townsend ». Jarman, (1900) 2 Ch. 69%, 
Refd. Wright v. Chappell (1869), 20 L.'T. 869: Davies r. 
Davies (1887), 36 W. 1. 86 5) Formby ev. Barker, (1903) 
2 Ch. 539. 

323, — ----——.|-—-A covenant, by a licencee for 
the residue of a term of fourteen years, of patent 
improvements in machinery for slubbing fibrous 
substances, not to make or vend any slubbing 
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frames whatever without the invention applied 
to them, is not void as a covenant in restraint of 
trade. To an action for breach of such covenant, 
deft. pleaded that he was at all times ready & 
willing, & offered to use, exercise, & put the inven- 
tion in practice, both in the making & vending 
slubbing frames with the invention attached, & 
used his best endeavours to induce manufacturers 
& others to cmmploy him to make & to purchase & 
apply the same from him; nevertheless, the 
invention & frames to which the invention was 
applied, was & were of so little value & utility, & 
were so defective & worthless, that without deft.’s 
default he was at all times during the continuance 
of the licence unable to induce any person so to 
employ him, & was by reason thereof prevented 
from using, exercising or putting In practice the 
licenee, & the invention & lieence became & were 
useless to deft., & the heence was of no use, benetit 
or effect, Wherefore deft. made & vended slubbing 
frames without the invention applied to them :~- 
feld : the plea was no answer to the action. 

It would be a very mischievous decision if we 
were to hold that a contract, which it may be pre- 
sumed was reasonable at the time it was entered 
into, might be construed as a contract in restraint 
of trade because something more useful than the 
subject matter of it has heen invented. or the 
habits of society have changed (POLLOCK, (.1.).— 
JONES tv. TEES (1856), ] H. & N. IS9s 26 TJ. dx. 
9; 2 Jur N.S. 685. 
alnnofations: Consd. Maxim Nordenfelt’ Gans & Amimmamni- 

tion Co. e. Nordenfelt, (2893) 1 Ch. 650. Refd. Lousitien 

r RousHion (2880), $4 Ch. D. 358 > Davies er. Davies (1887), 

ob Ch. dD. oo9 5 Mouchele. Cubitt (1907), 2. Poe ra. 


324. ---- -——-—.| -- NORDENFELS ov, MAXIM 
NORDENPELT GUNS & AMMUNITION Co. Now 139, 
ante. 

325. - -- - ~ (1) The benefit. of a partner's 


covenant not to carry on a similar business to that 
of the partnership during a fixed period from the 
commencement thereof passes by an assignment, 
of the goodwill of the partnership. 

(2) If one man, apart froin any business, takes 
a covenant in yvross from another man that he will 
not trade at all, that issimply oppressive. Tle does 
not require if to protect his own interest. because 
he has no interest to protect. Pts therefore only 
as meident to the business that the covenant can 
in its origin have leval validity, alvhough . .. it 
may very well continue to have validity after the 
original business has ceased, because ea post facto 
occurrences do not necessarily invalidate a cove- 
nant good in its inception (FARWELL, J.). 

(3) The et. no doubt qualifies the right which is 
given under an assignment of goodwill when the 
actual use of the name is not specified by Limiting 
the user of the name to which the goodwill is 
anpexed so as not to impose a personal liability 
upon the assignors (FAKWELL, J.).—-—POWNSEND v. 
JARMAN, [1900] 2 Ch. 698 5 69 1. J. Ch, 825 50 83 
1. PT. 36635 49 WLR. 158: 17 RP. OC. 649. 


Annotations: 248 to (1) Refd. Leetham v. Johustone-While, 
[1907] 1 Ch. 322: Dewes vr. Fiteh, [1920] 2 Ch. bod, 
Generally, Mentd. Pomeroy v. Scale (1906), 23 Tl. L. I. 
179; Boussod, Valadon vr. Marchant (1907), 24 Te de TG 


111. 
(ce) Populousness of District. 

326. General rule.}—Declaration, in asswnpsil, 
that, before & at the time of the promise, pltf. was 
a druggist, & had taken deft. into his service as 
assistant, al an annual salary, on condition, among 
other things, that deft. should enter into & perfornt 
the agreement after-mentioned 5; that deft., In 
consideration of the premises, & in performance 
of the condition, by an agreement, reciting a8 
above, agreed with pitt. that, if deft. should at any 
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time thereafter exercise the trade or business of 
a chemist & druggist in the town of T., or within 
three miles thereof, deft. should pay pltf. £500 as 
liquidated damages. Allegation of mutual pro- 
mises to perform the agreement; & that deft. 
exercised the trade within IT. Breach, non- 
payment of £500. Verdict for pltf., on non. 
assumpsil --—Jteld: (1) that there was a legal 
consideration for the contract ; (2) the ct. could not 
enter into the question, whether the consideration 
was equal in value to the restraint agreed to by 
deft. 3; (3) the restraint was not shown to be 
unreasonable or oppressive by the circumstance 
that its duration was not limited to the life of pltt., 
or to the time during which he should carry on the 
business. Judgment for pltf. 

If it is not unreasonable, as undoubtedly it is 
not, to prevent a servant from entering into the 
same trade in the same town in which his master 
lives, so long as the master carries on the trade 
there, we cannot) think it unreasonable that the 
restraint should be carried further & should be 
allowed to continue, if the master sells the trade or 
bequeaths it or it becomes the property of his 
personal representative ; that is... it does not 
appear to us unreasonable that the restriction 
should go so far as to... seeure the enjoyinent. 
of the same trade to his purchaser or legatee or 
exor, (TINDAL, C.J.). 

(1) Where the question turns upon the reason- 
ableness or unreasonablencss of the restriction oo... 
the answer may depend upon various circum- 
stances... suchas... the populousness of the 
neighbourhood (PINDAL, C.d.).- Hirencock ov. 
Comer (1837), 6 Ad. & Hh 438 5 1 Neve & PL B. 
T9062 2 War, & W. 4645 67.0. Fox. 26603; 1 5. 2. 
215: 112 i. RR. 167, Fox. Ch. 
alnnotutions sts fo (2) Apld. Leighton ve. Wales (2838), 5 

M.A W. Sto: Pilkington te. Seott CiSd60, fo MO WL 657: 

Sainterr. Ferguson (ist), 7 CL B. 716 > Gravely ce. Barnard 

(ISTH), LD. aR. dS Ka. O18. Consd. Cooper er. Southate 

(i891), 68 LL. Jd. Q. b. 670.) Refd. Proctor nr. Sargent 

(1810), 2 Man. & G. 203 Greene. Pree (i845), 13 M&W. 

BVO > Reo Weleh & Walls (hSo3) 17 Jur D007, cts 

fo (3) Consd. Muuiford vr. Gething (so), 7 CL BL N.S. 

B05: Iuastes eo. Pauss, (£97 t) Pb Ch. £68. Refd. Archer rv. 

Marsh (2837), G6 Ad. & BE 950) Pemberton vr. Vaughan 

(1847), Tl Jur. $bt: Tastings ». Whitley (1848), 8 bexch. 

OL1 3s Hives rv. Crofts (1850), £O CL PB. 2ab: ousillon rv. 

Rousition (E880), 11 Ch. Do. 35015 Badisehe Anilin und Soda 

Fabrik rm Schott, Segner, [1892] 5 Ch. 4475 Moenich ev. 

Fonestic (1892). GEL. BI. Cui. F387 5) Bogers re. Maddochks, 

[PsO2) 3 Ch. 816: Haynes oe Doman, (ESo9] 2 Ch. 133 

Phillips @ Stevens (E899), £5 RP. n. . 32a 5) Underwood 
tr Barker, (ES90] F Ch. 800) Townsend eo. darman (1900), 
GY hi. A. Ch. 8235) Meleliistrime ee. Bally miaeetlipott Co-op. 
Agicultural & Dairy soc. [I9OtO} AL Ce S48: Piteh 
e Dewes, [POLE] 2 ALC. 158. Uts to Ct) Refd. Ward vr. 
Byime (i839), oO ML & W. oaks Avery. Langford (1834), 
Kay, 663) Dendy vr. Henderson (1855), 1h Exeh. 194; 
Nordenfelt, vr, Madi Nordenfelt Guns & Atimiunition Co., 
FEnot] A.C. 030. Generally, Refd. Mallan vr. May cists), 
12 dL. J. lx. 376 5 "Pallik er. Tallin (1855), TP BLA BL BOL; 
Hilton re leekersley (1855), 6 I & BL47 > Mercer rn. Tiving 
(T8O8), Be OB. & 568: Jaeoby vr. Whitmore (1883), 49 
I. I’. 330 5 Davies re. Davies (P&87), 836 Ch. 1. 359 5 Mason 
® Provident Clothing & Supply Co. [1913] ALC. 7243 


ow 
Morris v Syavelb ' ‘ f ”» ‘ ry ) . f 
Oe VY, U99bo) 2 Ch. O75) Rodriguez tm Spever 
HOIO) ALCL AG, 0? ure B peyer, 


327. - 


-|- MALLAN v. May, No. 258, ade. 


D. Sale of Goodwill. 
peoe Distinguished from covenants between em- 
Ployer & employee.| —Norpenretr ov. MAXIM 


NORDENDHI GUNS & AMMUNITION Co., No. 139, 
eC. 
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within its exeeptions. 
intended to prevent a partial as well 


329. ——-.]—_UNbDERWOuD (I6.) & Son, Lrp. v. 
BARKER, No. 777, post. 
— JIERBERT 





330, ——.| Morris, Lrp.  v. 
SAXELBY, No. 1654, ante. 

331. .J—Atrrwoop v. LAMONT, No. 13], 
ante. 


332. Plaintiff & defendant having same names. 
—SMEDLEY’s Lrp. v. SMEDLEY (1918), [L921] zg 
Ch. 5380, n. 


Annotation :-—Refd. British Conerete Co. v. 


Scholtf, [J921! 
2 Ch. 563. 


SUB-SECT. 3.-—- GENERALAND DARTIAL RESTRAINTS, 
A. General Restraints. 
333. General rule -Not valid.) — CoLGAre vt. 
BACHELER, No. 677, post. 
334. -— - -~ —.}—-RoGkrs tv. PARREY 
as reported in 2 Bulst. 136 5 80 Jo. BR. Lod2. 


Annotations: Refd. Mitchel ec. Reynolds (711), 7 2. Wine. 
Bl: Maxim Nordenfelt Guns & Auimunitiom Co. 7. 
Nordenfelt, (E8Y5) PF Chy 630, 


(1613), 


335. ~~. -Broapd «. JOoLLyrie, No. oto. 
post, 
336. -  - — wi- PRUGNELL t. Gossi (1648), 


Aleyn. 673; S82 1. R. 91d, 


Annotations: Bed. Mitehbel cv. Resnolds (E711), bi. Wins. 


Jsi; Mallan co. May (is43), J1 M. & W. 653. 

337. ~ Mircikn tv. ReyNoups, No. 
oO, ante, 

338. — . General restraints of trade 


are bad: particular restraints, either as to time or 
place, are pood, if for a sufficient consideration. 
If... there be a good consideration given to the 
person restrained, a contract or agreement upon 
such consideration so restraining a particular 
person may be good & valid in law, notwithstand- 
ing the veneral rule (WILLES, CLE). -GUNMAKERS, 
Ero. (Mas TIER, Ere.) ¢. KELL (1742), Willes, oS4 3 
Poo Py te Ver 
ufnnotations ;  Consd. Ward v. Byrne (1800), 5 ML & WW. Gts. 
Apld. Mallan or. May (1815), 11 M. & W. 655. Consd. 
Nordenfelt er. Mann Nordenfelt Gains & Atenunition Co., 
fISUd] AL 0. 535. Refd. Rousillon ve. Loonsaillon (pss), 


}'Ch. DD. 85bs) Mineral Water Bottle Exchange & Trade 
Protectlon Soc. te. Booth (ls87), ob Weak 278. 


339. ~ Morris tv. COLMAN, No. 556, 
post. 
349. Tomer rv. AsHroRD, No. 250, 
ante, 
341. - .- AL ALLEN t. CHURCTULL, No. 
107, post. 
342, WICKENS t, EVANS, No. 71, 
ante, 
343. Hornenov. Gravies, No. ISL, 
anile, 
344. », -WALLIS tt. Day, No. 61S, 
post, 
345. : BRYSON t. WHITEHEAD, No. 
380, posé. 
346. . Tinpi oc. Giay, No. G10. 
post, 
347. ~~ . Rovsinnon oc. RousILLos, 
No. 138, ante, 
348. » —-VERNON vt. LLALLAM, No. 77d, 
| post. 
; 349. - 2 —-Bapiscik ANILEIN UND SODA 


FABRIK t. ScuoTr SEGNER & Co... No. 269, ante 
350. - -— 4, -UNDERWOOD (B.) & SON, 
| Lep. vo. BARKER, No. 777, post, 
appet. agreed to det oto resp.’s such 
bioseope films as appet. would suppl 


The sect. was 


na Kffect of Contract Act, 4. 27.) - | asa total restraint of trade.--NUr Ala | from time to time, the selection: of 
Te above sect. does away with the | DURAgH tT. ABDUL ALt (1892), 7.0L. 8. | films in appet.’s | diseretion. — tiesp. 
“stinction observed in the English | 19 Cale. 765.—IND. agreed that he would only exhibit: Che 


axes between 
of trade, & ma 
Within ite term 


jartial & total restraint 
cs all contracts falling 


Jeneral 
8 Vold unless they fall 


entered into an 


e. Ierclusive film 
restraint.}—Appet. «& 
agreement 


tims at. a certain place & would not 
lend or eub-hire them, & that he would 
not during the centinuance of the 


rending —- Whether 
resp. 
whereby 
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Sect. 2.—Validity of agreements: Sub-sect.3, A., B., 


C. dD, Sect. 3: Sub-sect. 1.] 
351. |—RuUsseLL ut. AMALGAMATED 








SOCIETY OF CARPENTERS & JOINERS, No. 254, ante. 








352. —- — ——.]—OCONTINENTAL TyRE & RUB- 
BER (GREAT BriIvain) Co., Lrp. v. HeaTit, No. 488, 
post. 

353. — —.}| — Worwoop 7. MILiAn’s 


TIMBER & TRADING Co., Lirv., No. 127, ante. 

354. Restraint against entering into partnership 
--For life of covenantor.|—-WALLIS v. Day, No. 
618, post. 

355. Restraint beneficial to public.]}—Want.is v. 
Day, No. 618, post. 








356. .|— DAVIES v. DAVIES, No. 406, post. 
357. .|-—UNbERWoon (1h.) & Son, Lrp. v. 


Barker, No. 777, post. 

358. Nature of trade.|—-Hanrms v. Parsons, No. 
779, post. 

359. Restraint reasonable.| — LEATHER 
Co. v. Lorsont, No. 147, ante. 


CLOTH 


360. -|— ROUSILLON v. Roust.Lon, No. 138, 
ante. 
361. «4 -~DowbEN & PooK, Lrp. v. PooK, 





No. 247, ante. 
362. Restraint necessary for protection of cove- 
nantee.| — ROUSILLON v. RovusiLtuon, No. 1388, ante. 





363. —-—~.: — Davies v. DAVIES, No. 406, post. 
364, ——-., Bapisente® ANILIN UND SODA 


FaBrik v. ScHOoTr SHaNER & Co., No. 269, ante. 


B. Partial Restraints. 
865. May be valid.|—Rogrks v. PARREY (1613), 
as reported in, 2 Bulst. 136; 80 I. R. 1012. 
Annotations :-——Refd. Mitchel vr. Reynolds (1711), 1 2. Wine. 


81; Maxim Nordenfelt Guns & Ammunition Co. 1. 
Nordenfelt, [1893] 1 Ch. 630. 
366. A promise by a trader, not to heep 

a shop in a particular place, in consideration that 

pitf. would purchase his old stock at prime cost, 

will support an assumpsil; but a promise which 
goes to a total restraint of trading, is void.— Broan 

v. JOLLYFE (1620), Cro. Jac. 596; 79 E.R. 509 ; 

sub nom, JOLLIE ve. BROADS, 2 Roll. Rep. 201 ; 

sub nom. JOLIFFE vt. BRopi, W. Jo. 135) sub mum. 

JELLIET 7. BRoab, Noy, 98. 

Annotations :— Refd. Hutchins v. Player (1663), ©. Bridg. 
272; Manby v. Scot (1663), 1 Keb. 441; Thoinpson v. 
Harvey (16389), Comb. 121; Winton v. Walks (1705), 
2d. Raym. 1129, Mitchel v. Reynolds (1711), L P. Wms. 
181; Hiteheock v. Coker (1837), 6 Ad. & El. 438 > Mallan 
vw. May (1843), 11 M. & W. 653: Muxim Nordenfelt Guns 
& Ammunition Co. v. Nordenfelt, (1893] 1 Ch. 630. 





1 
") 








367. » —COLMER v. CLARK, No. 277, ante. 

368. ——.' Wonrnis?v. CoLMan, No. 586, post. 

369. —~.J|—CONTINENTAL Tyre & RUBBER 
(GREAT Brirain) Co., Lrp. v. Lari, No. 488, 
post. 

370. —--—— If sufficlent consideration.]— PRUGNELL 


vu. GOSSE (1648), Aleyn, 67; 82 1h. R. O19. 
Annotations : —Refd. Mitchel ». Reynolds (1711). 1 P. Wms. 
181; Malan v. May (18435), 11 M. & W. 653. 


371. —- -..— MITCHEL v. REYNOLDS, No. 
59, ante. 

372. —-— .| CHESMAN r. NAINBY, No. 206, 
ante. 

373. - -——., GUNMAKERS, ETC. (MASTER, 


Tc.) v. FELL, No. 838, ante. 


374. - .| - TORNER tv. GRAVES, No. 181, 
ante, 
375. ---— If reasonable.| —HlorNieR v. GRAVES, 


No. 181, ante. 





agreement accept, exhibit, purchase, or 
hire films from any person other than | 8. AF. 
appct. :—J/eld ;: he agreement not 
in general restraint of trade & it was 
enforceable at appct.’s instance by 
interdict.— AFRICAN FITNES TRUAT, 





Trp. vr, HOFFMAN, [1921} C. P. D. 18.— 


PART V. SECT. 2, SUB-SECT. 3.-—B. 


f. Restraint bad.J—A contract under 
which a persun is partially restrained 


TRADE AND TRADE UNIONS. 


376. --- .| --DADISCHE ANILIN UND Sopa 
FABRIK v. SCHOTT SEGNER & Co., No. 269, ante. 


377. --— -  .|—Deft. was a member of pltf. 
socicty, which was formed to organise the 
marketing of home-grown hops by their sale 


through pltfs., & by «a written agreement deft. 
undertook to deliver to pltfs. all hops grown or 
produced by him in 1926 on certain land consisting 
of sixty-three acres. The agreement alsu provided 
that if deft. failed to dehver to pltfs. the hops 
grown on those lands or disposed of them other- 
wise than through pltfs. he would pay to plftfs. 
as & for liquidated damages the sum of £100 per 
acre or proportionately on a less acreage. 

During 1926 deft. leased the land in question to 
aco, to be used for hop gardens only. When that 
lease commenced the hop vines on the land had 
grown to such an extent that the hops were formed 
& pickable, though unless there was some urgency 
they would not be picked till a few days later. 
As those hops were not. delivered to pltfs. they 
claimed to recover as damages from deft. £6,300, 
being £100 per acre: Held: (1) as at the com- 
mencement of the lease of the sixty-three acres 
granted by deft. the hops were in a pickable 
condition they had been grown or produced by 
him; (2) the agreement between pltfs. & deft. 
was not unreasonable as being in restraint of 
trade: & (3) as a breach of the agreement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain beforehand, 
the sum fixed by the parties as a pre-estimate of 
the damage, namely, £100 per acre, was not a 
penalty but liquidated damages, which therefore 
pltfs. were entitled to recover. 

({) The ets. will view restraints of trade which 
are imposed between equal contracting parties 
for the purpose of avoiding undue competition & 
carrying on trade without excessive fluctuations & 
uncertainties with more favour than they will 
revard contracts between master & servant in 
unequal positions of bargaining, MKWNonisn Hop 
GROWERS b. DERING, [1928] 2 WK. B. 17's 97 TL J. 
K. B. 569; 180 TP. 765 4 PT. 1. Re 44s, CO. A, 


378. —-— -- & not injurious to public.|— 
RUSSELL v. AVMALGAMATED SocrerTy OF CAR- 


PIENTERS & JOINERS, No. 204, ante. 
379. When restraint partial—Sufficlent limit of 
space or time.; -Daviis v. Davie., No. 406, post. 
Modern tests of validity. ]-—See Sect 2, sub-sect. 1, 
ante, 





C'. algreements tending to Monopoly. 
See Part IIT., Sect. 2, sub-sect. 2, ante 


IT), Other Cases. 


380. Whether agreement valid ~Not to use trade 
secrets —- Space unlimited —- Time unlimited.| — 
(1) A trader may sell a seeret in his trade, «& 
restrain himself generally from the use of it. 

Although the policy of the law will not permit 
a general restraint of trade, yet a trader may sell a 
secret of business & restrain himself generally 
from using that seercet (LEACH, V.-C.). 

(2) Specific performance decreed of an agree- 
ment to sell the goodwill of a trade, & the exclusive 
use of a secret in dyeing - Bryson v. WHITEHEAD 


(1822), | Sim. & St. 74; Ld. 5.0.8. Ch. 42; 57 
KOR. 29. 
381. -— /-- LEATHER CLOTH 


C‘o. v. LORSONT, No. 147, ante. 


fiom competing, after the term of his 
engagement is over, with his former 
cinployer is bad under Contract Act, 
Be 2 .— BRANMAPUTRA Tra Co., LTD. 
». SCARTH (1885), I. L. BR. 11 Cale. 


545.—IND 








Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


382. ———- ——— —- ———-.|-—Deft. entered the 
employment of pltfs., who employed secret pro- 
cesses, under an agreement by which he was to 
acquire knowledge of their manufactures in 
accordance with their secret processes & to hold 
as confidential their secrets or secret processes & 
not at any time to communicate any of pltfs.’ 
formulae, processes, or machinery to any person, & 
not ‘ within the British Kmpire or the Continent 
of Murope for ilve years” after leaving their 
employment directly or indirectly enter into or be 
engaged in the business of manufacturing or 
selling carbon papers & ribbons or in any business 
which for the time being might be carried on by 
pltfs. 

After leaving pltfs.” employment deft., who had 
obtained particulars of a secret: inachine of pltfs.’ 
& formulae & of materials used by them, became 
manager to a co. which manufactured goods 
similar to those of pltfs. :—//eld : on a inotion for 
an interlocutory injunction in an action to enforce 
the agreement, deft. had made an improper use of 
pitfs.’ secret formulac or processes of manufacture 
within the first branch of the agreement which did 
not extend to processes in comunon use & to which 
considerations of time & space did not apply, « 
his breach of that part of the covenant ought to 
be restrained. The covenant restraining deft. 
from engaging for five years in any business which 
pitfs. might carry on would be too wide, but was 
severable from the rest of the second part of the 
agreement. The covenant in that part being 
qualified both as to time & space, the ones of 
proving that it was unreasonable lay upon deff., 
A, the evidence showing that the covenant was 
necessary for the proper protection of trade, this 
part of the covenant was held not to be unreason- 
able, & an interlocutory injunction granted in the 
terms of the covenant down to the words ‘* carbon 
papers & ribbons.’’-—CAaRTBONUM Co., Lip. v. 
Lae Coven (1918), 109 L. T. 3855 on appeal, 109 
L. 'T. 587, (. A. 

383. - - Fourteen years.}——)eft. 
sold to pltf. a business of manufacturing & selling 
the “ Government Carbolie Disinfectants,” the 
process of inanufacturing which was a secret in his 
possession, & covenanted not to carry on the 
business of a manufacturer or seller of the ‘‘ Govern- 
ment Carbolic Disinfectants’? or of any other 
article or thing of a disinfectant nature for fourteen 
years, & not to disclose the secret for the same 
period. Pitf. brought this action, alleging that 
deft. was infringing those covenants & seeking to 
restrain him. Deft. delivered a statement of 
defence, whereby he specifically denied that he was 
infringing the covenants, & further demurred on 
the ground that the covenant not to carry on such 
business was in restraint of trade, & too general in 
its provisions :—Held: having regard to the 
subject-matter the covenant was not too general, 
& the demurrer must be overruled.— Haca v. 
Dariey (1878), 47 L. J. Ch. 567; 881. T. 812. 
Duty not to disclose confidential infor- 
mation.|—~Sce, yencrally, MasTmrn & SERVANT, 
Vol. XXXIV., pp. 121, 122, Nos. 923-934. 

384. —-— Payment of shipping dues—Goods 
shipped at particular docks.|— If the directors of a 
railway co. become, for the purpose of the co., 
lessees of land, with a privilege to use docks. & 
agree to pay rent & royalties to the owner of the 
docks, & enter into other conditions which, by a 
state of circumstances subsequent] yercated, appear 
to be unreasonable & impolitic, such stipulations 
x conditions cannot on that account be treated 
rp ultra vires of the directors. Nor can a condition 

9 pay shipping dues, not only for goods actually 


wee ie 
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brought along the railway & shipped at those 
docks, but for goods brought along the railway 
to be shipped at other docks, be treated as a 
covenant in restraint of trade.- Tarr VALE Ry. 
Co. (DIRECTORS, ETC.) v. MACNABB (1873), L. R. 
aid L. 169; 42 L. J. & B. 153; 22 W. ht. 65, 

385. Covenant in gross.|—TOWNSEND 
JARMAN, No. 325, ave. 

386. —— .|—LEETHAM (ITENRY) & SONS, 
LTp. v. JOUNSTONE-WHITE, No. 634, post. 
Restrictions on buyer of goods.) —- Sic 
SALE OF Goops, Vol. XX XIX., pp. 625-527, Nos. 
1401--1409. 

To prevent competition.) —See Part LII., 
Sect. 2, sub-sect. 2, ale. 

-——— Agreements in general & partial restraint of 
trade.|—-Sce Sub-sect. 3, A. & B., ante. 

Particular trades, businesses & professions. | 
—NSre Sect. Y, posi. 





U. 














SecT. 3.—PARTIES TO AGREEMENT. 
SuB-seEcT. 1. IN GENERAL. 

387. Agent acting under power of attorney— 
Right to bind principal.!- By a power of attorney, 
B., who was one of the four partners in a firm of 
dyers carrying on busmess at LD. under the style of 
B. O. & Co., appointed his brother fl. his attorney, 
to sell or concur in selling any of his real, lease- 
hold, or personal property to any person 91 persons, 
‘“upon such terms, subject to such special or other 
conditions, & in such manner’ as the attorney 
should approve, & also to sign any deeds that ought 
to be executed “ & generally to do, neyotiate, 
transact, & perfect all & anv other act, deed. 
matter or thing whatsoever... for the trans- 
acting, settling, & adjusting all other my estate, 
affairs, tradings, & concerns whatsoever 230 & 
with full power & authority to act as fully & 
effectually as if he were personally present & did 
the same himself. K., acting for himself as a 
partner, & also under Ins power of attorney on 
behalf of B., joined with the other partners of the 
firm in executing a contract for the sale of the 
business to LL. 

Amongst other thinzs, it was agreed that IT. 
should pay the debts of the business, which were 
estimated at £15,000; if they did not exceed that 
amount the vendors were to be entitled to a share 
of profits calculated on £5,000 ‘* deferred capital”? : 
if the debts exceeded £15.000, £5 for every t2 of 
the excess was to be deducted from the £5,000 
deferred capital; the vendors might require H. 
to take over their deferred capital, paying in eash 
two-fifths of its nominal amount ; if the concern 
Was converted into a limited co.. the vendors were 
to receive shares for their deferred capital; & if 
the debts were less than £15,000, H. was to pay the 
difference in cash at the end of two years. It was 
agreed that HT. might carry on the business under 
the style of B. O. & co.. & that the vendors should 
not carry on any like business within tiftv miles of 
D. 1. brought an action for specific performance : 
—Hicld: (1) the provisions as to deferred canital 
were only a way of ascertaining the purchase- 
money, & did not constitute a partnership: A 
therefore the agreement was not void against 8., 
on the ground that the power of attorney did not 
authorise an agreement for a partnership: (2) if 
the power of attorney did not authorise ly. to give 
the purchaser power to trade under the name of 
B. O. & co., nor to agree not to trade within fifty 
miles of D., they were stipulations for the benefit 
of II., which he could waive. & he having done so; 
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Sect. 3.—Larties to agreement: Sub-sects. 1, 2 & 3, 
A, & B.| 


that a decree for specific performance ought to be 
made. 

(3) Semble: 18., was authorised by the power of 
attorney to enter into the agrcement not to carry 
on business of a similar character, within fifty 
miles of 1)., as a going concern could not be sold 
advantageously without such a provision. Qu.: 
whether he was authorised by the power to give 
authority to LL. to trade in the name of B. O. & co. 
— TAWKSLEY ¢. OUTRAM, [1892] 3 Ch. 3595 62 
L. J. Ch. 215; 67 1. T. 804; 2 BR. 60, C. A. 
Annotations :~—.ts to (2) Consd. Lloyd v. Nowell, [1896] 

2 Ch. 744. Refd. Mouell v. Studd & Millington, [1913] 

2Ch. 638. Generally, Refd. Re Johnston Foreign Patents 

Co., Fe Johnston Die Press Co., Jte Johnustonia Kngraving 

Co., J. BP. Trust v. Above Cos,, [1904] 2 Ch. 2384; North 

tv. Loomes, {1919) 1 Ch. 378. 

388. Receiver & manager appointed by court.| 

--HowaAnrbD v. DANNER, No. 219, ante. 


SUB-sECT. 2.---INVFANTS. 

Sce MAsTER & SERVANT, Vol. XXNXILV., pp. 42- 
44, 506, Nos. 184-189, 101, 195-199, 202, 203, 205, 
206, 4200; &, generally, INFANTS, Vol. XXVIIL., 
pp. 152 cf seq. 


Je 


SUB-sECT. G.-- RIGHTS AND LIARILITLES OF 
REPRESENTATIVES AND ASSIGNEES. 
al. Personal Representatives. 

389. Whether bound by agreement Executors 
of covenantor.|- Cooke ¢. CaLcRrorr (L773), 2 
Win. BI. 856; 3 Wils. $80 5; 905 H.R. 1111. 

390. Right to benefit of agreement —Administra- 
trix of covenantee.; —-MARTIN v. BRUNSDEN (1804), 
US lee oe 28a ES 
391. - ~— Executors of covenantee.|— ARCHER 
v. Manan, No. O17, post. 


392. - ~.| —HASTINGS v. WHITLEY, No. 
O65, post. 
393. ~ — -) ~HINKINS v. ALDER (1906), 50 


Sol. Jo. 255, D.C, 
BR. Assignecs. 

394. Right to benefit of agreement- General 
rule.;— (1) In an agreement for employment as a 
muk carrer, the servant undertook not to serve 
or interfere with any customer served or belonging 
at any time to the master, ]us successors or assigns : 
—Held: if on the construction of the undertaking 
it was not limited to interference with persons who 
were customers during the employment of the 
servant. the undertaking was severable, & capable 
of enforcement im respect of persons who were 
customers during the employment. 

(2) The benefit of such a covenant is assignable. 


— BAINES vo. GEARY (1587), 35 Ch. 1). 154; 56 
L. J. Ch. 985; 56 1. T. 567; 51 5. P. 6283 56 
W.R.98; 3. LR. 523. 


Annotations: -as to (1) Consd. Baker v. Hedgecock (1888), 
39 Ch. TD. 520. Distd. Peis cv. saalfeld, [1892] 2 Ch. 149. 
Dbtd. Dubowshi vr. Goldstein, [1896] 1 Q. B. 47%. NUE. 
Continental Tyre & Rubber (Great. Britain) Co. v. Teath 
(1913), 29 71. L. R. 308. Reld. Mills ». Jbunham, [1891] 
1 (h. 5763; Mastm Nordenfelt Guns & Ammunition Co, 
+, Nordenfelt, (1893] 1 Ch. 630; Haynes v. Doman (1899), 
sO L. T. 569: Underwood v. Barker, [1899] 1 Ch. $00; 


Chard v. Huinmond (]901), 48 Sol. Jo. 773; Hooper & 
Ashby v. Willis (1906), 93 L. T. 624; Leng vo. Andrews, 


Diussell ov. Amalgamated Soc. of 


[1909] 1 Ch. 763; 
Millers v. 


Carpenters & Joiners (1910), 102 L. T. 119; 
Steedman (1915), $4 L. J. KB. B. 2057. 


395. -~~— Purchaser of part of business—-Cove- 
nant with employer, assignees & successors.|— 
(1) The servant of a milkman, in C, street, London, 
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TRADE AND TRADE UNIONS. 


agreed not to carry on the like business within 

three miles therefrom :—Held: this was not an 

undue restraint of trade, & the servant was 
restrained, by injunction, from violating his 
agreement. 

(2) A. agreed to take B. as his servant, “* at such 
wares as might from time to time be agreed on,”’ 
& B., on his part, agreed to serve A., & not to set 
up trade for himself within certain limits. 3. 
accordingly entered into & continued In A.’s 
service, at wages agreed on :—//leld : there was a 
good & valuable consideration 1o support the 
agreement as against B., & the et. enforced it. 

(3) A milkman, carrying on business in three 
places, took deft. into his service. Deft. engaged, 
as regarded the milkman, his assignees & suc- 
cessors, not to carry on a stuilar trade within 
certain limits. A. sold his branch business at 
one of the three places to pltf., who retained deft. 
in his service: —Held: pltf. as assignee & suc- 
cessor of part of the business, was entitled to the 
benefit. of deft.’s contract. ~—BeENWELL ov. INNS 
(1857), 24 Beav. 807; 267, 0. Ch. 6683 3; 30 1. 7. 
O.8S. 70; 213. P. 7083 53 i. RR, O76. 

Annotations :-~.ts to (1) Refd. Harms v. Patsons (1862), 
$2 Beav. 328. As to (3) Consd. Baines v. Geary (1557), 
3o Ch. D. 154. Refd. Batho v. Tunks, (1502) W.N. 101. 
396. — —— Purchaser of goodwill of business— 

Covenant of original vendor not to compete.| - 

ILVEs v. Crorrs, No. 614, post. 


397. —-— —-—.|—Defts. assigned to pltf a 
business they carried on in partnership on certain 
premises. In the deed of assignment they 


covenanted not to carry on the business within 
a certain area, por to do any act, matter, or thing, 
whereby or by reason whereof pltf., his exors., 
administrators, or assigns, or any other person or 
persons, claiming or to claim under him ov them, 
should or might be injured or dammified in the 
trade or business. Subsequently pltf. assigned to 
A. & JB. the business in its entirety & the pgood- 
will thereof as carried on by pltf. upon the afore- 
said premises,” A engaged that he would not, 
after the transfer of the said business, carry on 4a 
shnilar business withim a certain area. There was 
not, however, any express assignment of the 
benefit of defts.” covenant to A., & B.. but the 
memorandum containing the terms of the assign- 
ment stipulated that all proper dues & documents 
should be prepared & signed by the necessary 
parties. After the assignment to A. & B. defts. 
committed a breach of their covenant with pltf. by 
carrying on business within the specified area : 
Held: pltf. was entitled to recover substantial. 
& not merely nominal damages, as a trustee for 
A. & 4K., his assignees.— Waraus a. CHAPPELL, 
(1869), 20 L. T. 386035 17 W. R. 655. 

39 ; An agreement by a person 
employed by another not to carry on a similar 
business at any time thereafter within a certain 
area is, in the absence of express stipulation to the 
contrary, construed to continue during the whole 
of the contractor’s lifetime, notwithstanding the 
employer has (a) removed his business to another 
place; or ()) assigned it to a third person; or 
(c) retired from the business without assigning it. 
The bencfit of such an agreement, since if adds 
value to the goodwill of the business, passes on 
an assignment cither of the ‘‘ goodwill ” or of the 
“beneficial interest’ in the business; & the 
agreement may be enforced by the assign, although 
assigns are not expressly mentioned in the 
agreement. 

On being employed as a shopman to C., an 
Italian warchouseman, W. entered into a written 
agreement with (., in which the assigns were not 
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mentioned, not to carry on a similar business 

within a mile of C.’s shop. C. afterwards removed 

his business to other premises 450 yards away, 
taking W. with him as shopman. W. afterwards 

Ieft his employment) & (. sold the beneficial 

interest’ & poodwill in his business to J. W. 

having set up a similar business at premises not a 

mile distant from either of C.’s premises :-— Weld: 

in an action by J. against W. the benefit of W.’s 

covenant with C. passed by the assignment to J., 

& J. was entitled to an injunction restraining W. 

from carrying on business within the one mile 

limit. 

No evidence as to the intention of the parties 
‘an obe admitted (Brerr, M.R.)—JACOBY vu. 
Wiuirmorr (1883), 49 J. TP. 3353 48 J. PP. 325; 
b2 W. R. 18, CL. A. 

JAnnotations :—Consd. Davies vr. Davies (1887), 36 Ch. D. 
359. Apld. Smith «. Hawthorn (1897), 76 L. T. 716; 
Townsend v, Jarman, {1900} 2 Ch. 698. Refd. Showell v. 
Winkup (1889), 60 L. T. 889; Batho v. Tunks, [1892] 


W.N. 1013) Leetbam vr. Johnstone-White, [1907] 1 Ch. 
322; Woodbridge v. Bellumy (1911), 80 L. J. Ch. 265. 


399. .|--Pltfs. in Mar, 1886, cimploy ed 
deft. as a brewer's traveller, under an agreement 
restraining deft. from becoming employed in the 
sale of beer, spirits, tobacco, or civars within a 
Jimited arca for two years after leaving pitf.'s 
service, Without pltf.’s written consent. Pltfs. 
in Mar. 1887, assigned their business of brewers, 
with the goodwill, fo a co., agrecing verbally with 
the co. that they should employ pltfs.? travellers. 
Deft. entered the co.’s service, & left them in 
Sept. 1887, & became employed in a similar 
business. Pltfs. brought an action ayainst deft. 
for injunction: /Jfeld: (1) the benefit of the 
restrictive agreement passed to the co. with the 
soodwill, & plifs. were merely trustees thereof for 
the con: (2) pitts.’ consent to deft.’s entering the 
service of the co., independently of its not having 
been in writing, was not a release of the restrictive 
agreoment for the future. SHowELL v. WINKUP 
(1859), GO LL. T. 389. 





eae, 


400. - j— BATHO tv. Tunns, [182] 
W.N. 101. 
401. - Purchaser from administratrix. | 


- MARTIN ¢. BRUNSDEN (1894), 98 L. T. Jo. 237, 
ee a 


402. | “POWNSEND tv. JARMAN, No. 
825, ante, 
403. - ~— Purchaser from receiver.| J)cft. 


& his partner, who were publishers & proprietors 
of a magazine, sold their business to a limited co.. 
& agreed to become managing directors of the co. 
for three years. The agreement further provided 
that the vendors would not during the three years, 
if they continued to be managing directors either 
solely or jointly, carry on or engage directly or 
indirectly in any other trade or business, or if they, 
or either of them, for any reason ceased to be 
managing directors or director, they or he would 
not, during the period of ten years from the date 
of their or his so ceasing, carry On or assist or 
take part, directly or indirectly, in the same or a 
similar business in the City of London or within 
“0 miles thereof. A receiver, who was appointed 
on behalf of the debenture holders in the co., sold 
the business to pltf., & informed deft. that his 
heT Vices as Managing director would no longer be 
required :-—Held : the covenant was not too wide ; 
le covenant was not put an end to by the receiver 
informing deft. that his services would no longer 
e Tequired ; & the covenant passed to the assignee 
upon the assignment of the goodwill of the business. 

VELSTEAD v. HADLEY (1004), 21 'T. LL. R. 165, 


404, --- aS 


& 


—A partnership agreement was 


TRADE BY AGREEMENT. 41 
entered into by A., B., & C. on Dec. 1, 1905. By 


an agreement made between A., b., & C. of the one 
part & S. of the other part, made on Dec. 2, 1905, 
S. agreed to serve as general manager for ten years 
from Jan. 1, 1906, if the partnership should 50 
long exist, &, if that engagement should during 
such term be terminated in consequence of any 
breach on the part of S. of any of the terms of 
engagement towards the firm, S. bound himself 
not at any time within ten years thereafter & 
within a radius of 20 miles from Nelson’s Column 
to carry on or be engaged in any business similar 
to or including the business for which the firm was 
about to be constituted. S. was dismissed on 
Oct. 3, 1907, for breach of the terms of engagement. 
The goodwill of the business was assigned to pltf. 
co. on Nov. 12, 1907, PItf. co, asked for an 
injunction restraining S. from carrying, op business 
within 20 miles of Nelson's Column. SS. alleged 
that he was not carrying on a similar business as 
he did not manufacture, but merely bought from 
mnanufacturers. He also said the covenant was a 
personal one & could not be assigned. On 8.’s 
notepaper he described himsclf£ as ‘f Automobile 
carriage builder. High class work at) moderate 
price,” & he also advertised :--Held: (1) S. was 
carrying on a business similar to & directly com- 
peting with plaintiff co.; (2) the object of the 
agreeinent was to protect the goodwill of the 
business, & the benefit passed to the assignee of 
the goodwill.— AVTOMORILE CARRIAGE BCILDILKS, 
Lrp. ¢. Savers (1909), 1UL ET. 419. 

405. —- -.|—In 1806 deft. entered into an 
agreement in writing with a partnership firm 
consisting of two members who were carrying on 
the business of importing & selling wood « slate, 
that he should be employed by them as clerk, 
traveller, & representative for the sale of their 
commodities, By clause 8 of the agreement it 
was provided that deft. should not at any time 
during the period of five years after he should 
cease to be in the service of the firm be ‘S engaged 
or concerned, either alone or with or on behalf of 
any other person or persons, in any business what- 
soever connected with the wood & slate business ”’ 
in the four specified adjoining counties without the 
consent in writing of the firm. After the death 
of both of the partners deft. entered the employ- 
ment of another firm of timber merchants, who 
eventually estabhshed a branch of their business 
at a town which was in one of the counties referred 
to in the agreement, & they appointed deft. as 
manager of it. DPitfs., the exors. of the last sur- 
Vining partner, complained that deft. had been 
soliciting orders from their customers in breach of 
the agreement, & they brought an action avainost 
him claiming an injunction to restrain further 
breaches & damages : - field: the restrict e agree- 
ment was one the benefit of which was capable of 
being assiened A was assigned with the goodwill 
of the business, but the restriction imposed by the 
agreement went further than was necessary for the 
reasonable protection of the employers, & would 
not: be enforced by the cts., the words * connected 





with” being an exceedingly vague & general 
expression, & what it meant to include was 


something which was not the wood business itself. 
—WrlITMORE v. Kina (L918), 87 L. J. Ch. 647 5 119 
Fae Ty Dboys AS 
406. - - Continuing partner.\-- (1) Qn a dis- 
solution of partnership the retiring partner, who 
received a large sum of money, covenanted ‘ to 
retire from the partnership; & so far as the law 
allows, from the business, & not to trade, act. or 
deal in any way so as directly or indirectly to 
affect the continuing partners.’ The business 
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Sect. 3.—Parties to agreement : Sub-sect. 3, B. Sects. 
4&5: Sub-sects. 1 & 2, A., Bo &C.] 


fof galvanised iron manufacturers} had been car- 
ried on at Wolverhampton & in London. In an 
action by the survivor of the continuing partners & 
his assignees to restrain the retiring partner from 
carrying on a similar business in Middlesex :— 
Held: the covenant to retire from the business so 
far as the law allows was too vague for the ct. to 
enforce. 

(2) If there is valuable consideration then the 
et. will not consider, but will leave the parties to 
consider whether that consideration is or is not 
sufficient (CoTron, 1.J.). 

(8) A limitin time is not indispensable in order 
to enable the covenant to be enforced where there 
is some other limit to be found which makes the 
contract reasonable & necessary for the protection 
of the party who seeks to protect himself 
(Bowen, J..J.). 

(4) 'The law of England allows a man to contract 
for his labour or allows him to place himself in the 
service of a master, but it does not allow him to 
attach to his contract of service any servile inci- 
dents, any elements of servitude as distinguished 
from service (BOWEN, L.J.). 

(5) If a covenant is in any way limited, cither 
sufficiently as regards space, or sufficiently as 
regards time, then it will not be considered as an 
absolute restraint of trade, but only a limited 
restraint (CoTTON, L.J.). 

(6) It is not necessary in the present case to 
consider or to decide whether what I have called 
the old doctrine of the common law, that cove- 
nants absolutely unlimited both in space & in 
time ought to be modified, having regard to the 
altered character of the commercial intercourse 
of the world (Bowen, L.J.).— DAVIES v. DAVIES 
(1887), 36 Ch. D. 359; 567, 7. Ch. 962 5 58 L. 'T. 
209; 386W.R. 86; 3:'T. L. R. 8839, C. A. 
Annotations :— As to (1) Refd. Tinsley v. Tinsley (1888), 

4T. L. R. 376; Welstead ». Hadley (1904), 21 T. L. R. 

1653; Reeve v. Marsh (1006), 23 TT. L. bt. 24. 4s to 

(3) KRefd. Malle » Dunham, [1891] 1 Ch. 576. 4s to 

(4) Apld. Horwood t. Millar’s Timber & Trading Co., 

(19171 1 Kk. B. 305. ds to (5) Refd. Davies, Turner tv. 

Lowen (1891), 64 L. T. 655; Badische Anilin und Soda 

Fabrik v. Schott, Seener, [1892] 3 Ch. 4473; North- 

Western Salt Co. v. Eleetrolytic Alkali Co. (1912), 107 

L. T. 439. 4s fo (6) Consd. Maxim Nordenfelt Guns & 


Ammunition Co. v. Nordenfelt, (1893) 1° Ch. 630. 
Generally, Mentd. Rivington vc. Garden, [1901] 1 Ch. 561, 








407. —-—- -y-— SMITH ov. LLAWTHORN, No. 
719, post. 
408. -—--- New trustees.)—CuAkp v. TTAMMOND 


(1904), 48 Sol. Jo. 773. 

Restrictions on use of premlses.|—See LAND- 
LORD & TENANT, Vol. XXXI., pp. 1538-156, Nos. 
2877-2898. 

Tied house covenants.|—See LANDLORD & 
Ae Vol. XXXI., pp. 109-112, Nos. 2448- 


SECT. 4.—FORMALITIES OF CONTRACT. 

See, generally, Conrracr, Vol. XIT., pp. 51 
ef seq. 

409. Whether express covenant 
SHACKLE vt. BAKER, No. 550, post. 

410. -- .j—Croutwenr v. Lye, No. 880, post. 

411. -—-- Admissibility of parol evidence of 
Be aE | AION v. GARDNER, No. 869, 
post. 

412. Sufficiency of memorandum —Name of em- 
ployer not appearing.|—— Norman o. WHILLETTS 
(1897), 13 'T. L. R. 264. 


A ech Choa General Billposting Co. v. Atkinson, 


necessary. |— 


| 


TRADE AND T'RADE UNIONS. 


Srect. 5.—CONSTRUCTION OF AGREEMENTS. 
SUB-SECT. 1.—IN GENERAL. 

See, generally, DkEDs, Vol. XVII., pp. 242 ef seq. 

413. Construed {n same manner as other agree- 
ments.]|--MALLAN v. May, No. 458, post. 

414, ——.|—MILIs v. DuNIAM, No. 641, post. 

415. Whole agreement must be taken together.] 
- GALE v. REED, No. 801, post. 


416. -  -.| ~ KIMBERLEY v. JuennNINGS, No. 136, 
ante. 
417. .| -R., a brewer, engaged M. as a 





traveller for procuring orders for & selling malt 
liquors, & also, if required by R., aerated waters, 
to the class known as wholesale purchasing agents 
in a certain district. M. agreed that for two years 
after the determination of his employment he 
would not be concerned in selling malt liquors or 
aerated waters within a certain district [100 miles]. 
R. uever dealt in acrated waters, nor required M. to 
obtain orders for them. M., after leaving R.’s em- 
ployment, became traveller to rival brewers within 
the prescribed district. R. brought an action, & 
applied for an injunction. M. insisted that the 
restriction was too wide, & therefore void. The 
judge construed the restriction as only prohibiting 
M. from selling wholesale, & held that the stipula- 
lation as to aerated waters was severable, & granted 
an injunction limited to selling malt liquors whole- 
sale :—-ddeld : (1) the ayreement must be con- 
strued as prohibiting M. from selling wholesale or 
retail within the limit, & the restraint was not 
greater than was necessary for the reasonable 
protection of R., for that selling wholesale & retail 
were not two distinct businesses, but only different 
modes of carrying on the one business of selling 
malt liquors, the selling malt liquors either whole- 
sale or retail within the district might alfect K.’s 
business, & R. was entitled to restrain M. from 
selling malt liquors in any way within the dis- 
trict; (2) the stipulation as to aerated waters was 
severable, 

(3) In eases of this hind, where a document 
contains a covenant in restraint of trade, as in all 
other questions of a similar hind, the first Ching is 
to look at the agreement, not only at part of it, 
but) at the whole of it. The business of the 
employer must be regarded & the dutics of the 
employed ; more especially the object of the 
covebant must be considered (LOPES, .J.).-— 
Roars vo. Mappocks, [1892] 3 Ch. 346; 62 I. J. 
(Ch. 219; 67 L. T. 829; 36 Sol Jo. 695; 2 R. 53, 
(Yk 
Annotations :—~As to (2) Apld. Attwood ev. Lamont, [1920] 

ie B. 146. Refd. Underwood v. Barker, [1899] 1 Ch. 

418. -.| ~MASON v. ProvIpUNT CLOTHING & 
SUPPLY Co., L1p., No. 148, aife. 

Severability.|—See Sect. 6, post. 

419. No presumption against validity.|—M1LLS 
vr. DUNHAM, No. 641, post. 

420. What should be taken into consideration— 
Intent of parties..—GaAaLb v. Rep, No. 801, post. 





421. | Minis v. DunuAM, No. 641, 
post. 
422. -——- —- Prior to agreement.| —LOVEL. 





& CHRISTMAS, LTD. v. WALL, No. 798, post. 

423. Business of employer.|—-RoOGERS U. 
Mappocks. No. 417, anie. 

424, ——- -.|— UNpERWoOD (Id.) & SON, LTD. 
v. BARKER, No. 777, post. 

425. Duties of employee.|—~ ROGERS Uv. 
Mappocks, No. 417, anie. 

426. Object of restraint.|-—RoGERS  v. 
pocks, No. 417, ante. 

427, ——-- Business meaning of words.]— In 
construing a covenant in restraint of trade the 
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Part V.--RESTRAINT OF TRADE BY AGREEMENT. 


circumstances & the business meaning of the words 
used must be regarded, & where the covenantor, 
{he manager of the business sold, covenanted not 
to ‘be concerned or interested’ in a similar 
business, held, a breach of such covenant to 
become the manager of a rival business in the saine 
street. --CAVENDISH v. 'TAnry (1908), 52 Sol. Jo. 
726. 

428. Contract with wholesale dealer not to 
retail at less than specified price—Wholesale dealer 
commencing sale direct to public--Right of retail 
dealer to notice of charge.|—Defts., manufacturers, 
sold goods to pltfs., who were retailers, upon 
condition that pltfs. should not resell the goods to 
the public at less than a specified price. After 
business had been carried on between pltfs. & 
defts. upon this condition for three years defts., 
without giving pltfs. notice of their intention to 
change their method of business, beyan to sell 
goods direct to the public without the inter- 
vention of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge under 
their contract with defts. As a result) of this 
action by cdefts. pltfs. were left with goods which 
they had bought from defts. & had in stock, & 
could not dispose of the goods except at a loss. 
They now claimed damages on the ground that 
a term must be imphed in the contract of defts. 
that they would not themselves sell the goods 
to the public below that which pltf{s. were bound 
by the contract to charge, or at least that) before 
beginning to sell goods to the public they would 
give pltfs. sufficient notice to enable them to dis- 
pose of their stock of goods at a protit: J/eld: 
no such term as pltfs. required could be implied 
in the contract. --Livock v. PEARSON BhoriErs 
(J928), 388 Com. Cas. 188, 

29. — Whether entitled so to do.! - 
livock v. PEARSON Brorukers, No, 428, ante. 


SUB-SECT. 2.-- LAMITATION OF GENERAL TERMS, 
A. lyn General. 

430. Whether court will insert words.)|—Conrri- 
NENTAL TYRE & RUBBER (GREAT BRITAIN) Co., 
Lrp. v. Hears, No. 488, post. 

Nee, generally, DEEDS, Vol. XVII, pp. 853- 
305, Nos. 1640-1664. 

Restriction of general words by recitals.; Sve, 
generally, Disieps, Vol. XVIL, pp. 367-309, Nos. 
1782-1796. 





2B. As ito Time. 


431. Covenant by employee No limit of time 
expressed -Whether restricted to time of service.;— 
Deft.. on being appointed agent for the sale af 
wine & spirits of pltfs. gave to them a bond, with 
condition that deft. should diltgently, honestly, 
& faithfully serve pltfs., as such agent, & sbould 
uot, engage in, undertake, transact, or do any 
business in the same trade, within ten miles of the 
town of T., for himself, or any other person or 
firm, & should use his best endeavours to promote 
the Interest & increase the business & con- 
neetion of pltfs. ; & should faithfully & punctually 
collect, account for & pay over all debts of pltfs. : — 
Held: the restriction, as to deft. doing business for 
Pa persons in the same trade within the par- 
Neular district, was limited to the time he remained 
i pltfs.’ service. Kina tv. HWANSELE (1860), 5 

1. & N. 1063; 11. 1. 3763 157 E.R. 1119. 
dca PI, im: thie netionvear: 
fie o the business of a pathological laboratory. 
i had commenced the business in 1901. it 

nsisted of making chemical, microscopical, & 
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bacteriological examinations of samples of material 

sent to him & making reports thereon. It was in 

1901 a new method of medical research ; there 

were only two or three similar institutions in 

london, & plitf.’s clients were almost wholly 
consultant physicians residing in the Llurley Street 
district. In 1905 pltf. engaged deft. as assistant 
microscopist in his laboratory upon terms which 
inade the engagement terminable on a month’s 
notice, & included an agreement that deft. would 
not engage in any similar work within ten miles of 
pitf.’s labatory ; no limit of time was expressed. 

The period of notice was afterwards lengthened. 

Pitf. gave deft. six months’ notice on July 15, 

1912, but by consent the engagement was deter- 

mined on Oct. 25. Deft. shortly afterwards 

opened a pathological laboratory at 25, Beaumont 

Street, within half a mile of pltf.’> laboratory. 

Pitf. brought this action to restrain him. The 

judge held on the construction of the agreement 

that the restriction was consined to the time during 
which the engagement continued & dismissed 
the action: - Held: (1) on the construction the 
restriction lasted during the whole of deft.» life ; 

2) the restriction was wider than was reasonably 

necessary for pltf.’s protection & was therefore 

void. —IeAsSTES @. Rtss, (1914) 1 Ch. 168; 88 

ed Bhs S20 2108s. 21 28 BON Ee das We 237, 5 

58 Sol, Jo. 234, C. A. 

Annotations -—As to 1) NFL Dewees rm. Vitel, (1920) 2 Ch. 
159. As to (2) Apld. Millers m steedman (115), 94 Le J, 
K. BR. 2067. Distd. Dewees rm. biteh, (1920) 2 Ch. 159. 
Refd. Goldsoll er Goldiman, [1915] 1 Ch. 292, Horwood 
vt. Millar’s Taniber & Trading Co., [IYLT) 1 RK. RB. 3805 ; 
Attwood vt. Lamont, [1920] 3K. HK. a7h. Generally, Refd. 
Morris, Herbert tv saxelby, (19le] 2 Ch. 57; Neville v. 
Dominion of Canada News Co. (1415), 133 1. T. 979. 
433. —-— Not to interfere with customers—— 

Whether restricted to customers during time of 

employment.! —Bainr= v. GrEARY, No. 394, arte. 


434, | ONSKI r. PEET, No. 
407, post. 
435. ~— —— — ., ~A service ayrecment 


which shows that it 1s intended to apply to 
the solicitine of future customers who deal in 
the goods dealt in by the society entering into the 
agreement at the tuue when the employec of the 
society ceases to be in their service is too wide. ~— 
Kast BEssix Farnswmres, Lip. rv. HoLper (1026), 70 
Sol. Jo, LOOd, 

436. —-— Not to act for clients of employer— 
Refers to time of termination of service..—LiEWIs 
& Lewis v. DurRNForDbD, No. 726, post, 

437. Covenant by articled clerk-—Not to take 
away or do business with clients—Habitual clients.’ 
~ Waynt ve. Burcueun (1800), 7 T. L. Re. Ties 35 
Sol. Jo, SS, C. UA. 


C, As to Space. 

438. Whether restricted to particular locality.. — 
By an avreement for the employment of deft. by 
pitfs. in their business of dairsimen, deft. agreed 
that he would not, during the continuance of his 
service, or at any time thereafter, serve or solicit, 
or in any way interfere with any of the customers 
who should at any time be served by or then 
belong to pltfs. in the said business :- /leld: 
(1) deff.’s agreement must be construed as referring 
only to the business of dairymen as then carried 
on by defts. un a particular locality, & nof to any 
other such business started by them elsewhere : 
2) (Lokp Ese. VR. & Lopes, tJ.) the agree- 
ment was severable A was good with regard to 
customers of pltfs. who were such while deft. was 
in their service. : 

(3) (Riasy, L.J., & semble, Esner, MER.) The 
agreement was good both with regard to the 
above-mentioned customers & with regard to 
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Sect. 5.—Conslruction of agreements : Sub-sect. 2,C. 
& D.; sub-sects. 3, 4 & 5.) 


customers who became such after the termination 

of deft.’s service with pltfs. 

(4) The only test of the validity of an agree- 
ment in restraint of trade now is whether or not 
such an agreement is reasonably necessary for the 
protection of the person with whom it is made 
(RtiGgry, L..).---DVBOWSKI & SONS v1. GOLDSTEIN, 
[1896] 1Q. B. 4783 65 1. 0. Q. B. 3973 74 1. T. 
180; 44 W. RR. 4865; 12 7. . R. 2595 40 Sol. Jo. 
B34, C. A, 

Annotations: — .ts to (1) Apld. Underwood v. Barker, [1899] 1 
Ch. 300. Distd. Kensington & Knightsbridge Elect ric Light- 
ing Co. rv. Notting Hill Electric Lighting Co. (1918), 87 L.J. 
K. HK. 1076. Refd. North Western Salt Co. v. Electrolytic 
Alkali Co, (1912), 107 L. 'T. 439, — 48 to (2) Consd. Attwood 
vy. Lamont, [1920] 2K. B. 146. Refd. Chard v. Hammond 
(1901), 48 Sol. Jo. 773; Horwood vt. Millar’s Timber & 
Trading Cvo., [1916] 2 K. HK. 44. As to (3) N.FL East 
KMssex Farmers vt. Holder (1926), 70 Sol. Jo. 1001. As 
fo (4) Apld. Underwood v. Barker, [1899] 1 Ch. S00. 
(renerally, Refd. Hood & Moore’s Stores v. Jones (1899), 
81 L. T. 169. 

439. |—Bakr ve. CRAVEN (1908), 89 L. T. 
of4; 20 TL. RR. 51, CL A. 

440. Whether restricted to particular place of 
business —Change of place of business.|—-Deft. was 
engaged as ascervant by B., a dairyman, of Kvelyn’s 
Dairy, 160, Edward street, New Cross, & deft. 
agreed with B., his assigns & successors, that after 
quitting the service he would not ‘ interfere with 
the trade & the customers served by & from the 
dairy aforesaid.” PIt{s. purchased B.’s business, 
it being part of the agreement that B. should 
introduce pltfs. to his customers. The premises 
at 160, Edward street being found unsuitable, 
pltfs. moved the business to 95, Lligh street, 
Deptford, which was about the same distance from 
B.’s customers’ houses as was 160, Hdward street. 
After being in pltfs.’ service for some time, deft. 
left ther & thereafter served customers of pitfs. 
who had been introduced by B. Pitf{s. claimed to 
restrain deft. from committing a breach of his 
covenant by interfering with pltfs.’ trade or the 
enstomers served by & from pltfs.’ dairy at 95, 
Lligh street, Deptford :- //eld: the action failed 
as the covenant by deft. only related to customers 
served by & from the premises at 160, Mdward 
street, & none of those who had been served by 
deft. after leaving pltfs.’ service could be so 
described.— MArsnaLtn & Munray, Lrp. v. JoNEs 
(1913), 29 T. La. Rt. 351. 





D. As to Nature of Business. 


441. Whether restricted to particular trade.|— 
AVERY v, LANGFORD, No. 789, post. 

442. .|— Agreement by L., on entering for a 
term of three years the service of A., a tailor, not 
to enter the service or employ of any other person 
or enter into any cnyagement or be concerned or 
interested in carrying on either on his own account 
or otherwise, ‘‘ any business whatsoever within the 
distance of one mile from during the con- 
tinuance of the said term or afterwards during the 
further period of two years,” without A.’s consent 
in writing. On motion by A. to restrain B. from 
setting up as a tailor within the prescribed limit 
in breach of the agreement :—Jleld: the ayree- 
ment was vold, & effect could not be given it by 
rejecting the general restraint, & limiting the 








PART V. SECT. 5, SUB-SECT. 2.—D. 


441i. Whether restricted to particular 
trade.J—-Deft. obtained a license to sel! 
salt in the salt factory at Krishnapa- 
tam, & he executed an agreement by 
which he was to manufacture salt in 
the said factory as long ab the excise 


system should be in force, & doliver 
same to pltfs. for sale, & pitfs. were to 
give him a fixed price fur it :—JZ/eld: 
the agreement, so far as it restrained 
the sale of salt to others than plifs., 
was bud.—RAGAVAYYA v. SUBBAYYA 
(1889), I. L. I. 13 Mad. 475.— IND. 


g. Contract to pay higher price.) - 


TRADE AND TRADE UNIONS. 


agreement for the purposes of the action to carry- 
ing on the business of a tailor thereby sought to 
be restrained.— BAKER v. HiepaEcock (1888), 39 
Ch. D. 520; 57 L. J. Ch. 889; 59 L. T. 361; 36 
W.R. 840; 47. L. R. 569. 


Annotations :-—Folld. Continental Tyro & Rubber (Creat 
Britain) Co. v. Heath (1913), 29 T. L. RR. 308. Refd. 
atl re ee 11891) 1 Ch. 576; Morris v. Nyle (1910), 

ae DP. 545. 





443. -—— .]— Minis v. DuNuAM, No. 611, pos. 

444, ——.|—Mornicu v. FiENEStre, No. 646, 
post, 

445. .}—EuRMAN v. BARTHOLOMEW, No. 
207, ante. 

446. -- .|—Hoop & Moonr4’s Srones, LTp. 


v% JONES, No. 776, post. 

447. Ambiguous covenant.| -— NEVANAS 
(S. V.) & Co. v WALKER & FOREMAN, No. 506, 
post. 





SUB-SECT. 3. --ADMISSIBLLITY OF HXTRINSIC 
EVIDENCE. 

See, generally, Dtps, Vol. AVIT., pp. 302-358. 

448. Whether admissible—To identify subject- 
matter of contract—Nature of employment.] - 
A mereantile house in London, dealing in lace, 
employed travellers to obtain orders, & sell for 
them in England, each in a particular district or 
journey, A) vacaney having occurred in the 
travellership of the M. journey, pltfs. acquainted 
deft. with the fact, he being then in their employ 
in another occupation, & it was verbally agreed 
with him that he should fll the place, the under- 
standine being. that a contract in writing should 
be afterwards drawn up & signed. Deft. started 
ou the M. journey, & sometime afterwards the 
following form of contract: was sent down to him 
& he signed it : —S In consideration of my entering 
upon your employ, at a salary of, ete., LT herewith 
agree to do so with the understanding, that in the 
event of my wishing to travel, & doing so, for any 
other house in the same trade. on any part of the 
same ground, to pay you the sum of £50." Deft., 
after having travelled for pltfs. on the M. journey 
for about a year, quitted their service, & com- 
menced travelling, for a rival house of business, 
over the M. journey. In an action by pltfs. fo 
the penalty: - Meld: (1) pltfs. were entitled ta 
recover, for a good consideration for deft.’s under- 
taking appeared on the face of the writing 3 the 
circumstances under which deft. became traveller 
to plitf{s. showed a good consideration in fact ;— the 
contract meant to engage the entire services of 
deft. so long as he was in pltfs.’ employ, & it would 
have been a breach of it to travel for any one else 
in the absence of the prohibitory part 3; & therefore. 
the contract intended the penalty to attach in 
case deft. travelled, over the same ground, for any 
other house in the same trade after he left pltfs.’ 
employ; (2) the extrinsic evidence was properly 
admitted to identify the particular service in which 
deft. was to be employed, viz. that of traveller, & 
the ground over which he was to travel, viz. the 
M. journey; the subject-matter of the contract 
being thus ascertained, the contract) was not 
unlimited in point of space, & so void as in restraint 
of trade.—MuMForp v. GETHLNG (1859), 7 0. 3: 








A contract under which goods welt 
purchased at we certain rate for the 
Cuttack market, containing a stipula 
tion that, if the goods weut to Madras, | 
higher rate shonld be paid for thei, ii 
not one in restraint of trade.-—! IED 
Sook v. DuuruM CHAND (1890) 
I. L. R. 17 Cale. 320.—IND. 


Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


N.S. 305; 291. 5.0. P.105; 17... T. 64; 6 Jur. 

N.S. 4283; 8 W. R. 1873 141 EF. RR. 831. 

Annotations : —As to (1) Consd. Kastes ». Russ, [1914] 1 Ch. 
168. Refd. Mills vr. Dunham, (1891] 1 Ch. 576; Rogers 
pn. Maddocks (1892), 62 L. J. Ch. 219; Maaim Nordenfelt 
Guns & Ammunition Co. 7, Nordenfelt, [1893] 1 Ch. 630 ; 
Haynes v. Doman, [1899] 2 Ch. 13; Phillips a. Stevens 
(1899), 16 Te... BR. 325 Attwood vw Lamont, [1920] 3 
K.B. 574. As to (2) Refd. Krell oe. Uenry, | 1905) 2 K. B. 
740. Generally, Refd. Mason +. Provident Clothing & 
Supply Co. (1913), 82 L. J. K. 8. 11538. 


449. To show intention of parties.| — 
JACOBY Vv. WHITMORE, No. 398, anle. 

450. —- -| (1) Deft. entered into an 
agreement with pltf. as his employer, that he 
would not accept another situation, or establish 
himself in any business, within 15 miles of London, 
without the written consent of pltf. for a period 
of three years after leaving pitf.’s service 3 but 
such permission was not to be withheld if it could 
be proved to the satisfaction of pltf. that the 
situation sought, or the business established, was 
not for the sale of the same class of goods as those 
sold by pltf.: -Afeld: on a motion for an injunc- 
{ion to restrain deft. from breaking the agree- 
ment, the clause providing that pltf’s perniussion 
was not to be withheld unless the business in which 
deft. engaged was in the same class of goods as 
plifs. showed that the restrictive clause was 
mtended to apply to all kinds of business whatso- 
ever, & was therefore wider than was necessary for 
{he protection of pltf. & void. 

(2) We cannot receive such evidence [evidence 
to show how the clause was understood by the 
parties} (LINDLEY, [...J.). 

We are not entitled to make surmises ; we have 
to construe documents according to the languave 
deliberately used (BOWEN, L.J.).0 Penis 1. SAAL- 
renp, {ISG2} 2 Ch. 1493 GL LL. J. Ch. 10903 66 
1.7. 666 5 40 WLR, bASL OL A, 

Annotations: .18 to (1) Consd. Morris r. Ryle Cito), 108 
Lo). O45. Refd. Haynes ro Doman, (P899] 2 Oh. ES: 
Underwood ¢. Barker, | 1899] 1} Ch. 8005 Hooper & Ashby 
ve Willis 1006), 91 L.'). 6245 Cattermoul ev. Jared (£909), 
os Sol. Jo. 2tl sy Leng rv. Andrews, [)y00d) 1 Ch. 763 ; 
dtussell a. Amalgainated Soc. of Carpenters & Jomers 
(1910), 102 f.. PL bid: Millers eve. Steedman (1910), of 
Led. WS. 2007. 

451. ---— To show effect of restraint.) -- MouCcuEL 
e. Cuber & Co., No. 708, post. 

452. - --- To show past application of rules 
of trade union.|—Rtssent. vr. AMALGAMATED 
SOCIETY OF CARPENTIERS A JOINERS, No. 254, atte. 





SUB-SECT. 4. —- MEASUREMENT Ol] DISTANCES, 

453. Nearest means of access.) - A. in London 
merages not to open a shop for business within 
] mile of B.'s shop, he estimating the distance : the 
shortest. way of aceess by the footpath is to be 
taken. Woops v. DueNnnerr (1817), 2 Stark. 80; 
IT] KM. aR. 582, N. BP. 
-lunotations : —Consd. Leigh rv. Hind (1829), O BL & CL 774. 

Refd. Moutlet v. Cole (E872), Le. Re & exveh. 32. 


454, --——.]-—-(1) The assignor of a lease of a 
public-house in London, covenanted that he would 
hot heep a public-house within the distance of 
half a mile from the premises assigned: eld : 
the half mile, as mentioned in the covenant, 
Mnported half a mile measured by the nearest way 
of access between the premises assigned & any 
public-house afterwards kept by the assignor. 

(2) The proper mode of measuring the distance 
would be to take a straight line from house to 
touse, In common parlance, as the crow flies 





PART V. SECT. 5, SUB-SECT. 5. 
car “Carry on business of acrated 
eA manufacturers or appertaining 
mreto ?) SAAD or CAIN, [1924] 


k. 





Ss. ALS. Re. 203.—AUS. 

** Conecrned or interested 7? —Can SNL: da. {ES98) ALCL 142 
duct interfering with business or profits | lo NZ. Re 1G aff ths! eye es! 
of plaintiffs.] — SovuTHLAND FROZEN | 
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(PARKE, J.).—L&EIGH v. Hinp (1829), 9B. & C. 
774; 4Man.& Ry. K.B.579; TLJIL OLS. BL B. 
$133; 109 KH. R. 288. 

Annotations :—As to (1) Folld. Atkyns v. Kinnier (1850), 

4 Kxch. 776. =Asto (2) Apld. R. ». Saffron Walden (1546), 

9 YQ. HK. 763 Stokes v. Grisrsell i 14. B. 6078; Lake 

v. Butler (1855), 5 FW. & BB. Ye. olid. Moufiet v. Cole 

(1872), L. RR. 8 Exch. 32. 

455. Astraight line or as the crow flies.| 
v. WInp, No. 4514, anle. 

456. --——.|—Inder a contract not to carry on 
business within a given distance, the distance is 
to be measured in a straight line upon a horizontal 
plane, & not by the nearest practicable mode of 
access. —-DUIGNAN v. WALKER (1859), John. 416 ; 
28 1, 3. Ch. 867; 33.1.1. O. S. 256; 5 Jur. N.S. 
976; 7W.R. 5623 70 EF. BR. 496. 

Annotation : -Apld. Moutlet cv. Cole (1572), L. Ro S Eveh. a2, 

457. —-—-.|— Deft. covenanted with pltf. not. 
to carry on the business of a publican within half 
a mile of pltf.’s premises. He afterwards carricd 
on business within balf a mile if the distance were 
measured in a straight line, ‘‘ as the crow flies,” 
but not within half a mile if the distance were 
measured by the nearest mode of practicable 
access: /#leld: there had heen a breach of the 


LEIGH 





covenant.-——-MovUFLET rv. Coe (1872), lL. R.o8 
Tixch. 32; 42 L. J. fox. &; 27 1. TR. 6785 21 


W. R.175, Exch. 


5. --PARTICULAR Worbs AND 
PHRASES. 

458. ‘* London ’’—-Whether confined to City of 
London.!-—-In construing instruments the words 
are to be construed according to their strict «& 
primary acceptation, unless from the context. of 
the instrument. & the intention of the parties 
to be collected from it, they appear to be used in 
a different sense, or unless in them strict sense they 
are incapable of being carried into elfect 5 subject, 
however, to this. that the meaning of a particular 
word may be shown by parol evidence, to be 
diflerent in some particular place, trade or business, 
from its proper and ordinary signification. 

By articles of agreement between A., deseribed 
as “of Great Russell street, Bloomsbury Square, 
in the county of Middlesex,” of the one part, & 3., 
ete., of the second part, the former agreed to 
instruct the latter im the dnusiness of a surgeon 
dentist for a term of four vears, A af was stipu- 
lated that B. should not, without the consent of .A., 
carry on the business of a dentist surgeon “in 
London, or any of the towns or places in Ingland 
or Seotland.” where A. may have been practisiny 
before the expiration of the term: /feld: in its 
strict A proper meaning, the word London meant 
the City of London, in which sense it ought to be 
understood as there was nothing in the context to 
prevent its being construed im its proper sense ; 
& that a statement in the case, that ‘* London ” 
had a popular or colloquial sense, in which Great 
Russell Street would be understood to be within 
its limits, was not sufficient for the purpose of 
causing a different construction to be put) upon 
that word in the instrument. Manian ov. MAY 
(ASi1). 18 Mo & W.5113 14 Dd. Rx. doy do 8. 
OLS. 1743 Jur, 19; 153 E.R. 213. 

Annotations -—Refd. Wallace vr. A.-G. (1861), 33 Boav. 3st. 


Mentd. Simpson ve. Margitson (1847), 11 Q. B. 23. Davies, 


Turner tv. Lowen (189), 64 L. T. 655; Bruner vr. Moore, 


[WOE] 1 Ch. 305: Cave ve. Horsell, (1912) 3 KK. B. ass. 
459. —- - Whether confined to Metropolitan 


SUR-SECT. 





Expokt Co., LT. 
Lrp. (PS96), 


MEAT & PRODUCE 
r. NELSON BROTHERS, 


PoC Nid. 
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Sect. 5.—-Construciion of agreements: Sub-sect. 5. 
Sect. 6: Sub-sects, 1 & 2, A. & Bd 


eee anne, 


district.) Surcuirre & BINGHAM, LYn, v. HOLWILAL 
(1912), 184 L. T. Jo. 156. 

460. - ‘* In county of Middlesex.’’]|— Mason 
M PROVIDENT CLOTHING & SUPPLY Co., Litp., No. 
143, ale. 

461. ‘‘ Any matter or thing whatsoever in any- 
wise relating to specified trade -Lending money not 
included./——.\ covenant not to be engaged in a 
specified trade, “‘ or in any matter or thing what- 
soever in anywise relating thereto ” within a given 
district, does not prevent the covenantor from 
lending money to a person engaged in such trade 
within the said limits upon mtge. of his trade 
premises, although he may know that the mtyor. 
has no means of paying the debt except out of the 
profits of the business. Birp oy. Lake, Brrp +. 
TURNER (1868). 1 Hem. & M. 888 ; 71 ie. R. 147. 
Annotations :-—Folld. Smith rv. Hancock, [1891] 2 Ch. 377; 

Cory ve. Harrison (1901), 18 Sol. Jo. 300, 

462. ‘* Interested *’—- Means entitled to profits. | -- 
Minn (GEoO.) & Co, e. Tint, No. 537, post. 

463... - Means proprietary or pecuniary 
interest.'-—Smuirirp ev. Wancock, No. 549, post. 

464, - ~~ a Phe manager of a jewellery 
business enlered ito a covenant with the pro- 
prietors of the business that he would not become 
Interested in, either direetly or indirectly, a similar 
trade or business to that carried on by the said 
proprietors. Subsequently he entered the employ - 
ment of a firm in a similar business as an assistant 
at a fixed salary :-- Held: there was no breach of 
the covenant, as he had no ‘ proprietary or 
pecuniary 7" inferest jn his new employment. 
GOPHIR DIAMOND Co. ¢. Woon, (1902) 1 Ch. 950 ; 
Tid. J. Ch. 5505 S60 5. TT. S01; 50 WLR. 608 ; 
lee Pele It. 192. 

Annotation + Refd. British Concrete Co, t. 

Ch. 463. 

465. ‘** Concerned ’’—Means ‘* having something 
to do with.””)) Elimu (Gro.) & Co. v. Hin, No. 
oodt, aite, 

466. ‘*‘ Concerned or interested ’’ - Whether in- 
cludes creditor of competing business. HKesp., a 
coal merchant carrying on both a home A an 
export business, sold the home business to applts. 
& covenanted with them that he would not 
solely or jointh, with any olher person either 
directly or indirectly carry on or be concerned or 
interested im the coal trade in any part of Great 
Britain or the Isle of Man.’ He afterwards sold 
the export business to a co. & took the purchase- 
money In shares, The co. afterwards sold the 
business (0 a firm, the purchase-money being 
payable to the co. by instalments lasting over 
several years, The firm having begun to carry 
on both a home & an export business, applts. 
brought an action ayainst respt. for breach of 
covenant :—Ifeld : resp. was not ‘ concerned or 
interested in” the home business in the business 
sense which must be attributed to those words, & 
there was no breach of covenant. Cory (WIL- 
LIAM) & Son, Lrp. v. HARRISON, [P9006] A.C. 274 3 
759 1.0. Ch. 714: 93 1. T. S18, Hl. 1. 

a ae / -Apld. Cavendish uv. Tarry (190%), 52 Sol. Jo. 





Schelf¥, (1921) 2 


467. ——— Whether includes acting as manager of 
onl pies business.] —-CAVENDISH v. Tarny, No. 427, 
ante, 

468. Neighbourhood --— Immedlate neighbour- 
hood.!— Stripe. Martie, No. 695, post, 

469. ‘‘ Use’’ of works- Means manufacturing 
use. | Resps. contracted with applts. not to 
» erect or assist, orjbe in any way concerned or 
interested in the erection of or use of freezing works 





ae ee 
i an ee, 


TRADE AND TRADE UNIONS. 


at Bluff,” & thereafter contracted with W. first 
to purchase all frozen meat produced at his works 
at Bluff, & secondly to purchase his works at, the 
expiration of their contract. with applts., togethe! 
with additional works to be corn pista by that 
date :—-Held: (1) neither of these contracts with 
W. was a breach of the contract with applts., by 
the true construction whereof use means the manu. 
facturing use, & does not include the uses contem- 
plated by resps. in either of their purchases | 
(2) nor is it a breach to lend money to that third 
person where such loan is independent of the 
contract: with him. - SOUTHLAND KROZEN MEAT & 
Propuck Expeporr Co. ve. NELSON BROTHERS 
(1S9S] A.C. 4425 671.0. PLC. 825 78 1. T. 363 
Po; 

470. °° Interfere with, prejudice or in any manne! 
affect ’’ -Whether Includes setting up rival busi- 
ness.| -Deft. was engaged as traveller to pltf., & 
he agreed that he would not ‘ on the termination 
of this engagement or within two years thereafter, 
without the consent in writing of ?? pltf. “ either in 
his own name or in the name or names of any othe 
person or persons, directly or indirectly, interfere 
with prejudice, or in any manner affect the trade 
or business or reputation of said”? pltf., & would 
not solicit the latter’s customers: —Held: the 
agreement did not) prevent deft. from. setting up 
a rival business provided that he did not solicit 
plUf’s customers. -Riseve vc. Marsa (19060), 28 
T. LL. RR. 24. 

471. ‘* House ”’ for sale of exciseable liquors 
Construed to mean public-house.|——tipon the sale 
by deft. to pltf. of deft.’s interest. in a public-house 
& premises licensed for the sale of liquors, together 
with the goodwill, deft. agreed that she would not 
exercise, carry on, or he in uny manner, directly 
or indirectly, coneerned in’ any house for the 
sale of exciseable liquors within an agreed distance 
during the occupancy of the premises by pltf.” : 
Held: the words * house”? should be construed 
according to the subject-matter of the agreement 
as public or licensed house, & not as any premises 
upon which the sale of iquors might be carried on, 
& the agreement was not too wide. — CATTERMOV] 
tv. JARED (1909), 53 Sol. Jo, 244. 

472. ‘* Connected with.’’);-—WiIlITMORE v. KING 
No. 405, ante. 


Sror, 6. SEVERABILITY. 
SuB-SECT. 1.— IX GENERAL. 
See, generally, ContRAcT, Vol, XU, pp. 419 
$17, Nos. 8331 $353. 
473. How far contract enforceable - Where voic 
part severable.|—Watis v. DAY, No. 618, post. 


474, - .}-- NICHOLLS +. STRETTON, No. 
725, post, 
475. —  .|/- By agreetnent made June 6. 


1885, by I. & co. of London, foreign carriers, 
thereinafter referred to as ‘‘ employers,’”’ of the one 
part & 1., of the other part, the employers agreed 
to engaye I. as their clerk on certain conditions, 
which |. agreed to observe & perform, & the 
agreement contained the following covenant : 
“'L, agrees that he will not within twelve calendat 
months after the termination of this agreement, 
from whatever cause, carry on or be engaged In, Ot 
interested, directly or indirectly, in the cities ol 
London, Birmingham, liverpool, England, & 
New York, United States, or within fifty miler 
thereof of each of the above-named places, eithe: 
as principal, clerk, agent, or otherwise, In any 
business similar to the business now or hereafter 
tu be carried on by employers.” On Feb. 21 


Parr V.— REstRAINT OF TRADE BY AGREEMENT. 


1x91, deft. gave pltfs. a month’s notice to terminate 
the engagement, & on leaving pltfs. he entered into 
the service of a rival firm in London, &, as pltfs. 
alleved solicited the custom of the customers of 
pltfs. Pitts. had not any trade with Birmingham, 
but a considerable business with the other places 
mentioned in the agreement. This was a motion 
on the part of pltfs. asking, in the terms of the 
covenant, omitting the words ‘oor hereafter ” 
near the end, that deft. might be vestrained by 
injunction from committing «a breach of the aprec- 
ment: J7eld: the limit of time was reasonuble, 
also that of space, with the exception of Birmung- 
ham, with which place pltfs. appeared to have no 
connection ; the words “ principal, clerk, agent, or 
otherwise,” in the agreement were not too wide ; 
the words “ now or hereafter’ in the agreement 
were not reasonable 5 & the et. could separate the 
different parts of the covenant, holding part good 
and part bad. DAvirs, TurNniR & Co, +. LOWEN 
(1891), 64 LL. 7.6555 7'M. LR. A476. 


é 


Annotations: Consd. Hooper & Ashby r. Wallis (1905), 93 
L. T. 236. Apld. Attwood «. Lamont, (1920; 2K. B. 
116, 

476. -| HAYNES +, DoMAN, No. 158, 
ante. 
477. - - »+ Where an infant enters into 


a contract restricting himself as to his future 
business & the agreement contains some stipula- 
tions which are for the infant’s benefit & are 
operative, & also some stipulations which are not 
for his benefit & are inoperative, if (he inoperative 
parts ean be severed, the agreement can be 
enforced as to its operative parts, as in the case of a 
contract made by an adult. 

Deft., an mfant, entered into an agreement with 
pltf, to act as an assistant in pltf.’s retail bakery 
busmess, & Jas duty was to take the bread out & 
sell it to customers & others on the round. — fle 
agrecd that he would not within three vears after 
leaving the serviee & within a distance of ten miles 
be engaved in the business of miller, baker, & in 
some other employments which the master did 
not then carry on. He would not have obtained 
the employment if he had not accepted this agree- 
ment, After several years’ service he left the 
employment & set up a bakery business in the 
same place: Held: the agreement was operative 
as to the restriction relating to the retail bakery 
business but was inoperative with regard to the 
other restrictions, &, as the operative part could 
be severed, pltf., was entitled to an injunction to 
restrain deft. from being engaged in the bakery 
business. 

The 


restriction must coincide with what. is 
necessary for the protection of the master's 
business (CHANNELL, J.).—RROMLEY tv. SMITIL, 


Ha. 24K. B. 285; 78 1.5.6. 2B. 7155 1001. 7. 

(3, 

Annotations :—Apld. Attwood vr. Lamont, [1920] 2 K. 
M6. Refd. Gadd v. Thompson, [1911] 1 K. Be 308. 
478, — - Must be clearly severable.|-- 

MASON v1, PROVIDENT CLOTHING & SUPPLY Co., 

Inn., No. 148, ante. 
479, - ~~. | NEVANAS (S. V.) & Co. 

U. WALKER & FOREMAN, No. 506, post. 

Severed parts must be inde- 

pendent.|—-A promise may be enforceable not- 

withstanding that the promisor has in the same 
document made promises supported by the same 

Consideration, which are void, provided that 
he severed parts are independent & that not 


Ri: 
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481 i. Contract containin 1 
Qg  inde- 
Prudent covenants, }— MCHITERSON —. 
SOILER (1920), 20 8S. R. N.S. W.535- | IND. 


? 


37 N.S. W. W. N. 162,—AUS. 


481 ii. .])) MACKENZIE 0. STRIRA- 
MIAH (1890), I. L. 2. 13 Mad. 472.— 
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the kind but only the extent of the promisor’s 
obligations will be changed by the partial enforce- 
ment. Agreements in restraint of trade form no 
exception to this rule. 

Deft. was employed by the pltf., a tailor carry - 
ing on businesses at three places A. B. & C. m 
Birtningham, as manager & cutter. Deft. in 
consideration of the employment promised that 
on the determination of his agreement he would 
not for five years (a) set up as a tailor himself, 
(b) enter into the employment of a named neigh- 
bouring trade rival, («) be employed in any 
capacity with any tailor carrying on business in 
A. or KB. or C.:—Held : the promise not to take 
service with any tailor in A. could be severed from 
the other promises & enforced, in that i€ did not 
affect the original effect & meaning of the agree- 
ment— namely to protect the pltf. against the 
improper use by deft. of the knowledge which he 
had acquired in pltf.’s service —but only limited 
the scope of its operation. PUTsMAan ve. TAYLOR, 
[1927] 1 K. B. 741; 968 LJ. RK. B. 7265 137 1. 7. 
20) s-43 7s Ia Re BU2; Ce Aw 


SuUrR-sEcT, 2.--WHAT CONTRACTS ARE 
SEVERABLE. 
A. In General, 


481. Contract containing independent covenants. | 
- WALLIS v. Day, No. 618, post, 

482, - —. —-ATTWoopd tv. LAMONT, 
ante, 

483. Covenant covering possible unreasonable 
cases - Possibility not within contemplation of 
parties.|—I]aAyNrs v. DoMAN, No. 158, ante. 

484. - Excess of trivial nature.)- -MASON 1, 
PROVIDENT CLOTHING & SupPiy Co., Lrp., No. 
145, ante. 

485. -—- Assignment of wages coupled with un- 
reasonable restrictions.!—Horwoop v. MILLAR’S 
TuMBer & TRADING Co., Ltp., No. 127, ante. 


No. 131, 


B. In respect of Area of Restraint. 


486. Contract not to trade within Cities of 
London & Westminster—Or within six hundred 
miles thereof.|- By deed, reciting that A. & B. 
carried on business as perfumers in partnership, 
& that it had been agreed between them that B., 
in consideration of £2,100. should assign to <A. 
his moiety of the goodwill, stock in trade, ete., 
of the co-partnership, B., in consideration thercof 
eovenanted that he would not, durmg his life. 
carry on the trade of a perfumer within the cities 
of London & Westuiinster, or within the distance 
of 600 miles from the same respectively > & for 
the observance of this covenant, he bound himself 
to A., his exors., ete., in the sum of £5,000, by 
way of hquidated damages, & not of penalty :— 
Held: this covenant was divisible, & was good so 
far as it related to the cities of London & West- 
minster, though void as fo the 600 miles, a breach, 
that B. carried on the trade in the city of London, 
was good, & A. was entitled to recover in respect 
of such breach, the whole sum of £5,000.—PRICE 
16 L. J. Ex. 


vu. GREEN (1847), 16 Mo. & W. 316; 
108; 153 1. RR. 1222: sub nom. GREEN v. PRICE, 


OL. T. O.S. 296, lex. Ch. 


Annotations : —Apld. Nicholls v, Stretton (1847), 
346: Bishop v. Kitehin (1868), 38 L. J. Q. rr. 20. 


10 Q. B. 
Consd. 
PART V. SECT. 6, SUB-SECT. 2. - B. 
}. Covenant not to trade within town 
of Strathcona for five years.|— LATIMER 
v. FONTAINE (1905), 7 Terr. L. Ro 110, 

| 9 WoL. RL 110.) CAN, 


{S 


Sererabilitas Sub-sect 2. BO. 1).) 
Phaker 6 Pepe 


sect, 8. 


Raines ro Geary (bsst), go Ch. D. Tod: : 
eook Cisss}, 34 Ch. br oeo  Apld. Davies, Purner op 
Lowen (PSY bd, G& ' Te. Goo Retd Gaualeworths ¢ mtrutt 
C1S49S3, 2 Fveh, oe, Peetrbs of Menderson (isa of 
Lh. do BAL S28, Mercere. drvang (bs os ky bk BON bobs, 
Barrer « Close (i800), Lo Bob Qo Bo oul. Colts of hacke 
CUSTOM), gS App ota. OF b. Mos A EL Ea. tb brown (issod, 
S&S Upp. Cas. 70a. Mogul ss. Go. oe. MeGiapor, Gaw 
CUSS9a, YS QB. De ods) Beaton a Dixon (isu at 
sol, Jo. 0465 Maxim Neordenfelé Gans A Atmimnnithen 
Co. or. Nordenfelt, (PSUS) 2 th. 8302. Novanas et. Walkhet 
& Foreman, (itd) © Ch. 414. Mentd. Wallis e« sooth 
(ESS2), 2b Ch. PD. 24S. Swnine oro Wilson (hast, 24 


at. HP ae, 

487. Contract not to trade within United Kingdom 

Or In foreign countries. —UNbDERWOOD (EL) «& 
Son, Lrp.ot. Barker, No. 777, po st. 

483. — we th) Deft. was emploved by 
pitfs. asa traveller in their solid tyre department 
under an agreement which contained the followim 
clause: ‘‘ On the termination by any means of 
this agreement (deft.] shall not for a period of 
one year from the date of such termination either 
alone or jointly or in partnership, or in the service 
of any other person or persons, firm. or co. what- 
soever directly or indirectly, either by himself 
or as agent, or otherwise carry on or manager 
or be concerned, employed, or interested in the sale, 
purchase, manufacture or other dealings in indis- 

rubber goods, whether wholesale or retail, in any 
part of the United Kingdom, Germany, or France. : 

Deft. within one year after leaving pitfs.” employ- 

ment entered the service of another co. which was 

engaged in the sale of indiarubber goods in the 

United Kingdom, whereupon pltfs. claimed an 

injunction :--Held the covenant, considering 
the duration of the restriction, was not too wide 
or unreasonable for the protection of pltfs. 

business, except that part of it which related to 
Germanys & Franee. ino which countries pitfs. 
sold no mdiarubber goods, but that that part of 
the covenant could be severed from the other 
part; & therefore pltfs. were entitled to an 
Mjunclion on that footiny. 

The views of the cts. as to restramt of trade 

have altered trom time to time. The cts. in early 
thnes approached the subject with ao prejudice 
against restraunt of trade; thes thourht that all 
restraints of trade were contrary to paubhe policy 
& therefore void. Later cts. had relaxed that 
rule & held that. while general restraints were 
bad, partial restraints might be good... . There 
is considerable force in the argument that a person 
employed ino one particular department of a 
business would be in a position to pick up a 
certain amount of information as to the other 
departments of the business & that therefore it 
is not unreasonable for his employers to protect 
themselves as to those other departments. — I 
take the view that deft. has not made it clear that 
pltf..s interest did not require deft.’s) exclusion 
or that the public interest would he sacrificed 
if the proposed restraint were upheld... . As 
the decisions stood at present there seems to be 
no difficulty as to severing a covenant when there 
were other words in the covenant to which the 
restriction can apply, but 1 feel great difficult y 
when there is only one word in the covenant to 
Which the restriction can apply in saying that 
the ct. can insert other words in the covenant 
in order to cut down the meaning of the words 
used in the covenant (SCRUTTON, JJ.). 

(2) It is not to the public interest that persons 
should be allowed to lightly break contracts which 
they had entered into (Scrurron, J.). CONTT- 
NENTAL TYRE & RUBBER (GREAT BRITAIN) Co., 
Jirp.v. liearit (1918), 29 T. I. R. 308. 


. 


Trape anp TRADE UNIONS. 


489. aX covenant not to Carry 
or be interested im the business of Cine: on 
dealer ano real or imuatation Jewellery top a Mon 
of two veatrs im the Count yo of London K aes 
ScoUland, treland, Wales, or any part of {I} ce Gs 
Windom: of Cereat Britain & lrelans| “a mike 
of Mau, oriun Franee, the | nited Stats. of \ iC Isle 
Huss. or Spain, or within twenty ty - Meriea, 
the Potsdanmerst rasse, Berlin, op St. eee u 
Kirche, Vienna, is severable bist in i. 
, “oat ‘ CLO 
a. nature of Che business & fhe are, Covered py 
Where therefore the et. was 
Was reasonably necessary for 
covenanter’s business it) ranted an injunetion 
against the covenantor’s carrying on durine the 
period mentioned the business of a vendor of . 
dealer in imitation jewellery ino the Count» 
London, Enaland, Scotland, freland, W ne a 
any part of the United Kingdom of Great (tat 
& Ireland & the Isle of Man, GOLDSOn] Y 
GOLDMAN, [POLS] 1 Ch. 2925 si bd. Ch, 298: 
112 1. T. 404; 50 Sol. Jo. 188, CL A. eet 
ainnotationa : -- : ' ve a a na. 
Attwood 9. Paine. Tbe) 3K. D. Oy Puna 
Taylor, (1927) 1 K. B. 637, oy 
490. Contract not to trade within thirty miles of 
Bournemouth —Or within thirty miles of Southamp- 
ton.}——Deft., on entering the employment of 
ee who were builders’ merchants carrying on 
susiness at Southampton with branch offices at 
Bournemouth, Poole, Branksome, Portsmouth, & 
Guildford, covenanted that he would not for the 
period of fourteen vears after the termination of 
his employment, at any place within a radius of 
30 miles either from the town hall at Bournemouth 
ov from the Bargate at Southampton, carry on or 
he concerned or interested im any capacity in 
carrying on the business of a builders’ merchant 
or manufacturer of or dealer in’ cement, Jie, 
bricks, plaster, laths, whiting, & any other building 
materials which at any time during his employ- 
ment should be manufactured by or dealt in or 
sold on comunission by pltfs., or any other business, 
trade, or manufacture not within the foregomy 
of the same or a like nature or character as the 
business then carmed on or whieh during his 
employment might be carried on by pltfs. Dett. 


Of opinion that jt 
the protection of the 


after leaving pitts.’ employment, carried on 

e « ’ a ~ . ‘ 
business as a builders’ merchant within 7 miles 
of the town hall at’ Bournemouth :— Meld: the 


area was larger than was reasonably required for 
the protection of pltfs.’ trade, & on that) yround 
{he covenant was unreasonable. —Hoorek & 
ASHBY t WILLIS (1906), 94.1.7. 621; 22 TR. 1. R. 
451, A. 

491. Contract not to trade within any district 
where employers trading.|-—-Ky a contract dated 
1906, pltfs. engaged deft. as a traveller 


Jan. 22, 
for a certain assigned district. The contract 
contained a provision that deft. should not 


within a period of five years from the termination 
of his engagement with pltfs., either by himsell 
or in connection with any other person or persons, 
carry on the trade or business of a coal & coke 
factor or merchant. or colliery agent or any of 
them, or any department thereof, within a radius 
of 5 miles from any railway station or port serving 
a district in which the employers were trading by 
themselves, their agents or travellers or otherwise 
during the engagement of deft. : —eld: (1) this 
was one covenant, it was not severable, & (2) it 
was far too wide for the reasonable protection of 
the employers & therefore could not be enforced. 
CLARKE, SHARP & Co., Lip. v. Solomon (1920), 
37 T. 1. R. 176, . A. 





Parr V.—RESTRAINT OF 


C. La respeck of duterference with Clients or 
Customers. 





492. Contract not to Interfere with present or 
tuture clients. | NICHOLLS t. SIRBETON, No. 725, 
1993. - -.| BAINES o. Gkany, No. 304, aufe. 

494. — —.|- JUBOWSKI & Sons ¢. GOLDSTEIN, 
No, 4388, aaite. 

495, —-~.|- Cuarp ov. JiaAMMonpD (1901), 45 


Sol. do. Vio 
496. Contract not to ‘‘ solicit orders or in any 
way deal with ’? customers.| It is not) necessary 
for me to consider further whether some part of 
the apreement can be severed as good, from the 
rest Which is bad, because I think the whole is 
eood 3 but Timay add that, in my opinion, I could 
sever the earlier part of the clause in question, 
viz., the words ‘ call upon or directly or indirectly 
solicit’ orders,” from the latter portion, viz., 
the words “ or in any way deal or transact business 
with’ the old customers, if it were necessary 
(Curry, J.).—-MInus v. DUNHAM, [1891] 1 Ch. 
576; 601. J. Ch. 362; 64 1. T. 712; 309 W. 1. 
2s0; TT. da R. 238, C. A. 
wInnotations :-—Refd. Moenich v. Fenestre (1892), 61 L. J. 
Ch. 7375 Rogers v. Maddocks, (1892] 3 Ch. 346; Maxim 
Nordenfelt Guns & Ammunition Co. v. N ordenfelt, {1893] 
1 Ch. 680; Haynes v. Doman, {1899] 2 Ch. 143; Hood 
& Moore’s Stores v. Jones (1809), 81 L. T. 169; Morris 
ve. Ryle (1910), 103 lL. T.. 545; North Western Salt Co. 
*. Ilcetrolytic Alkali Co. (1912), 107 L. IT. 439; Hastes r. 
liuss, [1914] 1 Ch. 468; Millers vw. Steedman (1915), 


sil. J. K. B. 2057; Whitmore v. King (1918), 87 L. J. 
Ch. 646; Attwood v. Lamont, [1920] 3 K. B. 571. 


497. Contract not to ‘interfere with any cus- 
tomer or any person in habit of dealing with 
master.’’}—Ditf. K. had employed deft. under a 
written ayreement at a weekly salary determinable 
by a week's notice as a saleswoman, & deft. had 
covenanted “ not at any time during or after the 
determination of the employment directly or 
indirectly, either on her own account or for any 
other person, or tirm, or co., to solicit, interfere 
with, or endeavour to entice away from = the 
Inaster any customer of or any person or persons 
in the habit of dealing with the master ;’? & she 
had also covenanted ‘‘ not at any time after the 
determination of the employment to advertise 
that she was late with K.”” Subsequently pitt. 
discharged deft. with a weck’s wages in lieu of 
notice, refusing to allow her to work out the week's 
notice, & shortly afterwards deft. had entered the 
employment of R. who at one time had been with 
K. While in the employment of R. she had 
addressed a circular to S. who had been a customer 
of pltf. for ten years, but during the last two 
years had dealt’ clsewhere. The firm had alse 
advertised as **R. late of KK.) Pitf. alleged that 
deft. was in fact. in partnership with BR. & that, 
these acts were breaches of her covenants. Deft. 
Sai that by dismissal with a week's wages in 
ey of notice, pitt, had abandoned his right to 

on the covenant :—Held: (1) there was no 
ear eal eae breach of the covenant against 
‘ WU Singr : . ‘ Ni v7] ‘ reoak? 
Wages ischad All Ne ee ee i : 
contract, which Was not t] ref 8 ‘ abe eae * ie 
eovennukact ity a 1ercfore abandoned 3: & 
iaisoual: a pee — ng, et Cis wate wide to 
ment not to solicit, ise em crable 5 (2) the BEECl 
by coll yclion tae omiers could not be confined 
during the emplo id ae who were customers 
who were cus faa eae extended to all persons 
or at any time at Sb ei date of the agreement 
¢ after that date.—Konski ¢. PEET 


Mm. Covenan 
firm.J—Stapy 


J.— VOL. XLT, 


t not to tutlerferc with an 
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| 


TRADE BY AGREEMENT. 49 
(GIS) 1 Ch. 5803 $4 1. J. Ch. 518: die de P. 
11073 sub nom. IWAsSKE ov. Pir, 5Y Sol. Jo. 385. 


Annotations: - .isto(€2;) Folld. Joust le-sex barnes. Holder 
(1926), 7050]. Jo, 001, Generally, Reld. Turpin ec. Victora 
JPulace (1918), #8 L. J. Kk. B. 569, 


498. Contract ‘* not to solicit any customers in 
respect of goods supplied in course of employers’ 
business.’’j| — Joasr isssux Fanwens, Lrp. et. 
LloLpER, No. 435, anfe. 


YD. dn respect of Nature of Buseness. 


499. Contract not to be concerned in any other 
business.|—-Bakhk uv. Hieparcock, No. 412, aule, 

500. - —.]--Woovs ¢. THORNLURN (1897), 41 
Sol. Jo. 756. 

501. Contract not to be concerned in employer’s 
business—-‘* Now or hereafter to be carried on.’’j -- 
Davies, TURNER & Co. v. LOWEN, No. 475, ante. 





502. ‘*Qr any other business.’’|—Ropin- 
SON (WILLIAM) & Co., Lip. v. HEuER, No. 560, 
post. 

503. -— Or other specified businesses.) — 


BromMuiy v. Suiru, No. 477, ale. 





504. ——- —-——.]—ATTWoov tv. LAMONT, No. 
131, ante. 
505. ‘‘Or any business which might be 


carried on’’ by employers.} — CaRIBONUM Co., 
Lrp. v. Le Coucu, No. 382, ale. 

506. Or any business ‘‘ similar to any 
business carried on during period of employment.’’| 
-—-In 1908 pltf. co. agreed to employ deft. I. as 
manager of the co. at Liverpool for five years 
from Jan., 1909, & by clause 7 it was provided that 
the manager should not for a period of one year 
after the deternunation of the agreement, whether 
by efiluxion of time or in any other way whatso- 
ever, either solely or jointly with or as agent for 
any other person, firm or co., directly or indirectly 
carry on or be engaged, concerned or interested 
in carrying on, within the United Kingdom the 
trade or business of an importer of meat or an 
agent for importers of incat. or any other trade or 
business similar to any trade or business carried 
on during the period of his employment by the 
co., except with the consent in writing of the 
directors for the time being. 

At the date of agreement pltf. co.’s business 
as importers or avents for importers was confined 
to the Australasian trade as distinguished from 
the American trade, though they did sor ie business 
as wholesale dealers in meat, including American 
meat. The business was conducted almost 
entirely in the north of England & the Midlands, 
but it had since undergone considerable expansion. 
In proceedings to enforce clause 7 of the agreement 
it was admitted that the concluding part of the 
clause was too wide, but it was contended that 
the clause was severable & that the first part was 
not too wide & was enforceable by injunction : — 
Held: clause 7 of the agreement was severable 
but the restraint against carrying on within the 
United Kingdom the business of a meat importer 
or agent for meat importers was wider than was 
reasonably required for the protection of pltf. co. 
because it embraced the American trade as well 
as the Australasian trade & could not be fairly 
construed as referring to the latter trade alone. « 
because it extended to the whole of the United 
ISingdom, & the clause was therefore void as 
being in undue restraint of trade notwithstanding 
the time limit of one year. 

' To preclude a former servant from carrying on 





PART V. SECT. 6, SUB-SECT. 2.—C. 


Vv person who was during the continuance of employce’s employment a customer of the 
EN v. KUHNELLE (1926), 26S. It. N. S. W. 327; 43 Nos. W.W.N. 67--AUS., 


1D} 


50 


Seet. 6.—Severability : Sub-sect. 2 
8: Sub-sect. 1, A. (a) & (b).) 
his natural business in any part whatever of the 


United Kingdom is a very st i 
eueenti F itification. rong step & requires 


_ D. Seots. 7 & 


I may clear the ground at once from a 8 } 
ta 
bape in view of certain remarks of Loxp anaes 


recent case of Mason y. 
& Supply Co., No. 143, ante, 
Covenant is invalidated, because the succeeding 
ey of the covenant, namely, that prohibiting 
© carrying on by the manager of any trade or 
business similar to any trade or business carried 
on during the period of his employment by the 
00., is, admittedly, too wide. I do not think that 
those remarks were intended to be applicable to 
cases where the two parts of a covenant are 
expressed in such a way as to amount to a clear 
severance by the partios themselves, Aous to be 
substantially equivalent to two separate covenants 
INARGANE dL NEV ANAS OS. VE A Con. WARE 
& Foreman, Pl fib Ch. tis sd Tago ts INU | 
LOL. T. 418, BOT. Re dads OS Sol. dp, 280, 
Annotutiens Consd. Atte. Lamont, (92a) 3 KB, 

Ree efd. Putsmine dayton, Ge27) ah B. Hd7. 

507. —- ‘Real or imitation jewellery.’”’ 
GOLDSOLL t. GOLDMAN, No. $84, afte, 

508. Contract not to deal In particular goods--- 
Goods in which employer might have but did not 
actually deal..—RoGers v. Mappocks, No. 417, 
ante. 

-—--- Nor solicit any customers.|}—Sce No. 4305, 
ante. 

509. Contract not to be concerned [n vendors’ 
business—Or act as servant of any person concerned 
in similar business..—Brivisu REINFORCED Con- | 
CRETE ENGINEERING Co., LYrp. vr. SCHELFF, No. 
310, ante. 


Provident Clothing 
this part of the 


~ 


SECT. 7.--EXTINGUISHMENT OF COVENANT. 

510. Covenant by employee- Whether extin- 
guished by dismissal— Wrongful dismissal.) - — 
Procron vr. SARGENT, No. 172, ante, 

511. —.|—Vmployers agreed with 
their manager that he should hold office subject 
to termination at twelve months’ notice by eather 
party & with a restriction on his right to trade 
after its termination. The employers having 
wrongfully dismissed him without notice :-- Held : 
he was entitled to treat the dismissal as a repudia- 
tion of the contract & to sue them for damages 
for breach of contract, & was no longer bound by 
the restriction on trade. GENERAL BILLPOSTING 
Co., Lrp. v. ATKINSON, [1909] A.C. 118; 78 L. J. 
Ch. 77; 99 L. 7.913; 25 T. L. R. 178, T. 4. 
Annotations ; -- Consd. Measures v. Measures, [1910] 2_ Ch. 

218. Distd. Konshi vw. Vect, (1915) 1 Ch. 530. Refd. 

Deonis v. Vunnard & Moore (1911), 56 Sol. Jo. 162, 

Nowsum v. Bradley, f1916) 1 K. B. 271; Re Rubel 

Bronze & Mctal Cu. & Vos, (1918) 1 K. B. 3153; British 

Conerete Co. r. Schelff, [1921) 2 Ch. 563; Martin v. Stout 

{1925} A.C. 359, 

512. ~ Winding up of company. |— 
Deft., in July, 1903, entered into an agreement 
with plitf. co.. of which he was a director (a) to 
hold office for seven years at a fixed salary, & 
(b) that so long as he should continue to hold 
office, & for seven years after ceasing to hold such 
office, he would not, cither solely or jointly with, 
or as manager or agent for, any other person or 


ad Soe eS Se 





eco “etches a wee a ae tte 


PART V. SECT. 7. employment of his 


n. Covenant by employee Whether 


eaure whatever,” he 
veriod of seven years start a similar 


[TRADE AND TRADE UNIoNs. 


ereons or co. directly o 
be engaged or intaeeated directly carr 


would ae ge with that carried on b 
In Apr., 1909, a receiver & Manager w y the co, 
in a debenture-holder’s action & ne appointed 
Winding-up order w > & & Compulgor 
tiles Fr waa made against. the ne. 
fiver & manager having given nolicg a. tle 
that his servicea would no longer pore to deft, 
having ceased to pay his salar Ber be required, 4 
to carry on busine Mary, deft. commence 
( usiness On his own hee eed 
action to restrain deft. from carry) DANN At 4) 
in competition wit] YR 08 business 
With the co. in’ breae! ; 
covenant :—ZHeld : pitt. co. ¢ ACh Ol dag 
sad * PAT. co. could not haye specitic 
} ormnance of clause (b) without performing, & 
they could not now perforin, clause (a) i Bye 
| Of deft.. & conse tl Si oe 
i atearte aaa onsequently he was no longer bound 
, by Ais restrictive covenant & the co. were nat 
entitled to an injunction. Mascips Boris 
Lrp.r, MEASURES, | LWL0) 2 Ch. 248 FN ehh, 
O73 V2 b. TT. Thy 20-1 LOR. ise: sa sor 
Jo. 6215 18 Mans. 40, (0 A, —_ 
Anaotationa :--Reld. Alperton  Louibber > 
(QT AOL. JOCR. ST7 ss Reigate (ain sae 
Co. (Haroshottend, (L9VXp 1 hk. i. og), F 
513. Dismissal by receiver. -\\}).- 
“STEAD t. HADLEY, No. 408, ate. 
514, - Dismissal with wages in lieu of 
notice.)- KoNskI¢. Peer, No. 497, aite. 


Y on or 
in fay Business that 
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SictT. 8,— BREACH. 
SuB-sSLceT. 1.-—- WHAT CONSTITUTES BREACH. 


A. Covenant Not to be Interested, Concerned or 
Engaged in Similar Trade, Rusiness or 
Profession, 


(a) lee General. 


515, Test of similarity —Sufficiently similar to 
compete./—Pitfs. granted a lease to the A. B. Co. 
containing a covenaul that the tenants would not 
carry on the business of a restaurant similar to 
that carried on by R., another tenant of pltfs. 
Kk. was an hotel heeper who had a restaurant 
on licensed premises connected with his hotel. 
The A. B. Co. carried on a restaurant at which 
they sold tea, coffee, cocoa, pastry, & cold meat, 
but not any hot meat except beef pies, & this 
was not objected to. The A. HK. Co. baving 
assigned their lease to deft., he proceeded in his 
restaurant to sell hot meat & other things not sold 
by the A. B. Co. Deft. had not a license for the 
sale of intoxicants, nor a vietualler'’s license ; his 
establishment was on a much smaller scale than 
that of R., his premises were of an inferior class 
to those of R., & his prices were much lower : — 
Held: the test whether deft.’s business was similar 
{o that of RK. was whether it was sufficiently like 
it to compete with it, &, judging by this rule, 
althouzh there were considerable differences 
between R.’s business & that of deft., deff.’s 
business was similar to that of R., & an injunction 
must be granted in the terms of the covenant, with 
a proviso that it was not to prevent deft. from 
selling any of the articles in which the A, B. Co. 
had dealt.— Drew v. Guy, (1894) 3 Ch, 25; 638 
J. J. Ch. 5473 71 1. T. 220; 58 J. P. $03; 7 
R. 220, C. A. 

516. -—~ ——— .] —Deft. sold to pltf. his business 
of an annatto & food preservatives manufacturer 
& dealer in condensed milk, & covenanted that 


ee te Shon ae, Se 


master “for any | immediately started in business in the 
would not for o sonic town :~Jleld : the word ‘' leave 
did not connote dismissal, & there: 


ethinguished by  dismossal.j—in an usiness within fifteen miles of the town | fore there was po breach of the 
agreement in writing ancmployceunder- | where his employer carried on business. agreement.-~COLEBORNE 0, KEARNS 
took that in cause he “left” the | Ho was dismissed by his employer & (1912), 465. L. T. 305, --IR. 


Part V.—RESTRAINT OF TRADE BY AGREEMENT. 51 


he would not either solely or jointly or as agent | CuEvALiER (1699), 1 Salk. 189; 91 BE. R. 130; 
or manager carry on or be interested in a similar | sub nom. Farow v. CHEVALIER, 1 Ld. Raym. 
pusiness or any business of a like or similar nature. | 478. 

Deft. held 100 shares in & was a dircctor of a co. | Annotation :—Mentd. R. v. Chandlor (1699), 1 Ld. Raym. 581. 
which manufactured dairy utensils & were general 

dairy outfitters, & which sold to a limited extent (b) Who is Interested, Concerned or Engaged. 


atto, which they bought wholesale from pltf. _ 7 
ie some of their customers :—Held: the co. were or eae CAETEELY Ys MPOLETON NG: 


carrying on a competing business, & deft. must be 524. 
restrained by injunction in the terms of the 
covenant.—CASTELLI v. MIDDLETON (1901), 17 





At fixed salary.|—On the sale of his 
business, the vendor entered into a covenant that 
he would not, during the term of five years, exercise 








T. L. BR. 373. or carry on a certain trade in a certain town or 
517. -| —- AUTOMOBILE CARRIAGE | within ten miles thereof, either in his own name 
BuILvErs, Lp. v. SAvERS, No. 404, ante. or that of any other persun or persons. Subse- 





518. Really & substantially similar—Ques- | quently, he became the manager, at a fixed salary, 
tion for Jury.]|—CLARK v. JLOWARD, No. 248, ante. of the business of another person carrying on the 

519. Agreement restrictive during membership of | same trade, within the prescribed time & place :— 
association—Resignation of membership.]|—By one | Jic/d: this was not a breach of the covenant.— 
of the rules of the Carters Old Co., of Liverpool, it ere rv. Tayionr (1871), 24 L. T. 249; 19 W. R. 
is provided ‘that any proprietor who may | 92). | : ee ee 
ilirect Ly or indirectly engage any merchants’ or SN Gondd Ineo a Willmott (1909) We eh R 
brokers’ work, who is charged in the co., or if it 681. ° : 
be offered him to do by the principals or any 525. Manager.] —An agreement by a man not to 
servant of the said house, to be fined in the sum carry on a particular business [optician], directly 
of £50 for each house so taken, or should any house | op indirectly, cither alone or in partnership with, 
be uncharged, the fine to be the same, if taken | op with the assistance of any other person, is 
within six months.” It is also provided that no | proken by his carrying if on as manager to 
proprietor leave the co. without giving the agents | another person.—DALES v. WEALER (1870), 18 
six months’ notice in writing, under a penalty of | w. R. 993. 
50, Pitf. being a proprictor, on June 27, 1859, | Annotation :—Refd. Allen v. Taylor (1670), 19 W. HR. 35. 
wrote to the secretary, giving him notice of his 526. —— Advertised as formerly of restraining 
infention to resign the proprietorship on June 30. | business.) —BaxvTeEn v. Lewis (1886), 30 Sol. Jo. 705. 
fle made two engagements with merchants before | Annotation :—Folld. Hill r. Wall (1826), 35 W. 1. 137. 
June 30 & three more within a period of six months 527. ——-- Covenantor manager of business sold.} 
after that date :—Held : upon the construction of | —CavenpIsH v. Tanrky, No. 427, ante. 
the language of the rule, pltf. was liable to a fine 528. Foreman.;—Ro.ve rv. ROLFE, No. 749, post. 
of £50 in respect of each cngayement entered into 529. —--—./-- A tailor, having sold the goodwill 
before he ceased to be a proprietor, but he was not | of his business, eovenanted with the purchaser not 
liable to any fine in respect of any engagement | ty “ carry on or be concerned or interested in” 
entered into after he had left the co.—BRANCKER {he business of a taulor within a fixed distance 
v Roperrs (1501), 3 Giff, 276; 5 L. T. 38053; 7) from his former shop. He then engaged himself, 
Jur. N.S. 1185; 66 E.R. 418. as a journeyman tailor, to his nephew, who carried 

520. Agreement not to advertise former trade | on the same trade & under the same name within 
connection with specified person Advertisement as | the prescribed limits. Upon bill filed by the pur- 
‘late of & formerly of ’’ a particular place.) —- | chaser :—Held : this was a breach of the covenant, 
A. for valuable consideration covenanted with B. | & injunction vranted accordingly. 
that he would not carry on certain businesses It is admitted that deft. has engaged himself 
within ten miles of the town of O., & would not | as shopman or foreman to his nephew, who bears 
“by publication, advertisement, circular, or | the same name as himself, & that not a quarter of 
otherwise hold himself out to have been, nor seek | a mile from his former place of business. The only 
to induce others to believe him to have been, question is, whether he is not “ concerned or 
formerly connected in trade, ether as partner, | interested in the trade or business of a tailer”’ 
manayer, or servant, with B.”’ within the meaning of the covenant?... 








A. & 13. had carried on business in co-partner- | Every journeyman or workman is interested in the 
ship al M. & O., & LB. still continued to carry on | condition of his master’s business. ... I am 
business at those places:——Hcld: the covenant | satisfied that deft. has brought himself bath 
was not. unnecessarily wide for B.’s protection, nor | within the spirit & the letter of the covenant, « 
in gencral restraint of trade; & an advertisement | there must be an injunction against him (MALLNS, 
Jssucd by <A., in which he described himself as V.-G.).—-NEWLING v. DoBEenn (1808), 38 L. J. Ch. 

late of O. & formerly of M.,” was a breach of the | 11{1 ; 10 1. T. 408. 
covenant, & an injunction granted accordingly.— | annotations :—Distd. Smith v. Hancock, [1891] 1 Ch. 209, 
WOLMERSHAUSEN v. O'CONNOR (1877), 36 L. T. 921. Refd. Allen v. Taylor (1870), 19 W. R. 35. 

New employer also formerly connected 580. Buyer.}|—S. entered into a written agrec- 


With specified person.)—KonskI 1. PEET, No. 497, | ment of services with W. & co., who were general 
ante, drapers, haberdashers, ete., & agreed not to 

522. Agreement not to buy or sell—Sufficfency of {| ‘‘ engage in a similar business ” within half a mile 
allegation of breach—Uncertainty as to time & | of W.’s premises for six months after leaving the 
Persons.|--Covenant not to buy or sell within two | same. 4S. left. W.’s service, being at the (ime buyer 
elas Breach, that diversis diebus cf vicibus, | in one of the departments at a fixed salary, & 
etwoen such a day & such a day, he sold to LI. | almost immediately entered the service of a rival 
' Several other persons ; held well. —Farrow v. | establishment of universal purveyors next door, 


ey 
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525 ii. ——_.}— PARKER'S DYE WORKS Sw 
ao0n. J anager.|— ANDERSON v. Ross | v. SmitTu (1914), 26 O. W. R. 827; 526 fil. 
»9O.W. I 681; 11 OL LR | OL WL NN. 207; 20 2D. L. R. 500;" 32 








.J}—WILKINSON t. DETITT 
(1889), 7 N. 4 L. R. 342,—N.Z. 


BE 2 
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Sect. 8 —Breach: Sub-sect. 1, A. (bd) & (c).] 


Where he was appointed to a salaried post in a 
precisely similar department :—ZJleld: without, 
precisely defining the meaning of the words 
‘engage in business ”’ deft. had done that which 
the agreement intended he should not do, & an 
injunction must be granted.—-WaTTrs tv. SMITH 
(1890), 62 L. T. 453. 

Annotation :-— Refd. Poearks v. Cullen (1912), 28 'T. L. R. 371. 

531. Traveller.|-—Scmble: travelling for orders 
Within a prescribed district, as the servant of 
another who carries on business outside that dis- 
trict, is not a breach of an agreement. not to carry 
on business within the district in deft.’s own name, 
or for his own benefit, or in the name or for the 
benefit of any other person.— CLARK v. WATKINS 
(1863), 1] New Rep. 3425 81.7.8; 275. P. 244; 
9 Jur N.S. 1423 1h W. Re 319, 1. 00, 

Annotations :—Apld. Allen r. Taylor (£870), 39 L. J. Ch. 

G27. Refd. Vales v. Weaber (1970), 18 W. RR. 993. 

_ 582. Shop assistant.|-- Newring ov. Dopenn, 
No. 529, ante. 

533. -|~ PEaRKs, Lp. v. CULLEN, No. 772, 
post. 

534, Journeyman.j|— Niwiine v. Dopern, No. 
529, ate. 

035. - —.]-—~A covenant not to carry on, or be 
concerned in carrying on, cither directly or 
indirectly the business of a saddler, or sell any 
yoods Ip any way connected with that trade wit hin 
a distance of ten mules from (. under a penalty of 
£100, to be paid by way of liquidated damages for 
every such offence, is broken by selling goods as 
a journeyman in the employment. of a person 
carrying on the particular trade in (1: & the 
breach will be restrained by injunction. —JoONES 
t. TIMAVENS (1877), 4 Ch. 1. 636; 25 W. RR. 160. 
Annotation :-— Reid. Everett vt. Griffiths, [1924] 1K. B. 941. 

_536. Canvasser.}—Prearks, Jrp. ov. CULLEN, 
No. 772, post. 

537. Servant— At weekly salary.J— Covenant 
nol to engage in or be in any way concerned or 
interested in a particular business held broken by 
the covenantor being employed as servant in such 
a business at a weekly salary. 

It is not necessary to say whether he is * engaged 
or imterested im’? the business, ‘ interested ”’ 
meaning in commercial Janguage. “ entitled to 
profits’; but J am of opinion that the words 
“concerned in’? were intended to cover this 
exact case, & I must regard them as meaning 
* having something to do with ” a similar business 
(KiKEWICN, J.)—Hinn (Gueo.) & Co. ov. Hina, 
(1886), 55 L. VT. 7695 515. P. 2165 85 W. R. 137; 
oT. L. Re it. 


-Innotations :- Refd. Smith +. Hancock, [1894] 1 Ch. 209: 
Everett v. Grifitbs, [1924] 7 K. B. ae ] h ); 


538, = At fixed salary.) —Gorum DIAMOND 
Co. vr. Woop, No. 464, ante, 
539. - —.) Where a person, upon entering 
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the employment of a trader as a servant in the 
business, covenants that he will not’ within a 
certain time after leaving the employment directly 
or indirectly be engaged, concerned, or interested 
in or carry on @ similar trade or business within 
a certain distance, it is a breach of that covenant 
to enter the employment of a trader carrying on 
a similar business as a servant in that business.- - 
CADE vt. CALFE (1906), 22 T. 1. R. 248. 

540. - — .J]—Deft. was employed by pltfs., a 
co. engaged in the business of chimney sweeping, 
upon the terms of an agreement which contained 
uw covenant by which he undertook that he would 
vive the whole of his time & services to the co. ; 
that he would not undertake any work or orders 
of any kind except for the co. & in their name & 
on their behalf, nor carry on or be concerned in 
carrying on the business of a chimney sweep either 
by himsclf{ or in conjunction with any other person 
or persons Dow or at any time within a radius of 
three miles of a specified point. After Icaving 
pitfs.” employment deft. was engaged as a journey - 
man chimney sweep by @ person carrying on 
business in competition with pltf{s. in the prescribed 
area :—Jfeld : the covenant entered Imto by deft. 
was not broken by his acting as a@ servant to a 
chimney sweep. - RAMONECR Co,, Lith. ¢. BRIXLY 
(1911), 104 1. T. 809; 55 Sol. Jo. $80, 1D. C. 

541. Occasional assistant.|- The vendor of a 
public-house covenanted with the vendee not to 
‘take, heep, or be concerned in”? any other 
public-house within a mule of the one sold. The 
daughter of the vendor along with her husband 
kept a public-house within the prescribed distance, 
& on the death of her husband the vendor gave her 
occasional assistance in carrying on the business of 
her public-house without having any personal 
interest in the business. Jn an action against the 
vendor for breach of his covenant :- /leld: the 
occasional assistance thus rendered by hitn to his 
daughter was not a breach of the covenant “ not 
fo take, heep, or be concerned in” any public- 
house within the presertbed distance of the one 
sold.——Lrek vv. Haruarr (1869), 19 1. TT. 637 30 35 
Ye Gass be 

542. Professional  assistant.| M. became 
assistant to Hl. & P., surgeons at N., & entered 
into a bond which recited that he was taken into 
their employment on the terms “that he should 
not at any time set up or carry on the business or 
profession of a surgeon 7 in N., or witbin ten miles 
thereof. The condition of the bond was that M. 
‘shall not at any time hereafter directly or 
indirectly, & either alone or in partnership with or 
as assistant to any other person or persons carry 
on the profession or business of a surgeon 7 In N. 
or within ten aniles thereof. The partnership 
having heen dissolved, both partners continucd 
to practise in N., & H. engaged M. as his assistant 
at a salary. P. brought his action to restrain M. 


5321. Shop assistant.) - By a decree 
In the suit deft. was restrained from 
being cnyagred chietly or Indirceetly in a 
certam buriness carried on at certain 
pretaincs where there was a ham & beef 
bhop. There was evidence that after 
pervice of the decree deft. served 
customers in the shop & arranged 
goods dinplayed in the windows :-— 
Held: deft. had engaged in the business 
contiary to the terms of the dceree.— 
McCany vt. LECCIARDI (1919), 19 S. BR. 
ye: 2753; 36ONLS.W.WLR, 104, 


539 i. Serrant.J—I. a butter rans - 
facturcr sold dns business to aes 
covenanted that he would not, for a 
period of two years, be interested or 
concerned cither directly or indirectly 





With or in the trade of a butter manu- 
facturer, except as un employee of 
s., within a distance of 105 miles from 
the business premises so sold. L. 
chtered into the employ of a co. which 


manvfactnied butter for export, 
Within the restricted areca: I/leld: 
he had committed a breach of the 


covenant not to be ‘ concerned with ”’ 
the trade of a butter manufacturer, 
which would be restrained by injune- 
tlon.— SpRINGARE v. LONGMORE, [1902] 
St. R. Qd. 199.— AUS. 


0. f’urchasera from  corenantor.] -- 
HoLcoms v. NIXON (1855), 5 Gr. 278, 
373.—CAN, 

, Bs, Father helping son—Father not 
interested ’’? in son’s business. |— RorkRr 
v. HOPKINS (1898), 29 O. R. 580.— 


CAN. 


q. Assisting in business withoul remu- 
neration.J~A covenant not to engage 
or be interested directly or indi- 
rectly either by himself, or with, by, 
or through any other person or persons 
whomsoever, either as principal or 
agent, or otherwise, howsoever, in the 
business of a baker within a fixed radius 
for a certain time is broken by the 
covenantor assisting the owneis of & 
similar business without remuneration. 
~ PARNELL v. DEAN (1900), 31 0. TN. 
517; 20 C. L. 'T. 119.- CAN. 


r, In Dusiness on own account.) - 
GIBBON ». CAMPBELL (1922), 49 N. BH. 
185.—CAN. 


t. Son acting for father.J}—Two defts. 


Parr V.—RESTRAINT OF TRADE BY AGREEMENT. 


from acting as such:- Held: (1) as the agreement 
recited in the bond was for the protection of the 
business carried on by If. & P., & they had in the 
business a joint interest during their partnership, 
& several interests in the event of a dissolution, 
the agreement must be taken to be several as well 
as joint, & that P. could sue alone for a breach of it ; 
2) there had been a breach of it, for that a person 
acting as a surgeon was carrying on the profession 
of a surgeon, although he only acted as salaried 
assistant to a surgeon who carried it on for his 
own benefit. 

It is true that in Allen v. Taylor, No. 5241, ante, 
where there was a contract not to carry on the 
trade of a rag dealer, it was held that merely acting 
as clerk or assistant to a person carrying on that 
{rade, was not a breach of the covenant. But an 
arreement not to carry on a trade is a very different 
thing from an agreement not to carry on a business 
or profession. ‘ Carrying on a trade’? implies 
tomy mind that the person engaged in it is engaged 
init gua trade, that is to say, as a trade producing 
profit. or loss which is to be shared by him, & that 
is not the case if he is merely a salaried assistant. 
I cannot come to the conclusion that) a man is 
less carrying on the profession of a surgeon because 
he is doing so as assistant to some one else. 
‘ Profession ” is diflerent from trade, & it} 1s much 
more emphatic to my mind than if * business ” 
alone were here. When, as here, the words 
‘carry on the business or profession of a surgeon ” 
are merely used to denote what is done by a man 
acting as a surgeon, ® man, In my opinion, acts as 
surgeon & carries on the business of a surgeon none 
the less beeause he is not the principal or engaged 
in the business as a partner, but is merely carrying 
Ho on as assistant to somebody else (Corron, L.J.). 

Purwer ov. Marner (1887). 86 Ch. 1D. 4113 57 
J. Ch, 226; 58 1. TT. 613 86 WL. RR. 460503 
TN. E.R. 760, CL OA. 

.{mnotations :—.18 to (2) Apld. Nobertson rv. Willmott (1909), 


24'T. 1. R. 681. Generally, Refd. Way ev. Bishop, [1928] Ch. 
O47. 


543. Professional manager.) —Deft. covenanted 
not to practise as an architect or surveyor within 
a defined area for a certain number of years :— 
Held: lhe committed a breach of that covenant by 
acting as manager at a fixed salary to another 
architect.- ROBERTSON v. Witmnmorr (1909), 25 
T. I. R. 681 3; 58 Sol. Jo. 631. 
alnnolations :—Consd. Way vv. Bishop, [1928] Ch. G47. 

Refd. Ramoneur v. Brixey (1911), 55 Sol. Jo. 40. 

544, Company servants & agents --Voluntary 
liquidation of company -New company formed 
with same name.| An injunction was obtained 
by pltf., against a co., restraining them, their 
servants & agents, from soliciting the custom of 
persons who before the sale of a certain part of 
their business to pltf. were their customers. 'There- 
after the co. went into voluntary liquidation, & 
® new co. was formed under the same name, to 
Which were transferred the assets & business of 
the old_ co. -—deld : as the reconstruction of the 
old co. had been regularly carried out for the sake 
of obtaining new capital & not colourably for the 
sake of evading the order, the new co. became an 


covenunfed “not to enter into any 
retul business in the town of A. rh 
competition with’? plif.. Deft. R., pur- | in 
orting to act as manager for his fat her, 
cman to carry on the business of a 
Arey storekeeper in the town of A. 
rae u edly in coinpetition with pltf :—- 
cel; the words “ enter into ”’ should 
it oe i; Wide construction;  & deft. 
aroherhons really acting for his father, 
wae OE opcratingon his own behalf, 
Suilty of a breach of his covenant, 


A.— MARKRON 


a. Covenant 


& should be restrained from. directly 
ov indirectly conducting the Uusiness 
t. RORENBERG & 
MARKAON, [1927] 4 D. L. RR. 164; 61 
O. L. R. 1..—CAN 


; assigned —~ Whether 
assignee can gue for breach of covenant.) 
- Deft. sold hie business & goodwill 
at Hl. to B. & bound himself never, 
during his lifetime or the Hfetime of any 
of his children, to open any business of 
a like nature to thet earried on by B. 
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independent co. & was in no sense the servant or 
agent of the old, & therefore in soliciting a customer 
of pltf. the new co. committed no breach of the 
injunction which has been obtained.—-Boscir pv. 
SIMMS MANUFACTURING Co., Lrp. (1909), 25 
Tr. R. 419. 

545. Creditor of similar business.|--Lirp ev. 
LAKE, Birp v. Turner, No. 461, ante. 

546. .J.—SOUTHLAND [°ROZEN MEAT & Pro- 
DUCE Export (Co, v. NELSON BROTHERS, No. 4689, 
anle. 

547, -——.| Cory (WiLLtTAM) & Son, Itp. v, 
HARRISON, No. 466, arte. 


(c) Husband and \Wife. 


548. Covenant by wife—-Before marriage -- Busi- 
ness carried on by husband.|—A. agreed under a 
penalty that she would not take. keep, be interested 
or concerned in any licensed house within one mile 
of pltf.’s premises. <A. afterwards married a 
publican having a licensed house within one mile 
of pltf.’s premises & assisted him in his business :—- 
IIleld: there was no breach of the agreement. - 
Lor v. LANDER (1856), 27 J. T. O. S. 160; 4 
W. R. 597, 

549. Covenant by husband—Business established 
by wife —For benefit of nephew.) —Deft., who had 
been carrying on the business of a wrocer under the 
style of ‘TT. P. Hancock,” sold the business to 
pltf., & entered into an agreement not to ‘ carry 
on or be in anywise interested in’’ any similar 
business within a specified areca. About seven 
years later the wife of deft., desiring, acainst his 
Wishes, to start her nephew in business, opened a 
grocer’s shop within the specified area, & carried 
on business there under the style of ‘6 Mrs. T. PB. 
Tlancoch.”?) The business was manayed by the 
nephew, & deft.’s wife took some part in carrying 
it on; but deft. took no part. The money 
necessary for starting the busimess was found by 
the wife out of her separate estate, & no money 
whatever was contributed by deft., either towards 
starting the business or carrying it on, nor did he 
share in the profits in any way. He, however, 
introduced his wife to his bankers, where she 
opened an account in her own name, assisted her 
in obtaining the lease of the shop in her own name, 
introduced the nephew to the wholesale merchants 
who had supplied the old business, &. as his wife 
was disabled by rheumatism from writing, wrote 
for her a circular inviting * old friends ’ to come 
to the shop. He also handed copies of the 
circular to some few persons, including a tenant 
of his own: Held: there had been no breach of 
the agreement by deft. 

When a person sells a business & agrees not to 
carry on, or be in any way inferested in any 
similar business, the word ‘ interested ’’ is used 
to prevent him, not only from carrying it on, but 
also from having any proprietary or pecuniary 





interest in it (LInpuEyY, T...). -SMivioc. TPAN- 
cock, [1894] 2 Ch. 38773 68 1. J. Ch. 477 5° 70 
L. TT. 5783 58 J. PP. 6883 2 We RR. t65 7° 10 


T. 1. R. 18833 38 Sol Jo. tli; 7 OR. BOO, CL UA. 


Annotations :—Apld. Gophir Diamond Co, vr. Wood, [1902] 
1 Ch. 950; Cory t. Harrison (1905), To L. J. Ch. TH4. 





at HH. 3B. afterwards sold his boisiness 
& goodwill to ptf. & ceded to him his 
right under the agreement with deft. to 
who notice of the cession was given: 
—Hield: deft. had by his contract 
undertaken net to carry on a@ businens 
of the nature of the one bo had sold. 
whieh undertaking was not of 50 
versonal a nature as to be incapable of 
being ceeded, & consequently pitf. could 
enforce the agreement.— DUAMAN ?. 
TRAUTMAN (TSO1), 9S. CL 14. — S. AF. 


54 


Sect. 8.— Breach: Sub-sect. 1, B.; sub-sect. 2, A.) 


B. In Particular Trades, Businesses or 
Professions, 


See Sect. 9, post. 


SUB-sECT. 2.— REMEDIES FOR BREACH. 
A. Injrorction. 
See, generally, INsUuNcTION, Vol. XXVIII, 
pp. 355 et seq. 

550. Whether Injunction granted./—(1) Under- 
taking, upon sale of the goodwill of a trade, not 
to carry on the same business, & to use the best 
endeavours to assist the purehaser, etc. The 
remedy for a breach is an action, or issue quantum 
damnificatus ; & an injunction against proceeding 
under a judgment for the consideration upon 
affidavits before answer was refused. 

(2) Purchaser has choice of several securities. 
Tle may rest upon assurance of vendor, he may 
require a covenant (LORD ELDON, U.). 

(3) If it had been nothing more than a purchase 
of the goodwill of this trade the vendor would he 
at liberty to set up the same trade in another 
situation (LORD Epon, C.).—SMACKLE v. BAKER 
(1808), 14 Ves. 468; 33 Ic. R. 600, LC. 


Annatations ‘-—48 to (1) Consd. Harrison v. Gardner (1817), 
2 Madd. 198. Refd. Churton vr. Douglas (1858), John. 
174; CGinesi v. Cooper (1880), 14 Ch. 2. 36. 





551, Interim injunction.} — Batrno  v., 
Tunks, [1802] W. N. 101. 

5652. —- - —— .-—DIkTz, DAvis & Co., Trp. v. 
SYMMONS (1594), 48 Sol. Jo. 742. 

953. ——-—- .—The ct. ought not to grant 


an interim junction to restrain a person from 
folowing bis trade or profession if it is satistied 
that to do somay prevent such person from earning 
his livelihood.—Panach THLATHE, LTp. v. CLENSY 
& HACKNEY A SHEPHERD s BUSH EMPIRE PALACES, 
Lrp. (1909), 26 T. L. Rh. 28, C. A. 

554. —— Covenant with partnership— Of harsh 
description—Action for dissolution of partnership 
pending./—Where an agreement had been entered 
into between A. & H., who were partners without 
any written articles, & persons in their employ, 
containing terms & provisions of a harsh deserip- 
tion, & where one of the partners had filed a bill 
against the other for a dissolution of the partner- 
ship, the ct. refused to interfere. at the suit of the 
other partner, to restrain the breach of the negative 
terms of the agreement.—Cnrorr v. HAwsh (1536), 
Donnelly, 82; 51. J. Ch. 805; 47 FE. RR. 241. 

555. —--- Agreement for valuable consideration 
—Not being a ‘* hard bargain.’?;—MIpDDLETON vr. 
Brown, No. 214, ante. 





556. Covenant not to engage in any other 
business.;—EHRMAN ¢. BARTHOLOMEW, No. 297, 
ante. 

557. —--- Covenant not to engage in competing 


business.|—Deft., an admitted solr., having 
accepted the situation of clerk to pltf., a solr. 
practising at N., entered into a bond with pitf. 
which recited that deft. had been recently 
appointed agent to O., & was conditioned to be 
void if deft. should abstain from practising as a 
solr. in N., or within thirty miles from thence, 
without the consent of pltf.; & should not act as 
O.’s legal adviser, except as pltf.’s clerk ; & should 


not accept or undertake any other agency or 
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5b7 ii. - 

557 1. Whether injunction granted— | CO. v. PACK (1912 
Covenant not to engage in competing | 4.0. W. N. 63; 
business.J— GILLI. vt. OSTERSTOCK, [1926] | CAN. 

4 


3. A. 8. R. 318.—AUS. 


Sots Nae ae (WILLIAM 
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b. ——— Deprivation of employee's 


TRADE AND TRADE UNIONS. 


appointment, except such as he then held, without 

ltf.’s consent, & m case the engagement should 
be put an end to or determined, should not con- 
tinue to act as agent for O. 

Shortly afterwards deft. was a candidate for 
the office of clerk to the board of guardians ; 
whereupon pltf. gave him three months’ notice of 
putting an end to his engagement. After the 
expiration of the three months, deft. resigned his 
appointment as agent to O., but afterwards resumed 
the same. Deft. also obtained the situation & was 
performing the dutics of clerk to the board of 
guardians, &, since the filing of the bill, obtained 
the situation of clerk to the Comnnissioners of 
Land Tax. Verpetual injunction granted to 
restrain deft. from acting as agent to O., or as 
clerk to the magistrates, or from otherwise violating 
the stipulations of the bond. —EDMoONDs v. PLEWs 
(1860), 8 L. T. 115; 6 Jur. N.S. 1091. 


558. —--~ —J—HHRMAN v. BARTIHOLOMEW, 
No. 297, ante. 
559. —----——— During continuance of contract of 


service—-Agreement providing for dismissal on 
breach.J—Titf. & deft. formerly carried on the 
business of house agents in partnership under 
articles which provided that an outgoing partner 
should not for a period of ten years from the 
dissolution of the partnership carry on, or engage 
or be interested directly or indirectly in, any 
similar business with a radius of one mile from the 
partnership premises. Deft. withdrew from the 
partuership business & started a sunilar business 
on his own account at an office outside the pro- 
hibited radius. In the course of such business he 
endeavoured to Jet (wo houses within the pro- 
hibited radius, & he put up notice boards at three 
houses directing intending fenants to apply to 
him at his office & inserted advertisements of these 
intended Iettings in a newspaper: --Jleld : these 
acts were a breach of the covenant, & an injunction 
granted.—HADSLEY @. DAYER-SwITH, [P9114 } ALC. 
970; &838LJI.Ch. 770; Lilt. T.4703 su Tl da Rk. 
524; 58 Sol. Jo. 554, HW. Ls affy. S.C. sub nom. 
DAYER-SMITH v. TIADSLEY, 108 LL. PT. 897, CLA. 
560. Operation of injunction limited to 
specific period.|.—-By an agreement in writing II. 
agreed to serve the W. KR. co. as confidential clerk 
for five years from Jan. 1, 1805, the co. having 
the option to renew the engagement for five 
years more. The co. could dismiss Hl. at any time 
by three months’ notice. H. agreed that during 
the term he would devote his whole time & atten- 
tion to the business of the co.. & that he would 
not during the engagement, without the consent of 
the co., engage as principal or servant in any 
business relating to goods of any description made 
or sold hy the co., or in any other business what- 
ever, upon pain of instant dismissal. IH]. cove- 
nanted that if he should be so dismissed he would 
not at any time within three years from his dis- 
missal be engaged directly or indirectly as principal, 
agent, or servant in the business of dealer in wares 
of the description made by the co., within 150 
miles of W. In 1898 IL. left the service of the co. 
without leave & became traveller to another firm 
carrving on the same business. The co. applied 
for an injunction to restrain H. during the term 
of service from carrying on as principal, agent, 
servant, or otherwise, any business relating to 
goods of the description made by the co., & from 
soliciting orders for other firms :—feld: durme 
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the continuance of the engagement, the agreement 
made by JI. with the co. that he would not engage 
jn any baginess relating to goods sold by the co. 
was valid though not. restricted in point of space, 
& it was severable from the agreement not to 
engage in any other business, & ought to be 
enforced by injunction. An injunction was 
therefore granted as asked, but limited to the first 
term of five years, the co. waiving their option to 
retain HH. in their service for another five years, 
& the ct. doubting whether the agreement ought 
to be enforced for that further termm.— RoBinson 
(WILLIAM) & Co., Lrp. rv. Hinvien, (1898) 2 Ch. 451 ; 
o7 tT. J. Ch. 6445 79 1. 'R. 281s A7 WLR. 81; 
42 Sol. Jo. 756, C. A. 


-tnnotations: Gonsd. Chapman v. Westerby (1913), OR 
Sol. Jo. 50, Apld. Attwood 7, Lamont, {E20} 2 i. 2B. 
Vv 


146. Refd. Rely-a-Bell Burglar & Fire Alarm Co. tv. 

Kisler, [L926] Ch. 609. 

561. - - ~ Effect of winding up of employing 
company.| Jeft. agrecd to serve a banking co., 


which was registered under Cos. Act, 1862 (ce. 80), 
as nanager of a branch, & he agreed that he would 
not within a vear of the termination of the agree- 
ment either by notiee or as thereinafter provided, 
enter into the service of or many way act for any 
bank carrying on business within a radius of five 
miles of any branch of the bank to whieh he might 
be appointed manager. The banking co. were 
empowered to put an end to the agreement in the 
event of deft. being guilty of misconduct. The 
banking co. afterwards passed resolutions for 
voluntary winding up, & liquidators were 
appointed for the purpose of selling their busimess 
& poodwill to another banking co. Delt. there- 
upon left the eo.’s branch bank & entered the 
service of another bank at the same place. ‘Phe co, 
thereupon gave him aironth’s notice to fermunate 
the agreement, & brought an action to restram 
lima from entering the service of the other bank in 
breach of the agreement: MWeld: the voluntary 
winding up did not operate as a dismissal of the 
ro.’s servants, & therefore the co. were entitled 
{fo the injunetion chumed. Minn asp Cot nrins 
Divrider Bang. frp. ec. Arrweoop., [P8051 PF Ch. 
ie Wiese ie once Oe: tae Wal ge OT Pe bas dis 
l7o; 12 Mans. 20. 

funolations :— Expld. Reigate to Union Manufacturing Co. 

(Ramsbottom), (UWIk} Lb KR. BL oo. Refd. Pe Hasan 

Laploration Co. (29to), S40 1. J. Ch. 2745 Thomas or. 

Todd, (192672 ik. B. ott. Mentd. Robinson Printing Co. 

t. Chic, (1905] 2 Ch. 128, 

062. - Covenant to serve plaintiff Ejfect of 
dismissal by plaintiff.) A. purchased from) Be cer 
fain premises, fixtures, & the goodwill of a business. 
As panto of the consideration for the purchase of 
the goodwill 8. covenanted not to carry on business 
ata particular place, A. covenanting to employ 
BR. BR. having been dismissed, set up business in 
breach of his covenant: -Held: althourh there 
was not sufficient evidenee to show that B. had 
been properly dismissed, yet A. was entitled to an 
Injunction to restrain B. from conimitting a breach 
of his covenant. - DAGGETT v. RyMAWN (1868), 17 
L.'T. 4863 16 WLR. 302. 

063. - — —-- No negative covenant against 
engaging in trade.] —Where in breach of an agree- 
ment by the deft. to serve pltf. for fourteen years 
as manager of his business, which agreement 
iC express negative covenants, deft. 
a J he engaged in similar business a few doors 
ee : ads othe ct. had power to grant an 

Junction, but the power was discretionary, & the 


we tee 


Goes AUIOK! 90% 
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d. —-—— 7) 
amages proper remedy in | — 
absence of evidence that covenant neces: 


S. AF. 


ak Oe Plaatiff's protection.) - GRIGSON 
v KOINSMAN (1921), 42 N. 1. Re 172. 


@. Covenant providing for damages 


ss) 


case was not one for its exercise.— JACKSON v. 
ASTLEY (1883), Cab. & Hl. LSI. 

564. ~— . —Deft. agreed to become 
manager of pltf. co.’s works for a certain period, 
& during that) period ‘10 vive the whole of his 
time to the co.’s business.” 

The agreement was wholly affirmative, & con- 
tained no express stipulation that. deft. should not 
dv any particular thing. He being about to set 
up & become a director of a rival co., the judge 
granted an injunction to restrain him from giving 
less than the whole of his time to the co.’» business : 
—Ifeld: there being no negative stipulation in the 
agreement restraining deft. from su doing, the ct. 
could not grant such an injunction.— Wiurwoop 
CHeMicau Co. v7. HARDMAN, [1891] 2 Ch. 1163 60 
ln J. Ch. 428; 64 L. T. 716; 39 W. RR. 4335; 7 
Tae. he ey Co Ay 
Annotations :—Consd, Silver v. Gatti (1893), 37 Sol. Jo. 776. 

Apld. Star Newspaper rv. O’Connor & Wetton (1893), 

OT. TL. RR. 526; Davis v. Foreman, [1894] 3 Ch. 654; 

Mutual Reserve Fund Life Assocen. ve New York Lafe 

Insee. & Harvey (1896), 75 L. T. 528. Consd. Ehrinan p. 

Bartholomew, FiS9s) 1 Ch. 671: Metropolitan Electne 

Supply Co, «. Ginder, {1901] 2 Ch. 799: Kirchner vr, 

Giuban, (1909) 1 Ch. 413; Chapman oe Westerby (1913), 

os Sol. Jo. 50. Apld. Mortimer v. Beckett, (1920) 1 Ch, 

O71. Distd. Rely-a-Bel Burglar & faire) Alarm Co, r, 

Lisler, (1926) Ch. 609. Refd. Ryan vr. Mutual Tontine 

Weoastininster Chambers Assoem, (1893) b Ch. 1163 Alex- 

ander ¢. Man-lons Proprietary (1900), 16 T. Te Te tg): 

Prosperity wv. Ldovdsa Bank (19238), 39 T. L. Ro 372. 

565. ~ -~.'— [In ae contract of 
personal service a stipulation by the employed to 
“act exclusively for? his employers doe not, in 
the absenee of a negative covenant, express or 
Imploed, which is sufficiently clear A definite, 
confer upon the eniployers a right to obtain an 
INjunction against the employed to restrain him 
from entemns into the employment of other 


persons, Meaitvan Respnve Ponp Lib Assoen. 
hm NEW York oom PNstrancie Co. & TLARVEY 
(TSO. Tak Tee Vc s- TS Tita Ke 2 Sol. JO, 
ig Ns 
ee > Consd. Chapman vr. Westerby (1918), 54% Sol, 
ory th, 
566. - Covenant restraining area—Not vague 


or indefinite.|- VaAson or. Proviprnt CLOTHING & 
SUPPLY Co., Lrp.. No. 14, vite. 


567. - -- Covenant not to manufacture under 
specified name’ Injunction to restrain use of name 
only. VERNON t. LEALLAM, No. 774, post, 

568. - - Covenant not to undercut price. - 


Deft... who was a wholesale & retail dealer, pur- 
chased from pltfs. 12) gross of Palmolive soap 
tablets & signed an agreement that he would not 
sell pitts.’ soap oat less than Gd. a tablet. Deft. 
then sold the soap at Sd. a tablet, Asan an action 
to restram Tim from breaking the agreement, he 
comtended that it would be robbing the pubhe to 
sell at td. a tablet & that the agreement was in 
restraint of trade A ilegal:—//eld:) the agree- 
ment was valid & enforceable & pltfs. were entitled 
to the injunction claimed. PALMOLIVE Ca, (OP 


ENGLAND) t. Frerpwan, [1928] Ch. 266; 07 
Led. Ch. dO: IBS LP 27h: Fi TT. R865 7h 


Sol. Jo, 9027, CG. A. 

569. Limitation of operation To cases of 
injury. CUBA SUBMARINE 'TRLEGRAPHL Co. ev. 
Wesr Inpra & Panawa Tennarapn Co, (L901), 
45 Sol. Jo. 360, C. UN. 

- = Consideration of comparative Injury.! - 
See Insuncrion, Vol. NXVIIL. pe 383, No. ldo. 
Theatrical contracts.!— Nee THEeatues, Vol. 
NLM, pp. 915, GL. 


on breach — Whether damages may 

he waived dt anjunction claimed, |-— 

TORONTO DAIRY Co, vp. GOW ANS (E879), 
I 26 Gr. 290, - CAN, 
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Sect. 8.--Breach: Sub-sect. 2, A. & B.s sub-seels. 
3,4 & 5. NSeet. 9: Sub-sects. 1 & 2.] 


——-- Restraining disclosure of confidential infor- 
mation.|—See INJUNCTION, Vol. XXVIII, pp. 476- 
479, Nos. 820-814. 

Covenant providing for damages on breach — 
Whether injunction & damages granted.]-—Sce 
Bonps, Vol. VIT., p. 258, Nos. 951-953 5) Drips, 
Vol. XVIL., pp. 402, 404, Nos. 2116, 2118-2121, 
Aap lag Ma 9 

570. — --- Duty to elect remedy.|——-By an 
agreement made in 1890, pltf. agreed to employ, 
& deft. to work for & serve pltf. as tailor, hosier, 
or outfitter, & if was agreed: that deft. should 
not for the space of three years act as tailor, 
hosicr, or outfitter, or take service or act as agent 
in such business within a radius of twenty-five 
niles of plitf.'s shop, under a penalty of £500 as 
liquidated damages. On June 10, 1893, deft. left 
plitf.’s service, & committed a breach of the aygree- 
ment. PItf. brought this action clanning an 
injunction & £500 Jiquidated damages for breach 
of the agreement, & on motion obtained an 
dndcrim injunction. The action was then set 
down for the point of law to be argued as to 
whether deft. was not, on paymentof £500, absolved 
from any obligation under the agreement. Pitf. 
now asked for an injunction, but withdrew the 
clann for damages: Meld: (1) deft. ought, when 
the motion came on, to have called on pltf. to 
eleet whether he asked for an injunction or 
Jiquidated damages, as he could not have both, & 
the pleadings were therefore embarrassing to deft. 3 
(2) deft. having gone on, was too late in taking the 
point, & there must be an injunction for three 
years after July 10, 1898.—Genr ec. ELARRISON 
(1893), 69 TT. S07. 

971. -——- — Damages & injunction claimed 
in writ—Election of remedy in statement of claim.| 

Lewis & Laws v. DURNFoRD (1907), 24 0. L. R. 
G4. 











- Defendant offering damages on breach— 
Whether remedy by injunction precluded.|— Sve 
Bonps, Vol. VIT., p. 253, Nos. 951, 953. 

Contracts containing both positive & negative 
covenants--Restraint of breach of negative cove- 
nants.!—Srr INJUNCTION, Vol. NXVIIL., pp. 451—- 
454, Nos. TU0 -716. 

Breach of covenant by plaintiff.;— Sre InsuNc- 
TION, Vol. NXAVITL., p. 484, Nos. 574, 575, 

972. Enforcement of injunction—By attachment 
é& committal... Mippmnron ve. Brown, No. 214, 
ante, 

573 - J - OWN, FEARS 
Lock (1896), 50 Sol. Jo. S00. 








& Co. ov, 





574. ~— Dorripae Brorinmrs, irp. 
vr Crook (1907), 28 TT. Ta. aR. G41, 
B. Damages, 


See, generally, DAMAGES, Vol. 76 
ef seq. 

Covenant providing for payment of agreed sum 
—Whether penalty or liquidated damages.| - Sec 
DAMAGES, Vol. XVIT., pp. 136, 188, 140-148, 151, 
NOS. 422, 426, 127, 436, 418, 4583, 462, 471, 472, 
A476, 477, 198, 499, 504, 505, 507-509, 528, 532. 

- Whether additional remedy by injunction.|— 
See Bonbs, Vol. VIT., p. 253, Nos. 951-9538 ; 
DEEDS, Vol. XVIT., pp. 403, 401, Nos. 2118-2121. 

575. - Sum excessive.| - BLAKE «. East 
INpia Co. (1674), 2 Cas. in Ch. 198; 22 E.R. 909. 

576. - - Payment Into court of sum in satis- 
faction — Whether further sum recoverable.] — 


AVIT., pp. 


PART V. SECT. 





TRADE AND TRADE UNIONS. 


Where under agreement not to carry on the 
business of a smith within a certain distance of 
pitf., under a penalty of £30 & to an action upon 
the agreement, deft. paid into ct. the sum of £30 
in satisfaction 3; pltf. replicd that he had sulfered 
more damages; the cause was tried, & at trial 
pitf. recovered £30 in addition to the sum paid 
into ct.:--dHeld: the verdict was right, as the 
only issue was whether or not pltf. had sustained 
more damages, & deft. ought to have demurred, 
or to have moved in arrest. of jJudgment.—-BAL- 
LINGER v. SHEPPARD (1848), 11 lL. T. O. S. 204. 


SUB-SECT. 3.—-PRACTICE. 

Covenant for payment of penalty on breach -—- 
Discovery of documents exposing party to penalty.] 

See Discovery, Vol. XVIIT., p. 165, No. L180, 

577. Allegation of breach-—— Necessity for.| - 
MOSELEY v. JONES (1859), 33 1. TT. O.S. 111. 

578. — -  Particulars.| --An inquiry as to 
damaves sustained by pltfs. by reason of deft.’s 
breach of his covenant in restraint of trade having 
been directed, & an order for an alfidavit of docu- 
ments by deft. having been made, the judge held 
that pltfs. must give a statement in writing of the 
heads under which they sought to recover damages 
from deft., & that the time for the affidavit. of 
documents must be extended till fourteen days 
auffer pltf.’s statement.:—Held: as pltfs. were 
ignorant of the particulars of breaches of covenant, 
the order would) be useless, as they could only 
comply with it by stating every imaginable 
cround of damage, & the order was therefore dis- 
charged. MAXIM NORDENFELT GUNS & AMMUNI- 
TION Co. ve NORDENFELE, [LS93] 3 Ch. 122; 62 
Ind. Ch. 719: O69 LL. PR. 4713 2 We. OR. 88 5° 37 
Sol. Jo. GOO 2 2 OR. 538, CL UA. 


Annotation :~ Refd. Waynes Merthyr Co. ve. Radford (1895), 
1. J. Ch. 140. 


Illegality of contract in restraint of trade--Whether 
necessary to plead illegality.|— See No. 129, ante. 


SUB-SECT. 4.0 Cosps OF PROCEEDINGS. 
579. Costs refused to successful defendant.!|— 
ALLSOPP t(. WHEATCROFY, No, 282, ante. 
580. - » PArwan ov. BARTIHOLOMEW, 
207, ante. 


NO. 


SUpB-seeoT, 5. Watvirk AND RELEASE, 

581. Covenant on assignment of doctor’s practice 
--Not to attend patients within prohibited area— 
Patients attended at assignee’s request.|—I)cft., 
by deed, assigned to pltf. his business as a surgeon 
& apothecary, carried on by deft. in Park Street, 
Camden Town : & deft. covenanted, that he should 
not nor would, directly or indirectly, by himself, 
or in co-partnership with any ofher person or 
persons, carry on or exercise his practice or 
profession of a surgeon & apothecary, or either of 
them, either by residing or visiting any patient, 
within the distance of three miles from the then 
place of business of deft., in Park Street aforesaid : 
& that, in case of any breach of this covenant, 
deft. should & would pay to pltf. the full sum of 
£500, to be recovered against deft. as & for 
liquidated damages, & not as a penalty. After 
the execution of this deed, deft. attended several 
ladies in their confinements, within the three 


8, SUB-SECT. 5. 
f. Fmploying defendant after alleged malpractices.}— WRACON v. CRENAN (Ont.), [192574 D. T.. BR. 661.—CAN. 
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miles, & on one occasion received a sum of £14 14s. 
for his services; but he attended these persons 
with the knowledge & consent of pltf., in con- 
sequence of a request by him that deft. should 
for a time continue to visit the patients, to keep 
the connection together ; & the jury, in an action 
on the covenant, found that deft., in these instances, 
exercised the practice & profession of a surgeon, 
for the purpose of assisting pltf.:—/eld: the 
above facts did not constitute a breach of the 


covenant.— RAWLINSON ¢. CLARKE (1845), 14 
M. & W. 1873; 14 1. J. Mx. 3613; 5 1. T. 0.8, 
200; 153 KM. WR. 4423 subsequent procecdings 


(1816), 15 M. & W. 292, Hix. Ch. 
Annotations :—-Mentd. Green v. Price (1815), 11 L. J. Ex. 

995+ Galsworthy c. Strutt (1848), 1 ikxch. 659. 

582. Covenant not to enter employment of com- 
petitor--Employment by competitor with know- 
ledge of former employer.|—Deft. was under 
covenant with pltf. not to enter the service of a 
coachbuilder within a certain area, Tn answer to 
a letter from a coachbuilder within the prescribed 
distanee, inquiring after deft.’s character, pltf. 
replied, ‘* Deft. will be of no use to you as fore- 
man.’ Deft. entered into his service, & con- 
tinued there, to the knowledge of pltf. for upwards 
of nine months. Bill for injunction dismissed. 
Mayrnorn cv. PALMER ([8614), PL LL. T. 261 ; 
J.P. 760; 71 Jur. NLS. 2303 13 W. Re oT, 

583. - -— Employment by assignees of business -— 
With consent of employers.] - SHOWELILG. WINKUP, 
No. 399, anfe. 

Covenant not to establish business within pro- 
hibited area- Licence after breach.|—Sece Bownps, 
Vol. VIT., p. 2380, No. 72 
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Sror. 9.— PARTICULAR TRADE, BUSINESSES AND 
PROFESSIONS. 
SUB-SECT. 1.— ACCOUNTANT. 
584. Validity or reasonableness of restraint Six 
years --Any place in England.|—Isirr & JENKSs v. 
(KANSON (L899), 43 Sol. Jo. 744. 


Sup-secrT, 2.0 ACTORS AND THEATRICAL 
PEREORMERS, 

See, also, THEATRES, Vol. NLL, Part [., Seet. 7, 
sub-seet. 9. 

585. Construction of contract - Agreement for 
exclusive performance.!-—GaAarery THEATRE Co. v. 
Lorrus (1893), Times, Aug. 11. 

_ 586. Validity or reasonableness of restraint.} — 
Contract. with the proprictors of a theatre not to 
write dramatic pieces for any other, legal; as a 
smiular restraint of a performer would be 3 not 
resembling a covenant restraining trade generally. 
_ Covenant, restraining trade within particular 
limits, or partners from carrying on the same 
trade for their private benefit, legal. - Morris v. 
COLMAN (1812), 18 Ves. 4373 Bf EL R. 882, 1. C% 

Innotalions :-—Distd. Clarke vr. Price (1819), 2 Wils. Ch. 157. 

Expld. & Distd. Kemble v. Kean (1829), 6 Sim. 333. 

Apld. Diotrichsen vr, Cabburn (1816), 1 Coop. femp. Cott 

72. Consd. Lumicy ». Wagner (1842), 1 De G. MA & G. 

601. Refd. Taylor +. Davis (1834), 4 L. J. Ch. 18: 

Kimberley v. Jennings (1836), 6 Sim. 340; Hills vr. Croll 

eee 1 Coop. temp. Cott. 83; Stevens vt Benning 

Seee 6 De G. M. & G. 228: Merchants’ Trading Co. r, 

anner (1871), I. R. 12 Kq. 18: Donnell v Bennett 


(1883), 31 W. R. 316: Whitwood Chemical Co. tv. Hard- 
man, [189)] 2 Ch. 416. 





ne 587. — —~)— LANNER v. PALACE THEATRE, Ltp. 
eet & ARMSTRONG (1893), 9 T. 1. R. 162, 
os 


: 37 Sol. Jo. 175. 
588. -- - Agreement preventing earning of 
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livelihood.|] —-CANTERBURY & PARAGON, LYrp. »v 
LLOYD (189%), 43 Sol. Jo. 63. 

589. --- - -- Agreement not to use pseudonym 
-- Reputation established under pseudonym.! 
(1) Pitfs., who were film producers, employed 
deft. as a film actor. IHis contract. of employ- 
ment required lum to act under a pseudonym, 
which should be the sole property of pltfs. On 
the determination of the contract he was pre- 
cluded from using the pseudonym for any purpose 
whatever & from film acting for new employers 
unless & until they agreed not to announce or 
advertise his performance under the pseudonym. 
Owing partly to his own ability & partly to pltfs.’ 
advertisements deft. acquired a considerable 
reputation under the pseudonym in which his 
professional identity became so completely merged, 
that) his market value without it would be 
diminished more than 50) per cent. until his 
identity & reputation were re-established de nove. 
Deft. having entered the service of rival film: pro- 
ducers under the pseudonym, pltfs. sued for an 
injunction: J/eld : in the circumstances the eon- 
tract was in partial restraint of trade & not reason- 
ably required for the protection of the employers, 
& for this reason would not be enforced, 

(2) A restraint of trade is primd facie contrary 
to public policy, Tt is a misapprehension to sug- 
gest that this doctrine is) confined merely to 
restraint of trade in any ordinary meaning of the 
word “trade 5 aif extends further than trade, it 
undoubtedly extends to the exercise of a man’s 
profession or calling (ArKIN, J...0.).- Tiepworvtit 
MANUFACTURING Co, or. Ryorr, [1920) L Ch. 1; 
Ae Dag ale Chie OU T22 dae Ds Pa OO Ts Pas TS 
GL Sol. Jo. 19, CLA. 

590. -- —- Twenty miles.'——Rrap A BAILEY tv. 
Poncupery & Crysran Parsee Co., Lap. (1899), 
13 Sol. Jo. T28. 

591. - ~ Tivont, MANCHESTER, Dp. 
te Copinny, No. Lt, aute. 

592. How far restraint of trade material.’ 
Tiepworiit MANUFACTURING Co. e. Ryorr, No. 
DSO, ante. 

593. Breach of agreement - Injunction—Whether 
interlocutory injunction granted.|— An opera singer 
by agreement dated only as to the year 1870 
agreed to sing at a certain theatre for the whole 
London season, & nowhere else in the kingdom of 
Great Britain. “ peadant Cannee (S71, without 
the written consent of the employer. ‘Phe singer's 
salary did not extend bexsond the season whieh 
ended on Aus. 5. On motion for injunction to 
restrain him sinsine elsewhere after the season 
was over but during the vear S71: —Fleld: the 
et. would not under the circumstances of the case 
grant an injunction on an interlocutory applica- 
tion. —MAPLESON tv. BENTHAM (LSTL). 20 WLR. 
176. 

594. - —- — Whether lying against performer 
& employer.) — Reap & Bamey vr. PoNcHURY & 
CRYSTAT, PALACE Co., Liatp. (1899), 48 Sol, Jo. 723, 

595. Agreement for inclusive services — 
Representation of sketch on cinematograph.| - 
Pitfs., who were music hall proprietors, made an 
agreement with deft. by whieh if was provided 
that deft. should vive pltfs. his exclusive services 
& that he should not permit any colourable imita- 
tion, representation, or version of his performance 
to be yiven within a certain radius. Jt was alleged 
by pltfs. that deft. permitted the representation 
of one of his sketches on a cinematograph at 
certain picture palaces within the prescribed area, 
& they brought an action against him to restrain 
him from this alleged breach of the agreement : — 
Held: on the evidence, deft. had taken no part 





Sect. 9. Particular trades. businesses and profes- 
sions s Sub-seels. 2.8, 1, 5.0, 7, 5 ¢ aa 

in the alleged reproduction of lus performance, 

& therefore be was entitled toa judgment. 

LONDON THEATRE or Vaniurtins. Lr. ce FV ans 

(1914), 31 Th. RR. 76, OA. 


SUB-SECT. 3.- AUCTIONEER AND LsPrate 
AGENT. 

596. Breach of agreement—Covenant restraining 
trade within certain area—Acting as agent outside 
prohibited area—For firm also carrying on business 
within.|-—FATRBROTHER v. Enunann (1891), 40 
W. R. 220; 36 Sol. Jo. 139. 

597. Taking office outside prohibited 
area—Acting as agent within.!— HADSLEY rf. 
DAYER-SMITH, No. 559, ante. 








SUB-SECT. 4.—-AUTHOR. 

598. Validity or reasonableness of restraint-— 
Agreement with proprietor of theatre—Not to write 
play for any other theatre..—Morris 7. COLMAN, 
No. 586, ante. 

599. - Agreement with newspaper proprietor 
—Not to write for any other paper.|—S., pro- 
prictor of a weekly newspaper, by a letter to F., 
an author, agreed that F. should write two tales, 
extending over one year, at £10 per week for each 
number, to contain ahout the same quantity as 
Was sent under a former similar engagement, & 
to receive the first number on Apr. 22, [855, & 





awe 
to continue to receive one number weekly during 
one vear, conditionally that F. should not write 
for any other newspaper published at less than 6d. 
I accepted, received £20 deposit, & wrote regularly 
for some weeks > then went to Paris, sent an abrupt 
conclusonot thethauecurrent tale ina sinall quantity 
of manuscript. refused to proceed with his enyvage- 
ment with S.. & entered mto another engagement 
with (. oS. thereupon stopped his payments to 
Fo. & emploved another author to conclude the 
half timished tale :- Held: the condition as to F. 
not engayine elsewhere was vahd.--STIFF r. 
Cass LY, (1560), 2 Jur, NLS. SES, 

600. - Option to publisher to publish subse- 
quent works.’— Plitfs. entered into a written 
agreement with deft.. Mrs. I, an authoress, for 
th publication of a novel already written hy her, 
& by the same asiecment secured an option to 
publish her “nest three books upon) certain 
royalty terms therem contained. The agreement 
provided that if they exercised their option in the 
case of any of her next three hooks. pltfs. were 
during the legal tern of the copyright to have the 
exclusive right of producing & publishing the book 
within a defined area together with the entire 
control of the publication A ferms of sale of the 
book, & also the right of suing in respect of infrinze- 








PART V. SECT. 9, SUB-SECT. 4. ] 

g. Faludity or reasonableness af re 
straint— Ayrooement with publisher Nat 
fo publish a sumilar vork.|J~ Deft. Ci. 
wrote a book for school use, the copy - 
right in which he assigned to pltfs., & 
agreed not to publish any similar work 
dwing the subsistence of the agree- h. 
ment. He subsequently wrote for 
defts. F. Bros. a book on the same Hiner, 
adopting the same system, repeating 
the same kind of lessons, Intended 
practically for the same class of pupils, 
& F. Bros. published it at a like low 
price :—Held: the agreement was not in 
unreasonable restraint of trade; & defts, | 


| 
4 
fy 
{ 
| 


the 


| in-trade to plitf. 


| 
| 
| 
| 
| 
| 


Dhros.should be restrained by Injune- 
tion from publlehing the seeond book, 
— KDUCATIONAL Co. OF FRELAND, LTp, 
It sLnon BROtMERS, LDip., & GETZ, 
(IOIOP ETL R625 S84, Lb. T. 41.--IR, 


PART V. SECT. 9, SUB-SECT. 5. 

Validity or reusonablencas of re- 
straint —Ten years & etyht miles.| - 
Deft. by an agrecment in writing sold 
goodwill of his 
torvether with the tools, plant, & stock- 
The agreement con- 
tained (inter alia) the following clause: 
““VYhe vendor shall not 
period of ten years trom the date hereof 


ment of copyright. The agreement als ‘OVIde 

that Mrs. kX. was not without the opaeene folie 
fo publish, or allow to be published, apy abrid Es 
ment, translation or dramatised version of the 
hooks, & that on the determination of the Agree- 
ment in certain events therein specnicd the right 
to print & publish the book was to revert to Mrs. 

who was then to be entitled to be recistered ag Che 
proprietor thereof. In breach of this agreement 
Mrs. In. agreed with defts. C. & Co., a rival firm of 
publishers, who had notice of pltfs.’ agreement. to 
print & publish her next novel. In an action by 
pitfs, to restrain both defts. from. publishing the 
novel until it had been first) submitted to pltfs. 
for their acceptance :—Held : the agreement was 
not a contract of personal service but was a con- 
tract by Mrs. I. to sell the products of her labour 
or industry, of which the ct. would grant specific 
performance by restraining her from disposing of 
the novel in breach of her agreement with pltfs.— 
MACDONALD v. Eyes, [1921] L Ch. 631; 90 
L. J, Ch. 248 ; 124 L. T. 625 ; 87 T. L. R. 187; 65 
Nol. Jo. 275. 


Annotation :—Refd. Performing Right Soc. v. 


London 
‘Theatre of Varietics, [1922] 2 K. B. 433. 


Sups-srEctT. 5.---BaKER. 

601. Validity or reasonableness of restraint-—One 
mile..—-RANNIE v. IRVINE, No. 321, anle. 

602. -—— Ten miles —Three years.|—-BROMLEY 
v. Swutu, No. £77, anle. 

603. Agreement not to supply customers 
existing at time of agreement.| -~RANNIE v. 
IRVINE, No. 821, anife. 

604. -—- Agreement with association.|—Tony 
re Mason (LS09). 13 Sol. Jo. 778. 

605. —- — Agreement relating to business not 
carried on at time of agreement.!--BROMLEY ©. 
SMITH, No. 477, ane. 

606. Breach of agreement - Agreement not to 
open new business— Business opened by servant.] - 
CLARK 7. Howann, No. 248, ante. 

607. -—-- Agreement not to carry on business 
similar to fully licensed restaurant.’ --Drew v. 
GUY, No. O15, ante, 





Sun-sEcT. 6,—BANK EMPLOYEE. 

608. Validity or reasonableness of restraint - 
Any other Eastern bank-—Business carried on in 
some Eastern countries.}|——-Pitf., a bank clerk in 
the employment of defts., subscribed for many 
years to defts.’ oflicers’ pension fund, One of the 
rules under which the fund was administered 
provided that ‘no subscriber leaving the service 
of the bank . .. for the purpose of entering the 
service of any other Eastern Exchange bank shall 
he entitled to any return in respect. of his con- 
tributions to the fund...’ In Dee, 1919, ee 
left defts. for the purpose of entering the service © 


A tee aa 





within the radius of el«ht miles from 
the premises where the sald bnainess 0 
paker is now carried on by the ve a : 
earry on conduct or astist in cn ie 
op or conducting or be concernec he 
interested directly or indirectly in r 
business of selling or In manufactur Me 

| bread or that class of goods known of 
the bakery trade ax smallgoods. I tee 
engagod himself as a Journey fie 
baker to a baker carrying on business 
within the radius of cight BE ee i 
Held: tho restriction was not Leas 
being in restraint of trade.—' r i 
HAM t. CAMPBELD (1910), 20 N. 4. due 4s 
1019. —N.Z. 


bahery business, 


during the 


Parr V.- 


& obtained a situation with another bank which 
was admittedty an Kastern xchange Bank within 
the meaning of the rule. Tfe then claimed to be 
eredited by defts. with the amount of his contri 

butions to the pension fund, on the ground 
(inécr alia) that the rule depriving him of the right 
{go recover them was void as in restraint of trade : 
_fidds the rule was not wider than was reason- 
ably necessary fo protect dofts., & therefore it was 
not void as being in restraint of trade, & the aetion 
failed. - Spunch 7. MrncaNTILE BANK OF INDIA, 
Lrp. (1921), 37 T. L. R. 745, C, A. 


SuB-sSECT. 7.—BREWER. 


609. Breach of agreement—Agreement not to 
carry on business of common brewer—Carrying on 
business of retall atari Carrying on the business 
of a retail brewer, held, to be no breach of a 
covenant not to carry on the business of a common 
brewer, or retailer of beer.—Stmons v. FARREN 
(1831), 1 Bing. N. C. 126; 4 Moo. & S. 672: 
131 kK. R. 1065; subsequent proceedings, 1 Bing. 
N. C. 272. 

610. Validity or reasonableness of restraint— 
Agreement not to carry on business—-Agreement 
unlimited in area— Limited fn time.] ~A covenant 
by the lessor of a brewery, that he will not ‘‘ during 
the continuance of the demise, carry on the 
business of a brewer or merchant, or agent for the 
sale of ale, etc.,in S. or elsewhere, or in any other 
manner howsoever be concerned in the business,” 
is vold, as being a general restraint of trade. -- 
HINDE ». GRAY (1840), 1 Man. & G. 195; 1 Scott, 
Ned 12335 AP dao, Pe 2oss fF dur,. 302% 133 
Kw. R. 802. 

Annotations :-—Distd. Green v. Price (1815), 13 Mo & W. 69%. 
Apld. Allsopp v. Wheateroft (1872). L. Ro to Eq. 59. 
Expld. Housillon a Ronsillon (1880), 14 Ch. D. 851; 
Nordenfelt: ve Maxim Nordenfalt Guns &) Aimmunition 
Co, [I89t] ALC. 535. Mentd. Briseoo eo. LT a8t2i, 10 
M.& W. 734; Wright v. Howe, (2848) 1D. P.O. m. 314: 
Yates v. Tearle (1844), 8 Jur 776; Slade uw Howley 
(18$5), 13 Me. & OW. 7o75) Dawaon a, Wrench (£549), 3 
Exch. 3859; South Eastern Ry. vr. Ry. Cornrs. (Lasts, 
6 Q. B.D. S86; White ce. Southend Hotel Co. (897), 
45 WLR. ABE. 

611. —— -- --- = > Deft. was em- 
Woyed as manager by pltfs., who were the manu- 
lacturers of certain products used in brewing, & 
he covenanted with them that he would not, for 
a period of five years after leaving their employ- 
ment, enter or be in the employment of any house 
carrying on a similar business, or earry on or be 
engaged in any such business, excepting any 
business not competing or caleulated to compete 
with pitfs.’ business. Pltfs. had a large business 
m Eneland, & were extending ther business to 
ather countries in different. parts of the world. 
Within five vears after leaving pltfs.’ employment 
deft. entered into the employment of a person 
carrying on a similar business in) England 
im vaters with pltfs. :--Held: the covenant was 
fen bee ates as being too wide, & was there- 
Winco pon IGTE, ToMRINS & CounasGE ¢. 

SON (1907), 28-'T. 1. Re 169. 


PART V. SECT. 9, SUB-SECT, 8. 


k, Construction of 
agreement——"" Curry- 
ue ; on business ”— Pausincas carried 
BOWDEN (Ne w sy 100s, Lae eae 
28. GAN Ws T.), (1005), 1 WL. | it on. In 


carrying it 


an 
on 


ech _ SECT. 9, SUB-SECT. 9. 
: Validity or reasonables : 
reat Covenant not to trade kta 
te atte tmus.)—Defts, sold his business 
- & covenanted for ten years 


RESTRAINT OF TRADE BY AGREEMENT. 


| 
! 


| 
| 
| 


| 


t 


i not te canny on such business an Mel 
bourne, Ballarat, Echuca & other places 
orin any place in Victoria or New South 
Wales in which pltf. might be carrying 

action 
between 

Ballarat & Echuca, deft. demutred on 

the ground of the contrnet 

restraint of trade: 
only should be looked to & as to the 
paces named in the breach the restric- 
fon was not too largre.-— RORERTSON t. 
Tena Liar (1867), 4 W. W. & A, F238 


—Hild: 


5Y 


612. —--- - Agreement not to solicit orders for 
all ~No area specified.) --ALL-opp 1, WHEATCNOrT, 
No, 282, ante, 


Sunp-ster. B- Burch hk. 

613. Validity of restraint- Restraint of person 
from whom purchases to be made. —A bond with 
condition not to buy sheep's feet off any of her but 
such & such, & not above such a quantity, is void ; 
for it is in restraint of trade.—THowpsow~ 7+, 
ITARVEY (1688), L Show. 23 Comb. 121; VWolt, 
K. 3. 674; 89 1. R. 408, 


Annotations :—Refd. Mitchel rv. Reynolds (1711), 12 PP. Wana. 
Bl; Kdwards ». Brown (18381), 1 Cr. & J. 207. Mentd. 
Collings v. Blantern (1767), 2 Wils. 341. 


614, Covenant not to carry on business 
within five miles.}—-A butcher, on assigning, for 
the residue of a term, certain premises upon which 
he has carried on his business, together with the 
fixtures & the goodwill of the trade, covenanted 
with the purchaser, that he would not at any time 
thereafter, either by himself, or as agent or journey- 
man for another, set up, exercise, or carry on, or 
be employed in. the trade or business of a butcher, 
within & miles from the premises thereby assigned : 
—Held: (1) not an unreasonable restraint, cither 
in respect of time or in respect of distance ; (2) the 
covenant did not cease to he a binding covenant, 
on the expiration of the term, or on the cove- 
nantee’s ceasing, hy himself or his assigns, to carry 
on the business assigned, 

If the covenant is bindine to its full extent, 
when made, its signification cannot be varied by 
any subsequent occurrence: & to hold otherwise 
would be to render its import uncertain & to 
inipair its efficiency for that protection which 
the Jaw contemplates as just (per Cubn.).—ELVEs 
v% Crops (1850), 10. BL 2th); 19 LL. CL P. 385 ; 
14 Jur. S552 158 H.R. 98s) su nem. CROPTS Vr. 
FEnvrs, lod. T. OLS. 598, 

Annotations :— {sto (1) Appryd. Jacoby tv. Whitmore (1883), 
$9 UM. 335. aes te 2) Consd. Townsend vr. Jarman, 

(1990) 2 Ch. GOS. Reld. Wright vo Chappell (1869), 20 


Lh. TT. 309.) Generally, Refd. Davies ro Davics (1457), 30 
W.R. 865 Dormby e. Batker, (1903) 2 Ch. 534. 


615. Covenant not to supply persons who 
may be customers.’— CHann v. Ham Monn (1904), 
1S Sol. Jo. 773. 

616. Construction of agreement-- Duration of 
restraint—Assignment of goodwill.—Envrs -. 
Crorrs, No. 614, ate. 





SuB-sTceT. $.— CARTIER. 

617. Validity or reasonableness of restraint—- 
Covenant not to compete in business on same route 
—-No time limit.) —M. executed a deed reciting 
that he had entered into treaty with A. for the 
disposal of the business of a carrier from: Loudon 
to certain places in Norfolk & Suffolk, & from 
those places to London, which M. carried on & in- 
tended relinquishing to A. + that if was thereupon 
stipulated that M., his heirs, exors., & admunmy- 


—AUS. 

m. Five years - Contraction 
of cormnant ~Net ta run coaehes ut 
opposiiten to plarndff an Victoria.) - 
GRACE tT. CARRICK (I&88), 14 V. 2. R 
odo, AUS. 





| 
for bDreaeh in 
Melbourne, 
n. -— j= WooDVITIP 
| Mm MCCONVILL (i9u7), 26, NL 4. ET. bt. 
: 1032.- N.Z 


being in 
the breach 


0 —— To ship by — plaintiff's 
afeamers.}- A contract bs a corpn te 
ship all goods con igned fo them at 


60 
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trators, should not at any time thereafter exercise 
the trade of a common carrier from, etc., to ete., as 
above, & that A. should pay M. a certain sum for 
the goodwill. After reciting further the actual 
resignation of the business by M. & payment of 
the sum stipulated M. in consideration of such 
payment, covenanted to A. his exors., adminis- 
trators, & assizns, that) M. his heirs, exors., & 
administrators, should not take in or convey any 
soods or articles whatever from Juondon to the 
other places above mentioned. or from them to 
London, which places were formerly connected 
with the said carrying concern, & for the relinquish- 
ment of the carriage to which M. had received the 
above consideration, A.’s exors. brought) cove- 
nant on the deed. & alleged as a breach that M. 
had taken in A conveyed divers yoods & articles 
from London to other places above mentioned, 
Which were before the making of the deed con- 
nected. cte., A from those places to london, 
contrary to the tenor of the deed & of his eovenant 
therein :—Jfeld: (1) the breach was assigned. 
with sufficient particularity, though it did not 
allege that M. conveyed the goods as a common 
carrier 5) (2) where a party has agreed to forego 
a business for a consideration, the et. cannot enter 
into the reasonableness of the restraint as compared 
with the consideration: &, therefore, although 
the restriction here was unlimited as to time. the 
covenant could not) be pronounced void as 
operating in undue restraint of trade. ARCHER tv. 
Mansi (1837), 6 Ad. & EL 959; 2 Nev. & PLB. B. 
962; Will Wolk & Dav. 641; 60. 0. WK. B. 2th; 
112 BE. Re 3866, 

afunotation > - Generally, Consd. Maxim Nordenfelt: Guns & 

Ammunition Co. ¢. Nordenfelt, [L593] 1 Ch. 630. 


618. ——- Covenant restraining trade otherwise 
than as assistant to covenantee——For lifetime of 
covenantor.; — (1) The rule of law is that a contract. 
In general restraint of trade is void as against the 
policy of the law; but. if the contract be made 
upon sufficient consideration & the public gain 
some advantage it) will be yood. 

Pitf. by deed, sold to defts. his trade A business 
as a carrier between Joondon & Wisbech, &, in 
consideration of the covenants therein contained 
on defts.’ part, covenanted with them that he 
would not thenceforth during his life exercise the 
trade of a carrier, except as theremafter men- 
tioned; & that he would thenceforth during his 
life faithfully serve deft. as an assistant in the 
trade of a carrier; and defts., in consideration of 
the before-mentioned covenants, & of the pltf.’s 
faithful service as aforesaid, covenanted to pay 
him a certain weekly sum for his Jife. Tn an action 
against defts. on this covenant: eld: plitfs.’ 
covenant to serve during his life was yood in law, 
& the covenant in restraint of his trade was not. 
void, Imasmuch as he was not absolutely rest rained 
from carrying on the trade, but only from carrying 
on in any other way than as an assistant to defts. 
Que: whether. supposing this covenant were 
void, as being in general restraint of trade, pitt. 





eek 


TRADE AND TRADE UNIONS. 


could nevertheless have sued on defts.’ covenant 

to pay. 

(2) In partnership agreements, nothing is more 
comnnon than to stipulate that neither party shall 
carry on trade except as a partner... it was 
urged, however, that as the contract is to serve for 
life, it is Wlegal. There is no authority for that 
position & IT know of no principle that makes it so 
(Lorp ABINGER, C.B.).—WaALtIs v. DAy (1837), 
2M. & W. 273; Murp. & If. 22; 61. J. ix. 92 ; 
1 Jur. 73; 150 EB. R. 759. 

Annotations :—4sto(1) Consd. Maxim Nordenfelt Guns & Am- 
munition Co. v. Nordenfelt, {1893)1 Ch. 630. Distd. Phillips 
v. Stevens abies 15 ‘I. L. R. 3825; Milsted v. Hamp & 
Ross & Glendinning (1927), 71) Sol. Jo. 845. Refd. 
Allsopp tv. Wheatecroft (1872), L. 2.15 Kq. 59; Rousillon 
® Roussillon (1880), 14 Ch. D. 351; Davies v. Davios 
(1887), 36 Ch. 1). 359; MecENistrim 7. Ballymuacclligott 
Co-op. Agricultural & Dairy Soe., {1919} A. C. 548. 


619. - — Covenant not to engage in any business 
—Similar to business ‘‘now or hereafter to be 
carried on’’- One year & fifty miles.}|— DaAviss, 
TURNER & Co. 7. LOWEN, No. 475, arte. 


SuB-sECT. 10.—CHEMIST. 

620. Validity or reasonableness of restraint 
Specified place or three miles—-No time limit.| 
Liircncock vt. Cokrek, No. 326, afte. 

621. -— - Agreement not to compete as manu- 
facturing chemist.| —- Deft... a manufacturing 
chemist, agreed to enter the service of pltfs., who 
were also manufacturing chemists, & to sell to 
then his implements of trade & trading connection. 
Deft. also agreed that, if the purchase was cour- 
pleted, he would not enter into business competi- 
tion against plitfs., either for himself, or as manager, 
or assistant, under a penalty of £200. Deft., 
having left pltf's service, entered into business 
competition with them: -/Zeld: the words of the 
agreement were not too vague, they were not 
limited to the period of defts.’ service, & the 
agreement was not void as being in restraint of 
trade. MARSHALES, Erp. vw Limk (1900), 17 
a dus He 20% 

_tunotation --—~Refid. Mastes t. Russ, [1914] 1 Ch. 468. 

622. Duration of restraint-- No restriction as to 
time--- Restraint not limited to lifetime of cove- 
nantee—Or time during which business carried on.| 
Llircneock wv. Coker, No. 326, ante. 

623. - - ~~ - Restraint limited to period of 
service —Covenantor entering service of covenantee.| 
MARSITALLS, Lirp. 7. Liew, No. 621, cafe, 

624. Breach of agreement-- Agreement not to 
carry on retail business — Sale of single bottles as 
samples.|- TREACHER & Co., LTD. vo. TREACHER, 
[1874] W.N. 4. 


SuB-SECT. 11.—COMMERCIAL ‘TRAVELLER AND 
COMMERCIAT, AGENT. 
625. Validity or reasonableness of restraint— 
Nine months.) —Warp v. Byrne, No. 183, ante. 
626. —-— One year-—Elght miles -— Oil.| 
Mippurron v. Brown, No. 214, ante. 





Victoria from a certain point by pltt.’s 
steamers, is not void us being in re- 
straint of trade. CANADIAN Paciric 
NAVIGATION Co. vr. VICTORIA PACKING 
Co. (1889), 3 B.C. 1k. £90.—--CAN. 
p.- - .J-- Deft. on selling out a 
carrying business, bound himself not 
to “ directly or indirectly, either by 
himself or as agent or servant of any 
other person or otherwise carry on or 
manage, or be concerned or engaged 
or interested in... the business of 
general carrying.”” Deft. on four 


occasions hired his lorry & five horses 
to farmers at so-much a day, & was 
employed to drive, being paid by the 
hour :--/feld; the acts complained of 
did not amount to a carrying-on of the 
business of general carrying.—CAaAlRTrER 
v. Tarp (1912), $2 N. Z. L. RR. 200.— 





a. Covenant not to carry on 
business of similar kind in United King- 
dom. |-—-DUMBARTON STEAMBOAT Co. v. 
Maclharn LANE (1899), 1 EF. (Ct. of Sess.) 
998, sO68e. LR. 771; 7S. L. T. 75.-~ 


SCOT. 


PART V. SECT. 9, SUB-SECT. 10. 
r. Validity, or reasonableness of re- 


straint — Specified place, area 
lime.}- BERRY v. Days (1903), 28 
CL. T. 221; 5 0. L. I. 6293 2 


GO. W. RR. 384.--CAN, 


PART V. SECT. 9, SUB-SECT. 11. 

t. Palidity or reasonableness of Te- 
straint —One year—‘* Do certain, things 
which might injure plaintiff's business. 


PART V.-—HESTRAINT OF 


627. — -~— United Kingdom, Germany or 
France—Tyres.|—-CONTINENTAL TyrE & RUBBER 
(GREAT BRITAIN) Co., Lrp. v. Haru, No. 488, 
ante. 

628. ---- Two years—-Agreement not to be con- 
cerned in sale of Burton beer—Other than that 
brewed by covenantee.|—ALLSorr v. WHEATCROFT, 
No. 282, ante. 





629. — --~- -- Hundred miles —Malt liquors.] — 
-—-RoOGERS v. MADDOCKS, No. 417, ante. 
630. - -— Three years—-Fifteen miles—Necessity 


for consent for acceptance of any situation.|—— 
Pris v. SAALFELD, No. 450, anile. 

631. - -- Agent for foreign anilin dye 
manufacturer.|— BAbDiIscHi ANILIN UND Sopa 
FABRIK 0. SCHOTT, SEGNER & Co., No. 269, ante. 

632. -- --—-—~ Twenty-five miles- Clothing.) - 
Mason tv. PROVIDENT CLOTHING & SUPPLY CO., 
Lip., No. 143, ante. 

633. — -—- Five years-- Twenty miles-—Restraint 
on business other than those travelled in.]— Monsis 
tr. FownLkErR (1899), 44 Sol. Jo. 8D. 

634. —-- — - United Kingdom — Business con- 
fined to certain English counties.|— Deft. entered 
mito the service of several cos., whose combined 
businesses covered the area of the United Kingdom 
& Treland, as traveller, being engaged by H. acting 
for & on behalf of one co. called the principal co., 
A also on behalf of the others, called the subsidiary 
cos. By an agreement deft. agrecd to serve both 
the principal & subsidiary cos. in such capacity 
as should be from time to time appointed, & that 
he would not in the United Wingdom enter the 
service of any competing firms within five years 
from the termination of jis employment with the 
proncipal & subsidiary cos. without the consent 
in writing of the principal co. It was also pro 
vided that all restrictions & conditions were to be 
as do made with each co., & could be enforced by 
that particular co. in whose service deft. happened 
fo be, Deft. had heen in the service of the 
principal eo., but just betore the agreement was 
signed he was transferred to one of the subsidiary 
cos. Whose business was confined to the thiee 
northern counties of England. te was shortly 
afterwards dismissed, A then entered the service 
of a competing finn: ffeld : the avwreement deft. 
had entered into was only a contract between 
deft. A the individual co. mto whose service he 
entered; therefore at) was ai contract between 
him A the subsidiary co. alone & was too wide as 
fo space & therefore void > & the fact that all the 
cos. had a common management & were interested 
mcach other's business did not affeet the case, as 
the contract must be for the protection of the par- 
Hieular business in which the man was eniployed. 

Viman who has no interest in the business af 
all cannot take a covenant from a man that he 
Will not enter into that particular business ; ut 
does not concern him. and it: is against pubhe 
policy, because it restricts tradme in the United 
Kingdom (MARWELL, J.J.).- Leena. (HiNny) 
SNC rp. ¢. JOUNSTONE-Wiire, [L907] 1 Ch. 
P25 76 Ld. Ch. 3045 96 1. T. 3US; LE Mans, 
ee ae TWETHAM & Sons, Lrp. cv. Wiuirr, 
=s s de ieee Cle 
We Mee: Consd. Dottridge vr. Crook (L907), 23 T. 1. R 

:  Saxelby, (1915) 2 Ch. 57. Apld. British 


Coneretle Co. e Schell ff W921) 2 Ch. 36: 
«. Lamont, 14920) 3 ve atte aeons, ergo 





—~Deft., who wa 


a8 a travelling sa ans 
Ment with Gicn leamon, in his agree- 


; em Coveonanted that t 
Withont, pitfs.’ written euneeit: wala 


not, for One year f . 
of hig e Year after the tormination 
which employment, do certain things 


might injure pltfs,’ business, 


§ cmiployod by plitfs. | In an aetion for damages for breach 
of the covenants :-—F/eld : 
nants contained in three of the clauses 
were illegal or too wide, & were uu- 
enforceable.—-DOMINION ARF Co,., Lb. 
” MURPHY (1023), 54 QO. L. BR. 382.—- 
CAN 
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635. - - - Agreement not to deal with 
customers in any commodity.|—By an agreement 
between a firm of hop merchants & their traveller, 
the latter was bound to travel, solicit orders, & 
collect moneys for the firm fiom their customers 
who were mentioned in a hook signed by the 
employers & the traveller, which book was to be 
the property of the firm & to be delivered up by 
the traveller on the determination of his employ - 
ment & at such other times as might be required 
by his employers, who might at any time add to 
or withdraw from the book the name of any person ; 
& in the case of such withdrawal the traveller 
was to have no interest in any business thereafter 
done with the person whose name might be so 
withdrawn. The traveller was prohibited without 
the written consent of his employers from calling 
upon, soliciting orders, or receiving money from 
any persons other than those whose names 
appeared in the book, & was also prohibited for a 
period of five vears after the determination of the 
agreement directly or indirectly, either as principal, 
agent or servant, from. sohciting orders for any 
goods or marketable commodity whatsoever from 
or calling upon any brewers, customers, or persons 
from whom he might have obtained or solicited 
orders, or upon whom he might have called whilst 
in the empley of the firm. The firm dealt’ with 
hops only, A the traveller whist in their employ 
was concerned only with hops. The book men- 
tioned in the agreement contained at the date of 
the determination of the traveHems engagement 
with the firm the names of about LOO customers of 
the firm. After the determination of such envave- 
ment the traveller proposed to enter the service of 
malsters & to solicit orders for malt from. (oiler 
alia) persons from whom he had solicited orders 
for hops when in the employment of the hop 
merchants. On a motion by the hop merchants 
to restrain him from. so doing as being a breach 
of his agreement with them: /Teld: (1) the 
restrictive clause was one which in the interests 
of the public was not reasonable; (2) it) was 
wider than was necessary for the protection of 
pltfs.” busmess, & was therefore void. - Morris & 





Co. re Ryne (910), 108 b. PT. 545; 26 Te L. RR. 
678: 51 Sol. Jo. 718, C. A. 
— —--~,. —Compare No, G£1, post. 
636. —--~ Fifty miles from trading station— 





Colonial agent.;——Ieft. entered into an agreement 
with pltfs. to serve them for five years as super- 
Vising agent at certain of their stations in West 
Africa, Pitfs. were export & import merchants 
engaged in the West African trade. bankers, & 
agents. The agreement eontained the following 
restrictive clause: ‘The agent agrees that he 
will not. either in Africa or in Murope or elsewhere, 
at any time during the five years next following 
the termination for any reason of his employment 
under this avreement, direetly or indirectly, 
either alone or in partnership with or as agent, 
manaer, clerk. servant, or director. of any person 
or persons or co. or cos. or otherwise howsoey er, 
& whether for his own benefit or for the benetit 
of any other person or persons, or co. OF COs. 
(a) assist or engage in the business of a trader or 
merchant competing in any way with any business 
at any time during his employment carried on by 
the co. within the radius of 50 miles from a trading 


a. ~ ~ ,) Winniaws om. MAs- 
TLRS, WILLIS ot. WeBR (1UT2), 31 
N. ZL. Ke Lit8.—N.Z. 

b. -—— Twelve years — Agreement 
for ten years’? employment.|- By agree: 
ment in writing, dated Apr. 21, 1889, 
deft. was employed as a commerce 





the cove- 
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station in West Africa now or during his employ- 
ment established, owned, or manaved by the co., 
or (6) trade or deal in relation to or in connection 
wilh any such competing business with any person 
Or per'suns, Co. or cos. now or at any time hereafter 
during his employment a customer or customers 
of the co. otherwise dealing with the co., or solicit 
or endeavour to obtain the custom or connection 
of any such person or persons, co. or cos., so far 
as concerns goods, merchandise, or produce 
supplied, bought, or dealt within the course of 
the business of the eo. Provided that this clause 
shall only be enforceable so long as the co. or its 
assigns enforcing the same shall continue to carry 
on or be carrying on such business or part. 
thereof: ~Hleld : the restriction imposed by the 
clause was necessary for the protection of pltfs.’ 
business, & was not void as being in restraint of 
trade. —MILLENS. Lrp. v. STEEDMAN (1915), 84 





L. J. K. B. 2057; 113 L. T. 5383; 381 T. L. BR. 
{13, GC; A, 
637. --—— --—— Five miles of any station or port 


serving district supplied by covenantee.|—CLARKL, 
SHARP & Co., Urb. tv. SULOMON, No. 491, ate. 

638. -- Yen years.|—EiniMAan v. BARTHOLO- 
MEW, No. 297, aoile. 

639. —-— Fourteen years -—-Thirty miles of two 
specified centres- Centres thirty miles apart.| - 
floorren & AsHBy vt. WitLIs, No. 490, anife. 

640, —- Life of covenantor— Fifty miles —- 
Wines & spirits.| -.\n agreement by a elerk & 
traveller to a wine & spirit merchant that he will 
not during his life engage in a business of a similar 
character within a distance of 50 miles from his 
employer's place of business is not invalid as being 
ww unreasonable restraint of trade, or in excess of 
what was required for the reasonable protection 
of the employer in his) busine-s. --PAnSONS  v, 
CoTrmrkinn (1537), 66 LP. 8505 51 0. BP. 679. 
wAnnotatcon :— Refd. Hayues tv. Doman, [1899] 2 Ch. 13. 

641. —- - No time lmit-—-Agreement not to 
carry on business with customers —-Similar business 
as covenantee. (1) An avreement for the employ - 
ment of deft. asa traveller provided, that he was 
to“ call upon & solicit orders for all articles im 
the way of pltfs.) business of antiseptie niaoau- 
facturers, & in the event of the termunation of the 
agreement, that he should not, either on his own 
account or for any employer, ° Call upon, or 
directly or indirectly solicit orders from, or im any 
way deal or transact business with.’ any one, 
who had, while the ayreement was iu force, been 
a customer of pltfs. After the termination of the 
agreement, deft. entered the emplovinent of rival 
antiseptic manufacturers, &. as their traveller, 
ealled upon & solicited orders from some of pltfs.’ 
customers. On motion by pltfs. to restrain deft. 
from committing any further breach of the agree- 
ment :- Jedd: the meaning of the agreement, 
according to its true construction, was to prevent 
deft., affer leaving pltfs.’ employ, from transacting, 
with persons who had been customers of pltfs. 
while the agreement was in force, business of a 
similar hind to that carried on by pltfs. ; this was 
not a greater restraint than was necessary fur the 
protection of the employers; & the agreement 
was therefore valid & could be enforced to this 
extent. 

Agreements in restraint of trade will be con- 


traveller by pltf. fur ten years, from 
Apr. }, 1889, upon tho terma (inter alia) 
that deft. would not within twelve 
years from Apr. 1, 1889, or for two 
years after the termination of his 








act as 


employment, if tame should continue 
beyond ten yeurs, engage in business 
timilar to that carried on by 
commercial traveller 
person or body, carrying ov similar 
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strued by the ct. in the same manner as in any 
other agreements. 

Stipulations of this kind are looked upon as 
advantageous to the public if so restricted as not 
to go beyond what is needed for the protection of 
the employer. They ought not then to be con- 
strued with or bias as being primd facie illegal, 
but construed fairly (ay, I.J.). 

The first thing we have to do is to ascertain the 
real meaning of the parties by construing the 
agreement without any leaning cither way 
(LINDLEY, L.1.). 

(2) The contention that you are to treat a 
restraint of trade as primd facie bad & throw upon 
the person supporting it the onus of showing that 
if is reasonable is introducing a wholly unsound 
principle into the construction of documents 
(LInpLey, Lf). -Minns om DuNnAM, [L801] 1 
Ch. 0765 60 5. J. Ch. 862; 6f 1. T. 712; 39 
W.R. 2895 7'T. 1. Re 238, C. A. 
alnnotations :—.ts fo (1) Apld. Moonich v. Fenestre (1892), 

6L i. J. Ch. 737. Refd. Rogers vr. Maddocks, (142) 3 

Ch. $103) Mavyiin Nordenfelt Guns & Anununilion Co. 

te. Nordenfelt, [E898] 1 Ch. 6303; flood & Moore's Stores 

® Jones (1899), 81 i. P. 169s Millers rv. Steedman (1915), 

AA LL. TK. Be. 2007: Whitmore vt. King (1018), 87 f. J. 

Ch. 647. As to (2) Refd. Haynes vw. Doman, [1899] 2 Ch. 

133 Morris Reale (9L0), 105 f. '. 545 5 North Western 

Salt Co. tm Bleetroly tie Alkali Co. (912), 107 L. T. 439, 

Wastes t. Russ, (1914] 1 Ch. $685 Attwood vt. Lamont, 

(1920) 8 KK. B o47d. 
sg Heit ee _ ~-.j —Compare No. 635, ante. 

642. — - — United Kingdom-—Advertising 
agent.|—.A covenant by an employee of an ad- 
vertising agent that he would not carry on, or be 
engaged directly or indirectly in any similar 
business in any part of the United Kingdom, is too 
wide, & therefore votd.—STUART & SIMPSON 2, 
HLAtsrean (19YTL), 55 Sol. Jo. 598, 

643. ——- Agreement to pay sum of money 
Before acting for rival firm.|— MUMFORD v. GETH- 
ING, No. 418, ane. 

644, --—- Agreement not to solicit customers — 
In specified district or *‘ any district whatsoever ’’-— 
Recovery of consideration for performance.|-— 
An action was brought to recover arrears of an 
annuity, the consideration for which was an agree- 
ment by the annuitant, a commercial traveller in 
the liop trade, “that he would not, at any time 
thereafter, either on his own account or on account 
of any other person or persons whomsoever, 
excepting defts., solicit orders for hops from any 
of the customers in the West of England, or in 
South Wales, or in any district whatsoever ’’ :— 
Held: without deciding whether the restraint of 
trade, so far as it regarded the West of England 
& South Wales, could be enforced 3 pltf., who had 
performed his part of the contract, was entitled 
Lo recover the consideration duce in respect of it.-- 
Bisuoe vu. Krrcut (1868), 38 —T.. J. Q. B. 20. 
utnnotations > -Consd. Evans v». Heatheate, (1918) 1 K. B. 

41%. Dbtd. Rawhnogs «. Gencral Trading Co., (L921) f 

K. HB. 655. 

645. Construction of agreement —Agreement not 
to carry on business with customers --Business 
similar to that of covenantee.|-—MILILS v, DUNHAM, 
No. Gh, ante. 

646. --—-— ‘‘ Any trade or business *’ --Trade or 
business in competition with covenantor.]—By an 
agreement, dated Aug. 1880, & made between pltf., 
who was described as an agent of commission 
merchant carrying on business under the style ol 
M. & co., of the one part, & deft. If. of the olher 
part. deft. agreed to enter pitf.’s service as cler 


cnmpeccenanin tenes TT 





husiness, providing that such reatric- 


{ion should only extend. to se 
Itf., or | counties in Ireland as deft. show 
or any | travel in for pitf. at any time during 


| hisemployment: Jleld: a reasonable 


Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


at a certain salary. Clause 4 of the agreement 
provided as follows: ‘‘ In case the employment of 
}¥, shall be determined by any cause whatever, he 
shall not during the period of five years thence 
next following carry on or engage in, either as 
principal, agent, clerk, or otherwise, any trade or 
business in the United Kingdom in connection 
with any kind of goods of Continental manu- 
facture which the firm of M. & co. shall have dealt 
in at any time previously to such determination.” 
In 1892 deft. left pltf.’s employment & embarked 
in a rival business, & pltf, applied for an injunction 
restraining him from carrying on any business in 
contravention of the above agreement. Deft. 
contended that the agreement was unreasonable 
& oppressive, & was void, as being in restraint of 
trade :—Teld : the words “ any trade or business ” 
in the covenant did not refer to any retail trade in 
which such Continental goods might happen to be 
sold, but to trade or business of a commission 
merchant; having regard to pltf.’s business, the 
restriction that deft. should not carry on such 
business in the United Kingdom was not un- 
reasonably wide; the words ‘at any time pre- 
viously ’? meant during the time of deft.’s employ- 
ment; & therefore that the restraint was not wider 
{han was reasonably necessary for pltf.’s protection, 
& the covenant was not void.— MOENICH v. 
WENESTRE (1892), 61 L. J. Ch. 737; 67 L. T. 602; 
SW. RR. 8043; 2 R. 102, C. A, 


Annotation :—Refd. Wood & Moore's Stores v. Jones (1899), 
81 i. T. 169. 


647. -—--- Sale of beer & malt Mquors—-Includes 
sale by retail.! - oGgers vr. Mappocks, No. 417, 
ante. 

648. — Agreement with association of com- 


panies.|——L&eETHAM (ITENRY) & Sons, 
JOHNSTONE-WhHITE, No. 034, ante. 

649. ~--— ‘* London.’’|—SutTcnhirreE & Bina- 
HAM, LTn. v. HOLwitn (1912), 131 1. BP. Jo. 156. 

650. Breach of agreement— Agreement not to 
travel for porter, ale, & spirit merchant—-Employ- 
ment by brewer.|——-In an action on a bond, con- 
ditioned that deft. should not ‘travel for any 
porter, ale, or spirit, merchant, as agent, collector, 
or otherwise ?? :—Jfeld : the condition of the bond 
was not broken by deft.’s entering into the service, 
as traveller. of a brewer.—-JOsseLYN v. PARSON 
(1872), Ll. R. 7 Each. 127; 41 lL. J. Ex. 60; 
1.1. 9125 8065. P. 455; 20 WLR. 316. 


‘f cn oe ~ Folld. Lovell & Christmas v. Wall (1910), 103 
ay 2) . 
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651. -—— Agreement not to interfere with trade 
or solicit customers—Setting up rival business with- 


out soliciting customers.]—ReEVE rv. MARSH, No, 
470, ante, 


SuUB-SECT. 12.—DENTIST. 

652. Validity or reasonableness of restraint— One 
mile—Covenantor having same surname as that 
acquired by covenantee.|—-SMEDLEY’s, Lrp. 2. 
SMEDLEY (1918), [A921] 2 Ch. 580, n. 
mtr eel aga British Conercte Co. v. Scheff, (1921) 


_ 653. — - Two hundred miles.}- Horner r. 
GRAVES, No. 181, ante. 


654. - — London or any place in England where 
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covenantee had practised.} —MALLAN v. May, No. 
258, ante. 

655. Breach of agreement—Agreement on dis- 
solution of partnership—-Not to see any patients of 
remaining partners— Attendance on former per- 
sonal patients.|— Vitf. practised as a dentist in 
partnership with defts. By the articles of part ner- 
ship in the event of the death or retirement of any 
of the partners the partnership should continue 
between the surviving or remaining partners. 
By a subsequent agreement pltf. agreed to retire 
from the firm, defts. taking over the management 
& control] of the practice; & pitf. agrecd not to, 
during the term of the late partnership, see any 
patients of defts. professionally without the latter’s 
consent :—Held: this did not preclhide pitf. from 
attending on those persons who had been his own 
patients exclusively while he was a= partuer.— 
Harris v. MANsBRIDGE (dGQ0). 17 Tet. BR. 2k. 

656. Whether interim injunction granted - 
Defendant undertaking to keep account. -—In an 
action by certain members of a partnership firm, 
which had been dissolved, to restrain another 
member of the late firm from (Quter alia) attending 
the patients of the firm at his private house :-— 
Held: upon the true construction of the restrictive 
clause in the partnership deed, the ct. would not 
grant an defertim injunction, deft. undertaking to 
keep an account.— CLIFFORD tv. PHILLIPS (1907), 51 
Sol. Jo. 748. 





SUL-SECT, 14.—-Docror AND SURGEON. 

657. Validity or reasonableness of restraint 
Two miles—Attendances within prohibited area— 
On invitation’ —RoBLRTSON v. BucuANAN, No. 
BTL, post. 

658. - - Two miles & a half - Agreement not 
to reside & practice - Sale of goodwill.;——Covenant 
ou an indenture, whereby deft. & pltf. agreed to 
enter into partnership as surgeons for the term 
of three years; & deft. covenanted that after the 
determination of the partnership, he would not at 
any time practice as a surgeon at No. 28, Dorset 
Crescent, or within the distance of 24 mules thereof, 
measuring by the usual streets or ways, of approach 
thereto, nor reside within the distanee of 24 males 
of No. 28, Dorset Crescent, without pitf’s consent. 
nor would attempt to prevail on any of the 
patients of deft.. or of the partucrship, to with- 
draw from pltf., or to employ any other medical 
attendant in prejudice of pltf., but would in all 
things endeavour to promote the business A 
advantage of pltf, as a surgeon, so farias it Was in 
the power of deft.. & as he could reasonably & 
properly be required to doy & that, if deft. should 
in any respect, break or infringes this stipulation, 
he should pay pltf. £1000 as & for lyuidated 
damapes, & not by way of poualty. Breach, that 
after the expiration of the term, deft. did reside 
within the distanee of 23 mals of the prentises, 
No. 28, Dorset Creseent. The plea traversed this 
allegation; &, after verdict for pltf. :— Held: 
(1) the distance was to be measured. not by the 
most frequented publie ways, but by any of the 
usual public ways; (2) the covenant bot to reside 
at any time within the preseribed distance was not 
unreasonable or void. —ATKY Ns» t. IRINNIER (1500), 


a eo 


oh é Protection of tho | straint New South Wules.}J- An d. —--- Three yeara—Susser County} 
eee ee e lifs. us employer, | agreement restricted a ee of o- RYane. MeNICHOL (L829), JAN... 
O'CONNOR (1893 Bes id.~—-CUSSEN v | medicine from practising his profession = 391.- CAN, 
3), 32 L. R. Ir. 330.—IR. | in aM South Wales :— Held : void e. ——— Bivht miles.) Pts. = < 
P ae being against public policy. Bip W.— 8. beige a licensed  wedica 
a SECT. 9, SUB-SECT. 13. ORD vr. ALLOWAY (1871), 10 N.om practitioner, & W. an apothecary | 
. idity or reasonableness of re | WLS. CG. RR. (ieq.) 9.— AUS. purehased the goodwill of  deft.’s 
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Sect. 9.— Particular trades, businesses and profes- 
sions: Sub-sects. 13, 14 & 15.) 

4 Exch. 776; 19 L. J. Ex. 1825 151 E.R. 1429 ; 

sub nom. ATKINS vt. IKKTNNEAR, 14 1. T. OJ S. 358. 

Annotations :-—.1s to (1) Refd. Duignan v. Walker (1859), 
Jobn, 446. As to (2) Refd. Maxim Nordenfelt. Guns & 
Ammunition Co. v. Nordenfelt, [1893] 1. Ch, 630. 
Generally, Refd. Elves vr. Crofts (1850), 10 C. B. 241; 
Reynolds v. Bridge (1856), 6 KH. & RB. 6283 Mereer v. 
Irving (1858), I. B.& FE. 4633; Moutlet v. Cole (1872), 
L. RR. & Exch. 82. Mentd. Lake v. Butler (1855), 24 L. J. 
Q. B. 278: Bonsall v. Byrne (1867), 16 W. lk. 872: Re 
Newman, or p. Capper (1876), 4 Ch. D. 7245; Wallis v. 
Smith ()8s2), 21 Ch. D. 243; Stegmann tv. O'Connor 
(1899), 80 L. T. 234. 

659. —— Five miles- Three years./—HMvinron 
vt. LONGMORE (1899), 15 T. LL. Re. 856, C. A, 

660. —- - Seven miles.|—A. & B. entered into 
the following agreement: ‘ In consideration that 
A., of Macclesticld, surgeon & apothecary, will 
engage me, the undersigned B., as assistant to 
him as a surgeon, etc., 1, the said B., promise the 
Said .A., that I will mot at any time practice as 
surgeon or apothecary at Macclesfield, or within 
seven miles thereof, under a penalty of £500: 
& J, the said A., do hereby agree with the said LB. 
to engage the said B. as an assistant to me as a 
burgeon, ete. on the terms aforesaid.” In 
assumpsil by A. against 1. for a breach of this 
agreement, the declaration averred that A. did, 
in pursuance & performance of the agreement, 
engage B. as assistant to him A. as surgeon, ete., 
according to the terms, true intent, & meaning 
of the agreement :—//eld : there was a suflicient 
consideration for the promise of B., & the contract 
was not void as an unreasonable restraint of trade. 

Ht is now, however, settled that the ct. will 
not inquire into the adequacy of the consideration 
(COLTMAN, J.).-—-SAINTER t. FERGUSON (1549), 
TC Bo TOS. Techy aCe Pec 219 40 1S da OLA, 
723 13 Jur. 828; 1387 E.R. 8535 subsequent 
proceedings, 1 Mac. & G, 286, L. €. 

Annotation :—Refd. Mercer v. Irving (1555), 27 L. J. Q. B. 291. 
661 Ten miles Fourteen years.|— In 

consideration that A. would take B. as an assistant 
in his business as a surgeon, for so long time as it 
should please A... B. agreed not to practise on hus 
own account for fourteen years within ten miles 
of the place where A. lived, & gave a bond for this 
purpose ; this bond was held good in law. 

A bond in restraint of trade cannot be arbitrarily 
taken & without consideration ; some considera- 
lion must appear (LORD KrEnyon, C.J.). 

It was objected that the linuts within which 
deft. engaged not to practise are unreasonable ; 
but J do not see that they are necessarily unreason- 
able, nor do I hnow how to draw the line. Neither 
are the public likely to be injured by an agreement 
of this hind, since every other person is at hberty 
to practise as a surgeon in this town (Lorp 
KENYON, C..).—- Davis v. Mason (1793), 5 Term 
Rep. 118; 101 bb. RR. 69. 

Annotations :-——Apld. Gravely v. Barnard (1874), L. R. 18 Eq. 
518. Reid. Wickens tv. [vans (1829), 3 ¥. & J. 316; 
Horner tv. Graves (1831), 7 Bing. 735: Hitchcech v. 
Coker (1837), 6 Ad. & El. 438: Whittaker «. Howse 
(1841), 3 Beav. 383; Mallan v. May (1843), 11 M & M. 
653; Nordenfelt v. Maxim Nordenfelt Guns & Ammuni- 


tion Co., 1894) A. C. 535; Dowden & Pook vr. Pook, 
[1904) 1k. B. 45. 

















practice a6 a medical man at J., deft. f. - 
agreeing not to practise within cight 
miles of that place. In an action on 
this agreement: —JZeld + there was 
nothing illegal in pltfx. entering Into 
artnership: & no intention could be 

ferred that W. thould = practice 
hysic contrary to the statute; & 
bat the fact of his not being licensed 
could therefore fomn no defence. — | 


. e 





h. 
office. J—Kina 7. 
C'. th, T. ol; 


Swan & WALKER v. Scorr (1864), 23 
U ©. ht. 434,—CAN. 
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| : -~--—— Whelher counted from 
boundary of prohibited area.}—ORVORD 
v. MOORE (1908), 27 N. ZL. RR, 222.— 


B&B. -— Fire miles—Five years.|— 
SNIDER v0. MCKELVEY (1900), 27 A. KH. 
| 3395, 20 C. L. T. 298.—CAN. 


—— Corenant not to 
WILSON (1904), 
1] B.C. lt. 109.—CAN. 
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662. —-- ——- —- Agreement not to set up or carry 
on business or profession—<Acting as assistant.|— 
PALMER v. MALLET, No. 542, ante. 

663. — — - Agreement between Harley Street 
physiclans—Agreement restraining practice for life.| 
Mastes v. Russ, No. 432, ante, 

664. - —— Twenty miles.|-A bond by an 
apothecary not to set up business within 20 miles 
is not egal asin restraint of trade.—lTIAYWARD v, 
YounG (1818), 2 Chit. 407. 

Annotations :—Refd. Proctor v. Sargent (1840), 2 Man. & G, 

20; Mallan ov. May (1843), 11 M. & W. 653. 

665. Construction of agreement—-Duration of 
restraint- Restraint unlimited as to time—Period 
not confined to lifetime of covenantee.|-—'l'o debt 
on bond, by the exors. of the obligee, deft., after 
setting out on oyer the condition, which was, that 
“af the obhgor should practise as a surgeon or 
apothecary at S., at any time, without the con- 
sent in writing of the obligee, than, if the obligor 
should pay the obligee £1,000, the bond should be 
void, otherwise it should remain in force,’ pleaded, 
that he did not practise as a surgeon or apothecary 
at S. without the consent in writing of the obligee : 
Held: (1) bad, in gencral denuirrer, for not 
showing the performance of the condition which 
rendered the bond void 3 (2) the period of restraint, 
mentioned in the condition, was not confined to 
the lifetime of the obligee.— HaAsrines v. Warley 
(1848), 2 Iixch. 6113; 154 I. R. 635. 

Atnolaon i—As to (2) Refd. Elves v. Crofts (1850), 10. CL 2B. 

666. -- Lifetime of covenantor.| - 
Fastes vu. Russ, No. 432, ante. 

667. --——— Area— Measurement of distance— 
Measurement by shortest route.|— ATKYNS vw. 
JKINNILR, No. 658, ante. 

668. ——-- Proviso for determination on notice- 
Notice determining agreement & ‘* covenants 
therein.’’?|—Jeft. agreed to act as assistant to 
pitf. in his business of surgeon A apothecary, A 
by deed covenanted with pltf. that he would not 
at any time after he should cease to act as pitf.’s 
assistant, A whether the said indenture should be 
in other respects determined or not, carry on, or 
exercise the profession & business of a surgeon A 
apothecary in the town of C., or within the com- 
pass of 5 mules therefrom. The deed contained a 
proviso that it should be Jawful for deft., by giving 
one montlh’s notice, to determine the indenture & 
the covenants & agreements therein contained, 
subject nevertheless & without prejudice to any 
rights of action which might have acerucd, or 
Which might accrue thereafter to pltf., by virtue 
of those presents, & for the true performance of 
the covenants thereinbefore contained, on the 
part of deft., not to carry on the profession or 
business of a surgeon & apothecary at C. 

Deft. by due notice determined the indenture, 
‘& the covenants & agreements therein con- 
tained,’ & then proceeded to practise as a surgeon 
A apothecary at C. 

Injunction to restrain deft. granted in_ the 
terms of the above covenant. — Gives ve. TART 
(1850), 1. 1). 154; 6 Jur. N.S. 18st; 8 W. Jt. 
74. 














k. Contract not to practise as 
physician.)—A. agreed on certain terms 
to become assistant for three years to 
B., who was a physician & surgeon 
practising at Zanzibar. Tho letter 
which stated the terms ‘‘ which Lb. 
offered & which (a8 the ct. found ) A. 
uceepted, contained the words sie 
ordinary clause against practising mus 
be drawn ap.’’ At tho end of a your & 
disagreement took place & A. ceased to 
act as B.'s assistant & began to practise 
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Parr V.—RESTRAINT OF 


669. Breach of agreement-——Agreement not to set 
up or carry on business or profession-—Attendances 
within prohibited area-—With knowledge & consent 
of covenantee.|-—RAWLINSON v. CLARKE, No. 581, 
ante. 

670. ---—- Agreement prohibiting direct 
or indirect competition.] --An agreement, for the 
sale of a medical practice provided that the vendor 
would not practise or reside within a given radius, 
or otherwise directly or indirectly enter into com- 
petition with the purchaser. The vendor was 
called in by patients resident. within the radius, & 
visited them. Ife did not, however. solicit) such 
patients, & they stated that they would in no event 
have called in the purchaser: Held: the com- 
petition contemplated by the agreement was not 
confined to active competition, & the acts of 
the vendor constituted an infringement of the 
covenant. Rogers rv. Drery (J887), 57 1. J. Ch. 
604: 36 W. R. 4965 47. oR. Os. 

671. — - - On invitation.)—Where on 
the sale of @ medical practice the vendor eovenants 
not to “set up in practice ” within the distance 
of 2 miles from the house at which he carried on 
the practice sold, he does not commit a breach of 
that covenant by attending at their request. for 
remuneration two or three of his former patients 
within that distance. though it is not essential 
to the breach of such a covenant that the vendor 
should reside within the prohibited area; he may 
reside beyond the distance & yet commit a breach 
of the covenant by acts done within it. --Ropieier- 
SON tr. BUCHANAN (1904). 73 Le J. Ch. 408 3 90 
Dae 7 Pe AN) ee Ns 











672. wee Se I SEWER WRG 
(1906), 50 Sol, Jo, 225. 
673. —-- -—- - Acting as assistant.) PALMER ¢. 


Man.er, No. 542, ante. 
674. Agreement between partners & 
assistant - Engagement of assistant by one partner 





ree ee 


after dissolution.| - PauMien vc. Manner, No. 542, 
rele, 
675. ---— Interlocutory injunction.’ Hai ct. 


asny (1887), 4 T. LL. R. 172, D.C. 


SuB-sECT. Tf.-— DRAPER AND Hosier. 

676. Validity or reasonableness of covenant 
Covenant not to trade in particular place—For 
limited time.]— ANON. (1577), Moore, K. B. 115; 
724. R. 477. 

‘Annotations: Refd. Mitchel rv. Reynolds (14711), 1 PP. Wins. 
181; Hitcheock r. Coker (E8357), Nev. & P.OK. B. 796. 
677. ---- —--— - -| -A bond conditioned to 

pay £20 if A. use the trade of a haberdasher within 

acertain place & time, is void. 

This condition is against law, to prohibit) or 
restrain any to use a lawfal trade at any time, or 
at any place (per Cur). -CoLGatic vr. BACHELER 
(1602), Cro. liz. S72... 78 H.R. 1097s sub nom. 
CLAYGATE ¢. Barorsnon, Owen, 113. 

Annotations : -Consd. Green vr. Price (1845), 13 M. & W. 








695, Refd. pe baa mr Harvey (i688) Comb. 121; 
Mitchel yr. Reynolds (711), 2 P. Wins. I8t: Mallan tv. 
May (1843), 11 M. & W. 653: Nordenfelt. ov Maxima 


Nordenfelt Guns & Amunuinition Co., fisot} A. CL 934; 
Re Hollis? Hogypital Trustees & Hague'’s Contract (E889), 
ATW. R. GOL, 


_ 678. "——- —~-- No time limit.)--Brauce cv. 
STANNER (1621), Palm. 172: SLE. R. 1081. 


Pieitation /- Refd. Mitchel v. Reynolds (1711) 1 2. Wins. 


t 
in Zanzibar on his own account. B. 


rt MacDownanp (2898), To. Rh. 25 Bom. , 


TRADE BY AGREEMENT. 65 
679. ---- Covenant not to carry on draper’s or 
other specified business—Covenantee carrying on 


more than one business.|—Morsne ec. Pow ern 
(L800), 44 Sol. To. 89. 
680 


No. 131, ante. 

681. What amounts to breach of agreement — 
Covenant not to instruct other persons Instructing 
covenantor’s husband.!—-CitesMan vr. NAINBY. No. 
206, ante. 

682. - —- Covenant not to carry on business 
within prohibited area --Supplying goods from out- 
Side area.) - Upon a sale of the goodwill of a 
drapery & hosiery business for £170, the vendor 
covenanted that he would not carry on or assist 
in the carrying on of a business such as that carried 
on upon the premises assigned, within 2 miles, 
under the forfeiture of £200, to be recovered as 
liquidated damages:  /eld 2 this covenant was 
broken by the vendor's supplying froma a place 
beyond the prescribed limit, goods, to the amount 
of £150. to customers residing within the district. 
at) their soleitation.— BramMpron oc. BeEppors 
(1S63), 13 O. Bo NLS. 5885 1 New Rep. 2793 7 
7.67935 11 WR. 2683; 145 Bb. R. 2b. 
ge alan Folld. Wadsley vt. Dayer-simith, (i9hi} A. Cc, 

ws bola 

683. -—— Covenant noi to carry on business of 
ladies’ outfitter—-Sale by hosier of articles sold by 
ladies’ outfitter. The sale by a hosier in’ the 
ordinary course of his business of certain «articles 
sold by a ladies’ outfitter is mot a breach of a 
covenant not to carry on the business of a ladies” 
outfitter. even if the articles sold form a substantial 
part of the business of a ladies’ outfitter, Srcuarr 
t. Diphocnk (1589). (8 Ch. Dp. 843. 590 LI. Ch. 112 5 
G21, 7T. 5383 2 38S WR. 220. 6 To. Re bot. CLA. 
Annotations: Distd. Bailey rv. Skinner & Fleming, Reid 

(1898), 42 Sol. do. 750. Apld. Lordcn c. Brooke-Hitehing, 

[1927] 2 K. B. 237.) Refd. Fitz ro fles, isas) 1) Ch. 77; 

Wartshi tv. Meaker (1014), 110 L. PT. 478. 

684. -- Covenant not to engage in similar busi- 
ness—Entering service of rival firm next door. --- 
Watts v. SMivTi1y, No. 530. aile, 

685. ---—- Carrying on part of business of hosier 
ordraper.' BalLEY vr. SKINNER & FLiemMiIne, REID 
& Co. (P8098), 12 Sol. Jo. TSO. 

Covenants restricting user of prernises.’—Sir 
LANDLORD & Tenant. Vol. NAAT. pp. 157, 167, 
Nos. 2002, 2904, 3002, 3005. 











ATTWOOD tv. LAMONT, 





SuB-sECT. 15, - GLASS WORKER. 

686. Validity or reasonableness of restraint -~ 
Seven years.|—PILKINGTON ov. SCOTT, No. 197, 
angie. 

687. -— — Jam AL contracted to serve DL & 
his partner or partners for the time beins. for 
seven years, in his business of a glass A alkalt 
manufacturer, & at all titnes during the term to do 
his best endeavours, A use his utmost care & 
diligence in the works ; &, further, that he would 
not, at any time during the term, neglect or absent 
himself from the serviee, without the consent in 
writing of B. or his partner or partners for the time 
being, or either or such of them: as should: carry 
on the business ; nor would work for or serve any 
other person or persons, without such consent > in 
consideration of which service, B. agreed to pay \. 
2s. per week for a certain amount of work, & to 








of Sess.) PE0G; 


wWose, hn. Rebs 1 


sued for an tpjunetion to restrain him; | 103. IND. Se. T. 250. SCOT. — 
PR As : 1B. was entitled to an injune- ho = fgreement to practise © only ii Effect of pai i Ne 
Tee raining A. from prnetising in during tenure of appoindment as neerical pore) = OD - ee oi R a 
“NZlbar On bia own account during the officer?) BALTACHULISH SLUTE QUAvKe | [T9097 S, CC. 206 | 16 Be ob. The 2084 
Period of three years.— CHARLERWORTH RIES. Erp. tv. GRAN (1903), a iF, (Ct. H 16 5. IL. T. 6t6. SCOT. 

J B 


VOY, XLTU, 
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Sect. 9.—Particular trades, businesses and profes- 
sions: Sub-sects. 15, 16, 17, 18, 19 & 20.) 


find him some other description of work, provided 
he should not require that quantity of the specified 
work, so that A.’s wages should not be less than 
248. per week, except when a furnace should be 
out, when A. agreed to work for 21s. per week ; 
& it was agreed, that, if A. should be sick or other- 
wise incapacitated from performing the service, 
or in case of misconduct, or if B., or his partner or 
partners for the time being, or either or such of 
them as should carry on the trade, should discon- 
tinue the trade during the term, in either of such 
cases, B. or his partners should be at liberty to 
retain or employ any other person in the room or 
stead of A. without being obliged to pay him any 
wages or satisfaction :—Held : this agreement was 
not void for want of mutuality, or as being in 
unreasonable restraint of trade.—HARTLEY v. 
CumMiIncs (1847), 5 C. B. 247; 171. J.C. P. 81; 
10 L. T. O. S. 247; 12 Jur. 57; 136 E. R. 871. 


Annotations :—Apld. Robinson v. Heuer, [1898] 2 Ch. 451, 
Refd. Boston Deocp Sea Fishing & Ice Co. v. Ansell (1888), 
59 L. T. 345. Mentd. Wood v. Copper Miners’ Co. (1849), 
7C. B. 906; Lumley v. Gye (1853), 2 E. & B. 216; Evans 
v. Walton (1867), L. R. 2 C. P. 615. 


688. Five years—United Kingdom.|—PItf. 
co. & deft. entered into an agreement under which 
deft. was to be employed as works enginecr at 
pltfs.’ works & was not to divulge any trade secret 
during his employment or thereafter except in the 
proper course of business & on the determination 
of his employment he was not, for five years. to 
carry on in the United Kingdoin or to be interested 
in glass bottle manufacture or any other business 
connected with glass making carried on by the 
pltfs. :—Held: the agreement was not unreason- 
ably in restraint of trade.—FonrstTER & Sons, LTD. 
v. SuGGETT (1918), 35 T. T.. R. 87. 

689. ——.|—PinLuirs +. STEVENS (1899), 15 
Peds R825; DUC. 





SUB-SECT. 16.—INSURANCE AGENT. 

690. Construction of agreement—Agreement not 
to interfere with business—Limited to district in 
which agent has acted.|— Barr v. CRAVEN (19038), 
89 L. T. 574; 20 T. L. R. 51, C. A. 


SUB-SECT. 17.—MI1LKMAN. 

691. Validity or reasonableness of covenant — 
Covenant not to trade within five miles—For two 
years.|— PROCTOR v. SARGENT, No. 172, ante. 

692. ——— Covenant not to trade within same 
district—For two years.|—BENWELL v. INNS, No. 
395, ante. 

693. ——— Covenant not to trade within two miles 
—For two years.|—An infant entered into the 
service of a milk seller, & covenanted not to carry 
on the same trade, & after he came of age he 
continued in the same service for 18 months 
without repudiating the contract :—Held: this 
conduct amounted to a ratification of the contract 
in equity, & an injunction to restrain a breach of 
the covenant was granted. 

It was a kind of contract well known & not 
unusual, for the trade of a milkman was one where 
the servant was in constant communication with 
the customers, while they never saw the master ; 
& the covenant in question was therefore not an 
improper one (WICKENS, V.-C.).—CORNWALL v. 
HAWKINS (1872), 41 L. J. Ch. 435; 26 L. T. 607; 
20 W. R. 6538. 


Annotations :—Apld. Walton v. Everington (1885), 1 T.L. R. 
396. Folld. Evans v. Ware, [1892] 3 is 209. Ref 
Brown v. Harper (1893), 68 L. T. 488. 





'TRADE AND ‘TRADE UNIONS. 





694. —— Covenant by infant.|——An infant 
entered into a contract with his employers, milk 
sellers, not to carry on a milkman’s business within 
a distance of 2 miles nor to solicit his employers’ 
customers, ‘‘under a penalty of £200 to be 
recovered as & by way of liquidated damages & 
not by way of penalty.” In an action for an 
injunction to restrain the infant from carrying on 
a milkman’s business within the specified distance : 
—Held: the contract was binding on the infant, 
the clause as to the payment of the £200 only 
binding him to pay the damage actually caused 
by his breach of contract, & not being a penalty 
clause in the ordinary sense.—MORRISON, FLEET 
& Co., Lrp. v. FLETCHER (1900), 17 T. L. R. 95. 

695. ——— Covenant not to trade in neighbour- 
hood of specified towns.|—-By an agreement dated 
Sept. 18, 1893, Martin sold his retail milk busincss 
& goodwill to deft. Stride, & covenanted ‘‘ not 
to employ any one or retail milk on his own 
account in the neighbourhood of Southampton or 
Norham.” On a breach of this covenant the 
county ct. judge granted an injunction in the terms 
of the covenant. Deft. appealed on the grounds 
that the covenant was wider than was necessary 
to protect pltf., & therefore void, & that the 
injunction was bad, not being sufficiently definite 
in showing exactly where deft. could not trade :— 
Held: the covenant was not too wide to protect 
pltf., & the injunction following the terms of the 
covenant was not too indefinite as the parties must 
know its meaning, & the word “ neighbourhood ”’ 
meant immediate neighbourhood.—STRIDE  v. 
MARTIN (1807), 77 I. T. 600, D.C. 

698. ——— Covenant not to trade within twenty 
miles—For one year—Covenant by cashier employed 
by wholesale dairymen.|}—Pltf. co., whose business 
was to supply milk wholesale & to manufacture 
dairy products, entered a combine, which required 
all the employees to enter into service agreements, 
& deft., who was employed as cashier, entered into 
such an agreement, which provided that for a year 
after the termination of his employment he would 
not assist in carrying on the business of wholesale 
dairymen or manufacturers of dairy products or 
dairy utensils within 20 miles of pltfs.’ head- 
quarters or interfere for 6 months with any person 
who had been a customer of pltfs. or of the combine 
within 18 months of the termination of the agree- 
ment. After the date of the agreement pltfs. 
commenced the manufacture of dairy utensils. 
Most of pltfs.’ customers for milk were within 10 
miles from their headquarters, but there were a 
few beyond that radius, & one or two beyond 20 
miles. Pitfs.” customers for dairy products & 
utensils were all over England. Deft. left pltfs.’ 
employment & entered the employment of a 
dairy co. in the vicinity. In an action to restrain 
a breach of the restrictive clause :—Held: pltfs. 
had failed to prove that the restrictive clause was 
necessary for their protection, as there was no 
evidence justifying such a restriction as 20 miles 
& as the clause precluded deft., who had been 
merely a cashier, from occupying any position, not 
only in a dairy business or that of a manufacturer 
of dairy products, but in that of a manufacturer 
of dairy utensils, which pltfs. were not manufactur- 
ing at the date of the agreement, & the action 
failed.—GREAT WESTERN & METROPOLITAN 
DAIRIES, Lrp. v. Gipss (1918), 84 T. L. R. 344. 

697. ——— Covenant not to serve customers— 
Belonging at any time to employer or his successor. | 
—BAINES v. GEARY, No. 394, ante. 

698. .|—DuBowskKI & Sons v. 
GOLDSTEIN, No. 438, ante. 

699. Construction of covenant—‘‘ Carrying on 














PART V.—RESTRAINT OF TRADE BY AGREEMENT. 


business ’’—-Business carried on by receiver.|— 
Sport Horn Darry Co., Lrp. v. HALL (1887), 83 
L. T. Jo. 45. 

700. ‘* Neighbourhood ’’—-Means imme- 
diate neighbourhood.|—STrRiDE v. MARTIN, No. 
695, ante. 

701. Breach of covenant—Sum payable as 
liquidated damages—Whether damages or penalty.| 
— MORRISON FLEET & Co., LTD. v, FLETCHER, No. 
694, ante. 





SUB-SECT. 18.—PATENT AGENT AND PATENTEE. 


702. Validity or reasonableness of covenant— 
Covenant by licencee—Not to make machines 
without applying invention.]—-JoNEs v. LEES, No. 
323, ante. 

703. —— Not to infringe or compete with 
patents—No time limit.]—In 1903 pltf. granted to 
defts. a licence by deed to use, within a certain 
district, the inventions protected by three patents 
granted to H. in 1897 & relating to the employ- 
ment of ferro-concrete in the construction of 
buildings. The deed contained a covenant by 
defts. that they would not at any time, without 
the written consent of pltf., carry out, or contract 
to carry out, the ferro-concrete or similar work 
which might be an infringement of the patents or 
be in competition with them. In an action to 
restrain breaches of the covenant, defts., who 
were builders having a large business both in, & 
outside of, the district, alleged that the covenant, 
if valid, would prevent them using at all in the 
United Kingdom in their business the modes of 
building construction which they had used before 
the date of the licence; they contended that the 
covenant was wider than was necessary for the 
protection of the patentee & injurious to the 
public interest, & was in undue restraint of trade, 
& void. They tendered evidence to show the 
scope of the patents, the modes of building prior 
to, & subsequent to, the date of the patents, the 
extent & nature of defts.’ business at the date of 
the licence, & the effect which the covenant would 
have upon their business, & what, having regard 
to the nature of the patents, was necessary for 
the protection of the patentee :—H/eld: (1) the 
restraint under the covenant continued only 
during the existence of the patents, which was 
coterminous with the duration of the licences, & 
did not extend beyond what was reasonably 
necessary for the protection of the trade of the 
covenantee, & was valid, & (2) the evidence 
tendered by defts. was inadmissible. 

(3) It seems to me that when you are dealing 
with a patent a restraint which does not exceed 
the ambit of the patent itself is not open to 
objection on the ground that the area it covers is 
too wide (NEVILLE, J.).-—MoUCcHEL v. CUBITT & 
Co. (1907), 24 R. P. C. 194. 

704, ——— Covenant by vendor—Not to establish 
factory in Europe—-For goods the subject-matter of 
patent.|—-LEATHER CLoTH Co. v. Lorsont, No. 
147, ante. 

705. To assign all future patent rights 
—Of like nature.}—-An agrecment by the vendor of 
a patent to assign to the purchaser all future 
patent rights which the vendor may hereafter 
acquire of a like nature to the patent sold is not. 
contrary to public policy.—Printina & NUMERI4* 
CAL REGISTERING Co. v. SAMPSON (1875), L. R. 
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19 Eq. 462; 44 L. J. Ch. 705; 32 L. T. 354; 23 
W. KR. 463. 


Annotations :—Apld. Macdonald vt. Hyles, [1923] 1 Ch. 631. 
Refd. Rousillon v. Rousillon (1880), 14 Ch. D. 351; 
Badische Anilin und Soda Fabrik v. Schott, Segner, [1892] 
3 Ch. 447; Maxim Nordenfelt Guns & Ammunition Co. 
v. Nordenfelt, (1893] 1 Ch. 630; Lamson Pneumatic 
Tube Co. v. Phillips (1904), 91 L. T. 363 ; Millers v. Steed- 
man (1915), 84 L. J. K. B. 2057 ; Morris v. Saxclby, [1915) 
2 Ch. 57; Horwood v. Millar’s Timber & Trading Co., 
[1916) 2 K. B, 44; Attwood v. Lamont, {1920] 2 K. B. 
146; British Reinforced Concrete Engineering Co. vt. 
Schelff, [1921] 2 Ch. 563 ; English Hop Growers v. Dering, 
[1928] 2K. B.174. Mentd. Tullis v. Jacson, [1892] 3 Ch. 
441; Spiers v. Hunt, (1908) 1 K. B. 0; Wilson v. 
Carnley, [1908] 1 K. B. 729; Weld-Blundell v. Stephens, 
[1919] 1 K. B. 520. 

706. What amounts to breach of covenant-— 

Covenant not to carry on business of Patent Agent— 

Personal appearance at Patent Office.|-—LAKE v. 


HARRISON (1897), 13 T. L. R. 568. 


SUB-SECT. 19.—PUBNLICAN. 

707. Validity or reasonableness of restraint—- 
Five years.|—In assumpsit for the breach of an 
agreement, by which deft. agreed to assign his 
interest in the lease of a public house to pltf., & 
the jury found that he had no title or right to 
assign, & the agreement contained a clause that 
deft. should not carry onthe business of a victualler 
within five years from the time of making the 
agreement, but which was omitted in the declara- 
tion :—Held: as it formed no part of the con- 
sideration on which the action for the breach of 
the agreement was founded, the declaration was 
sufficient ; although it was insisted that the clause 
in question rendered the agreement void, as being 
in restraint of trade.—M‘ALLEN v. CHURCHILL 
irae 11 Moore, C. P. 483; 4 L. J. 0. 8. C. P. 
183. 

708. ———- Agreement by vendor not to carry 
on trade during occupancy of premises’ by 
Puy enaset sl eine v. JARED, No. 471, 
ante. 

709. Construction of agreement—‘‘ House for 
the sale of exciseable liquors ’’-—Public-house.} -— 
CATTERMOUL v. JARED, No. 471, ante. 

Tied house covenants.)--See LANDLORD & 
TENANT, Vol. XXXI., pp. 109-1138, Nos. 2445- 
2487. 

Covenants restricting user of premises./—Sce 
LANDLORD & TENANT, Vol. NANI., pp. 161, 162, 
Nos. 2912-2056. 


SUB-sECT. 20.—PUBMLISHER. 


710. Validity or reasonableness of restraint— 
London or one hundred & fifty miles thereof.|—- 
TALLIS tv. TALLIS, No. 240, ante. 

711. Dublin or fifty miles thereof.) — 
TaLiis vt. TALLIS, No. 240, are. 

712. —-— Edinburgh or fifty miles thereof.|— 
TaLLis v. TarLis, No. 240, ante. 

713. Any town In Great Britain or Ireland— 
Where covenantee had establishment at time of 
agreement—-Or within six months preceding agree- 
ment.|—TaLuis v. TALLIS, No. 240, ante. 

714. Agreement not to publish magazine 
of particular description.|—-An agreement by a 
publisher not to publish in future a magazine of a 
particular description is analogous to an agree- 
ment by a tradesman not to deal in a particular 














PART V. SECT. 8, SUB-SECT. 20. 
n. Validity or reasonableness of re- 
straint—Three years—Effect of assign- 


ment of covenant.}-—SKERRY, WYNNE 
& SKERRY’S COLLEGE 
Vv. MOLES (1907), 42 I. . TT. 46.—IR. 


o. —— Two years.) — BERLITZ 
SCHOOL OF LANGUAGES v. DuCcCHRNE 
(1903), 6 EF. (Ct. of Sess.) 181.—SCOT. 


F 2 


IRELAND) LTpD. 
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Sect. 9.—Particular trades, businesses and profes- 
stons: Sub-sects. 20, 21 & 22.) 


article, &, like this latter agreement, is not void 
as a too general restraint on trade.—AINSWORTH 
v. BENTLEY (1866), 14 W. R. 630. 

715. ——— Agreement to give services to particu- 
lar publication—Not to engage in other business. 
——Pltfs. had purchased the copyright of & the righ 
to use the name of deft. in the publication of a 
work called ‘‘ Keeton’s Christmas Annual,” & deft. 
agreed to give his whole time to the service of 
pitfs., & not to engage in any other business :— 
Held: deft. must be restrained from advertising 
a rival work.—WaARD v. BEETON (1871), L. R. 19 
Eq. 207; 23 W. R. 533. 

716. ——— City of London or twenty miles thereof 
—Ten years.|—WELSTEAD v. HADLEY, No. 403, 
ante. 

717. Construction of agreement—Duration— 
Agreement by directors—-Director discharged by 
receiver.|—WELSTEAD v. HADLEY, No. 403, ante. 


Sus-secr. 21.—ScuooL TEACHER. 

718. Validity or reasonableness of restraint—Ten 
miles—Five years.|—Lirvri v. MAYONNET (1913), 
21L. J.C. C. 4. 

719. Construction of agreement—Agreement not 
to carry on school within twelve years—Not limited 
to lifetime of covenantee.|—Deft. entered into a 
written agreement with W. in consideration of 
being employed as assistant master, not to carry 
on the business of a school within 9 miles of the 
places where W.’s school was carried on for 12 
years after leaving the school. Subsequently, & 
while deft. was in his service, W. entered into a 
partnership agreement with pltf. who was on his 
death 1o succeed to the business. W. died, & 
thereupon deft. commenced a school in the same 
place. On a motion on behalf of pltf. to restrain 
deft. from so doing :—Held: (1) deft.’s agreement 
was not limited to the life of W.; (2) though 
goodwill was not mentioned in the partnership 
agreement, the benefit thereof did pass so ag on 
the death of W. to vest in pltf., & deft.’s agreement 
formed part of such goodwill; (3) pltf. was 
therefore entitled to the benefit thereof, & to the 
injunction asked for.—SMITH v. LLAWTITORN 
(1897), 76 L. T. 716; 13 T. LL. R. 477. 


Annotation :~-As to (1) Apld. Hinkins v, Alder (1906), 50 
Sol. Jo. 258. 


SUB-SECT. 22.—-SOLICITOR. 


720. Validity or reasonableness of covenant— 
Covenant not to practise in particular place—-For 
limited time.]—-Articles, under which A. had served 
his clerkship to an attorney, contained a proviso, 
that A. should not practise within a certain district ; 
& also a covenant on the part of his father, that 
A. should, within a month after he came of age, 
execute a bond in a specified penalty to ensure 
his fulfilment of the proviso; A., who was an 
infant at the time of the execution of the articles, 
served under them for three years after he attained 
his full age, but was never called on to execute any 
bond. &, with a knowledge of the purport of the 
articles, completed his clerkship, & afterwards 





PART V. SECT. 9, SUB-SECT. 22. 


p- Validity or reasonableness of cove- 
nant—Covenant not to practise within 
fifty miles of specified area.)\—HAMIL- 
TON v. LETHRBRIDGE (1912), 14C. L. R. 
236.— AUS. 


59 I. L. T. 157.— 





q. Covenant not to practise 
within thirty miles of anecified area.|— 
MULLIGAN v. CORR a! 925) 1I. R. 172; | CHENA. 

e t ia ea A 


r. Covenani by English barrister 
practising in Colony—Where professions 
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began to practise as an attorney within the district 
from which the articles purported to exclude him. 
A motion for an injunction to restrain him from 
practising within that district was refused with 
costs.—-CAPES v. HUTTON (1826), 2 Russ. 357; 38 


Ii. R. 370. 
Aeon :—Distd. Walton v. Everington (1885), 1 T. L. I. 


721. ——— Covenant not to practise within London 
é& one hundred & fifty miles therefrom—For 
limited time.|—A contract entered into by a 
practising attorney to relinquish his business & 
recommend his clients to two other attorneys 
for a valuable consideration, & that he would not 
himself practise in such business within certain 
limits, & would permit them to make use of his 
name in their firm for a certain time, but without 
his interference, etc., was held to be valid in law.— 
BuNN v. Guy (1803), 4 Kast, 190; 1 Smith, K. B. 
1; 102 E.R. 808. 

Annotations :—Distd. Hornor v. Graves (1831), 9 L. J. O. S. 
C. P. 192. Consd. Thornbury v. Bevill (1842), 1 Y. & 
C. Ch. Cas. 554. Distd. Green v. Price (1846), 9 Jur. 857. 
Refd. Bozon v. Farlow (1816), 1 Mor. 459; Candler v. 
Candler (1821), Jac. 225; Hughes v. Statham (1825), 6 
Dow. & Ry. K. B. 219 ; Hitchcock v. Coker (1837), 6 Ad. 
& El. 438; Proctor v. Sargent (1840), 2 Scott, N. I. 289; 
Whittaker v. Howe (1841), 3 Beav. 383; Mallan 1. May 
(1843), 11 M. & W. 653; Aubin v. Holt (1855), 2 K. & J. 
66; Mumford v. Gething (1859), 7 C. B. N.S. 305. Mentd. 
Nordenfelt ». Maxim Nordenfelt Guns & Ammunition 
Co., [1894] A. C. 535. 

722. Covenant not to practise in Great 
Britain—For twenty years.|—An agreement by a 
solr., for valuable consideration, not to practise 
as solr. in any part of Great Britain for twenty 
years, held valid. 

_ I cannot say that in my opinion the public 

interest will be in any way interfered with or 

affected by his not being allowed to practise 

(LORD LANGDALE, M.R.).—WHuUITTAKER vt. HIOWE 

(1841), 3 Beav. 383; 49 FE. R. 150. 

Annotations :—Consd. Davies v. Davics (1887), 36 Ch. D. 
359. Dbtd. Nordenfelt v. Maxim Nordenfelt Guns & 
Ammunition Co., [1894] A. C. 535. Refd. Nicholls 7. 
Stretton (1847), 10 Q. B. 346; Elves v. Crofts (1850), 
10 Cc. B. 241; Tallis v. Tallis (1852), 16 Jur. 746,n.; 
Harms v. Parsons (1862), 1 New Rep. 175; Rousillon v. 
Rousillon (1880), 14 Ch. D. 351; nderwood v. Barker 
(1899), 68 L. J. Ch. 201; Kastes v. Russ (1013), 83 L. J. Ch. 
329. Mentd. May v. Thomson (1882), 47 L. 'T. 295. 


723. Covenant not to practise within City 
of London or counties of Middlesex or Essex—-Time 
unlimited.|—Deft. bound himself to a London solr. 
by articles for a term & covenanted that he would 
not at the expiration of the term or at any time 
thereafter, either solely or jointly with, or as 
agent for, any other person or persons directly or 
indirectly practise the business of an attorney or 
solr. within the City of London or the counties 
of Middlesex or Essex, nor directly or indirectly 
act as such attorney or solr. for any client or 
clients of pltf. or any partner or partners of pltf. 
or for any person or persons who should have 
been a client or clients of pltf., or any partner or 
partners of pitf., at any time during the term. At 
the expiration of the term deft. having commenced 
business on his own account in Southwark :— 
Held: the restriction was not unreasonable, & 
deft.’s acting for a petitioner in the london Ct. of 
Bkpcy. was a breach of the covenant. 

The rule is... that the restriction must not 
be so large as to prevent the covenantor from 
practising at all & not larger than is consistent 
with the public interest. I think this case quite 


of barrister & solicitor fused.)—HOME v. 
DovuGLas (1912), Times, Nov. 15.— 








. greement not to pructise 
in certain districts for thirty years.)— 
oes v. SWAN, [1912] E. D. L. 150, 
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within both limits (JESSEL, 
O’Nri (1875), 44 L. J. Ch. 660. 
Annotations :-—Consd. Fitch v. Dewes, [1921] 2 A. C. 158. 

Refd. Rousillon v. Rousilion (1880), 14 Ch. D. 351. 

724. Covenant not to reside in specified 
parish.|—(1) By agreement between pltf., a solr., 
& deft., after reciting that pltf., being manager of 
certain estates at T., & finding it expedient to 
establish an office there for the transaction of law 
& other business had proposed to appoint deft. 
as resident clerk there—it was agreed, that deft. 
should reside at T.; & that, in consideration of 
his services, pltf. should pay him a certain salary ; 
& that either party might determine the agree- 
ment by a certain notice; & that deft. would not, 
for the space of twenty-one years, notwithstanding 
the decease of pltf., reside in the parish of T., or 
within twenty-one miles thereof, or carry on therein 
or within the distance aforesaid, during the 
period of twenty-one years, any business of the 
description of that carried on under the agree- 
ment :—Held: the restriction was not unreason- 
able & was good in law. 

(2) A declaration on the above agreement alleged 
as a breach, that, after its determination, deft. 
resided in the parish of T., & during the said 
period of twenty-one years carried on business 
in the parish of the description of that carried 
on under the agreement. Plea to first breach : 
that, although deft. resided in the parish of T., 
yet he did not so reside for the purpose or with the 
intention of carrying on business of the description 
of that carried on under the agreement :—Held : 
whether the allegation in the declaration was to 
be read as one or two distinct breaches, the plea 
was bad. 

Is it clear that the protection of pitf. does not 
require that deft. should not reside within the 
prescribed limits? Deft. must perform his 
agreement unless he can clearly establish that 
the restraint is unreasonable (ALDERSON, B.).— 
DENDY v. HENDERSON (1855), 11 Exch. 194; 24 
L. J. Ex. 3241; 250. T. 0.8. 168; 156 E. R. 800. 

725. Covenant not to interfere with clients— 
Limited to clients during period of service.}—A 
deed recited that pltf. had carried on the business 
of an attorney. that deft. had for four years been 
his salaried clerk, & had applied to him to accept 
deft. as his articled clerk without premium, which 
pltf. consented to do on deft.’s entering into the 
covenants thereinafter contained ; & deft. bound 
himself clerk to pltf. for five years by articles; it 
was then, by the deed, witnessed that, in 
pursuance, of the agreement, & in consideration 
of 5s., etc., deft. did, for himself, his heirs, exors. 
& administrators, thereby covenant with pltf., 
his exors., administrators, partners & assigns: 
that deft. should not, during the term of five years 
mentioned in the articles, nor at any time after its 
expiration, directly or indirectly, interfere or 
intermeddle with, or be concerned as attorncy, 
agent or otherwise, for, any person who had already 
been, or who should from time to time thereafter 
become or be, the client or correspondent in 
business of or with pltf., or any partner or partners 
he might admit to a share with him, or any person 
to whom he might sell or assign the whole or any 
part of his business of attorney; & that deft. 
should not act as partner, clerk or assistant with 
or to any person who should interfere or inter- 
meddle as aforesaid: &, in case deft. should 
commit any breach of his covenants, he should 
forfeit & pay, as liquidated damages £100 for 
every such breach; & each day’s repetition or 
continuance of any interference, etc., as aforesaid 
should be deemed a fresh breach of covenant, & 


M.R.).—May v. 
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incur a new & separate penalty & right of action. 
Pitf. declared in covenant, assigning breaches in 
respect of persons who had been his clients before 
& at the time of the making of the deed, & of 
persons who had been his clients while deft. 
continued under the articles :—Held: the part 
of the covenant in respect of which the breaches 
were assigned was good, as not operating unduly 
in restriction of trade, & might be separated from 
the rest; & therefore an action might be brought 
on such breaches.—NICHOLLS v. STRETTON (1847), 
10 Q. B. 346; 11 Jur. 1008; 116 EK. R. 134. 

Annotations :—Apld. Baines v. Geary (1887), 35 Ch. D. 154. 

Refd. Price v. Green (1847), 16 M. & W. 346; Giles v. 

Hart (1859), 1 L. T. 154. Mentd. Nordenfelt v. Maxim 

Nordenfelt Guns & Ammunition Co., [1894] A. C. 535. 

726. Covenant not to act for clients—Clients 
at time of termination of service—Or within pre- 
vious five years.|—A clerk to a firm of solrs. 
covenanted that, if his engagement should be 
terminated, he would not “‘ act for any person who 
is or has within the previous five years been a 
client of the firm ’’ :—Held: the covenant referred 
to persons who should be clients of the firm at the 
time when the clerk’s engagement terminated or 
within five years before that time, & was not wider 
than was reasonably necessary for the protection 
of the firm’s practice. 

As a matter of construction, the covenant... 
was not wider than necessary for the reasonable 
protection of pltf.’s very considerable practice 
by restricting one who had been in their con- 
fidential employment & had had frequent oppor- 
tunities of becoming acquainted with their clients 
& with their clients’ affairs, from acting contrary 
to their interests (SWINFEN Eapy, J.).—LEWwIS & 
LEWIS v?. DURNFORD (1907), 24 T. L. BR. 64. 

727. Construction of covenant — ‘‘ Original 
clients ’°—-Covenant by partners.|—In July, 1880, 
pitf. & deft. entered into partnership as solrs. 
Clause 7 of the partnership agreement provided : 
‘* Kither party is to be at liberty to transact any 
business in his own name, if he wishes to do so, & 
also to transact any business for any private 
friends, or poor persons, without charge, he in 
such case paying all office out of pocket expenses.”’ 
Clause 8 provided: ‘‘ Either party is to be at 
liberty to terminate this agreement by three 
months’ notice in writing at any time, & in such 
case neither is to transact any business for, or in 
any way to influence business with any clients 
who were original clients of the other. No notice 
was given to terminate the partnership, but it was 
dissolved by mutual consent on Aug. 10, 1899. 
Pltf. now moved for an injunction :—Held: 
(1) notwithstanding no notice was given, clause 8 
of the agreement came into operation when 
the partnership was dissolved on Aug. 10; 
(2) ‘* original clients ’’ comprised those who were 
clients of either pltf. or deft. before they became 
partners, & also those for whom pltf. or deft. in 
pursuance of clause 7, transacted business as for 
private friends or poor persons.—BADHAM v. 
WILLIAMS (1900), 83 L. T. 141; 44 Sol. Jo. 575. 

728. Covenant by clerk—To remain away 
from. specified town—Not to give services to any 
except plaintiff in such town.|]—In 1846, deft. 
entered into the service of pltf., a solr. at Amer- 
sham, as his clerk, &, in Dec. 1849, pltf. put an 
end to the service, by a notice, to expire on 
Mar. 25, 1850. On Jan. 7, 1850, deft. wrote to 
plitf., asking to be paid his salary to Lady Day, & 
to be at once discharged, ‘‘ in order that he might 
go to London & remain there until he could meet 
with another engggement.’’ To this letter pltf. 
replied, assenting to deft.’s proposal saying, ‘‘ of 
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course, I should have expected your services, if 
you were in Amersham; but, as you request me 
at once to pay your salary to Lady Day, in order 
that you may go to town until you meet with 
another engagement, I consent to accord your 
request ’’; &, on the following day, pltf. asked 
deft. whether, “if he paid him up to Mar. 25, he 
intended going to town & remaining there till 
he got another engagement,” to which deft. 
answered that he did; whereupon pltf. said— 
‘*on these conditions, I am prepared to pay your 
salary, at once up to Lady Day; but, if you 
remain in Amersham, I shall expect your services,’’ 
——& accordingly paid him the full quarter’s salary. 
Deft. went to London, but shortly afterwards, 
& before Lady Day, returned to Amersham at 
the request of a client of pltf.’s, in whose employ 
he remained, giving professional advice :—Held : 
there was no evidence of a contract on the part of 
deft. to go to London & remain there, or to forbear 
to give his services in Amersham to any person 
other than pltf., or to render service to pltf. if 
he should return to Amersham.—DANIELS v. 
CHARSLEY (1851), 11 C. B. 739; Cox, M. & II. 535 : 
21L.J.C.P.37; 18L.T. 0.8. 122; 163. P. 168; 
138 KB. R. 665. 

729. Any person who is or has within 
the previous five years been a client.|—-Lrewis & 
LEwIs v. DURNFORD, No. 726, anle. 

.|—See Sect. 5, sub-seet. 5, arte. 

730. What amounts to breach of covenant— 
Residing within prohibited area.|\—DENDY tv. 
HENDERSON, No. 724, ante. 

731. ——— Covenant not to practise in City of 
London—<Acting for petitioner in London Court of 
Bankruptcy.|—-May v. O’NEILL, No. 723, ante. 

732. Practising in courts within prohibited 
area—Instructions received outside.|— LLEWELLYN 
v. SIMPSON (1891), 81 L. T. Jo. 9. 

738. Covenant not to act for clients after 
expiration of articles—Acting as agent for country 
solicitors—Firm agent during prescribed period.|— 
Country solrs. held to be ‘ clients” of their 
London agent within the meaning of a covenant 
by an articled clerk not to transact business with 
persons who should be clients of his master’s firm 
during the period of the articles — REID v. 
Burrows, [1892] 2 Ch. 413; 61 L. J. Ch. 448 ; 
67 L. T. 1833; 40 W. R. 620; ST. L. R. 538; 36 
Sol. Jo. 490. 

734. ——— Communication with persons within 
prohibited area—Letter posted outside.|—By an 
agreement made between pltf. & deft. the latter 
covenanted that he would not within a certain 
district do for other persons any work or act 
usually done by solrs. Ife wrote & posted letters 
outside the prohibited arca addressed to persons 
residing within the area. These letters were 
solr.’s letters written on behalf of clients, & 
contained demands for an apology & for payment 
of a debt, & other matters. The instructions for 
the letters were given outside the area :—Held : 
the acts were done at the places where the letters 
were received, & therefore they were breaches of 
the covenant. In that case [Edmundson v. 
Render] deft. had covenanted not to “do any 
work or act. . . usually done by solrs.’”’ within 
a certain area. He had written letters to persons 
at addresses within the prohibited area to demand 
an apology for a slander & to collect a debt with 
his (deft.’s) charges as a solr. & other similar 
letters. The point for decision was whether this 
amounted to doing those acts within the district. 
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I held that it did. . . . I scem to have used the 
words, ‘‘ He has acted as a solr. within the dis- 
trict.”” Ithink that my meaning would have been 
more accurately expressed thus: ‘‘ He has within 
the district done an act usually done by a solr.” 
(BUCKLEY, L.J.).—-EDMUNDSON v. RENDER, [1905] 
2 Ch. 320; 74 L. J. Ch. 585; 93 L. T. 124; 53 
W. R. 632; 49 Sol. Jo. 620. 


Annotations :—Distd. Freeman v. Fox (1911), 55 Sol. Jo. 


650. _Expld. Woodbiidge v. Bellamy, [1911] 1 Ch. 326. 
: : L. T. 897 


Consd. Dayer-Smith v. Hadsley (1913), 108 

735. ———.]——Deft., an admitted solr., 
signed an agreement of service with pltfs., a firm 
of solrs. carrying on business in London & at 
Brentford, whereby, in consideration of their 
employing him as their conveyancing clerk & 
representative advocate at Brentford at a stated 
salary, deft. undertook that he would not, at any 
time during his employment, or after the 
determination thereof, ‘‘ carry on within a radius 
of five miles of the town hall, Brentford, the 
profession of a solr.’ After the termination of 
the engagement deft., who had started business as 
a solr. in London, wrote from his office in London, 
on behalf of a client residing within the prescribed 
radius, to a person also residing within the radius, 
demanding payment of a debt due to his clicnt. 
The 1ecipient of the letter, who was not in fact the 
debtor, as the result of the correspondence which 
ensued, bought up the debt, & deft., who acted as 
solr. for both parties, received a payment for his 
services. Upon motion for an _ interlocutory 
injunction to restrain deft. from infringing the 
restrictive condition :— Held: there had been no 
breach of the agreement & an injunction ought 
not to be granted.—WovuDBRIDGE & SONS °. 
BELLAMY, [1911] 1 Ch. 326; 80 L. J. Ch. 265 ; 1038 
L. T. 852; 55 Sol. Jo. 204, C. A 


‘Annotations :—Apld. Freeman v. Fox (1911), 55 Sol. Jo. 650. 
Refd. Dayer-Sinith 7. Hadsley (1913), 108 L. T. 897. 


736. .|—Deft. had entered the employ- 
ment of pltf., a solr., under an agreement which 
prohibited him from practising or acting as a solr., 
solr.’s clerk, or conveyancer within a certain area 
during, & for a certain time after leaving, the 
employment. Deft., after the employment was 
determined, did one act which was the act of a 
solr. within the area, & wrote several solr.’s 
letters to persons within the areca :—Held: the 
covenant must be construed to mean substantially 
acting as a solr., & there had been no breach of 
the agreement, & an injunction ought not to be 
granted.—FREEMAN v. Fox (1911), 55 Sol. Jo. 
650. 

737. Actual presence—Presence in pro- 
hibited area not necessary.}—Deft. had bound 
himself to a solr. practising at M. by articles for a 
term, & covenanted that he would not at any time 
do any work or act for or on behalf of any persons 
usually done by solrs. within a radius of fifteen 
miles from M. without written permission. Deft. 
took proceedings to obtain probate of the will of 
a person within the prohibited radius, & corre- 
sponded from II. with a witness within the 
prohibited radius with a view to obtaining his 
evidence in order to enable probate to be obtained. 
He signed the pracipe directing a plaint note to 
be issued for a county ct. summons at a ct. in the 
prohibited area on behalf of a pltf. residing therein, 
& conducted the proceedings until receipt of the 
amount paid into ct. He prepared the will of a 
testatrix residing within the area on instructions 
received outside the area, & received a small fee 
therefor, but was present when she executed it 
within the area; & lastly, he advertised in a 
paper circulating within but published outside the 
area a farm for letting within the prohibited dis- 

















Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


trict. In an action to restrain deft. from practising 
within the prohibited limit:—Held: (1) the 
covenant might be broken although deft. or his 
clerks did not go professionally within such limit ; 
therefore the proceedings in connection with the 
collection of the debt through the county ct. 
infringed the covenant; (2) also the acts done in 
relation to the execution of the will, which must be 
held to have been done by deft. in his character of 
a solr., constituted a breach of such covenant; 
(8) those as to advertising the farm did not break 
it.-EDMUNDSON v. RENDER (1904), 90 L. T. 814 ; 
48 Sol. Jo. 560; subsequent proceedings, [1905] 
2 Ch. 320. 

738. Collecting debts through County Court.] 
—EHDPMUNDSON v. RENDER, No. 737, ante. 

739. Advertising property.|;-EDMUNDSON 
vy. RENDER, No. 737, ante. 

740. Acts in relation to execution of will.]— 
EDMUNDSON v. RENDER, No. 737, ante. 

741, Isolated act within prohibited area.|— 
FREEMAN v. Fox, No. 736, ante. 

42, ——— Covenant not to “ practise ’’—Acting 
as managing clerk to another solicitor.|—A solr. 
who has covenanted after the expiration of a 
partnership not to ‘“ practise’? within a given 
area does not break the covenant by acting as 
managing clerk to another solr. within the area 
indicated.—Way v. Bisnop, [1928] Ch. 647 ; 97 
L. J. Ch. 267; 189 L. T. 246; 44 T.L. R.571 3 72 
Sol. Jo. 367, C. A. 

















SUB-SECT. 23.—STOCKBROKER. 

743. Validity or reasonableness of restraint— 
Twenty years—Fifty miles.| — Deft., who was 
employed by a firm of stock & share brokers at 
Cardiff, covenanted that he would not, within 
twenty years after Jeaving his employers’ service, 
carry on the business of a stock & share broker 
within 50 miles of Cardiff :—/feld: a reasonable 
Fe aaa v. THOMAS (1901), 17 T. L. R. 

50. 


SUB-SECT. 24.—TAILOR. 

744. Validity or reasonableness of covenant—- 
Bond not to trade in Exeter—Penalty payable to 
guild of tailors..—HxXETER Co. OF TAYLORS v. 
CLARKE (1684), 2 Show. 3455; 89 If. R. O78. 
Annotations :—Refd. Thompson v. Harvey (1688), Comb. 


21; Mallan v. May (1843), 11M. & W. 653. Mentd. Low 
v. Peers (1770), Wilm. 364. 


745. Covenant not to trade within ten miles 
—For three years.|—Deft. was employed by pltf., 
a tailor in Regent street, as a cutter & fitter of 
wearing apparel. Deft. entered into an agree- 
ment with pltf., that, upon the termination of his 
employment for any cause, he would not carry 
on the business of a tailor within a circuit of 
10 miles of Charing Cross for the period of three 
years from such termination of employment. 
Some time afterwards deft. left pltf.’s employ- 
ment, & set up the business of a tailor & outfitter 
within about 200 yards of pltf.’s premises. An 
application for an injunction to restrain deft. 
having been made, the defence was raised that 
the restriction imposed by the agreement upon 
deft. was far in excess of what was required for 
the reasonable protection of pltf. in his business ; 





PART V. SECT. 9. SUB-SECT. 24. 

a. Validity or reasonableness of cove- 
nant—Whether injunction granted on 
breach.}--CuURTIS v. SANDISON (1831), 
10 Sh. (Ct. of Sess.) 72.—8COT. 


PART V. SECT. 9, SUB-SECT. 235. 

b. Manufacturer — Validity of re- 
straint—T'en years.) —Deft. upon 
appointed general manager of pltf. co., 
which carried on business of manufac- 
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& that the agreement was therefore invalid on the 
ound that it was contrary to public policy, as 
eing in unreasonable restraint of trade :—Held : 

the agreement was not unreasonable either in 

point of space or in point of time, for a tailor like 
pltf. to require deft. to enter into; therefore the 
agreement was not invalid; & pltf. was entitled 
to the injunction claimed.—NIcOoLL v. BEERE 

(1885), 53 L. T. 659 ; sub nom. NICHOLL v. BEERE, 

2.0. To: Rell. 

746. —— Area of restraint measured from 
present or future addresses.|—-BAKER v. HEDGE- 
cock, No. 442, ante. 

.|— BEETHAM v. FRASER, No. 125, 








ante. 
748. Covenant not to enter into any 
business arrangement—In competition with cove- 
nantee.|—_BEETHAM v. FRASER, No. 125, ante. 
749. What amounts to breach of agreement— 
Agreement not to carry on trade—Acting as fore- 
man.]—Jn consideration of A. paying a certain sum 
to B., B. assigned all his interest in business to A., 
& covenanted that he would not at any time carry 
on, or practice, or engage in, alone with any other 
person, the trade or business of a tailor, within the 
space of twenty miles from London. In another 
part of the deed, A. covenanted that B. should 
be employed as a cutter in business so long as 
business should be carried on, orsolongas B. should 
diligently & faithfully attend to the business. 
Upon a bill by A., praying an injunction to restrain 
BR. from carrying on the business of a tailor :— 
Held: (1) although that part of the agreement 
with reference to the employment of B. could not 
be enforced in this ct., yet, there being a good 
consideration for B.’s negative covenant, the ct. 
would enforce that part of the agreement ; (2) also, 
that acting as the foreman of the business of a 
tailor was a violation of the agreement by B.— 
ROLFE v. ROLFE (1816), 15 Sim. 88; 1 Coop. 
tenp. Cott. 87; 6 L. T. O. S. 518; 10 Jur. 61; 
60 E. R. 550. 
Annotations :—As to (1) Folid. Daggett v. Ryman (1868), 
Distd. Smith v. Hancock, [1894] 1 Ch. 209. 
Refd. Catt v. Tourle (1869), 4 Ch. App. 654. As tu 
(2) Folld. Newling v. Dobell (1868), 38 rt. J. Ch. 111. 
Refd. Allen v. Taylor (1870), 19 W. R. 35; Pearks v. 


Cullen (1912), 28 T. L. R. 371. Generally, Consd. Lumley 
v. Wagner (1852), 1 De G. M. & G. 604. 


750. Acting as journeyman.| — 
NEWLING v. DOBELL, No. 529, ante. 














SUB-SECT. 25.—OTHER PARTICULAR TRADES. 


751. Architect & surveyor—Construction of 
agreement—cCovenant not to practise within speci- 
fled place—Right to act when specially invited.|— 
PORTSMOUTH v. SEWARD (1901), 45 Sol. Jo. 594, 
C. A. 


752. ——— Validity of restraint—-Agreement by 
infant apprentice.|—By a deed of apprenticeship 
deft., an infant, bound himself apprentice to pltf. 
in his business as an architect & surveyor for the 
term offour years. The deed contained a covenant 
by deft. not to carry on within ten years after the 
expiration of the term the business of an architect 
or surveyor within 10 miles of the town where the 
master resided. There was evidence that no 
architect in the town would accept as an apprentice 
a person who refused to enter into a similar 
restrictive covenant :—Held: (1) having regard 


turing & selling certain goods in Aus- 
tralia & selling them in N. Zealand also 
agreed that he would not during the 
eriod of ten years after the termina- 
jon of his employmont be in any way 


eing 
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to the impossibility of “deft. obtaining instruction 
except upon the terms of his entering into the 
covenant, the covenant was reasonable ; (2) as it 
did not come into operation until after the termina- 
tion of the apprenticeship it was enforceable 
against deft. by injunction.—GappD v. THOMPSON, 
[1911] 1K. B. 304; 80L. J. K. B. 272; 103 L. T. 
836; 27 T. L. R. 113; 55 Sol. Jo. 156, D. C. 

annoiaion pa reuerally, Mentd. Roberts v. Gray, [1913] 


753. Billposter—Construction of agreement— 
Duration— Wrongful dismissal of servant.] — 
GENERAL BILLPOSTING Co., LTD. v. ATKINSON, 
No. 6511, ante. 

754. Blacksmith—vValidity of restraint—Within 
same town or certain precincts.|—-ANON. (1587), 2 
Leon. 210; Moore, K. B. 242; 74 E. R. 485. 


Annotations :—Refd. Mitchel v. evuolas (1711), 1 r W ms. 
181; Hitchcock v. Coker (1837), 1 Nev. & P. K. 796; 
Maxim- Nordenfelt Guns & Ammunition Co. v. N ardeurelt 
(1893), 41 W. RR. 604. 


755. Boot & shoe maker—Validity of restraint— 
Two miles—Three years.|—-KAVANAGH v. DAL- 
LASTON (1894), 38 Sol. Jo. 216. 

756. Builders’ merchants—Validity of restraint— 
Thirty miles—Fourteen years.|—Hooper & ASHBY 
v. WILLIS, No. 490, ante. 

757. Burglar & fire alarm maker—Validity of 
restraint—Agreement not to enter or be interested 
in competing business.|—Deft. KE. entered the 
employment of pltfs. under an agreement which 
provided that during the term of his employment 
with the co. he should not enter into any other 
employment nor be interested in the business of 
any other co., firm or individual installing or 
dealing with burglar or fire alarms. During the 
currency of the term E. entered the employment 
of a competing co. :—-Held: the restriction was 
valid, but the ct. would not grant an injunction 
restraining E. from continuing in the employment 
of the competing co. nor an injunction restraining 
the competing co. from continuing to employ 
him, as pltfs.” remedy was in damages. 

The ct. granted an injunction restraining E. 
during the currency of the term from being 
interested in the business of deft. co. or any 
business installing or dealing with burglar or fire 
alarms.—RELY-A-BELL BURGLAR & Fir ALARM 
Co., Lrp. v. Ester, [1926] Ch. 609; 95 L. J. 
Ch. 345; 135 L. T. 286; 70 Sol. Jo. 669. 

758. Carriage builder—Breach of agreement— 
Agreement not to engage in similar business— 
Engagement as agent for purchase & sale.|— 
AUTOMOBILE CARRIAGE BUILDERS, LTD. v. SAYERS, 
No. 404, ante. 

759. Caterer—-Breach of agreement—Soliciting 
custom within area— Letters posted outside area.|— 
CULLARD v. TAYLOR (1887), 3 T. L. RK. 698. 


TRADE AND TRADE UNIONS. 


760. Cider merchants—Validity of restraint— 
Five years—No limitation of area.|—-DOWDEN & 
PooK, LTD. v. PooK, No. 247, ante. 

761. Chimney sweep—Breach of agreement— 
Agreement not to undertake or carry on business 
within certain area—Employment as servant by 
competing company.|—RAMONEUR Co., LTD. v. 
BRIXEY, No. 540. ante. 

762. Coachbuilder — Breach of agreement — 
Waliver.]|—MAYTHORN v. PaLMER, No. 582, ante. 

763. Coal merchant—Breach of agreement— 
Amalgamation of companies—Agreement not to be 
interested in similar company.|—Cory (WILLIAM) 
& Son, Lip. v. HARRISON, No. 466, ante. 

764. Concentrated meat business— Validity of 
restraint—Agreement not to carry on business in 
Europe—Agreement with army _ contractors.|— 
HARVEY v. CORPE (1885), 79 L. T. Jo. 246. 

765. Dairy products manufacturer—Validity of 
restraint—Twenty miles—Restriction as to goods 
not dealt in by plaintiffs..—GrEAT WESTERN & 
METROPOLITAN DAIRIES, LTD. v. GIBBS, No. 696, 


| ante. 


766. Dyer—Validity of restraint—Agreement not 
to carry on trade within certain town—For half a 
ere CASE (1414), Y. B. 2 Hen. 5, fo. 5, 
pl. 26 
Annotations :—Distd. Colgate v. Bacheler ( ue08" aero: Eliz. 

872; Broad v. Jollyfe (1620), Cro. Jac. 596. Refd. 

Ipswich Clothworkers a (eto), 11 Co. Rep. 5343 

Ward v. Byrne (1839), 5 548; Mallan v. May 

ere L. J. Ex. Sree "hove: v. Davies (1887), 36 

Ch. D. 35 0s Maxim Nordenfelt Guns & Ammunition Co. 

». Nordenfelt, [1893] 1 Ch. 630. Mentd. Kgerton v. 

Brownlow (1853), 4 H. L. Cas. 1. 

767. Engineer—Validity of restraint—United 
Kingdom or Ireland—Seven years.|—-HERBERT 
Morris, Lrp. v. SAXELBY, No. 154, ante. 

768. Fender maker—Validity of restraint— 
Agreement not to use patterns of other maker.|]— 
Qu.: whether an agreement, by a fender maker, 
not to use the patterns of another fender maker, 
on any account whatever, until the patterns have 
been out a clear twelvemonth from the time the 
latter should have had any one pattern in the 
market, is an agreement in restraint of trade.— 
STUART v. NICHOLSON (1836), 3 Bing. N. C. 113; 
2 Hodg. 191; 3 Scott, 586; 6L. J.C. P. 66; 132 
E. R. 352. 

769. Fishmonger—Validity of restraint—-Three 
miles—No restriction as to time.|—-Woops v. 
THORNBURN (1897), 41 Sol. Jo. 756. 

770. Food preservatives manufacturer—Breach 
of agreement—Not to carry on or be interested in 
similar business—Covenantor becoming director of 
competing company.|—CASTELLI v. MIDDLETON, 
No. 516, ante. 

771. Galvanised iron manufacturers—Validity of 
restraint—Agreement to retire from business—“ In 
sO ii as law allows.’’|— DAVIES v. DAVIES, No. 406, 
ante. 


concerned in any similar busines» in 
Australia or N. Zealand :—dJ/eld : the 
agreement was not unreasonable either 
as to area or duration.— BRIGHTMAN 
v. LAMPSON PARAGON, Lirp. (1914), 
18 Cc. L. BR. 331 .—AUS. 

o. Fruit markcting—Shareholders of 
association agrecing ta deal with asseo- 
ciation.}— HERON v. PoRT HUON FRUIT- 
GROWERS CO-OPERATIVE ASSOON., LTD. 
ee 30 C. L. R. 315.—AUS. 

Failure of lessee to get land- 
tort 8 consent to sell to association.) 
-——Deft. ontered into a contract with 
pltf. the Keremos Growers Co-operative 
Agssoon. on Feb. 23, 1923, whereby she 
was to market all her fruit & vegetables 
with the said assocn. which is a subsi- 
diary organisation to pltf. the Associ- 
ated Growers of British Columbia, Ltd. 





In May, 1925, deft. obtained a lease 
of a ten acre lot adjoining her own from 
the Canada Permanent ‘Trust Co. but 
the lessor expressly refused to give 
deft. leave to market the fruit & vege- 
tables raised on the lot with the Co- 
operative Assocn. The two assocna. 
recovered judgment in an action for 
specific performance of the agrocment 
& for an injunction :—Held: it was 
deft.’s duty to obtain, if she could, the 
lessor’s consent to the sale of her pro- 
duce to pltfs.— ASSOCIATED GROWERS 
OF BRITISH COLUMBIA, LTD. & KERE- 
MOS GROWERS CO-OPERATIVE ASSOCN. 
CAR (1926), 36 B. C. R. 475.— 


Broker—W hether assignee 0 of c 
ad entitled to injunction.) — pitt. 
purchased doft.’s usiness as an 


exchange broker at Kingston, & tho 
latter agreed not to go into business 


ener ain. Pltf. afterwards sold out 
to C., entered into a like agreement 
with him :-—Held: pltf. after this sale 


had not such an intcrest in the contract 
with deft. as entitled him to an injunc- 
tion, & his remedy, if any, was at law.— 
aN v. WOOLEY (1869), 16 Gr. 106.— 


{. Photographer.) — WILLIAMSON v. 
ee sarang 27 Gr. 596.—CAN. 
——— @ photographer in 
Elgin, & ie brother, who had at 
one time phen his assistant, entered 
into an Sercement whereby B., for a 
small] joan, bound himself not to start 
or carry on the business of a photo- 
grapher, or to enter into the employ- 
ment of any photographer, in 


Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


772. Grocer—Validity of restraint—Two miles— 
One year.|—-Deft. was employed by pltf. co. as 
shop assistant in their branch shop at Southend 
under an agreement by which deft. agreed that he 
would not, for a period of two years subsequent 
to his leaving the employment, ‘ establish, carry 
on, or be engaged in, or interested in...a 
business of a similar character to the business of 
the co. within the distance of two miles of any 
shop for the time being belonging to the co. 
at which he has been employed within the twelve 
months prior to his leaving their employ, nor 
solicit any of the customers of the co.” Deft.’s 
duty was to serve at the grocery counter in pltfs. 
shop, although for a short time he canvassed for 
orders at the houses of pltfs.’ regular customers. 
Shortly after leaving pltfs.’ service, deft. entered 
the employment in the like capacity of another 
co., whose business was of a similar character to 
that carried on by pltfs., & whose shop was within 
two miles of pltfs.’ shop. In an action by pltfs. 
to restrain deft. from continuing in the service of 
this other firm in breach of the restrictive covenant 
entered into by him :—Held: deft. was “ engaged ”’ 
with the other firm within the meaning of that 
expression in the agreement, but, having regard 
to the nature of deft.’s employment, the restrictive 
covenant was not reasonably necessary for the 
protection of pltfs.’ business & therefore could not 
be enforced. 

The nature of deft.’3 employment... is 
described in the evidence as that of shop assistant 
-... It is clear that he had no confidential 
duty to perform. ... Evidence has been called 
to show that such a term was unusual in the case 
of shop assistants although common in the case 
of managers. Upon that evidence 1 conclude that 
in such a case the clause was not regarded as 
necessary (HAMILTON, J.).—PEARKS, LTp. v. 
CULLEN (1912), 28 T. L. R. 371. 

773. Gun & ammunition manufacturer—Validity 
of restraint—Twenty-five years—No restriction as to 
space.|— NORDENFELT v. Maxim NORDENFELT 
GUNS & AMMUNITION Co., No. 578, ante. 

774 Hackle pin & wire manufacturer—Validity 
of restraint—-Agreement not to carry on business 
under own name.|—(1) A covenant by a person 
not to carry on the business of a manufacturer 
under his own name, though containing no limit 
as to space, is not void as being in restraint of 
trade, 

(2) The assignor of the goodwill of a business 
cannot be restrained from soliciting the customers. 
—VERNON v. HALLAM (1886), 34 Ch. D. 748; 56 
L. J. Ch. 115; 55 L. T. 676; 35 W. R. 156; 3 
T. L. R. 154. 


Annotation :—As to (1) Distd. Hepworth Manufacturing Co. 
v. Ryott, [1920] 1 Ch. 1. 


775. Hardware manufacturer—Validity of re- 
straint—Twenty-five miles—No time  limit.]— 
HAYNES v. Doman, No. 158, ante. 

776. Hay & corn dealer—Validity of restraint— 
Two miles—No restriction as to time.]—Deft. was 


or within twenty miles thereof :— 
Held: the restraint, being limited to a 
particular district, & reasonably neces- 
sary for A.’s protection, & A. having 
given a legal consideration, therefor, 
was valid & binding on B.—STEWART 
v. STEWART (1899), 1 F. (Ct. of Scus.) 
1158 ; 36Se. L. R. 787; 78. L. T. 52.— 
SCOT. 350.—CAN. 


h. Hardware — Validity of restraint . Tea & 

—Five years.}\—S. & H., trading 

paren sold out their business to 
+ under a written agreement, as 

follows :—“S. & H. do hereby bind 

themselves to E. under a penalty of 
$2,000, that they will not do business 


five years.”’ 
Chesley, 


of the above a 
matter was no 


agent in the vend 


in Chesley in hardware for the term of 
Within the five years S. 
commenced # hardware business in 
in counection with M.:— 
Held: this did not amount to a breach 
eiment, though tho 
free from doubt.— 
ELLIOTT v. STANLEY (1884), 7 O. R. 


coffee agent.)——D., on 
as entering the employment of w 

g of teas & coffces, 
covenanted with W. not to engage in 
the sale or delivery of tcas or coffecs ] 
in the city of Toronto, either for bim- 
self or as agent for any other person, 
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in the employ of pltfs.’ predecessors in business, 
who were hay & corn dealers, as salesman & 
manager of one of their branches, at a salary of 
248. per week, with the use of four living rooms over 
the shop. 

In consideration of a small increase by way of 
commission in his salary, he undertook in the 
event of ceasing to represent his employers ‘“‘ not 
to enter into business for myself, or with others, 
or with any other firm within a radius of two 
miles from the shop in which I have been engaged.”’ 

The agreement was written out on the firm’s 
business paper, which stated the nature of the 
business :—Held: the agreement must be con- 
strued with reference to the scope of the business, 
& not in a wide sense so as to render it void ; 
although unlimited as to time it was not in the 
circumstances unreasonable ; & pltfs. were entitled 
to an injunction restraining a breach.—Hoop & 
fae SToREs, Lrp. v. JONES (1899), 81 L. T. 

9. 

777. —— United Kingdom & other coun- 
tries—Valid as to United Kingdom.|—Pltfs., hay 
& straw merchants, at Brentford, who carried on 
an extensive wholesale & retail trade, in the United 
Kingdom, France, Belgium, & Canada, & had 
permanent places of business in the United 
Kingdom & France, in Oct. 1897, agreed to employ 
deft. as their clerk & foreman, in Calais or else- 
where, at a weekly wage of 35s. Deft. entered into 
a covenant that he would not, for the space of 
twelve months next after his leaving or being 
dismissed, carry on the business of a hay & 
straw merchant, or enter into the service of. or 
act as agent for, any person or persons carrying 
on the business of a hay & straw merchant, in 
the United Kingdom, or in France, or in the 
kingdom of Belgium, or Holland, or in the 
Dominion of Canada. eft. continued in plitfs.’ 
employment until Nov. 1898, when he voluntarily 
left them, & entered into the employment of a 
rival hay & straw merchant in London :—/feld: 
(1) the restraint imposed on deft. was not un- 
reasonable, at any rate so far as the United 
Kingdom was concerned; (2) the covenant was 
not void on any ground of public policy; & 
deft. must be restrained from violating his 
covenant. 

(3) The modern doctrine as I understand it, 
is that if an agreement restraining a person from 
carrying on business is injurious to the public 
interests of this country such agreement is invalid 
to the extent to which it is injurious, but not 
further, if it is so framed as to permit of division 
into two portions, one of which is good & the other 
bad... an agreement in restraint of trade which 
is wider than is reasonably necessary for the pro- 
tection of the person seeking to enforce it is invalid 
so far as it is wider than is so necessary (LINDLEY, 
M.M.). 

(4) The old rule of law that all covenants in 
restraint of trade are primd facie contrary to public 





for at least two years after lcaving 
W.’s employ. moved for an 
injunction to restrain D., who had left 
her employ, from violating the above 
covenant :—Held: the covenant was 
binding upon D., notwithstanding that 
tho consideration for it might have 
been inadequate.—WITCHER v. DA- 
LING (1885), 9 O. R. 311.—CAN. 
k. Patent miedicine Aaa of 
. as right to manufacture d&_ sell.|—IRISH 
v. PUTTER (1886), 19 N.S. R. (7 R. & 
Gd.) 405.—-CAN. 
A Construction of agreement 
—Unlimited as to time.}—Pltfs. sued 
L. for breach of the following agree- 





74 


Sect. 9.—Particular trades, businesses and profes- 
sions: Sub-sect. 25.] 


policy, & therefore void, has not been rescinded by 
recent decisions. 

(5) If the restraint is unreasonable as to the 
foreign countries named, which I do not think it is, 
still the agreement as to them is clearly severable 
from that part of it which relates to this country 
(LanDLEY, M.R.). 

(6) What may be reasonable on the sale of a 
business may be unreasonable on the departure 
o " aa from the service of his employer (LINDLEY, 

(7) The old rule that a covenant in restraint of 
trade without limit in space within the United 
Kingdom is unreasonable, or primd facie un- 
reasonable ... is still, I believe, a rule to be 
followed (VAUGHAN WILLIAMS, L.J.). 

(8) The contract must be construed with 
reference to the business of pltfs. which it was the 
object of the parties to protect (LINDLEY, M.R.). 

(9) A covenant in restraint of trade, which is 
no wider than is reasonably required for the 
protection of the covenantee, wil] not he held void 
on any ground of public policy, unless some specific 
ground for so holding it void can be clearly 
established. But such cases are exceptional— 
UNDERWOOD (H.) & Son, Lirp. v. BARKER, [1899] 
1 Ch. 300; 68 L. J. Ch. 201; 80 L. T. 306; 
47W.R. 347; 15 T. L. R.1773 48 Sol. Jo. 261, C. A. 
Annotations :—.1s to (1) Consd. Haynes rv. Doman, [1899] 

2 Ch. 13. Refd. Kopeways v. Hoyle (1919), 120 L. 1. 

538. 48 to (2) Apld. Hooper & Ashby vr. Willis (1906), 

04 L. T. 624; Leng v. Andrews, [1909] 1 Ch. 763. Consd. 

Ttusse]] v. Carpenters & Joincrs Amalgamated Soc., [1910] 

1K. B. 506; Stuart & Simpson v. Halstead (1911), 55 

Sol. Jo. 598; Morris v. Saxelby, [1915] 2 Ch. 57. Refd. 

North-Western Salt Co. v. Klectrolytic Alkali Co. (1912), 

107 L. T. 439; A.-G. of Australia v. Adelaide S.S. Co., 

[1933] A. C. 7813; Millois v. Stoediman (1915), 84 L. J. 

K, B. 2057. As to (7) Apld. North-Western Salt Co. v. 

Electrolytic Alkali Co. (1912), 107 L. 'T. 439. 

778. Construction of agreement—Scope of 
business considered.|—Hoop & Moore’s STORES, 
Lrp. v. JONES, No. 776, ante. 

779. Horse-halr manufacturer—Validity of re- 
straint—-Two hundred miles.|—(1) A covenant not 
to carry on the trade of horse-hair manufacturer 
eis two hundred miles of Birmingham, held 
valid. 

(2) A covenant, on the purchase of the business 
of horse-hair manufacturers not to carry on the 
trade of horse-hair manufacturer, construed to 
prevent the covenantor from the buying & selling 
manufactured horse-hair. 

(3) The cases lay down this principle : that if the 
nature of the trade require it, the extent excluded 
may be very great indeed, as in the case of solr. 
& attorney in which there are two cases which 
hold such a covenant is good, though it prohibits 
the business being carried on throughout all 
Fngland (RomILLy, M.R.).—Tlarms v. PARSONS 
(1862), 32 Beav. 328; 1 New Rep. 175; 32 1. J. 











ment: **The said L. does further 
agree not to make compound or sel) 
directly or indirectly any article in con- 
nection with sheep or cattle medicine 
in New Zealand or the States of the 
Australian Commonwealth.’ It was 
admitted he had compounded & sold 
sheep & cattle medicines :—Feld: 
the agreement was void & wunenforce- 
able as being in restraint of trade, 
being unlimited as to time & practically 
as to space.—-BopMIN BROTHERS 1. 
LANGRTONE & TJTAVERY 
N. “. L. R. 200.—N. Z. Ww 


«¢ ™M. Confectioner — Agreement not to ie 

interfere in any way '’—With business 
sold to giatnig.} Tenner v. BURNS 
(1893), 4 oO. a. 28,.—CAN, 


n. —— Jalidity of restraint—F ive p. 
years.J\—l)efts. on selling their res- 
taurant & confectionery business in 
a certain town covenanted that they 
would not for five years ‘‘ engage ”’ in 
that town “ either directly or indirectly 
in the business of restaurant keepers 
or confectioners ”’ unless pitfs. gave up 
possession of the premises sold :—Held : 
acting as a paid employee in another 
restaurant did not constitute a breach of 
the covenant.—LEE Hina v. GREEN, 


(19t1), 31 oa 4D. L. R. 279; 
ec - R. 729; 21 Sa 


0. Furniture manufacturer — Vali- 
dity of restraint—Ten years.J|—CooKk v. 
SHaw (1894), 25 O. R. 124.—CAN. 


TRADE AND TRADE UNIONS. 


Ch. 247; 7L. T. 815; 27 J. P. 164; 9 Jur. N.S. 


145; 11 W. R. 250; 55 BK. R. 129. 

Annotations :—As to (1) Befd. Maxim Nordenfelt Guns & 
Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630. Generally, 
Refd. Davies v. Davies (1887), 36 Ch. D. 359. 


780. Construction of agreement—Agreement 
not to carry on trade—Dealing in manufactured 
horsehair.|—-Harms v. PARSONS, No. 779, ante. 

781. Joiner—Validity of restraint—Agreement 
not to carry on business in London—Twenty-one 
years.|— ROGERS v. PARREY (1613), 2 Bulst. 186 ; 


Cro. Jac. 326; 80 E. R. 1012. 

Annotations :— Refd. Mitchel ». Reynolds (1711), 1 P. Wms. 
181; Maxim Nordenfelt Guns & Ammunition Co. tv. 
Nordenfelt, [1893] 1 Ch. 630. 


782. Law accountant—Validity of restraint— 
Contract by infant—-New contract inferred after 
attaining age.|—In Sept. 1886, deft. agreed to 
serve pltfs., a firm of law accountants, at a weekly 
salary of 30s., or such other sum as might be 
agreed upon, & at the expiration of the agreement 
not to seek employment from or do work for per- 
sons who might at any time up to the expiration of 
the agreement have employed pltfs. At the time 
of the execution of the agreement deft. was a 
minor. After attaining twenty-one he continued 
in pltfs.’ service for over four years, & his wayes 
were raised from time to time. He Icft in Apr. 
1892, & sought & obtained employment from per- 
sons who prior to that date were customers of 
pltfs.:—Held: it ought to be inferred from the 
conduct of the parties that a new contract between 
them, containing a stipulation by deft. in the 
terms of the agreement of Sept. 1886, not to seek 
employment or do work for former customers of 
plitfs., had been entered into after deft. attained 
twenty-one, & an injunction ought to be granted 
to restrain the breach of such stipulation.— 
BRowN v. TIARPER (1893), 68 L. T. 488; 9T. LR. 
429; 37 Sol. Jo. 495; 3 BR. 585. 

783. Linen draper—Validity of restraint—Half a 
mile from any house inhabited by covenantee—No 
restriction as to time.|—-CHESMAN vy. NAINBY, No. 
206, ante. 

784. Machinery manufacturer — Validity of 
restraint — Seven years — United Kingdom.| — 
HERBERT MoRRIs, LYv. v. SAXELBY, No. 154, ante. 

785. Meat importer—Validity of restraint— 
Agreement not to engage in business similar to any 
business carried on.|—NEVANAS (S. V.) & Co. vu. 
WALKER & FOREMAN, No. 5086, aiile. 

786. ——- ——— United Kingdom—One year.|— 
Nevanas (S. V.) & Co., v. WALKER & FOREMAN, 
No. 506, ate. 

787. Mercers—Validity of restraint—Agreement 
not to set up in same town.|] — ANoN. (1611), 
March, 77; 82 KF. R. 419. 
car a :-—Consd. Mitchel v. Reynolds (1711), 1 P. Wms. 


i300. —-———-—- > —— BIST Wy Le 


(1643), Marsh. 191; 82 EK. R. 470. 
cen allot :— Consd. Mitchel rv. Reynolds (1711), 1 P. Wis. 
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Advertisement erpert.) — SHEP- 
PARD PUBLISHING Co. v. HARKINS 
(1905), 5 O. W. R. 482; 9 O«. L. RR. 


504.—CAN. 

q. Nurserymen & fruit sellers — 
Vaitdity of restraint—Ten years.}— 
CARPENTER v. CARPENTER (1907), 9 
O. WwW. R. 862 > 15 Oo. L. hit. 9.—CAN. 

yr. Wood business— No competition 
without consent of third party. J—Novak 
v. ABRAHAMS (Y. T.) (1908), 8 W. L. RR. 
922.—CAN. 

t. Motor engineers — Limitation as 
to time & space reasonable.}—On Feb. 
3, 1910, deft. in an agreement botween 
bim & pltf., covenanted with pltf. 

-that he would not engage in or have 
money invested in any business 


[1927] 2 
sk. L. R. 583.— 


Part V.—RESTRAINT OF TRADE BY AGREEMENT. 


789. Merchant—Validity of restraint— 
Considerable part of county of Cornwall.| — 
(1) Upon the sale of the business of a general 
merchant in a country place, the vendor agreed to 
give a bond for a sum of £1,600 as liquidated 

amages, if he should be thereafter concerned in 
any ‘trading establishment ’’ within a neigh- 
bouring district, comprising a considerable section 
of the county of Coinwall :—Held: this was not 
too general a restraint of trade; & specific per- 
formance of the agreement was decreed at the suit 
of the vendor. 

(2) In constructing the condition of such a 
bond, a ct. of law would take into consideration 
the surrounding circumstances at the time of 
executing the bond, & would consider the words 
“trading establishment ’’ to mean an establish- 
ment for any trade likely to interfere with the 
goodwill, which was the subject of the sale. 

(3) A trade is a thing saleable & ... The 
restriction for the term of a life, though not the 
life of the original vendor, is not an unreasonable 
condition (PAGE Woop, V.-C.).—AVERY v. LANG- 
FORD (1854), Kay, 663; 2 Eq. Rep. 1097; 23 
L. J. Ch. 887; 23. L. T. O. S. 2273; 18 Jur. 905; 
2W. R. 615; 69 E.R. 281. 

Annotations ;~-A8 to (2) Consd. Perils v. Saalfeld, [1892] 
2 Ch. 149. Apia. Woods v. Thornburn (1897), 41 Sol. Jo. 
756. Consd. Cattcrmoul v. Jared (1909), 53 Sol. Jo. 244. 
Refd. Nevanas v. Walker & Foreman, [1914] 1 Ch. 413. 
Generally, Refd. Maxim Nordenfelt Guns & Ammunition 


Co. v. Nordenfelt (1892), 62 L. J. Ch. 273. Mentd. 
South Wales Ry. v. Wythes (1854), 5 De G. M. & G. 880. 


790. ——— Construction of agreement—‘‘ Trading 
establishment,’’|—-Aviry vv. LANGFORD, No, 789, 
ante. 

791. Motor car salesman—Validity or reason- 

ableness of restraint — Fifty miles.} — WILLETT 
(H. J.), Lrp. v. BreastEy (1923), 58 L. Jo. 355, 
C. A. 
792. Music hall manager—Breach of agreement 
—-Agreement not to be interested in any music 
hall, etc.—-Financial interest in companies giving 
cinematograph exhibitions.}] — Pitfs. who were 
music hall proprietors, in 1914 made with deft. 
who had been their manager, an agreement 
whereby he undertook until Sept. 1917, not to be 
“‘interested in any music hall, theatre, circus, 
hippodrome, or other place of entertainment ”’ 
within a certain area. 

During the specified period deft. became financi- 
ally interested in two cos. which gave cinemato- 
graph entertainments within the area in question, 
& pitfs. brought an action against him for an 
injunction to restrain him from being interested 
therein :— Held: as a cinematograph theatre was 
a place of entertaininent of an entirely different 
kind from a music hall, the action failed.— LONDON 
THEATRES OF VARIETIES, LTD. 7. GIBBONS (1916), 
33 T. L. R. 26. 

793. Newspaper proprietor & reporter—Breach of 
agreement—Agreement not to print or publish 
sporting paper within certain area—Publication of 





similar to or in coinpetition with the 
business carried on by the Winpripeg 
Garage Ltd. in Manitoba, Saskatchewan 
or borta, for a period of five years 
from the above date, Aftor the agrec- 
ment, deft. acted as manager for 
another co. carrying on at Winnipeg 
the business of dealers in automobiles : 
—Held: the limitations imposed as to 
timo & space were not unreasonable. 
—KELLY v. MCLAUGHLIN (Man.) (1911), 
19 W. L. R. 633; 1 W. W. R. 309; 
21 Man. L. R. 789.—CAN. 


city of Toronto. 
“to open store ” 


b. Grocer—Agreement not “to open 
store’? an Toronto.) —Detft., a Ruthenian 
grocer, sold to plitf., a fellow country- 
man, the stock in trade & goodwill 
of a grocery eee. vers ah on in the 

eft. 
in Toronto; 
very s00n after the sale & receipt of 
the purchase-price, which included £300 
for the goodwill, deft. opened a grocery 
store in the neighbourhood of the store 
which he had sold; & to the deft.’s 
new atore customers of the old wero 
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paper containing amateur sports information.]— 
A newspaper is published when & where it is 
offered to the public by the proprietor; it may 
be published in more than one place, & where 
its proprietor has two offices in two different 
towns, at each of which he offers for sale or distri- 
bution copies of his paper, the paper is published 
at each office. 

On the sale of Bell’s Life in London the ven- 
dors agreed with the purchaser not to print or 
publish any sporting paper within 10 miles of a 
certain London street :—Held: the publication 
within this area of a paper containing no racing 
or betting odds, but merely recording such 
amateur sports as cricket, football, cycling, & 
running, was not a breach of the agreement.— 
McFarRLaANE v. HvuiLron, [1899] 1 Ch. 884; 6d 
L. J. Ch. 408; 80 L. T. 486; 47 W. R. 507. 

794. Validity of restraint—Twenty miles— 
Agreement with infant.|—Sir W. C. LENG & Co., 
LTD. v. ANDREWS, No. 164, arife. 

795. Optician—Breach of agreement—Agree- 
ment not to carry on business alone or with the 
assistance of any other person—Acting as manager 
to another person.|—-DALES v. WEABER, No. 520, 
ante. 

796. Perfumer—vValidity of restraint—Within 
cities of London & Westminster.]-— Vick v. 
GREEN, No. 486, ante. 

797. Provision merchant—-Validity of restraint — 
One mile——No time limit.}—WEBB v. CLARK (1884), 
78 1. T. Jo. 96. 

798. Breach of agreement——-Manufacture & 
sale of margarine.|—-Deft. had been a director of 
a limited co. formed for carrying on the general 
business of provision merchants. A substantial 
part of the profits of that co. was derived from the 
manufacture & sale of margarine by two subsidiary 
cos. On the amalgamation of that co. with pltf. 
co., who were carrying on the business of provision 
merchants, deft. entered into an agreement to 
become a director of plif. co. for a period of five 
years, & that he would not at any time, solely or 
jointly, directly or indirectly carry on or be engaged 
or concerned or interested in the business of a 
‘* provision merchant ”’ within a prohibited area, 
save on behalf of pitf. co. Deft., having ceased 
to be a director of pltf. co., threatened to carry on 
& be engaged, concerned & interested within the 
prohibited area in the exclusive business of manu- 
facturing margarine & of selling the margarine so 
manufactured to wholesale or retail dealers 
therein. Pltf. company claimed an injunction to 
restrain deft. from so acting; & alternatively, to 
have the agreement rectified on certain grounds : 
—Held: (1) the manufacturing & selling by deft. 
of margarine would not be a breach of the agree- 
ment; & there was no ground for rectification 
thereof. 

(2) It is irrelevant & improper to ask what the 
parties prior to this deed intended or understood 








was reasonably necessary for the pro- 
tection of pltf. in the enjoyment of 
the goodwill; & the contract was, 
therefore, a valid & binding one.— 
Mizon v. POUORKTZKY (1917), 40 
O,. L. R. 239; 38 D. L. R. 214.—CAN, 

c. Electric business—Validity of re- 
straint —Agreement not to trade 1n own 
name or trade name.l|—Deft. sold his 
electric business to pitf. & agreed not 
to do business in the city of Saint John 
‘s either in his own name nor under the 
name of the Jones Electric Co. from the 


agreed not 
but, 


a. Launderers—Validity of restraint attracted. It was conceded that date of these presents to the end of 
—Three years. |}— N Manuracrur- MJuthenians prefer to deal with peopleopf time.” After the sale deft. continued 
ING Co. v. MURPHY (1911), 18 O.W. R. their own race & usually do so:—Held: {6 carry on an electric business in the 
572; 20. W.N. 877; 230.L. R.467. the protection which the restraint was city of Saint John:—Weld: — this 
—CAN. designed to afford was not greater than agreement was neither void as being 
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Sect. 8.—Particular trades, busineases*and profes- 
stone: Sub-sect. 25. Part VI. Sect. 1.] 


(Cozmns-Harpy, M.R.).—LOvVELL & CHRISTMAS, 
ae ae (1911), 104 L. T. 85; 27 T. L. R. 
£ e 

mes date s-—-As to (1) Refd. Slack v. Hancock (1912), 107 
799. Retail dealer—Validity of restraint—One 

mile.]—An agreement to give up a house & good- 

will of a business for £7, & not to open a shop in 
the same line of business within 1 mile of the said 
house under a forfeiture of £20, is not illegal on 
the ground that the restraint of trade is unlimited 
in point of time & may continue though the 
epee ceases to carry on the business. Nor 

oes the agreement require a stamp as being for a 
subject-matter of the value of £20.—PEMBERTON 

v. VAUGHAN (1847), 10 Q. B. 87; 16 L. J. Q. B. 

161; 11 Jur. 411; 116 E. R. 35. 

Annotations :—Consd. Maxim Nordenfelt Guns & Ammuni- 
tion Co. v. Nordenfelt, [1893] 1 Ch. 630, Refd. Elves v. 
Crofts (1850), 10 C. B. 241. 

800. Road reinforcement manufacturers— 
Validity of restraint—Agreement not to be in- 
terested in any such business—-In United Kingdom.|] 
—BRITISH REINFORCED CONCRETE ENGINEERINU 
Co., Lrp. v. SCHELFF, No. 310, ante. 

801. Ropemaker—Validity of restraint—Agree- 
ment by retiring partner—To employ remaining 
partners.|—By indenture between A. & B., & C., 
dissolving their partnership, as ropemakers, A. & 
B. covenanted to allow C. during his life, 2s. on 
every cwt. of cordage which they should make on 
the recommendation of C. for any of his friends & 
connections, & whose debts should turn out to be 
good; & that A. & B. should stand the risk of 
such debts incurred, but should not be compelled 
to furnish goods to any of C.’s connections whom 
they should be disinclined to trust; & C. 
covenanted not to carry on the business of a 
ropemaker during his life except on Govt. 
contracts; & that all debts contracted or to be 
contracted in his or their names, pursuant to the 
indenture, should be the exclusive property of 
A. & B.; & that C. should, during his life, 
exclusively employ A. & B., & no other person, to 
make all the cordage ordered of him, by or for 
his friends & connections, on the terms aforesaid, 
& should not employ any other person to make any 
cordage on any pretence whatsoever :—Held: 
(1) the covenant by C. to employ A. & B. 
exclusively to make cordage for his friends, & not 
to employ any other, etc. A. & B. not being obliged 
to work for any other than such as they chose to 
trust, was not illegal & void as being in restraint 
of trade without adequate consideration ; for the 
whole indenture must be construed together, 
according to the apparent reasonable intent of the 
parties ; & the general object being only to appro- 
priate to A. & B. so much of C.’s private trade as 
they chose to give his friends credit for, so much 
only was covenanted to be transferred, & (. was 


in restraint of trade nor inoperative 
because unlimited in point of time.— 


seals, signs & rubber stamps, & any 
other articles of a similar kind ” :— 
Held: the covenant was not unreason- 


TrRaDE AND TrapEe UNIONS. 


still at liberty to work for any of his friends who 
were refused to be trusted by A. & B.: by which 
construction the restraint on ©. was only 
coextensive, as in reason it could onjy be intended 
to be, with the benefit to A. & B.; & therefore 
the restraint on C. could be no prejudice to public 

trade; (2) breaches assigned generally against C. 

for having made cordage for divers persons other 

than for Govt., & for employing other persons than 

A. & B. to make cordage for his friends, etc., were 

well assigned ; though no particular persons were 

named, nor the quantities or kinds of cordage 
mentioned, etc.; such facts lying more particu- 

larly within C.’s knowledge.—GAL5 v. REED (1806), 

8 East, 80; 103 KE. R. 274. 

Annotations :—Ae to (1) Consd. Collins v. Locke (1879), 4 
App. Cas. 674; Maxim Nordenfelt Guns & Ammunition 
Co. v. Nordenfolt, [1893] 1 Ch. 630. Refd. Hitchcock v. 
Coker (1836), 2 Har. & W. 464; Ward v. Byrne (1839), 
5M. & W. 548. 

802. ——— ——— Not to act as manager or agent—- 
Five years.|—Pltfs. carried on the business of 
designers & suppliers of aerial ropeways, but they 
did not manufacture any of the requisite parts, 
though they sometimes constructed the ropeways. 
Their business was substantially of a world wide 
character, & deft. entered their employment, as 
assistant in the drawing office, & signed an agrec- 
ment by which he undertook that on leaving pltfs.’ 
employment, & for five years thereafter, he would 
not ‘accept any employment or be concerned 
with any person, firm or co. carrying on business 
of designers, manufacturers or constructors of 
aerial ropeways of any kind, or engage in such 
business or act either solely or jointly with or as 
manager or agent for any person, firm or co. 
directly or indirectly carrying on or engaged, 
concerned or interested in such business.”’ Deft., 
having left pltfs.” employment, became managing 
director of Aerial Ropeway Transporters, Ltd., 
a co. which he was largely concerned in forming. 
In an action to restrain a breach of agreement :-— 
Held: the part of the agreement as to acting with 
or aS manager or agent for any person or Co. 
interested in such business was too wide, & though 
that part was severable, yet, as pltfs. had no trade 
secrets which deft. was in a position to use In a 
similar business, & as there was in the circum- 
stances no danger of solicitaton of pltfs.’ customers 
by deft. the action failed.—RopPpEWAys, LTD. v. 
HOYLE (1919), 88 L. J. Ch. 446; 120 1. T. 538 ; 
35 T. L. R. 285. 

803. Saleswoman—vValidity of restraint— Agree- 
ment not to interfere with customers—No restric- 
tion as to time.|—-KONSKI v. PEET, No. 497, ante. 

804. Shoe manufacturers—Validity of restraint— 
Lease of machine with ‘‘ tying clause.’’|—-UNITED 
SHOE MACHINERY Co. OF CANADA v. BRUNET, No. 
80, ante. 

805. Shipbuilder—Breach of agreement—Agree- 
ment not to carry on business of ship & boat builder 
—Making masts, etc., used in shipbuilding.|— 
SCHNEIDER v. Bonn (1887), 3 T. L. R. 677, C. A. 


ecrtain limits :—Zicld: it was not a 
breach of this agreement to act as 
manager for another person, at a 


Batrp v, JONES (1920), 47 N. B. R. 31. 
-—CAN., 


d. Engravers d- manufacturers of dies 
<f* stencils — Validity of restraint — 
Five years.}—On the dissolution of a 
partnership which had carried on busi- 
NCss as engravers, & manufacturors of 
dies & stencils, pitt., one of the part- 
nore, bought the business & deft., the 
other partner, covenanted, in the 
dissolution agreement, that he would 
not for five ycars carry on or be 
engaged in the ‘‘ business of an en- 
graver or manufacturer of dics, stencils, 


able or against public policy.—HouGu- 
TON v. Evans (B. C.), [1925] 3 D. L. R. 
109; [1925] 2 W. W. kt. 248.—CAN. 

e. Slaughterersa—-Construction of agree- 
ment— * Keeping out of slaughtering 
business.”"}—DUNN v. CAMPBELL (circa 
1868), Mac. 490.—N.Z. 

f. Ironfounder — What amounts to 
breach—Acting as manager for another 
person at weekly salary.)—Resp., on 
sclling his business of an ironfounder to 
applts., agreed ‘“‘not to commence 
business again as ironfounder ” within 


weokly salary, of an ironfoundry within 
he limits mentioned .—DISrFATOH 
Founnpry Co., Ltn. v. K1LGouR (1896), 
14N.24. L. RR. 652.—-N.Z. 


g. Corn factor—Construction of agree- 
ment.)-——On the construction of a 
contract between acorn factor & his 
clerk a stipulation in these terms— 
‘“neither while in my service nor after 
leaving it are you to accept any other 
situation; nor engage directly nor 
indirectly in any business on your own 
account in Leith or neighbourhood ”’— 


Part VI.—Goopwit. 


B06. Stage coach proprietor—Breach of agree- 
ment—Agreement not to run coaches from - 
cular place—Running coach through prohibited 
place.|—-A coach master having sold his share of 
the business to his Har duaea with an undertaking 
not to be concerned in any coach running from 
R. to London, or prejudicial to the business which 
he had sold, an injunction was granted restraining 
him from running a coach from P. through R. to 
London.— WILLIAMS v, WILLIAMS (1818), 1 Coop. 
temp. Cott. 95 ; 2 Swan. 253 ; 1 Wils. Ch. 473, n. ; 
36 EB. R. 612, L. C. 

Annotation :—Mentd. Smith v. Fromont (1818), 2 Swan. 330. 

807. Stevedore—Validity of restraint—Agreement 
to parcel out stevedoring business.|—CoLLINs v. 
LockE, No. 137, ante. 

808. Tobacconist—Breach of agreement—Not to 
carry on business—Covenantor becoming manager 
of rival business.|—-BAaXTER v. LEWIS (1886), 30 
Sol. Jo. 708. 

Annotation :-—Refd. Hill v. Hill (1886), 35 W. R. 137. 

09. Tube manufacturer—Validity of restraint 
— Three years — United Kingdom.| — Britisu 
MANNESMANN TUBE Co., LTp. v. PHILuirs (1903), 
48 Sol. Jo. 117. 

810. —— Within limit of Eastern Hemi- 
sphere.|—LAMSON PNEUMATIC TUBE (Co. t. 
Puiuirs, No. 248, ante. 

811. Waiter—Validity of restraint—Authority of 
receiver to enter into agreement.|—HIowarp ee. 
DANNER, No. 219, ante. 

812. Wine merchant—Validity of restraint— 
Ten years—No limit as to space.|—ROUSILLON v. 
Rovstn.ion, No. 188, ante. 

813. Covenant not to buy goods else- 
where— Provided supply maintained at required 
level.|—It is a contract by which pltfs. agreed to 
supply defts. with the wine of good quality in 
such quantities as defts. might require on reason- 
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able terms, & defts. agreed, so long as plitfs. kept 
their part of the contract, not to take a supply of 
burgundy from any other merchant, &, further, 
pitfs. were to take 200 shares in deft. co. It was 
objected that this contract, being unlimited in 
point of time, was in restraint of trade. But the 
answer was that it was not unlimited in point of 
time, because the obligation on defts. to abstain 
from supplying themselves with wine from other 
merchants only lasted so long as pltfs. continued 

to perform their obligation (STERLING, L.J.).— 

BoucHARD SERVAIS v. PRINCE’S HALL RESTAU- 

RANT, Lip. (1904), 20 T. L. R. 574, ©. A. 

814, ——— Breach of agreement—Establishment 
of business outside prohibited area—Soliciting & 
obtaining orders within area.|—On a sale by a wine 
merchant of his stock-in-trade & business, he 
covenanted that he would not set up or carry on 
at C., or in any other place within the counties 
of C., A., or M. the business of a wine & spirit 
merchant. The vendor gave up his place of 
business at C. & had no place of business within 
the prescribed district, but he solicited, & obtained 
orders within it :—Held: the question, whether 
this was a breach of the covenant, was too douht- 
ful to entitle pltf. to an injunction without bring- 
inganaction. Butit wasa breach of the covenant. 
— TURNER v. EVANS (1852), 2 De G. M. & G. 740 ; 
42 KF. R. 1061, L. JJ. 

Annolations :-—Consd. Alien v. Taylor (1870), 19 W. BR. 35. 
Refd. Clark v. Wathins (1863), 8 L. 'T. 83; Woodbridge t. 
Bellamy, [1911] 1 Ch. 326. 

815. Wood importer—Validity of restraint— 
Agreement not to be concerned in wood business -— 
Within specified area.}.—WulTMORE v. KING, No. 
405, ante. 

816. Wool merchant—Validity of restraint— 
Fifty miles—-Ten years.)--Drnivs vr. MULLER 
(1901), 45 Sol. Jo. 737. 


Part V!.—Goodwill. 


SEcT. 1.—IN GENERAL. 


817. Defined.|—CruTWELL v. LYE, No. 880. 
post, 
818. ——.|—The goodwill of the business is 


nothing more than an advantage attached to the 
possession of the house (LEAcH, M.R.).—CHISSUM 
v. DEWES (1828), 5 Russ. 29; 38 E. R. 938. 


Annotations :-—Folld. King v. Mid. Ry. (1868), 17 W. R.113: 
Pile v. Pile, Kx p. Lambton (1876), 3 Ch. D. 36. Mentd. 
Tipping v. Power (1842), 1 Hare, 405; Ward v. Mackin- 
lay (1864), 10 Jur. N.S. 1063 ; Richmond v. White (1879), 
a * nen 798; Re Rhoades, Ex p. Rhoades, [1899] 1 

° . v0. 


meant that the party so restrained was 
not to accept a situation, nor engage in 
business in Leith as a corn-factor in 
any branch of that trade.—WatTson v. 
NEUFFERT (1863), 1 Macph. (Ct. of 
Sess.) 1110; 35 Se. Jur. 633.—SCOT. 


h. Boot & shoe factor — Validity 
of restraint—One year.}—MUIVEIN v. 
Murray, (190818. C. 628: 45 Se. L. BR. 
364; 158. L. T. 807.—SCOT. 

k. Wine farmer — Reasonability of 
articles of co-operative soctety.J—A wine 
farmer became a member of 8 co- 
operative society, registered under Act 

0. 25, 1892, the articles of assocn. 
of which bound members for an 
indefinite period to sell only as much 
of their wine as authorised by tho 
socicty to persons at prices fixed by 
the co. In an action by the co. for an 
interdict restraining a membor from 


by the co. :-— 


EENIGING VAN Z%. 


21.— CAN. 
817 ii. 





$17 iii. 





selling wine to pou not designated 
trade placed by the articles on its 
members was unreasonable & deft. 
therefore was not bound thereby.— 
Ko-OPrERATIEVE WYNBOUWERS VER- 


ee Pe Be TS es 
LoTHa, [1923] C. P. D. 429.—S. AF. 


PART VI. SECT. 1. 
817i. Defined.|—The goodwill of a 
professiona] business is an assct of the 
estate.-—CHRISTIE v. CLARKE (1866), 
16 C. P. 544; affd. (1867), 27 U. Cc. m. 


---Re Woon, VALLANCE 
& Co. (Ont ) (1915), 7 O. W. N. 814; 1. 
paw N. 267, 683; 24D. L. R. 831.— 


-}—Goodwill, Lord Mac- 
naghten has said, is the benefit & 


819. ——.]— ENGLAND v. Downs, No. 835, post. 

820. —PoTrer vv. INLAND REVENUE 
Comrs., No. 832, post. 

821. .|—The estate of a deceased partner 
is entitled to participate in the goodwill of a 
business which does not belong to the surviving 
partners except by express agreement. 

The goodwill of a trade, although inseparable 
from the business, is an appreciable part of the 
assets of a concern, both in fact & in the estima- 
tion of a ct. of equity. . . . It seems to be that 
species of connection in trade which induces 








advantage of the good name, reputa- 
tion & connection of a business. It is 
the attractive force which brings in 
custom. It is the one thing which 
distinguishes an old established busi- 
ness from a new business at its first 
start.— HANNAL r. JUGQERNATH X Co. 
(1914), I. L. R. 42 Calc. 262.—IND. 
817 iv. .}+~-** Goodwill” includes 
book debts, but not the premises in 
which a bisiness is carried on.— Re 
CROCKETY (1895), 29 I. L. T. 117.—IR. 
817 v. DONALD tv. HODGART’S 
TRUSTEES (1893), 21 R. (Ct. of Sess.) 
246; 31 Se. L. R. 181; 158. iL. T 
366.—SCOT. 
Value of dentist’s goodwill-— 
Small, or cven nil.J—The value of the 
goodwill of a professional business -uch 
as that of a dentist is from the nature 
of the business necessarily small, or 


the restraint of 


> ‘| s 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1.) 


customers to deal with a particular firm. It 
varies almost in every case, but it is a matter 
distinctly appreciable (LoRD RomiLuy, M.R.).— 
WEDDERBURN v. WEDDERBURN (No. 4) (1856), 
22 Beav. 84; 25 L. J. Ch. 710; 28 L. T. 0.8. 4; 
2 Jur. N.S. 674; 52 FB. R. 1089. 


{nnotations :-—Mentd. Clements v. Hall (1857), 24 Beav. 333 ; 
Clark v. Leach (1863), 1 De G. J. & Sm. 409; Vyse v. 
Foster (1872), 8 Ch. App. 315, n. 


822. ———./—(1) F. H. & B. carried on the 
business of solrs. in partnership. A was after- 
wards admitted as a partner, & in 1838 F. retired ; 
he reserved to himself the right of introducing T. 
as a partner in the firm. In 1846, H. B. & A. 
entered into new articles of partnership, the term 
of which was extended to 1953, & articles were 
inserted for the valuation & purchase of the share 
of any retiring or deceased partner during the 
term; these articles were made subject to the 
right reserved by F. of introducing T. In 1848 
H. died, & his widow was paid the value of his 
share. In 1849 F. introduced T. as a partner. 
A memorandum was then drawn up, without 
reference to the articles of 1846, declaring that 
from Sept. 1850 T. should have one-fifth of the 
profits until Sept. 1858, from which date he was 
to take an equal share in the partnership profits ; 
the partnership to continue for ten years from 
Sept. 1, 1850. <A clause was afterwards, added, 
that in the event of the death or retirement of 
either of the senior partners before, Sept. 1, 1853, 
his two-fifths should be divided into thirds, two- 
thirds, to be taken by the surviving senior partner, 
& one-third by T. A., in connection with his 
signature to this memorandum, wrote that it was 
not to annul or prejudice the articles of 1846. 
In Aug. 1853, A. signified his intention of retiring 
from the business, & he claimed the value of his 
share of the partnership & of the goodwill. Upon 
a bill filed by A. to have the value of his share in 
the business & the goodwill thereof ascertained :— 
Held: A., by his notice, had dissoly ed the partner- 
ship; the two days intervening between the notice 
& the determination of the partnership under the 
articles of 1846, could give no marketable value 
to the goodwill in the business, & A. was only 
entitled to the profits during the continuance of 
the partnership. 

(2) Where a trade is established in a particular 
place, the goodwill of that trade means nothing 
more than the sum of money which any person 
would be willing to give for the chance of being 
able to keep the trade connected with the place 
where it has been carried on. Goodwill is some- 
thing distinct from the profits of a business, 
although in determining its value, the profits are 
necessarily taken into account, & it is usually 
estimated at so many years’ purchase upon the 
amount of those profits. The term “ goodwill” 
seems wholly inapplicable to the business of a 
solr., which has no local existence, but is entirely 
personal, depending upon the trust & confidence 
which persons may repose in his integrity & ability 
to conduct their legal affairs. 

(3) No question arises in these cases on the 
adequacy of the consideration unless it is merely 
illusory, but solely whether the restraint is con- 
fined within reasonable limits of space or time 
(LORD CHELMSFORD, C.).——-AUSTEN 7. Boys (1858), 
2DeG. & J. 626; 271. I3.Ch. 714; 31 L.T. 0.8. 
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even nil.—OwEN 
25 N. Z L. R. 168. 
m. Doctor’s goodwill.) — Regarding 
the practice of a deceased doctor there 
is no goodwill recognised by the law.— 


v. RAYNER (1905), 
—N.Z. 


n. Public-house 


BAIN vt. Munro (1878 
Sess.) 416; 15 Se. L. 
question whether the goodwill of a 
public-house is heritable or movable 
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276; 4 Jur. N. S. 719; 6 W. R. 729; 44 E.R. 
1133, L. C. 


Annotations :—As to (1) Refd. Reynolds v. Bullock (1878), 
47 L. J. Ch. 773; Corbin v. Stewart (191 1}, a8 T. L. R. 
99. Generally, Mentd. Clark v. Leach (1863), 1 De G. J. 

m. e 


823. .J}—(1) Upon a sale of the goodwill of 
a business, the vendor is at liberty to sect up a 
precisely similar business, & that next door to 
the premises where the original business has been 
carried on. But he is not at liberty to do so under 
the old style or firm. although his name should be 
the only one appearing in that firm. Nor is he at 
liberty in any other manner to hold out that he 
ig carrying on business in continuation of or in 
succession to the business carried on by the late 
firm. 

(2) The term ‘‘ Goodwill ’’ defined. It means 
every advantage that has been acquired by the old 
firm in carrying on its business, whether connected 
with the premises in which the business was 
previously carried on or with the name of the late 
firm.—-CHURTON v. DOUGLAS (1859), John. 174 ; 
28 L. J. Ch. 841; 83 L. 'T. O. S. 57; 5 Jur. N.S. 
887: 7 W. R. 365; 70 E. R. 385. 


Annotations :—As to Ab) Apld. Hudson v. Osborne (1869), 
39 L. J. Ch. 79. nsd. Leggott v. Barrett (1880), 15 
Ch. 1). 306. Refd. Scott v. Rowland (1872), 26 L. T. 391 ; 
Levy v. Walker (1879), 10 Ch. D. 436; Mogford v. 
Courtenay (1881), 45 L. T. 303; Walker v. Mottram 
(1881), 19 Ch. D. 355; Pearson v. Pearson (1884), 27 
Ch. D. 145: Trego v. Hunt, (1896] A. C. 7; Acrators v. 

Tollit (1902), 71 lL. J. Ch. 727; Pomeroy v. Scalé (1906), 

22T. L. I. 795. As to (2) Refd. Levy v. Walker (1879), 

10 Ch. D. 436; Ginesi v. Cooper (1880), 14 Ch. D._596 ; 

Trego v. Hunt, {1896] A. C. 7; West London Syndicate 

v. I. RR. Comrs., [1898] 2 Q. B. 507. 


824. .|—The goodwill is clearly incident to 
the course (GirFAnp, V.-C.).—KING v. MIDLAND 
Ry. Co. (1868), 17 W. R. 118. 

825. .\—-The owner of business premises 
mortgaged them with the machinery & fixtures. 
A railway co. gave notice to take part of the pre- 
mises for their railway, but before the price was 
fixed the mtgor. died, & the mtgees. entered into 
possession of the property. A suit was instituted 
for the administration of the mtgor.’s cstate, 
which proved to be insolvent, & a receiver was 
appointed, who, with the consent of the mtgees. 
carried on the business. Arbitrators & an urnpire 
were appointed to fix the compensation money 
payable by the co. The umpire awarded a sum of 
£11,950 of which he certified that he had awarded 
£2,800 in respect of the loss of profits in carrying 
on the business. The exors. claimed the £2,800 
as belonging to the mtgor.’s estate, to be divided 
among his general creditors :—Held: tho £2,800 
was in the nature of compensation for the value of 
the zoodwill of the business, which passed with 
the premises.—PILE v. PILE, Ez p. LAMBTON (1878), 
38 Ch. D. 36; 45 L. J. Ch. 841; 35 1, 1. 18; 40 
J.P. 742; 24 W. R. 1003, C. A. 

826. .|—(1) A trader who has sold his 
business & goodwill to another for value must 
abstain not only from soliciting orders from but 
also from dealing with the old customers. 

(2) ‘‘ Goodwill,” I apprehend, must mean 
every advantage-—-every possible advantage, if I 
may so express it, as contrasted with the negative 
advantage of the late partner not carrying on the 
business himself—that has been acquired by the 
old firm in carrying on its busincss, whether 
connected with the premises in which the business 
was previously carried on, or with the name of 














depends on the circumstances of each 
case.—MUIRHEAD’S TRUSTEES v. MUIR- 
HEAD (1905), 7 F. (Ct. of Sess.) 496; 
anon L. R. 867; 12 8. L. T. 749.-— 


), 5 R. (Ct. of 
R. 260.—8cor. 


goodwril.] —- The 
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the late firm, or with any other matter carrying 

with it the benefit of the business (J ZSSEL, M.R.). 

—GINESI v. COOPER & Co. (1880), 14 Ch. D. 596; 

49 L. J. Ch. 601 3 42 L. Tt 761. 

Annotations :——As_ to ct conte. Leggott v. Barrett (1880), 
48 L, T. 641. Refd. Walker v. Mottram (1881), 19 Ch. D. 
355: Pearson v. Pearson (1884), 27 Ch. D. 145; Trego 
v. Hunt, [1896] A. C. 7. As to (2) Refd. Trego v. Hunt, 
{1896) A. C. 7. 


827. -|—The goodwill of a public-house is 
not a personal goodwill, but on sale of the house 
passes with it. 

It is quite plain that the goodwill of a public- 
house passes with the public-house. In such a 
case the goodwill is the mere habit of the customers 
resorting to the house. It is not what is called a 
personal goodwill (JESsSEL, M.R.).—Re KaircyIn, 
ia p. PUNNETT (1880), 16 Ch. D. 226; 50 L. J. Ch. 
212; 441. T. 226; 29 W. R. 129, C. A. 


Annotations :—Consd. West London Syndicate v. I. Ml. 
Comrs,, [1898] 2 Q. B. 507. Mentd. te Knight, Hr p. 
Voisey (1882), 21 Ch. D. 442; Re Willis, Ez p. Kennedy 
(1888), 21 Q. B. D. 384. 


828. .|—TREGO v. Hunt, No. 44, ante. 

829. ——.] — INLAND REVENUE COMRS. Uv. 
MULLER & Co.’S MARGARINE, Lrp., No. 834, post. 

830. .|—H. & F. carried on business as 
stockbrokers in London under articles of partner- 
ship which contained no mention of goodwill. 
The term for which the partnership was con- 
stituted expired, & the business was carried on by 
them as partners at will upon the conditions of 
the articles as far as applicable. H. died, & F. 
continued to carry on the business. For this 
purpose he obtained the permission of the com- 
mittee of the Stock Exchange to use the name of 
the firm. He accounted for H.’s capital, but 
declined to pay anything in respect of the goodwill : 
—Ileld: the nature of a stockbroker’s business 
was not such that there could not be a saleable 
goodwill thereof ; & in the absence of any provision 
to the contrary in the articles, the goodwill must 
be sold & the proceeds accounted for. 

The goodwill of a business is the advantage, 
whatever it may be, which a person gets by 
continuing to carry on & being entitled to repre- 
sent to the outside world that he is carrying on a 
business which has been carried on for some time 
previously (WARRINGTON, J.).—HInL v. FEARIS, 
11905] 1 Ch. 466; 74 L. J. Ch. 237; 53 W. KR. 
457; 21 T. L. R. 187. 

Effect of bankruptcy of trader.]|—See BANK- 
kuptTcy, Vol. V., p. 650, Nos. 5810-5811. 
Assignment of trade mark with goodwill.|— 
Sec BANKRUPTCY, Vol. V., p. 968, No. 7924. 














SECT. 2.—NATURE AND CHARACTERISTICS. 
SUB-SECT. 1.— PERSONAL AND LocAL GOODWILL. 

831. Personal & local goodwill distinguished. |— 
There is no such abstract property as will bear the 
name of goodwill. In some cases there is a local 
goodwill, especially in the case of an inn; there is 
also a goodwill which is purely personal. It is 
said, that personal good is not such a thing as 
could be considered the subject of sale. Then, 
suppose a goodwill was partly local & partly 
personal, that personal goodwill is in the individual 
ie ie & not in the assignees ; the personal good- 
will is the power to recommend customers, but 
what would be the recommendation of the 
assignees P they could have no influence on the 
customers (SIR JOHN Cross).—Re THOMAS, Ex p. 
THOMAS (1841), 2 Mont. D. & De G. 294; 6 Jur. 
967, Ct. of R. 3 on appeal (1842), 1 Ph. 159, L. C. 


Annotation :-—Mentd. Re Marshall, Re Marshall & Rodgers 
(1846), De G. 273. 
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832. -|—The trade or goodwill of a trade 
sometimes enhances the value of real property 
as a well accustomed tavern or shop will, on 
account of the habit of persons to frequent it, 
sell for much more & the duty on a conveyance of 
the place where the business is carried on ought 
pro tanto to be augmented ; & very frequently the 
goodwill of a business or profession without any 
interest in land connected with it is made the 
subject of sale though there is nothing tangible 
in it; it is merely the advantage of the recom- 
mendation of the vendor to his connections & his 
agreeing to abstain from all competition with the 
vendor (POLLOCK, C.B.).—POTTER v. INLAND 
REVENUE Comers. (1854), 10 Exch. 147; 238 
L. J. Ex. 345; 18 Jur. 778; 2 W. RR. 561; 156 
E. R. 392 ; sub nom. Re STAMP DUTY ON POTTERS’ 
DEED, 2 (. L. R. 1131 3; sub nom. A.-G. v. POTTER, 
23 L. T. O. S. 269. 

Annotations :—Consd. I. R. Comra. v. Angus, Same v. Lewis 

1889), 23 Q. B. D. 579; West London Syndicate v, 

. R. Comrs., (1898) 2 Q. B. 507 ;_I. R. Comrs. v. Muller’s 

Margarine, [1901] A. C. 217. Refd. Limmer Asphalte 

Paving Co. v. I. R. Comrs. (1872), L. R. 7 Kxch. 211; 

Smelting Co. of Australia v. I. R. Comrs., [1896] 2 Q. B. 


179; Danubian Sugar Factories v. I. lt. Comrs., [1901] 
1K. B. 245. 


833. .|—It is obvious there are certain kinds 
of goodwill to which a mtyvee. will be entitled. 
The goodwill which attaches to a particular house 
increases the value of that house & therefore the 
mtvee. is entitled to that. If for mstance there 
is a well known public house & from its position 
being well known people frequent it the goodwill 
attaches to the hous: & alds to its value. But 
there may be other kinds of goodwill! attaching to 
the personal reputation which a man has made for 
himself. Of course that does not go to the mtgee. 
of the house but is a thing personal to the man 
whose skill & name have acquired that goodwill 
(CoTron, L.J.). CooPER v. METROPOLITAN BOARD 
oF Works (1883), 25 Ch. D. 472; 53 1. J. Ch. 109 ; 
50 L. T. 602; 32 W. R. 709, C. A. 


Annotation :—Consd. West London Syndicate v. I. R. 
Comrs., [1898] 2 Q. BB. 507. 


834. Locality of goodwill.|—-(1) What is good- 
will? It is a thing very easy to describe, very 
difficult to define. It is the benefit & advantage 
of the good name, reputation, & connection of a 
business. It is the attractive force which brings 
incustom. It is the one thing which distinguishes 
an old established business from a new business 
at its first start (LoRD MACNAGHTEN). 

The term goodwill is nothing more than a 
summary of the rights accruing to resps. from their 
purchase of the business & property employed in 
it (LORD DAVEY). 

(2) If there is one attribute common to all cases 
of goodwill it is the attribute of locality. For 
goodwill has no independent existence. It can- 
not subsist by itself. It must be attached to a 
business. Destroy the business, & the goodwill 
perishes with if, though eleinents remain which 
may perhaps be gathered up & be revived again 
(LORD MACNAGHTEN). 

1 do not say there may not be such a thing as a 
goodwill of a business utterly unconnected with the 
premises in which the business has been previously 
carried on, for it is quite possible that a man 
retiring from business might wish to retain the 
premises for his own private use, & sell merely 
the goodwill. ... The goodwill of a trade 
carried on in a shop is as essential to the tradesman 
as the shop itself, which is benefited by it. What 
is the trade of a shop but the business done in it, 
& how is that custom brought to the shop but by 
the goodwill attached to it. The combination of 
a suitable shop with the trade done in it, & the 
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Sect. 2.—Nature and characteristics : Sub-sects. 1 & 2. 
Sect. 3: Sub-sects. 1 & 2, A. & B.; sub-sect. 8.] 


goodwill inducing that trade, seem to me to be 
inseverable (l.orD BRAMPTON). 

That in some cases & to some extent goodwill 
can & must be considered as having a distinct 
locality, is obvious, & was not in fact disputed. 
The goodwill of a public-house or of a retail shop 
is aninstance. The goodwill of a business usually 
adds value to the land or house in which it. is carried 
on if sold with the business ; & so far as the good- 
will adds value to land or buildings, the goodwill 
can only be regarded as situate where they are. 
In such a case the goodwill is said to be annexed 
to them (LorR)D LINDIEy), 

(3) It has not been contended that goods, 
wares, & merchandise cover goodwill (LORD 
LINDLEY).—INLAND REVENUE CoMRs. v. MULLER 
& Co.’8 MARGARINE, Lrp., [1901] A. C. 217; 70 
L. J. K.B. 677; 841.7. 729; 49 W. R. 603; 17 
T. L. R. 580, LW. I. 3 on appeal from S. C. sub nom. 
MULLER & Co0.’S MARGARINE, rp. v. INLAND 
REVENUE Comrs., [1900] 1 Q. B. 310, C. A. 


Annotations :—As to (2) Consd. Danubian Sugar Factories 
v. I. R. Comrs., (1901) 1K. B. 245; Rickerby v. Keay 
(1903), 20 R. PC. 380. Refd. Rey v. Lecouturier (1907), 
98 L. T. 197; vera v. 1. R. Comrs., [1914] 3 K. B. 
458. Generally, Mentd. Pink v. Sharwood (No. 2), J 
Ord’s Trade Mk. (1913),109 L. T. 594; Urban v. 1. RR. 
Comrs. (1913), 29 T. L. R. 476. 


SUB-SECT. 2.—GOODWILL AS SEPARATE 
ENTITY. 

835. Whether separable from business.]—(1) The 
goodwill of a victualler’s business held, under the 
circumstances, to be incident to the stock & license, 
& not to the premises on which the business was 
carried on. 

(2) A widow carried on the business of a licensed 
victualler on premises held by her from year to 
year. Prior to her second marriage, she assigned 
her household goods, furniture, stock-in-trade, 
brewing utensils, & all other her effects upon trusts 
excluding her husband. She married :—Held: 
the goodwill of the trade, which was afterwards 
sold, passed by the deed as incident to the stock 
& license, & not to the husband with the premises. 

(3) It [goodwill} is the chance or probability 
that custom will be had at a certain place of 
business in consequence of the way in which that 
business had been previously carried on (LORD 
LONGDALE, M.R.).—ENGLAND v. Downs (1842), 
6 Beav. 269; 12 L. J. Ch. 85; 6 Jur. 1075; 
49 Th. R. 829. 

Annotation :—Generally, Mentd. Groves v. Wright (1856), 

2K.& J. 347. 

836. .|—The widow & onc of the two exors. 
of a surgeon dentist, who alone proved his will very 
shortly after his decease, by the description of 
the widow & one of the exors. of the deceased, 
entered into an agreement with a person as his 
successor, Who agreed to give to the widow, her 
exors., administrators & assigns £100 yearly for 
five vears, for the goodwill of the business, & for 
the advantage of an introduction to the patients 
of the deceased, to pay £100 for the instruments, 
to take the furniture at a valuation, & to take the 
house which the deceased held as a yearly tenant, 
& in which he resided, for the residue of the term 
therein. The agreement contained stipulations 
for the personal exertions of the widow on behalf 
of the successor. Upon inquiries before the master 
in a creditors’ suit against the widow for the 
administration of testator’s estate, it appeared 
by the affidavit of the successor that he relied upon 
the widow’s personal exertions; & that, if these 
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were not afforded, he should resist payment of 
the annuity. By the report the master did not 
charge her with the annuity of £100 as part of her 
testator’s assets; but, on exceptions :—Held : 
the whole, or a part, of the annuity belonged to the 
estate; & the cause was referred back to the 
master to review his report.—SMALE v. GRAVES 
(1850), 3 De G. & Sm. 706; 19 L. J. Ch. 157; 15 
L. T. O. 8S. 179; 14 Jur. 662; 64 E. R. 670. 
Annotation :—Consd. Corbin v. Stewart (1911), 28 T. L. I. 99. 
837. .|}—The goodwill of a business, carried 
on by a wife before marriage, & afterwards by the 
husband & wife, survives to her: she may dis- 
pose of it & receive the purchase-money for her 
own benefit, even though it is carried on upon 
Jeasehold premises forming a part of the estate of 
testator, which were disposed of by his will.— 
Morris v. Moss (1855), 25 L. J. Ch. 194. 
: -.|\—-WEDDERBURN  t. WEDDERBURN 
(No. 4), No. 821, ante. 


























839. .|—SMITH v. EVERETT, No. 932, post. 

840 -|\—ROBERTSON v. QUIDDINGTON, No. 
920, post 

841 -|\—Hauu v. BARROWS, No. 933, post. 

842. |—Re Kircuin, La p. PUNNETY, No. 
827, anle. 

843. -|—(1) By an agreement under seal 


the vendor agreed to sell the goodwill of the 
business of an hotel proprietor & licensed victualler, 
& the lease of the hotel in which the business was 
carried on, together with the household furniture, 
stock-in-trade, cash & book debts; of the total 
consideration £4,085 was apportioned to ‘‘ lease 
& goodwill” £1,462 to furniture, stock-in-trade, 
& cash & £37 to book debts. The vendor was to 
show a good title to the lease & to assign the lease 
& goodwill to the purchasers ; in the event of the 
consent of the landlords to the assignment of the 
lease not being obtained, it was provided that the 
vendor should, at the option of the purchasers, 
execute a declaration of trust of the leasehold 
premises in their favour. The consent of the 
landlords not having been obtained. a declaration 
of trust was executed in favour of the purchasers, 
which was stamped with the fixed duty of 10s. :~- 
Held: the goodwill was not merely an enhance- 
ment of the value of the leasehold premises but 
was capable of being sold independently thereof, 
& as it was property other than lands, the agree- 
ment was liable to ad valorem duty in respect of 
the value of the goodwill. 

(2) If the lease alone had been dealt with the 
vendor might after the sale have solicited the 
customers who had been in the habit of staying at 
the hotel to transfer to him their custom at another 
hotel. The goodwill having been agreed to be 
transferred, the vendor could not do this (RiaBy, 
L.J.).—WEsST LONDON SYNDICATE v. INLAND 
REVENUE Comrs., [1898] 2 Q. B. 507; 67 L. J. 
Q. B. 956; 79 L. T. 289; 47 W. R. 125; 14 
T. L. R. 569; 42 Sol. Jo. 714, C. A. 

Annotations :—As to (1) Apld. Baglioni v. Cavalli (1900), 83 

L. T. 500. Expld. & Distd. Muller’s Margarine v. I. R. 
, {1900) 1 Q. B. 310. BR 

Factories v. I. R. Comrs., [1901] 1 K. B. 245; Maples v. 

I. RR. Comrs., [1914] 3 K. B. 303. Generally, Mentd. 

Chesterfield Brewery Co. v. I. RK. Comrs., [1899] 2 Q. B. 7. 

844. .|—The goodwill of a public house is 
something apart from & different from the house 
(CozENS-HARDY, J.).—BAGLIONI v. CAVALLI (1900), 
83 L. T. 500; 49 W. R. 286; 45 Sol. Jo. 78. 

845. ——-.|—INLAND REVENUE Comps. v. 
MULLER & Co.’8 MARGARINE, LTD., No. 834, ante. 

846. Goodwill attached to premises—Purchase 
price part of real estate of vendor.|—-Suppose the 
dealing has been extensive & carried on in partner- 
ship & with the father’s stock the son who is exor. 


efd. Danubian Sugar 
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would be accountable. Suppose the house were a 
house of great trade he must account for the value 
of what is called the goodwill of it (LORD HAkrD- 
WICKE, ©.).—GIBBLETT v. READ (1744), 9 Mod. 
Rep. 459; 88 E. R. 573, L. C. 


Annotations :-—Befd. Abbott v. Parfitt (1871), L. R. 6 Q. B. 
346; Moseley v. Kendell (1871), L. R. 6 Q. B. 338. 


847. -|—Money received by an extrix. 
for the goodwill of a public-house is assets in her 
hands.—WoRRAL v. HAND (1791), Peake, 105; 
170 H. R. 95, N. P. 

848. -|—A public-house belonging to 
an intestate in fee, & in which he had carried on 
business, was sold, on lease, in the administration 
of his estate :—Held: the goodwill could not be 
separated from the real estate.—BooTu v. CURTIS 
(1869), 20 L. T. 152; 17 W. R. 393. 

Rights of mortgagee.|—See MORTGAGE, 
Vol. XXXV., pp. 312, 602, Nos. 580-588, 3416. 

















SecT. 3.—TRANSFER OF GOODWILL. 

SUB-SECT. 1.— WHAT WorpDs TRANSFER GOODWILL. 

849. Whether itmplied—On sale of business.|— 
Where a business is sold the entire goodwill & right 
to use trade marks pass to the purchaser without 
any express mention of them being made in the 
deed of assignment, & the ct. will restrain any 
attempt on the part of the vendor to retain either 
for his own benefit or use.—SHIPWRIGHT  v. 
CLEMENTS (1871), 19 W. R. 599. 

850. -.|—Ross v. SURSHAM 
T. L. R. 66. 


851. Stock-in-trade.]|—ENGLAND v. Downs, No. 
835, ante. 
852. Assets.|—JENNINGS v. JENNINGS, No. 891, 





(1894), 11 


post, 

853. Trade interest.|—‘‘ Trade interest ’’ which 
expression we understand to refer to goodwill, 
expectation of profit & any other similar matters 
(per CuR.).—Re LONDON County Councin & 
CiTy OF LONDON BREWERY Co., [1898] 1 Q. B. 
387; 67 L. J. Q. B. 382; 77 L. T. 463; 615.7. 
808; 46 W. R. 172; 147. L. R. 69, D. C. 

854. Goods, wares & merchandise.|—INLAND 
REVENUE Comrs. v. MULLER & Co.’5 MARGARINE, 
Lrp., No. 834, ante. 

855. Works & plant.|—In Hamilton Gas Works 
Act, 1895, s. 46, the expression ‘“‘ gas works & 
plant”’ includes not only the works themselves 
in the material sense but the undertaking as a 
going concern.—HAMILToN Gas Co., Lrp. v. 
HAMILTON CoRPN., [1910] A. C. 300; 79 L. J. 
aoe 102 L. T. 372; 74 J.P.185; 26 'T. L. R. 


SUB-SECT. 2.—WHAT PASSES BY TRANSFER 
OF GOODWILL. 


A. In General. 


856. Bequest of goodwill of business carried on on 
yestator’s freehold—Includes limited right of occu- 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


0. Whether special value to jfirm— 
Of premises of same special vaiue to 
third person.J—By a deed of dissolu- 
tion of partnership tho retiring partner 
eoroed to sell to the continuing partners 

8 share of the goodwill of the business, 
agencies, & premiscs of the firm for 
#2,000, & it was also agreed that all 
premises, plant, stock to arrive 
should be taken over by the continuing 
partners at a fair valuc :—Held: tho 
sale of the goodwill of the premises did 
not include the special value to the 
firm of premises which would have had 
the same special value in the hands 


J ——-VOL. XLII. 


p. Right to 


to the purchaser. 


of any third person.—Re 
Watson & Co. (1903), 22 N. ZL. It 
755.—N.Z. 


business 
When a retail business is sold without 
any express limitation or restriction, 
the right to the business books 
MORRISON v. 
BON (10900), 2 BF. (Ct. of Sess.) 382; 37 
Se. L. It. 283; 78. L. T. 326.—SCOT. 


PART VI. SECT. 3, SUB-SECT. 3. 

859i. Light of assignor to carry on 
same business — In absence of express crm H 
covenant.J—A. sold by a written agrec- 
ment his plant & stock in trade as a 





pation of premises.}|—Semble, a bequest of the 
goodwill of a business carried on by testator on his 
own. freehold, entitles the legatee to such limited 
occupation only of the premises as may be 
necessary to enable him to obtain the benefit of 
his bequest, but not necessarily to have a lease of 
the premises.— FRYER v. WARD (1862), 31 Beav. 
602; 32 L. J. Ch. 4383; 9 Jur. N. S. 164; 11 
W. HK. 104; 54 EB. R. 1272. 

857. Assignment of solicitor’s business & good- 
will—Right to deeds & papers of clients of assignor.] 
—In the absence of specific & definite stipula- 
tions, an assignment of the ‘‘ goodwill’ of a solr.’s 
business does not carry with it the right to the 
custody of deeds & papers belonging to the clients 
of the assignor (DENMAN, J.).— JAMES v. JAMES & 
BENDALL (1889), 58 L. J. Q. B. 300; 60 L. T. 569 ; 
37 W. R. 495; 5 T. L. R. 383, D. C.3 on appeal, 
23 Q. B. D. 12, C. A. 
aniatonan :—Mentd. Ze Palmer & Hosken, [1898] 1 Q. B. 


858. Secret formulas for manufacturing pro- 
prietary articles..—A debtor, against whom a 
receiving order had been made, had carried on 
business in the manufacture & sale in England, 
France & America of certain proprietary articles 
made according to secret formulas invented by him 
& his brother with whom he was in partnership. 
In his public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them agreed 
not to disclose the secret. Upon the dissolution of 
the partnership the bkpt. retained the assets & 
goodwill of the business in England & America, 
while his brother continued to carry it on in France. 
The formulas had never been committed to writing. 
The bkpt. refused to disclose them on the ground 
that they existed only in his brain as the result 
of his skill & capacity, & that to disclose them 
would be a breach of his agreement with his 
brother :—Held: the formulas were part of the 
goodwill & assets of his business, & he was bound 
to communicate them to his trustee.—Re KEENE, 
[1922]2 Ch. 475; 91L. J. Ch. 484; 127 L. T. 831 ; 
38 T. L. R. 663; 66 Sol. Jo. 503; [1922] B. & 
C.K. 103, C. A. 


B. Benefit of Restrictive Covenants. 
See Part V., Sect. 3, sub-sect. 3, B., ante. 


SUB-SECT. 3.—CARRYING ON BUsINEsS AFTER 
TRANSFER. 
859. Right of assignor to carry on same business 
—In absence of express covenant.}|—-SHACKLE v. 
Baker, No. 550, ante. 


860. ——— ———.|—-CRUTWELL v. LYE, No. 880, 
ost. 
. 861. ——_- ——-.]—-Bozon v. Fartow, No. 904, 
ante. 
862. —_— ———.]—-It: is the clearly established 


ginger becr manufacturer at Parra- 
matta :—Zield: there was no luplied 
covenant by the vendor not to estab- 
lish a similar business in Varramatta 
or elsewhere.— BROWN v. MILLER (1863), 
2N.S. W.S. C. R.(L.) 76.—AUS. 
859ii. ——- ——.]—ANDERSON Yr. 
MIL (1912), 14 W. A. L. Rh. 184.—AUS, 
859 iii. -}— Deft. sold to pitf. 
the goodwill of the business of an inn- 
keeper which he was carrying on in 
London, in this Province, under tho 
namo of ‘‘ Mason’s Hote! ”? or ‘‘ West- 
otel’’:—Held: the sale of the 
goodwill] implied an obligation enforce- 
able in equity that deft. would not 


G 


TOTTIULT, 


books.] — 


asse4 
ORRI- 
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Sect. 3.—Transfer of goodwill: Sub-sects. 3 & 4.] 


doctrine that the ct. will carry into execution an 
agreement so constituted [contract by letter]. It 
is not n to be satisfied that the parties 
actually meant the same thing, provided a clear 
assent given to a certain proposition arising 
de facto out of the terms of the correspondence. 
Upon the whole my opinion is this—that the 
terms of the contract, & its subject-matter are 
sufficiently stated ; but that Ba has no right, 
according to the contract to claim any goodwill 
in the trade in addition to the partnership 
property which is the subject of it except what is 
the necessary effect of his acquiring the sole owner- 
ship in the property—certainly not such as to 
precladé deft. from carrying on the same trade 
where & when & with whom he pleases (LORD 
ELDON, C.).—KENNEDY v. LEE (1817), 3 Mer. 


441; 36 BE. R. 170, L. C. 

Aniolations: -—Consd. Churton 1. ytd C Care yenn, 174. 
Refd. Thornbury v. Bevill (1842), 1 . 554; 
Reynolds v. Bullock (1878), 47 L. J. Ch. ire “Gihece. 


oe oe ea Ad Ch. D. 596 ; aes Pearson (bon) 
h.). > I. R. Comrs. v. Muller’s Margarine (1901 
4L. T. vs 39. Mentd. Thomas v. Blackm ager a 

Coll 301 ; Chinnock v. eae 865), 4 ries 

Baum umann ¥, James (1867), .T.41 ey v. 8 

poe (1870), 39 L. h. Ae Levis ’v. Brass (1877), 

. 738; Rossiter v. Miller (1878), 3 App. Cas. 1124 : 
Peter v, eae (1884), a Ch. D. 497; Hawkesworth vt. 








Pritt 18 oo), a L. (ee Chillingworth v. Esche 
(1923), 129 L. O08. 
863. aie eee v. DouGLAS, No. 
$23, ante. 
F ——.|—SMITH v. EVERETT, No. 932, 
post. 
65. —— ——./— One of two partners in a 


firm of S. J. & Co. in a country town, having died, 
the survivor filed his bill against the exors. to have 
the partnership wound up; the decree for sale 
was made, & it was referred to chambers to settle 
the terms & conditions. A sale in one lot, of the 
goodwill & of the premises in which the business 
had been carried on was directed, & an advertise- 
ment was approved, which stated that the pur- 
chaser would have the “ exclusive right ”’ to hold 
himself out as successor of S. J. & Co.; but it 
was ordered that these words should be struck 
out, as calculated to mislead a purchascr & that 

a statement should be introduced that the sale 

would not prevent pltf. or his assigns from carrying 

on the same business in the same town.— JOHNSON 

v. HELLELEY (1864), 2 De G. J. & Sm. 446; 5 

New Rep. 211; 34 L. J. Ch. 179; 11 L. T. 581; 

13 W. R. 220; 46 B. R. 447, L. JJ. 

Annotations :—Consd. Trego v. Hunt, [1896] A. C. 7; 
Jennings v. riereeryih Pe 1 Ch. 378. Refd. Walker rv. 
ap rag Near 9 Ch. D. 355 ; Pearson v, Pearson (1881), 
27 Ch. D. 145; Page v. Hiatt (1896), 74 L. T. 3433 Le 
David & Matthews, a Ch. 378; Gillingham v. 
Beddow, [1900] 2 C 
866. The vendor of a business & 

the goodwill thereof may, in the absence of express 

stipulation to the contrary, set up a business of 
the same kind either in the same neighbourhood 
or elsewhere, & may publicly advertise the fact of 
his having done so; but he must not solicit the 
customers of the old business to cease dealing with 
the purchaser, or to give their custom to himself.— 
LABOUCHERE v. DAWSON (1872), L. R. 13 Eq. 322 








thereafter resume or carry on the 
business of an innkeeper in London, 
under the name of ‘“‘ Mason’ 8 Hotel,” 

or ‘Western Hotel”: & would not 
resume or carry on the business of an 
innkecper, under any name or in any 


B59 iv. 





oak in hae ‘hold out in in questicn 5 
would not hold out in any way tha 
he was carrying on the business tion of the existing 


formerly carried Bik by him under the 


said names, or either of thom.— which was sold. 


MossopP v. MAson (1871), 18 Gr. 453.— 
CAN. 


.]—Where a business 
carried on in leased premises is sold as 
a going concern the ta 
of a new lease of the premises with the 
idea of returning there after the expira- 1 





lease, amounts to a 
direct solicitation of the old customers 
& consequently tends to depreciate that LL. RB. 
The seller will be . 


TRADE AND TRADE UNIONS. 


41 L. J. Ch. 427; 251. T. 894; 36J. P. 404; 20 


W. R. 309. 

Annotations :—Consd. Leggott v. Barrett (T880 15. Ch. D. 
306. Apld. Ginesi v. Coo 80), 14 506; 
Mogford v. Courtenay (1881), T. 30 De eties 
v. Mot 1881), 2 . ‘ argon vw. 
Pearson (1884), 27 Oh. D, Hallam 
(1886), 84 Ch. D. 748. Trego *. Hunt, (1896) 
A. ©. Distd. . Pearson (1928), 88 Com. Cas. 
188. Reta, Allen v. Flood Shuts C. 1; v. 

nine 1 Oh. 378; Gillingham Beddow, 
{1900} Oh. pers) Green (Nort hampton) v, Morris, 11914) 
} 1 Ch. 667; Farey v, 


Ch. 562 ; "Boorne v. Wio er, (192 

Soaper (1927) 2K. B. 384 

867. __—_.] —TREGO v. Hunt, No. 44, 
ante. 

868. ——— False representation of intention not 
to carry on same business.J—CRUTWELL v. LYE, 
No. 880, post. 

862. -\—On one of two partners 
retiring from trade, it was left to arbitrators to 
determine, amongst other things, what was to be 
paid to the retiring partner for the goodwill] of the 
trade; & they, on an understanding that the 
retiring partner would not set up the trade in the 
same street or its vicinity, awarded £500 as the 
share of the retiring partner for the goodwill, 
which was paid; but no mention was made in 
the award as to the retiring partner not carrying 
on the trade in the same street or its vicinity. 
Afterwards, he having set up the trade in the same 
street, a decree made, on parol evidence of the 
understanding on which the award was made, 
enjoining him, on the ground of fraud, from 
carrying on the same trade in the same street, or 
its vicinity.—HARRISON v. GARDNER (1817), 2 
Madd. 198; 56 E. R. 308. 

Annotation :-—Consd. Trego v. Hunt, [1896] A. C. 7. 

870. Exclusive right of assignee to carry on 
actual business transferred.| —-PItf. declared in 
covenant, & set out first an indenture, whereby 
deft., the original proprietor of a medicine, bar- 
gained, sold, & assigned all his right, interest, & 
property in it to a third person, subject 10 a 
covenant by the assignee to pay him one-third of 
the profits during his & his wife’s lives; & also 
covenanted with the assignee that he would not 
thereafter, by himself or jointly with any other, 
prepare or sell, or engage with any other person 
in preparing or selling the said medicine, etc. 
& then pltf. set out a second indenture, whereby 
the first assignee assigned all his right, interest, 
& property in the medicine to pltf., subject to the 
covenant of reservation: & then pltf. set out a 
third indenture between him & deft., reciting the 
two former, & that he had agreed with deft. for 
the absolute purchase of all his right, share, & 
interest, as well in the said medicine, as in the 
one-third share so reserved to deft.; by which 
indenture deft. bargained, sold, & assigned to 
pltf. all that third share, & all other share, or pro- 
portions, right, title, interest, claim or demand 
whatsoever of deft. to the said medicine, or to the 
profits, etc. habendum to pltf. in like manner 
as deft. might have done if those presents had not 
been made: with a covenant that pltf. might at all 
time thereafter prepare & sell the medicine in the 
name of deft., & receive the profits thereof to his 
own use; & another covenant for further assur- 











ordered to assign the new lease to the 
buyer, or if the lessor’s consent to such 
assignment cannot be had, the seller 
will be restrained from carrying on 
business in the premises.—PulLos v. 


king by the seller DreMaRco (Alta.), [1917] 2 W. W. R 
000—CAN. 





859 v. -}~—CHANDRA KANTA 
Das v. PARASULLAH MULLICK (1921), 
48 Calc. 1030.—IND. 





Part VI.—GoopwiILL. 


ance, for the more perfect & absolute assigning & 
assuring to pitf. the said medicine, & all the profits 
arising from the sale thereof. Then pltf. pro- 
ceeded to assign breaches in the words of the rat 
indenture between deft. & the first assignee ; 
that deft. prepared & sold the medicine, & 
engaged with others in prepenng & se it for 
his own profit, etc.: & charged some of these 
breaches to be contrary to the first indenture, & 
to deft.’s covenants therein with the first assignee ; 
but the second breach was charged to be contrary 
to the last indenture & to his covenant with pltf. : 
—Held: the last indenture alone, without the 
confirmation, which, however, the construction 
of it received from the two former, recited therein, 
showed an intention in deft., & the words of it were 
large enough, to assign to pltf. not only the one- 
third share of the profits reserved by the first 
indenture, but all deft.’s right, title, & interest in 
the medicine, & all the future profits arising from 
the sale thereof; & such assignment of all his 
interest & property in the medicine raised an 
implied covenant that he would not prepare or 
sell the medicine, or engage with others in so 
doing, for his own profit ; such preparation & sale 
being a retention & exercise of the right of 
preparing & vending the medicine of which he was 
once the proprietor, in derogation of his deed, 
whereby he had conveyed such right to pltf., & 
the second breach was well assigned, which was 
charged to be against his covenant in the last deed 
with pltf.—SzpDON v. SENATE (1810), 13 East, 
63; 104 BE. R. 290. 

871. ———.]—HUuDSON v. OSBORNE, No. 874, post. 

872. .|—The rule of Labouchere v. Dawson, 
No. 866, ante, by which in the case of a voluntary 
sale the vendor of the goodwill of a busincss is 
precluded from afterwards soliciting the former 
customers of that business cannot be extended to 
the case of a compulsory alienation. The obliga- 
tion enforced by the rule is purely personal & is 
not a mere incident to the transfer of property. 
Therefore the purchaser of the goodwill of a busi- 
ness from a trustee in bkpcy. or liquidation has no 
right to restrain the bkpt. or liquidating debtor 
from setting up bond fide a fresh business & 
soliciting the customers of his former business & 
it is immaterial whether bkpt. has or has not 
joined in the conveyance of the goodwill to the 
purchaser. 

An assignment of a business & its goodwill, 
without more, ... as against the assignor.. . 
confers on the assignee the exclusive right to carry 
on the business assigned & as incidental to this 
it also confers on him the exclusive right to repre- 
sent himself as carrying on that business & 
consequently the right not only to sue the assignor 
for damages if he has infringed these rights but 
also to restrain him from infringing them if he 
manifests an intention to infringe them (per Cur.). 
—WALKER v. Motrram (1881), 19 Ch. D. 355; 
SIL. J. Ch. 108; 45 L. T. 659; 30 W. R. 165, C. A. 


Annotations :—Apld. Dawson v. Beeson (1882), 22 Ch. D. 
504. Consd. Pearson v. Pearson (1884), 27 Ch. D. 145; 
eee v. Hunt, (1896) A. ©. 7; Jennings v. Jennings, 

{1898} 1 Ch. 378. Apld. Green (Northampton) v. Morris, 

1914] 1 Ch. 562; Faroy v. Cooper, [1927] 2 K. B. 384. 

onsd. Boorne v. Wicker, [1927] 1 Ch. 667. 
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Sus-sncT. 4.—Use or NAME AFTER TRANSFER. 

See, generally, TRADE Marks, TRADE Names, & 
DESIGNS. 

873. Right of assignee to exclusive use of trade 
nameé.|—CHURTON v. DouGLas, No. 823, ante. 

874. ——-.]—In substance there is no distinc- 
tion between the sale of a business & goodwill by 
a trader himself & a sale ot Ae assignees in bkpcy. 
Therefore on sale of a business by a trader's 
assignee in pig se the trader has no right upon 
setting up a fresh business after his discharge 
to use the trade marks of his old business or in 
any other way to represent himself as carrying on 
the identical business which was sold, although 
he has a right to set up again in business of the 
same kind next door to his old place of business. 

He has no right to call his house O. house. 
That I take to be a mode of representing his 
business as the same as was carried on there. It 
is the trade designation of the business—it is the 
O. house business. I think that a man who has 
sold the house which is known as O. house & the 
business which is known as the O. house business 
has no right to reassume that name which can 
only be reassumed for the purpose of deceiving 
the public into the belief that his present business 
is the same as his former one (JONES, V.C.).— 
ILlUDSON v. OSBORNE (1869), 39 L. J. Ch. 79; 21 
L. T. 386. 

Annotations :—Apld. Hammond v. Malcolm Brunker & 
Collyns (1892), 8 I. L. R. 324. Refd, Walker v. Mottram 
(1881), 19 Ch. D. 355. 

875. .|—The assignment of the goodwill 
& business of C. & W. did convey the right to use 
the name of C. & W. & the exclusive right to use 
that name as between the vendor-purchaser of 
that business. ... The sale of the goodwill & 
business conveyed the right to the use of the 
partnership name as a description of the articles 
sold in that trade & that right is an exclusive 
right as against the person who sold it & an 
exclusive right against all the world so that no 
other person could represent himself as carrying 
on the same business (JAMES, L.J.).—LEvY v. 
WALKER (1879), 10 Ch. D. 436; 48 L. J. Ch. 273 ; 
39 L. T. 654; 27 W. R. 370, C. A. 

Annotations -—Apld. Chappell v. Griffith (1885), 53 L. T. 
459. Distd. Chatteris v. Isaacson oe: 67 L. T. 1773 
Gray v. Smith (1889), 43 Ch. D. 208. apid. Bodega Co. 
v. Owens (1889), 7 R. P. C. 31. Consd. Thynne v. Shove 
(1890), 45 Ch. D. 577. Apld. Burchell v. Wilde, [1900] 
1 Ch. 551. Refd. Jennings v. Jennings, (1898) 1 Ch. 378 ; 
te David & Matthews, [1899] 1 Ch. 378; Pomeroy v. 
Scalé (1906), 23 T. L. R. 170. Mentd. Waring & Gillow 
v. Gilow & Gillow (1916), 32 T. L. R. 389. 

876. .|—Deft. who claimed to have been 
descended from an ancestor of the name of 
Pomeroy & who carried on business under the name 
of Mrs. Pomeroy assigned the business to a co. 
with the goodwill & exclusive right to use the name 
of Mrs. Pomeroy as part of thename of the co. & to 
represent the co. as carrying on the business in 
continuation of the firm of Mrs. Pomeroy :—Held : 
deft. must be restrained from carrying on a similar 
business under the name of Pomeroy or Mrs. 
Pomeroy or any other style of which the name 
Pomeroy formed part.—Mrs. PoMEROyY, LTD. v. 
ScaLk& (1906), 23 T. L. R. 170; 24 R. P. C. 177. 

877. —— While not exposing vendor to 








ar a oe 
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873i. Right of assignee to exclusive 
une of trade name.|—MCDONALD vv. 
MILLER : 


C. L. T. 299 
878 ii. ——.]|—WILSON v. WILLIAMS 
(1892), 29 L. hi, Ir, 176.—IR. | 


873 ili. -}—S., one of the partne 
of 8. & M., bought the business & good: 


on 





will, & carried the business on for three 
ears in his own name. 
: hat ane his rues peer M. fai o 
1904 , 3 4 ; : A ersaon aiso name e» WRO entere 
( ; ) an N. 5S. R. 46; 23 Into partnership with him, b 
trade in the same business in the samo 
town, under the name of 8S. & M 
Held: 8. was entitled to interdict 
against their using that name.—SMrrH 
v. M‘Bripe & SMITH (1888), 16 R. (Ct. 


of Sess.) 36; 26 Sc. L. R. 22.—SCOT. 
8783 iv. .}—Where the business & 
goodwill of an insolvent, carried on in 
his own name, has been sold in the in- 
solvency the insolvent is entitled there- 
after to set up a fresh business in his 
own name, but he cannot represent 
such business be the old one.— 
Dowsan v. HosBKErRK & 
(1912) Ww. L. D. 1.—S. AF. 


G2 


At the end of 





egan to 
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WATSON, 
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Hability.|—A vendor who had carried on a business 
under the name of ‘“‘ Madame Elise’? which was 
the name of his wife sold the goodwill & interest 
of the business together with the exclusive right 
of using the name of ‘‘ Madame Elise & Co.” :— 
Held: the purchaser was not entitled to trade 
under the old name alone inasmuch as it would 
lead people to believe that the old business was 
still being carried on & might cause the vendor to 
incur liability.—-CHATTERIS v. ISAACSON (1887), 


57 L. T. 177; 38 T. L. R. 705. 
Annotations -—Refd. Burchell v. Wilde (1900), 48 W. R. 
491; Rosher v. Young (1901), 17 T. L. R. 347. 


878. .J—(Pltf.] has assigned the 
goodwill of his business to deft. & by virtue of 
that assignment deft. in carrying on the business 
has the right to use the name of the assignor for 
the purpose of showing that the business is the 
business formerly carried on by the assignor & 
he has the full nght so to use it subject to this: 
that he must not exercise that right so as to expose 
the assignor to any liability by holding him out 
to be the real owner of the business that is the 
only limit of deft.’s right to use pltf.’s name 
(STIRLING, J.).—THYNNE v. SHOVE (1890), 45 Ch. 
DD. 577; 59 L. J. Ch. 509; 62 L. T. 803; 38 W. R. 
667; 6T. L. R. 346. 











Annotations :— pl - Burchell v. Wilde, (1900) 1 Ch. 551. 
Refd. Townsend v. Jarman (1900), 69 L. J. Ch. 823. 
879. ——.|—TOWNSEND v. JARMAN, No. 
325, ante. 


880. Assignor not entitled to hold himself out 
as successor to business sold.j|—(1) The assignees 
having sold the goodwill & interest of the bkpt.’s 
trade does not preclude him from setting it up 
again provided he does not hold himself out as 
carrying on the same trade, which has been the 
subject of purchase. The benefits which he 
derives from his commission (as his certificate, etc.) 
not being a sufficient consideration to raise an 
implied undertaking, on his part, that he will not 
reassume it. 

(2) If there be an express covenant or fraud, 
the ct. will interfere; but publishing advertise- 
ments & handbills, that he is reinstated in his 
business, & soliciting the old customers, not a 
sufficient ground ; an injunction therefore refused. 

(3) In regard to the goodwill, I can only con- 
sider it, as the value of that probability, that the 
old customers will resort to the old place (LORD 
ELDON, C.).—CRUTWELL v. LYE (1810), 1 Rose, 
123; 17 Ves. 335; 34 E. R. 129. 

Annotations :—As to (1) Expld. Churton v. Douglas (1858), 
John. 174. Folld. Walker v. Mottram (1881), 19 Ch. D. 
$55. Refd. Bozon v. Farlow (1816), 1 Mer. 459. 

2) Apld. Harrison v. Gardner (1817), 2 Madd. 198. Folld. 

Walker v. Mottram (1881), 19 Ch. D. 355. Refd. Trego v. 

Hunt, [1896] A. C. 7. As to (3) Consd. Trego v. Hunt, 

[1896] A. C. 7. Refd. Churton v. Douglas (1858), John. 

174; Hill ». Fearis, {1905} 1 Ch. 466. Generally, Consd. 
Ginesi v. Cooper (1880), 14 Ch. D. 596 ; Pearson v. Pearson 
(1884), 27 Ch. D. 145. Refd. Jennings v. Jennings (1898), 
67 L. J. Ch. 190. 


881. ——.|— CHURTON v. Dovaras, No. 823, ante. 
882. ——-.|—-LEGGoTT v. BARRETT, No. 903, post. 
883. -|—From 1892 Henry May carried on 
a wholesale business until his death in 1900, & by 
his will he gave the business to his sons. His 
eldest son, Harry May, carried on the business as 
trustee under his father’s will until 1908. when he 
assigned it to trustees for his creditors. The 
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885i Whether restrained.}—After o 
inan has sold out his business, including 
goodwill, he cannot solicit bis old cus- 
tomers to the detriment of the buyer, 
& should he do so, the buyer may ob- 

an injunction enjoining the seller 


rinveees, | 


from further solicitation, & also dam- 

ages for injuries suffered.—KAMLOOPS 

DISTRICT CREAMERY ASSOON. v. PERRY 

(B. C.) (1921), 56 D. L. R. 492.—CAN. 
8865 ii. —COLEGROVE v. YOUNG 

(1902), 22 N. Z. L. R. 491.—N.Z. 

885 iii. ———.]——Where a business has 
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trustees assigned the business to another son, 
B. G. May. Harry May, then commenced under 
the name of ‘‘N. & co.’’ a similar business on 
premises near to B. G. May’s place of business, & 
issued catalogues closely resembling those that 
had been used in his father’s business. In the 
catalogues he described himself as ‘“‘ Harry May, 
eldest son of He May,” & stated that the 
business had been established in 1892. An action 
was commenced in the county ct. by B. G. May 
against Harry May, & an interlocutory injunction 
was granted to restrain deft. from using, in con- 
nection with his business, the names of ‘ H. 
May,” ‘ Harry’’ or ‘“‘ Henry May.’’ On appeal 
to the Div. Ct. the injunction was dissolved. At 
the trial it was held that actual deception had 
occurred, & that deft. had solicited the customers 
of his father’s business. An injunction was 
granted to restrain deft. from using the above- 
mentioned names, without adding a statement that 
his business had no connection with the business 
of Henry May. Deft. appealed :—Held: deft. 
had wrongfully represented himself ag continuing 
to carry on the business that had been assigned 
to pltf.—May v. May (1914), 31 R. P. C. 325, D.C. 

884. Right of assignor to advertise previous 
connection with business sold.|—TREGO v. HUNT, 
No. 44, ante. 

Dissolution of partnership—Use of firm name.]-— 
See, PARTNERSHIP, Vol. XXXVI., pp. 494-496, 
Nos. 1615-1630. - 

Mortgage of business & use of trade name.|— 
See MORTGAGE, Vol. XXXV., p. 394, No. 1369. 


SuB-SECT., 5.—SOLICITING FORMER CUSTOMERS 
AFTER TRANSFER. 
885. Whether _restrained.] —- LABOUCHERE v. 
Dawson, No. 866, ante. 








886. .|—GINEsI v. COOPER & Co., No. 
826, ante. 

87. |—LrEacotTt v. Barrerr, No. 903, 
post. 

888. ——.|—CoLligrR v. CHADWICK (1886), 


cited in 34 Ch. D. at p. 748, C. A. 

Annotation :—Folld. Vernon v. Hallam (1886), 34 Ch. D. 748. 
889. .|— VERNON v. HALLAM, No. 774, ante. 
890. ———.|—-TREGO v. HUNT, No. 44, ante. 

891. .|—On a sale by one of two partners 
of all his interest in the partnership assets to the 
other partner, goodwill not being expressly 
mentioned, the vendor is under an obligation not 
to canvass the old customers of the firm. 

Where an action for dissolution of a partnership 
was compromised on the terms that judgment 
should be entered for pltf. for a particular sum of 
money, that the partnership should be dissolved, 
& that deft. should retain the “‘ asscts,’’ but good- 
will was not mentioned, the ct. in a subsequent 
action held that the judgment amounted to a sale 
of the goodwill, & granted an injunction restrain- 
ing pltfs. in the previous action from canvasing 
the old customers of the firm.—JENNINGS v. 
JENNINGS, [1898] 1 Ch. 378; 67 L. J. Ch. 190 ; 
17 L. T. 786; 46 W. R. 344; 14 T. L. R. 198; 
42 Sol. Jo. 234. 


Annotations :—Consd. 
Hotel Co., [190211 Ch. 332. 
1899] 1 Ch. 378. 








Re Leas Hotel Co., Salter v7. Leas 
Refd. Re David & Matthews, 


been sold together with the goodwill, 
the seller is not entitled to apply to 
former customers to dea) with him or 
not to deal with the purcbhaser.— 
DUMBARTON STEAMBOAT ©o. v. MAC- 
FARLANE (1899), 1 F. (Ct. of Seas.) 9983 ; 
36 Se. L. ht. 771.—SCOT, 
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892. ——.]—TAYLOR v. CAMBRIDGE GAZETTE 
Co., Lrp. & Kiiner (1898), 42 Sol. Jo. 832. 

8938. ———.|—WeEst LONDON SYNDICATE v. 
INLAND REVENUE Comrs., No. 848, ante. 

$94. ——.]—-(1) If the goodwill had been sold 
in the ordinary way on the death & had been 
assured to the purchaser it is clear since the case 
of Trego v. Hunt, No. 44, ante, that the surviving 
partner who would have been one of the vendors 
could not injure the goodwill sold by soliciting the 
customers of the old firm (ROMER, J.). 

(2) The goodwill of the business would be an 
asset, & might well be the most valuable asset of 
the partnership. The exors., therefore, in the 
absence of special provisions in the partnership 
contract, would be entitled to require that the 
goodwill should be sold together with the other 
assets for the purposes of divisions between the 
exors. & the surviving partner (ROMER, J.).— 
Re Davip & MaTTHEws, [1899] 1 Ch. 378; 68 
L. J. Ch. 185; 80 L.T. 75; 47 W. R. 313. 
Annotations :—As to (1) Refd. Gillingham v. Beddow, [1900] 

2 Ch, 242; Pomeroy v. Scalé (1906), 22 T. L. R. 795. 

Asto (3) Refd. He Leas Hotel Co., Salter v. Leas Hotel Co., 

[1902] 1 Ch. 332; Hill v. Fearis, [1905] 1 Ch. 466. 

Generally, Reftd. Burchell v. Wilde (1900), 48 W. R. 491. 

895. Involuntary alienation.| WALKER 
v. MoTTRAM, No. 872, ante. 

896, —— -|— The general principle 
aflirmed by the House of Lords in 7'rego v. Hunt, 
No. 44, ante, that a vendor who sells the goodwill 
of his business & receives the purchase-money 
cannot afterwards destroy that which he has sold 
by soliciting his former customers, does not apply 
to the case of a sale of a debtor’s business by the 
trustee of a deed of assignment executed by the 
debtor for the benefit of creditors. In such a 
case the alienation being involuntary as in the 
case of a bkpcy. the exception established in 
Walker v. Mottram, No. 872, ante, applies, 
& debtor is not precluded from soliciting the 
customers of his old firm.—GREEN & SONS 
(NORTHAMPTON), LTp. vw. Morris, [1914] 1 Ch. 
562 ; 83 L. J. Ch. 559 ; 110 L. T. 508; 30 T. L. R. 
301; 58 Sol. Jo. 398. 

Annotations :—Folld. Farey v. Cooper, [1927] 2 K. B. 384. 

Refd. Boorne v. Wicker, [1927] 1 Ch. 667. 

897. .|\—A debtor who has assigned 
his business & goodwill to a trustee for the benefit 
of creditors is not precluded, in the absence of 
express stipulation to the contrary, from soliciting 
the customers of the old business, notwithstanding 
that the deed of assignment contains a covenant 
by him to aid to the utmost of his power the 
realisation of the property assigned & the distribu- 
tion of the proceeds thereof amongst creditors. 
In such a case, therefore, debtor cannot be re- 
strained from canvassing the customers, nor can 
a third person be restrained from instigating debtor 
to do so.—Fanezy v. Cooper, [1927] 2 K. B. 384; 
06 L. J. K. B. 1046; 187 L. T. 720; 43 T. L. R. 
803, C. A. 

898. Express provision authorising vendor 
to set up business.|—T. P. as trustee of a will, 
carried on a business which had been carried on 
by testator under the name of James P. By an 
agreement made to compromise a suit, James P., 
a son of the testator & a beneficiary under his will, 
agreed to sell to T. P. all his interest in the 
business, & in the property on which it was carried 
on. It was provided that nothing in the agree- 
ment should prevent James P. from carrying on the 
like business where he should think fit, & under 
the name of James P. T. P. brought this action 
to enforce this agreement, & to restrain James P. 
from soliciting the customers of the old firm :— 
Held: the proviso in the agreement authorised 
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deft. to carry on business in the same way as any 

stranger might lawfully do.—PEARSON v. PEARSON 

(1884), 27 Ch. D. 145; 64 L. J. Ch. 32; 51 L. T. 

311; 32 W. R. 1006, C. A. 

Annotations :-—Folld. Vernon v. Hallam (1886), 34 Ch. D. 
748. Overd. Trego v. Hunt, (1896] A. C. 7. Consd. 
Jennings v. Jennings, [1898] 1 Ch. 378; Re David & 
Matthews, [(1899} 1 Ch. 378; ham v. Beddow, 
{1900} 2 Ch. 242. Refd. Bristol, Cardiff & Swansea 
Aerated Bread Co. v. Maggs (1890), 44 Ch. D. 616; Robb 
Pear 64 L. J. Q. B. 593; Boornev. Wicker, (1927 ] 


899. -|—One of two partners bought 
out the other under their articles. The articles 
provided that the outguing partner might set up 
a similar business in the neighbourhood :—Held : 
the proviso was merely declaratory, & did not 
authorise solicitation of old customers.—GILLING- 
HAM v. BEDnDow, [1900] 2 Ch. 242; 69 L. J. Ch. 
527; 82L. 1. 791; 64 J. P. 617. 

900. Old customers dealing with vendor 
—Subsequent solicitation.|—The goodwill of a 
business was sold to the C. Co. W., one of the 
vendors, who had been a partner in the business, 
subsequently formed the N. Co., which competed 
with the C. Co. W., on behalf of the N. Co., solicited 
custom from persons who had been customers of 
the original business :—Held: the rule which 
prohibits the vendor from soliciting customers 
applies when the customers, although remaining 
customers of the purchaser, have in fact become 
customers of the new firm started by the vendor. 
It is immaterial whether a particular individual 
who is solicited has also of his own accord done 
business with the vendor.—CuRL BROTHERS, LTD. 
v. WEBSTER, [1904] 1 Ch. 685; 73 0. J. Ch. 540 ; 
90 L. T. 4793; sub nom. CARL BROTHERS, LTD. v. 
WEBSTER, 52 W. R. 413. 

901. Application to vendor’s executors.|— 
The rule laid down in Trego v. Hunt, No. 44, ante, 
that a vendor of the goodwill of a business is not 
entitled to solicit its customers extends to a 
vendor’s exors. carrying out a contract for the 
sale of the goodwill, & the exor. will be restrained 
at the suit of purchaser from soliciting customers 
of the business. 

Where therefore a deed of partnership provided 
that on the death of a partner the surviving 
partner should acquire deceased partner’s share 
of the capital property & assets of the partnership 
business, or alternatively that the surviving 
partner might elect to have the whole of the assets 
of the partnership realised & divided, an injunction 
was granted at the instance of the surviving 
partner to restrain an exor. of deceased partner 
from soliciting customers of the firm.—BoOoRNE v. 
WICKER, [1927] 1 Ch. 667; 96 L. J. Ch. 361; 
137 L. T. 409; sub nom. BORNE v. WICKER, 71 
Sol. Jo. 310. 

Annotation :—Refd. Farey v. Cooper, [1927] 2 K. B. 384. 

Dissolution of partnership.|—See PARTNERSHIP, 
Vol. XXXVI., pp. 493, 494, Nos. 1604—1614. 

















SUB-SECT. 6.—DEALING WITH FORMER 
CUSTOMERS AFTER TRANSFER. 

902. Whether restrained.|—GINESI v. CUOPER 
& Co., No. 826, ante. 

903. -]—(1) If it had been a sale of a 
goodwill to a stranger... I think that there 
would be an implied contract on the part of a 
person who sells a goodwill that he will not 
immediately after solicit the customers who are 
really the people who form the goodwill (BRETT, 


L.J.). 
(2) Is there anything which will justify the ct. 
in construing a sale of goodwill as an implied 
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Sect. 8.—Tranafer of will: Sub-sects. 6 & 7. 
Sect. 4: Sub-sect. 1, A.) 


contract not to deal with any customers of the 
old business the goodwill of which was sold ? 
In my opinion not. Here the parties were dealing 
with that upon which the law had put a definite 
& fixed interpretation. It was well known what 
a sale of good will implied &—although many cases 
have dealt with the effect of a sale of goodwill no 
case has ever laid down that a man who had sold 
his goodwill although he set up a shop next door 
was not justified in dealing with the customers of 
the old firm whom he did not solicit to come 
there (Corton, L.J.). 

(83) Undoubtedly the cases have established that 
the sale of a goodwill does prevent a man from 
representing that he is carrying on the old business, 
or that he is the successor of it & in that way 
trying to get the customers of the partnership 
(CoTtTron, L.J.).—LEGGOTT v. BARRETT (1880), 16 
Ch. D. 306; 51 L. J. Ch. 90; 43 L. T. 641; 28 
W. R. 962, C. A. 


Annotations :—As to (1) Consd. Walker v. Mottrani (1881), 
19 Ch. D. 355. As to (2) Consd. Peurson rv. Pearson (1884), 
27 Ch. D. 145; Trego v. Hunt, {1896} A. C. 7. As to 
(3) Refd. Mogford v. Courtenay (1881), 45 L. T. 303. 
cenerally, Mentd. Palmer v. Johnson (1884), 13 Q. B. D. 
351; ason v. Schuppisser (1899), 81 L. T. 147; Gres- 
wolde- Williams v. Barneby (1900), 83 L. T. 708; Monk 


wv. Arnold (1902), 86 L. f. 580; Millbourn v. Lyons, [1914] 
2 Ch. 231. 


SUB-SECT. 7.—ENFORCEMENT OF AGREEMENT 
TO TRANSFER. 

Specific performance generally.|—See SPECIFIC 
PERFORMANCE, Vol. XLIL., pp. 421 et seq. 

904. Whether purchase specifically enforced.|]— 
Specific performance of an agreement for selling 
the business of an attorney, refused, upon the bill 
of the vendor, there being no express stipulations 
by which the ct. might be enabled to carry it 
into effect on his part, in return for deft.’ purchase- 
money; & there being no conditions generally 
applicable to transactions of this nature so as to 
come within the description of ‘‘ usual clauses ’’ 
to be inserted in an instrument to be drawn up 
in pursuance of the agreement. 

Unless restrained by positive contract a man 
may after selling the goodwill of a trade set up a 
business of the same kind at the same place 
whenever he pleases (GRANT, M.R.).—Bozon v. 
FARLOW (1816), 1 Mer. 459; 35 E. R. 742. 
Annotations :—Refd. Thornbury v. Bevill (1842), 6 Jur. 407. 

Mentd. Stocker v. Brochelbank (1851), 3 Mac. & G. 250. 

905. -|—The ct. will not execute a contract 
for the sale of a goodwill but will leave the parties 
to law.— BAXTER v. CONOLLY (1820), 1 Jac. & W. 
576; 37 E. R. 487. 

Annotations :—Consd. Coslake v. Till (1826), 1 Russ. 376. 

Refd. Thornbury v. Bevill (1842), 1 Y. & C. Ch. Cas. 554. 











906. -|—BrYSON v. WHITEHEAD, No. 380, 
ante. 
907. .|—(1) Pitf. wishing to sell a medical 


practice with the lease of the house where it was 
carried on, placed it on the books of a medical 
agent. This led to negotiations with deft. The 
premiums asked for the practice & for the lease 
were stated in a letter from the agent to deft., 
but no time for completing the purchase was 
mentioned. Deft. replied in a letter to the agent 
accepting the terms offered, & adding that he 
should be ready to pay the deposit money “ on 
receipt of corrected agreement,” & at the same 
time he wrote to plitf. personally, also accepting 
the terms offered & adding, ‘‘ I shall trust to you 
to give me the best introduction you can during 
three months & afterwards, if necessary.’’ Pltf. 
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lied, thanking deft. for acceding to his terms & 
savin that “it would be his aim as well as his 
duty to give him an effectual introduction to his 
atients.” A formal ent was drawn up 
but never signed, & r some further corre- 
spondence deft. refused to complete the purchase : 
~——-Held ; inasmuch as the time for the commence- 
ment of the purchase was left uncertain, & the 
stipulation as to the three months’ introduction 
was not agreed to, & as the parties contemplated 
a formal agreement, there was no binding contract 
between the parties, & the action was dismissed. 
Qu.: whether the ct. can enforce specific 
performance of a contract to sell a medical 
practice.—May v. THOMSON (1882), 20 Ch. D. 
705; 511. J. Ch. 917; 47 L. T. 295, OC. A. 


Annotations :—As to (1) Consd. Gray v. Smith (1889), 43 
Ch. D. 208. Refd. Bristol, Cardiff, & Swansea Aerated 
Bread Co. v. Maggo (1890), 44 Ch. D. 616. Generally, 
Mentd. Hawkesworth v. Chatey (1886), 55 L. J. Ch. 335; 
Bellamy v. Debenham (1891), 39 W. R. 257. 


908. Goodwill annexed to premises.|— 
In an agreement by a tenant at will of a public- 
house for the sale of the possession, trade, & good- 
will of the house at a fixed sum, & of the stock and 
furniture at a valuation, one of the terms being 
that possession should be taken, & the money paid 
on a given day, time is of the essence of the con- 
tract ; & a purchaser. who was not in a condition 
to fulfil his part of the contract on that day, 
cannot compel a specific performance, though 
he was ready on the following day to have pro- 
ceeded to complete the purchase. Qu.: whether 
act. of equity will enforce the performance of a 
contract for the purchase of a subject-matter, 
of which the goodwill of a public-house, uncon- 
nected with any fixed interest in the premises, 
forms the principal part.—CosLAKE v. TILL (1828), 
1 Russ. 376; 38 EB. R. 146. 

Annotations :—Consd. Gray v. Smith (1889), 43 Ch. D. 208. 


Refd. Walker v. Jeffreys (1812), 1 Hare, 341;  Macbryde 
v. Weekes (1856), 22 Beav. 533. 


909. -|—D. agrees with W. & another, 
in writing to sell to them a lease, trade, & goodwill, 
subject to the rent & ordinary covenants, but free 
from all other incumbrances; also, to sell the 
tenant’s fixtures, furniture, & cffects, at such sum 
as the same should be valued at by two persons 
named or their umpire, & all the stock of beer 
not exceeding a specified quantity at the valuation 
of two licenced gaugers or their umpire; & for 
the consideration aforesaid the purchasers agreed 
to accept an assignment without requiring evidence 
of title prior to the lease, & if either party neglected 
to perform the agreement he should pay to the 
other £150 as liquidated damages. Defts., alleging 
misrepresentation, refusal to produce the lease 
under which pltf. held, & the forfeiture of the 
‘ease by change of a policy, refused to complete : —- 
Held: all these objections were untenable; but 
ppeoue performance refused, on the ground that 
the clause as to fixtures and stock could not be 
enforced. Semble: the ct. will not declare pay- 
ment of a valuation to be made, but will enforce 
a contract for purchase of a goodwill where it is 
annexed to the premises.— DARBEY v. WHITAKER 
1857), 4 Drew. 134; 29 L. T. O. S. 351; 5 W. R. 
772; 62 HK. 1. 52. 

Annotations :—Refd. Collins v. Collins (1858), 26 Beav. 306; 
Tillett v. Charing Cross Bridge Co. (1859), 26 Beav. 419; 
Baker v. Met. Ry. (1862), 31 Beav. 504; Ric onv. Smith 
rete ye 5 Ch. App. 648 ; Muller’s Margarine v. I. R. Comrs 
eon ern . Q. B. 291. Mentd. Hart ». Hart (1881), 
910. Failure to pay purchase-money—Rights of 

vendor.|—-Where an agreement had been made to 

sell the goodwill of a trade, & in the meantime a 

partnership of three years took place between the 

parties, the original owner of the trade has no 
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right, at the end of the term of partnership, to 
hold possession of the stock & business as a mtgee. 
in possession, because a portion of the purchase- 
money had not been paid.—ALLAWAY v. DAVIS 
(1847), 9 L. T. O. 8. 829, L. C, 

911. Sale of ‘‘ goodwill, etc.’’—Uncertainty.|— 
The terms ‘“ goodwill, etc.” in a contract for the 
sale of a foundry, are not so uncertain as alone 
to prevent a decree for specific performance of it ; 
for the words et cetcra point to things necessarily 
connected with and belonging to the goodwill, & 
to be defined in the conveyance. 

Specific performance of an agreement to pur- 
chase one-third of a foundry refused, on the ground 
of uncertainty ; the contract not specifying what 
portion of the purchase-money was to be left in 
the business, but only a ‘‘ large portion ’’; & not 
stating when it was to be paid, or how to be 
secured, & what interest was to be allowed in the 
meanwhile.—CoorER v. Hoop (1858), 26 Beav. 
203; 28 L. J. Ch. 212; 32 L. T. O. 8. 171; 4 
Jur. N. 8S. 1266; 7W. 1. 43; 53 E.R. 911. 

912. Provision for reference of disputes to 
arbitration—Stay of action pending reference.|— 
Defts. by an agreement in writing contracted with 
pltf. for the sale to him of their business of the 
manufacture & sale of certain electric batteries. 
The agreement, by clause 5, was expressed to be 
subject to the following condition, that ‘‘ the tests 
which are now being carried out by or on behalf 
of the purchaser prove to his reasonable satis- 
faction that the Alklum electric batteries now being 
made by the vendors are capable of fulfilling the 
claims made by them.’ By clause 12 it) was 
provided that, if any dispute should arise between 
the parties as to the agreement or any clause, 
matter or thing therein contained or the intention 
or construction thereof or in any wise relating 
thereto, the same should be referred to two persons 
therein named as arbitrators under the Arbitration 
Act, 1889. Part of the purchase-money was, in 
pursuance of the agreement, paid by pltf. by way 
of deposit. Pltf. however refused to complete 
the purchase, alleging that in consequence of the 
non-fulfilment of the condition he was no longer 
bound by the agreement. Defts. insisted that the 
condition was satisfied & gave notice of the 
pending dispute to the arbitrators & requested 
them to proceed with the reference; pltf. issued a 
writ claiming a declaration that the agreement was 
determined & no longer binding on the parties & 
repayment of the deposit. Defts. thereupon issued 
#& suminons ashing for a stay of the proceedings 
in the action pursuant to s. 4 of the Arbitration 
Act, 1889 (c. 49):—Held: if the condition were 
in fact not fulfilled, pltf.’s obligation under the 
contract came to an end in accordance with the 
terms expressed in the contract itself & not by 
reason of the occurrence of an event dehors the 
consideration of the contracting parties, &, 
therefore, the agreement to refer the dispute, 
which was one within the meaning of it, to arbn. 
was still binding between the parties & the 
action must be stayed.-_Dk LA GARDE v. WORSNOP, 
[1928] Ch. 17; 96L. J. Ch. 446; 187 L. T. 475; 
71 Sol. Jo. 604. 





SEcT. 4.-VALUATION. 
SUB-SECT. 1.—ParTNERSHIP GOODWILL. 
aaa A. In General. 
- Whether ai subject of value.] —Qu.: 
whether the goodwill of a professional ane is 


saleable.—Jonus v. Noy (1833), 2 My. ; : 
3L.J.Ch.14; 39 BE. R. Soa. ie em ee aes 
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914. ——.|—-HALL v. Barrows, No. 933, vost. 

915. ——— Professional partnership—Solic sa 
—SpPicER v. JAMES (1830), Collyer’s Law o 
Partnership, 2nd ed., Pp. rd ; cited in 8 De G. & 


Sm. at p. 718; 64 E. 

916. ——- ——— ———.]—-AUSTEN v. Boys, No. 
822, ante. 

917. -|—In 1877 the three 











partners in a firm of solrs. agreed that the partner- 
ship should be dissolved, that two of them should 
continue to carry on the partnership business, & 
should employ the third as a clerk at a salary, & 
that all the books, papers & other Se gale of the 
firm should vest in & be the property of the two 
continuing partners. The third partner died 
shortly afterwards, & in an action by his adminis- 
tratrix against the two continuing partners, an 
order was made directing the partnership accounts 
to be taken as from Jan. 1874. In taking the 
accounts, pltf. claimed that a sum should be 
allowed in respect of the interest of deceased 
partner in the ‘ goodwill’’ of the partnership 
business, which was put at £10,000, being five 
years’ purchase of the estimated annual profits 
of the business :—Held: under the circumstances 
no sum could be allowed in respect of the alleged 
‘* goodwill” of the business. 

As a general rule, & in the absence of express 
contract, there is not, in a partnership between 
solrs., any partnership asset which is capable of 
being sold or valued as the ‘‘ goodwill’? of the 
partnership business.—ARUNDELL v. BELL (1883), 
52 L. J. Ch. 537; 40 LT. 3455 31 W. R. 477, C. A. 
se ates ja weld. lee Barfield, Goodman v. Child (1901), 


918. -—— ——— Doctors.|—CorBIN v. STEWART 
(1911), 28 T. L. RR. 99. 
919. ——_- ——— _Notarles.|—I’e MANCHESTER 


oe IXNOTT v. KOUTFLOWER, [1922] W. N. 
99. 

920. Legacy of share of goodwill.|—The 
legatee of the share of the mere goodwill of a 
deceased partner cannot support a bill against the 
surviving partner to obtain the benefit of his 
legacy, even after assent by the ex or. 

A. & B. carried on business in partnership on 
premises belonging tu the firm. <A. died, having 
bequeathed his goodwill, not including the book 
debts or stock-in-trade, to pltf. The exors. 
assented to the bequest, but had assigned tcstator’s 
interest in the trade premises to the survivng 
partner. To a bill by pltf. against the surviving 
partner to realise his share of the goodwill, a 
general demurrer was allowed.—ROBERTSON Uv. 
QUIDDINGTON (1860), 28 Beav. 529; 54 FE. KR. 469. 
Annotation :—Refd. Re David & Matthews, {1899] 1 Ch. 378. 

921. ——— Brokers on Stock Exchange.|—-HILL 
v. FEARIS, No. 830, ante. 

922. Allowance for goodwill—_To retiring 
partner—No provision in articles.)——Claim of 
retiring partner to a share in the value of the 
goodwill of the business disallowed. 

T'wo persons entered into partnership for twenty- 
one years, but in consequence of disagreements 
& misconduct, disputes ensued. The partnership 
was dissolved by decree, one consenting to retire 
& the other to take the stock & effects at a valua- 
tion :—Held: the retiring partner was not entitled 
to any allowance for his share of the goodwill, 
no provision being made by the partnership articles 
for such an allowance on a dissolution by death 
or by the retirement of one partner by notice during 
the term.—HALL v. HALL (1855), 20 Beav. 139 ; 
52 H. R. 655. 
sett paket -—N.F, Reynolds v. Bullock (1878), 47 L. J. Ch 


3. Dbtd. Steuart v. Gladstone (1879), 10 Ch. D. 626. 
(See 10 Ch. D. p. 656.) 
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Sect. 4.—Valuation: Sub-sect. 1, A., B. & C.) 


923. J—A. & B. carried on the 
business of chemists upon leasehold premises 
belonging to A. By the partnership articles, 
upon A.’s retirement B. was to have the right of 
purchasing the premises at a valuation :—Held: 
the premises were to be valued irrespective of the 
advantages to be derived from the fact, that the 
business of chemist had been carried on there for 

hirty years.—BURFIELD v. Rotcu (1862), 31 
Beav. 241; 54 E.R. 1130. 
Annnalion :—N.F. Reynolds v. Bullock (1878), 47 L. J. Ob. 


924. 
Lock, No. 934, post. 

: -|—On a dissolution of a 
partnership the expelled partner was entitled to 
be paid for his share in ‘‘ the stock- -in-trade, 
credits, property, & effects of the business.”’ In 
the valuation made, nothing was awarded to him 
for the goodwill :—Held: as the terms of the 
partnership were silent as to the goodwill, it had 
been properly omitted in the valuation.—CHAP- 
MAN wv. HAYMAN (1885), 1 T. L. R. 397. 

926. —— Inconsistent provisions in 
articles.|—Articles of partnership executed in 
1864 contained a provision that, as soon as possible 
after Apr. 30 in each year, a full & general account 
should be taken by the partners of the stock, etc., 
& other the estate & effects of the partnership, 
& that a fair valuation & appraisement should 
be made of all the particulars which might be in 
their nature susceptible of valuation. It was also 
provided that the accounts of a partner ceasing 
to be a partner should be adjusted by payment to 
such partner of the sum which should appear to his 
credit, after the same should have been adjusted 
under the provisions thereinbefore contained. 

On Apr. 30, 1875, deft., who were co-partners 
with pltf., being dissatisfied with his conduct, 
served on him a notice dated Apr. 28, that the 
partnership would, as regarded him, he dissolved 
as & from Oct. 31 then next. After this pltf. 
was treated as a stranger. The account up to 
Apr. 30, 1875, was made up without his being 
consulted, & in the valuation of the property 
the goodwill of the business was not included. 
It was held in the ct. below that, in determining 
what pltf. was entitled to receive on his exclusion 
from the partnership, the value of his share of the 
goodwill ought to be taken into account :—Held : 

rima facie the goodwill ought not to be included 
in the valuation, & the arvicles contained nothing 
to show that it was intended to include it. 

The words ‘‘ susceptible of valuation” in the 
articles, meant susceptible in the ordinary way 
adopted by commission merchants. Goodwill, 
in such cases, was never sold alone, & was not in 
its nature susceptible of valuation.—STEUART v. 
GLADSTONE (1879), 10 Ch. D. 626; 40 L. T. 145; 
27 W. R. 512, C. A. 

Annotations :—A Id. Hunter v. Dowlin 8951 2 Ch. 223; 

Fron Scott ero 89 L. T. 582. . Hill v. Fearis, 

Mae 1 Ch. 466. Consd. Smith v. enon (1905), wee 


por 13. Refd. Cox v. Willoughby (2580 ), 13 Ch. D. 8 
Mentd. Green v. Howell, [1910] 1 Ch 


On death of one partion? — See Sub- 
sect. 1, C., post. 


B. Mode of Valuation. 

927. Price if sold most advantageously.] — 
(1) When, on a dissolution, one partner obtains 
exclusively the benefit of the goodwill, & is made 
accountable for it, the ct., in ascertaining its value, 
considers what it would have produced, if sold in 
the most advantageous manner & at the proper 
period of time. 
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(2) The value of the goodwill of a banking busi- 
ness assessed at one year’s average net profits.— 
MELLERSH v. KEEN (No. 2) (1860), 28 Beav. 453 ; 
54 EB. R. 440. 

928. So many years’ purchase upon amount of 
profits.,—AUSTEN v. Boys, No. 822, ante. 

929. Banking business—One year’s average net 
profits..-MELLERSH v. KEEN (No. 2), No. 927, 
ante. 

930. Valuation subject to surviving partner’s 
right to carry on business.|—-Cook v. COLLING- 
RIDGE (1825), 27 Beav. 456 ; 54 BK. R. 180; previous 
proceedings (1823), Jac. 607. 

a tat soe Parsons v. Hayward (1862), 31 Beav. 
McDonald v. Richardson, Richardson v. 

Mazten Api 10 L. T. iss Consd. Pearson v. Pearson 

(1884), 27 Ch. D. 145. ae v. Collins (1826), 

2 Kuss. 325 ; Cooper v. Hood (1858), 26 eav. 293 ; Davios 

uv Hodgson (1858), 25 Beav. 1 fellersh v. Keon (1859), 

27 Beav. 236; Walker ue Mottram (1881), 19 Ch. D. 355 

Trego v. Hunt, [1896] A. C 

931. -|—There is ae equity to prevent a 
surviving partner or clerk who is appointed exor. 
from continuing the same trade, & a purchaser of 
testator’s goodwill must take subject to the chance 
of obtaining the customers of the old establish- 
ment.—DaAvVIESs v. HopGson (1858), 25 Beav. 177; 
27 L. J. Ch. 449; 31 L. T. 0.8. 49; 4 Jur. N.S. 
252; G6 W.R. 355; 53 E.R. 604. 


Avniionae -—-Mentd. 2c Hill, me . Bi dee) 50. J. Ch. 
5013: Slade v. Chaine, [1908] 1 h. 


932. ---—-.|—The goodwill in a_ partnership 
business does not, on the death of one partner, 
survive beneficially to the others; when it has 
any value, a due proportion belongs to the estate 
of the deceased partner, but the surviving partner 
has still the right to carry on the same busincss & 
at the same place. 

After the decease of one of two partners in a 
bank, the survivor sold the business for £10,000 :— 
Held: the estate of the deceased was entitled to 
a share of so much of the £10,000 as was attribut- 
able to the goodwill, & special inquiries were 
directed to ascertain the valuc, having regard to 
the fact, first, that the partnership premises 
belonged to the survivor, secondly, that he had 
still the right to carry on the same business in the 
same locality, & thirdly, that the sole right of 
issuing notes, under the 7 & 8 Vict. c. 32, belonged 
to him. 

After a sale no one would have had any right 
to prevent EK. from carrying on the very same 
business on the very same premises as before 
(RoMILLY, M.R.).—SMITH v. EVERETT (1859), 27 
Beav. 446; 29 L. J. Ch. 236; 34 L. T. O. S. 58 ; 
5 Jur. N.S. 1332; 7 W. R. 605; 64 BK. R. 175. 


Annotations :-—Refd. Mellersh v. Keen (No. 2) (1860), 28 
ye 453; Robertson v. Quiddington (1860), 28 Beav. 


933. -|—By partnership articles the exors. 
of a deceased partner were entitled to his share of 
the stock, property & effects belonging to the 
partnership, & the surviving partner had the 
option of taking the same at a valuation :—Held : 
the goodwill of the business ought to be taken into 
account in the valuation, but to be valued 
upon the principle that the surviving partner, if 
he were not the purchaser, would be at liberty to 
carry on the same description of business.— 
HALL v. Barrows (1863), 4 De G. J. & Sm. 150; 
3 New Rep. 259; 33 L. J. Ch. 204; 9 L. T. 561; 
28 J. P. 148; 10 Jur. N. 8. 55 ; 12 W. R. 392 : 


46 E. R. ate L. C. 

"A ld. Reynolds v. Bullock (1819): 47 L. J.Ch. 
773: Page v. Ratliffe (1897), 76 L. T. 63. Refd. Steuart 
v. eae te? 10 Ch. D. 626; ieee v. Hunt, [1896} 
A.C. 7 eather Cloth Co. v. American Leather 
Cloth Co. (1863), 1 Hem. & M. 271; Bury v. Bedford 
(1864), 4 De G. J. & 
(1864), 4 New Rep. 12; 














Sm. 352: McAndrews v. Bassett 
Ainsworth v. Walmsley (1886), 


Part VI.—GoopwiLu. 


L. KR. 1 Hq. 518; Maxwell v. Hogg, Hogg v. Max- 
well ae 2 Ch. App. 307; Levy v. Walker (1879), 10 
Ch. D. 436; Singer Manufacturing Co. v. r0cg (1882), 

8 App. Cas. 15; Goodfellow v. Prince (1887), 35 Ch. D. 9; 

Borthwick cv. ivening Post (1888), 37 Ch. D. 449 ; Jennings 

v. Jennings (1898), 77 L. ‘I’. 786. 

934. -]—It is now settled that goodwill is 
ordinarily a distinct part of the property of a 
trading partnership, & therefore under a pro- 
vision in partnership articles for valuation of the 
partnership, property & effects at its close, the 
goodwill is a matter of valuation. 

But having regard to the fact that each of the 
partners will hereafter be at liberty to set up & 
carry on the same business as that carried on by 
the firm. Such valuation will not include any- 
thing in respect of defts. being at liberty to carry 
on the business at the same place (HALL, V.-C.).— 
REYNOLDS v. BULLOCK (1878), 47 L. J. Ch. 773; 
39 L. T. 443; 26 W. R. 678. 


C. Death of One Partner. 

935. Whether goodwill survives.|—Qu.: whether 
upon the death of a partner the goodwill survives. 
—CRAWSHAY v. COLLINS (1808), 15 Ves. 2183 33 
KE. R. 736, L. C. 

Annotalions :—Consd. Willett v. Blanford (1842), 1 Hare, 253. 
Refd. Lewis v. Langdon (1835), 7 Sim. 421; Simpson v. 

eepmen (1853), 4 De G. M. & G. 154; Wedderburn v. 

Wodderburn (1856), 25 LL. J. Ch. 710; Blyth v. Blyth 
(1861), 4 L. T.. 536. Mentd. Featherstonhaugh v. Fen- 
wick (1810), 17 Ves. 298; Heathcote v. Hulme (1819), 1 
Jac. & W. 122; Krown vr. De Tastet (1821), Juc. 284; 
Cook v. Tt ae 1823), Jac. 607; Wedderburn », 
Wedderburn (1838), 4 My. & Cr. 41; Portlock v. Gardner 
(1842). 11 L. J. Ch. 313; Buckley v. Barber (1851), 20 
L. J. Ex. 114; Darby v. Darby (1856), 3 Drew. 495; 
Davics v. Hodgson (1858), 25 Beav. 177; Stevenson v. 
Akt. Fur Cartunnagen Industrie, [1918] A. C. 239, 

936. —- Apart from express provision.) — 
The goodwill of a trade, carried on in partnership 
without articles, survives; & is not partnership 
stock.— TT AMMOND v. DouGLAS (1800), 5 Ves. 539 ; 
31H. R. 726, L. C. 

Annotations :—Dbtd. Crawshay v. Collins (1808), 15 Ves. 218. 
Consd. Lewis v. Langdon (1835), 7 Sim. 421. N.F. J2e 
David & Matthews, (1899) 1 Ch. 378. 

937. . -.|—F., on entering into articles 
of partnership with B., paid a premium ; F. died. 
After his death B. sold the goodwill of the trade :— 
Held: on the construction of the articles, that the 
representative of F. was not entitled to a share of 
the money for which such goodwill sold. 

Semble, on a partnership between professional 
persons, the goodwill of a business, on the death 
of one, survives.—F ARR v. PEARCE (1818), 3 Madd. 
743; 56K. R. 437. 

938. —— -|—WEDDERBURN U. 
BURN (No. 4), No. 821, ante. 

939. .]}—ARUNDELL v. BELL, No. 917, 














WEDDER- 




















ante. 

940. ——.]—Re Davin & MATTHEWS, 
No. 894, ante. 

941. -——.|—HILL v. FEaARIS, No. 830, 
ante, 

942. ——— Express provision in articles — That 





goodwill should belong to partners.]—By articles 
of partnership between two persons, it was pro- 
vided that ‘‘ the goodwill of the business should 
belong to the partners in the same proportions 
as those in which they were respectively entitled 
to the capital of the partnership; but the value 
of the goodwill should not be taken into account 
In any of the accounts between the partners as 
between the partnership & either of the partners ” ; 
& that ‘‘ on the determination of the partnership, 
at whatever time & by whatever means, a general 
account & valuation of all the property, effects 
& liabilities of the partnership should be made up 
& settled by & between, as the case might be, the 
partners, or the surviving partners, & the exors. 
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or administrators of the deceased partners, or the 
respective exors. or administrators of the deceased 
partners; & their respective claims or shares & 
interests in the partnership & the property & 
effects thereof should be ascertained.’’ One of the 
partners died during the period of the partnership, 
whereupon the partnership determined :—Held : 
upon the construction of the articles, in the 
general account & valuation directed to be taken 
on the determination of the partnership the value 
of the goodwill was to be estimated.—WADE v. 
JENKINS (1860), 2 Giff. 509; 30 L. J. Ch. 633; 
3 L. T. 464; 7 Jur. N.S. 39; 66 EF. HR. 214. 

043. ——— Share of deceased partner to be 
taken at value in last balance sheet—Goodwill not 
brought in to balance sheet.|—One partner died 
while negotiations were pending for the sale of 
business premises to a railway co. By the partner- 
ship deed the share of a deceased partner was to 
be taken at the value put upon it by the last 
balance sheet, & in the past balance sheets there 
was no mention of goodwill :—Held: in taking the 
accounts the deceased partner must be credited 
with a share of the premises, plant, etc., at the 
price subsequently paid for them by the railway co.. 
but his estate was not entitled to any share of the 
sum paid for goodwill.—HUNTER wv. DOWNING, 
[1895] 2 Ch. 223; 64.L. J. Ch. 715; 72 1. T. 653 ; 
43 W. R. 619; 13 R. 474. 

944. | — Articles of 
partnership provided that a full & general annual 
account & valuation of all the capital, stock-in- 
trade, property, profits, moneys, credits, & effects 
whatsoever of the partnership should be made, 
& that if a partner should die before the expiration 
of the partnership his exors., administrators, & 
assigns should be entitled to such sum of money 
as his share of the capital & property of the partner- 
ship should upon the last general annual account 
amount to. 

A partner died during the continuance of the 
partnership, & his exors. claimed that in ascer- 
taining the amount of his share they were entitled 
to have a sum for the goodwill of the partnership 
business, which was of considerable value, included 
in the account & valuation. 

The articles contained no express provision as 
to the goodwill. 

On a summons taken out to determine whether 
they were entitled to have a sum for the goodwill 
included :—Held : there was no matcrial difference 
between the present case & Steuart v. Gladstone, 
No. 926, ante, & the principle of that decision being 
that, where the accounts from which the sum to 
be paid is to be ascertained are accounts for the 
purpose of ascertaining profits, the goodwill is 
not to be included, a sum for the goodwill ought 
not to be included in the account.—Scorr v. 
Scott (1903), 89 L. T. 582. 

945. —_—- -——— ‘‘ Then employed or used in 
carrying on the said business.’’|—-Two persons 
agreed to carry on the business of a brewery for 
twenty-one years under partnership articles, 
which provided that, on the death of a partner 
without nominating a son to succeed him, which 
event happened, ‘‘the property, stock, goods, 
& effects of the said partnership ’’ were to be 
valued, & the surviving partner was to have the 
option to purchase at such valuation. 

The articles further provided that immediately 
on the determination of the partnership by any 
of the contingencies mentioned in the articles 
the partners should join in making up a final 
account of all the property, joint stock, money, 
goods, & effects, belonging to the partnership, 
& that after such account should have been so 
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Sect. 4.—Valuation: Sub-sect. 1, C.; sub-sect. 2. 
Sect.5. Part VII. Sect. 1.] 


made up ‘the property, stock, goods, & effects 
then employed or used in carrying on the said 
business ’? would be valued as therein mentioned. 

The partnership was continued upon the same 
articles by a deed of covenant for a further period 
of seven years & afterwards without any written 
or verbal agreement. One partner died, & the 
surviving partner exercised his option to purchase 
the business at the valuation :—Held: although 
the articles said nothing about goodwill in terms, 
yet the words “ then employed or used in carrying 
on the said business ’’ could not be construed in 
so narrow a way as to exclude the goodwill in 
valuing the business; & therefore the goodwill 
inust be valued separately, & the exors. of the 
deceased partner were entitled to a share of profits 
down to the date of the valuation.—PAGE v. 
RATIIFFE (1897), 76 L. T. 63, C. A. 

946. --—- Express exclusion of goodwill.) — 
By a clause in articles of partnership executed 
in 1878 between two brothers it was provided 
that on the death of either the survivor should 
pay to the exors. of the deceased the full share 
to which they should be entitled on the taking 
of a general account in writing of the partnership 
assets, ‘‘ such stock & other assets as shall not 
consist of money to be valued either by mutual 
agreement or valuation in the usual way nothing 
being charged for goodwill.” 

One brother died in 1886, & the survivor as 
sole exor. under his will eftected the valuation as 
directed, paid for the share as surviving partner, 
& thenceforth carried on the business on his own 
account. 

In an action brought in 1908 by the residuary 
legatees under the said will against the surviving 
partner in eflect for an account on the footing 
that there had been no operative sale & pur- 
chase in 1886 by reason of the valuation then 
made not being in manner authorised by the 
clause, & that the business must be deemed to 
have been carried on for the benefit of both 
parties to the suit :—J/eld: on the true construc- 
tion of the clause there was a binding contract of 
sale & purchase, & the valuation was only an 
incident in carrying out the same. The evidence 
showed that a substantially accurate method had 
been adopted, but even if error has been shown 
either in the method or the results it could not 
destroy the contract, but would fall to be cor- 
rected by the ct. on being clearly & conclusively 
proved. The price of goodwill must in any cvent 
be excluded from the valuation, & applts. could 
not rely exclusively on the dual character of deft. 
which had been imposed upon him by their own 
testator.—HorDERN v. HORDERN, [1910] A. C. 
465; 80L.J.P.C.15; 102 L. T. 867; 26T.L. R. 
524, PP. 0, 

947. Time of valuation—At date of death.|— 
B., the surviving partner in a business, being also 
the exor. of the deceased partner, carried on for 
eight years the business, which was insolvent at 
the death of the deceased partner, & then sold the 
business for £1,700. In a suit for the administra- 
tion of the deceased partner’s estate against B., 
as exor. :-—Held: the value of the goodwill ought 
to be ascertained at the time of the deceased 
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partner’s death, & not at the time of sale.— 
BROUGHTON v. BROUGHTON (1875), 44 L. J. Ch. 
526; 23 W. R. 770. 


SUB-SECT. 2.—-LICENSED PREMISES. 
948. Whether goodwill element in valuation.|— 
EDWARDS v. EDWARDS (1837), 1 Jur. 654. 


Annotation :—Retd. West London Syndicate v. I. R. Comrs., 
{1898} 2 Q. B. 507. 


949. Mode of valuation.|—In Aug. 1845, deft.’s 
testatrix granted to pltf. a lease of a public- 
house in London Road, Liverpool, for fourteen 
years, at a rent of £70 per annum, the latter pay- 
ing £300 for the goodwill; &, before the expira- 
tion of that lease, viz. in Mar. 1858, she granted 
him a further lease for fourteen years at a rent of 
£80 per annum. Each of these leases contained 
the following proviso: ‘‘ Provided also, & it 1s 
agreed & declared that, at the expiration or other 
sooner determination of the term hereby granted, 
all such sum & sums of money as shall or can be 
procured for the goodwill of the business of a 
licensed victualler in respect of the premises from 
an incoming tenant, shall be received by & belong 
to the lessee, his exors., etc.” 

The second lease being about to expire, negotia- 
tions took place between pltf. & deft. for a renewal, 
but they failed to come to terms; & deft., with 
notice of pltf.’s claim under the above proviso, 
granted a lease of the premises to a new tenant for 
a term of fourteen years, at a rent of £160 per 
annum, & a premium of £1,300. 

Upon a case stated for the opinion of the ct. by 
an arbitrator, to whom it was to be referred to 
assess the amount of damages pltf. was entitled 
to recover for the breach, if any, of the above 
proviso, upon tho principles to be laid down by 
the ct., it was found as a fact that ‘ the rental of 
£160 per annum reserved in the lease granted to the 
new tenant was, without any premium, bonus, or 
other payment whatever, a full & sufficient rental 
for the premises under such a Jease whether 
intended for a licensed victualler’s business or 
not’; «&, further, that ‘the goodwill of the 
business carried on by pltf. would, if belonging to 
the owner of the house, have had a very consider- 
able value, &, if such owner had in that case been 
willing to grant a lease similar to that granted 
to the new tenant, a sum exceeding £1,300 would 
without difficulty have been obtained for the good- 
will’ :—Held: the proviso was broken; & the 
arbitrator was to estimate the damages pltf. was 
entitled to recover for such breach, in the same 
manner as one accustomed to value ‘ goodwill ” 
as between outgoing & incoming tenant would 
estimate them, & in so doing was not to disregard 
the increased value of the property in the neigh- 
bourhood generally.—LLEWELLYN v. RUTHERFORD 
(1875), L. R. 10 C. P. 456; 44L. 3.0. P. 2815; 32 
L. T. 610. 


Sect. 5.—STAMPS AND OTHER DUTIES. 
Conveyance on sale—Liability to stamp duty.|— 
See REVENUE, Vol. XXXIX., p. 278, Nos. 621-627. 
Property passing on death.|—See Estate & 
OTHER DEATH DvuTIEs, Vol. XXI., p. 9, No. 35. 
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Part Vil.—Trade Unions. 


NotTe.—In this Part Trade Union Act, 1871 
(c. 31); Conspiracy & Protection of Property Act, 
1875 (c. 86); Trade Union Act (Amendment) Act, 
1876 (c. 22); Trade Disputes Act, 1906 (ec. 47); 
Trade Union Act, 1913 (c. 30); & Trade Disputes 
& Trade Unions Act, 1927 (c. 22), are referred to 
as 1871 Act, 1875 Act, 1876 Act, 1906 Act, 1913 
Act, & 1927 Act respectively. 


SECT. 1.—DEFINITIONS. 


Statutory definition.]|—See 1913 Act, ss. 1, 2. 

950. Combination for regulating relations — 
Between workmen & masters.|—-(1) Where the 
general objects of a society are legal, as in the case 
of a provident society the object of which is the 
relief of members when disabled by age or accident 
or when out of employment, the fact that some of 
its rules are illegal as being in restraint of trade 
does not constitute the society an illegal society, or 
prevent a member from recovering a sum of 
money payable to him under a rule of the society 
which is not illegal. 

(2) Rules made for the bond fide purpose of 
protecting the funds of such a society from claims, 
which may be avoided, are not illegal because they 
are incidentally to some extent in restraint of 
trade, provided that their provisions go no further 
than is reasonable & necessary for that purpose. 

(3)... “ Trade union” means any combina- 
tion for regulating the relations between work- 
men & masters, or between workmen & workmen, 
or between masters & masters, or for imposing 
restrictive conditions on the conduct of any trade 
or business ... the society |a friendly society] 
is a trade union within the definition clause 
(LINDLEY, I..J.). 

(4) The general proposition, that every society 
which has rules in restraint of trade is unlawful, 
w.e. criminal, & that its members are punishable 
at common law was denied by the ct. in R&R. v. 
Statner, No.1153, post, & cannot be supported 
(LINDLEY, L.J.).—SWAINE v. WILSON (1889), 24 
Q. B.D. 252; 59 L. J. Q. B. 76; 62 L. T. 309; 
o4 J. P. 484; 38 W. R. 261; 6T. TL. R. 121, C. A. 


-{nnotations :—As to (1) Consd. Chambecrlain’> Wharf r. 
Samith, [1900] 2 Ch. 605. Distd. Sayer v. Amalgamated 
Soc. of Carpenters & Joiners (1902), 19 T. L. KR. 122; 
Cullen v. Elwin (1904), 90 L. T. 810. Apld. Burke v. 
Amalgamated Soc. of Dyers, [1006] 2 K. B. 583 ; Gosney tv. 
Bristol Trade & Provident Soc., [1909] 1K. B.901. Distd. 
Jtussell vy. Carpenters & Joiners’ Amalgamated Soc., [1910] 
1K. B. 506. nsd. Osborne v. Amalgamated Soc. of 
Ry. Servants, [1911] 1 Ch. 540: Kelly v. National Soc. 
of oe Printers (1915), 113 L. T. 1055; Evans v. 
Heathcote, [1918] 1K. B. 418. Generally, Refd. Howden 
v. Yorkshire Miners’ Assocn., [1903] 1 K. B. 308. 


951. Between workmen & workmen.|— 
SWAINE v. WILSON, No. 950, ante. 

_ 952. Between masters & masters.] — 
SWAINE v. WILSON, No. 950, ante. 

953. Combination for imposing restrictive con- 
ditions on trade or business.]|—SWAINE v. WILSON, 
No. 950, ante. 

. 954. -|—Pltfs. were manufacturers of 

cased tubes,” & were members of a trade com- 
bination called the Cased Tube assocn., & defts., 
who were also manufacturers of cased tubes, 
consisted of all the other members of the assocn. 
The object of the assocn. was the regulation of 











PART VII. SECT. 1. 


q. Separate corporate entity.) — 
A trade union has some kind of corpo- 
rate entity distinct from the members 


who compore it.—EGAN rv. BARRIER 
BRANCH OF AMALGAMATED MINERS’ 
ASSOCN. ee 17S. R. N.S. W. 243; 
34 N. 8. W. W. N. 129.—AUS. 


xr. Society of mastcr masons formed 


prices in the trade, & in furtherance of that object 
it was pee by the rulcs that each member 
should be restricted in his output of cased tubes 
to a certain fixed percentage of the total output 
of the members, the percentage being based on the 
member’s actual output in preceding years. Each 
member whose output in any month exceeded 
his percentage was required to pay the profits of 
such excess into a ‘‘ pool,’”’ while each member 
whose output in any month was less than his 
percentage was entitled to receive a certain sum 
out of the pool. The rules provided that the 
members should sell their cased tubes only upon 
the terms & at the prices which should from time 
to time be fixed by the assocn. No means was 
provided by which a person who had once joined 
the assocn. could terminate his membership. By 
an agreement made between plitfs., defts., & certain 
firms, pltfs., in consideration of defts. fixing their 
percentage at a certain figure, agreed not to sell 
their cased tubes to any persons other than the 
said firms, who on their part agreed not to pur- 
chase any cased tubes from manufacturers other 
than the members of the assocn. The agreement 
provided that it should continue in force as long 
as the assocn. & a certain other society, over whom 
pltfs. had no authority, continued to control 
prices. For several months pltfs.’ output was 
less than their percentage, & they became entitled 
to receive from the assocn. sums of moncy out 
of the pool, & the secretary of the assocn. 
furnished them each month with an account 
showing how much they were entitled to for that 
month. Inanaction brought to recover the money 
so due :—Held: (1) the restraint of trade imposed 
by the agreement & the rules was unreasonable 
as between the parties, & therefore the agrec- 
ment was invalid at common law, & pltfs. 
could not recover thereon; (2) the assocn. was a 
‘trade union ”’ within the definition in 1876 Act, 
s. 16, & therefore under 1871 Act, ss. 3 & 4, the 
agreement was not void: & though the agree- 
ment could not be directly enforced, the debts 
created under it could form the foundation for 
an account stated, & pltfs. were entitled to recover 
on the accounts stated.— EVANS (JOSEPH) & Co. v. 
HEATHCOTE, [1918] 1 K. B. 418; 87 L. J. BK. B. 
593; 118 L. T. 556; 34 T. L. R. 247, C. A. 
Annotations :-—As to (1) Apld. McEllistrim v. Ballymacelligott 
Co-op. Agricultural & Dairy Soc.. (1919) A. C. 548. istd. 
Palmolive Co. (of England) v. Freedman, [1928] Ch. 264. 
Refd. Rawlings r. General Trading Co., {1921] 1 K. B. 635. 
As to (2) Consd. Thompson +. British Medical Assocn. 


(N.S. W. Branch), (1924) A. C. 764. Refd. Mckliistrim v. 
ee Co-op. Agricultural & Dairy Soc., (1919) 


Whether trade protection association a trade 
union.|—See Part VIII., post. 

955. Friendly society.,—SWAINE v. 
No 950, ante. 

956. Whether trade union a_ corporation.|— 
(1) A trade union registered under Trade Union 
Acts, can, by virtue of the provisions of 1871 Act, 
s. 7, but not otherwise, acquire & hold land. 

(2) The word ‘‘ purchase’ in 1871 Act. s. 7, 18 
used in its ordinary sense of ‘‘ buy for money ”’ ; 
not in the technical legal sense of ‘‘ acquire other- 
wise than by descent or escheat,’’ & consequently 
a devise of land by will to such a society is invalid. 


WILSON, 


to take orer unincorporated society— 
Not a_ trade union. }—-ABERDEEN 
MASTER MASONS’ INCORPORATION, LTD. 
v. SMITH, [1908] 8. C. 669; 45 Sc. L. RK. 
484; 158. L. T. 953.—SCOT. 
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Sect. 1.—Definitions. Sect.2: Sub-sects. 1 & 2, A.] 


. That society is a trade union registered under 

1871 Act, but it is not a corpn. (NorTH, J.). 

(4) In my opinion the sect. [1871 Act, s. 7] has 
nothing to do with the acquisition of land as 
forming part of the substratum of the society 
itself (NorTH, J.).—He Amos, CARRIER v. PRICE, 
[1891] 8 Ch. 159; 60 L. J. Ch. 570; 65 L. T. 69; 
39 W. R. 550; 7 T. L. RB. 559. 

Annotation :—As to (2) Consd. Re Clarke, Clarke v. Clarke, 
[1901] 2 Ch. 110. 

957. ]—(1) A trade union is neither a 
corpn., nor an individual, nor a partnership be- 
tween a number of individuals. ... It is an 
assocn. of men which almost invariably owes its 
legal validity to 1871 & 1876 Acts (FARWELL, J.). 

(2) The funds of the society are appropriated 
to the purposes of the society, & their misap- 
propriation can be restrained by injunction 
(FARWELL, J.). 

(3) The acts complained of are the acts of the 
assocn. They are acts done by their agents in 
the course of the management & direction of a 
strike; the undertaking such management & 
direction is one of the main objects of deft. society, 
& is perfectly lawful (FARWELL, J.).—TAFF VALE 
Ry. Co. v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS (1900), [1901] A. C. 426; 70 L. J. K. B. 
905, n.; 83 L. T. 474; 50 W. R. 44; 44 Sol. Jo. 
7143; revsd., [1901] 1 K. B. 170, C. A.; restored, 
(1901) A. C. at p. 434, TH. L. 

Annotations :—-As to (1) Expld. Linaher v. Pilcher (1901), 
70 L. J. K. B. 396. Consd. Yorkshire Miners’ Assocn. v. 
Howden, [1905] A. C. 256. Refd. Bussy v. Amalgamated 
Soc. of ane Servants & Bell Siddeat 240, L. R. 437; Parr 
v, Lancashire & Cheshire Miners’ Federation, [1913] 1 Ch. 
366; Kelly v. National Soc. of Operative Printers’ 
Assistants (1915), 84 L. J. K. 3. 2236; McLuskhey v. 
Cole, [1922] | Ch. 7; Marshall Shipping Co. v. Board of 
Trado, [1923] 2 K. B. 343. As to (2) Refd. Amalgamated 
Soc. of a Servants v. Osborne, [1910] A. C. 87; Ideal 
F v. Richards, [1927] 1 K. B. 374. As tu (3) Refd. 
Giblan_v. National Amalgamated Labourers’ Union of 
Great Britain & Ireland, [1903] 2 K. B. 600; Russell v. 
Amalgamated Soc. of Carpenters & Joiners, [1912] A. C. 
421. Generally, Refd. Aircy v. Weighill (1905), 49 Sul. 
Jo. 279 ; South Wales Miners’ Federation v. Glamorgan 
Coal Co. ee 74 iL. J. K. B. 525; Conway v. Wade, 
(1908) 2 K. B. 844; Vacher v. London Soc. of Com- 
positors, (1913) A. C. 107; Walker v. Sur, [1914] 2 K. B. 
930; Bloom v. National Federation of Discharged & 
Demobilised Sailors & Soldiers (1918), 63 Sol. Jo. 54 ; 
Hardic & Lane v. Chiltern, [1928] 1 K. B. 663. Mentd. 
Markt v. Knight S.S. Co., Sale & Frazar v. Knight 8.8. Co., 
{1910} 2 K. B. 1021 ; Mercantile Marme Service Assocn. v. 
Toms, [1916] 2 K. LB. 243, 

958. Not individual or partnership.|] — Tarr 
VALE Ry. Co. v. AMALGAMATED SOCIETY OF 
RAILWAY SERVANTS, No. 957, ante. 

959. Unincorporated statutory legal entity — 
Able to own property & act by agents.|—OsBORNE 
v, AMALGAMATED SOCIETY OF RAILWAY SERVANTS, 
No. 1089, post. 

960. Company—With power to regulate output 
& prices.|—Companies Act, 1900 (c. 48), s. 1, does 
not make the certificate of the Registrar of Cos. 
conclusive that the co. in respect of which he has 
granted a certificate is validly registered & is not 
in reality a trade union. The sect. only deals 
with ministerial acts. The mere fact that in its 
memorandum & arts. of assocn. a co. has power 
to enter into an arrangement for the regulation of 
the output of, & the price to be obtained for, goods, 
this not being one of the main objects of the co., 
does not constitute the co. a trade union, & as 
such incapable of registration under Companics 
Acts.— BRITISH ASSOCN. OF GLASS BOTTLE MANU- 
FACTURERS, LTp. v., NETILEFOLD (1911), 27 
T. L. R. 527. 


Annotation :-—Apld. Performing Right Soc. v. 
Theatre of Varieties, [1922] 1 K. B, 539. 
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TRADE AND TraDE UNIONS. 


.|—See, also, COMPANIES, Vol. IX., p. 17, 
Nos. 281-282. 

961. Test to be applied—-Preliminary statement 
of objects & rules—Read together.|—CHAMBER- 
LAIN’S WHARF, LTD. v. Smitu, No. 10386, post. 





SEcT. 2.—LEGALITY. 
SuB-SECT. 1.—IN GENERAL. 


962. Common law legality.|—-Pltf., being a 
member of & in receipt of sick pay from deft. 
society, was subjected to a deduction of 28. 6d. 
from his sick pay for breach of the rules of the 
society. He thereupon brought an action in the 
county ct. for a declaration to the effect that he 
had not broken the rules & for the return of the 
2s. 6d. as having been improperly deducted. It 
appeared that deft. society was registered under 1871 
& 1876 Acts as a trade union, & that its rules pro- 
vided for raising funds to secure to the members 
the benefits of a superannuation fund, a sick 
fund, a funcral fund, a travelling fund, & a trade 
fund. Rule 1 stated that the society was “‘a 
trade union.” By r. 7, clause 2, s. 4, ‘‘ Should 
work bo offered at the current rate of wages to any 
member receiving travelling relief, unless it be to 
fill the place of those fighting for better conditions, 
& he refuses to accept it, his allowance shall be at 
once stopped, & his card given up.” 

By r. 40. 8. 1. members paying to the trade fund 
were to be entitled to dispute pay, travelling 
relief, & assistance to sue employers under Em- 
ployers’ Liability & Workmen’s Compensation 
Acts. Sect. 2 was as follows: ‘‘ Strike pay will 
only be paid in support of members endeavouring 
to secure an advance of wages or resisting a reduc- 
tion of same, resisting an increase of the hours of 
labour, &, when desirable, endeavouring to secure 
a reduction of same.” By scct. 4, ‘‘ Should a 
strike take place, all members who are entitled 
to trade benefit under this rule shall receive pay 
at the rate of ls. 8d. per day for each working 
day, not to exceed six weeks. If the strike 
continue, the executive committee shall be 
empowered to continue pay for a longer period, if 
they, upon consideration, deem it necessary... -” 

By sect. 6, ‘‘ No officer or member of this society 
shall be authorised or permitted to take any 
active interest in, aid in any way, or otherwise 
assist [any trade movement except in his private 
capacity. ...” 

The judge held that the society was a trade 
union, that its objects were in restraint of trade 
& illegal at common law, & that therefore he was 
precluded by 1871 Act,s. 4, from entertaining the 
claim :—Held : there was jurisdiction to entertain 
the claim, for the objects of the society were not 
illegal, & the rules amounted to no more than an 
insurance of the members against the consequences 
of a strike. 

It is a common mistake to suppose that every 
trade union is, apart from the Act of 1871, an 
unlawful combination (CozENs-Harpy, M.R.).— 
GOZNEY v. BRISTOL TRADE & PROVIDENT SOCIETY, 
{1909} 1 K. B. 901; 78 L. J. K. B. 616; sub nom. 
GOSNEY v. BRISTOL, WEST OF ENGLAND & SOUTH 
WALES OPERATIVES’ TRADE & PROVIDENT SOCIETY, 
er T. 669; 25 T. L. R. 370; 53 Sol. Jo. 341, 


Annotations :—Distd. Russell v. Amalgamated Soc. of 
Carpenters & Joiners, [1910] 1K. B. 506. Apld. Kelly v. 
National Soc. of Operative Printers’ Assistants (1914), 84 
L. J. K. B. 557. efd. Mudd v. General Union of Opera- 
tive Carpenters & Joiners (1910), 103 L. T. 45; Kelly v. 
National Soc. of Operative Printers (1915), 113 L. T. 1055 ; 
Evans v. Heathcote, [1918] 1 K. B. 418. 


Part Vil.—Trape Unions. 


963. ——.]—-Long before the statutes of 1871 
& 1876 were enacted trade unions were things in 
being, the general features of which were familiar 
to the public mind. .. . Statutes did not set them 
up (LorD SHAW OF DUNFERMLINE).—AMALGA- 
MATED SOCIETY OF RaILway SERVANTS v. 
OsBORNE, [1910] A. C. 87; 79 L. J. Ch. 87; 101 
L. T. 787; 26T. L.R.177; 54 Sol. Jo. 215, H. L. ; 
affg. 8. C. sub nom. OSBORNE v. AMALGAMATED 
SOCIETY OF RAILWAY SERVANTS, [1909] 1 Ch. 163, 
C. oe subsequent proceedings, [1911] 1 Ch. 540, 
O.A. 


Annotations :—Refd. Kelly v. National Soc. of Operative 
Printers’ Assistants (1915), 84 L. J. K. B. 2236. Mentd. 
Russell v. Amalgamated Soo. of Carpenters & Joiners, 
per 1K. B. 506; Wilson v. Amalgamated Soc. of 

ngineers, [1911] 2 Ch. 324; Gaskell v. Lancashire & 
Cheshire iners’ Federation (1912), 28 T. L. R. 518: 
Vacher v. London Soc. of Compositors, (1912] 3 K. B. 547; 
Carter v. United Soc. of Boilermakers (1915), 85 L. J. Ch. 
289 ; Kemp v. Glasgow Corpn., (1920) A. C. 836: Jenkin 

v. Pharmaceutical] Soc. of Great Britain, [1921] 1 Ch. 392; 
Re Quinn & National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


964. -|—RUSSELL v. AMALGAMATED So- 
CIETY OF CARPENTERS & JOINERS, No. 987, post. 

965. Statutory legality.|.—Tarr VaLe Ry. Co. 
v. AMALGAMATED SOCIETY OF RAILWAY SERVANTS, 
No. 1295, post. 











966. Legal entity.|— OsBORNE v. AMALGA- 
MATED SOCIETY OF KAILWAY SERVANTS, No. 1089, 
post. 

967. Overriding former statutory illegality 


—Under Unlawful Societies Act, 1799 (c. 79), & 
Seditious Meeting Act, 1817 (c. 19).|—Luny v. 
WARWICKSHIRE MINERS’ Assocn., No. 1034, post. 


SURB-SECT. 2.—LEGAL AND ILLEGAL COMBINA- 
TIONS. 


A. In General. 


See 1913 Act, Sect. 2 (2), (3). 

968. Evidence of legality-—By rules of union— 
Rules cloak to shield illegal objects.|—(1) If the 
printed rules are not the real rules of the assocn. 
& if the society under the pretence of being a 
benevolent institution is really ascheme in whole or 
in part designed for the encouragement & support 
of illegalstrikes, the society must be deemed to be 
established for an illegal purpose (ITANNEN, J.). 

(2) A strike is properly defined as ‘a simultane- 
ous cessation of work on the part of the work- 
men”; & its legality or illegality must depend 
on the means by which it is enforced & on its 
objects. It may be criminal, as if it be part of 
a combination for the purpose of injuring or 
molesting masters or men: or it may be simply 
illegal, as if it be the result of an agrecment 
depriving those engaged in it of their liberty of 
action... or it may be perfectly innocent, as 
if it be the result of the voluntary combination of 
the men for the purpose only of benefiting them- 
selves by raising their wages (IUANNEN, J.). 

(3) The question whether a society has been 
established for illegal purposes or not, ought, 
as I think with rare exceptions, to be decided by 
the rules themselves. . . . To explain & interpret 
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these rules by vague general evidence of what may 
be sometimes done is, I think, objectionable. . . . 
I admit that cases may arise where a society may 
intentionally be established for illegal purposes, 
but may studiously keep such purposes from sight 
while they carry them out in practice. In such 
cases parol evidence of the acts & practice of the 
society might be very important... . Such 
evidence would not however be given to explain or 
interpret the rules but to show that they were a 
fraud & a sham (HAYES, J.).—FARRER v. CLOSE 
(1869), L. R. 4 Q. B. 602; 10 B. & S. 553; 38 
L. J. M. C. 182; 20 L. T. 802; 33 J. P. 517; 17 
W. R. 1129. 


Annotations :—As to (1) Refd. Swaine v. Wilson (1889), 24 
Q. B.D. 252. Asto (2) Consd. Russell v. Amalgamated Soc. 
of Carpenters & Joiners, [1910] 1 K. B. 506. Refd. 
Mogul 8.8. Co. v. McGregor, Gow ree) 23 Q. B. D. 598. 
Generally, Refd. R. v. Stainer (1870), 39 L. J. M. C. 54; 
Old v. Robson (1890), 6 T. L. R. 151; Gozney v. Bristol 
Trade & Provident Soc., [1909] 1 K. B. 901. 


969. Severability of legal & illegal 
rules.|—SWAINE v. WILSON, No. 950, ante. 





























970. ——.|—-CULLEN v. ELWIN, 
No. 1098, post. 

971. —— .|—-RUSSELL v. AMALGA- 
MATED SOCIETY OF CARPENTERS & JOINERS, No. 
987, post. 

972. .}| — Pitf., who was a 


member of deft. society, a trade union, & had been 
expelled therefrom by a resolution of the executive 
committee, brought an action to obtain reinstate- 
ment as a member on the ground that his expulsion 
was ultra vires & void. Defts. took the prelimi- 
nary objection that the society was at common law 
an illegal assocn., & further that having regard to 
1871 Act, s. 4, (3) (a), the action was not main- 
tainable, being “instituted with the object of 
directly enforcing any agreement for the applica- 
tion of the funds of a trade union to provide 
benefits to members.’’ The rules of the society 
provided that the executive committee could only 
sanction, as distinct from ordering, a strike, & 
any member striking without such sanction was 
not entitled to strike pay. Under certain circum- 
stances the committee were empowered to issue 
notice papers to the men for signature &, if signed 
by two-thirds of the men, to fix a day for handing 
the same to the employers, & if a strike ensued the 
committee were to assist the men in the struggle. 
The committee had power to expel a member 
found guilty of attempting to injure the society 
or break it up otherwise than as allowed by the 
rules. Apart from this the rules did not provide 
that when a strike was sanctioned by the com- 
mittee every member was bound to strike, nor did 
they prevent members who had_ struck from 
resuming work if they pleased :—Held: (1) the 
rules were not in restraint of trade, & the society 
was a lawful assocn. at common law. 

It [the socicty] is possessed of considerable 
property which belongs to the members, & any 
member unjustly excluded may invoke the 
assistance of the ct. (CozENs-HARDY, M.R.). 

(2) The action was not a proceeding instituted 
with the object of directly enforcing an agreement 
for the application of the funds of the union * to 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


t. Association for political pur- 
poses.\—-The Victorian Assocn. was 
established as stated by its prospectus 
for the purpose of secking out & pro- 
moting by all lawful means in its power 
the return to Parliament of men of 
liberal & enlarged views who by 
experience, education & character were 
calculated to command the respect & 
enjoy the confidence of their fellow 


colonists & who would in their political 
career be guided by a tenacious regard 
for the public welfare rather than by a 
desire to obtain the temporary appro- 
bation of any section of the community. 
On a case stated without pleadings 
between the joint-treasurers of tho 
socicty & one of the members in au 
action on the undertaking of the 
latter to subscribe to the funds of the 
society :—Held: tho assocn. was not 
illegal nor the members’ undertaking a 


void one. —RYAN v. STEPHENS (1864), 
1 W. W. & -A’B. 102.—AUS. 


a. Association “‘unduly to lessen 
competition in sale of coal.’?}—HATELY 
v. ExviioTrr (1905), 5 O. W. KR. 261; 
9 OU. L. R. 185.—CAN. 


b. Evidence of lcgality—Conduct & 
practice of union.}—CHASE ¥v. STARR 
(Man.), [1923] 4 D. L. R. 103; (1923) 
3 W. a. I. 500; affd., 653. C. R495. 
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Sect. 2.—Legality : Sub-sect. 2, A., B. & C.) 


provide benefits to members’’; & consequently 

the action was maintainable. 

(3) Illegality must not be presumed or inferred. 
It must be established, if at all, upon some plain 
provision in the rules (COZENS-HARDY, M.R.). 

(4) Imay add that the mere introduction of some 
objectionable rules will not necessarily taint the 
whole of the rules (COZENS-HARDY, M.R.). 

(5) The right to have benefits from the funds is 
unenforceable. . . . There is nothing In 1871 Act, 
s. 4, to forbid a ct. to entertain legal proceedings 
to enforce the member’s right to his vote or his 
right to his distributive share in winding up 
(BUCKLEY, J..J.).—OSBORNE v. AMALGAMATED 
SocIErTy OF RAILWAY SERVANTS, [1911] 1 Ch. 5403 
80 L. J. Ch. 315; 104 L. T. 267; 27 T. L. R. 289, 
Cc. A. 

Annotations :—As to (1) Distd. Thomas v. Portsmouth 
‘A ” Branch of Ship Constructive, etc. Assocn. (1912), 
28 TT... 372. Asto (2) Refd. Donkin v. Pearson, {1911} 
2K. . 412. As to sf olld. Kelly v. National Soc. of 
Operative Printers’ Assistants (1914), 84 L. J. WK. B. 557. 
Consd. It. v. Choshiro County Court Judge & United Soc. 
of Boilermakers, Ec p. Malone, [1921] 2 K. B. 694; 
Ainalgamated Sec. of Carpenters, Cabinet Makers & Joiners 
.. Braithwaite, Gencral Union of Operative Carpenters & 
Joiners v. Ashley, [1922] 2 A. C. 440. Refd. Parr x. 
Lunecashire & Cheshire Miners’ Federation (1913), 108 

. T. 446. 


973. Plain provision as to illegality.| 
—OSBORNE v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS, No. 972, ante. 

974. Conduct & practice of union.| — 
FARRER v. CLOSE, No. 968, ante. 

975. Illegality not to be presumed or inferred.|—- 
OSBORNE v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS, No. 972, ante. 

976. Mutual insurance society.]—-GozNry v. 
BRISTOL TRADE & PROVIDENT SUCIETY, No. 962, 
ante. 

977. Enforcement of legal rules—Notwithstand- 
ing existence of illegal rules—General objects of 
union legal.|——-SwAINE v. WILSON, No. 950, ante. 











B. Provisions in Restraint of Trade. 

978. Whether combination  illegal.|—HiILToN 
v. ECKERSLEY, No. 50, ante. 

979. .}—RiaBy v. CUNNOL No. 1035, post. 

980. —-—.|—A_ society cstablished for the 
protection of a particular trade contained a rule 
that no member should employ any traveller, 
carman, or outdoor employee who had left the 
service of another member without the consent 
in writing of his late employer till after the 
expiration of two years :—Held: the rule was 
unreasonable, in restraint of trade, & void. Qu.: 
whether the society was to any & what extent 
within 1871 & 1876 Acts. 

|The article] is not even limited in its application 
to any particular employee who, from their 
position, might have confidentially acquired any 
knowledge in their employment ... The great 
objection to this covenant is that it might be 
used most oppressively by preventing a man who 
had never been in any confidential position & 
never desired improperly to use the information 
he had then acquired from getting employment 
from another master in the trade which he knew 
most about (CoTron, L.J.).—MINERAL WATER 
BoTTLE EXcHANGE & TRADE PROTECTION SOCIETY 
v. BooTH (1887), 36 Ch. D. 465; 57 L. T. 573; 
36 W. Rh. 274, C. A. 
Annotations :—Consd. Davies v. Thomas, [1920] 2 Ch. 189. 

Refd. Chamberlain’s Wharf v. Smith (1900), 83 L. T, 238. 

981. |—A society was registered as a 
trade union under 1871 Act, & in addition to its 
rules laying down the duties of members with 
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reference to trade questions, & imposing fines, 
suspension & expulsion upon members violating 
the rules as to trade matters, it also contained 
rules giving to members certain allowances out of 
the funds in cases of sickness, accident, infirmity, 
or want of employment, & other allowances 
similar to those of a friendly society. A member 
sued in the petty session ct. for one week’s sick 
benefit which was refused to him by the society ; 
the magistrates made an order for the payment 
of the sum claimed, holding that the suciety was 
substantially a friendly society, & that they had 
jurisdiction in the matter :—Held: as some of 
the objects of the society were in restraint of 
trade, the society was at common law an illegal 
assocn., & although such society was made legal 
to a certain extent by 1871 Act, sect. 4 of that Act 
prevented any ct. from entertaining or enforcing 
any agreement between the members to provide 
benefits to members, & consequently the magis- 
trates had no jurisdiction to make the order in 
question.—_OLD 7. Ronson (1890), 59 L. J. M. OC. 

41; 621. T. 282; 51/3. P. 597; 38 W. Rh. 415; 

6T. L. R. 151, D.C. 

Annotations :-—Folld. Suyer v. Amalgamated Soc. 
Carpenters & Joiners (1902), 19 T. L. R. 122. Consd. 
Cullen v. Elwin (1904), 90 L. T. 840. Expld. Burke v. 
Amalgamated Soc. of Dyers, (1906] 2 K. B. 583. Consd. 
Gozney v. Bristo] Trade & Provident Soc., [1909] 1 K. B. 
901, efd. Russell v. Amalgamated Soc. of Carpenter: 
& Joiners, [1910] 1 K. KB. 506; Pratt v. British Medical 
Assocn,., [1919] 1 K. B. 244. 

982. -\—URMSTON (TREASURER, ETC.) tv. 
WHITELEUGG, No. 1805, posi. 

983. -| — ASPDEN tv. STEAM 
Makers’ Society (1904), Limes, Dec. 14. 

984. |—Mupp wv. GENEKAL UNION OF 
OPERATIVE CARPENTERS & JOINERS, No. 1101, post. 

985. -|\—OSBORNE v. AMALGAMATED So- 
CIETY OF RAILWAY SERVANTS, No. 972, ante. 

986. |}—An action was brought by a 
member against deft. trade union to recover an 
amount in name of sick benefit :—Held: apart 
from the provisions of 1871 Act, the trade union 
was an illegal assocn., as its rules were in restraint 
of trade, & the action could not be maintained. — 
THOMAS v. PortrsmouTtTH “° A’’ BRANCH OF SHIP 
JONSTRUCTIVE, ETC. ASSOCN. (1912), 28 T. L. R. 
372, DT). C. 

987. -|—The rules of a society registered 
under Trade Union Acts, 1871 (c. 31) & 1876 
(c. 22), combined provisions for the militant pur- 
poses of a trade union, which were admittedly in 
restraint of trade, with provisions for the provident 
purposes of a friendly society, & the subscriptions 
of the members were applicable to all the purposes 
of the society. One of the rules provided for the 
expulsion of members for non-compliance with 
the decisions of the managing or branch com- 
mittees directing the militant opcrations of the 
society or for violating the recognised trade rules 
of the district :—Held ; an action [by the personal 
representative] against the society & its trustees 
for payment of moneys alleged to be due to a 
member under the rules in respect of super- 
annuation benefit was not maintainable under 
the Act of 1871 & was not maintainable apart 
from the Act; because (1) (LORDS LOVEBURN, C. 
& ATKINSON), the society, being a voluntary 
assocn., could not have been sued in such an 
action in its own name; (2) (LORDS MACNAGHTEN, 
SHAW OF DUNFERMLINE, MERSEY & RoBsoN), 
the society was an illegal assocn. at com- 
mon law, inasmuch as its main purposes were in 
unreasonable restraint of trade & the rules relating 
to those purposes were not severable from the 
rules relating to its provident purposes. 
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(8) There have been many & probably there may 
be still some trade unions lawful in every point of 
view & not depending for their legality on their 
immunity in the Act of 1871 (LoRD MACNAGHTEN). 

(4) Having regard to the constitution of the 
society, the powers vested in its executive officers, 
& the blending of its funds for all purposes, it is 
impossible to separate from what is legal from what 
is not legal (LORD MACNAGHTEN). 

(5) The reference to the occurrence of strikes in 
the rules or the provision for the support of 
members during a strike does not per se make the 
association illegal (LORD SHAW OF DUNFERMLINE). 
—RUSSELL v. AMALGAMATED SoOcIETY OF CAR- 
PENTERS & JOINERS, [1912] A. C. 421; 81 L. J. 
K. B. 619; 106 J.. T. 433; 28 T. L. R. 276; 56 
Sol. Jo. 342, H. L.; affg., [1910] 1 K. B. 506, 
C. A. 

Annotations -— As to (2) Apld. Mudd v. General Union of 
Operative Carpenters & Joiners (1910), 103 L. TT. 44; 
Bakor v. Ingall, {1912} 3 kK. B. 106; Thomas vr. Ports- 
mouth “A” Branch of Ship Constructive, etc. Assocn. 
(1912), 28 T. L. It. 372. eid. McEllistrim v. Bally- 
macelligott Co-op. Agricultural & Dairy Soc., [1919] 
A. C. 548; Pratt v. British Medical Assocn., [1919) 
1K, B. 244. Generally, Retd. Kelly v. National Soc. of 
Operative Printers’ Assistants (1915), 84 L. J. K. B. 2236. 
988. | —A.-G. OF COMMONWEALTH OF 

AUSTRALIA UV. ADELAIDE S.S. Co., Lrv., No. 68, 

ante. 

989. .|—EvANS (JOSEPH) & Co. v. HEATH- 
coTR, No. 954, ante. 

990. Rules only incidentally in restraint of trade 
—Bona fide intention to protect funds.'—SwaInr 
v. WILSON, No. 950, ante. 

Strikes.]|—See Sub-sect. 2. C., post. 








C. Strikes. 

See 1927 Act, s. 1. 

991. Whether strike definable.} —Farrek v. 
CLOSE, No. 968, aitte. 

992. .|~--There is no authority which gives 
a legal definition of the word ‘“ strike ’’ but [ 
conceive the word means a refusal by the whole 
body of workmen to work for their employers in 
consequence of cither a refusal by the employers 
of the workmen’s demand for an increase, or of a 
refusal by the workmen to accept a diminution 
of wages when proposed by their employers 
Se C.B.).— Ring v. PARKER (1876), 34 L. T. 


Annotation :--Mentd. De Oleaga +. West Cumberland Iron 
& Stecl Co. (1879), 4 Q. LB. D. £72. 








993. .|—Lyons (J.) & Sons v. WILKINS, 
No. 1167, post. 
994. ——.|—-(1) Where workmen § strike in 


breach of their contracts those who help to main- 
tain the strike by money & counsel are not liable 
to pay damages to the employers merely because 
losses are thereby caused to the employers. 

A trade union having been sued for damages 
on the ground that workmen had been induced to 
break their contracts with their employers by 
Officials of the union, & that the union had ratified 
& adopted the acts of their officials :—Held: the 
union was not liable, those who procured the strike 
not having been authorised by the rules or by the 
action of the union. 

(2) This word [‘ strike ’’] is of an artificial 
character, & does not represent any legal defini- 
tion or description (LORD JAMES or HEREFORD). 

(3) I do not think that inducing or attempting 
to induce men not to work for a particular employer, 
or & combination for that purpose, is a cause of 
action, if it be done in furtherance of what the 
parties in good faith believe to be their trade 
interests, though it may injure the employer in his 
business (LORD DAVEY). 
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(4) A local strike will naturally be engineered 
by the local branch officials, but in my opinion 
the branch officials are not agents of the union 
with authority to bind the union by their acts in a 
local strike. Such agency must be founded on 
something outside the rules & its existence must be 
proved by those who rely on it (LORD JAMES OF 
HEREFORD). 

(5) It is true that in certain conditions the 
assocn. is bound to furnish strike pay. Will that 
circumstance create the agency for which counsel 
contends ?_ I will suppose that the employers are 
also members of an assocn. of coalowners, aS we 
are told that they are, & that the coalowners’ 
assocn. bind themselves to support each other 
with money in the event of any one member 
locking out his workmen after certain conditions 
had been observed. If such member locked out 
his men without giving the notice prescribed by 
contract it would seem very strange to suppose the 
other members were liable to damages for an act 
over which they had no control & which was 
contrary to the conditions. Yet the cases are 
precisely the same (LorRD LOREBURN, C.).——- 
DENABY & CADEBY MAIN COLLIERIES, LTp. v. 
YORKSHIRE MINERS’ Assocn., [1906] A. C. 384; 
751. J. K. B. 961; 95 L. T. 561; 22 T. 1, 8. 
513, IT. L. 
annotations :-—As to (1) Consd. Gozney rv. Bristol, otc. Trade 

& Provident Soc., {1999} 1 K. B. 901. Expld. Smithics 

1”. National Assocn. of Operative Plasterers, {1900} 1 


K. B. 310. The head-note . .. does not I think accu- 
rately state the result of the decision (BUCKLEY, L.J.). 


995. —--.J]—A ‘strike’? of workmen is not 
limited to disputes between employers & workmen 
with regard to increase or diminution of wages : 
it includes a general concerted refusal by workmen 
to work in consequence of an alleged grievance.— 
WILLIAMS BROTUERS (HULL), LYTp. v. NAAMLOOZE 
VENNOOTSCHAP (W. H.) BERGHUYS KOLENHANDEL 
(1915), 86 L. J. WK. iB. 334; 21 Com. Cas. 253. 

996. How far legal.|—Farrer v. CLOsSF, No. 
968, ante. 


997. -—-—.'—Lyons (J.) & Sons tv. WILKINS, 
No. 1167, post. 

998. ——-.|—Tarr VALE Ry. Co. v. AMALGA- 
MATED SOCIETY OF RAILWAY SERVANTS, No. Yor, 
ante. 

999. ——.!—QUINN v. LEATHEM, No. 1179. 
post. 

1000. }—DENABY & CADEBY MAIN 





COLLIERIES, LTp. v. YORKSHIRE MINERS’ AsSOCN., 
No. 994, ante. 

1001. .|—JosE v. METALLIC ROOFING Co. 
OF CANADA, Lrp., No. 1187, post. 

1002. General strike—-Where no trade 
dispute existing.|—(1) A general strike called by 
the Trades Union Congress Council in a trade 
where no trade dispute can be shown to exist is 
illegal. Persons inciting or taking part in such 
a strike are not protected by 1906 Act, & trade 
unionists who refuse to obey the order to strike 
cannot be deprived of their trade union benetlits. 

(2) Trade union funds are held in a fiduciary 
capacity & cannot legally be used for or depleted 
by paying strike pay to any member of a union who 
illegally ceases to work. 

(3) Branch officers of a Union, who called a 
strike on instructions from an outside body with- 
out the authority of their own central executive 
& without the ballot prescribed by the rules, 
restrained by injunction.—NaTIONAL SAILORS’ & 
FIREMEN’s UNION OF GREAT BRITAIN & IRELAND 
v. REED, (1926] Ch. 536; 95 L. J. Ch. 192; 135 
L. T. 103; sub nom. NATIONAL SEAMEN'S & 
FIREMEN’s UNION OF GREAT BRITAIN & IRELAND 
v. McVey, SAME v. REED, 42 T. L. R. 513. 
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Sect. 2.—Legality: Sub-sect. 2, C. Sect. 3: Sub- 
ee & 3,A. & B.(a), (0). Sect. 4: Sub- 
sect. 1.] 


1003. Provision in rules relating to strikes— 
Whether per se illegalising union.|—-RUSSELL v. 
AMALGAMATED SOCIETY OF CARPENTERS & 
JOINERS, No. 987, ante. 

Strike pay.]—See Nos. 1078-1080, post. 


SEcT. 3.—TRADE UNION AGREEMENTS. 
Sus sect. 1.—IN GENERAL. 

1004. Foundation of jurisdiction of court to 
interfere—Invasion of right of property—Necessity 
for society to possess property.|—RicBy v. Con- 
NOL, No. 1035, post. 


SUB-SECT. 2.—TRADE UNIONS LEGAL AT 
COMMON LAW. 
Legality of combination.|—Scee Sect. 2, sub-sect. 
2, ante. 
1005. Agreement enforceable.] — GozNEy  v. 
Z BTO} TRADE & PROVIDENT SocIETY, No. 962, 
ante. 


SUB-SECT. 3.—TRADE UNIONS ILLEGAL AT 
CoMMON Law. 
A. Validity of Agreements. 

See 1871~1906 Acts. 

Legality of combination.]—Sce Sect. 2, sub-sect. 
2, ante. 

1006. Agreement not vold.|—STrick v. SWANSEA 
TIN-PLATE Co., No. 1148, post. 


1007. ———_.]|—ASPDEN v. STEAM ENGINE 
MAKERS’ Society (1904), Zimes, Dec. 14. 
1008. ——-.] — OSBORNE v. AMALGAMATED 


SOCIETY OF RAILWAY SERVANTS, No. 972, ante. 

1009. .|—Evans (JosEeri) & Co. v. HEATH- 
COTE, No. 954, ante. 

1010. Agreements not confined to unenforceable 
agreements—Within 1871 Act, s. 4.|—-LEES 1. 
LANCASHIRE & CHESHIRE MINERS’ FEDERATION 
(1906), Zimes, June 20. 

1011. Valid foundation for declaration—For 
account stated.|—-Iivans (JOSEPH) & Co. v. HEATH- 
COTE, No. 954, ante. 





B. Enforceability of Agreements. 
(a) Agreements within 1871 Act, Sect. 4. 
See 1871 Act, s. 4. 
1012. Agreement in restraint of trade.] — 
URMSTON (TREASURER, ETC.) v. WuITELEGG, No. 








1305, post. 
1013. .|—CULLEN v. ELWIN, No. 1098, post. 
1014. |\—ASPDEN v. STEAM ENGINE 
MAKERS’ SOCIETY (1904), Times, Dec. 14. 
1015. ——-.] — RUSSELL v. AMALGAMATED 


SoclETY OF CARPENTERS & JOINERS, No. 987 ante. 

1016. .|—EVANS (JOSEPH) & Oo. v. HEATH- 
coTE, No. 954, ante. 

1017. Agreements relating to levies or fines— 
Injunction to restrain levy.|—-Whcere the executive 
committee of a registered trade union have passed 
a resolution inflicting fines upon members who have 
acted in a manner prejudicial to the welfare of the 
society by working in the same shop with a non- 
member the society will not be restrained at the 
instance of the members on whom such fines have 
been stated to have been imposed from levying 
them even on the assumption that the rules gave 
no direct power of fining. To prohibit the 
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defendants from levying such fines at the instance 

of parties who still wish to retain the benefit of 

membership of the society with its attendant 
advantages would be entertaining legal proceedings 
instituted with a view to directly enforcing an 

agreement within 1871 Act, s. 4.—MULLETT v. 

UNITED FRENCH POLISHERS’ LONDON SOcIETY 

(1904), 91 L. T. 183; 20 T. L. R. 595. 

Annotations :—Retd. Steele v. South Wales Miners’ Federa- 
tion (1907), 96 L. T. 260; Osborne v. Amalgamated Soc, 
of Ry. Servants (1911), 80 L. J. Ch. 315. 

1018. Action to restrain proceedings on 
invalid ballot.|—The Executive Council of a trade 
union called a general ballot on the question of a 
levy on members, & on the proposal being 
defeated, decided a fortnight later to hold a second 
general ballot on the question of a similar levy. 
The voting papers at the second ballot, in breach of 
the rules, were not, except in the London dis- 
trict, checked by the scrutineers appointed to 
check all general ballots. The second ballot 
resulted in favour of the levy. The council after- 
wards held a third ballot as to alterations in the 
rules, & the ballot papers were issued to the 
London branch with the card numbers of the 
members thereon, whereby the votes of the 
members could be identified. Pltfs., who were 
members of the trade union, thereupon brought 
actions against members of the council for a 
declaration that the second & third ballots were 
invalid & for an injunction restraining defts. from 
acting thereunder :—J/eld: (1) if the officials of 
the society were satisfied that it was of extreme 
importance to get a reversal of a decision on the 
first ballot they were entitled to hold a second 
ballot immediately afterwards, but the second 
ballot was invalid as the scrutiny of about half the 
votes was made by the wrong persons; (2) the 
third ballot was invalid as there had been no such 
secrecy as was provided for by the rules; & 
the ct. was not precluded by 1871 Act, s. 4, from 
entertaining the actions, & there would be a 
declaration that pltfs. were not hable to pay the 
levy & that the third ballot was not properly 
held.—BRoDIE v. BEVAN, DUNN v. BEVAN (1921), 
38 T. L. RK. 172. 

1019. Agreements between one union & another.| 
—Pltfs. were the secretary & other officials of an 
unregistered trade union called the Glasgow & 
District Glass Bottle Makers’ Trade Protection 
Society, & defts. were the secretary & trustees of 
the National Federation of Glass Bottle Workers, 
an unregistered trade union of which pltf. society 
was a constituent member. The Federation had 
passed a resolution purporting to expel plté. 
society on the ground that pltf. society had by 
refusing to carry out a resolution of the Federation 
acted in contravention of the rules & thereby 
forfeited its membership. In a representative 
action for a declaration that the expulsory resolu- 
tion was invalid, & that pltf. society was still a 
member of the Federation, & for an injunction to 
restrain the Federation from acting on the resolu- 
tion :—Held: the action was brought for the 
purpose of directly enforcing an agreement between 
the two trade unions whereby the one was admitted 
as a member of the other, &, under 1871 Act, 
s. 4 (4), could not be entertained by the ct. 
Semble: one trade union may be a member of 
another.—McLUSKEY v. COLE, [1922] 1 Ch. 7; 
O01 L. J. Ch. 242; 126 L. T. 269, C. A. 

1020. -|—Pltf. was a member of a pro- 
vincial trade union which made an agreement 
with a London trade union that a member of the 
former union should, if he came to London, be 
entitled to membership of the latter union. Plt. 
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was offered a job in London, but was refused 
membership in the London union, & he was 
therefore unable to accept the job. Pltf. there- 
upon brought an action against the London union 
& its secretary for a declaration that he was entitled 
to membership of the London union, & for an 
injunction & damages:—Held: as the agree- 
ment was made, not between pltf. & deft. trade 
union, but between the two trade unions & as 
pitf. was neither directly nor indircctly a party to 
it, the action failed HOLLAND v. LONDON 
Society or CompostTors (1924), 40 T. L. R. 440. 

Agreements providing for benefits.} — Sce, 
generally, Sect. 5, post. 

Enforcement by entertaining application by 
expelled member.|—-See Nos. 1035-1040, post. 


(b) Agreements Not Within 1871 Act, Sect, 4. 

See 1871 Act, s. 4. 

1021. Restraint of amalgamation.]|—-WoOLFE v. 
Marruews, No. 1123, post. 

1022. Agreement to pay member costs of legal 
proceedings.|—LEES v. LANCASHIRE & CUESHIRE 
MINERS’ FEDERATION (1906), Z’imes, June 20. 


SrctT. 4.—REGISTERED TRADE UNIONS 
SuB-SECT. 1.—REGISTRATION. 

Sce 1871 Act, ss. 6, 18, 17; I876 Act, 5s. 6; 
Regulations, 1876 & 1890, Governing Registered 
Trade Unions, ss. 11, 154, 15B. 

1023. Conditions precedent—Trade union must 
be In existence.]—-I’or a trade union to be capable 
of registration under the 1871-1913 Acts, it must 
have come into existence before the date of the 
application for registration & not be merely a 
proposed trade union at that date. 

nen therefore two applications were made for 
registration of trade unions under the same name 
& it appeared that the application made first in 
time related only to a proposed & not an existing 
union, an order was made for registration in respect 
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to the later application, which had reference to an 
existing union, the name being modified so as to 
prevent confusion with a union of the same name 
that had only ceased to exist some two years before. 
—Re NatTIONAL UNION oF SuHips’ STEWARDS, 
Cooks, BurcHEers & BAKERs, [1925] Ch. 20; 94 
L. J. Ch. 37; 132 L. T. 628; 40 7. LL. BR. 871. 
Objects must be statutory.|——See Nos. 450, 
954, ante. 

1024. Discretion of registrar—Two applications to 
register in same name—Refusal to register until 
status of applicants determined by court.|—A 
trade union which had been some years in opera- 
tion, became divided into two sections, each 
section claiming to have the governing body 
among them. Both sections applied to register 
the trade union by the name which the society 
had always gone by. The registrar heard evidence 
voluntarily given by each party, & finding there 
was a bond fide dispute, refused to register the 
trade union under either application until the 
decision of a competent ct. determined the legal 
status of the appcts. On a rule for a mandamus, 
obtained by the parties first applying to compel 
the registrar to register the union on their applica- 
tion :—Held: (1) irrespective of the regulations, 
the registrar was right, under the Act, in refusing 
to register, s0 as not to alter the position of the 
parties ; (2) the dispute between the members of 
this society was one which ought to be decided by 
the Ct. of Ch. & this ct. would not enter into the 
merits upon a rule for mandamus.—R. v. FRIENDLY 
SocIETIES REGISTRAR (1872), lL. Rh. 7 Q. B. 741; 
41 L. J. Q. B. 3663; 27 L. T. 2295; 37 J. P. 262. 
Annotation :—As to (2) Consd. Rigby v. Connol (1880), 14 

Ch. D. 482. 





1025. Certificate of registration—Not conclusive 
as to passing or alteration of rules.|—-OSBORNE v. 
AMALGAMATED SOCIETY OF RAILWAY SERVANTS, 
No. 1089, post. 

1026. Validity until cancellation—Objects 
of union illegal.|—ParR v. LANCASHIRE & 
CHESHIRE MINERS’ FEDERATION, No. 1041, post. 

1027. Enforcement of right to registration-— 
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c. ‘ Directly — enforcing *’? — ‘* Bene- 
fits to  members.’"’|\—AMALGAMATED 
SOCIETY OF ENGINEERS v. SMITH (1913), 
16 CG; L. Kh, 537.—~—AUS. 


_ a. -]}—* GENERAL UNION ”’ 
SOCIETY OF OPERATIVE CARPENTERS 
& JOINFRS v. O'DONNELL (1877), 1 
1. T. Jo. 282.—IR. 


e. -l1—In_ an _ action 
against a trade union at the instance of 
one of its members to recover benefit 
money alleged to be due to him in 
terms of its rules :—Held: prior to 
Trade Union Act, 1871 (c. 31), a trade 
union was an unlawful combination, 
whore contracts to confer benefits on 
Members could not be enforced in cts, 
of law, & as the stutute in removing 
the illegality of such assocns. expressly 
Proved that nothing in it should have 
he effect of making such contracts 
enforceable in cts. of law, the ct. 
had no jurisdiction to entertain the 
action.— SHANKS v. UNITED OPERATIVE 
MASONS’ ASSOON, (1874), 1 It. (Ct. of 
Boss.) 823; 11 Sc. L. R. 356.—SCOT. 
f. —— .}—AITKEN v. ASSO- 
Scone MEE Es JOINERS OF 
5), 12 Kk. (Ct. of Sess. 

1206; 22 8a L. R. 796.-SCOT. 
_—— ——.}—-WILKIE v. KING 
(9i1) 8. 0. 1316. sean , 
soo ———.]}—-LOVE v. AMALGA- 
MATED SOCIETY or LITHOGRAPHIC 
PRINTERS, 11912} 8. C. 1078; 49 Se. 
. R, 788 , {1912} 2 8. L. T. 50.—SCOT, 


k. ——~ ——.]— An action at the 
J.—VOL. XIII. 


ee 














instance ofa member of an unregistered 
trade unfon for declarator that certain 
proposed alterations in the rules were 
ultra vires, & for interdict against mis- 
application of the funds of the union, 
was not a procecding instituted with 
the object of directly enforeing an 
“ugreement to provide benefits to 
members,’’ & the ct. had jurisdiction 
to entertain the action.—W1LsoN v. 
SCOTTISH 'T'YPOGRAPHICAL ASSOCN., 
{1912} S. C. 534.—SCOT, 


1. -|!— In _ an_e action 
against a trade union by the widow of 
a member of the union for paymont. of 
the burial allowance provided for by 
the rules of the union :—/leld: this 
allowance was a ‘** benefit to members ” 
within the above sect. & accordingly 
the Jurisdiction of the ct. was excluded. 
—-M‘LAREN tv. NATIONAL UNION oF 
Dock LABOURERS, {1918} S. C. 834: 
55 Se. Le. R. 763; [1918] 2S. L. T. 
175.—SCOT. 

m. Enforcement of agreement 
Jor payment of penalty.}—A trade 
union imposed upon a firm, which was a 
meniber of tho union, a fine for a 
breach of the rules of the union. 
Thereafter the firm brought an action 
against the union for declarator that 
at the date of the alleged breach it was 
not a member of the union, & for 
interdict against the enforcement of the 
fine. Admitted] the firm was a 
member at the date of the imposition 
of the fine:—Held: the action, in 
spite of its form, was in substance & 
effect a proceeding instituted with the 
object of enforcing an agreement for 











the payment of a penalty to a trade 
union within Trade Union Act, 1871, 
5. 4, & was accordingly excluded by 
that section.— Ran (G. & J.), Lp. v. 
PLATE GLASS MERCHANTS’ ASSOCN., 
{1919} S&S. C. 426; 56 Se. L. RR. 315; 
[1919] 1S. L. T. 228.—SCOT. 

n. Agreenent for application 
of trade union funds.J— SMITH v. SCOT- 
TISH TYPOGKAPHICAL ASS0CN., [1919] 
S.C. 43; 56 Se L. R. 46; [1918] 2 
Ss. L. Tf. 250.—SCOT. 

0. —~—— Agreement concerning con- 
ditions on which members shall transact 
business.J—JOHUNSTON v. ABERDEEN 
MASTER PLUMBERS’ ASSOON., [1921] 
S. (, 623; 58 Se. L. I. 47; [1920] 2 
S. L. T. 390.—SCOT. 

p. -}—EDINBURGH MASTER 
PLUMBERS’ ASSOCN. V. MUNRO, [192%] 
S.C. 565; [1928]8. L. T. 402. — SCOT. 


PART VII. SECT. 4, SUB-SECT, 1. 


q. Union of employers or em- 
ployees.}—A union of employers or 
cmployees may be registered as an 
organisation under Commonwealth 
Conciliation & Arbn. Act, 1904-1900, 
Part 5.—BuRGESS v. VIATZ (1915), 14 
Tas. L. R. 57.—AUS. 

r. Cancellation of registration.) — 
AUBTRALIAN COMMONWEALTH SHIPPING 
BOARD v. FEDERATED SEAMEN’S UNION 
OF AUSTRALASIA (1925), 36 C. L. R. 
412.—AUS, 

t. Aasocration of artisans for 
acquisition of gain.J)—An assocn. of 
artisans for the purpose of enhancing 
the price of their work by bringing all 


H 
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Sect. ee eee trade unions: Sub-sects. 1, 2 
2 3.] 
Determination of status of applicant—Matter for 
Chancery Court—Not dealt with on rule for man- 
damus.|—R. v. FRIENDLY SocieTIES REGISTRAR, 
No. 1024, ante. 
~.J—See 1913 Act, s. 2 (4). 

1028. Effect—Trade union becomes legal entity.] 
—OSBORNE v. AMALGAMATED SOCIETY OF RAIL- 
WAY SERVANTS, No. 1089, post. 

Right to sue & be sued in registered name.} 
—Sece No. 1295, post. 

1029. Cancellation of registration—Rule pro- 
viding for illegal purpose—Registration not thereby 
cancelled.|—Parr v. LANCASHIRE & CHESHIRE 
MINERS’ FEDERATION, No. 1041, anie. 

.|—See 1876 Act, s. 8; Regulations, 1876 
& ey Governing Registered Trade Unions, 
ss. 12-14. 











SuB-sECT. 2.—NAME AND OFFICE. 

See 1871 Act, ss. 13 (3), 15; Regulations (1876 
& 1890) Governing Registered Trade Unions, r. 2. 

1030. Exclusive right to name.|—Tarr VALE 
Ry. Co. v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS, No. 12095, post. 

1031. Modification of name—On application 
for registration—Avoidance of confusion.| — fe 
NATIONAL UNION OF Sips’ STEWARDS, COOKS, 
ButTcHuers & BAKERS, No. 1023, ante. 

Change of name.|— See 187] Act, s. 13 (3); 
Regulations (1876 & 1890) Governing Registered 
Trade Unions, rr. 2, 16; 1876 Act, ss. 11, 13. 


SUB-SECT. 3.—MEMBERSHIP. 

See 1871-1913 Acts. 

1032. Membership between one union & another 
—Validity.|-- McLuskry v. CoLE, No. 1019, anie. 

1033. Expulsion—Power of court to entertain 
application by expelled member.|— OSBORNE vv. 
AMALGAMATED Socigery oF RAILWAY SERVANTS, 
No. 972, ante. 

1034, —— - -|—(1) Although modern trade 
unions having branches & appointing delegates 
come within the scope of Unlawful Societies Act, 
1799 (c. 79), & Seditious Meeting Act, 1817 (c. 19), 
& are not expressly exempted from those Acts 
by any subsequent Act, their existence has been 
recognised by the legislature in the Acts relating 
to trade unions, & they must be deemed to be 
impliedly exempt from the provisions of the said 
Acts. 

(2) Deft. assocn. was registered under 1871 & 
1876 Acts, & consisted of numerous lodges or 
branches. Each lodge elected its own officials & 
managed its own affairs & appointed delegates 
to mect & confer with delegates of kindred societies. 





the business of the trade into one shop | A volunta 
& dividing the prices of the work done 


amongst the members according to 





associ. was formed by 
millers & sellers of flour “ to promote & 
establish uniformity 
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Pitf. alleged that he was a member of the assocn., 
that a resolution of its council purporting to expel 
him was ulira vires, & claimed an injunction to 
restrain the assocn. & its officials from acting on the 
resolution. The assocn denied that pltf. was a 
member, & alleged that it had power under its 
rules to pass the resolution, which was valid & 
also pleaded that it was an unlawful combination 
& confederacy within the meaning of the said Acts 
of George 11]: Unlawful Societies Act, 1799 (c. 79), 
& Seditious Meeting Act, 1817 (c. 19) :—Held: 
pitf. was a member of the assocn., the resolution 
was ultra vires, & the assocn. was exempt from the 
provisions of the said Acts.—LUBY v. WARWICK- 
SHIRE MINERS’ Assocn., [1912] 2 Ch. 371; 81 
L. J. Ch. 741; 107 L. T. 452; 28 T. L. BR. 509; 
56 Sol. Jo. 670. 

1035. ——— Whether enforcement of agree- 
ments within 1871 Act, sect. 4.,—(1) The founda- 
tion of the jurisdiction of the ct. to prevent a 
member of a voluntary assocn. from being 
improperly expelled is the right of property vested 
in such member of which he is deprived. 

(2) The rules of a trade union provided that 
{he money arising from the subscriptions of its 
members should be applicable in various ways for 
their benefit. They also purported to regulate 
the affairs of that trade, & provided that any 
journeyman binding his son in a “ foul shop,” 
being a shop in which non-union men were em- 
ployed, should be fined, & not be entitled to any 
benefit until such fine had been paid. Plitf. a 
member of the union, who was alleged to have 
broken the rule as to apprenticeship, & who, 
having refused to pay the fine, had been expelled 
from the union, brought his action against the 
committee & trustees of the union claiming to be 
entitled to participate in its benefits, & that defts. 
night be restrained from excluding him from such 
participation :—Held: as the action was brought 
to enforce an agreement between members of a 
trade union ‘‘to provide benefits to members,’’ 
within the meaning of 1871 Act, s. 4, which the ct. 
was not by that sect. enabled to enforce; & as, 
apart from the Act, the union was an illegal assocn., 
pitf. was not entitled to any relief.—RiGBy v. 
Connon (1880), 14 Ch. D. 482; 49 L. J. Ch. 328 ; 
42 L. T. 139; 28 W. BR. 650. 


Annotutions :—As to (1) Consd. Baird v. Wells (1890), 44 
th. D. 661. Refd. Millican v. Sulivan (1888), 4 T. L. R. 
203: Cassel v. Inglis, [1916] 2 Ch. 211; A.-G. v. Swan, 
[1922] 1 K. B. 682; Wing v. Burn (1928), 44 T. L. R. 258. 
As to (2) Ald. Duke v. Littleboy (1880), 49 L. J. Ch. 803. 
Distd. Wolfe v. Matthews (1882), 21 Ch. D. 194. Apld. 
Chamberlain’s Wharf v. Srnilh, (1900) 2 Ch. 605. Oonsd. 
Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants (1900), 
(1901) A. C, 426; Cullen v. Elwin (1904), 90 L. T. 840. 
Apld. Mullett v. United French Volishers’ London Soc. 
(1904), 91 L. T.133. Expld. Yorkshire Miners’ Assocn. v. 
Howden, [1905] A. C. 256. Expld. & Distd. Osborne v. 
Amalgamated Soc. of Ry. Scrvants, [1911] 1 Ch. 540. 
Dbtd. Amalgamated Soc. of Carpenters, Cabinct: Makers. 
& Joiners v. Braithwaite, General Union of Operative 
Carpenters & Joiners v. Ashley, [1922] 2 A. C. 440, 


one 


question.—AMOS v. BRUNTON ( ae 
18 N.S. W. Eq. 184; 14N.8. W.W. 
69.—AUS. 











in commercial 


their skillis an assocn. that has for ita 
object the acquisition of gain, & if 
consisting of more than twenty persons 
must be registered.—BHiKaJ! SABAJI 
e. Baru Sagyu (1877), I. L. R. 1 Bom. 


§50.— IND. 





a. Voluntary agreement made 
subsequently not fi Right to enforce 
agreement.}—PUKEMIRO  COLLIERIES, 
Lb. vv. PUKEMIRO MINERS’ UNION, 
[1928] N. Z. L. R. 385.—N.Z,. 


PART VII. SECT. 4, SUB-SECT. 3. 


1033 i. £ Ilsion— Power of court to 
entertain action by expelled member.}— 


usages, & for the exchange of informa- 
tion of advantage to the members. 

An annual subscription was paid by 
the members “to defray expenses. 

Pitf., who had been a member of the 
assocn., brought. a suit for an injunction 
to restrain the committee from refusing 
to accept his subscription & from 
turning him out of polite roe The 
only property possess y the assocn. 
at the date of the sult was £35, being 
the balance of subscriptions over 
expenses:—Held: the ct. had no 
jurisdiction to entertain the suit, as 
the assocn. was a purely voluntary 
one, & no right to property was in 


10383 ii. TE SE we are v. 
ae (1914), 16 ~ A. L. RR. 87.-— 


103838 iii. ———- ——~.]—- PARKER v. 
TORONTO MUBICAL PROTECTIVE 
Assocn, (1900), 32 O. R. 305.— CAN. 

b. —— Right of member to be 
heard.)—A member of an organisation 
charged with misconduct has, in the 
absence of express provision in the 
rules to the contrary, a right to be 
heard before the matter is determined 
against him, & if he is not afforded a 

roper opportunity of being heard, 

hen, irrespective of the merits, the 
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fd. Winder v. Kingston-upon-Hull Incorporation for 
tage (1888), 58 L. I’. 583; Swaine v. son (1839), 
24 Q. B. D. 252; Old v. Robson (1890), 59 L. J. M.C. 41 5 
Steele v. South Wales Miners’ Federation, [1907] 1 K. B. 
361: Cope v. Crossingham, (1908)] 2 Ch. 624. Generally. 
Refd. Amalgamated Soc. of Ry. Servants v. Osborne, [1910] 
A. C. 87. entd. Ryan v. Mutual Tontine Westminster 
Chambers Assocn. (1892), 62 L. J. Ch. 252. 


1036. .|—The rules of an assocn., 
called the Tea Clearing House, the members of 
which were dock cos. & tea warehouse keepers 
carrying on the business of warchousing tea in 
bond, provided, rule 11, that every member should 
charge on teas the respective rates & adhere to the 
terms & conditions specified in a schedule to the 
rules, & should not be at liberty to depart from 
them in any way, except that a discount not 
exceeding 10 per cent. might be allowed on the 
saidrates. No other discount, no money gratuities 
& no advantages, direct or indirect, should be 
offered or allowed by any member to any merchant, 
broker, or other person in connection with any 
matter or thing in anywise relating to the Tea 
Clearing Hiouse agreement. By rule 14, no sub- 
scriber should be entitled to warehouse or deposit 
tea with, or employ in connection with tca, any 
dock co. or tea warehouse keeper who was not a 
member of the Clearing House, or to purchase or 
sample any tea from the warehouse of any non- 
member. 

By rule 15, any member breaking or failing 
to observe any of the rules was to be liable to 
expulsion by resolution of the committee. The 
committee passed a resolution expelling pltfs. 
for an alleged breach of the rules, & they brought 
an action against the members of the committee 
to restrain them from acting on the resolution, 
on the ground (inter alia) that pltfs. had not had 
an opportunity of being heard in their defence :— 
Held: the assocn. was a ‘trade union” within 
1876 Act, s. 16; its objects were illegal inde- 
pendently of the 1871 Act, & I871 Act, s. 4, 
prevented the ct. from directly enforcing the 
agreement between the members. 

1 will consider what the nature of the assocn. is. 
We are not bound by either the preliminary 
statement of its objects or by the rules taken 
separately ; we must look at the two together in 
order to sec what the real object & scope of the 
assocn. 18 (LORD ALVERSTONE, M.R.).—CHAMBER- 
LAIN’S WHARF, Lrp. v. SMITH, [1900] 2 Ch. 605 ; 
69 L. J. Ch. 783; 83 L. 'T. 238; 49 W. R. 913; 16 
T. L. R. 514: 44 Sol. Jo. 648, GC. A. 

Annotations :-—Apld. Mullett v. United French Polishers’ 
London Soc. (1904), 91 L. T. 133. Distd. Yorkshire 
Miners’ Assocn. v, Howden, [1905] A. C. 256. Dbtd. Steele 
v. South Wales Miners’ Federation, (1907] 1 K. B. 361. 
Distd. Osborne v. Amalgamated Soc. of Ry. Servants, 
[1911] 1 Ch. 540. Consd. Kelly «. Nutional Soc. of 
Operative Printers (1915), 113 L. 1.1055. Expld. & Distd. 
Braithwaite v. Amulgamated Soc. of Carpenters, Cabinet 
Makers & Joiners, Ashley ». General Union of Opcrative 
Carponters & Joiners, (1921] 2 Ch. 399. Refd. Cullen v. 
Wiwin (1903), 88 L. T. 686; Amalgamated Soc. of 


Carpenters, Cabinet Makers & Joiners v. Braithwaite, 


Genera] Union of Operative C i 
[1922] 2A. ©. 440. D Carpenters & Joiners v. Ashley 
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1037. ——- ——— ——.|—OSBORNE v. AMAL- 
GAMATED SOCIETY OF RAILWAY SERVANTS, No. §)72, 
ante. 

1038. -J—Pitf. was a member of 
deft. society, which would have becn illegal but 
for 1871 Act, & he was expelled from the society, 
for conduct alleged to be detrimental to its 
interests, such conduct consisting in his being 
employed in the printing office of a newspaper 
during the night & by a firm of carriers during a 
portion of the day :—Held: (1) upon the con- 
struction of the society’s rules pltf.’s expulsion was 
ultra vires, there was no evidence of any mis- 
conduct on his part, & he was entitled to an 
injunction to restrain the society from enforcing 
the resolution for his expulsion as he was not 
secking by his claim for an injunction to enforce 
directly any of the agreements specified in 1871 
Act, 8s. 43; (2) as a member of an unincorporated 
voluntary assocn. could not recover gencral 
damages against the assocn. as such for a breach 
of the rules or of the contract contained in the rules, 
pltf. was not entitled to damages.—KELLY v. 
NATIONAL SOCIETY OF OPERATIVE PRINTERS’ 
ASSISTANTS (1915), 84 L. J. K. B. 2236; 118 
L. T. 1055; 31°1. L. R. 632 ; 59 Sol. Jo. 716, C. A 


Annotations :—As to (1) Expld. lt. v. Cheshire County Court 
Judge & United Soc, of Boilermakers, Fa p. Malone, (1921) 
2K. B. 691. Refd. Braithwaite vr. Amalgamated Soc. of 
Carpenters, Cabinet Makers & Joiners, Ashley v. General 
Union of Operative Carpenters & Jolners, (1921] 2 Ch. 399. 
As to (2) Apld. KR. v. Cheshire County Court Judge & 
ued Soc. of Boilermakers, Arp. Malone, [1921] 2 K. B. 


1039. -- ———- | 
SoctrTy OF CARPENTERS, CABINET MAKERS & 
JOINERS v. BRAITHWAITE, GENERAL UNION OF 
OPERATIVE CARPENTERS & JOINERS v. ASHLEY, 
No. 1043, post. 

1040. —— - — —- — -.]--The reinstatement by 
the ct. of a member of a trade union who has been 
expelled for alleged non-compliance with a rule 
embodying an agreement as to the payment of 
subscriptions, but who has not in fact failed to 
comply with the rule, is not prohibited by 1871 
Act, 8. 4, as such reinstatement does not ‘ directly ” 
enforce the agreement.— BLACKALL v. NATIONAL 
UNION OF FOUNDRY WORKERS OF GREAT BRITAIN 
& IRELAND (1923), 39 T. L. R. 431. 

1041. —- - —-— Application of 1906 Act, s. 4]. 
(1) 1871 Act, s. 6, which declares that if any one 
of the purposes of a registered trade union is 
unlawful, the registration shall be void, & sect. 13 
which provides that the certificate of registration, 
unless withdrawn or cancelled, shall be conclusive 
evidence that the regulations of the Act have 
been complied with, must be read with the 1876 
Act, s. 8, which empowers the Registrar of Friendly 
Societies to withdraw or cancel the certificate of 
registration of a trade union on proof ‘‘ that the 
registration of the trade union has become void 
under 1871 Act, s. 6. Where, therefore, any of 
the purposes of a registered trade union are ulira 














— AMALGAMATED 





decision is contrary to natural justice 
& cannot stand.—Kpuar & WALKER v. 
MEADE (1916), 23 C. L. 1. 29.-—AUS. 


_ &. Necessity for giving power 
in rules.}—A power of expulsion must 
be found in the rules & does not exist 


epart from them.—CLARKE v. F 
[1926] N. I. 1.—IR. aes 


: ad. -——— -J—A member of a 

rades union ed Oates be expelled 
by the Executive mrnittce or by the 
society unless such power is given by 
its constitution either in express terms 
or by necessary impHeation therefrom. 

uch society has no inherent right 
to expel a membcr.—GaLLOWAY 0. 








BOILMRMAKERS, ETc., [1921] W. L. D. 
20.—S. AF. 

e. Whether condition precedent 
to membership —Payment of enhanced 
See.J—FRDERATED SEAMEN’S UNION OF 
AUSTRALASIA v. BELFAST & Koroir 
STEAM NAVIGATION Co., Lrp. (1918), 
24 C. L. R. 462.—AUS. 


f. Compliance with rules of 
organisation.) —-HUGHES v. ANTHONY 
(1925), 27 W. A. L. R. 134.—AUS. 


_&. Miners’ Relief Society — Par- 
ticipation in  fund-—Construction of 
bye-law.]}—The 12th rule or bye-law of 
the relief society established in con- 
nection with the mines of the Dominion 





Coal Co., provided that, ‘‘ No member 
shall participate in the benefite of the 
society until two full months after the 
date of his first payment ’’ :--Held: 
a member was absolutely excluded from 
any participation in the benctits of 
the society in case of Mlness or accident 
happening within the period of two 
months, & the right to participate 
only arose in cases where the inability 
to work was due to causes arisiug after 
the lapse of the two months.—Mc- 
DONALD v. DOMINION CoaAL Co. 
tel FUND (1903), 36 N.S. R. 15.— 


* 


h. Refusal to admit to membership 
in local union.}—The wrongful refusa! 
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Sect. 4.—Registered trade unions: Sub-sects. 3, 4, 
5 & 6, A. & B.; sub-sect. 7.) 


vires, it can properly be sued in its registered name, 
until its certificate of registration has bcen with- 
drawn or cancelled by the registrar. 

The committee of a trade union passed a 
resolution purporting to expel one of its members 
from the union. To an action by the member to 
restrain the union & its officers from wrongfully 
expelling him from the union defts. pleaded that 
the action was not maintainable, because the 
expulsion was a tortious act done in furtherance of 
a trade dispute within 1906 Act, s. 4:—Held: 
1906 Act, s. 4, did not apply to the case of a plitf. 
suing in respect of a breach of his contractual 
rights under the rules of the union. 

(2) An unregistered assocn. consisted of 
numerous trade unions & their members. One 
of its objects, as defined by its rules, was illegal. 
Under its rules it had a president, vice-president, 
treasurer & secretary, & its affairs were managed 
by an executive committee & its funds were vested 
in trustees. In an action by a member to restrain 
the application of the funds of the assocn. to 
illegal purposes the president, vice-president, 
treasurer, & secretary were made defts. & objected 
that they did not represent the assocn., & that 
pltf. should have sued the executive committce 
& the trustees :—Held: deft. officials sufficiently 
represented the assocn. for the purposes of the 
action. 

(3) Plitf. claimed a declaration that so much of 
a rule of deft. federation as provided for a parlia- 
mentary levy upon members was ulira vires & 
invalid ; an injunction restraining deft. Federation 
& deft. branch union from making payments out 
of their funds to the Miners’ Federation, & from 
expelling pltf. from membership of deft. federation 
& deft. branch union; a declaration that other 
defts. as trustees of the Miners’ Federation were 
not entitled to make payments of the funds of the 
Federation for parliamentary purposes; & an in- 
junction restraining last-named defts. accordingly : 
—Held: pltf. was entitled to the declarations & 
injunctions claimed; that there was nothing in 
1906 Act, s. 4, precluding the making of those 
declarations & injunctions; that although deft. 
Federation had applied its funds for unlawful 
purposes it had not thereby ceased to be a 
registered trade union & therefore was rightly 
sued in its registered name & defts. as trustees of 
the Miners’ Federation were rightly sued as fairly 
representing that body.—PakrR v. LANCASHIRE & 
CHESHIRE MINERS’ FEDERATION, [1913] 1 Ch. 366 ; 
82 L. J. Ch. 193; 108 L. T. 446; 29 T. L. R. 235. 
Annotations :—As to (1) Refd. Kelly v. National Soc. of 

Operative Printers’ Assistants (1915), 84 L. J. K. B. 2236. 

Ag to (2) Consd. Uardio & Lane v. Chiltern, Same v. Same, 

{1928} 1 K. B. 663. 

1042. Grounds for expulsion—Bringing 
union into discredit.|—-On May 2, 1918, pltf., who 
was a member of the Cardiff branch of deft. 
registered trade union, wrote a letter to the 
general secretary of the head office saying that a 
large number of irregularities prevailed at the 
branch office, & making charges of serious mis- 
conduct against members of the committee, in 
that they were accepting engagements at prices 
smaller than those charged to their own employer. 
As a result of this letter the branch, after con- 
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siderable correspondence & meetings, ultimately 
 Saaeigs a resolution on Jan. 5, 1919, expelling pltf. 
rom the union, as he refused to withdraw in 
writing the charges so made after disclaiming any 
intention to make any reflections on the branch or 
its members, & promising to write to that effect. 

Under rule 16 (3) of the rules of the union it was 
competent for any branch, at a special or quarterly 
meeting, to fine, suspend or expel any member from 
the union, upon satisfactory proof being given that 
he had by his conduct ‘“‘ brought the union into 
discredit.”’ 

In an action by pltf. against the union for a 
declaration that the resolution expelling him was 
ultra vires & void, & for a consequential injunction : 
—Held: rule 16 (3) must be read as an enabling 
one as well as one dealing with procedure, & 
‘bringing the union into discredit’’ meant 
bringing the union, or any branch of it, into dis- 
credit with the public, or any section if it, or with 
the other component parts of the whole organisa- 
tion ; the conduct of plitf. afforded ample materials 
for the branch to come to the conclusion to expel 
him, & the action failed.—WoLSTENHOLME  »v. 
AMALGAMATED MUSICIANS’ UNTON, [1920] 2 Ch. 
388; 80 L. J. Ch. 388; 123 L. T. 741; 64 Sol. Jo. 
585; 84 J.P. Jo. 266. 

1043. Participation in profit sharing 
scheme.|—Pitfs. in the two cases were respectively 
members of two different registered trade unions. 
In the first case the rules of the trade union pro- 
vided that it should be competent for the branch 
committee or other authorities there mentioned to 
fine or expel any member ‘“ working on a co- 
partnership system when such system makes 
provision for the operatives holding only a 
minority of the shares.’’ In the second case the 
rules contained a similar power to fine or expel any 
member proved to be ‘‘ working against the 
interests of the socicty by working on the premium 
bonus system.” 

The trade unions threatened to expel pltfs. on 
the ground that they were participants in a profit 
sharing scheme, instituted by the co. by whom 
they were employed, under which meritorious 
employees might become entitled to a share of the 
profits & might invest the same in the purchase of 
shares in the ct. This was independent of thcir 
wages, which were paid by the co. at full trade 
union rates. In actions by pitfs. for injunction 
to restrain the threatened expulsion :—Held : 
(1) the jurisdiction of the ct. to entertain the actions 
was not ousted by 1871 Act, s. 4; & (2) on the 
construction of the rules, pltfs. were not liable to 
be expelled on the ground of their participation 
in the profit sharing scheme.—AMALGAMATED 
SOCIETY OF CARPENTERS, CABINET MAKERS & 
JOINERS v. BRAITHWAITE, GENERAL UNION OF 
OPERATIVE CARPENTERS & JOINERS v. ASHLEY, 
[1922] 2 A. C. 440 911L. J. Ch. 688; 128 L. T. 
65; 38 T. L. R. 879; 66 Sol. Jo. 707, H. L.; 
affg. 8S. C. sub nom. BRAITHWAITE v. AMALGAMATED 
SociETY OF CARPENTERS, CABINET MAKERS & 
JOINERS, ASHLEY v. GENERAL UNION OF OPERATIVE 
CARPENTERS & JOINERS, [1921] 2 Ch. 399, ©. A. 

1044. Jurisdiction of county court.]—A 
member of a trade union brought an action in 
the county ct. for a declaration that a resolution 
of the trade union purporting to expel him from 
the union was ulira vires & void, & an injunction 














by the officers of a local union of the 

nited Mine Workers of America to 
admit pltfs. to membership therein as 
a result of which pltfs. were unable to 
obtain employment :—Held ;: to render 
individual members of the local 


& REES v. 
UNITED MINE W 


767; 41 D.L. 
L. R., 251.—CAN. 


union Hable in damages.—WILLIAMS 

LocAL UNION No. 1562, 
ORKERS OF AME 

& YOUNG (Alta.), [1918] 2 W. W. BR. | join a union. 

R. 709; affd., 14 Alta. {1916] N. Zs. L. R. 529.—-N.Z. 


k. Power of court to compel person 
to become member of union.}—The ct. 
bas no power to compel any person to 

—-MAGNER v. GOHNS, 


RICA, 
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1o restrain the union from acting upon the resolu- 
tion. The particulars of demand did not include 
any claim for damages, &, having regard to the 
nature of the action, no damages could have been 
recovered :—Held: the county ct. judge had no 
jurisdiction to entertain the action. It is essential 
to the jurisdiction of the county ct. in such a case 
that there should be a money claim not exceeding 
£100, & when no such claim is made & established, 
the ct. cannot grant ancillary relief by way of 
declaration or injunction.—R. v, CHESHIRE COUNTY 
CourT JupGE & Unirrmp Socirty OF BOILER- 
MAKERS, Hx p. MALONE, [1921] 2 K. B. 694; 90 
L. J. K. B. 772; 125 L. T. 588; 65 Sol. Jo. 552 ; 
te ne Ys v. Parsons, Ex p. MALONE, 37 T. I. BR. 
546, C. A, 
Annotations :-—-Consd. Simpson v. Crowle, [1921] 3 K. B. 
243; Davey v. Robinson, (1923]1 K. B. 563. Apld. Smith 
». Smith, [1925] 2 K. B. 144; Do Vries v. Smallridge, 
{1928} 1K. 13. 482. Reld. Humber Conservancy Board 
v. Foderated Coal & Shipping Co., [1928] 1 K. B. 492. 


1045. Wrongful expulsion—Right to 
damages.|—KELLY v. NATIONAL SOCIETY OF 
OPERATIVE PRINTERS’ ASSISTANTS, No. 1038, ante. 

1046. ——— According to rules—Action of union 
unfair but done in good faith—Right of expelled 
member to redress.|—-A person who has joined an 
assocn. governed by rules under which he may be 
expelled has no Iegal right of redress if he is 
expelled according to the rules, however unfair 
& unjust the action of the expelling tribunal may 
be, provided that it acted in good faith.— MACLEAN 
ae alas UNION, [1929] 1 Ch. 602 ; 45 T. L. R. 
256. 

1047. Power of local authority to require em- 
ployees to be members.|——A.-G. v. BIRKENITEAD 
Coren. (1928), 92 J. P. Jo. 526. 








SUB-SEcT. 4.—RULEs. 

See 1871 Act, ss. 14, 18, sched. 1. 

1048. Right of court to interfere in internal 
affairs of union.]|—Cox v. NATIONAL UNION OF 
FOUNDRY WORKERS OF GREAT BRITAIN & IRELAND 
(1928), 44 TT. L. R. 345. 

1049. Admissibility in evidence against member.] 
—MINNs v. SMITH (1858), 1 F. & F. 3183) subse- 
quent proceedings, 32 L. I’. O. S. 89. 

1050. Alteration—Necessity for notice—What is 
sufficient notice.|—-By the rules of a trade union it 
was provided that a delegate meeting should not 
have power to alter any rule unless notice of the 
proposed alteration had been given :—Held: this 
did not mean that a rule could not be altered unless 
notice of the identical alteration ultimately 
adopted had been given; it merely meant that 
notice of an intention to alter the rule must be 
given, & then the delegate meeting could by dis- 
cussion alter it in the way they might there & 
then determine.—AMALGAMATED SOCIETY OF 
ENGINEERS v. JONES (1913), 29 T. L. R. 484. 

1051. On whom binding—Insane member.} 
~—(1) The alteration by a trade union, during the 
insanity of a member, of a rule as to sick benefits, 
to the prejudice of that member, is binding upon 
him if made in accordance with the rule authorising 








n. —-~ 


PART VII. SECT, 4, SUB-SECT. 4. 


l. Validity of—~Power of executive 
of union to enter into contracts intra 
vires unvon.}——WELLINGTON WHARF 
Wocene ae aaG UNION OF 

tRS Vv. DANK OF NEW ZEALAND 
(1914), 33 N. Z. L. R, 842.—N.Z. 


m. —— Levy in excess of summons 
to members.}\—-AUCKLAND PLUMBERS 
& GASVITTERS INDUSTRIAL BION Vv. 
oe (1915), 34 N. Z L. R. 633.— 


829.—N.Z 


member 





Whether 
refuse to register.}—OHINEMURL MINES 
& BATTERIES EMPLOYEES [NDUSTRIAL 
UNION OF WORKERS v. INDUSTRIAL 
UNIONS REGISTRAR, [1917] N. Z. L. h. 


o. Rule stipulating resort to arbi- 
tration—Consent to arbitration to be 
made in writing.J—An arbn. clause in 
the rules of a trades union providing 
for determination by arbn. of a dispute 
betweon the executive council & a 
‘“‘on condition that both 
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& regulating the alteration of the rules of the 
union. 

(2) Semble, an action is not maintainable by a 
member of his representatives against a registered 
trade union to recover sick pay under the rules 
relating to sick benefits for members.—BURKE v. 
AMALGAMATED SOCIETY OF Dyers, [1906] 2 K. B. 
583; 75 L. J. K. B. 533, D.C. 

Validity—Whether certificate of registration 
conclusive.]|—See No. 972, ante. 

1052. Effect of resolutions.|—Cox 
v. NATIONAL UNION OF FOUNDRY WORKERS OF 
GREAT BRITAIN & IRELAND (1928), 44 T. L. R. 
345. 











ee 


SUB-SECT. 5.—BOOKS AND ACCOUNT~. 
See Part VII., Sect. 5, sub-sect. 5. 


es 


SUB-SECT. 6. —PROPERTY. 
A. In General. 

See 1871 Act, ss. 7,8; 1876 Act, ss. 3, 4. 

1053. Right to acquire real property—Statutory 
not common law right.|—Re Amos, CARRIER v. 
Prick, No. 056, ante. 

1054. May not be acquired as part of sub- 
stratum of union.|—Re Amos, CARRIER v. PRICE, 
No. 956, ante. 

1055. ——- Amount Hmited by statute—One 
acre.|—Re AMOS, CARRIER v. Prick, No. 056, ante. 

1056. ——-_ — .| —OSBORNE tv. AMAL- 
GAMATED SocleTry OF RAILWAY SERVANTS, No. 
1089, post. 

1057. —-—.|—Tarr VALE Ry. Co. v. 
AMALGAMATED SOCIETY OF RAILWAY SERVANTS, 
No. 1295, post. 

1058. Meaning of ‘‘ purchase ’’—-Popular 
not technical meaning.|—Re Amos, CARRIER v. 
PRICE, No. 956, ante. 

1059. Right to acquire personal property— 
Amount unlimited.|—Tarr VALE Ry. Co. 1. 
AMALGAMATED SOCIETY OF RAILWAY SERVANTS, 
No. 1295, post. 

1060. .|—-OSBORNE v. AMALGAMATED 
SOCIETY OF RAILWAY SERVANTS, No. 1089, post. 

Exemption from income tax.]|—-See Income Tax 
Act, 1918 (c. 40), 8. 39 (2). 


B. Funds, 
See Sect. 5, post. 




















SuUB-sECT. 7.—IRUSTEES AND OFFICERS. 

See 1871 Act, ss. 8-11, sched. I; 1876 Act, 
ss. 3, 4; Regulations, 1876 & 1890, Governing 
Registered Trade Unions, ss. 17-20. 

1061. Trustees—Not required to be members of 





union.]— YORKSHIRE MINERS’ ASSOcN. v. HOWDEN, 
No. 1127, post. 
1062. ——.J|—VacHER & Sons, Lrp. v. 





LONDON Soctrrety oF Composirors, No. 1259, post. 


parties bind themselves in writing 
to agree to the decision :—J/eld : where 
one of the partios had not consented 
in writing, the condition was not 
purified & the arbitration clause did 
not apply.—DRENNAN v. ASSOCIATED 
IRONMOULDERS OF SCOTLAND, {1921} 
S. ©. 151; 458 Se. L. R. 1463 (£1921) 
18. L. T. 18. —SCOT. 
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p. Trustees — Liability on | con- 
tracts for work done for union before 


registrar can 
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Sect. 4.—Re : 
10 & ll. 


red trade unions: Sub-sects. 7,8, 9, 
Sect. 6: Sub-sect. 1, A. & B. 


— to replace funds misappliied.|— 


ee 
ee o8. 5] 1 - 
& Nos. 1290-1283, post. 

4063. Officers—Suspension from office—Right of 
officer to be heard.|—A registered trade union had 
numerous branches. The union had a chairman, 
a general secretary, treasurer, trustees & two 
auditors who were elected at the annual general 
meeting of the union. Each branch elected similar 
officials for itself. The annual general meeting 
consisted of delegates from the various branches. 
The supreme government of the union was in the 

annual general meeting, but the general manage- 
ment of the union was vested in an executive 
committee elected at the annual general meeting. 
A rule of the union empowered the executive com- 
mittee (inter alia) to take every means to secure 
the observance of the union’s rules, to remove any 
incompetent or insubordinate officer, & to sus- 
pend, expel & prosecute members acting contrary 
to the rules. For two years before Apr. 1916, B. 
was treasurer of his branch & was negligent in his 
duties, & the secretary of the branch without 
his knowledge misappropriated moneys. These 
matters were not discovered until the summer of 
1918, & came before the executive committee 
in Nov. 1918, when the committee, disregarding 
B.’s application to appear before them in his 
defence, passed a resolution that B. ‘‘ be removed 
from any office then held by him & not permitted 
to hold any delegation on behalf of the union for 
a period of five years.’’ At the date of the resolu- 
tion B. was chairman of his branch & one of the 
general auditors of the union & his competency 
in these offices had not been questioned. In an 
action by B. to restrain the union & the executive 
committee from acting on the resolution on the 
ground that it was witra vires :—Held: (1) the 
rule must be construed strictly & did not justify 
the resolution ; (2) if the resolution were within the 
rule, the executive committee ought, on the 
principles of natural justice, to have given B. an 
opportunity of appearing before them in his 
defence before they passed the resolution.— 
BURN v. NATIONAL AMALGAMATED LABOURERS’ 
UNION, [1920] 2 Ch. 364; 89 L. J. Ch. 370; 123 
L. T. 411; 64 Sol. Jo. 570; 18 L. G. BR. 449. 
Liability to replace funds misapplied.J|— 
See N6. 1132, post. 

Offences by trustees & officers.|—See Sect. 5, 

sub-sect. 6, post. 





SUB-SECT. 8.— AMALGAMATION. 

See 1876 Act, ss, 12,13; Trade Union (Amalga- 
mation) Act, 1917 (c. 34). 

1064. Validity—Necessity for authority in rules.] 
—WOLFE v. MatruEws, No. 1123, post. 

See, now, 1876 Act, s. 12. 

1065. Necessity for compliance with statu- 
tory requirements—Subsequent compliance not 
sufficient.|—(1) No statutory power for two unions 
to amalgamate is conferred by 1876 Act, s. 12, as 
amended by Trade Union (Amalgamation) Act, 
1917 (c. 24), 5s. 1, except subject to the condition 
precedent contained therein as to holding a ballot 
of each constituent‘union at which 50 per cent. at 





registration.|—MOPITERSON wv. AHILBERG 
(1912), 11 W. A. L. lt. 48.—AUS. 


to Removal — Necessity for 
appointing new trustee.|J—Dopps  v. 





INNES (1891), 10 N. Z L. R. 53.— 
N.Z. 
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the least of the members vote & the y. 
of oe exceed by at least 20 ne cent, the 


votes 
with though under 1876 Aot, s. 18, notice in 
ting of an amalgamation must be sent to the 
registrar & registered, & until this is done the 
amalgamation does not take effect, yet an amalga- 
ra hbensen is ich nih apwelid 
failure comply he above conditi 
precedent is not validated by registration of the 
notice nor is the tion of such a notice 
conclusive of the validity of the amalgamation. 

(8) When funds of a constituent union have been 
handed to what purports to be a union formed by 
the amalgamation of this union with another 
constituent union, but the amalgamation ig 
invalid, the amalgamated union holds any part of 
those funds remaining in its hands as trustees for 
the members of the constituent union, & will on 
their application in a representative action be 
restrained from dealing with these funds; & 1906 
Act, s. 4, affords no defence to a claim for 
this relief.—BoOoTH v. AMALGAMATED MARINE 
WORKERS’ UNION, [1926] Ch. 904; 96 L. J. Ch. 1; 
136 L. T. 152; 42 T. L. R. 580. 

1066. Whether registration of notice 
conclusive as to validity..-BooTH v. AMALGA- 
MATED MARINE WORKERS’ UNION, No. 1065, ante. 

1 Consent of 50 per cent. of 
members of each union.|—SHeEr IRON WoRKERS’ 
& Liagut PLAtTEns’ Society v. BOILERMAKERS’ & 
IrRon & STEKEL SHIPBUILDERS’ SociEtry (1924), 40 
T. L. RR. 294. 

1068. —— Registration of notice of amal- 
gamation.|—Boori v. AMALGAMATED MARINE 
WORKERS’ UNION, No. 1065, ante. 

1069. Time from which amalgamation takes 
effect—-From registration of notice of amalgama- 
tion.] — BoorH v. AMALGAMATED MARINE 
WORKERS’ Unton, No. 10865, ante. 

1070. Failure to comply with statutory require- 
ments—Funds to be paid into court.|—-SHEET 
IRON WorkiERS’ & LIGHT PLATERS’ SOCIETY v. 
BOILERMAKERS’ & IRON & STEEL SHIPBUILDERS’ 
Society (1924), 40 T. L. R. 294. 

1071. —--— Funds held in trust for constituent 
MARINE 


in favour 











———— 
* 








unions.] — BooTH v. AMALGAMATED 
WorKERS’ Unton, No. 1065, ante. 

1072. What court has jurisdiction to deter- 
mine status—Chancery Division.|—-SHEET IRON 
WoRKERS’ & LIGHT PLATERS’ SOCIETY v. BOTLER- 
MAKERS’ & IRON & STEET. SHIPBUILDERS’ SOCIETY 
(1924), 40 T. L. R. 294, 


rr ee ee 





SUB-SECT. 9.—DISSOLUTION. 

See 1871 Act, s. 1, sched. I; 1876 Act, s. 14, 
Regulations, 1876 & 1890, Governing Registered 
Trade Unions, r. 21. 

Application of funds on dissolution.] — See 
Sect. 5, sub-sect. 4, post. 


SUB-SECT. 10.—OFFENCES AND PENALTIES. 
Sec 1871 Act, ss. 12, 19-22; & Sect. 5, sub-sect. 
6, post. 


SUB-SECT. 11.—LEGAL PROCEEDINGS. 
See Sect. 10, post. 


tration Act, 1908, s. 20, governe 
amalgamati if wunions in same 
industry.J--ROWLEY v. CANTERBURY 


PART VII. SECT. 4, SUB-SECT. 8. SLAUGHTERMEN’S UNION OF WORKERS, 
r. Industrial, Conciliation & Arbi- ] 


{191 : N. Lie L. R. 684.—N.Z. 


Part VII.—Trapve Unions. 


Spcr. 5.—FUNDS. 
SUB-SHOT. 1.—APPLICATION. 
A. In General. 

See 1918 Act, a. 1 (1). 

1078. © must be authorised by constitution 
—Validity of payments.|—-OsBORNE vy. AMALGA- 
MATED SOCIETY OF RAILWAay SERVANTS, No. 972, 
ante. 

1074. Running newspaper.|—LINAKER v. 
PrucHER, No. 1291, post. 

1075. ———.]—OSBORNE v., AMALGAMATED 
SocrETY OF RAILWAY SERVANTS, No. 1089, post. 

1076. ——- ——-.] — BENNETT v. NATIONAL 
AMALGAMATED SOCIETY OF OPERATIVE HovusE & 
Suip Painters & Decorators, No. 1092, ante. 

1077. ——- ——.]—CARTER v. Unrrep SocIetTy 
OF BOILERMAKERS, No. 1130, post. 

1078. ——— Strike pay—Strike declared without 
permission of union.|—The rules of a trade union, 
the management of which was vested in a council, 
under whom an executive committee acted, 
provided that no lodge was to give notice of a 
strike until its case had been laid before a council 
or committee meeting for their approval; & that 
any lodge, or number of men in a lodge, ceasing 
work without the approval of either the com- 
mittee or council should forfeit all claims on the 
union. A number of men in a lodge ceased work 
on account of a dispute with their employer 
without having laid their case before the council 
or the committee for their approval. The execu- 
tive committee refused to grant strike pay, but 
the council on appeal allowed it :—Held: the 
resolution of the council was ultra vires.—le 
DuRHAM MINERS’ ASSOCN., WATSON v. CANN 
(1900), 17 T. L. R. 39, C. A. 

1079. ——- ——. Permission given after 
commencement of strike.,—-HOWDEN tv. YORK- 
SHIR MINERS’ Assocn., No. 1122, post. 

1080. Illegal = strike.|—-NATIONAL 
SAILORS’ & FIREMEN’S UNION OF GREAT BRITAIN 
& IRELAND v. REED, No. 1002, ante. 

1081. Lock out pay—-Improper motive for 
desiring reinstatement--Intention to strike with 
permission of union.|—HoOwWpDEN v, YORKSIIRE 
MINERS’ Assocn., No. 1122, post. 


























1082. Provision of legal aid~—Necessity for 
common interest.|-—ALFIN v. Hewlett (1902), 
18 T. L. R. 664, 

1083. - -—-- -—-—.]—The objects of a trade 


union, as stated in the rulcs, were the raising of 
funds for mutual benefit by the contributions of 
the members, which were to be applied (inter alia) 
to giving legal aid to members when necessity arose 
in their relation with employers; & in cases of a 
dispute arising between members & their employers, 
or unlawful treatment of members by their em- 
ployers, the executive committee were, if they 
considered the merits of the case justified such a 
course, to provide legal aid for the members. A 
member of the union was dismissed by his em- 
ployer without a week’s notice, & in answer to a 
letter written to him by the general secretary of 
the union the employer stated that the member 
was discharged for dishonesty. The union took 
proceedings on behalf of the member to recover a 
week’s salary in lieu of notice, & the employer paid 
the amount. The executive committee of the 
union then obtained the member’s consent to 
bring an action for libel against the employer, 
founded upon his letter to the general secretary, 
& brought an action & employed their own 


PART VII. SECT. 5, SUB-SECT. 1.—A. 


t. Purpose must be authorised b 
constitution.| ANDERSON v. WRIGHTS Se. 


OF GLASGOW INCORPORATION (1865), 3 
Macph. (Ct. of Sess.) (H. L.) 1; 37 
ur, 236.—-SCOT. 
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solrs., whose costs they paid. The action was 
dismissed with coste. The employer sued the 
union to recover his taxed costs of the action for 
libel :—-Held: the union had instigated pit. to 
bring the action, for which there was no reasonable 
or probable cause, that the union had wrongfully 
maintained pltf. in the action, having no common 
interest, & therefore the union were liable. 
Semble : there was nothing in the rules of the union 
to justify the action; but even if there was. the 
rules could not justify an act which would be 
wrongful if done by an ‘nodividual.—Greia v. 
NATIONAL AMALGAMATED UNION OF SHOP ASSIST- 
ANTS, WAREHOUSEMEN & CLERKS (1906), 22 
T. L. R. 274. 

Annotation :—Refd. Oram v. Hutt, (1914) 1 Ch. 98. 











1084. -|—Oram v. Horr, No. 
1139, post. 

1085. —-—— ——— Necessity for direct benefit to 
union.|—Oram v. Hutt, No. 1139, post. 

1086. ——— Promotion of non-political unions 


among miners—Trade union of seamen.|]—The 
rules of the National Union of Seamen, a registered 
trade union, declared one of its objects as follows : 
‘To promote & to provide funds to extend the 
adoption of trade union principles, & to affiliats 
with such other trade unions & federations of trade 
unions as, in the opinion of the exccutive council, 
may appear desirable ”’ :-—Held: the union had 
power under its rules to provide funds to promote 
the establishment & growth of non-political trade 
unions among miners. —Re NATIONAL UNION OF 
SEAMEN, WILSON v. NATIONAL UNION OF SEAMEN, 
[1929] 1 Ch. 216; 45 T. L. R. 92. 

1087. .J—At a special general 
meeting of deft. trade union a resolution was passed 
authorising a loan to the Miners’ Non-Political 
Movement, & pltfs., who were members of the 
trade union, claimed (a) a declaration that the 
meeting was not legally constituted or held & that 
the proposed loan was ulira vires, & (b) an injunction 
to restrain defts. from acting on the resolution. 
Plitfs. contended that the resolution was void for 
uncertainty because the loan referred to in it would 
be to an undefined body. Defts. contended that 
the resolution referred to the miners’ non-political 
unions which began to come into existence in 
Nov. 1926, & that the question of irregularity in 
the holding of the meeting was one of internal 
management & gave plitfs. no cause of action :— 
Held: as it was within the power of defts. to make 
a loan to a non-political trade union, & as such a 
loan was what was contemplated by the resolution, 
pltfs. could not base any claim upon the wording 
of the resolution, & pltfs., suing on behalf of them- 
selves & other members of the trade union, could 
not obtain the injunction claimed, however 
irregularly the meeting might have been summoned 
or conducted. Such proceedings could he brought 
only by the trade union itself.—CoTTER 1. 
NATIONAL UNION OF SHAMEN (1929), 45 T. L. RK. 
352, C. A. 

Political purposes.|—See Sub-sect. 1, B., post. 

Legality of objects generally.]—See Sect. 2, sub- 
sect. 2, ante. 











B. Political Purposes. 

See 1913 Act, ss. 3-7; 1927 Act, s. 4. 

1088. What are political purposes——Parlia- 
mentary representation—Former law.]—One of the 
objects of a trade union as defined by its rules was 
‘to provide funds wherewith to pay the expenses of 


PART VII. SECT. 5, SUB-SECT. 1.——B. 
a. Su rt of lieder ae cam- 
paign.|—Pltt. sued on behalf of him- 
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Sect. 6.—Funds: Sub-sect. 1, B.: sub-sect. 2, A.) 


returning & maintaining representatives to Parlia- 
ment.’’ The rules, however, did not provide any 
machinery for making a levy upon the members of 
the union for the purposes of the said funds, nor 
did they indicate the persons by whom such levy 
was to be made. A resolution in favour of a 
general contribution bythe members for that pur- 
pose having been passed by a large majority of the 
union, the offiicals of the union proceeded to levy 
the contribution. A member of the union who 
objected to the contribution sought to obtain an 
injunction restraining the union & its officials from 
making the levy, upon the ground that in the 
absence of provision in the rules for making it 
the levy was illegal :—J/eld : as the provision of a 
parliamentary representation fund was within the 
scope of the assocn., & as the majority of the 
members were in favour of it, the ct. would not 
interfere with the levy of contributions to that 
fund merely because the rules did not expressly 
provide the necessary machincry for making it.— 
STEELE v. SOUTH WALES MINERS’ FEDERATION, 
11907] 1 K. B. 361; 761. J. K. B. 333; 96 L. T. 
260; 23 T. L. R. 228; 51 Sol. Jo. 190. 


Annotation :—Overd. Osborne v. Amalgamated Soc. of Ry. 
Servants, [1909] 1 Ch. 163. 


1089. -|—(1) The definition of a 
trade union contained in 1871 Act, s. 23, or the 
amended definition in 1876 Act, s. 16, is a limiting & 
restrictive definition & it is not competent to a 
trade union either originally to insert in its objects 
or by amendment to add to its objects something 
so wholly distinct from the objects contemplated 
by the Trade Union Acts as a provision to secure or 
maintain parliamentary representation. 

(2) The certificate of the registrar under 1871 
Act, 8.13, & the regulations made by the Secretary 
of State pursuant to that sect. of the registry of any 
rules or alterations of rules is not conclusive as to 
the validity of the proceedings taken by the 
society for the passing of such rules or alterations. 

(3) It is important to observe that a trade 
union was not the creation of the Act of 1871 
(COZENS-HARDY, M.R.). 

(4) Such union can buy & sell land not exceeding 
one acre, & personal estate without limit of 
amount (FARWELL, L.J.). 

(5) A registered trade union is thus a statutory 
legal entity, anomalous in that, although consisting 
of a fluctuating body of individuals & not being 
incorporated it can own property & act by agents 
(FARWELL, L.J.). 

(6) Ifa trade union as such canrun a newspaper, 
the proprietors of Zhe Times, for instance, can 
register themselves as a trade union & libel all & 
sundry with perfect impunity. It is said that 
MATHER, J., decided that the union could do so 
in Linaker v. Pilcher, No. 1291, post, that case was 
decided under somewhat unfortunate circum- 
stances & cannot be regarded as correct (FARWELL, 
I..J.).—OSBORNE v. AMALGAMATED SOCIETY OF 
RAILWAY SERVANTS, [1909] 1 Ch. 163; 78 L. J. 
Ch. 204; 99 L. T. 945; 25 T. L. R. 107; 53 Sol. 
Jo. 98, ©. A. 3; on appeal, sub nom. AMALGAMATED 
SoclETY OF RAILWAY SERVANTS v. OSBORNE, 
[1910] A. C. 87, H. Le. 


Annotations :—As to (1) Apld. Wilson v. Amalgamated Soc. 
of Engineers, {1911] 2 Ch. 324. Refd. Gaskell v. Lan- 
cashire & Cheshire Mincrs’ Federation (1912), 28 T. L. R. 
518; Parr v. Lancashire & Cheshire Miners’ Federation 
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(1913), 108 L. T. 446; Carter v. United Soc. of Boiler- 
makers & Iron & Steel Shipbuilders (1916), 85 L. J. Ch. 
289: Jonkin v. Pharmaceutical Soc. of Great Britain, 
{1921} 1 Ch. 392. 48 to (5) Refd. Kolly v. National Soc. 
of Operative Printers’ Assistants (1915), 84 L. J. K. B. 
2236. Sebald 1 Refd. Russell v. Carpenters & Joiners 
Amalgamated Soc., [1910] 1 K. B. 506; Osborne v. 
Amalgamated Soc, of Ry. Servants, [1911] 1 Ch. 540; 
Vacher v. London Soc. of Compositors, [1912] 3 K. B. 547; 
Fe Quinn & National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318; Amalgamated Soc. of 
Carpenters, Cabinet Makers & Joiners v. Braithwaite, 
Gencral Union of Operative Carpenters & Joiners v. 
Ashley, [1922] 2 A. C. 440. 

1090. -}—(1) A member of a 
trade union society who, with other members, had 
been compelled by its rules to contrbute to a fund 
for an object which could not be carried into 
effect, acting on behalf of himself & all other 
members by whom contributions had been made 
to the fund, applied by originating summons 
against the trustees in whose name the fund was 
invested for a declaration that upon the true 
construction of the rules & in the events which 
had happened the fund ought to be distributed 
among the subscribers; on account of the invest- 
ments representing the fund, an inquiry who in the 
events which had happened were entitled to the 
fund; distribution of the fund among those 
entitled ; payment into ct. of the fund pending 
distribution; & if & so far as necessary execution 
of the trusts of the fund. It was objected on 
behalf of defts. that pitf. was not entitled to proceed 
by originating summons under R. S. C., Ord. 55, 
r. 3, since he was not a cestui que trust under the 
trust of any instrument, or under R.S. C., Ord. 544, 
r. 1, since there was no question of construction to 
be determined :—Held: pltf. was not entitled to 
relief as a cestui que trust under the trust of any 
instrument with R. S. C., Ord. 55, r. 3, since his 
claim was in default of the trust of the rules of the 
society, not under that trust, there was no question 
of construction for determination under lh. 8S. C., 
Ord. 544, r. 1, & it would not be advisable to deal 
with the matter partly on the summons & leave the 
rest to be decided in an action & no order was 
made on the summons. 

(2) The object of the fund is perfectly, clear. 
It is the maintenance of Parliamentary repre- 
sentation, & that has been declared to be illegal 
(SWINFEN Eapy, J.).—Re AMALGAMATED SOCIETY 
OF RAILWAY SERVANTS, ADDISON v. PILCHER, 
[1910] 2 Ch. 547; 80 L. J. Ch. 193; 103 L. T. 627 ; 
277. L. R. 123; 54 Sol. Jo. 874. 

1091. -]—The principle laid down 
in Amalgamated Society of Railway Servants v. 
Osborne, [1910] A. C. 87 that trade unions as de- 
fined by Parliament have no power to levy con- 
tributions from their members for the purpose of 
securing parliamentary representation, extends 
also to securing representation on municipal & 
other local bodies other than boards of guardians, 
at any rate where the levies on the members in aid 
of the funds are in effect compulsory.— WILSON v. 
AMALGAMATED SOCIETY OF ENGINEERS, [1911] 2 
Ch. 324; 80 L. J. Ch. 469; 104 L. T. 715; 27 
T. L. R. 418; 55 Sol. Jo. 498. 

See, now, 1913 Act, s. 3 (3). 

1092. Purpose must be authorised by rules.] 
—The general trustees of a society established as a 
trade union under 1871 & 1876 Acts, acting in 
pursuance of a resolution of the general council, 
subscribed £100 of the moneys of the society for 
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self & all other members of deft. 
union, except the personal defts. & 
those members who voted in support 
of the resolution hereinafter mentioned, 
for a declaration that a payment of 
£100 out of the union funds to support 


members 


the anti-conscription campaign, which 
had been made in pursuance of 4 
resolution Pieer by the majority of 

of the union, was uwlira vires 
& illegal, & for an order that the said 
sum should be repaid to the union :— 


Held: the payment was ulira_ vires 
the union.—ALLEN v. GORTON (1918), 
18S. RN. 8. W. 202; 35 N.S. W. W.N. 
69.—AUS. 

b. Right of executor of deceased 
member of union—To continue action 
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shares in a limited co. which had been formed with 
the object of publishing a newspaper in the 
interests of a pore party known as the ‘‘ Labour 
Party ’ & whose profits, after payment of 4 per 
cent. on its shares, were to be used in the main- 
tenance & extension of its business. The object 
of the resolution of the general council was not 
simply to invest the moneys of the society, but to 
contribute to the expenses of publishing the news- 
paper. The shares were applied for & allotted 
betore the passing of 1913 Act. There was nothing 
in the rules of the society which authorised the 
application of its funds for political purposes :— 
Heid: the above application of the funds of the 
society was unauthorised & ultra vires, & not the 
less so because of the provisions of 1913 Act as 
that Act gave the society no further powers with 
reference to political objects than those contained in 
the rules of the society, & that therefore the trustees 
were liable to make good the £100 with interest. 

There must be a declaration that the payment 
by defts. out of the funds of deft. society in respect 
of the purchase by defts. of the 100 shares in 
Labour Newspapers, J.td., was illegal & ultra vires 
the powers of the society, & that the trustces are 
liable to make good the £100 so wrongfully applied, 
together with interest on the sum at the rate of 
5 per cent. per annum (WARRINGTON, J.).— 
BENNETT v. NATIONAL AMALGAMATED SOCIETY OF 
OPERATIVE House & SHIP PAINTERS & DECORA- 
ToRS (1915), 85 L. J. Ch. 298; 113 L. T. 808; 31 
TL. R. 203. 

Annotation :—Folld. Carter v. United Soc. of Boilermakers 

(1915), 85 L. J. Ch. 289. 

1093. Effect of compliance with statutory regu- 
lations.|—In 1925 pltf. applied to the Registrar of 
Friendly Socicties alleging that some of the general 
funds of deft. union, ef which he was a member, 
had been applied through the Trades Union 
Congress in furtherance of various political objects 
in breach of the rules of the union. ‘The Registrar 
decided that there had been no breach & declined 
to make any order. In an action by pltf. for 
relief based on an alleged breach by deft. union of 
1913 Act, s. 3, in respect of the same matters :-— 
Held: (1) the conditions precedent stated in 1913 
Act, 8. 3 (1), having been duly complied with, the 
statutory restrictions thereby imposed had ceased 
to operate so that no breach of the statute had been 
established, & the action failed; (2) pltf.’s true 
cause of action in the circumstances was in respect 
of a breach of tho rules of deft. union which was 
not directly raised upon the record ; even assuming 
that it had been, the legislature did not contem- 
plate that an aggrieved person who had complained 
to the registrar upon the footing of a breach of the 
rules & failed, could afterwards resort to the ct.— 
FORSTER v. NATIONAL AMALGAMATED UNION OF 
SHOP ASSISTANTS, WARKFHOUSEMEN & CLERKS, 
[1927] 1 Ch. 539; 961. J. Ch. 141; 137 L. T. 86; 
43 T. L. R. 199; 71 Sol. Jo. 105. 

1094. Effect of complaint to Registrar— Bar to 
legal action.|—ForsTer v. NATIONAL AMALGA- 
MATED UNION OF SHOP ASSISTANTS, WAREIOUSE- 
MEN & CLERKS, No. 1093, ante. 


SUB-SECT, 2.—AGREEMENTS FOR APPLICATION 
oF FuNDs. 
A. In General. 
See 1871 Act, s. 4 (3); 1927 Act, s. 2. 


105 


against society.|—-A society in the nature of a 
benefit society comprised a head & branch estab- 
lishments. ‘The socicty was governed by rules of 
1872, which, besides providing for the benefit of 
its members, contained rules in restraint of freedom 
of trade. A dispute arose between the head 
establishment & a branch, & the latter having 
threatened to secede, an action was brought by 
the head establishment against the branch for an 
injunction to restrain the latter from dividing the 
funds in their possession :—Held : such action was 
not maintainable (a) because, under general Jaw, 
some of the societies’ rules were in restraint of 
trade; & (0) because 1871 Act, s. 4 (3), expressly 
excluded the ct. from entertaining such procced- 
ings. 

These principles are equally applicable whether 
a central society sues a branch, a socicty sues an 
individual, or an individual a society.—DUKE v. 
TarrLeBoy (1880), 49 L. J. Ch. 802; 43 L. T. 216 ; 
28 W. R. 977. 


Annotations :—Distd. Yorkshire Miners’ Assocn. v. Howden, 
{1905] A. C. 256 Cope v. Crossingham, [1908] 2 








Ch. 624. Retd. Winder +. Kingston-upon-Hull Corpn. 

for the Poor (1888), 58 L. T. 583. 

1096. .|}—OLD v. Rogsson, No. 981, 
ante. 

1097. -——.]—-HTeld: as the objects of 





deft. society were mainly in restraint of trade & 
to maintain strikes, the ct. had no jurisdiction 
to entertain an action to enforce a rule of the society 
providing for benefits to members out of the 
funds.— SAYER v. AMALGAMATED SOCIETY OF 
CARPENTERS & JOINERS (1902), 19 T.. L. R. 122. 

Annotation :—Refd. Russell ». Carpenters & Joiners’ Amal- 

gamated Soc., [1910] 1 K. B. 506. 

1098. .|—A society registered under 
the Trade Union Acts was governed by rules some 
of which made provision for benefits to members, 
& the others were illegal as being in restraint of 
trade. 

A member brought an action against the officers 
of the society to enforce a rule of the society under 
which he claimed to be entitled to a superannuation 
allowance :—Held : upon the consideration of all 
the rules of the socicty, the main object of the 
society was illegal at common law as being in 
restraint of trade, & those rules which made pro- 
vision for benefits to members were merely 
ancillary to that main object, & could not be 
separated from it, therefore, under 1871 Act, s. 4, 
the action must fail.—CULLEN v. ELWIN (1904), 90 
L. T. 840; 20 T. L. R. 490; 48 Sol. Jo. 474, C. A. 


Annotations :—Folld. Itussell v. Amalgamated Soc. of 
Carpenters & Joiners, [1910] 1 K. B. 506. Refd. Pratt v. 
British Medical Assocn. (1918), 88 L. J. K. B. 628. 


1099. .|—ASPDEN v. STEAM ENGINE 
MAKERS’ SocIETy (1904), Times, Dec. 14. 

1100. —— .|—BuRKE v. AMALGAMATED 
Society oF Dyers, No. 1051, ante. 

1101. ——- .|—Where the rules of a trade 
union which have an illegal tendency as being In 
restraint of trade, are a main feature of the trade 
union, the trade union is an illegal assocn. at 
common law, & a member cannot maintain an 
action against the union to enforce benefits under 
those rules which have no illegal purpose.— 
Mupp v. GENERAL UNION OF OPERATIVE CAR- 
PENTERS & JOINERS (1910), 103 L. T. 45; 26 
T. L. R. 518. 

1102. ———- ——.]—Tuomas v. PortsmMouTs “A”? 
BRANCH oF SHIP CONSTRUCTIVE, ETC. ASSOCN., 




















1095. Not enforceable—Action by member |! No. 986, anfe. 
in deceased's J } ociety.|—MORRISON v. EDIN- 
MARTIN EXECUTRIX v. MGruR, PART VII. SECT. 5, SUB-SECT. 2.—A. san ; aang INCORPORATION 
{olay Ne Abe ane 51 8c. L. R. 499; ©. Whether enforceable—Aclion by | (1853), 16 Dunl. (Ct. of Sess.) 86; 26 
418. L. T. 365.—SCOT, personal representatives of member | Sc. Jur. 56.—SCOT. 
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Sect. 6.—Funde: Sub-sect. 2, A. & B.; sub- 
sect. 3.) 

1108, ——- ——_.]—-Cox v. NATIONAL UNION OF 
Founpry WorKERS OF GREAT BRITAIN & IRELAND 
(1928), 44 T. L. R. 346. 

1104. Action by personal representatives of 
member against society.|_BURKE v. AMALGAMATED 
Socrery oF Dyers, No. 1051, ante. 

1105. —— .]—RussELL v. AMALGAMATED 
SOCIETY OF CARPENTERS & JOINERS, No. 987, ante. 

1106. ——— Action by society against member.]— 
DUKE v. LirriEBoy, No. 1095, ante. 

1107. |—By 1871 Act, s. 4, it is 
enacted that nothing in the Act shall enable 
any ct. to entertain any legal proceeding instituted 
with the object of directly enforcing any agree- 
ment for the application of the funds of a trade 
union to provide benefits to members. : 

Deft. was a member of a friendly society registered 
under 1871 & 1876 Acts. By one of the rules of 
the socicty a member meeting with an accident & 

becoming totally incapacited from following his 
employment for the remainder of his life was 
entitled to receive the sum of £100; & all members 
receiving such a benefit were obliged to sign an 
agreement that in the event of their returning to 
their trade they would refund to the society the 
amount of accident benefit received. Ifa member 
failed to refund, certain officers of the society 
were empowered to institute legal proceedings 
for the recovery of the amount received. 

Deft., having met with an accident & being 
apparently incapacitated for life from following 
his employment of a moulder in an iron foundry, 
made a claim & received from the society a sum 
of £100. On receipt of that sum he signed an 
agreement that in case he should at any time 
thereafter resume work as an ironfounder, he would 
forthwith repay to the society the sum of £100, & 
that, in case that sum was not repaid within a 
named period, certain officers of the society 
should have power to sue & proceed against him 
in any ct. of competent jurisdiction of the said 
sum. Deft. was able to resume & did resume 
work as an ironfounder within the meaning of the 
agreement. In an action by the officers of the 

society against deft. to recover the sum of £100 
under the agreement :—JZ/eld: the action was 
brought directly to enforce an agreement for the 
application of the funds of the trade union to 
provide a benefit to a member within 1871 Act, s. 4, 
& was therefore not maintainable.—BAKER v. 
INGALL, [1912] 3 K. B. 106; 81 L. J. K. B. 558; 
105 LL. T. 934; sub nom. FRIENDLY SOCIETY OF 
IRONFOUNDERS OF ENGLAND, IRELAND & WALES v. 
INGALL, 28 T. TL. R. 1043 56 Sol. Jo. 122; 75 
J. P. Jo. 580, (. A. 

1108. ——— Action by central society against 
branch.|—DvukKE v. LITTLEBOY, No. 1095, ante. 

1109. ——— -|—CoPE v. CROSSINGHAM, No. 
1128, post: 

1110. Action by guardians of the poor—To 
recover expenses of maintaining pauper member 
of union.]—A member of a trade union is not ‘a 
member of a benefit or friendly society, & as such 
entitled ta receive any payment,’’ within Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), s. 23, inasmuch as 1871 Act expressly 
declines to cnable any ct. to entertain proceedings 
to enforce an agreement to apply the funds of a 
trade union to provide benefits ie members; & 
therefore, the guardians cannot under that sect. 
obtain from a trade union the repayment of 
expenses incurred in the relief of a pauper lunatic 
member.—- WINDER v. KINGSTON - UPON - HULL 




















TRADE AND TRADE UNIONS. 


Corpn. (GovERNORS & GUARDIAN 
Q. B. D. 412; 58 L. T. 688; 88 5. P BSE oe” 


Annotation —-Reld. Mary 
gamated Soo. of tagiocne (1903), BS 7. Peer * Amal- 


1111. ——— Action by nominee on death 
ber—Eifect of 1876 Act, s. 10.]—By is7ay 
s. 4 (3), no ct. is to en any roceeding 
to enforce ‘‘ an t for the ap fication of 
the funds of a e union to provide benefits for 
members.”” By 1876 Act, s. 10, which is to be 
construed as one act with 1871 Act, it is provided 
that a member of a trade union, not being under the 
age of sixteen years, may, by writing, nominate a 
person to whom any moneys payable on the death 
of such member, not exceeding 350, shall be paid ; 
& that, on receiving proof of the death of a 
nominator, the trade union “shall pay to the 
nominee the amount due to deceased member,” 
not exceeding the sum aforesaid :—Held: there 
was nothing in 1876 Act to show that it was 
intended to repeal the provisions in 1871 Act, s. 4, 
& consequently no action could be maintained 
against a trade union by the nominee of deceased 
member to recover a sum of money to which, under 
the rules of the trade union, the member of his 
nominee had become entitled to receive from the 
funds of the union.—CROCKER v. KNIGHT, [1892] 
1 Q. B. 702; 61 L. J. Q. B. 466; 66 L. T. 596; 
56 J. P. 420; 40 W. R. 353; 8 'T. lL. R. 412, C. A. 

1112. —--— Unless society legal at common law.| 
—SWAINE v. WILSON, No. 950, ante. 

Indirect enforcement—Action to restrain 
expulsion.|-—See Nos. 1033, 1035, ante. 

What are benefits.]—Sce Sub-sect. 2, B., post. 

Restraint of misapplication of funds.} — See 
Sub-sect. 3, post. 





B. Meaning of Benefits. 

See 1871 Act, s. 4 (3); 1927 Act, s. 2. 

1113. Sick benefit.;-OLp v. Rosson, No. 981, 
ante. 

1114. .}—-BURKE v. AMALGAMATED SOCIETY 
OF DYERS, No. 1051, ante. 

1115. -|—THomaAs v. Vortsmoutn “A” 
BRANCH OF SuIPp CONSTRUCTIVE, ETC. ASSOCN., 
No. 986, ante. 

1116. Superannuation 
v. ELWIN, No. 1098, ante. 

1117. -—--.] —— RUSSELL _ v. 
SOCIETY OF CARPENTERS & JOINERS, 
ante, 

1118. Disablement benefit.|—AsPppEN v. STEAM 
FINGINE MakrErs’ SoOcIEry (1904), Times, Dec. 14. 

1119. -——-.|—-SwalINE v. WILSON, No. 950, ante. 

1120. --—— Agreement to repay on resumption of 
work.|—-BAKER v. INGALL, No. 1107, ante. 

1121. Undertaking to pay cost of legal proceed- 
ings.|—-LEEs v. LANCASHIRE & CHESHIRE MINERS’ 
FEDERATION (1906), Times, June 20. 








allowance.}| —- CULLEN 


AMALGAMATED 
No. 987, 





SUB-SECT. 3.—MISAPPLICATION. 


1122. Who may take proceedings—Member of 
union—On refusal of trustees.]|—-(1) Where the 
trustees of a union refused to take legal proceedings 
to restrain the union from a proposed misapplica- 
tion of its funds, a single member of the union was 
held entitled to sue in his own name, the trustees 
being added as defts. 

(2) A rule of a trade union provided that 
members permitted to cease work by the sanction 
of the union, in accordance with the rules, should 
receive strike pay from the union :—Held : where 
members of a union had ceased work without the 


Part VII.—TrRaprt Untons. 


permission of the union, the union had no power 
under the rule to give ite permission subsequent 
so as to authorise strike pay being given to su 
members. 

(8) Another rule of the trade union provided 
that members of a branch of the union which 
be “ locked out or otherwise thrown out of employ- 
ment’? should, on certain conditions, receive 
strike pay. The members of a branch struck work 
illegally & without the sanction of the union. 
Afterwards they expressed a desire to resume work, 
but, as their object in resuming work was only to 
put themselves into a position to strike with the 
sanction of the union, the masters refused to allow 
them to go back to work :—Held : these members 
were not “locked out or otherwise thrown out 
of employment’”’ within the rule.—HOWDEN v. 
YORKSHIRE MINERS’ Assocn., [1903] 1 K. B. 308 ; 
72L.J.K.B.176; 881. T. 134; 19T. L. R. 198; 
47 Sol. Jo. 237, C. A.; affd. sub nom. YORKSHIRE 
al ASSOCN. v. HOWDEN, [1905] A. C. 256, 


Annotations :—Asto (1) Refd. Osborne v. Amalgamated Soc. 
of Ry. Servants, [1911] 1 Ch. 540; Kelly v. National 
Soc. of Operative Printers’ Assistants (1915), 113 L. T. 
1055. 48 to (2) Distd. Mullett v. United French Polishers’ 
London Soc. (1904), 91 L. T. 133. Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & Joiners v. Braith- 
waite, General Union of Operative soupollvete & Joiners 
v. Ashley, [1922] 2 A. C. 440. Refd. Denaby & Cadeby 
Main Collieries v. Yorkshire Miners’ Assocn., {1906] A. C. 
384. Generally, Retd. Giblan v. National Amalgamated 
Labourers’ Union of Great Britain & Iroland, [1903] 2 
K. B. 600; Steele v. South Wales Miners’ Federation, 
11907) 1 K. B. 361 ; Cope v. Crossingham, [1909] 2 Ch. 148 ; 
Baker v. Ingall, (1912) 3 K. B. 106; Oram v. Hutt, [1913] 
1 Ch. 259; Valentine v. Hyde, (1919) 2 Ch. 129; Sansom 
v. London & Provincial Union of Licensed Vehicle Workers 
(1920), 36 T. L. Rk. 666. Mentd. A.-G. v. De Winton, [1906] 
2 Ch. 106; Frasor v. Four (1912), 107 L. T. 423. 


_ 1123. Right to injunction.|—By 1871 Act, s. 4, 
it is provided that nothing in the Act shall enable 
the ct. to entertain any legal proceeding instituted 
with the object of directly enforcing an agreement 
for the application of the funds of a trade union 
to provide benefits to its members.  Pltfs., 
members of a trade union within the Act, sought 
for an injunction to restrain other members from 
applying the funds in a manner contrary to an 
agreement to provide benefits to members :— 
Held: such an injunction would not be a direct 
enforcement of the alleged agreement & the ct. 
might entertain the proceeding. 

Pitfs. are members of a combination associated 
together for purposes which are in restraint of 
trade, & this combination or assocn. would un- 
doubtedly have been unlawful but for the pro- 
visions of 1871 Act, of which the sole or principal 
object seems to have been to place restrictions on 
the officers of the societies & to prevent their 
defalcations (Fry, J.)—WoLre v. MATTHEWS 
(1882), 21 Ch. D. 194; 51 L. J. Ch. 833; 47 L. T. 
158; 30 W. R. 838. 


Annotations :—Consd. Yorkshire Minors’ Assocn. v. Howden, 
[1905] A. C. 256; Steele »v. South Wales Miners’ Kedera- 
tion (1907), 96 L. T. 260: Amalgamated Soc. of Car- 
aes Cabinet Makers & Joiners v. Braithwaite, General 

nion of Operative Carpenters & Joiners v. Ashley, [1922] 
4b itd atte rane, isan deat) 2G, BD 
: e Ry. v. Amalgamated Soc. o . Servants, 
[1901] A. C. 426; Cope v. Crossingham, [1909] 2 Ch. 148; 


Osborne vw. Ama : 
1 Ch. 540. Igamated Soo. of Ry. Servants, [1911] 


PART VII. SECT. 5, SUB-SECT, 3. | 


11231. Right to injunction.}—PItf., a 
member of a trade union his tho 
Act, sought an injunction to restrain 
pe trusteos & executive of the union 
0 which he belonged from paying 
striko-pay out of the funds of the union 
to certain members of the union on 
riled on tho eagaae Sau 
ea ac at the 

strike had not been oarTicd out in 


union :—Held: 


would 


1128 ii. 





accordance with tho 

the ct. had no juris- 

diction to grant an injunction, & even 

if it had, a vory plain case would 

require to be made ont before the ct. 
look minutoly into alleged LL. kh. 499; (1914) 1S. L. T. 365.— 

infractions of the rules of such a SCOT. 

rata Smee hear ©. Dopns (1890), 9 

N. Z. L. R. 210.—N.Z. 


.}—M‘LAREN v. MILLER 
(OR AMALGAMATED SOCIETY OF IAIL- 
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1124, rap igo4y 10m. v. MEDICAL DEFENCE 
Union, Lrp. (1804), 10 T. L. BR. 384, ©. A. 


1125. ——.]—-Tarr Vate Ry. Co. v. AMAL- 
aa Sociery oF RAILWAY SERVANTS, No. 957, 
ante. 

1126. ——.]—-ALFIN v. HEWLETT (1902), 18 
T. L. R. 664. 


1127, ———.)—-(1) A trade union was established 
for objects which included payment to members 
locked out or on strike. The whole of the funds 
were to be applied in carrying out the specified 
objects according to the rules. The union mis- 
applied part of the funds by payments of strike 
money in cases not authorised by the rules. An 
individual member having brought an action 
against the union, its trustees & some of its officials, 
for an injunction restraining them from making 
the payments:—Held: the action was not 
instituted with the object of ‘‘ directly enforcing ”’ 
an agreement for the application of the funds to 
provide benefits to members within 1871 Act, 
s. 4, the object being not to apply but to prevent 
misapplication of the funds, the action was 
maintainable. 

The object of the litigation was to obtain an 
authoritative decision that the action of the union 
which was challenged by pltf. was not authorised 
by the rules of the union. The decision might take 
the form of a declaration or the form of an injunc- 
tion, or both combined (LORD MACNAGIITEN). 

(2) In this union the trustees must be members, 
but it is not necessary under 1871 Act that they 
should be so (LORD DAVEY).— YORKSHIRE MINERS’ 
Assocn. v. HowpeEn, [1905] A. C. 256; 74 L. J. 
K. B. 511; 92 IL. T. 701; 53 W. R. 667; 21 
T. 1. R. 431, .I. 3 affg.S. C. sub nom. HOWDEN v. 
YORKSHIRE Miners’ Assocn., [1903] 1 K. B. 308, 
C. A. 


Annotations :-~-As to (1) Apld. Osborne v. Amalgamated Soc. 
of Ky. Servants, [1911] | Ch. 540; Sansom v. London & 
Provincial Union of Liconsed Vehicle Workers (1920), 
36 'T. L. R. 666. Consd. Amalgamated Soc. of Carpenters, 
Cabinet Makers & Joiners v. Braithwaite, General Union 
of Oporative Carpenters & Joiners v. Ashley, [1922] 2 
A. C. 440. Refd. Giblan v. National Amalgamated 
Labourers’ Union of Great Britain & Ireland, [1903] 
2K. B. 600; Denaby & Cadoby Main Collierics v. York- 
shire Miners’ Assocn., [1906] A. C. 384; Steele v. South 
Wales Miners’ Federation, [1907] 1 K. B. 361; Cope v. 
Crossingham, [1909] 2 Ch. 148; Oram v. Hutt, [1913] 
1 Ch. 259: Kelly v. National Soc. of Operative Printers’ 
Assistants (1915), 113 L. T. 1055. Generally, Refd. 
Mullett v. United French Polishers’ London Soc. (1904), 
91 L. T. 133; Baker v. Ingall, [1912] 3 K. B. 106; 
Valentine v. Hyde, [1919] 2 Ch. 129. Mentd, A.-G. v. 
eee (1906] 2 Ch. 106; Fraser v. Fear (1912), 107 

. T. 423. 





1128. .|—A resolution was passed by the 
members of a branch of a registered trade union 
that they would secede from the parent society & 
distribute the funds amongst the members of the 
branch. The rules of the society contained no 
provision as to the secession of branches. The 
trustees of the branch having declined to pay over 
the funds under their control to the head trustees, 
when required so to do, according to the rules, the 
head trustees brought an action against the trustees 
of the branch for a declaration that the resolution 
was ultra vires, an injunction, & payment to them 
of the funds of the branch :—#Held : (1) the action, 


WAY SERVANTS FOR SCOTLAND ¥. 
MOTHERWELL BRANCH OF THE SOCTETY ) 
(1880), 7 R. (Ct. of Seas.) 867.— SCOT. 
1123 iii. .}—-MARTIN’S JEXEOU- 
TRIX v. M‘'GUER, (1914]S. C. 628; 51 8c. 


rules of the 





d. Trade Union Act, 1881, 8. 18— 
Proceedings of criminal nature.J— 
TRIVET® Uv. CDONALD (1919), 26 
Cc. L. R. 156.—AUS. 
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Sect. 5.—Funds: Sub-sects. 3, 4,5 & 6.] 


apart from the claim for payment, was not 
instituted with the object of directly enforcing an 
agreement for the application of the funds to 

rovide benefits to members within 1871 Act, s. 4, 

he object being to preserve the fund by preventing 
it from being misapplied without in any way 
administering it ; & (2) upon the construction of the 
rules, the society had a sufficient interest in the 
ial hay of the branch to maintain the action, 

ut the ct. had no jurisdiction to make any order 
for payment.—CopE v. CROSSINGHAM, [1909] 2 Ch. 
148; 78L. J. Ch. 615; 100 L. T. 945; 257. L. BR. 
593 ; 53 Sol. Jo. 559, C. A. 

1129. -J—Parr v. LANCASHIRE & CHESHIRE 
MINERS’ FEDERATION, No. 1041, ante. 

1130. ———.]—The society of B., a trade union 
registered under the Trade Union Acts with the 
usual trade union objects, i.¢c. assistance in sickness, 
& the protection & promotion of the interests of 
workmen in disputes with employers, but not 
including by its rules the circulation of political 
literature or the promotion of ‘ political objects ”’ 
within 1913 Act, responded to an appeal made by 
a body of labour & trade union representatives for 
assistance in establishing a daily newspaper 
devoted to the interests of labour, by contributing 
out of its funds the sum of £1,000 expended in the 
purchase of shares in a co. formed to carry on such 
a newspaper, & also, by making a levy on its 
members. of a further sum of £1,000, to be applied 
in the same way. Pltf.,a member of deft. socicty, 
brought an action against the society, joining the 
members of the executive council as co-defts., 
(a) for an order to replace the sum of £1,000, being 
funds of the society wrongfully invested in shares 
of the said co., & to invest such sum in invest- 
ments authorised by the rules of the society ; 
& (b) for an injunction to restrain defts. from 
investing any of the funds of the society, or con- 
tributing any of such funds, in shares of the said 
co., & from making any levy upon any of the 
members of the society of any sum to be in any 
way applied for the purposes of the said co., & 
from deducting any such levy from any benefit 
to which the members of the said society may be 
entitled under the rules :—J/Icld: the payments 
were not justified as within the objects of the 
society, & were ultra vires the powers of the 
society, nor could they be deemed to be an “ in- 
vestment.”’ within the meaning of the rules. The 
members of the executive council of deft. society, 
who had authorised the investment, must be held 
personally liable to replace the money. The 
declaration, order, & injunction asked for must be 
granted.—CARTER v. UNITED SOCIETY OF BOILER- 
MAKERS (1915), 85 L. J. Ch. 289; 113 L. VT. 1152 ; 
32 T. L. 1. 403 60 Sol. Jo. 44. 

1131. -]—The rules of a trade union pro- 
vided (intcr alia) that in the event of members 
being engaged in a strike or lock out officially 
recognised by the union, the union should pay 
‘dispute pay ”’ of 12s. a week & 28. for each child 
under fourteen. A trade dispute having arisen, 
was officially recognised as from Feb. 16, 1918. 
The union authorised the members on strike to 
sell to those still at work tickets at 2s. each for 
the benefit of the strikers. The proceeds of these 
tickets, ,amounting to a very large sum, were 
paid into the general account of the union & 
applied partly in payment of the ‘‘ dispute pay ”’ 
prescribed by the rules & partly in extra payments. 
_ In an action by three members of the union suing 
In a representative capacity on behalf of the 
members of their respective branches, claiming 
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(a) a declaration that the ticket moneys could not 
be applied in aiecberee of the liability to pay 
dispute pay, but were held by the union, subject 
to certain deductions for commission & expenses, 
for the sole benefit of members subject to the 
dispute, & (b) other relief :—Held: (1) the pay- 
ments were purely voluntary payments made for 
a particular purpose & not applicable to any other 
purpose, such as the payment of ore pay, 
which was a liability arising under the rules; 
& (2) pltfs. were entitled to the declaration claimed 
as to the application of the proceeds & to an 
injunction to restrain the further misapplication 
thereof & if necessary to an account of the expenses 
properly to be deducted therefrom; (3) with 
regard to moneys already misapplied the ct. was 
precluded by 1871 Act, s. 4, from granting relief 
cither by the appointment of a receiver or by 
ordering an account.—SANsom v. LONDON & 
PROVINCIAL UNION OF LICENSED VEHICLE 
WorKERS (1920), 36 T. L. R. 666. 

1132. .]}—BooTH v. AMALGAMATED MARINE 
Workers’ UNION, No. 1065, ante. 

113838. Right to  declaration.}] — YORKSHIRE 
MINERs’ Assocn. v. HOWDEN, No. 1127, ante. 

1134. .}—BENNETT v. NATIONAL AMAL- 
GAMAIED SOCIETY OF OPERATIVE House & SHIp 
Patnrers & DEcOoRATORS, No. 1092, ante. 

1135. ——.|—CaRTER v. UNITED SOCIETY OF 
BorLeERMAKERS, No. 1130, ante. 

1136. .|—-SANSOM v. LONDON & PROVINCIAL 
UNION OF LICENSED VEHICLE WORKERS, No. 1131, 











ante. 

1137. Right to account.|—Sansom v. LONDON 
& PROVINCIAL UNION OF LICENSED VEHICLE 
WorkKERS, No. 1131, ante. 

1138. Funds already misapplied—Whether relief 
granted—Relief amounting to administration by 





court.|—Sansom v. LONDON & PROVINCIAL UNION 
OF LICENSED VEHICLE Workers, No. 1131, 
ante. 

1139. Duty to repay—Liabllity of officer—- 





Costs of personal action against officer paid by 
union.]|—(1) Action brought by a member of a 
trade union for a declaration that the payment of 
the costs incurred by the officials of the union 
in bringing actions for slander & libel & slander 
against another member of the union by the union 
out of its funds was ultra vires the union, & for 
repayment by one of the officials who had received 
moneys to pay his costs :—J/eld : it was not within 
the powers of the union so to apply its funds, & 
the official who had received the money must repay 
the amount so received. 

(2) The fact that the slanders complained of 
injure the trade union as well as the officer does 
not create a common interest which would justify 
the trade union in maintaining the action. <A 
common cause is not a common interest. 

(3) A trade union is not justified in defraying 
the costs of legal proceedings by its members 
whenever an indirect benefit may be expected to 
result from the proceedings.—OraM v. HUTT, 
1914] 1 Ch. 98; 838 L. J. Ch. 161; 110 L. T. 187; 
78 J. P. 61; 30 T. I. R. 55; 58 Sol. Jo. 80, 


C. A. 
Annotations :—As to (1) Consd. Neville v. London ‘‘ Express 
Newspaper, [1910] A. C. 368. Generally, Mentd. Weld- 
ell v. Stephens, [1919] 1 K. B. 520; Hickman v. 
Marsh Sheepbreeders’ Assocn. (1920), 
36 T. L. R. 528 


1140. Liability of trustees.] — 
BENNETT v. NATIONAL AMALGAMATED SOCIETY OF 
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Kent or Romney 














OPERATIVE Housze & SHIP PAINTERS W 
DECORATORS, No. 1092, ante. 
1141. -}—CARTER v. UNITED 


SociEry OF BoILERMAKERS, No. 1130, ante. 


Part VII.—TRrape Unions. 


SuB-SECT. 4.—EFFECT OF DISSOLUTION OF UNION. 

Compare FRIENDLY SOCIETIES, Vol. XXV., pp. 
342, 343, Nos. 422-431. 

1142. Who entitled to surplus assets—Existing 
subscribers at the time of dissolution—Resulting 
trust.|—A society was registered under 1871 & 
1876 Acts, to raise funds by means of weekly 
contributions to defend & support its members 
in obtaining & maintaining reasonable remunera- 
tion for their labour. There were two classes of 
members, printers & transferrers, & by the rules of 
the society the printers subscribed twice as much 
as the transferrers, & were entitled to receive 
twice as much strike or lock out pay ; the scale of 
payments also varied with the length of time a 
member had belonged to the society. No pro- 
vision was made by the rules for the distribution of 
the funds of the society on a dissolution. At the 
time of its dissolution the society consisted of 201 
members, & its unexpended funds amounted to 
£1,000, & the question now arose how this sum was 
to be distributed. The A.-G. having been served, 
& making no claim to the fund as bond vacantia :— 
Held: there was a resulting trust in favour of 
those who had subscribed to the fund, & the 
money was now divisible amongst the existing 
members at the time of the dissolution, in pro- 
portion to the amount contributed by each 
member to the funds of the society, irrespective 
of fines or payments made to members in accord- 
ance with the rules.—e PRINTERS & ‘TRANS- 
FERRERS AMALGAMATED TRADES PROTECTION 
Soclery, [1899] 2 Ch. 184; 47 W. R. 619; 15 
T. L. R. 394; 43 Sol. Jo. 550; sub nom. Re 
PRINTERS & TRANSFERRERS SOCIETY, CHALLINOR 
v. MASKERY, 68 L. J. Ch. 537. 

Annotations :—Apld. Re Lead Co.’a Workmen’s Fuud Soc., 

Lowes v. Sinelting Down Lead with Pit & Sea Coal, [1904] 

2 Ch. 196; Le Customs & Exciso Officers’ Mutual 

Guarantee Fund, Robson v. A.-G., [1917] 2 Ch. 18. Refd. 

Braithwaite v. A.-G., [1909] 1 Ch. 510; Re Amalgamated 

Soc. of Ry. Servants, Addison v. Pilcher, [1910) 2 Ch. 547; 


Osborne v. Amalgamated Soc. of Ry. Servants, {19 
1 Ch. 540. ™ i ee 


1143. -—-~— Not expelled members.]|—Members 
of a trade assocn. were expelled for breach of rules 
in restraint of trade. The assocn. passed a resolu- 
tion to wind up, with a direction to their trustees to 
divide the surplus assets among the persons entitled 
under the rules. An inquiry was direct on sum- 
mons as to who were the persons entitled, & in 
what proportions :—Held : the expelled members 
were properly excluded in the Chief Clerk’s certi- 
ficate made in answer to the inquiry. 

That sect. [1871 Act, s. 3] I take to mean this, 
that for the present purposes the agreement; is 
to be in force & is not to be considered void or 
voidable by reason that a rule or rules which are 
sald to be illegal are mercly in restraint of trade 
(NortuH, J.).—Srrick v. SWANSEA TIN-PLATE Co. 
(1887), 36 Ch. D. 558 ; 57 L. J. Ch. 488; 57 LL. T. 
302; 35 W. R. 831. 
annotasions :—Refd. Swaine v. Wilson (1889), 24 Q. B. D. 


52; Taff Vale Ry. v, : _S 
[1901] A. C, 426. v. Amalgamated Soc. of Ry. Servants, 


1144, Amount payable to members—-Sum pro- 
portional to amount contributed—Irrespective of 
fines or payments out.]—Ze PRINTERS & TRANS- 
FERRERS AMALGAMATED ‘I'RADES PROTECTION 
Soctnty, No. 1142, ante. 

1145. Right to sue for distributive share.]|— 
OSBORNE v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS, No. 972, ante. 

1146. Funds subscribed for illegal purpose—No 
right to proceed by originating summons under 
R.S.C., Ord. 55,r. 3.|—te AMALGAMATED SOCIETY 


OF RAILWAY SERVANTS, ADDISON v. PILCHER, No. 
1090, anfe. 
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7 eins goenerally.]|—See Sect. 4, sub-sect. 9, 
ante. 


SUB-SECT. 56.—Books AND ACCOUNTS. 


See 1871 Act, ss. 14, 16, sched. I. 

1147. Books—Right to inspect—Employment of 
accountant.|—By 1871 Act, s. 14, sched. I, clause 6, 
the rules of a registered trade union must contain 
pose in respect of “the inspection of the 

ooks & names of members of the trade union 
by every person having an interest in the funds 
of the trade union.”’ 

The rules of a registered trade union provided 
that its books & accounts & list of members should 
be “ open to the inspection of all the members 
thereof, & of all the persons having an interest in 
the funds, in accordance with the Trade Union 
Acts’ :—Held: members of the society were 
entitled to inspect the books & accounts by means 
of an accountant employed by them for the purpose, 
the accountant undertaking that the information 
obtained would only be used for informing his 
clients of the result of his inspection.—NoOREY v. 
KEEP, [1909] 1 Ch. 561; 78 L. J. Ch. 334; 100 
L. 'I’. 322; 25 T. L. R. 289. 

Annotations :—Expld. Dodd v. Amalgamated Marine 
Workers’ Union (1923), 129 L. T. 401. Apld. Dodd »v. 
Amalgamated Marine Workers’ Union, [1924] 1 Ch. 116. 
1148. |—In the action piltf. 

claimed (a) inspection of the accounts of deft. 

union ; (6) production of the books & accounts to 
him & his accountant; (c) damages; (d) costs. 

The rules of the union provided that the books & 

accounts should be open to the inspection of any 

member at all reasonable times. The union had 
purported to expel pltf. from his membership of 
the union, but the judge, on Feb. 23, 1923, made an 
order declaring that pltf. was not validly expelled. 
On an interlocucory motion by pltf. the same judge 
made an order that the union should produce to 
pltf. or his accountant their books & accounts for 
inspection, the accountant to undertake not to 
make use of any information so acquired except for 
communicating to pltf. the result of his inspection. 

On the interlocutory motion no agreement was 

come to to treat it as the trial of the action :— 

Held: the proposition that, whatever be the 

circumstances of a case, every individual member 

of a trade union has a right by law to inspect the 
books by an accountant was a proposition which 

was not established by the decision in Norcy v. 

Keep, No. 1147, ante-—Dopp v. AMALGAMATED 

MARINE WORKERS’ UNION (1923), 93 L. J. Ch. 65 ; 

129 L. T. 401; 39 T. L. R. 379; 67 Sol. Jo. 480, 

C. A. 

1149. Onus of proof that employ- 
ment not bona fide.|-A member of a trade union 
who desires to exercise his statutory right of 
inspecting the books & accounts of the union under 
1871 Act, s. 14, sched. 1, clause 6, may ‘‘ in proper 
cases’ employ an accountant to assist him. 

The onus of showing that in employing an 
accountant the member is not acting bond fide lies 
on the trade union resisting that inspection.— 
Dopp v. AMALGAMATED MaARrinE WORKERS’ 
Unton, [1924] 1 Ch. 116; 93 L. J. Ch. 100; 129 
L. T. 819; 40 T. L. R. 443 68 Sol. Jo. 117, C, A. 

















SuB-SECT. 6.—OFFENCES. 
See 1871 Act, ss. 12, 19-22. 
1150. Right to take summary proceedings— 
Under Friendly Societies Act, 1855 (c. he fe a 
mutual society which, in addition to the rules for 
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the bond fide mutual relief of sick members, & for 
other ordinary purposes of a friendly society, 
includes also rujes for the encouragement, relief, 
& maintenance of men on strike, is not a friendly 
society within above Act, ss. 9, 44, first, because 
such last-mentioned purposes are not analogous 
to those of friendly societies properly so called ; 
&, secondly, because such purposes are those of a 
trade union, & are illegal as being in restraint of 
trade; consequently, the summary jurisdiction 
given to the justices by above Act, s. 24, does not 
apply to cases of fraud or misappropriation of the 
funds of such a society on the part of any of its 
members.—HORNBY v. CLOSE (1867), L. R. 2 Q. B. 
158; 8B. & 8.175; 36L. J. M.C. 43; 15 L. T. 
563; 31 J. P. 148; 15 W. R. 336; 10 Cox, C. C. 


Annotations epi. R.v. Dodd (1868), 18 L. T. 89; R. wv, 
Friendly Socs.’ L. J. Q. B. 366. Refd. 
Farrer v. Close (1868), L. kh. 4 Q. B. 602; R. v. Stainer 
(1870), L. R. Ne C. Feat aks fe S.S. Co. v. McGregor, 


Gow (1889), Q. B : waine v. Wilson (1889), 
24 Q. B. D. 252; Russell v. Amalgamated Soc. of - 
enters & Joiners, [1912] A. C. 421; Pratt v. British 


edical Assocn., [1919] 1 K. B. 244. Mentd. Cowan v. 


Milbourn (1867), 16 L. T. 290. 

1151. —-— -|—The decision in Hornby v. 
Close, No. 1150, ante, that a trades union, part of 
whose funds are applied to the maintenance of 
strikes, is an illegal society, &, therefore, cannot 
maintain a complaint against an officer of such 
society for embezzlement of its funds, applies only 
to proceedings taken under Friendly Societies Act, 
1855 (c. 63), & does not extend to an indictment. 

Prisoner was indicted for forging a banker’s pass 
book, with intent to defraud. He was treasurer 
to a trades union which was admitted to be within 
the decision in Hornby v. Close, No. 1160, ante. It 
was contended that such a society, having no legal 
existence, could possess no funds, &, therefore, 
could not be defrauded :—Held: the objection 
of illegality was applicable only to the summary 
proceedings before magistrates provided by 
Friendly Societies Act, 1855 (c. 63); but did not 
extend to deprive the society of its remedy by in- 
dictment.—kh. v. Dopp (1868), 18 LL. T. 89, N. P. 





1152. ——— Embezzlement.|—R. v. Dopp, No. 
1151, ante. 
1153. —— -——.]—48., an officer of a friendly 


society, some of whose rules were in restraint of 
trade, embezzled their money :—Held: rules in 
restraint of trade are not criminal, although they 
may be void as being against public policy, & 
socicties having such rules are entitled to the pro- 
tection of the criminal law for their funds, &, 
consequently, S. might properly be convicted of 
embezzlement.—HK. v. STAINER (1870), L. BR. 1 
C. C. BR. 230; 39 L. J. M. C. 54; 21 L. T. 758; 
ee “ is 165; 18 W. R. 439; 11 Cox, C. C. 483, 
Annotations :—Apld. R. v. Tankard, [1894] 1 Q. B. 548. 

Refd. Swaine v. Wilson (1889), 24 Q. B. D. 252. 

1154. Forgery.|—R.v. Dopp, No. 1151, ante. 

1155. —-— Larceny.]—A treasurer of a trades 
union convicted of stealing moneys belonging to 
himself & the other members of the society. 
Larceny Act, 1868 (c. 116), does not merely 
affect the procedure in cases of larceny, so as 
to include acts committed before the day of its 
passing, July 31, 1868, but creates a new offence, 
& any act to come within its provisions must have 
been committed after that date. It is for the jury 
to say when a larceny or embezzlement took place. 
—R. v. BLACKBURN (1868), 33 J. P. 55; 11 Cox, 
C. C. 157. 

1156. ——— Offences within 1871 Act, s. 12— 
Whether imprisonment ordered in default of pay- 
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ment — Order drawn up as for civil debt.| — 
Summonses were issued against two officers of 
Jocal branches of a certain trade union under the 
above sect., charging them with wilfully withhold- 
ing certain sums of money belonging to the union. 
Both defts. admitted the charges against them, & 
orders, headed ‘“‘ Civil debt ’’ were made upon them 
for payment of the amounts due, or in default 
distress & sale. Both defts. defaulted, & applica- 
tion was then made for their committal to prison 
under the section. The magistrate refused the 
application on the ground that the sect. was 
modified by Summary Jurisdiction Act, 1879 (c. 49), 
8s. 6, & that, the proceedings being civil & not 
criminal, in order to obtain committal a judgment 
summons must be issued & the prosecution must 
prove possession of means by defts. An order 
nisi was then obtained, addressed to the magis- 
trate & two defts., calling on them to show cause 
why the orders should not be removed & quashed 
on the ground that the moneys ordered to be paid 
were not civil debts :—Held: as the orders were 
regular on the face the rule must be discharged.— 
R. v. Truscorr (1899), 81 L. T. 188; 15 T. L. R. 
405; 19 Cox, C. C. 379, D.C. 

1157. Absence of fraud.]—AIf an 
officer of a trade union wilfully withholds money 
of the trade union, he is not, in the absence of 
fraud. liable to the penalties imposed by above 
sect., but under above Act, s. 9, an action may be 
brought against him for the recovery of the money. 
—MADDEN v. RuopEs, [1906] 1 K. B. 5384; 75 
lL. J. K. B. 329; 94 L. T. 741; 70 J. P. 230; 
54 W. KR. 873; 22 T. L. R. 356; 50 Sol. Jo. 326 ; 
21 Cox, (. ©. 180, D. C. 

1158. Whether civil action lles—After conviction 
— Prosecution under 1871 Act, s. 12.] —- The 
treasurer of a local branch of a trades union 
fraudulently misapplied certain moneys belonging 
to his society, & was summarily proceeded against 
& ordered to pay the amount claimed, & by way of 
penalty. He made default in payment of the two 
sums & was sentenced to two months’ imprison- 
ment with hard labour. He was afterwards pro- 
ceeded against by the general secretary of the 
union in the county ct. for the amount originally 
claimed, but the county ct. judge nonsuited pltf. 
on the ground that he was not entitled to maintain 
the action. Pltf. moved to set aside the nonsuit : 
—Held: on the motion to sect aside the nonsuit, 
as pltf. had had recourse to the remedy provided 
by above sect., & deft. had been punished, the 
punishment suffered by him operated as an ex- 
tinguishment of the debt.— KNIGHT v. WHITMORE 
(1885), 53 L. TT. 233; 33 W. R. 007; 1T. L. R. 
550, D. C. 


Annotations :—Apld. Vernon v. Watson, (1891] 1 Q. B. 400. 
Refd. Madden v. Hhodes (1906), 54 W. R. 373. 


1159. -} — UNITED BUILDERS’ 
LABOURERS UNION v. STEVENSON (1906), Tames, 
Feb. 7. 

1160. Under 1871 Act, s. 9—Wilfully 
withholding money without fraud.|—-MADDEN v. 
Ruoves, No. 1157, ante. 




















Sect. 6.—CRIMINAL OFFENCES ARISING OUT 
OF TRADE UNION OPERATIONS. 


See 1875 Act; 1906 Act, 8.2; 1927 Act. 
14161. Combination in restraint of trade—Not 
criminal.]—R. v. Srainer, No. 1153, ante. 








1162. .|—SWAINE v. WILSON, No. 950, 
ante. 
1168. ——- ———.]—Moeut 8.8. Co. v. Mo- 


GREGOR, Gow & Co., No. 51, ante. 


Part VIJ.—Trapr Untons. 
——.]—(1) An act lawful in itself — 


1164. 
is not converted by a malicious or bad motive into 
an unla act so as to make the doer of the act 
liable to a civil action. 

Resps. were shipwrights employed ‘for the 
job’ on the repairs to the woodwork of a ship, 
but were liable to be discharged at any time. 
Some ironworkers who were employed on the 
iron work of the ship objected to resps. being 
employed, on the ground that resps. had previously 
worked at iron work on a ship for another firm, the 
practice of shipwrights working on iron being 
resisted by the trade union of which the iron- 
workers were members. Applt., who was a 
delegate of the union, was sent for by the iron 
workers & informed that they intended to leave off 
working. Applt. informed the employers that 
unless resps. were discharged all the iron workers 
would be called out or knock off work, it was doubt- 
ful which expression was used; that the em- 
ployers had no option; that the iron men 
were doing their best to put an end to the practice 
of shipwrights doing ironwork, & that wherever 
resps. were employed the iron men would cease 
work. There was evidence that this was done to 
punish resps. for what they had done in the past. 
The employers, in fear of this threat being carried 
out which, as they knew, would have stopped their 
business, discharged resps. & refused to employ 
them again. In the ordinary course _resps. 
employment would have continued. Resps. 
having brought an action against applt., the jury 
found that he had maliciously induced the em- 
ployers to discharge resps. & not to engage them, & 
gave resps. a verdict for damages :—Held: applt. 
had violated no legal right of resps., done no 
unlawful act, & used no unlawful means, in pro- 
curing resps.’ dismissal ; his conduct was therefore 
not actionable however malicious or bad his 
motive might be, & notwithstanding the verdict 
applt. was entitled to judgment. 

(2) I do not doubt that every one has a right to 
pursue his trade or employment without ‘ moles- 
tation ”’ or “ obstruction ”’ if those terms are used 
to imply some act in itself wrongful. .. . If it be 
intended to assert that an act not otherwise 
wrongful always becomes so if it interferes with 
another’s trade or employment, ... lsay that suhe 
& proposition in my opinion has no solid founda- 
tion in reason to rest upon (LORD TIERSCHELL). 

(3) Combination of different persons in pursuit 
of a legitimate trade object occurred in the case of 
The Mogul Steamship Co. v. McGregor, Gow, & 
Co., No. 51, ante, & was there held to be law- 
ful. Combination for no such object but in pur- 
suit really of a malicious purpose to ruin or 
Injure another would, I should say, be clearly 
unlawful (LorpD SHAND).-—-ALLEN v. FLOOD, 
[1898] A.C.1; 67 L.3.Q.B.119; 771. 7. 717; 
62 J. P. 595; 46 W. R. 258; 14 T. L. R. 125; 
42 Sol. Jo. 149, IL. L. ; reveg. S.C. sub nom. FLoop 
v. JACKSON, [1895] 2 Q. B. 21, C. A. 

Annotations s—As to (1) Consd. Lyons v. Wilkins, [1896] 

7 Gh. 811; Ajello v. Worsley, [1898] 1 Ch. 274 ; Huttloy 

- Simmons, {1898}1Q.B.181. Apld. Taylor». Cambridge 

ceree Co. & Kilner (1898), 42 Sol. Jo. 832. Distd. Lyons 

(1900) aT, [1899] (1 Ch. 255. Apld. Boots v. Grundy 

(1901]'A.G. 408 TO istenhe . & Distd. Quinn v. Leathem, 

tive Stonemeion ; ee et v. Friendly Soc. of Opera- 

2K. B. 739 eS on ngland, Ireland & Wales, (1902) 

Labourerc’ Unio ‘en vw. National Amalgamated 

K. B. 600. Distd Ss cigar oata & Ireland, {1903} 2 

Glamorgan’ CoalGo aun ales Miners Federation v. 
Wade (1908) 78 i 3 ee} A.C. 239. Consd. Conway v. 
(1913), 29 a .J.K.B.14.. Apld. Santen v. Busnach 
o ene L. R. 214. Consd. Stott v. Gamble, [1916] 
1 K.B. 944 ; aiid British Medical Assocn., [1919] 

- Davies », Thomas. {1020} Ge : Bo Hodéea 6. 
ebb, (1920) 2 Ch. 70.’ Consd, Wolstenholme v. Ariss, 
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Apld. Ware & De Froville v. Motor 
4 11921] 3 K. B. 40; White wv. Riley, 
pean 1 1; Sorrell »v. Smith, (1925) A. C. 700. 

efd. Charnock v. Court (1899), 68 L. J. Ch. 550: 
Hubbuck v. Wilkinson, Heywood & Clark, [1899] 1 
Q. B. 86; Denaby & Cadeby Main Collleries v. Yorkshiro 
Miners’ Assocn. [1906] A. C. 384: National Phonograph 
Co. v. Kdison Bell Consolidated Phonograph Co., [1908] 
1 Ch. 335 ; Hardie & Lane v. Chiltom, {1928] 2 K. B. 306. 
As to (3) Gonsd. Huttiey v. Simmons, [1898] 1 Q. B. 181. 


Geneal » Refd. Linaker v. Pilcher (1901), 70 LL. J. K. B 


entd. Brigg v. Thornton (1903), 73 L. J. Ch. 301 : 
Wilford ». West Riding of Yorkshire County Council, 
ae K. B. 685 ; Re Ainsworth, Finch v. Smith, (1915] 


1165. — — -|—A.-G. oF COMMONWEALTH 
OF AUSTRALIA v. ADELAIDE S8.S. Co., Lrp., No. 
68, ante. 

1166. Combination maliciously to ruin or injure 
another.|—-ALLEN v. FLooD, No. 1164, ante. 

1167. 1875 Act—Application of sect. 3—Com- 
bination in furtherance of trade dispute—Whether 
indictable for conspiracy.] — (1) Above sect. 
rendered legal ‘‘ an agreement or combination by 
two or more persons to do or procure to be done 
any act in contemplation or furtherance of a 
trade dispute between employers & workmen,”’ 
& provided that it should not be indictable as a 
conspiracy ‘‘ if such act committed by one person 
would not be punishable as a crime.’ There it 
appears that strikes aie legalised by Act of 
Parliament, & that one person would not be 
indictable for a crime by endeavouring to encour- 
age or bring about that which in itself is not 
illegal, namely, astrike. Therefore a combination 
of two or more persons to do this would come 
exactly within the words of sect. 3 of the Act, & 
would not, since this Act of Parliament, be an 
offence against the law (Kay, L.J.). 

(2) A strike is an agreement between persons 
who are working for a particular employer not to 
continue working for him (Kay, L.J.). 

(3) Strikes & trade unions which were formerly 
considered illegal have now been legalised, at all 
events, so far as the doctrines as to restraint of 
trade are concerned, & a strike can be conducted 
up to a certain point with perfect legality (LIND- 
LEY, L.J.).-—~Lyons (J.) & SONS uv. WILKINS, 
{1896]1 Ch. 811; 651. J. Ch. 60) ; 74 L. T. 358 ; 
60 J. P. 825; 45 W. R. 193; 12 T. L. R. 278; 
40 Sol. Jo. 372, C. Aw; subsequent proceedings, 
[1899] 1 Ch. 255, (. A. 

Annotations :—.As to (1) Refd. Taff Vale Ry. v. Amalgamated 
Soc. of Ry. Servants, [1901] 1 K. BB. 170; Gozney v. 
Bristol, etc. Tirade & Provident Soc., [1909] 1 Kk. B. 901. 
.fs to (3) Refd. Quinn v. Leathem, [1901] A. C. 495. 
Generally, Refd. Charnock wv, Court, [1899] 2 Ch. ae 


Waro & De Frevillo v. Motor Trade Assocn., [1921 
k. B. 40. 


{1920} 2 Ch. 403. 
Trade Assocn., 
Ch 











1168. -—— — - --—~— —-.-.| — QUINN v. 
LEATHEM, No. 1179, post. 
1169. -~— —- -.|—VACHER & SONS, 


LTD. v. LONDON SOCIETY OF COMPOSITORS, No. 
1259, post. 
1170. Nothing to do with civil 
remedies.|—-(JULNN v. LEATHEM, No. 1179, post. 
———— Intimidation or injury.|—Sce CRIMINAL 
Law, Vol. XV., pp. 785, 766, Nos, 8210-8219. 
——— Persistently following.| —- See CRIMINAL 
Law, Vol. XV.. p. 767, Nos 8220-8221. 
——-- Hiding or deprivation of property.]——See 
CRIMINAL Law, Vol. XV., p. 767, No. 8222. 
Watching & besetting.]—Sce CRIMINAL 
Law, Vol. XV., pp. 767, 768, Nos. 8223-8232, 
Form of indictment & conviction.|—-See 
CRIMINAL LAw, Vol. XIV., p. 224, No. 2075; 
Vol. XV., p. 768, Nos. 8233-8236. 
Application to seamen.|—See Surprine, 
Vol. XLI., pp. 251, 252, Nos. 930-933. 
-___- Jurisdiction of magistrates.|—See Maais- 
TRATES, Vol. XXXIII., p. 318, No. 332. 
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Sect. 7.—TORTS ARISING OUT OF TRADE 
UNION OPERATIONS. 
SUB-SECT. 1.—COMBINATION IN PURSUIT OF TRADE 
INTEREST. 

1171. Whether acts tortious.|—MoauL S.S. Co. 
v. McGrrGor, Gow & Co., No. 51, ante. 

1172. -|—ALLEN v. FLoop, No. 1164, ante. 

1178. Purpose effected without malice.| 
One of the declared objects of resp. branch assocn. 
was ‘‘the maintenance of the honour & the 
intcrests of the medical profession.’’ Its arts. of 
assocn. provided for the expulsion of a member by 
a resolution of its council if carried by three- 
quarters of those present, & confirmed by a general 
meeting. By a rule of the branch assocn. existing 
when applt. became a member, ‘‘ when any 
member shall have been expelled he shall not be 
met in consultation or accorded professional 
recognition in any other form until it shall have 
been otherwise decided by the council.”’ A further 
rule provided that if any member should be 
declared by the council to have omitted to comply 
with any of its rules, he was not to be met in 
consultation or recognised A resolution expelling 
applt. from membership was duly carried by the 
council & confirmed by a general meeting, applt. 
being present, & heard in his defence, at both 
meetings; the resolution was communicated in 
writing by the secretary to the other members. 
Applt. brought an action against resps. for damages 
alleging (inter alia) that resps. had conspired to 
induce medical practitioners, members of the 
assocn., to refuse to meet him or to accord him 
professional recognition ; & he contended that the 
rule set out above was in restraint of trade & void : 
—Held: (1) the rule was not in restraint of trade, 
since its object was not to penalise an expelled 
member, but to promote the interest & objects 
of resps.; (2) the council & the gencral meeting, 
when considering the resolution, were acting 
quasi-judicially, & the decisions arrived at, being 
supported by adequate evidence, could not be 
questioned without proof, of fundamental error 
in the procedure, or bias or malice in those present. 
— THOMPSON v, BRITISH MEDICAL ASsocn. (N.S. W. 
BRANCH), [1924] A. C. 764; 93 L. J. P. C. 203; 
me T. 162; 40 T. L. R. 5063; 68 Sol. Jo. 518, 

1174. —-—- Purpose not effected by illegal means.] 
— SORRELL v. SMITH, No. 1183, post. 

Combination to procure termination or breach of 
contractual relationship.|—See Nos. 1190-1193, 











post. 

Combination to prevent parties entering into con- 
tractual relationship.|—-See Nos. 1221-1223, post. 

Placing names on ‘‘ black lists’’ or ‘‘ stop 
lists.’?}—-See Sub-sect. 5, post. 

Effect of 1906 Act.|—See Sect. 8, post. 
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SUB-SECT. 2.—COMBINATION TO INJURE 
ANOTHER IN TRADE. 

1175. Whether acts tortious.|—By the common 
law, liberty of a man’s mind & will how he should 
bestow himself & his means, his talents, & his 
industry, is as much the subject of the law’s 
protection as is that of his body. Therefore, if 
two or more persons agreed to co-operate against 
that liberty of thought & freedom of will they 
would be guilty of a conspiracy.—R. v. DRuITT, 
LAWRENCE & ADAMSON (1867), 16 L. T. 855; 10 
Cox, ©. C. 592. 

Annotations :-—Consd. Allen v. Flood, [1898] A.C. 1; Quinn 


v. Leathem, [1901] A. C. 495; Larkin v. Long, [1915] 
A.C. 814. Reld. Springhead Spinning Co. v. Riley (1868), 


TRADE AND TRADE UNIONS. 


L. R. 6 Eq. 551; Gill v. Williamson (1869), 20 L. T. 712; 
R. v. Shepherd (1869), 11 Cox, CG. C. 325: BR. v. Parnell 
1881), 14 Cox, C. C. 508; Connor v. Kent, Gibson v. 
sawson, Curran v. Treleaven, [1891] 2 Q. B. 545; gul 
S.S. Co. v. oateee Gow, {1892] A. C. 25; Valentine v. 


Hyde, (1919] 2 Ch. 129; Sorrell v. Smith, [1925] A. C. 
Ce entd. R. v. Orman & Barber (1880), 14 Cox, OC. C. 
1176. 





tn number of persons engaged in 
running omnibuses from one part of London to 
the other, agreed among themselves to ‘ nurse ’’ 
the vehicles of a rival independent proprietor, pltfé. 
They accordingly ran one omnibus before & one 
behind each omnibus of pltf., & generally inter- 
fered with the carrying on of his business, thus 
driving him off the road :—Held: an action of 
conspiracy would lie. 

It is enough that defts. conspire to encourage 
acts to be done by others by connivance or sug- 
Sele aa v. WILLIAMSON (1869), 20 L. T. 


1177. ——— Malicious intent.|—-MoauL 8.8. Co. 
v. McGreGcor, Gow & Co., No. 51, ante. 

1178. ——- ———.]—-ALLEN v. FLOOD, No. 1164, 
ante. 

1179. No justification or excuse.|—(1) A 





combination of two or more, without justification 
or excuse to injure a man in his trade by inducing 
his customers or servants to break their contracts 
with him or not to deal with him or continue in his 
employment is, if it results in damage to him, 
actionable. 

(2) The words ‘‘trade dispute between 
employers & workmen’”’ in Conspiracy & Pro- 
tection of Property Act, 1875 (c. 86), s. 3, do not 
include a dispute on trade union matters between 
workmen who are members of a trade union, & an 
employer of non-union workmen who refuses to 
employ members of a trade union. Semble: the 
words are restricted to disputes between an 
employer & his own workmen. 

(8) A threat to call men out given by a trade 
union official to an employer of men belonging to 
the union & willing to work with him is a form of 
coercion, intimidation, molestation, or annoyance 
to them & to him very difficult to resist, &, to say 
the least, requiring justification (LORD LINDLEY). 

(4) Conspiracy & Protection of Property Act, 
1875 (c. 86), 5. 3, has nothing to do with civil 
remedies. 

Assuming that there was a trade dispute within 
the meaning of sect. 3 & that an indictment for 
conspiracy could not be sustained in a case like 
this, the difference between an indictment for a 
conspiracy & an action for damages occasioned by 
& conspiracy is very marked & is well known 


(LorD LINDLEY). 

(5) As to pltf.’s rights. Jfe had the ordinary 
rights of a British subject. He was at liberty to 
earn his own living in his own way, provided 
he did not violate some special law pro- 
hibiting him from so doing, & provided he did 
not infringe the rights of other people. This 
liberty involved liberty to deal with other persons 
who were willing to deal with him. This liberty is 
a right recognised by law, its correlative is the 
general duty of every one not to prevent the free 
exercise of this liberty, except so far as his own 
liberty of action may justify him in so doing 
(LorRD LINDLEY).—QUINN v. LeaTHEM, [1901] 
A. C. 495; 70 L. J. P. ©. 76; 85 L. T. 289; 65 
J.P. 708; 50 W. R. 139; 17 T. L. RR. 749, H. 


Annotations :—As to (1) Consd. Giblan v. National Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
1903] 2 K. B. 600; National Phonograph Co. v. Edison 
ell Consolidated Phonograph Co., [1908] 1 Ch. 335; 
Larkin v. Long, (1915] A. C. 814 ; Long v. Smithson (1918), 
88 L. J. K. B. 223; Valentine v. Hye e, (1919) 2 Ch. 129. 
Apld. Ware & De Freville v. Motor Trade Assocn., (1921) 


Part VII.—Trapr Unions. 


3 K. eo pDer erent v. Dominion Tobacco Co., [1923) | 
. 709. 


Cc istd. Reynolds v. Shipping Federation, [1924] 
a Ch. 28. ld. Sorrell »® Smith, [1925] A. C. 700. 
Refd. Read v. Friend! 


Soc. of ee oe Stonemasons of 
England, Ireland & Wales, [1902] 2 B. 732; South 
Wales Miners’ Federation v. Glamorgan Coal Co., [1905] 
A. C. 239; Denaby & Cadeby Main Collierles v. Yorkshire 
Miners’ Assocn., [1906] A. C. 384; Conway uv. ade, 
11908) 2 K. B. 844; Said v. Butt, [1920] 3 K. B. 497; 
Brimelow v. Casson, [1924] 1 Ch. 302; Hardic & Lane v, 
Chilton, [1928] 2 K. B. 306. As to (2) Refd. White v. 
Riley, [1921] 1 Ch. 1. da to (5) Consd. Valentine v. 
Hydo, (1919] 2 Ch. 129. Generally, Consd. Pratt .v. 
British Medical Assocn., [1919] 1 K. B. 244. Refd. 
Bulcock v, St. Anne’s Master Builders’ Federation (1902), 
19 T. L. It. 27; Gaskell v. Lancashire & Cheshire Miners’ 
Federation (1912), 66 Sol. Jo. 719; Santen v. Busnach 
(1918), 29 T. L. R. 214; Vacher v. London Soc. of Com- 
ositors, [1913] A. C. 107; Davies v. Thomas, [1920] 
¥ Ch. 189 ; Hodges v. Webb, [1920] 2 Ch. 70; G. W. K. 
v. Dunlop Rubber Co. (1926), 42 T. L. R. 376. Mentd. 
West Ham Union v. L. C. C. (1902), 71 L. J. K. B. 299; BR. 
v. Brailsford, (1905) 2 K. B. 730; In the Gvuods of Hall, 
Hall v. Knight & Baxtor (1913), 109 L. T. 587; 
ns , Finch wv. Smith, [1915] 2 Ch. 96; 
Blay, [1919] 1 Ch. 277 ; Welldon v. Butterley Co. 
1 Ch’ 130; Tinline v. White Cross Insce., [1921] 3 K. B. 
327 


1180. Where damage resulting— Intentional 
employment of unlawful means—No actual malice 
proved.|—A single person or a body of persons 
commits an actionable wrong if he or they inflict 
actual pecuniary damage upon another by the 
intentional employment of unlawful means, such 
as threats of coercive action, to injure that person’s 
business, even though the unlawful means may not 
comprise any specific act which is per se actionable 
& actual malice is not proved. The element of 
conspiracy in a case of this kind is of importance 
only in considering the weight of the acts alleged 
& the extent of the damage resulting therefrom.— 
PRATT v. BRITISH MeEpIcAL Assocn., [1919] 1 
K. B. 244; 88 07.. J. K. B. 628; 120 L. T. 41; 35 
T. L. R. 143 63 Sol. Jo. &4. 

Annotations :—Consd. Ware & De _Freville v. Motor Trade 
Assocn., |1921] 3 K. B. 40. Refd. Valentine v. Hyde, 
j1919) 2 Ch. 129; Davies v. Thomas, [1920] 1 Ch. 217; 
Hodges v. Webb, [1920] 2 Ch. 70; Said v. Butt, (1920) 
3K. 13. 497; Sorrell v. Smith, [1925] A. C. 700. _Mentd. 
British Ry. Traffic & Electric Co. v. C. R. C, Co. & L. CL. C., 
(1922) 2 Kk. B. 260. 

1181. —-— Unlawful means not 
comprising any specific act actionable per se.|— 
PRATY v. BRITISH MEDICAL Assocn., No 1180, ante. 

1182. - — -|—In 1922 pitfs. fitted out an 
expedition to salve cargo from the wreck of a 
Dutch steamship, which had sunk in 1916 in the 
North Sea in over 100 feet of water. Pltfs. worked 
at the scene of the wreck whenever the weather & 
tides permitted during the summer of 1922 & 
from Apr. to July, 1923. During that time they 
had succeeded in cutting a hole into No. 4 hold, 
had buoyed the wreck, & had extracted some 
portions of cargo of little value at a cost of over 
£40,000. In July, 1923, defts., British subjects 
& partners ip a rival salvage co., arrived on the 
scene in a British registered ship, &, by sending 
down their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession of the 
wreck & cargo, & either prevent further work on 
the part of pltfs. or establish themselves with 
pitfs. in concurrent occupation :—Held : as defts.’ 
interference was high-handed & deliberate they 
would be restrained until further order from doing 
any acts at or near the wreck whereby pltfs. might 
be prevented or hindered in the carrying on of their 
salvage operations, 

What follows from the findings I have stated is 
that defts. personally, or by their servants or 
agents, have trespassed upon pltfs.’ possession & 














PART Vil. SECT. fie SUB-SECT. 3.—A. 


1184 1. Whether acta tortious. }—-Pltf. 
was engaged from hour to hour in 


J -—-VOL. XLIII ° 


discharging cargo 


from a ship. He 
could be discharged at any time, but 
had a reasonable expectation of being  pilected. 
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| wilfully & wrongfully interrupted & molested 


them in their lawful undertaking. Molestation 
such as that of which pltfs. complain is, in my 
opinion, actionable where it causes damage 
(DUKE, P.).—TuHE TUBANTIA, [1924] P. 78; 93 
L. J. P. 148; 131 L. T. 570; 40 T. TL. R. 335; 16 
Asp. M. L. C. 346; 18 Lioyd, L. R. 158. 

11 -I—(1) A combination of two 
or more persons for the purpose of injuring a man 
in his trade is unlawful &, if it results in damage to 
him, is actionable. If the real purpose of the 
combination is not to injure another, but to for- 
ward or defend the trade of those who enter into 
it, then no wrong is committed & no action will 
lie, although damage to another ensues provided 
that the purpose is not effected by illegal means. 

(2) A threat to effect a purpoge which is in itself 
lawful gives no right of action to the person thereby 
injured. 

A trade union of retail newsagents advocated the 
policy of limiting the number of retail newspaper 
shops in a given area, & enforced that policy by 
procuring its members to withdraw their custom 
from any wholesale newsagent who _ supplied 
newspapers to a retailer opening a new shop with- 
out its permission. Certain newcomers in a dis- 
trict having opened shops without the union’s 
permission & obtained supplies of newspapers from 
a wholesale newsagent R., pltf., who was a cus- 
tomer of R., at the request of the union, of which 
he was a member, withdrew his custom from R. 
& transferred it to another wholesale newsagent W. 
Defts., a committee representing the proprietors 
of the newspapers, who took the view that the 
union’s policy was injurious to the interests of their 
trade, intervened at the request of R., &, in order 
to compel pltf. to return to KR. as a customer, 
threatened to discontinue the supply of those 
newspapers which W. obtained directly from them, 
& also to discontinue the supply of newspapers to 
S., a wholesale newsagent who supplied W. with 
others of his newspapers, unless S. ceased to 
supply W. with newspapers so Jong as W. supplicd 
pltf. Defts. acted as they did for the sole purpose 
of protecting their trade, & were not actuated by 
spite against pltf. or by any desire to injure him. 
In an action to restrain defts. from interfering 
with the right of pltf. to continue contractual 
relations with W.:—Held: defts. had not com- 
mitted or threatened to commit any wrong against 
pitf. & the action failed.—-SoRRELL v. SMITH, 
1925] A.C. 700; 941. J. Ch. 347; 183 L. T. 370 ; 
41 T. I. BR. 529; 69 Sol. Jo. 641, H. L. 


Annotation :-—~As to (1) Consd. Hardio & Lane v, Chilton, 
(1928) 2 K. B. 306. 


Procuring termination or breach of contractual 
relationship.|—-See Sub-sect. 3, post. 

Preventing parties entering into contractual 
relationship.|——See Sub-sect. 4, posi. 

‘* Black lists ’’ & ‘‘ Stop lists.’’?]——Sce Sub-sect. 


post. 
Effect of 1906 Act.]—See Sect. 8, post. 
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SuB-sEcT. 3.—COMBINATION PROCURING TERMINA- 
TION OR BREACH OF CONTRACTUAL RELATION- 


SHIP. 
A. In General. 


1184. Whether acts tortious.]|—At the hearing 
of a complaint under Employers & Workmen 
Act, 1875 (c. 90), by the proprietors of a coal mine 


continued in his employment until the 
“job ’’ he was working on was comi- 
Deft. who was secretary of a 


T 
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Sect. 7.—Torts arising out of trade union opera- 
tions: Sub-sect. 3, A.] 


against deft., one of their workmen, it appeared 
that the workmen were employed under contracts 
determinable on fourteen days’ notice, & subject 
to certain regulations under which the employer 
might dismiss or suspend any workman for dis- 
obedience to orders, & the workmen, in descending 
or ascending the mine in ‘‘ cages,’’ were to obey the 
orders of the banksman. Part of the miners 
employed at the colliery, including deft., were 
members of atrade union. The unionists addressed 
a notice to complainants that, at the expiration 
of fourteen days, all non-unionists must descend & 
ascend the mine by themselves. On the morning 
of the day of which such notice expired, certain 
workmen, of whom deft. was one, were at the pit 
mouth for the purpose of going down by the 
“cage ’’ then in readiness for them. The first 
to enter the cage was a non-unionist, whereupon 
the other men, who were unionists, refused to go 
down with hin. The non-unionist then went down 
alone, &, upon the next cage coming up a few 
seconds afterwards, the unionists offered to go 
down; but the under-manager in charge refused 
to allow them to do so. This occurred on three 
successive days. The justices ordered deft. to 
pay substantial damages for wrongfully ‘ absent- 
ing ’”’ himself from complainants’ service, & dis- 
missed a counterclaim by him against. them for 
having wrongfully refused to allow him to follow 
his lawful ernployment :—Held: under the cir- 
cumstances, there had been such a breach of 
contract on the part of deft. as entitled com- 
plainants to substantial, & not merely to nominal, 
damages, & the counterclaim could not be 
maintained.—Bowkrs & PARTNERS v. PRESS, 
{1894} 1 Q. B. 202; 638 L. J. Q. B. 165; 70 L. T. 
116; 58 J. P. 280; 42 W. R. 340; 10 TT. TL. RR. 
55; 9 R. 302, C. A.; affg. S. C. sub nom. PRESS v. 
Bowks & PARTNERS, Jirp. (1893), 62 L. J. M. C. 
145, 1. C. 

1185. — — Materiality of motive— Malice.| — 
Defts. were members of a joint committee of three 
trade unions connected with the building trade in 
Hull. A firm of builders there having refused to 
obey certain rules Jaid down by the untons with 
regard to building operations, the unions sought 
to compel them to do so, by preventing the supply 
of building materials to them. In pursuance of 
this object, they requested pltf. a master mason 
& builder in Llull, who supplied building matcrials 
to the firm, to cease to supply them with such 
materials, but pltf. refused to do so. Thereupon, 
with the object of injuring pltf. in his business, in 
order to compel him to comply with such request, 
defts. induced persons who, to the knowledge of 
defts., had entered into contracts with pltf. for 
the supply of materials, to break their contracts, 
& not to enter into further contracts with pltf., 
by threatening that the workmen would be with- 
drawn from their employ. Pltf{. sustained damage 


trade union, represented to piltf.’s 
employer that the employment of 
pitf. as aforesaid was a breach of a 
contract made by the employer with 
the union represented by deft. & 
warned him against further employing 
pltf. The employer, in consequence 
of this warning, did not further employ 
pitf. It was found as a fact that deft. 
was not actuated by any malice or 
desire to injure pltf. but acted in the 
interests of his union & the employer : 
—Held: pitf. bad no cause of action.— 
Bonp v. Morris, [1912] V. L. R. 351. 


2 


1184 fi. ——-.J—GRAHAM v. BRICK- 


1184 iii. 





HEINRICKS ¥. 


1184 iv. 





LAYERS & Masons’ UNION (1908), 9 
WwW. L. R. 475.~ CAN 
-}—It is not an action- 
able wrong merely to induce or persuade W 
& person to do something which he may 
lawfully dv or to refrain from doing 
something which he ma 
refrain from doing, even i 
is injury to another in his trade.— 

ete (1915), 
30 W. L. R. 854; . W. RR. 373; 
21 D. lL. R. 68.—CAN 


-}—Neither an individual 
nor @ Corpn. can be guilty of conspiring 
with third parties or with his or its (1898), 35 Sc. L. R. 645; 
agent or employee to induce himself 263.—SCOT 


8 


TRADE AND TRADE UNIONS. 


in consequence of such breaches of contract, & 
of the refusal of such persons to enter into contracts 
with him :—Held: an action was maintainable 
by pltf. against defts. for maliciously procuring 
such breaches of contract, & also for maliciously 
conspiring together to injure him by preventing 
persons from entering into contracts with him.— 

TEMPERTON v. RUSSELL, [1893] 1 Q. B. 715; 62 

L. J. Q. B. 412; 69 L. T. 78; 57 J. P. 676; 41 

W. R. 565; 9 T. L. R. 393; 37 Sol. Jo. 423; 4K. 

376, C. A. 

Annotations :—Apld. Lyons v. Wilkins, (1896] 1 Ch. 811. 
Consd. Allen v. Flood, {1898] A. C. 1. Folld. Quinn v. 
Lesathem, [1901] A. C. 495. Consd. Taff Vale Ry. v. 
Amalgamated Soc. of Ky. Servants (1901),50 W. RR. 44; 
National Phonograph Co. v. Edison-Bell Consolidated 
Phonograph Cu., (1908] 1 Ch. 335. Distd. Reynolds v. 
Shipping Federation, [1924} 1 Ch. 28. Refd. Wright v. 
Hennessey (1894), 11 T. L. R. 14; Charnock v. Court 
(1899), 68 L. J. Ch. 550; Read v. Friendly Soc. of Opera- 
tive Stonemasons of England, Ireland & Wales, [1902] 
2 K. B. 732; Valentine v. Hyde, [1919] 2 Ch. 129; 
Ware & De Freville v. Motor Trade Assocn., [1921] 3 
K. BK. 40; Sorrell v. Smith, [1925] A. C. 700 
1186. —— —-—— —-—..|—-(1) Procuring a breach 

of contract is an actionable wrong unless there be 

justification for interfering with the legal right. 

Miners employed in collieries without giving 
notice to their employers & in breach of their 
contracts abstained from working on certain days 
upon the direction or order of a federation of 
the miners given by their executive council. 
The federation & council acted honestly without 
malice or Ul will towards the employers & 
with the object only of keeping up the price of 
coal by which the wages were regulated :—Held : 
an action for damages lay by the employers against 
the federation & its officers, no justification for 
their action being shown. 

(2) Malice in the sense of spite or ill will is not 
the gist of such an action as that) which pltfs. 
have instituted (LORD MACNAGHTON),-—SoOUTH 
WALES MINERS’ FEDERATION ¥v, GLAMORGAN COAL 
Co., [1905] A.C. 230; 74 lL. J. K. B. 5253 92 
lL. VT. 7103 583 W. R. 5935 21 T. LR. 441, Wh. 
daffy. S.C. sub nom. GUAMORGAN CoAL Co. v. 
SouTH WaLes MINERS’ FEDERATION, [1903] 2 
K. B. 545, C. A. 
lnnotations + —1s lo (1) Distd. Stott +. Gamble, [1916] 2 

K. B. 501. Apld. Valentine vw. Hyde, [19t9] 2 Ch. 129. 

Refd. Giblan v. National Amalgamated Labourers’ Union 

of Great Britain & Ircland, [1905] 2 K. B. 600; Davies pv. 

Thomas, [1920] 1 Ch. 217; Ware & De Freville ». Motor 

Trade Assoen., [1921] 3 K. B..403 Brimelow vo, Casson, 

11924} 1 Ch, 302, .t8 to (2) Rofl, Said o. Butt, (1920) 

3K. B.497. Generally, Refd. National Phonograph Co. 

v. Kdison-Bell Consolidated Phonograph Co., (1906) 1 Ch. 

335; Larkin v. Long (1915), 84 L. J.P. C. 2015) Pratt 

v. British Medical Assven., (1919) L K. BK. 2443 Sorrell v. 

Smith, [1925] A. ©. 700. 

1187, -— - —— -—-—.|--In an action against 
applts. alleging that thcy had conspired to injure 
pitfs. in the conduct of their business, & that in 
pursuance of the conspiracy the union whom they 
represented caused pltfs.’ men to go out on strike, 
the judge in effect directed the jury that if the 
resolutions of the union calling out pltfs.’ men 
were the cause of the strike they were an action- 


or itself to dismiss wrongfully another 


P of his or its employecs.—PATTERSON v. 


CANADIAN PaAcIFIO Ry. Co., ({1918] 1 
. W. R. 40; 38 D. L. R. 183; 12 
Alta. L. HR. 474.—CAN. 


1184 Vv. .}—If A. informs B. that 
he will not deal with him unless he 
cease to deal with C., & C. thereby 
loses the custom of B., C. has no 
action against A. although he may, in 
3; fact, have suffered loss through his 
interference.— SCOTTISH CO-OPERATIVE 
WHOLRSALE SOCIETY v. GLASGOW 
FLESHERS’ TRADE ee Pita 

e s T. 





lawfully 
the result 


Part VII.—Trapr Untons. 


able wrong, without regard to the motive & with- 
out regard to the conspiracy alleged :—Held: 
this direction could not be supported & there 
must be a new trial.—JOsE v. METALLIC ROOFING 
Co. oF CANADA, Ltp., [1908] A. C. 514; 78 L. J. 
P.C. 36; 99 L. T. 742; 24 T. L. R. 878, P. C. 
1188. Resulting damage.]— 
A combination between two or more persons to 
induce others not to employ a particular person 
nor to permit him to be employed, even if the 
acts are maliciously done & with an intention 
to injure such person, is not actionable if no 
civil injury results to him in consequence, for 
a conspiracy to do certain acts gives a right of 
action only where the acts agreed to be done, 
& in fact done, would, had they been done without 
preconcert, have involved a civil injury to the 
erson against whom they were directed.— 
UTILEY v. Simmons, [1898] 1 Q. B. 181; 67 
L. J. Q. B. 2138; 14 7. LL. R. 150. 
Annotations :— Consd. Quinn v. Leathem, [1901] A. C. 495. 
Refd. Pratt v. Lritish Medical Assocn., [1919] 1 K. B. 244; 


Valentine v. Hyde, [1919] 2 Ch, 129; Sorrell v. Smith, 
[1925] A. C. 700. 


























1189. Act lawful.|~- ALLEN v. 
Fitoop, No. 1164, ante. 
1190. Protection of trade interest.|— 


PETO v. APPERLEY (1891), 35 Sol. Jo. 792. 

1191. - ~~ —--—~ ——.-.] — THOMAS v. AMATL- 
GAMATED SOCIETY OF CARPENTERS & JOINERS 
(1902), Times, Apr. 28. 

1192. -——— -|—BULcocK v. ST. ANNE’S 
MASTER BUILDERS FEDERATION (1902), 19 T. L. R. 
27: A7Sol. Jo. 32. 

1193. -—— —--—.|—-READ v. FRIENDLY 
SocikeTyY OF OPERATIVE STONFMASONS 9 OF 
INGLAND, IRELAND & WALES, No. 1204, post. 

1194. —- Act in fulfilment of duty.} 
(1) PItf. was a theatrical manager. Defts. were 
members of a committee called the Joint Pro- 
tection Committee, which was composed of repre- 
sentatives of five assocns. namely, the Assocn. 
of Touring Managers, the Variety Artists’ Medera- 
tion, the Actors’ Assocn., the Musicians’ Union, & 
the National Assocn. of Theatrical Employees. 
The minimum wage for chorus girls was fixed by 
the Actors’ Assocn. at £2 10s. per week. PItf. 
paid his chorus girls £1 10s. per week. The con- 
tracts were from week to week, provided for a 
week’s rehearsal without pay, & for ‘no play, no 
pay.’ No tour was booked for any fixed period, 
or for any appreciable time ahead. One member 
of pltf.’s co., a girl of eighteen, was living in 
immorality with another member of the co., who 
was a deformed dwarf. VPitf. knew that they 
were living together when he engaged them at a 
joint salary of £3 a weck. The girl was induced 
to lead an immoral life because she did not carn 
enough money to live on. In the case of another 
member of the co., whose wages were £1 10s. a 
week, the evidence given showed that there were 
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reasons for believing that she was resorting to 
immorality. There was no doubt that the 
members of the co. were leading a hand to mouth 
existence. Defts. desired in the interests of the 
theatrical calling & its members to stop such 
under payment & its evil consequences, &, as the 
only means of doing so, induced theatre proprietors 
not to allow pltf. the use of their theatres, cither 
by breaking contracts already made or by refusing 
to enter into contracts:—Held: defts. were 
justified in their action, as they owed a duty to 
their calling & its members to take all necessary 
steps to compel pltf. to pay his chorus girls a 
living wage, so that they should not be driven to 
supplement their earnings by misconduct for the 
purpose of gain. 

Semble : (2) the business of presenting histrionic 
performances to the public for profit. is a trade or 
industry in which actors are employed within 
1906 Act. (3) The Act would afford no defence to 
an action for damages for inducing a breach of a 
contract which was not a contract of employment, 
—BRIMELOW v. CASSON, [1924] 1 Ch. 302; 938 
L. J. Ch. 2568; 1380 L. 1. 7253; 68 Sol. Jo. 275. 








1195. --- -- Absence of justification.|—QuINN  v. 
LEATHEM, No. 1179, ante. 
1196. |—Soutn WALES MINERS’ 


Fi:DERATION v. GLAMORGAN CoAL Co., No. 1186, 
ante, 

1197. - - —.] -~ (1) [wo workmen, members 
of a trade union, who had respectively entered into 
contracts with an employer to serve him for a 
term of years, broke their contracts before the 
passing of 1906 Act by striking, together with 
others in the same employ, & continuing on strike, 
during the currency of the periods for which they 
had respectively contracted to serve. The trade 
union had originally sanctioned the strike in 
ignorance of the existence of the before-mentioned 
contracts, but subsequently gave the workmen 
strike pay, after they became aware of those con- 
tracts, in order to keep the workmen out on strike : 
Held: the trade union, by procuring a con- 
tinuing breach of contract by the workmen, had 
rendered themselves liable in damages to the 
employer. 

(2) Where an agreement was made between a 
trade union & a federation of employers for the 
reference of disputes between employers W& 
employed to arbn. & a dispute had arisen between 
a particular employer, a member of the employers’ 
federation, & his workmen :—Held: a bond fide 
belicf on the part of the union that the employers 
were intending to evade a settlement of the dispute 
in accordance with the agreement, or even an 
actual intention on the part of the employers so to 
do, did not constitute a cause or excuse 
which would justify the trade union in procuring 
the breach by workmen of their contracts of service 
with the before-mentioned employer. 








1190 {. Materiality of motive— 1190iv. 











although at the time the action was 





--—A combi- 


Protection of trade interest.|—GIBBINS 
v. METOALFE (1905), 15 Man. L. R. 
560; 1 W. L. R. 139; 23 GC. L. T. 
308.—CAN., 


1190 ii. -}—It is no 
defence to an action for persuading a 
servant to break his contract with Sie 
master, that the persuader acted in 
good faith in pursuance of the pro- 
visions of the constitution of a trade 
union of which the servant & the 
Pounder were both members, & that 

e had no ill will towards the master.— 
Bravon v. Rotu (1904), 6 O. W. HR. 
345; 10 0. L. R. 284.—CAN. 


Ree Gi) —- —.)-—R. ov. 
CKETT 15 0. W. R. 449; 20 
0. L. Rh, 40 1 Oo. Ww. N. 167.— CAN. 
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nation of two or more persons without 
ustification to injure any workman 

inducing employers not to employ 
him is (apart from any question of 
malice) it results in damago to him, 
actionable. This wrongtul inter- 
ference with the freedom of disposal 
of labour may be negatived by showing 
justification thorefor arising from the 
right of due maintenance of the equal 
civil] rights of the persons interfcring.— 
SLEUTER v. Scorr (1915), 8 W. W. R. 
714; 21 B.C. R. 165.—CAN. 


11980 v. —A retail 
milk dealer held entitled to a perpetual 
injunction restraining a co-operative 
assocn. of milk producers from Iinter- 
fering with contracts which pltf. had 
entered into for the supply of milk, 











begun such interference was merely 
threatened, with the object of forcing 
itf. to contract with the association, 
it was acting under the belief that 
the step it was seeking to compel pltf. 
to take would be beneficial to all milk 
dealers & milk producers contracting 
with it.— STEEVES Dairy, LTp. v. TWIN 
Ciry CO-OPERATIVE MILK PRODUCERS 


Assoon., [1926] 1 D. L. 2. 130; 
[1926] 1 W. W. R. 25; 36 B.C. R. 
286.—CAN. 

1190 vi. .}+GoLp- 











FINCH & Co. v. RANGITISEI SAWMILLERS 
Co-OPERATIVE Assocn., LTp. (1914), 33 
N. 4. L. R. 666.—N.Z. 

e. Whether act criminal.}—YouNnG 
& REES v. QUAINE, PEASE v. QUAINE 
(1910), 10 C. L. R. 110.——AUS. 
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Sect. 7.—Torts arising out of trade union opera- 
tions: Sub-sect.3, A. & B.; sub-sect. 4.] 


(3) It was argued that, having regard to the 
constitution of the union as established by its 
rules, which appear in the rules of 1904, the union, 
the central body, stood to the branch in the 
relation of principal & agent, or that the branch 
was a constituent part of one central body, that 
is to say the union, that is deft. assocn., so that the 
action & knowledge of the branch would be the 
action & knowledge of the central body. I am of 
opinion that this contention cannot be justified. 
- .. The House of Lords in Denaby & Cadeby 
Main Collieries, Lid. v. Yorkshire Miners’ Assocn., 
No. 094, ante, held that the branch officials were 
not as such officers or agents of the central body, 
but in my judgment the decision in the House of 
Lords in no way exonerates the central body from 
responsibility, if a central body in fact orders or 
authorises the branch officials wrongfully to 
withdraw men from their employment... . 

But I have to consider in the present case 
whether the fact that the branch was asking 
the union to sanction the strike makes the union 
& the branch stand either in the relation of 
principal & agent, or in such relation that the duty 
to communicate would justify the imputation of 
the knowledge of the branch as the knowledge of 
deft. assocn. I have grave doubts as to this. 
It is quite clear that the relation is not that. of 
principal & agent (VAUGHAN WILLIAMS, L.J.). 

(4) ‘The case against D. [the local trade union 
official] depends on his knowledge of the scagliola 
contracts, He says that he did not know of these 
contracts, & the Lord Chief Justice has found that 
until Jan. 17 he did not know (VAUGHAN WILLIAMS, 
L.J.).-—SMITHIES v. NATIONAL ASSOCN. OF OPERA- 
TIVE PLASTERERS, [1909] 1 K. B. 310; 78 1. J. 
K. B. 259; 100 L. T. 172; 25 T. L. R. 205, C. A. 


Annotations :—As to (1) Refd. Long v. Smithson (1918), 
88 L. J. K. B. 223. Generally, Refd. Gozney v. Bristol, 
etc. Trade & Provident Soc., [1909] 1 K. B. 901; Pratt 
v. British Medical Assocn., [1919] 1 K. B. 244. Mentd. 
Beadling v. Goll (1922), 39 T. L. K. 128 ; Bowling vr, Camp 
(1922), 128 L. T. 342; Brookes v. Brown (1922), 39 
T.L. R. 3; Henshall v. Porter, [1923] 2 K. B. 193. 


1198. Procuring continuing breach of con- 
tract.|-SMITHIES v. NATIONAL ASSOCN. OF 
OPERATIVE PLASTERERS, No. 1197, ante. 

Effect of 1906 Act.|—-See Sub-sect. 8, post. 








- B. Legality of Means Employed. 


1199. Whether acts tortious — Intimidation, 
violence or molestation..—MoaGuL S.S. Co. v. 
McGREGOR, Gow & Co., No. 51, ante. 


PART VII. SECT. 7, SUB-SECT. 3.— B. 
1199 i. Whether acts tortious—Intimi- 
dation, violence or molestation.J—R. v. 
M‘CARTITY, [1903] 2 fF. It. 146.—IR. pay 
1199 ii. — — AGNEW 0. 


into arrears defts. 
instructed by the union to wait upon 
pltf. & endeavour to induce him to v. 
the arrears. They did 80, 
pltf. refused to pay. Thereupon B. 
& V. professing to act on behalf of the 
union, but without any express autho- 
rity, threatened pltf.’s employers that 


TRADE AND TRADE UNIONS. 


1200. .}—An assocn. of traders in a 
particular district were bound by a rule which 
provided that ‘‘on an employee leaving an 
employer, who is a member of the assocn., the 
employer shall, if so desirous, report same to the 
secretary, who shall advise all the members, & 
no other member of the assocn. shall employ 
or supply him for twelve months.” Pltf., a 
traveller, left the employment of W., the secretary 
of the assocn., & entered the service of H., another 
member, to whom he transferred customers whom 
he had secured for W. W. called a meeting of the 
assocn. & reported the matter. At the meeting 
H. was persuaded by W. & other members to give 
pitf. notice to terminate his employment. His 
dismissal was not obtained by any illegal means, 
4.e., coercion, intimidation, threats or undue 
influence. In an action by pltf. against W. & 
the other officials of the assocn. for damages & 
an injunction to restrain them from interfering 
with him in his calling :—Held: pltf. had no 
cause of action against defts.— DAVIES v. THOMAS, 
{1920] 2 Ch. 189; 89 L. J. Ch. 338; 123 L. T. 
456; 84 J. P. 201; 36 T. L. R. 571; 64 Sol. Jo. 
529, C. A. 

Annotations -—Refd. Hodges v. Webb, [1920] 2 Ch. 70. 

Mentd. Said 7. Butt, [1920] 3 K. B. 497. 




















1201. ——— Threat—To call strike.) — MoGuL 
S.S. Co. v.. McGrRrEGorR, Gow & Cu., No. 51, 
ante. 

1202. ——-- —_—,| ALLEN t. FLOOD, No. 
1164, ante. 

1203. - — ~ —~—.J—-QUINN v. LEATHEM, 
No. 1179, ante. 

1204. —— --— -.|—By an indenture of 


apprenticeship a firm of stone masons contracted 
to teach pltf., who was twenty-five years of age, 
the trade of amason. Hy becoming parties to the 
rules of deft. trade union the firm had contracted 
not to take apprentices over sixteen years of age. 
In order to compel the firm to comply with this 
latter contract defts. threatened to withdraw 
the workmen employed by the firm if pltf. was 
taught the trade of a mason; in consequence of 
this the firm broke their contract with pltf. :-— 
Held: pltf. was entitled to maintain an action 
against defts., for defts. had knowingly & for their 
own ends procured the commission of an actionable 
wrong, & had procured it by the use of Ulegal 
means, & it was immaterial that they secmed to 
have acted in good faith & in the best interests of 
their society.—REAaD v. FRIENDLY SOCIETY OF 
OPERATIVE STONEMASONS OF ENGLAND, IRELAND 
& WALES, [1902] 2 Kk. B. 732; 71 L. J. K. B. 904 ; 








1201 vi. ——- .}--AUSTRA- 
LIAN COMMONWEALTH SHIPPING BOARD 
FEDERATED SEAMEN’S UNION OF 
AUBTRALASIA (1925), 35 C. L. R. 462 ; 
31 Argus L. R. 97.—AUS. 


B. & \V. were 


but 


1201 vii. —-— .}—Damages 
are recoverable against a trade union 
é& the members thereof in an action 








Munro (1891), 18 BR. (Ct. of Sess.) 
(J.) 22.—SCOT, 
1199 iii. —-— ———.]—-MACKINLAY v. 


Hart (1897), 25 R. (Ct. of Sessa.) (J.) 73 
35 Se. L. R. 32; 58S. L. T. 152.—SCOT. 

1201 i. Threat—To call strike. }— 
A combination of persons, with intent 
to coerce their employer, by means of 
@ threat, into smissing from his 
employment or refusing to employ, 
another Posen. is actionable at the 
suit of that person, where the threat 
used is that of an unlawful strike.— 
MARTELL ¥. VICTORIAN COAL MINERS’ 
ABSOON. (1903), 29 V. L. ht. 475.— AUS, 

1201 ii. ——— ——- - ——_.]— BRISBANE 
SHIPWRIGHTS PROVIDENT UNION vv, 
HEGGIE (1906), 3 C. L. R. 686.—AUS. 

1201 fii. .J}—Pltf. had 
at one time been a member of deft. 
union. Hissubscriptions having fallen 








ee ee 





those of pltf.’s fellow employces who 
were members of the union would 
strike unless pltf. was dismissed. The 
propor thereupon dismissed pltf. :— 
Held: the threat to cause a strike was 
within the class of acts which defts. 
B. & V., were authorised to do, & being 
made for the benefit of the union, the 
union was Hable.—NOLAN v. SOUTH 
AUSTRALIAN LABOURERS UNION, [1910] 
S. A. L. R. 85.—AUS. 


1201 iv. —— ———, J-- BLACK- 
MORE v. Gas’ EMPLOYEES’ UNION 
hae 16 8. R. N. 8. W. 323; 33 

.S. W. W. N. 129.—AUS. 


v. GROUNDS (1916), 16 8. R. N. Ss. W. 
274 i 33 N. 3. Ww. WwW. N. 114.—AUS. 





by employers of workmen when, by 
means of threats, abusive language, & 
a system of espionage, the workmen 
are induced to break their contracts of 
employment with the employers, & 
other workmen are prevented from 
entering into the employmont in their 
stead.— K RUG FURNITURE Co. v. BER- 
LIN UNION OF AMALGAMATED Woobp- 
WORKERS (1903), 23 C. L. T. 170; 5 
O. L. Rh. 463 P 2 O. W. h. 282.—CAN. 


4201 viii. —— ——— ———. ]—_COUPER 
& SONS v. MACFARLANE (1879), 6 It. (Ct. 
of Sess.) 683.—SCOT. 

1201 ix. —— ——— ———~. }- - RUSSELL 
& Co. v. UNITED SoOCTETY OF BOILER- 
MAKERS & IRON & STERL SHIPBUILDERES 
(1907), 16 8. L. T. 118.—SCOT. 
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87 L. T. 493; 51 W. R. 115; 19 T. L. R. 20; 47 
Sol. Jo. 29, C. A. 


Annotations :—Apld. South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239. Consd. Smithies 
vw. National Assocn. of Operative Plasterers, [1909] 1 
K. B. 310. Apld. Larkin v. Long, {1915] A. C. 814. 
Refd. Bulcock v. St. Anne’s Master Builders’ Federation 
(1902), 19 T. L. R. 27; Pratt v. British Medical Assocn., 
{1919} 1 K. B. 244. 


#1205. ——.|—-WHEATLEY v. PADON 

(1904), 48 Sol. Jo. 459, D. C. 

1206 .|] — GASKELL v. LAN- 
CASHIRE & CHESHIRE MINERS’ FEDERATION, No. 
1248, poat. 

1207. .|—Scrurron, Lip. v. 
LEwISs (1913), Times, Jan. 16, C. A. 

1208. .|—PItf., a cigar maker in 
the employment of a co., sued defts., who were in 
the same employment, for damages & an injunc- 
tion to restrain them from inducing her employers 
to cease to employ her. Pltf. was a member of 
the Independent Cigar Makers’ Union. Deft. B. 
& the other employces were members of the Cigar 
Makers’ Mutual Assocn. When pltf. entered into 
the employment B. asked her if she belonged to 
the assocn. She replied that she did not. B. 
said, ‘‘ You'll have to join next week or we won’t 
work with you.” A week later pltf. was asked 
if she had joined, & on her answering in the nega- 
tive B. said, ‘‘ You can’t work here.’’ Pltf. 
replied. ‘‘ You can’t sack me. Mr. Phineas 
Phillips took me on; he alone can sack me.” B. 
thereupon said, ‘‘ Then we’ll strike.”? Defts. then 
went to Mr. Phineas Phillips, who thereafter said 
to pltf., ‘‘ My workpeople refuse to work with you, 
& will go on strike if you don’t join; you'll have 
to go.” Mr. Phineas Phillips at the trial stated 
that B. said that pltf. had refused to join their 
union & that their union instructed them that if 
she stayed they would not stay there. He said 
that he felt compelled to discharge her, as he did 
not care to see his employees go out. The county 
ct. judge held that there was no evidence of a 
threat to goto the jury & non-suited plitf. :— Held : 
the county ct. judge was right in so holding. 

It was not suggested that defts. had done any- 
thing illegal in giving the notice detcrmming the 
contract. ... It was simply a warning given by 
defts. to their employer without any violence or 
anger of their resolution to leave his employ 
(VAUGHAN WILLIAMS, J..J.).—SANTEN v. BUSNACH 
(1913), 29 T. L. R. 214; 57 Sol. Jo. 226, C. A.; 
revsg. S. C. sub nom. SANKEN v. BUSNACH (1912), 
28 T. L. R. 515, D.C. 


Annotations :—Distd. Valentine v. Hyde, [1919] 2 Ch. 129. 
Consd. Hodges v. Webb, [1920] 2 Ch. 70. Refd. Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244. 















































°1209. |—IlopGEs v. WEBB, 
No. 1240, post. 

1210. —— ——.|— WHITE v. RILEY, No. 
1242, post. 

1211. To do lawful act.] —IlopGEs v. 








ee No. 1240, ante. 








-|—Inducement not to 
continue an employment is illegal only if it is 
exercised by illegal means. 

A branch of a musicians’ trade union having 
expelled pltf. from the union passed a resolution 
of Feb. 2, 1919, that as pltf. was now a non- 
member of the union the members of the branch 
would not, after Mar. 3, 1919, play with him, & 
any member so doing would be treated as a non- 
member. On Feb. 7, 1919, the passing of this 


i.——- -———.]— CHAPLIN v. fluence.)}—GRAHAM 


1213 {. ‘ 
ae Ne (1911), 31 N. Z I. R. 214.— 
1214 i, ———- Coercion or undue in- 


B.C. R. 97.—CAN 
1214i1i. —— ——.]—Bhancunrr. Mo- 
GINLEY (1912), 31 N. Z L. R. 807.— 
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resolution was notified by the secretary of the 
branch to the manager & also to the musical 
director of the cinema where pltf. was employed. 
The enforcement of this resolution was suspended 
during correspondence & further meetings, & 
ultimately, on Apr. 21, 1919, the secretary of the 
branch wrote to inform pltf.’s employer that the 
resolution of Feb. 2 would be acted upon, where- 
upon pltf., who had on Feb. 15, 1919, received from 
his employer a fortnight’s notice of dismissal, was 
instantly dismissed. In an action by pltf. against 
the secretary & members of the branch committee 
alleging threats & coercion by them & asking for 
an injunction to restrain them from individually 
or collectively interfering with his right to dispose 
of his labour as he would :—Held: the simple 
notification to the employer of an intention to do 
a lawful act, or lawful acts, whether on behalf 
of an individual or of a number of persons, could 
not properly be described as the use of illegal 
means against the person cmployed, & the action 
failed.—WoOLSTENHOLME v. ARIsS, [1920] 2 Ch. 
403; 897. J. Ch. 395; 123 L. T, 7415 64 Sol. Jo. 
585; 84 J. P. Jo. 266. 

1213. —— —— .J—Daviges rv. Thomas, No. 1200, 





; Coercion or undue _ influence.| — 
DAVIES v. THOMAS, No. 1200, antec. 
Effect of 1906 Act.]|—Sce Sect. 8, post. 


SuURB-SECT. 4.—COMBINATION TO PREVENT PARTIES 
ENTERING INTO CONTRACTUAL RELATIONSHIP. 


1215. Whether acts tortlous—-Tending to de- 
struction or deterioration of property.|—Defts. who 
were officers of a trades union, gave notice to work- 
men, by means of placards & advertisements, that 
they were not to hire themselves to pltfs. pending 
a dispute between the union & pltfs. The bill 
prayed an injunction to restrain the issuing of 
the placards & advertisements, alleging that by 
means thereof defts. had, in fact, intimidated 
& prevented workmen from hiring themselves to 
pltfs., & that pltfs. were thereby prevented from 
continuing their business, & the value of their 
property was seriously injured & inaterially 
diminished :—Held: the acts of defts. as alleged 
by the bill, amounted to crime, & ct. would 
interfere by injunction to restrain such acts, 
inasmuch as they also tended to the destruction or 
deterioration of propert y.—SPRINGHEAD SPINNING 
Co. v. RILEY (1868), L. R. 6 Eq. 551; 37 L. J. Ch. 
889; 19 L. T. 64; 32 J.P. 531; 16 W. BR. 1138. 


Annotations :—Overd. Prudential Assce. ». Knott (1875), 

10 Ch. App. 142. Refd. Thorley’s Cattle Food Co. 1. 
6 Ch. D. 582; Temperton v. Russell, 
Mentd. Dixon v. Holden (1869), L. R. 
7 Kiq. 488; Mulkern v. Ward (1872), L. It. 13 Hq. 619; 
Dockrell v. Dougall (1898), 78 L. T. 840. 


Jurisdiction of court as to injunction where acts 
tends to destruction of property.] —-See INJUNCTION, 
Vol. X XVIII., p. 475, Nos. 813-815. 

1216. —-— Mere inducement not to serve 
another.|—-McELREA v. UNITED SOoOcIETY OF 
DRILLERS (1905), Times, Feb. 17, C. A. 

1217. Materiality of motive.|—By their 
statement of claim pltfs. alleged that defts. com- 
bined with others to prevent them carrying on 
their trade, by inducing third persons not to deal 
with them :—Held: (1) this did not violate any 
right of pltfs., & therefore the statement of claim 
disclosed no cause of action. 








v. Knott (1908), 14 N.Z. 

. 121441hi. —-—-———-. MILLER ?. COL- 
LETT, SMITH v. COLLETT (1913), 32 
N. Z. L. R. 994.—-N.Z. 
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Sect. 7.-~Torts arising out of trade union opera- 
tions: Sub-sects. 4 & 5.] 


(2) The intention is immaterial if the acts them- 
selves are not wrongful & merely to say they are 
unlawful does not make them so (BIGHAM, J.). 

(3) Given the confederacy, the motive & pur- 
poe make all the difference (PHILLIMORE, J.).— 

OOTS v. GRUNDY (1900), 82 L. T. 769; 48 W. QR. 
6388; 16 T. L. R. 457; 44 Sol. Jo. 552, D. C. 





1218. ——— Malice.|]—— TEMPERTON v. 
Rvsseti, No. 1185, ante. 
1219 —- 








Onus of abe 
McELREA tv. UNTTED SOCIETY OF DRILLERS (1905), 
Times, Feb. 17, C. A. 
1220. - — —- Promotion of trade interest. }]— 
ITAILE tv. LILLINGSTONE (1891), 35 Sol. Jo. 792. 
1221. ——.]—WorkKMAN & ArMy & 
Navy AUXILIARY CO-OPERATIVE SUPPLY, LTD. v. 
LONDON & LANCASHTRE FIRE INSURANCE Co. 
(1903), 19 T. L. R. 360; 47 Sol. Jo. 405. 
alate -—Mentd. Jordy v. Vanderpump (1920), 64 Sol. 
o. 324. 


1222. -—— — - .|—-DENABY & CADEBY 
MAIN COLLIERLES, Ltp. v. YORKSHIRE MINERS’ 
Assocn., No. 094, ante. 

1223 .|\—A federation compris- 
ing nearly all the shipowners of this country 
entered into an agreement with N. trade union that 
the members of the federation should employ on 
their ships as seamen & firemen persons belonging 
to that union. Jn pursuance of this agreement the 
N. union issued a special card to each of its 
members, & the shipowners instructed their ships’ 
officers to employ no one who did not possess this 
card. The object of the agreement was to secure 
a supply of men who submitted to the decisions 
of the National Maritime Board, a body formed to 
establish ‘‘a single source of supply of sailors & 
firemen controlled by employers & employed.” 
The agreement was entered into by reason of the 
formation of a rival trade union called the A. union, 
which refused to join the National Maritime Board 
or be bound by its decisions as to rates of pay, 
terms of employment, etc. Pltf. belonged to the 
A. union & failed to obtain the employment on a 
ship as greaser because he had not the necessary 
card & refused to join the N. union so as to procure 
one :—Held: as the agreement was entered into 
not from a malicious desire to inflict loss on an 
individual or class of individuals, but from a desire 
to advance the business interests of employers & 
employed alike by maintaining the advantages of 
collective bargaining & control, it was not unlawful, 
& no action for conspiracy was maintainable by 
pitf._—_ REYNOLDS v. SHIPPING FEDERATION, LTD., 
}1924] 1 Ch. 28; 931. J. Ch. 703; 180 L. T. 341; 
39 T. L. R. 710; 688 Sol. Jo. 61. 

Annotation :—Refd. Sorrell v. Smith, [1925] A. C. 700. 

















erent 








1224. - —- ---~.]—-SORRELL v. Samiti, No. 
1183, ante. 
1225. - —— Acts without justification—-Resulting 


in damage.|—QUINN v. Lyearitem, No. 1179, ante. 
226. —— ———.|--(1) Two or more 
ersons, such as the officers of a trade union, who, 
y virtue of their position, have special power to 
carry out their design, are not justified in combining 
to prevent, & in fact preventing, a workman who 
is or has been a member of the union from obtain- 
ing any employment in his trade or calling, to his 
injury, merely with the object of enforcing pay- 
ment of a debt due from him to the union. Not 
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only are such persons themselves liable to the 
workman for the injury so caused by them, but the 
union is also itself liable for the wrongful acts 
committed by them as its agents. 

(2) A combination of two or more persons, 
without justification, to injure any workman by 
inducing employers not to employ him or continue 
to employ hin, is, if it results in damage to him, 
actionable. What is a justification must depend 
upon the circumstances of the particular case. 

(3) Even if a single individual who, by virtue 
of his position or influence, has power to carry out 
his design, sets himself to the task of preventing, 
& succeeds in preventing, a man from obtaining 
or holding employment in his calling, to his injury, 
by reason of threats to or special influence upon 
the man’s employers, or would be employers & 
the design was to carry out some spite against the 
man, or had for its object the compelling him to 
pay a debt, or any similar object not justifying the 
acts against the man, then that individual is liable 
to the man for the damage consequently suffered. 
—GIBLAN v. NATIONAL AMALGAMATED LABOURERS’ 
UNION OF GREAT BRITAIN & IRELAND, [1903] 
2K. BR. 600; 72 L. J. kK. B. 907; 89 L. T. 386 ; 
19 T. lL. RR. 708, (A. 

Annotations :—As to (1) Refd. Airey v. Weighill (1905), 49 

Sol. Jo. 279; Muleolm, Brunker v. Waterhouse one 


Po}. 0. 
Valentine v. Hyde, [1919] 2 Ch. 1 


241. L. R. 8543 
Sorrell v. Smnith, [1925] A.C. 700. As to (2) Distd. Davies 
As to (3) Consd. Conway v. 


v. Thomas, [1920] 1 Ch. 217. 
Wade, [1908] 2 K. B. 844, Dbtd. Ware & De Freville v. 
Motor Trade Assocn., {1921) 3 K. B. 40, Refd. Pratt v. 
British Medical Assocn., [1910] 1 K. B. 244; Hodges v. 
Webb, [1920] 2 Ch. 70. Gencrully, Reid. Whito vr. Riley, 
[1921] 1 Ch. 1. 

1227, ——— Acts to enforce recovery of debt to 
union—Liability of union & individual members 
thereof.|—GIBLAN v. NATIONAL AMALGAMATED 
LABOURERS’ UNION OF GREAT BRITAIN & IRELAND, 
No. 1226, ante. 


SuB-sEcrT. 5.—‘“ Stor Lists”? AND “ Buack Lists.” 
1228. Whether act tortious-—Protection of trade 
interest.)-—JENKINSON v. NIELD (1892), 8 T. L. R. 

540, D.C. 

Annotations :—Consd. Flood v. Jackson, (1895] 2 Q. B. 21. 
Distd. ‘Trollope v. London Building ‘Trades Federation 
(1895), 72 L. T. 342. 

1229. ——— -]—In consequence of a dispute 
with reference to an alleged preferential employ- 
ment of non-union men by a building firm, a trade 
union published a poster headed ‘“ Trollope’s 
Black List,” containing the names of non-union 
men employed by the firm. Upon motion for an 
interlocutory injunction to restrain the publication, 
it was decided by the judge that the publication 
was a purely malicious act within the lines laid down 
by Lorp FIeLp in Alogul Steamship Co. v. Mac- 
Gregor, No. 51, ante, & that therefore an inter- 
Jocutory injunction must be granted :—Held: 
a prima facie case had becn established that defts. 
were doing more than was in fact necessary for 
their own protection; & therefore the order for 
an interlocutory injunction ought not to be inter- 
fered with.—-TROLLOPE & SONS v. LONDON BUILD- 
ING TRADES FEDERATION (1895), 72 L. T. 342; 
11 T. L. R. 280, C. A.3 subsequent procecdings 
(1896), 12 T. L. R. 373. 


Annotations :—Apld. Newton v. Amalgamated Musician’s 
Union (1896), 40 Sol. Jo. 716. Refd. Lyons v. Wilkins, 
{1896] 1 Ch. 811; Taff Vale Ry. v. Amalgamated Soc. of 
Ry. Servants, [1901] A. C. 426; Pratt v. British Medical 
Assocn. (1918), 120 L. T. 41. 
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12281. Whether uct tortious—Protection of trade interest.) —MITCHELL v. Woops (1906), 4 W. L. R. 371.—CAN. 


Seemraanenl 


1228 ii. 
204.—SCOT. 





-J}-—BARR v. MUSSELBURGH MERCHANTS’ ASSOOCN., [1912] 8. C.174; 49 Sc. L. R, 102; (1912) 28. L. T. 
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1230. ——~-,|-—-NEWTON v. AMALGAMATED 
MUSICIANS’ UNION (1896), 12 T. L. R. 623; 40 
Sol. Jo. 716. 

1231. ———_ ——-.]—-WanrE & Du FREVILLE, LTD. 
v. Motor TRADE Assocn., No. 1264, post. 

1232. .|—Pltfis. had been members of 
the Motor Trade Assocn., of which the members 
were not permitted to sell certain motor cars except 
at certain prices. The assocn. sent a person 
buy a car from pltfs., & on the ground that their 
price regulations had been infringed by the trans- 
action, & that pltfs. refused to pay the sum in the 
nature of a fine to the association’s indemnity 
fund, the assocn. caused the name of pltfs. to be 
published in their ‘‘ stop” list so as to prevent 
pltfs. from obtaining supplies of goods from dealers 
or manufacturers. In an action against the 
officials of the association pltfs. applied for an 
intcrim injunction to restrain them from publishing 
the name of pltfs. in the “stop’’ list :—Held: there 
was no primd facie case for granting an injunction, 
& the action must go to trial. — AUTO-MART 
(LONDON), Lrp. v. CHILTON (1927), 43 T. L. R. 463. 

1233. ——— No illegal means employed.|—Pitfs. 
sued defts. for damages for conspiracy, W&, 
alternatively, for money had & received by defts. 
to the use of plitfs., on the ground that the money 
had been obtained from them by duress. The 
action was tried by Avory, J., & a jury, & at the 
conclusion of pltfs.’ case detts. submitted that 
there was no case to go to the jury. The judge 
overruled that objection, whereupon defts. elected 
to call no evidence, & the jury returned a verdict 
for £132 & judgment was given for pltfs. for 
that sum. Pltfs. & defts. were all members or 
officials of the M. Trade Assocn., which was an 
assocn. composed of manufacturers, agents, & 
dealers in motor cars, formed with the object of 
encouraging & protecting the motor industry in 
the United Kingdom & of insuring that all members 
of the trade should deal fairly with each other. 
One of the matters it endeavoured to deal with was 
to prevent the agents who sold motor cars for 
manufacturers from selling motor cars at prices 
either above or below the manufacturers’ list 
prices. The assocn. endeavoured to enforce the 
list price by putting those who contravened it on 
a “ stop list,’ the effect. of which would be that 
no member of the assocn. would supply goods to 
the named person, or to any one who supplied him 
with the protected goods. Pltfs. were a firm of 
motor agents & dealers who had been members of 
the M. ‘Trade Assocn. for some years. In Jan. 
1926, it came to the notice of the assocn. that. 
pltfs. had transgressed one of the rules of the 
assocn. by selling a motor car at a price below the 
list price. In fact they had been induced to do 
so by an agent of the assocn., to whom they sold 
a motor car at the full list price, but included in 
that price a full year’s tax, about £9, & some other 
minor matters. One of the partners in pltf. firm 
attended before the stop list committce of the 
assocn., with notice of the charge against him, 
& the committee informed him, by letter of 
Mar. 18, 1926, that if he would pay £200, buy back 
the car sold at its list price, & insert a signed under- 
taking in the journal of the assocn., he would not 
be put on the stop list. He assented on Mar. 22, 
but got the fine altered to payment in two instal- 
ments. On Mar. 24 he sent the assocn. a cheque 
for £332, being £225 for the re-purchase of the car ; 
£7 the cost of the undertaking; & £100 for the 
first instalment, the balance to be paid in three 
months. Before the second instalment became 

yable the Ct. of Criminal Appeal decided in 











. v. Denyer, No. 1284, post, that to obtain money | 
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by a threat to put on the stop list was criminal. 
Pltfs. thereupon refused to pay the second instal- 
ment, & ultimately issued a writ against defts. 
The M. Trade Assocn. had no express power to 
demand an apology or an undertaking for future 
conduct from a member who undersold :—Held : 
the judge should have withdrawn the case from 
the jury because the evidence only showed an 
agreement to forbear from doing a legal act, 
putting pltfis. on the stop list, if pltfs. would do an 
act which was not unlawful, t.e. pay money which 
pltfis. might legally pay & the assocn. might receive ; 
& such an agreement was not aconspiracy ; there 
being neither unlawful end nor unlawful means.— 
Hanrpbik & LANE, Lip. v. CHILTON, [1928] 2 K. B. 
306; 07 L. J. K. B. 539; 139 L. IT. 275; 44 
T. L. R. 470, C. A. 

Annotation :—Refd. Lord Chief Justice’s Note (1928), 20 

Cr. App. Rep. 185. 

1234. Right to demand money—In consideration 
of withholding name from ‘‘ stop list.’’?] — An 
assocn., formed to watch over & protect the 
interests of manufacturers, wholesale retailers & 
users of motor goods, had by its bye-laws power 
to place upon a stop list published by the assocn. 
the name of any person who was proved to its 
satisfaction to have offered, advertised or sold any 
motor vehicle or motor goods at a price above or 
below the manufacturers’ fixed price lists, & no 
member of the assocn. was allowed to supply 
any motor goods to any person whose name was 
on the stop list. ‘The assocn. usually offered any 
person who had offended as an alternative to 
inclusion in the stop list an opportunity to give an 
undertaking not to offend again & to pay a sum 
of money to the assocn. Applt. was the servant 
of the assocn. & superintendent of its stop list. 
R., who was the proprietor of a garage but not a 
member of the assocn., & who had sold a tyre & 
offered to sell a motor car at a certain price, 
appeared before the assocn. on a charge of selling 
motor goods below list prices. Applt. in the 
performance of his duty as the superintendent of 
the assen.’s stop list wrote to R. on Jan. 14, 1926, 
that at a meeting of the assocn. it was resolved 
“that you be offered an alternative of inclusion 
in the stop list of payment of £250 to the indemnity 
fund of this assocn. & publication of the enclosed 
form of undertaking in Motor Commerce. Please 
therefore let me have two cheques, one for £250 
made payable to this assocn., & one for £7 made 
payable to Motor Commerce, together with the 
enclosed form of undertaking duly signed on or 
before Monday next, 18th inst., otherwise I shall 
have no option but to include your name in the 
stop list, which must be in the printer’s hands 
by that date.” FR. did not sign the undertaking 
or pay the money demanded, & his name accord- 
ingly appeared in the stop list published in the 
issue of Motor Commerce of Jan. 23. <Applt. 
was charged under Larceny Act, 1916 (c. 50), 
s. 29 (1), of uttering a letter knowing the contents 
thereof, demanding money with menaces without 
reasonable or probable cause, & convicted. 

It did not follow that if the assocn. had the 
right to put the name of a person upon the stop 
list it had also the right to demand money from him 
as the price of not doing so.—R. v. DENYER, 
[1926] 2 Kk. B. 258; 95 L. J. K. B. 699; 134 
L. T. 637; 42 T. L. R. 452; 28 Cox, C. C. 153 ; 
19 Cr. App. Rep. 93, C. C. A. 

-—Consd. Auto-Mart (London) v, Chilton (1927), 


ns: 

43 T. L. R. 463. Dbtd. Hardie & Lane v. Chilton, [1928] 

K. B. 306. Refd. Lord Chief Justice’s Note (1928), 
20 Cr. App. Rep. 185. 

1235. —— .}—HarDIE & LANE, LID. v. 


CHILTON, No. 1233, ante. 
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Sect. 7.—Torts arising out of trade union operations : 
Sub-sects. 5,6 & 7. Sect. 8: Sub-sect. 1.) 


1236. Measure of damages.}] —- TROLLOPE v. 
LONDON BUILDING TRADES FEDERATION (1896), 
12 T. L. R. 373. 


SuB-sECT. 6.—OFFENCES UNDER CONSPIRACY 
AND PROTECTION OF PROPERTY ACT, 1875 
(c. 86). 
See CRIMINAL LAw, Vol. XV., pp. 765-769, 
Nos. 8209-82338. 


SUB-SECT. 7.—IMMUNITY IN RESPECT OF 
TRADE DISPUTES. 
See Sect. 8, sub-sect. 3, post. 


SeEcT. 8.—THE TRADE DISPUTES ACTS, AND 
ANALOGOUS COLONIAL STATUTES. 


SUB-SECT. 1.—IN GENERAL, 


See 1906 Act, ss. 3-5 3 1027 Act. 

1237. What amounts to trade dispute.|—-(1) In 
an action for damages for inducing pltf.’s employers 
to dismiss him, by threats that otherwise the union 
men would cease working, the defence was that 
the acts, if any, of deft. were not actionable as 
provided by 1906 Act, s. 3. The jury found 
that there was no trade dispute existing or con- 
templated by the men, & that deft.’s threats 
were uttered in order to compel pltf. to pay 
a union fine & to punish him for not paying it, 
& to prevent him from getting or retaining employ- 
ment, & they gave pltf. damages :—Held: there 
was as a matter of fact evidence to justify the 
findings of the jury. 

(2) “‘ Trade dispute ’’ is a familiar phrase in 
earlier Acts of Parliament, & is defined in this Act 


—_— 
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[1906 Act]. I do not know that the definitio 

is of much assistance. If this seot. [1906 Act, 8. 3] 
is to apply there must be a dispute, however 
the subject-matter of it be defined. mere 
personal quarrel or a grumbling or an agitation 
will not suffice. It must be something fairly 
definite & of real substance. Let me see how this 
alters the pre-existing law. It is clear that, if 
there be threats or violence, this sect. gives no 
protection, for then there is some other ground of 
action besides the ground that ‘‘ it induces some 
other person to break a contract ”’ & so forth. So 
far there is no change. If the inducement be to 
break a contract without threat or violence, then 
this is no longer actionable, provided always that 
it was done ‘‘ in contemplation or furtherance of 
a trade dispute.’’ What is the meaning of these 
words [ will consider presently. In this respect 
thereisachange. Ifthere be no threat or violence, 
& no breach of contract, & yet there is ‘‘ an inter- 
ference with the trade, business, or employment 
of some other person, or with the right of some 
other person to dispose of his capital or his labour 
as he wills,”’ there again there is perhaps a change. 
It is not to be actionable, provided that it was done 
‘‘in contemplation or furtherance of a trade 
dispute.” 

(3) I come now to the meaning of the words 
‘an act done in contemplation or furtherance of 
a trade dispute.’’ These words are not new in 
an Act of Parliament; they appear in 1875 Act. 
1 think they mean that either a dispute is imminent 
& the act is done in expectation of & with a view 
to it, or that the dispute is already existing & the 
act is done in support of one side to it. In either 
case the act must be genuinely done as described, 
& the dispute must be a real thing imminent or 
existing. I agree that the sect. cannot fairly 
be confined to an act done by a party to the dis- 
pute. Ido not believe that was intended. A dis- 
pute may have arisen, for example, a single 
colliery, of which the subject is so important to the 
whole industry that either employers or workmen 
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12371. What amountsto trade dispute. | 
—-The term ‘industrial dispute ”’ in 
the Constitution, s. 51 (xxxv), con- 
notes a real & substantive difference 
having some clement of persistency, & 
likely, if not adjusted, to endanger the 
industrial peace of the community. 
Such a dispute is not created by a mere 
formal demand & a formal refusa].— 

v. COMMONWEALTH COURT OF 
CONCILIATION & ARBITRATION & 
MERCHANT SERVICE GULLD OF AUSTRA- 
LASIA, Ex p. ‘TAYLOR (ALLEN) & Co., 
LTD., Ex p. Gute 8.8. Co., Lrp., Ex p. 
HOLYMAN (WILLIAM) & Sons, Lrp. 
(1912), 15 C. L. R. 586.— AUS, 

1237 ii. -J—The question of per- 
mitting cmployees to wear & displuy 
when on duty a badge indicating that 
they are members of a trade assocn. is 
an “industrial matter’? within the 
definition of that term in Common- 
wealth Conciliation & Arbn. Act, 1904— 
1911, 8s. 4, & there may be an “ in- 
dustrial dispute ”’ in respect of such a 
question within the definition, & 
within the Constitution, s. 51 (xxxv).— 
AUSTRALIAN TRAMWAY EMPLOYEES AB- 
SOON. v. PRAHRAN & MALVERN TRAM- 
men TRUST (1913), 17 C. L. R. 680.— 





1237 iii. — -.}—-MERONANT SERVICE 
GUILD OY AUSTRALASIA v. COMVON- 
WEALTH 58.5. Assocn. (1913), 16 
C. L. R. 664.—AUS. 


1237 iv. -}—In the case of a 
demand made by or on behalf of 
employees on their employors & refused 
or not conceded, pre-existing dis- 
satisfaction communicated to or known 





by the employers before tho demand is 
not always a necessary element to 
constitute an industrial dispute or 
to make the demand real & genuine.— 
MERCHANT SERVICE GUILD OF AUSTRA- 
LASIA U. NEWCASTLE & TLUNTER RIVER 
S.8. Co., Lip. (1913), 16 C. L. R. 591.— 
AUS. 

1237 v. — .J—As botween an 
orgunisation of employees & an 
employer who employs persons doing 
the sume kind of work as is done b 
members of the orgunisation, althoug 
no members of the orgunisation are 
employed by that employer, an 
“industrial dispute ’’ may exist, or if 
members of the organisation will pro- 
bably apply to the employer for 
ciuployment, may be  probable.— 
AUSTRALIAN TIMBER WORKERS’ UNION 
v. Suarre (JOHN) & Sons, LTD. (1919), 
26. L. R. 302.—AUS. 

1237 vi. —--.]—FEDERATED CLOTH- 
ING TRADES OF AUSTRALIAN COMMON- 
WEALTH ¥. ARCHER (1919), 27 C. L. lt. 
207.—AUS. 

1237 vii. -— ~.J]—RILEY v. ORGAN, 
[1921]) St. R. Qd. 28.—_AUS. 

1237 viii. ——---.} —-Where adcmand as 
to wages, & conditions of labour is 
nade on behalf of its members by an 
organisation, registered under Common: 
wealth Conciliation & Arbn. Act, 1904— 
1921, of employees in a_ particular 
industry upon a number of employers 
engaged in that industry, the fact that 
certain of those omployers do not 
employ any members of the organisa- 
tion or that all the employees of certain 
of the employers are satisfied with their 
wages & conditions of labour, does not 


prevent the dispute constituted by the 
non-coinpliance with the demand 
from being an ‘ industrial disputo ”’ 
within the Constitution, s. 51 Fenbee & 
of the Commonwealth Conciliation & 
Arbn. Act, to which those employers 
are parties in respect of whom a 
binding award may be made by the 
Commonwealth Ct. of Conciliation & 
Arbu.—BuRWoop CINEMA, LTD. Uv. 
AUSTRALIAN ‘THEATRICAL & AMUSE- 
MENT ICMPLOYERS’ ASSOCN. (1929), 
na L. . 528; 31 Argus L. R. 282.— 


1237 ix. .-—Where it is show? 
that there is (1) dissatisfaction among 
the workers employed in a mino; 
(2) adoption by an industrial union of 
proposed conditions of employment 
which a branch of the union of which 
the dissatisiied workers are mombors 
desire to see introduced; (3) the 
forwarding by the union to the em- 
ployer of the proposed conditions ; 
& (4) refusal by the employer to agree 
{o them, there js a dispute or difference 
between the union the employer 
which is an “industrial dispute ”’ 
within ‘he Industrial Conciliation & 
Arbn. Act, 1905. Zhe Colliery Km- 
ployces Federation vy. Brown (3 C. L. R. 
255) distinguished.— CROMWELL & BAN- 
NOCKBURN COLLIERY Co., LTD, wv. 
BoaRp oF CONCILIATION FOR THE 
INDUSTRIAL Districr or OTraco & 
SOUTHLAND & OTAGO COAL-MINERS’ 
INDUSTRIAL UNION OF WORKERS 
(1906), 25 N. ZL. L. Ki 986.—N.Z. 


f. ‘‘ Extending beyond limits 
of any one State.”’)—An industrial 
dispute extending beyond the limits 
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may think a general lock out or a general strike is 

necessary to gain their point. Few are parties 

to, but all are interested in, the dispute. If, 
however, some meddler sought to use the trade 
dispute as a cloak beneath which to interfere with 

impunity in other people’s work or business, a 

jury would be entirely justified in saying that what 

he did was done in contemplation or in further- 
ance, not of the trade dispute, but of his own 
designs, sectarian, political, or purely mischievous, 
as the case might be. These words do, in my 
opinion, in some sense import motive, & in the 
case I have put a quite different motive would be 
present. If the jury so found, the meddler would 
not be protected by 1906 Act, s.3. But I have no 
doubt that an act done with a single eye to the 
dispute, ‘‘in contemplation or in furtherance ”’ of 
it, would not be actionable on any of the grounds 

specified in the sect. (LORD LOREBURN, C.).-—— 

CONWAY ¥v. WADE, [1909] A. C. 506; 78 L. J. K. B. 

1025; 101 L. T. 248; 257. L. R. 779; 53 Sol. Jo. 

754, H. L. 

Annotations :-—As to (1) Consd. Dallimore v. Williams & 
Jesson c1gt2), 29 T. L. Wt. 67. Distd. Dallimore v. 
Williams & Jesson (1914), 30 T. L. R. 482; White v. 
Riley, [1921] 1 Ch. 1; Sorrell v. Smith, [1925] A. C. 700. 
As to ( ) Consd. Hodges v. Webb, [1920] 2 Ch. 70; Ware 
& De Freville v. Motor Trade Assocn., [1921] 3 K. B. 40. 
Reid. Sanken v. Busnach (1912), 28 'T. L. R. 5153 Larkin 
v. Long, [1915] A. C. 814; Pratt v. British Medical Assocn., 
[1919] 1 K, B. 244. .48 to (3) Consd. Vacher v. London 
Soc. of Compositors, (1912) 3 K. 8B. 547. Apld. Scrutton 
v. Lewis (1913), Z'imes, Jan. 16. Generally, Consd. 
Valentine v. Hyde, [1919] 2 Ch. 129. Refd. Davies v. 
Thomas, [1920] 2 Ch. 189. 

1238. Not confined to dispute between em- 
ployer & workmen—Or workmen & workmen.|]— 
A “trade dispute’ within the meaning of that 
expression in the 1906 Act is not confined to a 
dispute between an employer & his workmen or 
between the workmen themselves.—DALLIMORE v. 
WILLIAMS & JESSON (1912), 29 T. L. R. 673; 57 
Sol. Jo. 77, C. A.; subsequent proceedings (1914), 
30 T. L. R. 432, C. A. 

1239. Dispute between workmen & em- 
ployer.|—GasKELL v. LANCASHIRE & CHESHIRE 
MINERS’ FEDERATION, No. 1248, post. 

1240, ---- -|—In 1919 pltf. was employed 
as a “charge hand ’”’ by a firm of contractors on 
work on which most of the workmen belonged to 
deft’s. trade union. The trade union to which 
pltf. belonged was not recognised by deft’s. union, 
which regarded the members of pltf. union as non- 
unionists. This policy was being strongly opposed 
by the Masters’ Assocn., & for some time past the 
question of the employment with unionists of 
non-unlonist workmen in general & of pltfs. 
union In particular had been under discussion 
between defts. union & the masters, accompanied 
In one Instance by a strike which was still un- 
settled. Deft., who was the London district 
secretary of his union, was sent to the place of 











of any one State is an industrial dispute 
which at a given moment exists in 
more than one State, that is, extends 
over an arca which embraces territory 
of moro than one State.— BUILDERS 
LABOURERS’ Cask (1914), 18 C. L. R. 











not an offence against Commonwealth m. 
Conciliation & Arbn. Act, 8. 6, since it 
was not on account of an industrial 
dispute extending beyond one State.— 
METROPOLITAN COAL Co. OF SYDNEY, 
LTD. v. AUSTRALIAN CoAL & SHALE 


12] 


pitf.’s employment to investigate complaints 
about the employment of non-unionists, with 

wer to call out the union men. Deft. asked pltf. 

join his union, & on pltf’s. refusal deft. called 
out all the union men, thereby stopping the work, 
& subsequently informed pltf. that similar trouble 
would occur on any job on which pltf. was 
employed. Deft. told the manager of the co. for 
which the work was being done that no further 
work would be done until pltf. had been removed. 
When the Masters’ Assocn. subsequently inquired 
whether the job would be allowed to proceed if 
plitf. were discharged, deft. replied that if pltf. 
were discharged & a member of deft’s. union put 
in charge, the job could proceed at once. The 
contractors accordingly dismissed pltf., who then 
brought this action for damages, & an injunction 
on the ground that deft. had by threats to pltf. 
or his employers illegally induced, coerced & 
procured his dismissal :—Held: (1) there was 
an existing trade dispute between employers & 
workmen connected with the employment of pltf. 
& others within 1906 Act, s. 5 (3), & the members 
of deft’s. union were called out by him in further- 
ance of such trade dispute; (2) there were no 
threats or coercion used by deft. against pltf. or 
his employers for which deft. could be sued cither 
by him or them. 

(3) In the absence of conspiracy or unlawful 
combination, a firm or even emphatic statement 
by one person that unless the person whom he is 
addressing consents to the adoption of a particular 
course which he can lawfully take, the speaker 
will do that which he is lawfully entitled to do, 1s 
not a threat for which the speaker can be held hable 
at law.—HopcGes v. WEBB, [1920] 2 Ch. 70; 89 
L. J. Ch. 273; 123 L. T. 80; 36 T. L. R. 311. 
Annotations :—As to (1) Apprvd. Whito v. Riley, (1921) 1 Ch. 

1. As to (2) Refd. Hardie & Lance v. Chilton, [1928] 2 

K. B. 306. Asto(3) Apprvd. Ware & De Kreville v. Motor 

Trade Assocn., [1921}3 K. B. 40. Consd. Sorrell v. Smith, 

[1925] A. C. 700. 

1241. ——— Dispute between employer & asso- 
clation of employers.] -- Resp., a  stevedore, 
employed labourers who were members of a trade 
union. On his refusing to join an assocn., formed 
by the other stevedores of the port, some of the 
stevedores & applts., who were officials of the 
union, in order to force resp. to join the assocn., 
induced his labourers to cease working for him, & 
so caused him pecuniary loss. 

In an action by resp. against applts. & certain 
others claiming damages on the ground that they 
had unlawfully combined to induce his labourers to 
break their contracts with him, applts. pleaded 
(inter alia) as a defence that the acts complained 
of were done by them in contemplation or further- 
ance of a trade dispute within 1906 Act, ss. 3 
& 5 (3) :— Held: as the dispute was one between 
an individual stevedore & an assocen. of stevedores, 





|The cessation of work 
by employees in combinstion, & tho 
refusal, under a common understanding 
to continue to work, would amount toa 
strike in the ordinary meaning of the 
word, but not in the special cases 


224.—AUS. KMPLOYERS FEDERATION (1917), 24 included in the definition of ‘strike ” 
g¢ —— ——.}+ Tramways Cass ©. L. i. 85. -AUS. in Act No. 17; 1912, 5. 5.--CLYDE 
(No. 2) (1914), 19 C. L. R. 43.—AUS, k. —— Time for applica- ENGINEERING Co.. UTD. 0. AMA 
: “Members of an tion for decision thereon.j—Inck MATED SOCLETY OF ENGINEERS, [192 
( N. S. W. Ind, Arbtn. Cas, 48,—AUS. 


organisation of omployees who were 
employed by certain owners of coal 
inines in New South Wales & in Victoria 
struck work in sympathy with em- 
plovees of the ew South Wales 

way Comrs. who also had struck 
work. Exccpt as stated there was no 
dispute between the mine owners & 
their employees :—Held: the strike 
of the members of the organisation was 


457.—AUS. 
I. What 


BROTHERS ¥. FEDERATED CLOTHING & 
ALLIED TRADES UNION, 
MANUFACTURING CO. 
LTD. v. FEDERATED CLOTHING & ALLIKD 
TRADES UNION (1924), 34 C. L. R. 


amounts to 
MCPHERSON v. PERTH ELECTRIC TRAM- 
ea (1910), 12 WwW. A. Iu. R. 192. 


n. Commonwealth Court of Con- 
ciliation & Arbitration —Right of Presv- 
dent to state case for opinion of High 
Court.|— MERCHANT SERVICE GUILD OF 
AUSTRALASIA V. NEWCASTLE & HUNTER 
RIVER S.S. Co., LTp. (1913), 16C. L. R. 


591.-—AUS. ; 
Oo. Right to amend plaint. 
A plaint before the Commonweca. th 


CAMBRIDGE 
PROPRIETARY, 


‘* strike.’’]—— 
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Sect. 8.— The Trade Disputes Acts, and analogous 
colonial statutes : Sub-sects. 1,2 & 3.] 


it was not a “‘ trades dispute ’? which is defined by 

the Act to be a dispute between employers & 

workmen or workmen & workmen, & therefore the 

statutory defence failed.—LaRKIN v. LONG, [1915] 

A.C. 814; 84L. J.P. C. 201; 113 L. T. 837; 31 

T. L. R. 405; 59 Sol. Jo. 455, HW. L. 

Annotations :-—Consd. Valentine v. Hyde, [1919] 2 Ch. 129. 
Distd. Sorrell v. Smith, (1925] A. C. 700. Befd. Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; Ware & De 
Freville v. Motor Trade Assocn., [1921] 3 K. B. 40. 
1242. Dispute between workmen & work- 

men.|—(1) The mere statement to an employer 
by a number of workmen that they will not work 
with another workman, & that if that workman is 
retained in the employers service they will strike, 
even where they have knowledge that he cannot 
dispense with their services, does not, of itself, 
constitute an unlawful threat, & is therefore not, 
of itsclf, actionable. 

(2) A dispute between workmen & workmen con- 
cerning which trade union workmen shall belong 
to is connected with the employment or non- 
employment of a particular workman & is a trade 
dispute within 1906 Act, s. 5 (3), & is, in the absence 
of threats, protected by 1906 Act, s. 3.—WHITE 
v. Ritey, [1921] 1 Ch. 1; 89 L. J. Ch. 628; 124 
L. T. 168; 36 'T. L. R. 849; 64 Sol. Jo. 725, O. A. 
Annotations :—As to (1) Refd. Sorrell v. Smith, [1925] A. C. 

700; Hardic & Lane v, Chilton (1928), 97 L. J. K. i. 539. 

As to (2) Distd. Royal London Mutual Insco. Soc. v. 

Williamson (1921), 37 T. L. It. 742, 

1243. Connected with employment or 
conditions of labour.]—-(1) The immunity con- 
ferred 1906 Act, s. 3, on certain acts done in con- 
teinplation or furtherance of a trade dispute docs 
not apply where those acts are coupled with 
coercion on the employer. 

(2) Coercion may exist though no threat is 
uscd or warning given, c.g. a determined request 
by the representatives of a powerful trades union 
may almount to coercion. 

(3) A dispute between workmen & workmen is 
not a trade dispute within the Act unless it is 
directly connected with the existing employment 
or non-employment, terms of cmployment or 











Ct. of Conciliation & Arbn. alleging the 
existence of a dispute between the 
partics might after the hearing of the 


—In an 


industry governed by a 
Federal award, decisions adverse to 
the employees were given upon various 


TRADE AND TRADE UNIONS. 


conditions of labour of some person. For instance, 
a demand that a particular workman shall join a 
local trades union to which practically all his 
fellow workmen belong is not nécessarily a trade 
dispute within the Act, though non-compliance 
with the demand will probably lead to his non- 
employment in the immediate future.—VALENTINE 
v. Liye, [1919] 2 Ch. 129; 88 L. J. Ch. 326; 120 
L. T. 653; 35 T. L. R. 3013; 63 Sol. Jo. 890. 


Annotations :-—As to (2) Consd. Ware & Ide Freville ». Motor 
Trade Assocn., {1921)3 K. 13.40. Refd. Davies v. Thomas, 
[1920] 1 Ch. 217. As to (3) Expld. Hodges v. Webb, [1920] 
2Ch.70. Dbtd. White v. Riley, [1921]1Ch.1. Generally, 
Mentd. Said v. Butt, (1920} 3 K. B. 497. 


1244. As to membership of trade 
union.|—-VALENTINE v. IlyDE, No. 12438, ante. 

1245. What amounts to trade——-Presentations of 
histrionic performance to public —For profit.|— 
BRIMELOW v. CASSON, No. 1194, ante. 

1246. Necessity for trade dispute — General 
strike.|—-NATIONAL SAILORS’ & !iREMEN'’S UNION 
OF GREAT BRITAIN & IRELAND v. Rwev, No. 1002, 
ante. 











SuB-SECT., 2.—-AcCTS IN CONTEMPLATION OR 
FURTHERANCE OF TRADE DISPUTE. 

See 1906 Act, 8. 3. 

1247. Inducement to break contract or inter- 
ference with trade, business or employment— 
Whether actionable-—-Acts accompanied by threats 
or violence.] —CONWAY v. WADE, No. 1237, ante. 

1248. -----,.|——Members of a trade 
union were agitating to compel all their fellow 
miners to join the union. An agent of the union 
informed the manager that, unless pltfs. joined, the 
pit would stop. The judge held that this did not 
involve a threat to cause a strike, & dismissed an 
action by pltfs. for wrongfully causing their 
employer to break their contracts :—Held: 
(1) there was no ground for upsetting this finding ; 
(2) the acts, even if wrongful, were done during a 
trade dispute within 1906 Act, & the action was 
not maintainable ; (3) a union is not excluded from 
the protection of the Act because some of the things 
which it does are not among the authorised objects 
of trade unions as defined by the Act.—-GASKELL 





kom 


INDUSTRIAL UNION (1925), 35 C. L. R. 
449; 31 Argus L. R. 117.—AUS. 
]—-WaALSI v. SAINA- 


—_— - seep 


plaint had begun bo amended so as to 
allege in addition or as an alternative 
that thore was a pending, threatened or 
a dispute between the partics.— 
ago CaBE (1914), 18 C. L. I. 


p. Words to be construed in 
their ordinary meaning.J—The phrase 
** industrial disputes extending beyond 
the Hmits of any one State’ in the 
Constitution, s. 51 (xxv), is to be 
construed according to the natural & 
ordinary meaning of the words as 
understood at the time of the passing 
of Commonwealth of Australia Con- 





stitution Act.— HOLYMAN’sS CASE 
(1914), 18 C. L. R. 273.—AUS. 
q. Jurisdiction of Industrial 


Court,|—The Industrial Ct. has juris- 
diction over a dispute between a 
municipal corpn. & its employees who 
are cmployed in such municipal work 
as sanitation, scavenging, road work, 
carters, ctc.—Jte AN INDUSTRIAL Dis- 
PUTE, PORT PIRIE CORPN. v. ARNOLD, 
{1916] Ss. A. L. R. 161.—AUS. 


PART VII. SECT. 8, SUB-SECT, 2. 


r. Illegal strike—Liability of trade 
union for acts of agents.|—WADDELL v. 
AUSTRALIAN WORKERS’ UNION (1922), 
30 Cc. L. R. 570.—AUS. 


t. ——— Refusal to act on award.) 


claims submitted by them to the 
Federal tribunal constituted for the 
purpose of determining disputes in 
the industry. Certain of the em- 
ployees thereupon, at a meeting held 
for the purpose, determined not to 
resume work & did not, iu fact, resume 
their work :—Weld: the employees 
should be deemed a of a default 
of public duty in aiding an illegal 
strike.—MoOUNT KEMBLA COLLIERIES, 
LTD. v. CratG, [1921] N. S. W. Ind. 
Arbtn. Cas. 162.—AUS. 


a. -J}— The -~ effect of 
Commonwealth Conciliation & Arbn. 
Act, 1904-1921, 8. Ga, is to prohibit 
the doing of anything in the nature of 
a lock-out or strike in relation to an 
industrial dispute, which has been 
settled by an award of the Common- 
wealth Ct. of Conciliation & Arbn. by 
any person or organisation bound by, 
or entitled to the benefit of, that 
award; & the sect. does not prohibit 
members of an organisation of em- 

loyees which is bound by an award 
rom aes af ceas in concert to 
work while the employment of an 
employer who is not bound by tho 
award, such ceasing to work being in 
consequence of an industrial difference 
between the organisation & that 
employer only.-- MeTnorolit ax Gas 
Co. v. FEDERATED GAS EMPLOYEES’ 








b. . 
BURY (1925), 36C. L. RR. 464; 31 Argus 
L. lt. 343.—AUS. 

c. ~-— Lreduction of 
employces.J--MYWILL tv. FEDERATED 
MouLpERS (METALS) UNION, No. 1, 
Pre N. S. W. Ind. Arbtn. Cus. 5.— 
AUS. 


output by 


d. Whether all strikes illegal 
before reference to arbitration.J—Rh. v. 
McoQuIRE (1908), 16 O. L. RR. 522; 11 
O. W. RR, 388 


.—CAN. 
e. Liability for aiding 
strikers.}--R. v. NikILSON (1910), 9 
ii. L. 1. 210.—CAN. 








.oe OU.) — VULCAN IRON 
WoRKS Co. v. WINNIPEG LODGK No. 
174. JRONMOULDERS UNION (1911), 
16 W. L. ht. 647; 21 Man. L. BR. 473. 
—CA 


.-- — General sympathetic strike.) 
—Kno immunity provided by Code 
8. 690, does not oxtend to a general 
‘* sympathetic ’”’ strike.—R. v. RUSSELL 
are. [1920] 1 W. W. R. 624; 51 
D.L. R. 1.—CAN, 

h. Liability for “wickeling & 
besetting.’’]—COTTER Vv. OSBORNE (Man.) 
C. R., [1911] 1 A. C. 137,—-CAN, 

k. ——.]— Dick v. STEPHENSON 
(Alta.), {1923} 3 W. Ww. R. 761.—CAN. 

; -})— The distribution of 
handbills on the street. in front of & near 
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v. LANCASHIRE & CHESHIRE MINERS’ FEDERATION 
(1912), 28 T. L. R. 518; 56 Sol. Jo. 719, C. A. 


Annotations :—-As to (1) Refd. Valentine v. Hyde, (1919) 
2Ch. 129; Hodges »v, watt 11920) 2 Ch. 70. " 


1249. ——__ — .|—Scrourton, Lro. v. 
Lewis (1913), Times, Jan. 16, C. A. 

1250. -.|\—WHITE v. RILEY, No. 
1242, ante. 


1251. -|—Where there is an 
existing arrangement between a recognised trade 
union & an employers’ assocn. that non-unionists 
shall not be employed in the mines of a district, 
& at one of those mines the officials of the recognised 
trade union in pursuance of the settled policy of 
their union advise or instruct & thereby procure a 
workman charged with giving out safety lamps not 
to let miners who are members of an unregistered 
union have their lamps, or when they obtain from 
some of these miners the lamps issued to them 
without employing violence or threats of violence, 
their action, if taken for the purpose of preserving 
peace in the mine by preventing non-unionists 
from working there, is done in contemplation of a 
trade dispute within 1906 Act, 5s. 3, & docs not 
constitute a breach of 1875 Act, s. 7.—IFOWLER v. 
KIBBLE, [1922] 1 Ch. 487; 91 L. J. Ch. 853; 126 
L. T. 566; 38 T. L. R. 271; 66 Sol. Jo. 267, G. A. 

1252. ——— ——— Acts accompanied by coercion 
What amounts to coercion.]— VALENTINE v. HYDE, 
No. 1243, ante. 

1253. ———- Libel.]| —UniTEpD CouNTY THEATRES, 
Lrp. v. DURRANT (1909), Times, July 6, C. A. 

1254. Effect of existence of malice.| 
Employees who were on good terms with their 
employer & had contracted to serve him at a 
fixed wage, were ordered by the officials of their 
union to strike for higher wages. 

In an action claiming damages for inducing the 
employees to break their contracts, defts. officials 
of the union, pleaded that the acts of which plté. 
complained were acts done by them ‘‘ in contempla- 
tion or furtherance ”’ of a trade dispute within 
1906 Act, s. 3, &, therefore, the action was not 
maintainable against them :—Held: the defence 
was a good defence, notwithstanding that the 
motive prompting the acts was not altogether free 
from malice, since the existence of malice did 
not render the protection of the statute for acts 
done in contemplation or furtherance of a trade 
dispute void.— DALLIMORE v. WILLIAMS & JESSON 
(1914), 30 T. L. R. 432 3 58 Sol. Jo. 470, C. A. 

1255. —--—- Inducement to misapply money.|]— 
1906 Act, s. 3, does not prohibit an action against 
the officers of a trade union for an injunction 
restraining them from inducing their members, 






































a place of business with the object of 
lesscning the number of persons 
patronising such business & because of | —IJR. 
the refusal of the proprietor to employ 
**union’’ men at certain wages : - -7/eld: 
to be a violation of Criminal Code, s. 
501 (f), oven assuming that the pro- q 
prietor’s contract with the “ union ”’ 
obliged him as a matter of contract to 
ciuploy only union men.-~R. v. BLACH- 
BAWL, R.v. TANGSIAA, [1925])4 D. L.k. | — IR. 
247; (1925) 3 W. W. RR 344; 41 Can. 

Crim. Cas. 286.—CAN. 

m. -)-—— RENERS v. R., [1926] 
3D. L. R. 669; [1926] 8. C. R. 499; 
46 Can. Crim. Cas. 14.—CAN. 

n. —~——.] — SCHUBERG v. LOCAL 
No. 118 INTERNATIONAL ALLIANCE 
THEATRICAL STAGE EMPLOYExs, [1927] 
2D. L. R. 20; [1927] 1 W. W. lh. 548; 





p. ‘ 
43 1.1. T. 190. 
.}-—An 











47 Can. Crim. Cas. 213; 38 B. CG. R 
130.—CAN. interference with 
.]— Trade Disputes Act, | ¢mployment — Whether 





oO. 
1906, in legalising ‘‘ peaceful picket- 
ing’ does not confer a right to enter | IR- 
upon private property against the will 


of the owner.— LARKIN 1%. 
HARBOUR ComMRs., [1908] 2 I. KR. 214. 
}—Torin v. KFERON (1909); 
IR. 
‘ unlawful 
another’s premises cannot be justified 
under Trades Disputes Act, 8. 2 (1).— 
M‘CuskkR v. SmiTu, [1918] 2 1. 2. 432. 


Yr. .]-— BARTON v, 
[1925] 2 1. R. 37.—IR. 


t. .] — CLARKBON  %. 
(18094), 22 2. (Ct. of Sess.) (J.) 5.—SCOT. 


————-.] —- WILSON iv. 


a. 
[1909] S. C. (J.) 32; 47 Sc. L. R. 209 ; 


{1909} 1 8. L. T. 30; 6 Adam, 166.— 
SCO 


b. Inducement to break contract or 
trade, business or 


LONG v. LARKIN, [1914) 2 I. R. 329.— 


oc. —— ——.]—RUDDOCK v. SIN- 
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in furtherance of a trade dispute, to commit a 
breach of contract by handing over to the trade 
union money collected by them on behalf of their 
employers.—ROYAL LONDON MUTUAL INSURANCE 
Shae LTD. v. WILLIAMSON (1921), 37 T. L. R. 
1256. -——- Contract must be contract of employ- 
ment.|—-BRIMELOW v. Casson, No. 1194, ante. 





SUB-SECT. 3.—IMMUNITY OF TRADE UNION FROM 
ACTION OF TORT. 


See 1906 Act, s. 4. 

1257. Whether limited to acts in contemplation 
or furtherance of trade dispute.|—(1) 1966 Act, 
s. 4, is general in its application, & protects a trade 
union against any action of tort & is not limited to 
a tortious act arising out of a trade dispute. 
Therefore, an action for malicious prosecution will 
not lic against a trade union. 

(2) An action will lie against a member or 
official of a trade union for a tort committed by 
him when acting on behalf of himsclf & all other 
members of the union 1906 Act, s. 4, only prevent- 
ing him from heing so sued as to render the trade 
union as such & its funds liable for the tortious act. 
—Bussy v. AMALGAMATED SOCIETY OF RAILWAY 
SERVANTS & Be. (1908), 24 T. L. RR. 487. 


Annotation :—.18 to (1) Distd. Rickards v. Bartrain (1908), 
25 7T. L. R. 181, 


1258. .|—A trade union which published a 
newspaper was sued for damages in respect of an 
alleged libel published therein. There was no 
trade dispute going on or in contemplation at the 
time of the publication of the alleged libel :—Held : 
the action was maintainable & 1906 Act, s. 4, had 
no application.—HICKARDS v. BarTRAM (1908), 
25 T, L. R. 181. 

Annotation :—Apprvd. Vacher v. London Soc. of Com- 

positors, (1912) 3 K. B. 547. 

1259. .J—(1) 1906 Act, s. 4 (1), which 
provides that ‘‘ an action against a trade union 
. . . inrespect of any tortious act alleged to have 
been committed by or on behalf of the trade union 
shall not be entertained by any ct.,” is general in 
its application & is not limited to tortious acts 
committed in contemplation or furtherance of a 
trade dispute; & any such action will be sum- 
marily dismissed upon an application under R.8.C., 
Ord. 25, r. 4. 

(2) 1875 Act, s. 3, provided that an agrcement or 
combination of two or more persons to do or pro- 
cure to be done any act in contemplation or further- 
ance of a trade dispute between employers & 








CLAIR, [1925] N. Z L. KR. 677.—N.Z. 

d. }—When the old laws 
against combinations of workmen were 
abolished, their place was supplicd 
by an Act which declares it to be a 
crime punishable ad imprisonment for 
any workman to obstruct, disturb, or 
intimidate those who choose to remain 
in the service of their masters. We 
have here a combination of men agree- 
ing to compel their masters to dismiss 
all workmen who refuse to join them, & 
this resolution they enforce by compel- 
ling all the rest of the men in the 
union to refuse to work for that master. 
If this is not obstruction & intimidation 
I do not know what it is (LORD Cock- 
BURN.)—MENNIE v. BLAIR (1852), 14 
Dunl. (Ct. of Sesr.) 359; 1 Stuart, 
297.—SCOT. 


BELIAST 








entry on 


HARTEN, 
STUART 


RENTON, 


e. .J— MILLIGAN (JOHN 
& Co., LTD. v. AYR HARBOUR TRUS- 
TEES, {1915] 3S. C. 937; 52 So. L. RK. 
748; [1915] 28. L. TI. 69.—SCOT. 
f— ——.]— SLOAN vv. MAc- 
MILLAN, [1921] 8. C. (J.) 1.—SCOT. 
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Sect. 8.—The Trade Disputes Acts, and analogous 
colonial statutes: Sub-sect. 3. Sects. 9 & 10: 
Sub-sect. 1.| 


workmen should not be indictable as a criminal 
conspiracy, if the act when committed by one 
person would not be a crime. It thus struck, in 
the particular instance mentioned, at the principal 
of the criminal law of conspiracy to the effect that 
it is the ‘‘ agreement or combination ”’ which is the 
essence of the crime, & that therefore, or combina- 
tion or agreement to do, or procure to be done, 
something not in its own nature criminal if done 
by one person, might still be a crime (Lorp 

ATKINSON). 

(3) The qualification common to 1906 Act, ss. 
1,2 &3 is here introduced to qualify to that extent 
the statutory liability imposed upon the trustees, 
who may not be members of the union at all 
(LORD ATKINSON)._-VACHER & Sons, Lp. v. 
LONDON Society oF Composttrors, [1913] A. ©. 
107; 82 L. J. K. B. 282; 107 I. T. 722; 29 
T.L.R. 73; 57 So). Jo. 75, WI. . 

Annotations ;—1s to (1) Consd. Hardie & Lane v. Chiltern, 
(1928) 1 K. BK. 663. Refd. Gaskell v. Lancashire & 
Cheshiro Miners’ Federation (1912), 28 IT. L. R. 5183 
Valentine v. Hyde, [1919] 2 Ch. 129. Generally, Mentd. 
National Telephone Co. v. Postmaster General, [1913] 
A. ©. 546; ite Boalor, (1915) 1 K. B. 21; London Corpn. 
v. Associated Newspapers, |1915] A.C. 674; Sago v. Kicholz, 
(1919) 2K.B.171; Bowling v. Camp (1923), 128 L. T. 342; 
Heushall v. Porter, [1923} 2 K. B. 193; The Jtuapehu 
(1926), 136 L. T. 146. 

1260. Protection extends only to union as such 
—No shield to individual members.|—Bussy v. 
AMALGAMATED SOCIETY OF RAILWAY SERVANTS & 
BELL, No. 1257, ante. 

1261. Libel.|-UNITED County THEATRES, LTD. 
v. DURRANT (1909), Z'imes, July 6, C. A. 

1262. Effect of some rules providing for illegal 
object.]|—-GASKELL v. LANCASHIRE & CHESHIRE 
MINERS’ FEDERATION, No. 1248, ante. 

1263. Action for breach of contractual rights— 
Under union rules.}] — Parr v. LANCASHIRE & 
CHESHIRE MINERS’ FEDERATION, No. 1041, ante. 

1264. Action for injunction to restrain future 
tortious act.|—(1) Pltfs. were dealers in motor cars. 
Deft. assocn, was a trade union certified as such 
under 1913 Act, s. 2 (3), & other defts. were 
respectively the chairman & members of the 
council of the assocn. The assocn. consisted of 
manufacturers of motor vehicles & motor goods, 
& the manufacturers fixed certain prices for their 
goods, above or below which they deemed it 
undesirable that their goods should be sold. In 
order to enforce this object, the bye-laws of the 
assocn. provided that on proof to the satisfaction 
of the council that any person has offered or 
advertised or sold any proprietary price maintained 
article at a price above or below the price fixed in 
the protected list, the council might place the name 
of that person on a list called the ‘ stop list,’? & 
give notice thereof to all members of the assocn., 
with an cxception in the case of contracts existing 
at the date of admission of the proprietor to 
membership ; & the council might also place on 
the stop list the name of any person who should 
supply proprietary price maintained articles to, 
or have any trade relations in regard to those 
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1266 i. Whether agency between central 
unin & branches— Determination by 
rules.}—WATERSIDE WORKERS FRDERA- | in 
TION OF AUSTRALIA ¥v. BURGESS 
BRoTHERS, Lrp. (1916), 21 Cc. L. ft. 
129.-- AUS, 

gp. Right of craft brotherhood—t'o 
revoke churler of local union.}|}—There 
is no inherent right in the executive 
board of an international craft brother- 


stitution. 








h. 
the charter of 
international 


hood to revoke the charter of a local 
union thereof for violations of its con- 
Such right must be found 
the constitution in order to be 
exercisable.—MORRISON Vv. 
INGLES v. WOODSIDE (B. C.), 
2 W. WwW, h. 50.—CAN., 
JA 
@ local union of an 
craft brotherhood :— 
Held: to be illegal because done with- 
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articles with, any person whose name was on the 
stop list. The bye-laws further provided that no 
member of the assocn. should supply any pro- 
prietary price maintained article to, or have any 
trade relations in regard thereto with, any person 
whose name was on the stop list. Pltfs., who were 
not members of the assocn., on behalf of a cus- 
tomer advertised for sale a new motor car, which 
was being manufactured by a member of the assocn. 
& was to be delivered shortly, at a price exceeding 
the price fixed by the manufacturer. The council 
of the assocn., after hearing pltfs., decided to place 
their name on the stop list, & published the stop 
list with pltfs.’ name, among others, on it in the 
trade journals. Pltfs. thereupon brought an 
action for an injunction to restrain defts. from 
publishing pltfs.’ name in the stop list, or from 
publishing any libel of pltfs. injuriously affecting 
them in their business. The libel complained of 
was the publication of the stop list, which stated 
that ‘‘ in pursuance of its policy of conserving the 
fixed retail prices scheduled in its protected lists, 
the Motor Trade Assocn. issucs the subjoined stop 
list under power of its bye-laws. ... Until 
further notice the following parties are not to be 
supplied directly or indirectly with any of the 
articles on the protected lists of this Assocn.”’ 
Then followed the names & addresses :—Held : 
the publication of pltfs.’ name in the stop list was 
done by defits. bond fide in the protection of trade 
interests of the members of the assocn., & there- 
fore was not unlawful, & an injunction should not 
be granted. 

(2) 1906 Act, s. 4, which provides that ‘an 
action against a trade union . . . in respect of any 
tortious act alleged to have been committed by or 
on behalf of the trade union shall not be enter- 
tained by any ct.’’—applies to an action for an 
injunction to restrain the future commission of a 
tortious act.—Wark & DE FREVILLE, LTD. v. 
Moror TraDE Assocn., [1921] 3 K. B. 40; 90 
L. J. K. B. 949; 125 LT. 265; 37 T. L. R. 213; 
sub nom. WAKE & DE FREVILLE, LTD. v. MOTOR 
TRADE Assocn., 65 Sol. Jo. 230, C. A. 

Annotations :—As to (1) Folld. Sorrell v. Smith, [1925] A. C. 
700. Consd. R. v. Denyer, [1926] 2 K. B. 258. _ Folld. 
Auto-Mart (London) v. Chilton (1927), 43 T. lL. R. 463. 
Consd. Hardie & Lane v. Chilton, [1928] 2 K. B. 306. 
Refd. Hardie & Lane v. Chiltern, [1928] 1 K. B. 663. 
1265. Immunity applicable to union of masters 

or workmen.|—I/ArnpDiE & LANE, LTp. v. CHILTERN 


(CHILTON), No. 1289, post. 


Sect. 9.—AGENCY BETWEEN CENTRAL UNION 
AND BRANCHES. 


1266. Whether agency between central union 
& branches—Determination by rules.|—-AIREY v. 
WEIGHILL (1905), 49 Sol. Jo. 279, C. A. 

1267. —--- J}—DENABY & CADEBY MAIN 
COLLIERIES, Lrp. v. YORKSHIRE MINERS’ ASSOCN., 
No. 994, ante. 

1268. .|—SmirutEs v. NATIONAL 
ASSOCN. OF OPERATIVE PLASTERERS, No. 1197, 
ante. 














out right or done under a right impro- 
erly exercised, as no opportunity had 
heen given to the local unton of defend- 
ing itself.—BnritTisH COLUMBIA TELE- 
PHONE Co. v. MORRISON, INTERNA- 
TIONAL BROTHERHOOD OF KLECTRIOAL 
WorRKERS, LOCAL UNION No. 213, & 
LOCAL UNION No. 310, OF SUCH 
BROTHERHOOD, [1921] 1 W. W. R. 
604.—CAN. 


k. Right 


INGLES, 
11920} 
revocation of 


of society registered in 
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1269. Authority to branch to act as agents.] 
—-AIREY v. WEIGHILL (1905), 49 Sol. Jo. 279, C. A. 

1270. .|—DENABY & CADEBY MAIN 
COLLIERIES, LTD. v. YORKSHIRE MINERS’ ASSOCN., 
No. 994, ante. 

1271. -|] — Smrruins v. NATIONAL 
eee OF OPERATIVE PLASTERERS, No. 1197, 
ante. 

1272. ——— Provision of strike pay by central 
union.|—DENABY & CADEBY MAIN COLLIERIES, 
Lip. v. YORKSHIRE MINERS’ Assocn., No. 994, 
ante. 

1273. ———- Request to central union to sanction 
strike.|—-SMITHIES v. NATIONAL ASSOCN. OF 
OPERATIVE PLASTERERS, No. 1197, ante. 

1274. Authority of officlals—Limited to authority 
lawfully exerelseable by union.|—WALTERS  v. 
GREEN, No. 1278, post. 

1275. Liability of official—Breach of contract— 
Necessity for Knowledge of contract.|—-SMITHIES 
v. NATIONAL ASSOCN. OF OPERATIVE PLASTERERS, 
No. 1197, ante. 

1276. Position of district delegate—-Whether 
union or officials bound by acts of delegate.]— 
Plitfs. were shipwrights, employed by the day by a 
firm of ship repairers to execute repairs to the 
woodwork pf a ship. Some ironworkers who were 
members of a trade union were employed on the 
ironwork of the ship, & they objected to working 
in the same yard with pltfs. upon the ground that 
the latter had previously worked at ironwork on 
ships in another yard. The district delegate of 
the union was called in by the ironworkers, & he 
informed the employers that the ironworkers 
would leave off work unless pltfs. were discharged 
that day. In consequence of that threat pltfs. 
were discharged at the end of the day. Pltfs. 
brought an action against the district delegate, the 
chairman, & the general secretary of the union, 
for maliciously, & with intent to injure pltfs., 
inducing the employers to discharge pltfs. & to 
refuse to engage them again. The jury found that 
the district delegate acted maliciously, & that 
pltfs. had been injured thereby, but that other 
two defis. did not authorise his acts :—Held: the 
district delegate was not the agent or servant of the 
members of the union, so as to render each member 
liable for his acts, & therefore, the chairman & 
general secretary were not, merely by reason of 
their being members of the union, liable in the 
action.—FLoop v. JACKSON, [1895] 2 Q. B. 21; 
64 L. J. Q. B. 665; 73 L. T. 181; 59 J. P. 388; 
43 W. R. 453; 11 T. L. R. 3385; 39 Sol. Jo. 396 ; 
14 R. 397, C. A.3; revad. without touching this 
point, sub nom. ALLEN v. FLOOD, [1898] A. C. 1, 
HH. L. 


Annotations :—Distd. Linaker v. Pilcher (1901), 70 L. J. 
K. B. 396. Refd. Wolstenholme ». Ariss, [1920] 2 Ch. 403. 
Mentd. Lyons v. Wilkins, (1896) 1 Ch. 811; Ajellov. Worsley, 
[1898] 1 Ch. 274; Huttley v. Simmons, (1898]1Q. B. 181 ; 
Taylor v. Cambridge Gazette Co. & Kilner (1898), 42 
Sol. Jo. 832 ; Charnock v. Court (1899), 68 L. J. Ch. 550; 














England—To sue branch 
Canada-—For account & return of 
assets. }—-SKLLOR’S v. WoOoDRUFF, 
[1925] 4D. L. R. 646; 570. L. R. 582, 


officers in 


j. Jurisdiction of Court of 
Session.)—-The National Union of 
Dock Labourers consisted of combina- 
tions of dock labourers which were 
enrolled by the exccutive of the union 
as local branches. The Union had its 
registered office in England, but 
had a branch officein Glasgow. It waar 
registered in England, but a copy of 
its rules was recorded in Scotland :— 
Held: the union was subject to the 
urisdiction of the Ct. of Session.— 

ACKENDRIOCK t. NATIONAL UNION OF 


559.—CAN, 


Dock LAROURERS IN GREAT BRITAIN 
& IRELAND, [1911] 8. C. 83; 
L. R.17; (1910) 28. L. f. 215.—SCOT. 


——CAN. PART VII. SECT. 10, SUB-SECT. 1. 

1. General rule.) 
has the same right to sue as any other 
organisation except as 
statute.—AMALGAMATED SOCIETY OF 
CARPENTERS & JOINERS v. SINCLAIR, 
11925) 2p). L. R. 774; ; 





m. Unable to sue in registered name 
—At common law.J|—A trade union re- 
gistered under 45 Vict. No. 12, not being 
& corporate body, 
common law in its rogistecred name. 
— RAILWAY WORKERS & GENERAL La- 
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Hubbuek v. Wilkinson, Heywood & Clark, [1899] 1 Q. B. 
86; Lyons v. Wilkins, [1899] 1Ch, 255 ; Boots v. Grundy 
1900), 82 L. T. 769 ; Quinn v. Leatham, [1901] A.C. 495; 
ad v. Friendly Soc. of Operative Stonemasons of England, 
Ireland & Wales, [1902) 2 K. B. 732 ; Brigg v. Thornton 
1903), 73 L. J. Ch, 301 ; Giblan v. National Amalgamated 
abourers’ Union of Great Britain & Ireland, [1903] 
2 K. B. 600 ; South Wales Miners Federation v. Glamorgan 
Coal Co.,, [1905] A. C. 239; Denaby & Cadeby Main Collieries 
v. Yorkshire Minerr’ Assocn., [1906] A. C. 384; Conway 
v. Wade (1908), 78 L. J. K. B. 143; National Phonograph 
Co. v. Edison ‘Bell Consolidated Phonograph Co., {19038} 
1 Ch. 335; Wilford v. West Riding of Yorkshire County 
Council, [1908] 1 K. B. 685; Santen v. Busnach (1913), 
29 T. L. RK. 214; ste Ainsworth, Finch v, Smith, [1915] 
2 Ch. 96; Stott v. Gamble, [1916] 2 K. B. 504; Pratt v,. 
British Medical Assocn., [1919] 1K. B. 244; Valontine v. 
Hyde, [1919] 2 Ch. 129; Davies v. Thomas, [1920] 2 Ch. 
189; Hodges v. Webb, [1920] 2 Ch. 70; Ware & Deo 
Freville v. Motor Trade Assocn., (1921) 3 K. B. 40; White 
vw. Riley, [1921] 1 Ch. 1; Sorrell v. Smith, [1925] A.C. 700: 
Hardie & Lane v. Chilton, [1928] 2 K. B. 306. 


Liability of unton for tort of agent.|—See 1906 
Act, s.4; & Sect. 8, ante. 


Sect. 10.—PROCEEDINGS BY AND AGAINST 
TRADE UNIONS. 
SUB-SECT. 1.—RIGHT TO SUE. 

1277. One or more members of masters’ associa- 
tion—Right to sue on behalf of themselves & other 
members—Injunction to restrain commission of 
offence.|—Qu. : whether one or more members of 
a masters’ assocn. can sue on behalf of themselves 
& all other the members of their union for an 
injunction to restrain the committing of an 
offence under 1875 Act, & from inducing persons to 
break their contracts.—CHARNOCK v. CouRT, [1899] 
2Ch. 35; 68 L. J. Ch. 550; 80 L. T. 564; 6385. P. 
4563 47 W. R. 6338 ; 43 Sol. Jo. 416. 

Annotation :—Apld. Walters v. Green, [1899] 2 Ch. 696. 


1278. Persons subject to compulsion by Illegal 
means—-Right to sue as co-plaintiffs.] —(1) Per- 
sons whom it is sought to compel by illegal means 
to act not in accordance with the views they would 
themselves adopt, but in accordance with the views 
of others, may join as co-pltfs. in an action against 
those seeking to coerce them. 

(2) Trade unions are legal bodies, & primd facie 
their officers cannot be presumed to have authority 
to do or sanction anything other than that which 
trade unions may lawfully do (STIRLING, J.).— 
WALTERS v. GREEN, [1899] 2 Ch. 696 ; 68 L. J. Ch. 
730; 814. T. 151; 63 J. P. 742; 48 WL. R. 23; 
15 T. LL. R. 582. 

1279. --—- Injunction to restrain induce- 
ment to break contracts.|—CHARNOCK v. COURT, 
No. 1277. ante. 

1280. Right to sue in registered name.| —TAFF 
VALE Ry. Co. v. AMALGAMATED SOCIETY OF 
RAILWAY SERVANTS, No. 1295, post. 

1281. Head trustees of union—Right to sue 
branch’ trustees—Threatened misapplication of 
funds.|—Cori v. CROSSINGHAM, No. 1128, ante. 








BOURERS ASSOCN. v. UNITED Jha 
BOURERS PROTECTIVE SOCIETY (1914), 
148.R.N.S. W.1; 31 N.S. W.W.N. 
12.— AUS. 

n. Right to anply for writ of 
mandamus.}—R. v. RATHMINES URBAN 
aes COUNCIL, [1928] I. R. 260.-—— 


o. Refusal of secretary-treasurer to 
hand over funds—Trade union may sue 
for recovery.J—Tho secretary -treasurer 
of an unregistered trade union was 
removed from office but declined to 
hand over to his successor a fund 
which he held for payment of certain 
expenses & salaries. In an action on 
behalf of the union for the amount :— 
Held: though some of the purposes of 


48 Sc. 


A trade union 


liinited by 


660. L. R 


cannot sue at 
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1282. ieee te under Workmen’s Compensa- 
tion Act, 1906 (c. 58)—Right of union to take pro- 
ceedings in wo *s name.|—It is not right for 
& trade union to start proceedings [under above 
Act] in the workman’sname without his authority, 
although the trade union may help the workman 
(LoRD CozENs-HarpY, M.R.).—BOoBBEY v. CROS- 
BIE (W. M.) & Co., Lrn. (1915), 84 L. J. K. B. 
856; 8 B. W. C. C, 236, C. A.; revsd. without 
affecting this point, 85 L. J. K. B. 239, H. L. 

1283. Right of union to assist workman.|— 
BOBBEY v. CROSBIE (W. M.) & Co., Lrp., No. 1282, 


ante. 

1284. Member of union or representative—Right 
to sue for sick pay.|—-BuURKE v. AMALGAMATED 
SOcIETY OF DYERs, No. 1051, ante. 

Maintenance by trade union.]—See ACTION, 
Vol. I., p. 84, Nos. 682, 683. 





SUB-SECT. 2.—LIABILITY TO BE SUED. 


1285. Members of trade protection society— 
Members passing resolution authorising expendi- 
ture.|—-By the rules of a society ‘‘ for the protec- 
tion of trade ’’ the professed object of which was to 
watch the progress of measures through Parlia- 
ment affecting the trade interests, & to protect its 
members from the practices of the fraudulent & 
dishonest, the committee had the appointment of 
the printer & stationer, to be elected from among 
the members of the society ; & to the committee 
was to be referred the defraying of the expenses, & 
the applying & disposing of the moneys of the 
society. It was also provided by the rules, that 
the sum of £10 should be left in the sccretary’s 
hands to mect the current expenscs ; but that all 
orders for the payment of money should be drawn 
by secretary upon the treasurer at a committee 
meeting. Pitf. was appointed printcr & stationer 
to the socicty, & shortly afterwards paid his 
subscription. Defts., who were inembers of the 
committee passed the resolutions for the orders 
for printing & stationery which were supplied by 
pltf.:—Held: pltf. was not precluded by the 
rules from suing defts., as the rules did not create 
a partnership between the members of the socicty ; 
& it was not to be interred from the rules that 
pltf. Joohed to the fund, & not to the parties who 
gave (he orders.—CALDICOTT 7. GRIFFITHS (1853), 
8 Exch. 898; 1C.1L. R. 715; 23 L. J. Ex. 54; 17 
J.P. 601; 155 E.R. 1618. 

1286. Officials of union—Liability to be sued in 
representative character—R. S. C., Ord. 51, r. 9.|— 
An order may be made under above rule autho- 
rising one or more persons to defend on behalf of all 
persons interested, against the will of the person or 

ersons so authorised. PItf., a member of a 
abour protection league, sued to enforce his rights 
under a rule of the league, which provided that, 


the union may be illcgal as being in 
restraint of trade the union is not 
thereby deprived of its right to hold 
a benoficial intercst in the fund & to 
invoke the aid of the courts for its 
protection.—S1ARR v. CHASE, [1924] 
4D. L. R. 55; [1924] S. GC. R. 495.— 


r. Right to 
Union Acts, 


p. Void registration wnder Com- 
antes <Acts—No right to  sue.j— 
DINBURGH & Diarricr ABRATED 
WaTERS MANUFACTURERS’ DEVENCE 
ASSOCN. Vv. JENKINSON & Co. (1903), 5 
F. (Ct. of Sess.) 1159.— SCOT. 

a. Performing Right Society — 
Whether trade union.}—PRERYORMING 


formed outside 


195,—S. A 


Right Socrety, LrTp. v. EDINBURGH 
MAGISTRATES, [1922] S. C. 165; 59 
Se. L. IR. 194.—SCO 


sue 
1871-1906.)—The con- 


T. ceedings of 


tract betweon an English trades union 
CAN & its members is governed by the law 

: of England when there is nothing to 
show that the contract is to be per- 
England. Such a 
tradcs union can suo & I 
only subject to the Trade Union 
Acts, 1871—-1906.—RoGERS v. UNITED 
SOCIETY OF BOILERMAKERS & IRON & 
STEEL SECU ee (1910) T. L. 
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in case of a member poanendy cuebi by 
an accident, a levy Agen made on the members 
of the league for his benefit, & applied for an order 
authorising the president & secre of the eegue 
to defend on behalf of all the members. The 
president & secret opposed the application :-— 
Held: an order could prey. be made.—Woop 
v. McCartuy, [1893] 1 Q. B. 775; 62 L. J. Q. B. 
373 ; 69 L. T. 4313; 41 W. R. 528; 9T. L. R. 447; 
37 Sol. Jo. 478; 5 R. 408, D.C. 


Annotations :—Refd. Mercantile Marine Service Assocn. 
v. Toms, [1916] 2 K. B. 243; Hardie & Lane v. Chiltern, 
Same v. Same, [1928] 1 K. B. 663. 

1287. -]—Pltf., who carried on 
business as a builder, sued the officers of three 
trade unions, & of the joint committee of such 
trade unions, ‘‘ as well on their own behalf as on 
behalf of & as representing all the members of each 
of the said societies & joint committee to which 
they respectively belong,’’ for damages & also for 
an injunction to restrain the trade unions & joint 
committee from molesting him in the conduct of 
his business :—Held: pltf. was not entitled, under 
R. 8S. C., Ord. 16, r. 9, to sue defts. in their repro- 
sentative character, inasmuch as the members of 
the trade unions assumed to be represented by the 
officers of the trade unions had no such interest in 
the cause or matter as was contemplated by the 
rule.—TEMPERTON v. RUSSELL, [1893] 1 Q. B. 435 ; 
62 L. J. Q. B. 300; 68 L. T. 425; 57 J. P. 518; 
41 W. R. 321; 9T. L. R. 304; 37 Sol. Jo. 303; 4 
R. 302, C. A. 

Annotations :—Consd. Bedford v, Elis, [1901] A.C. 1. Refd. 
Wood v. McCarthy, [1893] 1 Q. 8.775; Flood & Taylor v. 
Jackson, Knight & Allen (1895), 59 J. P. 388; Charnock 
v. Court (1899), 80 L. T. 564; uinaker v. Pilcher (1901), 
70 L. J. K. B. 396; Taff Vale Ky. v. Amalgamated Soc. 
of Ry. Servants, [1901] A. C. 426 ; Mercantile Marine Service 
Assocn. v. Toms, [1916] 2 K. B. 243; Hardie & Lane v, 
Chiltern, [1928] 1 K. B. 663. 

1288. — -- .|--Pltfs. brought an 
action for an alleged libel published in a journal 
owned & managed by the Imperial Merchant 
Service Guild. ‘The guild was an unincorporated 
body having for its objects the protection of the 
interests & the legal defence of captains, officers 
& apprentices of the merchant service. It con- 
sisted of about 15,000 members, & its business & 
affairs were conducted under the control & super- 
Vision of a management committee, of Which the 
chairman vice-chairman, &secretary weremembers, 
Pltfs. issued the writ in the action against the chair- 
man, vice-chairman, & secretary of the guild “‘ sued 
on their own behalf & on behalf of all other 
members of’ the guild, & applied for an order under 
above rule, that defts. should be appointed to 
represent all other members of the guild :—Held : 
the order ought not to be made.—MERCANTILE 
MARINE SERVICE ASSOCN. v. Toms, [1016] 2 K. B. 
248; 85L. J. K.B. 311; 1141. T. 124,0, A. 
Annotation :—Apld. Hardie & Lano v. Chiltern, Same v. 

Same, (1928) 1 K. B. 663. 

1289. -|—In an action against 
three joint defts. claiming damages for conspiracy 
& libel, & also money had & received to pltis.’ 
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PART VII. SECT. 10, SUB-SECT. 2. 

t. Trustees cannot be sued— Pro- 
criminal nature.}—Ez p. 
McDoNaLp (1919), 26 C. L. R. 156; 
19S.R.N. S. W. 256; 36N.8. W. W.N. 
48.—AUS. 

a. Purchase of goods on credit— 
Statutory inability to buy on credit,.J)— 
Pitf. sued the officers & directors of 
a co-operative assocn. incorporated 
under H.8. O. 1887, c. 166, for the pricy 
of goods sold on credit, the assocn. 
being by their Act of incorporation for- 
bidden to buy in that way :—Held: 
pitf. could not recover, as no action 
could be maintained upon an implied 


subject to Trade 


be sued 


Part VII.—Trapre Unions. 


use, defts. were named twice in the writ & state- 
ment of claim, (a) without any qualification, & 
(6) in & re tative capacity, as pe Saggy 
an unregistered trade on, the M Trade 
Assocn., & ita members. The statement of claim 
alleged that defte. controlled the assocn. for all 
practical Fy are & that its funds were vested in 
them :—Held: (1) there being no community of 
interest between defts. & the other members of 
the assocn., so far as regards the subject-matter of 
the action or the defence to it, the case would not 
be brought within the provisions of R. 8. O., Ord. 
16, r. 9, & the claim so far as it was made against 
defts. in a representative capacity must be struck 
out & dismissed ; (2) the case came within 1906 
Act, sect. 4, prohibiting any action in trot against 
any trade union, the sect. applying equally to 
union of masters or of workmen or of the two.— 
HARDIE & LANE, LYD. v. CHILTERN (CHILTON), 
[1928] | K. B. 668; 96 L. J. K. B. 1040; 188 
J. T. 14; 43 T. L. R. 709; 71 Sol. Jo. 664, C. A. 
1290. Trustees of union—Action for salary.|— 
In an action to recover salary the trustees of a 
trade union are properly made defts. under 1871 
Act, 8. 9.—CURLE v. LESTER (1893),9 T. L. R. 
480. 
Annotation :—Refd. Hardie & Lane v. Chiltern, (1928] 1 
K. B. 663. 


1291. Liability to be sued so as to bind 
union funds.|-—-The trustees of a trade union, 
appointed as provided by 1871 Act, are entitled to 
be indemnified out of the funds of the union in 
respect of a liability incurred by them by reason of 
a libel contained in a newspaper, of which as such 
trustees they are registered proprietors & which 
is carried on in the interests of the members of the 
trade union. Therefore, in an action brought 
against them for a libel contained in the newspaper, 
the trustees can be sued in their capacity of trustees 
so as to bind the funds of the trade union. 

Looking at the rules, & at the objects of the 
society there disclosed there can be no question 
that it was within the power & objects of the society 
to establish & carry on the newspaper (MATHEW, J.). 
— LINAKER v. PILCHER (1001), 70 L. J. 1k. B. 396 5 
$4. TT. 421; 49 W. R. 1183; 17 T. L. RR. 256, 
45 Sol. Jo. 276. 


ainnotations -~ N.F. Osborne v. Amalgamated Soc. of Ry 
Servants, [1909] 1 Ch, 163. Refd. steel v. South Wales 








Miners’ Federation (1907), 96 L. T. 2603; Rickards v. 
Bartram (1908), 25 H. L. . 18]. 
1292. - Injunction against branch trustees— 


Threatening to misapply funds.] Copr v. Cross- 
INGHAM, No. 1128, ante. 

1293. -- - Action for declaration as to Parlia- 
mentary levy.|—-PARR v. LANCASHIRE & CHESHIRE 
MINERS’ FEDERATION, No. 1041, ante. 

1294. Union registered under Trade Union Acts— 
Claim under Friendly Societies Acts -—-Jurisdiction 
of justices..—WHELLAN v. RODGERS (1887), 3 
T. L. R. 450, D.C. 

1295. Liability to be sued in registered 
name.|—(1) A trade union, registered under 1871 
& 1876 Acts, may be sued in its registered name. 

The very omission from the statute of any pro- 
vision authorising & directing that it shall sue & 
be sued in any other name than that given to it by 
its registration appears to me to Jead to no other 
reasonable conclusion than that in so creating it, 
it was intended by the Legislature that by that 





representation or warranty of autho- 
rity in law to do an act; &, moreover, 
yltf. must be taken to have known of 
he statutory inability.—STRUTHERS 
pee (1897), 28 O. R. 381.— 


b. in own name.J—WILLIAMS  ¥. 
LOCAL UNION No. 1562, UNITED MINE 


co. Cannot be 


WORKERS OF AMERICA, 
W. W. R. 217; 45 D. L. R. 150; 14 
Alta. L. R. 251.—CAN 
sued.) — An 
corporated body, a local branch of a 
trade union, was named as doft. in the 
writ of summons, & entered an appear- 
ance :—Jicld: it was improper to sue. 19.—SCOT. 
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name & by no other it should be known & that for 
all pores: that name should be used & applied 
to it in all legal procee unless there was any 
other provision which tated against such a 
construction (LORD BRAMPTON). 

(2) Parliament has legalised trade unions, 
whether registered or not (LORD MACNAGHTEN). 

(3) A registered trade union has an exclusive 
right to the name in which it is registered, a right 
to hold a limited amount of real estate & unlimited 
personal estate (LORD SHAND). 

(4) I have no doubt whatever that a trade union 
whether registered or unregistered may be sued 
in representative actions if the persons selected 
as defts. be persons who, from their position, may 
be taken fairly to represent the body (LorD 
MACNAGHTEN).—TaFF VALE Ry. Co. v. AMALGA- 
MATED SOcIETY OF RAILWAY SERVANTS, [1901] 
A.C. 426; 70L. J. K. B. 905; 85 L. T. 147; 65 
J. P. 596; 50 W. R. 44; 17 T. L. R. 698; 45 


Sol. Jo. 690, H. L. 
Annotations :—As to (1) Consd. Bloom v. National Federa- 
tion of Discharged & Demobilised Sailors & Soldiers 
(1918), 35 T. L. 1. 50. Refd. Giblan v. National Amal 
amated Labourers’ Union of Great Britain &_ Ireland 
1903] 2 K. B. 600 ; Yorkshire Miners’ Assocn. v. Howden, 
{1905} A. C. 256; McLuskey v. Cole, [1922] 1 Ch. 7; 
Marshal Shipping Co. v. Board of Trade, [1923] 2 K. B. 
343. As to (3) Refd. Glamorgan Coal Co. v. South Wales 
Miners’ Federation, [1903] 2 K. B. 545. As to (4) Consd. 
Russell v. Amalgamated Soc. of Carpenters & Joincrs, 
[1912] A.C. 421. Apld. Parr ». Lancashire & Cheshire 
Miners’ Federation, |1913] 1 Ch. 366. Refd. Linaker v. 
Pilcher (1901), 70 L. J. K. B. 396; Bugsy v. Amalgamated 
Soc. of Ry. Servants & Bell (1908), 24 T. LL. KR. 437; 
Markt v. Knight 8.8. Co., Sale & Frazar v. Knight 5.8. Co., 
[1910] 2 K. B. 1021; Vacher v. London Soc. of Coms 
positors, [1913] A. C. 107; Kelly v. National Soc. of 
Operative Printers’ Assistants (1915), 84 L. J. K. B. 2236; 
Ideal Films v. Richards, [1927] 1 K. B. 374; Hardie 


& Lane +. Chiltern, Same rv. Same, [1928] 1 K. Bb. 
663. 9 Generally, Reid. Airey v. Weighill (1905), 49 
Sol. Jo. 279: Conway vo. Wade, {1908} 2 K. DB. 844; 


Amalgamated Soc. of Ry, Servants », Osborne, [1910] 
. C. 87. Mentd. Walker v. Sur, [19141] 2 K. B. 930; 

Mercantilo Marine Servico Assocn. v. Toms, [1916] 2 

K. LB. 243. 

1296. Proper representatives of union—Repre- 
sentative action.|—Tarr VALE Ry. Co. v. AMAL- 
GAMATED Socrery OF RAILWAY SERVANTS, No. 
1295, ante. . 

1297. Injunction- Enumeration of persons to be 
bound.|—VPINK vv. FRDRERATION OF TRADES & 
LABOUR UNIONS (1892), 8 Te. Tn Re 2165 36 
Sol. Jo. 201. 

Effect of 1906 Act.|—Sce Sect. &, sub-sect. 3, 
anle, 





SuB-sEcT, 3.—PROCEDURE. 


1298. Joinder of causes of action—Action for 
slander- Action for conspiracy to slander.|—Hight 
pltfs. were members of the National Union of 
Railwaymen, a trade union. One was president, 
another the general secretary, three were assistant 
secretaries, & the other three were members of 
the executive committee. All the secretaries 
received salaries, & other four pltfs. were paid 
128. 6d. a day, when engaged in the work of the 
union. Six defts. were members of the Associated 
Society of Locomotive Engineers & Firemen. 
In Oct. 1915, several defts. made speeches at 
various meetings of railway men, & stated that 
but for the conduct of pltfs. at a meeting In 
June, 1915, the railway men would have got a 


—ROBINSON v. ADAMS (1925), 56 
O. L. R. 217; [1925] 1 D. L. BR. 359.— 
. CAN. 


unin- = DART VIL. SECT. 10, SUB-SECT. 3. 


d. Contents of complaint.J- AGNEW 
v. ADDISON (1892), 20 R. (Ct. of Sess.) 


[1919] 1 
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Sub-sect.3. Parts VIII. &IX. Sects. 1&2.) 


war bonus in June, 1915, instead of Oct. The 
statement of claim alleged that defts. conspired 
to injure pltfs. by publishing matter defamatory 
of pltfs. & that in pursuance of such conspiracy 
they published of each of pltfs. in their offices 
defamatory statements. No special damage was 
alleged or proved. The jury found that four of 
defts, had conspired to slander pltfs., & that all 
defts. had slandered pltfs. ; they awarded damages 
for the separate slanders, but none in respect of 
conspiracy. Judgment was entered for each of 
pltfs. for the amount awarded respectively, & 
for a declaration that four defts. had conspired 
to injure pltfs. by publishing slanders of them :— 
Held: the causes of action for conspiracy to slander 
& for the separate slanders were not improperly 
joined in one action, subject to the judge’s power 
to direct separate trials of the several causes of 
action, if he thought them embarrasing to the 
several defts.—THOMAS v. Moore, [1918] 1 K. L. 
555; 87 L. J. K. B. 577; 118 L. T. 298, C. A. 
Annotations :-—Refd. Pratt v. British Medical Assocn., 

(1919) 1 K. B. 244; Myroft v. Sleight (1921), 90 L. J. 

K. B. 883; Payne v. British Time Recorder Co., [1921] 

2K. B. 1; Simmonds v. Newport Abercarn Black Vein 

Steam Coal Co., [1921] 1 K. B. 616; The W. I. Randall, 

[1928] bP. 41. 

1299. Discovery—Action for damages for con- 
spiracy—Documents tending to incriminate.| - 
In an action for damages for a conspiracy to induce 
workmen to break their contracts with pltf. deft. 
cannot refuse to discover the material documents 
on the ground that they may tend to incrimi- 
nate him.—NATIONAIL ASSOCN. OF OPERATIVE 
PLASTERERS v. SMITHIES, [1906] A. (. 43843; 75 
7 4 K. B. 861; 95 L. T. 71; 22 T. L. 2. 678, 

1300. Privilege between solicitor & client— 
Letters between member & union authorities— 
Union assisting member in legal proceedings.|— 








TRADE AND TRADE UNIONS. 


A member of a trade union who had been dig- 
missed by his employers furnished the union 
authorities, as require by the rules, with infor. 
mation in writing to enable the authorities to 
decide whether he was entitled to bring an action 
for wrongful dismissal at the expense of the union 
& with the assistance of their solr. The infor- 
mation comprised the evidence available in 
support of the action & the names of the witnesses, 
The union authorities sanctioned an action brought 
by the member, with their solr. acting as solr. 
for pltf. Upon a summons for discovery taken 
out by defts. :—Held: the letters containing the 
information did not fall within the established 
rule as to the privilege between solr. & client & 
must be produced.—JONES v. GREAT CENTRAL 
Ry. Co., [1910] A. C. 4; 79 L. J. K. B. 191; 
100 L. I. 710; 53 Sol. Jo. 428, H. L. 


Annotation :—Refd. Adam S.S. Co. v. London Aasce. Corpn., 
[1914])3 K. B. 1256. 


1301. Interrogatories as to contents of docu= 
ments—Documents in possession of secretary of 
union.]—Deft. in an action for libel being called 
upon to give discovery of documents made an 
affidavit in which he gave in a schedule a list of 
documents which he said were in the possession 
& custody of the trade union of which he was 
general secretary, & as to which he stated that 
he had no power to produce them as they belonged 
to the trade union. Pltf. applied for an order 
that he might be at liberty to interrogate deft. 
as to the contents of the documents scheduled to 
his affidavit :—Held: the application must be 
refused inasmuch as a person in the position of a 
servant cannot be required to answer an inter- 
rogatory asking him to give the contents of docu- 
ments in the possession of his master.—BALFOUR 
v. TILLETT (1913), 29 T. I. BR. 33825; 57 Sol. Jo. 
356, C. A. 

See, generally, Discovery, Vol. XVIII. 

1302. Further & better particulars.|—TEMPER- 
TON 0. RUSSELL (1893), ¥. P. L. R. 319, C. A. 
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1303. Validity of provisions in restraint of trade.] 
—WICKENS v. Evans, No. 71, ante. 

1304, -— -.J—MINFRAL Water BoTrLE Ex- 
CHANGE & TRADE PROTECTION SOCIETY v. BOOTH, 
No. 980, ante. 

1805. - .|} - Where the members of an assocn. 
agreed not to sell certain goods at Iess than a 
particular price for ten years, & to forfeit a penalty 
of £10 for each contravention of this agreement, 
there being no restriction as to area :—Held : such 
agreement was unreasonable both as to time & 
area, & was a restraint upon trade which the ct. 
would not enforce.—URMSTON (TREASURER, ETC.) 
v. WHITELEGG (1891), 55 J. P. 453; 7 T. L. RK. 
295, C. A. 

Annotations :—Apld. North Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439. Refd. Elliman v, Car- 
rington (1901), 84 L. T. 858. 

1306. .]—EVANS (JOSEPH) & Co. v. HEATH- 
CoTR, No. 954, ante. 

1307. .|—(1) The rules of an assocn. com- 
prising substantially all the retail dealers of yeast 








in a large area stated the object of the assocn. to 
be (a) to enable the members to meet from time 
to time for mutual counsel ; (b) to advise the meet- 
ing of all defaulting customers ; & (c) to improve 
the tone of the trade generally & create a more 
amicable feeling ,amongst the members; &, 
rule 20, ‘‘on an employee leaving an employer, 
who is a member of the assocn., the employer 
shall, if so desirous, report same to the secretary 
who shall advise all the members, & no other 
member of the assocn. shall employ or supply 
him for twelve months.’ The officials of the 
assocn. were W., the secretary, & three other 
persons. JD., after serving two years with W. as 
his traveller to obtain orders for yeast from his 
customers in his district, which was within the 
area entered the service of H., also a member of 
the assocn. & carrying on business in the same 
district, subject to a month’s notice on cither side 
to be given at any time. W., finding that D. 
was obtaining from his customers orders for 
yeast for H., convened a meeting of the assocn. 





PART VIII. 


e. General rule.J—An agency in- 
tended to give information to Tahoe: 


against 


keepers with a view to protect them 
arties who are not likely to 
pay their accounts, 
Epiect, provided it is prosecuted in a 


legal manner.—ANDREWS tv. DRUM- 
MOND & GRAHAM (1887), 14 R. (Ct. of 


is a legitimate | Sess.) 568.—SCOT. 
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which H. attended. At this meeting the attention 
of H. was called to rule 20 & he was asked to dis- 
miss D. which he refused todo. After the meeting 
further discussions took place between some of 
the members, including W., & H., & eventually H. 
consented to give & did give D. notice determining 
his employment. In an action by D. against the 
officials of the assocn. claiming damages & an 
injunction to restrain them from interfering with 
him in his calling on the ground that they had 
used their position & influence as officials to bring 
undue pressure to bear on II. to procure his 
dismissal :—eld: rule 20 was in unreasonable 
restraint of trade & void, but not on that account 
an offence at common law. 

(2) Semble: that assocn. was a trade union as 
defined by 1876 Act, s. 16, & therefore came 
within the protection of 1871 Act, 5. 4.—DAvVIES 
v. Tuomas, [1920] 1 Ch. 217; 89 L. J. Ch. 1; 
122 L. T. 340; 843. P.9; 867. L. R. 39; 64 
Sol. Jo. 115; 18 L. G. R. 57; affd., [1920] 2 Ch. 


189, C. A. 
Annotations :—Generally, Refd. IWodges v. Webb, [1920] 
2Ch. 70. Mentd. Said v. Butt, (1920) 3 K. B. 497. 


1808. Validity of bye-laws regulating conduct.}|— 
An assocn. formed to promote & protect the cotton 
trade in I. made a bye-law rendering a member 
liable 10 expulsion for disreputable conduct in 
dealings with members of associated societies. 
Pitfs. having sold cotton, the bills of lading of 
which were forged to a firm, members of a German 
assocn., wilh whom the L. Assocn. had agreed 
that refusal to arbitrate upon questions in dispute 
should constitute disreputable conduct, refused 
to submit the questions between themsclves & 
such firm to arbn., & a foreign award was made 
against plifs. for payment of a large sum of 
money. By German law an “ enforcement order ”’ 
is necessary before an award can be enforced. The 
J.. Assoen. having threatened to expel pltfs. 
under their byc-law:—Held: the bye-law & 
agreement were within the powers of the assocn., 
&, not being oppressive on the minority of its 
members, were intra vires; also the assocn. was 
not a trade union or illegally registered as a co. 
MERRIFIELD, ZIEGLER & Co. v. LIVERPOOL COTTON 
oe Lrp. (1911), 105 L. T. 97; 55 Sol. Jo. 
O81. 

Annotation :-—-Mentd. Harrop v. Harrop, [1920] 3 K. B. 386. 

1309. Membership—Resignation— Withdrawal of 
resignation—Re-election.|—The members of a 
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voluntary trade protection society became such 
by election & paid an annual subscription in return 
for which they were entitled to legal assistance for 
the purposes of their trade & to some other benefits. 
By the rules the members incurred no obligation 
beyond the payment of their subscriptions. The 
rules contained no provision as to the retirement 
or expulsion of members :—Held : a member was 
entitled to retire at any time without any consent 
of the other members that on the receipt by the 
society of a letter from a member stating his wish 
to retire he at once ceased to be a member without 
the necessity of the acceptance by the society of 
his resignation; that he could not before accept- 
ance withdraw his resignation; & he could not 
become a member again without re-election.— 
FINCH v. OAKE, [1896] 1 Ch. 409; 65 L. J. Ch. 324 ; 
73 IL. T. 716; 60 J. P. 309; 12 T. L. R. 156; 
40 Sol. Jo. 224, C. A. 

1310. Whether a trade union.) — MINERAL 
WatTER BotrLeE EXcCuUANGE & TRADE PROTECTION 
SocIETY v. Bootu, No. 980, ante. 

1311. -]—-CHMAMBERLAIN’s WHARF, LTD. v. 
Smirn, No. 1086, ante. 

1312. -|—MERRIFIELD, ZIEGLER & Co. v. 
LiverPooL Corron Assocn., Lrp., No. 1808, ante. 

1313. .|—EVANS (JOSEPH) & Co. v. HEATH- 
COTE, No. 954, ante. 

1314. .] —DAVIES v. THOMAS, No. 1307, ante. 

1315. — .}-—-A socicty consisting of authors, 
composers, publishers, & proprictors of musical, 
literary, & dramatic works, was formed with the 
object of enforcing on behalf of its members the 
rights & remedies of the owncrs of the copyright 
in such works as regards public performances of 
them. The society was registered as a co. & by 
the arts. of assocn. members of the socicty who 
were publishers undertook to assign to it their 
interest, present & future, in the performing rights 
of any works published by them, & the socicty 
thereby acquired the sole right to licence or forbid 
the public performance of any such works :- - 
Held: such society was not a “trade union” 
within the Trade Union Acts.- PERFORMING RIGHT 
Society, LTp. vy. LONDON THEATRE OF VARIETIES, 
Lirp., [1924] A. © 1; 93 L. J. K. B. 335 130 
L. T. 450; 40 T. L. R. 523; 68 Sol. Jo. V9, 
H. L. 


Annotations :—Mentd. linperial Tobacco Co. of India v. 
Bonnan, [1924] A. C. 755; Drabble v. Hycolite Manu- 
facturing Co. (1928), 44 T. L. R. 264. 

















Part IX.—-Slander of Title, Trade Libel, etc. 


SrecT. 1.—SLANDER OF TITLE AND SLANDER 
OF GOODS. 
See LIBEL & SLANDER, Vol. XX XITI., pp. 203- 
211. 


Srct. 2.—STATEMENTS REFLECTING ON PLAIN- 
TIFF IN WAY OF TRADE, PROFESSION OR 
Nors.—The following 
are to LIBEL & SLANDER, 


age & number references 
ol. XXXII. 


J.—VOL. XLII. 


Libellous Nos. 


110-167. 

Statements actionable per se.|—See pp. 31-17, 
Nos, 233-527. 

Qualified privilege—Statements as to credit of 
traders.]—See p. 120, Nos. 1516-1521. 
Statements by & to trade protection 
societies.|—See pp. 126, 127, Nos. 1582-1589. 


statements.|—-See pp. 20-27, 
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TRADE BOARDS. 


See WorK AND LABOUR. 


TRADE DESCRIPTIONS. 


See "TRADE Marks, TrRapE NAMES AND DESIGNS. 


TRADE DISPUTES. 


Sec TRADE AND TRADE UNIONS. 


TRADE LIBEL. 


See LIBEL AND SLANDER. 


TRADE MARKS, TRADE NAMES AND 
DESIGNS. 
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136 
Sect. 1.—IN GENERAL. 
Definitions.]|——See Trade Marks Act, 1905 (c. 15), 
8. 3. 


Register of Trade Marks.|—See Trade Marks Act, 
1905 (c. 15), ss. 3-7. 
Sheffield.|—-See Trade Marks Act, 1905 
(c. 15), 8. 63. 











Manchester.]|—Sce Trade Marks Act, 1905 
(c. 15), s. 64, 
1. As property.] — LEATHER CLOTH Co. v. 


AMERICAN LEATHER CLOTH Co., No. 570, post. 


Sect. 2.—WHAT TRADE MARKS REGISTRABLE. 
SUB-SECT. 1.—IN GENERAL. 
See Trade Marks Act, 19065 (c. 15), ss. 3, 8-11. 
2. Mark capable of registration as design.]— 
The mere fact that a proposed trade mark is 
capable of being registered as a design is not a 
fatal objection to its registration as a trade mark.—- 
Re UNITED STATES PLAYING CARD Co.’s APPHICA- 
TION, [1908] 1 Ch. 197; 77 I. J. Ch. 2043; 98 
L. T. 435; 24 T. 1. RR. 140. 
Annotation :- Refd. Goodall v. Waddington (1924), 41 
I. P. C. 658. 


3. Mark to be used to indicate goods of applicant. | 
—PHILIPPART v. WILTMAM WHITELEFY, LTp., Fe 
PHILIPPART’s TRADE Mark ‘f DIABOLO,”’ No. 36, 
posi, 

4, ———.]—Re CARL LINDSTROEM AKT.’S TRADE 
Mark, No. 38, post. 





PART I. SECT. 1. 


a. Interpretation of Canadian law 
—Keference to Hnylish decisvons.)~ - 
The Canadian law respecting trade 


parties in England.—-Von 
v. JIVANDAB & Co. (1924), LI. L. TI. 
50 TBoin. 402.—-IND 


1i. As property.J—In India there 


5. Mark to be used without delay.|—-The bond 
fide intention to use a trade mark, as indicated 
by Trade Marks Act, 1905 (c. 15), s. 37, means 
a definite intention of the proprietor to use the 
mark consistently & without delay. Registration 
with a doubtful intention of possibly using 
the mark should circumstances make it expedient 
or with the intention of assigning it to a 
limited co. for that co.’s user, does not satisfy 
the sect., & in such cases the mark may, upon 
application be removed from the _ register.— 
Re DUCKER’s TRADE MARK (1928), 97 L. J. Ch. 
353; 189 L. T. 271; 72 Sol. Jo. 502; 45 R. P. C. 
3097, C. A. 

6. Mark capable of being applied to goods sold 
in United Kingdom.]—This was an appeal under 
Trade Marks Act, 1905 (c. 15), from a refusal 
of the registrar of patents, designs & trade 
marks to register a trade mark. The mark 
applied for consisted in the centre of a cross & 
in the angles the letters ‘“‘ V. T.”’? twice repeated, 
once upside down, & that was surrounded by the 
words ‘‘ Val de Travers Etat.’ Appcts. dis- 
claimed practically all the letter press; therefore 
the only essential particular of the mark was the 
cross device. ‘There was on the register a mark 
belonging to a co., with which appcts. were already 
in litigation, which involved all these disclaimed 
matters without the word ‘ Etat’? & also what 
might be a cross—that is to say. it was clearly 
a cross device looked at from one direction, though 
it might be a dagger if looked at from the other. 
The registrar, therefore refused to register this 





WULFING LEVER BROTHERS, LTD. v. MOWLING 


& SON, (1909) V. L. R. 59.—AUS. 
.J—The word ‘“ Sarilla ”’ 


eemmanaiiiiiog 





g- 
was sought to be 


marks being derived from English 
legislation reference for its interpre- 
tation should be had to English 
decisions, more especially as the law 
extends throughout the Domimon, & 
it is desirablo that tho jurisprudence 
should be uniform.—R. v. AUIDIER 
(1897), Q. Rt. 6 Q. B. 146.—CAN, 

b. Definition.) —A trado mark is 
@ distinctive picture which would 
indicate to a purchaser of the article 
bearing it the means of getting the 
same article in future, by getting an 
article with the same mark on it.— 
MITCHELL & Co. v. JOSHUA BROTHERS 
(1891), 17 Vv. L. lt. 738.—AUS. 

0. Under the language of 
Trade Mark & Design Act, Rh. S. 
1906 (c. 71), s. 3 (a), a general trade 
mark means a trade mark used in 
connection with the various articles 
in which the proprietor deals in his 
trade, & may cover several classes of 
merchandise 1f the proprietor is trading 
in such several classes. On the other 
hand, under sub-sect. (0) a epecific 
trade mark is limited to a class of 
merchandise of a particular description, 
80 if appct. deals in two different 
classes of merchandise he must apply 
for two specific trade marks, one 
apulcabls to cuch class.—Re NOELLE’S 

RADE MARK (1913), 13 K. L. R. 366 
14D.L. R. 385; 49C. L. J. N.S. 753 
Smad e 

d. Interpretation of Indian law—Un- 
affected by English law.J}—In respect 
of rights in trade marks & trade names 
any rights acquired by the parties in 
England have no effect on the rights 
of the parties in India. The rights of 
industrial property in India aro 
governed by the laws of India & aro 
in no way affectcd by tho laws of 
England or by tho action of the 





being no Registration Act giving the 
right of property in trade marks by 
registration, the only right of action 
a trader or manufacturer has, is the 
common law right of action which 
entitles him to an injunction restrain- 
ing the use of a trade mark belonging 
to him.—VoON WULFING v. JIVANDAS 
nD (19214), I. L. R. 50 Bom. 402,.— 


PART I. SECT. 2, SUB-SECT. 1. 


383i. Mark to be used to indicate qoods 
Of applicant.}—AS8ITON & PARSONS 
v, GOULD (1909), 7 C. L. IR. 598.—AUS. 

3 ii. ——-.]— Property cannot be 
acquired in marks, ctc., known to a 
particular trade as designating quality 
merely, & not, in themselves, indl- 
cating that the goods to which they 
are afhxed are the manufacture of a 
particular person.—-PARTLO v. Topp 
(Ont.) (1888), 17 S. C. R. 196.—CAN. 

8 iii. z WILSON v. LYMAN 
(1898), 25 A. R. 303.—CAN. 

3iv. -——.]—STANDARD IDEAL Co. 

v. STANDARD Santrary Co., C.R., 
{1911} A. GC. [1911] A. C. 259; 
80 Ih. 2 ; 103 L. T. 440; 
27 T. L. R. 63; 27 R. P. C. 789.— 
CAN. 
_ 8. Descriptive word — Whether reg- 
isirable.|—Such a word as ‘‘Bovax,”’ 
being a mere term of description, is 
not capable of being appropriated as a 
trade mark under Trade Marks Statute 
1864, or of belng registered under 
Trade Marks Registration Act, 1876.— 
LEWIA v. KLAPPROTH (1885), 11 V. L. R. 
214.—AUS, 

{. .}—A word or ropre- 
sentation having reference to tho 
character or quality of the goods, 
may form part of a distinctive label.— 





—,]— 








regiptered as & 
trade mark in respect of mineral & 
aorated waters, natural & artillcial, in- 
cluding ginger beer. The application 
Was opposed on the ground that the 
word was not an invented word, but 
merely a variation of the word 
‘* Sarsuparilla,’’a well-known beverage, 
& that it had reference to the character 
or quality of the guods to which it 
applied :—Z/eld: the word ‘ Sarilla ”’ 
was not an invented word, it had 
reference to the character or quality 
of some of the goods to which it was 
to be applied, & therefore application 
to register was refused.—ScHWEPPES, 
LTD. v. ROWLANDS (E.) PROPRIETARY, 
LTb. (1913), 16 C. L. R. 162.—AUS. 

- ~-—,J]—— The words ‘ Mi- 
crobe Killer,” regularly registered, con- 
stitute a valid trade mark.—RADAM 
v. SHAW (1897), 28 O. R. 612.—CAN. 


k. --~-,J~—A tirade mark for 
a certain kind of yeast, consisting of a 
lIubel bearing the representation of 
the head & bust of a woman, with the 
words ** Day” & ‘“ Hop” on either 
side, & the words ‘*‘ Cream Yeast ’”’ 
below, was properly registrable & 
valid.— GILLETT v. LUMSDEN BROTHERS 
(1904), 24 C. I. T. 345; 8 O. L. RR. 
168 : 3 O. Ww. Rh. 851.—CAN. 

1. -)—The word “ self- 
reducing ’’ as applicd to the manu- 
facture & sale of womon’s corsets is 
descriptive, & docs not constitute a 
good trade mark.—Kops BROTHERS Vv. 
DOMINION CoRSET Co. (1913), 15 
Exch. C. R. 18.—CAN. 

m. .]—‘* Sure-crop ”’ or 
‘‘Shur-crop,” as applied to fertilizers, 
are ordinary words descriptive of the 
quality of the article, incapable of 
acquiring a secondary meaning, & not 
registrable as a valid trade mark, & 
should be expunged from the Register. 
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mark on the ground that it was calculated to 
deceive, because both marks would tend to 
cause the goods to be sold as ‘“‘ cross brand.” 
From this decision appcts. appealed. On the 
hearing it was further urged against their appeal 
that by virtue of an agreement dated Dec. 24, 1907, 
appcts. had disposed of all their rights until the 
year 1925 to resps. to sell their goods in this 
country, & that, therefore they had no goods 
which could be sold or used in the United 
Kingdom to which the trade mark sought to be 
registered could be applied :—Held : the registrar’s 
decision must be affirmed & the appeal dis- 
missed. The fact that appcts. had never had any 
trade or business in this country with reference to 
these goods, or could have until 1925, made their 
application to register a trade mark now too 
remote.—He NEUCHATEL ASPHALTE Co.’8 TRADE 
Mark, [1913] 2 Ch. 291; 82 L. J. Ch. 414; 108 
L. T. 966; 29 T. L. R. 505; 57 Sol. Jo. 611. 

Annotation :—Apld. Re Ducker’s Trade Mk. (1928), 97 

L. J. Ch. 353. 


SUB-SECT. 2.—NAME OF COMPANY, INDIVIDUAL, 
oR FIRM. 


See Trade Marks Act, 1905 (c. 15), s. 9 (1). 

7. Name of company—wWritten as signature— 
In ordinary handwriting.|—-The name of a co. is 
not ‘‘represented in a special or particular 
manner ’’ within Trade Marks Act, 1905 (c. 15), 
s. 9, by the fact that it is written, like a signature, 
in more or less ordinary handwriting, & is not, 
when so written, registrable as a trade mark.— 
Re British MInK Propucts Co.’s APPLICATION, 
ae 2 Ch. 202; 84 ]. J. Ch. 819; 113 L. T. 

20. 

8. Name of individual—Flictitious person.}— Pe 
Hott & Co.’s TRADE Mark, No. 49, post. 

9. Represented in particular or distinctive 
manner.|—/te CARROLI’S APPLICATION (1899), 16 
R. P.O. 82. 

10. Name of firm—Set out in distinctive manner 
——In combination with name in foreign characters. | 
-—The name of the firm of applts. & the address 
‘‘ Levenbank’”’ are added, & ... the name of 
the firm . . . in Hindostanee. Primd facie these 
figures . . ., would appear to me, with the name 





~—-BOWKER FERTILIZER Co. v. GUNNS, 
Lrp. (Ont.) (1917), 16 Exch. C. R. 
520; 27D. L. R. 469.— CAN. 


—PEEK, FREAN 


n,-—— ——.]— Lamont, Coriiss 207.-—S. AF. 
& Co. v. STAR CONFECTIONERY Co., t. 


as a trade mark under Act 12 of 1895. 
Co. (1898), 15 8S. C. 172; 


Descriptive wrapper.J—A wrap- 
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& address of the firm added, to constitute in each 
case a distinctive device, within the meaning of 
the Act, & thus to be a trade mark authorised to 
be registered under the Act (Lorp Carrns, C.).— 
Orr Kwine v. TRADE MARKS REGISTRAR (1879), 
4 App. Cas. 479; 48 L. J. Ch. 7073; 41 L. T. 239; 
28 W. R. 17, H. I.3 revsg. S. C. sub nom. Re 
ORR EWING’S TRADE MARrks (1878), 8 Ch. D. 794, 


C. A. 

Annotations :—Consd. Baker v. Rawson (1890), 45 Ch. D. 
519. Expld. fe Mecu’s AppIn., [1891] 1 Ch. 41. Consd. 
lee Wright, Crossley ’s ae & Royal Baking Powder Co. 
of New York, [1900] 2 Ch. 218. Refd. Re Rotherham’s 
Trade Mk. (1880), 49 lL. J. Ch. 511; Hennessy v. Keating 
(1908), 25 R. P. C. 361. Mentd. Re Brook’s Trade Mks. 
(1878), 26 W. R. 791. 


11. ——_In common letters.]|— Re Prick’s PATENT 
CANDLE Co., No. 181, post. 


SUR-SEcCT. 3.—SIGNATURE OF APPLICANT OR 
PREDECESSOR. 

Sce Trade Marks Act, 1905 (c. 15), 8. 9 (2). 

12. In combination with descriptive words.|— 
Where M. applied to register as a trade mark his 
signature in combination with the descriptive 
words ‘‘ Filtre Rapide’’ he was allowed to register 
his signature with the above words added.—e 
MAIGNEN’S APPLICATION (1880), 28 W. R. 759. 

13. Signature of existing firm.]— A firm of 
Macfarlane & Co., sometimes with various initials, 
traded as whisky distillers & merchants at Paisley 
from 1740 to 1897; they had a good local reputa- 
tion. The then continuing member of the firm, 
J. Macfarlane, assigned the goodwill of the business 
to Foulds & Co., Ltd. Pltfs. were four of the 
directors of Foulds & Co., Ltd. It was agreed that 
the business should be assigned by Foulds & Co., 
Ltd., to pltfs., but that assignment was not 
actually executed till after action brought. Foulds 
& Co., Lid., remained the real owners of & carried 
on the business under the style of Macfarlane & 
Co. In the year 1897 Ehrmann Bros., the pre- 
decessors in business of defts., began to use the 
name ‘* Macfarlane ’’ or ‘‘ Macfarlane & Co.,’’ to 
denote a brand of whisky sold by them. They 
adopted the name at the suggestion of a gentleman 
named Macfarlane, who was associated with them 


trade mark, it being established that 
there had been such long user, in all 
the principal countries of the world, 
of the name os applied to the manu- 
facture of certain goods as to give ita 
distinctive or secondary meaning.— - 


Co. v. CarR & 
8c. T. R. 


[1924] Exch. ©. R. 147.—CAN, 


‘ -}-A person = cannot 
obtain an exclusive right to use by 
registoring it as a trade mark a word 
in common use as a descriptive word 
of the character & quality of the goods 
in connection with which it is used.— 
ooer tie con ee etd 

c8] o Ade e ; 19% Ss. * e 
600.—CAN = ae 














p. -}—A word mark consist - 
ing of words that are merely descriptive 
of the goods to which it is to be applied 
cannot validly be registered as a trade 
mark; & that well settled rule is 
applicable also to a cece mark that 
js merely descriptive.—FrRost STEERL 
& WIRE Co.. LTD v. LunpyY (1925), 
57 O. L. R. 494.—CAN 


q. ————- ——.J—Wartt v. O’HANLON 
(1886), 4 R. P, C. 1.—IR. 

.—- —— ..]—_ LEVER BROTHERS 

oo OCIA, [1917] N. Z. L. R. 595.— 


Yr. -J—The words ‘ Café 
noir,” applied to biscuits :-—Held: to 
be words having reference to the 
character or quality of the goods, &, 
therefore, not entitled to registration 








per or pamphlet. forming a cover to 
u bottle, & containing a dissertation 
on the chemical properties & qualities 
of the liquor in the bottle, cannot be 
registered.—WoOLFE v. LANG & Co. 
(1887), 13 V. L. R. 752.—AUS. 

u. Workers’ trade marks.)—A.-G. 
FOR NEw SourH WALES v. BREWERY 
EMPLOYEES UNION OF NEW SOUTH 


PART I. SECT. 2, SUB-SECT. 2. 


8i. Name of individual — Fictitious 
person.) — TEMPLETON v. WALLACE 
(1900), 4 Terr. L. R. 340.—CAN. 

x. -_-—A name which one per- 
son is using or has the right to use 
as a trade name cannot be registered 
as part of a trade mark by another 
person; & therefore the latter, though 
registered as proprietor of such a trade 
mark, cannot restrain any person who 
igs using such name merely os a trade 
name.—FERNE v. WILSON (1900), 26 
V.L. R. 422.—AUS. 

a. -}— Upon an application 
therefor by a limited co. or corpn., 
the ct. ordered the name of an in- 
dividual to be registered as a specific 








Re WEDGWOOD TRADE MarRkK (1909), 
12 Exch. C. It. 417.—CAN. 


b. Naine of firm— in common 
letters. J—The name of an individual 
or firm, without anything more & 
without being accompanied by any 
particular distinctive feature, may be 
considered & known as a trade mark, 
& is entitled to registration as such.— 
Re ELKINGTON & Co.’B TRADE MARK 
(1908), 11 Exch. C. R. 293.—CAN., 


we -.J— UNITED CIGAR 
STORES, LTD., PROVINCIAL & UNITED 
Ciaarn STorEs, LTD. (DOMINION) v. 
MILLER & UNITED CIGAR STORES OF 
WINNIPKG (Ount.) (1920), 19 Exch. C. R. 
449; 51D. L. lt. 433.—CAN. 


‘ .J)— Held: That the 
namo: ‘‘ Wampole’s ’”’ having acquired 
a secondary meaning was properly 
registered as a trade mark, & could not 
be used as such by any other person or 
co., without the latter clearly distin- 
guishing their goods from those of the 
owner of the trade mark.—WaAMPOLE 
(Henry K.) & Co., LTD. v. WAMPOLE 
(HENRY 8S.) & Co. & HORNER, [1925] 
Exch, C. nN. 61.—CAN. 
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Sect. 2.—What trade marks registrable: 
3&4, A., B. &C.) 


in their business of dealers in wines & spirits. 
oath registered the signature of ‘‘ Macfarlane & 
as their trade mark, No. 204,384. During 
tne year 1899 the trade, nominally carried on by 
pltfs., was extended to England. T[ltfs., when the 
peapective trades of the parties came into collision, 
brought this action to restrain defts. from using 
the name ‘‘ Macfarlane & Co.,’’ so as to represent 
their whisky as that of pltfs. Order for particulars 
of defts.’ advertising, etc., made. 

Pitfs. also moved to rectify the Register of Trade 
Marks by removing defts.’ mark ‘‘ Macfarlane & 
Co.,’’ No. 204,384 :—Held: pltfs. had failed to prove 
that defts.’ acts had intercepted or were calculated 
to intercept pltfs." trade. The action was dis- 
missed with costs. 

On the admission of defts.’ counsel that the 
registration of ‘‘ Macfarlane & Co.”’ as a trade 
mark could not be supported as it was not the 
signature of an existing firm, an order to rectify 
was made on the motion by consent.— MACMILLAN 
v. EHRMANN Brotuers, Lrp., Re TrapE Mark 
‘* MACFARLANE & Co.”’ (1904), 21 R. P. C. 357. 

14. Signature of a company.|—He BriITIsH 
MILK PROpUCTS Co.’s APPLICATION, No. 7, ante. 


S ‘ub -sects ty 


Sun-stcT. 4.— INVENTED WounpDs. 
A. Words Already in Existence. 

See Trade Marks Act, 1906 (c. 15), s. 9 (3). 

15. Whether invented word-—-Ignorance of ap- 
plicant.|—fte Sarr (Sm Trrus), Sons & Co.’s 
APPLICATION, No. 74, posi. 

16. Part of nate of foreign company.|]— 
To be registered as a trade mark, an ‘ invented 
word ’’ need not be absolutely new, or invented 
for the purpose. 

The word “‘ Tachytype ”’ had been used as part 
of the name of a foreign co. who had advertised & 
made communications of patented inventions in 
their own name in England. An English co. were 
allowed to register the word ‘‘ Tachytype’”’ as a 
trade mark.—le LINOTYPE Co.’s TRADE MARK, 
[1900] 2 Ch. 238; 69 L. J. Ch. 625; 82 L. T. 794; 
16 T. L. R. 3853; 17 KR. P. C. 380. 

Annotations -—Distd. Christy wv. Tipper, [1904] 1 Ch. 696. 
Folld. Ze Soc. le Ferment’s Rola. (1912), 81 L. J. Ch. 
724. Refd. Hommel v. Gobriider, Baucr, He Trade 
Mk. ‘‘ Heematogen ” (1904), 21 Rt. P. C. 576. 

17. —-— Name of patented article.|—-Previous to 
1893, 8., in Germany, had manufactured a solution 
of formaldehyde, which he called ‘‘ Formalin.”’ 
In 1893 letters patent were granted to P., on a 
communication from S., for the substance 
‘‘ Formalin,’ which was described as being a 
water-white po ee of pungent odour & containing 
40 per cent. of pure formaldehyde combined with 
60 per cent. of water. The F. co. subsequently 
became possessed of the patent, & were appointed 
sole agents in Great Britain for S. In 1898, the 
KF. co. applied for registration of the word 
‘‘ Formalin ’’ as a trade mark. The registrar of 
trade marks, acting for the Comptroller-General, 
refused the application, & applts. rh ence — 
Held: appcts. had no title to ap ply for the registra- 
tion of the word ‘ Formalin,” Pe the name of a 
patented substance would not be registered as a 





PART I. SECT, 2, SUB-SEOT. 4.—A. 


191. Whether invented word—Varta- 
tion of existing word.}—If an invented 
word is suggested as the essential 
partiowlar of a trade mark it fs a good 


ably so. 


mark & must be accepted if it is really 
an invented one, & not merel 
A mere variation of the ortho- 
graphy or termination of a word is not 
oiitcient to constitute an ‘' invented 
word ” if to the eyes & ears the same 


TrapE Marks, TrapE Names anv DgsIGns. 


trade mark for such substance as manufactured 
& sold by appcts., & the word ‘‘ formalin ’’ did not 
connote the manufacture of appet.’ 8 assignors.— 
Re ForMALIN HYGIENIC Co., Lrp.’s APPLICATION 
(1900), 17 R. P. C. 486. 

Annotation :-—Refd. Edge v. Nicoolls, [1911] 1 Ch. 5. 

18. Previous exclusive use by applicants. |— 
An “invented word’ need not be absolutely 
new in order to be registrable as a trade mark 
under Trade Marks Act, 1905 (c. 15), 8. 9. 

The word ‘ Lactobacilline ’’ had been used by 
appcts. to describe their preparation of a lactic 
ferment for some years before they applied to 
register it as a trade mark. The ct., having come 
to the conclusion on the evidence that ‘“ lacto- 
bacilline ’’ was an invented word, allowed appcts. 
to register it notwithstanding their prior user of 
it.—He SoOcikTE LY FERMEN’S APPLICATION 
(1912), 81 L. J. Ch. 724; 107L.17.515; 28T.L.R. 





| 490; 20 RK. P. C. 497, OAL 


ert vagy :~ Distd. Re Williams’ Appin. (1917), 86 L. J.Ch. 
e 


. Lee mies Manufacturing Co.’s Appln. 
(1916), 33 Re. P. C. 285. 
19. —— Variation of existing word.] — The 


word ‘‘ Absorbine” as applied to a veterinary 
preparation for absorbing & removing swellings :— 
Held: to be amere variation of an oxisting English 
word, & therefore not an “invented word” 
capable of registration.—CHRISTY v. 
[1905] 1 Ch. 1; 74 L. J. Ch. 65; 911. T. 712; 
53 W. R. 147; 21 T. L. R. 53; 49 Sol. Jo. 54; 
21 R. P. C. 755, C. A. 


Annotation :—Refd. Re Yalding Manufacturing Co.'s Appln. 
(1916), 33 RK. P. C. 28! 


20. Acquinlion of secondary meaning.|}— 
(1) The word ‘‘ Hamatogen’”’ as applied to a 
preparation of a drug called Hemoglobin is not 
an ‘invented word” within the meaning of 
s. 64 (1) (d) of the Patents, Designs & Trade Marks 
Act, 1883 (c. 57), as amended by the Patents, 
Designs & Trade Marks Act, 1888 (c. 50), s. 10 (1), 
& was therefore not capable of registration as a 
trade mark. 

(2) The word has not acquired a secondary 
meaning exclusively denoting pltf.’s goods.— 
TIOMMEL v. GEBRUDER BAUER & Co. (1904), 21 
T. L. R. 80; 22 2. 'P. C, 48, C. A. 

Annotations :—A8 to (1) Consd. Le Soc. le Ferment’s Apeln. 


TIPPER, 











(112), 29 R. P. C. 497. As to (2) Consd. fe Davis’ Tradc 
» Davis v. Sussex Rubber Co., [1927) 2 Ch. 345. 
21. —The W. T. co. was in- 


corporated in May, 18098, & in Aug. of that year 
registered as a Trade Mark the word “ Bioscope ” 
in connection with their business, which was that 
of sellers, not manufacturers, of cinematographic 
apparatus. In Sept. 1903, they commenced an 
action against V. who had previously been in their 
service as Managing director, in respect of similar 
apparatus bearing the name ‘‘ Bioscope’”’ & sold 
y him, & against a co. promoted by him. Pitfs. 
ciained relief on the grounds of infringement of 
their Trade Mark & also of passing off at the trial 
of the action which came on with a motion by 
defts. to rectify the Register, evidence was given 
of the use of the term ‘‘ Bioscope,”’ both with & 
without reference to cinematographic epperee: 
for many years prior to the commencement of 
pltfs.’ business: & it further appeared that a 
machine bearing that name had previously been 
patented in England :—Held: (1) the word 
Bioscope’’’ was not an invented word, within 


idea is conveyed as by the word in its 
ordinary fori. ne Pou Se ot 
FINING : 

MAN UFACTURING Co., Bo t1922} » L. Dy 
163.—8, AF, 


colour- 
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the meaning of Patents, Designs & Trade Marks 
Acts, 8. 64 (1) (d), & the Trade Mark must therefore 
be struck off the register with costs; (2) deft. co. 
had not represented its business to be the business 
of pit. co.; (3) defts.’ goods had not in fact 
deceived & were not calculated to deceive the 
public into the belief that they were the goods 
sold by pltf.co.: but defts.’ goods were sufficiently 
distinguished ; (4) the word ‘“‘ Bioscope ” did not 
denote pltf. co.’s goods exclusively & they had no 
monopoly in the word.—WARWICK TRADING Co., 
Lrp. v. URBAN, Re TRaDkE Mark No. 216,821 
(1904), 21 R. P. C. 240. 


B. Compound Words. 

See Trade Marks Act, 1905 (c. 15), s. 9 (3). 

22. Component parts in common use.]—A word 
cannot be registered as an “invented word ”’ 
under Patents, Designs & Trade Marks Act, 1888 
(c. 50), 8. 10 (1) (d), the sect. substituted for 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 64, if it has any ‘“‘ reference to the character or 
quality of the goods ”’ within (e). : 

The word ‘‘ Somatose,’’ derived from Greek 
‘““soma,” Angl. ‘‘ body”; genitive ‘‘ somatos,”’ 
held not to be registrable, either as an ‘‘ invented 
word ”’ under (d) of above sect. 10, ‘‘ somat ’’ being 
the root of many English words having reference 
to the body, & “ ose’’ being a common English 
suffix, or as a word “ having no reference to the 
character or quality of the goods,” within (e), 
appets. having, when applying for registration, 
themselves described the article for which they 
proposed to use the word as applicable to the 
human body.—Re FAnBENFABRIKEN APPLICATION, 
[1894] 1 Ch. 645; 68 L.J.Ch. 257; 70 T.. T. 186; 
42 W. R. 488; 10 T. J. R. 260; 38 Sol. Jo. 251 ; 
7 R. 439, 0. A, 

Annotatuns :—Distd. Re Densham’s Trade Mk., [1895] 

2 Ch. 176; Zte Trade Mk. No. 58,405 ‘* Bovril,”? (1896) 

2 Ch. 600. Overd. Kastman Photographic Materials Co. 

v. Comptroller-General of Patents, [1898] A. C. 571 

Refd. He Holt’s Trade Mk., [1896] 1 Ch. 711; Zee Verschure 

& Zoon’s Trado Mk. (1905), 74 L. J. Ch. 684; Re Du 

aes ee oie a on ope et British Milk Products 

1816) von an ] ie ; fee Garrett’s Appln., 

23. .|—The B. E. corpn. applied in Feb. 
1896, to register the word “ Wlectrozone’’ as a 
trade mark in class 3. The comptroller refused 
registration on the ground that the mark did not 
consist of any of the essential particulars required 
as a condition for the registration of a new trade 
mark :— Held: ‘HKlectrozone”? was not an 
invented word.—-Re Brrrish ELECTROZONE Co.’s 
APPLICATION (1896), 13 R. P. ©. 447. 

24, —--.]|—Re Kynocn (G.) & Cov’s TRADE 
MARK, No. 31, post. 

2 -}—The word ‘‘ Uneeda,.” being a mere 
nusspelt combination of the English words ‘‘ You 
need a,” is not an ‘invented word ”’ within the 
meaning of Patents, Designs, & Trade Marks Act, 
1888 (c. 50), s. 10. Moreover, it is descriptive 
of the character or quality of the goods; & on 
both these grounds it is not the proper subject 
of registration as a trade mark.—Re ‘“* UNEEDA”’ 
TRADE MARK, [1902] 1 Ch. 783; 86 L. T. 439; 
50 W. R. 467; 18 T. L. R. 453; sub nom. Re 
NATIONAL BIscuIT Co.’s APPLICATION, 71 L. J. Ch. 
353 ; 19 R. P. O. 281, C. A. 


Annotations :—Folld. Ite Trade Marks Act, 1905 (1909), 
5 T. L. R. 695. Consd. Re Cording’s Appin., [1916] 


ee ee ee 


PART I. SECT. 2, SUB-SECT. 4.—B. 


22 i. Component parts in common use. ] 
—-Where there had been a bond fide use 
of the name “Auto-strop ’ as applied to 
razors, safety razors blades, for a 
number of years by appot. & it had be- 











Held: f 


come the custom of the trade to order | — Re 
appet.’s goods under that name :-— 
or the purpose of the appli- 
cation to the Registrar of trade marks 
the name was to be deemed a 
tive mark within Patents, Designs 
Trade Marks Act, 1911, 8s. 64 
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1 Ch. 422. Refd. Wellcome v. Thompaon & Ca oper, Re 
Burroughs, Welcome’s Trade-mks., [1904] 1 Ch. } 6; Re 
Hisman (London), Ltd.’s Appin. (1920), 37 Rh. P. C. 134; 
hae dao Trade Mks., Da v. Sussex Rubber Co., [1927] 


26. Composed from different foreign languages.] 
—A tea dealer registered the word ‘ Maza- 
wattee’’ as trade mark for tea & other articles 
of food under the Patents, Designs & Trade 
Marks Acts, 1883 & 1888. The tea was mostly 
imported from Ceylon, & the word registered 
was compounded of ‘‘ maza,’’ which means relish 
in Hindustani, & ‘‘ wattee,’’ which means an 
estate in Cingalese ; but the compound word had 
no meaning in either language. There was no 
estate in Ceylon named ‘‘ Mazawattee ” :—Held: 
on an application to expunge the trade mark, the 
word ‘‘ Mazawattee’’ was a good trade mark, 
being a fancy word under Patents, Designs & 
Trade Marks Act, 1883 (c. 37), & an invented 
word under the Act of 1888, having no reference 
to the quality of the goods, & not being a 
geographical name.—Re DENSHAM’S TRADE MARK, 
[1895] 2 Ch. 176; 641. J. Ch. 684; 72 L. T. 614; 
43 W. R. 615; 11 T. L. R. 38763; 39 Sol. Jo. 448 ; 
12 R. 288, C. A. 

Annotations :—CGonsd. Thompson v. Miller, 7te Thompson's 
rade Mk. (1895), 13 It. P. C. 35. Id. #te Kastman 
Photographic Materials Co.’s Appin. (1897), 76 L. T. 730 
(see, [1898] A. C. 571). 

27. Composed from geographical name é& sur- 
name — Word similar to geographical name & 
surname.|——An application was made for registra- 
tion in class 40 of a trade mark consisting of the 
word ‘‘ Stanwal.’? At the hearing the Registrar 
of trade marks held that the word resembled in 
pronunciation & appearance the word “ Stan- 
well,” a surname & the name of a place & that it 
also resembled in pronunciation & appearance the 
word ‘ Standwell”’ often used in referring to goods. 
The application was refused on the grounds that 
the word was not an invented word & was not 
distinctive within the meaning of Trade Marks 
Act, 1905 (c. 15), s. 9, & also in the exercise of the 
ltegistrar’s discretion. Appcts. appealed to the 
ct. In an affidavit filed on their behalf it was 
stated that the word ‘‘Stanwal’’? had been 
invented by deponent by combining the first 
letters of the first word in appcts.’ name & of the 
place, Walpole, in which their business premises 
were situated & that the word had no reference to, 
& was not connected with the name of any person 
or the place Stanwell or the words ‘‘ Stand well”’: 
--Held: the word was an invented word within 
the meaning of Trade Marks Act, 1905 (c. 15), 
s. 9 (3), & was not a geographical name or a sur- 
name but was only like a geographical name or 
a surname & was not calculated to cause confusion. 
—Re STANDARD WOVEN Fapric Co.’8 APPLICA- 
TION (1918), 35 R. P. O. 53. 


C. Words having No Direct Reference to Character 
or Quality. 

See Trade Marks Act, 1905 (c. 15), 8. 9 (3). 

28. Whether invented word.] — The word 
‘‘ Satinine,” applicable to goods in Classes 47 & 48 
in Schedule 3 to Trade Marks Rules, 1883 (c. 57), 
comprising starch, blue, & other preparations for 
laundry purposes & perfumery :—Held : to be a 
descriptive word, & therefore not registrable as 
‘an invented word’ or ‘‘a word having no 


AuTo-Strop SAFETY RAZOR 


Co. (1912), 32 N. Z L. R. 666.— 
N.2Z. 


PART I. SECT. 2, SUB-SECT. 4.—C. 


281. Whether inbented word.) — 
CENTAUR Co. v. AMERICAN DRUGGISTS 


distinc- 
,_ & 
(1) (e). 
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reference to the character or quality of the goods,”’ 

under Patents, Designs & Trade Marks Act, 1888 

(c. 50), s. 10, which is substituted for sect. 64 of 

the 1883 Act.—Re MEYERSTEIN’S TRADE MARK 

(1890), 43 Ch. D. 604; 591. J. Ch. 401; 62 L. T. 

526; 38 W. R. 440; 7 BR. P. C. 114. 

Annotations :—Folld. Re Talbot’s Trade Mk. (1894), 63 
L. J. Ch. 264. Consd. Kastman Photographic Materials 
Co. v. Comptroller-Gicneral of Patents, 11858} A. C. 571. 
Refd. He Farbenfabriken Appin. [1894] 1 Ch. 645; Re 
Cording’s Appln., {1916} 1 Ch. 422; Re Yalding Manu- 
facturing Co.’s Appln. (1916), 33 R. P. C. 285. 


29. -]—Re FARBENFABRIKEN APPLICATION, 
No. 22, ante. 

3 .|—V. & P. had for some years manu- 
factured a preparation for softening, preserving, 
& waterproofing articles of leather, called 
‘* Molliscorium,’’ & they in 1876 registered that 
word as their trade mark in respect of that pre- 
paration. T. in 1886 registered as a trade mark 
in respect of the same class of goods a label of 
which the distinctive part was the word ‘“‘ Kmollio- 
lorum,”’ & he described his manufacture as a fluid 
preparation for rendering certain specified articles 
made of leather, & every description of leather, 
thoroughly waterproof & supple. V. & P. moved 
for the rectification of the register by expunging 
T.’s mark. The evidence did not satisfy the ct. 
that any one had been deceived by the similarity 
of the two marks:—Held: (1) the word 
** Emolliolorum ”’ would convey to the mind of an 
ordinary Englishman that the substance designated 
by it would act by softening the articles to which 
it was to be applied, & was consequently descrip- 
tive. It was not, therefore, a ‘‘ fancy word ”’ 
within the meaning of Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 64 (1) (c), nor an in- 
vented word, or a word having no reference to 
the character or quality of the goods, within 
Patents, Designs & Trade Marks Act, 1888 (c. 50), 
8s. 10 (1) (d) (ec), & the registration of T.’s mark 
could not be justified ; (2) inasmuch as V. & P. 
might in the future development of their trade 
wish to apply the name ‘ Emolliolorum”’ to 
some substance made by them, in which the 
existence of T.’s mark on the register might 
interfere with them, they were ‘ persons 
aggrieved,’’ within the meaning of sect. 90 of the 
Act of 1883, by its entry on the register.—le 
TALBOT’S TRADE Mark (1894), 63 J. J. Ch. 264 ; 
70 L.T.119; 42 W. R. 501; 38 Sol. Jo. 200; 8 R. 
149; 11 R. P. C. 77. 
Annotations :—Generally, Refd. Fe Yensham’s Trade Mk. 


(1895), 43 W. R. 515; Bourne v. Swan & Kdgar, Je 
Bourne’s Trade Mks., (1903] 1 Ch. 211. 


31. .|—An application was made by G. 
Kynoch & co., Ltd., to the Comptroller to register 
the word ‘‘ Kynite ’’ as a trade mark in class 20, 
which consists of explosive substances. The 
word was invented by taking the first syllable of 
Kynoch & adding the termination “ ite,’?’ which 
is a common termination for explosives. The 
Comptroller refused registration on the ground 
that the word was capable of having reference to 
the character or quality of the goods. It appeared 
that there was in existence a word ‘ Kainite,’’ 
which was the name of a mineral substance, & also 
“* Kinetite,”’ the name of an explosive. It was also 
suggested that the word might be taken to have 
a reference to the root of ‘‘ kinetic’ :—Held: 
‘“‘Kynite’? was an invented word, & had no 














SYNDICATE (Que.) (1922), 68 D. L. RN. 
84.—CAN. racter or 
28 ii. ——.]—If a word is roally an objection 


invented word the fact that it may 


contain a covert allusion to the cha- 
uality of the goods is no 

its registration, & 
quantum of invention is immaterial.— 


TRADE Marks, TRADE NAMES AND DESIGNS. 


reference to the character or ewe of the goods, 
& the Comptroller was directed to proceed with 
the registration.— Re Kynocu (G.) & Co.’s TRADE 
MARK (1897), 14 R. P. O. 905. 

82. ——.]—A word which is ‘‘an invented 
word ’”’ within the meaing of Patents, Designs & 
Trade Marks Act, 1883 (c. 57), 8s. 64 (1) (d), as 
amended by Patents, Designs & Trade Marks Act, 
1888 (c. 60), s. 10 (1), may be registered as a trade 
mark, although it ‘‘ has reference to the character 
or quality of the goods’ within clause (e). 
Clauses (d) & (e) are independent of each other.— 
EASTMAN PHOTOGRAPHIC MATERIALS Co. v. COMP- 
TROLLER-GENERAL OF PATENTS, DESIGNS & TRADE 
Manks, [1898] A. C. 571; 67 I. J. Ch. 628; 79 
lL. T. 195; 47 W. R. 152; 14 T. Tl. R. 5273 sub 
nom. Re KASTMAN PHOTOGRAPHIC MATERIALS Co., 
LYp.’8 APPLICATION, 15 R. P. OC 476, H. L. 


Annotations :—Apld. Re Trade Mk. No. 96,997, Field v. 
Wagel Syndicate (1900), 82 L. 7. 231. Consd. fte Linotype 
Co.’s Trade Mk., [1900] 2 Ch. 238; Je National Biscuit 
Co.’s ApplIn. (1901), 70 LL. J. Ch. 318; Jee ‘“* Uneeda ” 

Trade Mk., [1901] 1 Ch. 550; Hommel v. Gebriider, Bauer 

(1904), 20 T, L. R. 585. Distd. Christy v. Tipper, [1905] 

1 Ch. 1. Consd. Ze Gestetner’s Trade Mk., [1908] 1 Ch. 

513. Apld. dte Appln. of Soc. lo Ferment (1911), 28 

T. 1..R.175; Re Carl Lindstroom Akt’s Trade Mk., [1914] 


2Ch. 103. Consd. Re Yalding Manufacturing Co.'s Appin. 
(1916), 33 RR. P. C. 285; Le Salter’s AppIn. (1923), 40 
R. P. OC. 402. Refd. Kodak v. London Sterooscopic & 


Photographic Co., Kodak v. Houghton, Jee Kodak’s ‘Trade 
Mks, (1903), 19 ‘I’, lL. RR. 297; Fe Trade Marks Act, 1905 
(1909), 25 T. L. Rh. 695; Re Du Cros’ Appins., [1912] 
1 Ch. 644: Re Cording’s Appln., [1916] 1 Ch. 422; Ke 
Garrett’s Trade Mk. (1916), 85 L. J. Ch. 350; J?e Kisman 
(London), Ltd.’s Appin. (1920), 37 R. BP. C. 1353 Ite 
Diamond T. Motor Car Co., [1921] 2 Ch. 583: Re Davis’s 
Trade Mks., Davis v. Sussex Rubber Co., [1927] 2 Ch. 345. 
Mentd. A.-G. v. Metropolitan Electric Supply Co., [1905] 
1 Ch. 24; Lk. uv. West Riding of Yorkshire County Council, 
[1906] 2 K. B. 676; O’Grady v. Wilmot, [1916] 2 A. C. 
231; Banbury v. Bank of Montreal, [1918) A. C. 626; 
Dobb v. Dobb (1918), 87 Ta. J. Ch. 321; J/@e Wernher, 
Wernher v. Beit, [1918] 1 Ch. 339. 


33. .|—The F. co. in 1890 registered, the 
word ‘‘ Savonol’”’ as a Trade Mark for soft soap, 
etc. Deft. co. began to use ‘‘ Savoline ”’ for soap. 
The I. co. brought an action for infringement of 
trade mark & passing off, & the W. co. gave notice 
of motion to expunge the trade mark from the 
Register. It was directed that the motion to 
rectify should come on with the trial of the action. 
At the trial defts. contended that ‘‘ Savonol ”’ was 
not an invented word & ought to be expunged 
from the Hegister, & that, even if il remained 
on the Register, defts., in what they were doing, 
were not infringing, & that their goods could not 
be passed off for pltfs.’ :—Held: ‘‘ Savonol’’ was 
an invented word, & the motion to rectify must be 
dismissed with costs, & pltfs. were entitled to an 
injunction & other relief, & also to a certificate that 
the validity of the trade mark had come in question 
in the action. Where an action for infringement 
of a trade mark, which had been more than five 
years on the Register, & a motion to rectify the 
Register were heard together, a certificate that the 
validity of the trade mark had come in question 
was granted.—FIELD (J. C. & J.) & Co., Lb. v. 
WAGEL SYNDICATE, Lrp., /te TRADE MARK 
96,997, [1900] 1 Ch. 651; 69 L. J. Ch. 365; 82 
L. T. 231; 48 W. R. 390; 44 Sol. Jo. 315; 17 
R. P. C. 266. 

Annotations :—Refd. Bourne v. Swan & Edgar, Ite Bourne’s 

Trade Mks., [1903] 1 Ch. 211; Christy v. Tipper, [1904] 

1 Ch. 696. 

34. 
25, ante. 

35. Word exclusively applicable to particular 








|—Re ‘' UNEEDA”’ Trapr Mark, No. 


Re LieB1G’s EXTRACT OF MEaT Co. 
Lrp.’s TRADE MarK, Re WAILES, 
cae & oo LTD. (1902), 22N.Z.L. R. 


the 
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article.|—KopAk, Lrn. v. LONDON STEREOSCOPIC 
& PHOTOGRAPHIC Co., Lrp., Kopax, Lrp. v. 
HOUGHTON (GEORGE) & Son, Re Kopak, Lrp.’s 
TRADE Marks, No. 43, post. 

86. —-~—.|—-In May, 1905, P. registered, as a 
trade mark, under Patents, Designs & Trade Marks 
Acts, 1883 (c. 57), & 1888 (c. 50), the word ‘‘ Dia- 
bolo ” in respect of tops. The word was not then 
a word current in the English language, but was to 
be found in some Italian dictionaries as a variant 
for ‘‘ diavolo.’’ The top in respect of which the 
mark was registered & used was a double-coned 
one which was adopted to be rotated by a cord 
attached to two flexible rods, the top & the 
rotatory apparatus forming the means of playing 
a game which with some improvements was a 
revival of a game played about the beginning of 
the nineteenth century, in France called ‘le 
diable ”’ or ** le jeu au diable”’ & in England ‘“‘ the 
devil on two sticks”? :—Held: as the word 
‘* Diabolo’? was such as to suggest to ordinary 
minds, & sclected so to suggest, the devil or some- 
thing in which the devil played a part, it was not 
an invented word or a word having no reference 
to the quality or character of the goods, & was not 
a registrable trade mark & must be removed from 
the register of trade marks. 

Qu.: whether the word was not also open 
to objection because it was not at the date of 
registration used or proposed to be used to indi- 
cate that the goods to which it applied were the 
goods of the person asking for registration.— 
PHILIPPART v. WILLIAM WHITELEY, Lrp., Re 
PHILIPPART’S TRADER Mark “ Dranono,” [1908] 
20h. 274; 77 L. J. Ch. 650; 99 L. T. 291; 24 
T. 0. 2.707; 25 R. P.O. 565. 


Annotations: Consd. 2 Williams’ Appin. (1917), 86 
L. J. Ch. 273. Refd. Burberry's v. Cording (1909), 100 
aaa 985; dt Trade Marks Act, 1905 (1909), 25 T. L. hi. 

oe 





37. .|—A word not being an invented word 
ought not to be put on the register if the spelling 
is phonctic & resembles in sound a word which in 
its proper spelling could not be put on the register. 

An application was made to expunge from the 
registcr several trade marks consisting of the 
word ‘ Orlwoola’’ registered under Patents, 
Designs, & Trade Marks Acts, 1883 & 1888, for, 
amongst other things, woollen goods, with a dis- 
claimer in each case of the words “all wool.” 
These marks had been extensively used for many 
years in connection with unshrinkable woollen 
goods :—Held: ‘ Orlwoola’’ was mercly a mis- 
spelling of “‘ all wool’; if the goods to which the 
word was applied were entirely composed of wool 
the word was descriptive, &, if not, was deceptive: 
& the trade marks were not registrable either under 
the Act of 1905 or under the previous Acts & ought 
to be expunged.—Re Brock (IT. N.) & Co., Lrn., 
[1910] 1 Ch. 180; 79 T. J. Ch. 211; 101 L. T. 
587; sub nom. Re TRADE Marks Nos. 224,722, 
230,405 & 230,407, 26 T. L.R. 100; 26 R P. C. 
850, C. A.; revsg. S.C. sub nom. Re TRADE MARKS 
Act, 1905, 25 'T. L. R. 695. 

Annotation :—Consd. Jie Davis’s 'I'rado Mks., Davis v. 

Sussex Rubber Co., (1927) 2 Ch. 345. 

38. —-——.] —(1) A word which is an ‘' invented 
word.’ within Trade Marks Act, 1905 (c. 15), 
s. 9 (3), may be registered as a trade mark 
although it has “‘ direct reference to the character 
or quality of the goods ”’ within head (4) of that 
sect., the law in this respect being the same as 
that laid down in Fastman Photographic Materials 
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©. Word exclusively CpONeiele to 
particular article.) — The words 
‘Cutine,” ‘ Diarrhol” & ‘* Tusso ” 





are sufficiently invented words, within 
the meaning of Act 12 of 1895, to be 
registered as trade marks with reference 
to patent medicines, but not the words 
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Co. v. Comptroller-General of Patents, Designs & 
Trade Marks, No. 32, ante, with reference to 
corresponding provisions of the Patents, Designs 
& Trade Marks Acts, 1883 & 1888. 

(2) The word ‘ Parlograph’’ is capable of 
registration as a trade mark under class 8 in 
respect of sound-recording & reproducing machines 
& parts & accessories thereof. 

A. German co., which had already registered the 
word ‘‘ Parlograph ”’ as its trade mark in several 
foreign countries, in connection with sound- 
recording & reproducing machines & the like, 
applied for registration of the word as its trade 
mark in England. A pamphlet was in evidence, 
issued by an English co., which was the sole agent 
inthe United Kingdom for sale of the German co.’s 
goods, which described, under the name “ Parlo- 
graph,’”’ a sound-recording machine thereby offered 
for sale in the United Kingdom :—Held: the 
word sufficiently indicated that it was to be used in 
connection with articles produced by appcts. to 
come within the definition of ‘‘ trade mark ”’ in 
s. 3 of the Act of 1905.—Re Cari LINDSTROEM 
AkT.’8 TRADE Mark, [1914] 2 Ch. 103; 83 
L. J. Ch. 847; 111 L. T. 246; 30 T. L. R. 512; 
58 Sol. Jo. 580. 

39. .|—-An application was made to register 
the word ‘‘ Arsenoid ” as a trade mark in class 2 
in respect of certain chemical substances. The 
Registrar refused the application on the ground 
that the word was not an invented word, & that, 
if it were, it had a direct reference to the character 
or quality of the goods, which might or might not 
be a true one, & that it should, in the exercise of 
his discretion, be refused :—Held: it was doubt- 
ful whether ‘‘ Arsenoid ”? was an invented word, 
but the Registrar had exercised his discretion, 
& there was no reason to differ from him.—Le 
YALDING MANUFACTURING Co., Lrp.’s APPLICA- 
TION (1916), 33 R. P. C. 285. 
seo : -Apld. Ie Salter’s Appln. (1923), 40 R. P. © 





40. -——.]—Application made to register the 
word “ Aluminox ”’ in class 1 in respect of paints, 
dry colours, distempers, enamels, varnishes, Japans 
& anti-corrosive oils, opposed on the grounds 
that the mark was an abbreviated form of the 
words aluminium oxide, was not an invented word 
& was a word having direct reference to the 
character or quality of the goods :—Held: 
‘* Aluminox ’’ was not an invented word, it would 
directly convey to any one the meaning of 
aluminium oxide, it would lead to confusion & 
deception within Trade Marks Acts, 1905 (c. 15), 
s. 11, & it) was not adapted to distinguish any ones 
goods. The application was refused. 

ven if a mark is an invented word, that does 
not preclude the considerations at the opposition 
stage of the question whether or not its use would 
be liahle to lead to confusion or deception under 
sect. 11, & it is open to the registrar to refuse the 
mark under his discretion under sect. 12.— 
Re SALTER’s APPLICATION (1923), 40 R. P. C. 402. 

41. J—Re Brown, WILLs & NICHOLSON 'S 
APPLICATION (1923), 41 R. P. C. 171. 

See, also, Sub-sect. 5, post. 


D. Other Cases. 
42. Word not invented for particular purpose.|— 
Re Linoryre Co.’s TRADE MaRK, No. 16, ante. 
43. .J—Pitfs. had registered the words 
‘‘ Kodak,” ‘‘ Brownie,” ‘‘ Bullseye,” & ‘* Pano- 


UFFEL 2. ISTRA 
aay 168.C.141; 90. T. R. 100.— 
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Sect. 2.—What trade marke registrable: Sub-sect. 4, 
D.; sub-sect. 6.) 


ram ’’ in classes 8 & 1 for photographic cameras 

& films respectively, the relative dates of registra- 

tion varying in the different cases. Under these 

names & certain abbreviations of the same they 
were selling cameras & rolls of appropriate films. 

Defts. were selling rolls of films not of plitfs.’ 

manufacture which were catalogued & advertised 

in various ways as ‘‘ Kodak film,’’ ‘‘ Brownie 
film,” & so on, & it was proved that customers 
at their shops had becn supplicd with films not 
of pltfs.’ manufacture in response to written & 

verbal orders for ‘‘ Kodak film,” ‘‘ film for a 

Kodak,” & so on. In actions brought for injunc- 

tions to restrain infringement & passing-off defts. 

contended that the expressions ‘‘ Kodak film,”’ 

‘‘ Brownie film,’ ‘‘ No. 3 F.P.K. film,” ‘“‘ No. ] 

Brownie film,’’ & the like, whatever their original 

signification might have been, had come to mean 

& were understood by the trade & the public as 

now meaning simply films of any kind or make 

so long only as they would fit the particular 
camera; & they moved to rectify the Register 
by the removal therefrom of the trade marks as 
registered for the accessories in class 1, mainly on 
the ground that the words were descriptive of the 
respective cameras for which the films were of the 
appropriate sizes. The word ‘‘ Panoram’”’ as 
registered in class 8 for cameras was also attacked 
as being descriptive & having reference to the 
character or quality of the goods, but pltfs. 
admitted that this word must be removed from 
the Register in each class:—Held: (1) pltés. 
had clearly established that the descriptions & 
letters in question meant their films & no others ; 
defts. had wholly failed to establish that the same 
descriptions & Iectters referred to sizes only, 
irrespective of origin, & defts. must therefore be 
restrained by injunction from making & selling 
fllms in such a way as to lead to the belicf that 
their films were of pltfs.2. manufacture ; 
(2) ‘‘ Kodak”? was an invented word referring 
exclusively to plefs.’ goods, & was applied to their 
cameras & films substantially about the same 
time; ‘ Brownie’? & ‘ Bullseye” were words 
having no 1ceal reference to the character or quality 
of the goods & were applied by pltfs. simultaneously 
to new patterns of cameras & to films; & the 
motion to rectify therefore failed except as regarded 
the word ‘‘ Panoram,” which must be removed 
from the Register in respect of both cameras & 
films.— Konak, Lrp. v. LONDON STEREOSCOPIC 

& PuotToararuic (Co., Lirp., Kopak, LTp. v. 

HouGHuTon (GEORGE) & Son, Re Kopak, LTD.’s 

i pe MARKS (1903), 19 T. L. R. 297; 20 R. P.C. 

337. 

Annotations .—.1s to (2) Refd. Ive Gestetner’s Trade Mk., 
11907] 2 Ch. 478; Je Soc. le Ferment's Appin. (1912), 
81 L. J. Ch. 724. 

44, Phonetic rendering of unregistrable word.|]— 
Where a particular word cannot be registered as 
a trade mark, another word sounding cxactly like 
it, but spelt differently, cannot be registered.— 
fte RipLiy & Son’s TRADE Mark (1898), 78 L. T. 
367; 14 T. L. R. 299; 42 Sol. Jo. 363, C. A. 

45. — Old mark.|—-Appcts. were owners of an 
old trade mark consisting of the letters ‘‘ V Z.” 
An application by them for the registration of the 
word ‘‘ Vezet’’ was granted. 

Qu. : whether a word which is merely a combina- 
tion of the sounds of letters can be registered as a 
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new mark.—Re VERSCHURB & Zoon’s TRADE 
MarkK (1905), 74 L. J. Ch. 684; 22 R. P. CO. 568. 
Annotations :—Consd. Pe Garrett’s Appin., [1916] 1 Oh. 436. 
Roefd. Re Reddaway’s Appin., [1914] 1 Ch. 856, 
46. |—Re Brock (H. N.) & Co., Lorn., 
No. 37, ante. 
47 Phonetic rendering of initials of com- 








pany.|—Re GARRETT’S APPLICATION, No. 336, 
post, 
48, —-— —-——.|—An application was made for 


the registration of a trade mark consisting of the 
word ‘‘ Eanco ”’ in class 38. The application was 
refused on the ground that the word represented 
phonetically ‘‘E. & Co.’ & was therefore not 
distinctive :—Held: ‘‘ Eanco’’ was not an in- 
vented word; &, if it were, the Registrar had 
exercised his discretion rightly in refusing it.— 
Re EIsMAN & Co. (LONDON), Lirn.’s APPLICATION 
(1920), 37 R. P. © 1385. 

Annotation :—-Distd. Jie Reddaway’s Appln., 1925} Ch. 693. 


SuB-sECT. 5.—WorDs Havina No DIRECT 
REFERENCE TO CHARACTER OR QUALITY. 

See Trade Marks Act, 1905 (c. 15), 8. 9 (4). 

49. Whether registrable.|—A fictitious name, 
such as the name of a character in fiction, is a 
‘word’ capable of being registered alone as a 
trade mark under Patents, Designs & Trade Marks 
Act, 1888 (c. 50), s. 10 (e).—#e Hott & Co.’s 
TRADE MARK, [1896] 1 Ch. 711; 65 L. J. Ch. 410; 
44 W. R. 369 3 sub nom. Hour & Co. v. SAUNDERS, 
GREEN & Co., Re HoLt & Co.’s TRADE MARK, 74 
L. T. 225; 12 T. L. R. 272; 40 Sol. Jo. 851, C. A. 
Annotation :—Consd. Re Lea’s Trade Mk., Re Mcikwan’s 

Trado Mh, [1912] 2 Ch, 32. 

50. —--.1—The Linotype co., applied for 
registration of the word ‘“ Typograph ”’ as a trade 
mark in class 5, viz., unwrought & partly wrought 
metals used in manufacture, & in class 7, viz., 
agricultural & horticultural machinery, & parts of 
such machinery. The Yomptroller refused 
registration, & on appeal to the Board of Trade, 
the appeal was referred to the ct. On the evi- 
dence, it appeared that ‘ T'ypograph’’ was a 
dictionary word meaning a type-making & type- 
setting machine. Appcts. were manufacturers of 
machines of this nature. The Appeal as to Class 7 
was not opened :—Held: the word ‘‘ T'ypograph ”’ 
was not, under the circumstances, a word having 
no reference to the character or quality of the 
goods, & was not entitled to registration.—Re 
LINOTYPE Co.’8S APPLICATION (1897), 42 Sol. Jo. 
133; 14K. P. C. 900. 

51. ——.|—An application having been made 
to the Comptroller for the registration of the 
word ‘‘ Nectar’’ as a trade mark in class 42 for 
tea, coffee, & cocoa, the application was refused 
on (inter alia) the ground that the word was not 
one ‘‘ having no reference to the character or 
quality of the goods.’ Appcts. appealed, & the 
appeal was referred by the Board of Trade to the 
ct. :—Held: the word was not a word having 
no reference to the character or quality of the 
goods.—Re HARRIsONS & CROSFIELD’S APPLICA- 
TION (1900), 18 R. P. C. 34. 

52. ee application was made to register 
the word ‘‘ Century ” as a trade mark for all goods 
in class 7, i.e. machinery of all kinds & parts of 
machinery, excepting agricultural & horticultural 
machines & their parts, included in class 7. The 
Comptroller refused the application, on the ground 
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AIR (1887), 14 O. R. 729.—CAN, 
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that the word had reference to the quality or 
character of the goods. The Registrar of Trade 
Marks in an affidavit referred to the use of the 
word in a commendatory sense, & especially in 
certain registered trade marks, the right to the 
exclusive use of it in those applied for since 1888 
having been disclaimed: he also stated that 
registration of the word had been frequently 
refused :—Held: having regard to the fact that 
the word had often been refused, the Comptroller’s 
discretion should not be overruled.—Re PRINTING 
MACHINERY Co.’S APPLICATION (1905), 23 R. P. C. 


38. 

53. .]|—The Ct. has jurisdiction under Trade 
Marks Act, 1905 (c. 15), 8. 9 (5), to permit registra- 
tion of words having a direct reference to the 
character or quality of the goods, as well as geo- 
graphical terms, but it is for appct. to prove that 
words primd facie unsuitable for registration have 
acquired distinctiveness, & the extent to which the 
ct. will require the proof of this acquired dis- 
tincltiveness to go will depend upon the character 
of the word. In determining whether a word 
prima facie descriptive ought to be admitted to 
registration as a trade mark the ct. ought to con- 
sider whether the registration will cause substantial 
difficulty or confusion in view of the provision in 
s. 44 that no registration shall interfere with the 
use by any person of any bond fide description 
of the character or quality of his goods. 

A special application to register the words 
‘California Syrup of Figs’? for an aperient 
medicine was referred by the Board of Trade to the 
ct. The evidence established a primd facie case 
of the words having become identified by long 
user with the goods of appct.:—Held: the 
application ought to be allowed to proceed.— 
Re CALIFORNIA FIG Srrup Co., [1910] 1 Ch. 180; 
797.3. Ch. 211; 101 L. T. 587; 2617. L. R. 100; 
26 R. P. C. 846, C. A. ; revsg., [1909] 2 Ch. 99. 
Annotations -—- Refd. Re Trade Marks Act, 1905 (1909), 

25 T. L. R. 6953; Re Akt. B. A. F. Hjorth’s Trade Mh. 

** Primus,” [1910] 2 Ch, 64 ; Re Lea’s Appln., Re McKwan's 

Appin. (1912), 106 L. T. 410; Teofani ev. Teofani, Ike 

Teofant’s Trade Mkh., [1913] 2 Ch. 545. 

54. -}—(1) Upon a special application 
under Trade Marks Act, 1905 (c. 15), s. 9 (5), 
to register the word ‘“ diamine ”’ for dyes, it was 
proved that the word, which had been used by 
appcts. as a trade mark for twenty years, had 
become extensively known to the trade in the 
United Kingdom as indicating the goods of 
appcts The word was a known chemical term 
which indicated that the substance to which the 
word was applied containcd two amine groups, 
but it was used by appcts. for their dyes, whether 
they contained one, two, or more amine groups 
or no amine group at all :—Held: the word was 
not distinctive within the meaning of the sub-sect., 
because it was descriptive, &, because it was used 
deceptively, & the application ought not to be 
allowed to proceed. 

(2) Semble: ‘‘ adapted to distinguish ’’ con- 
templates that the word which it is sought to 
register is one which as a word is adapted to dis- 
tinguish the goods & not a word which may by 
user acquire the capacity of distinguishing the 
goods.—/ve CASSELLA (LEOPOLD) & Co., [1910] 2 
Ch. 240; 79 L. J. Ch. 529; 102 L. T. 792; 26 
T. L. R. 472; 54 Sol. Jo. 505, 27 R. P. C. 453, C. A. 


Annotations :—As to (1) Consd. Re National Cash Register 
Co. (1917), 34 R. P. C. 354. Refd. Imperial Tobacco Co. 
of Great Britain & Ireland v. es teary Re imperial 
Tobacco Co.’s Trade Mks., {1918) 2 Ch. 207. As to (2) 
Apprva. Sharpe v. Solomon, Re Sharpe's Trade Mk, (1914), 
84 L. J. Oh, 290. 


55. .]—Pltf. was proprietor of the trade 
mark ‘‘ Health ”’ for cocoa & chocolate, registered 
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in ue. of an order of the Board of Trade 
under Trade Marks Act, 1905 (c. 15), s. @ (5). 
Pitf. had for some years sold & advertised hig 
cocoa as ‘' Health Cocoa.’’ Defts. had recently 
ak upon the market a cocoa called ‘‘ Health & 

trength Cocoa.’’ In an action to restrain the 
infringement of pltfs.’ trade mark & the passing 
off of defts.’ goods as & for pltfs.’ :—Held: 
‘Health ’’ as applied to cocoa was a commenda- 
tory epithet & was not per se distinctive of pltfs.’ 
goods; the word had only become distinctive by 
user in certain parts of England, & was therefore 
not registrable under sect. 9 (5). 

An order of the Board of Trade under Trade 
Marks Act, 1905 (c. 15), s. 9 (5), does not bind 
the ct. in a motion to rectify the HKegister.— 
THORNE (HeNRY) & Co., Lip. v. SANDOW, LTD. 
(1912), 106 L. T. 926; sub nom. TUORNE (HENRY) 
& Co., Lrtp. v. SANDOW (EUGEN) & SANDow, 
Lrp., Re THORNE & Co., Lip.’s TRADE MarRK, 
28T.L. 1. 416; sub nom. THORNE (HENRY) & Co., 
LTp. v. SANPOW (EUGEN) & SANvow, Lrp., Re 
‘* HEALTH ’’? TRADE MARK, 29 R. LP. C. 440. 
Annotations :-—Apld. Ze Massachusetts Saw Works (1918), 

385 Rk. P. C. 137. Refd. ‘veofuni v. Teofani, dc Teofani’s 

Trade Mk., [1913] 2 Ch. 545. 

56. .}—The word “ Ribbon ”’ held not to be 
a registrable trade mark for a dentifrice, inas- 
much as the word as used by appcts. was descrip- 
tive of the form & character of the dentifrice in 
respect that it described the manner & form in 
which the dentrifrice came out of the tube in 
which it was sold.—He COLGATE & Co.’s MARK 
(1913), 29 T. L. R. 826; 30 R. P. C. 262. 

57. -|—LPltis. were the publishers of 
Christmas & other greeting cards & stationery, 
& had registered the word “ classic ’’ as a trade 
mark for their goods. They brought an action 
against defts. for infringement of the trade mark 
& passing off, & defts. moved to expunge the trade 
mark from the register, & denied that their use of 
‘‘ classic ’’ was calculated to pass off their cards as 
plitfs.’ cards :—Held: (1) the word “ classic ’’ was 
a laudatory epithet, & not a word “* having no 
direct reference to the character & quality of the 
zoods’’ so as to be registrable under Trade 
Marks Act, 1905 (c. 15), s. 9 (4); (2) it was incap- 
able of being treated as ‘* adapted to distinguish ”’ 
so as to be registrable under sect. 9 (5) of the Act, 
& even if it had been capable of becoming dis- 
tinctive, it had not in fact become distinctive of 
pltf.’3 goods by user. ‘The claim for infringement 
therefore failed, & the word must be expunged from 
the Register of 'l'rade Marks ; (3) there was nothing 
in the get-up of defts.’ boxes of cards apart from 
the use of the word “ classic ’’ to support pltf.’s 
claim for passing off, & in view of the finding that 
the word was not in fact distinctive of pltf.’s 
goods, the claim in respect of passing off must 
also be dismissed.—SuARPE (W. N.), Lip. v. 
SOLOMON BROTHERS, LTpD., Ite SHARPE (W. N.), 
Lrp.’s TRADE MARK (1914), 84 L. J. Ch. 290; 
112 L. b. 435; 31 T. L. R. 105; 32 R. P. C. 15, 
©. A. 
pee :—As tv (2) Consd. Z?e National Cush Negister 

Co. (1917), 34 R. BP. C. 354; Tinperlal Tobacco Co. of 


Great Britain & Ireland v. Pasquali, Jtée Imperial Tobacco 
Co.’s Trado Mks., [1918] 2 Ch. 207. 


58. .|—He WooDWwARD’s TRADE MARK, 
Woopwakp, Lrp. v. Boutron Macro, Lrp., No. 
410, post. ; 

59. ~-—.J—When a name which is truly 
descriptive of the article sold has always been 
associated with the particular name of the manu- 
facturer, a monopoly of the name of the article, 
apart from the name of the manufacturer, cannot 
be acquired under ordinary circumstances. 
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Sect. Par trade marks registrable: Sub-sects. 
Applts. had manufactured & sold milk prepared 
with malt or extract of malt as ‘‘ Horlick’s Malted 
Milk ’’ :—Held: they wer not entitled to restrain 
resp. from sclling a similar article manufactured 
by him as ‘“ Hedley’s Malted Milk.””——Hortick’s 
ALTED MILK Co. v. SUMMERSKILL (1916), 86 
L. J. Ch. 175; 115 L. T. 843; 33 T. L. R. 83; 61 
Sol. Jo. 114; 84 R. P. C. 68, H. L. 
; J|—Re Witurams & Co.’s, 
APPLICATION, No. 129, post. 

61. -|—In considering whether a trade mark 
consisting of a word is infringed by a colourable 
imitation, regard must be had to the nature of the 
word said to be infringed; & an ordinary & 
common word, as ‘‘ Regiment,’”? ought not, apart 
from user, to be considered an infringement of the 
equally common & ordinary word ‘‘ Regimental.” 
—IMPERIAL Toracco Co. OF GREAT BRITAIN & 
IRELAND, Lrp. v. DE PasquaLt & Co. (1918), 
87 L. J. Ch. 293; 34 T. L. R. 313; sub nom. 
IMPERIAL TOBACCO Co. v. PASQUALI, Re IMPERIAL 
TosBacco Co.’s TRADE Marks, 62 Sol. Jo. 422; 
35 R. P. C. 185 ; on appeal, [1918] 2 Ch. 207, C. A. 
Annotation :—Refd. Ite Wigfull’s Trade Mks., [1919] 1 Ch. 52. 

62. -|—In 1904 the Pacific Heating Hlectric 
Co. was incorporated in America & in 1912 the 
name was changed to the Hotpoint Electric Heat- 
ing co. ‘The co. manufactured electrically heated 
irons & electric cooking & heating apparatus. 
Trade in these articles under the mark “ Hot- 

oint’”’ had commenced in the United Kingdom 
in about 1909, the trade was at first small but it 
increased from 1914 to 1916 when it was interfered 
with by the war. Roughly two-thirds of the 
value of the trade was in respect of heating 
irons. In Nov. 1908, Letters Patent for ‘‘ Improve- 
ments in Electrically Heating Apparatus especially 
applicable to Flat Irons ’’ were granted to William 

astman & Alan Warne who assigned their interest 
therein to Eastman & Sons (Dyers & Cleaners), 
Ltd., & thereafter this co. & Alan Warne carried 
on in co-partnership the business of the manu- 
facture & sale of electric irons made in accordance 
with the patent. <A characteristic of these irons 
was that they were heated at the point, & they 
were sold under the name ‘ Hot-Point.’? The 
business was subsequently transferred to another 
co. which continued to describe the irons as ‘‘ Hot- 
Point.’” The American co. had objected to the 
use of the mark by BKastman & Warne in 1910, 
but took no further action, & the English firm 
continued to use the description ‘‘ Hotpoint ’’ in 
connection with irons without interference. In 
Jan. 1917, the Hotpoint Electric Heating Co. made 
a special application under T'rade Marks Act, 1905 
(c. 15), 8. 9 (5), to register the mark ‘‘ Hotpoint ’”’ 
as a trade mark in Class 13 for “ electric appliances 
for heating, cooking, washing & cleaning purposes, 
all being metal goods not included in other classes.”’ 
In 1918 an amalgamation took place in America 
of the Hotpoint Electric Heating Co., & two other 
cos. under the name of the Edison Electric 
Appliance co., but the goodwill of the Hotpoint 
co. in Uanada & the United Kingdom was not 
transferred. After the amalgamation the goods 
for which the trade mark was applied were manu- 
factured by the Edison Electric Appliance co. 
The application to register was referred to the ct., 
the Hastman co. & Eastman & Warne being 
included as resps. At the hearing appcts. agreed 


Bi. of Lette 


LTp. 











Combination of letters.}— 
WOSTENHOLM ¥. WOOLHOUSE (1888), 
14 Vv. L. R. 963.— AUS. 








65 ii. ——.}—Single or more 
letters may form a trade mark, & more 
especially when combined, woven or 
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to exclude from their application ‘‘ Irons for 
Industrial, Domestic, & Laundry Use, & Soldering 
& Branding Irons’’ :—Held: the word ‘“ Hot- 

oint ’’ had reference to the character of the goods 
but it had become distinctive of appcts.’ electrical 
appliances, other than irons, in respect of which 
registration had been sought; the word was so 
descriptive of irons that, even if appcts, had not 
abandoned their application for these goods, 
it would have been difficult to contend that it had 
become distinctive ; the fact that there might be 
confusion in the minds of some people who buy 
irons was no ground for refusing to allow registra- 
tion of a mark which had become distinctive of 
appcts.’ goods in respect of the other appliances ; 
& under the circumstances the mark was not 
calculated to deceive by reason of the change of 
manufacture, the Hotpoint Electric Heating co. 
& the Edison Electric Appliance co. being in 
truth the same persons under a different name.— 
fe Horroint ELEectTric HATING Co.’8 APPLICA- 


TION (1921), 38 R. P. C. 63. 
anmtation :--Refd. Lactoosote v. Alberman, [1927] 2 Ch. 


63. -——.]—An application was made by persons 
nterested in the perfumery trade to remove from 
the Register a trade mark consisting of the word 
‘* Rosette ’’ registered in Class 48 for face powder, 
not medicated, on the ground that the registration 
conflicted with the principle which had gencrally 
been accepted for many years, namely that the 
name of a flower or plant should not be allowed 
registration as a trade mark by one one member of 
the perfumery trade, in respect of perfume, that 
the word ‘ Rosette ’’ meant a little rose, & con- 
sequently came within the principle, & as the 
registration was calculated to injure & embarrass 
members of the perfumery trade, the mark should 
be removed from the Register :—Held : while the 
word ‘‘ Rosctte ’’ in the strict sense means a little 
rose, so far as the English use is concerned, it is 
not primarily or even generally used in this sense, 
but in the sense of a little decoration of silk or 
paper somewhat resembling a rose in gencral shape. 
The application to remove the mark was con- 
sequently refused, but in view of the fact that 
registration was mainly justified by reason of the 
evidence of long user, & distinctiveness the mark 
was transferred to Part B of the Register.— 
Re WeERTHEIMER ET Fins TRADE MARK (1924), 
41 R. P. C. 454. 

64. .j--An application was made in the 
name of a corpn. organised under the laws of the 
State of Minnesota, U.S.A., for the registration of a 
trade mark consisting of the word ‘‘ Wetordry ”’ 
in Class 50, in respect of abrasives. The applica- 
tion was refused on the ground that the word 
had direct reference to the character or quality of 
the goods, that it had not obtained any distinctive- 
ness by use in Great Britain & that it did not 
satisfy the requirements of Trade Marks Act, 1905 
(c. 15), s. 9, & that it contravened s. 11 of the Act: 
—Held: there was no evidence before the 
Registrar that the mark was distinctive; the 
word ‘‘ Wetordry’”’ had direct reference to the 
character or quality of the goods; & the Registrar 
was right in refusing the application.—Re MIN- 
NESOTA MINING & MANUFACTURING CO.’S APPLICA- 
TION (1924), 41 R. P. C. 237. 

65. Combination of letters.]| Combinations 
of letters may constitute valid & registrable trade 
marks, notwithstanding that they indicate the 
quality & pattern of the goods to which they are 








introduced into a monogram.—SMITH 


65 ill, ——~ ———.}—A firm, having 
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applied, if, but not unless, they also indicate that 
the goods have been manufactured by a particular 
person or firm. 

Pitfs. had for many years made & sold large 
numbers of ploughs & wearing parts of ploughs, 
&, in order to distinguish the various makes, 
patterns, & sizes, they stamped the different 
wearing parts with letters or combinations of 
letters, the effect of which, as they alleged, was 
that a purchaser of one of their pee requiring 
a new wearing part could, by buying the same 
stamped with the same letters as his original 
plough, be certain of obtaining, (a) an article 
of plitfs.? manufacture, & (0) one which would 
accurately fit his plough. Pltfs. registered seven- 
teen of these combinations of letters as their trade 
marks. In an action to prevent the infringement 
of these registered trade marks :—Held: pltfs. 
had established their right to the exclusive use of 
these combinations of letters, which were valid 
trade marks, notwithstanding that they were also 
indicative of the pattern & quality ot the goods 
to which they were applied.—RANSOME v. GRAHAM 
(1882), 51 L. J, Ch. 897; 47 L. T. 218. 


Sus-secT. 6.—ANY OTHER DISTINCTIVE 
MARK. 


A. In General. 


See Trade Marks Act, 1905 (c. 15), s. 9 (5); 
Trade Marks Act, 1919 (c. 79), 8. 2 (2). 

66. Meaning of distinctive.|-BANHAM (GEORGE) 
& Co. v. REDDAWAY (F.) & Co., No. 337, post. 

67. Meaning of “capable of distinguishing ’’— 
Distinguished from ‘‘adapted to distinguish.’’] — 
(1) A fancy word capable of being distinctive is 
not disqualified for registration as a trade mark 
merely because it is also descriptive in the sense 
of suggesting some quality of the goods. 

(2) The expression ‘‘ capable of distinguishing ”’ 
in Trade Marks Act, 191Y (c. 79), 8. 2 (2), has a 
somewhat wider import than the expression 
“adapted to distinguish’ in Trade Marks Act, 
1905 (c. 15), 8. 2, as interpreted by the authorities, 
in that it embraces marks which have not at the 
date of the application to register, but which, if 
used Jong enough, may thereafter, become dis- 
tinctive of the goods of the proprietor of the mark. 

(3) Upon an application under s. 2 of the Act 
of 1919 for registration in Part B of the register of 
trade marks of a mark which has been in actual 
use for two years it is not necessary for appct. to 
prove that the mark has actually become dis- 
tinctive. It is sufficient for him to satisfy the 
registrar that it is not incapable of becoming 
distinctive. 

The pltf. having for more than two years used 
the marks ‘ Davis’ Ustikon”’ & ‘“ Ustikon”’ to 
indicate that rubber soles for boots were of his 
manufacture, applied for & obtained registration 
of the two trade marks in Part B of the register 
under s. 2 of the Act of 1919. At a time when 
‘“‘ Ustikon’”’ applied to goods indicated both to 
the trade & to the public that the goods were 
manufactured by pltf. defts. used the word 


adopted the letters ‘‘ .L. ’ to denote 
& peculiar quality of whiskey sold by 
them, acquired an exclusive right to at all 
the use of those letters as a trade mark, 


though they were always preceded by particular method of fixin 
the name of the firm upon the labels ropriate 
issued by it.—KINAHAN v. BOLTON 


(1863), 15 I. Ch. R. 75.—IR, 


ft. ——- Term describing method of 
J.—VOL. XLIITI. 


selling.J)—A term which has no refcr- 
ence to any particular kind of 
» but merely to a particular 
method of sclling goods, that is, to a 


ey not be app 

polised as a trade name by any one 
man.—DoOUGLAS v. 
W. L. R. 254; 9 


LOCKE (1915), 32 
iL. W. W. R. 42; 24 
D. Iu. R. 238.—CAN 
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** Justickon ’’ to place on their rubber soles. In 
an action by pltf. for infringement & passing off 
& on a motion by defts. to rectify the register by 
removing pltf.’s marks :—Held: (1) the mark 
‘* Ustikon’’ was at the time of its registration 
capable of distinguishing, & did in fact distinguish, 
pltf.’s goods, & was therefore rightly placed on the 
fe nes: (2) defts.’ mark ‘' Justickon’’ was an 
infringement of pltf.’s mark ‘‘ Ustikon’’; there 
was a likelihood of deception owing to the close 
resemblance of the two words, & pltf. was there- 
fore entitled to an injunction to restrain defts. 
from using their mark ‘‘ Justickon.’’—Re DAvis’s 
TRADE MARKS, Davis v. SUSSEX RUBBER CoO., 
[1927] 2 Ch. 345; 97 L. J. Ch. 8; 1837 L. T. 714; 
44 R. P. C. 412, C. A. 

68. Claim for registration as distinctive mark— 
Whether other essential particulars required.]— 
(1) Trade Marks Act, 1905 (c. 15), s. 9 (1-5), are 
separate & distinct, & the expression ‘ any 
other distinctive mark ’’ in sub-sect. 5 means a 
distinctive mark other than the mark designated 
in sub-sects. 1 to 4. Therefore, when a mark is 
claimed to be registrable under sub-sect. 5, the 
only essential particular which sect. 9 requires 
is that it should be distinctive, & there is nothing 
in the sect. which requires that the mark should 
also contain one or more of the essential par- 
ticulars designated in sub-sects. 1 to 4. 

(2) Qu.: whether the fact that the user of a 
trade mark in a foreign country has rendered the 
mark in fact distinctive in that country ought to 
be taken into consideration.—Re DiamMonp ‘T 
Motor Cak Co., [1921] 2 Ch. 583; 90 L. J. Ch. 
508; 126 J. T. 87; 66 Sol. Jo. (W. BR.) 83; 38 
R. P. C. 373. 
aniolar os :—As to (1) Refd. Re Reddaway’s Appln., [1925] 


69. ——— What may be considered—Distinctive- 
ness in United Kingdom—Not distinctiveness in 
foreign markets.|—-For the purpose of determining 
whether a trade mark has the characteristic of 
distinctiveness requisite for registration under 
Trade Marks Acts the ct. will look to its dis- 
tinctiveness in the United Kingdom & not to its 
distinctiveness in foreign markets.—Re GALLAUER, 
Lrp.’s APPLICATION (1924), 41 T. L. R. 189; 42 
a C. 215. 





; ——— Prospective distinctiveness. |— 
Re Davis’s TRADE MARKS, DAVIS v. SUSSEX 
RvuBBER Co., No. 67, ante. 

71. Loss of right to registration as distinctive— 
Use of additional mark—Additional mark indicating 
foreign source of goods.|—(1) A ‘“‘ special & dis- 
tinctive word ”’ used in the definition of a trade 
mark in Trade Marks KHegistration Act, 1875 
(c. 91), s. 10, means a word which distinguishes 
the goods to which it is attached as goods made 
or sold by the owner of the mark; & by using 
some additional words so as to induce the general 
public, as distinguished from persons in the 
secrets of the particular trade who would not be 
deceived, to believe that goods so marked are 
of foreign brand & manufacture, the inventor 
of the original word is precluded from saying 
that such word is distinctive of his own manu- 
facture so as to be capable of registration as his 
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g. ‘“ Royal.”’}—The word ‘ Royal” 
is not such a special & distinctive word 
as would, if used as a trade mark before 
the enactment of Act 22 of 1877, bo 
registrable under that Act.—WRIGHT, 
CrossLEy & Co. v. RoyvaL BAKING 
POWDER Oo. (1898), 15 S. CG. 9; 8 
C. T. R. 11.—S. AF, 


oods 


the price, 
& mono- 
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Sect. 2.—What trade marks registrable : 


‘De : 
trade mark. In 1876, A. registered as his trade 
mark the word ‘ Eton,’’ which had been used 
since 1869 & become known in the trade as denoting 
cigarettes of his manufacture. He had also been 
in the habit of selling, & supplying for the purposes 


Sub-sect. 6, 


of sale, ‘‘ Eton’’ cigarettes in boxes so labelled, 
in conformity with an alleged custom in the trade, 
as to imply that such cigarettes were manufactured 


at St. Petersburg by a Russian firm :—Held: A., 
by so acting in connection with the word ‘‘ Eton 
as to suggest to persons not in the trade that the 
cigarettes were not of his making, had destroyed the 
value of the word as ‘special & distinctive ”’ 
within Trade Marks Act, 1875 (c. 91), s. 10, & 
accordingly that at the time of registration it 
had ceased to be his special & distinctive mark 
capable of registration; (2) as five years on the 
register does not (on the authorities) give an 
indefeasible title to a mark which, from not 
properly constituting a trade mark within the 
meaning of the Act, ought not to have been 
registered, A.’s action to restrain an infringement 
of the mark by B. was dismissed, & rectification 
of the register by removing the mark on B.’s 
application allowed. 

(3) The word or words must distinguish the 
product of the person claiming the trade mark 
from the product of all other persons ; & it appears 
to me that it must have that distinctive character 
at the time of registration. Then there is a further 
requisite that such distinctive word or words must 
have been uscd as a trade mark before the passing 
of the Act (Fry, I..J.).—Re Woon’s 'TRADE-MARK, 
Woop v. LAMBERT & BUTLER (1886), 32 Ch. D. 
247; 565 L. J. Ch. 377; 641. 7.314; 27. LR. 
232; 3A. VP. C. 81, C. A. 
ait Ca rie ae ees ay Apld. tata v. Pinto (1887): 

67 1. 31. 57 d. Fe Dexter’s 


(See 
aooin “Re Willis’ 8 ‘l'rade Mie. Pi 893) 2 Ch. 262; Sharpe 


”. Solomon, die Sharpe’s Trade ME. (1914), 31 Rh. PL G 


441, Consd. Wve Warschauer’s Appin. (1925), 43 R. DP. CO. 
46. Refd. He Apollinaris Co.’s Trude Mks., [1891] 2 Ch. 
186. As to ys onsd. Baker v. Rawson (1890), 45 Ch. D. 
519. Asto(3) Apld. penne v. Swan & Ndgar, Je Bournoe’s 


Trade Mks., [1903] 1 Ch. 211. Consd. J’e Lea’s wc 
ets; 7 Ch. 446. Reid. Perry, Davis v. Harbord (189 

63 oe . 389. Generally, Refd. Thorncloc v. Hill, (8943 
1 509 


B. Geographical Name. 

See Trade Marks Act, 1905 (c. 15), s. 9 (4) (5). 

72. What is a geographical name.|— He MAGNOLIA 
METAL Co.’8 TRADE MARKS, No. 583, post. 

73. Whether registrable.|—B. & co. in 1885 
registered as a trade mark for unwrought & partly 
wrought metals ‘“‘ The Brymbo Special,’ & used 
the same on tin plates & other goods. The B.Stcel 
co. carried on business at the Brymbo steel works 
at Brymbo & had used ‘‘ Brymbo”’ as a brand 
for iron & steel for many years, & as they alleged 
before 1875. In 1889 they applied to register 
‘* Brymbo ”’ as a trade mark but were refused on 
account of B. & co.’s mark. They then moved 
to expunge that mark. 3B. & co. offered to limit 
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their registration to tin plates:—Held: the B. 
Steel co. were aggrieved by the registration of 
B. & co.’s mark, & such mark was not capable of 
being registered & must be expunged from the 
register.— Re BatTt’s TRADE MarK (1889), 6 
= P. C. 498. 
notation :—Expld, Ie 
ann ollinaris,’’ ‘ ie 

(1890), 63 L. . 

74. Aajectival form of name.] — (1) A 
word already in existence cannot properly be said 

be an ‘invented word ’”’ because the person 
claiming to have invented it was not aware of its 
existence. 

(2) The word ‘‘ Eboline”’ being a word com- 
pounded of the word ‘‘ Eboli,” the name of a 
town in Italy, with the English suffix ‘‘ ne” is 
not an “ invented word ”’ within the meaning of the 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 64 (d), as amended by sect. 10 of the Act of 1888, 
& it is a “‘ geographical name ”’ within the meaning 
of sub-sect. (c) of the same sect. 

(3) The prohibition contained in sub-sect. (e) 
is not confined to the use of the noun substantive, 
but it extends to the adjective & to the name of 
a place to which an ordinary English suffix has been 
added so as to impart to it an adjectival form.— 
Re Satur (Sir Titus), Sons & Co.’s APPLICATION, 
[1894] 8 Ch. 166; 63 L. J. Ch. 756; 71 L. T. 386; 
42 W. R. 666; 10 T. L. R. 610; 38 Sol. Jo. 647; 
8 R. 682; 11 KR. P. 0. 517. 

Annotations :—As to (2) Distd. Pe Densham’s Trade Mk., 
[1895] 2 Ch. 176; Ite Magnolia Metal Co.’s Trade-mks., 
{1897} 2 Ch. 371. 

75. ——- Mark distinctive by  user.]—Re 
ee ” ‘TRADE MARK, No. 127, post. 

.| ——- Application under Trade 

Marks Act, 1905 (c. 15), s. 9 (5), for the registra- 

tion of the word ‘‘ Oswego ”’ alone in class 42 in 

respect of corn flour. Appcts. were an American 
co. with factories at Oswego, in New York State. 

There was evidence to show that they had sold 

Oswego corn flour for many years in this country, 

that there was no other corn flour known by the 

name “* Oswego,” that their corn flour was known 
to the public as ‘‘ Oswego ’”’ without the use of 
their name, & that the name ‘“‘ Oswego ”’ was known 
in this country through its association with their 
goods rather than as a geographical name. There 
were on the register five other trade marks in 
class 42 containing the word ‘‘ Oswego.’’ Three 
of these belonged to appcts. & two to biscuit 
manufacturers who did not oppose the present 
application :—Held: the only question now before 
the ct. was whether ‘‘ Oswego ’’ was adapted to 
distinguish the corn flour of appcts. from the corn 
flour of other persons; the ct. had not to consider 
whether registration of ‘‘ Oswego ’’ might lead to 
confusion between appcts.’ corn flour & similar 
goods, such as oatmeal, of other persons; the ct. 
had power to take into consideration evidence of 
actual user of the trade mark, & on the evidence 
in the present case there must be a declaration 
that ‘‘ Oswego ”’ ought to be deemed a distinctive 
mark in respect of corn flour.—RHe NATIONAL 
STaRcH Co.’8 APPLICATION, [1908] 2 Ch. 698; 


Apollinaris Co.’s Trade Mks., 
hall,’ & ‘‘ Hunyadi Janos ”’ 
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731i. Whether registrable.|—Semble : a 
combination of words such as ‘“ The 
London & American Suny Stores ”’ 
would not be a geographical name so 
as to rendcr it incapable of registration 
as a trado mark.—FERNE v. WILSON 
Bent 26 V. L. R. 422.—AUS., 


Sil. ———.}/—-THOMBON v. See 
ip ) a one Lrp. ne 37 C. L. R. 
805; Argus, L. $.—AU gi 


73 i ~——.}—-The use of a geo- 


graphical name in a secondary sense 
as part of the title identifying a mer- 
cantile Journal, & not as merely descrip- 
tive of the place where the journal is 
pa ee. will be protected.—Rosr 

- MOLBAN PUBLISHING Co. (1897), 24 
‘. R. 240.—CAN. 

73 iv. ——-.J—Re BENGAL IRON & 
STEEL. Co. (1914), 33 N. Z. L. R. 877.— 


75i.—— Mark distinctive by user.) 
—CANADA FouUNDRY Co. v. BUCYRUS 


Co. (1913), 47 8. C. R. 484.—CAN, 

76 ii. .}/—A geographical 
name is not ordinarily the subject of a 
trade mark, & is not per se registrable ; 
but when by long user thereof the name 
has acquired a secondary cation 
in phice ation of its primary geo- 

meaning, & has become the 

zat ‘de ation of a manufactured 
age. ot such a name may be registered. 
—Re Pacrri0 Lime Co., LTp. 
OAR C. R. 207; 66 D. L. R. 367.— 
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718 L. J. Ch. 34; 99 L. T. 724; 25T. L. R. 18; 53 
Sol. Jo. 18; 21 Cox, 0. C. 712; 25 R. P. C. 802. 


Annotations :—Distd. Re California Fig Syrup Co.’s Appln. 

[1909] 2 Ch. 99. (See [1910] 1 Ch. 130.) Consd. Teofani 
vw. Teofani, Re Teofani’s Trade Mk., [1913] 2 Ch. 545. 
pai a Lea’s Appln., Re MoEwan’s Appln., [1912 


7. -— 
No. 53, ante. 

78. Word similar to geographical name.|— 
Re STANDARD WOVEN FaBsrRic Co.’8 APPLICATION, 
No. 27, ante. 


.|—Re CALIFORNIA Fia Syrup Co., 








C. Surname. 


See Trade Marks Act, 1905 (c. 15), s. 9 (4) (5); 
Trade Marks Act, 1919 (c. 79), 5. 7. 

79. Whether registrable — Per se.|-The mere 
surname of an individual, although it may be 
‘‘adapted to distinguish ’’’ the goods of all the 
persons, taken collectively, who bear that sur- 
name from the goods of other persons bearing a 
different surname, is not ‘‘ adapted to distinguish ”’ 
the goods of a particular appct., even though his 
surname be an uncommon one, from those of other 
persons within the meaning of that expression 
in Trade Marks Act, 1905 (c. 15), & ought not 
therefore to be registered under Trade Marks Act, 
1905 (c. 15), 5s. 9, para. 5.—Re LEA (KR. J.), Lrp.’s 
APPLICATION, [1912] 2 Ch. 32; 81 L. J. Ch. 489; 
106 L. T. 410; 28 1. L. R. 258; 56 Sol. Jo. 308 ; 
29 R. P. C. 165; affd. on other grounds, [1913] 
1 Ch. 446, C. A. 
Annotations :—Consd. Ite 





National Galvanizers’ a ys 
1920), 37 RK. P. Cc. 202. Refd. Teofani v. Teofani, ite 
Teofani'’s ‘I'rade Mk., [1913] 2 Ch. 645; Re Crawford’s 
Appin., 11917) 1 Ch. 550; Ze Avery’s, ae wa (1919), 
36 LR. P. C. 89; Fe Burford’s Appin. [1919] 2 Ch. 28. 
80. S. P. Re MCKEWAN (WILLIAM) & Co. Lrp.’s 
APPLICATION, [1912] 2 Ch. 32; 81 L. J. Ch. 489; 
106. L. T. 410; 28 T. L. BR. 258; 56 Sol. Jo. 308 ; 


29 R. P. C. 165. 

81. .|—-(1) A preliminary order of 
the Board of Trade or the ct. under ‘Trade Marks 
Act, 1905 (c. 15), s. 9 (5), directing the Registrar 
of trade marks to proceed with an application to 
register a surname as a trade mark merely enables 
the application to proceed as if it were an ordinary 
& not a special application, & is in no way final 
or conclusive so as to prevent the Registrar from 
subsequently refusing the application for registra- 
tion on its merits, or to preclude the ct. upon 
an application, after registration, by a person 
aggrieved under Trade Marks Act, 1905 (c. 15), 
8. 35, from expunging the entry on the ground that 
the trade mark is not in fact distinctive. 

(2) A surname is not necessarily incapable of 
being a registrable trade mark. It may be 
registered, for instance, where it is an uncommon 
name & its user has been so extensive that it 
has in fact become distinctive, within Trade 
Marks Act, 1905 (c. 15), 8. 9, for the goods with 
respect to which it is registered or proposed to 
be registered. Applications to register surnames 
ought, however, to be closely scrutinised, & 
registration only permitted where the distinctive 
character of the mark is clearly proved. 

Teofani & Co., Ltd., & their predecessors in 
business had for more than twenty years traded 
in London as tobacco & cigarette manufacturers, 
& during that period had used the name “‘ Teofani ” 
as a trade mark to an extent which, in the opinion 


PART I. SECT. 2, SUB-SECT. 6.—C. 
_ 831. Whether registrable—Mark dis- 
tinctive by user.}—Where it is sought to 
oe ee ide mar . word which 
e, a aration must 
obtained from the Re rar of tage 
marks that the word gs be deemed 
to be a distinctive mark, &, having 








rights of an 
application 


made such a declaration, the Registrar 
may thon attach to the registration of AUS. 
the word as a trade mark such reason- 
able conditions as will protect the 

persons who before the 
or registration have used 
the word with respect to their gzoods.— 
DAIMLER Co., LTD. v. REGISTRAR OF 


147 


of the ct., made it in fact ‘* distinctive’’ for 
cigarettes. The name was uncommon, there being 
only one person, A. Teofani, inthe United Kingdom 
who bore it besides the predecessors in business of 
the co. In 1909 the co. obtained an order of the 
Board of Trade under Trade Marks Act, 1905 
(c. 15), s. 9, para. 5, for the registration of the 
name ‘“ Teofani’’ as a trade mark. 

On appeal from the refusal of the judge on the 
application of A. Teofani, to order the removal of 
the mark from the Register :—Held: the mark 
was properly registered. 

(3) Pitfs., Teofani & Co., Ltd., & their pre- 
decessors in business had for many years manu- 
factured & sold cigarettes as ‘‘ Teofani’s cigarettes,”’ 
under which description they had become well 
known to the trade & the public. In 1909 pitfs. 
caused the name ‘ Teofani’’ to be registered as 
their trade mark. In 1911 deft., Athanasius 
Teofani, commenced to make & sell cigarettes 
under the description of ‘‘ A. Teofani’s cigarettes.”’ 

In an action to restrain passing off & infringe- 
ment of pltfs.’ trade mark the judge granted an 
injunction restraining deft. from selling or offering 
for sale cigarettes as ‘‘ A. Teofani’s cigarettes ”’ 
or otherwise marking his goods with the name 
* Teofani,”’ either with or without other names, 
without clearly distinguishing such cigarettes from 
those of pltfs., & from infringing the trade mark :— 
Held: the injunction was rightly granted. 

(4) Within the period of seven years limited by 
Trade Marks Act, 1905 (c. 15), s. 85, from the date 
of the original registration of a trade mark, it is 
open to any aggrieved person to apply to rectify 
the Register by the removal of a mark complained 
of, & the ct. has jurisdiction to hear the applica- 
tion, & reverse any order for registration made by 
the Board of Trade.—TKoFraANt & Co., LYrb. v. 
TEOFANI, Re TEOFANI & Co.’s TRADE MARK, [1913 ] 
2 Ch. 545; 82 L. J. Ch. 490; 109 L. 'T. 1143 20 
T. L. R. 674; 57 Sol. Jo. 686; 30 R. P. C. 446 ; 
sub nom. Re TRADE MARK No. 312,065, 29 T. L. R. 
591, C. A. 

Annotations : —As to (1) Refd. Ive Lea's Appln.. [1913] 1 Ch. 

446. 48s to (2) Consd. #e Crawford's Apvin., (1917) 

1 Ch. 550; Re Burford’s Appln., (19:9) 2 Ch. 28; Re 

Kino’s Applns. (1919), 37 HR. bP. C. 1. Refd. Sharpo v. 

Solomon, /te Sharpe’s ‘Trade Mk, (1914), 84 L. J. Ch. 290 ; 

Slazengers’ Appin. (1914), 31 R. P.C.5)1. 


82. Necessity for order of Board of Trade.|— 
Benz et Cie. applied to register a trade mark con- 
sisting of the name “ Benz” written in capital 
letters, which were distorted, within two con- 
centric circles containing within them two wreaths : 
—Held: ‘‘ Benz’ was not shown to be the name 
of a co., individual, or firm within Trade Marks 
Act, 1905 (ce. 15), 5. 9 (1), & was not a distinctive 
mark within sub-sect. 5 of that sect. ; but appcts. 
could make a fresh application asking for registra- 
tion with disclaimer or for an order that the word 
‘* Benz ’’ should be deemed a distinctive mark.— 
Re BENZ ET CIE. RHEINISCHE AUTOMOBILE UND 
MOTEREN Fasrik AcT. (1913), 108 L. T. 589; 
29 T. L. BR. 295 ; 57 Sol. Jo. 301, C. A. 

See, now, Trade Marks Act, 1919 (c. 79), s. 7. 

83. -—— Mark distinctive by user.|—'TEOFANI 
& Co., Lrp. v. TROFANI, Re 'TKOFANI & CoO.’S 
Trapt Mark, No. 81, ante. 

84. .|- -B. Muratti, Sons & Co., Ltd., 
made a special application to register the name 











TRADE MARKS (1914), 18 C. L. R. 446, 


83 ii. -————-.]—Petitioners were 
incorporated in Oct. 1915. Since 
then they have done a large business 
in motor cars, have used a trade 
mark consisting of a round circle, in 
the centre of which are the words 


L 2 
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Sect. 2.—What trade marks registrable: Sub-sect. 
6, C.) 


“ Muratti’’? in class 45 in respect of cigarettes. 
The application was referred by the Board of 
Trade to the ct. Appcts. filed a great) number 
of affidavits in support of their application made 
by traders from all parts of the United Kingdom, 
showing cxtensive user of the name for a very 
long period. It appeared from the exhibits that 
the name *‘ Muratti’’? had been used by appcts. 
on the cigarettes, boxes, show cards, & advertise- 
ments, but in some cases the name appeared as 
“Muratti’s.” The application was opposed by 
the Comptroller-General, who contended that the 
name had not been used as a trade mark & was not 
distinctive :—/7eld : on the evidence, the name 
had been used as a trade mark; it was a very 
peculiar & uncommon name, & it should be deemed 
to be distinctive.—e Murari (B.), SONS & Co., 
Lrp.’s APPLICATION (1915), 32 R. P. C. 77. 
-fnnotation :-— Refd. Re Burford's Appin., [1919] 2 Ch. 28. 
85. ——— -- -- .J--On an cr parte motion by 
Cadbury Bros., Ltd., to the ct., pursuant to rule 129 
Trade Mark Rules, 1906, for an order on the 
Registrar of Trade Marks to proceed with their 
application under Trade Marks Act, 1905 (c¢. 15), 
8.9 (5), for the registration of the word ‘ Cadbury ” 
as their trade mark in respect of certain goods, the 
ct., being of opinion on the evidence that the 
word by long user in connection with the goods 
in question indicated & wap distinctive of the goods 
manufactured by appets. & by them only, & was 
adapted to distinguish such goods from those 
of any other person. ordered the application to 
be proceeded with. Re CADBURY BROTHERS, Lirp.’s 
APPLICATION, [1915] 1 Ch. $31; Si LL. J. Ch. 212 ; 
112. T. 245; 59 Sol. Jo. 161. 
Annotation: Distd. deco Crawtord’s Appin... (1917) 1 Ch. 550. 
86. — The Dairoler Co., Ltd., had for 
twenty years carried on business in this country 
as Manutacturers & sellers ot motor vehicles, which 
were universally known as * Daimler” cars. They 
applied under Trade Marks Act, 1905 (e. 15), 
8. 9 (5), to register that name as a Trade Mark in 
Class 22 in respect of motor vehicles. Two other 
cos. had for some time past sold in this country 
cars manufacttined abroad. These two cos. both 
used the name ‘* Daimler’’ in their titles, but 
always in combination with other words & never 
separately or as the initial word. They did not 
oppose the application to register, & one of them 
was In course of being wound up under the war 
legislation. The Board of Trade required appcts. 
toapply by motionto the Wigh Ct. Registration in 
Australia had been ordered by the Thigh Ct. of 
Australia: I/eld: © Datnler’? had beeome dis- 
tinctive of appcts. cars, & there was no likelihood 
of confusion, & the application should be allowed 
to proceed.— Re DAIMLER Co.’sS APPLICATION 
(1916), 02 TL da Re 672 3035 BR. P.O. 387. 
alnnotation : Refd. /’e Burford’s Applin, [1919] 2 Ch. 28. 
87. --- -- .J—<An application by William 
Crawford & Sons, Ltd., for leave to proceed under 








“Gray Dort,’’ the border of the said Morors, Lib. 
trade mark beming the words ‘ own 
a”’at the top, & the words * You will 
like it,’ at the bottom :—JZ/feld: had 83 ili. —— -- 
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Trade Marks Act, 1905 (c. 15), s. 9 (5), with the 
registration of the surname ‘ Crawford” as a 
trade mark in class 42 for biscuits, cakes, & 
shortbread was refused, although the name was 
identified with their goods & they had for some 
seventy years used the word ‘' Crawford’s’”’ on 
their labels & in their advertisernents to distinguish 
their goods & had acquired a most extensive trade 
throughout Scotland & in Hngland, it appearing 
that ‘‘ Crawford” was a common surname in 
Scotland, in the sense of being shared by many 
persons, & not uncommon in England. 

Semble: the fact that a trader to identify his 
goods used for many years on the labels & in the 
advertisements of his goods a name, & also this 
registered trade mark not having any reference to 
the name, militates against the name being per se 
capable of registration as a trade mark.—Z?e 
CRAWFORD (WILLIAM) & SONS’ APPLICATION, [1917] 
1 Ch. 550; 86 L. J. Ch. 325; 116L. T. 440; 61 
Sol. Jo. 315. 

88. ——.|—The Lodge Sparking Plug Co., 
Lid., who in 1918 had acquired the business of 
Lodge Bros. & Co., made a special application 
to register the word ‘ Lodge ”’ as a trade mark in 
Class 13 in respect of sparking plugs. The applica- 
tion was referred to the ct., & appets. adduced 
evidence to show that from 1908 onwards they 
had used the word “S Lodge’ as a trade mark for 
sparking plugs. It was objected on behalf of the 
Registrar of Trade Marks that the word was a 
surname & was not one that should be registered 5 
also that it} denoted a patented article :—Held : 
appcets. had established user of the word since 1908, 
as a trade mark, & not as the name of a patented 
article, & the name, although not particularly 
rare, was nota common one.-  /te LODGE SPARKING 
PLua Co., Lrp.’s APPLICATION (1918), 35 BR. PLC. 
Ze. 

89. (J. C. Eno, Ltd., who had for 
many years earricd on business as manufacturers 
of & dealers in a dry saline preparation known as 
* Eno’s Fruit Salt,’ were the registered pro- 
priectors of the trade mark ‘* Fruit Salt’? in class 3 
in respeet of their said preparation. In July, 1919, 
they made two special applications for the registra - 
tion of the surname “ Kno” as a trade mark (a) 
in class 3 in respect of fruit salt being a medicinal 
preparation, & (6) in class 42 in respect of a dry 
preparation for making a non-intoxicating bever- 
age. Appets. desired to be heard by the ct. & 
gave notice of motion accordingly. It appeared 
that ‘‘ Eno’? was a very rare surname, & the 
evidence showed that appets. had long used the 
name “ Kno” as a trade mark, & that the public 
frequently asked for the preparation as “ Kno.” 
On the motions coming on for hearing by the ct. : 
Held: ‘* Kno” was a word adapted to distinguish 
the appets.” goods & was therefore distinctive. 
Re HNo’s APPLICATIONS (1919), 37 K.P. C. 1. 

90. -- ---- [--In 1908 a co. was formed in 
this country under the name of “ The (U.K.) 
Winget Concrete Machine Co., Ltd.” the title 

















Marhn (1920), other persons Le LODGE SPORTING 
CLUR’S APVLICATION, [1921] N. Z. 
L. ht. 463.—N.Z. 

Tf it is cleurly 

established de 83 iv. .}— The only 








petitioners sed apn their trade mark 
the words ‘ Gray Dort ’ alone, their 
five ycars user would have entitled 
them to have bad the pame registered 
as atinde marth, & in view of that, the 
fact of them using additional words 
am above mentioned, in connection 
therewith, should not have the etfteet 
of Vituating thar aight to register, & 
the trade mark as deseribed & used 
should be registered.- #eo Gray Dorr 


that by 
Jacto se as a trade mark, a purname 
has become in fact distinetave, & that, 
having yreguid to the nature of the 
trade & the circumstances of the case, 
registration is pot likely to interfere 
with the legitimate claims of 
traders to use their own names in their 
own businesses, registration will be 
permitted, even though the surname is 
borne by an appreciable number of 


other 


essential prerequisite for the registra- 
tion of a surname as a trade mark in 
terms of Act 9, 1916, 5. 99, is proof 
{hat it is distinctive. A surname ina) 
be proved to be distinctive, although 1t 
has not uctually been used by itself us 
wu trade mark, but only as the central 
and most prominent feature of some 
design or combination.—kKyr p. MAR- 
TELL, [1920] J. P. D. 53.—S. AF. 
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being later changed to ‘‘ Winget, Ltd.’’ for the 
urpose of, among other things, carrying on 
Paeines as manufacturers of concrete mixing & 
moulding machines. The business had become 
an extensive one. There had formerly been a 
co. in America called ‘“ The Winget Concrete 
Machine Co.” but this co. had no business in the 
United Kingdom, & had in fact long ceased to 
exist. In Feb. 1918, Winget, Lid., made a special 
application under Trade Marks Act, 1905 (c. 15), 
s. 0. para. 5, to register the name ‘‘ Winget” as a 
trade mark in class 6, in respect of machincry & 
parts of machinery for mixing & moulding concrete 
& similar material, & asked to have the applica- 
tion heard by the ct. It appeared that Winget was 
a surname, though a very rare one. ‘The motion 
coming on for hearing, it was ordered, appcets. 
being willing & offering to file an affidavit as to the 
non-user of the name ‘‘ Winget”? in America in 
connection with the class of goods in question, that 
the Registrar proceed with the application.— 
Re WINGET’S APPLICATION (1919), 36 BR. PB. C. 75. 

91. -—.;—-W. & TT’. Avery, Ltd., & their 
predecessors in business had carried on business as 
manufacturers of weighing apparatus of all kinds 
since 1730. In 1918, they made a special applica- 
tion to register the surname ‘‘ Avery ”’ as a trade 
mark in class 6, in respect of weighing machines, 
& applied to the ct. for an order under Trade Marks 
Act, 1905 (c. 15), 5. 9, para. 5. Appcts.’ busi- 
ness was by far the largest of its kind in the 
United Kingdom, the annual turnover exceeding 
£1,000,000. It appeared from the evidence that 
the name ‘f Avery’? had for several years past 
been used alone on all the weights & on a sub- 
stantial proportion of all the machines manu- 
factured by appcts.; & that the name ‘ Avery,” 
though not unconiunon, was recognised throughout 
the trade & by the public as denoting appcts.’ 
goods :—dd: in the special circumstances & 
in view of the evidence, the name * Avery ”? was 
adapted to distinguish appets.” goods from. those 
of all other persons. - Re Avieny (W. & T.), LPp.’s 
APPLICATLON (1919), 36 BR. D.C. 89. 

92. .{|—-H. G. Burford & Co., Ltd., were 
an Hnglish co. incorporated in 1915, & occupied 
since then in the sale in this country of com- 
mercial motor vehicles manufactured in the 
United States of Atmerica. In Feb. 1918, they 
made a special application to the Board of Trade 
under Trade Marks Act, 1905 (c. 15), 8. 9 (5), for 
the registration of the word ‘* Burford”? in seript 
type in class 22 in respect of commercial :notor 
vehicles, the word ‘t Burtord ” being both a sur- 
name & a geographical name. 

The Board of Trade referred the matter to the ct. 
The word ‘* Burford ” had been selected & used by 
appets. as being tbe surname of the founder of tl 
business in the United States, who was also largely 
interested in the co. Appcets. adduced evidence 
to prove that the word ‘ Burford ’? when used in 
connection with commercial motor vehicles, 
denoted vehicles of their manufacture. ‘lhe user 
of the name had extended over about three & a 
half years, during which time between 400 & 500 
of such vehicles had been sold in this country : — 
Held: (1) on the evidence the name “ Burford ”’ 
was distinctive in the United Kingdom of appcts.’ 
commercial motor vehicles, not only to persons 
connected with the motor trade, but also to buyers 
& users of, & to persons interested in such vehicles ; 
(2) having regard to appcts’ business & to the rapid 
growth of their trade, the high reputation which 
their goods had already acquired, & the wide area 
over which that reputation extended, the fact that 
the user of the name had only extended over the 
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short period of three & a half years was not a 
sufficient ground for refusing registration; (8) length 
of user was important only in considering the 
question of fact whether a name mark had become 
distinctive of appct.’s goods; therefore the 
application to register ought to be directed to 
proceed.—/te Bukrorp (H. G.) & Co., LTYD.’s 
APPLICATION, [1919] 2 Ch. 28; 88 L. J. Ch. 186; 
120 L. 'T. 591; 385 T. L. R. 319; 63 Sol. Jo. 409 ; 
36 TR. PP. C. 139, C. A. 


Annotations :—As to (3) Apld. Re Ieno’s Applns. (1919), 
37 K.P. CL 1; Re Thornycroft’s Appin. (1920), 37 RL PLC. 
25. Cenerally, Refd. dtc Avery's Appin. (1919), 36 BR. PLC. 
89; Le Winget’> Appin. (1919), 36 BR. P.O. 75. 


93. -- — -} —John J. Thornycroft & (Co., 
Ltd., & their predecessors in business had, since 
the year 1896, carried on business in this country 
as manufacturers of commercial motor vehicles, 
which had throughout the whole of that period been 
sold as “ Thornycroft’’ vehicles. They applied 
under Trade Marks Act, 1905 (c. 15), 5. 9, para. 5, 
for registration of that name in class 22 in respect 
of commercial motor vehicles & applied to the et. 
for an order ander that paragraph :—Held: 
appets. had established that the name ‘ Thorny- 
croft’? had acquired a distinctiveness entitling 
them to proceed with registration.—Re THORNY- 
CROFI’S APPLICATION (1920). 37 RK. PP. C 25. 

94. — - —~-——.] -Crossley Brothers, Ltd., who 
were the successors in business of Crossley Brothers, 
Who commenced business in co-partnership in 
1866 made two special applications to register the 
word “ Crossley’ as a trade mark in class 6 in 
respect of gas & oil engines & in class 18 in respect 
of gas generating plant. The applications were 
referred to the ct., & appets. adduced evidence to 
show that they or their predecessors had manu- 
factured gas engines since 1870, oil engines since 
1891, & a gas generating plant since 1J01, & that 
the word Crossley had been used as their trade 
mark continuously from those dates respectively. 
Comment was mnade on behalf of the Registrar of 
Trade Marks as to the wording of some of the 
declarations, but subject to this the applications 
were not objected to. The applications tor registra- 
tion were ordered to be proceeded with.—/lte 
CROSSLEY BroruErs, Lirp.’s APPLICATION (1921), 
38 R.P.C. 81. 

95. —-- | —F.Reddaway & co., Litd., made 
four special applications to register the name 
* Reddaway’”’ as a trade mark in respect of 
machine driving & carrying belts & bands included 
in class 25, hair-woven machine driving belting 
& other belting included in class 35, india-rabber 
goods for mechanical purposes inelided in class 40, 
& hose of all kinds included in class 50, & 
applied to the et. for an order under Trade 
Marks Act, 1905 (c. 15), s. 9 (5) Evidence 
was adduced that appets. had carried on since 
1892 the business previously carried on since 1873 
by F. Reddaway & co. as manufacturers of (inter 
alia) machine belting, hose-piping & rubber for 
mechanical purposes; that the name‘ Keddaway ” 
had been used since 1880, either alone or in 
conjunction with words indicating the manu- 
facture of appcts., or their predecessors, & in com- 
bination with their registered trade marks, & had 
long been recognised as indicating goods of appcts.’ 
manufacture or selection. The applications were 
unopposed :—eld : the name had been used gs 
an indication of the manufacturer, & not as the 
name of the article; & the Kegistrar of Trade 
Marks was directed to proceed with the applications. 
—Re REDDAWAY (I.) & Co., L1p.’s APPLICATLON 
(1921), 38 KR. P. C. 83. 

-——,|—Perry & Co., Lid., the suc- 
cessors of a business established in 1824, made @ 
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Sect. 2.—What trade marks registrable: Sub-sect. 6, 
C. & D.) 


special application to register the word ‘ Perry ”’ 
as a trade mark in class 13 in respect of free wheel 
clutches & driving chains for cycles. The applica- 
tion was referred to the ct. & appcets. who were the 
registered owners of many trade marks comprising 
the word ‘‘ Perry ” for pen nibs & other stationers’ 
sundries, adduced evidence to show that, ever since 
1888 & 1901 when they had commenced the manu 
facture of chains & free wheels respectively, they 
had consistently used the word “ Perry ”’ as their 
trade mark for those articles, & that the word was 
distinctive of their goods. No objection was taken 
on behalf of the Registrar of Trade Marks. The 
application was ordered to be proceeded with.— 
tte Perry & Co., Isrp.’s APPLICATION (1921), 38 
R. PLC. 195. 

97. —.| Application was made for 
registration in class 9 of a Tysade Mark consisting 
of the word ‘‘ Obermeier ” in respect of grand & 
upright pianos. Appcet. had previously registered 
the word, but the reyistration had lapsed in 1921. 
Application was by a German firm, the successor 
of a firm which had originally supplied appct. 
with the pianos to which the mark had been 
attached. The successor firm had registered the 
word “ Obermeier ’? m Germany. The grounds 
of opposition were that the mark was not capable 
of distinguishing appets.’? goods by reason of its 
being a surname & being the name of the opponents 
firm which had used the name “ Obermeicr ”’ on 
pianos sold & shipped by it to Great Britain since 
1905, & was so using it:—Held:. the word 
‘ Obermeier ’? had in the past been put forward 
by appet. as a surname & was according to its 
ordinary signification a surname; distinctiveness 
had not been established; having regard to 
advertisements by appet. & the marking on the 
Pianos, the name must have meant to purchasers 
a plano manufactured at a particular factory in 
Germany & possibly that appct. was sole agent for 
the sale of them in this country, the user of the 
word *f Obermeier ” thereafter in connection with 
pianos not of the manufacture of the opponents 
would be calculated to deceive.—Re WARSCHAUER'S 
APPLICATION (1925), 43 RL DP. C. 46. 
ahr ROMERO :— Refd. Lacteosote vr. Alberiman, [1927] 2 Ch. 


98. Name not adapted to distinguish.|— 
Special applications by VPope’s Electric Lamp 
Co., Itd.,to register the word ‘‘ Pope ”’ as a trade 
mark for incandescent electric lamps were referred 
by the Board of Trade to the ct. The evidence 
established a prind facie case of the word having 
become identified by user with the goods of appct. 
co.:—Held: the word ‘ Pope,” being for all 
essential purposes the surname of the manufacturer 
of appet. co.’s goods, was not in its nature adapted 
to distinguish them trom the goods of other persons 
of the name of Pope, & could not become so adapted 
by user so as to be capable of registration as a trade 
mark under Trade Marks Act, 1905 (ce. 15), 5. 9, 
para. 6.—-Re Popr’s ELectric LAMP Co., Lrp.’s 
APPLICATIONS, [1911] 2 Ch. 382; 80 L. J. Ch. 682 ; 


105 7..'7T. 5803 27 T. L. BR. 567. 
-fnnotahons ;—Apld. Re Lea’s Appln., [1913] 1 Ch. 446. 
Consd. Teofani v. Leufani, Ze Teofani’s Trade Mk., [1913] 


4 Ch. S40, 

99. - ~.|—Previous to 1868 R. J. Lea, 
a tobacconist, had supplied to one Boardman, a 
licensed victualler in Manchester, a tobacco 
mixture which became known & was asked for as 
‘* Boardinan’s * mixture. In 1868 R. J. Lea, 
with Boardman’s sanction, began to sell this 


mixture to the public under a label bearing the 
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words ‘‘ Boardman’s Smoking Mixture’ in 

addition to other matter, including the name, 

address, & a trade mark device of R. J. Lea. This 
label was registered in 1887 as a whole for ‘‘ tobacco 
being a smoking mixture.’’ In 1910 R. J. Lea, 

Ltd., the successors in business of R. J. Lea, 

applied to register the word ‘‘ Boardman’s” under 

Trade Marks Act, 1905 (c. 15), s. 9 (5), as a trade 

mark in respect of manufactured tobacco. ‘There 

was evidence that, in a limited market among 
persons who knew & liked the mixture, it was 
known & spoken of as ‘‘ Boardman’s,’”’ & that the 
word had been used as a trade mark in connection 
with goods for the purpose of indicating that they 
were the goods of appets. ‘The application having 
been referred to the ct. by the Board of Trade, 
it was dismissed by the judge on the ground (inter 
alia) that a mere surname of an individual appct., 
though it might be adapted to distinguish the goods 
of all the persons, taken collectively, who bore 
that surname from the goods of other persons bear- 
ing a different surname, was not adapted to dis- 
tinguish the goods of the appct. from those of other 
persons within the meaning of that expression 
in Trade Marks Act, 1905 (c. 15), & ought not, 
therefore, to be registered under Trade Marks Act, 

1905 (c. 15), 8. 9 (5):—~Held: on the evidence 

the word “ Boardman’s’? was not “ adapted to 

distinguish ” the goods of the appets. from those 
of other dealers in tobacco, & was not therefore 
registiable as a ‘ distinctive mark ” within Trade 

Marks Act, 1905 (¢. 15), 3. 9 (5).—Re Lea (R. J.), 

Lrpws APPLICATION, [1913] 1 Ch. 446 ; 52 L. J. Ch. 

2413; 108 L. 7.855; 20 T. L. R. 384; 57 Sol. Jo. 

3733; 301. P. C. 216. CL A. 

Annotations :——Consd. Teofam ¢ Teofant, Ae 'eofani’s Trade 
Mh., (1913) 2 Ch. 5453 Eto Nattonal Galvanizers’ Appin. 
eg 37 FR. D.C. 202. Refd. Ae Crawford’s Appin. 
[1917] 1 Ch. 5503 Re Avery's Appin, (1919), 36 Rh. P. C. 
89; dd Burford’s Appin, [19L9] 2 Ch, 28, 

100. — — .|—-Slazengers, Ltd., made a special 
application to 1egister the word ‘ Slazengers ’’ in 
class 49 for games of all kinds & sporting articles 
not included in other classes. Slazengers, Ltd., were 
the successors in business of a firm called Slazenger 
& Sons. The application was referred by the 
Board of Trade to the ct. when registration was 
asked for of “ Slazenger.” Appcts. filed evidence 
with a view to show the user of the name on their 
goods for many years, & that their goods had 
become identified with the name :—Held: there 
was no evidence of the actual use of ‘‘ Slazenger ”’ 
as a trade mark, & independently of actual use, 
there was not sufficient evidence to satisfy the ct. 
that the name was ‘adapted to distinguish ”’ 
appets.’ goods.— Re SLAZENGERS, Lip,’s APPLICA- 
TION (1914), 38L RR. P. C. 501. 

101. --— -— .|—In 1922, the Robert Bosch 
Akt., a German co. which had succeeded Robert 
Bosch in the business of manufacturing magnctos 
& other electrical units at S. Germany, applied 
to register the surname ‘‘ Bosch ” as a trade mark 
in classes 6 & 13 in respect of magnetos & certain 
other electrical units. The applications were 
opposed by the American Bosch Magneto corpn. 
on the grounds that the name ‘' Bosch ”’? was not 
distinctive, & was calculated to deceive by reason 
of its having been used by the opponents both 
separately & as a part of their corporate title. 
The applications were allowed. The opponents 
appealed to the ct. & the motion was heard with 
witnesses. It was not contested by opponents 
that at the outbreak of war the name ‘ Bosch ”’ 
had been distinctive of appct.’s goods, but it was 
contended that, by reason of circumstances existing 
during & since the war, the meaning of the name 
had been changed, & that appcts. had by their 
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conduct acknowledged & contributed to that 
change. Some years prior to the war with the 
assent of Robert Bosch a co. had been formed 
in America for the purpose of distributing the 
German ‘ Bosch ’”’ products; that co. had also 
munufactured magnetos, ete., & evidence was 
given that it had been the policy of the co. to lead 
the American public to believe that the products 
marketed by it were of American origin. In 1918, 
the American Custodian of Alien Property took 
possession of that co.’s assets, which were subse- 
quently sold by the custodian to the opponent corpn. 
which was entirely independent of Robert Bosch 
& his concerns. Prior to the war there had been 
an English co. dealing in German ‘ Bosch ”’ 
products which had been taken over by the 
English Custodian, who had sold its assets. On 
the outbreak of war appcts.’ exports to this country 
had ceased. During & subsequent to the war 
period a very considerable quantity of magnetos 
& other electric units bearing the namo ‘ Bosch ” 
either alone or in combination with other words 
have been imported into this country from Amerca 
either as units or as parts of cars, lorries, ete. In 
1920 appcts. recommenced to export their products 
to this country, & marked their products with 
the name Robert Bosch, & with a trade mark 
consisting of an armature in a circle; they also 
advertised widely that all genuine Stuttgart goods 
were so marked :—Held: in order to sueceed 
appcts. must provethatat the date of the applica- 
tions substantially all people dealing with the 
goods in question recognised the name ‘ Bosch”’ 
as meaning, & meaning only, appcts.’ goods ; 
inthe period 1911-1922 at least as many ‘ Bosch ”’ 
units had been bnported into this country from 
America as there had been fromm Germany ; in 
view of such importations & of appets.’ extensive 
warnings as to the manner in which their goods 
were mnarked, it was impossible to say that at the 
date of the applications the name ‘ Bosch”? was 
distinctive of appets.’ goods; the provisions of 
Trade Marks Act, 1905 (c. 15), ss. 22, 39, 41 & 44, 
did not assist appets. ; the facts were not such as 
to Justify registration on the ground of concurrent 
user, the case was not one for allowing registration 
subject to limitations as to the mode or place of 
user 5 & the appeal should be allowed. —Re Boscu 
AKT.’8 APPLICATIONS (1925), 43 BR. PLC. 18. 

102. Necessity for close scrutiny.]——-TROFANI 
& Co., Lrp. v. Trorant, Re TRKOFANT & ©0.’s 
TRADE MARK, No. 81, ante. 





D. Mark Distinctive by User. 


103. Whether user sufficient-~Without inherent 
distinctiveness.] --Ne CAssuLLA (LEOPOLD) & Co., 
No. 54, ane. 

104. Mark identified with goods of applicant. |— 
B. & J. early in 1879 began to sell a particular kind 
of Turkish towel & to use upon it a label containing 
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These towels became known 
in the market as ‘‘ Osman Towels.”? Jn 1886 they 
registered the label as a trade mark. In 1889 
they brought an action against J. J. & co., who were 
selling similar towels under the name of Osman. 
J. J. & co. in defence alleged & proved that these 
towels had been manufactured & sold to them 
under the name of Osman by H. in 1851, & had 
been manufactured & sold by them from 1882 
down to the present time as “ Osinan’s’”’ & that 
the towels so manufactured by TI. & by them had 
been publicly sold by Li. & other firms. Pltf.’s 
case was that they had arranged with IT. to dis- 
continue manufacturing these towels, & that they 
were not aware of any manufacture by defts. 
themselves, although they had procured ‘6 Osman ”’ 
towels from deft.’s, believing them to be part of 
L.’s stock. Defts. had also from time to time 
purchased Osman towels from pltfs. Defts. 
moved to rectify the Register of Trade Marks 
by expunging the word ‘' Ostnan’”’ from the 
registered Trade Mark : —/Ield: ** Osinan ”’ 
denoted a particular towel of plff.’s nianufacture 
& not the name of the towel by whomsoever manu- 
factured ; the word was not common to the trade 
& it was not proved that pltf.’s knew of deft.’s 
user of the word Osman on towels of deft.’s manu- 
facture & therefore pltf.’s were entitled to register 
as they did in 1886. The motion to rectify must 
be refused & an injunction to restrain deft.’s from 
infringing the registered trade mark granted.— 
BanrLow & JONES vt. JOHNSON, JABEZ & Co. (1890), 
ve) Corey rent Gages |) a ree 

Annotations + —Refd. Rk Magnolia Metal Co.'s ‘brado Mks., 

Jer p, Atlas Co, (897), 66 L. J. Ch. 498: Sen Sen Co. tv. 

Britten, (1599) Lo Ch. 692. Mentd. Iricld v. Wagel 

Syndicate, [L900] 1 Ch. 651. 

105. | By a written agreement made in 
1898 between the predecessors of appets. & L., 
ib was agreed that L. should permit them to manu- 
facture & sella certain pattern of bedstead under the 
name of the lL. bedstead, on payment of a royalty. 
The pattern of bedstead referred to was a bed- 
stead constructed in three parts, & had been 
approved by L. in 1881, when he gave verbal 
permission for the use of his name upon these 
bedsteads. ‘There was evidence that since 1881 
the name of LL. had been continuously applied to 
bedsteads constructed on the above principle by 
appets. & their predecessors, & to nothing else, 
& that the bedsteads had become well known to 
the trade generally as the L. bedsteads. Upon 
an application referred to the ct. by the Board 
of Trade for the registration of the words ‘‘ Lawson 
Tait’? as a trade mark in class 41 for bedsteads :— 
Held: the name ‘‘ Lawson Tait”? must be deemed 
to be a distinctive mark in respect of bedsteads 
of the pattern referred to in the agreement of 
1898, within the meaning of Trade Marks Act, 
1905 (c. 15), 5. 9 (5), & the registrar must be 
directed to proceed with the registration of it 


the name ‘‘ Osman.”’ 


7 Rh. P. C. 31.—IR. 
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1041. Mark identified with goods of 
applicant.}-- The letter D Was 
Hiei used to denote a particular 
shape of ploughshare, but in Process 
of time came to be associated solely 
with shares of pltf.'s manufacture. 
Pitfs. then registered D. as a trade 
mark :- Held: the registration was 
valid.—Hornsspy v. TWupson (1890), 
11 N.S. W. Kq. 148.—AUS. 


104. fi. ——.] —Unrrep STaTEs PLAY - 
Ne CAN lege. HMRAT (1917), 39 
~L. RR. 249: § ota Hos ‘ 
68.8. C. R. 603.-—CAN. Pres 


104 185, -}+—Petitioners had manu- 
factured biscuits, cake, puddings & 





infants’ food for a great number of 
years, & bad adopted & used the word 
or name “ Christie ” as a trade mark 
on labels & in advertising to denoto 
& distinguish their goods. The word 
** Christio ?? had been used alone, not 
associated with the word “ biscuits ”’ 
or other words, & hed acquired a dis- 
tinctive meaning :—Held: the word 
** Christie ’”? should be registered as a 
specific trade mark to be used in con- 
nection with the manufacture & sale 
of biscults, cake, puddings and infants’ 
food.—FRe Crristin BROWN  Co., 
Lrp. (Ont.) (1920), 20 Wxeb., C. RR. 
119; 58D. L. R. 286.—CAN. 


104 iv. -+—-Bopneaa Co., Ltn. & 
RIVIERE v. OWENS (1889), 23 L. RR. 





rr. 371 3 





104 v. -J1— Where there was 
evidence that the words ‘* Mile End ” 
had been identified with appct.’s 
erochet cotton by user for the pre- 
eeding teu years, & where the ct. was 
sutistied that the term ‘* brilliant ’”’ as 
applicd to the said crochet cotton was 
not a mere laudatory epithet & had 
also obecn identitied with the said 
cotton for the period mentioned :— 
Held: for the purposo of the appH- 
eations to the Rogistrar of trade 
marks the words were to be deemed 
distinctive marks.- -7?e CLarKk & Co., 
Lrp. (1912), 32. N. Z L. R. 690.—N.Z. 

104 vi. —- -.J—-Ite MILILHOoFF & Co., 
Lrp. (1915), 34 N. Z. L. R. 946,.—N.Z. 
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in respect of those bedsteads.—Re WuUITFIELDS 

BEDSTEADS’ LTD.’S APPLICATION, [1909] 2 Ch. 378; 

78 LL. J. Ch. 677; 101 L. T. 20; 53 Sol. Jo. 598. 

Annotation :-—Retd. Re Lea’s Appin., Re MceEwan’'s Applo., 
(1912) 2 Ch. 32. 

106. ~——.|— Boake (A.), RoBERTS & Co., Lrp. 
v. WAYLAND (W. A.) & Co., te BoAKE (A.), 
RovertTs & Co., Lrp.’s Trapi Marks, No. 713, 
post. 

107. -—— Latin word.] -(1) A Latin word will 
not necessarily be refused registration as a trade 
mark because its Knglish equivalent could not be 
registered. It may be registered if it has not 
become a part of the Hnglish language & has 
become distinctive of appcets.’ goods by long user 
& there is no danger of confusion or Inconvenicnce 
to other traders. 

(2) When an application is referred by the 
Board of Trade to ct. under s. 9 (5) of the Act 
of 1905, the ct. will not make any declaration that 
the proposed mark is or may be distinctive, but 
will only direct the registrar to aveept the applica- 
tion in order that it may be proceeded with in the 
ordinary way.-—Re Axr. B. ALF. Toorrs & Co.’s 
TRADE MARK ‘ Primus,” [1910] 2 Ch. 64; 79 
Tr. J. Ch. 4483 26 T. L. BR. 463; 54 Sol. Jo. 476 5 
27. P.O. 461. 
almnotations : —.1s8 to (1) Refd. Re Lea’s Appin., [1913] 1 Ch. 

446; 2@e Carl Lindstroem Akt.’s Trade Mh., (1914) 2 Ch. 

103. Generally, Reid. fe Itala Vabbrica di Automobile 

(1910), 27 NOP. CC. bo. 

108. |— Re IraALA FABBRICA DI AUTOMO- 
BILVYS APPLICATION, No. 349, post. 

109. —- ~.]—The National Cash Register co. of 
the United States applied to register the word 
‘* National ”’ in class 6 in respect of cash registering 
machines & other goods. The Registrar of Trade 
Marks held that the use of this word by a private 
trader would be caleujated to lead the public 
to believe that the goods were produced under 
public auspices & for the common benefit, & 
that the proposed mark was not adapted to dis- 
tinguish appct.’s goods; & on this ground as well 
as in the exercise of his discretion, he refused the 
application :—Held: the word “ National’ had 
identified appcets.’ goods for thirty years; if was 
not calculated to deceive, & its registration ought 
not to be refused in the exercise of judicial dis- 
eretion.—te NATIONAT CASH Riruisrer (Co.'s 
APPLICATION (1917), 3841. B.C. 354. 

Annotations : —Distd. Impertal Tobacco Co, of Great Britain 
& Ireland v. De Pasquali (1918), 87 L. J. Ch. 293 5 fee 
National Galvanizers’ Appin. (1920), 37 BR. BP. oc. 202. 
Refd. fe Diamond Tl Motor Car (o., [1921] 2 Ch. 583. 
110. —— .! Since 1855 M. & his predecessors 

in business had used the words ‘‘ Moore & Moore, 

London,” as a trade mark in respect of piano- 

fortes manufactured & sold by them. In 1915 

M. applied for the registration of this mark as an 

old mark in class 9 in respect of pianofortes. The 

Registrar of Trade Marks refused the application 

& appct. appealed by motion to the ct. Appct. 

also made a special application for the registration 

of these words as a trade mark under Trade Marks 

Act, 1905 (c. 15), s. 9 (5), & asked that this applica- 

tion should be heard by the ct. on the two matters 

coming on for hearing before the ct., it being 
established that this mark had become distinctive 
of appcts.’ goods, the Registrar was directed to 
proceed with the second application. No order in 
respect of the first application was made on the 
appeal, but this was to be without prejudice to 
any fresh application to register the mark as an 
old mark.—Ite Moore’s APPLICATION (1917), 34 
R. VP. C. 154. 
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111. .|—A co. organised under the laws of 
Massachusetts, U.S.A., had for many years carried 
on business as manufacturers of abrasive materials 
composed mainly of aluminium oxide. In 1900, 
they gave the invented name ‘*‘ Alundum ”’ to their 
artificially produced abrasives to distinguish them 
from the natural product corundum. In the 
course of manufacture they employed a patented 
electric furnace, but the use of this furnace was not 
essential to the production of ‘‘ Alundum.”’ The 
co.’s goods were extensively sold in this country 
by selling agents. In 1907, the co. registered the 
name ‘ Alundum ”’ as a trade mark in the United 
States, & subsequently in other countries. In 
1908, they applied in this country to register 
** Alundum ” as a trade mark in class 50 in respect 
of grinding materials; this application was 
refused by the Registrar mainly on the ground 
that ‘‘ Alundum’”’ was the name of a patented 
article, he being misled by erroneous statements 
in a catalogue published by an agent of the co. 
In 1909, they entered into an agreement with 
A. & Co. of Chicago, relating to the purchase & 
sale by the latter of appets.’ abrasives ; & by the 
agreement A. & Co. agreed to use appets.’ trade 
mark ‘* Alundum ”’ in conjunction with their own 
name on all abrasives made from ‘ Alundum ”’ 
but on no other abrasives. On May i, 1916, 
appcts. again applied for the registration of 
* Alundum ” as a trade mark in class 50, in respect 
of abrasive inaterials composed substantially of 
aluminium oxide, but this appleation was also 
refused by the Registrar. Appets. appealed from 
this refusal by notice of motion to the ct. & filed 
evidence from which it appeared that the word 
‘© Alundum ”’ was recognised throughout the trade 
as distinctive of appets.’ goods :—Meld: on the 
evidence before the ct. “ Alundum’”’? was not a 
trade name or the name of a patented article, but 
was distinctive of appcts.’ products, & this dis- 
tinctiveness was not in any way limited by the 
agreement with A. & Co.—/’e NORTON Co.’s 
APPLICATION (1919), 86 R. B.C. 153, 

112. —-.| Re WitLys-OviRLAND  Co.’s 
APPLICATION (1920), 37 R. P.O. 244. 

113. — _..| -J. J. carried on a business in Lau- 
sanne, Switzerland, selling, amongst other things, 
self massage rollers of which he was the inventor & 
patentee. Ie was the registered proprietor in 
Switzerland & under the International Registra- 
tion of a trade mark consisting of the words 
‘* Le Vampire,” which was applied to his rollers. 
From Aug. 1926, Elaine Inescourt (afterwards 
laine de Winat) imported JF*reiss’ rollers. The 
rollers were sent in cardboard boxes, the rollers 
& boxes bearing the words ‘‘ Le Vampire” & 
Preiss’ trading name ‘ Jie Wilma, Jausanne,”’ 
& with them were supplied pamplhiects bearing the 
words ‘sold by Maison Wilma, Lausanne,” & 
“lia Wilma, TLausanne.’’ Klaine Inescourt sold 
the rollers in Kngland, putting her trading name, 
Blanche Verlaine, on the inside of the boxes, &, 
in most cases, covering Freiss’ trading name on 
the pamphlets with her trading name. In 
Dec. 1926, Elaine Inescourt registered the words 
‘* Le Vampire ” in England: in Apr. 1928, Julien 
Freiss moved to expunge the Trade Mark from the 
Register. 

Appct. contended that ‘‘ Le Vampire ’’ rollers 
meant in England his rollers, & that resp. could not 
acquire a title to a mark used by appct. in 
England; Resp. alleged that there was no user 
of the trade mark in England by appct., & that the 
trade mark denoted her merchandise exclusively : 
—Held: there was a user by appct. in England of 
the words ‘‘ Le Vampire’”’; the trade mark was 
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not. distinctive of the goods of resp.; & the 
registration was made without sufficient cause, & 
the mark should be struck off the Hegister.— 
Re INEScouRtT’s TRADE MARK (1928), 46 R. BP. C. 
13. 

114. —-~— Within limited area.]— A mere lauda- 
tory epithet cannot acquire by user the quality 
of distinctiveness within Trade Marks Act, 1905 
(c. 15), 8. 9 (5), so as to render it capable of registra- 
tion as a trade mark. 

Upon a special application to register the word 
‘ Perfection ’’ as a trade mark for common soap 
it was proved that for many years past appcts. 
had advertised their soap under that name & had 
also used the name upon the cakes of soap sold 
by them, but always in conjunction with their 
own name & that in many partsof England appcts.’ 
soap had hecome known to a large extent as 
Perfection ”? soap :—I/eld: the word ought not 
to be admitted to registration. —J?ce CROSFIELD (J.) 
& Sons, Lrp., [1910] 1 Ch. 1830; 79 L. J. Ch. 211; 
101 L. T. 587: 26 T. L. R. 1003; 26 R. P. C. 8387, 
(A. 
wfnnotations -- Consd, Ie Gramophone Co.’s Appln., [1910] 

2 Ch. 423. Apld. Jt Cassella, [1910] 2 Ch. 240; Te 

Pope’s Klectrie Lamp Co.’s Applns., [1911] 2 Ch. 382. 

Consd. Teofani v. Teofani, Ze Teofani’s Trade Mk., (1913) 

2h. 545. Apld. Re Massachusetts Saw Works (1918), 

35 RL PLO. 137.) Reid. ve Akt. B.A. F. Hyorth’s Trade 

Mk. ** Primus,’ [1910] 2 Ch. 645 Thorne v. Sandow (1912), 

106 L, T. 926 ; Ze Lea’s Appln., [1913] 1 Ch. 446; Regr. of 

Trade Mks. vo. Du Crog, [1913] A.C. 6243; Sharpe v. Solomon, 

Re Sharpe’s Trade Mk. (1914), 814 L. J. Ch. 200 3 #e Berna 

Commercial Motors, [L915] 1 Ch. 414 5 J2é Garrett's Appin., 

(1916) 1 Ch. 4363; Re Nutional Cash Register Co. (1917), 

3LE RR. BP. CO. 3545) Imperlal Tobacco Co. of Great Britain 

& Ireland v«. Pasquali, #&e linperial Tobaceo Co.’s Trade 

Mhrx., [1918] 2 Ch. 20735) de Burford's Appln., [1919] 

2 Ch. 283 #c National Galvanizers’ Appln. (1920), 37 

RB. PP. CC. 2023; ste Union Nationale Inter-Syndicale’s 

Applin., Ae Bass, TateldY & Gretton’s Opposition, [1922] 

20h. 6535 fe Davis’? Trade Mkp., Davis vo. Sussex Kubber 

Co., (1927) 2 Ch. $45. 

115. User in foreign country.|—Re Dramonp T 
Moror Car Co., No. 68, ante. 

116. .| - BANU AM (GEORGE) & Co. v. REDDA- 
WAY (F.) & Co., No. 837, post. 

Geographical name.|-—Sce Sub-sect. 6, B., ante. 

Surname.|]——Sce Sub-sect. 6, C., ante. 





EE, Other Cases. 
117. Mark in foreign characters.) —BROADUURST 
v. BanLow, [1872] W. N. 212. 
| kana -—Refd. Raggett v. Findlater (1873), lL. RR. 17 Kq. 


118. --— .J}—~R. & co. applied under Trade Marks 
Registration Act, 1875 (c. 91), to register the word 
“Tod”? written in Arabic characters, as a trade 
mark. The Registrar of Trade Marks declined 
to register the mark, stating that he was acting 
in accordance with a regulation, established for 
his guidance by the Comrs. of Patents, that 
applications to register words in foreign character 
could not be entertained :—Held: the Comrs. 
of Patents had no power to make the rule referred 
to, & R. & co. were entitled to have their trade 
mark registered.—Re ROTHERITAM’S TRADE MARK 
ne es 14Ch. D. 585 ;49L. J. Ch. 5113 4831. T. 1, 


«lnnotations : —Refd, Ite Leaf's Trade Mk. (1886). 33 Ch. D. 
4 > Jte Trade Mk, of Dewhurst, [1896] 2 Ch. 137. 
119. Initials coupled with symbol or word.]—- 

Re Barrows’ TrapE Marks, No. 300, post. 

_ 120. -——.]—A certain mark had been registered 

In 1902 as a trade mark consisting of a single circle, 

scrolls & three initials in the form of a triangle 

within the scrolls, the background being dark & 
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o h. Descriptive letters.) --Vhe letters by 
C.A.P,” standing for the words vali 


acid phosphates,” a 
naine for acid phosphates manufactured 
pltfs., were held to constitute a 

trade mark.— PROVIDENT CHEMI- 
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the circles & initials in relief. A similar mark only 
in the flat & treated by appcts. as identical & not 
registered had been continuously & extensively 
used by them since 1905 until Aug. 1916, when the 
Patent Office complained of its being used with the 
words ‘* Registered trade mark.” Appcts. there- 
upon without admitting any distinction filed a fresh 
application to register this mark :—Held: (1) it 
had become distinctive by uses within Trade Marks 
Act, 1905 (c. 15), s. 9 (5), & ought to be registered ; 
(2) it was not an attempt to register initials & 
would not cause substantial difficulty or confusion 
in view of the rights of user of other traders.— 
Re British THoMsonN-Ilouston Co.’8 APPLICA- 
TION (1917), 61 Sol. Jo. 353. 

121. Mark in common use in trade—Though 
prima facie distinctive.|—BURLAND v. BROXBURN 
Oi. Co., Re BuRLAND’sS TRADE MARK, No. 474, 
post. 

122. .|—A trade mark consisting of the head 
& shoulders of the picture known as Gainsborough’s 
‘** Duchess of Devonshire” was registered by pltfs. in 
Jan. 1892, in class 38, for ‘‘ hats, bonnets, & similar 
head coverings.” Jt was alleged that deft., who 
also carried on a millinery business, had infringed 
pltfs.’ trade mark by affixing to his premises, while 
in the course of erection, a board upon which there 
was a painted reproduction of the Duchess; that 
he had also exhibited the same mark upon posters 
& advertisements in connection with his business, 
& that he used boxes for delivering millinery, etc., 
& notepaper containing reproductions ot pltfs.’ 
trade mark. Deft. alleged that he had for seven 
years past or thereabouts used representations of 
the Duchess in various ways in connection with his 
business as a milliner. lt was proved that the 
picture in question had from the year 1876 been in 
common use in the hat & millinery trade as an 
ornamentation upon various papers, circulars, etc., 
used by milliners in their business. Pltfs. had 
never used the trade mark on the actual goods 
supplied by them, but they had often used if on 
labels affixed to the boxes in which the goods 
were delivered to customers as well as on bills, 
receipts, ete. Deft. had used the mark which 
constituted the alleged infringement in a similar 
minanner :—Held: (1) in 1892, when the trade 
mark was registered, it was not, “ distinctive ”’ or 
capable of distinguishing the goods of pltf. as his 
manufacture or selection from the goods of all 
other persons; it was not therefore capable of 
registration, & it must be expunged from the 
register. Semble: (2) in order to justify the 
removal of a trade mark from the register on the 
ground of non-user, it must be shown cither 
(a) that at the date of registration there was no 
bond fide intention to use it; & that it has never 
in fact been used; or (b) if there was a bond fide 
intention to use & actual user for a short time, 
there has been actual abandonment over a long 
period of time.---LouIsE & Co., Lrp. v. GAINS- 
BOROVGH (1902), 87 L. LT. 591; 19 T. L. R. 99; 
20 KR. P. C. 61. 


Annotation :—As to (1) Refd. Young v. Grierson, Oldhum 
(1924), 41 R. PLC. ota. 


123. .|—Warwick TRADING Co., LrD. v. 
URBAN, Re TRADE Mark No. 216,821, No. 2], 
ante. 

124. - .| Application was made to register 
in class 50 in respect of window sash cords, trolley 
cords & are light cords a trade mark consisting 
of diamond shaped spots arranged in pairs 








CAL WoRKS v. CANADA CHEMICAL 
MANUFACTURING Co. (1902), 4 O. L. HK. 
mee O. W.R. 618; 220 L. T. 381. 


fancy 
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ositioned diagonally so as to form a double 

elix running the whole length of a cord. The 
application was opposed by several opponents, the 
grounds of opposition being that the mark was not 
in fact distinctive, that it was common to the trade 
& that its registration would preclude the 
opponents & other manufacturers from manu- 
facturing cord having coloured threads as indicated. 
in the mark which they were lawfully doing. The 
mark had been used in the United Kingdom 
by appcets. since 1901, & they contended that it 
had become distinctive of their goods. The 
Registrar held the mark was not distinctive nor 
adapted to distinguish the goods of appcts. from 
those of other persons & refused to register it. 
On appeal to the ct. Held: the mark in itself 
was not adapted to distinguish & had not become 
in practice & by use 50 adapted, but even if it had 
the Registrar was amply justified in refusing to 
exercise his discretion in favour of registration.— 
fie SAMSON CORDAGE Works’ APPLICATION (1927), 
44K. PLC. 313. 

125. Word in popular use.] —/’e NATIONAL CASU 
REGISTER Cows APPLICATION, No. 109, ante. 

126. - —.] - An application was made to 
register the word ‘‘ National” as a trade mark in 
class 13 in respect of certain metal hollow ware 
goods. The word was registered by appets. for 
other goods in that class. The application was 
opposed by the secretary of the Wrought MWollow 
Ware Employers’ Assocn. The Reyistrar refused 
the application on the ground that appets. had not 
discharged the onus of showing that the mark 
was free from objection &, on the evidence before 
hin, in the exercise of his discretion :—Ileld : 
the word ‘ National,” although per se registrable 
under Trade Marks Act, 1905 (ec. 15), s. 9, para. (4), 
was primd facie « word which ought not to be 
allowed to be registered; without satisfactory 
evidence to the contrary, the word was one which 
would be deceptive within sect. 113; on the 
evidence the word was not distinctive of appcts.’ 
goods ; the Registrar had exercised his discretion 
rightly &, if it were necessary for the ct. to exercise 
a discretion, the ct. must exrercise it in the same 
way.— fe NATIONAL GALVANI“ZERS,  Urp.’s 
APPLICATION (1920), 36 T. L. Tt. 78385 87 BR. B.C, 
202. 

127. Mark distinctive of particular goods—lIrre- 
spective of proprietor.|— (1) A German co. who 
were the owners of the Apollinaris mineral water 
spring at Neuenahr in Rhenish Prussia, applied 
to register the word “ Apollinaris’”’ in Hngland 
in class 44 in respect of mineral waters. There 
was evidence of very extensive user of the word 
‘* Apollinaris,” & that it meant the water from 
appets.’ spring & no other water. The Board of 
Trade having required the application to be made 
to the Ch. Div. :--Held: on appcts. undertaking 
“not to use the mark except in respect of water 
from their property at Neuenahr or the neigh- 
bourhood thereof,” the word ‘ Apollinaris ’’ ought 
to be deemed a “distinctive mark ” within the 
meaning of Trade Marks Act, 1905 (ce. 15), 5. 9 (4), 
& nught fairly be registered under the Act. 

(2) When the evidence shows that the word 
sought to be registered distinguishes the goods 
of the proprietor of the mark, it is not the less 
‘“ distinctive > of the goods of the proprictor 
because it also distinguishes the goods irrespective 
of the proprietor.—Re ‘ APOLLINARIs ” TRADE 
Mark, [1907] 2 Ch. 178; 76 L. J. Ch. 437; 96 
L. TT. 877: sub nom. Re Act. APOLLINARIS 


TRADE Marks, TRADE NAMES AND DESIGNS. 


BRUNNEN VORMALS GEORG KREUZBERG, 23 T. LR. 

516; 24 KR. P. C. 4386. 

Annotations :—As to (1) Consd. Ite Lea, Re McEwan (1912), 
81 L. J. Ch. 489. Refd. ste Karlsbad City Appln. eee , 
29 Rh. P. CG. 162; Re Reddaway's Appin., [1914] 1 Ch. 856. 
Generally, Refd. Teofant v. Teofuni, Re 'I'cofani’s Trade Mk., 
{1913} 2 Ch, 545. 

128. — .|—An application was made by 
M. to register the word ‘ Demos” as a trade mark 
in class 49 in respect of fishing tackle, except 
fishing hooks. ‘Chis application was opposed by 
R. on the ground that he was entitled to the mark, 
& he applied for registration of it as a trade mark 
in class 49 in respect of fishing gut substitute. 
The mark had been used in connection with that 
article by M. & R., but it was a matter of dispute 
between them what their business relations were 
& who was entitled to the mark. The Registrar 
refused to proceed with the applications until 
the rights of the parties hud been determined by 
the ct. ander Trade Marks Act, 1905 (c. 15), 8. 20. 
M. applied by notice of motion to the ct. for the 
determination of such rights, & the matter was 
entered in the witness list, vivd voce evidence being 
taken :—Held: the evidence showed that the word 
“ Demos ” in connection with fishing gut substitute 
had been used in a manner to identify it, not with 
the goods of any particular person, but with the 
particular article; R.’s application was refused, 
& M.’s application was also refused, so far as it 
related to fishing gut substitute ; &, as M. had been 
in the right as to the main dispute, namely, the 
ownership of the mark so far as it) belonged to 
either him or R., while in general there should be 
no costs of the application & opposition, the taxing 
master should distinguish & give to M. such 
extra costs as should have been occasioned by 
R.’s claim to be the substantial owner of the 
business & of the trade mark so far as connected 
therewith.—Re DE Maip’s AppiLicaTion & Ive 
RovTUSCHILD’s APPLICATION (1914), 31 4. P. C. 305. 

129. ~ ,|,—Appcts. applied to register as 
a trade mark the word ‘ Chocarvons ” in respect 
of a new sweetmeat of the same character as 
chocolate macaroons, but differing from them in 
general appearance & taste :--J/7eld > although the 
word was ‘an invented word” within Trade 
Marks Act, 1905 (c. 15), 8. 9, & was not “ calculated 
to deceive ” within sect. LL of the Act, ib was not 
used for the purpose of indicating the goods of 
appcts. within sect. 3 of the Act, but to denominate 
a particular kind of sweetmeat everybody had the 
right to make, & it ought not therefore to be 
registered as a trade mark.—/te WILLIAMS & 
Co.’s, Lrp. APPLICATION (1917), $6 Ta. J. Ch. 273 5 
116 L. TU. 4565 385 0.. L. R. 1995 61 Sol. Jo. 335 ; 
34 R. B.C. 197, CA, 

130. -— - --.|—Re DaAvis’s TRADE MARKS, 
DAVIS v. SUSSEX RUBBER Cu., No. 67, ante. 

131. Undertaking to confine mark to particular 
goods.|—Jte ‘‘ APOLLINARTS ”’ TRADE MARK, No. 
127, ante. 

132. Mark assigned to limited company—Omis- 
sion of ‘‘ limited ’’ from mark.|—J/te Bryant & 
May, Lrn. (1888), 4 T. L. R. 675. 

133. Photograph of inventor—Used with de- 
scriptive mark.j—A term which by judicial 
decision has become open to the trade as the 
proper description of an article made in accord- 
ance with the recipe of the original inventor, & 1s 
therefore publici juris, cunnot be registered as 
a trade mark either alone or in combination with 
a portrait of the original inventor ; & such portrait 
is not a sufficiently ‘‘ distinctive device’? within 
Trade Marks Act, 1875 (c. 9), 3. 10, to be capable 
of registration as a trade mark per se.—Re 
ANDERSON’S TRADE MARK (1881), 26 Ch. D. 409 ; 
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53 L. J. Ch. 664; 32 W. R. 677; affd. (1885), 54 

L. J. Ch. 1084, C. A. 

Annotations :—Expld. & Distd. Rowland v. Michell (1896), 
65 L. J. Ch. 857. Refd. Rowland v. Michell (1896), 66 
oe Ch. 110; Fe Faulder’s Trade Mk. (1900), 83 L. T. 


134. Photograph of manufacturer.|—ROWLAND 
v. ee Re ROWLAND’S, TRADE MARK, No. 754, 
post. 

135. Pictorial representation of form in which 
article sold.|—In 1861 pltfs. registered a design for 
the shape of blocks of Hine lead, being a cylinder 
terminated by a dome at one end. From that 
time they sold black lead in boxes upon which a 
black dome was impressed, & they imprinted 
a dome upon each block of black lead. This 
they did without regard to the shape of the 
blocks they sold, & there was evidence that the 
term ‘“‘ dome black lead’? had become known in 
the trade as denoting black lead of pltfs.’ manu- 
facture. In 1877 they registered a black dome 
as their trade mark for “ black lead.’ Pitfs. 
having brought an action to restrain infringe- 
ment of their trade mark defts. applied to have it 
expunged from the Kegister, & PEARSON, J., 
ordered it to be expunged on the ground that it 
was only a representation of the thing sold, which 
thing everybody was at liberty to make, & there- 
fore was not a good trade mark :—Ileld : there 
was no reason why 2 dome should not be a dis- 
tinctive mark for black lead, the evidence showed 
it to be in fact distinctive, it was therefore capable 
of registration as a trade mark.—Re JAMES’S 
TRADE MARK, JAMES v. SOULBY (186), 33 Ch. D. 
3892; 2° T. L. R. 868; sub nom. JAMES & SONS 
vy. Parry & Co., Re JAMES & SONS’ TRADE Mark, 
95 T. J. Ch. 915; 55 TT. 4153; 35 W. RR. 67; 
OR. P.O. 340, CLA. 
enon :—Consd. Louise v. Gainsborough (1902), 67 

o te 


ie l. 

136. Representation of prize medal awarded by 
trade exhibition.]—-In order to support an applica- 
tion for the registration of a trade mark, it must be 
shown, not merely that the trade mark consists of 
or contains an essential particular, as defined 
by sect. 64 of Patents, Designs, & Trade Marks 
Acts, 1883 to 1888, but that such essential par- 
ticular has been claimed as such in the application 
In accordance with the same sect. 

An application was made by Messrs. B. & M., 
match makers, for an order upon the Comptroller 
of ‘Trade Marks to register a label as their trade 
mark for ‘ wax vestas.”’ 

The label consisted of a slip of paper intended 
to fold round their small boxes of matches. 

The upper portion of the Jabel had on it two 
representations of a prize medal, obverse & 
reverse, surmounting a curved fillet, with the words 

Medalla de Oro,’? & underneath the fillet were 
the words “ Exposicion Universal de Barcelona.” 

There was evidence that no other match manu- 
facturer was using a label similarly arranged :— 
Held: the label was not a distinctive label within 
the meaning of Patents, Designs, & Trade Marks 
Acts, 1883 tu 1888.—Re Bryant & May, Ltn. 
(1890), 59 L. J. Ch. 763; 63 L. T. 676. 

137. Two ovals—Enclosing unregistrable de- 
scription of goods.]—B. registered a trade mark for 
corsets, consisting of two ovals, a smaller within 
a larger, & the words ‘ Worth’s Corsets” in 
ordinary type between the two. B. brought an 
action for infringement against T., who moved 
to expunge the trade mark :—JTeld: two ovals 
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141i. What may be calculated to 
deceive— Consideration of circumstances 


bility of injury to  others.J-—LiVER 
BROTHERS, LTV. v. ABRAMS (1909), 8 
Cc. L. RnR. 609.—AUS. 
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were not distinctive when applied to a corset, & 
as this was so, & as ‘* Worth’s Corsets ”’ in ordinary 
type was not registrable alone as a new mark, 
thercfore the mark must be expunged from the 
Register.—lte BRADLEY’s TRADE MARK (1892), 
9K. P. C. 205. 


Annotations :—Consd. Ie py Ugo Es Crossley’s Appln. & Royal 
Baking Powder Co. of New York, {1900] 2 Ch. 218. Distd. 
Jie Diamond T Motor Car Co., [1921] 2 Ch. 583. 


138. Initials of proprietors—Distinctive within 
limited area.|—Motor cab proprietors in London 
applied for registratign as trade marks for motor 
vehicles of two marks used by them for about 
three years on & in connection with their motor 
cabs in London. One mark consisted of the 
letters ““W” & ‘“G,” joined by the copulative 
symbol “ &,” written in a running hand with a 
distorted tail to the ‘‘G’”’ ending up under the 
“WW.” The other mark consisted of ‘‘W & G” 
in ordinary block letters. These marks had 
become in fact distinctive in the London district 
but not elsewhere. The Registrar refused the 
applications :—Held: the marks were not dis- 
tinctive within the meaning of the word in Trade 
Marks Act, 1905 (c. 15), 5. 9 (5), & were therefore 
not registrable.-—TRADE Marks REGISTRAR v. 
Du Cros (W. & G.), Lirp., [1913] A.C. 6215; 83 
L. J. Ch. 13 109 LT. 6873; 29 T. Ta R. 772 ; 
sub nom. Re Du CROSS’ APPLICATION, REGISTRAR 
OF TRADE MARKS v. lu Cros, 57 Sol. Jo. 728 5 30 
Rn. P. C. 660, H. L. 


Annotations: Consd. Re Slazenygers’ Appln. (1914), 3] 
kk. PP. CC. 501.) Apld. Sharpe v. Solomon, 7?e Sharpe’s 
Trade Mk. (1914), 84 Ti J. Ch. 2903 dete British Malk 
Products Co.’s Appln., [1915] 2 Ch. 202; ét Garrett's 
ApplIn., [1916] 1 Ch. 136.  Consd. /’e Cording’s Appln., 
(191G) 1 Ch. 422. Distd. dtc British Thomson-tlouston 
Co.’s Appln. (1917), 61 Sol. Jo. 303. Consd. Re National 
Cash Register Co. (1917), 34 2. BP. CL. $543) Ate Burford’s 
AppIn., (1919) 2 Ch. 2830 /te Diamond 'E Motor Car Co., 
(1921) 2 Ch. 5833 Banham vw. Reddaway, [1927] A. C. 406. 
Apld. /?e Samson Cordage Work’s Appin. (1927), 44 2B. PLC. 
313. Refd. Re Lea's Appln., [1913] 1 Ch. 446; Imperial 
Tobacco Co. of Great Britain & Ireland rv. Pasquali, 
fte Linperial Tobacco Co.’» Trade Mks., [1918] 2 Ch. 207. 


SUB-SECT. 7.—MARKS CALCULATED TO DECEIVE, 

Sce Trade Marks Act, 1915 (c. 15), s. 11. 

139. Meaning of ‘‘ calculated to deceive ’’—De- 
ceptiveness inherent in mark Iitself—Not similarity 
to other trade marks.|—-The words “ calculated to 
deceive,” in Trade Marks Registration Act, 1875 
(c. 91), s. 6, as applied to words registered in con- 
nection with trade marks, refer to deceptivencss 
in the words themselves, & not that arising from 
similarity to words used in other trade marks.— 
Re Horsnuren & Co.’s APPLICATION (1878), 53 
L. J. Ch. 237, n. 3; 50 Ta. TP. 23, n. 3 382 W. R. 5030, n. 
Annotations :—Apprvd. J’e Dunn’s Trade Mhs. (1889), 41 

Ch. D. 439. (See (1890), 15 App. Cas. 2.2). Refd. Blair 


» Stockh (3884), 52 L. T. 123; Leonard & Elhs v. Wells, 
Re Leonard & Elis’s Trade Mh. ({881), 53 h. J. Ch. 603. 


140. ---—.]—Hino v. Dunn, No. 180, 

ost, 

141. What may be calculated to deceive—Con- 
sideration of circumstances of particular case— 
Reasonable probability of injury to others.]—The 
fact that upon a part of a label, the whole of which 
is registered as a trade mark, there is printed the 
word “ trade mark,” is not necessarily calculated 
to deccive as suggesting that that part alone con- 
stitutes the trade mark. 

The ct. must decide from the circumstances 
of the particular case before it whether the position 

















141 ii. — —— ,] —The queés- 
tion whother a mark so nearly resombles 
another as to be Likely to decelve 
within the moaning of Trado Marks 
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Sect. 2.--What trade marks reqistrable : Sub-sect.7 -] 


of the word ‘‘ trade mark ” is calculated to deceive, 
& whether, if it is, there is a reasonable probability 
of any one being injured by it. 

In 1876 a label was registered as a trade mark 
by a firm of brewers as an “ old mark,’ 4.e., one 
which they had used for some years before Dec. 31, 
1875. Inthe centre of the label was a diamond or 
four-sided figure, & the label was surrounded by an 
ornamental border. Upon the diamond was 
printed the word ‘ trade mark.” The firm also 
in 1876 registered the diantond alone as a trade 
mark. In 1900 a rival firm of brewers applied to 
have the label removed from the register, on the 
ground that the printing of the word “ trade 
mark”? upon the diamond was calculated to 
deceive, as suggesting that it alone constituted 
the trade mark, & that the remainder of the label 
might) be imitated :— Held: under the circum- 
stances the position of the word “ trade mark ”’ 
upon the label was not calculated to deccive ; 
there was no reasonable probability of any one 
being injured by it; & there was no ground for 
removing the label from the register.—Re Bass, 
RATCLIFFE & GRETTON, Lrp. (No. 2) REGISTERED 
TRADE-Manks, (1902] 2 Ch. 579; T1 I. J. 
Ch. 779; 87 1. U. 408; SEW. R. S63 18 
T. L. RR. 785; 46 Sol. Jo. 6843; 19 R. P. C. 529, 
C. A. 

142. An application having 
been made for the registration of a device as a 
trade mark in class 42 in respect of gelatine for 
use as food or as an ingredient in food, the applica- 
tion Was opposed by a firm of general merchants, 
Who had used an exactly similar device in respect 
of tapioca & sago; but this device was not 
registered as a trade mark. The Registrar, 
acting for the Comptroller, refused the applica- 
tion. Appets. appealed, & the appeal was referred 
to the ct. The evidence filed on the appeal 
showed, contrary to that before the Registrar, 
that the opponents had not traded in gelatine : 
Held: having regard to the difference between the 
goods & the yeneral circumstances, there was no 
reasonable probability of deception, the applica- 
tion for registration was accordingly ordered to be 
proceeded with.—te LEINER’s APPLICATION (1903), 
20 KR. P.C. 253. 

143, — -- .| “The use of a Spanish brand 
name as part of a trade mark in connection with 
cigars may be, but is not necessarily, “ calculated 
to deceive ” within the meaning of Trade Marks 
Act, 1995 (c. 15), s. 11, as containing the false 
suggestion that the cigars are made in [[avana or 
some Spanish speaking country, when in fact 
they are made elsewhere. [ach case must be 
judged by its own special circumstances.— 
Re VAN DER LEEUW’S TRADE MARK, [1912] | Ch. 
40; 81L. 3. Ch. 100; 105 L. T. 626; 28 'T. L. RR. 
355 56 Sol. Jo. 03. 

144, -- — Mark formerly used with fraudulent 
addition-— Removal of fraudulent addition.]|—A 
cigar merchant applied to register as new marks 
certain labels to be applied to tobacco, whether 
manufactured or unmanufactured. 

Previous to the year 1887 he had used the marks 
on boxes of cigars in combination with the word 
‘Habana,’ though the cigars were in fact of 
Mexican growth & manufacture. The labels also 
contained words implying that he was the suc- 
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Act, 1905, 5. 53, must be determined 





upon 4& consideration of tho whole of k 
the marks or designa upon pitf.’s & 
deft.’3 goods.—Scuwnrres, Lrp. v. denote 


ROWLANDS (E.) PROPRIETARY, Lirp. 


(1910), 11 GC. L. RR. 347.—AUS. 
. Letitrs may ve words.)— %. 17. 
Letters which are conunonly used to 
words may 
culated to decelvo ’ within the meaning 
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cessor in business of a certain firm of M. & co., 
which he was not. The marks for the registra- 
tion of which application was now made, omitted 
the word ‘“‘ Habana,” &, substituting the true place 
of origin of his cigars, & his own name on the 
boxes, without any false addition as to previous 
businesses :—Held: the original fraudulent user 
of the marks disentitled appct. to have therm 
repistered as new marks, even though the dis- 
honest. portions were omitted, for to permit 
registration would in effect be enabling appct. to 
benelit by his former fraudulent conduct.—Re 
FuENTE’s TRADE Marks, [1891] 2 Ch. 166; 60 
L. J. Ch. 308; 64 L. T. 196; 3809 W. R. 489; 7 
T. L. R. 289. 


Annotations :—Refd. Paterson v. Kit Coffee Co. (1900), 27 
It. P. C. 5943 Bile Bean Manufacturing Co. v. Davidson 
(1906), 22 Rh. P. C. 553. 


145, ——-- Use of word ‘‘ London ’’—-By maker 

in Coventry.]—Re Hinu’s TRADE MARK, No. 44], 
vost, 
: 146. --—— Use of words ‘‘ trade mark ’’——On part 
only of registered mark.|-—Re Bass, RATCLIFFE & 
GRETTON, Lrp. (No. 2) REGISTERED TRADE- 
Marks, No. 141, anfe. 

147. — — Use of word common to trade.|-— 
WARWICK TRADING Co., Lrp. v. URBAN, Je 


TRADE MARK No. 216,821, No. 21, ante. 

148. ——- -|—An application was made by 
L. & K., a Belfast firm of whisky distillers, to 
register a label including a scroll with a blank 
left in front of the words ‘f V.O. Whisky.” It 
appearcd that the label had been actually used for 
some time with the word ‘“ Kinahan’s”’ there 
inselted & that a representation had been made in 
appets.’ price lists that it was already registered, 
& that appets. had done little business outside the 
Belfast district. The opponents, K. & Co., Ltd., 
trading as distillers in both Dublin & London, 
opposed the registration on the grounds that the 
term ‘‘ Kinahan’s Whisky ” was invariably used 
for their whisky & meant their whisky, & that the 
trade mark applied for would deceive in use 3 that 
appcts. in view of one of their previous registra- 
tions ought not to be allowed to cumber the 
Register with this mark; & that as they had 
misrepresented their mark as registered their 
application to register it ought to be refused. The 
Registrar decided in favour of appets. on all three 
grounds & allowed the application : --leld: the 
term ‘ Kinahan’s Whisky” had no = secondary 
meaning signifying the opponents’ whisky only, 
& that the proposed trade mark was not calculated 
to deceive 3 & also the conclusions of the Registrar 
on the other two points were sound.—Me LYLE & 
KINAHAN, Jirp.’s APPLICATION (1907), 24 KR. P. C. 
219, C. A. 





se gees :—Refd. /?c Bagots, Hutton’s Trude Mk., (1916) 
2Ch. 103, 
149. Use of word ‘‘ Royal ’’ —Where not 





under royal patronage.|—Re Royal WORCESTER 
Corser Co.’s APPLICATION, No. 348, post. 

150. — Use of Spanish brand name—-On cigars 
made in non-Spanish country.|—Re VAN DER 
LEEUW’S TRADE MARK, No. 143, ante. 

151. ——--__ Invented word.] — ite 
APPLICATION, No. 40, ante. 

152. —--- Use of word ‘‘ Colleen ’’—-Applied to 
non-Irish products.]--An application was made by 
a Scotch firm to register the word ‘ Colleen ”’ 
as a trade mark in class 18 in respect of all goods 


SALTER’S 


of Trades Marks Act (No. 2), 1890, 
Tho letters *““P. & OO.’ held 
to be ‘“ words.”—Re FERGUSON & 
Co.’8 TRADE MarK (1903), 29 V. Tn. R 


be words cal- 331.—AUS, 
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included therein &, in particular, cooking ranges. 
The application was opposed by an Irish assocn. 
on the ground that the mark when applied to non- 
Irish goods was calculated to deceive, as it would 
convey the idea that the goods were manu- 
factured in Ireland. The Comptroller-Gencral, 
as Registrar, allowed the applications & the 
opponents appealed to the ct. :—Held: the fact 
that the word ‘ Colleen” was upon a stove 
offered for sale in Ireland was not calculated to 
induce the belicf that the stove was of Irish origin ; 
the Registrar had arrived at a right conclusion 
when he decided that the application for registra- 
tion should be allowed to proceed ; & the appeal 
must be dismissed.—/?e JONES & CAMPBELL, 
LYp.’S8 APPLICATION (1924), 41 RK. P. C. 5238. 

153. Whether mark registrable —Mark not in fact 
deceptive —Possihbility of dishonest use immaterial.| 
—K. applied to register in class 3 for a pro- 
prietary medicine for human use, being a mincral 
salt preparation manufactured in Carlsbad, 
Bohemia, a mark consisting of the following par- 
ticulars: the words ‘‘ Kutnow’s Improved 
Effervescent Carlsbad Powder,” then below, a 
picture of the well known rock at Carlsbad with a 
chamois on the top, & below ‘‘ Hirschensprung or 
Deer-leap, Carlsbad,”’ with the name ‘ 8. Kutnow 
& Co.” This application was opposed by the 
corpo. of Carlsbad, who are proprietors of the 
springs there, & their lessees, on the ground that 
the mark was calculated to deceive. According 
to the evidence, the term“ Carlsbad Salts ”’ in the 
trade was applied not only to natural salts from the 
opponents’ springs, but also with distinguishing 
terms to salt sold by other persons, & not made 
from the products of the opponents’ springs. 
I.utnow’'s goods were not got up in the same way 
as the opponents.’ The actual rock at Carlsbad, 
though belonging to the corpn., was some consider- 
able distance from the springs from which the salts 
came. It was alleged by the opponents that 
even if the powder originally manufactured by K. 
was made of genuine Carlsbad salt, he could no 
Jonger procure any, & would thus be deceiving 
the public :—Held: the mark was not intended or 
likely to deccive the public & the mere fact that a 
mark might be dishonestly used was no ground for 
refusing registration.— Ne KtUTNow’s TRADE MARK 
(1893), 10 R. P. C. 401. 

A PU -—Refd. Jte MecDowell’s AppIn. (1926), 43 R. P.C. 

154, --———.]—Rte Saunion & Co. (1878), 
Sebastian Digest of Trade Mark Cases, 381. 
af nnotation :—Refd. Rte Van Duzer’s Trade Mk., /te Leaft’s 

Trade Mk. (1887), 31 Ch. D. 623. 

155. —— .]—Lltf., who was a wine & spirit 
merchant, registered a trade mark together with 
the words ‘ Strathmore Blend,’ which was the 
name of a certain blend of various whiskies made 
& sold by him, & he advertised the same very 
widely. Many of pltf.’s customers were in the 
habit of ordering his whisky by calling it ‘' Strath- 
more whisky,” omitting the word “ blend,” & the 
whisky became known in the market as “ Strath- 
more whisky.” Deft. subsequently registered a 
trade mark & the name of ‘‘ Strathmore” for a 
whisky blended & sold by him. The question 
was whether the use of the word “ Strathmore ” 
by deft. was calculated to deceive :—Held: (1) the 





153i. Whether mark registrable — 
Mark not in fact deceptive—Possibility 
of dishonest use tmmaterial.}|—It is 
not suilicient to render words in- 
capable of rogisiration as part of a 
trade mark by reason of Tradc Marks 
Act (No. 2), 1890, s. 17, that they 
might by some possible use or in some 
possible combination lead to deception. 








154i. 


To so REPRE it must appear 
that, in tho particular 
trade mark in ones part of which it is 
proposed to register : 
calculated to decvive.—Re HARPER & 
Co.’8 TRADE Mark 
NATIONAL STARCH Co.’8 TRADE MAanh 
“* MAIZENA,”? [1906] V. L. R. 238.—AUS. 
J—LEVER BROTHERS ¢. 
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word ‘‘ blend ”’ described simply the operation of 
manufacturing, & was not an essential part of the 
name of pltf.’s whisky ; the word ‘ Strathmore ” 
was a fancy name; the use of that word by any 
person, other than pltf., as a name for whisky 
would be calculated to deceive; & deft. must 
be restrained by injunction from using the word 
either as part of his trade mark, or otherwise ; 
(2) ib was not lawful for deft. to register the word 
‘*Strathmore ”’ in combination with his trade mark, 
& the Register must be rectified by striking out 
the word.— BLAIR v. Srock (1884), 52 L. I. 123. 
Annotations :—As to (1) Consd. Pe Van Duzer’s Trade Mk., 
lee Leaf’s Trade Mk. (1887), 34 Ch. D. 623. Refd. Itc 

Hanson's Trade Mks. (1887), 57 L. T. 859. 

156. —---.] The Swift Specific Co. applied 
to register a trade mark consisting of a distinctive 
device, but having in addition the words ‘ Swift's 
Specific.’ A chemist named Swift opposed the 
application on the ground that he had for many 
years used those words, & that thercfore the mark 
was calculated to deceive. The opponent secondly 
contended that the registration should be accom- 
panied by a disclaimer of the exclusive use of those 
words. In an affidavit filed after the opposition 
appets. stated their willingness to make such 
disclaimer, but the opponent insisted that they 
ought to distinguish their specific as an American 
ope: —Held: (1) the mere use of the words 
‘* Swift's Specific,” without something to indicate 
that the goods sold by appct. were sold as those of 
the opponent, was not a ground for opposition ; 

2) without deciding whether the disclaimer should 
be contained in the applHeation, there ought to be 
a disclaimer, but since the date of the offer the 
opponent was in the wrong.—Re Swirl SPECIFIC 
Co.’s TRADE Mark (1889), 6 R. PP. C. 352. 

Annotation : -.18 to (2) Consd. Re Apollinaris’ Trade Mbs., 

[ESYT |] 2 Ch. 186. 

157. - -./—William Edge registered two trade 
marks for blue, consisting, one of the words 
* Edge’s Filtered Blue,” & the other of those words 
combined with other particulars. J. moved to 
rectify the Register by expunging the first mark 
& also so much of the second as consisted of those 
words, or that BK. might be ordcred to disclaim 
the exclusive right to those words. HK. put in 
evidence to show the word “ Filtered”? did not 
refer to either the character or the qualhty of the 
goods, as the blue did not go through any process 
of filtration -—Jlleld : (1) the word either referred 
to the character or quality of the goods, or, if not 
was calculated to deceive, in either case the first 
mark was bad & inust be expunged; (2) there 
must be a disclaimer as to the second mark of any 
exclusive right to the word “ filfered.”’-—Re 
IpGe's TRADE MARKS (L89L), 8 R.P. C. 207. 

158. ——.]—The 8S. Co. applicd to register as a 
trade mark for armoured hose a representation of a 
triple knot of the armoured hose. This application 
was opposed by M., who had previously used as 
advertisements representations of armoured hose 
coiled in a similar manner, on the ground that the 
proposed mark so nearly resembled his advertise- 
ments that it was calculated to deceive. M. also 
said that the mark was not distinctive. The 
Comptroller having refused registration, appct. 
appealed to the Board of Trade by whom the 
MoWLING 
136.- AUS 

154 ii. -—-In the case of an 
application to register a trade mark it 
is incumbent on appet. to show affirma- 
tively that the mark he puts forward {s 
not caleulated to deceive.—MORLKY uv, 


Macky, LOGAN, CALDWELL, LTv., 
[1921] N. “Ze L. It. 1001.--N.Z,. 


& SON (1908), 6 C. L. KR. 
combination or é 





them, they are 


“Mazo,” Tre 
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Sect. 2.—What trade marks registrable : Sub-sects. 
7 & 8, A.] 
matter was referred to the ct. :—Held: without 
deciding whether the mark was distinctive, the 
mark would probably cause deception, & in such a 
case the ct. would not assist appet.—Re SPHINCTER 
Grip ARMOURED TIOSE Co.’s TRADE MARK (1893), 
10 KR. P. ©. 84. 


Annotation :—Distd. Re Vevity’s Trade Mk., Re Hall & Wood- 

house’s Trade Mk. (1901), 18 T. 1. BR. 214. 

159, —-—.]— Re COMPAGNIE INDUSTRIELLE DES 
PETROLNS’ APPLICATION, fe PRICE’S PATENT 
CANDLE Co.’s TRADE MARK, No. 282, post. 

160. —— .|] -~A person who carried on business 
in London, under the firm name of “Shamrock & 
Co.,’” as a printer & publisher of pictorial post- 
cards, applied for the registration of the device of 
a shamrock as his trade mark. The application 
was opposed by an assocn. for the development of 
Trish industries on the ground that, if the shamrock 
was registered & used as a trade inark, it would 
be caleulated to deceive purchasers into the belicf 
that appet.’s goods were of Irish origin, when in 
fact they were not :—Held: the application must 
he refused, as the mark would, within Trade Marks 
Act, 1905 (¢. 15), 8. 11, be‘ calculated to deceive.’ 
—Re MCGLENNON'S APPLICATION FOR REGISTRA- 
TION OF SHAMROCK (1908), 25 T. Ta R. 283 53 
Sol. Jo. 143 25 R. PLC. 797, 


Annotation » Distd. « Van der Lecuw’'s Trade Mkh., [1912] 
1 Ch. 40, 
161, ——--.] - The opponents were manufacturers 


of all sorts of indiarubber goods, except boots & 
shoes. They had registered in 1899 a trade mark, 
of which the distinctive part was a Maltese cross, 
in class 40, for “* goods manufactured from india- 
rubber or gutta-percha, not) imeluding dress 
shields or gussette webs.” Appets. applied to 
register in class 38 two trade marks of which the 
distinctive feature was a Maltese cross, one for 
‘boots & shoes made wholly or partly of india- 
rubber,” the other for “ indiarubber footwear 
included in this class but not including gaiters or 
leggings or any goods of a like kind.’? Appets. 
had used the marks in Canada on all] kinds of india- 
rubber goods. Phey had done some business In 

England, but) only in boots & shoes :—Jield: the 

opponents’ trade mark was for “ the same descrip- 

tion of goods ” as appcts.’ proposed marks, & they 
were “ calculated to deceive,” & registration ought 
to be refused under s. 19 & also under s. 11 of 

Trade Marks Act, 1905 (ec. 15).—-Re Gurra PERCHA 

& INDIA RUBBER CO. OF TORONTO’S APPLICATIONS, 

(1909) 2 Ch. 10; 78 0. J. Ch. 427; 100 L. TT. 756 ; 

26 R. bP. C. 428, CL A, 

Annotations :— Refd. Ne Crosfield’s Appin. (1909), 79 L. J. Ch. 
Btls Fee Massachusetts Suw Works (1918), 85 Ro. CG. 137. 
162. -----.|- In L899 & 1900 resps.’ predecessors 

in business registered the word ‘ Orlwoola ” as a 

trade mark under Patents, Designs, & Trade Marks 

Act, 1888 (c. 50), & the mark had ever since been 

continuously used by resps., & had become 

identified with a woollen matcrial manufactured 
by them. There was no evidence that the registra- 
tion of the mark had caused any deception or 
given rise to any confusion or inflicted any hardship 
upon other traders. Appcts. asked for the Register 
to be rectified by the expunging of the mark 

** Orlwoola,” & they applied also for an order on the 

Registrar to proceed with the registration of the 

word ‘ Osowoolo ”’ as their trade mark. Resps. 

had disclaimed the words ‘‘ all wool” :—Held: 
the registration of the word ‘ Osowoolo ” would be 
calculated to deceive, & its registration must 

therefore be refused.—Re TRADE Marks AcT, 1905 

(1909), 25 'T. Tu. R. 695 5 sub nom. Re “ ORLWOOLA ” 
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TRADE MARK, 53 Sol. Jo. 6723; sub nom. Re 
Brock (H. N.) & Co.’s APPLICATION, ‘‘ Oso- 
WooLo,” 26 R. P. C. 6813; on appeal, sub nom. 
Re Brock (H. N.) & Co., Lrp., [1910] 1 Ch. p. 187, 


QO. A. 
Annotation :—Refd. Re Davis’ Trade Mks., Davia v. Sussex 
Rubber Co., [1927] 2 Ch. 345. 





163. -|—Re CASSELLA (LEOPOLD) & Co., 
No. 54, ante. 
164. — ——.]—Where two traders, dealing in the 


same class of goods, have a common surname, the 
should take special care to avoid anything hich 
would tend to mislead buyers, & the surname 
printed backwards cannot. be registered by one of 
them as a trade mark, being not sufficiently dis- 
tinctive, & calculated to deceive within the mean- 
ing of Trade Marks Act, 1905 (ce. 15)—CoRDING 
(Gi0.), Lap. v. CorpiIne (J. C.), Lrp. & Trap 
MARKS ReGISTRAR (1916), 85 Ta. J. Ch. 74235 32 
T. L. R. 672; sub nom. Re CorDING (GEORGE), 
Lrp.’s APPLICATION, 115 Tu. T. 818; 60 Sol. Jo. 
7063 383 RP. C. 325, O. . 


165. - -|- Re SALTER’S APPLICATION, No. 40, 
ante, 
166. ——~.]— An application was made for the 


registration of a trade mark in respect of articles of 
clothing, consisting of the device of a noble across 
which was written the word ‘“ Sterling.’ The 
application was opposed by the registered pro- 
prietors of a trade mark consisting of the repre- 
sentation of the symbol of a pound in a shield with 
the word “ Sterling’? above, & the word “ lock- 
stitch” below, & registered for goods of the same 
description. The opponents alleged that their 
goods were known as * Sterling ’”’ goods, & they 
relied both on Trade Marks Act, 1905 (ec. 15), 
ss. 11 & 19. The application was refused on the 
ground that the registration of the mark would lead 
to confusion in the trade & deception to the public, 
Appet. appealed to the et. :-—Held : (1) the applica- 
tion failed in regard to sect. 195 (2) on sect. 11 
the opponents had made out a case sufficiently 
strong to leave the application in the condition of 
being in dubio & the application failed under that 
sect. also.-- Re CONNOR'S APPLICATION (1924), 41 
R. VP. C. 158. 


IDENTICAL TRADE MARKS. 
A. In General. 

See Trade Marks Act, 1905 (c. 15), 8. 19. 

167. Jurisdiction of court to order registration— 
Trade Marks Act, 1905 (c. 15), s. 19.]-- There was 
on the register of trade marks a mark belonging to 
Messrs. B. & Sons used in respect of butter & 
cheese, but) never in respect of condensed milk ; 
& appcet. M., who was an importer of condensed 
milk, applicd for the registration of a somewhat 
similar mark in respect of condensed skimmed 
milk. Both marks contained the representation 
of a cowslip. M. had sold condensed milk for 
upwards of twenty-five years undcr the same 
‘“Cowslip Brand Condensed Milk ”’ or ‘‘ Cowslip 
Condensed Milk” & that was the name by which 
his goods had been distinguished. Messrs. B. & 
Sons did not oppose M.’s application. It is 
provided by above Act, s. 19, that except by the 
order of the ct., which was the order made under 
sect. 21, or except in the case of certain old marks, 
“no trade mark shall be registered in respect of 
any goods or description of goods which is identical 
with one belonging to a different proprietor which 
is already on the register with respect to such goods 
or description of goods as nearly resembling 
such a trade mark as to be calculated to deccive.’ 


SUB-SECT. &. 


Part ].—TrapE Marks. 


Sect. 21 provides that ‘in cases of honest con- 
current user or of other special circumstances 
which, in the opinion of the ct., make it proper 
to do so the ct. may permit the registration of the 
same trade mark, or of nearly identical trade 
marks, for the same goods or description of goods 
by more than one proprictor,”’ subject, if thought 
right, to any conditions or limitations :—ZIeld : 
(1) the words “ calculated to deceive ”’ in sect. 19 
have a milder meaning than the same words have 
in sect. 11 of the Act; (2) the words ‘‘so nearly 
resembling such a trade mark as to be calculated to 
deceive’’ mean ‘‘so nearly identical as to be con- 
fusing’’; (3) sect. 19 recognises that the ct. may 
order registration of a mark where it is either iden- 
tical with a mark already registered or so nearly 
identical asto be confusing ; (4) the words ‘‘ same 
trade mark ” in sect. 21 correspond with the word 
‘‘identical ’’ in sect. 19 & the words ‘ nearly 
identical trade marks ”’ in sect. 21 correspond with 
the words “so nearly resembling such a trade 
mark as 10 be calculated to deceive ” in sect. 19 3 
(5) the registrar had rightly refused the applica- 
dion; (6) this was a case in which the ct. in its 
discretion, under sects. 19 & 21, could & ought to 
order the registration of M.’s mark to be proceeded 
with.—Re MAEDER’S APPLICATION, [1916] 1 Ch. 
30143 85 1. J. Ch. 737; 38 R. PP. C. 773 sub nom. 
Re MEADER'S APPLICATION, 114 T.. T. 898. 

Annotation: -As to (6) Apld, Ite Lehmann's Appin. (1918), 

35 Rh. P. C. 92. 

168. When registration allowed—Goods in same 
class—-Different in character.]—Re JicLuny, SON 
& JONES'S APPLICATION, No. 291, post. 

169. ——-.|— There being under 
Trade Maths Registration Act, 1875 (ec. 91), four 
trade marks including an auchor registered in 
respect of goods in Class 42 of Schedule [ to the 
rules made under the Act, the et. refused to give 
leave to the Registrar to register a new trade 
mark including an anchor in respect of goods in 
the same class, but different in character from those 
goods for which the four trade marks had been 
registercd.— Re TTARGREAVE’S TRADE MARK (1879), 
11 Ch. D. 669 5 27 W. Th. 45] 

-lnnotation:  Refd. Re Bralby's Appin., Re Shropshire tron 

Co.’s ‘Trade Mhks. (1882), 46 L. T. 380. 

170. - -.J— A new mark may be 
registered for some of the goods in a class, even 
though an old mark of a similar kind has been 
already registered for other goods in the same 
class, provided that the goods & the trades of the 
proprictors are sufficiently distinct for no con- 
fusion to take place.—Re Brany (F.) & Co.'s 
APPLICATIONS, Re SUROPSHIRE TRON Co.'s TRADE- 
Marks (1882), 21 Ch. D. 2233 51 Ll. J. Ch. 6387; 
46 1. T. 380; 80 W. R. 675. 


171. - -— Goods in different classes Substantially 


of same description.| -fe Gurra Percua & INDIA 


RUBBER CO. OF TORONTO’S APPLICATIONS, No. 
161, ante. 











172, — — —-— —~- |—Re Surevve’s TRADE 
MARK, No. 535, post. - 
173. —— Goods of different description.|— 


Appets., who were enginecrs, sought to register 
the word ‘‘ Millenniuin ” asa trade mark in Class 22 
In respect. of carriages gencrally. ‘The opponents, 
Who were flour millers, had in 1895 registered the 
word in Class 42 for food, including flour & bread, 
& they opposed the present application, mainly 
on the ground that the trade mark had for ten 
ee past denoted their flour & bread, which had 
net for many years, both by themselves & by 
oakers in different parts of the country, sold out of 
vans, carts, & motor cars bearing the word dis- 
played in large characters :—Held: the use of the 
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word ‘‘ Millennium” on carriages & vehicles 
manufactured by appcts., inarked in the manner 
usual to such a trade, was not calculated to lead 
the public to think that bread & flour which might 
be sold out of them were of the opponents manu- 
facture; the goods in respect of which the 
opponents were registered were not “the same 
description of goods ”’ as those of appcts.; & the 
word was therefore properly placed on the Register 
by the (Comptroller.—Re Lake & JELLOTT’S 
APPLICATION (1903), 20 R. P. C. 605. 

174, — --- ——.]—In 1905 J. M., Litd., a co. 
which carried on business in the manufacture of 
motor cars & accessories as well as of push-bicycles, 
& had used the name ‘‘Sunbeam”’ as a trade 
mark for such goods, assigned to the Sunbeam 
Motor Car Co., Ltd., the goodwill of their business 
relating to motor cars & their accessories. Pre- 
viously to such sale they had registered the word 
‘Sunbeam ” in Class 22 in respect of motor 
vehicles, & the assignment included all trade marks 
connected with the business assigned. Subse- 
quently to the assignment the trade mark was 
limited to motor cars, & the Sunbeam Co. were 
registered as proprictors of the trade mark. The 
assignment contained covenants by the Sunbeam 
co. as to the use by them of the word *S Sunbeam, 
which were subsequently varied. J. M., the 
governing director of J. M., Ltd., was chairman of 
the Board of the Sunbeam co., but the directors 
of J. M., Ltd., did not hold a controlling interest 
in the Sunbeam co. In 1914 the Sunbeam co. 
took up the manufacture of aeroplanes. J. M., 
T4d. had never made acroplanes or acroplane 
parts, hut they had since the assignment manu- 
factured motor bicycles. In 1918 J. M.. Std. 
registered, under No. 349,085, the word ‘ Sun- 
beam ” in Class 6 for goods which covered 
aeroplanes, but this was done inadvertently & 
the registration was cancelled in 1915, except in 
respect of engines & parts thereof included in 
Class 6 for motor bicycles & other purposes, but 
not including engines or parts thereof for aeroplanes 
or for other automobiles besides motor bicycles, 
& radiators for internal-combustion engines. The 
Sunbeam co. applied for the registration of the 
words ‘‘Sunbeam-Coatalen’”’? as a trade mark 
for engines & parts thereof included in Class 6 
for aeroplanes & motor vehicles other than motor 
bicycles. ‘he mark had been largely used by 
them for some time. he Registrar refused the 
application on the ground of the resemblance of the 
proposed trade mark to the trade mark No. 319,035 
& in exercise of his discretion, & also on the ground 
that the mark described goods which were the 
subject of a patent. Appcts. appealed to the ct., 
& on the hearing of the appeal the last-mentioned 
ground of objection was not pressed, & the main 
objection was based on the splitting of the trade 
wnark ‘‘ Sunbeam ” between two cos. carrying on, 
it was contended, substantially the same business : 
—Held: the goods, in respect of which registra- 
tion was now applied for, were not cither in fact 
or commercially of the same description as those 
for which the trade Mark No. 349,035 was 
registered ; the businesses were essentially dis- 
tinet; sect. 19 did not apply ; & the registration 
of the trade mark applicd for would tend, not to 
aggravate, but to neutralise the mischief, if any, 
due to the splitting of the ‘“‘ Sunbeam ”? mark.— 
Re SUNBEAM Moror-Car Co., Lrp.’s APPLICATION 
(1916), 32 I. LL. R. 6380; 33 R. P. C. 389. 
Annotation :-—Apld. Re British Cycle & Motor Cycle Manu- 

facturers’ & Traders’ Union AppIn. (1923), 40 R. P.C. 226. 

175. —.] -A manufactures’ & traders’ 
union applied under Trade Marks Act, 1905 (ec. 15), 
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Sect. 2.—What trade marks registrable : Sub-sect. 
8, A. & PR. (a).] 


8. 62, to rogister a device mark in respect of two & 
three wheel pedal cycles, motor cycles & cycle cars. 
Registration was opposed by a motor manufactur- 
ing co. on the ground of resemblance to their 
registered trade mark used on motor cars :—Held : 
the mark should be registered & there was not the 
same necessity for marks registered under the 
above sect. to possess, in the same degree, the 
distinctive character which is necessary in the case 
of an ordinary trader’s mark.—/fe BRITISH CYCLE 
& Moror CycLE MANUFACTURERS’ & TRADERS’ 
Se LTD.’s APPLICATION (1923), 40 R. P. C. 
226. 

176. Goods of like kind.]—Re “ Tlawk- 
EYE”? APPLICATION (1927), 44 R. P. C. 208. 

177. —--— Application by owner of mark already 
on register.|—Appcts. wished to registrar a trade 
mark identical in all essential particulars with a 
trade mark already registered by them :—lITeld : 
the mark ought not to be put upon the register.— 
Re PLAYER & Son's TRADE MARK, [190]] 1 Ch. 
ee ; 10L. J. Ch. 359; 847. T. 190; 18 RK. P.C. 
G5. 

Annaavion :- Distd. 2 Crompton’s Trade Mk., [1902] 1 Ch. 

05, 





B. Similar Marks Calculated to Deceive. 
(a) In General. 


Sce Trade Marks Act, 1905 (c. 15), 5. 19. 

178. General rule—Registration refused.]—J’c 
WORTHINGTON & (o.’S TRADE MARK, No. 191, 
post. 

179. --- -——-.]| -Re BASCHIERA’S 
Mark (1889), 5 T. lL. R. 480. 

180. ——-.]—(1) The Patents, Designs, & 
Trade Marks Act, 1883, confers upon the Comp- 
troller a discretion whether to register a trade 
mark or not, & he ought to refuse registration 
where it is not clear that deception may not 
result. 

(2) Resp. applied to register the words ‘‘ Dunn's 
Fruit Salt) Baking Powder” as a trade mark for 
baking powder. Applt., who had for many years 
used the words “ Fruit Salt’ as his trade mark 
for a powder used in producing an effervescing 
drink, opposed the application :-—//eld > upon the 
evidence the proposed words were as a matter of 
fact calculated to deceive the public, the case 
therefore fell within Patents, Desigos, & Trade 
Marks Act, 1883 (¢. 57), 8s. 73, & the trade mark 
ought not to be registered. HNO v. DUNN (1890), 
15 App. Cas. 252; 68 L. T. 63 39 W. R. 16153) 6 
PT. L. R. 38793; 7R. PP. C. 811, IT. LL. 3 reveg. S.C. 
sub nom. Re DUNN'S TRADE-MARKS (1889), 41 
Ch. DD. 489, C. A. 

Alnnotations ; .t8 fo (1) Consd. 7’ Kutnow's Trade Mh. 
(1893), 10 RP. oC. $0150 cee Baker’s Appin., le Aeruted 
Bread Co.’» Appli., [1908] 2 Ch, 86. Apld. dee Garrett's 
Appin., (1916) 1 Ch. 4365 dt Connor's Appin. (1924), 
41 Rh, OP. CY. fo8 5) Banham vr. Reddaway, [1927] A. CC. 
106. Refd. Ze Dewhinst Appla. (1896), 74 LL. T. 388; 


R.or. Registrar of Compames, (1912) 3 K. BRB. 235) Negr. 
of Trade Mhs. v. Du Cros, (1913) A. C. 624: Re Soe. 


TRADE- 








Anon. Dubonnets’ Appin, 7’ Boord & Burke’s Opposi- 


PART I. SECT. 2, SUB-SECT. 8. — wunity ’’’ as a 
B. (a). deseriptive 


178i. General rule— Registration re- 
Sused.\—Regixtration of a trade mark 
to be applied to the pale of whisky 
was refused, on the ground that it 
too closely resembled trade marks 
reviously registered. — MEAGHER 
3ROTHERS & Co. v. HAMILTON Dis- 
WILLING Co,, Lip. (1903), 8 Hxeh. GC. I. 
311.- CAN, 


178 ii. - ~—— .}-— A manufacturing 
co. had registered the word ‘ Com- 


with 


co. :—Held: 
“Community ”’ 





ANCES 


gencral trade mark 


made, & another co. applied to have 
the same word registered as a specific 
trade mark to be wsed in connection 
the sale of washing 
Which were not made by the former 
such use 
as a. specific 
mark was caleulated to * deceive or 
mislead the public,” & its registration 
was properly rejected.-—Howr APPLi- 
ANUFACTURING Co. v. ONEIDA 
COMMUNITY, [1923] 3D. L. R. 619; 
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tions (1914), 31 R. P. C. 4533; Tee Cadbury’s Appln., 

[1015] 2 Ch. 3073; &e Distributing Corpn. (London), 

Ltd.’s Appin. (1927), 44 hk. P. C. 225; MeDowell v. 

Standard Ol Co. (New Jersey), [1927] A. C. 632. As 

to (2) Apld. Pualon Pneumatic Tyre Co. v. Dunlop-Truffault 

Cyclo & Tube Manufacturing Co. (1896), 12 >T. L. R. 

434. Distd. 2e Lake & Elliott’s Appin. (1903), 20 R. P.C. 

605. Apld. d@e Compagnie Industrielle des  Pétroles’ 

Appln., de Price’s Patent Candle Co.'s Trade Mk., (1907) 

2 Ch. 435. Refd. 72e Hill’s Registered Trade Mk. (1893), 

37 Sol. Jo. 3393 Pe Soc. Anon. des Verrerics de L’ Etoile 

Trade Mk., [1894] 1 Ch. 613 Valentine Meat Juice Co. 

rv. Valentine Katract Co. (A900), 83 1. I. 2593 J’ National 

starch Co.’s Appin. (1908), 78 L. J. Ch. 3430 Re Gutta 

Percha & lndia Rubber Co. of Toronto’s Applns., [1909] 

2Ch. 10; Re Maeder’s Applo. (1915), 85 L. J. Ch. 737. 

Generally, Reid. Re Cording's Appln., [1916] 1 Ch. 422. 

Mentd. Kastman Photographic Materials Co. v7. Comp- 

troller General of Patents, [1898] A.C. 5715 Re Cromp- 

ton’s Trade Mk., [1902] 1 Ch. 758. 

181. Necessity for sanction of court.]|—An 
application was made for an order upon the 
Comptroller of Trade Marks to register a mark 
having the words ‘ Price’s Patent Candle Co.’’ 
in common Ietters round the upper border & 
‘* National Sperm ” in the centre, with the address 
of the co. round the Jower border. The Comp- 
troller refused to register the mark, on the ground 
that there was a mark so nearly resembling this, 
already on the register, as to be calculated to 
deecive, & also because it was not a distinctive 
label within the terms of Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), 8. 64:—Held: 
(1) the name of the firm printed in common 
letters not being distinctive, & the words 
‘National Sperm” not being fancy words “ not 
in common use,”’ the label did not fulfil the require- 
ments of Patents, Designs. & Trade Marks Act, 
I883 (¢. 57), s. 64; (2) the Comptroller would 
be justified in refusing to register a label so nearly 
resembling another label already on the register 
as to be calculated to deceive, until the opinion 
of the ct. should have been obtained authorising 
him to do so.—Re PRICK’S PATENT CANDLIS Co. 
(1884), 27 Ch. D. 681; 54 T. J. Ch. 210; SL 
L. T. 653. 
alnnotations: 48 fo (1) Apld. Pe Biadlev’s Trade Mh. 

(ts92), 9 RL PL Cc. 205.) Expld. & Distd. Pe Diamond 

'Y Motor Car Co., [1921] 2 Ch. 5838. Refd. Re Wragg’s 

Trade Mh. (2885), 29 Ch. D. 5513 Re Wright, Crossley’s 

Appin. & Royal Baling Powder Co. of New York, [1900] 

2 Ch. 218. 

182. Discretion of court.| -(1) When an appli- 
cation is made to direct the Comptroller-General 
of Patents to proceed to register a trade mark 
which has been objected to on the grounds of its 
similarity to a trade mark already on the register, 
the ct. has a discretion to determine whether it 
will direct registration, though the case may not 
be one where the registration is actually pro- 
hibited by Patents, Designs, & Trade Marks Act, 
1883 (c. 57). O. registered a trade mark for 
‘spirits’? in 1881, & another in 1882. In cach 
there was a representation of a golden fleece, 
with the words ‘‘ Golden Fleece,” adding in one 
case the words ‘ Old Jamaica Rum,” & in the 
other ‘‘ Pure Old Scotch Whiskey.’’? In May, 
1887, a co. which had been formed in that year 
applied for registration of a trade mark for 
‘wines,’ with the representation of a golden 


(1923) 8.C. 2.570; [1923] 2 W. W. R. 


of the goods which it 901.— CAN. 
178 iii, -- - -.] MARKS, Lin. v. 
Mosentnan & Co., [1906] T. S. 421.) - 
S. AF. 


machines 

182i. Diserclion of court.) -Where 
it appeared to the ct. that a trade 
mark to be placed on packets of tea, 
for which registration was sought, 
possessed some points of similarity to 
an opponent’s registered trade mark, 
but that the differences between the 
two were 80 marked & so easily dis- 


of tho word 
trade 
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fleece & the words ‘‘ Golden Flecce, Australian 
Champagne, Sparkling Verdeillio.”” M., who was 
Q.’s successor in business, opposed the registra- 
tion :—Held: if wines were of ‘‘ the same descrip- 
tion of goods” as spirits within the meaning of 
sect. 72 (&, semble, they were) the registration 
of the co.’s trade mark was prohibited by the 
Act; but if they were not, still the similarity of 
the marks was such as, having regard to the 
similarity of wines & spirits, to be calculated to 
induce the public to believe the co.’s wines to be 
the goods of the same persons as M.’s spirits, & 
the ct. ought not to direct the co.’s mark to be 
registered. 

(2) The ct. has no jurisdiction to order an 
unsuccessful appct. for registration to pay the 
costs incurred by the opponent before the Comp- 
troller.—Re AUSTRALIAN WINE IMPORTERS, LTD. 
(1889), 41 Ch. D. 278; 58 L. J. Ch. 380; 37 
W. R. 578; 5 T. L. RR. 8883 6 R. P. C. 3511; 
sub nom. Fe AUSTRALIAN WINE IMPORTERS, LYD. 
& Mason, Re TRADE Mark ‘ GOLDEN FLEECE,”’ 
60 TL. T. 486, C. A. 

Annotations :—As to (1) Consd. Ite Turncy’s Trade Mk. 
(1893), LOT. L. RR. 175.) Refd. fee Farrow'’s Appin. (1890), 
63 L. I. 233; Hargreave v. Freeman, [1891] 3 Ch. 39; 
Re Khrmann’s Applnus., [1897] 2 Ch. 495; Boord v. 
Huddart (1903), 89 L. I. 7183) Finlay v. Shamrock Co, 
(1905), 22 R.. C. 3801: Ne Compagnie Industnele des 
Pétroles’ Appin., Je Price’s Patent Candle Co.'s Trade 
Mk., [1907] 2 Ch. 435; Jee National Starch Co.’s Appin., 
(1908) 2 Ch. 698; de Macder’s Appln. (1915), 85 L. J. 
Ch. 7373; Re Sunbeain Motor Car Co.’s Appin. (1916), 
33 RW. PP. C. 3893 Re Lge Products Appin. (1922), 39 
oe C.155; Re MeDowell’s Appin. (1926), 48 KR. PLC. 
188. 

167, ante. 

184. Power of court to impose condition—Limita- 
tion to goods exported to particular country.|-~-- 
Re Dewiturst (JoUN) & Sons, Lrp.’s TRADE- 
Mark, No. 188, post. 

185. Burden of proof— Lies on applicant for regis- 
tration.|—(1) If one trader appropriates a inaterial 
& substantial part of a trade mark which belongs 
to another trader he is bound to use such pre- 
‘autions as to avoid the reasonable probability 
of error & deception, & the oniws is on him to show 
that purchasers of the goods will not be deceived. 

(2) If the goods of a trader have acquired in 
the market a name derived from a part of the 
trade mark which he affixes to them, a rival 
trader is not entitled to use a ticket which is likely 
to lead to the application of the same naine to his 
goods, even though that name is not the only 
name by which the goods of the first trader have 
been known, or though it has been always used 
in conjunction with some other words. 

(3) Where a trader has a right to a trade mark 
on goods sold in a foreign market, an injunction 
will be granted to restrain the export of goods 
under another trade mark which may deceive the 





.\—Re MArDER’s APPLICATION, No. 








cernable to @ purchaser of ordinary ileld: there was 
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ultimate purchasers, although it would not deceive 
Englishmen or the dealers in the forcign markct. 

(4) Where a trader has innocently adopted a 
trade mark which is calculated to deceive by its 
similarity to another person's trade mark, his 
continuing to use it after complaint has been 
made is strong evidence of fraud.—OrrR Hiwina 
& Co. v. JOMNSTON & Co. (1880), 13 Ch. D. 431; 
42 L. T. 67; 28 W. KR. 330, ©. Aw; affd. sub nom. 
JOHNSTON v. ORR Fiwina (1882), 7 App. Cas. 
219; 51 L. J. Ch. 797; 46 7. 'T. 216; 80 W. RR. 
417, Hf. L. 


Annotations :—As8 to (2) Distd. te Dexter’s Applin., Ite Wills’ 
Trade Mks., (1893) 2 Ch. 262. Refd. Singer Manufacturing 
Co. v. Loog (1882), 8 App. Cas. 15. 48 tu (3) Apld. Paine 
v. Danicll’s Krewerics, Jie Paine'’s Trade Mks., [1893] 2 
Ch. 567. Distd. /’ée Soe. Anon. des Verreric — ~ 
Trade Mk., {1894} 1 Ch. 61. Consd. Grand Hotel Co. 
of Caledonia Springs v. Wilson, [1904] A. C. 103. Distd. 
Boord «. Bagots, Hutton, [1916] 2 A. C. 382. Refd. 
Read v. Richardson (1881), 45 L. T. 51; Wilkinson vt. 
Griffith (1891), 8 Rh. P.O. $703) Powell ve. Birnunghain 
Vinegar Brewery Co., [1896] 2 Ch. 343; Reddaway v. 
Banhain, [1896] A. CL. 199. uf8 to (1) Refd. Baker v. 
Rawson, /’e Baker’s Trade Mhks., /’e Lawson's Appin. 
(1890), 60 L. J. Ch. 49; Bourne v. Swan & Kdgar (1902), 
51 W. R. 213.) Generally, Refd. Somerville cv. Schembri 
(1887), [2 App. Cas. 403; Montgomery rr. Thompson, 
{1891] A. C. 2173 Reddaway vv. Bentham DTemp-Spilnuing 
Co., [1592] 2 Q. B. 6393 Hennessy rv. Keating (1907), 24 
ae Hy (. 481. Mentd. White v. Mellin (1595), Gf L. J. 

Hh. 308. 


186. —-- -——.]—An application was made by 
H. to register as a trade mark in class 42 for bread 
the word ‘‘ WIemvo ” with other, but immaterial, 
words. The application was opposed by the pro- 
prictors of the trade mark ‘ Tfarvo,” which was 
registered (inter alia) in class 42 for bread, biscuits 
& cakes. The application alleged that, as the 
opponents used their mark only for a particular 
kind of malted cake, & appet. used his for bread, 
no confusion would arise :—JIleld : appet. had not 
discharged the onus that was on him to satisfy 
the ct. that the mark applied for did not so 
resemble the registered Trade Mark as to be 
calculated to deccive.-—Tte HemMinas’ APPLiIca- 
TION (1924), 41 R. PP. CL. 672. 

187. — —- —~.|\—McDowELL  v. 
Oi. Co. (Niw JERSEY), No. 248, post. 

188. Effect of consent to application.| — (1) 
When there are already on the register trade marks 
containing a representation of a golden fan, a 
trade mark containing the Burmese words for 
the ‘ Golden Fan Brand ” will not (at any rate 
without a disclaimer as to the exclusive right to 
use those words, as to the effect of which qu.) 
be allowed to be registered. 

(2 The holder of the trade mark containing a 
picture of the object referred to by the words In 
question consented to the application for regis- 
tration -—-Held: this was important only as 
evidence that the use of the words was not cal- 
culated to deceive, & did not preclude the comp- 
troller from deciding otherwise. 








STANDARD 


such a aslmilarity in respect of similar goods :—J/eld- 


Perceptions & ordinary sense that It 
could not reasonably bo said that the 
trade mark sought to be registered was 
hikely to deceive him into the belict 
thet when buying a packet of tea 
bearing the latter mark he was 
buying the tea of opponent :—Jeld : 
application for registration be grunted. 
—CHARLIOK (W.), LTD. v. WILKINSON 
& Co, PROPRIETARY, Lrp. (1913), 16 
C.L. &.370.—AUS. 

185i. Burden of proof —Lics on 
applicant for registration.J—An appli- 
cation for the registration of a trade 
mark in Class 42 for “ fruit extracts ”’ 
was opposed by the proprictor of a 
number of trade marks which were 
registered in Class 42 for (inter alia) 
preserved fruits, essence of coffee, 
& chicory, & soluble cocoa essence: —- 


J -——VOL. XLII. 


between “ fruit extracts ’’? & the otber 
goods above mentioned that the pubhe 
might be mduced to confound the owners 
of one witb the owners of the others ; 
appets. had not discharged the onus 
which was upon them of showing that 
their mark, if registered, would not 
be likely to deceive the public.— 
HARPER & Co. PROPRIETARY, LYTb. v. 
Boakk, Roperts & Co., Lrp. (1914), 
17 C. L. R. 614.—AUS. 


185 ii. .J—An application 
by respondent for the registration of 
the word ‘* Superoid ”’ as a trade mark 
in Class 17, in respect of roofing, 
flooring, damp course & waterproof 
cement was opposed by applt., who 
was the registcred proprietor of a 
trade mark consisting of the word 
** Ruberoid ”’ and registered in Class 17, 











resp. had not discharged the onus of 
proving that the use of tho word 
* Superoid ” as a trade mark was not 
likely to deceive, & therefore the word 
should not be registered a@s a_ trade 
mark.—SrANDARD PAINT Co. v. LLALES, 
Lrp. (1920), 27 C. L. lt. 300.--AUS. 

185 iii. —~— .} ~PEARS(A.& F.), 
LYrp. v. PEARSON Soap Co., LTp. (1925), 
37 C. L. Rh. 340.—AUS. 


185 iv. .J— LEVER BROTHERS 
v. NEWTON & Sons (1907), 26 N. Z. 
lL. RR. 856.-——-N.Z. 


185 v. 











J —-ABEL (J. & J.), 
Lrp. v. JAMIESON (R.) & Co., LTD., 
JAMIEYON (R.) & Co., LTD. v. ABEL 
(J. & J.), Lrp., (1926) N. ZL. Re O65, 
—N.Z. 
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Sect. 2.—What trade marks registrable: Stb-sect. 


» B. (a) & (6).] 


(3) Under Patents, Designs, & Trade Marks Act, 
1883 (ce. 57), s. 62 (4), (5), the ect. can order the 
registration of a trade mark subject to any con- 
ditions. Appcts. were willing to accept a regis- 
tration subject to a condition that) the mark 
should only be put on goods sent to Burma, 
there being evidence that in Burma the use of 
the words would not be caleulated to deceive :— 
Held: the et. ought not to direct registration of 
a trade mark subject to a condition that it shall 
be used only in a particular country, such a con- 
dition not) being contemplated by the Act, & 
being incapable of being enforced.—ARe Dewitrsr 
(JOUN) A SONS, Jsrp.’s TRADI: MaRrK, [1896] 2 


Ch. 137; 65 L. J. Ch. 618 ; 74 iL. T. 388; 44 
W. KR. 672; 12 T. 1. RK. 42h ; 40 Sol. Jo. 436 ; 
WRLC. D8k, (A. 


Annotations. — {8 to (1) Distd. Boord rv. Bagots Hutton, 
{W9LO], 2 AL Cbs. efd. /ee Garrett's Applin., (1916) J 
Ch. $36. 48 fo (2) Apld. Re Khrmann’s Applnas., [1597] 
2(h. 490. Aa to (3) Consd. te Ihrinann'’s Appins., [1897] 
2Ch. 495.) Apld. fife Crispin’s Trade Mbk., [1917] 2 Ch. 


267, 
189. Construction of Trade Marks Act, 1905 





(c. 15), s. 19—~‘* Calculated to deceive.’’] — Ite 
MAEDIER’sS APPLICATION, No. 167, ante. 
190. ‘*So nearly resembling.’’| — /ve 


MAEDER’s APPLICATION, No. 167, ante. 


(6) Aatters for Consideration. 


191. Likelihood of mistake—-When fair use of 
both marks.|- W. & co. proposed to register as 
a trade mark for ale a triangle with a double out- 
line, inscribing within the double outline the 
words ‘' Beccles Brewery.  Hstablished 1830,” the 
inner triangle having within it a@ conspicuous 
figure of a church. B. & co., whose trade mark 
for pale ale was a plain triangle, which in use 
was coloured red, applied to prevent the regist ra- 
tion of the proposed trade mark as being so similar 
to theirs as to be caleulated to deceive :-—Held: 
as W. & co. would be at liberty to print their 
trade mark in whatever colour they pleased, & 
if printed on a red ground it would be so similar 
to that of B. & co. that a purchaser might be 
misled, the registration ought not to be allowed. 
—Re WorTHINGTON & CO.’5 TRADE Marg (1880), 


4Ch. D.&; 49 1. 3. Ch. 6465 $2 LT. 5685 28 

W. RR. 717, (*, A. 

Annotations: Expld. Re Robinson's Trade Mh. (1880), 29 
W. 1. 31.0 Coasd. /’e Hodson VPessier’s Trade Mh. (A881), 
S86 L. 'T. 18S, un. Apld. eo Maths & Tellefsen’s Appln. 
(Is85), 638 TL. Te. 23toan 3 #’e Christiansen’s Trade Mh. 


Consd. /’e Lyndon’s Trade ME. 

Apld. Jee LBiegel’s Trade Mh. 
(1887), oF L. TT. 247. Consd. Coleman ov. simth, Je 
“Carvino ’ Trade Mh., [1911] 2 Ch. 572. Refd. James v. 
Parry, dle James’ Trade Mk. (1850), 55 L. J. Ch. 214, 


192. ~ - - —.!—bL. had used from 1864, in 
respect of goods included in class 18, a trade 
mark consisting of the head of Minerva, down to 
& including the shoulders, the head bearing a 
helmet with ringlets hanging down behind. Jn 
1884, peng about to extend his business to 
class 12, he applied to register for that. class the 
same head with the word ‘ Athena’? under it. 
This application was opposed by 13., who had used 
from 1869 a cutler’s mark consisting of aw head 
with the word “ way” under it. The head had 
a sort of wig upon it, with small curls behind, 


(1886), 2PM. ta. Re Sl7. 
(1886), 32 Ch. PD. 109. 
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B. (b). enacted in 54 & ; 
k. Likelihood oF mistake.]— Don %@. 
BURLEY (1916), 22 C, L. R. 136.—AUS. 


l. ——~-.]-—— Tho object of sect. 11 
of the Act respecting Trade Marks & 


the 


Industrial Designs, R.S.C., c. 63, as 
5a Viet. ec. 
to prevent the re istration of a trade 
murk boaring such a resemblance to 
ove already registered as to mislead 
ublic, & to render it possible that 
goods bearing tho trade mark pro- m. 


TraDE NAMES AND DESIGNS. 


& included the neck & part of the shoulders. 
In 1884 B. registered this mark under the Act of 
1883 as an old cutler’s mark, but the design 
actually registered departed from the old mark 
which he used, the head on the register being an 
uncovered head with a few sparse hairs upon it, 
& taking in only a small portion of the neck & 
no part of the shoulders :-—Held: the question 
whether a new mark is so like another as to be 
calculated to deceive is to be decided by con- 
sidering whether the new mark is so like the other 
that when both are fairly used one is likely to be 
mistaken for the other, regard being had to size, 
the material on which the mark is to be impressed, 
the effects of wear & tear, & other surrounding 
circumstances; .’s mark was to be compared 
with the mark B. had put on the register, not 
with the mark which he had used; & B., whose 
evidence was directed to a comparison between 
I..’s mark & the mark which B. had used, which 
was much more like L.’s mark than B.’s registered 
mark was, had not made out that the new mark 
was caleulated to deeeive.—lte LYNDON’s TRADE- 
MARK (1886), 32. Ch. D. 109; 55 L. J. Ch. 456; 
54 L. PT. 405; 34 W. R. 408; 2 T. L. RR. 356, 
C. A. 

Annotation :- 

1. 'T. 138 

193. - - — .] -IT. B.& co. applied to register, 
for goods in class 13, a trade mark consisting of 
a pig with the letters H. B. & co. underneath. 
The appleation was opposed by C. on the ground 
that the mark when stamped on the goods would 
so neatly resemble C.’s registered mark of a dog, 
with the word ‘'Staneh ”? underneath, as to be 
ealeulated to deceive. TT. B. & co. took out a 
summons that the registration be proceeded 
with :-—Held : the marks must be compared when 
fairly struck, &, when so struck, there was no 
resemblance between them which would lead to 
deception. HL. B. & co.’s mmark must be registered. 
—MRe HAINES, BAarcneELoR & Co.’s TRADE Mark 
(1888), 5 R. P. C. 669. 

194. — - .| -Where an application for the 
registration of a trade mark is opposed by the 
proprietor of an earlier trade mark already on 
the Register, on the ground that the new mark 
has too great a resemblance to the old one, regard 
must be had to the way in which the new mark 
wil] be fairly used in the ordinary course of trade ; 
& if, when so used, the mark will be hkely to 
produce deception, registration will be refused. 

An application by F. for the registration of a 
device of a charging bison, which he used with 
many other details on wrappers on tins of mustard, 
being opposed by Messrs. C., the proprietors of 
a registered device of a “ bull's head,’ which 
they used with other details on wrappers on tins 
of mustard very similar to those used by F., & 
{he general style & colouring of the wrappers & 
some of the details being in common use in the 
trade -—Held:) Fis mark, as it would be uscd, 
would be calculated to deceive, & registration 
must. refused.— Re Farrow’s APPLICATION 
(1890), 68 L. T. 233 5; 6 T. Ta. RR. old. 


ou 
195.3] 





Lambert's Trade Mk. (1889), 61 


Refd. /?e 


.|--A. W. & co. applied for 
registration of a trade mark for preserved goods 
in class 42. They were the registered owners of 
the word ‘‘ skipper” for sardines in class 42, & 


posed to be registered may be sold as 
the goods of the owncr of the registered 
trade mark.—Re MnrLougrs & DE 
KUYPER & SON (1898), 6 Exch, GC. R. 
83.—~- CAN. 


=] 


35 (D.), is 


-In an application for 
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they had since 1903 sold their sardines under a | 
label containing not only the words ‘“‘ Skipper 
Sardines’ or ‘‘ Skipper Brand,’ but the head of 
a sailor with a pipe in his mouth taken from a 
photograph of which they owned the copyright. 
The mark they now sought to register consisted 
of this picture with the word “ sailor’? under- 
neath it. G. H. & co. opposed the application. 
They had been since the year 1907 the registered 
owners of the word ‘‘ Skipper” for all goods in 
class 42 other than sardines, & they had since 
1894 sold tinned salmon under a registered label 
consisting of the picture of a seaman throwing a 
life-belt overboard with the words ‘ Skipper 
Salmon” upon it. They were also the registered 
owners of the word ‘‘ Captain,’ & had sold tinned 
salmon under a registered label consisting of a 
picture of a scaman in oilskins & a pipe in his 
mouth with the words ‘‘ Captain Brand ” upon 
it. The opposition was based mainly on the 
ground that the picture proposed by appcts. to 
be registered had become so associated in the 
public mind with the word ‘“ Skipper” in con- 
nection with the sardines sold by appcts., they 
were in fact known as ‘‘ Skipper Sardines,” that 
the public would inevitably call goods sold with 
this picture upon them ‘“ Skipper goods,” even 
though the word ‘‘ Sailor’ were printed upon or 
beneath it, & that thereby deception & confusion 
would be caused between the goods of appcts. 
& of the opponents. The registrar refused the 
application :—Held: having regard to the fact 
that the mark was one calculated to distinguish 
appets.’ goods from those of everybody else, & 
asa matter of fact the mark had become distinctive 
of appets.’ sardines & would be distinctive of 
appets.’ goods if applied to other articles, no such 
confusion or deception was likely to ensue which 
would justify the ct. in refusing registration.— 
Re WATSON (ANGUS) & Co.’ APPLICATION (LOTT), 
28 KR. PoC. 313. 

196. When marks seen separately.;— Where 
an application to register a trade mark is opposed 
on the ground that it might lead to confusion 
with a trade mark already registered, the question 
is not whether there is a similarity between the 
two marks when placed side by side, but whether, 
when a person sees one mark apart from the other, 
he might take it for that other.- Re SANDOW 





Lrp.’s APPLICATION (1914), 30 I. T. 395; 31 
hk. P.O. 196. 
{nnotation :— Apld. Re Kee Products Applo. (1922), 39 


RP. OC. 155. 


197. —-- By foreigners abroad.|—-An applica- 
tion was made by C. F. G. KI. to register a trade 
mark which consisted of the pictorial representa- 
tion of primitive Kastern Dye Works. ‘The owners 
of a trade mark already on the Register, which 
consisted of another representation of primitive 
astern Dye Works, opposed the registration of 
appet.’s mark on the ground that confusion would 
arise in the trade & withthe public. The Registrar 
decided in favour of the opponents :—Held : there 
was a probability of both marks becoming known 
in eastern trade by the same name, & the mark 
applied for was likely to lIcad to confusion, 
& the decision of the Registrar was right.— 
Re CHEMISCHE FABRIK GREISHEIM ELEKTRON’S 
APPLICATION (1910), 27 R. P. C. 201. 

198. —— .} — Re Socrkrh ANONYM: 
DUBONNET’S APPLICATION, No. 268, post. 

199. ~.}—An application to register in 
class 43 for gin a trade mark consisting of a 











the registration of a specific trade 
mark, where the resemblance to an 


tion 
existing registered trade mark is not 


should be 


sufficient to cause deception, registra- 


SuBnet & Tin PLATE Co. v. PITTSBURG 
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pictorial label, of which the prominent feature 

was the representation of a cat in a sitting posture 

got up as a puss in boots, was opposed by the 
registered proprietors of an old trade mark for 
gin, consisting of the device of a cat standing on 

a barrel, on the ground that under this tradc 

mark in the Nastern markets, where the opponents 

had acquired a great reputation, their goods had 
become known as ‘“ Cat’”’ goods, & that the 
registration must cause confusion. Vhe device 
of a cat per se had become publicit juris in this 
country in connection with gin, & appcts. dis- 
claimed any right to the exclusive use thereof : 
—Held: appcts.’ mark was not calculated to 
deceive, there being no resemblance between the 
two marks, & the mere possibility of confusion 
arising from the insufficient description of the 
opponents’ mark by ignorant people in foreign 
markets were not a ground for refusing registra- 
tion.—Boorp & Son, INCORPORATED v. BAaoTs, 

Hurron & Co., Lrp., [1916] 2 A. C. 382; 8h 

L. J. Ch. 605; 115 T. T. 3455; 32 T. LR. 688 ; 

sub nom. Re Baaors, WuTron & Co., Lirp.’s 

APPLICATION, 33 R. P. C. 357, H. L. 

Annotations ;—Apld. Re British Cycle & Motor Cycle Manu- 
facturers’ & Traders’ Union Appin. (1923), 40 R. PL. C. 
226. Consd. &e Ikeddaway’s Appin., [1925] 1 Ch. 693. 
200. Nature of goods.|—When comparing a 

trade mark tendered for registration with another 
mark already on the register or assigned by the 
Cutlers’ Company, Sheffield, for the purpose of 
ascertaining whether the new mark so nearly 
reseinbles the old one as to be calculated to 
deceive, the ct. will have regard to the nature 
of the goods, to the nature & size of the mark, 
to the mode of affixing it to the goods, to the 
probable resulf in practice, & to all the cireum- 
stances of the case; & if, having regard to such 
circumstances, the new mark would be likely to 
be mistaken for the old one, registration will be 
refused. 


QR. applied for the registration of a new mark 
for cutlery & metal goods included Im classes 12 
& 148, such trade mark representing a part of his 
armorial bearings, & consisting of a curved horn, 
with a twist in the middle, & surmounted by two 
roses. ‘The application was opposed by the 
Cutlers’ Company of Sheffield on the ground 
that the mark so nearly resembled a Sheffield 
mark for similar articles assigned forty-five years 
previously to 1f., as to be ealeulated to deceive. 
If.’s mark consisted of a curved horn, suspended 
by a looped cord. The marks were sullicientl 
distinct when printed in a large size, but the Ct. 
of Appeal being of opinion that, in practice, when 
the two marks were stamped in a small size on 
small metal article & having regard also to the 
probability of blurring taking place in the process 
of stamping, the one mark would be likely to be 
mistaken for the other:—Held: registration 
must be refused.—Re Rosina’s APPLICATION 
(1878), 54 Ju. J. Ch. 975, n., ©. A. 


Annotation :—Apld. Z?e Lyndon'’s Trade Mk. (1886), 32 
Ch. D, 109. 





201. .|— Re TLYNDON’S TRADE-MARK, No. 
192, ante. 
202. |—Re SANDOW, LTD.’s APPLICATION, 





No. 196, ante. 


203. Size of mark.]—/?e ROsING’s APPLICA- 
TION, No. 200, ante. 





204. .} -Fte Lynpnon’s TRADE-MARK, No. 
192, ante. 
PERFECT FRENOB Oo., LTp. (Que.) 
rranted.—AMKRIOAN ca), 18 Exeh C, R. 254; 44 
e hL. R. T31. —CAN. 
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&, B. (b) & (c) i.) 


205. Effect of wear & tear—Possibility of 
blurring.|—/’?e Rosina’s APPLICATION, No. 200, 
ante, 

206. —— .J—ve LYNDON’S TRADE-MARK, 
No. 192, ante. 

207. Mode of affixing mark to goods.|—Re 
ROSiING’s APPLICATION, No. 200, ante. 

208. Pending applications for registration.]— 
The et. will under rule 19 direct a trade mark to 
be registered, if satisfied of its dissimilarity to 
marks actually registered, without inquiring 
whether it be distinguishable from other marks 
the subject of pending applications to register. 
Re DuadDALE’s APPLICATION (1880), 49 LL. J. Ch. 
303: 28 W. TR. 436, 

209. Possible use of colour.|—/e WORTHINGTON 
& Co.’s TRADE MARK, No. 191, ante. 

210. - --.|--Y. & co. reyistercd a trade mark 
for fermented liquors, consisting of three triangles, 
two placed on a third, the space in the centre 
being blank. J. subsequently registered another 
mark for bottled beer, consisting of three triangles 
interlaced, the space in the centre containing a 
stag’s head :—J/feld: having regard to the use 
which the mark subsequently registered might 
be put to by being coloured, it was caleulated to 
deceive, & so much of the mark as consisted of 
the triangular arrangement must be expunged 
from the Register.—Re Binarr’s Trapi MArk 
(1887), 57 La. W. 247. 

211. Actual use of mark.!-— In 1882 a new tirade 
mark for matches was registered on behalf of C. 
In Feb. 1881, an old trade mark for matches was 
registered by N. N.’s mark, as registered, con- 
tained pictures of prize medals. (.’5s mark, as 
registered, bad two blanks, in which medals were 
inserted when the mark was used on matches. 
Both marks contained much that was common 
to the trade. C.’s mark had the word ‘ medals ”’ 
at the top, & N.’s mark the word ‘S Nitedals ”’ 
in a similar place. N. moved to rectify the 
register by striking off Cols mark :—Hield: (C.’s 
mark must be looked at as used, & not simply 
as registered, & as used it} was ealeulated to 
deceive, A must be expunged from the register. 
—Re CURISTIANSEN’S "TRADE MARK (1886), 2 
Pele We tits 3dte Pee aio Kk 
aAnnotations;: — Apld. He Farrow’s Appin. (1890), 6 T. L. R, 

319. Consd. Coleman v. Smith, /ée “Carvino” Trade 

Mh. [1911 [ 2 Ch. 572. Apld. Ave Crispin’» Appin. (1917), 

34-0. PSC, B19. 

212. Course of trade.}--The Comptroller had 
refused to register trade mark No. 53,722 in 
Class 27 in respect of linen & hemp piece goods, 
on the ground that it too closely resembled three 
{trade marks whieh had been already registered 
in the same class in 1876 & 1881. On summons 
to direct the Comptroller to proceed with regis- 
tration of the trade mark :—Held: (1) though it 
were @ case in Which the similarity might not be 
such as to induce the ct. on that fact alone to 
grant an injunction, it was the duty of the Comp- 
troller to consider, having regard to the course 
of trade whether the trade mark so nearly re- 
sembled the other as to be calculated to deceive 
& he would be right in saying ‘“ that this mark 
so nearly resembles the other that 1 will not 
encourage litigation by allowing a registration 
which would lead to litigation’; (2) this trade 
mark was likely to mislead persons wishing to 
buy linen stamped with one of the earlier trade 
marks.—He Spier (1857), 55 L. T. 880; 3 'T. L. R. 
276; 4R.P. C. 521. 
Annotation :-~—.18s to (1) Apld. Jv 

Applus. (1920), 87 R. P. C. 137. 
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213. Likelihood of litigation.]— The object of the 
Acts which regulate the registration of trade 
marks is to prevent future litigation. 

Registration ought, therefore, to be refused to 
new trade marks which, by reason of their simi- 
larity to marks already on the register, are likely, 
if registered & used, to lead to litigation.—lIic 
Marks & TELLEFSEN’S APPLICATION (1885), 63 
L. T. 234, n. 

214. Totality of marks.]—K. P., Ltd., applied to 
register the word ‘‘ Egall,’”? which they had used 
as a trade mark for five years, in Part B. of the 
register in class 42 in respect, of dried eggs. The 
application was opposed by H. & co. on the grounds 
(inter alia), that. they were the proprictors of a 
trade mark “ Egrol”’ registered in class 42 in 
respect of custard powders, blanc mange powders, 
baking powders & cgg powders, & that the word 
‘* Wgall’? was not distinctive & was not a regis- 
trable trade mark. Appcts. alleged that dried 
eggs were not the same description of goods as 
the opponents’ goods. The Registrar refused the 
application, & appets. appealed to the ct. :-— 
Held: (1) in application for registration in Part B. 
of the register the Registrar had no such general 
discretion to refuse a mark which satistied the 
requirements of Trade Marks Aet, 1919 (e. 79), 
s. 2, as he had in regard to applications to register 
in Part A. but that the Registrar’s diseretion was 
not excluded in considering whether an applica- 
tion was inconsistent with Trade Marks Act, 
1905 (¢. 15), s. 193 in such application the onus 
of showing that the mark applied for, if registrable, 
was otherwise objectionable lay on an opponent 3; 
(2) user was a material consideration in deter- 
mining whether a mark was capable of distinguish- 
ing the goods of an appet. within the meaning of 
Trade Marks Act, 1919 (c. 79), 5. 23 the word 
“Hgall’ was not incapable of distinguishing 
appets.” goods 3; appets.’ & the opponents’ goods 
were goods of the same description; the same 
considerations as to probability of confusion that 
applied in application for registration in Part A. 
applied in applications for registration in Part Bb. ; 
(3) in cases of alleged confusion the interests of 
the public were a more important consideration 
than the relative rights of the parties; & (4) the 
first syllable “ Eg” could not be disregarded 
because it had some relation to the nature of the 
goods, but in all such cases the totality of the two 
marks must be considered;  ‘ Kyall’’ was so 
similar to “ Egrol’”’ as to make contusion likely 
& the appeal must be dismissed.—fRe Inca Pro- 
puctrs, Lrp.’s APPLICATION (1922), 30 RR. P.C. 155. 
Annotation :—.18 to (1) Refd. Rte Davis’ Trade Mhs., Davis 

v. Sussex Rubber Co., [1927] 2 Ch. of). 

215. Interests of public.|—In 1915 the Havana 
Commercial co., a& corpn. carrying on business 
as cigar manulacturers in New York & Tlavana, 
applied to register in class 45 a trade mark of 
which the word ‘ Cubanola’? was an important 
feature. The application was opposed by George 
Wilks, Ltd., cigar merchants, who had for the 
past fourteen years used the word ‘ Cubanola ”’ 
in connection with cigars of British manufacture 
sold by them under the fictitious firm name of 
“de Lorenzo y Ca”; the principal ground of 
opposition was that the registration would cause 
confusion in the trade & to the public. The 
Registrar of Trade Marks decided that, although 
the opponents’ use of the word ‘ Cuba nola ”’ 
had been improper, he was bound to take notice 
of it, & he refused the application. From this 
decision appcts. appealed to the ct. It was 
admitted by a director of the opponent co. that 
their sales of ‘‘ Cubanola”’ cigars had never been 
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more than 200 boxes per aunun :-—Held: though, 
in the circumstances, the opponents, as claimants 
to a mark, had no merits whatever, the matter 
did not depend solely upon their ownership of 
the mark & the application had to be considered 
from the point of view of the public, & there being 
a possibility of confusion in the mind of the public, 
if the application were acceded to, the Registrar’s 
discretion ought not to be interfered with.—dJte 
TIAVANA COMMERCIAL Co.’S APPLICATION (1916), 
33 BR. PP. C. 309. 

216. |—Re Eaa Propvucts, Lrp.’s APPLI- 
CATION, No. 214, ante. 

217. Change of manufacture—Same persons 
under different name.] - /te Horroinr ELEctRIic 
ITEATING Co.'s APPLICATION, No. 62, ante. 





(ec) Particular Instances. 
i. Marks held Similar. 


218. Picture of house described as ‘‘ Gegenuber 
dem Elogius Platz ’’—-Picture of house described 
as ‘*‘ Gegenuber dem Julichs Platz.’’]—I’. had long 
used & was the registered proprietor of three 
trade marks for Kau de Cologne, consisting of 
(a) a label with his signature & a seal in the 
corner, & used for pasting on the side of the 
bottle 5 (6) a cireular stamp on a strip of paper, 
used for passing on the cork & down the neck 
of the bottle; (e) a label containing a picture 
of F°-’s business premises. ** Gegenuber dem Julichs 
Platz,’ Cologne, with medals & letterpress, & used 
for pasting on boxes in which bottles were packed. 
B., also a manufacturer of Hau de Cologne, applied 
for registration in his name of three marks simi- 
larly composed & to be respectively used in the 
same manner, On motion by F. under Trade 
Marks Registration Act, 1875 (c. 91), s. 6, for an 
injunction to restrain B. from proceeding with 
his application: —Held: (1) the marks were s0 
nearly resembling F.’s marks as to be calculated 
to deceive, & the fact that the picture of the house 
on B.’5 label described as “f Gegenuber dem Elogius 
Platz,’ Cologne, was said to be a correct view of 
the house in a strect leading out of the Hlogius 
Platz, did not prevent B.’s label being a colour- 
able imitation of T*.’s registered label, having 
regard to the simuarity in the letterpress & the 
position of the medals ; (2) the allegation by B. 
that he had used his marks for several years 
without interference did not, primd facie, entitle 
him to registration, since ié was not proved that 
the original proprietor was aware of such user.— 
fe FAuina (No. 2) (1879), 27 W. RR. 456, 

219. Sheep suspended by band with words 
** Golden Fleece Rum ’’—Sheep suspended by band 
with words ‘‘ Golden Fleece.’’|—Re AUSTRALIAN 
WINE IMportTERS, LYrp., No. 182, ante. 

220. Design including words ‘‘ Parchment Bank ”’ 
~~** Pirle’s Parchment Bank.’’]—-Application was 
made for registration of a trade mark consisting 
of the design of a heart in combination with a 
number of words including ‘‘ Parchment Bank,”’ 
the whole inclosed in a rectangular line, there 
being on the register a trade mark for the same 
class of goods consisting of the words ‘ Pirie’s 
Parchment Bank.” The application was rejected 
on the ground of resemblance calculated to 
deceive.—Re GOODALL’S 'TRADE-MARK (1889), 42 
Ch. D. 5665 38 W. R. 189. 


Lnnotation :-—Refd. Re Wright, Crossley’s Appin. & Royal 
Baking Powder Co. of New York, [tyU0} 2 Ch. 213. 


221. ‘* Fruit Salt ’’—-‘‘ Dunn’s Fruit Salt Baking 
Powder.’’|—Iino v. DUNN, No. 180, ante. 

222. Lion rampant in oval bearing name of 
trader—Lion rampant.]—M. applied to register a 
mark consisting of a lion rampant carrying a 
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sheaf with the words “ furlis et hospitalis ’’? above, 
& surrounded altogether by an oval bearing the 
inscription, “J. J. Murphy & Co., Ltd., Cork.” 
The Comptroller refused to register this mark on 
the ground of its resemblance to a mark regis- 
tered by G. in the same class, without G.’s con- 
sent, which was refused. M. appealed to the 
Board of Trade, who referred the matter to the 
ct., & directed them to serve G. with a notice of 
motion, which was done, & G. appeared to resist 
an Order for registration :—Held: it was 
important to see what was the essential part of 
the proposed mark, especially having regard to 
Patent, Designs & Trade Marks Act, 1883 (c. 57), 
which permitted of alterations to be made in non- 
essential parts ; the lion rampant was an essential 
part of M.’s mark, & so closely resembled the 
hon rampant of G. as to be calculated to deceive ; 
neither the oval, which was common to the trade, 
nor the inscription, “J. J. Murphy & Co., Ltd., 
Cork,” which was not printed or impressed in any 
distinctive or particular manner, Was ap essential 
particular, & although M.’s mark, as a whole, 
differed in appearance from G.’s, & M. offered an 
undertaking always to use the label as it then 
stood, the application being for a new mark, 
must be refused with costs.—Re MURPIY’> TRADE 
MARK (1890), 7 R. P. C. 168. 

223. Large red diamond with small diamond 
inset—Red diamond.]—T. & Sons applied to 
register, for rum, a trade mark consisting of a 
diamond with a smaller diamond superposed & 
other matter, the outer diamond being, in use, 
coloured red. This was opposed by L., Wt., & 
G., as owners Of a diamond trade mark registered 
for beer, & used in red, on the ground that the 
trade mark applied for would cause contusion & 
deceive the trade & the public into believing that 
appets.”. goods marked with their mark were 
goods emanating from: or some way connected 
with the opponents. The application was refused, 
& appcets. appealed, & the appeal was referred to 
the et. :—Held: whether beer & rum are or are 
not the same description of goods, still, even if 
they are not, there was such a probability of 
deception that the ct. ought not to say that the 
mark must be registered, & the appeal was dis- 
missed with costs.—Re TURNIY & SON’S TRADE 
Mark No. 161, 776 (1893), 10 T. L. R. 1753 IL 
R. P. C. 37. 

Annotation ;—Apld. 2 Gutta Percha & India Itubber Co. 

of Toronto’s Applnus., [1909] 2 Ch. 10. 

224. ** Ancross ’’—‘* Anchor.’’J|—’e  THEWHLIS 
& BLAKEY's TRADE MARK, Re Iluaiiis & YOuUNQ’s 
TRADE Mark, No. 360, post. 

225. Star--Red star.|---/te Socieré® ANONYME 
DES VERRERIES DE L'WroitE TRADE MARK, No. 
462, post. 

226. Device containing fighting cock—Different 
device containing fighting cock.|—C. applicd to 
register a trade mark for whisky in class 43. 
The Comptroller refused registration on account 
of another trade mark registered by B. for whisky 
in 1884. Both marks contained the device of a 
fighting cock but in most other respects were 
dissimilar. ©. appealed from the Comptroller’s 
decision, & gave notice of a motion that the 
registration be proceeded with, which was served 
upon the Comptroller & also upon B. It appeared 
from the evidence filed on the motion that C.’s 
trade mark had been in use, with a slight varia- 
tion, for about eleven years, & that I3.’s trade 
mark hud been in use since the carly part of 
1883 :—Held: the Comptroller was right in re- 
fusing registration, as the mark applied for was 
calculated to deceive an unwary purchaser. & the 
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Sect. 2.—What trade marks registrable: Sub-sect. 


8, B. (ce) 7.] 


motion was refused, with costs.—Re CURRIE & 

Co.’8 APPLICATION (1896), 13 R. P. C. 681. 

227. Golden fan--Forelgn words meaning 
** Golden Fan Brand.’’|— Re DEwlnuRST (JOHN) & 
Sons, Lrp.’s TRADE Mark, No. 188, ante. 

228. ‘* Kodak Cycles ’’ —- ‘‘ Kodak ’’ photo- 
graphic materials.}—The E. (Co. invented, & had 
for some years used, the word ‘‘ Kodak” in con- 
nection with their goods, & especially for cameras ; 
& the word occurred in all their registered trade 
marks, The co. had made a speciality of cameras 
suitable for bicyclists, & the appliances for fixing 
the same to bicycles, & had largely advertised 
** Bicycle Kodaks.”’ They held all the shares in 
a limited co. called the Kodak Co., Ltd., which, 
however, had not commenced business. In Aug. 
1897, the J. G. Co. applied for & obtained regis- 
tration of the word ‘' Kodak” as a trade mark 
in class 22, in which the HK. Co. had no registered 
trade mark, for bicycles & other vehicles included 
in that class; & in Oct. 1897, the Kodak Cycle 
Co., Ltd., was registered, with a nominal capital 
of £100, & this co. & the J. G. Co. commenced to 
advertise ‘‘ Kodak Cycles.’ The EK. Co. & the 
Kodak Co., Ltd., commenced an action against 
the J. G. Co. & the Kodak Cycle Co., TAd., to 
restrain deft. cos. (a) trom carrying on business 
under the name Kodak Cycle Co., Ltd.; (0) from 
passing off their goods as the goods of plifs. ; 
(¢) from infringing the trade marks of the HK, Co. 
They moved for an interlocutory injunction, & 
also moved to expunge the registration of 
‘* Kodak”? by the J. G. Co.:—Held: the word 
Kodak’? had become identified with the E. Co, 
& with their goods ; the evidence showed a close 
connection between the bicycle & photographic 
trades; registration had heen obtained by an 
untrue statement to the Registrar; defts. were 
trying to get the benefit of the reputation of the 
Kk. Co., & the trade mark must be expunged as 
being calculated to deceive; also pitts. were 
entitled to an injunction to restrain deitts. from 
trading under the name Kodak Cycle Co., Ltd., & 
from selling their goods as “ Kodak.”—MASTMAN 
PnoTroGRArMic MATERIALS Co., Lrp. v. JOHN 
GRIFFITHS CYCLE CoRPN,, Lrp. & Kopak Cycle 
Co., Lrp., Re TRADE Marx No. 207,006 (1898), 
15 KR. P. C. 1006. 

Annotations: Consd. Gulmaraens rv. Fonseca & Vascon- 
cellos (1927), 88 HR. PL. 0. 388.) Refd. Kodak rv. London 
Stercoscopic & Photographic Co., Koduk v. Houghton, 
Ite Kodak's Trade Mhs. (1903), 19 T. Le. R. 2975) War- 
bests nae Co. t. Now Motor & General Rubber Co., [1910] 
229. Half apple with word ‘‘ Pomril ’’—Apple 

with words ‘‘ Apple Brand.’’|—Resp. had for many 

years been the registered proprietors of a trade 
mark for cider, consisting of a circular label 
having in the centre the representation of an apple, 
with the words ‘‘ Apple Brand” at the top. 

They had also registered the words ‘ Apple 

Brand” alone. Their cider was known in the 

trade as ‘‘ Apple Brand.’’ Applts. were the 

registered proprictors of a trade mark for cider 
consisting of the word ‘‘ Pomril”’ alone. They 
upplicd to register in respect of cider a trade mark 
consisting of the representation of half an apple 
showing the pips, & having certain words & 
letters printed across it, including the word 

‘Pomril.’ The Comptroller refused to register 

it without resps. consent, on the ground that it 

had such resemblance to the resps.’ registered 
mark as to be calculated to deceive, within 

Patents, Designs & Trade Marks Act, 1883 (c. 57), 

s. 72 (2):—Held: the Comptroller had exercised 
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a right discretion. Re Pomrit, Lrp.’s APPLI- 
CATION (1901), 17 T. L. R. 279; 18 R. P. C. 181. 

230. ‘‘ Jock Scott ’’—‘‘ Scotch Jock.’’|—A_ co. 
sought to register two marks as trade marks in 
class 43, both having the device of a salmon fly, 
one of them having the words ‘‘ Salmon Fly 
Brand ” & the other having also the words ‘‘ Jock 
Scott Sahnon Fly.” The Comptroller refused to 
register the marks on the ground of similarity to 
a mark consisting of the words ‘ Scotch Jock ”’ 
& also on the ground that other marks of a similar 
nature had already been refused. Appcts. ap- 
pealed, & the appeal was referred to the ct. At 
the hearing the owners of the ‘‘ Scotch Jock ”’ 
mark opposed, & there was evidence of use since 
1896 of one of the marks of which registration had 
previously been refused. Appcts. had made no 
inquiries as to these marks, although invited to 
do so by the Comptroller :—Held : the use of the 
words ‘‘ Jock Scott’ would be calculated to 
deceive, & as to the other mark that the Comp- 
troler had exercised his discretion properly, & 
it ought not to be overruled.—Re Boori’s D1s- 
TILLERY Co., Lrp.’s APPLICATIONS (1903), 21 
R. P. C. 183 sub nom. Re APPLICATIONS 249,746, 
& 249,747, 48 Sol. Jo. 15. 

231. ‘*Tablones ’’ —‘* Tabloids.’’] —In 1905 the 
Capsuloid Co. applied for the registration of the 
words “ Tablones, they remove the Cause’ as 
a trade mark in class 3, in respect of a medicated 
preparation for human use, the right to the exclu- 
sive use of the words, other than Tablones being 
disclaimed. Since 1908, appets. had sold a pro- 
prietary medicine, namely a cure of indigestion, 
under the name Tablones. The Comptroller 
refused to register the mark on account of its 
likeness to the registered trade mark of B. W. & 
Co. consisting of or containing the word ‘* Tabloid 
or Tabloids,” registered in respect of all goods 
in class 38. Appcts. appealed & the appeal was 
referred to the ct., B. W. & Co. being served with 
notice. Applts. rehed on the distinction between 
the goods, alleging that when buying tabloids 
the name of the drug required was necessarily 
added, & appellants appealed direct. to the public, 
whereas respondents appealed to the medical pro- 
fession & their goods were ordered through 
chemists. Resps. called chemists to give evi- 
dence that the public often asked for tabloids for 
indigestion, or headache or other complaints: — 
Held: it was proved that the word “ tablones ”’ 
was calculated to deceive within the meaning of 
sect. 72, sub-sect. 2, Patents, Designs & Trade 
Marks Acts, 1883 to 1888.—- Re CAPsSULOID Co., 
Lrp.’s APPLICATION (1906), 28 RR. BP. C. 782. 

232. ‘* Motricine ’’—-‘‘ Motorine.’’|—In 1901 the 
opponents registered the word ‘‘ motorine”’ as a 
trade mark for lubricating oil, with a disclaimer 
of the right to the exclusive use of the word 
“motor.” Since registration they had sold large 
quantities of a lubricating oil suitable for, but not 
confined to, motors under that name. In 1906 
appets. applied to register the word ‘‘ motricine ”’ 
as a trade mark for a spirit for motive power 
purposes derived from petroleum. The opponents 
opposed the application, & the registrar refused 
to register the mark. On an application by 
appcts. that the registrar might be directed to 
proceed with the registration of their mark, & 
that the opponents’ mark might be expunged 
from the register :-—Held: (1) under Trade Marks 
Act, 1905 (c. 15), s. 11, the onus of showing that 
the proposed trade mark was not calculated to 
deceive rested on appcts.; they had failed to 
discharge that onus; that being so the ct. would 
decline to exercise its discretion under Trade Marks 
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Act, 1905 (c. 15), s. 2J, of allowing conditional 
registration; & the application to register must 
therefore be refused; (2) the word ‘‘ motorine ”’ 
had ‘no direct reference to the character or 
quality of the goods,” & was therefore a good 

trade mark under Trade Marks Act, 1905 (c. 15), 

s. 9 (4), & the application to expunge it from the 

register must consequently be  refused.—die 

COMPAGNIE INDUSTRIELLE DES PirROLES’ APPLI- 

CATION, Le PRICE’S PATENT CANDLE Co.’s TRADE 

Mark, [1907] 2 Ch. 435; 76 1. J. Ch. 646; 97 

L. T. 235; 24 T. L. R. 672. 

Annotations --—As lo (1) Refd. Re Baker's Appln., Re Acrated 
Bread ('o.’5 AppIn., {1908) 2 Ch. 86; Ae Garrett's Appin., 
11916) 1 Ch. 4363; Pe MeDowell’s Appin. (1926), 43 
RPL. 8b8.) Generally, Refd. Re Gutta Percha & India 
Rubber Co. of Toronto’s Apphais., [1909] 2 Ch. 10. 

233. ‘‘ Aqua-Repela ’’— ‘‘ Repellus.’’|-—An appli- 
cation to register a trade mark for rainproof 
coats consisting of a label containing (inter alia) 
the word ‘ Aqua-Repela,’? was opposed by the 
owners of two trade marks for similar articles 
which were already on the register & contained 
(inter alia) the word “ Repellus.” The Registrar 
refused the application :—Held: the words 
‘“ Aqua-Repela”’ as part of a trade mark would 
be likely to lead to confusion, having regard to 
the fact that the word ‘“ Repellus ” was already 
on the register as an essential particular of two 
trade marks in respect of the same class of goods. 
—lte WILKS’ (TRADING AS WILKS BROTHERS) 
APPLICATION (1911), 29 R. P. C. 21. 
Annotation :~ Refd. Rc London Lubricants (1920), 

Appin. (1925), 42 Ro PLC. 264. 

234. ‘*Stateroom ’’—-‘‘ State Express.’’}| — The 
UV. K. T. Co. applied to register the word ‘‘ State- 
room.” in respect of manufactured tobacco. The 
application was opposed by the A. T. Co. on the 
ground that it would lead to confusion with their 
trade mark “ State Mixpress ’? which was registered 
In respect of the same class of goods. ‘The Comp- 
troller-General held there was no reasonable pro- 
bability of confusion or deception & allowed the 
mark to proceed to registration. Opponents 
appealed, & by leave, adduced further evidence 
showing that in practice the expression ‘ State 
Iixpress’’ was abbreviated to “ State’? & also 
sometimes ‘‘ States.” Appcts. also filed evidence 
denying the alleged practice :—ZJ7Teld:  appets. 
had not discharged the onus on them of showing 
that the proposed mark was free from all danger 
of leading to confusion or deception & on that 
ground leave to proceed with the registration 
ought to have been refused.—Re UNITED KINGDOM 
TuBACcCO Co., Lrp.’s APPLICATION (1912), 29 
R. PP. C. 489. 

«fnnotation :-- Refd. fe London Lubricants (1920), Ltd.’s 
Appln. (1925), 42 RP. GC. 264. 

235. ‘‘Schicht ’? — ‘* Sunlight.’’?] — Appets., 
Austrian soap manufacturers, applied to register 
the German word ‘‘ Schicht’’ as a trade mark. 
Lhe owners of certain trade marks, which con- 
sisted of the word ‘“ Sunlight ’ used in connection 
with soap, opposed the application :—Held: the 
application must be refused as the word “ Schicht ”’ 
stamped on soap would be calculated to deceive 
persons into taking soap so labelled as & for 
Sunlight soap.—Pe ScuicuTt (GtORG) ACT,’S APPLI- 
CATIONS (1912), 28 T. L. R. 375. 

236. ‘‘ Victor ’’?—*< Victory.’’|—-/te MAasSAcIIU- 
SETTS SAW Work’ APPLICATION, No. 288, post. 

237. ‘* Harvino ’? — ‘* Vino.’’| — Applications 
were made to register the words ‘‘ Vyno” & 

Vino” as trade marks in class 42 in respect of 
toffee. The applications were opposed on the 
grounds that the marks applied for so nearly 
resembled the opponent’s trade mark ‘“‘ Harvino *’ 
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registered in class 42 in respect of confectionery, 
& used for toffee, as to be calculated to deceive, 
& that the words did not satisfy the requirements 
of Trade Marks Act, 1905 (c. 15), 5s. 9. The 
Registrar alowed the applications, & the opponent 
appealed to the ct. The second of the said objec- 
tions was not pressed before the Registrar & was 
not argued before the ct.:—Held: the marks 
applied for so nearly resembled the opponent’s 
trade mark as to be calculated to lead to con- 
fusion, & the appeal must be allowed.—fe 
WHEATLEY AKEROYD & Co., LTD.’8 APPLICA- 
TIONS (1920), 37 R. B.C. 137. 

238. -——- ‘* Vyno.’”’|—-Rte WHEATLEY AKEROYD 
& Co., Lrp.’s APPLICATIONS, No. 237, ante. 

239. ‘* Zykol ’”’ — *‘ Zee-Kol.’’|-—An application 
was made in May, 1919, for registration of the 
word ‘* Zykol”’ in ordinary type as a trade mark 
in class 2 in respect of chemical substances used 
for agricultural, horticultural, veterinary «& 
sanitary purposes. The application was opposed 
by the proprictor of a trade mark ‘ Zee-kol” 
registered in class 3 in respect of medicines for 
human use. The opponent in Aug. 1919, applied 
for registration of ‘' Zee-kol”’ in class 2.) The 
opponent alleged that large quantities of their 
pills & their ointment & soap each having anti- 
septic properties, had been sold to the public, 
that their goods were used for animals as well 
as human beings suffering from wounds for anti- 
septic purposes, & that there was possibility of 
deception & confusion. Appcts. offered to limit 
their application to fluid disinfectants for steri- 
lising purposes. The Registrar of Trade Marks, 
whilst holding that ‘ Zykol’’ & ‘ Zee-hol’”? were 
too near, if used for the same description of goods, 
held that there would be no probability of the 
goods coming into cotnpetition & that the goods 
were not goods of the same deseription, & that 
the application might proceed for fluid disin- 
fectants for sterilising purposes in class 2 for use 
by surgeons & nurses. The opponent appealed 
to the ct. & further evidence was adduced :— 
ITeld: it was established that appct.’s preparation 
was intended for, & largely used by, the public 
in general; their disinfectant was of the samc 
description of goods as the pills, ointinent & soap 
with which the opponent’s trade mark had been 
used, both being medicines for human use to 
alleviate similar diseases, & there was such 
similarity between the names “ Zee-kol’”’ & 
‘* Zykol” that risk of mistake was inevitable, & 
the application ought not to proceed.—Re BROWN 
(J.) & Co., Liap.’s APPLICATION (1920), 38 BR. PLC, 
15 





240. ‘* Egall ’’—‘* Egrol.’?]—Re Haa Propucts 
Lrp.’8 APPLICATION, No. 214, anle. 

241, ** Germocea ”’ ‘* Germolene ”’ & 
** Homocea.’’|—A co. applied to register the 
word ‘‘ Germocea”’ as aw trade mark in class 3 
in respect of goods comprising amongst others 
a skin ointment prepared by them, & also in 
class 48 in respect of certain perfumery prepara- 
tions. The proprietors of the registered trade 
mark ‘‘ Germolene,” which was registered & used 
for skin ointment, opposed the registration on 
the ground that confusion & deception might 
thereby be caused. In support of the opposition 
a declaration was made on behalf of the owners 
of the registercd trade mark ‘‘ Homocea,” another 
skin ointment, who were too late to oppose 
formally. The Reyistrar, while not prepared to 
hold that appcet.’s mark so nearly resembled 
‘““Germolene”’ as to cause confusion or to be 
calculated to deceive, refused to proceed, on the 
ground that the presence of ‘‘ Homocea’’ on the 
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Register was a factor which introduced a risk of 
confusion sufficient to justify his refusal :—Held : 
the Registrar’s decision was justified, & the 
appeal must be dismissed.—Re TaYLoR’s DRvUG 
Co.’s APPLICATION, [1923] 2 Ch. 174; 92 L. J. 
Ch. 556; 129 L. T. 84; 67 Sol. Jo. 576; 40 
RP. C. 198. 

242. ‘* Galaxy ’’ — ‘‘ Glaxo.’’]—-An application 
was made to register a mark consisting of the 
word “ Galaxy” with the words ‘ The Milky 
Way ” appearing in an enclosure formed by lines 
springing out of the tail of the ‘‘y ”’ in “ Galaxy,” 
the whole being enclosed in a circle, in class 42 
in respect of substances used for food or as ingre- 
dients for food but not including toffee or goods 
of the like kind. The application was opposed 

on the ground that the mark applied for consisted 
essentially of the word ‘“ Galaxy,” & that it so 
nearly resembled the opponents’ mark ‘“ Glaxo,” 
registered in class 42, as to be calculated to deceive. 
The opponents used this mark ‘ Glaxo” in con- 
nection with a milk food for children, which had 
been extensively sold & advertised & which had 
a very wide reputation. There had been no user 
of the mark applied for. The Registrar allowed 
appct.’s mark to proceed, but limited the specifi- 
cation of goods by the addition of the words: 
va & not including dried, desiccated, & malted 
milk, condensed milk, & any milk food or milk 
production for children, invalids or other people ”’ : 
—Held: the predominant & essential feature of 
the mark applied for was the word ‘ Galaxy ”’ ; 
the principles laid down in the Pianotist Co.’s 
A pplication, No. 257, post, applied where one of 
the marks, though not strictly a word mark, 
contained a word as its predominant feature ; 
the evidence showed likelihood of, & actual cases 
of, confusion; appct.’s mark, considered as a 
whole, so nearly resembled the opponcnt’s mark 
as to be likely to lead to confusion if used in 
connection with the same description of goods ; 
& the words of limitation imposed by the Registrar 
were not too wide.—Re SmitTH’s APPLICATION 
(1922), 40 R. P. CG. 77. 

243. Picture of ship—One of four panels depict- 
ing ship.| - William Henry Wuxley, trading as 
Huxley & Co., applied to register as a trade mark 
for illuminating, etc., oils & greases a new label 
consisting of four pictorial panels intended to 
represent the history of oi] from the well tu the 
consumer, One panel depicted a ship. The 
application was opposed by Prices’ Patent Candle 
('o., Lid. & Prices’ Co., Ltd., who were the regis- 
tered owners of numerous trade marks consisting 
of a picture of a ship & also of a trade mark con- 
sisting of the words “ Ship Brand,” & whose goods 
were alleged to be huown under the title ‘‘ Ship 
rand,” on the ground (inter alia) that the mark 
applied for had such a resemblance to the 
opponents’ trade mark as to be calculated to 
deceive. The application was refused. Appct. 
appealed to the ct.:—Held: on the evidence, 
the opponents’ goods had become known as 
“ Ship Brand” goods; the picture of a ship in 
appcl.’s proposed trade mark, if it stood alone, 
would undoubtedly lead to confusion in relation 
to one of the registered trade marks of the oppo- 
nents representing a battleship; the fact that 
this particular mark of the opponents might not 
have been much used made no difference, inasmuch 
as if was on the Register & the opponents were 
entitled to use it; the four pictures in the pro- 
posed trade mark were not combined in such a 
way as to take from the picture of the ship its own 
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individual significance &, that being so, there 
was a probability of confusion; & the appeal 
to the ear made by the proposed trade mark as 
well as the appeal to the eye was fatal to the 
application.— Ae HUXLEY’sS (TRADING AS HUXLEY 
& Co.) APPLICATION (1924), 41 R. P. CO. 423. 

Ancien se aoe Re McDowell’s Appin. (1926), 48 


244. Noble & word ‘‘Sterling ’’—Pound in shield 
with word ‘‘ Sterling.’"|—Re CoNNOR’s APPLICA- 
TION, No. 166, ante. 

245. ‘* Frela ’? — 6‘ Fry.’’"]|—-A Norwegian co. 
applied for the registration of the word ‘ Freia,”’ 
which formed part of their name, in script form as 
a trade mark in class 42 for goods including choco- 
late. There was no evidence of user in this 
country by appcts. The application was opposed 
by J. S. F. Ltd. on the ground that the mark 
applied for bore such resemblance both in appear- 
ance & pronunciation to their mark ‘‘ Fry,’’ which 
had been registered in 1886 & which was widely 
known in connection with chocolate, as to lead 
to confusion. The application was refused & 
the applicants appealed to the ct. :—Held: the 
two marks would not convey the same impression 
to the eye, but that, in view of the probability 
of “ Ireia’’ being pronounced as if it were spelt 
“ F-r-y-e-r”’ & of the two words being used in 
the possessive case, the words would sound the 
same to the ordinary purchasers, & the appeal 
should be dismissed with costs.—Jte AKT. FREIA 
CHOCOLADE FABRIK’s APPLICATION (1924), 41 
hk. P. C. 6538. 

246. ‘* Permanol ’’—-‘* Permanon.’’|—-/’e JHIEAP 
(S.) & Son, Lrp.’s APPLICATIONS (1925), 43 
RiP CO. 13k: 

247. ** Nujol ’’? — ** Nuvola.’’]—An application 
was made for registration of a trade mark, con- 
sisting of the word ‘‘ Nuvola,” in class 3, in respect 
of a medicated food for human use, & in class 42, 
in respect of a preparation of fruits & oil for use 
as food. The application was opposed by the 
owners of a trade mark, consisting of the word 
‘ Nujol,”’ registered in class J, in respect of medi- 
cinal & curative preparations for human_ use. 
Appet. carried on business under the name of 
“The Health Centre ” & sold food stuffs & natural 
remedies, including the fruit preparation to which 
he proposed to apply the trade mark. The 
opponents had used their trade mark in connection 
with refined paraffin oil for use as a remedy for 
constipation. They had sold thei preparation 
in large quantities, & they alleged that ‘ Nuvola,”’ 
used in respect of appct.’s preparation, was calcu- 
lated to deceive. They alleged also that the name 
‘“ Nuvola ”’ had been adopted fraudulently. Appct. 
alleged that the preparations sold under the names 
“Nujol” & ‘f Nuvola’”’ respectively were of very 
different appearance; that ‘‘ Nujol’? was a 
medicine, ‘ Nuvola’”’ a food; that the prepara- 
tions would not be sold by the same dealers; & 
that the names were such that confusion would be 
impossible. The Registrar held that appcet. had 
failed to prove that confusion would not arise, 
& he refused registration :—Held: the allegation 
of fraud was without foundation ; that ‘‘ Nuvola ”’ 
was more of a medicine than a food & might 
come into competition with ‘‘ Nujol’”’; the 
opponents might use their mark in connecton 
with a remedy for constipation in a solid form, 
or with a medicated food; the two names might 
be mistaken for one another; they seemed to 
belong to a series of associated marks to which 
sects. 24 to 26 of Trade Marks Acts, 1905-1919 
might be applicable ; that the applicant had left 
the matter in dubio; & registration must be 
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a ag ras SAVAGE’S APPLICATION (1926), 44 
248. ‘* Nuvol.’’]—An application by applt., 
a Liverpool oil merchant, to register the word 
‘“ Nuvol’”’ as a trade mark in respect of illumi- 
nating, heating & lubricating oils was opposed by 
resps., the Standard Oil Co. of New Jersey, who 
were the registered owners of the word ‘‘ Nujol ”’ 
in respect of medicinal preparations for human 
use & had for several ycars past been selling by 
their agents in this country a preparation of highly 
refined paraffin under that name, & was refused 
by the registrar on the ground that the use of the 
word ‘‘ Nuvol”’ was calculated to deceive :— 
Held: applt. had not proved to the satisfaction 
of the House that confusion might not arise 
from the registration of his mark.—McCDOWELL v. 
STANDARD Or Co. (NEW JERSEY), [1927] A. C. 
632; 96 L. J. Ch. 386; 137 L. T. 7384; 48 
T. L. R. 592, H. L.; sub nom. Re MCDOWELM’S 
APPLICATION, 44 R. P. C. 335, I. Li; affy., 48 
Red?) O. B18, Ce. As 
Annotations :—Refd. Re Savage's Appin. for Regn. of Trade 
Me hears R. P.C. 1; de Fanfold’s Appin. (1928), 
oo aN. . . awe 
249. ** Ustikon ’’—‘‘ Justickon.’’]|—Re DaAvis’s 
TRADE Marks, Davis v. Sussex RvuBBER Co., 
No. 67, ante. 





ili. Mlurks held Nol Similar. 


250. Gold mohur—Silver rupee.|— lt. applied for 
registration of a cotton trade mark which was 
coloured, being a gold mohur. Jt had been placed 
in the first class by the committee of experts & 
had been duly deposited for exhibition & adver- 
tised in the official paper under the Trade Marks 
Registration Acts & Rules & the Additional 
Rules with respect to cotton goods. D. was the 
proprietor of acotton trade mark which was asilver 
rupee & he opposed the registration of R.’s mark : 
—Held: R.’s mark was not calculated to deceive 
for in such cases the mark which is protected is 
the registered mark which has been deposited 
& of which the representation can be seen at the 
places mentioned in the advertisement.—Re 
ROBINSON’S TrapiE Mark (1880), 29 W. R. 381. 

251. Pipe & dart— Pipe alone.|—/te LAMBERT’S 
Lrapre Mark, No. 343, post. 

252. Six pointed star in marine picture—Eight 
pointed Star.|— D., a British cigar manufacturer, 
applied to register as a new mark for manufactured 
tobacco a label containing the words ‘ Star of 
Hope”? & a marine picture with a small six- 
pointed star in the sky. The application was 
opposed by W. as the registered proprietor of two 
marks for the same class of goods. The first 
mark was registered as an old mark in 1877, & 
consisted of an eight-pointed star. This mark 
was chiefly used upon packet tobacco 3 but from 
1870 to 1884 cigars were manufactured for W. by 





an English firm, upon which the mark was used 


as part of a label containing the name of an 


imaginary Spanish firm & the word “ Ifabana.” 


W.’s trade in cigars was comparatively small, & 
was subsidiary to his trade in packet tobacco. 
The second mark was registered in 1886 as a new 
mark, & consisted of a pictorial label, & by the 
side of the label an eight-pointed star, to which 
the words “trade mark” were attached. W.’s 
goods were frequently ordered by the public as 

star’? goods. D. moved to expunge W.’s 
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2 Bulldog’s head with worda proprietors of a trade mark consisting 
Read Bros., Ltd., London, The Dog’s of a bulldog’s head within a circle 
Head Bottling”—Bull’s head with ‘round which were the words 


“Cowie & 
Bottling.’’}—Applts. 
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marks :—Held: (1) W. had no exclusive right 
to the name or design of a star, apart from such 
claim, D.’s mark was not calculated to deceive, 
& D. was entitled to registration ; (2) W.’s first 
mark was distinctive, & was not invalidated by 
the mode of user; because the misrepresentation 
accompanying the use of the mark upon cigars 
was not such as to destroy its distinctive character ; 
&, because there had been no general or very 
extensive uscr of the mark upon cigars; (3) W.’s 
second mark was misleading, by reason of the 
vosition of the words ‘‘ trade mark,” & ought to 
e expunged except as to the star, subject to an 
application being made by W. to amend.—JLe 
DEXTER’S APPLICATION, Re WILLS’S TRADE 
ee [1893] 2 Ch. 262; 62 L. J. Ch. 545; 68 
. TT. 798. 


Annotations: 18 to (1) Folld. Re Bagots, Hutton’s Trade 


Mk., (1916] 2 Ch. 103. .1s to (3) NLP. Day_v. Riley & 
Whittaker (1900), 48 W. RR. 556.) Generally, Refd. Boord 
(Ineorporated) v. Bagots, Hutton, (1916) 2 A. C. 382, 
253. G. & M. 2d. Cigars Great Two D 
Brand.|] —L. & co., the owners of a _ trade 
mark ‘* The Great Two D. Brand” which was 
registered in 1885, commenced an action to 
restrain deft. from using upon labels, bands, & 
Wrappers for cigars certain words, letters, & 
figures alleged to be a colourable imitation of 
pitfs.’ trade mark, é& from selling special cigars 
under pltfs.’ trade mark or trade description. 
The mark was originally reyistered by M. who 
supplied L. with cigars made up in boxes Jabelled 
with the mark, but the mark was designed by L., 
registered by M. at L.’s request, & subsequently 
assigned by M. to I. The label, the use of which 
by the defendant was complained of was “ The 
G. & M. 2d. Cigars.’ Deft. submitted pltfs.’ 
trade mark was not valid; he denied using the 
labels complained of, & he denied that the use of 
the words & letters complained of were colourable 
or calculated to deceive, & he alleged that the only 
reason for using ‘‘ 2d.”’ was to signify price. Deft. 
adopted his device in 1889; he had previously 
been in the habit of scHing his cigars as ‘‘ London 
2d. Wonders.” Pitfs.” evidence was to the effect 
that this mark was a distinctive device well known 
to the trade as the ‘ Two D Brand,” & as such 
had acquired a considerable reputation; deft.’s 
saleswoman had. when asked if she sold the 
‘Great Two Ds,” said ‘ Yes,’ & supplied a box 
of cigars with the Jabel of deft. which was com- 
plained of ; that deft. himself had sold his cigars 
as ‘* The Two Ds,” & had said they would sell as 
“The Two Ds,’ & had offered them to another 
person with the avowed object of his reseHing them 
as“ Two Ds.” The evidence as to the saleswoman 
was denied by her, & deft. denied giving any 
authority to sell his goods as plitfs.’, & that he ever 
used the words “ Two Dec” cigars: he said 
“2d.” meant twopenny. It was also shown that 
a very large number of cigars at the price of 2d., 
& having labels indicating that price, had been 
sold: in particular, ‘‘ London 2d. Wonders ”’ had 
been sold for years prior to the registration of 
pltfs.’ trade mark :—/Teld: assuming that pltfs. 
were entitled on the pleadings to make out a case 
of passing off, which was doubted, & assuming 
that the “ Great Two D”’ had become exclusively 
associated with pltfs.’ cigars, pltfs. were attempt- 
ing to claim an exclusive right to the expression 
“Two D,” & their case on this completely failed, 
the evidence in the cases, other than that of the 








Bros., Ltd., london, The Dog's Head 
Rottling.”? Resps. made ae 
which was granted by the Registrar 
of patents, to have registered a trade 
mark with a bull’s head in a circle, 


Co,, Bull’s Head 
were the registered 
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shopwoman, only showed a use by deft. of the 
expression ‘Two D,” in the case of the shop- 
woman it was doubtful whether she had used the 
expression ‘‘the Great Two D” but assuming 
that she had, as she had left deft.’s employ, & 
this was an isolated case of misrepresentation, 
there Was no reason to suppose any continuance 
of misrepresentation, & the injunction ought not 
to be granted in such a case.—LEAuY, KELLY & 
LEAHY v. GLOVER (1893), 10 R. P. C. 141. 


eLnnotations: Folld. Rutter ov. Smith (1900), 18 R. P. ¢c- 
49. Apld. Wellcome ov. Thompson & Capper (1903), 20 


Sub-sect. 


T. I. R111. Folld. Burberrys v. Wathinson (1906), 
23 P.O. lit.) Refd. Carr vo Cusp (1902), 19 RL PL. C. 
497; Lever «. Mashio Equituble Pioneer Soc. (1912), 


106 L. 1.4723 Goddard v. Hyvam (1917), 35 BR. B.C. 20; 
pia ees Creat & Tobacco Factories +. Oddenino, [1924] 


254. Ship with words ‘‘ Unco Guid ’’ - Two lions 
rampant with words ‘* Unco Guid.’’|— Re Lorrvus’ 
TRADE Makk, No. 350, post. 

255. Triticine-—Triticumina.|— In Mar. 1886, 
pltfs.’. predecessors in’ business registered the 
word “'Triticumina ” as a trade mark in class 42, 
In respect of leaven & wheatmeal biscuits, bread, 
cakes, & other preparations from wheat. Patents 
were taken out in [885 & 1886 for improvements 
in wheaten meal by the same persons. In 1891, 
this trade mark & these patents beeame vested 
in pitfs. In 1896, pltf.’s brought an action (a) for 
infringement of the trade marh, & (Bb) alleged 
passing off by defts. of their goods as pltfs.’ by 
the use of the word ‘‘ Trilicine.” Defts. alleged 
that they had used the words “ Triticine ”’ before 
the invention of the word ‘‘ Triticumina.” They 
moved to expunge the trade mark from the 
Register on the grounds (a) that it was the 
name of a patented article; (6) that it was de- 
scriptive. Pltfs. had for some years sold “ 'Lriti- 
ecununa’”’ flour, ‘'Triticumina’’ meal, ‘ Triti- 
cumina’”’ food, & other products in the name 
of which the word ‘ Triticumina ”’ occurred. Tt 
appeared that in certain advertisements pltfs. 
had used the word ‘‘ patent” in connection with 
these articles. The trial of the action & the 
hearing of the motion came on together :—ZJ/eld : 
(1) the word ‘ Vriticine”? had been used by 
defts.’ predecessors for wheat-meal products 
before the registration or use by pltfs. of the word 
“Triticumina ’’?; (2) pltfs. had not shown that 
the use of “ Triticine ’? by defts. would deceive, & 
the action must be dismissed, but, under the special 
circumstances of the case, without costs; (3) the 
word © Triticumina ” was not a fancy word, being 
derived from “ Triticum” wheat by the addition 
of the suffix “ina,” & being intended to be descrip- 
tive; also the word was cither the name of a 
patented article, in which case it was not a good 
trade mark, or else that pltfs. & their predecessors 
had represented their articles sold under the 
word ‘ Triticumina’” as patented, &, semble, 
without deciding the point, in such case the word 
could not be a good trade mark.—Muanby & Co., 
Lrp. v. TRITICINE, Lrp., Re Meany & Co.’s 
TRADE MARK (1897), 14 T. L. RR. 42; 15 RP. C1. 


Annotation -- Generally, Refd. Wellcome v. Thompson & 
ean Rig Burroughs Wellcome’s Trade-mnks., [1904] 
1. 736. 


256. ‘* Night Cap ’’—Red ‘‘ Cap.’’|--In 1898 a 


firm of soap manufacturers registered the words 
‘“Mother Red Cap” in classes 47 & 48, & sub- 


with the words ‘“ Cowle & Co., Bull’s 
Head, Bottling,” around the circle. 
The trade mark registration of which 


was asked for by resp». had been used teld: 


in 1900. 


for many years, & no evidence was 
adduced tending to show that any 
nerson had been deceived thereby :— 
the trade mark was not cal- 
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sequently the words ‘‘ Rcd Cap’’ in class 47 for 
goods which included soap. In 1899 another 
firm of soap manufacturers, who alleged that they 
did not know of such registrations, registered the 
words ‘* Night Cap” in classes 2, 47, 48, & 50, 
including in cach class soap of some kind. In 
1899 the owners of the marks ‘‘ Mother Red Cap ”’ 
& “ Red Cap” applied to register ‘ White Cap,” 
& thereupon became aware of the registration of 
‘ Night Cap,” & in 1900 moved to expunge “ Night 
Cap” on the ground of the probability of con- 
fusion with their marks. The mark ‘‘ Mother 
Red Cap” had never been used, & the mark 
‘“Red Cap’? had not been used until some time 
The mark ‘‘ Night Cap ” had been used 
prior to the use of ‘ Red Cap,’’ & had been largely 
used :— J7cld : under the circumstances the words 
“ Night Cap”? were not calculated to deceive, & 
the motions were dismissed with costs.—/e 
Hep.Ley’s TRADE Marks (1900), 17 R. P. C. 
719. 

257. ‘* Neola ’’ —‘‘ Pianola.’’] An application 
was made for the registration as a trade mark of 
the word “ Neola” for a ‘ piano player, being 
a musical instrument included in Class 9.” — The 
registered proprietors of a Trade Mark ‘‘ Pianola ”’ 
registered for all goods in class 9 opposed the 
registration. The Comptrolicr decided against 
the opponents & ordered the registration to pro- 
ceed. The opponents appealed. The appeal was 
referred to the et. -—Held : having regard to the 
hind of customers for such goods & a difference 
in the articles actually sold under the naimes, 
there was not likely to be any confusion.—/e 
Pianorisr Co.’s APPLICATION (1906), 23 BR. P. C. 





774. 
Annotations, —Consd. 2te Fox's Appin. (1920), 37 R. P. C. 
37. Apld. Jt Wheatley, Akeroyd's Appling, (1920), 37 


R. PLC. 13753 Re Eee Products Appin (1922), 39 RK. P. C. 

1355, Rc Connor’s Appin, (19214), 11 RL. C. 458. Refd. 

Re United Chemists’ Trade Mh, Apsocn. (1928), 40 RP. C, 

2193 Re TLunley’s Appln (1924), fb Ro P.O. 423. 

258. Shamrock leaf Inverted shamrock leaf 
surmounted by Crown.}—Appct. trading as S. & 
co. sought, to register in class 389 for picture post 
cares, a Trade Mark cousisting of a shamrock leaf 
with the stalk continued so as to form ‘ & Co.” 
The Registrar required the consent of the pro- 
prietors of an old mark, repistered for stationery, 
consisting of an inverted Shamrock leaf bearing 
the letters ““M. W. & Co.” & surmounted by a 
Royal Crown. Appct. having failed to obtain 
this consent appealed. The proprietors of the 
registered mark did not appcar to contest the 
application & no evidence was filed :--Held: 
there would not be any mis-leading results from 
the two marks being on the Register at the same 
tinie.—Re SUAMROCK & Co,’S APPLICATION (1907), 
24 KR. P. C. 569. 

259. Device containing letters ‘‘ A. B. C.’’ — 
Circular band containing ‘‘ A. B.C.’? & A. Baker & 
Co., Ltd.’’|-—In 1906 the Acrated Bread co. applied 
to register as a trade mark in class 45, in respect 
of cigars, cigarettes, & tobacco, a device which 
was a reproduction of the co.’s common seal 
having the letters A. B. C. in the centre, & which 
was already registered as their trade mark in 
class 42 in respect of bread, biscuits, cakes, & 
flour. Shortly afterwards A. Baker & co. who 
carricd on business as tobacconists, applied to 
register a serics of four labels as trade marks in 
class 45 in respect of cigarettes. One of the dis- 
tinguishing features in the serics was a circular 


culated to decvive, & the application 
for registration should be granted.— 
READ BROTHERS, LID. v. Cowlz & 
Co. (1911), 30 N. Z L. Rt. 1157 —N.Z. 
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band or garter in the centre of which appeared 
the letters A. B. C., & round the edge of which 
were contained the words “‘ A. Baker & Co., Ltd.”’ 
A. Baker & co. had for the last eleven years used 
the mark they sought to register & with perfect 
good faith claimed the right to the exclusive user 
of the letters ‘' A. B.C.” The Acrated Bread co. 
opposed A. Baker & co.’s application on the 
ground that there had been concurrent user of 
the letters A. B. C. by themselves, & others, & 
that A. Baker & co.’s labels should only be regis- 
tered on a disclaimer by them of any right to the 
exclusive use of that part of the label. A. Baker 
& co. opposed the Aerated Bread co.’s application 
on the ground that their mark contained matter 
the use of which would, by reason of its being 
calculated to deceive, be disentitled to protection 
in a ct. of justice. The registrar refused to 
register either mark, & thereupon each co. applied 
to the ct. for a direction to the registrar to pro- 
ceed with the registration of their respective 
wwarks. At the hearing A. Baker & co. failed to 
establish that the letters A. B. (C. exclusively 
indicated their goods, 

The evidence also showed that in the past the 
concurrent user of the letters A. B. C. for the 
same goods by the Acrated Bread co., A. Baker 
& co., & others had not Jed to any mistake, con- 
fusion, or complaint. On A. Baker & co.’s appli- 
cation :—ffeld: (1) in the circumstances the ct., 
in the exercise of its discretion under Trade Marks 
Act, 1905 (c. 15), 8. 15, would not impose upon 
appcts. a condition requiring them to disclaim 
any part of their combination although containing 
matter common to the trade, & they were entitled 
to have theiv trade marks registered. 

The condition of a disclaimer is one for the 
imposition of which some good reason ought to 
be established rather than one which ought to be 
imposed unless some good reason to the contrary 
is made out. 

(2) The failure of a claim to a monopoly, put 
forward & asserted with good faith does not 
necessarily involve the imposition of a disclaimer 
as & condition of registration. 

(3) Appets.’ trade marks were not. ‘* advert ise- 
ments ” within the meaning of s. 41 of Cos. Act, 
1862 (c. 89), necessitating the mention therein of 
appct. co.’s name in legible characters; & there 
was nothing in Trade Marks Act, 1905 (c. 35), 
confining the name or signature of appct. 

(t) On the Acrated Bread co.’s application :— 
Held: ayppcets. bad discharged the burden which 
lay upon them of showing that their trade mark 
was not calculated to deceive, & they were entitled 
to have their mark registered in class 45.— Pe 
BAKER (ALBERT) & (CO0.’8s APPLICATION, J?e 
AERATED BREAD Co.’s APPLICATION, [1908] 2 Ch. 
86; 77 1. 3. Ch. 473; 981. T. 721; 24. L. R. 
467. 
stnnotation ¢ 

2 Ch, 307. 

260. Head of Red Indian — Red Indian on horse- 
back.|—-An application was made for the registra- 
tion in class 50, in respect of sharpening stones & 
other goods, of a trade mark consisting of a repre- 
sentation of the head of a Red Indian. The appli- 
cation was refused on the ground of the re- 
semblance of the mark to a trade mark registered 
in 1904, by 1f. & co., in respect of emery & other 
goods, consisting of the representation of a Red 
Indian on horseback with the words ‘ Red 
Indian ”’ beneath; the words were disclaimed as 
added matter. Appcts. appealed to the Board 
of Trade, who referred the appeal to the ct. 
H. & co. were made resps., but did not appear, 


~als to (1) Apld. 2 Cadbury's Appin., [1915] 
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they however, refused their consent to the regis- 
tration of the trade mark applied for. Applts. 
adduced evidence to show that their mark had been 
used in the United Kingdom for upwards of seven 
years, Without any confusion resulting & was 
distinctive of their goods :—-Teld: having regard 
to the facts as to user of appcts.’ mark, the appli- 
cation ought to be allowed to proceed, although 
without prejudice to any opposition which might 
be entered by LI. & co.—Re CARBORUNDUM Co,’s 
APPLICATION (1909), 26 KR. BP. C. 501. 

261. ‘‘ Herogen ’’— ‘‘ Ceregen.’’| The owncrs 
of trade marks ‘ Zoegen” & ‘ Ceregen” regis- 
tered in 1908 & 1909 for medicinal foods for 
human use, moved to remove from the register 
the trade mark ‘ llerogen,” registered in Apr. 
1912 in respect of a food in class 42 on the ground 
of similiarity in sound of the respective words, 
the likeness of their terminations, & the liability 
to goods covered by the trade mark ‘ Ilerogen ” 
being passed off as their goods :—Held: the real 
question being as to whether the names were so 
alike phonctically as to be calculated to deceive, 
not. whether a dishonest trader would so use the 
word as to bring about deception, the articles 
would be purchased in reliance upon the letters 
which preceded the common termination, «, 
these being sufficiently distinctive & appcts. & 
resps.’ goods appealing to different classes of 
customers, the application to expunge failed.— 
Re Britisn Druaga Jlouses, Lrp.’s’ TRADE MARK 
(1912), 107 L. LT. 756, 

262. Cat with ‘‘ Snowdrop Trade Mark ’’—Cat & 
barrel.|—Application was made for the registra- 
tion in respect of gin, of a label containing the 
representation of a cat in a sitting posture holding 
a glass in its paws & having on it the words 
‘Cordial Old ‘Lom  Gin-— Snowdrop’ ‘Trade 
Mark.” ‘ Snowdrop was a registered trade 
mark of appets. The application was refused at 
a hearing on the ground that the mark was calcu- 
lated to deceive having regard to a cat & barrel 
mark on the register. Appets. appealed, & said 
that a cat was common to the trade in gin, & 
offered to disclaim the right to the exclusive use 
of a cat; they had made the same offer to the 
tomptroller :—Held: the application ought to 
be ordered to proceed.—Re BaGors, Llurron & 
Co., lap.’s APPLICATION (1912), 29 R. P. C. 702. 

263. —---- —-— .|—Re Boorp & Son, INCORPOR- 
ATED v. BAGOTs, HuTTON & Co., L1p., No. 199, ante. 

264. Five pointed star in red—Eight pointed 
star.] —-The Texas co. applied to register in class 47 
a trade mark in respect of oils for heating, lighting 
& lubricating, motor spirit & other products of 
petroleum, in which they had a large trade. 
Appcts.’ mark consisted of a five-pointed star 
in red, with a certain word in black & the letter 
T in the centre of the star in green. <Appcts. 
stated that they desired that their mark, when 
registered, might be limited to the colours used 
in the representation on the form of application. 
There were existing marks on the Kegister in 
class 47, one consisting of an eight-pointed star, 
& the others consisting of two intersecting triangles 
in a broken-line circle, with lettering :—Held : 
there was no suggestion that there was any danger 
of the goods in connection with which the several 
marks were used being called ‘Star’? goods ; 
appcts.’ mark did not so closely resemble any of 
the existing marks as to be calculated to deccive, 
even if one of the existing marks were to be 
coloured red, as to Which there was no suggestion 
that it had been, or was going to be, so coloured. 
—Tnxas Co.’S APPLICATION (1913), 31 KR. P. C. 
53. 


9 
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265. Two intersecting triangles in broken 
line circle.} —Texas Co.’8 APPLICATION, No. 264, 
ante. 

266. ‘* Limit ’’—‘* Summit.’’?]}—On an applica- 
tion to register the word ‘‘ Limit ”’ as a trade mark 
in respect of collars & shirts, the application was 
opposed by the owners of the trade mark ‘‘ Sum- 
rait ’’ registered in respect of collars & shirts on 
the ground that its similarity would lead to decep- 
tion :—Held: the words “ Limit” & ‘“‘ Summit ”’ 
were words in common use, each conveying a 
perfectly definite idea; there was no possibility 
of anyone being deceived by the two marks; & 
there was no ground for refusing registration.— 
te SmirH (THomas <A.) Lrp.’8 APPLICATION 
(1913), 30 RR. P. C. 368. 

267. ‘* Swankie ’’—‘‘ Swan.’’|—-An_ application 

was made for the registration of the word 
‘“Swankie’’ in respect of a detergent. <A co., 
being the proprictors of a trade mark consisting 
of the devise of a swan in conjunction with the 
word ‘‘Swan,’”’ opposed the application on the 
ground that the use of appct.’s mark in connection 
with the goods sold by him would be calculated 
to deceive, & would cause goods marked therewith 
to be associated with the goods of the co.’s manu- 
facture & so be mistaken & passed off & sold as 
goods of their manufacture :—Held: there was 
not the slightest connection between the words 
“Swan ”’ & “ Swankie ” & the registration ought 
not to be refused.—Re Crook’s TRADE Mark 
(1914), 110 L. T. 474; 380 T. L. R. 245; 58 Sol. 
Jo. 250; 31 KR. P. C. 79. 

268. Cat with words ‘‘Dubonnet Wine ’’—Cat 
on barrel.|—In 1913 a French co. applied for 
registration of a trade mark in class 43 in respect 
of “Ca wine.” The trade mark consisted of a 
Jabel on which appeared a cat in a recumbent 
position & a bottle of wine in front of the cat & 
also the words “ Dubonnet Wine.’ The appli- 
cation was opposed by two English cos. he 
first of these was the registered proprietor of 
several trade marks registered in class 43, all of 
which had on them a barrel on its bilge, & on the 
barrel a cat standing up in a pugnacious attitude ; 
this co. alleged extensive user of this mark for all 
goods In class 43, & a general reputation for their 
goods as “ cat” goods, although their goods were 
also known as ‘ cat & barrel’ goods. The second 
opposing co. was registered proprictor of a trade 
mark used for port wine & containing the words 
Gato Brand,’ ‘“ Gato”? being the Spanish & 
Portuguese for ‘ cat,” & a representation of a 
sitting cat & some initials & a signature. Their 
port sold under this label was sold principally 
abroad. They also sold ‘‘ Gato’”’ sherry with a 
similar representation of a cat. & had also a trade 
in beer, stout & whisky under labels bearing a 
similar representation of a cat & they alleged a 
reputation for wine under their cat mark. Appcts. 
alleged the sale in this country by them & their 
predecessors in business for fifteen years of a 
particular preparation of Quinquina under the 
label applied for, or a label bearing a similar 
representation of a cat & bottle. Their label 
was registered in many foreign countrics, including 
France, Portugal & Spain. It appeared that in 
the year 1898 appcts.’ predecessors applied for 
registration of a label bearing a similar representa- 
tion of a cat & bottle, but with the words “ Quin- 
quina Dubonnet’”’ on it instead of the words 
““Dubonnet Wine,” but the opponents’ marks 
were cited against it, & the application was not , 
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proceeded with. Appcts. alleged that the repre- 
sentation of a cat was common in class 43. The 
opponents denied that a cat was common for 
wine, they relied on Trade Marks Act, 1905 
(c. 15), 8. 39. The Registrar refused the appli- 
cation, & appcts. appealed. 1t was held on appeal 
that the most distinctive part of the appcts.’ 
trade mark consisted in the words ‘ Dubonnet 
Wine,” & that their label was not likely to be 
confused with either of the opponents’ labels ; 
that, having regard to the many foreign registra- 
tions, the registration of their label in England 
could not affect the sale of the appcts.’ goods in 
those foreign countries, & that the question 
whether natives of foreign countries would be 
deceived need not be considered ; that the fact 
that the Registrar had found in other proceedings 
that a cat was common for pin was material ; 
& that sect. 39 did not preclude the ct. from 
taking the whole of the facts into consideration, 
including the presence of other cat marks on the 
Register; that there had been for fifteen years 
a fairly substantial sale of appcts.’ product under 
the mark applied for or under a mark substantially 
identical with it, & that it had always been hnown 
as ‘* Dubonnct Wine,” & there had been no actual 
confusion or deception; that although the rule 
in no v. Dunn, No. 150, ante, was to be applied, 
the Registrar had concentrated his attention on 
the cat & put out of sight the distinguishing 
features; & that no confusion was likely to result 
from the registration. The decision of the Regis- 
trar was reversed, & the application was ordered 
to be procceded with, but to be limited to appcts.’ 
particular preparation of Quinquima sold under 
the name of Dubonnet m accordance with an offer 
made by appets. before the hearing before the 
Registrar :— Held: the question of foreign user 
ought to be taken into consideration, but even 
taking it into consideration appcts.’ trade mark 
was not calculated to deceive.— Re Socinem 
ANONYME DUBONNET’S APPLICATION (1915), 32 
Rh. P.C.211,-C: A; 

269. —— Cat with words ‘‘ Gato Brand.’’| 
Re Socittt ANONYME DUBONNET’S APPLICATION, 
No. 268, ante. 

270. Double cross—Plain cross.|—An applica- 
tion was made for registration in class 42 for 
condensed skimmed inilk of a trade mark con- 
sisting of a label which as represented & used had 
ared & in the centre of it a white cross with the 
words ‘‘ Lehmann’s Cross Milk’? & two small 
black crosscs on the white cross & the words 
** Double cross”? at the sides of the white cross. 
The words the ‘ Cross Brand ”’? & also a number 
of small crosses appeared on other parts of the 
label. Appcts. also applied for registration of a 
somewhat similar label without the two black 
crosses & the words ‘‘ Double Cross”’ :—Held ; 
there had been honest concurrent user by appcts. 
& their brand had come to be hnown as the 
** Cross Brand ” or the ‘* Double Cross ”? & no other 
condensed milk was so known; that there was no 
likelihood of confusion with the mark registered 
for pig products & very slight possibility of 
deception by confusion with the ‘‘ Diploma Cross ”’ 
& under the circumstances the ct. ought to exercise 
its discretion undcr sect. 21 in favour of appcts. 
—RRe LYHMANN (R.) & Co., Lip.’s APPLICATIONS 
(1918), 35 R. P. C. 92. 

271. ‘‘ Rito ’? — ‘‘ Lito.’’|—I*., Ltd., were the 
registered proprietors of two trade marks, the 
word “ Lito”? & the word “ y to,”’ coupled with 
a device, in class 47, in respect of soap, soap 

owder, & other articles included in the class. 
n Feb. 1917, L., Ltd., approached F.,'Ltd., with 
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a view to obtaining their consent to the registra- 
tion of ‘‘ Rito’”’ in respect of substantially the 
same class of goods; this consent was refused ; 
& the registration of ‘ Rito’ was refused by the 
Registrar of trade marks. F. & co. sold a soap 
paste principally for cleaning hands under the 
name “y to.” I., Ltd., sold a soap which was 
a grease solvent for cleaning hands under the 
name of “ Rito” & to this F., Ltd., objected on 
the ground that it was an infringement of their 
registered trade marks & they commenced an 
action against LL., Ltd., in 1917, for the infringe- 
ment of trade mark & passing-off. Defts. gave 
notice of motions to rectify the register, on the 
yround of non-user, by limiting the registration 
of Lito”? & by the removal of the ‘“ y-to”’ 
mark. Pltfs. gave particulars of various instances 
of the passing-off alleged by them. The motions 
came on for hearing with the trial of the action 
when pltfs. relied principally on infringement of 
their trade mark “ Lito,’’ & as regards passing- 
off on the resemblance of ‘ Rito” to ‘ y-to”’: 
—Held: ‘* Rito”? was not an infringement of 
either of pltfs.’ trade marks, & there was no pro- 
bability of deception in what defts. were doing. 
Fircnrrrs, Lrp. v. Lousper & Co,. Lrp., Pe 
REGISTERED TRADE MARKS (1919), 36 R. P. C. 
296. 

Annotation : ~Apld. Re Fox's Appin. (1920), 37 Ro P. CG. 387. 

272. ——- ‘* ¥Y-To.’’|-—FiTcnrrrs, Lrp. »v 
LOUBET & Co., lirp., Re REGISTERED TRADE 
Marks, No. 271, ante. 

273. ‘‘ Motrate ’’ — ‘* Filtrate.’’] --An applica- 
tion was made for registration in class 47 of a 
{rade mark consisting of the word ‘‘ Moderate ” 
in respect of lubricating inaterials. The applica- 
tion was opposed by the proprietors of a trade 
mark ‘* Filtrate ” registered in class 17 in respect 
of lubricating oils & greases. The opponents 
alleged that the word ‘‘ Filtrate ’’? had been used 
by them & their predecessor in business for many 
years, & was well known as clistinguishing their 
goods; that the termination ‘trate’ did not 
occur in any trade mark, except theirs, in use in 
the trade; & that the first parts of the words 
were not sufficiently unlike to prevent probability 
of deception. Several declarants for the oppo- 
nents stated that they would have thought that 
there was some connection between the makers 
of the two articles if the word ‘* Motrate ”’ had 
come on the market in addition to the word 
‘ Filtrate.” The Registrar of trade marks held 
that, in the absence of evidence as to what classes 
of persons were the consumers of the goods to 
which the mark was applied, & as to the way in 
which the goods were dealt in & packed, & the 
price, it had not been proved that there was a 
probability of deception, & that the opposition 
failed. The opponents appealed to the ct. :— 
Held: although the two words had the same 
ending, it was an ending in common use, & the 
first parts of the words were sufficiently different 
to distinguish the marks; there was a conflict 
of evidence as to the probability of deception, & 
the cl. must decide on the grounds that had been 
laid down in many cases; the appeal must be 
dismissed.—te Fox & Cu.’sS APPLICATION (1920), 
37 KR. P. C. 37. 

274. Aquatite - -Aquaturn.]|—The owners of two 
Trade Marks, one consisting of the word 
* Aquatite,” & the other of a label containing that 
word, both registered in Class 38 in respect of 
rainproof garments, moved to rectify the Register 
of Trade Marks by removing therefrom a Trade 
Mark consisting of the word ‘“ Aquaturn’”’ in 
block letters registered for the same goods. 
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pe gies had also commenced an action for passing 
off & infringement of Trade Mark against the 
registered proprietor of the Trade Mark 
** Aquaturn,”’ complaining in particular that one 
of deft.’s labels, in which ‘‘ Aquaturn ” was used, 
was calculated to deceive by reason of its close 
resemblance to appcts.’ label containing their 
registered word ‘‘ Aquatite”; & before the 
motion to rectify was heard an order was made in 
the action granting a perpetual injunction against 
passing-off & against infringement of their trade 
marks. Appcts. relied on these facts in the 
motion to rectify. Words commencing in “ aqua ”’ 
were shown to be common for rainproof garments : 
—Held: although the word ‘‘ Aquaturn’’ had 
been used by resp. as part of a label which had 
been held to be calculated to deceive, the Trade 
Mark itself was not calculated to deceive, & the 
application failed.--Re Combn’s TRADE MAnrk 
(1921), 39 R. PL. C. 33. 

275. Ace of spades of cumulative design - Ace of 
spades of flat design.]—T’Itfs. were the proprietors 
of a registered trade mark in respect of playing 
cards consisting of a representation of the ace 
of spades composed of the superimposition one 
upon another of cight various aces with artistic 
embellishments. They had used their representa- 
tion of an ace of spades for upwards of fifty years 
& in 1888 had registered it as a trade mark. In 
1922 defts. commenced to use a representation 
of an ace of spades, the central features of which 
consisted of five various aces superimposed one 
upon another inclosed in a circle. Tt appearcd at 
the trial that a peculiar representation of the ace 
of spades was conunonly used in the trade to 
denote the origin of the goods, & in some cases 
to denote the different qualities of cards produced 
by the same manufacturer, but that if was seldom 
used for the purpose of effecting a sale, & that as 
a general rule it was not) brought to a purchascer’s 
notice until after the completion of a sale. <At 
the trial, it was held that pltfs.” mark was 
characterised by great artistic merit) & wealth of 
detail, that no one feature could be singled out as 
predominant, & that it was such as to leave on 
the mind a strong impression of cumulative 
design as opposed to flatness; that the pre- 
dominant features of defts.” mark were aggres- 
sively obtrusive & that the design was characterised 
by flatness: that the superimposition of aces in 
defts.”) mark bore little resemblance to the corre- 
sponding feature In pltfs.’ mark in shape, colour- 
ing or surroundings ; that the ordinary purchaser 
wold not confuse the one with the other; & 
{hat the action must be dismissed with costs. 

The appeal was dismissed on the ground of 
absence of probability of deception.-—GooDaLn & 
Son, Lrp. «. WADDINGTON, rp. (1921), 41 
R. P. C. 658, CLA, 

276. ‘‘ Cream o’ the North ’’- -‘* Royal Northern 
Cream.’’] —H. applied to register a label bearing 
the brand name ** Cream o’ the North ”’ as a trade 
mark in class 43 in respect of Scotch whisky. The 
application was opposed by M. on the grounds 
(inter alia) that he was the registered proprietor 
of a mark registered in 1882 consisting of a label 
bearing the brand name “ Royal Northern Cream ”’ 
& that S., who did not join in the opposition, was 
the proprietor of a registered trade mark consisting 
of a Jabel bearing the brand name ’”’ Cream of the 
North.” Apart from the brand names all three 
labels were dissimilar, & both in the application 
& in S.’s registration the right to the exclusive use 
of the words ‘“‘ Cream of the North” was dis- 
claimed. H. & his predecessors in business had 
for many years used the label applied for, the 
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business being that of blending whisky & selling 
it to retail customers in his own shops in Glasgow. 
M.’s headquarters were also in Glasgow, his business 
being wholesale & export. S. carried on a local 
trade in London. M. also claimed common rights 
in the names “ Royal Northern Cream” & 
‘““ Northern Cream ” :—Held: “ Cream”? was the 
common appellation of whisky in the trade ; 
‘Royal Northern Cream’? had come to indicate 
the opponent’s foods, but it had not been proved 
that ‘‘ Northern Cream” bore that meaning 3 
any possibility of confusion bet ween the labels could 
lie only in the appeal to the ear; considering all the 
circuinstances of the case no probability of such 
confusion had heen shown, & the appeal must be 
dismissed.—Re HurCcHison’s APPLICATION (1921), 
41 R.P.C. 538. 

277. ‘* Tripcastroid ’’ —- ‘‘ Castrol.’?] An ap- 
plication was made to register a mark consisting 
of the word “ Tripcastroid ” in elass 47 in respect 
of lubricating preparations. The application was 
opposed by the owners of the Trade Mark 
“Castrol”? whieh had been registered for more 
than seven years in the same class, in respect of 
oils for heating, lighting & Jubrieating, on the 
ground that the mark was calculated to deecive. 
Appets. had previously abandoned an application 
to register the word Castroid, the opponents having 
objected to this word & threatened to oppose its 
registration. The opponents now alleged that 
they used the word “ triple” in connection with 
lubricating oils, & that the word ‘ Tripeastroid ” 
suggested Triple Castroid & that it would be 
assumed by users to mean a triple form of ‘ Cast- 
roid & ergo of ‘ Castrol.” Appets. in reply 
alleged that the Trade Mark ‘ Castrol” consisted 
of the words castor oil mis-spelt & that the registra- 
tion thercof was & always had been invalid, that 
appets, had abandoned their application to register 
“ Castroid ? in order that they might make their 
mark still more distinetive, that the word ‘ Prip- 
castroid ”?? was not calculated to deccive & that the 
opponents were endeavouring to prevent other 
manufacturers of Jubricating oils froin using any 
trade mark which contained any suggestion of 
castor oil being contained in such lubricant, even 
when it was in fact contained therein :— Leld: 
upon the evidence & upon a reasonable construc- 
tion & appreciation of the two words “ Castrol?’ & 
“ Tripeastroid ’? there was no reasonable ground 
for thinking that the public would be confused or 
that there would be deception of goods sold as 
‘'Tripeastroid ’ being mistaken for ‘ Castrol”? ; 
the value of the pretix “ Trip” as being of import- 
ance in the total word sought to be registered could 
not be neglected; there was no attempt on the 
part of appets. improperly to obtain any advantage 
from the reputation attaching to the opponents or 
to their commodities ; there was no probability of 
the prefix ‘ Trip” being dropped & of the word 
‘ Castroid ’? being used simpliciter.- -Re LONDON 
LUBRICANTS (1920), Lrp.’s APpPLicATION (19025), 
42 R.P.C. 264, C. A. 

Annotation :-—Refd. J’e Parkinson’s Appln. (1926), 43 

ROP. C. 384i. 
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See Trade Marks Act, 1905 (c. 15), 8. 20. 
278. Application of Trade Marks Act, 1905 
(ec. 15), s. 20.])—R. & co. obtained registration of 
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a trade mark in 1910, it having been stated in the 
application that the mark had been used by HK. & 
co. & their precedessors in business since 1887, 
the fact being that the mark had been registered in 
1887, by a firm of S. & W. who some years later 
agreed to allow R. & co. to use the mark in Africa, 
subject to the right of S. & W. to have such use 
discontinued if & when they so desired :—JLHeld : 
there had been no intention to deceive, but above 
sect. cnabling the Hegistrar to deal with applica- 
tions to register identical trade marks, only applied 
to simultaneous applications, the mark could not 
be registered with a limitation during the volition 
of the original proprietors, & it ought to be ex- 
punged.—Re ROsKILL’s TRADE MARK (1915), 85 
L. J. Ch. 801; 113 L. 1.11435 82 RK. P. C. 577, 
279. Applications by members of dissolved 
partnership—Marks registered in name of old firm.] 
A firm consisting of five partners was dissolved 
by a deed which provided that the business should 
in future be carried on by two separate firms 
comprised of various members of the old firm; that 
all the partners should be entitled to use the trade 
marks formerly used by the old firm; & that 
neither of the new firms should be exclusively 
entitled to the goodwill of the old business. The 
new firms applied simultaneously for the registra- 
tion in their respective names of the marks which 
had been used by the old firm, some of which were 
registered in the name of the old fimn & one of 
which was not registered in this country. The new 
firms mutually consented to each other’s applica- 
tion: —Held: the registrations asked for ought 
not to be allowed.—Ae LnMRMANN’'s APPLICATIONS, 
[1897] 2 Ch. 495; 66 LL. J. Ch. 699; 77 I. T. 200 ; 
45 W. R. 698; 13 :'T. L. R. 498% 3 41 Sol. Jo. 622. 
tnnotation + Refd. 2 Macder’s Appin, [1916] 1 Ch. 308. 





D. Coneurrent User. 

See Trade Marks Act, 1905 (c. 15), 5. 215 Trade 
Marks Act, 1919 (c. 79), Sched. JI. 

280. Trade Marks Act, 1905 (c. 15), s. 21-- 
**Same Trade Mark.’’] —-/7?e MAEDER’s APPLICA- 
TION, No. 167, aite. 

281. —— ‘‘ Nearly identical Trade Marks.’’| -- 
Re MAEDER’S APPLICATION, No. 167, ante. 

282. Jurisdiction of court.] —- Re MArpD4ER'S 
APPLICATION, No. 167, ante. 

283. —— To sanction registration with limita- 
tion.|— Re ROSKILL’S TRADE MARK, No. 278, ante. 

284. Jurisdiction of Registrar.|—A co. applied 
to register a label which they had used as a trade 
mark since Apr. 13, 1907, in Part B. of the Register 
in class 42 in respect of canned fruits. The 
application was opposed by another co. on the 
ground that they were the registered owners of 
similar marks in the same class for similar goods. 
The question arose whether Trade Marks Act, 
1905 (ec. 15), s. 21, as amended by Trade 
Marks Act, 1919 (ec. 79), 8s. 12, gives the 
Registrar power to deal with cases of concurrent 
user Where one of the marks is already upon the 
Register :—Held; the amendment to sect 21 
gives this power, & on a consideration of the facts 
registration ought to be allowed.—Re SIMPSON, 
Ronerts & Co., LrD.’8 APPLICATION (1922), 39 
R. P. C. 372, 

285. —-— To register in part B.]—A co. applied 
to register a label which they had used as a trade 
mark since July 13, 1907, in part LB. of the Register 
in class 42, in respect of Indian condiments, 


appct.’s mark & that of opponent were 
the same or nearly identical, even if 
they were, there had been honest 
concurrent user of the marks in 
New South Wales, & there were 


to 


Wales : — Feld : 


Part I.—Trape Marks. 


namely chutney, curry powder, & guava jelly. 
The application was opposed by another co. on the 
ground that they were the registered owners of 
similar marks in the same class for Indian sauces. 
The question arose whether concurrent user could 
be relied upon in an application for registration 
in part B.:—Held: by Comptroller-General as 
Registrar of Trade Marks, that registration is 
properly permissible in part B. on the ground of 
concurrent user, & on a consideration of the facts, 
registration ought to be allowed.—Re GEDYE & 
Sons, Lrv.’s APPLICATION (1922), 39 R. P. C. 377. 

286. Opponent ignorant of concurrent user.]-—— 
Re Farina (No. 2), No. 218, ante. 

287. Similar marks used without confusion.]— 
II, Ltd. applied to register a trade mark in class 42 
in respect of pickles & vinegar, consisting of a 
swan within an oval, having above it the words 
“ Swann & (Co.,”’ & beneath it the words ‘* Birming- 
ham & Stourport, Worcestershire.” The Registrar 
refused to proceed with the registration of this 
mark on the ground mainly that if so nearly 
resembled a mark already registered by B. & co. 
for goods in the same class that it would be caleu- 
lated to deceive within the meaning of Trade Marks 
Act, 1905 (c. 15),8. 19. Jl. Ltd. appealed to the ct., 
who ordered B. & co. to be served with notice of the 
appeal. This was done, & B. & co. appeared to 
resist the application for an order to procecd with 
the registration. The evidence showed that the 
marks had been used concurrently for a consider- 
able number of years, & that there was no evidence 
of anv confusion having occurred.- Held: the 
mark did not so resernble the mark already on 
the Register as to be calculated to deceive, & the 
Registrar should proceed with the registration in 
the ordinary way.—fe TIOLBROOKS, LTD.’ APPLI- 
CATION (1909), 26 BR. P.O. 791. 

288. User with knowledge of registration of 
nearly identical mark.]—-An American co. in 1914 
applied for the registration of two labels as trade 
marks in class 12 in respect of hack saw blades. 
The labels included the word “ Victor ” with the 
words trade mark added & the name of appcts. 
The word “ Victor’? was the most prominent 
feature of the labels & had been used by appets. 
on their hack saw blades which had been largely 
imported into this country since about the year 
1901 & was registered in most foreign countries. 
In 1909 appets. had applied for registration of the 
word “ Victor” for the same goods but the 
application was opposed by an English co. who 
were the registered proprietors of a trade mark 
registered for the same goods & consisting of the 
word “* Victory’? in combination with a laurel 
wreath & the application was in 1910 refused by 
the Registrar of Trade Marks. The present 
applications were refused by the Registrar of 
Trade Marks, on the grounds that they raised 
substantially the same point as had been decided 
on the previous application & that reeistration was 
prohibited by Trade Marks Act 1905 (¢. 15), 8. 19, 
by reason of the existence on the Register of the 
“ Victory ” mark as well as in the exercise of his 
discretion. Appets. appealed & also relied on 
honest concurrent user & asked the ct. to exercise 
its jurisdiction under Trade Marks Act, 1905 (c. 15), 
8. 21, & direct the applications to proceed. The 
English co. was served with the notices of motion 
& appeared on the hearing & opposed the applica- 


special circumstances within the mean- 
ing of Trade Marks Act, 1905, 8. 28, 
consequently appct. was entitled 
Lo rogistration in respect of New South 
Wales.—Krpacgoon & Co. ». GRAHAM onl 
(1909), 7 CO. L. R. 752.—AUS., under 


p. Three mark 


Trade 


PART I. SECT. 2, SUB-SECT. 9.-—A. 
rule.J)—'The three 
mark rule docs not apply in New 
South Wales, where a trade mark can 
be the property of one trader, 
Murks Act of 1865.— 
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tions. Their trade mark was registered as an old 
mark :—Ifeld: the applications were equivalent 
to a fresh application to register the word “ Victor ”’ 
as a trade mark there being nothing distinctive 
in cither label except that word & that the Regis- 
trar was right on this & the other grounds in his 
refusal to proceed with the applications; the 
word ‘‘ Victor’ was not a word having no direct 
reference to the character or quality of the goods 
& that the labels were not registrable otherwise 
than on aspecialapplication under Trade Marks Act, 
1905 (c. 15), 8. 9 (5), & on the applications under 
Trade Marks Act, 1905 (ce. 15), s. 21, the appcets. 
had used the word “ Victor,” & not the labels, as their 
trade mark, & that the evidence did not establish 
user by them of the labels, as trade marks, & the user 
by appets. having been modern & the greater part 
of it at all events with full knowledge of the 
English co.’s registration the et. would not in any 
case have exercised its discretion under Trade 
Marks Act, 1905 (c. 15), 8.21,in appet.’sfavour. In 
any circumstances the ct. would not have permitted 
registration of a label which contained a statement 
that ‘‘ Victor’? was appet.’s trade mark.—Re 
MASSACHUSETTS SAW WorKsS’ APPLICATION (1918), 
35 R. PRP. C. 137. 
Old marks.]—-Nee Nos. 290-292, 294, post. 


Surn-secT. 9.-—OLD MARKs. 
A. In General, 

See Trade Marks Act, 1905 (c. 15), 8s. 9 (5), 19. 

289. General rule-—Old mark entitled to regis- 
tration—Though similar to trade mark subse- 
quently registered.!-—.An application made in 
Nov. 1881, by an American firm of oil manu- 
facturers for the registration under the Act of 188% 
of a trade mark for illuminating oils, which mark 
had been used by them in America since 1872, 
& had been known in England as the ‘' White 
Rose ’> mark prior to 1875, was refused by the 
Comptroller upon the ground that there had been 
on the register since 1878 a similar mark for illu- 
minating oils called the © Rosaline’’? mark, of 
which an Hneglish firm were the proprietors :— 
Held: although there was enough similarity 
between the two marks to render it possible for 
the public to mistake the one for the other, yet as 
the ‘‘ White Rose” was to all intents & purposes 
an old mark, it ought to be admitted to registration. 
Re “ Waite ROSE” APPLICATION (18505), 30 
Ch. D. 505; 54 1, 0. Ch. 967 5°58 1. T. 885° 38 
W. RR. 796. 
SO : Refd. fle Colman’s Appln. (1891), 70 LL. 4. 








290. Concurrent user—By not more than three 
different persons —Right of each to register.]--- 
(1) When a trade mark has been used by not more 
than three different persons In the same trade as an 
old mark, that is before Aug. 13, 1875, each may 
register it. 

(2) When it has been used by one or two persons 
as an old mark, it can only be registered by another 
person as a new mark if the consent of the prior 
owner or owners is obtained. 

(3) When a trade mark has been used by more 
than three different persons in the same trade, it is 
not distinctive but common to the trade, & cannot 
be registered by any of them. 


Bioaa v. ANDERSON (1900), 21. N.S. W. 
Ky. 238: 17 N.S. W. W.N.117.—AUS. 

q. Old marks d& three marks rule.) 
—-ASHTON & PakSONS, LTD. v. MAR- 
SUALL’S CHEMICAL Co., LTD, (1904), 
23 N. Z. 1. K. 762.—N.Z. 
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Sect. 2.—What trade marks registrable: Sub-sect. 
9,A. & B. (a) & (0).] 


(4) Semble: marks which so closely resemble 
one another that the use of the one might be 
restrained in an action by the owncr of the other, 
will be treated as identical for the purposes of the 
above rules.—/I’e WALKDEN Ai&RATED WATERS 
Co.’s APPLICATION (1877), 54 L. J. Ch. 394, n. 
Annotations -—.18 to (3) Refd. We Brook’s Trade-Mhs. (1878), 

26 W. RR. 791. Cenerally, Refd. Re Wrage’s Trade Mh 

(1885), 29 Ch. D. 55), 

291. ——— —-— — ~.!—-A new mark may be 
registered in respect of some of the goods in a 
class, thouch a similar old mark is already regis- 
tered for other goods in the same class, if the goods 
are distinct. Any mark used before ‘Trade Marks 
Registration Act, 1875 (c. 91), is an old mark only 
in respect of the goods as to which it has been used. 
So far as regards other goods tt will be treated as a 
new mark, & will not be registered if it clashes with 
another mark which is old in respect of those goods. 
Old marks may be registered up to the number of 
three by different persons in respect of the same 
goods, even if identical; but this rule does not 
apply to new marks, & if the same old mark has 
been used in respect of the same goods by more 
than three different persons, it is a common mark. 
—Re JELLEY, SON & JONLS’S APPLICATION (1878), 
51 L. J. Ch. 639, n.; 46 L. 'T. 881. 

Annotalions :-—Distd. Jéo Muneh’s Appin. (1883), 50 1. T. 12, 

Reld. Benbow ». Low, Low v. Benbow (1881), 14 1. PT. 

as 

292. - - .|—Re PowELh, Re PRATT 
(1878), Sebastian Digest of Trade Mark Cases, 857. 
Aa Ol arieend: Mouson vt Bochin (1881), 26 Ch. D. 


293. — -— - - .}—With respect to old 
trade marks, the rule of the ct. is to permit regis- 
tration of even identical old marks up to the 
number of three, though if more than three appli- 
cations for the registration of the same old mark are 
received, it must be treated as common, 

Where an ontgoing partner remained, under the 
circumstances, entitled to manufacture a particular 
article from the original recipe, the property of the 
partnership :—Held: he was entitled to use the 
old trade name of the article, but not to represent 
that it was manufactured by the old firm or their 
successors, & to use the old trade mark and have it 
registered, although identical with that of the 
successors of the old firm.-—BENBOW v. Low, Low 
v. BENBOW (1881), 4t L. TT. 8755 29 W. R. 837, 

294, — — - Concurrent foreign user by ap- 
plicant.|—In 1842 the predecessors in business of 
IL. & K. invented a trade mark, & used it on all the 
articles manufactured by them. J. & JK. regis- 
tered this as their property in 1880. M. now 
applied by summons for the registration of a trade 
mark identical with that of L. & K. with the 
exception that he substituted his own name & 
address for that of ‘‘ Mumay & Jaanman,’”? which 
appeared in the original trade mark. We alleged 
foreign user since 1869, & that he had registered 
abroad & claimed to have his trade mark registered. 
here as an old mark under the “ three-mark rule ”’ :— 
Held: the resemblance between the two trade 
marks was so close that the later one must have 
been copied from the earlier; there was no 
evidence of the user of the appct.’s trade mark in 
England; had it been attempted to be used in 
Mngland appct. could have been restrained by an 
injunction; foreign user alone could not entitle 
appet. to registration or bring him within the 
operation of the ‘t three-mark rule ”’ as being con- 
temporancous user before Trade Marks Act, 1875 
(c. 91), & the application must be refused with costs. 
—IRe MUNCH’S APPLICATION (1883), 560 L. T. 12. 


TRADE Marks, TRADE NAMES AND DESIGNS. 


295. ——— Persons using substantially 
similar marks.|—Re Wraaa’s TRADE MARK, No. 
407, post. 

296. Old mark only attaches in respect of goods 
as to which used.|—/te JELLEY, Son & JONES’S 
APPLICATION, No. 291, ante. 

297. —.}|—Re LYNDON’S TRADE-MARK, No. 
192, ante. 





B. Conditions of Registration. 
(a) User as Trade Mark. 

298. General rule.|—He Woop’s TRADE-MARK, 
Woob v, LAMBERT & BUTLER, No. 71, ante. 

299. -—.j—BOURNE v. SWAN & Fpauar, LTp., 
Ite BOURNE’S TRADE Marks, No. 311, post. 

300. User entitling owner to maintain action 
for infringements.]— Appcts., who were iron manu- 
facturers, had for a long period before the passing 
of the Trade Marks Registration Act, 1875 (c. 91), 
been in the habit of using as trade marks the letters 
B BIT, which were the initials of the firm, & also 
the same marks coupled with symbols or words 
common to the trade, denoting the quality of the 
iron :—Held ; every mark or combination of marks 
or words used as a trade mark before the passing 
of Trade Marks Registration Act, I875 (c. V1), 
which would have entitled the proprictor to main- 
tain a swt for infringement against any person 
imitating it, may be registered as a trade mark 
under the Act, & a trader is entitled to register a 
series of such marks which only differ from each 
other by combining in different modes a mark 
common to all of them & peculiar to the trader, 
with words merely indicative of the quality of the 
goods marked or symbols common to the trade, a 
note being in such a case entered in the register 
specifying the portions of the combination as to 
which no exclusive right is claimed.—-Re BAkRows’ 
TRADE-MARKS (1877), 5 Ch. 1D. $53; 46 L. J. Ch. 
450; 36 1, T. 2915 25 W. R. 4073 on appeal, 
9Ch. Do p. 861; 46 L. J. Ch. 725; 36 1. T, 780 ; 
25 W. R. 564, C. A. 

Annotations: Refd. Re Brook’s Trade Mkp, (1878), 26 W. It. 
T9E 3 dee Kuhn’s Prade Mhs (1878), 53 L J. Ch. 235, n.; 
dee Anderson's Trade Mh. (1581), 26 Ch, D. 109, 

301. Name stamped on goods.|—Re CuorLTON & 
DvadALE's TRADE Mark, No. 3106, post. 

302. Single letter.|—A single letter which has 
been used by a firm as a trade mark before the pass- 
inge of Trade Marks Registration Act, 1875 (c. 91), 
is not a trade mark within the definition contained 
in ‘Trade Marks Registration Act, 1875 (ce. 91), s. 10, 
& cannot be registered thereundcr.— Ae MITCHELL'S 
TRADE MARK (1877), 7 Ch. D. 363; 46 1. J. Ch. 
876; 26 W. R. 326. 

Annotation -- Refd. James v. Parry, Zte James’ Trade Mk. 
(1885), 055 Ld. Ch. 218, 


303. Word designating particular class of 
machine.|—(1) H. & co. registered the word 
‘““Albion’”’ as a trade mark, alleging use before 
1875. They brought an action for infringement 
against W. & co. The alleged infringement 
consisted in taking a finger, marked ‘ Albion,’’ 
from one of pltf{s.’ machines & putting it on to one 
of defts.’ machines :—Held: defts. had not 
infringed. 

(2) Defts moved to rectify the Register by ex- 
punging the trade mark, or limiting the registration 
to certain specified goods. Pltfs. admitted that 
they had only used the trade mark before 1875 
on the specified oo & therefore did not oppose 
the proposed limitation. That they resisted 
the motion so far as it asked for an order to 
expunge :—Held: pltfs. had only used the word 
Albion to denote design, & not as a trade mark, 
& therefore defts. were entitled to an order to 
expunge, but by agreement an order was only 





Part I.—TrRApDE MARKS. 


made for limitation of the registration to the 
specified gouds, subject to the Comptroller-General 
not objecting to an order in that form. 

If | did not come to that conclusion [use of mark 
as design], I should be forced to the conclusion that 
lhe was only properly registered for certain articles 
on his own evidence. JIe could not possibly, 
because he used ‘* Albion ’”’ for mowers, reapers, 
chaff cutters, & other things, register it for all 
agricultural & horticultural implements, & all 
other machinery, Which is what he has done. It 
was never intended that a man having a trade 
mark for one class of machinery, should register it 
as a trade mark for all. But 1 need not go further 
into that, because I think that, if he really had only 
used the word ‘‘ Albion ’’ as designating a parti- 
cular construction or class of machine, he did not 
use it as a trade mark before 1875. Therefore he 
ought not have been placed on the Register as the 
owner of a trade mark; & therefore the Register, 
being in that sense improper, must be rectified 
(KEKRBWICH, J.).. LIARRISON 7. WOODROFFE, Jie 
TLARRISON’s TRADE MARK (1889), 7 R. PL. C. 25, 

304. Mark on goods lying in ships in port.|— 
Re Menus’s APPLICATION, No. 324, post. 

305. Necessity for proof of substantial public 
user——-Where similar old trade mark already 
registered.]|—-Where it is sought to register, by 
virtue of the ‘‘three-mark rule,” a trade mark 
alleged to have been used before Aug. 18, 1875, 
notwithstanding that a similar old trade mark is 
already on the register for the same goods, it must 
be proved that there was a substantial public 
user of the mark tendered for registration sufficient 
to confer upon the owner a concurrent right with 
the owner of the trade mark already registered. 

IL, T., & Co., brewers, applied for leave to 
register a trade mark for beer, which they claimed 
to have used since 1872, & which consisted of a red 
diamond containing a representation of a lion with 
a fleur de lis. The application was opposed by 3B. 
& Co., brewers, who were the proprietors of a trade 
mark registered in 1876, which cousisted of a red 
diamond, & had been very extensively used since 
several years prior to H., T., & Co.’s application. 
The evidence as to appct.’s user, though showing 
some sales under the mark, was not satisfactory as 
to its extent: —Meld: (1) appet.’s mark so nearly 
resembled the opponents’ mark as to be calculated 
to deceive ; (2) appets. had not shown a sullicient 
user of their mark to have acquired a concurrent 
right with the opponents.— Re LIODSON, 'TESSLER 
& Co.’s TRADE Mark (1881), 86 T.. 'T. 188, n. 

306. Effect of period of non-user-——Whether 
amounting to abandonment.|—-~MOUSON & (Co. v. 
BorumM, No. 497, post. 

307. -J—An application was made to register 
the word ‘‘ Emollio ” as a trade mark in respect of 
“an article of perfumery,” on the ground that the 
word was ‘“‘ a special & distinctive word used as a 
trade mark before Aug. 13, 1875,” within the mean- 
ing of Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 64 (3). The word in question had been 
used on the labels in connection with a perfumed 
cream by appct.’s father & predecessor in business, 
who died in 1867. It was doubtful whether, subse- 
quently to that date, there had been any sale of 
the article. In 1870 appct. had destroyed all the 
labels, which had “ Emollio? upon them, & the 
word was never subsequently used upon any per- 
fuined cream. Since 1881 appct. had sold a solid 
tablet contained in boxes, the covers of which were 
Inscribed with ‘‘ Kmollio Tablet, Registered.” 
Certain price lists of perfumery dealers, issued in 
1874 & subsequently, referred to Emollio Perfumed 
Cream & Emollio Tablet. ‘The registration was 

J.-—VOL. XLIII. 
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opposed by persons who had sold a soap by the 
name of ‘f Emolline,’’ on the ground that the use 
of the word ‘‘ Emollio ” as a trade mark previously 
to 1875 had been abandoned :—Held: the use of 
the word ‘ Emollio ” on the labels on the perfumed 
cream had been abandoned, not only by cessation 
of the user, but also by the destruction of the labels 
in 1870, whereby an intention to abandon was 
clearly indicated.—Re GROSSMITH’s TRADE MARK, 
‘* HMOLLIO *’ (1889), 60 L. T. 612; 6 R. PL. C. 180. 
Annolations :-- Consd. Jie Talbot’s Trade Mk. (1894), 64 


L. J. Ch. 264. Refd. Wellcome v. Thompsun & Capper, 
Ree Burroughs Welleome’s Trade-mhks., [1904] 1 Ch. 736. 


308. Adverse user of mark of foreign proprietor— 
‘Original fraudulent user.|~—/?e LkAroNn’s TRADE- 
MARK, No. 358, post. 

309. Words not being fancy words.] — A 
motion was made to expunge from the register two 
trade marks, ‘‘ Monopole’? & ‘ Dry Monopole,’ 
used in connection with champagne, & registered 
in 1882 by Leidsiech & co., of Rheims, under the 
Registration of Trade Marks Act, 1875 (c. 91), 5. 10, 
as “ special & distinctive word or words used 18 
a trade mark before the passing of this Act.” 

The motion was made on the grounds (a) that 
the words were not special and distinctive : (b) 
that the words had not been used alone, but always 
in association with other words or marks. The 
alleged user related to labels, wrappers, corks, & 
packing cases. The label on cach bottle bore the 
words ‘‘ Monopole’? or ‘* Dry Monopole’ in 
Roman Ictters, with the words ‘S Heidsieck & co., 
Rheims, established 1875,” underneath in a run- 
ning hand. The wrapper round each bottle was 
substantially similar to the label. The corks were 
branded on the sides with the words ‘* Monopole ”’ 
or Dry Monopole,’ & onthe bottom with a comet 
with ‘‘ Heidsiech & co.,’’ round it. 

The packing cases in which the wine was sold 
bore on one side the brand of ‘' Monopole” & at 
one end the brand of ** Ileidsieck & co.” in a 
circular or semi-circular form, & the word 
“ Rheims’? running across an anchor :—/leld: 
in order to register a word or words of this kind, not 
being fancy words, it was necessary that they 
should have been used, & used by themselves, as 
trade marks before the passing of the Act.— 
RICHARDS v. BUTCHER, [1801] 2 Ch. 522; 63 L. T. 
7573; affd., [1891] 2 Ch. p. 540; 60 LL. J. Ch. 530 ; 
SR. PLC. 249, C. A. 

-trnotations -— Consd. /’e Wophinson’s Trade Mhs., [1892] 2 
Ch. 11635 d/te Powell's ‘Trade Mk., (1893) 2 Ch. 3885) Le 
Massachusetts Saw Works’ Appin. at 35 R. P.O. 137. 
Refd. J’e Verity’s Trude Mh., 270 Hall & Woodbouse’s 


Trado Mk. (1901), 18 'T. L. it, 214 3 Re Lea’s Appla., [1913 
1 Ch. £46. 


(b) Special and Distinctive Mark. 

310. General rule.}|—/’e Woon’s ‘TRADE-MARK, 
Woop v. LAMBERT & BuTLerR, No. 71, ante. 

311. |—To entitle a person to register a 
word used as a trade mark before Aug. 138, 1875, 
as a trade mark, it is essential to show that it was 
(1) ‘‘ special & distinctive ” of his goods, & (2) that 
it was used as a trade mark. 

(3) A trade mark may be infringed by being used 
in the advertisements & circulars of a rival trader, 
if it is used in them in relation to, or connection 
with the same class of goods & in such a manncr as 
to be calculated to deceive. 

(4) Delay in moving to rectify the register by 
expunging therefrom a trade mark will as a general 
rule deprive a successful appct. of his costs; but 
he may be refused relief altogether if his delay has 
placed resp. al an unfair disadvantage, e.g. if 
material evidence has been lost to resp. by reason 
of the delay. 

A. was the owner of the two trade marks. 


N 
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Sect. 2.—What trade marks rcegistrable : 
9, B. (b) & (c).) 


was the figure of a ‘‘ Swan,”’ with adjuncts, & the 
other was the word ‘ Swanbill.”” Both marks 
were registered as old marks in 1876 in respect of 
the same class of goods, & for many years were 
used together. In 1890 A. per incuriam allowed 
the registeration of the word ‘‘ Swanbill ”’ to lapse, 
but in 1892 registered it again ag an old mark. In 
1901 he brought an action against B. & co. for 
infringing his trade mark of a ‘‘ Swan”’ in their 
advertisements & circulars; & thereupon they 
moved to expunge both A.’s marks from the 
register. ‘They had become aware in 1896 of the 
registration in 1892 of the word ‘* Swanbill.” 
The action & motion were tried togcther, & at the 
trial 33. & co. abandoned their motion so far as it 
sought to expunge A.’s trade mark of a ‘“‘ Swan,”’ 
but succeeded in expunging the word ‘‘ Swanbill.” 
The action was dismissed. Under the circumstances 
& having regard to 13. & co.’s delay in moving to 
rectify the register, A. was order to pay only two- 
fifths of the taxed costs of the action & motion. 

An application by A. for a certificate on the 
ground that the validity of his trade mark of a 
‘“Swan’’ had come in question, was refused.— 
BOURNE v. SWAN & EpGar, Lrp., /2e BOURNL’S 
TraDE MaRKs, [1903] 1 Ch. 211; 72 L. J. Ch. 168: 
5. W. R. 2183 19 7T. L. R. 593 47 Sol. Jo. 923 20 
R. P. C. 105. 

EN a -—~ 18 lo (3) Apld. Weingarten v. Bayer (1903), 
9T. L. R. 239. Consd. /te Davis’ Trade Mhks., Davis rv. 

ee Rubber Co., [1927] 2 Ch. 315. Refd. Honnessy v. 

Keating (1907), 21 PLC. 185 : Tova Warrant Holders’ 

Assocn. v. Deane & Beal, (1912) 1 Ch. 10:3. Nocton wv. 

Ashburton, [1914] A. C. 932. 486 to (4) Refd. Todd v. 

N. EE. Ry. (1903), 61 W. R353. 

312. Right to register.|—DPltfs. had, for fifteen 
vears & upwards, manufactured & sold a medicine 
under the name of ‘“ Reinhardt’s Celebrated 
amily Salve,” & in the year 1876 they registered 
the words ‘ Family Salve ” as their trade mark in 
connection with such medicine, under Trade Marks 
Registration Acts. Deft. in 1868 registered at 
Stationers’ Hall a similar preparation under the 
title of ‘“ Spalding’s Universal Family Salve,’ 
& he had since manufactured & sold the salve 
under that name. Both salves were sold in packets 
encased in wrappers bearing the above titles in full, 
but. the wrappers were so folded that until the 
packets were opened the words “ Family Salve ” 
alone were visible. Jn an action by pltfs. for an 
injunction :-—Held: the words ‘‘ Family Salve ” 
were both a ‘ distinctive heading,” & also ‘ special 
& distinctive words used before the passing of the 
Act,’ wifhin Trade Marks Registration Act, 1875 
(c. YI), 5s. 10; pltfs. having by the registration 
acquired a prima facie right to the exclusive use 
of the two words ‘‘ family salve,’ the onus lay on 
deft. to displace that right; & deft. having failed 
to discharge that onus, an injunction must be 
granted.— REINHARDT v. SPALDING (1879), 49 
L. J. Ch. 573; 28 W. R. 300. 

3138. — .) -Where the name of an individual or 
firm printed in ordinary or ornamental type has 
been used as a trade mark for goods before Aug. 13, 
1875, indicating the goods as having been sold or 
manufactured by that particular individual or 
firm, it may properly be registered as a “ special 
& distinctive word or combination of letters used 
as a trade mark before Aug. 138, 1875,” within 
Trade Marks Registration Act, 1875 (c. 91), s. 10, 
or Patents, Designs, & Trade Marks Act, 1883 
(c. 57), 8. 64 (i1).—ARe HOPKINSON’S TRADE-MARKS, 
f1892]2 Ch. 116; 61 L. J. Ch. 887; 66 L. T. 487; 
9R.P. C. 102, 

Annotation: Refd. We Clay & Bock, [1892] 3 Ch. 549. 


Sub-sect. 


TRADE NAMES AND DESIGNS. 


314. -——.|—Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), 8. 64 (3) (ii), enables only those 
old marks, which do not contain any of the essential 
particulars defined in the previous clauses of the 
sect., to be registered without any disclaimer. 
Therefore, where the old mark sought to be regis- 
tered is a label consisting of a distinctive device & 
words or letters, it is registrable under sect. 64 (2), 
& the words or letters must be disclaimed, notwith- 
standing the circumstance that if the words or 
letters were used alone they could be registered as 
an old mark under sect. 64 (3) (ii) —Jée WRIGHT, 
CROSSLEY & Co.’8 APPLICATION & ROYAL BAKING 
POWDER Co. OF NEw York, [1900] 2 Ch. 2183; 69 
L. J. Ch. 689; 83 L. T. 150 

315. Mark distinctive by user.|-—C. & Co. 
in 1876 registered as a trade mark the words 
* Kxcelsior Spring Mattress.’ In 1883 they 
commenced an action in the Palatine Ct. of the 
Duchy of Lancaster against B. to restrain. him 
from using their trade mark “ Excelsior.” 3B. 
moved to remove their trade mark from the 
Register on the ground that the word ‘' Kixcelsior ”’ 
had not) been used as a trade mark before the 
passing of Trade Marks Registration Act, 1875 
(c. 91). It appeared that the word had been used 
on bills & notices, but always applying to a mat- 
tress made under a patent of B.’s predecessors in 
business which expired in 18838; that it had been 
used in combination with a device of a» man & a 
banner on metal plates which were aflixed to the 
mattresses ; that an india rubber stamp containing 
the words alone had been made, & was usually 
impressed upon the side of the mattress, & that a 
photograph was constantly used in selling the goods 
which showed the mattress with a label attached, 
having on it only the words ‘ Excelsior Spring 
Mattress ’? :—/eld: there had been sufficient 
user as a trade mark, & the mark was rightly put 
on the Register.-- Re CnorLToN & DUGDALE’S 
TRADE MARK (1885), 53 1... 3375 34 W. 1. 60; 
IT. L. R. 648. 

316. 





«| ~In 1877 a chemical manufac- 
turer registered, under Trade Marks Registration 
Act, 1875 (ec. 91), the word ‘ Vaseline,’’? which 
had been invented by him to denote a product 
of his manufacture, the word being registered 
as an old mark used by him for six years before 
1877. 

Upon an application made in 1900 by a rival 
manufacturer for the removal of the mark from 
the reyister :— Held: (1) the word had been 
properly registered as a “ special & distinctive 
word” within Trade Marks Registration Act, 
1875 (c. 91), 8s. 10, since appct. failed to show 
that the word had not been used by itself as a trade 
mark before the Act, whereas the evidence showed 
that the word had always been used before & since 
the passing of the Act to denote, not an article 
manufactured by a particular process, but an 
article identified with the name of the particular 
manufacturcr. 

(2) Where a@ person is seeking to remove a trade 
mark from the register, the onus is upon him to 
prove that it ought to be taken off, not upon the 
party registered to make out his right to retain 
it on the register; & especially s0 where the mark 
has been on the register for many years.-—Re 
CHESEBROUGH’S TRADE MARK “' VASELINE,”’ [1902] 
2 Ch. 13 sub nom. He PEARSON’S APLTACATION, 
Re CHEESEBROUGH MANUFACTURING Co.’s TRADE 
MARK ‘‘ VASELINE,” 71 L. J. Ch. 427; sub nom. 
Re CHEESEBROUGH MANUFACTURING Co.’s TRADE 
MarRK ‘ VASELINE,”’ Re PEARSON’S APPLICATION, 
86 L. TT. 6653 sub nom. Re ‘‘ VASELINE”’ TRADE 
MarK, 18 TT. L. RR. 468, (. A.3 revsg. S.C. sub nom, 








Part J.—-TRape Marks. 


Re *“ VaAsoGEN’”’ & “ VASELINE’”’ TRADE MARKS 


(1901), 17 I. L. R. 259. 

Annotations :—~A48 to (1) Reid. Kodak v. London Stereoscopic 
& Photographic Co., Kodak v. Houghton, He Kodak’s 
trade Mks. (1903), 19 T. L. RR. 297. .48 to (2) Consd. 
Wolleome v. Thompson & Capper, Jée Burroughs, Well- 
come’s Trade Mks., [1904] 1 Ch. 736. Apld. /te Keystune 
Knitting Mills Trade Mk. (10928), 97 L. J. Ch. 316. 


(c) User in Same Form. 


317. Necessity for user alone.| —P. registered 
‘‘ braided fixed stars ”’ as a trade mark for matches, 
alleging that he had used it as a trade mark before 
the passing of the Act. He also at the same time 
registered a label enveloping the boxes in which 
his matches were sold, which contained the words 
‘“ braided fixed stars ’’ in two places so as to be 
conspicuous on each side of the boxes, but also 
contained a number of other words. It was 
shown that at the time when P. introduced the 
term ‘“‘braided fixed stars” the term ‘ fixed 
stars’? was Lnown in the trade as denoting a par- 
ticular class of fusees, & that he had just bought 
a patent for enveloping the stems of fusees with 
wire by means of a braiding machine, This patent 
expired in Aug. 1881. It appeared from the 
evidence that P. had not before the Act) used 
‘* braided fixed stars ’’ separately as a trade mark, 
or otherwise than as a part of the above-mentioned 
label. In Oct. 1881, an application was made by 
a rival trader to expunge the registration :— 
Held: (1) the registration must be expunged, for 
to entitle TP. to register these words as a trade 
mmark he must before the Act have used them as 
such alone, &% not merely in conjunction with 
other words; (2) if they had been 50 used alone 
they ought not to have been registered, for they 
were only words properly descriptive of the 
patented article, & P. had no exclusive right to 
their use after the patent had expired. —e 
PALMER’S TRADIE MARK (1883), 24 Ch. D. 504; 50 
L. T. 305 382 W. BR. 306, C. A. 
wAnnotations : ds to (1) Apld. Pe Leonard & Wis’s Trade 

Mk., Leonard & Kis vo. Wells (1884), 26 Ch. D. usa. Folld. 

Re Chorlton & Dugdale’4 Prade Mk. (1885), 463 I. T. 3387. 

Apld. fé Spencer’s Trade Mk. * Diamond Cast Steel ”’ 

(1886), of L. Tb. 659. Aporvd, Perry Davis ¢. Harbord 

(1590), 60 L. J. Ch. 16. pld. Jt Meeus* Appin, {1891} 1 

Ch. th; Richards eo. Buteher (2801), 60 L. J. Ch. 530. 

Reid. Ke Powell’s Trade Mk., [1593] 2 Ch. 3853 Je 

Chesebrough's Trade Mk. ‘* Vaseline,’ [1902] 2 Ch. 1; 

Andrew v. Kuchnrich, 2¢ Kuehurich’s Appln., 7’o Andrew’s 

Appin. (1912), 291, L. Ro dst. As to (2) Consd. Barlow 

r. Johnson (1890), 7 R. PLC. 390. Refd. Wc Magnolia 

Metal Cows Trade Mhs. (1897), 76 1. 'P. 672. Generally, 

Tc a cli ¢. Birmingham Vinegar Brewery Co., [1894] 

318. —- .|-—-In order to entitle a person to 
register a trade mark under Trade Marks Registra- 
tion Act, 1875 (c. 91), 8. 10, consisting of special 
& distinctive words, or combination of figures or 
letters, used as a trade mark before the passing 
of that Act, the words must have been uscd as 
a trade mark by themselves, & not in conjunction 
with any other device, 

In 1876 S. registered the words ‘ Diamond 
Cast Steel,” as a trade mark for steel & for tiles. 
Phe words were never used on goods by themselves, 
but always in combination with a device & a name. 
Phe words were, however, sometimes stamped on 
one side of the goods, whilst the device & name 
were stamped on the reverse side. Upon an 
application to rectify the register of trade marks 
by expunging this trade mark :—/eld: the case was 
within the principles upon which Re Palmer’s 
Lrade Mark, No. 317, anle, was decided ; & as 
there had been no separate user of the words as 
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a trade mark, the same ought not to have been 
registered, & must, therefore, be expunged from 
the register.—He SPENCER’S Trapt Mark ‘ Dia- 
MOND Cast Stet.” (1886), 54 L.T.659; 2 TLR. 
343; 3 RR. B.C. 73, C. A. 
wAnnotdtions :—Apld. Baker ». Rawson (1890), 45 Ch. Dd. 
5195 Richards v. Butcher, [E891] 2 Ch. 5225) Re Cromp- 
ton’s T'rado Mk., [1902] 1} Ch. 758. Refd. Jée Powell's 
Trade Mk., (1893) 2 Ch. 388; Andrew vy, Kuchnrich, /e 
Kuebnrich’a Appin., Ate Trade Marks Act, 1905, Lee 
Andrew's Appin. (1912), 29 T. 1. R. St. 
319. -  -.J|—Pltfs. & their predecessors had for 
a hundred years carried on a brewery at Stone, 
& their ale had become known as ‘ Stone Ale.” 
They had registered several trade marks which 
contained the words ‘‘ Stone Ale” in combination 
with some device or the name of their firm; & 
in 1888 they registered as an additional trade 
mark the words ‘Stone Ale’? alone. Deft. 
built’ a brewery at Stone over which he placed 
the words “ Stone Brewery,’ & when that was 
objected to by pltfs., he altered it to “ M.’s Stone 
Brewery,” with a device containing the words 
“Stone Ale’? & a monogram somewhat resembling 
pltfs.? trade mark. Pitfs. brought an action for 
an injunction, & deft. moved under the Patents, 
Designs, & Trade Marks Act, 1885 (c. 57), s. 71, 
to enter a disclaimer on the part of pltfs. of the 
exclusive use of the word *“‘ Stone” & otherwise 
to rectify the register: -—Held: (1) the word 
“Stone” was not a word common to the trade, 
& consequently the case did not come within 
sect. 71, & the application for a disclaimer must 


be refused; (2) there being no evidence that 
pltfs. had used the expression ‘ Stone Ale” by 


itself as a trade mark before Aug. 18, 1875, pltfs. 
could not register it as a trade mark under sect. 64 
(3) of the same Act; (3) pltfs. had acquired by 
user a right to the use of the words ‘‘ Stone Ale ” 
within the principle of HW oolhkerspoon v. Currie, No. 
1073, post, & the conduct. of deft. being in the 
opimon of the ct. calculated to deceive the public 
into supposing that his ales were brewed by 
pltfs., pltfs. were entitled {to an injunction,— 
THOMPSON tv. MONTGOMERY, /?e JOULL’S TRADE 
MARKS (L889), 41 Ch. D. 35 5 sub nom. THOMPSON 
e, MonrooMERY, J/te THOMPSON'S "TRADE MARK, 
583 lL. J. Ch. 3871; 60 1, T. 7665 37 W. OR. 687 ; 
5 OT. I. R. 305, (. A.s affd. sub nom. Mont- 
GOMELRY v. 'CTHOMPSON, [I8V1] A. C. 217, HL. L. 

Atnnotadhionas -.ts to (1) Refid. d’e Burland’s Trade Mik, 


Buland «. Broxbinne Oil Co. (889), 12 Ch. b. 271, 
Powell ct. Birmingham Vinegar Brewery Co, [T8964] 2 
Ch. 31.  ufs to (2) Refd. Je KEdgpington’s Trade Mhk., 


Iedgington o. Kdgingtou (E889), GE LAP. S23 00 Re Talbot's 
Trade Mh. (1894), 66 L. J. Ch. 264, Re Crostich’s Appl. 
(1909), 101. T. 587. uts fo (3) Apld. Huntley A Paluicts 
vo Reading Biseuit Co. (1893), 37 Sol. Jo. 49fs Pame v. 
Danielly’ Brewerles, We Patiue’s Trade Mhks., [ES9s] 2 Ch. 
o67; Chompson rv. Miller, Re Thompron'’s Trade Mh. 
(1895), BR P.O. 853) Powell of Birmainghan Vinegar 
Brewery Co., [1896) 2 Ch. 445° Reddaway r. Banhiaa, 
11596) A.C. 1995 Panet e. Maison Pinet (1597), 77 Lb. son 
322: Woreester Royal Porcelain Co, re. Locke, Worcester 
Royal Porcelam Co, ¢. Rhodes (1902), 18 T. DL. bh. 712 | 
Kinnel v. Ballantine (1909), 27 RR. P. C. 185. Refd. 
Baker v. Rawson (1s90), $9 Ch. DD. 519. Je Powell's Trade 
Mk., [1988] 2 Ch. $88 3) London General O1runibus Co. e. 
Felton (1896), 12 To. UL. Ro. 21385 Cooper & McLeod v. 
Maclachlan (1901), 1s BR. P.C. 380; Walter r. Ashton (1902), 
71 L. J. Ch. 8395) Plotzher v. Lucas (1907), 24 BR. Pe C. 
5d: Price's Patent Candle Co. ev Ogston & Tennant (1909), 
26 R. P.O. 797, Generall;, Refd. Valentine Meat Juice 
Co. v. Valentine Extract Co. (900), 838 L. TP. 250; Grand 
Hotel Co, of Caledonia Springs v. Wilson, [1904] A. C. 108. 


320. ———.|—To entitle “any special & dis- 
tinctive word or words” to be registered as a 
trade mark under ‘Trade Marks Registration Act, 
1875 (c. 91), s. 10, they must have been used 


PART I. SECT. 2, SUB-SECT. 9.—B. (c). 
8171. Necessity for user alone.}—DKWAR (JOUN) & SONH, LTD. v. Dewar, Dewar v. Dewar & Sons, Lrp, (1900), 


17 RN. P. C. 341.—SCoT, 
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Sect. 2.—Wahat trade marks registrable: Sub-sect. 


9. B. (0) ¢_sub-sects. 10 & 11.) 


alone as a trade mark before the passing of the 
Act, & not) merely in combination with other 
words. cfore the passing of ‘Trade Marks 
Registration Act, 1875 (c. 91), applts. used the 
words “ Perry Davis’ Vegetable Plain Killer ’”’ as 
their trade mark for a medicine manufactured & 
sold by thera. After the passing of the Act they 
registered the words ‘‘ Pain Killer” as their trade 
mark under sect. 10. Upon a motion tu amend 
the regwter :—Held: (1) the entry must be re- 
moved from the register, the words ‘‘ Pain Killer ”’ 
not having been used alone before the passing of 
the Act; (2) the words ‘‘ Pain Killer’ were not 
special & distinctive words within the meaning 
of sect. 10, there being nothing to distinguish 
goods manufacturcd by applts. from goods manu- 
factured by other persons.—Prrry Davis v. 
HAkBoRD (1890), 15 App. Cas. 316; 60 L. J. Ch. 
16; 68 L. T. 389, 1. 1h. 

elnnotations {ts fo (1) Refd. Jée Chesebrough’s Trade Mh., 

“ Nascline,’” (L902) 2 Ch Lt. Generally, Refd. Re Wright, 

Ciossley’s Appin... dé Royal Baking Pawdes Co. of New 

York, [L900] 2 Ch. 218. 

321. -—- —.!|—In 1582, Heidsieckh & co., a French 
firm of champagne growers, registered, under 
the Trade Marks Registration Act, 1875 (c. 91), 
the words ‘ Monopole”? & “ Dry Monopole,” as 
separate trade marks for separate kinds of cham- 
pagne, on the ground of user of those marks 
before the Act; but they never had, in fact, used 
those words alone as marks; for upon the labels, 
wrappers, corks, & cases for their bottles they had 
always uscd them in conjunction with the name 
of the firm, ‘' Lleidsieck & Co.,”? which they also 
registered by itself in 1882 as a trade mark under 
the Act; & upon the corks & cases there were, 
besides, Various devices which had been regis- 
tered as trade marks under the Act. On the 
cases, ‘ Monopole,” or‘ Dry Monopole,’’ appeared 
on one side alone, while on another side was 
“ VWeidsicck & Co.,” alone, & on one of the ends 
was one of the firm’s registered devices alone. 
The firm. sold other brands of champagne under 
distinctive registered Jabels, bearing the name of 
the particular brand, & always the name of the 
firm underneath. 

Upon a motion under the Act of 1875, & the 
Patents, Designs, & Trade Marks Acts, 1888, & 
1885, to expunge ‘ Monopole” & ‘* Dry Mono- 
pole” from the register of trade marks :—Held : 
those words had not been so ‘used as trade 
marks before the passing of the Act,’’ within the 
meaning of sect. 10 of the Act of 1875, as to entitle 
Leidsieck & co. to have them registered 3 & they 
were accordingly ordered to be expunged from 
the register, —RIGHARDS v. BuTCHER, [1821] 2 
sh. 6225 GOL. J. Ch. 530; 8 RL PLC. 249, C. A. 
Annotations : —~Refd. Ro Woplanson'’s Trade Mks., [1892] 2 

Ch. 11603; Le Powells Trade Mk., [t893) 2 Ch. 3883 

Hirschler ». Hertz & Collingwood (1895), LL T. L. R. 4663 

fee Verity's Trade Mk., /’¢ Wall & Woodhouse’s Trade Mk. 

(901), 16 T. L. Re. 284s) Dental Manufacturing Co. t. 

Ne Trey, (1912) 3 K. B. 765 fe Lea’s Appin, [1913] 1 Ch. 

416, 2te Massachusetts saw Works’ Appin. (1918), 35 

Ro. C. 137 5 Lactcosote 7, Alberman, [1927] 2 Ch. 117. 

322. -- -.J—K. & co., Jad., applied to register 
as an old mark the word “ Kinahan ” in an oval. 
The application was opposed by a firm in which 
the name “ Kinahan’” occurred. It appeared 
that appets. had branded the proposed mark on 
the sides of the corks of all bottles containing the 
different kinds of liquors sold by them, but this 
was not the only mark on the corks, e.g. there 
was gencrally a seal impressed on wax, with the 
words ‘* Kinahan & co., Cognac, Carlisle Build- 
ings,” or other similar words: some of the corks 
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were not sealed, but in this case they were covered 

with capsules which bore the words ‘ Dublin, 

Kinahan, London,” or some such words. Labels, 

being either registered trade marks or parts of 

trade marks, with appcts.’ name & address, were 
also placed on the bottles, & these labels had 
usually a caution, ‘‘ Please observe that the 
name ‘Kinahan’ is branded on the cork”; & 
some ‘Please observe that the name ‘ Kinahan’ 
on the seal & label, & branded on the cork,’’ 
or similar expressions. The user of the mark 
was therefore always accompanied with some- 
thing else. Appcts. had also registered trade 
marks in 1876:—Held: appcts. had failed to 
discharge the burden which lay on them of 
showing that the proposed mark was used alone 
as a trade mark, & their application must be 
refused. The point whether a mark only used 
on the side of a cork, & therefore hidden, could 
be said to be used as a trade mark at all, left 
undecided.—Re KINAUAN & Co.’8 APPLICATION 

(1898), 10 R. P. C. 398. 

323. j—M. D. & co., JAd., applied for the 
registration in two classes of a device which prior 
to 1875, had been used by J. H., their predecessor 
in business. Their application was made in the 
name of J. WT. & co. under which style J. H. was 
carrying on the business when he transferred it 
to appets. J. If. now opposed the application 
on several grounds, but mainly on the grounds, 
(a) that the device sought to be registered as an 
old mark, had never been used by itself as a 
trade mark before 1875, without some accompani 
ment; and (b) that the application was not made 
in the name of the co. alone entitled to make it 
according to Cos. Act, 1862 (c. 89), s. 41 :-—Held : 
technically the application was in form not made 
by the right party; the device was never used 
before 1875; without the name of “ J. H.” or 
“J. HW. & co.” in juaterposition to it & on the 
same cases, & the application for registration 
could not therefore proceed.—Re LEDDLE (JAMES) 
& Co.’s APPLICATIONS (1903), 20 KR. PP. C. 599. 

324. Necessity for user of whole mark.|—(1) An 
appet. seching to register as an old mark, a dis- 
tinctive device & combination of words, must 
show that the whole combination, just as he pro- 
poses to register if, has been used in its entirety 
prior to Aug. 13, 1875. 

(2) Semble: user of a distinctive mark on goods 
lying in the holds of ships which are merely touch- 
ing at British ports is not sullicient user to acquire 
a trade mark here.—Re MEKUS’ APPLICATION, 
[1891] 1 Ch. 41; 60 L. J. Ch. 96; 63 LL. T. 610; 
39 W. Kh. 216. 

Annotations —Cencrally, Reid. te Wright, Crossley’s Appln , 
& Royal Baking Powder Co. of New ‘ork, [1900) 2 Ch, 
218; Re Player’s Trade Mh., [1901] 1 Ch. 382, 

325. Material alterations In mark—Substantially 
affecting identity.)—On July 26, 1926, the Winter- 
bottom Book Cloth Co., Ltd. apphed to register 
two labels as trade marks which they claimed to 
have used with additions or altcrations not sub- 
stantially affecting their identity, since before 
Aug. 18, 1875. Hach mark consisted of an oblong 
label with rounded top & line border & contained 
the Royal Arms. The mark No. 47],122 had been 
altered from the form in which it was originally 
used by substituting for the words ‘ Sagar’s 
Patent, Jan. 1861, No. 123 ” the word ‘ Sagar’s ”’ 
& omitting the words, ‘‘ Trade Mark. Two red 
lines on cach salvage full length of the piece.” 
The Mark No. 471,123, had been altered from the 
form in which it was originally used by adding 
above the Royal Arms a Double Coat of Arms, by 
omitting the words ‘‘ Broughton Dye Works, 
Manchester’? & omitting the word ‘‘ Patent” & 
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‘©1871, No. 398.’ The KHegistrar refused the 
applications on the ground that there were 
material alterations to the marks as originally 
used substantially affecting their identity :— 
Held: the Registrar having decided that these 
were variations in the marks as tendered from those 
originally used which were calculated to affect the 
identity of the new labels with the old, & having 
exercised his discretion against registration, that 
exercise of his discretion ought not to be interfered 
with.—Re WINTERBOTTOM Book CLOTH Co., 
T.tp.’8 APPLICATIONS (1927), 44 R. BP. C. 462. 


SusB-SsEcT. 10.—ASSOCIATED TRADE MARKS. 
See Trade Marks Act, 1905 (c. 15), ss. 24-27. 


326. Necessity for association—Same goods or 
description of goods.]—(1) A co. which carried on 
several separate & distinct businesses registered 
the trade mark ‘ B.S.A.”’ in class 19 in respect 
of arms, ammunition, & stores. They subse- 
quently applied to register the same trade mark 
in class 22 in respect of cycles, motor cycles, & 
automobiles. The Registrar required them, as 
a condition of registration, to agree that the 
marks should be associated in accordance with 
T'rade Marks Act, 1905 (c. 15), s. 24. 

On appcts. declining this condition, the Regis- 
trar, in the exercise of his discretion under 8. 12 
(2), of the Act, declined to register the mark :— 
HTeld: the discretion vested in the Registrar was 
not an absolute discretion, but one to be exercised 
subject to the provisions of the Act. Sect. 24 
was one of such provisions, & had nothing to do 
with the registration of identical trade marks, 
but of marks ‘ so closely resembling a trade mark 
of appct. already on the register for the same 
yvoods or description of goods as to be calculated 
to deceive or cause confusion if used by a person 
other than appct.”’; (2) the two classes of goods 
in question were also not the “‘ same goods or 
description of guods,’’ & the registrar must be 
directed to proceed with the registration of the 
mark in class 22 without the condition of associa- 
tion; (3) appcts., although successful, must pay 
the costs of the Registrar, who was a public official 
occupying a fiduciary position, & had done nothing 
to disentitle himself to costs.-- te BIRMINGHAM 
SMALL ARMS Co.’S APPLICATION, [1907] 2 Ch. 
396; 76 L. J. Ch. 571; 97 0. T. 880; 23 T. LR. 
650; 51 Sol. Jo. 591; 24 2. P. C. 568. 

Annotation : -.1s to (3) Consd. Re Brampton’s Appin., [1926] 


Ch. 255. 


SUB-SECT. 11.—FANcY Worbs. 


See Patents, Designs, & Trade Marks Act. 1883 
(c. 57). s. 643; Trade Marks Act, 1905 (c. 15), 
s. 9 (5) (d), (e). 

327. Inapplicability of decisions.] —--In Jn re 
Farbenfabriken Application, No. 22, ante. 
NortuH, J. said he did not see how he could hold 
‘‘somatose’”’ to be an invented word within 
Patents, Designs, & Trade Marks Act, 1888 (c. 50), 
s. 10 (5) (d), having regard to the decisions 
with respect to such words as ‘ Herbalin ” 
A Washerine’”’ & ‘ Valvoline.’ <All these deci- 
sions had reference to the provisions of Trade 
Marks Act, 1883 (c. 57), 5. 64, with regard to fancy 
words. In my opinion none of the decisions on 
that part of the original sect. have any bearing 





PART I. SECT. 2, 
Lrp. ». CoMPAGNIF ,PHARMACEUTIQUE [DE LA Croix RouaE, Lrp. (1912), 14 Exch, 


r. “ Fruitatives.”}—FRUITATIVES, 
c. R. 30.— CAN. 
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on the new provisions to be found in the sub- 
stituted sect. the purpose of which was, I think, 
to get rid of expressions which had occasioned 
much embarrassment & of all the distinctions & 
decisions which had been founded upon them. 
These decisions so far from affording any guide 
to the true interpretation of the particulars desig- 
nated (d) & (e) in Trade Marks Act, 1905 (c. 15), 
s. 9 (5), are likely to lead to error if applied to 
these new provisions (LORD HERSCHELL).—HAstT- 
MAN PHOTOGRAPHIC MATERIALS Co, v. Comp- 
TROLLER-GENERAL OF PATENTS, DESIGNS & TRADE 
Marks, [1898] A. ©. 571; 67 L. J. Ch. 628; 5 79 
L.T. 195; 47 W. R. 152; 14 T. 1. R. 527: sub 
nom. Ite HASTMAN PHOTOGRAPHIC MATERIALS CO., 
Lrp.’s APPLICATION, 15 R. P. C. 476, H. 1. 


Annotations :—Mentd. Ficld v. Wagel Syndicate, /’e Trade 
Mk. 96,997 (1900), 17 Rh. BP. OC. 2663) Re Linotype Co’s 
Trade Mk., [1900) 2 Ch. 238; Je ** Uneeda ” Trade Mh., 
11901] 1 Ch. 550; Kodak r. London Stereoscopic & 
Photographic Co., Kodak v. Houghton, Ze Kodak's Trade 
Mks. (1903), 19 T. L. RR. 297 5 Hommel». Gebruder, Bauer 
(1904), 20 ‘TT. L. R. 5855; A.G. vt. Metropolitan Klect tic 
Supply Co., [1905] 1 Ch. 2435) Christy 7. Tipper, [1905] 1 
Ch. 1; R.v. West Riding of Yorkshire County Couneil, 
f1906) 2 kK. B. 6765; Re Gestetner’s Trade Mk., [1908) 1 
Ch. 513; Re Trade Marks Act, 1905 (1909), 25 Tk. I. RR. 


695; Se Applins. of Soc. le Ferment (14911), 2s PT. LL. &. 
175; Jte Du Cros’ Appins., [1912] 1 Ch. 6415 Re Cail 
Lindstroem Akt.’s Trade Mkh., [19}f] 2 Ch. 1038; Jee 


Cording’s AppIn., [1916] 1 Ch. 422; Ae Garrett's Trade 
Mk. (1916), 85 L. J. Ch. 3503) O’Grady v. Wilmot, [1916] 
ZA. C. 2315 Re Yalding Manufactunng Co.’s Appin. 
(1916), 38 RL. aC. 2855 Banbury v. Bank of Montreal, 
[1918] A. C. 6263 Dobb oe. Dobb (918). 87 Le 2. Ch. 8203 
Re Wernher, Wernber «. Beit, (1918) 2 Ch. 383893 0 Re 
FEmman (London) Ltd.’s Appin. (1920), 387 RR. P.O. 1353 
Rte Diamond 'T. Motor Car Co., [192b] 2 Ch. 55835 Re 
Salter’s Appin, (1923), 10 RPL. 102 5 de Davis’s Trade 
Mks., Davis vo. Susser Rubber Co., (1927) 2 Ch. 345. 
Norie.—TVhe expression “ Faney word or words 
not in common use” originally contained inthe 
Patents, Designs, & Trade Marks Act, 1883 (ce. 57), 
is now of no practical importance. See Patents, 
Designs, & Trade Marl:s Act, 1888 (ce. 50), Trade 
Marks Act, 1905 (ce. 15), s. 9 (5), where other expres- 
sions have been substituted. See, also, No. 32, 
ante. Decisions on “ Fancy Words” therefore are 
only included in the following form. 

328. Registration as fancy word refused.|—-— 
Re APoLuINnARIs Co.’s TRADE Marks, [1891] 2 
Ch. 186 (Apollinaris) ; 2e Harris’s TRADE MARKS 
(1892), 9 R. PP. C. 492 (Beatrice); Davis & Co. vr. 
STRIBOLT & Co., Re DAVIS, BERGENDANHL, & CO.’s 
TRADE Mark (1888), 59 L. T. 851 (Bokol); 
THlonason v. SINCLAIR (1801), 8 Te. L. Ro 45 
(Britannia); Je Luoyp & SONS’ TRADE MARK 
(1893), 10 R. P. C. 281 (Carnival); &e GESTET- 
NER’S TRADE MARK, [1908] 1 Ch. 513 (Cyclostyle) : 
Re VAN DuziErR's TRADE Mark, Re LEAP, Sons & 
Co.’8 TRADE MARK (1887), 34 Ch. D. 623 (Electric 
Velveteen); Re TANNAY’sS TRADE MARK (1889), 
7R. YP. C. 46 (Klectroid): Re APOLLINARIS Co.’s 
TRADE Marks, [1891] 2 Ch. 186 (Friedrichshal)) ; 
Re ARBENZ”? APPLICATION (1887). 385 Ch. D. 248 
(Gem); Re Laine’s TRADE MARK (1887), 3 
T. L. R. 728 (Glengowrie Highland Whisky) ; 
Re TARDEN STAR HAND GRENADE FirE [tx- 
TINGUISHER Co., Lip. (1886), 55 1. J. Ch. 596 
(land Grenade Fire Extinguisher) ; HUMPHRIES 
& Co. v. TAYLOR DrvuG Co. (1888), 89 Ch. D. 
693 (Herbaline); Re APOLLINARIS Co.’s TRADE 
MaRKsS, [1891] 2 Ch. 186 (Hunyadi Janos); PAINE 
& Co. v. DANIELLS & SONS’ BREWERIES, Re PAINE 
& Co.’s TRADE Marks, [1893] 2 Ch. 567 (John 
Bull) ; TowGoop BRoTHERS v. ALEXANDER PIRTE 
& Sons, Lrp. (1887), 56 L. T. 304 (Jubilee) ; 
Re THOMPSON’S TRADE MARK (1888), 6 R. P. C. 


a nn 


SUB-SECT. 11. 


182 TrapE Marks, TRADE NAMES AND DEsIGNs. 


Sect. 2.—W hat trade marks registrable : Sub-sect. 1]. 
Sect. 8: Sub sect. 1.) 

218 (Manor); Re VAN DuzEeR’s TRADE MARK, 

Re Lear. Sons & Co.'s TRADE Mark (1887), 34 

Ch. D. 623 (Melrose Favourite Hair Restorer) 5 

Re VIGNIER’S TRADE MARK ‘S Monosrvt ” (1889), 

61 L. T. 495 (Monobrut); Re Price’s PATENT 

CANDLE Co. (1884), 27 Ch. D. 681 (National 

Sperm); Re WANson’s TRADE MARK (1887), 37 

Ch. D. 112 (Red, White & Blue): WATERMAN ?. 
Ayres, Re WATERMAN’* TRADE MARK (1888), 39 
Ch. D. 19 (Reversi); THompson v. MILLER, lee 
THOMPSON’S TRADE MARK (1895), 183 KR. B.C. 35 
(Roadster); Re SANITAS Co., Lp... TRADE MARK 
“ SaNnITAS,” (1887), 58 L. T. 166 (Sanitas) ; LEVER 
0. GOODWIN (1887), 36 Ch. DD. 1 (Self-Washer) ; 
Re Banks & JAMES’S TRADE MARK (1895), 44 
W. R. 32 (Shakspere); GREAT TOWER-STREET 
Trea Co. v. HEDLEY SMITH, Re Great TOWER- 
STREET TEA Co.'s TRADE MARK (1889), 5 T. 1. KR. 
232 (Tower Tea); Re LEONARD & KLLIS’> TRADE 
Mark, LEONARD & ELLs v. WELLS (1884), 26 
Ch. DD. 288 (Valvoline); BURLAND rv. BROXBURN 
Oin Co., Re BuURLAND’s TRADE MARK (1889), 42 
Ch. D. 274 (Washerine); Re FRIEDLANDER’S 
TRADE MARK, [1885] W. N. 85 (Zephyr Asiatic 
Walnut Pipe). 

329. Registration as fancy word allowed.|— 
Re “ Avprne’’ TRADE MarRK (1885), 29 Ch. D. 
877 (Alpine); Re Trapbm Mark No. 58,405, 
© Bovri,” [1898] 2 Ch. 600 (Bovril) ; SLAZENGER 
vw. MAuInas, [1885] W. N. 124 (Lawford Tennis 
Racquet); Re DrensnAm’s ‘TRADE MARK, [1895] 
2 Ch. 176 (Mazawattee); Re BURGOYNE’S TRADE 
Mark (1889), 61 Ta. T. 89 (Qomoo):; BLATR a, 
STocK (1884), 52 1. PT. 128 (Strathmore Whisky) ; 
WELLCOME (TRADING AS BURROUGILS, WELLCOME 
& Co.) vo. THOMPSON & CAPPER, Pe BURROUGIIS, 
WELLCOME & Cov’s TRADE MArKs, [1901] L Ch. 
736 (Tabloid). 


SecrT. 4.---REGISTRATION. 
Sup-skcr, 1.—IN GENERAL. 


See Trade Marks Act, 1905 (ce. 15), ss. 12 18, 
28-31; Trade Marks Act, IOL9 (ce. 70), sehed. TL. 

330. Registration at risk of person registering. |— 
—Re Hype & Co.’s TRADE MArk, No. 4314, post. 

331. Objects of registration.])— (1) The object of 
the Act of 1875 is not to give new rights, but to 
place a restriction on the bringing of actions for 
infringement of trade marks, by requiring the 
previous registration of such marks; & also, by 
means Of registration, to facilitate the evidence 
of title to trade marks. 

(2) If a person has been on the register for five 
years as the proprietor of a trade mark, sect. 3 
is conclusive as to hts right to bring an action for 
infringement of that mark. & the registration is 
in that action conclusive evidence of his right to 
the exclusive user of the mark. But sects. 3 & 5 
being independent sects., the title aequired under 
the former is no bar to an application under the 
latter to rectify the register, even after five years’ 
registration, & on such an application the ct. 
has to consider whether the mark is properly 
on the register. 

(3) The registration is to be limited to the par- 
ticular goods in connection with which the trade 
mark is used. 


So, where E., a manufacturer of iron sheets 
had registered for more than five years as ro- 
prietor of a trade mark generally for the whole 
of class 5, described as “ unwrought & partly 
wrought metals used in manufacture,” upon a, 
summons taken out by a manufacturer of stee] 
& iron wire, one of the articles comprised in that 
class, who had registered a similar trade mark 
conlined to steel & iron wire, the register was 
rectified by limiting the registration of B.’s trade 
mark to the particular goods in which he was 
carrying on business—naimcly, iron sheets. 

(4) If a man who has registered a trade mark 
for any particular goods wishes to extend his 
business to a new description of goods, & to use 
his trade mark in connection with those goods, 
a further registration of his trade mark in respect 
of those goods is necessary. 

Qu.: whether a trade mark can be registered 
which is not in actual user as such at the time of 
registration. 

(5) The assignee of a trade mark has no higher 
right than his assignor had, & he has therefore 
no exclusive right to a trade mark, unless the 
business of the assignor assigned to him is co- 
extensive with the trade mark as registered.— 
EpwaAnrpbs v. DENNIS, Re HDWArpDs’ Trap: MARK 
(1885), 30 Ch. D. 454; 551. J. Ch. 125; 54 L. T. 
112; 2TL.R.1,C. A. 


Annotations :—As to (1) Consd, Lambert & Butler v. Good- 
body (1902), 18 IT. L. R. 391. Refd. Re Lyndon’s Trade- 
mk. (1886), 32 Ch. D. 109. As to (2) Consd. Re Wood’s 
Trade-mh., Wood ». Lambert & Butler (1886), 32 Ch. D. 


OAT. Apid. Re Schmidt’s Trade Mk., Jackson v. Napper 
(1886), 35 Ch. D. 162; Baker vo. Rawson (1890), 45 Ch. D. 
519. Retd. Re Vority’s Trade Mk., Re Hall & Wood- 


house’s Trade Mk. (1901), 18 'T. L. R. 214. sto (3) Distd. 
Re Schmidt's Trade Mk., Jackson vo. Napper (1886), 35 
Ch. TD. 1625; Fe Australian Wine Importers (1889), 41 
Ch. D. 278.) Extd. Hart 2. Colley (1890), 44 (Ch. D. 
193. Apld. Hargreave v. Freeman, [lal] 3 Ch. 39: Re 
Registered Trade Mks. of Batt, Jte Carter’s AppIn., [1898] 
2 Ch. 432; Re Crompton’sa Trade Mk., [1902] 1 Ch._758 ; 
Tee Hart’s Registered Trado Mk., [1902] 2 Ch. 621. Distd. 
Boord vo. Huddart (1903), 89 L. T. 718. Apld. Anglo- 
Swiss Condensed Milk Co. 7. Pearks, Ginrton & Teo 
(1901), 20 R. P. CL. 509. Consd. Finlay v. Shamrock Co. 
(1905), 22 TR. P.©. 301. Distd. Walpamur Co. ». Sanderson 
(1926), 48 Rt. P. C. 385.) Refd. Jee Hudson’s Trade Mks. 
1886), 32 Ch. D. 311; Jay v. Ladler (1888), 40 Ch. D. 649. 
As to (5) Consd. Pe Registered Trade Mks. of Batt, te 
Carter's Appin., [1898] 2 Ch. 432. Generally, Refd. 
Imperial Tobacco Co. of Great Britain & Ireland ». 
Nerath Re Imperial Tobacco Co.'s Trade Mks., {1918) 
2 Ch. 207. 


332. Discretion of Registrar.|—IKNo v. DUNN, 
No. L180, ante. 


333. .| Re SALTER’S APPLICATION, No. 40, 
ante. 
334. - — Whether subject to appeal.]—e 


Boorms DISTILLERY Co., Lirp.’8s APPLICATIONS, 
No. 230, ante. 

335. - -—-- -~ .| —An application was made 
under the Act of 1883 by a Spanish co. to register 
for liqueurs & elixirs certain trade marks, an 
essential feature of which was cither a diamond 
divided in two triangles, coloured yellow & green 
respectively in actual use, or a green diamond 
bearing a monogram. The Comptroller as a term 
of registration required the consent of Bass, 
Ratcliff & Gretton, Ltd., who had several diamond 
& triangle marks upon the register for beers & 
stout, & by reason of appcts.’ failure to get this 
consent, & for other reasons, the Comptroller 
under his discretion refused registration. On 
appeal, referred by the Board of Trade to the 
ct., this decision was upheld by JoycEr, J. on the 
ground that the Comptroller had exercised his 
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discretion in a reasonable & proper manner. 
Appcts. appealed, but the order of Joyor, J. 
was by consent affirmed.—Re UNION AGRICOLA 
SOCIEDAD ANONIMA’S TRADE MARKS (1907), 25 
R. P. C. 205, C. A. 

386. —-- - —.]—Subject to the limitations 
imposed by ‘Trade Marks Act, 1905 (c. 15), the 
Registrar has a discretion to refuse or accept an 
application for the registration of a mark, but his 
exercise of that discretion must not be unreason- 
able or capricious. G., trading as O. G. & Co., 
applied to register the word ‘‘ Ogee” as a trade 
mark in class 3. O. G. & Co. were an old firm. 
They had many years ago used first the letters 
“QO. G.,’’ the initials of the firm, & afterwards 
the word “ Ogee ” to distinguish their goods. In 
1898 & 1903 they had, without opposition regis- 
tered ‘‘ Ogee ” in different classes, & had used the 
word as a trade mark in respect of goods in class 3, 
& their goods were known & sold as ‘“ Ogee ”’ 
goods. The Registrar refused the application on 
the ground that ‘“ Ogee” was simply the letters 
QO. G. spelt out, & that letters could not be regis- 
tered as distinctive marks :— Held: Trade Marks 
Act, 1905 (ec. 15), 8. 12 (2), expressly gave the 
Registrar a discretion, & it was also clear that 
whilst the Registrar was in certain cases pro- 
hibited from registering, still he had in cases 
where there was no such prohibition a discretion 
which must not be unreasonably or capriciously 
exercised. In the present case the Registrar was 
1ight in refusing the application. If the applica- 
tion had been for the registration of the letters 
“QO. G.” it would have failed. ‘‘ Ogee,” although 
a dictionary word, represented the letters ‘‘ O. G.” 
written out. A trade mark appealed to the ear 
as well as the eye, & possible confusion might 
arise from the sound. The disclaimer of the 
exclusive right to use the letters themselves did 
not meet the case.— Re GARRETT’S APPLICATION, 
f1916] 1 Ch. 4863 85 L. J. Ch. 8503; 114 J. 7. 
076; GO Sol. Jo. 40L; 88 RL PLC. 117, C. A. 
Annotations :— Folld. Re Yaliding Manufacturing 

Appin. (1916), 33 R.P.0. 285. Consd. #e British Thoimson- 

Houston Co.’s Appin. (1917), 61 Sol. Jo. 353; 2te National 

Galvanizers’ Appin. (1920), 37 Rh. P. C. 202. Folld. 

fe Kisman (London), Ltd.'s Appin. (1920), 37 R. P. C. 

134. Refd. Re Standard Woven Fabric Co. (1918), 35 

RN. P.C. 533; Re Salter’» Appin. (1923), 40 R. P. C. 402. 

337, ——~ - —.!--(1) Appct. for registration of 
a trade mark has no absolute right, in cases where 
registration is not prohibited by the Tiade Marks 
Act, 1905 (ec. 15), to have the mark registered, 
but the registrar has a discretion whether to register 
or not. and the ct. will not interfere with his dis- 
cretion except where he has gone clearly wrong. 

(2) “ Adapted {o distinguish” means adapted 
to distinguish in this country, having regard to 
the practice & conditions of the trade here. 

An application by a firm of canvas hose manu- 
facturers to register, in respect of hose, a trade 
mark consisting of three parallel red lines woven 
In the hose throughout its whole length was 
opposed by several rival firms, & registration was 
refused by the registrar. Appcts. had not used 
this mark on goods sold in this country, but had 
used it for many years on goods exported to other 
countries, where it had become identified with 
their goods. In 1914 appcts. obtained registra- 
tion of a trade mark for hose consisting of two 
blue lines with a red one between them running 
the whole length of the hose, on proof that the 


CO.’B 





damage is caused to the proprietor of 
such mark.—Panssr BREWING Co. »v. 
EKERS & CANADIAN BREWERIRAS, LTD. 
(1902), Q. R. 21S. C, 545.—CAN. 


a. Neceastty for user.}—It is the 


registration. 


use of a trade mark, & not its inven- 
tion, which creates the right to its 
In cases of conflict as to 
prior user the tost is: which claimant 
was the first to use the mark on his 
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mark had been used by them for many years in 
this country. The opponents proved that the 
use of coloured lines running the length of the hose 
was prevalent in the trade, & that in many cases 
these lines were put on the hose at the order of 
a customer to indicate ownership or to distinguish 
one set of hose from another :—Held: in the 
circumstances, the proposed mark was not adapted 
to distinguish the goods of appets. & the registrar 
had rightly ~ = refused registration. -BANHAM 
(GEORGE) & Co. v. REDDAWAY (F.) & Co., [1927] 
A. C. 406; 1386 1. T. 485; 43 T. L. R. 138; 71 
Sol. Jo. 34; sub nom. Re REDDAWAY (F.) & Co.’s 
APPLICATION, 96 L. J. Ch. 117; 442.2. (. 27, 1.1. 


Annotations :- ~As to (1) Consd. Re Samson Cordage Works’ 
AppIn. (1927), 44 R. P. C. 313. Apid. Re Drtributing 
Corpn. (London), Ltd.’s Appin. (1927), 44 HK. P. C. 225; 
Re Winterbottom Book Cloth Co.'s AppIns., ae de N. 
210; Re Fanfold's Appin. (1928), 45 R. PL. CG. 325. 
Generally, Refd. MeDowell v. Standard Oil Co. (New 
Jersey), [1927] A. C. 632. 


338, —-- —— .]—-On Aug. 25, 1927, an applica- 
tion was made to register in class 39, as a trade 
mark in respect of paper forms, files, & stationery, 
a mark consisting of the words ‘‘ Fanfold Ltd.”’ 
above a scroll with flourishes at each end. The 
application was refused by the Registrar, on the 
grounds that the name ‘‘ Fanfold Ltd.’ was the 
sole important feature of the mark, & was not 
represented in a special or particular manner, 
that the device of a scroll, its only other feature, 
was a well-known one, which any printer might 
use, & with nothing distinctive about it, that the 
mark consisted of little else than the word ‘“ Fan- 
fold ’’ which, being a combination of two ordinary 
Mnglish words, did not constitute an invented 
word, & that the word either had direct reference 
to the character and quality of the goods in con- 
nection with which it was sought to register it, 
or else was calculated to deceive. 

Appet. appealed to the ct. The appeal was 
dismissed. It was held that the Registrar had 
correctly decided that the mark was not distinctive, 
that the word “ distinctive ’? in Trade Marks Act, 
1905 (c. 15), was indicative of a standard to which 
the Registrar had to have regard, that the Regis- 
trar’s construction of the Act was in this case 
right & that the ct. would not interfere with his 
decision. Appct. appealed to the Ct. of Appeal : 
—Held: the Registrar had decided that the 
name of appct. was not represented in a special 
or particular manner & this decision was right, 
& moreover, that the ct. could not interfere with 
the exercise of his discretion by the Registrar. 

A mark must. in order to be registered under 
any of the paragraphs of sect. 9 of Trade Marks 
Acts, 1907-1919, be distinctive.—-Re FANFOLD 
L7rp.’8 APPLICATION (1928), 45 R. P. C. 825, C. A. 

339. - .|--An application was made for 
the registration of a trade mark in respect of 
hosiery included in class 38. The mark consisted 
of a picture underneath which were the words 
‘** Cabaret ’ Girl Hosiery.” The application was 
opposed by the owners of a registered trade mark 
applicable to articles of clothing & consisting of 
a@ picture underneath which was the word ‘ Car- 
nival.”” The opponent was also the owner of a 
common law trade mark consisting of a picture 
similar to that in his registered trade mark but 
having upon it the words “ Carnival hose,” he had 
applied to register a mark similar to his common 
law mark but with the word ‘ Columbine ”’ upon 





goods to distinguibh them from others, 
thus giving information to the trade 
that such goods are his.—JONES 7. 
Horton (1922), 65 D. TL. R. 33; 21 
iixch. C. R. 330.—CAN. 
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Sect, 3.—Registration: Sub-sects. 1 & 2.) 


it. The registrar refused to register the mark of 
appcts., & they appealed to the ct. :—Held : even 
if the evidence that had been before the registrar 
& upon which he had acted would have induced 
the ct. to come to a conclusion different from that 
to which the registrar had come, in the circum- 
stances the ct. could not interfere because it could 
not be said on that evidence that the registrar 
m coming to the conclusion to which he had come 
had acted capriciously or unreasonably.—Re Dis- 
TRIBUTING CORPN. (LONDON), Lrp.’s APPLICA- 
TION (1927), 44 KR. P. C. 225. 

Annotation :—Refd. Re Samson Cordage Works’ Appln. 

(1927), 44 RL. C. 318. 

340. Foreign trade marks-—Necessity for com- 
pliance with requirements of English Act—Trade 
mark must be within statutory definition.| — 
Sect. 108 of Patents, Designs, & Trade Marks Acts, 
1883 to 1888, does not authorise the registration 
of a trade mark outside the definition of a trade 
mark given by sect. 64.—e CARTER MEDICINE 
Co.’s TRADE MARK, [1892] 3 Ch. 472; 61 L. J. 
Ch. 716; 671.7. 7473; 41 WLR. 18; ST. LL. €. 
639: 36 Sol. Jo. 5713; 3 RR. 1. 

341, ——_— Time for application—Within 
four months of application in foreign country.|]— 
A co. had, in America, where they had carried 
on business, registered a trade mark in 1885. 
Patents, Designs, & Trade Marks Act was passed 
in Aug. 1883, & sect. LO3 enacted that if Ter 
Majesty was pleased to make any arrangement 
with a foreign state for the mutual protection of 
trade marks, then any person who had applied 
for protection of a trade mark in such foreign 
state should be entitled to registration under the 
Act, provided that) the application was made 
within four months from applying for protection 
in the forcign state. The International Conven- 
tion for the Protection of Industrial Property was 
signed in Paris in Mar. 1883, & it contained a pro- 
Vision that every trade mark registered in the 
country of origin should be admitted to registra- 
tion, & protected in all countries of the Union. 
The Convention was in Mar. 1881, acceded to by 
the Govt. of Great Britain, & in July, 1587, by 
the Govt. of America, & the provisions of sect. 103 
of the Act were by an Order in Council in July, 
1887, made applicable to America. In Feb. 
1888, the co. apphed to the Comptroller-General 
to register their trade mark under the provisions 
of sect. 103, & of the International Convention ; 
& he refused to do so. On appeal to the ct. :— 
Held: the application for registration could be 
dealt with only under the provisions of the Act 
of 1883; & as it was not made within four months 
as required by the provisions of sect. 103, it must 
be refused. Semble: the provisions of the Con- 
vention of 1883, which stated that every trade 
mark duly registered in the country of origin 
should be admitted for registration & protection 
in the form originally registered in all the countries 
of the Union. now bound Great Britain, but the 
Act of 1883 did not afford the means of carrying 
out the provisions of the Convention.—fe Cati- 
FORNIAN ]'ta Syrup Co.’s TRADE MARK (1888), 
40 Ch. D. 620; 58 L. J. Ch. 3411; 60 L. T. 590; 
37 W. KR. 268; 6 T. 1. R. 120. 

342. Jurisdiction of Franco-German Mixed Tri- 
bunal—Acting under Peace Treaty, 1919.]—We 
ees (G. 11.) & Co.’s APPLICATIONS, No. 574. 
post. 
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b. Who may apply—Propricor.)}— 
No person can be registered in re- 


spect of a trade mark unless he is the 
woprictor of the trado mark.—Re 
teKSs’s TRADE MARK 
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343. Sheffield Register—Transference to register 
of unregistered marks assigned by Cutler’s Com- 
pany—Ministerial not judicial Act.|—W. & Sons 
were the registered owners of a trade mark of a 
tobacco pipe, stamped on metal, in respect of 
class 12 in the schedule to the rules under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), viz. 
cutlery & edge-tools. J.. was the registered owner 
of a trade mark of a pipe & dart stamped in re- 
spect of class 12, & also in respect of other classes 
relating to machinery & metal goods. Both were 
old marks issued by the Cutlers’ Company many 
years ago. Ih.’s mark had been regranted in 
1839 to X., a freeman of the company, & this 
was the last entry in the books of the company. 
No registration of this mark had been made under 
Trade Marks Registration Act, 1875 (c. 91), in 
the London register established under that Act 
for Sheffield marks. X. had assigned the mark to 
J. & Co., & on their business being taken by L. 
the pipe & dart mark had been assigned to a 
trustee for him. Patents, Designs & Trade Marks 
Act. 1883 (c. 57), s. SL (1), provides for the estab- 
lishment of a new temporary register of trade 
marks at Sheffield; sub-sect. 2 enacts that the 
Cutlers’ Company shall enter in the Sheffield 
register in respect of cutlery & other steel & iron 
goods, marks on the register established under the 
Act of 1875 belonging to persons carrying on 
business in Halamshire or within six miles of it, 
& also enter in such register in respect of the 
same goods all the trade marks which shall have 
been assigned by the Cutlers’ Company & actually 
used before the commencement of the Act, but 
not registered under the Act of 1875. Other 
sub-sects. provide for the registration of new trade 
marks by the Cutlers’ Company. Sub-sect. 12 
provides for an appeal to the comptroller by any 
person aggrieved by a decision of the Cutlers’ 
Company subject to a further appeal to the ct. 
The marks on the Cutlers’ register at Sheffield 
were to be put on the central register, & after a 
lapse of five years the new Sheffield register was 
to be closed. J,.’s trade mark was not put on the 
register in the first instance by the Cutlers’ Com- 
pany, but on Sept. 16, 1887, on application made 
by L., the Cutlers’ Company entered the mark 
on the Sheffield register in the name of L. This 
application was opposed by W. & Sons, but the 
Cutlers’ Company refused to consider their opposi- 
tion, & the comptroller declined to interfere on 
the ground that he had no jurisdiction. W. & 
Sons then moved to set aside the refusal of the 
Cutler’s Company & of the comptroller to hear 
their opposition to registration : or, in the alter- 
native, to have the register rectified under sect. 90 
of the Act of 1883, but the judge dismissed the 
application on both points:- Held: the Cutlers’ 
Company & the comptroller had a mere minis- 
terial duty to perform—viz., to enter on the new 
register the old corporate mark, & their so acting 
was not a decision under sub-sect. 12 of sect. 8. 
—fte LAMBERT’S TRADE Mark (1889), 61 L. JT. 
1388: 5'T. L. R. 367, C, A. 





SUB-SECT. 2.—-APPLICATION FOR REGISTRATION. 
See Trade Marks Act, 1905 (c. 15), ss. 12-13, 

18; Trade Marks Act, 1919 (c. 79), sched. IT. 
344. Who may apply—Joint adventure—Termi- 

nation of adventure—Subsequent application by one 


Vv. L. R. 636.—AUS, 


c.- — -—.]—The appct. for a 


(1897), 22 trade mark must be the proprietor, 
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party.|—R. J., a merchant in Manchester, for some 
time prior to the passing of Trade Marks Act, 
1875 (c. 91), shipped cotton drills to A. & co., a 
firm at Manilla, for sale on commission, the goods, 
in common with other goods, sold by A. & co. 
for other people, bearing a trade mark represent- 
ing the figure of Britannia, which mark was the 
property of A. & co. After the passing of the 
Act, doubts having arisen as to the propriety of 
using the Britannia mark, R. J. wrote to A. & co., 
suggesting the use of a new design; & they sent 
back a proposed trade mark which represented 
the house of business at Manilla of A. & co., with 
their name on the signboard. Beneath were 
three columns in Chinese characters. The first 
represented “ R. J., Manchester.’”? the second 
contained the crest of K., the Manilla partner of 
A. & co., with words indicating that it was his 
‘“ chop ”’ or mark, & the third represented “ A. & 
co., Manilla.”’ On the construction of the letters 
between the parties, the ct. held that there was 
no contract that the mark should be the property 
of R. J.: -Held: QR. J., after the termination 
of the joint adventure, was not entitled to register 
the trade mark in his name.—fe JONES’ TRADE 
Mark (1885), 538 1. TT. 1, GC. A. 

345. —~- Application by inventor of mark.] 
—A foreign co. applied to register a mark con- 
sisting of the word ‘‘ Val”’ in respeet of all sub- 
stances used as food or as ingredients in food. 
The application was opposed by the co.’s sole 
agent in this country on the grounds that the 
word was invented by him, that the co. was 
instructed to manufacture goods under the mark 
solely for him for sale within the British Mmpire, 
& that the expenses of advertising the mark had 
been borne by him :—Held: the mere fact of 
suggesting the word ‘‘ Val”? gave the opponent 
no claim to registration; the facts indicated a 
joint adventure ; the mark should be registered 
in the joint names of appcts. & the opponent ; 
& the application should be allowed to proceed on 
the parties agreeing to this.—Re NAAMLOOZE 
VENNOOTSCHAP FABRIEK VAN CHOCOLADE EN 
SUIKERWERKEN, KLENE & Co.’s APPLICATION 
(1923), 40 R. PL. CL. 108. 

-—~ Assignees. |— See Sect. 6, sub-sect. 1, D., post. 

346. Application during action for infringement 
-—Directions as to mode of hearing.|—Defts. in an 
action for infringement of trade mark having 
apphed for the registration of the trade mark which 
they had. been restrained by injunction from using, 
order made that the manner in which the matter 
should be brought before the ct. should be by 
motion by appcts. to proceed with the registra 
tion, with liberty to either party to use the evi- 
dence in the action for infringement, & with 
further provisions as to evidence.—Re Joun- 
STON’S TRADE MARK (1880), 43 L. I. 672. 

347. Right of applicant to appoint agent—Validity 
of notices to agent.])—Trade Marks Act, 1883 
(c. 07), 8. 68, is retrospective in its operation. 
There is nothing in Trade Marks Act, 1883 (c. 57), 
to take away the common law right of an appct. 
for registration who is sui juris to appoint an agent 
for all the purposes of his application, & if he 
does so the notices required by the Act may 
properly be sent to him through such agent. 

Bas, a foreigner, applied in 1876, through an 
English trade mark socicty, for registration of a 
trade mark. ‘The Cutlers’ Co. gave notice of a 
similar mark which had been assigned by them, 
& the Registrar thereupon wrote to S. at the 
therefore a person who has assigned the 


right to use a trade mark & agreed not 
to use it himself cannot obtain valid 











registration thereof._—SEATTLE BREW- 
ING & MALTING Co. v. RAINIER BREW- 
ING Co. OF CANADA, LTtn., [1925] £4 
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society’s address to say that he could not proceed 
with the application until S. had obtained the 
leave of the ct. This letter was never communi- 
cated toS,. by the societ y, who proceeded no further 
with the application; but S. having seen the 
advertisement of his application in the Trade 

Marks Journal believed that his mark had been 

registered, & N., an agent of his, sold goods in 

England marked with his mark. In the year 

1877 pltfs. registered a mark resembling the 

Cutlers’ mark, & in 1883 brought an action against 

N. to restrain him from infringement, & S., finding 

his mark was not on the Register, then made a 

fresh application for registration :—J/leld: (1) S. 

was “in default,’ & his original application must 

be deemed to have been “ abandoned ” within the 
meaning of Patents, Designs & Trade Marks Act, 

1883 (c. 57), s. 63, & could not now be proceeded 

with. (2) S. being under no. disability from 

laches or conduct was not barred either by Trade 

Marks Registration Act, 1875 fe. 91), s. 3, or by 

Patents, Designs & Trade Marks Act, L883 (e. 57), 

s. 76, & was entitIled to make a fresh application 

for registration.— JACKSON & Co, v. NAPPER, Re 

ScHMIDT’S TRADE MARK (1886), 35 Ch. D. 162 ; 

06 L. J. Ch. 4063 55 1. TR. 8865 55 WLR. 228 ; 

3 TLL. RR. 2388. 

Annotations :— 18 to (1) Refd. Boord r. Thom & Cameron, 
Thom & Cameron vt. Boord (1907), 24 Re. P. CL 607. 
Generally, Reid. Re Verity's Trade Mh., /?e Hall & 
Woodhoure's Trade Mk. (1901), 15 PT. L. R. 214. Mentd. 

2. vo. St. Mary Abbotts, Kensington Assmt. Com., [1897] 

1Q TB. 378. 

348. Special application—To court Indication 
of parties to be served—-Power of court where parties 
not served.|—(1) Even if the ct. is satisfied that 
a& proposed mark is adapted to distinguish the 
goods of appet. from those of other persons, it 
will not order it to be deemed distinctive under 
Trade Marks Act, 1905 (ce. 15), s. 9 (5), if the mark 
ought not to be registered for some other reason. 

The Royal Worcester Corset Co., which carried 
on business as manufacturers of corsets at Wor- 
eester in the United States, apphed under the 
Trade Marks Act, 1905 (ce. 15), 8. 9, for the regis- 
tration of the words ‘S Royal Worcester”? in 
class 88 as a trade mark in respect of corsets 
generally. These words had been used for some 
years upon & in connection with advertisements 
of corsets manufactured by the co. in America 
& sold in this country, but with additional words 
indicating that the goods were made in America. 
The co. did not enjoy royal patronage :—Jleld : 
the words ‘t Royal Worcester’? were not in them- 
selves ‘* distinctive ” within the meaning of Trade 
Marks Act, 1905 (ec. 15), s. 9, & there was no 
evidence that, used alone. they were in fact dis- 
tinctive of the co.’s goods; but the application 
ought also to be refused on the ground that the 
words, used alone, suggested Royal patronage, 
& were therefore ‘“ calculated to deceive? within 
the meaning of Trade Marks Act, 1905 (ec. 15), 
ae 

(2) It is a convenient practice that the Board 
of Trade. in directing an application for registra- 
tion of a trade mark to be made to the et., should 
indicate the parties on whom the application 1s 
to be served. If appet. does not serve any party 
so indicated, the ct. can at its discretion proceed 
without such service or direct it to be made.-- 
Re Royau WorcesTER Corser Co.’s APPLICA- 
TION, [1909] 1 Ch. 459: 78 1. J. Ch. 309; 100 
L. T. 235; 25 T. Tr. RR. 241. 

Annotation :— As to (1) Distd. Ite California Fig Syrup Co.’s 
Appln., [1909] 2 Ch. 99. 


DD). L. R. 940; [1924] 3 W. W. R. 502 
34 B. C. R. 334.—CAN. 
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Sect. 3.-—Reyistration : Sub-sects. 2 & 3.] 
349. a 





-~ Order accepting application— 
Form of order.}— An Italian co. who were makerg 
of motor cars applied under Trade Marks Act, 
1905 (ce. 15), 5. 9 (5), to register the word “ Itala ”’ 
as a fiade mark for motor cars. The application 
was referred by the Board of Trade to the ct. 
The application was resisted by an English co. 
who were concessionaires for sale of the Italian 
co.’s “ Ttala’’ cars, & who had sold & advertised 
them, on the ground that the public had come to 
connect) the word “ Itala” with themselves 
rather than with the Italhan co.: Held: it being 
clear that, to the ordinary public an “ Itala”’ 
car meant a car of a particular make, the word 
was capable of registration under sect. 9 (5) & 
the Registrar ought to be enabled to proceed ; 
& if there was any real substance in the oppo- 
nents’ case it could be raised by an opposition in 
the usual way. The proper form of order in such 
eases having been considered, an order was made 
that for the purpose of the application to the 
Registrar the mark applicd for was to be deemed 
a distinctive one within Trade Marks Act. 1905 
(c. 15), s. 9 (5), & the Registrar do accept the 
application & proceed with the same accordingly. 
—Re IvaALA FABBRICA DI AUTOMOBILI’S APPLICA- 
TION (1910), 51 Sol. Jo. 652 5 27 R. PLC. 498. 
Annotations: Refd. Re Lea's Appin., [1913] 1 Ch. 4463 Te 

Teofani’s Thade Mk , [1913] 1 Ch. 191. 

350. Second application—In respect of same 
trade mark— Registration not completed on first 
application.J|— In 1887, application was made for 


the registration of a trade mark for whisky. The 
mark consisted of a label which bore on it the 


device of a ship upon the sea, & also the words 
“ Unco Guid.” The Registrar allowed the appli- 
cation, & the mark was advertised in the Trade 
Marks Journal, but, in consequence of the omission 
of ee agent to pay the registration fec, the 
mark was not actually registered. Appet. was 
ignorant of this omission, & believed that the mark 
had been registered, & in this belicf he proceeded 
to use it in his trade. In 1893 he discovered that 
the mark had not been registercd, & he then 
renewed his application for registration. The 
Registrar refused the application, on the ground 
that in 1889 another mark had been registered 
for whisky, to which he thought the first mark had 
such resemblance as to be calculated to deceive. 
The second mark consisted of a label which bore 
the device of two lions rampant standing on oppo- 
site sides of a bottle, & also the words ‘ The 
Unco Guid.””. The owner of this mark had, when 
he apphed for its registration, disclaimed any 
right to the exclusive use of the words. The owner 
of the first mark made a similar disclaimer : — 
Held: (1) having regard to the disclaimers, there 
was no such resemblance between the two marks 
as was calculated to deecive, & the first mark 
ought to be registered 5 (2) the non-completion 
of the registration under the first’ application 
was not a bar to the making of a second.— Re 
Lorrus’ TRADE MARK, [1891] 1 Ch. 193; 68 
L. J. Ch. 52; 69 1. T. 690; 12 W. R. 251; 38 
Sol. Jo. 58; 8 R. 87. 

351. - Conduct or laches as bar 
to application..—JAacKSON & Cv. v. NAPPER, Je 
SCHMIDT'S TRADE Mark, No. 347, amte. 

352. - ~ First application refused— Res 
judicata.|— The predecessors in business of W. H. 
WS. registered two trade marks in 1876 as old 
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marks, & after the first renewal the marks were 
allowed to lapse. Application was made to have 
the marks re-registered as old marks, but this 
application was opposed by two other firms & was 
refused by the registrar on the ground of there 
not being suflicient evidence of user as old marks. 
W. H. & S., having obtained more complete 
evidence, again applied for the re-registration, & 
this was refused by the registrar on the ground of 
res judicata. W.11. & S. appealed to the ct. The 
motion was ordered to stand over to enable the 
two firms who had opposed to be served. On the 
motion coming on for hearing, it was ordered that 
the Registrar be directed to procecd with the 
registration, owing to the two firms not desiring 
{o oppose at that stage. The Registrar’s costs of 
the motion were ordered to be paid by appcets.— 
Re Hunt (WILLIAM) & Sons, THE BRADES LTD’S 
APPLICATION (1911), 28 R. P. C. 302. 

Annotation :—Consd. Re Massachusetts Saw Works (1918), 

35 R.P. C. 137, 

353. Amendment of application.|—J. Mann, a 
naturalised British subject born in Germany, who 
had for many years carried on business in this 
country as the Power Flexible Tubing co., & who, 
in order to comply with Registration of Business 
Names Act, 1016 (c. 58), subsequently traded as 
J. Mann, made applications to register the words 
‘ Duroflex,’ ‘ Kmmoflex’”’? & ‘ Fonoflex’’ in 
class 18 in respect of metallic tubing. The 
applications were originally made hy him as 
‘J. Mann, successor to the Power Flexible Tubing 
Co.,”’ but the Registrar of Trade Marks directed 
him to amend “ by claiming registration in the 
name of Jack Mann, trading as J. Mann, & as the 
Power Flexible Tubing Co. (if consistent with 
fact).”. Overlooking the words in brackets appct. 
made the amendments exactly as suggested. The 
applications were opposed by the United Flexible 
Metallic Tubing Co., ldd., mainly on the grounds 
of appets. German origin, the name under which 
he applied, & alleged non-compliance with Regis- 
tration of Business Names Act, 1916 (¢. 58). The 
application being refused by the Registrar, appct. 
appealed to the et.:—Held: the applicant had 
substantially complied with the requirements of 
the Registration of Business Names Act, 1916 
(c. 58), & the Registrar should have permitted him 
to amend the applications so as to restore them 
to their original form, & he should then have 
allowed the applications to proceed.—Re MANN’S 
TRADE MARKS (1919), 35 T. LL. R.371 5 36R PLC. 
189, 


SUB-SECT, 3. -OPPOSITION. 

See Trade Marks Act, 1905 (c. 15), 8. 143 Trade 
Marks Act, 1919 (c. 79), Sched. TT. 

354. Grounds for—Party applying not entitled.]— 
Re WEppDLE (JAMES) & Co.’8 APPLICATIONS, No. 
323, ante. 

355. Statutory offence by applicant—Under 
Companies Acts.|—/?e BAKER (ALBERT) & CoO.’s 
APPLICATION, fe AERATED BREAD CO.’S APPLICA- 
TION, No. 250, ante. 

356. Under Registration of Business 
Names Act, 1916 (c. 58)-——Trifling & technical 
breach.]—-M., a naturalised British subject born in 
Germany, who had for per rey carried on busi- 
ness in this country as the Power Flexible Tubing 
co., & who, in order to comply with above Act, 
subsequently traded as J. Mann, made applications 


ne eee 











PART I. SECT. 3, SUB-SECT. 8. 


~ 


een may oppose—Person interested.)\— Re JaAcoBs, Er p. Busu, (1926) 1 D. T. R. 18; [1926] Exch. C. BR. 20. 
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to register the words ‘ Duroflex,” ‘‘ Fnimoflex,”’ 
& ‘‘ Fonofiex ’’ in Class 13 in respect of metallic 
tubing. The applications were originally made 
by him as “J. Mann, successor to the Power 
Flexible Tubing Co.,’? but the Registrar of 
trade marks directed him to amend “ by claiming 
registration in the name of Jack Mann, trading 
as J. Mann & as the Power Flexible Tubing Co. 
(if consistent with fact)?’ Overlooking the words 
in brackets, appct. made the amendments exactly 
as suggested, The application, were opposed by 
the United Flexible Metallic Tubing Co., Lid., 
mainly on the grounds of appct.’s German origin, 
{he name under which he applied, & alleged non- 
compliance with above Act. The applications 
being refused by the Registrar, appct. appealed to 
the ct.: - Meld: appet. had substantially complied 
with the requirements of above Act, & the Registrar 
should have permitted him to amend the applica- 
tions so as to restore them to their original form, & 
he should then have allowed the applications to 
proceed.——Ke MANN’S TRADE MARK (1910), 35 
.L. R. 3871; 36 RR. P. CG. 189. 
Trade mark not registrable.|—See Sect. 2, 





ante. 

357. Duty of opponent to apply for directions as 
to mode of trial.|.—Where an oppose application 
for the registration of a trade mark stands for the 
determination of the ct. under rule 16 of the Trade 
Mark Rules, 1876, the proper course for the purpose 
of raising the question is for the Registrar to 
require the opponent to apply for a direction as 
to the mode of trial, whereupon the person seeking 
to register is usually direeted to take out a sum- 
mons which is adjourned intoct. A motion on 
behalf of the opponents for an injunction to restrain 
the proposed registration is irregular, for the appli- 
cation to the ct. referred to in rule 44 of the ‘Trade 
Mark Rules, 1876, means an application by the 
person seching to register. — Re SIMPSON, DAVIES & 
Son’s TRADE Mark (1880), 15 Ch. LD. 5253 42 
J.T. 675; 28 W. RR. 760. 

Annotation : —Refd. Re Andcrson’s Trade Mk. (1881), %3 

L. J. Ch. 664. 

358. Evidence in support—Insufficient to support 
motion for injunction.} —(1) An adverse user in 
this country for fifty years of a trade mark belong- 
ing to a foreign proprietor does not necessarily 
make it publici juris where such user began in 
fraud & is still calculated to deceive. 

In 1718 G.’s firm, who were the foremost 
manufacturers of iron in Sweden, registered in 
Sweden as their trade mark the letter L. enclosed 
ina hoop. _ In 1877 they registered in Nngland the 
said hoop T.. mark alone, & also in combination 
with the word ‘* Leufsta.’’ Since 1835 they had 
exported iron to England for the manufacture of a 
peculiar kind of stecl known as blister steel, on 
which they used the hoop I. mark in combination 
either with the name of their English consignee 
or with the word “ Leufsta ”’ or with both, which 
they registered in Sweden as additional stamps to 
their hoop L. mark. H.’s firm, who were English 
Iron & steel manufacturers, had, for fifty years 
past, used the said hoop L. mark in combination 
with the name of their firm as their trade mark 
upon blister steel manufactured by them from 
inferior brands of Swedish iron. For this purpose 
it was necessary to cut off the Swedish mark, as 
blister steel retained upon its surface every mark 
made upon the original iron. <A similar practice 
also prevailed with some 30 other English firms ; 
but this practice was not brought to G.’s knowledge 
until 1881. H. applied under Trade Marks Act, 
1875 (c. 91), to register the hoop L. mark in combi- 
nation with the words ‘‘ Brades Co., Warranted” :-— 
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Held: the mark had not. become common, & the 
application must be dismissed. 

(2) Semble: an opposition to registration may 
be sustained on evidence which would be insuffi- 
cient to support a motion for an injunction. 

(3) Semble: the fact that a trade mark has been 
used for a great number of years is not of itself an 
absolute bar to the obtaining of an injunction 
restraining the use of it, but the onus is upon those 
who object to its use to show that such use was 
originally fraudulent, & that it is still calculated to 
deceive ; & where the user has extended over a very 
long period, proportionately strong evidence will be 
required to induce the ct. to grant an injunction.— 
Re WEATON’S TRADE MARK (1884), 27 Ch. D. 5705 
53 1. 3. Ch. 9505 51 LT. 220; 82 W. RR. Gol. 

359. Notice of application—Amendment—Power 
of Court of Appeal to amend.|]—/?te ROBERTSON, 
SANDERSON & Co.’s APPLICATION, No. 301, poat. 

360. Who may oppose—Persons entitled to use 
common device.|—'l. & B. applied to register 
“* Ancross ”’ as a trade mark for umbrellas. Hi. & 
Y. opposed as the registered proprietors of an old 
trade mark, No. 9858, of which the material part 
was the device of an anchor. This mark was 
registered in 15768 by B. & co., who in 1881 trans- 
ferred it to G. & K., who in 1891 assigned it to II. 
& Y. The Registrar disallowed the opposition & 
allowed registration of ‘* Ancross,” being of opinion 
that the assignment of 9858 was an inoperative 
assiynment, & was taken by II. & Y. for the pur- 
pose of embarrassing T. & B. in their business. Hf. 
& Y. appealed, & the appeal being referred to the 
ct., came before the judge, who after the argument 
by counsel, stated that he thought ‘ Ancross ”’ 
was within Patents, Designs, & Trade Marks Act, 
1883 (c. 57), 9. 72, & therefore he could do nothing 
f 9858 reruained on the Register. He accordingly 
gave T. & B. leave to move to eapunge it, & post- 
poned judgment. T. & B. moved to expunge & 
filed affidavits that in 1876, when 9858 was regis- 
tered by BB. & co., there were three or more other 
umbrella manufacturcrs using the device of an 
anchor. Counsel for HW. & Y. stated that on this 
evidence they could not resist the motion to 
expunge, on the ground that in 1876 the device of 
an anchor was common to the wnbrella trade : 
Held: (1) the device of an anchor being common 
to the trade in L876, Trade mark 9858 must come 
off the Register, & the motion to expunge it would 
be allowed with costs; (2) the application to 
Register ‘* Ancross ”’ ought not to be allowed, as it 
was applied for in order that it might be used with 
a view to deceive, & although H. & Y. could not 
oppose on the basis of trade mark 9858, which was 
expunged, they could do so as persons entitled to 
use the common device of an anchor, W to prevent 
T. & B. from obtaining the monopoly of “ Ancross ”’ 
which was like ‘ Anchor.”—e THIrWLis « 
BLAKEY’S TRADE Mark, Re LWuGHES & YOUNG'S 
TRADE MARK (1893), 9 TLL. R592 ; 10 RL PLC. 869. 

361. Any person having trade mark In use 
—Though not registered-——Confusion with proposed 
trade mark likely.}—-Appeal allowed on the ground 
that there was no evidence that deft. was imitating 
pltf.'s trade mark. Trade Marks Act, 1905 
(c. 15), 8. 11, is a general sect., & enables any 
person who in fact has a trade mark [‘‘ A.B.C.” 
steel} in use. though not a registered one, to oppose 
registration of a trade mark which has a resem- 
blance to his trade mark so great as to be calculated 
to deceive.—ANDREW (JOHN FI.) & Co., Lrp. v. 
KUEHNRICH (1913), 29 T. L. R. 7713 30 RL PL. 
677, C. A. 

Annotation :--Refd. Re Imperial Tobacco Co.'s Trade Mhs. 


Imperial Tobacco Co. of Great Britain & Ireland v. 
Pasqualh, [1918] 2 Ch. 207. 








188 


Sect. 3.—Registration: Sub-sects. 3, 4,5 & 6.] 


Notice of opposition—To agent of applicant for 
registration.]— See No. 347, ante. 
362, Withdrawal of opposition.]—Ie Pontnanp 
CEMENT SELLING & DISTRIBUTING Co., Trrp.’s 
APPLICATION (1928), 46 R. P. C. 20. 





SUB-SECT, 4.—DISCLAIMER. 

See Trade Marks Act, 1905 (c. 15), 8. LS. 

363. Imposition of disclaimer—Good reason to be 
shown.]|—Re Bakir (ALBERT) & Co.’s APPLICA- 
TION, Jte AERATED BREAD Co.’s APPLICATION, No. 
259, anle. 

364, —-— —~—.]— Re CADBURY 
APPLICATION, No. 365, post. 

365. Not to be imposed unnecessarily-— 
Onus of proof of necessity.|—JTrade Marks Act, 
1905 (c. 15), 5. 15 represents a new departure in 
regard to the imposition, as a condition of the 
registration of a trade mark, of a disclaimer by 
appct., of any part of the mark to the exclusive 
use of which he is not entitled. The sect. throws 
the onus of justifying a disclaimer on those who 
seek to have it inserted ; & disclaimers, unneces- 
sary froma legal point of view, should not be placed 
on the Rogister, since they induce a disregard by 
the public of common law rights which may have 
been acquired to the use of the part disclaimed.— 
Re CADBURY Brornivrs’ APPLICATION, [1915] 2 
Ch. 307; &4L. J. Ch. 827; 118 1. T. 8183; 31 
T. I. R. 5233 59 Sol. Jo. 598: 82 R. P.O. 456. 

366. Grounds for disclaimer— Trade mark con- 
taining matter common to the trade.} — Ir 
Kunn & Cos TRADE Marks, No. 528, post. 

367. — —~ -——.} — Re Leonarpr (1878), 
Sebastian Digest of Trade Mark Cases, 373. 
Annotation :—Refd. Re Anderson’s Trade Mk. (1881), 26 

Ch. D. 409. 

368, —-- - ~- .J|-——Re 
Marks, No. 478, post. 

369. ——- -—.]--Re Swirr 
TRADE Mark, No. 156, andle. 

370. |} —On the registration, under 
Patents, Designs, & Trade Marks Act, 1583 (c. 57), 
of a trade mark consisting of a label, which con- 
tains as an essential part of it, not as an ‘‘ addition ”’ 
to it, words which are prima facie distinctive, but 
wre common to the trade, s. 74 does not apply, & 
the right to the exclusive use of those words need 
not be disclaimed by the owner of the mark.— 
Re CLEMENT ET CIE’S 'TRADE MARK, [1900] 1 Ch. 
1143 60 LJ. Ch. 52; 811. 'T. 400; 48 W. RR. 67; 
16 T. 1. R. 28; 44 Sol. Jo. 40, C. A. 

Annotations :— Consd. Ie Faulder’s Trade Mk., [1902] 1 Ch. 

125. Apld. Re Royal Baking Powder Co.'s Trade Mk. 


(1902), 50 W. RR. 4154.) Refd. He Baker’s Appin., Ie 
Acrated HKread Co.’5 Appln., [1908] 2 Ch. 86. 


371. |- -Boorp & Son INCORPORATED 
v. BaGorts, Wurron & Co., Lrp., No. 199, ante. 

372. Exclusive use of particular word or 
words.|—-Re HpGE’s TRADE Marks, No. 157, ante. 

373. ——- -.]— The co. had registered, under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
as their trade-mark, a label consisting of a target 
on which were two concentric circles, the inner 
containing certain words, black spots, & letters, 
& between the inner & the outer circle the words 
‘Smokeless Powder Co., Ltd.’ ; the target was 
supported on one side by a sportman, & on the 
other by a soldier in uniform. On an application 
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372 i. Grounds for disclaimer—E.xrclu- 372 ii 
sive use of particular word or words, }— 
Re INNES’S TRADER MARK, [1923] 


V. L. RK. 359.— AUS. 





“ Club,” used with 
has acquired a descriptive meaning & 
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by a rival co. to remove this mark from the 
register, unless a disclaimer of the words ‘‘ Smoke- 
less Powder ’’ was entered :—-Held: (1) the words 
were not ‘‘ distinctive words,’ & no disclaimer was 
required ; & the words being contained in a dis- 
tinctive label registered as a whole, under the 
Act of 1883, need not be disclaimed under sect. 74, 
inasmuch as they formed a part of the label, & 
were not additions to it ; (2) the words complained 
of were not ‘calculated to deceive’? within 
sect. 73; & even if they had been additions to the 
label, they would have been protected from dis- 
claimer, as part of the name of the owner of the 
trade mark.—Re SMOKELESS POWDER (Co.’8 TRADE 

Mark, [1892] 1 Ch. 590; 61 1. J. Ch. 391; 66 

L. T. 407; 40 W. R. 507; 8 T. LL. R. 34853 9 

R. P.O. 109. 

Annotations :—.18 to (1) Consd. Re Clémont’s Trade Mk., 
11900) 1 Ch. 114; Re Faulder’s Trade Mk., [1902] 1 Ch. 
125. Refd. te Baker’s Applin., Ae Acrated Bread Co.’s 
Appln., [1908] 2 Ch. 86. 
374. -—- - .|— The proviso in sect. 64 (3) (1), 

of Patents, Designs, & Trade Marks Act, 1883-88, 

that ‘‘ a person need not under this sect. disclaim 

his own name” is applicable in the case of a 

firm applying to register a trade mark on which 

the firm name appears, & whether appct. is an 
individual or a firm, the name need not be dis- 
claimed, under sect. 64, sub-sect. 2, whether the 
name appearing on the trade mark is the whole 
name of the individual or firm, or not, so lony as it, 
is used fairly & bond fide as representing the name 

of the owner of the trade mark. The firm of J. 

& J. Colman consisting of five persons named 

Colman applied to register a label for mustard on 

which appeared the words “ Colman’s Mustard ” : 

- Held: appets. need vot disclaim the name. - 

Re COLMAN’S APPLICATION, [1894] 2 Ch. 115; 68 

L. J. Ch. 4083; 70 L. T. 398; 42 W. R. 555; 10 

T. 1. R. 288; 8 R. 2083 11 R.P. CG. 729. 

Annotations --- Distd. Re Birmingham Vinegar Brewery Co.’s 
Trade Mk. (1891), 70 L. T. 616, Refd. 2e Lea’s AppIn., 
Re MeKwan’s Appin., [1912] 2 Ch. 32. 

375. —- —.|—-In 1887 the F. co. registered, 
in connection with jams, a trade mark consisting 
of the word ‘ Silverpan ” in large type with their 
signature underneath, & subsequently the word 
bv itself became identified in the market with their 
goods. In 1900, the R. co., rival jam manu- 
facturers, applied that the entire trade mark 
might be removed from the register as ‘ being 
calculated to deccive or otherwise disentitled to 
protection,” within Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), 5. 73. or, in the alternative, 
that the word ‘“ Silverpan ” might be disclaimed 
under s. 74 as being a ‘ distinctive word ” :— 
Held: the word ‘ Silverpan ”? was to be regarded 
as an ‘‘ addition ” to, & not part of, the trade mark, 
& at the date of registration it was a word “ dis- 
tinctive’’ of the EF. co.’s goods, that is, prima 
facie distinctive, &, therefore, ought to have been 
disclaimed under s. 743 but, the F. co. submitting, 
an order was made to remove the entire trade 
mark from the register. 

The word “ distinctive’ in s. 74 means some- 
thing which, at the time of registration, is chosen 
by the applicant & is primd facie suitable, when 
used, for the purpose of distinguishing his goods 
from the goods of others. 

Qu. : whether a disclaimer under s. 74 can be 
made or ordered subsequently to the application 
for registration of the trade mark.—NRe FAULDER & 





cannot be registered without a dis- 
claimer of the cxclusive right thereto. 
—-WoRDON & PEGRAM v. CANTRELL & 
CocuRANE (1901), 18 S.C. 142; 11 
C. T. R. 191.—S. AF. 


-| -—The word 
reference to soda, 


Part J].--TRaprE Marks. 


Co.’s TRADI MARK, [1902] 1 Ch. 125; 71 L. J. Ch. 
124; 86 L. T. 66; 46 Sol. Jo. 104, C. A. 

376. Unsuccessful claim to monopoly.|— 
Re BAKER (ALBERT) & CoO.’S APPLICATION, te 
AFRATED BREAD Co.’s APPLICATION, No. 259, ante. 

377. Added matter.|—On tho registration 
under Patents, Designs, & Trade Marks Act, 1888 
(c. 50), a disclaimer of any right to the exclusive 
use of such portion of a label as constitutes ‘‘ added 
matter’? must be made.—e Royat, BAKING 
POWDER (o.’s TRADE Marx (1902), 50 W. R. 454 ; 
Is T. L. R. 4823 46 Sol. Jo. 394. 

378. Effect of disclaimer—Ground for refusing 
injunction—Restraining user of disclaimed part.]— 
A. corset manufacturer revistered a trade mark 
with initial letters added, disclaiming the right to 
the exclusive use of the added matter. He used 
those letters by themselves on a particular part 
of his corsets. A motion on his part to restrain a 
rival manufacturer from using the same initials 
on the same part of his corsets, as being calculated 
to deceive, was refused on the ground that pitf. 
had disclaimed the right to the exclusive use of 
{he initial letters.—RosenriaAnL ov. REYNOLDS, 
[1892] 2 Ch. 801; 61 1. J. Ch. 508 ; 67 L. T. 162 ; 
40 W. KR. 5213 36 Sol. Jo. 428. 











Supn-seecr. 5. —IMPOSITION OF CONDITIONS. 

See Trade Marks Act, 1905 (e. 15), 8. 21. 

379. Jurisdiction to impose conditions—User in 
particular countries or districts..—Re RABONE 
Brorners & (Co., Re Burys & Co. (1879), 
Sebastian Digest of Trade Mark Cases, 395. 
Annotation :—Apld. Re Mitehcll’s Trade tnk., Re Houghton 

& Hallinarh’s Pradeemh. (1885), 28 Ch. D. 666, 

380. —— — —.| Objections having been raised 
by the owner of a registered trade mark to the 
proposed registration of another trade mark for 
use in connection with goods included in classes 
for which the first mark was used, but no formal 
opposition having been lodged to the application 
for registration, an agreement was entered into 
between the registered owner & appet. that no 
formal opposition should be lodged; that appct. 
should use his mark in connection only with goods 
actually exported to certain specified countries ; 
& that he would, in connection with the reyistra- 
tion, cause a note of this restriction on the use of 
his trade mark to be entered on the register. 

Upon an er p. application by appct., In pursuance 
of this agreement, the ct. directed the Comptroller 
of Trade Marks to enter such a note on the register. 
—Re Keep’s TRADE Mark (1884), 26 Ch. D. 187; 
54 L. J. Ch. 687; 50 L. T. 45835 382 W. R. 427. 
A ee Consd. Z’e Trude Mk. of Dewhurst, [1896] 

ow l Lod. 

381. - — - -] —The entry, on the register of 
two similar trade marks in the same class, of a 
note that the use of the marks registered is 
restricted by an agreement between the respective 
owners, the effect of which is not stated, is irregular, 
& contrary to the provisions of Patents, Designs. 
& Trade Marks Act, 1883 (c. 57); but a note of 
the mutual undertakings not to use the marks 
except in a certain manner & within specified 
districts may be entered on the register.—fr 
MITCHELL & Co.’s TRADE Mark, I?e HOUGHTON & 
TTALLMARK’S TRADE Mark (1885), 28 Ch. D. 666 ; 
64 1. J. Ch. 800; 52 1. T. 5753 33 W. BR. 408. 
ae :—Consd. Fe Trade mk. of Dewhurst, [1896] 2 


tions—User in 
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384 i. Jurisdiction to impose condi- 


varticular manner.|}— 
Oo. v Lesuik (1909), 
9c. L. hl. 247.—AUS. 


189 


382. ———.J—Re Dewnurst Joun & Sons, 
Lrp.’s TRADE Mark, No. 188, ante. 

383. —--- —---—.]—Hxcept as provided by sect. 
21 there is no jurisdiction under Trade Marks Acts, 
1905 (c. 15), to impose as a condition of registra- 
tion that a mark shall only be used in a particular 
country.—He Crispin & Co.’s TRADE MARK, [1917] 
2 Ch. 267; 86 L. J. Ch. 720; 117 LL. 'T. 358; 33 
T. L. R. 433; 61 Sol. Jo. 559. 

384. -——- User in particular manner.] — W. 
applied for the registration of an old trade mark 
for goods comprised in classes 11, 12, & 13, having 
used the mark in connection with the goods 
comprised in those classes in a particular manner. 

His application was opposed by a firm who had 
for many years used, & had obtained registration, 
of a similar mark, which they used in a different 
manner from that in which W. used his mark, but 
upon the same classes of goods :—Held: vegistra- 
tion should be granted to W. on his undertaking, 
to be noted on the register, not to use his mark 
in the manner in which the opposing firm used 
their mark, nor otherwise than in the manner in 
which he had previously used it. —le WitrkLey’s 
TRADE Mark (1879), 43 L. IT’. 627, n.; 29 W. RR. 
235, n. 

Annotations :—Folld. Re Svkes’ Trade Mhs. (1880), 43 lL. 1. 
626. Refd. Re Mitehell’s Trade Mk., Re Houghton & 
Hallmark's Trade Mk. (1885), 2% Ch. D. 666. Mentd. Re 
Haines, Batchelor’s Trade Mk. (1888), 5 R. P. C. 669. 
385. —— —--.]--Sykes & co. of Kdgeley, 

a firm of calico bleachers, having applied for 

registration as cotton marks of two marks long 

used by them, the committee of experts placed 
the marks in the second class, as not being trade 
inarks within the meaning of the Act. 

The marks consisted of a shield, in outline, 
containing the figure of a swan, & the letters 
“S. & Co. E.?: it also contained three other 
letters, subject to variation, being indicative of 
the date of packing, & the hand employed to pack 
each particular parcel of calico; a shield in out- 
line, with the Ietters “ R.S. K.”’ indicative of the 
former title of the firm, & varying letters as in the 
other marks. 

Bleachers’ marks are used in a particular mode, 
being stamped within the fold of the calico before 
the parcel is stitched up. 

The committee considered the marks were not 
trade inarks within the Act, on the ground that the 
letters were mere quality marks ; swans are com- 
mon marks in the trade, & borders must be dis- 
regarded: //eld: registration of both marks 
ought to be proceeded with, & with the registra- 
tion there should be entered upon the register a 
note of an undertaking by appcts. not to use the 
marks otherwise than in the limited mode in which 
they had formerly applied them.—Re Sykrs & 
Co.’s TRADE MARKS (1880), 43 L. T. 626; 29 WLR. 
235. 

386. — - User confined to particular goods.|-— 
Re Smiru’s APPLICATION, No. 242, avtle, 

Disclaimer.]|—Sce Sub-sect. 4, anfe. 











Sun-siecr. 6. -EVIDENCE, 

387. Statutory declarations—-Admissible in Heu 
of affidavit evidence—Special application referred 
to court.]|—Statutory declarations filed for use 
before the Registrar may in certain circumstances 
be used on a motion in the Ch. Div. made under 
rule 39 of the Trade Marks Rules, 1906, in lieu 


386 i. ——-- User confined to particular 
goods.|—Re NORTHAM WARREN CORPN. 
(1921), 56 D. L. R. 8.—-CAN, 
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Sect. 8.— Registration : 
Secl. 4: Sub-sect. 1.) 


of the usual affidavit evidence for the purpose of 
saving expense.—Re CapBURY BROTHERS, Jvrp.’s 
APPLICATION (1914), 59 Sol. Jo. 58; 31 KR. P. Cc, 
500; subsequent proceedings, [1915] 1 Ch. 331. 
388. Without cross-examination—Abuse of 
practice.|—The practice of taking evidence by 
statutory declaration without cross-examination 
must not be abused.—Jte Bacots, MWurron & 
Co.’s TRADE Mark, [1916] 2 Ch. 103; 84 1. J. Ch. 
918; 113 L. T. 67; 31T. L. R. 373; 32 KR. P. Cc. 
333, C. A.3 affd. on other grounds, sub nom. 
Boorp & Son INCORPORATED v. BaAaors, Hurron 


& Co., Lirp., [1916] 2 A. C. 882, FL. LL. 


Annotations :-—Mentd. Rr British Cycle & Motor Cycle Manu- 
R. P. 


Sub-sects. 6, 7, 8 & 9 





facturers’ & Traders’ Union ree (1923), 4 
226; Ite Reddaway’s Appln., [1925] Ch. 693. 


SUB-SECT. 7. CERTIFICATE OF REGISTRATION, 

See Trade Marks Act, 1905 (c. 15), s. 17. 

389. Amounts to legal proof of registration.] 
The certificate of registration of a trade mark is 
the legal & proper proof of its registration.— 
Re CRAWFORD (WILLIAM) & Sons’ APPLICATION 
(No. 1) (1917), GE Sol. Jo. 3365 subsequent pro- 
eecdings, [1917] 1 Ch. 550, 





SUB-siECT. 8.—APPMALS. 

See Trade Marks Act, 1905 (c. 15), ss. 12, 14, 
Trade Marks Act, 1919 (¢. 79), sched. LI. 

390. Mode of appeal—By way of application to 
amend register.j/—-A person whose application to 
register a trade mark has been refused by the 
Comptroller cannot appeal direct to the ct. from 
such refusal, as a person aggrieved by the omission 
of his name from the Register under Patents, 
Designs, & Trade Marks Act, 1883 (¢. 57), 5. 90, but 
must take the special course preseibed by sect. 62 
(1), of appealing to the Board of Trade from the 
Comptroller's decision. —Jte ‘f NORMAL’? TRADE 
MARK (1887), 3850 Ch. D. 2313 56 L. J. Ch. 518; 
564, T. 2165 85 W. RR. 464: 3 7. LR. 407, OL A, 
wlnnotations: Refd. Ire Arbenz’ Appin. (1887), 35 Ch. dD. 

218, Me Lambert’s Trade Mk. (1889), 61 L. I. 138. 

391. Function of court—-Confined to hearing & 
determining appeal—-Power to allow amendment of 
notice of opposition.|—G. & co. gave notice of 
opposition to the registration by R. & co. of a 
trade mark. On the hearing of the application to 
register G. & co. desired to adduce evidence in 
support of other grounds of opposition not stated 
in their notice of opposition. The Registrar, 
representing the Comptroller, rejected the fresh 
evidence & disallowed the opposition. G. & co. 
did not apply to the Registrar for leave to amend 
their notice of opposition or for an adjournment, 
but appealed to the Board of Trade, who referred 
the appeal to the ct. On an application by G. & 
co. for leave to amend their notice of opposition : 
Held: the ct. had no jurisdiction to allow an 
amendment of the notice of opposition, its functions 
being Jimited, undcr sect. 69 (4), of Patents, 
Designs, & ‘Trade Marks Acts, 1883 & 1888, to 
hearing & determining the appeal.—ie Roprerr- 
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e. Jurisdiclion of Court of Sessvn.} 
—A co., whose registered office was 
in Scotland, presented an appeal to 
the C't. of Session, under Trade Marks 
Act, 1905 (e. 15), 8. 12 (3) against the 


refusal by the Registrar of an applica. fo entertain sue 


tion to register a trade mark. 
giound of the refusal was that the 
trade mark did not satisfy the requie- 
mounts of sect. 9 of the Act :—Held: a 
the ct. had no Jurisdiction to entertain 
tbe appeal, in more that jurisdiction 

an appeal wus a 
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SON, SANDERSON & COo.’s APPLICATION, [1892] 2 
Ch. 245; 61 1. J. Ch. 470; 66 L. T. 673; 40 
W.R. 569; 8'T. L. R. 497; 36 Sol. Jo. 413. 

392. Appeal to court—Order varied by House of 
Lords—Order of House made order of Chancery 
Division.|—Where under the provisions of the 
Trade Marks Registration Acts the Registrar 
cannot proceed with the registration of certain 
marks without the leave of the ct. & the original 
order of the ct. is varied by the House of Lords, it 
is necessary that the order of the Louse of Lords 
should be made an order of the Lligh Ct., Ch. Div. ; 
& where the Kegistrar is served with notice of an 
application to the ct. for leave to be given him to 
proceed with a registration, & he appears, but does 
not oppose the application, he must be paid his 
costs of appearance.—e ORR HWwinGa & Co.'s 
TRADE-MARKS (1880), 28 W. R. 412. 

393. Appeal to Board of Trade—Reference by 
Board to Court—Direction to serve specified persons 
—Service essential prior to hearing by court.]— 
A co. having applied to register a trade mark for 
extract of meat in class 42, the application was 
refused by the Comptroller-General for want of 
essential particulars in’ the mark. Appcts 
appealed to the Board of Trade, & the appeal was 
referred to the et... By their directions the Board of 
Trade directed the proceedings to be served on 
another co., but appets. did not comply with the 
directions & only served the Comptrolle1-General. 
On a preliminary objection being taken on behalf 
of the Comptroler-General :—Held: the ct. 
could not proceed until the other co. was served, & 
the proceedings were directed to stand over for 
the purpose of serving them, with liberty to amend. 
—Re Extract oF Muat (BARON LIEBIG) Puoro- 
GRAPIL BRAND LYp.’s APPLICATION (1900), 17 
Ns. PoC. IG. 

394. Admissibility of grounds of opposition— 
Withheld on application to Registrar.|——K. & J. 
Ltd. applied to register the word ‘ Multigraph ”’ 
in respect, of stationery of all hinds included in 
class 39. They had used it for eighteen years 
on stationery goods of Various kinds, some of 
which had to do with the duplicating & mani- 
folding of documents, & it was proved that the 
word was well known in connection with their 
goods. The application was opposed by the 
American Multigraph co. & the International 
Multigraph co., the first mentioned co. being 
the manufacturers of a machme which they called 

he “Gammeter Multigraph,” being a multiple 
typewriter & office printing press. The only 
ground of opposition stated in their notice was 
that the registration by appets. would injure the 
ypponents’ business, secing that *' Multigraph ” 
iad for some years formed part of their trading 
name in the United States of America & more 
_-cently in Great Britain & elsewhere in connection 
with the sale of ‘‘ Gammeter Multigraphs’”’ & 
accessories therefor. They adduced evidence of 
some user of the term ‘‘ Gammeter Multigraph ”’ 
n this country for about a year prior to the 
ipplication for registration, but appcts., when they 
became aware of it, objected to such user. It 
was held by the Registrar of Trade Marks that, 
he word having been the Trade mark of appcts. for 
‘ighteen vears, the use of it by other persons would 
‘ause confusion, & the opposition was disallowed. 


‘“ special jurisdiction,” within the 
incaning of sect. 69 of the Act, conferred 
upon the High Ct. of Justice in England 
fonec BUCHANAN (JOHN & JAMBKS), 
Lrp. of CovwpLROLLER-GENERAL OF 
PATENTS, DKsians & TRADE MARKS, 
{1928] S. C. 692.—SCOT, 


The 


Parr |1.—Trape Marks. 


The opponents appealed, & asked the leave of the 
ct. to rely on two further grounds of opposition, 
namely, first, that the word ‘ Multigraph ” was 
descriptive ; &, secondly, that appcts. had prior 
to their application advertised that word as their 
registered trade mark. The declarations which 
were before the Registrar included evidence on 
these points, but no application was made to him 
for leave to amend the notice of opposition, & the 
points were not relied on at the hearing before the 
Registrar.—Held: leave to bring forward the 
further grounds of opposition should not be given 
to the opponents.—Re KENRICK & JEFFERSON 
Lrp.’S APPLICATION (1909), 26 Rh. P. C. 641. 


Annotation :-—Relfd. Re Southall & Barclay’s Trade Mk. 
(1911), 8 Rh. P.O. 481, 


395. Admissibility of further evidence.] — On 
appeal from the refusal of the Registrar of Trade 
Marks to register appcts.’ trade mark the ct. gave 
leave to adduce further evidence.—Re OGSTON & 
for Lrp.’8 APPLICATION (1909), 26 T. L. R. 

896. Leave to serve previous opponent.]—J’e 
MASSACHUSETTS SAW WoRKS’ APPLICATION (1914), 
3l R. PL. C. 384. 

397. Dissolution of appellant company-—- Pending 
appeal.|-—An application was made by the English 
Record co., JAd., who were then in Hquidation to 
register a trade mark for certain goods included in 
class 8. This was opposed by the Gramophone co., 
who alleged that the mark would conflict with a 
well known trade mark belonging to it. The 
Registrar allowed the application to proceed. The 
opponents appealed, & while the appeal was pend- 
ing the Inglish Record co. was dissolved. On 
the appeal coming before the ct. the opponents 
asked that an order be made that the Kegistrar do 
not proceed with the registration. ‘The Registrar 
asked that it should appear that the ct. expressed 
no opinion on the merits. 

An order was made that the Registrar should 
not proceed with the registration, the order stating 
that the ct. expressed no opinion as to whether if 
appet. co had not been dissolved, the opposition 
would have been successful or not.— Re HNGLISH 
Recorp Co., Lyrp.’s APPLICATION (1914), 31 
NeeP. Ce 387), 


SUB-SECT., 9.—Costs. 

398. Jurisdiction of court—To interfere with 
costs before Registrar.}—‘' The costs of & incident 
to all proceedings in the High Ct.’ (R.S. C., 
1875, Ord. 55), means the costs of & incident to 
all proceedings that have actually come into the 
fligh Ct. A case under the Trade Marks Kegistra- 
tion Acts, 1875-1877, does not “ stand for the 
determination of the ct.,” within the 16th rule of 
the Trade Marks Rules, 1876, until the parties 
opposing registration have given security for costs 
as provided by that. rule. Upon an application 
by summons for the registration of a trade mark 
being refused with costs, the ct., in exercising 
the diserctionary power given to it by R.S. (4, 
1875, Ord 55, as to the costs “ of & incident to 
all proceedings in the High Ct.,” has only jurisdic- 
tion to order the payment of costs incurred since 
the case ‘stood for the determination of the 
ct.,”” under the Trade Marks Rules, 1876, r. 16 
that is, from the time of the parties opposing 
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f. Jurisdiction of court-—Appeal from 
law officer.}—The High Ct. has jurisdie- 
tion to entertain an appeal as to the 


costs awarded by the law officer on an 
appeal to him from the Registrar of 
trade maiks.—~ FERGUSON (ALEXANDER) 
& Co. v. CRAWFORD (DANIEL) & Co., 
Lrp, (1910), 10 OC, L. R. 207.-—-AUS. 


19] 


registration giving security for costs as provided 
by that rule, & has no power to order payment 
of the costs of the previous proceedings before 
the Registrar of Trade Marks. —Re BRANDRETH’S 
TRADE-MARK (1878), 9 Ch. D. 618; 47 L. J. 
Ch. $16; 27 W. BR, 281. 


Annotation :—Apld. Re Hargreaves’ Trade Mh. (1879), 1 
Ch. D. 669. 
—-——,| Ts. Re 


399. AUSTRALIAN 
IMPORTERS, Jirp., No. 182, ante. 

400. Security for costs—Application by foreign 
resident out of jurisdiction.]—/ve IIURTER’s TRADE 
MARK, [1887] W. N. 71. 

401. Application in  chambers.| — [?e 
HURTER’S TRADI MARK, [1887] W. N. 71. 

402. Order of registrar made rule of court—Costs 
of application.]—Pracrice Note, [1925] W. N. 
168 
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403. Taxation —- Review of taxation.] — ‘The 
Registrar of Trade Marks having granted an 
application by W., C. & co. for the registration of 
their trade mark, an appeal was brought by the 
R. co., which was allowed by the judge. Lis 
Lordship gave the costs of the appeal to the R. co. 
except so far as they had been increased by 
certain issues, the costs of which were to be paid 
to W.,(. & co. Upon the taxation of the costs, the 
taxing master disallowed the costs of a witness 
who had filed an affidavit upon which he had been 
cross-examined. The R. co. objected (inter alia) 
to the disallowance of these costs on the ground 
that the affidavit did not relate solely to the 
excepted issues. In his answer to objections, the 
taxing master overruled the objections. The 
R. co. took out a sutmmons to review taxation :— 
Weld: the decision of the taxing master Was 
perfectly right ; because the learned judge had dis- 
tinctly separated the issues, Fe Wirigir, CROss- 
LEY & Co. (1902), 86 L. T. 2503 46 Sol. Jo. 357, C. A. 

404. Registrar’s costs-—Liability of applicant -- 
Registrar appearing & not opposing.|—Ie Or 
Ewing & Co.'s Trabie-Marks, No. 392, arte. 

405 . j—Re Tune (WIiLLIAM.) & SONS, 
THE BRADES Trp.’s APPLICATION, Nu. 052, cite. 





Sicr. 4.—_EFFECT OF REGISTRATION. 
SuB-secT., 1. IN GENERAL. 

See Trade Marks Act, 1905 (c. 15), ss. JS-do 5 
Trade Marks Act, 1919 (c. 79), sehed. IT. 

406. Registration coupled with lapse of time— 
Where indefeasible title to use of mark conferred— 
Mark not entitled to registration.|—The right to 
the exclusive use of a trade mark, after the expira- 
tion of five years from the date of registration, 
given by Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 76, is subject to & controlled by 
sect. 90, & therefore any person who considers 
himself aggrieved by any entry made in the 
Register without sufficient cause is not precluded 
by the expiration of five years from the date of 
such registration from showing that the mark 
ought not to have been registered.—Re LLOYD & 
Sons’ TRADE MARK, LLOYD 7. BorromMLey (1884), 
27 Ch. D. 6465 54 L. J. Ch. 66 5 51 La. TY. 898. 

407. - - _ - — Through common use in 
trade.J—The registration of a mark as a trade 
mark & the lapse of five years do not, under 
Patents, Designs & Trade Marks Act, 1883 (¢, 57), 
g. 76, confer on the person who has made the 











400 i. Security for costs—A pplication 
by foreigner resident out of jurisdiction. ] 
-—Jte ENERUINE REFINING & MANU- 
FACTURING CO.’ TRADE MARK, [1927] 
4D. L. R. 107.—CAN 
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Sect. 4.—Lffect of registration : Swub-sects, 1 & 2.| 


registration an indcfeasible title to the use of the 
mark as a trade mark if, by reason of its being at 
the time of registration in common use in the 
trade, it ought not to have been registered. The 
lapse of five years cannot make good a registration 
which was in its inception invalid. A trade mark 
which was originally improperly registered ought, 
even after the lapse of five years, to be removed 
from the register, because the registration might 

enable the person who has made it to commit a 

fraud :—-f7eld sa mark which had been registered 

as a trade mark, was, at the time of registration, 

‘common to the trade” because similar, though 

not in each case identical, inarks were then in use 

by more than three persons engaged in the same 
trade. although in some of the cases the mark 
was not actually placed on the goods, but was 
only used on bill heads, trade circulars, advertise- 
ments, or show cards.-—/?e WRAGG’S TRADE MARK 

(1885), 20 Ch. ID. 551; 54 L. J. Ch. 391; 52 

lL. 7.4673; 17. 1. R. 268. 

Annotations :— Distd. Ie Vevity’s Trade Mk., Re Hall & 
Woodhouse’s Trade Mk. (1901), 18 T. L. It. 214. Refd. 
Bakes v. Rawron (1890), 45 Ch. D. 519. 

408. - - -| ~(1) Notwithst and- 
ing sect. 76 of Patents, Designs, d& Trade Marks 
Acts, 1885-88, & the variation in language bebween 
sect. 90 of those Acts & Trade Marks Registration 
Act, 1875 (c. 91), s. 5, the registration of a trade 
mark which has been wrongfully registered may be 
rectified after if has stood for upwards of five years. 

(2) Where a trade mark consisting of an essential] 
particular, combined with a device common to 
the trade, has been registered under Trade Marks 
Registration Act, 1875 (c. 91), the register may, 
on the application of a person aggrieved, be rectified 
by adding a note stating that the added device is 
common to the trade. 

(3) Where a trade mark has been registered with 
a@ claim of user prior to Aug. 13, 1875, & such trade 
mark was in fact not used as a whole before that 
date, the mark will be expunged from the Register 
on the application of a person aggrieved. 

(1) In an action for infringement of a trade mark 
which is of a type in general use in the trade, 
it is important to show that the trade mark 
alleged to infringe, though generally similar 
to the trade mark alleged to be infringed, was 
not copied from if, & was adopted without an 
intention to deceive, & that no ease of actual 
deception has taken place after several years’ 
user. Under such circumstances the ct. declined 
to hold that defts.’ mark was calculated to deceive, 
& dismissed the action, while accepting an under- 
taking offered by defts. to discontinue the use of 
a particular detail which might cause confusion. 
BAKER v. RAWSON (1890), 45 Ch. 1.5195 63 1. T. 
3065 sub nom. Baker & Sons v2 RAWSON 
Brorners, Re BAKER & Sons’ TRADE MARKS, /?e 
RAWSON BROTHERS’ APPLICATION, 60 I. J. Ch. 49. 
Annotation :— Generally, Mentd. Re Viayer’s ‘Trade mbhk., 

{1901) 1 Ch. 382, 

409. —~ —.|—Trade Marks Act, 
1905 (c. 15), ss. 11, 41, are to be read together. 
Therefore a trade mark which has remained 
unchallenged on the Register for more than seven 
years may nevertheless be removed from the 
Register if at the date of its registration it was a 
mark common to the trade. 

A combined trade mark which has been registered 
for more than seven years is not open to objection 
solely on the ground that part of it consists of a 
particular device which was common to the 
trade at the date of the registration of the trade 
mark. But if in an action for infringement the 
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alleged infringement is not the user of the trade 

mark as a whole, but the user of the particular 

device common to the trade, the action will fail 

& the proprietor of the combined mark may be 

required to place a note on the Registcr to the 

effect that no claim is made for the exclusive use 
of the particular device.—WIGFULL (J.) & SONS, 

Trp. v. JACKSON (J.) & Son, Lrp., [1916] 1 Ch. 218 ; 

85 L. J. Ch. 170; 114 L. T. 3473; 32 T. 1. R. 182; 

sub nom. WIGFULL (..) & Sons, Ierp. ve. JACKSON 

(J.) & Son, Lrp., Re TRADE MARKS Nos, 39, 759 & 

247, 273, 33: RL PLC. 973) subsequent proceedings, 

sub nom. Re WIGFULL (J.) & SONS’ TRADE MARKS, 

[1919] 1 Ch. 52, C. A. 

Annotations :—-Overd. Imperial Tobacco Co. of Great Britain 
& Jreland v. Pasquali, Ze Imperial Tobacco Co.’s Trade 
Mkzs., [1918] 2 Ch. 207. Consd. ke Wigfull’s Trade Mks.., 
he 1 Ch. 52. Refd. 2c Burford’s Appin., [1919] 2 
410, Under statutes subsequent 

to registration.|—Pltfs., who were the proprietors 

of a preparation for the relief of gripes in children, 
had in 1876 registered the words ‘ Gripe Water ” 
with a floral scroll. Defts. sold a preparation for 
gripes which they also called ‘ Gripe Water.” 

Pitfs. brought an action against defts. claiming 

injunctions to restrain them from infringing their 

trade mark & also from passing off. Defts. moved 
to expunge the mark from the Register :—Held : 

(1) pltf.’s claim for an injunction to restrain passing 

off wholly failed; (2) whether the mark was a 

device with words added or words in common use 

with a device, the abstraction from it of the words 

“Gripe Water’ was an infringement, & sect. 44 

as to non-interference with the use of any bond 

fide description of the character or quality of goods 
only applied to marks actually registered under 

Trade Marks Act, 1905 (c. 15) 3 (8) although the 

mark could not be registered at the present time, 

having regard to the provisions of sect. 11 of the 

Act, yet at the date of registration it was a valid 

mark, & ought not now to be removed.-—Pe 

WooDWaARD’s TRADE MARK, WOODWARD, Lip. v. 

Bounron Macro, Lap. (1915), 85 1. 0. Ch. 27; 

112. T. 11125 31 7T. L. R. 2693 82 2h. P. C. 173. 

Annotations :—Refd. Wigtull v. Juckson, [1916] 1 Ch. 213; 
Impetlal Tobacco Co. of Great Britain & Ireland +. 
Pasquali, 2e Imperial Tobacco Co.’s Trude Mks., [1918] 
2 Ch. 207. 

411. .}--A tobacco co. was 
the registered owner of three trade marks for 
manufactured tobacco consisting, in part, of the 
Prince of Wales’ feathers. The marks had been 
continuously used by the co. & their predecessors 
in title for a long series of years in connection with 
{he sale of tobacco, & were all registered as old 
marks prior to 1905. No royal warrant had been 
granted to the co. for the right to use the feathers, 
nor, when a motion to expunge the marks was 
launched, were there any persons holding warrants 
from the present or any former Prince of Wales. 
Upon a motion by the Royal Warrant. Holders’ 
Assocn. under Trade Marks Act, 1905 (ec. 15), 
s. 35, to have these three marks expunged from 
the register on the ground that they were con- 
trary to law & calculated to deceive within the 
incaning of Trade Marks Act, 1906 (¢. 15), s. 11 — 
Held: on the evidence, appcts. had not established 
that the marks were calculated to induce the belief 
that resps. held a Royal warrant, but even if 
they had been, s. 11 of the Act had no application 
to marks which were in no sense contrary to law 
when registered, & the use of which at the present 
time was identical with that which had obtained 
ever since they were registered. Tho mere fact. 
that the marks contained matter now no longer 
registrable did not supply any reliable criterion for 
determining whether they were contrary to law, 














Parr J.—TRapre Marks. 


or for measuring their alleged deceptive qualities. - 

fe IMPERIAL TOBACCO Co, OF GREAT BRriTAIN & 

IRELAND Lrp’s Trapt Marks, [1915] 2 Ch. 27; 

84 L. J. Ch. 6138; 112 L. T. 682 ; 31 T. I. BR. 408; 

59 Sol. Jo. 456, C. A. 

Annotations :—Apld. Re Woodward’s Trade Mk., Wood- 
ward v. Boulton Macro (1915), 85 L. J. Ch. 27. Refd. 
Wiefull v. Jackson, [1916] 1 Ch. 213. 

412, —------ --— J The fact that a 
registered trade mark was, at the time of its 
registration, not properly registrable as not coming 
within Trade Marks Act, 1905 (c. 15), s. 9, or the 
corresponding sects. of the earlier Acts, docs not 
render it ‘S disentitled to protection in a ct. of 
justice within the meaning of sect. 413  & after 
the lapse of seven vears from the date of registra- 
tion it cannot on that ground be removed from the 
register under sect. 35.-— IMPERIAL Tonacco Co, 
OF GREAT BRITAIN & IRELAND v@. PASQUALI, Fe 
IMPERTAL Tospacco Co.’s TRADE MArKs, [1918] 
2Ch, 2073; 871. 3. Ch. 451: H19 1. T. 2713 3t 
T. da. RR. 4683 62 Sol. Jo. 602; 35 R. PLC. 185, 
Ce 
afnnotation : — Refd. 2 Wigfwl's Trade Mks., [1919] 1 Ch. 52. 


413. -- ---—— No suggestion of fraud—-Mark 
not calculated to deceive.| -IPitfs., who were the 
proprietors of a wine & spirit business In London 
which had for a very lone time been known as 
“Short’s”’? & who also were the owners of a 
registered trade mark consisting of that name, 
brought an action against deft. for an injunction 
{o restrain infringement of their trade mark & 
passing off. Deft. whose name was Jdrnest Louis 
Short had aequired the lease of certain licenced 
premises at Woolwich & had there exhibited his 
name as ‘ Short’s,” & he had also so described his 
house & voods In various advertisements & on 
the Jabels of bottles. Deft. moved to rectify the 
Register of Trade Marke by expunging the trade 
mark therefrom. The evidence showed that 
pltf’s was the only business in the trade Known 
as ‘Shorts,’ & that some few people had in fact 
mistaken deft..s house for a branch of pitf.’s. 
Before deft.’s evidence was concluded an injunction 
was by consent granted, deft. paying an agreed 
sum for costs. On the motion to rectify :—Held : 
as the mark was an old one & had been on the 
Register for seven years & there was no sug- 
gestion of fraud, & it could not possibly be said 
that the mark was calculated to deceive, the 
motion to rectify failed.— SHoRT’s, Lrp. v. SHORT 
(1914), 81 RL B.C. 204. 

414. Proceedings begun before protection 
absolute—Hearing subsequent.]—The provision of 
Trade Marks Act, 1905 (c¢. 15), s. 41, by which a 
mark shall be taken to be valid in all respects 
seven years after the origmal registration “in all 
legal proceedings relating to a registered trade 
mark,’ is not cfiective fo prevent removal from the 
register in’ a case where the proceedings were 
begun within the period, although the hearing of 
a motion upon which the order for removal was 
made took place after the seven years had expired. 

In such a ease it was not necessary for the 
judge making the order to antce-date his judgment, 
under the discretion conferred upon him by Ord. 41, 
r. 3, so as to bring it within the seven years, the 
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Initiation of the proceedings within the period 
being enough to give him jurisdiction.—Re Kty- 
STONE ISNITVING MILLS TRADE Mark (1928), 97 
lL. J. Ch. 316; 45 BR. PLC. 421, CL. A. 


SUB-SECT. 2.—IEXTENT OF PROTECTION, 

See Trade Marks Act, 1905 (ce. 15), a8. B8-15 5 
Trade Marks Act, LO19 (c. 79), sched. LI. 

415. Mark registered under specific class -—-In 
respect of particular articles of class—Protection 
as to those articles only.]—(1) A trade mark 
registered under one of the classes given by the 
rules, but in respect to some particular articles in 
that class, will be protected under Vatents, 
Designs, & Trade Marks Act, as to those articles 
only. 

(2) A trade mark need not be actually affixed 
to the article. It is sufficient if the trade mark 
is on the cover or wrapper in which the article is 
sold. 

(3) The common law rights of a tradesman 
using a trade mark are not allected by the registra- 
tion of the trade mark, so that, if he has acquired 
a right to a trade mark, as to a certain class of 
goods, & the trade mark as registered is confined 
to a part of that class of goods, he will be entitled 
to protection for the whole class of goods. — JAY 
v. LADLER (1888), 40 Ch. 1D. 619 5 60 1. T. 2753 37 
W. RR. 505; 6. I. R257; GR. PLC. 136. 
Annotations : - Asto (2) Refd. Louise v. Gainsborough (1902), 

87. TT. 591.) Generally, Refd. Bourne ¢. Swan & Hd, 

Jie Bourne’s Trade Mha., [19038] 1 Ch. 211. 

416. — - Effect on common law right.|-—— 
JAY vt. LADLIER, No. 415, anule. 

417. Protection to that class only.}-—-The 
registration of a trade mark for one class of goods 
does not entitle the registered proprietor to prevent 
another person from using the mark in connection 
with goods included in a different class. Pitf. 
registered a trade mark for the goods included in 
Class 6 in the first schedule to the Rules under the 
Trade Marks Registration Act, J875 that is, 
“Machinery of all hinds, & parts of machinery, 
except agricultural machines included in Class 7.’’ 
In his application for registration, pltf. stated 
that the article in connection with which the 
mark was to be used was ‘a toilet requisite, 
being a machine to hold a reel of perforated 
paper.” Pitf. sold both the machines & the 
reels or rolls of paper, which were intended to be 
used together. The two things could, however, 
be purchased separately. When a roll of paper 
had been used up, another could be fixed im the 
machine. DPItf. did not place the mark upon the 
machine, but he placed it on the wrappers Jn which 
his rolls of paper were sold. Deft. sold similar 
rolls of paper with the same mark on the wrappers : 
—Held: paper not being included in Class 6, the 
registration did not entitle pltf. to prevent deft. 
from using the mark in connection with his rolls 
of paper; but on the evidence an injunction was 
granted to restrain deft. from passing olt his goods 
as pitf.’s.— Harr v. COLLEY (1890), 41 Ch. D. 193 ; 
59 lL. J. Ch. $55; 62 1. T. 623; 38 W. RR. 440; 
GOT... R. 216; 7TR.P.C. 93. 





While a inark consisting of the same mark as 


g. Colour of trade mark.\)— Under 
the English Act a trade mark may be 
registered in any colour, & the registra- 
tion confers on the registered owner the 
exclusive right to use the same in that 
or any other colour; & semble, our 
own Act hus as extensive an applica- 
tion.-—~SmMivH v, Fain (1887), 14 O. 1h. 
729.—- CAN. 


J. VOT,. XLITI ® 


gencral trade mark covers all the classes 
of merchandise in which appct. deals, 
& when registered prevents any subse- 
guent registration of the same subject 
matter as a general trade mark, it 
would not confer an unlimited right 
to the mark the world over as agaiust 
any one carrying on an entirely different 
business who applies for a specific trade 


applied to goods of a different character 
not manufactured by the owner of the 


general trade mark.—e GEBR 
NOELLE’S APPLICALION (1913), 14 
AAW: CGC. R. 490; 14 D. L. R. 385.— 


k. Registration limited to business in 
Canada.) -The registration of a trade 
mark under Trade Mark & Design 


O 
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Sect. 4.—hiffect _ registration: Sub-sect. 2. 
5: Sub-sect. 1, A.| 


418, —— Use mae in respect of one article in 
class—-Whole class not protected.|—KHpwarps v. 
Dennis, Re Fpwarps’ TRADE MAKK, No. 3381, ale. 

419, ——---—- -- .) Ifatrade mark, although 
registered for an enthe class of goods, be used for 
some only of the articles in the class, the pro- 
prictor is not entitled to the exclusive user of the 
trade mark for other articles in the class, although 
he may, in fact, manufacture & sell such articles.— 
HIARGREAY Kou. FREEMAN, [I891] 38 Ch. 39; 61 


Sect. 











lL. J. Ch. 235 65 1. PT. 4873; 7 TT. J. R. 68 5 8 
R. PoC. sey 
Annotation: Distd. Boord ». Huddart (1903), 69 L. 1. 718. 


Srcr., 5. - CORRECTION OF REGISTER AND 
ALTERATION OF TRADE MARKS. 
SuB-secr. 1.—Correcrion OF REGISTER. 
wl. Ln General, 

Sce Trade Marks Act, 1905 (ce. 15), ss. 32-375 
Trade Marks Act, 1910 (ce. 79), scheds. L. & TI. 

420. Jurisdiction of court— Registered owner 
domiciled in Ireland.|—TJhe High Ct. of Justice in 
England has jurisdiction, under Patents, Designs, 
& Trade Marks Acts, 1458 & 1858, to rectify the 
Register of trade marks kept under those Acts, 
notwithstanding that the registered proprietor 
of the mark aftected is domiciled in Scotland or 
Ireland. Qu.: whether the Scottish or Irish 
cts. have a concurrent jurisdiction with the Hknglsh 
cts. to rectify the Register. 

No special procedure is preseribed by the Acts 
or rules as to the service on parties interested of 
notice of appheation to expunge a trade mark. 
Thercfore it is sufficient if such notice 1s given as 
is required by natural justice. 

Where the registered proprictor of a trade mark 
registered in England uncer Patents, Designs, & 
Trade Marks Act, 1683 (¢. 57), was a British subject 
domiciled = in Ireland, a of the jurisdiction 
of the Jénglish cts. & therefore could not be served 
with a notice of motion to expunge the trade 
inark, it was held sufficient to send him a copy 
of the notice of motion with a letter informing 
him that proceedings had been commenced which 
might aflect his interests; & ct. heard the motion 
& made an order, although the registered pro- 
prietor did not appear. Re King & Cols TRADE 
MARK, [14592] 2 Ch. 462; 62 J. J. Ch. 158 ; ae 
J.T. 38; 40 W. RR. 580; 8 TT. 1. R. 5985) 9 
RPL. 350, Ces 
sl nnotations :— Consd. Baycr t. Connell (1897), Tf RR. 

270. Reid. Fee Kuy’s Patent (1804), 70 1. . 7563 dee 

Chi, Kdwaids v. Brown, [1895} 2 Ch. 213; Rayment ev. 

Raymeut & Stuart, Chapman ev. Chapman & Burst, [1910 

1 P. 2713) De Gasquet James v. Mecklenburg-Sehwerin, 

L1914j P4883 Hunter 7 aeeeene Hochsectischerie 

Ciesellschaft, 11925] 2 Zk. B. 

421, Concurrent “yurieaigtion of Scottish 
courts.|—-Pt’e King & Co.’s TrADE Mark, No. 420, 
ante. 

422. Discretion of court.)—VPitfs. had a large 
export trade in bottled beer & # small local trade 


Act, ht. 8. C., 1906 (ec. 71), docs not 
entitle appet. 10 protection thereunder 
if he js not, or does not propose tuo be, 
engaged in business in Canada in tho 


Ree. 





sufficient cause, 


quent to July, 10, 


rectify the register of trade marks in 
respect of entries made therein without 
Hy before or subse- 
1891, 
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in England. Defts. sold bottled beer in Mngland 

only. Both sold beer in the north of London. 

In 1879 pltfs. registered as a new trade mark for 

beer a picture of a stout man, with the words 

* John Bull Brand”; & in 1886 they registered 

as a new mark for beer a label containing the old 

mark with some additional words. In 1884 

defts., in ignorance of pltfs.’ rights, adopted for 

their beer a label containing a picture of a fat man 

& the words “‘ John Bull Registered’; & they 

continued this user after knowledge of pltfs.’ 

marks. This label was not reyistcred as a trade 
mark, but only registered at Stationers’ Hall. 

Pitfs. moved to restrain defts. from infringing their 

trade marks & from passing off their beer as ee 

Defts. moved to have pltfs.’ marks peed. ol 

the course of the trial it was discovered that the 

words “ John Bull” had been used by another 

firm in connection with beer from 1875 to L890, 
but their beer had only a local sale, & the use of 
those words was now abandoned :- J7eld: 

(1) assuming the registration of the words * John 

Bull? might have been successfully opposed, the 

ct. ought not now, in the exercise of its discretion 

under Patents, Designs, & Trade Marks Act, 1553 

(¢. 57), 8. 90, to order those words to be expunged 3; 

(2) pitfs. were entitled to an injunction both on the 

ground of trade mark & on the ground of their 

common law right, notwithstanding the absence 
of any evidence of actual deception..—Paini & Co. 

v. DANIELLS & SONS BREWERIES, Re PAIN & 

Co’8S TRADE MARKS, [1893] 2 Ch. 567 ; 62h. I. Ch. 

732; 68L.T. 801; 42 W.R. 405 OL. Re 457 ; 

27.491; 10 R. PP. C. 217, CG. A, 

Annotations: Cencrally, Reid. Re VTalbot’s Trade Mh. 
(1894), 63 L. J. Ch. 2613 Re Wright, Crossley 's Trade Mk. 
(1895), 1o KR. VP. C. 377 3 die Trade Mk. 96,997, Field v. 
Wagel Syndicate, £1900], 1 Ch. 6013; Bourne «. Swan & 
Kdgar, de Bourne's Trade Mk. (1992), 72 LL. Jd. Ch. 168 5 
Boord vv. Huddart (1903), &9 T. 718; He rae ie 
Re Cahbfonua Fig Syrup Co., se ioe 11910] }Ch. 18 


Seott Paper Co. wv. Diay ton Paper "Works (1927), “4 
Re Pe Cs ben. 








423. jJ—Re GESTETNER'S TrAbis Mark, No. 
A477, post, 

4.24. j|-—-In July, 1908, the Magneta Time 
(o., Jitd., registered as a trade mark the word 


‘* Magneta ”’ for goods in class 10.) In 1916 the 
goodwill & trade marks of the co. were sold in a 
debenture holders action to M. & assigned to him 
Aim Nov. 1917, the co. was dissoly ed. On Nov. 30, 
J9017, a new co. was incorporated with the same 
name as the first co. & on Keb. 6, 1918, M. sold & 
assigned the goodwill & trade inarks to the second 
co, but neither assignment had been registered 
when the time for renewal of the trade mark arrived 
in July, 1922. The usual notice as to renewal 
was sent by the Registrar to the address of the 
first co., but it was returned; & a second notice 
was sent to the address of the second co., as the 
Registrar had discovered that address, but was not 
aware that the second co. was a different co. 
In Apr. 1922, the second co. made an application 
for renewal & the registration was renewed as from 
July 14, 1922, & in June, 1922, the address on the 
register was altered to that of the second co. 


of the register of trade marks, at the 
suit of any person aggrieved, notwith- 
standing that the matter has not been 


the date on referred to the ct. by the Minister under 


goods to which it is applicable.—- Which 54 & 55 Vict. ¢. 34, (D.), came into the Trade Mark & Design Act.—Re 
SHATITLE Bemwinag & MALTING Co. v. force.~ Dk KUYPER & SON. v. VAN “ VULOAN ” Trabk Mari (1915), 51 
RAINIER BREWING Co. OF CANADA, DULKEN, WEKILAND & Co. (L892), 3 s.O. It. 411, —CAN. 

Ltp., 1924 4D. lL. RR. 940; [1924] Bae h.C. BR. 88; 24.8. C. 1. 117.—CAN n.~ - Scoultish Courts.) An action 
Ne ee JR. 502; 34 BG. RL 384, ——-J- Under Trade was brought in the Ct. of Session, 
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l. Jurisdiction of court — Kxchequer 


the Ixchequer 
Court.)— The ct. has jurisdiction to 


Marke DeuiEn Act, R. 8S. C. (1906), o. 


42, 
Act, hk. SS. U. (1906), c. 
Ct. of Canada has 
jurisdiction to order the rectification 


concluding (1) for declarator tbat a 
particular trade mark was improperly 
entered in the rogister & should be 
expunged ; (2) for declarator that the 
suid trade mark was incapable of regis 


& ixehoquer Ct. 
140, s. 25, 


Parr lL. —LRAbDE Marks. 


In 1925 the second co. applied to register the 
assigninent to them & they were registered as 
proprictors from Ich. 6, 1918. The second co. 
having commenced an action for infringement, 
defts. moved to rectify the Register by expunging 
the trade mark on the ground (infer alia) that the 
renewal was invalid, as there was then no registered 
proprietor in existence & the motion was heard on 
this point as a separate point :—JTeld: the trade 
mark was on the Register & would remain there 
unless rernoved ; the ct. has under sect. 35 a dis- 
cretion as to rectification of the Register ; here the 
objection to the registration was based on a pure 
technicality which had been remedied; & the 
trade mark ought to remain on the Register.— 
Re MAGNETA TIME Co., Lrp.’s TRADI MARK 
(1927), 44 R.P. Cc. 169, 

425. Simultaneous proceedings for infringement 
& removal from register- Grant of certificate of 
right to exclusive use.}—Iiriyp (J. C. & J.) & Co., 
rp. a. WAGEL SYNDICATE, Lirp., Re TRADE 
MARK 06, 997, No. 33, ante. 

426. Removal-—Whether order conditional —Sub- 
ject to application to amend.!—/’e Dtx'rEr’s 
APPLICATION, Je W1ILLS’8 TRADE Marks, No. 252, 
date, 

427. — — - .| -The ct. rejected the 
owner’s contention that an order to expunge his 
mark, which had been registered under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), should 
only be wade subject to an application to amend 
being made by him within a reasonable time, but 
made an order to expunge the mark absolutely.— 
DAY». Riney & WHtrrakeR (1900), 48 W. I. 556 ; 
41 Sol. Jo. 602; 17 R. B.C. 517. 

428. Grounds for removal same as grounds 
for opposing original registration— Opposition to 
registration unsuccessful Res judicata.] — On 
a motion to expunge three trade marks from the 
Register an application was made to strike out 
certain grounds of objection to one of the marks 
on the ground that these objections had been 
already decided upon in a previous proceeding 
between the same parties, & that the matter was 
res judicata. In the opposition to the application 
to register this mark the 1. M. co. had applied for 
leave to raise certain further grounds of objection, 
which application was dismissed by SWINFEN 
Hany, J. K.& J.,1itd., contended that the I. M. 
co. were not at liberty to raise these same objections 
on the motion, & that il was res judicata that the 
I. M. co. could not. raise the objections, & moved 
to have them struck out. The 1. M. co. contended 
that there was no estoppel on the motion to 
rectify, it being a different proceeding : -IZeld : 
il was not res judicata that the 1. M. co. could not 
raise the objections, as the proceedings then before 
the ct. were different from the proceedings before 
(SWINFEN Hapy, J.).- Re Kenrick & JEFFERSON 
Lrp.’s TurEE TRADE Marks (1910), 28 R. P.C. 45, 

429. Of mark dependent on registration of 
prior mark—-Prior mark removed.]—Vit!f. ('o., who 
were the proprietors of the letters patent for the 
well-known ‘* Bowden Wire” used in connection 
with the transmission of power for cycle & motor 
cycle brakes, in 1901 promoted deft. co., & trans- 
ferred to it that part. of their business which was 
concerned with brakes for pedal cycles only. In 
1903 pltf. co. registered a trade mark in class 13 
for brakes for velocipedes, consisting of a picture 
of a coil of wire with the word ‘“‘ Bowden ” enclosed 








tration ; (3) for declaratur that defis. 
had no exclusive right to the trade 
luark in question: & (4) for reduction 
of an entry in the register : —Held : 
whether Patents, Designg & Trade 


Marks <Acl, 


application 


1583, 5. 90, couferred a 
privative jurisdiction on the 
courts or not, the action was not an 
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therein, & they granted a lieence to deft. co. to 
use this mark in connection with brakes for pedal 
cycles. The licence was limited to the continuance 
of the letters patent. In L904 pltf. co. registered 
the same trade mark in class {3 in respect of com- 
ponent parts, attachments, & accessorics, other 
than brakes, of velocipedes, etc. The directors of 
the two cos.’ were substantially the same until 
shortly before the commencement of the action. 
On the expiration of the letters patent. deft. co. 
continued to use the mark not only on brakes 
for pedal cycles but also in respect: of brakes for 
motor cycles, which they then began to manu- 
facture. PItf. co. brought an action to restrain 
deft. co. from using the trade marks on any goods 
manufactured by them. Deft. co. contended that 
the licence was inclfective, & that the mark had 
been used by them for a great number of years, 
not only with the knowledge but also with the 
concurrence of pltf. co. Deft. co. moved to 
expunge the trade marks, & alleged that they 
were not distinctive, & that they were calculated 
to deceive :— Held: both trade marks must be 
removed from the register as not being distinctive 
& as being calculated to deceive.-—BOW DEN WIRE, 
Lrp. ve. BOWDEN Brake Co., Lirp. (No. 1), Ae 
BowDEN WIRE, Lrp.’s TrRabie MARKS (1918), 30 
R.P.C. 580, C. A. 3 on appeal, 381 R.P.C. 885, Hed. 

430. Board of Trade order directing registration— 
Whether court precluded from hearing application 
to rectify.|-—Tnornt (ffenry) & Co., Trp. ce. 
SANDOoW, Lrp., No. 50, ante. 

431. -- ~1—-Trhorant & Co., Lirb. ve. Tro- 
FANI, Jie Teoranr & Cows TRADE MAnrg, No, &1, 
ante. 


432. Appeal— From order for rectification -- En- 
largement of time tor appeal.|—In Dec. LOLS, an 
order was made by the judge rectifying the Register 
of Trade Marks by removing resps. trade mark 
therefrom. No appeal from that order was entered 
by resps. within the time Hinnuted for appeal. 
In May, 1918, the Ct. of Appeal in another case 
dissented from the view taken by the judge of the 
construction of Trade Marks Act, 1905 (c. 15), 
in resps.’ case & overruled his decision, On an 
application by resps., under RS. C., Ord. 5, re 15, 
for an order enlargmeg the time for appealing frome 
the order of the judge: J/eld : the ct. had power 
to enlarge the time for appealing, if it were just 
that, under all the circumstances, an order enlarg- 
ing the time should be made, bul. that the present 
appets. had shown no suflicdient ground for making 
the order, & their application must therefore be 
refused ; the fact that in a subsequent case the 
C(t. of Appeal had taken a different view of the 
construction of an UAct of Parhament from that 
taken by the judge in @ previous case was nol 
necessarily a ground for enlarging the time for 
appealing from his decision. 

For the purposes of an application under R.S. C., 
Ord. 58, r. 15, there is no distinction In meaning 
between granting special leave to appeal under the 
rule as it originally stood & enlarging the time for 
appeal under the rule in its present form.— /te 
WiGruLL (J.)& Sons’ TraDE Marks, [1919] 1 Ch. 
52; 88. J. Ch. 80; 120 1. 1T. 7835 35 RP. OC. 
2633 sub nom. We p. WIGEULL (J.) & Sons, Lirp., 
35 T. I. RR. 2063 sub nom, Ne TRADE MAnn No. 
39,759, 63 Sol. Jo. 114, C. A. 
dla nelation :—Refd. Prophet v. Roberts (191s), 11 B. W. 

Cc. CL. 301. 





tion to cntertam it. -DiwaRr v. Dewar 
& Sons. LTp. (1899), 2 B.. (Ct. of Sess.) 
249; 37S8e.L. R.188; TS. 1. PB. 263. 


Mnglish 


for rectification of the SCOT. 
register, & the Scottish cts. had jurisdic- 


Oo 


196 TRADE Marks, TRADE Names AND Desiqns. 
MINERALES ET DE BAINS DE Mrmr, [189] 18h 4 
GO. J. Ch. 728; 40 W. RR. 89; ; 
| 8 RPL C. 446. 

_innotations : ~Consd. Jte King (1892), 67 L. T. 33. 
Re Cliff, edwards . Brown, [1895) 2 Ch. 21, 
438. —-—-- - ——. !]- A word was registered 

as a trade mark in IS9] upon the instructions & 

— the name of an American giving Chicago as his 


Sect, 5.—Correclion of register and alteration of trade 
marks: Sub-sect, 1, B. (a) & (b).] 
B. The Application. 
(at) In General, 
Sce Trade Marks Act, 1905 (c. 15), ss. 32-87 3 
Trade Marks Act, 1919 (ec. 79), scheds. I. & II. 
433, On retusal of Registrar to rectify - Motion — 


ol: 


7 dip I, R, TOY ; 


Refd. 


Notice to Registrar.J/—An appleation to the et. by 
a person aggrieved by the refusal of the Registrar 
to enter his name upon the Register as Che pro- 
prietor of a trade mark under Registration of Trade 
Marks Act, 1875 (ec. 91), may be by way of motion 
that the Register may be rectified by entering 
his name as such proprictor, two clear days’ 
notice of motion being given to the Registrar. — 
Iter p. STEPHENS (1876), 2f W. RR. Sig. 

434. Failure to oppose registration or see adver- 
tisement of registration—Whether bar to applica- 
tion.|—(1) When a trade mark has becn used by 
more than three persons engaged in the same trade, 
it is common to the trade, & cannot be registered 
by any one, 

(2) A person who registers a trade mark does so 
at his own risk, & if he registers one whieh is 
common to the trade it} will be removed from 
the Register on the application of the parties 
aggrieved, & he will have to pay the costs of 
the application. Tt makes no difference that he 
Was the person who was the first to adopt the 
trade mark if it had become comumon at the date of 
registration. 

(3) Phere is no obhgition on persons interested 
to see an advertisement mthe Trade Alarks Journal 
of an apphation for registration, & the fact that 
they have not seen such an advertisement or 
opposed the application is no bar to their applying 
to have the mark removed from the Reoster after 
the registration is complete.—-Re Jlypn & Cos 
TRADE Marg (1578) 7 Ch. 2). 724: 54 dd. Ch. 
ofo,n.; 34 =. 7. 7773; 26 WR, 625. 
efrnotafious : fs to (1) Refd. Re Munch's Appin. (1883), 

90. VP. dy dee Alpine ”? Pinde Mk. (1886), 038 [. T 79, 

«ls fo (2) Retd. Ransome 7. Graham (1582), 90 d. J. Ch. 

SUT. Genaally,  Retd. fc Liovd's Trade Mh., Lloyd vr. 

Bottomley (1551), 27 Ch. dD. 646. 

435. Service of application —-On registered owner 
~ Bankruptcy of owner--Service on trustee in 
bankruptcy.| ‘The registered owner of a trade 
mark having, since notice of an application to 
strike the trade mark off the Register, gone mto 
hquidation, leave was given under RLS. CL, Ord. 50, 
ref, toserve notice of the application on the trustee 
in diquidation. Phe term ‘action’? in Ord. 50, 
docs not confine the operation of that order to 
proceedings In actions.—d?’e KoWr’s TRADL MARK 
(1882), 48 lL. UP. o8s. 

436. - - --- Necessity for formal notice— 
Letter.|— Jie KING & Cows TRADE Mark, No. 420, 
ante. 

437, - —~—-- Outside jurisdiction.;,—A_ notice 
of motion to rectify the Register by striking out 
a trade mnark registered in the name of a foreign 
co. not carrying on business within the jurisdiction 
was served onthe Comptroller A on the co. Service 
on the co. held bad & set aside. 

Semble: the proper course was to proceed on 
the notice against the Comptroller, after sending 
a copy to the co. wilh an intimation that pro- 
ceedings Which night affect its interests were 
pending.—Re COMPAGNIE GENERALE pb’ KaAux 
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o. How made— Whether by counter- 
clacm.) An application to reetify the 
register of trade marks cannot be made 
by counterclatim.-- SpiLLing Brorn ges 


p. Zame 


er. OTRELLY (1904), ZC. L. T. 1195 5 
(a). dexeh. C. Kt. 426.—CAN. 

for application — Whether 
after lupse of five years.}—A_ persou 
aggriscved by an cntry in the Register 
of Trade Marks is not excluded by the 


[ address, with the naine & address of an Knglish 


firm of patent agents as his address for service. 
Jn 1899 an American co, applied for the registra- 
tion of the same word as their trade mark, they 
having used it for a long time in America & also 
more recently in Kngland. This application was 
objected to by the Comptroler, in view of the 
previous registration. Thereupon inquiries were 
instituted by the co., the result of such inquiries 
being that the registered proprietor could not be 
found to have ever used the mark, or done any 
business either in America or in England 3 that he 
could not be traced in Chicago or clsewhere 5 
that Jetters addressed to him at Chicago were 
returned through the Dead Letter Office 5 & that 
the patent agents named as the address for service 
eould give no information with respect to hun. 
The co. then gave notice of motion to rectify the 
Register by expunging the mark, & left a copy of 
this notice at the address for service & sent another 
copy of it in a registered packet to Chicago, 
accompanied by a letter. On proof, of these facts, 
& the registercd proprietor not appearing, though 
more than 28 days had clapsed since the dispatch 
of the packet & letter to Chicago :—//eld: the 
mark should be exapunged.—Re ASNTON’s TRADI 
Mark (1900), 1S W.R. 8895 sud nom. Be ASTON’s 
TRADE MARK, 41 Sol. Jo. 292. 

439. - - On Comptroller —Registered owner 
outside jurisdiction.|-—-c COMPAGNIE GONFRALI 
DHAUX MINERALES FT Dic BAINS DE Mrr, No. 487, 
ante. 

440. Time for application—-Within statutory 
period giving protection.| Thorant & Co., Lirp. 
ve Treorant, de EOFANI & Cowl» RADE MARK, 
No. 81, ante. 

After expiry of statutory period giving pro- 
tection.|—See Nos, 106-113, ante. 

441, Merits of applicant irrelevant.] - - The 
words ‘f Forrest, London,’ used as part of a trade 
nark for watches by a watchmaker at Coventry, 
who had no connection with London, held cal- 
culated to deceive. In 1883, L., a Coventry 
watchmaker, registered a trade mark for watches, 
consisting of a device of a tree with the words 
* Forrest, London.” I. had been a watchinaker 
in London, who died in 1871. Hf. placed the words 
“ Forrest, Trade Mark Kegistered ’? on his watches, 
& he also claimed, by his avertisements, to be 
entitled to various registered trade marks, among 
which he sometimes included the name ‘! Forrest,’’ 
sometimes “ John Forrest,” & sometimes ‘ John 
Forrest, Jondon.’’? Sometimes the tree appeared 
in the advertisements, but more often not, & never 
in the form of the registered trade mark. In 
1802, '., who claimed to have succeeded to F.’s 
business, wrote a letter of complaint, to which 
Iles solis. replied, claiming in effect an exclusive 
right tothe name“! Forrest.” T. then commenced 
an action against H., & while this was pending, 
moved to rectify the Register by expunging L.’s 
trade mark. Jie claimed to have an exclusive 





Japse of live yours from the date of the 
entry from presenting a petition for 
rectification of the register.—HERBERYT 
v. COWIK BROTHERS & Co. (1897), 21 
It. (Ct. of Sess.) 361; 34 8e. L, It. 280; 
438.1. T. 243.—SCOT. 
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right to the name “ Forrest” as being F.’s suc- 
cessor in business. II. alleged by his affidavits 
that the name “ Forrest’? was in common use in 
the trade in connection with Inglish lever watches : 
— Held: (1) the registration of the words “ Forrest, 
London ”’ as part of the trade mark was calculated 
& intended to deceive, & the words had been used 
for the purpose of deception, the case was there- 
fore .within Registration of Trade Marks Act, 
IS75H (ce. OL), & the entire mark must be removed 
from the Register. 

2) The merits or demerits of applt., 1 think, 
are irrelevant to the question | have to decide 
(Corvey, J.) Re Tina's Trape Mark (180%), 37 
Sol. Jo. 8389; 10 R. PLC. 118, 
alnnotation :— .{8 to (1) Distd. Be Cohen's Trade Mk. (1921), 

SO Tb PL Co3s. 

442. Delay in bringing application—Respondent 
placed in unfair advantage-—Material evidence lost 
through delay—Refusal of rellef.J|- BournEr v. 
SWAN & epGar, Lrp., Re BOURNE’s TRADI MARKS, 
No. 311, ante. 


(b) Who may Apply. 

See Trade Marks Act, 1905 (c. 15), ss. 32-87; 
Trade Marks Act, 1919 (c. 79), sched. I. & If. 

443. Person agegrieved.|-~-V. registered for 
chainpagne, etc., on June 5, 1884, a trade mark 
comprising conspicuously  ‘* Monobrut.2?— This 
trade mark had been previously registered in 
France. A specially dry wine was sold under this 
trade mark, & some of 1l was sold in the United 
Kingdom mm I885 & 1886. V. agreed to transfer 
the trade mark to L., who began to advertise & 
sell ‘* Monobrut ?? chatupagne in the United 
Kingdom in L889, whereupon R. & co. gave notice 
of motion to rectily the Register by expunging the 
‘“ Monobrut ” trade Mark. R.o& eo. had sines 
1883 the sole right to sell in the United Kingdom 
the champagnes of IT. & co.. which bore their 
registered trade marks ‘“ Monopole’? & ‘ Dry 
Monopole.’ R. & co. only became aware of the 
registration of “ Monobrut ” shortly before they 
moved : ~ /Teld : ** Monobrat ” was deseriptive, & 
therefore could not be registered in England, & 
the faet that it had been registered in Mranee made 
no difference; R. & co. were aggrieved persons 3 
& Che trade mark must be expuneed.—Re VIGNIER’S 
Trapi Manik ‘* Monopre'r’? (1889), 61 1. 0. 495 ; 
DT. da R. OS6s 6 R. B.C. 490, 
efnnotation -— Distd. 2e Densham's 


Trade Mh., 
Ch. 176, 


11895] 2 


444, — .}| Baker v. RAwson, No. 108, ante. 

445. —— .| Re Tanror’s Trapis Mark, No. 
30, ante, 

446. — .| Onamotion to rectify the Register 


by expunging the name of R. as proprictor of the 
{rade mark “ Koptica,” & by inserting instead the 
name of F., resp. alleged that appets. were estopped 
by their conduct, & the discretionary power of the 
et. ought not to be exercised in their favour, 
& that appets. were not persons aggrieved :—Held : 
appcts. [who were the exors. of an assignee from 
the original registered owner], were persons 
agerieved, & the name of R. must be expunged, 
but no costs were given as appets. had asked 
for something the ct. had no power to grant. 

Re HARNESS’ Trap Mank (1899), 17 RET. CO. 10. 
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447, .|—Resps. were the proprietors of three 
old marks in respect of tobacco, two of which were 
registered in 1876, & the third in 1891, which bore 
(inter alia) the deviee of the Prince of Wales’ 
Feathers & the words ‘6 Prinee of Wales’ Smoking 
Mixture.’ At the date of the registration of one 
of the marks its (hen owner did supply tobacco to 
Marlborough Louse, but since the accession of the 
present King no warrants had been granted by the 
Prince of Wales. All warrants granted by any 
prince determine on his death or accession. The 
Royal Warrant Iolders’ Assocn., a corporate body 
of persons holding royal warrants, under authority 
to take procecdings moved to expunge these marks 
from the register as being “S calculated to deceive ” 
by leading to the belief that resps. held warrants 
from the Prince & supphed the smoking mixture 
to him: /eld:  appets. were not ‘ persons 
agyrieved 7? within Trade Marks Act, 1905 (e. 15), 
s. 80. Pe IvMprnrnan Toracco Co. or Great 
Buriraww & PRLLAND, Lirp.’s TRADE MAnhs, [LOLS] 2 
(Ch. 27; 8i1.0.Ch. 6185 112 1. 7. 682; 3b T. a. 
92; 59 Sol. Jo. 128 : 32 RL PLC. I03 affd. without 
touching this point, [1915] 2 Ch. p. 41, C. A. 
Annotations: Reid. Re Woodwaid’s Trade Mhk., Wood- 

watd v. Boulton Macro (195), So LL. J. Ch. 27, Wigfall 

om Jackson, (19LG] L Ch. 213. Mentd. Innporal Pobaeeo 

Co. of Great Britam & Ireland mm Pasqualr, We Jmperial 

Tobaeeo Cols Trade Mhr., LIVES} 2 Ch. 207, 

448. Person having used registered word. |-— 
When a mere word, not used as a trade mark 
before Trade Marks Reyistration Act, E875 (e. 91), 
is put on the register, any dealer who has used 
the word in his trade in connection with or 
as deseriptive of an article in which he deals, is a 
person aggrieved by the registration, within the 
meanme of sect. 5. Rost wv. EVANS (1579), 48 
L. J. Ch. 618, 
fnnotation : ~Refd. Re Wayward's Trade Mhs. (1885), 03 

bee PST 6 

449, - — Former licencee of manufacturer-— 
After expiration of patent.]—'The assignee of a 
patent fora washing machine applied toi the name 
of © The Home Washer,” & registered that name as 
his trade mark in respect of it. Tle did not manu- 
facture the machines, or any other goods in the 
same elass, but granted an exclusive Heence to a 
manufacturing firm, who paid him royalties. They 
invented & patented various improvements in the 
machine, & after the expiration of the patent, six 
vears from the registration of the trade math, 
they continued to manufacture the improved 
machines & to describe them by the old name, but 
paid no royalties. & the registered proprietor had 
not, affer a year & nine months from the expira- 
tion, begun to manufacture, though he had been 
in negotiation with manufacturers for them to do 
so in conjunction with him :—/Held: the former 
licencees, against whom the registered proprietor 
was moving for an injunction, were * persons 
agerieved ? within rule 38, & the mark must be 
removed from the register of trade marks on the 
ground that, notwithstanding the negotiations, 
the registered proprietor was not ‘ engaged in any 
business concerned in the goods within the same 
class as the goods with respect to which the mark 
was registered.’ —Re Rarrn’s TRADE-MARK, 
RALPH v. TAYLOR (1883), 25 Ch. D. 19h 3 58 Td. 


name ‘* Snow Flake Baking Powder ( of prior use by him & lis predecessors 


title. The evidenee sustained 
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B. (b). 

; 443i. Person aggrieved.}— CROTHERS 
Co. v. WILLIAMHON CANDY Co., {1925] 2 
D..T. 8445 (192518. GC. 2. 377.-- CAN. 

448 i. Person having used 
registered word.}—In 1885 respr., by 
their corporate title, registered a trade 
mark, consisting of a label with the 


a onnnenaeay 


punted thereon, in the departincnt of I 


agiiculture. Some four years after 
such registration by resps., Clamnant 
applied to register the word-5) mbol 
“Snow Flake ” as a trade mark for the 
same class of merchandise, stating 
that he knew of resps.’ registration, & 
alleging that it was invalid by reason 


claimant’s allegation :—ZJleld : the 
word-symibol in question had become 
the specific trade mark of claimant 
by virtuc of first use, & the registration 
by the resps. must be cancelled. 

GROLF ¢. SNOW DRIFT BAKING POWDER 
Co. (1889), 2 kexeh. CL RR. 568. CAN, 
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Secel. 5. -Correclion of register and alteration of trade 
marks: Sub-sect. 1, B. (b).| 


Ch. S88: 191. T. 50f; 18 J.P. 185: 832 WOR. 


168. 

Annotations Apld. 2?e Glanaclis' Trade Mk. (1889), 45 
Ll. a Ch TS2. Refd. Pee Riviere ’s Trade Mk. (1883), 43 
Jad. Ch 155, 

450. - Person not carrying on business in 


England.]- KR. & co. registered a trade mark for 
brandy in England. M. & co., who eanmied on 
business at Madras, but neither carried it on nor 
intended to carry it on in Kngland, apphed to 
rectify the register by striking out the name of Rh. 
& co. & substituting that of M. & co. as owners of 
the trade mark, alleging that they, M. & co., were 
the owners of the trade mark, & had instructed R. 
& co. to register it in the name of M. & co., instead 
of which R. & co. had registered it in their own 
name, The judge held that as M. & co. neither 
used nor intended to use the trade mark in Hngland 
they were not entitled to registration of if in 
England, & could not be persons aggrieved within 
the meaning of Trade Marks Act, 1875 (c. 91), 8. 5, 
& that on this ground the application must) be 
refused without entering on the merits :-- Held: 
assuming M. & co to have no right to register the 
trade mark in Mngland, it did not) follow as a 
necessary consequence that they could not be 
agerieved by its being registered here in the 
name of another person, & the case must be 
dealt with on the merits.—Qu. : whether in order 
to entitle a person to have a trade mark regis- 
tered, he must be carrying on or intending to carry 
on business in Wieland. 

Whether he is a“ person aggrieved ’ is a matter 





to be tried on evidenee.—te RIVIERK’sS TRADE 
MARK (1581), 26 Ch D. 483 583 J. J. Ch. 578 ; 


50 TT. 7683) 382 W. Re 3890, C. Aw s) subsequent 
proceedings sub nom. Re Rivitsrie & Co, (1885), 55 
].. lg (‘h. h 15, (A, 

Annotations: Apld. 2 Gianachs’ Trade Mk. (1889), 5S 
lL. J. Ch. Ts2. Consd. Powell v. Birmingham Vinegar 
Brewery Co, [Esod} A. OC. 8.) Apld. Re Harness” Trade 
Mh. (1900), 17 REP. C. 40. Distd. Re Neuchatel Asphalte 
Co. (1913), 105 L. T. 966. Retd. Re Trade Mh.“ Normal ” 
(1857), 96. . Ch. 513 50 Fee Apollinaris Co.’s Trade Mhs., 
[PROT] 2 Ch. U865 Pe Kurepean Blau Camera Co.’s Trade 
Mh. (1896), 70 1.7.63. Mentd. Dockrell ¢. Dougall (1899), 
80. 1. 5656, Walter v. Aphton, [1902] 2 Ch. 2sz, 

451. .j —Re NEOCGHATEL ASPHALT 
Cows Trapi Mang, No. 6, ante. 

452. Agent of proprietor of improper marks. ] 
- A Seottish firm of whisky blenders haying com- 
meneed proceedings against a Jondon firm of 
spirit merchants for infringement of their trade 
mark © Ben Ledi’’ for Scotch whisky, decfts. 
applied to rectify the Register of trade marks by 
removal therefrom of pltfs’ trade mark. DPltfs. at 
the hearing of the application, admitted the invali- 
dity of their trade mark, but contended that defts. 
were not entitled to make the appheation, as they 
had entered into an agreement to act as pitf.’s sole 
agents in Mngland for the sale of Scotch whisky, 
& to sell none under the mark in question except 
that of pltfs.:—J//eld: defts. were entitled to 
make the application as ‘ persons aggrieved,” 
within Patents, Designs, & Trade Marks Act, 1883 
(ec. 57), 8. 90.—Re AINSLIE & Co.’s TRADE MARK 
(1887), 4 RP. C. 212. 

453. - -~- Defendant to proceedings relating to 
trade mark Infringement action.|- A person 
named N. Gianaclis having registered in 1885 the 
words “ Gianaclis’ cigarettes’? in ordinary capital 
letters as his trade mark, not used before Aug. 
1875, for cigarettes, in 1889 he brought an action 
against another cigarette dealer for selling cigar- 
ettes in boxes bearing labels with the name 
‘ N. Gianulis.” The prayer of the claim did not 
refer to the registered trade mark, but the fact 
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of the registration was set out in detail in the body 
of the statement of claim. On motion by deft. for 
the removal of the mark from the register : ~ Held : 
(1) appet. was ‘‘a person aggrieved” by the 


wrongful registration, within Patents, Designs, 
& ‘Trade Marks Act, 1885) (ce. 57), 5. 90, as 
being deft. in an action in which it} was 


sought to make some use of the registration against 
him; (2) the mark should be removed from the 
register forthwith, without waiting for the trial of 
the action, since, even if fraud were then proved 
against deft., it would not validate the registra- 
tion.—Re GIANACLIS’ TRADI MARK (1889), 58 
L. J. Ch. 782. 

454. Trade opposing registration.]- 
(1) The intention of Trade Marks Registration 
Act, 1875 (¢. 91), s. 5, & Patents, Designs, & Trade 
Marks Act, 1885 (¢. 57), 8. 90, in requiring an 
appcet. for rectification of the Register of trade 
marks to be a ‘ person aggrieved,” is only to pre- 
vent the interference of common informers, or of 
persons actuated by merely sentimental notions, & 
not to require evidence of serious damage. 

(2) Any person who is in the same trade as the 
person who has wrongfully registered a trade mark, 
& who desires to deal in goods covered by the wrong- 
ful registration, is primd facie a person aggrieved. 

(3) Whenever one trader, by the wrongful 
registration of a trade mark, narrows the area of 
business open to his rivals, & thereby either imme- 
diately excludes, op with reasonable probability 
will in the future exelude, a rival from a portion 
of the trade into which he desires to enter, that 
rival isa “ person agericved.”’ 

Although the effect produced, or likely to be 
produced, by the wrongful registration 1s not the 
exclusion, but only the hanipering of the rival 
trader, the rival trader is a “ person agerieved.” 

(-£) Whenever one trader uses the faet of his 
having a trade mark already on the register as any 
part of his case against another trader in any Jegal 
procecdings, e.g. for the purpose of supporting an 
application for the registration of another trade 
mark, which the second trader is opposing, the 
second trader is a ‘t person aggrieved,’ & none the 
Jess because he may have other means of defending 
himself.— Re APOLLINARIS CO.’S RADE MARKS, 
[1S91) 2 Ch. 186; 61 UJ. Ch. 625 5 65 LT. 63 8 
Re OC. Lad Ge As 


afnnotahions s-—As lo (2) Refd. Powell v. Birmingham Vinegar 
Brewery (Co., [1594] A.C. 8; He Valbot’s Trade Mk. 
(1891), 63.1... Ch. 264. 18 to (3) Refd. Boord v. Thom & 
Cameron, Thom & Cameron v. Boord (1907), 24 R. PP. Cc. 
697. Generally, Refd. Re Phillips’ Trade Mhs., [1891] 
$ Ch. 1393; Hammond v. Brunker (1892), 9 R. PLC. 3800; 
Re Smokeless Powder Co.'s Trade mk... | 1892) 1 Ch. 590; 
Fe Dexter's Appin., Ae Wills’s Trade Mhs., [P893] 2 Ch. 
262: Fe Soc. Anon. des. Verrerics de Vi Cole’s Trade MEK., 
11894] 1 Ch. 61; Ae Knropean Blair Camera Co.’s Trade 
Mk. (1896), 75 LL. T2635 fe Magnoha Metal Co.’s Trade- 
mkhs., [1897] 2 Ch. 371; Re Plaver’s Trade-ink., [1901] 
1 Ch. 382; Re Bass, Ratcliffe & Grotton’s Registered Trade 
Mkea. (No. 2), [1902] 2 Ch. 579: Jee Gestetner’s Trade Mk., 
11907] 2 Ch. 478; Leofani v. Teofani, Re Teofani’s 'Trade 
Mk., [1913] 2 Ch. 545; Lacteosote v. Alberman, [1927] 
2 Ch. 117. 


455. Person having no interest—Common 
informer.]——I?e APOLLINARTS Co.’s TRADE Marks, 
No. 454, ante. 

456. --- -~ Person actuated by sentimental 
motives.] —Re APOLMINARIS Co.’s TRADE MARKS, 
No. 454, ante. 

457. --——- Person suffering limitation of rights— 
Person in same trade.]---/te APOLLINARIS Co,’s 
TRADE MARKS, No. 454, ante. 

458. -- -—— .|—(1) In an application to 
rectify the Register by the removal of a trade mark, 
wherever it can be shown that appet. is in the same 
trade as the person who has registered the trade 
mark, & that the trade mark, if remaining on the 
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Register would or might limit what would other- 
wise be the legal rights of appct., appct. is a 
‘‘ person aggrieved ” within Patents, Designs, & 
Trade Marks Act, 1888 (c. 57), s. 90. 

(2) Any trader is in the sense of the statute 
“ apprieved ’ wherever the registration of a 
{rade mark operates in restraint of what would 
otherwise be his legal rights.— POWELL v. BIRMING- 
WAM VINEGAR BREWERY Co., [1894] A. ©. 83 63 
J. J. Ch. 162; 701. T. 1; 58 J. P. 2963; 10 
TT. In R. 84; 6 R. 523 sub nom. Re POWELLS 
TRADE Mark, 11 R. P. C. 4, Lf. Tis) affg. S.C. 
sub nom. Re Powrin’s Trape Mark, [1893] 2 
Ch. 388, C. A 
Annotations :—-Asto (1) Consd. Re Tulbot’s Trade Mk. (1894), 

68 L. J. Ch. 264. Refd. Jt@e Soe. Anon. des Verrcrics de 

Etoile Trade Mk., (1894] 1 Ch. 61; Cowie v. Herbert 


(1897), 14 R. PLC. 436.) Generally, Reid. Re Vority’s Trade 
Mh., fee Lal! & Woodhouse’s Trade Mk. (1901), 18 T. da. R. 


Ae Re Chesebrough’s Vrade Mk. ‘ Vaseline,’’ 11902] 
2 Ch. 1. 
459, —-— -——- Any trader.| - Re APOLLINARIS 


Cols TRADE MARKS, No. 454, anle. 

460. — |—PoweLn v, BIRMINGHAM 
VINEGAR BREWERY (Co., No. 458, anle, 

461. - —~_-- Mark unattached to goods 
& without support of goodwill.| Pink vo. Suar- 
woop (J, A.) & Co., Lirn., Re ORD (SIDNEY) & 
(‘o.’8 TRADE Mark, No. 564, posi. 

462. - - Owner of similar mark.] --B. & Co. 
carried on business in london as dealers in window 
glass, which they purchased in Belgium & shipped 
to Australia & other colonics. In 1876) they 
registered as a trade mark the device of a star, 
which they had used in connection with their 
glass since 1875, & their glass was known in the 
trade by the designation of “ Star Brand.” — In 
1885) a Belgian glass manufacturing company 
registered in Belgium, as a trade mark for plass, 
the device of a red star, which they had used there 
since 1880. Tn 1800 they registered in Eneland 
as a trade mark for window glass, the words “ Red 
Star Brand.” They consigned large quantifies of 
class to Mngland in cases marked with a red star, 
but did not deal directly with the colonies. B. & 
Co., having discovered that glass was beiny sold 
in New Zcaland under the description of ‘ Red 
Star Brand,’ applied to expunge the Belgian co.’s 
mark from the Register :—/feld : inasmuch as B. 
& Co. bad the right, under Patents, Designs, & 
Trade Marks Act, 1883 (ce. 57), 5. G7, to use their 
mark in whatever colour they deemed proper, the 
mere fact that the Belgian co.’s mark consisted 
of words instead of a device did not prevent it 
from being calculated fo deceive 5 & therefore B. 
& Co. were © persons aggrieved ” within the 
meaning of Patents, Designs, & Trade Marks Act, 
1883 (c. 57), 8. 90, & were entitled to have the mark 











expunged from the Register.—Re  Socrerr 
ANONYME DES VERRERIES Dis PRroiwke TRADE- 


Mark, [1894]2 Ch. 26; 63 L.0. Ch. 8813 701. 7. 
295; 42 W. R. 4203 88 Sol. Jo. 287; 7 R. 183; 
sub nom. Re Travis Mark No. 96,732, Erp. 
SocIETe ANONYME DES VERRERIES DE VIToOtLE 
MARCHIENNE BELGIUM, 10 'T. lL. R. 815, OC. A. 


Annotations : ~Apld. Re Tradc-mk. of Dewhurst, [1896] 2 Ch. 
137. Distd. Boord v. Bagots, Hutton, [1916] 2 A. C. 386, 
Refd. Re Densham’s ‘Trade Mk., [1895] 2 Ch. 176: Re 
Soe. Anon. Dubonnet’s Appin. (1915), 32 2. PLC. 2413 Re 
Garretts’ AppIn., [1916] 1 Ch. 436. Mentd. Maatschappij 
voor Fondsenbezit v. Shell Transport & Trading Co., 
[1923] 2 K. B. 166. 

463. - Person not suffering any damage.|]— 
In 1887, Wright, Crossley & co. registered “Wright, 
Crossley & co.” as a trade mark used prior to 
Aug. 13, 1875, in class 42. The Royal Baking 
Powder co. moved to rectify the Register by 
expunging this mark, the chief ground taken being 
that the words had not been used as a trade mark 





— 
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prior to Aug. 13, 1875. Resps. objected that 
appcts. were not persons aggrieved within Patents, 
Designs, & Trade Marks Act, 1888 (c. 57), 8. 90. 
There had been litigation of various hinds between 
appets. & resps. On the hearing of the motion :— 
Held: that appcts. were not persons aggrieved, 
as they had not shown any practically possible 
way in which they might be damayed by the 
presence of the {rade mark on the Register.— 
Re Wricur, CROSSLEY & Co.’s TRADE MARK 
(1898), 15 R. PL. C. 377, CG. A. 

464. — Religious body—-Name used as 
mark.|- -The Socicty of Friends :—Held: not to be 
persons aggrieved by the Registration of the word 
“Quaker” for spirits. 

A firm of wine merchants having registered the 
word “ Quaker’? as a Trade Mark m class 43 
for fermented liquors & spirits not) including 
Whiskey, the Secretary of the Society of Friends 
applied by motion to rectify the Register hy the 
removal of the trade mark on the grounds that. if 
was not entitled to protection in the Ct. or Registry, 
& was scandalous & liable to deceive, or had refer- 
ence {to the character or quality of the goods. 
There is no rule of total abstinence in the Society 
of Friends :—Held : no damage in a legal sense 
could acerue to the Society of Friends, or that 
portion of its inembers who were total abstainers, 
from the use of the Trade Mark, & they were not 
persons agerieved, --Re ins & Co's TRADE 
Mark (1901), 21 R. P.O. 617. 

465. Proprietor of mark—Registered by 
agent.]—For some time prior to 1895 A. had been 
carrying on business in America under the style of 
“the B. co.” as a maker of carneras, registered in 
America as “ Bull’s eye.” ‘* The B. co.”? were in 
the habit of supplying these cameras to “the C. 
co.” an Eneylish co., who claimed to be, but were 
not in fact, sole agents in this country. In June, 
1895, ‘the C. co.” registered that trade mark m 
this country, & in Aug, 1895 the business of ‘the 
B. co.” was sold by A. to PD. On a motion by D. 
torectify the Register by expunging the trade mark 
registered by “ the (. cow’ HTeld : as such reais- 
tration appeared to have been effected without 
sufficient cause, 1). was a “ person aggrieved ” 
within the meaning of Patents, Designs, & Trade 
Marks Act L883 (ce. 57), 8. 90. & rectification 
was ordered accordingly. Re HUROPEAN BLAM 
CAMERA Co’s TRADI MARK (1896), 75 I. T. 63 5 
13 RK. PLC. 600. 

466. -—— -—-.] G. was the manufac- 
turer of a patent ‘ Cyclo-st yle ’’ copying apparatus 
from 1882 onwards, and in 1888 invented improve- 
ments for his apparatus, which he then called 
‘ Neo-Cyclostyle.”? “So Cyclostyle was registered 
as a trade mark, but not * Neo-Cyclostyle.? In 
1884 he employed KX. as his sole sub-lieencee, & 
agent under an agreement for (he sale of the goods 
in America. From Jan. 1889 G. made in Mngland 
& exported to K. in America as his sole consignee 
similar poods marked “ Neostyle.” The word 
‘ Neostyle ’ had been invented by K. in 1887, but 
was only used by him in America on the goods 
ordered from G., who never sold the goods so 
marked in England. In 1900, K. to the hnowledge 
of G. formed the Neostyle Manufacturing co., Ltd. 
in England for the sale of “ Neostyle” goods, & in 
Oct. 1901 registered the word “ Neostyle” as a 
trade mark :— Held: G. wasa‘S person aggrieved ” 
within the meaning of Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 90; as between G. 
& K. under the agreement of 1884 any names or 
designations in the nature of trade marks, applied 
to goods manufactured by G. for sale in America, 
would be acquired in the right of G. & not of K.; 
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Sect. 5.—Correction of register and alteration of trade 

marks: Sub-sect. 1, B. (b), C. (@).| 
K. had himself acquired no exclusive right such as 
would entitle him to register ‘‘ Neostyle” as @ 
trade mark; & the sole right: of the English co., 
resps., was that. derived from the user of the word 
since 1900, which had probably deprived G. of any 
right to bring an action to restrain them from 
continuing that user, but could not possibly confer 
on the English co. an exclusive right to use the 
word ‘ Neostyle ” or to interfere with the business 
of G. The mark was accordingly ordered to be 
expunged from the Register.—Re NEOSTYLE 
MANUFACTURING Co., Ltp.’s TRADE MARK (1903), 
20 R. P. C. 803. 

467. Person using mark previously.]—A 

Ltd. co. having been registered as the proprietors 
of a trade mark, agreed to sell all its goodwill & 
assets to a new co., but without expressly 
mentioning the trade mark. Subsequently an 
application was made for the removal of the 
trade mark from the Register by an American 
co., who claimed to be entitled to it, & proved that 
it had been used prior to the date of the registra- 
tion, & the liquidation of the first-mentioned co., 
who still remained on the Kegister as the pro- 
prietors of the mark, & the new co. were made 
resps. It was contended that appcts. were not 
persons aggrieved & by the new co. that they ought 
not in view of a letter, they had written, to have 
been made resps., & they asked for their costs : -- 
Held: appcts. were persons aggrieved, & whether 
or not, they had in fact any rights in the mark, it 
ought to be removed from the Kegister.—-Ie 
** ZONOPHONE ”’ REGISTERED TRADE Mark (1903), 
20 R. P. C. 450. 





468. ——— Whether party aggrieved a matter of 
Pr es RIVIERE’s TRADE MARK, No. 450, 
ante, 


C. Grounds for Correction. 
(a) In General. 

See Trade Marks Act, 1905 (c. 15), ss. 32-37; 
Trade Marks Act, 1919 (c. 79), sched. I & II. 

469. Mark calculated to decelve—Restriction of 
mark to particular goods.]—Pltfs. in 1876 regis- 
tered a trade mark for condensed milk & certain 
other specified articles. The mark consisted of a 
figure representing a milk maid or dairy maid, & 
their goods became known as ‘ Milk Maid” 
brand or ‘“ Dairy Maid” brand. In 1883 deft. 
registered for ‘' butterine & other fatty substanccs 
used as food or as ingredients in food ’”’ a mark 
which did not resemble pltf.’s mark, but had as 
part of it the words ‘‘ Dairy Maid ”’ :—Held: the 
registration of deft.’s mark must be rectified by 
adding the words ‘“‘ other than condensed milk & ”’ 
the other articles specified by pltfs. Deft. having 
sold condensed milk under his trade mark an 
injunction was also granted.—ANGLO-SwIss Con- 
DENSED MILK Co. v. METCALF, Re METCALF’S 
TRADE Mark (1886), 31 Ch. D. 454; 55 L. J. Ch. 
463; 34 W. R. 345; 30 Sol. Jo. 201. 


Annotation :—Refd. Re Anglo-Swiss Condensed Milk Co.’s 
Trade Mks., Anglo-Swiss Condensed k Co. v. Pearks, 
Gunston & Tee (1904), 20 T. L. R. 238. 


PART I. SECT. 5, SUB-SECT. 1.— 
C. (a). 


q. Mark caleulated to deceive.}— 
Where the object of a trader in register- 
ing a trade mark is to deceive the 
public, the et. will order the register 
of trade marks to be rectified by 
removal of the naine of the person so 
registering.—Re Remrry’s TRADE 
MARK (1897), 23 V. L. R. 44.—-AUS. 

r. .}—A trado mark for “ cart- 
ridge cases”? will be removed from 


only had boen 
bein 


WEBENDORFER 
MARKS (1897), 23 





the register if at the time such mark 
was registered a trade mark similar 
to it, but in respect of “ gunpowder ”’ 
registered, such cart- 
ridge cases as con 
so much of the same 
goods as gunpowder that the use of 
the trade mark for 
might be calculated to decoivo.—kRe RB. 


BROTHERS’ 
V.L. R. 34.—AUS. 
t. ———.]}+-An order was made for 
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470. J—In 1888 a trade 
registered in class 47 in respect of oils fot heating & 
lighting. The mark consisted of a device o 
lighthouse, with words, including “ Petroleum oj] 
for burning”’ & “ Safety Guaranteed.” A firm 
acquired the mark in 1894, & in 1927 commenced 
an action for infringement & passing off against a, 
firm that had erected at their filling stations for 
automobiles pumps constructed in the form of a 
lighthouse & used for the supply of petrol & other 
spirits of various brands & makers.  Pltfs. carried 
on business, exclusively wholesale, as petroleum 
refiners & distillers of benzol, petrol & naphtha, 
& they contended that the use by defts. of tho 
device of a lighthouse was understood by the trade 
& the public as indicating that the goods sold under 
it were pltf.’s goods. Pltfs. had been informed by 
the Registrar that petrol was included in class 47. 
Defts. moved to rectify the register by expunging 
the entry of the mark, or by limiting the specifica- 
tion of goods for which the mark was registered so 
as to exclude petrol : —Held: (1) up to Dec. 1926, 
the public did not know anything about ‘‘ Light- 
house,” either name or symbol, in connection with 
petrol; (2) a trade mark does not give a monopoly 
in the form of the article represented in the mark, 
but that the form may be so used as to indicate 
origin, & thereby constitute infringement ; 
(3) defts.’ pumps had not been used as an indica- 
tion of origin of the contents & the user of them did 
not constitute an infringement ; there had not been 
passing off; (4) petrol was to be regarded as a 
spirit, not as an oi], &, if the mark covered petrol, 
it ought to be limited, & the specification of goods 
ought to be amended by the addition of words 
indicating that the mark did not cover petrol, but 
that the registrar should be heard, if he thought 
fit; (5) the action was dismissed with costs, defts. 
were given the costs of the motion, & pltfs. were 
ordered to pay the costs of the registrar.—CARLESS, 
CAPEL & LEONARD v. PILMORE-BEDFORD (I*.) & 
Sons (1928), 45 R. BP. C. 205. 

471. In consequence of events subsequent 
to registration.|—-A trade mark may be expunged 
by the registrar if in consequence of events subse- 
quent to registration it has become calculated to 
deceive.—-THORNE (K.) & Sons, Irn. v. PIMMs, 
Lrp., te Pimms’ TRADE Marx (1909), 26 RK. P. C. 
221. 

Annotation : — Apld. 

(1914), 30 R. bP. C. 

~.]—See, generally, Sect. 2, sub-sect. 10, ante. 

472. Mark containing matter common to trade 
Disclaimer.]—/te MITCHELL’S TRADE MARK, [1878] 
W.N. 101. 





vow don Wire v. Bowden Brake Co. 
580. 


Annotation :—Dbtd. & Distd. Ze Dewhurst’s Appln. (1896), 
65 L. J. Ch. 618. 
; .|—(1) An application for regis- 
tration of a trade mark was made in the year 
1879, but registration was not effected until Feb. 
1885, after the commencement of Patents, Designs, 
& ‘Trade Marks Act, 1883 (c. 57). Sect. 63 of that 
Act provides that ‘‘ where the registration of a 
trade mark has not been & shall not be completed 
within twelve months from the date of the applica- 








the rectification of the Register of 
Trade Marks by the removal there- 
from of a trade mark of resp. on the 
ground of its resemblance to one trado 
mark of appct.—LYSAGHT (JOHN), 
LTD. v. REID BROTHERS & RUSSELL 
PROPRIETARY LTD., {1907]) V. L. Qh. 
432.—-AUS, 
-_/-MEAGHER BROTHERS & 
Co. v. HAMILTON DIsTILLING Co., LTp. 
(1903), 8 Exch. C. R. 311.—CAN. 

b. -—-.]}—-W. C. Co. were owners of 


gunpowder 
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cartridge cases 
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tion, by reason of default on the part of appct., the 
application shall be deemed to be abandoned ” ; 
& sect. 118 provides that the repeal of previous 
enactments therein contained shall not affect 
any application pending :—Held: the effect of 
sects. 63 & 113 read together was that such pending 
applications for registration as were not completed 
by registration within the period of twelve months 
prescribed by sect. 63 came within the operation 
of the last-mentioned sect., the Registrar of Trade 
Marks was therefore bound to treat the application 
as eboudonce & the mark was improperly regis- 
tered. 

(2) The ct., however, in exercise of the discretion 
given by sect. 90 of the Act, instead of directing 
the mark to be expunged, ordered that the register 
should be rectified by inserting an entry directing 
that the five years mentioned in sect. 76 should 
begin to run from the date of such entry. 

(3) Where a trade mark, not otherwise objec- 
tionable, contained words which were admitted to 
be common in the trade, the ct. directed the register 
to be rectified by entering thereon a disclaimer of 
the intention to claim any right of exclusive use 
of such words. 

(4) Where a trade mark contained the words 
‘sole makers’’ immediately preceding words 
descriptive of an article, & it was admitted that 
the persons registering the mark were not the sole 
makers of that article, the ct. ordered the mark to 
be expunged from the register as being calculated 
to deceive. 

(5) Where it appeared that the customers of a 
firm of H. & co. had for many years been accus- 
tomed to ask for a certain article by the name of 
‘“* Coker Oanvas,”’ but it did not appear that the 
words ‘‘ H.’s Coker Canvas” had been stamped 
upon any of the goods of the firm or advertised as a 
trade mark :—Held: there had been no use by the 
firm of the words ‘* H.’s Coker Canvas ”’ as a trade 
imark.—Re HAYWARD’S TRADE Marks (1885), 54 
lJ. Ch. 10038; 53 L. T. 487. 


Annotation :—Ase to (1) Refd. Re Schmidt’s Trade Mk., 
Jackson v. Napper (1886), 35 Ch. D. 162. 


474. —-~.]—Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 74 (1b), must be read 
with reference to sect. 64 (le); & the word ‘‘ dis- 
tinctive”’ means primd facie distinctive, & the 
words ‘‘ common to the trade ”’ mean ‘‘ open to the 
trade,”’ & the explanation in sect. 74 (3), ‘* publicly 
used by more than three persons,’’ refers only to 
the registration of marks under sect. 74 (1a)— 
namely, old marks in use before Aug. 18, 1875. 

A trade mark for a laundry preparation, regis- 
tered in 1888, consisted of a label conspicuously 
displaying the word ‘‘ Washcrine,”’ & containing 
printed matter & the signature of the registered 
owners’ firm. The registered owners having 
moved for an interim injunction restraining defts. 
from infringing the mark by using the word 
‘‘ Washerine ” for a similar article, & the motion 
being dismissed on the ground that ‘‘ Washerine ”’ 
was descriptive, & not “ a fancy word not in com- 
mon use ’’ defts. moved for rectification of the 
register by expunging therefrom the word 
‘* Washerine,”’ or for a disclaimer of the word to be 
entered thereon :—Held: defts. were entitled to 





the trade mark ‘‘ Oh Henry,” regis- 
tered in the United States & there used 
by them, but no user thereof had been 
made in Canada, though they had 
extensively advertised in papers circu- 
Jating there. The said trade mark 
having come to the notice of W. J. C. 
he adopted it as his, knowing the mark 
to be so registered & used as aforesaid, 
& registered the same in Canada as his 
own mark. The application by him 


Design 


should be 
CANDY Co. 


failed to discloso the existence of pltfs 
mark, & declared that he was the first 
& only user thercof. 
resent action to expunge :—JIeld: 
eft. was not theo ‘‘ 
said trade mark wit 
s Act, & the trade mark was 
SAP EOpery rogistercd, was calculated 
to slead & deccive the public & 
expunged.— WILLIAMSON 
v. CROoTHERS Co., [1924] 
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an order, notwithstanding that ‘‘ Washerine ’’ was 
registered together with the signature of pltfs. & 
other printed matter.—BurRLAND v. BrRoxBURN 
Or Co., Re BURLAND’s TRADE MARK (1889), 42 
Ch. D. 274; 58 L. J. Ch. 816; 61 L. T. 618; 38 
W. RR. 80; 5T.L. R. 433; 6 R. P.O. 482. 
Annotations :—Apld. Thompson v. Miller, Re Thompson’s 
Trado Mk. (1895), 13 It. P. C..35.  Consd. Re Faulder’s 
Trade Mk., [1902] 1 Ch. 125. Expld. Re Baker’s Appln., 
Re Acrated Bread Co.’s AppIn:; {1908) 2 Ch. 86. etd. 
Re Apollinaris Co.’s 'l'rade Mks., [1891] 2 Ch. 186. 
475. ——-.]—BAKEn v. RAWSON, No. 408, 
ante. 





-,]|—-See, also, Sect. 3, sub-sect. 4, ante. 

476. Non-registrability of trade marks—Dis- 
cretion of court to rectify & not expunge.]—Re 
HAYWARD’S TRADE MARKS, No. 473, ante. 

477, —-~ At date of registration—Operation of 
Trade Marks Act, 1905 (c. 15), s. 36.]—(1) On an 
application to expunge a trade mark the ct. has 
power under above Act, s. 35, to vary the entry in 
such a way as it may think fit. 

(2) Above Act, s. 36, is a saving clause & is to be 
read thus: If the particular trade mark were now 
taken off the register, & would on the facts & law of 
to-day be entitled to be put on again, then the mark 
is to be left on the register.—Re GESTETNER’S 
TRADE MARK, [1908] 1 Ch. 5613; 77 L. J. Ch. 299 ; 
98 L. 'P. 121, C. A. 

Annotations :-—As to (2) Consd. Philippart v. Whiteley, Re 
Philippart’s Trade Mk. ‘* Diabolo,” [1908] 2 Ch. 274; 
Re Trade Marks Act, 1905 (1909), 25 T. L. RR. 695. 
———.]—Sce, generally, Sect. 2, ante. 

478. Mark not used as trade mark but only as 
design.|—HARrrIsoN v. WOODROFFE, Jte HARRI- 
SON’S TRADE MARK, No. 308, ante. 

479. Determination of good will.]—Pltfs. in 
1893 granted a sole licence to manufacture closets 
under a patent to S., who afterwards transferred 
his business to a limited co. The licence termi- 
natedin 1898. Inthe five years S. & his successors 
manufactured closets under the licence, some of 
which were sold by pltfs. & some by 8S. & his 
successors. ‘he former were sold as ‘‘ Turritt” 
& the latter as “ Capstan.”’? The word ‘‘ Capstan,”’ 
with the device of a capstan, was registered as a 
{rade mark by S. by arrangement with pltfs. ‘The 
registration was for the whole of class 16, but the 
trade mark was only used on closets made under 
the licence until a few months after the detemnina- 
tion of the licence, when the co. began to sell closets 
of a slightly different pattern as ‘‘ Capstan No. 2.” 
Pitfs. thereupon brought an action to restrain the 
co. from selling any closets of their manufacture 
under the title of ‘‘ Capstan,”’ & from in any other 
manner passing off their goods as goods constructed 
under the licence of pltfs. Pltfs. moved for an 
interlocutory injunction, & also moved to expunge 
the trade mark from the Register on the ground 
that ‘‘ Capstan’’? was the name of a patented 
article, & on the ground that the co. were no 
longer able to manufacture ‘ Capstan’”’ closets, 
& therefore their goodwill in such closets having 
determined the trade mark had determined also :— 
Held: both motions failed & must be refused.— 
FREEMAN BROTHERS v. SIIARPE BROTHERS & Co., 
Lrp. (1899), 16 R. P. C. 205. 


Exch. C. R. 183.—CAN. 

c. Interests of “trade, public order 
& purity ’’— Jiscretion of court.)— 
In the interests of trade, public 
order, & the purity of the Register of 
rade Marks the ct. will exercise its 
discretion by ordering the removal from 
the register of any ontry made thereon 
under misrepresentation & ‘‘ without 
sufticient cause.”—Re BILLINGR & 
SPENCER Cu. oF HARTFORD, CONNECTI- 


Hence” the 


roprietor "’ of the 
Trade Mark & 
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480. Prior user by other firm——Mark not attached 
to goods.|—Upon an application to remove resp.’s 
trade mark from the register & to register appct.’s 
trade mark, it appeared that in 1875 appcts., who 
were brewers & wine & spirit merchants, adopted 
a badger as their trade mark, & used it in connec- 
tion with their goods in that business. In 1882 
they commenced the manufacture of aérated 
waters, & included them in their price lists, on the 
back of which they placed the picture of a badger, 
with the words ‘ trade mark.’”’ From 1892 they 
headed their letter paper with the mark, describing 
themselves as wine & spirit merchants & aérated 
water manufacturers. They never used the mark 
in connection with aérated waters except as above 
mentioned, nor had they registered the mark for 
any class of goods. In 1887 resp., not knowing of 
appet.’s trade mark or business, adopted a badger, 
similar to appct.’s mark, as a trade mark in 
connection with his aérated water business, & in 
1888 he registered the mark, & had since then used 
it on his bottles. Neither of the marks was an 
‘‘ old mark.” :—-Held: that, as appct.’s mark had 
not been used upon the goods or upon any wrapper 
or case containing the goods, the registration of 
resp.’5 mark in 1888 was valid & could not be re- 
moved from the register, & appct.’s mark could not 
be registered.—Re VERITY’s TRADE MARK, Re 
Hatt & Woopiousr’s TRADE MARK (1901), 18 
VT... 214; 19 R. P. C. 58. 

481. Registration merely to prevent competi- 
tion.|—The proprietors of a registered trade mark 
consisting of the word ‘“ Talisman ”’ used on rubber 
heels, commenced an action for infringement. of 
the trade mark, & defts. moved to rectify the 
Register by the removal of the mark. On the 
hearing of the motion it was proved that resps. 
had had rubber heels manufactured for them for 
the purposes of executing orders given by a firm 
in a foreign country. The heels had upon them the 
word ‘‘ Talisman ”’ & the initials of the name of the 
foreign firm. At that time the word was the trade 
mark in the foreign country of S., trading as the 
foreign firm for rubber goods in the foreign country. 
Subsequently the manufacturers who had made the 
heels for resps. executed an order for rubber heels 
given to them directly by S. & marked the hecls 
with the trade mark & initials. Resps. then regis- 
tered the trade mark in this country. After the 
registration, appcts. executed an order from S. for 
rubber heels bearing the trade mark & initials :— 
Held: resps. had merely been the agents for the 
foreign firm to stamp the goods which they were 
having made for the firm with the trade mark of 
the firm & its initials: there had been a limited 
user of the mark in this country sufficient to 
disentitle resps. to register it; the intention of 
resps. in registering the mark had been to prevent 
any one in this country from competing with them 
for business with the foreign firm ; & they were not 
entitled to do that. The trade mark was ordered 
to be removed from tho Register.—Re NEw ATLAS 
RUBBER Co., LTD.’8 TRADE Mark (1918), 35 
R. P. 0. 269. 


cut, U. &., & CANADIAN BILLInas & 
SPENCER, LTD., & CANADIAN FOUNDRIES 
& ForoGinas, Lrp. (1921), 20 Exch. 
C.. 405; 67 D. L. R. 216.—CAN. 

d. .}~In the interests of 
trade, public order & purity of the 
Register of Trade Marks, the ct. will 
oxercise its statutory discretion in 
ordering the removal from tho register 
of any entry made therein without a 
sufficient cause,— GouLErT rr, JDA 


SERRE, dit. St. 
D. L. R. 


CAN. 








JEAN 
64; 21 Exch. C. lt. 342.— 


PART I. SECT. 5, SUB-SECT. 1.— 
O. (b) 


483 i. Whether rectification ordered.) 
--}., @ manager employed by a co. of 
chemical manufacturers, devised certain 
chemical preparations in the course of 
& as part of his dutics as manager. 


TRADE Marks, TRADE NAMES AND DESIGNS. 


482. Technical objection Su uently 
remedied.|—He MAGNETA Time Co., LTpD.’8s TRADE 
MARK, No. 424, ante. 


Seat 





(b) Wrongful Entry as to Ownership. 


483. Whether rectification ordered.) — M. 
obtained the registration in his own name of a 
trade mark belonging to L., without the knowledge 
or consent of L. pon application for relief by 
L. :—Held: the Register could not be rectified by 
transferring the registration into the name of L.— 
Re MARLER’S TRADE MARk, Far p. LAWRENCE 
BROTHERS (1878), 44 L. T. 98, n.; 29 W. R. 392, n. 
Annotations :—Distd. Ke Wellcome’s Trade Mk., Re Bur- 

roughs, Wellcome’s 'I'rade Mk. (1886), 32 Ch. VD. 218. 

Expld. Ax p. Kingsford (1889), 61 L. T. 426. 

484. .}—Yhe sole consignee in England of 
the wines grown at the vineyards in South Aus- 
tralia known as the Auldana vineyards, registered 
in his own name the word ‘“‘ Auldana ”’ as a trade 
mark in respect of wines, intending, as he stated on 
affidavit, to use the registration solely in protection 
of the wines coming from the Auldana vineyards 
during the continuance of the agreement constitu- 
ting him consignee. Ile subsequently went into 
liquidation, & the trustee in the liquidation sold 
& assigned his business & the trade mark to the 
Australian Wine co. Ltd., who procured themselves 
to be registered as the subsequent proprietors of 
the trade mark. On motion by the owners for 
the time being of the Auldana vineyards :—Held : 
the trade mark had originally been rightfully 
registered for the protection of the owners of the 
vineyards, & the Register must be rectified by 
removing therefrom the name of the Australian 
Wine co. Ltd., & inserting instead the names of 
the owners of the vineyards as proprictors.—Re 
AUSTRALIAN WINE Co., Lrp. (1885), 61 1.. T. 427, n. 

485. .|}—Although upon an_ application 
under Trade Marks Kegistration Act, 1875 (c. 91), 
gs. 5, for the rectification of the Register of trade 
marks & substitution thereon of appct.’s name, 
appct. may be entitled to an order for rectification, 
yet he will not be entitled to an order for substitu- 
tion, inasmuch as every new registration must be 
attended with the preliminaries as to advertise- 
ment, etc., prescribed by the Act.— Re RIVIERE & 
Co. (1885), 55 L. J. Ch. 545; 53 L. T. 237, C. A. 


Annotations :—Consd. te Apollinarins Co.’s Trade Mka., 
[1891] 2 Ch. 186. Apld. Ztc Ellis’ Trade Mks. (1904), 21 
RP. OC. 617. efd. Ke Kuropean Hlair Camera Co.’s 

Trade Mk. (1896), 75 L. T. 63. 


486. ——.]-——Re VALENTINE Extiacr Co., Lrp,’s 
TRADE MARKS, No. 501, post. 

487. -|—In 1890 J. & II. were registered as 
proprietors of certain trade marks, & in 1898 they 
sold their business to a limited co., which entered 
into a contract with them to purchase the goodwill of 
the business together with its trade marks. The co. 
was subsequently wound up. In1908,M. A.J. was 
registered as proprietor of the trade marks upon a 
statement by her, omitting any reference to the 
formation of & purchase by the co., but stating 
that the marks were still registered in the names of 
J. & H., the bkpcy. of J., & stating assignments 
from the trustee of J. & from H. of the trade 
marks. On an application to remove the marks 











He also 6 ested names for them, 
which were adopted by the co. While 
still in the employment of the co., & 
without their knowledge or consent, B. 
from timo to time registered the names 
adopiad by the co. for the preparations 
in own name. Under an agreement 
with the oo., B. was entitled, on leaving 
their service, to take with him any 
recipes that might be his :—Held: 
(1) the trade marks were tho property of 


(1922), 69 
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from the Register :—Held: cither the goodwill in 
respect of which the marks werc registered had 
come to an end altogether, or the assignments 
made to M. A. J. did not include the goodwill, & 
the marks were ordered to be removed from the 
Register.—Re JOnNNSON’s TRADE Marks (1908), 
26 R.7P. C. 195. 

488. ria ey! the French Law of Associa- 
tions, 1901, the Monastery of I.a Grande Chartreuse 
was dissolved & the property of the monks con- 
fiscated & vested in a liquidator appointed by the 
Govt. The monks for may years had manufac- 
tured, by a secret process, a liqueur known as 
‘‘ Chartreuse.”’ The business & property of the 
monks were sold by the liquidator to a co. which 
made & sold a similar liqueur under the old name 
‘“ Chartreuse.” The liquidator procured the in- 
sertion of his name as owner of certain trade marks 
& labels formerly employed by the monks :—//eld : 
the liquidator & his assignees were not entitled to 
the use of the word ‘‘ Chartreuse ’’ as descriptive 
of the goods made by them, & the monks were 
entitled to have the liquidator’s name as owner of 
the trade marks & names expunged from the 
Register.—_LECOUTURIER v. REY, [1910] A. C. 262 ; 
79 1. J. Ch. 394 ; 102 L. T. 293; 26 T. L. R. 368; 
54 Sol. Jo. 375; 27 KR. P. C. 268, H. L.; affg. 8S. © 
ee REY v. LECOUTURIER, [1908] 2 Ch. 715, 
Annotations :— Consd. Re Neuchatel Aspbalte Co.’s Trade 

Mk., [1913] 2 Ch. 291. Refd. Poiret v. Poiret & Nash 
(1920), 37 R. VP. C.177; Sedgwick, Collins v. Rossia Insee. 
of Petrograd, Kimployers’ Liability  Abssce. Corpn., 
Garnishees, [1926] 1 K. B. 1. Mentd. Aksionairnoye 
Obschestvo A.M. Luther v. Sagor, {1921] 3 K. B. 532; 


Bauque Internationale de Commerce de Petrograd v. 
Goukarsow, [1923] 2 K. B. 68¥. 


489. Registration by mistake—Trade mark 
property of partnership.|—A trade mark which was 
the property of a partnership firm was by mistake 
registcred as the property of one of the partners 
trading under the style of the firm. 

Upon application to the ct. by the firm, it was 
ordered that the Register be rectified by cancelling 
the name of the registered proprietor & registering 
the names of all the partners trading under the 
style of the firm.—Re Rust & Co.’s Trane MARK 
(1880), 44 L. T. 98, n.3; 29 W. R. 393, n. 
annotations :—Consd. fe Faina’s Trade Mks. (1881), 44 


a T. 99,n. Refd. Re Greenloes’ Trade Mks. (1892), 9 
R. P.C. 93. 


490. —— — - .}- J. G., a partner in the 
firm of G. Bros., erroneously apphed for the regis- 
tration of three marks belonging to the firm in his 
own name, & the marks were so registered. He 
endeavoured afterwards to effect a transfer to the 
firm, but the Comptroller-General refused to alter 
the Register. J. G. & G. Bros. then applied for 
rectification by inserting in the Register the name 
of the firm instead of that of J. G. :—Held: where 
the application was made by a partner in his own 
name alone the proper course was for the partner 
whose name was on the Register to assign to the 
firm; & the ct. intimated that the Comptroller- 
General ought to register the assignment.— 


a 


the eco ; (2) they were wiongtull 
entered on tho peaiston & oh thes 
eas be e Ban ING. tte 
f » LTD. v. KHGO O. 1.) (1921), 
38 Tt. P. C. 25.—SCOT. us 

TION 


PART I, peots 5, ee SECT. 1.— D.L. 
- (Cc). 

4921. Actual non-user.] — BLACK- 

ADDER v. Good RoaDs MACHINERY 

Co. INCORPORATED (1926), 38 C. L. R. 


332,.—AUS, 
J-- The Exchequer Ct. 














492 ill. 





402 iv. 








402 ii. 
has jurisdiction, on the application of 
any party aggrieved, to order the 
rectification of the register of trade 


— 


marks by oxpunging thercfrom a mark 
that, through non-use or abandonment, 
remains unproperly thoreon to 
embarrassment of trade.—Re AUTO- 
SALES Gum & CnrocoLaTre Co.’8 VPETI- 
1913), 14 Exch. OC. R. 302; 14 
. 917.—CAN 
.J— RAYBESTOS Co. Vv. 
ASBESTONOS Co., [1923] 2 D. L. R. 443; 
{1923} Exch. C. R. AN. 
A trade mark pro- 
perly registered cannot be expunged 
under rade Mark Act, 8. 42, if it 
ceases to be used as a trade mark & 
becomes merely descriptive of the 
article to which {t has been apphed.— 
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Re GREENLERS’ TRADE Marks (1892), 9 R. P. C. 


491. .J}— Where trade marks belonging 
to A. were registered by mistake in the name of B. 
& an application was made by A. & B. that B.’s 
name & address might) be expunged from the 
Register in respect of those trade marks, & that 
the same might be entered in the name of A., the 
application was refused so far as it asked for the 
entry of the trade marks in the name of A., & A. 
was directed to proceed in the usual way to obtain 
ean p. KINGSFORD & SON (1889), 61 

.T. 426. 








(ec) Non-User. 

See Trade Marks Act, 1905 (c. 15), 8. 37. 

492. Actual non-user.|-—-BAKER v. Rawson, No. 
408, ante. 

493. .|—A trader is not entitled to register 
a trade mark for goods in which he does not deal 
& in which he has no boné fide intention of dealing. 
Registration under such circumstances may be 
expunged.—Batr (JOHN) & (Co. v. DUNNETT, 
[1899] A. C. 428; 68 1.. J. Ch. 557; 81 L. T. 94; 
157. L. R. 424; 16 R. P. C. 411, H. L.; affg. 
S.C. sub nom. Re BATT (JOHN) & Co.’s REGISTERED 
TRADE MaRKs, /?e CARTER’S APPLICATION, [1898] 
2 Ch. 482, C. A. 

Annotations :-—-Apld. Ie Hart’s Registered Trade Mk., 
(1902) 2 Ch. 621. Consd. Louise v. Gainsborough (1902), 
87 L. T. 591; Re Anglo-Swiss Condensed Milk Co.’s 
Trade Mks., Anglo-Swiss Condensed Milk Co. v. Poarks, 
Gunston & Teo (1904), 20 T. L. R. 238. Apld. Re Nouchatel 
Asphailte Co.’s Trade Mk., [1913] 2 Ch. 291; Re Ducker’s 
Trade Mk. (1928), 97 L. J. Ch. 353. Refd. Philippart v. 
Neouea Re Philippart’s Trade Mk. ‘** Diabolo,” [1908] 
494, —-—-.]—Re HARR’S TRADE MARK (1907), 24 

Rh. P. C. 263. 

495. ——.|]—-(1) Pltfs. were a limited co. 
incorporated in the year 1890 & carrying on a 
business of cigarette manufacturers under the style 
of Muratti, Sons & Co., Lid. The business was 
an old established one & prior to the incorporation 
of the co. had been carried on by the family of 
Muratti. Pltfs. established at the trial that their 
cigarettes were largely known’ simply as 
‘* Muratti’s ”’ or ‘“‘ Muratti’s cigarettes.” Deft. co. 
was incorporated in July, 1910, in the name of 
Murad, Ltd., for the purpose of carrying on a 
business of manufacturers & sellers of high-class 
Turkish cigarettes. Pltf{fs. brought an action to 
restrain deft. co. from carrying on business under 
their present name :-—Held: upon the evidence, 
the name of deft. co. was calculated to deccive 
& plitfs. were entitled to an injunction. 

(2) Pltfs. at the same time applied by motion 
to have a certain trade mark expunged from the 
Register. The trade mark in question had been 
registered in the year 1906 by one Allan Ramsay, 
who was one of the promoters of deft. company, 
& consisted of the word ‘‘ Murad” with the 
signature, ‘‘ Allan Ramsay ’’ beneath it. It was 
admitted that from the date of registration in 
May, 1906, down to the date of the notice of 


ee ee 











BAYER Co., LTD. v. AMERICAN DRUG- 
G1aTs’ SYNDICATE, LTp., [1924])S. C. R. 
558.- CAN 

492 v. .J—In order to remove @ 
trade mark from the register on the 
grounds of non-user it must be proved 
either that when the mark was regis- 
tered there was no bond fide intention 
of using it, or that if it had been used 
for a time it had subsequently been 
disused for such a long period as to 
indicate an intentjon to abundon the 
mark.~—Kiwt Poulsn Co. v. KEM?r- 
THORNE Prosser & Co., KEMPTHORNE 
Prosser & Co. v. Kiwt PoLisH Co., 
[1925] N. Z. vn R. 26.—N.Z, 








the 
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Sect. 56.—Correction of register and alteration of trade 
marks: Sub-sect. 1, C. (c).] 


motion in Mar. 1911, there had been no user of 
this trade mark, & there was in fact no evidence 
of any user after that date. Deft. co. having 
alleged that the trade mark had been transferred 
to them were made resps. to the motion :—Held : 
upon the evidence, the trade mark was registered 
without any bond fide intention to use the same 
in connection with the goods for which it was 
registered, & there had in fact been no bond fide 
user of the same in connection therewith, & 
appcts. were entitled to an order to remove the 
trade mark from the Register.—MuRATTI (B.), 
Sons & Co., Ltp. v. MuRAD, LTp., Re RAMSAY’S 
TRADE MARK (1911), 28 R. P. C. 497. 

Annotation :—Refd. Lines v. Farris (1925), 43 R. P. C. 64. 

496. jJ-—The ct., notwithstanding the 
absence of resp. whom appct. had been unable to 
serve with notice of the application, made an 
order under Trade Marks Act, 1905 (c. 15), s. 37, 
removing a trade mark from the register on the 
ground that there had been no bond fide use thereof 
during the five years immediately proceding the 
application.—Re SMOLLENS’ TRADE MARK (1912), 
28 T. L. RR. 196; 56 Sol. Jo. 240. 

497. Amounting to abandonment.]—In 
order to deprive a manufacturcr of his right to a 
trade mark, the use of which has been practically 
given up for a period of five years, mere discon- 
tinuance of user for lack of demand, though coupled 
with non-registration, & non-assertion of any right, 
is not enough, there must be evidence of distinct 
intention to abandon. In 1874, A., a German 
soap manufacturer, adopted a trade mark for a 
particular kind of soap, which for about two years 
was manufactured & sent to this country in large 
quantities for exportation to Australia, but from 
1876 until 1882 the manufacture & sale of soap 
thus marked fell off, until it practically ceased, 
& the existence of the particular mark was in 
May, 1882, forgotten by A. In 1880, B., a manu- 
facturer of soap in the same part of Germany, 
adopted, in complete ignorance of A.’s mark, a 
precisely similar mark for soap sent to this country 
for exportation to Australia, & in Aug. 1880, he 
registered his mark under the rade Marks Acts 
in this country. In July, 1882, after the com- 
mencement of proceedings by B. to restrain an 
infringement of his registered trade mark by A., 
A. applied for registration of his mark of 1874. 
Upon applications (a) by B. to restrain the infringe- 
ment of his trade mark; (b) by A. to have his 
trade mark registered; (c) by A. to have B.’s 
trade mark removed from the Register :—J/eld : 
(1) mere non-user by A. of his mark between 1876 
& 1882, although coupled with non-registration, 
did not, having regard to the fact that he had not 
ceased to carry on his business, & had not broken 
up the mould, & a number indicating soap thus 
marked was retained on his price lists, amount to 
an abandonment by A. of the mark, so as to give 
B. any exclusive right to his registered mark ; 
(2) the existence upon the register of B.’3 mark 
did not prevent the ct. from granting leave for the 
registration of A.’s mark; (3) previous bond fide 
registration of B.’s mark in ignorance of any 
claim by A., followed by large dealings under that 
mark, prevented A., after the lapse of two years, 
from getting B.’s mark expunged from the register. 
—-Mouson & Co. v. BozHM (1884), 26 Ch. D. 398 ; 
sub nom. Mouson (J. G.) & Co. v. Borum, Re 
BOEHM’s TRADE MARK, 53 L. J. Ch. 932; 50 L. T. 
784; 32 W. R. 612. 


Annotations :—As to (1)]}Refd. Re Hart’s Registered Trade 
Mk., [1902] 2 Ch. 621. 48 tv (3) Refd. J?e Trade Mk. of 
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Dewhurst, [1896] 2 Oh. 137. Generally, Roefd R 
Verity’s ‘Trade .. Re Hall & Woodhouse’ ane 
(1901), 18'T. L. 1. 214. 8 Trade Mk, 


498, —— ae eer wi & Co., Lrp. v. Garns- 
BOROUGH, No. 122, ante. 

9. —— .]—The registered rpbrerots of 
a trade mark consisting of the word ‘ Aladdin,” 
& registered in class 47 in respect of soap, and other 
goods, were manufacturers of soap & had purchased 
in 1910 the goodwill of the T. Coap co., Ltd., which 
had gone into voluntary Fi asd a The assets 
purchased included some thi ty-five trade marks 
registered in class 47, amongst which was the mark 
‘‘ Aladdin.”? There had been a small sale of 
‘“ Aladdin ’”’ soap prior to 1904, but there was no 
evidence of any use of tho ‘ Aladdin’? mark 
by the T. co. after that date. An application was 
made to remove the trade mark from the register 
on the ground of non-user & abandonment. 
Resps. had not used the trade mark. Evidence 
was given by resps. to show that the non-user of 
the ‘‘ Aladdin ’’ mark had not been due to any 
intention to abandon it, that it would have been 
necessary to obtain new dies to make ‘“‘ Aladdin ”’ 
soap, that owing to the war it had not been 
possible to obtain such dies, that owing to the war 
resps.’ business had been restricted generally, 
& that they intended as soon as conditions should 
become normal to continue the manufacture & 
sale of soap under the name ‘ Aladdin ”’ :—Held : 
there had been no bond fide user of the mark 
during the five years immediately preceding the 
application, such non-user had not been due to 
special circumstances in the trade, & the case 
came within Sect. 37 of the Trade Marks Acts, 
1905-1919.  Semble: the mark had _ been 
abandoned at common law. 

In order that the saving provision in sect. 37 
should apply non-user must be due to special 
circumstances in the trade, & not merely in the 
particular business, & must not be duc to some 
other cause which would have operated whether 
the special circumstances had arisen or not.— 
Ite CREAN (JAMES) & SON, LTD.’8S TRADE MARK 
(1921), 38 R. P. C. 155. 

500. ——— Discontinuance for lack of demand.] — 
Mouson & Co. v. BoEHM, No. 497, ante. 

501. — Of part of goods covered by mark.|-— 
V. in 1897, registered three trade marks each 
consisting of the word ‘ Valtine”’ for all goods 
in Classes 3 & 42, & in Class 43, for beer and spirits, 
& purported to assign them to a ltd. co. formed to 
carry on the business of meat extract manu- 
facturers, with his goodwill, if any. Another co. 
obtained an injunction restraining the limited co. 
from selling meat extract or meat juice under the 
name of ‘“ Valtine’’ & subsequently moved to 
remove the marks from the Register of trade marks, 
the grounds of the application being that at the 
date of the assignment V. had no goodwill to assign, 
that the marks were deceptive, & had not been used 
except for meat extract. An Order was made 
removing the marks from the register with costs.— 
Re VALENTINE Extract Co., LTp.’8s TRADE MARKS 
(1901), 18 R. P. C. 175. 

502. Limitation of operation of mark.} 
—HARRISON v. WooDROFFE, Re HARRISON’S 
TRADE Mark, No. 308, ante. 

503. —-—,]—Where a trade mark has 
been registered in a class & the party registering 
deals in some only of the pie mentioned in 
that class, a party aggrieved by the registration 
may apply to have the register rectified by limiting 
the trade mark to the goods actually dealt in, but 
he cannot have the trade mark struck off the 
register.—He CROMPTON (A. & A.) & Co.’s TRADR 




















Part I].—Trape Marks. 
MaRK, [1902] 1 Ch. 758; 71 L. J. Ch. 497; 86 


L. T. 657; 50 W. R. 426; 18 T. L. R. 398; 46 Sol. 
Jo. 338. 
.|—Where a trader has 








504. 
registered a mark for an entire class, & many 
years after registration, it is proved that he has 
never used the mark in connection with a par- 
ticular article in that class, though his business 
included the sale of that article under other trade 
marks, the register may be rectified, upon the 
application of another trader desiring to register 
a similar mark for the particular article, by 
excluding that article from the specification of 
goods in respect of which the mark was originally 
registered, on the ground that at the date of 
registration there had been no actual user of the 
mark, & no bond fide intention of using it for that 
particular article of the class for which the mark 
had been registered.—Re IIART’S REGISTERED 
TRADE MARK, [1902] 2 Ch. 621; 71 L. J. Ch. 869; 
87 L. T. 426; 51 W. R. 107; 18 T. L. R. 778; 
46 Sol. Jo. 685; 19 R. P. C. 569. 

Annotations :—Apld. Louise ». Gainsborough (1902), 87 
J. T. 591; Anglo-Swiss Condensed Milk Co. v. Peurks, 
Gunston & Tee, Jte Anglo-Swiss Condensed Milk Co.’» 
Trade Mks. (1904), 20 R. P. C. 509. Distd. Walpamur Co. 
v. Sanderson (1926), 43 K.P. C. 385, 

505. -]—In 1878 a co. registered 
a trade mark, consisting of a figure of a milkmaid 
with the words ‘‘ Milkmaid Brand,” in class 42, 
for substances used as food or ingredients in food, 
with the exception of certain goods, not including 
butter in such exceptions. In 1901 the same cv. 
registered another trade mark consisting of a 
slightly different figure of a milkmaid with the 
same words for the whole of class 42. The co. 
had also other trade marks with the figure of a 
milkmaid in them, but not for butter. Their 
principal trade was in condensed milk & they 
never traded in butter in the United Kingdom 
until May, 1901, although they had formed the 
intention of so trading in 1897, & had traded 
abroad in butter. In 1902 they commenced an 
action against another co. for infringement of, 
in particular, the trade marks of 1878 & 1901, & 
for passing-olf, & in it complained of the use by 
defts. of coloured posters & handbills having 
thereon the figure of a milkmaid with deft.’s 
trade name prominently thereon & the words 
‘* Milk Blended Butter”; these posters & hand- 
bills were first used in Nov. 1901. Lltfs. alleged 
they had a reputation in various articles of dairy 
produce under the brand of a milkmaid, & that 
the posters were calculated to lead persons to 
believe that the butter to which they referred 
was pltfs.’ butter. Pltfs. had only a small retail 
trade in butter, & used only the 1901 trade mark, 
& not that of 1878, in connection with such trade. 
Defts. had a very large retail trade in their milk 
blended butter. They denied infringement & 
passing-off, & moved to exclude butter from the 
goods for which the trade marks were registered 
on the grounds that pltfs. had never used or 
intended to use the 1878 trade mark for butter, 
& that in 1901 a milkmaid was common to the 
trade. The action & motion were heard together : 
—Held: the action failed as to passing-off & the 
Register must be rectified so as to exclude butter 
from the class of goods for which the trade marks 
were registered on the ground, as to the 1878 trade 
mark, there had been no real intention to use it for 
butter.—Re ANGLO-Swiss CONDENSED MILK Co.’s 
TRADE MARKs, ANGLO-SwisS CONDENSED MILK 
Co. v. Pearks, GUNSTON & TEE, Lrp. (1904), 20 
I. L. R. 238; 48 Sol. Jo. 245; 21 R. P. C. 261. 

506. |—He HARE’s TRADE 
MarK (1907). 24 R. P. C. 263. 
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507. —- ——-.|—J. M., Ltd., had for 
some time used a mark containing the words 
“John Bull” & a label with those words & a 
figure of John Bull as trade marks for toffee. 
On applying to register in class 42 they were 
informed that P. & co., Ltd., were registered 
for a similar mark & label for all goods in class 42 
except peas & beans. PLP. & co., Ltd., did not deal 
in toffee or sweetmeats generally, but they sold 
a malt extract of a saccharine nature which could 
by compression or evaporation be reduced to a 
substance resembling toffee. It was not alleged 
that their malt extract had been sold in this form. 
It was, however, largely sold to confectioners & 
sweetmeat makers for use in their preparations. 
J. M., Ltd. applied by motion to rectify the 
register by excluding toffee & sweetmeats from 
the goods in respect of which P. & co.’s marks 
were registered. Various offers had been made by 
P. & co. as to the limitation of their registration 
before these proceedings were begun & at the 
hearing, none of which would apparently have 
enabled appcts. to get upon the register for their 
goods, but finally they expressed their willingness 
to submit to an order excluding toffee & con- 
fectionery :—-ITeld: resps.’ registrations must be 
limited so as to exclude toffee & confectionery ; 
& resps. were ordered to pay the costs of the motion 
for rectification.—le PAINE & Co., Lrp.’s REGIS- 
TERED TRADE MARKS (1908), 25 R. P. C. 329. 














508. ———.]—He Smity’s TRADE 
Mark, No. 509, post. 
509. .|—An application was made to the 


Comptroller, as registrar of trade marks, for 
rectification of or removal from the register of 
a trade mark, consisting of the word ‘‘ Komoline,” 
in class 48, in respect of a toilet preparation for the 
hair. The application was opposed by the owner 
of the trade mark, who had obtained an assign- 
ment in Aug. 1925, of the mark, & of the goodwill 
of the business concerned in the goods for which 
it had been registered. Appct. had a trade in hair 
dyes in France & other countries including the 
United Kingdom & sold his products under the 
name of ‘‘ Komol,” & had been refused registra- 
tion of the word ‘‘ Komol” by the Assistant- 
Comptroller, for which he had applied on Apr. 4, 
1925. Appct. alleged that there had been no 
bond fide user of the trade mark during the five 
years immediately preceding the application, that 
the presence of the trade mark in the register was 
illegal, that it had become, by assignment, dis- 
sociated from the goodwill of the business, & that 
the opponent had acquired it, not bond fide, but 
for the purpose of directly or indirectly preventing 
appct. from registering his trade mark ‘‘ Komol”’ 
in respect of hair dyes. The application for 
rectification was refused & appct. appealed to the 
ct.:—Held: the mark was a manufacturer’s 
mark & there had been no severance of one part 
of the goodwill from the other part of the good- 
will but the whole passed by the assignment to 
resp., & there had been no abandonment & nothing 
bad taken place to destroy the mark; & the con 
clusion of the Assistant-Comptroller was correct, 
& it ought to be attirmed, but the order of the ct 
was not to prejudice any application which appct 
might be advised to make hereafter for the pur- 
pose of limiting the scope of the trade mark. The 
application was dismissed, appct. being ordered 
to pay costs, including the costs of the Comp 
troller-General.—Re SMITH’s TRADE MARK (1927) 
44 R. P. C. 5383 

510. ——— Due to special circumstances In trade— 
Not merely in particular ee ae CREAN 
(JamEs) & Son, Lrp.’8 TRADE Mark, No. 499, ante. 
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Sect. 6.—Correction of register and alteration of trade 
marks: Sub-sect. 1, C. (c), & (d), D. & E.; 
sub-sect. 2, A.] 


511. Unaffected by other independent 
causes.|—Fte CREAN (J.) & SON, LYD.’s TRADE 
Mark, No. 499, ante. 

512. No bona fide intention to use.|—BatTr 
(JOHN) & Co. v. DUNNETT, No. 493, ante. 











138. ——— .J—Louisk & Co., Lrv. v. GaINs- 
BOROUGH, No. 122, ante. 
514. |—Re Harr’s REGISTERED TRADE 


Mark, No. 604, ante. 

515. J—Muratri (B.), Sons & Co., LTD. 
v. Murap, Lrp., Re RAMSAY’S ‘TRADE MARK, 
No. 495, ante. 

516. Nature of user required by Trade Marks Act, 
1905 (c. 15), sect. ot vere sect. only requires 
the bond fide user of the trade mark, namcly, the 
registered mark, in connection with the goods for 
which it is registered ; it does not in terms require 
the mark to be “ used as a trade mark” & if the 
registered mark is bond fide impressed upon the 
goods there is a bond fide user of the mark in con- 
nection with the goods, within the meaning of the 
sect. although the house mark or other matter is 
added.— ANDREW (JOHN HH.) & Co., Lrp. »v. 
KUEHNRICH, Re KUEHNRICH’S APPLICATION, Re 
TRADE Marks Act, 1905, Re ANDREW (JOHN 
HENRY) & Co.’8s APPLICATION (1912), 29 T. L. R. 
181; on appeal (1913), 29 T. L. R. 771, C. A. 


Annotation : —Refd, 22e Im 1 ely ete. 
[1918] 2 Ch. 207. perial Tobacco Co.’s Trade Mks., 


(d) Change of Name or Address of Owner. 

517. Change of name—Company.] — A firm 
carrying on business as the P. co. registered two 
trade marks in the name of the P. co. The firm 
changed their style to the M. co. & then applied to 
the Comptroller to register the marks in the name 
of the M. co. There was no change in the con- 
stitution of the firm. The Comptroller refused the 
application saying it could only be effected through 
the ct. On application to the ct. The ct. granted 
the application & made an order directing the 
Comptroller to enter on the register the name of 
the M. co. formerly trading as the P. co.—Re 
PATENT PLUMBAGO CRUCIBLE Co.’S TRADE MARKS 


(1890), 7 f. C. 282. 
eInnotations : istd. Je Burgon & Wilkinson (1896), 40 Sol. 
Jo. 336. Refd. Ite New O1 mondo Cycle Co, (1896), 75 L. T. 50, 


618, ——- — - .] Re BurGoN & WILKINSON, 
Lrp. (1896), 40 Sol. Jo. 336. 
519. .|—Re STocKOWNERsS’ MEatT Co. 
oF NEw Soutru WALES, Lrp. (1897), 13 T. L. R. 502. 

520 Duty of Comptroller.]—Where 
a limited co. being the registered owner of a trade 
mark changes its name, it is the duty of the 
Jomptroller on request to substitute the new name 
for the old name on the register.—_Exr p. NEW 
ORMONDE CYCLE Co., (1896] 2 Ch. 520; 40 Sol. Jo. 
654; sub nom. Re NEw ORMONDE CycLE Co.’s 
TRADE MARK, 65 L. J. Ch. 785; 75 1. IT. 50. 

521. ——— —-—- .]-- Re I1TAMMOND & Stow, LTD.’s 
REGISTERED TRADE MARK (1905), 22 R. P. C. 299. 

522. Change of address—& addition thereto.]— 
Re CockiE (James) & Co.’s TRADE Manx (1903), 
20 R. P. C. 353. 


D. Onus of Proof. 
523. On applicant for correction.]}—Re Kpaina- 


TON’s TRADE MARK, EDGINGTON v. EDGINGTON, 
No. 582, post, 





aie 








—  — 


PART I. SECT. 5, SUB-SECT. 1.—E. 

e. Security for costs.}—On an appil- 
cation by pltfs. to axpunge dotts.’ 
trade mark from the register, defta., 
resident out of the jurisdiction, applied 


for costs 
upon appli 


for & obtained an order for security 
t pltfs., also resident 
out of the jurisdiction ; 
for a similar order upon 
the ground that the matter was within 


Trave Marks, TrRapE Namgs AND DESIGNS. 


524, ——.|—-Re CHESEBROUGH’s TRADE MARK 
‘’ VasELINE,” No. 316, ante. 

525. ——-.]—When a trade mark is impeached 
after it has been for a long time on the register, & 
has been openly & largely made use of, the pre- 
sumption is in its favour, & the onus of proof that 
it was improperly registered is on the persons 
who seek to have it removed.—WELLCOME 
(TRADING AS BURROUGHS, WELLCOME & Co.) v. 
THOMPSON & CAPPER, Re BURROUGHS, WELLCOME 
& Co.’s TrapE Marxs, [1904] 1 Ch. 786; 73 
L. J. Ch. 474; 91 LL. T. 58; 562 W. R. 6815; 20 
T. L. R. 415, C. A.3 affg. S. C. sub nom. Re WELL- 
COME’s TRADE MARK (1903), 52 W. R. 205. 

526. .]—The proprietors of two registered 
trade marks, one consisting of the word ‘‘ Peps,’’ 
which was registered in 1906 in class 3, for pine 
extract pastilles for coughs, colds, & bronchitis, & 
{he other consisting of a label with a tree device 
& the words, ‘ Peps for coughs, colds, & 
bronchitis,’ appearing thereon, applied for the 
removal from the register of the trade mark 
‘* Pan-Pep.”’ which had been registered in 1921 
by another firm in respect of goods which covered 
dyspepsia & indigestion tablets for which it was 
used. The registrar dismissed the application & 
appcts. appealed :—Held: appcts. had failed to 
discharge the onus which was upon them of satisfy- 
ing the ct. that there was a reasonable prospect of 
confusion if the trade mark attacked were allowed 
to remain on the register; & the appeal must be 
dismissed with costs.—Re UNITED CHEMISTS’ 
TRADE MARK Assocn., Lrp. (1923), 40 R. PP. C. 
219. 





fH. Costs. 

527. Application successful —Liability of regis- 
tered owner.| Jte HypE & Co.’s TRADE MARK, 
No. 434, ante. 

528. .} -(1) When application is made 
for the registration of a trade mark composed 
in part of distinctive elements & in part of elements 
common to the trade, the proper form of registra- 
tion is to register the entire mark, & to add a note 
disclaiming the exclusive right to the common 
elements. 

(2) If in such a case the entire mark is registered 
without any disclaimer, the registration may 
afterwards, on an application by persons aggrieved, 
be rectified by adding a disclaimer, even though 
the registered proprietor does not consent to the 
rectification. 

(3) Where the registration of certain trade 
marks, composed as above stated, was ordered to 
be rectified, & the registered proprietor did not 
consent to the rectification, but appeared by 
counsel on the hearing of the motion :—Held: 
resps. must pay the costs of the application, not- 
withstanding that no previous notice of it had 
been given them & that they had sent notice to all 
the trade when their registration was effected, 
after which a year & a half had passed before the 
motion to rectify was made. Semble: if it had 
been proved that the common elements in the 
marks had become common solely by the former 
common piracy of appcts. for rectification, resps. 
being forcigners, the latter would not have been 
made to pay the costs..--Re KUHN & Co.’8 TRADE 
Marks (1878), 53 I. J. Ch. 238, n. 


Annotation :-—As to (1) Folld. Re Hayward’s Trade Mks. 
(1885), 54 L. J. Ch. 1003. 





aera 


the discretion of tho oct. :—Held: 
socurity should not be ordered against 
defts.— WRIGHT, OROsSLEY & . v. 
ROYAL BAKING PowpeER Co. (1898), 6 
Exch. Cc. R. 143.——CAN., 


pltfs. there- 


Part I.—TRaApDE Marks. 


529. ——— .J—te Hanrn’s TRADE MARK 
(1907), 24 R. P. C. 263. 
30. —— J—Re PainE & OCo.,, 
REGISTERED TRADE MARKS, No. 507, ante. 
531. ——— Delay in bringing application—Ap- 
plicant deprived of costs.|—BoURNE v. Swan & 
Epaak, Lrp., Re BOURND’s TRADE Marks, No. 311, 





Lrp.’s 





ante. 

582. Application unsuccessful—Liability of ap- 
licant.|—A motion was made in this case by John 
dgington & co., defts. in the action, to rectify 
the register of trade marks by expunging there- 
from a trade mark consisting of the words ‘ Frigi 
Domo ”’ registered on June 29, 1878, in respect of 
undyed baize, made of wool & hair, for the pro- 
tection of hothouses from the cold. ‘The material 
had been sold by pltfs.’ predecessors under the 
name since 1854. Pitfs., Benjamin Kdgington, 
Ltd., bought the trade mark, & brought this 
action in 1889 to restrain defts. from infringing. 
Defts. moved to expunge the trade mark on the 
grounds (a) that at the time when the registration 
was made the registered words had become the 
ordinary name of the material; & (b) that they 
had not been used as a trade mark at any time :— 
Held: the burden of proof was upon defts. to 
prove the use of the words as the name of the 
article before the years 1875 & 18785, & also that 
the words were not used as a trade mark before 
1875; this they had failed to do; motion, there- 
tore, to rectify register refused, & perpetual 
injunction granted to restrain defts. from using 
the words ‘* Frigi Domo,” as a trade mark for any 
baize or other material intended to be used for 
horticultural or similar purposes & not manu- 
factured by or for the plaintiffs, or selected by 
them. LDefts. to pay the costs. —Re EDGINGTON’S 
TRADE MARK, EDGINGTON v. EDGINGTON (1889), 
611. T. 823; 6R. P.C. 613. 


Annotations :-—-Refd. Field v. Wagel Syndicate, [1900] I Ch. 
ih ri pte Chosebrough’s Trade Mk. ‘‘ Vaseline,” [1902] 


533. Application abandoned—Right of registered 
owner to costs.|—-When the registered proprietor 
of a trade mark has been served with an originating 
notice of motion to remove the mark from the 
register, & subsequently with a notice of dis- 
continuance of the motion, he is entitled notwith- 
standing the notice of discontinuance, to apply 
in ct. for the costs as of an abandoned motion.— 
Re Dyson’s TRADE Mark (1891), 65 L. T. 488; 
38 Sol. Jo. 42. 

534, No costs given —Application in respect of 
matter not within power of court to grant.|—— 
Re ITARNESS’ TRADE MARK, No. 446, anie. 


535. Registrar’s costs—What party liable-—Ap- 
plicant.|—P. & Sons registered in 1896 the word 
“ Zarna ’’ as a Trade Mark in class 13 for busks 
used in corsets. They also registered it in class 38 
for corsets. In 1912 S. registered the same word 
in class 50 for bandeaux for hats. On discovering 
the registration of the word by S., proceedings 
were commenced by P. & Sons for rectification of 
the register by removing S.’s mark. On the 
hearing of the motion it was contended by P. & 
Sons that the goods in respect of which the two 
marks were used were of the same description, & 
evidence was given to show that they were dealt 
in by the same people & sold at the same counter. 
It was not suggested that resp. had knowingly 
copied appcts.’ marks :—Held: the marks must 
be expunged from the register, but under the 
special circumstances of the case without costs. 
ey Sar were ordered to pay the Registrar’s costs. 
—te SHREEVE’s TRADE RK (1913), as reported 
in 81 R. P. CG, 24. 
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536. -}—In an action for (inter 
alia), the infringement 7 a registered trade eee 
consisting of a device with the words “ The 
Waldorf” applicable to toilet paper, defts. alleged 
that they had been using a similar mark on toilet 
paper before the user & registration of the mark 

y pltfs. Defts. also alleged that the registration 
was wrongful, & moved to rectify the register by 
expunging pltfs.’ mark. At the trial, it was held 
that, at the date of the registration of pltfs.’ mark, 
the mark used by defts. was distinctive of defts.’ 
goods, that the action must be dismissed, & that 
pltfs.’ mark was invalid & must be removed from 
the register. Pltfs. appealed to the Ct. of Appeal 
against the order for rectification. On the appeal 
coming on for hearing, defts. & the Registrar, in 
consequence of communications between him & 
plitis.’ representatives, did not appear. The 
hearing was adjourned to enable the Registrar to 
be represented. At the adjourned hearing, pltfs. 
produced an assignment, for valuable considera- 
tion, to pltis. of defts.’ interest in the trade mark 
& zoodwill :— Held: the Registrar not objecting, 
the appeal should be allowed, by consent; defts. 
were ordered to pay the Registrar’s costs of the 
application.—Scurr PAPER Co. v.+ DRAYTON 
PAPER Works, Lirp. (1927), 44 K. BP. CO. 629, OC. A. 

537. ——.J|—e Smiri’s TRADE 
Mark, No. 509, ante. 























Jointly with owner./— 
On an application to register a trade mark in class 
42 in respect of fish of all kinds packed in tins, the 
Heyistrar objected that the same mark was already 
registered in respect of all goods in class 42 with 
certain immaterial exceptions. Appcts. gave 
notice of motion for rectification of the Kegister 
by removal of the registered mark from the 
Register, or by limiting the registration by exclud- 
ing canned fish & goods of a like kind. ‘The 
owners of the trade mark agreed out of ct. to an 
order to that efiect, & did not at first appear on 
the motion, but on behalf of the Registrar an order 
for removal was asked for, & was made pro- 
visionally, notice to be given to the owners. 
Thereupon the owners appeared & filed evidence 
of long use on sugar, & it was agreed that an order 
should be taken limiting the registration to sugar. 
Appcts. did not ask that the owners should pay 
their costs, but asked that they should pay the 
Registrar’s costs:—Held: under the circum- 
stances it was fair that appcts. & the owners should 
each pay half the costs of the HKegistrar.—Re 
BurkKE’s TRADE MARK (1917), 34 R. P. C. 213. 

539. ——- -—---— Defendants to motion.| —Car- 
LESS, CAPEL & LEONARD v. PILMORE-BEDFORD (F.) 
& Sons, No. 470, ante. 


SuB-sECT. 2.—ALTERATION OF TRADE MARKS. 
A. In General. 
See Trade Marks Act, 1905 (c. 15), s. 34; Trade 
Marks Act, 1919 (c. 79), sched. II. 
540. Condition of granting leave—No prejudicial 
effect on others.]—Jic Reiss’ TRADE MARK (1888), 


5 KR. P. C. 291. 
Annotation :- Refd. Re Phillips’ Trade Mhs., [1891] 3 Ch. 
139. 


541. Whether alteration of old trade mark per- 
mitted.]—Labels registered in 1878 as old marks, 
contained, with other matter, the words ‘ trade 
mark,’’ so placed as to appear to have particular 
reference to the device on the labels, rather than 
to the labels as a whole :—Held: the marks, being 
old marks, ought to be registered just as they 
were used prior to Aug. 1875, & to strike out the 
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Sect. 5.—Correction of register and alteration of trade 
marks: Sub-sect. 2, A. & B. Sect.6: Sub- 
sect. 1, A.] 


words ‘‘ trade mark ’’ would be a material altera- 
tion ; inasmuch as there had been an indication of 
an intention in these marks, as registered, to claim 
only the device as the trade mark, the public were 
entitled to have the same indication of a restricted 
claim & the consequent protection, retained on the 
register, & on these grounds the application must 

be refused.—He PHILLIPS’ TRADE Marks, [1891] 

3 Ch. 130; 61 L. J. Ch. 40; 65 L. T. 3738. 

Annotations :—Apld. Re Clay & Bock, [1892] 3 Ch. 549. 
Refd. Re Adams’ Trade Mks. (1892), 66 L. T. 610. 

542. .j—Labels registered 1876, as old 
marks, contained the word ‘‘ Patent” used in 
connection with the description of the article 
to which the labels were applied. The predecessor 
of the registered proprietors had carried on busi- 
ness & had used three of the labels therein so far 
back as the year 1832, but it could not now he 
ascertained that any letters patent had ever been 
yranted in respect of the articles to which the 
labels were applied. The registered proprietors 
of the labels now applied, under Patents, Designs, 
& Trade Mark Act, 1883 (c. 57), s. 92, for leave to 
alter the labels by striking out the word ‘‘ Patent ’’ 
& substituting therefore, in the case of three of the 
labels, the word ‘ Perfect’? & in the remaining 
label the word ‘‘ Polish ”’ :—Held: (1) the ct. has 
power, under Patents, Designs, & Trade Marks Act, 
1883 (c. 57), 5. 93, to give leave to add to, or alter 
a trade mark registered as an old mark; (2) an 
old mark must be registered, & must stand upon 
the register, in all substantial terms, as it was used 
before the year 1875; (3) the word ‘ Patent ” 
being an important part of the trade mark for 
advertising & trade purposes, was a substantial 
part of the trade mark, & ought not to be struck 
out. Re ADAMS’ TRADE Marks (1892), 66 L. 1. 
610; 86 Sol. Jo. 808; 9 RR. P.O. 174. 

Annotations :—.43 to (2) Reid. Re Winterbottoin Book Cloth 
Co.’s Applns. (1927), 44 RR. P. CL. 162. 218 to (3) Refd. Re 
Clay & Bock, (1802) 3 Ch. 519, 

543. Alteration confined to non-essential par- 
ticulars.}—A trade mark for sewing cotton, as 
reyistered, consisted of a lion surrounded with the 
inscription in Russian, ‘‘ Mrmen & Roby, Man- 
chester.’’ The initial ‘‘ IX.” was, however, in the 
English, & not in the Russian character. The 
owners of the mark had for two years used it in 
the Russian trade, with the alteration of the 
English K to the Russian HK, & with the insertion 
of the word ‘‘ of” in Russian before the word 
‘*Manchester.”?’ The Comptroller having declined 
to alter the register under sect. 91, application to 
the ct. was made by the owners, under sect. 92 
of the Patents, Designs, & Trade Marks Act, 1883 
(c. 57), for leave to add to & alter the registered 
mark in the manner in which it had been used, & 
the ct. acceded to the application, on the ground 
that the addition & alteration was non-essential 
particulars.— Ite ERMEN & Ropy’s TraDE Mark 
(1888), 56 L. J. Ch. 177; 56 L. T. 230. 











544. -|—Re ADAMS’ TRADE Marks, No. 542, 
ante. 
545. |J|—S., a Russian, in May, 1895, 


registered for Russia leather, as an old trade mark, 
a mark comprising among other things, certain 
words between two circles running round the mark. 
One of such words was the name of the place 
where S.’s manufactory was situated in Russian 
characters. In the following November, he moved 
for leave to strike out the words ‘ St. Peters- 
burg ’”’ between the circles & substitute his own 
name in Russian characters :—Held : leave should 
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be refused as to a person not understanding 
Russian; the mark when altered would be 
different to the original mark & the alteration 
roposed was in a very material particular.— 
te SAVIN’S TRADE MARK (1895), 18 R. P. C. 21. 
546, Alteration a matter of grace—-Granted on 
terms appearing just—Nature of terms.]—Motion 
asking for leave to alter the registration of certain 
trade marks by striking out of each of such trade 
marks as registered the words ‘trade mark,” 
& by striking out of a French trade mark as 
registered the words ‘‘ Marque de fabrique,”’ or 
that the register might be otherwise altered as to 
the ct. should seem just. Appcts. had registered 
various labels under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), the labels containing the 
words ‘‘ Trade mark ”’ in such a manner as to refer 
to a particular part of the mark as being the 
essential part, as, for instance, in one label the 
words being used in close proximity to a bull’s 
head :—Held: the alteration could only be 
allowed as a matter of grace, & upon such terms as 
the ct. thought right, as the law stood under the 
Act of 1888.—Re CoLMAN’s TRADE MARKS, [1891] 
2 Ch. 402; 60 L. J. Ch. 550; 64 L. T. 507; 39 
W. R. 488; 77. L. BR. 425. 
Aun ain :—Distd. 2te Phillips’ Trado Mks., [1891] 3 Ch. 


547. Costs of comptroller—Liability of applicants. | 
—Re NATIONAL WHOLESALE TEA SUPPLY ASSOON.’S 


REGISTERED TRADE MARKS (1893), 10 R. P. C. 


164. 
Auaoralien :—Refd. Ie New Ormondo Cycle Co. (1896), 75 
. T. 50. 


B. What Alteration Permitted. 


548. Addition of word — ‘‘ Limited.’’?] — A 
limited co. being registered owners of a tradc 
mark including a signature which was the name of 
the co., applied to the ct. for leave to alter the trade 
mark by adding the word ‘‘ limited ” under the 
signature: ~Held: leave should be granted.—- 
Re Guiness & Co.’s TRADE MAnrK (1888), 5 
R.1P. CG. 316. 

Annotations : —Refd. I?e Phillips’ Trade Mks., [1891] 3 Ch. 

139; Re Clay & Bock, |1892] 3 Ch. 549. 

549. - —~ .J|—A trade mark registered as an 
old mark ought to be registered & kept registered 
just as it was used, &, in the absence of special 
circumstances rendering alteration necessary, DO 
alteration of such mark ought to be allowed. 

The circumstance that the proprietor of an old 
mark, whose name or initials form part of such mark, 
has transferred to another person the business in 
connection with which the mark has been used, is 
not sufficient to induce the ct. to allow an altera- 
tion of the mark by substituting the name or 
initials of the new proprietor for the name or 
initials of the former proprietor.—He HENRY CLAY 
& Bock & Co., [1892]3 Ch. 549; 62 L. J. Ch. 148 ; 
67 L. T. 614; 3 1. 29. 

550. ——J—Re Ricuarp Hayward & 
Sons, Lrp.’s TRADE MAnKs (1896), 13 R. P. C. 729. 

551. — - .|—The registered proprietors of 
three trade marks, on which the words ‘ Hol- 
brook & Co.” appeared in ordinary type, applied 
to alter these words to ‘‘ Ifolbrooks Ld.”’ the 
name of the then proprietors of the marks. Leave 
was granted to alter subject to ‘‘ Limited ”’ being 
used in full instead of abbreviated.—lie HoL- 
BROOKS, LTD.’8s REGISTERED TRADE Marks (1901), 
18 R. P. C. 447. 

552. * Royal.’ fete Carron co. which 
was incorporated by Royal charter in 1773, & 
had a registered trade mark, adopted in 1901 a 
new device on their seal by adding the words 
‘‘ Incorporated by Royal Charter, 1773,” & they 
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now applied for registration of an alteration in their 
trade mark by the addition of the words quoted 
above. The Registrar refused the application 
holding that as the appearance of the word 
‘‘ Royal’’ on a trade mark was absolutely pro- 
hibited by rule 12 of the Trade Mark Rules he 
could not allow an old mark to be so altered :— 
Held: (1) the proposed addition was not part of 
the correct legal designation of the co. & therefore 
was not entitled to registration as such under 
Trade Marks Act, 1905 (c. 15), 8.93 (2) the present 
application must be treated as relating to a new 
mark & under rule 12 of the Trade Mark Rules the 
Registrar had rightly refused to allow the registra- 
tion of the word ‘ Royal.’ -Re Carron Co.’s 
APPLICATION (1910), 26 T.. Ju. R. 458; 54 Sol. Jo. 
A763; 27 R. P. C. 412. 

553. Deletion of word—‘‘ Trade mark.’’]—Jle 
Prituies’ TRADE MARKS, No. 541, ante. 

554, ——- ‘* Patent.’’?]——He ADAMS’ 
MARKS, No. 542, ante. 

555. Blank not filled up.]—The owner of 
certain trade marks registered as used before 
Aug. 13, 1875, asked for leave to alter them by 
striking out certain names & addresses & vither 
leaving the spaces blank or filling in appct.’s 
present firm, name, & business address. The 
Comptroller objected so far as it was proposed to 
leave blanks. The ct. gave leave to amend by 
striking out as proposed, with the substitution 
yroposed by appct._-Re Bkown’s TRADE MARKS 
(1894), 71 J. T. 1565 8 RR. 762. 

556. Substitution of initials.)—Ae NATIONAL 
WHOLESALE TEA SUPPLY ASSOCN.’S REGISTERED 
TRADE MARKS (1893), 10 R. P. C. 164, 
atinotatinn i Refd. ?2e Now Ormonde Cycle ('o. (1896), 

7o 0. T. 50, 
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557. Substitution of new name & address.| -- 
Re Brown’s Trani Marks, No. 555, ante. 


Srcr. 6.—ASSIGNMENT AND DEVOLUTION OF 
TRADE MARKS. 
SUB-SECT. ].-—- ASSIGNMENT. 
A. In General. 


558. Registration of assignment—Duties of regis- 
ee RE se the application, in pursuance of 
Trade Marks Act, 1905 (c. 15), 8. 33, as amended 
by Trade Marks Act, 1919 (c. 79), 8s. 11, by a person 
entitled by assignment to a registered trade mark 
to register his title, the registrar in the investiga- 
tion of the title is not entitled to go behind the 
terms of the assignment, & will adequately dis- 
charge his duties if he satisfies himself that, upon 
the true construction of the assignment, there 
is an assignment of the trade mark in connection 
with the goodwill within the territorial limits to 
which the Act extends, of the business concerned 
in the goods for which the trade mark is registered. 
—-Re CRANBUX, Lrp.’s APPLICATION, [1928] 1 Ch. 
829; 97 L. J. Ch. 476; 72 Sol. Jo. 302; sub nom. 
Re Cransux, Lrp.’s APPLICATION, He LINGNER- 
WERKE AXT.’S APPLICATION, 44 T. L. R. 409; 45 
K.P. C. 281, 
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Registration, generally, sce Sect. 3, ante. 

See Trade Marks Acts, 1905 (c. 15), ss. 22, 23, 27; 
1919 (c. 79), ss. 6-9, 11, 12, sched. JI. 

559. Trade mark appurtenant to goodwill.|— 
LEATHER Croti Co. v. AMERICAN LEATHER CLOTIL 
Co., No. 570, post. 

560. .|—The inventor of a sauce gave it the 
name of the Licensed Victuallers’ Relish, & 
designed a trade mark for labels on the bottles 
containing it, & employed his son to sell it. Je 
permitted his son to describe himself in his cir- 
culars & invoices as the sole proprietor of the 
sauce. The son became bkpt. & his trustee sold 
his interest in the sauce & its trade mark to pltf.’s 
who now sought to restrain the inventor from 
infringing the trade mark. It appeared that 
pitf..s did not know deft.’s recipe, but made 
a sauce which their witnesses deposed to be indis- 
tinguishable from deft.’s :—Held: a trade mark 
could not exist in gross, & as the pltf.’s did not 
know the recipe for the original article, they could 
not have a right to affix the trade mark to a sham 
article for the purposes of imposing on the public.— 
COTTON v. GILLARD (1874), 44 I. J. Ch. 90. 

561. —— .] The owners of a trade mark for 
cigars, consisting of the Spanish words “ El 
Destino’ on a label with various devices, in Oct. 
1890, commenced an action for infringement & 
for passing off other goods as plitfs.’ against B., 
who sold cigars under a similar label, bearing the 
words ‘ ) Destinacion.” Pltfs.’ title was as 
follows: G., a Mexican cigar manufacturer, 
first sold cigars as ‘‘ Hl Destino” about 1875. 
Tiis manufactory was also called ‘ Kl Destino.” 
In 1889, G. sold the brand to R., retaining his 
manufacturing business, but he was not to sell 
under that brand. KR. sold half the rights acquired 
by him to pltfs., who had acted as agents for G., 
& had sold his ‘‘ Kl Destino ” cigars in England. 
It was stipulated that any registration should be 
in the joint namesof R. & pitfs. Pitfs. who trading 
as G. & Co., in March, 1890, registered the label 
in the name of G. & Co., specifying as essential 
particulars the words ‘* El Destino ” the fac simile 
signature & the combination of devices. Defts. 
denied infringement & passing off. They con- 
tended that pltfs.’ registration was bad, & they 
counterclaimed for rectification of the Register by 
expunging pltfs.’ trade mark. Defts. adduced 
evidence to show that S. registered ‘‘ El Destino ” 
in 1881, & sold the mark to his son S. & W., who 
carried on business till 1886; that W. then carried 
it on alone some time longer; that in Mar. 1890, 
he consented alone to the mark being expunged, 
though by the terms of his dissolution with S. 
the mark was to be sold. Defts. submitted on this 
(a) that the mark ‘ Fl Destino ’’ was publici juris ; 
(b) that the registration by plifs. was not in the 
proper name; (c) that S.’s registration was im- 
properly expunged, no notice having been given 
to S. the son; (d) that pltfs.’ essential particulars 
had not been taken; (e) that ‘‘ El Destino ’’ was 
not capable of registration as it described the 
character of the goods in that they were Spanish, 
& was geographical as it was the name of the 
factory. The jury found that pltf.’s trade mark 
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5591. Trade mark appurtenant to 
goodwill.|}-—There is no provision in our 
Trade Mark & Design Act, 1879, 
similar to 46 & 47 Vict. c. 57 (Tmp.}, 
8. 70, which provides that a trade mar 
when registered shall be assigned & 
transmitted only in connection with 
the goodwill of the business concerned 
in the particular goods for which it has 
been registered.—SMITH v. Farr (1887), 
14 OU. KR. 729.—CAN, 


J.-—- VOL. XVII. 


559 ii. —----.} —A trado mark cannot 
be transferred or descend in gross, but 
only together with the goodwill of the 
business to which it relates.— HANNAH 
v. JUGGERNATH & Co. (1914), I. Le R. 
42 Calc. 262.— IND. 

f. Agreement to share profits -- 
Whether permanent interest in secret 
process given thercby.|-—-A person pos- 
scssed of a secret invention for a 
medicine, a trade mark for its sale, & 
a market established for it, does not— 


by entering into an agreement with 
another, for an indefinite time termin- 
able at tho pleasure of cither, for the 
making of the article by the other, & 
by having sales on a joint account, 
dividing profits—give a permanent 
interest to the other in either tho 
secret or the trade mark.—WESTON v. 
ene (1876), 2 V. L. R. (Rq.) 121. 


F. Whether including trade mark 
not specifically mentioned.|—-An arsign- 


P 
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Sect, 6.—Assignment and devolution of trade marks: 
Sub-sect. 1, A. & B.| 


was imitated, & that defts. fraudulently passed 
off cigars not being the pltfs.’ as pltfs.’. The se 
on these findings gave judgment for pltf. on the 
claim & counterclaim, overruling defts.’ objections. 
The defts. moved for a new trial. hey raised the 
points taken before the judge & also contended 
that the assignment of the trade mark to pltf. 
was bad as being an assignment in gross :—fleld : 
judgment should be entered for defts. on this 
fact ground.—PINTO v. BADMAN (1891), 7 T. L. R. 
317; 8R.P.C. 181, C. A. 


Annotations :-—Refd. Ic Smokeless Powder Co.’s Trade Mk. 
{1892} 1 Ch. 590; Ite Trade Mk. 96,997, Field v. Wage 
Syndicate, [1900] 1 Ch. 651; Lecouturiler v. Rey, [1910] 
A, (. 262’: Lacteosote vr. Alberman, [1927] 2 Ch. 117, 


562. }—LeAHY, KELLY & LEAHY 0». 
GLOVER, No. 2538, ante. 





563. ——.J—-Re JOHNSON’s TRADE Marks, 
No. 487, ante. 
564, —-—.] - In 1898, P. who had commenced 


to manufacture preserves at premises at S. road, 
Bermondsey, adopted for his trade name the 
invented style of Sidney Ord & co. He registered 
in 1804, under Trade Marks Act 1888 (c. 50), 
a trade mark in which his trade name was a 
prominent feature, the essential particular of the 
mark being the written signature & the exclusive 
use of added matter, except as consisting in the 
name being disclaimed. In 1908, J. was, under 
Lunacy Act, 1890 (c. 5), 8. 116, appointed, & 
continued under divers orders, receiver of the 
estate of P. The business including the goodwill 
was offered for sale in 1909, but was not then sold. 
P.’s family having objected to the sale of the good- 
will, the business was closed, the plant, trade 
effects, & lease being sould in Apr. 1910. A circular 
was sent out stating that the business was being 
discontinued & the account books were burnt. 
Defts. sold marmalade which they stated was 
prepared by the manager of the late firm of Sidney 
Ord & Co. & under labels in which that name was 
very prominent. The action to restrain passing 
off by defts. & their motion to rectify the register 
of trade marks by removing P.’s trade mark coming 
on for hearing together :—- Zeld: assuming pltf.’s 
right in the label & trade mark were subsisting, 
detts. would have infringed pltf.’s rights; pltf. 
having ceased manufacturing marmalade for three 
years, no right of property existed in him which 
enabled him to restrain defts. from passing off 
marmalade under labels or marks containing his 
assumed trade name. The right to use the trade 
inark came to an end when pltf.’s business was 
discontinued, & it was not competent even if 
desired to keep the goodwill alive. The trade mark 
as a derelict trade mark not attached to the goods 
of the trader who registered it & without any good- 
will to support it was a danger to the trading com- 
munity which any trader who desired to adopt 
the name was as ‘“‘an aggrieved person ’”’ under 
sects. 22 & 35 of Trade Marks Act, 1905 (c. 15), 
entitled to have removed from the register.— 
PINK v. SHARWOOD (J. A.) & Co., Lirp., Re Orv 
(SIDNEY) & Co.’s TRADE Mark (1913), 109 L. T. 
594; 30 R. P. CO. 725. 


ment to pltfs. included infer alia all 
that concern or business carried on 
under the style & firm name of R. & 
Co., & all merchandise, effecta & 
premises, & all & whatsoever may 
appertain or bolong to the same or 
any part thereof, including the good- 
anit of the business:—Held: the 
terms of the assignment were sufficient 
to include a trade tnark which had been 
used by the firmn of R. & Co, during a 


the 


perlod of 25 years to distin 
ages of dried fish shipped by them to 
the Brazil markct, although such trade 
mark was not specifically montioned in 
assigninent.—Ronin 
eet) 23 N.5. RK. (11 R. & G.) 316. 


h. Sale by custodian of enemy property 
—-Whether Canadian trade 
on aale.}—BAUER CHEMICAL Oo., IN- 
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iti ~-——.]— te SMITH’S TRADE MARK, No. 509, 

ante. 

566. -}—Trade Marks Act, 1905 (c. 165), 
8s. 22, amended by the Trade Marks Act, 1919 
(c. 79), embodies in statutory form the principle, 
laid down in Leather Cloth Co. v. American Leather 
Cloth Co., No. 570, post, & recognised by Trade 
Marks Registration Act, 1875 (c. 91), 5s. 2, 
& Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 70, namely, that a trade mark can be 
validly assigned only with the goodwill of the 
business concerned in the goods for which it has 
been registered. 

F., the proprietor of an English registered trade 
mark in the form of a label under which he had 
for Many years manufactured a pharmaceutical 
preparation in France & imported it into England, 
assigned the English trade mark to pltfs. by deed 
containing the words ‘' together with the goodwill 
of the business concerned in the yzoods’’; but 
F. continued as before to manufacture the pre- 
paration in France under the same label. Pltfs. 
sought to restrain deft., who had purchased the 
pharmaceutical preparation from HF. under the 
said label, from importing it into England in 
alleged infringement of pltfs.’ registered trade 
mark, Deft. applied by motion to rectify the 
register by expunging pltf{s.’ registration :—Held : 
according to the intention of the parties evidenced 
by the facts, the goodwill of the whole of F.’s 
business was not assigned: but, even if it were, 
pltfs. must be treated as having abandoned the 
part of the business carried on in France. There- 
fore the mark not having been assigned in con- 
nection with the goodwill of F.’s manufacturing 
& vending business in France, as required by 
Trade Marks Act, 1905 (c. 15), s. 22, & having 
become deceptive owing to pltfs.’ own conduct, 
the action failed & the mark must be expunged 
from the Register of Trade Marks.— LACTEOSOTHE, 
Lrv. v. ALBERMAN, [1927] 2 Ch. 117; 96 L. J. Ch. 
305; 137 L. T. 319; 43 T. lL R. 3365 71 Sol. Jo. 
451; sub nom. LACTEOSOTEH, Jirp. v. ALBERMAN, 
Re LACTROSOTE, LTv.’s TRavE Mark, 44 R. P. C, 
211. 

.innotations :-—Retd. Impex Electrical v. Weinbuum, Je 
Impex Electrical Trade Mks. (1927), $4 2. BP. C. 405; 
fte Crunbux’s AppIn., [1928] 1 Ch. 829. 

567. Registration in name of one partner— 
Necessity for assignment to firm-~To secure regis- 
tration in name of firm.|/—Certain trade marks 
belonging to a foreign firm trading with England 
had, owing to a mistake on the part of the 
managing members of the firm, been registered in 
the name of the senior member as sole proprietor. 
The senior member having died, & the whole 
goodwill of the business being the property of the 
firm :—Held: the proper course to adopt was for 
the firm to take an assignment of the trade mark 
from the legal personal representative in Hngland 
of deceased.—/te FARINA’S TRADE MARKS (1881), 
44L. T. 99, n.; 20 W. R. 391. 


Annotations :—Consd. Re Wellcoine’s Trademk., Re Bur- 
roughs, Wellcome’s Trademk. (1886), 32 Ch. D. 213. 
Apld. Ite Greenlees’ Trade Mks. (1892), 9 2. P. C. 93. 


568. —-— ~—- —-—.]—-Re GREENLEES’ TRADE 
MARKS, No. 4090, ante. 





CORPORATED v,. SANATOGEN Co. OF 
CANADA, LTD. & BARRY (1920), 20 
Exch. C. lh. 123 > 55 dD. L. R. 80.—GAN. 

k. ——~ Sale of American trade mark 
- -Whether Ca tan trade mark could be 
sold American custodtan.)—-LEHN & 
FINK INCORPORATED 7. BEIERSDORE & 
C. 8. 383.-—CAN. 


1. Assignment may be made although 


ush pack- 
HART 


ns 


marks passed 
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568. Stamp duty on agreement.)—-By an agree- 
ment made in England applts., a limited co., 
bought from a firm of soap manufacturers in 
the United States their freehold works, book 
& other debts, together with the goodwill of 
the business & the trade marks used in con- 
nection therewith. The vendors were the owners 
of a trade mark, registered in England, relating 
to their soap, which tradc mark was extensively 
circulated throughout England in newspapers & 
pictorial advertisements at the expense of the 
vendors, who had an officein London for that pur- 
pose, & by this means a large demand for the soap 
had been created in the United Kingdom. The 
vendors did not sell direct to the retail dealers in 
the United Kingdom, but to a syndicate of three 
firms, who gave orders for soap which was 
despatched to them in England & paid for by 
them by remittances sent to the vendors; the 
syndicate then resold it to retail dealers & others 
at such prices as they thought fit; about two- 
thirds of the total sales of the vendors were made 
to the English syndicate: —Held: the English 
trade mark & goodwill were “ property ” within 
the meaning of Stamp Act, 1891 (c. 39), 8. 59 (1), 
& the agreement was liable in respect of them to 
ad valorem stamp duty.-—BRooKE & Co. v. INLAND 
REVENUF Comrs., [1896] 2 Q. B. 356; 65 L. J. 
Q. 1B. 657; 44 W. R. 670; 12 T. Ll. R. 418; 40 
Sol. Jo. 617, D.C. 

Annotation :—Refd. Velazquez v. I. R. Comra, [1914] 2 

K. B. 404. 


Registration of assignments.]— See Trade Marks 
Acts, 1905 (c. 15), as. 4, 335 1919 (c. 79), 5. JI. 


B. How Effected. 

570. On sale of business.]|—(1) A co. purchased 
all the property, utensils, goodwill of business, & 
trade marks, etc., of a manufacturer: this pur- 
chase would authorise the co., really carrying on 
business at the same place, to continue the use of 
the manufacturer’s name & marks, so as to be 
protected therein against infringement of the same. 

(2) There may be a property in a trade mark 
which, on the sale of the right to manufacture the 
goods which it designates, may also be sold & 
transferred. Semble: a paper descriptive of a 
trade docs not constitute a “ trade mark.” 

{ think that the right {0 a trade mark may, in 
gencral, treating it as a property or as an accesso 
of property, be sold & transferred upon a sale 
transfer of the manufactory of the goods on which 
the mark has been used to be affixed, & may be 
lawfully used by the purchaser. Difficulties, how- 
ever, may arise where the trade mark consists 
merely of the name of the manufactures. When 
he dies, those who succeed him (grandchildren or 
married daughters, for instance) though they 
may not bear the same name, yet ordinarily 
continue to use the original name as a trade mark, 
& they would be protectcd against any infringe- 
ment of the exclusive right to that mark. They 
would be so protected because according to the 
usages of trade, they would be understood as 
meaning no more by the use of their grand- 
father 8 or father’s name, than that they were 
carrying on the manufacture formerly carried on 
by him (LorD CRANWoOnRTH). 


assignor has no place of business— 
In country where trade mark assigned.) 
—~BATILG CREEK ToasTEp CoRN 
FLAKE Co., LTD. ». K 


75; 600.1 


ELLOGG ToOasTED . 
Conn Faxes Co. (Ont.), [1023] 4 forties to contrary. 
D. Le R. 6437 55 0. Le HoQhe-OAN, , LING (1904), 24 N. Z, 
m. Grant to platnttff ivalent 
to assignment.}J}—CHANNEL, [cTn.  t. 


O/CEDAR CORPN,, [1927] 38 D. L. It. 
575 ; a Wt. 525.—CAN. 
n. Goodwill not passing~——Intention 


PART I. SECT, 6, SUB-SECT. 1.—B. 
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(8) Where an advertisement, or trade mark, 
states that which is not true, it cannot be made 
the subject of protection by the Ct. of Ch. 

(4) Persons of the name of Crockett manu- 
factured lIcather cloth, & put on it a stamp, 
describing it as manufactured by them at ‘“ New 
Jersey, U.S., & West Ham, Essex,” & as being 
patented & being tanned. Applts. bought their 
manufactured articles, their materials for manu- 
facture, goodwill, & premises at West Ham, & 
their trade marks. Semble: on such a purchase 
the continued use by the purchaser of Crockett’s 
original bill was not a fraud on their part, & if the 
use of it had been infringed, it might have been 
protected. 

But where in a stamp used by defts., the form 
of the printed words, the words thomselves, & 
the pictured symbol introduced among them, so 
much differed from that of pltfs.’ that any person 
with reasonable care & observation must see the 
difference, & could not be misled into taking the 
one for the other :—Held: there had been no 
infringement.—-LEATHER CLOTH Co. v. AMERICAN 
LEATHER CLOTH Co. (1865), 11 H. L. Cas. 523; 
6 New Rep. 209; 35 L. J. Ch. 638; 12 L. T. 742; 
29 J. P. 675; 11 Jur. N. 8. 613; 13 W. R. 873; 
11 E.R. 1485, H. L. 3 affg. (1863), 4 Do G J. & 
Sm. 137, L. C. 


Annotations :-—-As to (1) Apld. Reddaway v. Banham, [1896] 
A.C.199. Refd. eh v, Bodford (1864), 4 De G. J. & Sin. 
$52; Morgan v. MfAdam (1866), 36 1. J. Ch. 228: Pinto 
» Badman (1891), 8 R. P. C. 1813; Lacteosote v. Alber- 
man, [1927] 2 Ch. 117. As to (2) Refd. M‘Andrew v. 
Bassett (1864), 10 L. T. 442: Cheavin v. Walker (1877), 
5 Ch. ID. 850, Bow v. Hart (1905), 53 W. R. 372, As 
to (3) Consd. Siegert » Findlater (ST): 7 Ch. D. 801. 
Refd. ord v. Koster (1872), 7 Ch. App. 611  A9@ to 
(1) Consd. Seico v. Provezendo (1866), | Ch. App. 192. 
Folld, Johnston ev. Orr Ewing (1882), 7 App. Cas. 219. 
Refd. Blackwell «. Crabb (1867), 36 L. J. Ch. 504 ; Marshall 
v. Ross (1869), L. R. 8 Kq. 651; Cheavin v. Walker (1877), 
5 Ch. D. 850: Somerville v. Schembri (1887), 12 App. Cas, 
453: He Wophinson’s Trade Mks., [1892] 2 Ch. 116; 
Lewis's ¥ Goodbody (1892), 67 L. T. 194; Re Puine’s 
Trade Mks., Paine v. Daniel’s Breweries (1693), 68 L. T. 
801: Bile Bean Manufacturing Co. v. Davidson (1908), 
231. P. C. 725; Havana Cigar & Tobacco Factories v. 
Oddenino, [1924]1Ch.179. Generally, Refd. Wotherspoon 
v. Currie (1870), 22 L. T. 260; Cope v. Evans (1874), L. 2. 
18 Eq. 138, entd. Glenny v. smith (1865), 2 Drew. & 
Sm 476; Leather Cloth Co. v. Lorsont (1869), L. R. 9 Hq. 
345. 


571. By implication.|—-Where a business 
is sold the entire goodwill & right to use trade 
marks pass to the purchaser without any express 
mention of them being made in the deed of assign- 
ment; & the ct. will restrain any attempt on the 

art of the vendor to retain either for his own 
enefit or use.—SHIPWRIGUT vy, CLEMENTS (1871), 
19 W. R. 599. 

572. —— |—It is said that the _ 
ment of the goodwill of the business passes all the 
trade marks used in connection with the business. 
In my op nion it may or may not. If there was 
anything whatever to show that a trade mark 
did not pass, it may possibly be that it would 
not; but it does not at all follow that it does; & 
if the deed shows that, on the face of it, looking 
at the whole deed, it is not intended to pass, it 
will not pass by the use of the word ‘ goodwill,”’ 
though that word might have been sufficient to 
include it if there was nothing to the contrary 
(NortTH, J.).—Re RoaEr’s TRADE Mark (1895), 
12 R. P.O. 119; 13 R. 90. 








—'The right of property 1n a registered 
specific de mark is not saleable 
by itself under a writ of execution.— 
GrGaG v. BasseETT (1902), 3 O. L. R. 
263 : 22 C. L. T. 114.—CAN. 


p. User.}—The mere fact that — 
Bank imported & sold gold bars with a 
particular mark impressed upon them, 


P 2 


BELL v. CUL- 
de R. 501.—N.Z. 
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Sect. 8,— Assignment and devolution of trade marks: 
Sub-sect. 1, B. & C.| 


578. By assignee in bankruptcy.| — In 
substance there is no distinction between the sale 
of a business & goodwill by a trader himself, & 
a sale by his assignees in bkpcy. Therefore on sale 
of business by a trader’s assignees in bkpcy. the 
trader has no right, upon setting up a fresh busi- 
ness after his discharge, to use the trade marks of 
his old business, or in any other way to represent 
himself as carrying on the identical business which 
was sold, although he has a right to set up again in 
business of the same kind next door to his old 
place of business. In such a case, it is no objection 
to the purchaser coming for the assistance of the 
ct., that he has continued to use the name of the 
old business which he found there.—HUDSON v. 
OSBORNE (1869), 39 L. J. Ch. 79; 21 L. T. 386. 
Annotations :—Apld. Hammond tv. Malcolm, Brunker & 

Collyns (1892), 8 T. L. R. 324. Mentd. Walker v. Mottram 

(1881), 19 Ch. D. 355. 

574. By custodian of alien property abroad 
—Trade mark registered in this country—No inde- 
pendent agency in this country.]—-A firm, M. & co., 
consisting of Germans, carried on, before the war, 
the business of manufacturers & merchants of 
champagne, at R. in France, & were the pro- 
prietors of four trade marks registered in England 
for champagne. ‘The business in France was law- 
fully sequestrated & sold to a French co. by the 
liquidator in France, & purchasers apphed as 
successors of M. & co. to be registered as pro- 
prictors of the trade marks. The members of the 
old firm of M. & co. applied that the address in 
the register should be altered to an address of 
theirs in Switzerland, & alleged that the English 
goodwill & trade marks had not passed to the 
French co.; & they alleged that there was a 
secret in the manufacture by them of champagne. 
The question also arose whether a decision of the 
Franco-German mixed tribunal under the Veace 
Treaty determined the rights as between the 
purchasers & M. & co. as regards the English tirade 
marks, &, if so, whether that decision was binding 
in the present application :-- Held: the marks 
were manufacturer’s marhs, & meant champagne 
wine manufactured & supplied by M. & co. at 
R.; that the business had always been carried on 
at R. & there was no independent agency or sale 
branch in this country, & the goodwill, clientéle & 
custom, so far as they related to the export trade, 
were indissolubly connected with the French 
business; the French co. were unquestionably 
now the proprietors of the French busness ; under 
these circumstances it followed that the marks 
must pass to the purchasers of the French business ; 
there was no secret process in possession only of the 
M. family, & the trade marks would not be 
deceptive if used by purchasers ; &, apart from the 
decision of the mixed tribunal, the French co. had 
proved their right to be registered as subsequent 
proprietors of the trade marks; the tribunal 
could properly decide that, according to the law 
of France, the foreign trade marks passed to the 
French co., but it could not decide whether the 
registration of that co. as proprietors in England 
was premissible or whether it would be deceptive 
according to the law of England; in any case 








& mark which was not originally thoirs 
but belonged to a Bank that had 


succeeded to the business or acquired 
the goodwill of that Bank :—Held: 
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their decision, if not conclusive, ought to be 
approached with every possible respect & it was 
favourable to the claims of the French co. 

The application of the French co. was allowed 
on the condition imposed by the mixed tribunal, 
that words stating the French co. to be the 
successors of M. & co. in a prescribed form should 
appear on all labels used on wines manufactured 
by the French co. after the sale of the business 
tothem. The application of M. & co. to remain 
proprietors with their altered address in Switzer- 
land was refused.—Re Mumm (G. H.) & Co.’s 
APPLICATIONS (1922), 39 R. P. C. 379. 

575. —— Effect limited to property within 
jurisdiction of custodian.|—In an action, brought 
at Shanghai, for infringement of trade marks & 
passing off, pltf. was German by birth, but in 1886 
had become naturalised as a Belgian subject. 
For many years he had carried on a business at 
Manila as a manufacturer of cigars that were sold 
under certain registered names & trade marks & 
in boxes with a facsimile of pltf.’s signature, & 
words of guarantee. ater, pltf. had cstablished 
a factory at Hongkong. In 1918, the American 
custodian of alien property had sold the Manila 
business, with the goodwill & marks. The 
assignees of the business sold to defts. cigars in 
boxes similar to those in which pltf. had sold them, 
but with the addition of the assignecs’ name & 
the word ‘‘ Successors,” & defts. had sold the 
cigars at Shanghai. At the trial, pltf. contended 
that the assignment by the American custodian 
did not affect rights outside the Philippine Islands, 
that its recognition by a British ct. would be to 
give effect to penal legislation of the United States ; 
& that the sale of cigars under the names & marks 
in question would lead the public in China to think 
that they were purchasing pltf.’s goods. It was 
held that on all of the three contentions of pltf. 
the action failed, & judgment was given for defts., 
with costs. Pltf. appealed to the Pmvy Council ; 
& at the hearing of the appeal defts. gave an under- 
taking not to use a particular label, or any other 
label upon which the name of pltf. should appear 
as the guarantor of the cigars or otherisc : 
Held: the assignment of pltf.’s business could not 
transfer the title to trade marks or trade names in 
China, but could enable the assignees, as between 
themselves & pltf., to say that they were not 
passing off goods to which they had no title, so 
long as they abstained from representing the goods 
as those of pltf.: defts. having given the under- 
taking as to the labels, the appeal must be dis- 
missed.---INGENOHL v. WING ON & Co. (SITANGHAI), 
Lrp. (1927), 44 BR. P. C. 3438, P. C. 

576. Employee learning trade secret—Practising 
secret after employer’s death—Selling article under 
old name.|—(1) When a man has learnt a trade 
secret from his employer, & practised it after the 
employer’s death, selling the article under the old 
name, he will not acquire such a right to the 
exclusive use of the name as a trade mark as will 
be protected in a ct. of equity. 

(2) Semble: where a trader acquiesces in a 
particular infringement of his trade mark for a 
considerable period during his life, his repre- 
sentatives will be unable to restrain it after his 
death.— HOVENDEN v. LLoyD (1870), 18 W. R. 1132, 








mark may be validly assigned it is not 
enough that an assignment in terms 


ceased to exist, & where there was no not to be sufficient to establish that conforms to the very langu of the 
prout of any transfer or assignment of the mark was the trade mark of thenew’_ statute. Tho ct. will go behind the 
the mark, or that the new Bank suc- Bank.—ANOOKOOL CHUNDER NUNDY v. formal words of the assignment & see 


ceeded the other in the sense either 
that it was a continuation of that 
Bank under another name, or that it 


R. (1900), I. L. R. 27 Cale. 776.—IND. 


a. Court may look at surrounding 
circumstances.|—-In order that a trade 


what is really effected._—-DkE MERIC, 
ae tea Lrnp., 1926) N.Z. Lk. 


Part J.—TrapeE Marks. 


577. Foreign association vesting in liquidator 
abroad—-Right to trade marks registered in this 
country.|—-LECOUTURIER v. Rey, No. 488, ante. 


C. Validity of Assignment. 


Appurtenancy of trade mark to goodwill.}— 
See Nos. 509, 570, ante. 

578. Mark granted by Cutlers’ Company.]— 
(1) Upon the formation of a partnership with a 
person entitled to a trade mark, such mark will, 
in the absence of express provisions in relation to 
it, become an asset of the partnership, for the whole 
trade is carried into the partnership, & the trade 
mark is but one element in it. Such a trade 
mark is, therefore, capable of being assigned by 
the partnership & the ct. will after an assignment 
to a purchaser restrain the firm, or any partner in 
it, from himself using the mark & from assigning 
it to any other person. ‘Trade marks granted by 
the Cutlers’ Company of Sheffield to persons not 
free of the Company, are, under the various Acts 
of Parliament regulating the Company, to be 
regarded as property capable of assignment by the 
grantee, & the principles enunciated above apply 
therefore to them also. 

(2) If a personal trade mark be in any respect 
less assignable than one referring to locality only 
or a mere device, the distinction must be limited 
to cases where the mark is so clearly personal as 
to import that the goods bearing it are manu- 
factured by a particular person.—BuRY v. BED- 
FORD (1864), 4 De G. J. & Sm. 3852; 4 New Rep. 
180; 33L. J. Ch. 465; 10 L. 7.470; 10 Jur. N.S. 
503; 12 W. R. 726; 46 BE. R. 954, I. JS. 
Annotation :—Refd. Leathor Cloth Co. v. American Leather 

Cloth Co. (1863), 1 Hem, & M. 271. 

579. Personal trade mark & mark referring to 
locality distinguished.|\—-Bury v. BEDFORD, No. 
578, ante. 

580. Mark registered by sole selling agents—-For 
benefit of foreign manufacturers—Assignment to 
manufacturers.| —M. & R., carrying on business as 
co-partners in New York, instructed their agents 
in this country, B. & W., to register two trade 
marks for goods of theirs, of which B. & W. had 
the exclusive sale. Such trade marks were 
registered by B. & W. as to one in the name of 
their firm, & as to the other in the name of W. only. 
B. & W., having no beneficial ownership in the 
trade marks, in Aug. 1884, assigned them to M. 
é& It. In Dec. 1884, one of the partners in the 
firm of M. & R. retired, & by a deed assigned 
all his interest in the business of the firm & in 
the trade marks to the continuing partners. In 
Dec. 1885, another partner retired, & three now 
partners joined the firm, but no assignment was 
executed by the retiring partner. Ona motion by 
the present partners in the firm of M. & R., & the 
last retiring partner, under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), 8. 78, that proper 
noticcs of the assignments of Aug. 1881, & Dec. 
1884, might be entered on the Register, & the 
persons entitled under tho last-mentioned assign- 
ment might be entered as the present proprictors 
of the trade marks :—Held: the application might 
be granted, as the trade marks had becn trans- 
initted in connection with the goodwill of the 


PART I. SECT. 6, SUB-SECT. 1.—C. 
r. General rule.|—-For the assign- 
ment of a trade mark to bo operative 
in law, it is not sufticient at an 
assignment of goodwill should accom- 
pan; of ponow: pas teen stor of ie ae 
» 5O rally to com t. 

the rule that a trade mark Cqanol be 
transferred in gross, but the trade 
mark must continue to be a repre- 
sentation of the truth ay Wwartnn lll 





sanctioned b 
commerce.— 
BACCO Co., LTD 
, (1910), I. L. R. 38 


Necessit 


the origin of the goods to which it is 
attached, within the limits of deviation 

the usage of trade & 
RITISH AMERICAN 

. v. MAHBOOB BUKSH 
Calc. 110.—IND 
for registration.]— Al- 
though Trade Mark 
1879, s. 4, requires registration of the 
trade mark before the pore can 
bring an action, & sect. 
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business of M. & R. within the meaning of Patents, 

Designs, & Trade Marks Act, 1883 (c. 57), 5. 70.— 

Re WELLCOME’s TRADE MARK, Re BurRouGHS, 

WELLCOME & Co.’8 TRADE MARK (1886), 32 Ch. D. 

213; 55.L. J..Ch.'542'; 64.1. TI. 493; 34 W. R. 453. 

Annotation :—Refd. Re Magnolia Metal Co.’s Trademks., 
{1897} 2 Ch. 371. 

581. Goodwill assigned after trade mark—To 
same person.|—C., who carried on business as the 
London Pickle Co., was the registered owner of a 
mark, containing various devices, including a 
blank shield & the wordsthe London Pickle Co. C. 
used the mark with the addition of an arm holding 
a dart on the shield & the words trade mark across 
the bottom of the shield. In Apr. 1891, C. 
became bkpt., & the trustee in his bkpcy. sold the 
markto H.inJuly. H.sent acheque to the trustee 
in purchase of the registered brand ‘‘ The London 
Pickle Co.” & all rights thereto. The trustee gave 
a receipt for the money, & in it he said he thereby 
transferred to H. the registered mark. H. then 
proceeded to use the mark as C. had done. In 
Dec. 1891, H. obtained from the trustee a formal 
deed of assignment of the mark, & of the goodwill 
of the part of C.’s business relating to the class of 
goods for which the mark was registered. In 
Jan. 1892, H. commenced an action against M. 
& Co., & C., who had become manager of part of 
M.’s business, for infringement of the mark & for 
passing off their goods as H.’s. Defts. used a very 
similar label in similar colours, bearing the words 
London Pickles, & in a shield the letters L.V. & 
also the words trade mark. Defts. contended that 
(a) the original assignment to I. was void as being 
an assignment in gross; (b) that both then, & at 
the date of the formal assignment, there was no 
goodwill existing to assign, & that therefore the 
assignment to pltf. was bad ; (c) that pltf. did not 
use his mark as registered; (d) that the words 
trade mark in it were misleading; (e) that there 
was no infringement or passing off :—Held: 
(1) assuming the first assignment was not in proper 
form, it was cured by the formal assignment, & 
the trustee showed his intention of passing & had 
power to pass the goodwill, though it might be it 
was of little valuc, & the assignment was thereforo 
valid ; (2) mere additions to a trade mark did not 
disentitle a person who uscd the whole of it to 
an injunction.—HAMMOND & Co. v. MALCOLM, 
BRUNKER & Co. & COLLYNS (1892), 8 T. L. R. 324; 
9R.P. C. 301. 

Annotations :—As to (2) Reld. 7% Clay & Bock (1892), 67 
L. I. 614. Generally, Reid. Jte Paine’s Trade Mks., 
Paine v. Daniel’s Breweries (1893), 68 L. T. 801. 

582. Assignment to designer—Designer being 
purchaser of goods.}—LEauy, Kretity & LEAHY 
v. GLOVER, No. 253, ante. 

583. Assignment of reversionary interest in good- 
will.|—(1) In order that the name of an article 
may be the trade mark of the manufacturer it 
must indicate not the article only, but also that the 
article is manufactured by the person claiming 
the name as a trade mark as distinguished from 
other persons. ‘he name ‘ Magnolia” being 
applied to a certain metal, by whomever manu- 
factured, cannot be registered as a trade mark or 
as the essential part of one. 


for registration of an assigninent, the 
latter sect. does not enact that regis- 
tration shall bo necessary to give the 
effect to such assignment. AREY v. 
Goss (1886), 11 O. R. 619.—CAN. 

a. Assignment by alien propertly 
custodian in Phillimne Islands—E-xtra- 
territorval effect of.J--INGENOHL  v. 
OLSEN & Co. INCORPORATED & HONG 
Kona TRADE MARKS REGISTRAR (1922), 
17 Hong Kong L. HK. 4.—HONG KONG. 





To- 


& Design Act, 


14 provides 
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Sect. 6.—Assignment and devolution of trade marks : 
Sub-sect.1, C. & D.; sub-sects.2 & 3. Sect. 
7: Sub-sects. 1 & 2, A.| 

(2) The words ‘‘ Magnolia Anti-Friction Metal,”’ 
as apne’ to bearings in machinery, have reference 
to the character & quality of the goods within 

Trade Marks Act, 1888 (c. 50), s. 10 (1) (e), 
** Magnolia’? being the name applied to a well- 
known metal; but the word ‘“‘ Magnolia ” alone, 
as applicd to a metal, has not, although it had, 
prior to the registration of the word as a trade 
mark, become known as the name of the metal. 

(3) A word does not become a “ geographical 
name’’ within Trade Marks Act, 1888 (c. 50), 
8. 10 (1) (e), simply because some place on the 
earth has been called by it, its primary significa- 
tion not being geographical, & it not being the 
name of the place where the article named after 
it is manufactured. 

(4) An American co. manufactured a metal, the 
main use of which was in bearings for machinery. 
They had not sold any bearings in this country, 
but had by means of an English partnership | 
trading under their authority procured bearings 
to be made, & had a commercial interest in their 
being made, & they had a reversionary right in 
the goodwill of the business so carried on :— Held : 
the American co. had a business concerned with 
the metal bearings, in connection with the goodwill 
of which a trade mark registered for bearings 
made of the metal in question could be assigned 
under Patents, Designs & Trade Marks Act, 1883 
(c. 57), s. 70.—Re MaGnoria METAL Co.’s TRADE 
Marks, [1897] 2 Ch. 371; 76 I. T. 672; 18 

. di KR. 454; 41 Sol. Jo. 573; 14 R. P. C. 621, 
(.A.; sub nom. Re MAGNOLIA METAL (o.’S TRADE 
MAkks, Hx p. ATLAS Co., 66 I. J. Ch. 598. 


-1nnotations :~ As tv (1) Folld. I’ve Gestetner’s Trade Mk., 
11908] 1 Ch. 513. As to (3) Refd. ?e Cleinent’s Trade Mk. 
(1899), 81 1. 'T. 400, Generally, Reid. Kodak », London 
Stercoscopic & Photographic Co., Kodak ». 
Ke Kodak Trade Mks. (1903), 19 T. L. R. 297 


584. Assignment of goodwill to part of business.] 
— LACTEOSOTE, LTp v. ALBERMAN, No. 566, ante. 


Houghton, 


D. liights of Assignee. 

585. Exclusive user—-Mark registered for all 
goods in a class—Assignment of goodwill in only 
part of goods.| -EKDWARDS v, DENNIS, Ite EDWARDS’ 
TRADE Mark, No. 331, ante. 

586. To sue for infringement— Whether regis- 
tration of assignment necessary.|—Where a trade 
mark has been registered, an assignee of the 
registered proprietor can bring an action to prevent 
the use of the trade mark, without having regis- 
tered the assignment.—InNLEE v. HENSHAW (18886), 
31 Ch. D. 323; 55 L. J. Ch. 273; 53 L. T. 949; 
34 W. KR. 269. 

587. To deny allegation of passing off—If goods 
not represented to be those of plaintiff—Assignment 
by operation of law.]—INGENOHL v. WING ON & 
Co. (SHANGHAI), Lirp., No. 575, ante. 


SUB-SECT. 2.—DEVOLUTION. 
588. Devolution on personal representatives of 
deceased owner.|—Partnership stock includes the 
goodwill of the business & the right to use the 


PART I, SECT. 6, SUB-SECT. 1—D. 

b. Exclusive wser.])-—~The essentia) 
elements of a legal trade mark are: 
(1) tho universality of right to its uso, 
1.€. the right to use it the world over 
&8 & represcntation of, or substitute 
for, the owner’s signature; (2) ex- 
clusivoness of the right to use it.— 


c. Sale o 


BUSH MANUFACTURING Co. v. HANSON 
& MOLAUGHLIN (1888), 2 Exch. C. R. 
557.—CAN, 


PART 1 SECT. rf SUB-SECT. 1. 
goods stated to have gone 


through ent process 
MOSTAVE (1895), Q. R. 85. C, 411.--CAN. 
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trade mark; & on the purchase, by a surviv} 
partner from the exors. of a deceased i ‘et 
the partnership stock at a valuation, the value of 
the goodwill & the trade mark must be taken into 
account.—-HALL v. BARROWS (1863), 4 De G. J. & 
Sm. 150; 3 New Rep. 259; 88 L. J. Ch. 204, 
9 L. T. 561; 28 J. P. 148, 10 Jur. N. 8. 65; 12 
W. R. 322; 46 B. R. 873, L. C, 


Annotations :—Refd. Leather Cloth Co, v. American Leather 
Cloth Co. (1863), 1 Hem. & M. 271; : 
(1864), 4 De G. J. & Sm. 352; McAndrew v. Bassett 
(1864), 4 New Rep. 12; Maxwell v. Hoge, Hogg v. Maxe 
well (1867), 2 Ch. ADD. 307; Levy v. alicer (1879), 10 
Ch. D. 436; Singer Manufacturing Co. v. Toog. (1582), 
8 App. Cas. 15; Goodfellow v. Prince (1887), 35 Ch. D. 9 
Mentd. !Ainsworth v. Walmsley (1866), L. R. 1 Eq. 618; 
Jteynolds v. Bullock (1878), 47 L. J. h. 773 ; Steuart! v. 
Gladstone (1879), 10 Ch. D. 626; Borthwick v. Evening 
Post (1888), 37 Ch. D. 449; Trogo v. Hunt, [1896] A. C. 
7; Page v. Ratliffe (1897), 76 L. T. 68; Jennings v., 
Jennings (1898), 77 L. T. 786. 
589. .|—LEATHER CLOTH Co. v, AMERICAN 

LEATHER CLOTH Co., No. 570, ante. 








590. .|\—He FARINA’s TRADE Marks, No. 
567, ante. 
591. }—An action to restrain the infringe- 





ment of a registered trade mark with the usual 
claim for an account of profits & damages is not 
within the rule actio personalis moritur cum 
persona, but, being brought in respect of injury 
to the property of the owner of the mark, may be 
continued by his exors. after his death.—OAakEY & 
Sons v. DALTON (1887), 35 Ch. D. 700; 56 L. J. 
Ch. 823; 57 L. T. 18; 35 W. R. 709; 8 T. L. R. 
701. 


SUB-SECT. 3.—APPORTIONMENT ON DISSOLUTION 


OF PARTNERSHIP. 
See Trade Marks Acts, 1905 (c. 15), 8. 28; 1019 
(c. 79), 8. 12, Sched. IT. 


Srcr. 7.—INFRINGEMENT OF TRADE MARKS. 
SUB-SECT., 1.—IN GENERAL. 


592. What amounts to infringement.|—A man 
may take the trade mark of another ignorantly, 
not knowing it was the trade mark of the other ; 
or he may take it in the belief, mistaken but 
sincerely entertained, that in the manner in which 
he is taking it he is within the law, & doing nothing 
which the law forbids ; or he may take it knowing 
it is the trade mark of his neighbour, & intending 

& desiring to injure his neighbour by so doing. 

But in all these cases it is the same act that is 

done & in all these cases the injury to pltf. is Just 

the same. The action of the ct. must depend upon 
the right of the pltf., & the injury done to that right. 

What the motive of deft. may be, the ct. has very 

imperfect means of knowing. If he was ignorant 

of pltf.’s rights in the first instance, he is, as soon 
as te becomes acquainted with them & perseveres 
in eenelns upon them, as culpable as if he had 

originally own them (LORD CAIRNS, C.).— 

~ SINGER”? MACHINE MANUFACTURERS v. WILSON 

(1877), 3 App: Cas. 376; 47 L. J. Ch. 481; 26 

W. RK. 664, H. L. 

Annotations :—Consd. Mitchell ». Henry (1880), 15 Ch. D. 
181; Singer Manufacturing Co. v. Loog (1882), 8 App. 
Cas. 15; Bodoga Co. v. Owens hee 6 R. P. O. 286 ; 

. P. C. 31; Powell v. 


Bodega Co. v. Owens (1889), 7 
d. Hight of person to appropriate to 
own use—Name suppasted ty) trade. }— 
A person may to some extent appro- 
riate to his own use @ Dame suggested 
y his trade, without infringing the 
law relating to trade marks or trade 
descriptions.—R. ULLAH MAL- 


a. v. BAKA 
.J—MAOKEDIE 2. LIK (1904), I. L. R. 31 Cale. 411.—IND. 
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bam Brewery Co., [1896] 2 Ch. 54; Bow v. Hart, 
atta ‘ K. B. B94. Apld. Havana & Tobacco 
actories v. Oddenino, pi a4] 1 Ch. 179. Kefd. Cheavin 
v. Walker (1877), 5 Oh. D, 850 ; Condy v. Mitchell (1877), 
37 L. T. 766; Linoleum epee Co. ». Nairn 
(1878), 7 Ch. D. 834; Metzler v. Wood (1878), 47 L. J. Ch. 
62 egert v. Findlater (1878), . D. 801; Orr 
E v, Johnston (1880), 13 Ch. DN. 434; Re Palmer's 
oft (ihe, De S04; Blatr v. Stook (1884), 
52 L. T. 123; He Choriton & Dugdale‘s Trade Mk. (1885), 
53. T. 337 ; Slazenger v. Feltham (1886), 6 R. P. C. 531 ; 
Borthwick v. Evening Post (1888), 37 Ch. D. 449; 
Ladler eT GO L. T. 27; Turton v. Turton (1889), 
42 Ch. D. 128; Tallerman v. Dowsing Radiant Heat Co. 

{1900} 1 Ch. 1; Re vert s Trade Mk., Re Hall & Wood- 

house’s Trade Mk. (1901), 18 T. L. R. 214; Bourne v. 

Swan & Kdgar ( 1008), 51 W. R. 213; Universal Winding 

Co. v. Hattersley (1915), 32 RK. P. C. 479; Pullman v. 

Pullman (1919), 36 R. P. C. 240; Goodall v. Waddington 

(1924), 41 It. P. C. 658. Mentd. Re Crook’s Trado Mk. 

(1914), 110 L. T. 474. 

593. Infringement must be of mark as a whole.] 
--The owners of a trade mark consisting of the 
words ‘“ Rugby Portland Cement,” with other 
particulars, commenced an action to restrain defts. 
from sprees sara the trade mark & from executing 
orders for Rugby Portland Cement otherwise than 
by supplying pltfs.’ cement & from using the word 
‘* Rugby ” in connection with cement other than 
pltf.’s, & from passing off cement not of pltf.’s 
manufacture as & for pltf.’s, alleging that pltf.’s 
cement was known as ‘‘ Rugby Portland Cement,”’ 
& that ‘‘ Rugby’”’ where applied to Portland 
Cement, denoted pltf.’s cement, & no other. The 
only evidence as to infringement of the trade mark 
was that defts. supplied their cement to persons 
ordering Rugby & Rugby Portland Cement :— 
Held: (1) there was no evidence of any infringe- 
ment of the trade mark as a whole, & that part of 
pitf.’s case failed on that ground ; (2) the evidence 
showed that the terms ‘‘ Rugby” & ‘ Rugb 
Portland Cement ”’ did not denote pitf.’s cement 
no other, but were terms known in the trade as 
applicd to cement from this district ; (3) there was 
no evidence of deception on the part of defts.— 
RuGBY PORTLAND CEMENT Co., LTp, v. RuGBy & 
NEWBOLD PORTLAND CEMENT Co., Lrp. (1891), 
9 KR. P. C. 46, C. A. 

594. Publicity to judgment in infringement 
action-—Desirability of.)—Smiru (J. T.) & JONES 
(J. E.) Lrp. v. SERVICE, REEVE & Co, No. 728, post. 


SUB-sECT, 2.—TESTs OF INFRINGEMENT. 
A. In General. 

595. Resemblances & differences —- Whether 
arising naturally from necessity of case.]—In an 
alleged infringement of a right to trade marks, 
the ct. must ascertain whether the resemblances & 
the differences are such as naturally arise from the 
necessity of the case, or whether, on the other 
hand, the differences are simply colourable, & 
the resemblances such as are obviously intended 
to deceive the purchaser. Pltfs., in Lie manu- 
facture & sale of ‘ Taylor’s Persian Thread,’ had 
acquired a right to certain distinctive marks by 
invention & user for a long period :—Held: they 
were entitled to an injunction to restrain the 
adoption of such marks by a third party. 

Semble, in granting injunctions, the ct. looks 
rather to the points of resemblance, & the intention 
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596i. Imitation.J—DARLING v. BAR- 
saLou (iss0r Se Poe LEN plaster under that name is not an 
37; Q. R. 1 Q. B. 218.—CAN. consisting of 
Thomson Tews Go, (i9ia), aie 
- » oO on 
N, Zz. L. I. 1123,.—N.Z. 


e. Word descriptive of material used 
plaster.|—The word “‘ asbestic ” pre- 


in ASBESTOR 
fixed to ‘‘ wall plaster’ boing merely 


descriptive of the material used in the 
plaster, the sale by other purties of 


nfringement of a rogiatered trade mark, 
the words 
lastcr ’’ surmounting 
which was inscribed the letter 
“A” & the continuance of such sale 
cannot be preventer by injunction.— 
110 Co. v. SCLATER = extend: 
Co, (1900), Q. R. 18 8. C. 360.—CAN. c 
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of the parties in adopting them.—Tayv.Lor v. 
TAYLOR (1854), 2 Eg. Rep. 290 ; 23 L. J. Ch, 255 ; 
22 L. T. O. 8S. 271. 

oe Imitation.]|—-BEARD v. TURNER, No. 600, 
post. 
Pad ———~.]---WYLAM v, CLARKE, [1876] W. N. 


598. -——— Essential characteristics must be 
copied.]|——WooLLAM v. RaTcLirF, No. 615, post. 

599. ——-—-  Plaintiff’s advertisements de- 
scribing trade mark material.) —- HENNEssy 
(JAMES) & Co. v. KEATING (1908), 24 T. L. R. 534 ; 
h2 Sol. Jo. 455; 25 R. P. C. 361, H. L. 

800. Use of different mark—Necessity for 
other indicia to show imitation.|—(1) A trader 
may establish a trade mark by the use of a crest, & 
anything which amounted to an imitation of the 
crest as a trade mark would be restrained by the 
ct. But the use of a different crest by another 
trader, if ton accompanied by other indicia to 
make it a colourable imitation of the trade mark 
of pltf. will not be restrained. 

(2) Pltf. laid by for two ycars before filing his 
bill for an injunction, having scen labels of deft. 
exhibited ublicly, which he now complained of 
as being colourable imitations of his labels :—Held : 
such laches disentitled pltf. to relief.—BEARD v. 
TURNER (1866), 13 L. T. 746. 

601. ——— Of title & cover of book.|—Jlurcil- 
INGS v. SHEARD, [1881] W. N. 20 
Use of same mark.]—<Sce Sub-sect. 2, U., 








post. 
- Use of similar mark.]-—Sce Sub-sect. 2, D., 
post, 

602. Manufacturer supplying goods to plaintiff— 
Mark on goods registered by plaintifY—Supply of 
same goods to defendants—No contract for exclu- 
sive supply to plaintiff.|—Pltf., a cigar merchant in 
London, registered a label at Stationers’ ITall, which 
he requested G., the manufacturer af Havannah 
who supplied him with cigars of a particular 
description, to affix to each box consigned to him. 
G. accordingly affixed the label, with his own name 
as manufacturer, to all boxes so consigned.  Pitf. 
subsequently discovered that GQ. was supplying 
cigars of the same description, & with the same 
label, to defts., who were G.’s agents, & brought 
his action to restrain the alleged infringement of 
his trade mark. On a motion for an injunction 
against defts.:—Held: there being no evidence 
of any contract that G. should supply pltf. exclu- 
sively with that description of cigars, the ct. could 
not, on an interlocutory application, restrain 
defts. from using the label. -Iimscn v. JONAS 
(1876), 3 Ch. D. 584; 45 L. J. Ch. 364; 35 1, T. 
228. 

603. Colour of marks.|—In deciding the ques- 
tion of piracy of a trade mark, the colour of the 
marks cannot be taken into account, & the only 
test is a comparison of the uncoloured diagrams.— 
NUTHALL v. VINING (1880), 28 W. KR. 330, C. A. 

604. Importation of foreign goods bearing in- 
fringing mark.]—JoserH RopGcERs & Sons, LTrp. 
v. ROTTGEN (1889), 5 T. L. R. 678. 

05. .|—In an action for infringement of 
trade marks & a design, pltfs., who were manu- 











no asia ee ee 





f. supreaean produced by mark.) — 
In deciding whether there is infringe- 
ment or not, the ct. will consider the 
impression produced by tho mark as a 
whole. —WAMPOLE (HENRY K.) & Co., 
LTp. v. WALPOLE (HENRY 8.) & Co, & 
Honrngr, (1925) Exch. O. R. 61.—CAN, 
g. Stmuar mark previously regis- 
tered in Uniled States—Infringement by 
1 user of mark to another 
ountry.}—Applts. in 1910 adopted & 


*‘ asbestic 
a trowell 
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facturers of ‘‘ Dunlop’? pneumatic tyres, alleged 
that defts. had imported for sale in England tyres 
made by the French Dunlop co., which owned 
trade marks identical with those of the English 
Dunlop co. In an earlier action for a similar 
alleged infringement against a firm of B. & R., 
defts. in that action had submitted to an injunction 
& had undertaken to return to France the tyres 
complained of. Shortly afterwards, the business 
of B. & R. had been taken over by deft. co. It 
was alleged by deft. co. that six of the tyres as to 
which complaint was made by pltfs. were tyres 
that had been ordered in the earlier action to be 
returned to Krance & accidentally had not been 
returned. Pltfs. adduced evidence directed to 
prove an alleged sale of a tyre by defts. to an 
employee of pltfs., & to prove that consignments 
of tyres from abroad to defts. had included French 
“Dunlop” tyres. Defts. adduced contrary evi- 
dence, & contended that pltfs., having ascertained 
that the alleged infringing tyres were lying at the 
docks, & not having instituted criminal proceed- 
Ings 1n respect of them, were disentitled to equit- 
able relief :—Held : the sale of the six tyres was of 
relatively little importance ; as to the alleged sale 
to pltf.’s employee, the evidence of pltfs. was to be 
accepted ; there had been an importation by defts. 
of tyres, including French ‘‘ Dunlop” tyres bearing 
the registered trade marks & registered design 3; & 
pltfs. were not, by their conduct, disentitled to 
equitable relief. An injunction to restrain infringe- 
ment of the trade marks & design was granted, 
with an order for delivery up or destruction & 
an inquiry as to damages. An application by 
defts. to be allowed to send the infringing tyres to 
their original source, as an alternative to delivery 
up, was refused.—-DUNLOP RUBBER Co., LYD. v. 
Boorn (A. A.) & Co., Lrp. (1926), 43 R. P. C. 139. 

606. Consideration of circumstances of parties.] 
MELACHRINO (M) & Co. v. MELACHRINO EGYPTIAN 
CIGARETTE Co. & MELACHRINO, No. 732, post. 

607. Taking marked part of plaintiff’s machine— 
Putting part on one of defendant’s machines.] -~ 
(TARRISON v. WOODROFFE, Re HARRISON’S TRADE 
MARK, No. 308, anle. 

608. Use of disclaimed part of mark.] —In 1876 
Ifubbuck & Son registered a trade mark, consisting 
of a representation of the Royal Arms with the 
words “ White Zinc” below them, & the words 
‘** Hubbuck’s Patent, London,” arranged in cir- 
cular form round the Arms & the other words. 
The trade mark was registered in class 1 for paints, 
user for twenty years prior to 1876 being claimed. 
In 1879, the Keyister was rectified by order of the 
ct. by a memorandum, by which the then pro- 
prictor of the mark disclaimed any exclusive right 
to use the coat of arms or the words ‘ White 
Zinc,’ or the word ‘“ Patent.” In 1897, Thomas 
Tlubbuck & Son, Ltd., the successors of Hubbuck 
& Son, & the proprietors of the trade mark, com- 
menced an action against William Brown, Sons & 
Co., to restrain infringement of the trade mark, & 
passing off of deft.’s goods as the goods of pltfs. 
Defts. used a mark consisting of the Royal Arms 
surrounded by the words ‘‘ William Brown, Sons, 
& Co., Glasgow & London,’’ which were between 





had since used in Newfoundland a 
certain trade inark in connection with 
tobacco. In 1915 they found that 
resp. was importing into & selling in 
Newfoundland tobacco bearing a 
Similar inark. ‘They thereupon regis- 
tered their trade mark under the 
Nowfoundland Tirade Marks Act, & 


infringement. 


the 


commenced an action against resp. for 
The trade mark upon 
the imported tobacco had been used 
in the United States from 1896, & it 
was ** protected by law ” in the United 
States, within the mea of sect. 2 
oO above-mention 

Applts. when they adopted their trade 


TRapE Marks, Trade Names AnD Desiens. 


two concentric circles, & in a line below the circles 
the words, ‘‘ White Zinc Paint’ occurred. At the 
date of action, both pltfs. & defts. used their marks 
by stencilling them in white on kegs of paint, pltfs. 
putting the words ‘‘ Trade Mark ”’ in a line below 
their mark, & they both exported such kegs to 
Spanish-speaking countries, in which countries 
pltfs. alleged that their mark had, by reason of the 
Royal Arms on it, acquired the name of ‘ Dos 
Leones.” Pitfs. alleged a fraudulent course of 
conduct by defts. & their predecessors extendng 
over a period of many years, & complained of the 
get-up of deft.’s goods. Defts. alleged long user 
by them of the Royal Arms in a circle, & acqui- 
escence by pltfs. They also alleged that the use by 
pltfs. of the word ‘‘ Patent ’? was a misrepresenta- 
tion. It was held that the conduct of defts. had 
not been fraudulent; the distinctions between 
the marks were so obvious as to prevent any 
probability of deception; in view of the dis- 
claimer, pltfs. could not complain of the use by 
defts. of the Royal Arms, & if defts.’ goods also 
acquired the name of ‘‘ Dos Leones,’”’ by reason of 
their use of the Royal Arms, pltfs., as they could 
not claim the exclusive use of such arms, could not 
complain. The action was dismissed :—lHeld: 
the trade mark was, in view of the disclaimer, only 
for a combination, & defts. had not taken that 
combination. On the passing off, pltfs. had failed 
to establish their case.—Huspauck (Tuomas) & 
Son, Lrp. v. BROWN (WILLIAM) Sons & Co. (1900), 
17 R. P. C. 638, C. A. 

Annotation :—Consd. Alaska Vuchers’ Assocn. v. 

(1901), 18 R. P. Cc. 129. 

609. Salesman on commission having right to 
mark—Salesman refusing to accept delivery of 
goods—Sale of goods by defendant at request of 
railway company.|—A salesman on commission 
may be the proprietor of a trade mark in respect of 
the goods which he sells on commission. 

A. trade mark may be registered in connection 
with vegetables & other natural products of the 
earth. 

Pitfs. were salesmen of vegetables on com- 
mission in Covent Garden market. They dealt 
largely in the vegetables of a growcr named W., 
on whose care and skill in selecting, grading, & 
packing they knew they could rely. They regis- 
tered a trade mark under classes 42 & 50 in Sched. 
III. to the Trade Marks Rules, 1890, & painted the 
same upon the baskets in which they sold the 
vegetables. Their practice was to send baskets 
with their trade mark upon them to W., who filled 
the baskets & forwarded them by rail to ee 
Pltfs.’ trade mark was well known & goods sold by 
them under that mark had a high reputation in 
the market. 

Owing to a dispute between them & the railway 
co. pltfs. refused to take delivery of nine baskets 
forwarded by W. as aforesaid. The railway co. 
then procured defts. under an indemnity to sell 
in the market the contents of the nine baskets. 
Defts. sold the contents in or from the baskets 
themselves :—Held: the vegetables so sold by 
defts. were the goods of pltfs. by virtue of selection, 
certification, dealing with, or offering for sale 
within the meaning of Trade Marks Act, 1905 
(c. 15), s. 3; there was nothing to prevent pltfs. 
from registering a trade mark in connection with 


Crooks 


Inulth were ignorant of the existence of 
the other trade mark :—Held: applts. 
were properly registered in Newfound- 

respect of their trade mark, & 
were entitled to an injunction against 
resp.—IMPERIAL ‘ToBAcco Co. EW- 
FOUNDLAND), Lip. v. Durry, [1918] 
A. C. 181, 2, C.—NFLD. 


statute. 
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those goods; & defts. had committed an infringe- 
ment of that trade mark.—MaJon BROTHERS v. 
FRANKLIN & Son, [1908] 1 K. B. 712; 771. J. 
K. B. 601; 98 L. T. 925. 

610. User on defendants’ goods.]—Pltfs., who 
were the registered proprietors of trade marks 
consisting of or including the word ‘‘ Carbotron ”’ 
registered for fuel, brought an action to restrain 
infringement of trade marks, & passing off fuel not 
their goods as or for such goods by means of the 
use of the word ‘“‘ Carbotron ’”’ or otherwise. & 
moved for an interlocutory injunction. They 
alleged that fuel, not their guods had on two occa- 
sions been grids by defts. in response to written 
orders, for ‘‘ Carbotron ”’ fuel, which orders were 
sent at the instance of pltfs. by hand to defts.’ 
shop. There was aconflict of evidence as to what 
occurred on these occasions, but the receipts given 
referred to the goods merely as fuel, & deft.’s 
shopman did not use the name “ Carbotron,”’ 
& he alleged that fuel was verbally asked for :—- 
Held: there had been no infringement of trade 
mark, there having been no use of the word 
‘Carbotron ’’ upon or in connection with the 
goods of defts.; & the evidence did not establish 
that the attention of the deft.’s shopman was 
drawn to the fact that ‘‘ Carbotron ”? was ordered. 
The motion was refused.—PETERS (C. A.), LTb. v. 
Domestic INVENTIONS Co. (1908), 25 TR. P. C. 387. 

611. Same class of goods.|—Hpwanrps v. 
DENNIS, /te EDwWanrps’ TRADE Mark, No. 331, ante. 

612. .}—RBouRNE v. SWAN & EDGAR, 
Lrp., te BOURNE’s TRADE Marks, No. 311, ante. 

613. Vocalisation.|—Oxo, Lrp. v. Kina, No. 
O71, post. 











B. Deception. 

614. General rule—Infringing mark must be 
calculated to deceive.|—(1) If A. has acquired pro- 
perty in a trade mark, which is afterwards adopted 
& used by 3B., in ignorance of A.’s right, A. is 
entitled to an injunction, but not to an account 
of profits or to compensation except in respect 
of any user by B. after he became aware of the 
prior ownership. 

(2) The ct. must, however, be satisfied that the 
resemblance was such as would be likely to cause 
the one mark to be taken for the other.—KDKELSTEN 
v. EDELSTEN (1863), 1 De G. J. & Sm. 185; 71. T. 
768; 9 Jur. N.S. 479; 11 W. R. 828; 46 H.R. 
72, L. C. 

«lnnotations ;—Consd. Bourne 7. Swan & Kdgar, Ie Bourne’s 
Trade Mks., [1903] 1 Ch. 211: Yeatman v. HWomberger 
(1912), 107 L. 'T. 712. Refd. Moet v. Couston (1864), 33 
Beav. 578; Cope ». Evans (1874), L. R. 18 Eq. 138; 
Johnston v. Orr Ewing (1882), 7 App. Cas. 219; Singer 
Manufacturing Co. v. Loog (1882). 8 App. Cas. 15; Lever 


v. Goodwin (1887), 36 Ch. D. 1: Humphries v. Taylor 
Drug Co. (1888), 59 L. T. 820; Saxlehnor v. Apollinaris 
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6141. Gencral rule—Infringing mark 
Tet ere rere to i alae lr 
‘ ‘RADE ARK 00), 
Vv. L. R. 203.—AUS. a a 
614 fi. ~~. J—FIST v. VICKERY 
ua (1911), 13 W. A. L. R. 20 


614 iii. .J—In an action for 
infringement of a trade mark rogis- 
tered under Trade Marks Act, 1865 
(N.S.W.), whore the mark used by the 
deft. is not an exact or substantially 
exact copy of pltf.’s registered mark, 
but is a colourable imitation of it, the 
ol. must be further satistied that. the 
use by deft. of his mark is likely to 
lead to decoption, & for that urpose 
the ct. must take into consideration 
all the circumstances surrounding the 
Cares ae ee a (HENRY) & 

es TD. v. DDY 
19 C. L. I. 641.—AUS. oeee 





614 


are hiusled & 








by the 


614 vi, 





614 vii. 





614iv. —— ---—.] 

DARLING, [1924] St. RK. Qd. 123.—AUS. 

Vv. — —.}—The imitation of 
labels & wrappers pyboreay: the public 
p e 
restrained as a fraud upon him, & 
though an imitation will be deemed 
colouruble, if it be such that a careful 
inspection is requircd to distinguish 
it, yet a ct. will not interfere when 
ordinary attention would cnablo a 
purchascr to discriminate. 
enough that a careless, inattentive or 
illiterate purchaser might be deceived 


PARR (circa 1874), Rk. I. D. 98.—CAN. 


-/—Bostron RUBBER 
SHOE Co. v. BOSTON RUBBER Co. OF 
MONTREAL (1902), 22 C. L. T. 275; 32 
S. Cc. R. 315.—CAN 








whether a trade mark so resembles 
another as to be calculated to deccive, 
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Co., [1897] 1 Ch. 893; Weingarten v. Bayer (1905), 92 
L. T. 511; Slazenger v. ;palding, [1910] 1 Ch. 257; Spal- 
ding v. Gamage (1915), 84 L. J. Ch. 449. Mentd. Nocton v. 
Ashburton, [1914] A. C. 932. 


615. ——.]—It is not necessary, in order 
to give a right to an injunction, that a specific 
trade mark should be infringed; it is sufficient 
that the ct. should be satisfied that there was, on 
the whole, a fraudulent intention of palming olf 
deft.’s goods as those of pltf. But, in such a case, 
it is essential that the imitation should be neces- 
sarily calculated to deceive; & where it did not 
appear that any one had been, in fact, deceived, 
& a material part of pltf.’s peculiar inarks had been 
omitted, the ct., notwithstanding strong circum- 
stances of suspicion, refused to interfere. — 
WoOoOLLAM v. RATCLIFF (1863), 1 Hem. & M,. 259; 
71 BK. R. 118. 

Annotation :—Roefd. Cope v. Evans (1874), L. RK. 18 Eq. 138. 

616. -|—No trader can adopt a trade 
mark so resembling that of another trader that 
persons purchasing with ordinary caution are 
likely to be misled, though they would not be mis- 
led if they saw the two trade marks side by side. 
Nor can a trader, with even some claim to the 
mark or name, adopt a trade mark which will 
cause his goods to bear the same name in the 
market as those of a rival trader.—SxEIxo v. 
PROVEZENDE (1866), 1 Ch. App. 192; 14 L. T. 
314; 12 Jur.N.S. 215; 14 W. R. 357, L. C. 


Annotations :—~—Distd. Raggett v. Findlater (1873), L. R. 17 
a 29, Apld. Cope v. Kvans (1974), L. KR. 18 Eq. 138; 
Wilkinson v. Griffith (1891), § KR. P. C. 370; London 
General Omnibus Co. v. Felton (1896), 12 I. I. HR. 2133 
Powell v. Birminghain Vinegar Brewery Co., (1896 | 2 are , : 











v 


Cooper & Mcleod v. Maclachlan (1901), 18 IR. P. Cc. 

Refd. Wotherspoon v. Currie (1872), L. R. 5 i. L. 508 ; 

Orr Kwing v. Johnston (1879), 40 L. T. 307 ; Montgomery 

». Thompson, [1891] A. ©. 217; Pinet v. Maison Pinet 

(1897), 77 L. T. 322; Saxlehner, v. Apollinaris Co., [187] 

1 Ch. 893; Payton wv. Snelling, Lampard (1901), 85 L. T. 

287; Worcester ltoyal Porcelain Co. v. Locke, Same v. 

Rhodes (1902), 18 IT. L. R. 712; Le Imperial Tobacco 

Co.’s ‘Trade Mk., [1918] 2 Ch. 207. 

617. —--—,.]|—Bill by traders, praying for a 
declaration of their right to a certain trade mark, & 
for an injunction to restrain defts. from using a 
brand alleged to be an imitation of it, dismissed 
with costs, there being no evidence of actual 
deception, & no such imitation of pltf.’s trade mark 
as, in the opinion of the ct., made deception pro- 
bable.—Cornr v. EVANS (1874), L. R. 18 Eq. 138 ; 
30 lL. T. 292; 22 W. RR. 453. 

Annotations :-—Refd. Jte Mccus’ Appln., [1891] 1 Ch. 41; 

Ieddaway v. Bentham Wemp Spinning Co. (1892), 67 L. 'T. 


301. 
.| ~In 1862 letters patent for an 





618. 
improved water filter were taken out by S. C. in 
the name of himself & hissonG.C. In the same 
year S. C. died, & the business was afterwards 
carried on by G. C., who made & sold filters under 








visual resemblance is not. necessarily 
tho only thing to be considered; the 
possibility of confusion to the ear may 
also bo an_ element.—DORAN  v. 
HoGADORE (1906), 11 O. L. R. 321; 7 
QO. W. RR. 349.—CAN, 

614 viii. -}]~—- BALFouR & 
Co. v. KILBURN & Co. (1862), 1 Hyde, 
270.—IND. 

614 ix. ——. #}—- EWING v. GRANT, 
SmituH & Co. (1863), 2 Hyde, 185.— IND. 


— Foealrt v. 


injured will bo 














It is not 614 x. ./—A person has a 
right to use any marks be pleases so 
long as they are not calculated to inis- 

resemblancc.—JOHNSON t. ~Jead the public, & do not infringe any- 


body’s trade mark.—-NEMI CHAND v, 
WaLLACE (1907), I. L. R. 34 Cale. 
495.—IND. 
614 xi. ’ AVIS v. WILCK- 
ENS (1878), 4 N. Z. Jur. N. 8. 35.—N.Z. 
-J—In deciding 614 xii. —— ——.J— SanitTas Cuo., 
Lrp. v. OGLE (1895), 14 N. Z L. RB. 
361.—N.2Z. 


—_—- ———., }— 


218 
aos me nfringement of trade marks: Sub-sect. 


, B. 
the patent, & affixed to each filter a label bearing 
the inscription, ‘S. C.’s improved patent gold 
medal self cleaning rapid water filter.”” In 1865 
the patent was allowed to drop. In 1867, G. C. 
began to use his own initials instead of his father’s 
on the labels, &, notwithstanding the expiration 
of the patent, he continued to place above the 
descriptive words a medallion containing the royal 
arms, surmounted by the words, ‘‘ By her Majesty’s 
Royal Letters Patent.’’ In 1875, defts. who had 
formerly been in G. C.’s employ, commenced to 
manufacture & sell filters similar in appearance of 
those of G. C., & on which were affixed labels 
bearing the inscription ‘‘S. C.’s patent prize 
medal self cleaning rapid water filter, improved & 
manufactured by W. & co.” :—Held: G. 0. was 
not entitled to an injunction restraining defts. 
from using the labels, (a) because the label used by 
G. C. was not a trade mark, but only a description 
of the article ag made according to S. (.’s patent, 
which was common to all the public 3; (6) because 
deft.’s label was not a fraudulent imitation of that 
of G. C., calculated to deceive the public ; (ce) be- 
cause G. C.’s label, taken in conjunction with the 
royal arms, constituted such a false representation 
of the subsistence of the patent as to disentitle him 
to relief.—CHEAVIN v. WALKER (1877), 5 Ch. D. 
850; 46 L. J. Ch. 686; 37 1. T. 800, C. A. 
Annotations :—Distd. Gridley v. Swinborne (1888), 52 J. VP. 
791. Refd. Ive Palmer’s Trade Mk. (1883), 24 Ch. D. 501; 
Reddaway v. Kanham, [1895] 1 Q. B. 286: Powell v. 
Birmingham Vinegar Brewery Co., [1896] 2 Ch. 54. 
619. ——- ——-.]—-Orr EKwina & Co. v. JONN- 
sTON & Co., No. 185, ante. 
— .| — HUTCHINGS v. 
[1881] W. N. 20. 
621.—- — .1—BLAIR v. STocK, No. 155, ante. 
622, —- — --—.|—M. in 1893 purchased the 
business & trade marks of S. Grifliths & Sons, tra 
manufacturers, & in 1894 registered as an old mar 
for animal traps a trade mark consisting of the 
name 8S. Griffiths with three stars & I X L., which 
stars were commonly used in the trade to denote 
quality, & the exclusive use of them was disclaimed. 
S. Griffiths had also used similar marks with one & 
two stars instead of three. In 1876 S. Griffiths 
had registered ‘‘I X L,” alone, & this mark was 
assigned to M. From early in 1894 H. Griffiths, 
who had been connected with S. Griffiths & Sons, 
carried on the business of trap manufacturer, 
using his name & the stars on his traps, & in 1899 
he sold the business, which had then only a small 
turnover, to S. & S., trap manufacturers, for 
£650, & S. & S. continued to carry on the business 
under the name of I. Griffiths, marking their traps 
inthe same way. M. commenced an action against 
S. & S. for infringement of his registered trade 
mark & for passing off. M. contended that his 
traps were known as “ Griffiths’’”’ traps, & that 
defts. had purchased E. Griffiths’ business to 
secure the name Griffiths; defts. contended that 
““T X L” was the distinguishing mark of pltf.’s 
traps, & that they were known as ‘‘ I X L”’ traps: 
efts. had not infringed the trade mark & the 
“IT X L” was the feature by which pltf.’s traps 
were known, & defts. goods were not calculated to 
deceive. ‘The action was dismissed with costs.— 
MARSHALL v, SIDEBOTHAM (1900), 18 R. P. C. 43. 
623. -}—H. & co. were the registered 
owners of label trade marks consisting of a frame 
of vine leaves surrounding a space, in which their 
name appeared, & enclosing in the top centre 
an “arm & battle axe”' device, which was also 
registered by them as a trade mark; these labels 
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were used by them printed in gold on a white 
ground upon their bottles of Oognac brandy, in 
which they did an extensive & old-established 
trade. They brought an action for injunctions to 
restrain both infringement of trade mark & pases 
off against D., who served R. with a “ thir party 
notice,” K. being joined as co-deft. at the trial, 
in respect of bottles of brandy, a limited quantity 
of which had accidentally been acquired by R. 
from whom D. had purchased a few, & which were 
labelled with a label printed in gold on a white 
ground, & consisting of a similar frame of vine 
leaves, surrounding a space in which appeared the 
name of “ Jules Chateau et Cie,’’ but in this case 
the small top centre space occupied by the device 
on pltf.’s label was filled up by continuing the vine 
leaf frame :—Held: although whoever designed 
deft.’s label must have copied the vine leaf part 
thereof from pltf.’s label, yet as the evidence 
showed that vine leaves encircling a label printed 
in gold on a white ground were common to the 
trade, deft.’s label, containing a different name & 
not containing the device of pltf.’s, was not 
calculated to deceive. The injunctions asked for 
were refused with costs —HENNESSY & CoO. Uv. 
DomPpE (1902), 19 R. P. C. 333. 


624. — — -.|——BoURNE v. SWAN & EDGAR, 
Lrp., te BouRNE’s TRADE Marks, No. 311, ante. 

25. — - .|\—FAIRBANK (N. K.) Co. v. 
Cocos Burrin MANUFACTURING Co. (1903), 20 
T’.. L. RR. 58. 

626. - — —- .J—Pltfs. who were a foreign 


firm & publishers of picture post cards, in Jan. 
1910, opened a branch of their business in London 
& registered as their ‘Trade Mark” a heart 
shaped design with the initials ‘ 1K.A.S.” in the 
centre. They had previously used this mark 
abroad on their photographs, some of which had 
been sent to England & sold to wholesale dealers. 
Shortly after the establishment by pltfs. of the 
branch of their business in London, deft. co. was 
formed & registered for the purpose of publishing 
picture post cards, which had in the corner a heart, 
in the centre of which was printed very small a 
letter & a number. The design of pltf.’s heart 
was somewhat different from defts.’ design being 
considerably broader than it was long, while deft.’s 
design was the conventional shape of a heart. 
Pitfs. brought an action against defts. for infringe- 
ment of their trade mark & for passing off, & 
alleged that people had been misled by the mark 
on deft.’s cards :—J/eld : the characteristic feature 
of pltf..s trade mark was the initials & not the 
design of a heart: there was no likelihood of 
deception & no one would be likely to mistake 
deft.’s mark for pltf{s.—SCHUWERDTFEGER (H. A.) & 
Co. Act. v. HART PuBLIsHING Co., Lrp, (1912), 29 
RP. C. 236. 

627. —-— — -.J]—ARDATH Touacco Co., Lrp 
v. SANDORIDES (W), Irp., No. 673, post. 

628, ——- -—-.]—TDltfs. in an action for in- 
fringement of trade marks & for passing off carried 
on a large business as manufacturers of toy goods, 
including children’s cycles, which they sold under 
the name ‘ Fairycycle,”’ & they had trade marks, 
one being that name & others being the word 
‘* Fairy,” alone or combined with words descriptive 
of the particular goods. Deft., a manufacturer of 
perambulators, including toy perambulators issued 
a circular containing a description of a new toy 
cycle of his manufacture. On motion, deft. stated 
that in the circular the name of his cycle had been 
put in the form ‘‘ Farriscycle,’’ by mistake, & he 
undertook not to use the words ‘‘ The Farris 
Cycle’ otherwise than as separate words. At the 
hearing, deft. alleged that, about the end of 1923, 


Part I.—TrapE Marks. 


ad had made for him, & had sold, a toy cycle 
Aa he had called “ The Farrisette,” & that, later, 
when the maker of it had entered deft.’s em loy- 
ment, deft. had altered the name to “ the arris 
Cycle.” Pltfs. alleged that, in response to a 
written order for a “ Fairycycle ” at several shops 
of H. & Co., deft.’s cycle had been supplied, & 
that, in consequence, H. & Co. had submitted to 
an injunction against passing off :—Held: (1) the 
action was purely a name case, without any 
question of passing off by get-up; in the deft.’s 
circular, the name ‘‘ Farriscycle’’ had been used 
by mistake. (2) Neither actual deception nor 
probability of deception had been proved ; 
(3) upon deft.’s undertaking always to keep the 
words “ Farris’”’ & ‘‘ cycle”’ separate, the action 
must be dismissed.—LinrES BroTuers., Lrp. v. 
Farris & Co. (1925), 43 R. P. C. 64. 


629. —— -|—In 1926 pltfs. registered a 
trade mark consisting of the words “ Silent 
Knight ” for cooking & heating apparatus in Class 
18. Later in 1926, defts. applied to register a 
trade mark consisting of the device of a chess 
knight. for the same class, with the words ‘‘ Red 
Knight,” but on pltfs. objecting, the application 
was amended by striking out those words, pltfs. 
understanding, that it was deft.’s intention not to 
use the words “ Red Knight.’”? In an action for 
infringement of pltf.’s trade mark & passing off, 
pltfs. alleged that defts. had, since registration of 
their trade mark, advertised their gas stoves in 
connection with the words ‘“‘ Red Knight,’’ & they 
moved to expunge deft.’s trade mark. Defts. gave 
notice of motion to expunge pltf.’s trade mark, but 
that was not pressed at the trial. There was 
evidence of actual confusion of the names “ Silent 
Knight’ & ‘ Red Knight ’”’?:—Held: (1) pltf.’s 
trade mark had been infringed, defts. had intended 
pltfis. to understand that defts. would discontinue 
the use of the words ‘* Red Knight ”’ in connection 
with their stoves, & deft.’s device & the method in 
which they used it were calculated to deceive. 
Injunctions restraining infringement & passing 
off were granted, & deft.’s mark was ordered to be 
expunged from the register & their motion refused. 
(2) An order for delivery up & an inquiry as to 
damages were also granted & defts. were ordered 
to pay the costs of the action up to & including 
the order & the costs of the motions, including 
any costs of the Registrar.—Forru & CLYDE & 
SUNNYSIDE IRon Cos., Lip. v. SuGG (WILLIAM) & 
Co., Lrp. (1928), 45 R. P. C. 382. 

630. Whom mark must tend to deceive —~ 
Members of public Not manufacturers.} — In 
cases of alleged colourable imitations of trade 
marks, the ct. has not to consider whether manu- 
facturers could distinguish between the articles, 
but whether the public would probably be deceived 
by the alleged spurious imitation.—SHRIMPTON v., 
Lataut (1854), 18 Beav. 164; 52 E. BR. 65. 

Not retail dealers.|—Defts. sold 
certain soap made by them in packets with 
wrappers closely resembling those in which pltfs., 











6851. Necessity for provf of actual 
deception. }—-ANHEUSER BuscH BREW- 
ING ASSOCN. v. EDMONTON BREWING 
& MarTing Co, elds 16 W. L. R 
547; 3 Alta. L. It. 370.—CAN. 

h. Alleged infringement secondar 
feature only —-Marks quite distinct.) 
GENERAL CIGAR Co., LTD. v. DESLONG- 
CHAMP, (1927] Exch. OC. R. 159.—OAN. 

k. Whom mark must tend to deceive 


—Members of pubic. KRALL v, ELEM- 
ING etal Pane oe R 3 Cale. 417; 
2 OC. e R. 93.—IND. 


1.——— ~——-.}—In order to deter- 


calcula 


HAWKINS, Lx p 
N. Z. L. R. 688, 


m. Sn 
to relict agra 
trade mark it is 


mine whether a trade mark has such 
@& resemblance to another as to be 
ted to deceive, the ot. has not 
to scrutinise & compare them side by 
side, but to ascertain whether there is 
not such a resemblance as is calcwated 
to deceive incautious buyers whethor 
seeing them side by side or not.—e 


——.}—To entitle a trader 
infringement of his 


not necessary that 
the imitation should be so close as to 
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who were also soap manufacturers, had been in the 

habit of selling their soap :—Held: although the 

retail dealers, to whom alone defts. sold soap, would 
not be deceived, yet defts. put in their hands the 
means of committing a fraud on pltfs., & pltfs. 
were entitled to an injunction restraining defts. 
from using that form of wren pers etc., & to an 
account of the profits made by them in selling soap 
in such packets, & the account ought not. to be 
limited by excluding from it any soap sold by the 

retail dealers to persons who bought it as defts.’ 

soap.— LEVER v. GOODWIN (1887), 36 Ch. D. 13; 57 

L. T. 583; 36 W. R. 1773; 3 T. L. R. 6503 4 

R. P. C. 492, C. A. 

Annotations :—Apld. Saxlehnorv, Appolinaris Co., [1897]1Ch. 
893. Consd. Prices Patent Candle Co. v. Ogston & Tennant 
itove) 26 RK. P. C..797. Distd. Edge v. Nicoolls (1910), 

OL. J. Ch. 154. Consd. Smith’s Potato Crisps t. Paige’s 

Potato Crisps (1928), 45 Rk. P. C. 132. Mentd. Boake, 

Roberts v. Wayland (1909), 26 R, P. C. 251. 

682. Person using ordinary vigilance.|-— 
LEATHER OCLotTs Co, v. AMERICAN LEATHER CLOTH 
Co., No. 570, ante. 

633. ---— Where goods sold in forelgn market 
-—Ultimate purchasers.|]—Orr HEwine & Co. v. 
JOUNSTON & Co., No. 185, ante. 





634. — - Average intending purchaser. |-—WaAt- 
sop (B.) & Sons, Lrp v. Warsop, No. (67, 
post. 


635. Necessity for proof of actual deception.|-— 
WoOOLLAM v. RATCLIFF, No. 615, ante. 


636. ——..|] -—-CopRr v. Evans, No. 617, ante. 
637. ——.]—ItuaBy PORTLAND CEMENT Co., 


Lrp. v. RuGBY & NEWROLD PORTLAND CEMENT 
Co., Lrp., No. 593, ante. 

638. ——-.] —FarRBANK (N.K) Co. v. Cocos 
pone MANUFACTURING Co, (1903), 20 T. L. R. 
3 


639. —- --.} —McUaw, STEVENSON & ORR, Lrp. 
v. LEE BroTHERS, No. 758, post. 
640, - —-.|—Lines Broturrs, Lrp. v. FARRIS 





& Co., No. 628, ante. 
641 Where similarity obvious.| —EKDEL- 
STEN v. EDELSTEN, No. 614, ante. 








642. .|—ABBOTT v. BAKERS & CON- 
FECTIONERS’ TEA Assocn., [1872] W. N. 3l, 
L. C 


eeneTH :—Consd. Houkbum v. Pottage (1872), 26 L. T. 
50. 

643. -——, | —PAINE & Co. v. DANIELLS & 
Sons’ BREWERIES, fe PAINE & Co.’s TRADE 
MARKS, No, 422, ante. 

644. Where mark not actually copied.]— 
In an action for infringement of a trade mark 
where the infringement is not an actual copy of 
the mark, pltf. must prove actual deception or 
orobability of deception.—LAMBERT & BUTLER, 

rp. v. GoopBopy (1902), 18 T. L. R. 304; 19 
R. P. C. 377. 

Annotation :—Refd. Duncan Alderdice v. Burke (1916), 33 

K.P. C. 34. 








645. Duty to avoid possibility of deception.|— 
Ork EwIna & Co. v. JOHNSTON & Co., No. 186, 
ante. 


deceive persons scecing the two marks 
side by side; but the dogree of re- 
somblance must be such that ordinary 
purchasers’ proceeding with ordinary 
caution are likely to be ed.-—LEVY 
BrRoTHerRs & LEWIS wv. GOLDSTRIN 
(1890), 6H. C. Part I., App. 1.—S. AF. 


n. Intention fo deceive should be 
reasonably inferred from facts.]—Ipn an 
: action for infringing a trade mark an 
intention to decelye ought to be a 
reasonable inference from the facts 

roved.—CooTs & Co. v. GRrEaa & Co. 
1891), 10 N. Z. L. R. 139.—-N.Z. 


yom (1892), 11 
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Sect. 7.—Infringement of trade marks; Sub-sect. 2, 
C, & D. (a) | 
C. Use of Same Mark. 

‘* Strathmore.’’] —BUArrR v. Stock, No. 155, 
ante. 

647. ‘Dairy Maid.’’] — ANGLo-Swiss Con- 
DENSED MiLK Co. vt. Mretcaur, Re METCALE’S 
TRADE MARK, No. 469, ante. 

648. ‘‘ John Bull.’’?]—PAInE & Co. v. DANIELLS 
& Sons’ Brewenizs, Re Paine & Co.’8 TRADE 
Marks, No. 422, ante. 

649. ‘* Cat Brand.’’]—-Pltfs., a firm of distillers 
& wine & spirit merchants, had used a label with a 
cat & barrel depicted thereon since 1849. In 
1879 they registered their mark in class 43 fer- 
mented liquors & spirits as an old mark. There 
are two other cat & barrel marks on the Register, 
in the same class, one scarcely used in England by 
traders who sold in bulk or used a label without 
a cat and barrel; the other was a barrel & three 
cats, & no user in this country was proved. PItf.’s 
goods were well known as the ‘ Cat & Barrel 
Brand ” or the “ Cat Brand.’ Deft. in 1899 com- 
menced to sell sloc gin under a label whereon part 
of a cat & part of a barrel was depicted with the 
words ‘“‘ Cat Brand” underneath. Pltfs. did not 
manufacture sloe pin at the date of the registra- 
tion of their mark :— Held: pltfs. were entitled to 
(a) an injunction to restrain deft., his agents & 
servants, from infringing pltf.’s registered trade 
mark; & (6) an injunction to restrain deft., his 
agents & servants from selling or passing oll sloe 
gin not of plitf.’s manufacture as & for the goods 
of pltfs. in any way whatsoever & in particular by 
using the words ‘‘ Cat: Brand ”’ in connection with 
the representation of a cat & a barrel, or any words, 
signs, figures or devices, which were calculated to 
enable deft.’s sloe gin or other liqueurs or goods of 
deft. to be passed ofl as & for the goods of pltfs. — 
Boorp & Son v. Hupparr (1903), 89 L. 'T. 718 ; 
vee L. Rt. 142; 48 Sol. Jo. 143; 21 R. D.C. 
«{nnotation :-~ Refd. 2e Bagots, Lutton’s Trade Mk., [1916] 

2 Ch. 103. 


650. ‘* Cow Brand.’’|—The owners of a trade 
mark, registered in respect of matches which had 
the device of a cow & the word “ Cow ”’ as essential 
particulars, brought an action for infringement. 
The infringement complained of consisted in the 
sale of matches in boxes having on them the 
device of a cow & the words ‘‘ Cow Brand,” 
the words ‘“‘ Mother Brand Safety Matches,” & the 
words ‘Condensed Milk’’ underneath. Defts. 
were the registered proprietors of a trade mark 
which consisted of the device of a cow & was 
registered in respect of condensed milk, & the 
matches which they had sold & proposed to sell 
were intended to advertise their ‘‘ Cow Brand ”’ 
condensed milk. Pltfs. moved for an interlocu- 
tory injunction, & defts. offered an undertaking 
which pltfs. were not prepared to accept: — Held: 
there was an infringement of trade mark, & an 
interlocutory injunction was granted.—NITEDALS 


& SON v. VAN 
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TAENDSTIKFABRIK v. LEHMANN (R.) & Co., Litv. 
(1908), 25 R. P. C. 793. 

651. ‘* Bechstein.’’]—B. & LB. were piano makers 
carrying on business as ‘‘ Carl Bechstein,” & were 
the proprietors of two registered trade marks con- 
sisting of the word ‘‘ Bechstein.”’ They brought 
an action for infringement of trade mark & passing- 
off against I’. A. B. They complained of certain 
advertisements of F. A. B. offering ‘‘ Bechstein 
Model Pianos’ for sale :—Held: ‘ Bechstein 
Model ” indicated that a piano was made by the 
firm of Bechstein ; deft. had infringed pltf.’s trade 
marks & had dishonestly attempted to pass off 
pianos not of their manufacture as being of their 
manufacture; & a perpetual injunction must be 
granted with costs. An inquiry as to damages was 
directed.—-BECHSTEIN v. BarRKER & BARKER 
(1910), 27 R. P. C. 484. 

652. ‘‘ A.B.C.”’ steel.}—ANDrREW (JOHN H.) & 
Co., Lrp. v. KukuUNRICI, No. 361, ante. 

653. ‘‘ Gripe Water.’’] —te WOODWARD’s TRADE 
Mark, Woopwarp, Lrp. v. BOULTON MACRO, 
Lrp., No. 410, ante. 


654, ‘* A.1.’’]—-Manufacturers of mustard, who 
were very well known, registered in 1906 a trade 
mark for mustard consisting of the letter & 
numeral ‘‘ A.1,” & that mark had become known 
as indicating their goods. They brought an action 
for infringement ayainst a co. carrying on the busi- 
ness of provision dealers in London, who were 
advertising mustard made by a German firm called 
Born Brothers as ‘* A.1 ’? Mustard, & applied for an 
interlocutory injunction. Defts. contended that 
they only used the expression ‘‘ A.1 ” in conjunc- 
tion with the words ‘ Born’s Mustard ” or other 
words indicating manufacture by Borns, & that 
they had only used it as a bond fide description of 
the character or quality of the goods. Pitfs., 
however, exhibited a receipted invoice given on a 
trap order, which contained no reference to 
‘* Born’s ”’ :—Held: it was a clear case of infringe- 
ment of pltfs.’ trade mark.—Farrow (JosePH) & 
Co., Lrp. vo. SkYFRIED (JOHN EF.) & Sons, Lrv. 
(1921), 38 R. PP. C. 114. 

655. ‘* Dario.’’}—In 1926 pltfs. obtained regis- 
tration as a trade mark in classes 4 & 13 of the word 
“ Dario” in respect of thermionic valves. They 
commenced an action against deft. for infringing 
the said trade mark by selling & offering for sale 
goods not those of pltf.’s to which the trade mark 
had been applied. Deft. gave notice of motion for 
the rectification of the Register by removing the 
said trade mark therefrom. At the trial of the 
action & hearing of the motion, deft. contended 
that, as pltfs. imported the goods to which the mark 
was applied from a foreign manufacturer who was 
the registered owner in France of the trade mark, 
the mark was not distinctive of pltf.’s goods, & 
should not have been registered in their name :— 
Held: there was no evidence of any user in this 
country prior to the application for registration 
of the trade mark or directed to show that the 
mark was not capable of being distinctive in this 
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0. General rule.J}—- Where a person 
registors a trado mark consisting of a 
name with certain decorations any 
person who uses that uname, thoug 
without the decorations, may be Hable 
to an action for infringements of such 
trade mark.—FERNE 0, WILSON (1900), 
26 Vv. L. Kn. 422.—AUS. 


p. ‘ Singer.”’) — SINGER MANU- 
FAOTURING Co. v. CHARLESBOIS (1899), 
Q. Rh. 16 8. C. 167.—CAN. 


q. “* John Dekuyfer.”)—DE KuYPER 


& Co., VAN DULKEN, WEILAND & Co. 
v. DE KUYPER & Son (1895), 245.C. R. 
114.—-CAN. 

r. ‘** Grocetcria,’’?]—GROCETERIA, LTD. 
v. Eaton (T.) Co., Lrp., [1926] 1 
D.L. R. 26; (1926) 1 W. W. Ro 13 22 
Alta. L. ht. 92.—CAN. 

t. °° Shanirock.”"}—FinLAY v. SHAM- 
ROCK Co. (1905), 22 R. RP, C. 301.—IR 

a. ‘ Glenboig.’’] — DUNNACHIE  ¥. 
Youna & Sons (1883), 10 R. (Ct. of 
Sess.) 874; 20 Sc. L. R. 688.—S8COT, 

b. “* Stuart’s Granolithic.""}—STvuaRtT 


Co., LTD. Geert 13 at ea of Sess.) 1; 
23 Se. L. . 11.—800 e 

oc. ‘* Cura clava.’?}—- MARSHALL v. 
Hawkins (1885), 4 N. Z L. R. 59 
(8. C.).--N.Z. 

d. Mark moulded on aerated water 
bottles—~ Use by other manufacturers 
with label of their own—Practwe of 
trade.}—THOMSON v. PHILLIPS (1895), 
14 N. Z. L. R. 29.—-N.Z. 


e. ‘* Kangaretta.”}—STAPLES v. HAN - 
Ae (1898), 17 N. Z L. R. 5090.— 
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country or that it was not properly registered, & 
there had been bond fide’ user of such mark. ‘The 
motion to rectify was refused & an injunction to 
restrain infringement & an inquiry as to damages 
were granted.—IMPEX ELECTRICAL, Lrp. v. WEIN- 
BAUM, Re Impex ELECTRICAL, [/TD.’8s TRADE MARKS 
(1927), 44 R. P. C. 405. 


D. Use of Similar Mark. 
(a) Words, Letters, and Figures. 


656. ‘‘ Manufactured by Day & Martin ’’—‘‘ Equal 
to Day & Martin’s.’’]}—Day - A ee (1831), 
Coop. Pr. Cas. 489; 47 K. ht. 

657. ‘* Bull Dog Bottling 77. “ Golebrated Terrier 
Bottling ’’—Plaintiff’s beer known In colonies as 
**Dog’s Head ’’ beer.) — Pitfs. & defts. were 
bottlers of beerfor export. PItf.’s label consisted 
of a bulldog’s head on a black ground surrounded 
by a circular band on which were the words ‘ Read 
Brothers, London. The Bull Dog Bottling.’ 
Deft.’s label represented a rough terrier’s head on 
a black ground surrounded by a red circular band 
on which were the words ‘ Celebrated Terrier 
Bottling, E. Richardson.” Pllf.’s beer was well 
known in the colonies as the ‘‘ Dog’s Head ”’ beer, 
& they alleged that defts., by exporting to certain 
colonies beer with the terrier’s head label, led to 
their beer being substituted & taken for pltf.’s 
beer :—Held: pltfs. were entitled to an interim 
injunction restraining the continuance of the 
terrier’s head in the label on the bottles of beer 
exported to such colonies by defts. 

Itfs. in obtaining an injunction upon an interlo- 
cutory application, must give an undertaking as 
to damages. If pltfs. have made out a primd facie 
case, the strong balance of convenience & incon- 
venience is in favour of granting the injunction 
(Cotton, L..J.).—READ BrotTnEers v. RICHARDSON 
& Co. (1881), 45 L. T. 54, C. A. 

Aran ons | anid. Re Vaschiera’s Trade Mk. (1889), 5 

658. ‘‘ Sanitas ’’ — ‘‘ Cond{i-Sanitas.’’] — Pltfs. 
registered the word ‘‘ Sanitas,’”’ as a trade mark, 
under Patents, Designs, & Trade Marks Act, 
1883 (c. 57), for goods manufactured & sold by 
them. Deft. advertised & sold under the name 
of ‘“‘ Condi-Sanitas ”’ articles of a similar nature to 
those manufactured by pltfs.:--Held: the word 
adopted by deft. so resembled pltfs.’ trade mark as 
to be calculated to deceive & mislead ; & therefore 
an interlocutory injunction must be granted to 
restrain deft. from using the word ‘‘ Sanitas ’’ in 
conjunction with ‘‘ Condi,” or in any other way 
which would infringe pltfs.’ trade mark.—SANITAS 
aan Lrp. v. CONDY (1886), 56 L. T. 621; 37. 1. R. 

659. ‘* Apollinaris ’’ -—— ‘* Apollinis.’’]|—APoLtt- 
NARIS Co., Lrp. v. HERRFELDT & CAMPBELL, 
No. 816, post. 

660. ‘‘ Era James Barber ’’—‘‘ Edward Barber.’’] 
—B. & her predecessors had for many years 
used on spring cutlery a trade mark which was 
registered in 1877 for cutlery & edge tools as an 
old mark, consisting of the words ‘‘ Fra James 
Barber, Sheffield.”’ Pltf.’s spring cutlery was well 


PART I. SECT. 7, SUB-SECT. 2.— 
D. (a). Soap.” 

f. ‘‘ Australite*—‘* Australite’"’  Testrainin 
similar device to former trade mark.|— Imperta 
REMINGTON v. WELSRASCH JucutT Co. 
an (1914), 190. L. R. 237. 


&. Imperial’? soap ** Imperial 
Bibasic ae, ”"jJ—Pltt. ad. duly regis- 
tered, as his trade mark in the manu- 
facture of scat the word ‘‘ Imperial,’’ 
with a star following it. Deft. eer on 


h. ‘* Cable 


** Jersey Cream”’ 


his boxes the words ‘‘ Imperial Bibasic 
An injunction was 
him from using the word 
.?—CRAWFORD v. SHUTTOCK 
(1867), 13 Gr. 149.— CAN. 

Cigar, 
0. Pe Ph ko CS 
REID (1870), 17 Gr. 69.—CAN. 

k. “ Jersey Cream Yeast Cake” 
on top of device 1. 
* Yeast Cake” below it.)—Dofts. by 
selling yeast in packages 


Cigar.’’|- Miia v. 
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known in Jreland as ‘‘ Barber’s knives.”” M. sold 
knives stamped as ‘‘ Edward Barber.” ‘ Kidward 
Barber’”’ had been registered in 1882 as an old mark 
by D. for table knives & forks, scissors, shears, 
files, & saws. This mark was as M. alleged assigned 
to him by JD. in the latter part of 1882 with the 
goodwill of his business. At the trial the judge 
ruled that pltf.’s claim as it stood was for infringe- 
ment of trade mark only, but he allowed an 
amendinent extending it to passing off :—Held: 
pitf. was entitled to an injunction, confined to the 
trish market, & to pocket knives only, & to the 
costs of the action.— BARBER v7. MANICO (1893), 10 
R. P. C. 93. 

Annotation :- Refd. Re Soc. Anon. des Verreries de l’Ktoile’s 


Trade Mk., [1894] 1 Ch. 61. 
661. ‘‘La Flor de Margaretta *’’—‘‘ Margarita. ”*] 


—. registered the words ‘‘ I.a Flor de Margaretta,’ 
as an old trade mark for cigars, & brought an 
action for infringement against S. P. & co. for sell- 
ing cigars in boxes branded ‘ Margarita.’ Pltf. 
had sold cigars under his trade mark for many 
years. lis cigar boxes had borne a label con- 
taining the words ‘‘ Fabrica de Tobaccos de la 
Vuelta Abajo,’ but this he had discontinued be- 
fore the action was commenced. His cigar boxes, 
used at the time of the action, had a lid label which 
included the trade mark & other matters, & had 
printed at the bottom thereof ‘ Regd. by If. B. 
G158.”’ Defts. denied infringement, & among 
other defences, they set up that pltf. was disentitled 
to maintain his action by reason to the said two 
labels which defts. alleged contained misrepresenta- 
tions. In his cross-examination pltf. was asked to 
give the names «& addresses of the manufacturers 
of his cigars sold under the trade mark; this he 
refused to do, & the judge ruled that, under the 
circumstances of the case, he was not bound to 
answer this question :—Held: defts. had infringed, 
& pltf. was entitled to succeed in his action.— 
BENEDICTUS v. SULLIVAN, POWELL & Co. (1894), 
12 BR. P. C. 25. 

662. ‘* Triticumina ’’—‘‘ Triticine.’*?]—Mbaby & 
Co., Lip. v. TRITICINE, LTD., He MEABY & Cu.’S 
TRADE MARK, No. 255, ante. 

663. ‘‘ Brooks ’’—‘‘ J. Brookes.’’|—-Pltfs. were 
owners of Trade Mark No. 196, 435, Class 37, which 
consisted of the word ‘ Brooks,’’ & was an old 
mark in use before Aug. 1875. J. Brookes was a 
manufacturer of cycle saddles. Deft.’s saddles 
were stamped with the name “ J. Brookes.’’? The 

co. advertised these saddles as ‘‘ Brooks.’’ 
Pitfs., commenced an action against J. Brookes & 
the N. co. to restrain infringement of their trade 
mark & passing off of deft. J. Brookes’ saddles as 
pltf.’s by the use of the word “ Brookes,”’ & moved 
for an interlocutory injunction. The N. co. did 
not appear :—Held : an injunction must be granted 
against the N. co. to restrain infringement of the 
trade mark, & against other deft. to restrain pass- 
ing off.—Brooks (J. 11.) & Co., Lrp. v. NORFOLK 
CrcyuE Co. & BROOKES (1899), 16 RK. P. C. 523. 

664. ‘‘G.B.D.’? — “‘ J.B.D.’’] — Pltfs. in an 
action for infringement of trade mark, were manu- 
facturers of pipes, pipe cases, & cigar & cigarctte 
cases in Paris. They had for many years sold 


‘* Jersey Creain Yeast Cake,’’ the words 
‘© Jersey Cream ” at the top & * Yeast 
Cake ” at the bottom, with the repre- 
sentation of two Jersey cows & a 
milkmaid betwee wn, were :—Hfeld: ey 
to infringe pltf.’s mark.—GILLK ". 
LUMSDEN BROTHERS (1904), yw C. i. .. 
meee 8O.L. R.168; 30. W. R. 851.— 


granted 


S. Davis’ 


“ Shur-on ’? —- ** Staz-on.’’] — A 
trader using the torm ‘ staz-on ”? ws 


labelled descriptive of goods is not guilty of 
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Sect. 7.—Infringement of trade marks: Sub-sect. 2, 
D, (a) & (0). 

pipes in Great Britain & Ireland stamped with the 
etters ‘‘ G.B.D.,’”’ enclosed in an oval, which they 
had registered as a trade mark under the Act of 
1875. Deft., a tobacconist in Londonderry sold 
pipes stamped ‘ J.B.D.,’’ also enclosed in an oval, 
but denied infringement on the grounds (a) of the 
difference in the letters ; (b) that the stamp on his 
pipes was gilt, whereas pltf.’s trade mark was 
plain cut & ungilt; (c) that there was no evidence 
that de had sold them as of pltf.’s manufacture. 
Proceedings having been taken deft. offered to 
discontinue using the stamp complained of pro- 
vided he was allowed to sell off the few gross of 
pipes in stock. This ofler was not accepted, & the 
proceedings were continued. VPltf{s. were granted 
a perpetual injunction, delivery up of the pipes & 
the instrument, if any, used for stamping the same, 
& costs.—Marrcuan & Rucinon v. M‘CoLuan 
TRADING AS JomN Banprick & Co. (1901), 18 
R. P. C. 262. 

665. ‘‘ Cottolene ’’—-‘‘ Cocosoline.’’]— FAIRBANK 
(N. K.) Co. v. Cocos Burren MANUFACTURING Co. 
(1903), 20 T. Ju. RR. 53. 

666. **Seccotine ’’-— ‘‘ Securine.’’}] — Plitfs. in 
1894 registered the word ‘‘ seccotine’’ as a trade 
mark for a cement, & used it extensively. Defts. 
began to sell a cement as ‘ securine’”’: —Held: 
“ Securine ” was a colourable imitation of ‘ secco- 
tine,’”’ & an injunction was awarded with conse- 

uential relief.—McCaw, STEVENSON & ORR, 
aT). ». Nrcexons & Co. (1903), 21 RR. P. C. 15. 

667. ‘‘B. Warsop’s Cricket Bats ’’—‘‘ A. War- 
sop’s World-renowned Cricket Bats.’’| — Pitfs. 
were old established manufacturers of “ B. Watr- 
sop’s Cricket Bats.” Deft. Alfred Warsop, who 
was formerly in pitf..5 employ, commenced to sell 
‘A. Warsop’s World-renowned Cricket Bats,”’ 
stamped with his initial & surname, & with a 
device somewhat similar to that which appeared 
on pitf.’s bats. The word “ registered ” appeared 
on both hats, pltf.’s device being in fact registered 
as a trade mark, but not deft.’s although steps had 
been taken to obtain registration. On _ piltf.’s 
motion for an inferim injunction, no order was made 
on deft. undertaking to sell his bats without any 
mark except his name & add1ess ' Marylebone ”’: 
— Held: at the trial, the markings on the two bats 
were so distinct that it was impossible for an aver- 
age man about to purchase a cricket bat to be 
deceived into thinking that deft.’s bat was pltf.’s 
& the action was dismissed, but without costs, by 
reason of deft.’s wrongful user of the word ‘ regis- 
tered.”— WARsOoP (B.) & SONS, Lrp. v. WaAnsor 
1904), 21 R. P. C. 481. 

668. ‘*Club Black Enamel ’’—‘‘ Hub Black 
Enamel.’’|—-M. was the registered proprietor of a 
trade mark consisting of an “ ace of clubs ”’ with 
the word ‘‘ club” upon it, & used the same on 
labels pasted on stone bottles in which he sold 
“ Glub Black Enamel” with descriptive letter- 

ress. (. commenced to sell ‘‘ Hub Black 
‘namel ’’ in similar bottles carrying similar labels 


——— 











infringement of any rights in the use 
of the term ‘“‘shur-on’” by another 
trader as his trade mark, nor of fraudu- 
lently counterfeit similar goods 
described by the latter term: nor is 
such a use of the former term a colour- 
able imitation of the latter term oalcu- 
lated to deceive purchasers, as the 
terms are neither phonctically nor 
visually alike.—KRERSTEIN, SONS & Co. 
.. CovnEN Broturra, Erp. (Ont.) 
(1907), i G. R. 286, 27 Cc. 1. 
6 ‘ Peas PY 


m. ‘‘ Congoleum ” — “ Kingoleum.’’) 


as t 
in des 


—CONGOLEUM Co. 01 GANADA 0. CANA- 
DIAN LINOLEUMS & OILCLOTUS, L1D., 
(1923] Exch. CO. R. 181.—CAN. 

n.  Imperval ’?—“ Salada.’’]}—Deft. 
adopted for the sale of her tea a 
wrapper of the same material & size 
at of pitf., with a label identical 
& colour thereto & 
practically the same literature, save 
unter alia that the word ‘' Imperial ”’ 
was substituted for the word * Salada ’’: 
—- Held : whore the general appearance 
of deft.’s trade mark & label taken ag a 
whole may lead the unwary & wn- 
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with the deyice of an “ ace of spades ” with very 
similar letterpress. An action was brought by 
M. against C. claiming an injunction, damages, 
costs :—Held: it was a rank case of dishonesty, 
& an injunction was awarded to restrain infringe- 
ment of trade mark & passing off, with one guinea 
damages & costs.- MUNDAY v. CAREY (1905), 22 
RuiP. Ce273. 

669. ‘* Colonel ’’ — ‘* Colonial.’’] —- The St. 
M. M. Co. made & sold golf balls & put upon them 
‘The Colonel ’’& the word ‘ Colonel’? had been 
registered by the Co. as a Trade Mark for golf balls. 
The co. brought an action for infringement. of 
trade mark & for passing off ; the complaint being 
founded on the sale of ‘‘ Colonial ”’ golf balls by 
defts. The ‘ Colonial’ balls were sold at ls. & 
the ‘‘ Colonel ”’ at 28. & 2s. 6d. There was evi- 
dence adduced by defts. to show that no confusion 
was likely on account of the difference in the 
names & also in the prico: —Held: the words 
Colonel”? & ‘‘ Colonial’ could not readily be 
mistaken the one for the other; in the make up & 
concomitants of their sale decfts.’ balls were 
essentially distinct from pltfs.; pltfs.’ had not 
proved confusion ; it was impossible in the absence 
of gross fraud on the part of the vendors, for which 
defts.’ would not) be responsible that their balls 
could be passod off as pltfs.’ ; defts. had not been 
guilty of passing off, nor had they infringed pltfs. 
trade mark.— St. MUNGO MANUFACTURING Cu. v. 
VIPER & RECOVERING Co. (1910), 27 R. P. 0. 420. 


670. ‘* Anzora ’’-—‘* Onsoria.’’]—I.. registcred 
the word ‘‘ Anzora’”’ as a trade mark in class 32 & 
used it fora hair cream. Sle discovered that deft. 
was using the word ‘‘ Onsoria ”’ on a hair cream & 
commenced an action to restrain him from infring- 
ing the trade mark, & from selling hair cream, not 
of pltf.’s manufacture, under the name ‘ Onsoria ”’ 
or any other colourable imitation of the word 
‘* Anzora,’ & froin passing-off his preparation 
as & for the preparation of pltf. Pltf. moved for 
an interlocutory injunction: —/leld: it appeared 
from the materials before the ct. that the name 
adopted by deft. was calculated to deceive & 
an interlocutory injunction was granted.—LEwIs 
vo. ViInE & Vint’s PERFUMERY Co. (1913), 3] 
he 2. 

671. ‘‘ Oxo ’’ —‘*‘ Oxot.’’|—Pltfs. were owners of 
a registered trade mark consisting of the word 
‘oxo’ under which their fluid beef & solid meat 
extracts were sold. Deft. offered for sale a 
preparation of meat put up in a cube form, but not 
mado up like pltfs.’ cubes, under the name of 
‘oxot.” Pltfs.’ claimed an injunction restrain- 
ing deft. from infringing their trade mark or from 
selling meat cubes as being pltfs.’ goods under the 
name ‘ oxot’”’ or under any other names which 
were colourable imitations of the word ‘ oxo” 
or were otherwise calculated to represent that the 
goods so sold were those of pltfs.:—Held: the 
difference in sound which arose when the word 
‘“oxot’”’ is vocalised with or without the “t”’ 
at the end of the second syllable did not constitute 
a valid defence to the action, vocalisation being 


cautious porehader to take deft.’s 
goods thinking they were pltf.’s, not- 
withstanding the substitution of the 
word ‘‘ Imperial ’’ for that of ‘‘ Salada,”’ 
deft.’ trade mark & label will be 
adjudged to be an infringement of the 

ltf.’°s.-—-SALADA TEA Co, OF CANADA, 

TD. v. KEARNEY, [1925] Exch. C. R. 
119.—CAN. 

0. Whether letter or combination of 
letters may conatitute trade mark.}— 
There is no warranty for the broad 
proposition that a letter or combina- 
ion of letters cannot conatitute a trade 


with 
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but one of the elements to be taken into considera- 
tion in actions for infringement of trade marks ; 
& the adoption of the name “ oxot’’ by deft. 
for his meat cubes was not legitimate trading 
& pltfs. were entitled to the injunction they 
claimed with costs.—Oxo, Ip. v. Kina (1917), 
84 R. P. C. 165. 
672. *‘Lito’’ or “YY. To’? — ‘* Rito.’’] 
FircuETtrs, Lrp. v. Louset & Co., Lt., 
REGISTERED TRADE Manks, No. 271, ante. 
678. ‘* 909 ’’—‘* 99.°"]—-In 1907 pltfs.’ pre- 
decessor in business registered as a trade mark the 
number ‘‘ 999” in respect of cigarettes. At the 
same time he also registered the numbers ‘ 111,” 
‘© 922,” & ‘555”’ for the same goods. Pitfs. 
were the registered proprietors of all these marks, 
& also of marks which included the numbers 
‘* 338,” ‘ 444,” ** 666,” & ‘ 777,” but in each case 
with a disclaimer in respect of the numbers. The 
number ‘ 999,’ as also ‘ 555,’ was used for 
certain of the ‘‘ State Express ”’ cigarettes sold by 
pltfs., such cigarettes being Virginia cigarettes, 
“999” being for a higher priced cigarette than 
‘* 555.” In 1922 deft. co. decided to bring out, 
& subsequently sold, Turkish cigarettes on the 
boxes & packets of which they put the number 
“99” & ‘double nine.” The boxes & packets 
bore prominently the name ‘‘ Lucana”’ & defts.’ 
name & registered trade mark, & the get-up of 
them was quite different from that of pltfs.’ 
boxes & packets of their ‘“‘ 999 ”’ cigarettes, & the 
price was considerably less. Defts. had had for 
some time previously on the market Virginia 
cigarettes bearing the number ‘ 66” & the word 
‘““Lucana.” Pltfs. brought an action against 
defts. for infringement of their trade mark ‘ 999 ”’ 
& for passing off. It was contended for pltfs. that 
they were the only firm in the tobacco trade that 
used a series of recurring numerals & that any 
number consisting of recurring nines would lead 
to deception & confusion, & that their ‘‘ 999” 
cigarettes had come to be so asked for by customers 
that confusion would result. It was admitted 
that the use of numbers was common in the trade, 
& there was evidence of the use of a single ‘‘ 9 ”’ 
(inter alia) by a co. closely associated with defts., 
& of several instances of double recurring numerals, 
including in one case the number ‘“ 99.”’ At the 
trial pltfs, alleged a dishonest intention on the part 
of defts.:—Held: there was no ground for the 
charge of dishonest intention ; the idea of pltfs.’ 
trade mark was, at most, triplication & there was 
no infringement of pltfs.’ trade mark ‘ 099”’; 
pltfs.’ ‘999’ cigarettes were usually asked for 
as ‘‘ State Express ”’ cigarettes with a reference tb 
the number & there was no short term without 
any reference to ‘‘State Express’’ by which 
those cigarettes were generally hnown to the 
public; & there was no risk of deception or 
confusion.--ARDATH ToBacco Co., Lip. v. 
SANDORIDES (W.), Lrp. (1924), 42 R. P. C. 60. 
674. ‘* Amami ’’—‘‘ Amata.’’]—Pltf. co. carried 
on business as manufacturers of perfumery, toilet 
preparations & other similar articles, & had for 


Re 


mark.—BaNarst Das v. R. (10928), 
I. L. R. Y Lah. 491.—IND. 


p. “ Ajar "—" oe aera oe v. 
Cross, (1917) N. Z. L. R. 203.-—N.Z. 


qa. ‘* African, Trafford, Pearl, Mis- 
tress & IFortress.”*-—-“‘ South African, 
Stafford, Pearl, New Master, Mvstreas 
Engnon Gol ORION SSC Bre oe 
aa SCOT. ADs , e e e e Held 


the quality of the tea & were not 
invented words, appts. were ontithd 
to have the mark removed from the 
register.—H KATLIE 


r. “ Lovona *— ‘ Lavroma.”’] — To- 
KALON, LTp. v. Davipson & Co. 
(1914), 31 R. P. C. 74.—SC0T, 


t. ‘* Rooibosch *’ — ‘* Roodabosch."’) 
Resp. obtained the registration of 
trade mark for bush tea, one essential 
particular of which was the name of 
** Rooibosch ”’ tea. 
tration the same kind of tea had been 
known by several names, one of them 
being Red Bush tea or 
** Roodebosch ” tea 
similar tea under that appellation :—- 
: as the words had reference to 
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many years distinguished their goods by the 
application thereto, & the use in connection there 
with, of the word ‘‘ Amami.” In July, 1909, they 
registered that word as a trade mark for goods in 
Class 48. 'The trade mark was to be applied to 
perfumery, including toilet articles & preparations 
for the teeth & hair & perfumed soap. In Jan. 
1924, deft. co. was incorporated for the purpose, 
according to the Memorandum of Assocn. of 
(a) carrying on business as wholesale manufacturers 
of toilet Pea on & (6) publishers of medical 
books & publications relating thereto, but the real 
object was to sell a medical book written by one 
of the two directors, & the co. had not sold toilet 
preparations, but on letter paper had described 
themselves as ‘‘ Wholesale Manufacturers of Amata 
Toilet Preparations.’’ The share capital was £100 
divided into 100 shares, the whole of which were 
taken up by the two signatories to the Memo- 
randum who were also the only directors of the co. 
Pltf. co. commenced an action against deft. co. & 
the two directors for an injunction restraining 
them (inter alia) ‘‘ from selling or offcring or 
exposing or advertising for sale or procuring to be 
sold any such goods as aforesaid ’’—.e., per- 
fumery or toilet articles or preparations—‘ not 
being pltfs.’ goods under the name ‘ Amata’ or 
under any other name which by reason of colour- 
able imitation of the word ‘ Amami’ or otherwise 
is calculated to deceive ’? & from infringing pltfs.’ 
trade mark, & from carrying on business as manu- 
facturers of toilet preparations under the name 
“ Amata, Ltd.” At the trial defts. claimed the 
right to use the word ‘“‘ Amata”’ for toilet prepara- 
tions :—Held: (1) the sale of toilet preparations 
by deft. co. as ‘ Amata’”’ cream or ‘‘ Amata” 
perfume, or any other toilet preparation with the 
word ‘‘ Amata”’ affixed, would almost necessarily 
lead to confusion, & an injunction in the terms 
quoted above must be granted, but not the 
injunction asked for to restrain the use of the name 
Amata, Ltd., & deft. co. must pay pltfs.’ costs ; 
there was no evidence that deft. co. had been 
formed by the other two defts. for the purpose of 
doing a wrongful act, & no claim had been 
established by pltfs. against these defts. personally, 
& the action against them must be dismissed with 
costs.—PRICHARD & CONSTANCE (WHOLESALE), 
Lrp. v. AMATA, Litp. (1924), 42 RK. P. C. 63. 

675. ‘‘ Ustikon ’’—‘‘ Justickon.’’|—-?e Davis's 
TRADE Marks, DAvis v. SUSSEX RUBBER Co., 
No. 67, ante. 

676. ‘*‘ Silent Knight’? — ‘‘ Red Knight.’’|— 
FortTH & CLYDE & SUNNYSIDE IRON Cos., [/TD. 1. 
Suca (WIT.LIAM) & Co., LTD., No. 629, ante. 


(b) Designs. 

677. Elephant.}|—-The owners of a trade mark, 
registered in 1877, of an elephant as applied to tea, 
commenced an action to restrain defts. frorn 
infringing the trade mark, & from selling any tea 
by the description of an elephant tea or tea of the 
elephant brand. Defts. were the owners of a 


Harriey (1909), 26 8S. C. 589; 19 
Cc. T. R. 954.-—S. AF. 
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677 i. Klephant.J|-—-BADISCHE, ANI- 
LINE & SODA FABRIK v. MANRECKJI 
SHAPURJT KATRAK (1893), I. Ja. 1. 17 
Bom. 684.~ IND. 


a. Simtlar drawinga o 
Inkely to decewe  natives.}—CowliE 
BROTHERS & Co. v. HERBERT aes 
24 Tt. (Ct. of Sa 353; 34 8c. lL. XK. 
280; 45. L. T. 243.8007, 


in Duteh 
& appts. had sold 


town hall— 


BROTHERS vw, 
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mark, registered in 1876, of an elephant applied 
to coffee, & had recently commenced to put this 
mark on packets of tea. The elephants in the two 
cascs, when compared together, were diffcrent. 
On a motion for an interlocutory injunction :— 
Held: (1) defts. were infringing the trade mark, even 
though they put round their packets words stating 
that it was the elephant brand for coffec, & an 
injunction should be granted as to that; 
(2) pltfs. had not, on the evidence, made out that 
their tea was known as elephant tea.—UppEn 
A8saM TEA Co. v. HERBERT & Co. (1889), 7 R. P. C. 
183, C. A. : 

Annotation :—As to (1) Refd. Jarrett v. British North 

Borneo Cigar Co. (1892), 37 Sol. Jo. 116, 

678. Dancing girl.]|—JARRETT v. Britisu Nortu 
BORNEO Ci@ar Co. (1892), 37 Sol. Jo. 116. 

679. Lion.|—H. & S. took over in 1891 the busi- 
ness of The Lion Soap co. & subsequently sold 
“Red Lion Soap,” ‘ Golden Lion Soap,” & 
‘ Lion Carbolic Soap,” the first in large quantities. 
They were the owners of several registered trade 
marks, one being the word “ liion,” & the others 
comprising the device of a lion, but they did not 
use any of their trade marks as such upon their 
soap wrappers. Their soaps became known as 
“Lion Soaps.’’ K., a limited co., who dealt in 
arms & ammunition, & had registered & used for 
such goods the trade mark of a lion’s head began to 
sell soap in four different wrappers, unlike H. & 
S.’3 wrappers, but having thereon the representa- 
tion of a lion’s head in several places, & in some 
cases with the words “ Trade Mark” attached. 
K.’s name was prominent on their wrappers. An 
action was brought by H. & S. against K. to restrain 
them from infringing pltfs.’ trade marks, & to 
restrain them from selling soap in wrappers or 
boxes bearing the device of a lion or a lion’s head, 
& from using the device of a lion & the word lion 
in the course of their trade in soap :—Held : pltfs. 
had not established a case of infringement of trade 
mark, but were entitled to an injunction to restrain 
defts. from selling, or offering for sale, soap in the 
wrappers complained of or so as to induce the 
belief that. defts.’ soaps are manufactured by 
pltfs.—IIopason & Simpson »v. Kynocu, Irn. 
(1898), 15 KR. P.O. 465. 


Ik. Use in Printed Matter. 


680. Price lists..—-T. registered the word 
‘* Baffle’ as a trade mark for safes, & brought an 
action against W. for infringement. T. moved for 
an interlocutary injunction in his action, & moved 
to expunge the trade mark on the ground that it 
was descriptive of an article which anyone could 
make & use. W. also proved that he did not use 
the word in question on his goods, but only in his 
price lists :—Held: T.’s trade mark was properly 
on the Register & ought not to be expunged, but 
W. had not infringed T.’s rights by using the word 
in his price lists as he had done.— TaLnor v. 
WEBLEY, Re TanRot’s TRADE MARK (1886) 3 
R. P. C. 276. 

681. Advertisements.])—Manufacturers of soap, 
whose registered trade mark consisted of a ship, 
& whose goods had in consequence come to be 
known as “Ship Brand ” soap, commenced an 
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681 i. A dvertisements.}—Deft., a resi- 
dent of Gaya, published advertise- 
ments & distributed hand-bills at M. 
ndvertising his medicine known as 


Asli ‘‘ Sudha Sindhu.” pit, alleged 


that “ Sudha Sindhu ”’ was his regis- 
trade mark & he brought this suit for 
an injunction & for damages :~ Feld: 
a trade mark could be infringed by 
means of advertisement. -- KHESIFRA 
PaL SHARMA v. 
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action to restrain the use by another firm of soap 
manufacturers of a poster, on which a ship was a 
vrominent feature. This ship was different from 
hat of pitfis., & bore on its sail a conspicuous 
Geneva cross, defts.’ trade mark being a hospital 
nurse with aGenevacross on onearm. The poster 
also bore defts.’” name prominently, & the words 
‘Fluid, Powder, Soap.” Pltfs. alleged that the 
poster was calculated to deceive by Jeading people 
to the conclusion that defts. were the makers of 
‘““Ship Brand Soap.’”’ They moved for an inter- 
locutory injunction, which was refused by the 
judge. Pitfs. appealed, & the action was settled 
in ct., pltfs. accepting an ofter by defts. not to 
use the poster in connection with powder or soap. 
Semble: a trade mark may be infringed by 
advertisement.—PRicr’s PATENT CANDLE Co., 
Lrp. v. JEYES’ SANITARY ComMpounpbs Co., Lrp. 
(1901), 19 RK. P.O. 17, C. A. 

682. .|—BOoURNE v. SWAN & EpG@an, Lep., 
Re BouRNE’s Trav: Marks, No. 811, ante. 

683. — —.J]—PItf., who was a boot retailer, 
registered a device in class 38, in respect of boots, 
shoes & leggings, etc., which consisted of the 
representation of a pick together with the word 
“Pick.” Defts., who were also boot retailers, 
advertised their goods by show cards, & posters 
on which appeared a pick with the words, ‘* Bar- 
gains. Pick them Out.” Pltf. commenced an 
action against defts. to restrain them from 
infringing his registered trade mark & from 
passing off their goods as & for his goods, «& 
applied for an interlocutory injunction, | Defts. 
alleged that they had not infringed pltf.’s trade 
mark, inasmuch as they had not used the device 
of a pick on the goods themselves, & further, that 
they used the word ‘ Pick,’’ as a verb in calling 
attention to their goods: —Held: there must be 
an injunction till the trial to restrain defts. from 
using the device of a pick similar to that in the 
trade mark, or the word ‘ Pick ’”’ in connection 
with their goods.—Bnriags (TRADING AS Briacas & 
Co.) v. DUNN & Son (1911), 28 R. P. C. 704. 

684. .}—The registered proprietors of these 
trade marks registered in class 13 in respect of steel 
belting lacing commenced an action for infringe- 
ment of the trade marks, & gave notice of motion 
for an interlocutory injunction. The trade marks 
consisted respectively of the device of an alligator, 
the word ‘ alligator,’ & the device of an alligator 
with the word “‘alligator’’ on it. Pltfs. com- 
plained of an advertisement by defts. in a trade 
journal advertising ‘‘ Steclace Beltlacing, Alligator 
Pattern— Prices from the sole manufacturers, 
followed by their name & address. WDefts. con- 
tended that there was no user by them as a trade 
mark & that there was no infringement :—Held : 
there was a use by defts. of the word “ Alligator ”’ 
for the purpose of indicating the origin of the 
goods, indicating that defts. were making the 
goods which were really the goods of the owners 
of the trade marks. An interlocutory injunction 
from infringing the two last-mentioned trade marks 
was granted.—-SrTronet (J. B.) & Co., Lrp. v. 
STEELACE MANUFACTURING Co., Lrp. (1928), 45 
Hie Pe Os 12. 

685. Specification.)—NoTsEs oF RULINGS BY THE 
COMPTROLLER-GENERAL, 1914 (A) (1914), 31 
R. P. C. App. i. 








VARMA (1915), I. L. R. 37 All. 446.— 
IND. 


b. Beer labels.} —MOLSON’B BREW 
ERY v. ORIGINAL SALVADOR (1915), 


16 Q. P. R. 385.—CAN. 
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SUB-SECT. 3.—PROCEEDINGS FOR INFRINGE- 
MENT. 
A. In General. 

See Trade Marks Act, 1905 (c. 15), s. 69. 

686. Right to jury—Discretion of court.]—An 
action to restrain the use of a trade name involved, 
besides the usual trade mark issues the special 
question whether the name had not become the 
name of a specific machine. Upon motion by deft. 
for transfer of the action to a common law division 
& for a trial, & for the settlement of issues to be 
tried by judge & jury:—ZHeld: under R. S. G., 
1875, Ord. 36, rr. 3, 26, the action was unfit for 
a jury, & motion refused.—SIncER MANUFACTUR- 
ING Co. v. Looa (1879), 11 Ch. D. 656; 48 J,. J. Ch. 
647; 40 L. T. 647; 27 W. QR. 903; subsequent 
proceedings (1882), 8 App. Cas. 15, H. L. 

68 Issue of fact of minor importance. | 
-——Deft. to an action in the Ch. Div. for infringe- 
ment of a trade mark is not entitled as of right, 
under R. S. C., 1875, Ord. 36, to have the action 
tried before a judge & jury, but only, subject to 
the discretion given to the ct. by R. S. O., 1875, 
Ord. 36, r. 26, to a trial by jury of issues of fact 
in the action; & such discretion of refusing a 
trial by jury will be exercised where the issuc 
of fact fit to be tried by a jury is of minor import- 
ance as compared with the main questions involved 
in the action.—SPRatTr’s PATENT v. WARD & Co. 
(1879), 11 Ch. D. 240; 48 L. J. Ch. 645; 40 L. T. 
250 aa Wee 470. 

Annotation :— -5 ae 
once FS ae eer Manufacturing Co. ». Loog 
683. Question of damages.] — In 

an action brought by plt£. in the Ch. Div. against 

defts., in respect of an infringement by them of his 
registered trade mark, & claiming an account 

of profits or damages, defts. submitted to a 

perpetual injunction ; & the only question remain- 

ing to be tried was what damages should be paid, 
pltf. waiving any account of profits. Pltf. applied 
to the ct. that the action might be transferred to 

the Q. B. Div., so that it might be tmed with a 

jury. This application was opposed by defts., 

on the ground that, under R.S, C., 1883, Ord. 36, 

r. 4, the judge had a discretion; & that the 

damages could be as well ascertained by the judge 

in ct. or chambers as by a jury :—J/eld: the judge 

had no discretion, & under R. S. ©., 1883, Ord. 36, 

r. 6, an order must be made for a trial with a jury ; 

but even if the ct. had a discretion, this was not 

& case In which such discretion ought to be 

exercised, the only question remaining at issue in 

the action being in regard to the amount of damages 
for the infringement of the trade mark, which 
question would be more properly tried with than 
without a jury.._Fennessy v. Raspits & Sons 
(1887), 56 7.. IT. 188. 
Alen :— Refd. Fennessey v. Clark (1887), 57 L. J. Ch. 











ne 


689. Security for costs—Motion by person resi- 
dent abroad—Not party to action.]—Pltf. obtained 
an injunction to restrain defts. from parting with 
goods alleged to bear improperly pltf.’s trade 
mark. Defts., who were shipowners, had no 
interest in the goods, which had only been put in 
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their hands for transmission. S8., a resident in 
America, who claimed to be owner of the goods, 
served notice of motion that he might be at liberty 
to reship the goods to a foreign port, & that 1f 
necessary he might be added as deft. to the action : 
—Held: 8S. must give security for the costs of 
the motion, for that whatever his position as to 
costs might be if & when he was made decft., 
he must on this motion be treated as a person 
resident abroad coming forward to enforce a right, 
& stood in the position of pltf.—APOLLINARIS Co, 
v. WILSON (1886). 31 Ch. D. 632 ; 55 L. J. Ch. 665 ; 
a L. T. 478; 84 W. R. 537; 2 T. L. R. 355, 


Annotations :-—Distd. Moser v. Marsden, [1892] 1 Ch. 487 
Re Miller’s Patent (1894), 63 1. J. Ch. 3214. 


690. Service out of the jurisdiction—Action not 
matter for English courts.) — A summons by 
T. A. M., a manufacturer, resident in Scotland, for 
leave to register a trade mark, was pending before 
the judge & was opposed by J. M., also resident 
& carrying on a similar manufacture in Scotland, 
on the ground that the mark was similar to one 
belonging to J. M. J. M. applied for leave to issue 
a writ against T. A. M. for an injunction & damages, 
on the ground that T. A. M. was selling his goods 
in England in such a way as to lead the public to 
believe that they were J. M.’s goods. J. M. 
deposed that the same witnesses would be required 
on the summons & in the action, & that it would be 
most convenient & would save great expense if 
the action was brought in England, or that the 
summons & action could be tried together :— 
Held: as an injunction in England could only be 
enforced against agents of T. A. M., & not against 
himself, leave ought not to be given to issue the 
writ, the matter being one which was better left 
to the Cts. of Scotland.—MArsHALL v. MARSHALL 
(1888), 38 Ch. D. 330; 59 L, T. 484, C. A. 


Annotations :—Distd, Re Burland’s Trade Mk., Burland v, 
Broxburn Oi] Co, (1889), 41 Ch. D._512. Apld. K 


<inahan 
». Kinahan (1890), 45 Ch. D. 78. Refd. Badische Auilin 


und Soda Fabrik v. Johnson & Basle Chemical Works, 
Bindschedler, [1896] 1 Ch. 25. 


691. ——.J]—(1) An action was brought 
in England, by a firm having places of business 
in Dublin & London, to restrain defts., a limited 
co., having its registered office in Belfast, from 
infringing pltfs.’ trade mark by the sale of goods 
under a similar trade mark in England. Defts. 
had no agents or depots in England, but supplicd 
occasional customers in England direct from 
Belfast. A motion was also pending in England 
by pltfs. under Patents, Designs, & Trade Marks 
Act, 1883 (c. 67), s. 90, to expunge defts.’ trade 
mark, & it was proposed by pltfs. that the action 
& motion should come on together :—Held: the 
action was to be regarded as practically an Irish 
& not an English action; & an order obtained 
ex parte by pltfs. under R. S. C., 1888, giving 
them leave to issue & serve the writ out of the 
jurisdiction, was, notwithstanding the pending 
motion to expunge, discharged with costs. 

(2) The fact that a motion on behalf of pltis. 
to rectify the Register by striking out defts.’ 
trade mark is pending is not material in con- 
sidering the balance of convenience to the parties, 
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c. Necessity for registration before 
action.J—Theo fact that pltf. has brought 
an action for ement before 
registering his trade mark, which 
action has therefore proved abortive, 
does not prevent him from bringing 
another action after registering. 


d. Jurisdiction of courl—HErchequer 
J.— VOL. XIII 


Court.}—-Tho Exchequer Ct. of Canada 
has jurisdiction to restrain any infringe- 
ment of a trade mark but has no juris- 
diction to entertain an action seeking 
damages for passing off goods of pltf. 
as those manufactured & sold by deft. 
~—MICKELSON SHAPIRO Co. v. MICKEL- 
SON DRuG & CHEMICAL Co., LTD. (1914), 
15 Exch. C. R. 276; 8 W. W. RB. 153. 


—_ 


e. ——.}—In granting injunctions to 


rovent the infringement of trade marks, 
ho ct. exercises its jurisdiction in the 
aid of cts. of law, t.e. when an action 
could be maintained in a ct. of law. 
But it does not exorcise an independent. 
eel cara v. LEA (1850), 13 
. Kq. R. 484.—IR. 
{. ———.]—— Dawson v. STEWART 
(1905), 22 R. P. C. 250.—-SCOT, 
g. Whether petition for expunging of 
trade mark may be joined with claim 


Q 
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Sect. 7.—Infringement of trade marks: Sub-sect. 8, 
A., BC., DD. Bok FY 


—KINAHAN v. KINAHAN (1890), 45 Ch. D. 78; 59 
L. J. Ch. 705; 62 LL. T. 718; 38 W. R. 655. 
Sa to (2) Refd. Re King’s Trade Mk., [1892] 


692. — - ee for rectification pending— 
Whether material.|.—KINAHAN v. KINABHAN, No. 
691, ante. 

693. Certificate of right to exclusive use— 
Granted when right comes into question.|— 
FIELD (J.C. & J.) & Co., Lam. v. WAGELSYNDICATER, 
Lrp.. Re TRADE MarkK $6,997, No. 33, ante. 

694. No jurisdiction in county court.])—The 
county ct. has no jurisdiction to entertain an action 
for an injunction to restrain an infringement of a 
registered trade mark.—Bow v. Hart, [1905] 1 
K. B. 692; 74 L. J. K. B. 341; 92 L. T. 181; 53 
oe 372; 21 T. L. R. 251; 49 Sol. Jo. 258, 
Je e 

See, now, Trade Marks Act, 1905 (c. 15), s. 30. 


695 Amendment of pleadings—Addition of claim 
for passing off—Claim in writ—Omitted in state- 
ment of claim.)—RossELL (HENRY) & Co., Lrp. 
v. HODGES (1918), 85 R. P. OC. 285; subsequent 
proceedings (1919), 36 R. P. C. 175. 

696. Action against two defendants—Default in 
defence by one defendant—Whether judgment re- 
coverable—Before trial of action against other 
defendant.|—In an action for infringement of a 
registered trade mark & for passing off against. two 
defts., the A. co. & the B. co., the A. co. made 
default in delivering a defence. The B. co. 
delivered a defence & the action was set down for 
trial against that co. Pltfs. moved for judgment 
against the A. co. in default of defence & also 
moved to rectify the register by expunging the 
registration of certain trade marks which the A. 
co. had registered :—Held: the claim against the 
two defts. being severable, pltfs. were entitled to 
judgment against the A. co. without waiting for the 
trial of the action against the B. co. An order for 
rectifying the Register was also made.—WEIN- 
BERG v. BALKAN SOBRANIE CIGARETTES, LTD. 
1923), 40 R. P. C, 399. 





B. Who May Sue. 


697. Person acquiring title by user—Long user.| 
—TAYLOR v. TAYLOR, No. 595, ante. 


698. -|—Long user of a trado mark 
gives such a property in it to the owner that 
another person cannot adopt the same device, 
even though it be his family crest.—STANDISH ¥, 
WHITWBRLL (1866), 14 W. R. 612. 


699. .|—Pltfs., a firm of pyrotechnists, 

& their predecessors in business had for nearly 
fifty years, namely, since 1866 down to 1910, 
been making & selling fireworks under the descrip- 
tion ‘‘ Crystal Palace Fireworks,’ they having 
throughout that period the exclusive right of 
giving firework displays at the Crystal Palacc. 
n 1891 they had registered as an old trade mark 

in connection with fireworks the words ‘ Crystal 
Palace.’’ They had also registered two othcr trade 

















for infringement.J—Whore petitioner 
has filed a petition in this ct. asking 
that a trade mark be expunged, he 
should not be permitted to amend his 
petition by joining thereto a claim for 
nfringement.—THERMOGENE Co., LTD. 
v. COMPAGNIE CHIMIQUE DES PRODUITS 


maintainable, 
DE FRANCK LTER., - 
271; [1926] Kxch. C. R. 114.—CAN. 
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700 i. Person acquiring title by user.) k. Importers 


—HEINIGER v. Droz (1900), I. L. RB. 
25 Bom. 433.—IN 


h. Vendor of goods.}—~An action for 
the infringement of a trade mark is 
even tho 
nob Feil gst ete cai or ae ate of the 

2 ods, but merely a vendor o 
[1926] 2 D. L. R Siwatk Prasad v. MuNNA LAL 
SEROWJEE (1909), I. L. R. 37 Cals. 
204.—IND. 


of goods.)— Applts. 
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elas consisting of representations of the Crystal 
alace. 

They used the term for all their goods of the 
firework class. It was not limited to the dis- 
plays that they gave at the Crystal Palace. Their 
goods were asked for as ‘‘ Crystal Palace Fire- 
works ’’ & were supplied under that name. 

Pitfs. having ceased to have the contract, 
defts., another firm of pyrotechnists, obtained in 
the year 1910 the right to give firework displays 
at the Crystal Palace, & thereupon they sought to 
describe their fireworks as ‘‘ Crystal Palace Fire- 
works’ with the addition of their own name :— 
Held: pltfs. having for nearly fifty years applied 
the words ‘ Crystal Palace’’ to their goods, it 
was irrelevant to consider whether they had still 
got the right to give displays of fireworks at the 
Crystal Palace; the use of those words did not 
imply that they had; & therefore they were 
entitled to a perpetual injunction to restrain 
defts.—Brock (C. T.) & Co.’s ‘* CRYSTAT, PALACE ”’ 
FIREWORKS, LTD. v. PAIN (JAMES) & Sons (1911), 
105 L. T. 976; 28 R. P. C. 697, C. A. 


700. ———.|——-There is no property in a trade 
mark; but a person who has been in the habit 
of using a particular mark may prevent other 
persons from fraudulently taking advantage of 
the reputation which his goods have acquired, by 
using his mark in order to pass off their goods as 
his to his injury. 

A foreign manufacturcr has a remedy by suit 
in this country for an injunction & account of 
profits against a manufacturer here who has 
committed a fraud upon him by using his trade 
mark for the purpose of inducing the public to 
believe that the goods so marked were manu- 
factured by the foreigner. 

This relicf is found upon the personal injury 
caused to pltf. by deft.’s fraud, & exists, althoug 
pltf. resides & carries on his business in another 
country, & has no establishment here, & does not 
even sell his goods in this country.—CoLtuins Co. v. 
Brown (1857), 3 K. & J. 423; 30. T. 0.8. 62; 3 
Jur. N.S. 929; 69 E. R. 1174. 

Annotations :—Apld. Collins Co. v. Reeves (1859), 28 L. J. Ch. 
66; Soc. Anon. des Anciens Ktablissements Panhard ct 
Levassor v, Panhard Levassor Motor Co., {1901} 2 Ch. 613. 
Mentd. Prioleau v. United States & Johnson (1866), L. Rh. 
2 Eq. 659; U.S.A. v. Wagner (1867), L. KR. 3 Eq. 724. 
701. S. P. Conrins Co. v. COWEN (1857), 3 

K.& J. 428; 29L.T. 0.8. 245; 3 Jur. N.S. 929; 

5 W.R. 676; 69 HE. RR. 1177. 


Annotation :—-Refd. Singer Manufacturing Co. v. Wilson 
(1876), 2 Ch. D. 434. 


702. Alien.|—CoL.ins Co. v. BRown, No. 700, 
ante. 

708. S. P. CoLmLins Co. v. CowrEn (1857), 3 
k. & J. 428; 29 L. T. O. S. 245; 3 Jur. N.S. 
929; 5 W. R. 676; 69 H. R. 1177. 

Annotation :—Refd. Singer Manufacturing Co. v. Wilson 

(1876), 2 Ch. D. 434. 

704. Not usually selling goods in England.) 
—An alien can sue in the cts. of this country to 
restrain the fraudulent appropriation of his trade 
mark, although the goods on which such trade mark 
is affixed are not usually sold by him in this country. 





i tape to restrain resps. from selling in 
India a well known brand of cigarettes 
which for some yeas appits. alone had 
been importi nto & selling in India; 
they were assignees of the trade mark 
& goodwill for India. Resps. having 
bought over 20,000,000 of the cigarettes 
cheaply from purchasers from the 
manufacturers (who granted applts. 
the sole rights for India) were able to 
undersell applts. The salos by resps. 
involved no breach of contract, mis- 


h piltf. be 


them.— 
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—COLLINS Co. v. REEVES (1858), 28 L. J. Ch. 56 ; 
ae T. O. 8S. 101; 4 Jur. N. S. 865; 6 W. R. 
Annotation :—Mentd. U.S.A. v. Prioleau, Prioleau v. U.S.A. 

(1866), 36 L. J. Ch. 36. 

705. Either of two persons separately entitled.]-—— 
Deft. sold tobacco pipes packed in boxes or 
cases, upon which were labels or descriptions of a 
similar character to those of pltf., using pltf.’s 
name as being the real manufacturer, deft. having 
a person in his employ of that name :—Held: 
such colourable imitation & use of the labels & 
descriptions could be restrained by injunction. 

Two persons, sons of their father, who had 
originated the manufacture of such pipes, & 
designated them as ‘‘ Southorn’s Broseley pipes,’’ 
on the death of their father, manufactured at 
Broseley, but at separate cstablishments, & for 
their separate benefit, pipes of a like character ; 
one of the brothers instituted a suit to restrain the 
use of this trade mark, the other declining to join 
in such suit:—Held: the one brother might 
alone file a bill for an injunction & account. — 
SOUTHORN v. REYNOLDS (1865), 12 L. T. 75. 

706. Exporting agent—Effect of local custom.] — 
An arrangement was made between W., R., & G., 
that W., a manufacturer, should consign cotton 
cloths to G. in Rangoon, paying him an inclusive 
commission. The goods were to be exported 
through R., who acted as shipping agent, & was 
to see to the goods being Aniehed & packed, for 
which services he received a commission from G 
A particular mark was by arrangement between 
the three parties adopted for the goods, of which 
some portions & the general arrangement were 
new, & other portions consisted of R.’s name & 
arms, & of a symbol which had formerly been used 
by G. After goods had been regularly exported 
for some years under this arrangement, W. 
ceased to send goods through R., & commenced 
exporting them to Rangoon through the agency 
of F., continuing to use the old mark except that 
the name & arms of I". were substituted for 
those of R. At the same time It. commenced 
exporting other goods under the old mark. Cross 
actions were commenced for injunctions, in which 
R. set up an alleged custom in Manchester, giving 
the right to the trade marks to the shipping agent : 
—IIeld: upon the evidence, no such custom 
existed, neither R. nor W. had any exclusive right 
to the use of the mark, & both actions must be 
dismissed.—ROBINSON v. FINLAY, WARD v. ROBIN- 
SON (1878), 9 Ch. D. 487; 39 1. T. 398; 27 W. R. 
204, C. A 
Annotations :—Apld. Re Jones’s Trade Mk. (1885), 53 L. T. 1. 

Refd. 7te Orr Vane, Re Trade Marks Registration Acts, 

1875 & 1876 (1878), 47 L. J. Ch. 807; Re Crompton's 

Trade Mk., [1902] 1 Ch. 758; Re Warschauer’s Appln. 

(1925), 43 R.P.C. 46. 

707. Executors.|-Oakry & Sons v. DALTON, 
No. 591, ante. 


Effect of acquiescence.]—Sec No. 576, ante. 
708. Manufacturer—Not assignee of business to 
which goods st arr Ra manufacturer of 
articles has no right to sue for infringement of a 
trade mark attached to a business to which he 
supplies goods, but which has not been assigned 
to him.— ULLMANN & Co. v. CESAR LEUBA, [1908] 
A. GC. 443; 78 L. J. P. C. 41; 99 L. T. 531, 


P. C, 
Assignee.|—See No. 586, anle. 


representation or infringement : further 
it was not shown that applts. had 
uired any er opendeny reputation 
orters :—Held : the suit was not 
oF Ania ee Bow O610 Le 2 
v. ON AN ’ ° ® . 
51 Calc. 892.—IND, : 














- Sole. agent 


ao the 
as 
ma. 


Sor 
person who has the sole agency for 
sale of goods manufactured by 
another cannot maintain an action for 
infringement of the trade mark used 
hy_ the manufacturer.— FULTON 
v. Knox, [1917] WwW. L. D. 48.— 8, AF. 
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C. Delay or Acquiescence. 
See Sub-sect. 5, ©., post. 


D. Effect of Offer by Defendant, 
Sce Sub-sect. 5, D., post. 


E.. Discovery and Interrogatories. 
Discovery.|—See Discovery, Vol. XVIIL., pp. 
43, 60, 51, Nos. 17, 83-88. 
Interrogatories.|;—See DiscovERy, Vol. XVLIIT., 
p. 221, No. 1690. 


F.. Evidence. 


709. Onus of proof—On plaintiff—To show 
special damage.|—J.EATHER CLOTH Co. v. Hirsci- 
FIELD, No. 825, post. , 

710. On defendant—To displace plaintiff's 
prima facie right.|;—REINNARDT v. SPALDING, No. 
312, ante. 

711. — — To show that purchasers will not 
be deceived.|—Orr Ewina & Oo. v. JOHNSTON 
& Co., No. 185, ante. 

Where long user pleaded.|—See No. 358, 











ante. 

712. Cross-examination—-On matter not pleaded 
—User of ‘ patent.”"]—I. Ever & Co. v. Goopn- 
WIN BROTHERS, as reported in [1887] W. N. 107, 

) Roberts v. 


C.A 
Annotations :-—Folld. Boake, waviant, Re 
Boake, Roberts’ Trade Mks. (1909), 26 kK. P. GC. 251. 
Mentd. Saxlehner v. Apollinaris Co., [1897] 1 Ch. 893; 
Price’s Patent Candle Co, v. Ogston & Tennant (1909), 
26 R. P. OC. 797; Edge v. Niccolls (1910), 80 L. J. Ch. 
154; Lines v. Farris eae 43 R. P. C. 64; Smith’s 
Poet Crisps v. Paigo’s Potato Crisps (1928), 45 R. P. Cc. 


713. ——- —-—- ———.|—-(1) In 1885, pltfs., a 
firm of manufacturing chemists, began to manu- 
facture, under Letters Patent granted to them in 
that year, a chemical salt which they called Kalium 
Meta Sulphite or ‘‘ K.M.S.’’ In the same year 
they registered two trade marks upon which 
appeared (inter alia) the Ictters ‘‘ K.M.S.”’ The 
Letters Patent expired in 1899. During the years 
in which the Letters Patent were in force, & 
afterwards up to the date of the trial, pltfs. con- 
tinued to manufacture this salt & to put it upon the 
market. They sold it as Kalium Meta Sulphite, 
or more generally as ‘‘ K.M.S.’’ Upon their 
advertisements it was described as ‘‘ K.M.S.” 
with the full name Kalium Meta Sulphite added 
in brackets. In 1906 they registered the letters 
‘““K.M.S.”’ as their trade mark. The ordinary 
English chemical name of the salt was Meta 
Sulphite of Potassium. Defts. were also manu- 
facturing chemists, & for some years past had 
manufactured a salt of the same chemical quality 
& substance as that of pltfs.” but they did not at 
first advertise or sell their product as ‘‘ K.M.S.”’ 
In 1907, however, they began to advertise & sell 
their salt as ‘“‘ K.M.S.”’; pltfs. thereupon com- 
menced this action. Defts. contended that the 
letters ‘‘ K.M.S.’’ were the descriptive name of the 
article & were not distinctive of pltfs.’ manu- 
facture, & they moved to expunge the pltfs.’ 
trade marks from the Register:— Held: at the 
time when the action was commenced the letters 
‘‘K.M.S.” indicated the salt as manufactured by 


pitfs. 

sale of goods.) --A | PART I. SECT. 7, SUB-SECT. 3.—Fr 
m. What must be proved—In- 

fringement likely to mislead & decetve 
blic.J—In a@ case of infringement it 

s not Cr aarpiccrast Mr asnere improper motives 

or fraudulent intention be made out; 

the only question is whether or not the 
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Sect. 7.—Infringement of trade marks: 
F., G., H. & I. sub-sect. 4.) 


(2) Iuring the course of the trial defts.’ counsel 
pico, to put to one of pltfs.’ witnesses some of 
he pitfs.’ circulars & advertisements & to cross- 
examine him upon them with regard to alleged 
user by the p]tfs. of the word ‘‘ Patent ”’ long after 
the Patent had expired :—Held: such _ cross- 
examination was inadmissible, because no wrongful 
user of the word ‘‘ Patent’ had been pleaded.— 
BoAKE (A.), Roperts & Co., Lrp. v. WAYLAND 
(W. A.) & Co., Re BoAKE (A.), Ronerts & Co., 
Lrp.’3 TRADE MARKS (1908), 26 R. P. C. 251. 
Menta. La 


Sub-sect. 3, 


«innotation :—Generally, Radlotechnique wv. 


Weinbaum, {1928] Ch. 

714. Of ieee of company—On affidavit 
made for purpose of interlocutory motion—Whether 
admissible against plaintiff company.} — APOL- 
LINARIS Co. v. SNOOK, No. 7438, post. 

715. Issue of letters of request—Evidence of 
manner of dealing with goods in market.|—A 
co. who were manufacturers of lime juice com- 
menced an action against another co. for infringe- 
ment of plitfs.’ trade marks & for passing-off their 
lime juice as pltfs.’ lime juice. Pltfs. alleged that 
they owned certain trade marks & that they sold 
their lime juice in bottles which were moulded with 
representations of their trade marks, & they alleged 
that the moulding on defts.’ bottles was calculated 
to deceive. Both pltfs. & defts. put labels on their 
bottles, but pltfs. alleged that such labels fre- 
quently got rubbed off. Both firms exported their 
lime juice to other countries, including South 
Africa. DVltfs. made an application for a com- 
mission to take evidence in South Africa or 
alternatively for letters of request to issue. ‘They 
stated that they wished to obtain evidence as to 
the circumstances & conditions of the trade in 
South Africa. The application came before the 
judge in chambers, to whom certain proofs of the 
proposed witnesses were submitted by pltfs., & 
an order was made for letters of request to issue. 
Leave was given to defts. to appeal, & they 
appealed :—Held : evidence as to the manner in 
which the goods were dealt with in the market was 
material, & the ct. refused to interfere with the 
discretion of the judge, & held that the order made 
was right.— Koss (1...) & Co., Lyvp. v1. ALEXANDER 
Rippue & Co., rp. (1913), 81 R. Pp. C. 48, A. 


G. Teltef. 
See Sub-sect. 5, post. 


IT. Appeal. 

716. Order for advancement—Injury caused by 
continuance of injunction—Irreparable if injunction 
wrongly granted.|—-An appeal from a _ decree 
granting an injunction to restrain the use of a 
trade mark ordered to be advanced, on the ground 
that the injury done to deft. by the continuance 
of the injunction, if wrongly granted, would be 
irreparable.----LAZENBY if WHITE (1870), 6 Ch. App. 
89; 19 W. R. 291, L. J.3 subsequent proceedings 
(1871), 41 1. J. Ch. 364,n., I. JS. 
sa ry ealaaa :—Refd. Roskell v. Whitworth (1871), 19 W. R. 





717. Costs of appearance of party—Notice that 
order for costs not to be questioned.|—-UrMANN 
v. HLKAN, No. 782, post. 


ale ed infringing mark is likely to 
mislead & deccive. the public.—SAaLaDA 
a Co. OF CANADA, LTD. v. KEARNEY, 
ists} Exch. C. BR. '119.—CAN. 
n. Onus of proof on defendant that 
trade iced abandoned by plaintiff.}— 


of trade mark the 


JLAHI-MAGBUL 


es for infringement 
urden of establish- Oo. 
ing that pltfs. have abandoned the 
mark is on defts. &, as it is a question 
of fact based upon intention.—Noor 
LAHI ¥, 


In a suit for dama, 
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ZI. Costs. 


See Trade Marks Act, 1905 (c. 15), s. 46; & 

generally, R. S. C., Ord. 65. 

718. Right to injunction carries costs—Effect of 
making excessive demand.|—-MoET v. COUSTON, 
No. 780, post. 

719. Defendant’s conduct just avoiding injunc- 
tion — Effect on costs.)—-l1f a trader imitates 
another person’s label or trade mark & sails s0 
near the wind as just to avoid an injunction, though 
the ct. does not grant the injunction, it will not 
willingly give him any costs of the proceedings.— 
Bass v. DAWBER (1869), 19 L. T. 626. 

720. —— —— .J]—WyYLAM wv. CLARKE, 
W.N. 68. 

721. Both parties deceiving public.|—-A bill was 
filed by the manufacturers of a substance used 
instead of hops for brewing beer to restrain defts. 
from making & selling a substance intended for 
the same purpose. As to some of the grounds 
for relief pltfs. had failed & as to others they were 
held to be too late in their application, & the bill 
was therefore dismissed :—Held: as the substances 
made by both pltfs. & defts. were intended to be 
used to deceive the public no costs would be given 
to defts—LHstcourt v. Estcourt Hor EssEncss 
Co. (1875), 10 Ch. App. 276; 44 L. J. Ch. 223; 32 
I. T. 80; 23 W. R. 318, L.C. & L. JS. 

Annotations :—Refd. Poor v. Prince (1887), 35 Ch. D, 
9; Kno v. Dunn (1890), 15 App. Cas. 252; Rotch v. 
Crosbie (1909), 54 Sol. Jo. 30. 

722. Taxation—Defendant submitting to per- 
petual injunction with costs—-Whether grounds for 
taxation on higher scale.|—A submission to a 
perpetual injunction with costs by deft. in an 
action for the infringement of a trade mark does 
not afford a special ground upon which the ct. 
will direct taxation of the costs upon the higher 
scale under the provisions IR. 8S. C., 1888, Ord. 65, 
r., 9.— JLIUDSON v. OSGERBY (1884), 50 J.. T. 828 ; 39 
W. R. 566. 

723. Set-off of costs—Patent action & trade mark 
action—TInterference with solicitor’s Hen.|—Pltfs. 
brought an action against defts. in respect of a 
trade mark, & they also brought an action with 
reference to the alleged infringement of a patent. 
In Feb. 1888, the trade mark action was tried 
before Chitty, J., & judgment was given against 
defts., with costs. In Apr. 1888, the patent action 
was tried before Kay, J., & judgment was given 
against pltfs. with costs. On Nov. 10, 1888, 
Kay, J., upon pitfs.’ motion in the patent action, 
made an order restraining defts. & each of them 
& their solr. & the former solr. of one of defts. 
from issuing any execution or taking other pro- 
ceedings to enforce payment of costs payable under 
the order of Apr. 26, 1888, without setting off the 
amount of the costs payable by them to pltfs. 
under orders of Chitty, J. & the Appeal Ct. in the 
trade mark action. Pltfs. appealed in the patent 
action, but the appeal was dismissed with costs. 
On a motion in the patent action by pltfs. to enforce 
a set-off of the costs incurred in the trade mark 
action against those in the Appeal Ct., defts.’ 
solr. objected that he had a lien on those costs 
which intercepted the right of set-off :—Held 
the set-off of the costs was not intercepted as to the 
costs of the patent action ; but as to the trade mark 
action the right of set-off was not to prevail so as 


[1876] 


(1927), I. L. R. 9 Lah. 487.—IND, 
Reeasonable ground of appre- 
hension of injury.]—— SINGER ANU- 
FAOTURING Co. v. KIMBALL & MORTON 
(1873), 11 Macpb. oe As Sess.) 267; 
45 Se. Jur. 201.—-SCO 





Woop & Co, 
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to interfere with any right of lien which defts.’ 
solrs. in that action might be able to prove.— 
BLAKEY v. LATHAM (1889), 41 Ch. D. 518; 860 
a i‘ 624; 87 W. R. 569; on appeal, 43 Ch. D. 23, 
Annotations :—Consd. Puddephatt v. Leith (No. 2), [1916] 
2 Ch. 168. Refd. Re Baxsctt, Hz p. Lewis (1895), 65 

. J. Q. B. 144; Hassell v. Stanley, [1896] 1 Ch. 607; 

Goodfellow v. Gray, [1899] 2 Q. B. 498; David v. Rees, 

[1904] 2 K. B. 435; Bake v. French (1907), 76 L. J. Ch. 

299; Reid v. Cupper, [1915] 2 K. B. 147. entd. Norton 

v, Norton (1908), 99 L. T. 709, 

724. —-— In favour of one joint defendant— 
Costs of issue raised against other defendant only. |— 
CHAMPAGNE HEIDSIECK ET CIE v. Scorro & 
Bisuop, No. 787, post. 

725. Costs of interlocutory injunction—cCosts in 
the action.|—JARRETT v. BRITISH NORTH BORNEO 
Cigar Co. (1892), 37 Sol. Jo. 116. 

726. Apportionment of costs—Each party par- 
tially successful—Plaintiff not entitled to all relief 
asked for.}—In 1890 II. registered a trade mark. 
In 1896 P., who had infringed the said trade mark 
without knowing of I{.’s registration or user of it, 
communicated with H., asking for the date of 
registration & disclaiming any intention to 
infringe. Negotiations cnsucd between the parties, 
in which P. was ready to give the undertaking 
asked for by H. subject to a condition that 11. 
should not advertise it. H. was ready to agree 
to such condition on P. agreeing to disclose the 
names of his customers to whom he had supplied 
the goods. P. would not so agree, & the negotia- 
tions fell through. 4. issued a writ asking tor an 
injunction, damages or an account of profits, & 
costs. LP., by his defence, offered an undertaking, 
but made no offer as to costs. At the trial it was 
admitted that I]. was not entitled to damages or an 
account of protits :—J/eld: II. was entitled to an 
injunction & the costs of the action so far as it 
sought relief by way of injunction, but deft. was 
cntitled to the costs of the action so far as it asked 
for damages or an account, such costs to be set off. 
—Hipkins (G. FF.) & Son v. PLANT (1898), 15 
R. P. C. 294. 

727. No costs given—Defendant using ‘‘ regis- 
tered ’’ wrongfully.|—Warsop (B.) & Sons, Lrp. 
v. WaARSOP, No. 667, ante. 

728. Costs of moving for judgment in open 
court—-In preference to application in chambers— 
Defendant consenting to judgment.|—Where pltf. 
in an action for the infringement of his registered 
design, or trade mark, or patent, is proceeding to 
obtain a judgment restraining the infringement, 
it is desirable that some publicity should be given 
to the order; &, although deft. has consented to 
the order, pltf. is entitled to the costs of moving 
in open ct., & not merely to such costs as would 
have been incurred by applying by summons in 
chambers.—SmiTH (J. 'T'.) & JoNEs (J. H.), Lip. v. 
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SERVICE REEVE & Co., [1914] 2 Ch. 576; 83 
L. J. Ch. 876; 111 L. T. 669; 30 T. L. R. 5993 58 
Sol. Jo. 687. 

Annotation :—Retd. Performing Right Soc. v. Mitchell & 

Booker (Palais de Danse), [1924] 1 K. B. 762. 

729. Defendants putting in joint defence—Sepa- 
rate orders for costs—-Where one defendant in- 
fringing innocently.|—-CHAMPAGNE TIBIDSIECK ET 
CIE v. Scotro & BisHop, No. 787, post. 

730. Liability for Registrars costs—In addition 
to costs of action.|—Forru & CLypE & SUNNY- 
SIDE IRON Cos., Ltp. v. Sua@@ (WILLIAM) & Co., 
Lrv., No. 629, ante. 

Where infringement innocent.|—See Nos. 7!)0-— 
803, post. 

Effect of offer by defendant.|—Sce Nos. 762- 
774, post. 

Security for costs.|—Sce No. 689, ante. 

Costs of appearance of party at appeal.|—Sce 
No. 782, post. 


SuB-skécT, 4.—DEFENCES. 

See Trade Marks Acts, 1905 (c. 15), ss. 20, 21, 39, 
41; 1919 (c. 79). 

731. Long user—Onus of proof that use fraudu- 
lent—& that mark still calculated to deceive.] - 
Re HEATON’S TRADE Mark, No. 358, ante. 

732. Use by plaintiff in trade mark—Of part for 
which registration refused. |—Pltfs., M. Melachrino 
& co., a firm of cigarette manufacturers, having 
applied to the Comptroller for registration as a 
trade mark of a label for cigarettes, consisting 
(inter alia) of three foreign coats of arms, were 
granted registration of the mark, less the three coats 
of arms. Pltfs., however, in using their trade 
mark, put in the coats of arms & used it in the form 
in which they had originally applied for registra- 
tion. U. Melachrino, who was a brother of one of 
plifs. M. Melachrino, & who had been formerly 
employed by pltfs. as their servant or assistant, 
entered into an agreement with one VPoulides 
to act as manager of a cigarctte business for 
Poulides, to be carried on under the style of the 
Melachrino Egyptian Cigarette co., & the new 
firm commenced business in premises in the 
immediate neighbourhood of pltfs.’ premises, & 
solicited customers of pltfs.’ firm, & made use of 
labels in imitation of those used by pltfs. Pltfs. 
brought an action & moved for an interim injunc- 
tion :—Held: (1) defts. business was in fact the 
business of Poulides, & U. Melachrino could not 
sell his name to Poulides for the purpose of enabling 
him to carry on a rival trade, & the less so because 
the purpose was that of carrying on a rival trade 
fraudulently, & therefore pltfs. were entitled to an 
injunction restraining defts. from carrying on 
business under the name of Melachrino & Co., 
or of Melachrino; (2) the use by pltfs. in con- 


Hlavana made in Germany.}—Action 


PART I. SECT. 7, SUB-SECT. 4. 


nf Prior user.J)—In an action for 
infringement of a trade mark which has 
been registered for more than five 
A deft. may raise as a defenco 
hat the trade mark is a not to have 
been registered, as at that time it was 

common use, & was not a distinctive 
mark.—MITCHELL & Co. v. JosHUA 
A ia (1891), 17 V. L. R. 736,— 


q. -~——.]—User of a trade mark in 
a forcign country is no justification 
for an infringement in the country 
where the action is brought.—SmiTu 
Vv. Farr (1887), 14 QO. R. 729.—CAN. 

Yr. -}-A person accused of in- 
fringing & registered trade mark may 
show that it was in common use before 
such registration &, thereforo, could 





not properly be registered.—PARTLO v, 
goue (Ont.) (1888), 17 8S. C. R. 196.— 


t. ——.]—EBRAHIM CURRIM &. IS8A 
ABBA Sart (1900), I. L. R. 24 Mad. 
163.—IND. 


a. ——.J]—CowlE & Co. v. PATEL 
pees (1924), I. L. R. 2 Ran, 278. 


b. No intention to defraud.J—JONES 
v. GEDJE (1909), 9 C. L. R. 263.—AUS., 

GC. -J—In an application for 
an injunction to restrain the use of a 
trade mark, it is not a sufficient defence 
to say there was no fraudulent intcn- 
tion, & that is no reason for not grant- 
ing the appln.—GRaHaAM v. KER, 
ede Ried Co. (1869), 3B. L. R. App. 4. 


d. Cigars purported to be made in 





for an injunction to prevent doft. from 
selling a certain brand of cigars called 
O.K. cigars, the right of pltf. to sell 
which was protected by a Government 
certificate & trade mark. It appeared, 
however, that pltf.’s trade mark was 
registered by H. F. for another purposo 
entirely, R. F. having a particular 
of soap’ called K. soap. Deft. 
pleaded that the O.K. cigar was not 
nor the exclusive property of 
pltf.; also that the cigars, although 
they purported to be made in Havana, 
were really made in Germany. On 
roof of these allegations action 
a yaiifasad with costs.—LABBATT v. 
i (1874), 7 R. L. OQ, 8. 386.— 


e. Trade mark incapable of regis- 
trution.J—R. v. CRUTYENDEN (1905), 
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nection with their registered trade mark, of the 
coats of arms for which registration had been 
refused did not invalidate their right to the pro- 
tection of the portion of their label which had been 
registered, & therefore pltfis. were entitled to an 
injunction restraining defts. from infringing their 
trade mark; (3) in deciding a question of the 
infringement of a label the ct. should not arrive 
at its decision by confining itself to a comparison 
of the infringing document with the infringed 
document by simply placing the two side by side, 
but should also consider the state of circumstances 

existing between the parties.—-MELACHRINO (M.) 

& Co. v. MELACHRINO EGYPTIAN CIGARETTE Co. & 

MELACHRINO (1887), 4 RK. P. C. 215. 

Annotations :-—.A8s to (1) Apprvd. Teofani ». Teofani, Ie 
Teofani’s Trade Mk., 119! 3] 2 Ch. 545 efd. Powell v. 
Bieminehan Brewery Co., {1896) 2 Ch. BA. As to (2) Folld. 
Hamuinond v. Brunker (1892), 9h. P.C. 301. 

733. Use by plaintify of trade mark with ad- 
ditions.|— HAMMOND & Co. v. MALCOLM, BRUNKER 
& Co. & CoLLyns, No. 581, ante. 

734. When trade mark common to trade—No 
imitation.|—-BAKER v. RAWSON, No. 408, ante. 

35. No intention to deceive.|—BAKER v. 

RAWSON, No. 408, ante. 

736. No actual deception after several years 
user.]|——-BAKER v. RAWSON, No. 408, ante. 

787. Misleading conduct of plaintiff. -—Pltfs., 
who are the registered proprietors of the trade 
mark ‘‘ Burgoyne,” for wine, sold by auction wine 
in casks bearing the inscription ‘ Burgoyne, 
London.” ‘The wine had been consigned to pltfs. 
on approval & rejected by them, & was sold on 
account of the growers. JDefts. purchased the 
wine at the auction, & resold it as ‘‘ Burgoyne’s 
Superior Australian Burgundy.’”’ On the trial of 
an action, to restrain defts. from infringing pltfs.’ 
trade mark, & from passing off the wine in question 
as being pltfs.’ wine, it was held, that the winc 
was not plifs.’ wine, & that pltfs. were not estopped 
by their conduct from restraining the sale of the 
wine as their wine. An injunction & an account 
of profits were granted. Defts. appealed :—Held: 
defts. were justified in coming to the conclusion 
that the wine was Burgoyne’s wine, & they were 
80 justified by reason of the conduct of pltfs. in 
the matter, & pltfs. were not entitled to any relief ; 
the appeal was allowed with costs.—BURGOYNE & 
Co., Lrp. & BURGOYNE v. GODFREE & Co. (1904), 
22 BR. P.O. 168, C. A. 

788. Prior user.]—In Oct. 1910, the W. co. 
registered a trade mark for sweetmeats & con- 
fectionery. In Mar. 1911, they commenced an 
action for infringement of this mark against the 
M.co. The M. co. alleged that they had used the 
mark before the W. co. :—Held: as the W. co. 
had first used the mark in Nov. 1910, & according 
to their evidence the M. co.’s first actual user was 
in Jan. 1911, the W. co. had established their case, 
& were entitled to an injunction, damages, & 
costs.— WILLIAMS’s, Lip. v. Massey (1911), 28 
R. P. C, 612. 

789. ——— Order for particulars of user—Form of 
order.]—In an action to restrain infringement of 








a TY. 2 455 3 60. W. R. 249; 10 
-R.8 CAN for 

iy st 1902 the New York 
Herald began the issue of a comic 
section of “hat epee under the title 
fF Buster B > & ** Buster Brown 
Tige,’’ & have al since continued to sell 

the same & licensed other news papers 
todoso. In1907 the Herald red. 
the titles as trade marks, & brought an 
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action iY spa the Ottawa Citizen Co. 


ent, & 

against, the 7 Mee of them :—Held ; the 
‘ Buster Brown,” & ‘“ Buster 
Brown & Tige ’’ were not susceptible of 
registration anes the Boe respecting 
—NEW 

v. OTTAWA Crna 
418.0. R. 229;6E.L.R 


&. Defendante taking a 
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trade marks consisting of the word ‘‘ Pelican ”’ 
registered respectively in classes 1 & 39 in respect 
of inks the like, defts. in their defence 
alleged that they & a predecessor had used the word 
‘‘ Pelican ”’ from 1917 onwards in connection with 
inks & on bottles containing ink: & in a motion 
to rectify the register by expunging therefrom the 
entries of the said trade marks, they made similar 
allegations. Pltf. applied for particulars of the 
alleged user :—Held: deft.s should give ahaa 
lars of the user alleged in the defence of the word 
‘* Pelican ”’ on or in connection with inks, & bottles 
as containers therefor bearing labels altered as 
aes giving the names & addresses of three 
epresentative customers to whom the alleged 
ales were made, & giving the best estimate of the 
bata! sales of ink in respect of which such user 
took place year by year from 1917 to 1925, stating 
whether the ink so sold was manufactured by the 
said predecessor or defts., & if not either by whom ; 
& similar particulars of the alleged user by defts. 
from 1925 to the prosent date. Particulars sub- 
stantially the same were ordered in the motion 
to rectify.— BEINDORFF (TRADING AS WAGNER) v. 
CHAMBERS & Co., Lirp. (1928), 45 R. P. C. 122. 
740. Non-user—Necessity for proof of circum- 
stances of trading.|—The registered owner, D., of 
a trade mark consisting of the word ‘“ Fram ” 
saplied to razors, formed a co., of which he was 
the only substantial shareholder, for dealing in 
the razors, but did not assign the trade mark to 
the co. In an action by the co. & D. for infringe- 
ment of the trade mark, defts. alleged that they 
had acted innocently. In negotiations, they 
offered to give an undertaking, but later reserved 
the right to set up all defences open to them. At 
the trial they contended that the co. could not 
obtain an injunction, & that D. could not recover 
damages. It was held that defts. had acted 
innocently; that without saying that damages 
could not be awarded against an innocent infringer, 
D. was not, as a shareholder in the co., entitled to 
damages; that no damage to plifs. attributable 
to the infringement had been proved; & that D. 
was entitled to an injunction, & half the costs 
of the action. Pltf. co. was dismissed from the 
action without costs. Defts. appealed to the Ct. 
of Appeal, & contended that, as D. had not, since 
the formation of the co., used the trade mark, he 
was not entitled to an injunction :—Held: the 
co. could not be regarded as the agents of D.; as 
defts. had not repeated in their defence their 
offer of an undertaking, there was nothing to 
prevent D. from obtaining an injunction; without 
deciding whether non-user of a trade mark could 
not, in certain circumstances, be set up as a defence 
in such an action without a motion to rectify the 
register, it had not been pleaded, & in the absence 
of evidence as to the circumstances of the trading, 
the ct. would not say that D.’s non-user of the mark 
constituted a defence to the action. The appeal 
was dismissed with costs.—F RAM MANUFACTURING 
Co., Lrp. v. Morton (Eric) & Co. (1922), 40 
R. P. C. 33, C. A. 
Trade mark not registrable.|—See Sect. 2, ante. 
aoa infringement.|—-See Sub-sect. 5, E., 
pos 


able steps to prevent prejudicial use of 
trade mark.}—PRxatT-0-LITE 
PEOPLE'S Gas SUPP atte Co. 191 7) A Bb 
8.0, RK. 440; 388 D. L. R. 379. AN. 
h. Invalidity.}-—If deft. in an action 
for infringement of a trade mark pleads 
ERALD that pitfs.’ trade mark ina invalid 
“Go, ou ae must give particulars of the invalidity 
all Co. v. 


R OREMICAL 


an injunction 


" reason 


Part I.—TrRAaDE Marks. 


SuB-sECT. 5.—RELIEF. 
A. In General. 

741. Whether registration condition precedent 
to relief—Injunction.|—-A Dutch co. moved to 
restrain deft., a commission agent, from infringin 
their trade mark, & from shipping goods abroa 
with their trade mark stamped on them. The 
writ in the action was issued after the time for 
registration of trade marks limited by Trade 
Marks Registration Amendment Act, 1876 (c. 33), 
had expired, & before Trade Marks Registration 
Extension Act, 1877 (c. 37), had come into force. 
Pitf. co. had not before the motion for injunction 
registered their trade mark :—Held: (1) registra- 
tion was not a condition precedent to pltfs.’ right 
to an injunction; (2) semble: the Acts do not 
make the registration of their trade marks by 
foreigners a condition precedent to their right 
to sue for an infringement of them.—TWENTSCHE 
STooM BLEEKERY Goor & HARPER v. ELLINGER 
& Co. (1877), 26 W. R. 70. 

742. —-— Action by foreigner.|—TWENTSCHE 
StoomM BLEEKERY Gook & LARPER v. ELLINUGER 
& Co., No. 741, ante. 

743. Presumption that marks right on 
Register—In absence of motion for rectification. |-— 
The A. co. registered a device as a trade mark. 
S. sold mineral water imported from abroad in 
bottles having labels bearing this device. ‘This 
mineral water purported to come from springs 
belonging to O. & co. The co. brought an action 
for infringement. It was admitted that the device 
was adopted by 0. & co. in Germany & was 
registered here by the co. with O. & co.’s know- 
ledge & consent, & that O. & co. were using the 
device on their mineral water with the A. co.’s 
knowledge. It was alleyed that the trade mark 
was only registered by the co. fur the purpose 
of protecting an exclusive right to the sale of 
O. & co.’s mineral water in the United Kingdom 
which O. & co. had entered into a contract to give 
them :—Held: (1) it must be assumed that the 
trade mark in question was rightly on the register 
in the absence of a motion to rectify & A. & co. 
were entitled to register the mark as they did. 

(2) S. was held entitled to read against the co. 
the cross-examination of one of their directors on 
an afiidavit made for the purposes of an inter- 
locutary motion in the action.—APOLLINARIS Co. 
v. SNOOK (1890), 7 BR. P. C. 474. 

Annotations :— As to (1) Refd. I?e Trade Mh. 96,997, Ficld 
v. Wagel Syndicate on) 1 Oh. 651. Generally, Retd. 
Re Apollinaris Co.’s Trade {ks., [1891] 2 Ch. 186. 

Register as evidence of validity of original 

registration.]|—See Trade Marks Act, 1905 (c. 15), 

ss. 40, 50, 51. 








B. Trade Mark containing False Representation. 

744, Whether relief granted.]|—Pltfs., who were 
manufacturers of & dealers in cigars in England, 
imported from Germany cigars made of Havana 
tobacco. There was no direct evidence as to the 
place where they were manufactured, but the ct. 
found as a fact that they were also manufactured 
in Germany. Pltfs. sold these cigars in England 
in boxes on which was a label containing their 
trade mark, registered under Trade Marks Registra- 
tion Act, 1876 (c. 91), which consisted of the words 

La Pureza,” & a pictorial representation of an 
Indian woman in a state of semi-nudity holding 
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up a bundle of cigars, two winged boys each 

holding a shield, & a background representing a 

portion of some tropical country. On one shield 

was depicted tho arms of Spain, & on the other 
those of Havana. In the trade mark as registered 
the shields were blank. A smaller label con- 
tained what was apparently the lithographed 
signature of ‘‘ Ramon Romnedo.’’ On each box 
were branded the words ‘La Pureza” & 

‘* Habana.’”’ It was proved that ‘f La Pureza”’ 

was an old brand, long disused, of Havana cigars, 

& that there was no known existing person of the 

name of “ Ramon Romnedo” :—Held: as the 

trade mark & other marks on pltfs.’ boxes together 
amounted to a ‘‘ dressing up ” of pltfs.’ cigars, & 

a misrepresentation that they were cigars manu- 

factured in the Havana the action must be dis- 

missed.—NEWMAN v. Pinto (1887), 57 L. T. 31 ; 

3°T. L. R. 685; 4 KR. P. C. 508, C. Aw; revag. S.C. 

sub nom. NATHAN, NEWMAN & Co. v. PINTO 

(HENRY) & Sons, 3 T. L. R. 386. 

.innotatrions 27 Apia. Lewis’ v. Goodbody (1892), 67 L. T. 
194. Consd. Warsop v. Warsop (1904), 21 KH. P. C. 481, 
Apld. Bile Bean Manufacturing Co. v. Davidson (1905), 
22 RR. P. C. 553. Consd. Plotzker v. Lucas (1907), 24 
N. P. C. 551. Refd. Jay v. Ladler (1888), 40 Ch. D. 649 ; 

TIlargreave v. Freeman (1891), 7 T. Ll. KR. 535; Jamieson 


v. Jamieson (1898), 15 R. P.’C. 169. Mentd. I necbot v. 


London Illustrated Standard Co., [1900] 1 Ch. 

745. —.|—HuBssuck (THomas) & Son, Lip. 
v. BROWN (WILLIAM) Sons & Co., No. 608, ante. 

46. ——— Injunction.]—JeEATHER CLoTH Co. v. 

AMERICAN LEATHER CLOTH Co., No. 570, ante. 
747. .} —(1) The ct. will not interfere 

by injunction to restrain the imitation of a trade 
mark, if there is false representation in the trade 
mark, or if the trade itself is fraudulent. Semble: 
such false representation or fraud would be a good 
defence to an action at law for imitation of the 
trade mark, on the ground that ex turpi causa non 
oritur actio. 

(2) But a collateral misrepresentation by the 
owner of the trade mark will not disentitle him 
to relief either at law or in equity. 

In a case where pltf., whose trade mark was 
** Ford’s Iureka Shirt,’’ had falsely represented 
in his invoices & in a few advertisements that he 
was a ‘‘ patentee” of the shirt:—Held: such 
false representation was not sufficient to prevent 
him from sustaining an action at law; & that his 
right at law being clear, he was entitled to an 
injunction in Ch.—IlIorp v. Foster (1872), 7 
Ch. App. 611; 41 lL. J. Ch. 682; 27 L. T. 219; 
20 W. R. 818, L. JJ.3 revsy. S. ©. sub nom. Ite 
‘*ToRb’s EUREKA SHIRT,’ Forp v. FOSTER, 20 
W.R. 311. 

Annotations :—As to (1) Apld. Newman v Pinto (1887), 07 
L. T. 31. Consd. Bile Boan Manufacturing Co. v, David- 
son (1905), 22 R. P. C. 553. Refd. Cheavin v. Walker 
(1877), 5 Ch. D. 850. As to (2) Distd. Raggett v. Vindlater 

(1873), L. R.17 Kg. 29. Apld. Siegert v. Findlater (1878), 


7 Ch. D. 801; Liebig’s Extract of Meat Co. v. Anderson 
(1873) 55 L. T. 206. Generally, Reid. Hirst v. Denham 











1872), L. R. 14 Eq. 542; Orr Ewing v. Johnston (1880), 

3 Ch. D. 434; Zte Heaton’s Trade-Mk. (1881), 27 Ch. D. 
510; Re Arbenz’ Appin. (1887), 35 Ch. D. 248; Redda- 
way v. Benthan Hoty Spanley Cos [1892] 2 Q. 1. 639 ; 
Powell v. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 
64; Cellular Clothing Co. v. Maxton & Murray (1899), 80 
L. T. 809; Re Crosfield, (1910) 1 Ch. 118; Goddard v. 
Watford Co-op. Soc. (1924), 41 R. P. C. 218; _lavana 
Cigar & Tobacco Factorios v. Oddeniny, [1924] 1 Ch. 179. 
748, —— .]}—-OCHEAVIN v. WALKER, No. 


618, ante. 
749. ——— Damages.]—H'onrp v. Foster, No. 747, 


ante. 





ened aa eee a 


PART 1; SECT. 7, SUB-SECT. 5.—A. 
7411. Whether registration condition precedent to relief —Injunction.|—PORTER v. WEIR (1885), 29 L, C. J. 220. ~CAN. 


PART 1. SECT. 7, SUB-SECT. 5.—B. 
k. Misrepreseniations in trade mark itself will entitle plaintiff to injunction.}—-TEMPLETON v. WALLACE (1900), 4 Terr. 


L. R. 340.—CAN. 
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Sect, 7.—Infringement of trade marks: Sub-sect. 5 
B. & C. (a) & (b), D. & E.] 


760. ——— Where misrepresentation collateral.}]— 
Forp v. Fostmr, No. 747, ante. 


C. Effect of Delay or Acquiescence. 
(a) Delay. 

751. Whether relief granted — Injunction.] — 
Farina v. GEBHARDT (1853), cited in 8 Eq. Rep. 
at p. 891. 

Annotation :—Refd. Farina v. silverlock (1855), 3 Eq. Rep. 


752, ——-——.]— HARRISON v. TAYLOR, No. 781, 
post. 

3. ———- -——— Strong proof of defendant’s 
fraudulent intent—-& actual injury to plaintiff.|— 
The ct. will not refuse to grant an injunction to 
restrain the infringement of a trade mark, on the 
mere ground that a great number of years have 
elapsed since it was first infringed by deft. But 
when many years have elapsed before plitf. takes 
steps to restrain the infringement, the ct. will 
require clearer proof than it would otherwise have 
done that the trade mark was adopted by deft. 
originally with fraudulent intent, & will require 
pitf. to prove that he has been actually injured by 
the infringement.—RopGeErs v. RopeErs (1874), 
311. T. 285; 22 W. R. 887, L. JJ. 

Annotation :--Apld. 2c Weaton’s Trade Mh. (1881), 27 Ch. D. 


754. —— Delay satisfactorily accounted 
for.|—Pltf. was a manufacturer of & wholesale 
dealer in confectionery, &, amongst other things, 
made & sold in packets & tins a particular kind of 
cough lozenge, described on the wrappers as 
‘* Rowland’s Army & Navy Paregoric Tablets.” 
The wrappers also bore a device consisting of a 
portrait, from a photograph, of pltf. in an oval 
frame, the portrait being the essential part of 
pltf.’s trade mark, which was registered as such in 
1891. In 1892 pltf. had threatened with pro- 
ceedings II., who was also selling cough lozenges 
in wrappers labelled ‘‘ Army & Navy Paregoric 
Tablets,” & got up in a manner closely resembling 
pitf.’s goods. Deft. subsequently purchased & 
carried on H.’s business, continuing the practices 
complained of. An action was brought for an 
injunction to restrain the infringement of pltf.’s 
trade mark, & the passing oft of deft.’s goods as 
pitf.’s. There were circumstances in the case 
which satisfactorily accounted for pltf.’s delay 
in bringing the action. There was a concurrent 
motion by deft. to expunge pltf.’s trade mark 
from the Register, on the ground that a portrait 
was not a “ distinctive device,” & the proper 
subject-matter of a trade mark, within Patents, 
Designs, & Trade Marks Act, 1888 (c. 650), 
s. 10 (1) (c):—Held: (1) a portrait of a human 
face, if not already on the register nor common to 
the trade, might be, & the portrait here was, a 





PART I. SECT. 7, SUB-SECT. 5.— 
C. (a). 


1. General rule.]—Mere delay short n. What 


of the statutory limitation w not 
bar an action for infringement of a 
trade mark or the assertion of a right to 
wl injunction.—PALMER (JOHN) Co., 
LTD. v. PALMER-MCLELLAN, SHOEPACK 


Co., Lrp. (1917), 45 N. B. R. 8; 37 tention against B 
D. L. 2. 201.—CAN, 





m. -1— Mere time 
does not discntitle the owner of a 
trade mark to gue for infringements 
unless the case comes within Stat. 
Limitations.—LENBA & LENBA  »v. 
ULLMANN (J.) & Co. A008). 1 Hong 
Kong L. R. 131.—HONG KONG. 


751i. Whether relief granted—In- 


lapse of 


delay 
years.|—B. & Son, who had bcon for 
five years tho registered proprietors of a 
trade mark, raised an action for in- 
fringement against T. & Co. 
defended the args & raised a con- 
inter alia, for declarator that the trade 
mark was incapable of re 
should be expunged from 

in respect that it was common property 
before ita registration by B 
Held: the lapse of five years was no 
bar to the removal of the entry, & the 
question of B. & Son’s right to be on the 
register had been compe 
Boorp & Son v. THoM & CAMERON, 


junction. J-—SLATER v. RYAN (1907), 17 
Man. L. R. 89, 6 W. L. IR. 741.—CAN. 


TrapE Marks, Trape Names AnD Dssiqans. 


‘* distinctive device’ within the sect.; (2) pltf. 
had not lost his right to relief by acquiescence or 
delay —ROWLAND v. MiTcHELL, Re Row.ann’s 
TRADE MARE, [1897] 1 Ch. 71; 66 L. J. Oh, 110; 
76 L. T. 498; 13 T. L. R. 84; 41 Sol. Jo. 111; 14 
R. P. 0. 37, OC. A. 

Annotation :—As to (2) Consd. Reddaway v. Stevenson (1902), 

20 KR. P. C, 276. 

755. Account of profits./—HARRISON v. 
TAYLOR, No. 781, post. 

756. What delay material—Two years.]|—BEARD 
v. TURNER, No. 600, ante. 

757. More than one year.|—Pltfs. had 
registered a label which bore together with other 
letterpress, the words ‘‘ The Derby Dry Plates,”’ 
also the words ‘‘ Extra Rapid,’ printed in red 
diagonally. Defts. had issued labels similar in all 
respects to pltfs.’, except that the word ‘ Der- 
went’? was substituted for ‘‘ Derby.’’ More 
than a year had elapsed since deft. had com- 
menced to use his label :—Held: the application 
of pltfs. for an injunction was not too late, & they 
were entitled to an injunction to restrain defts. 
from infringing pltfs.’ trade mark by imitating 
their labels —DERBY PHOTOGRAPILIGC Diy PLATE 
Co. v. GRAHAM & Oo. (1886). 2 'T. L. R. 276. 

758. ——— Four years.|—-In the year 1897 pltfs. 
registered the word ‘ Glacier’? as a trade mark 
in class 39 in respect of transparent paper as a 
substitute for stained glass, & that word had 
become identified with such goods as sold by pltfs. 
In Feb. 1900, defts. commenced to sell similar 
goods under the name “ Glazine.’’ In Mar. 1905, 
pltfs. commenced an action to restrain infringe- 
ment of their trade mark & passing off. They 
alleged that their goods were sometimes ordered 
as ‘‘ Glazier ’’ or ‘‘ Glacine.’’ Defts. alleged that 
their use of “ Glazine’’ was not calculated to 
deceive, & set up acquiescence on the part of pitts. 
A director of pltf. co., who was called as a witness, 
admitted that he had known of ‘ Glazine’’ for 
four years, he would not say it was not five years : 
—Held: under these circumstances pltfs. had 
failed to establish that ‘‘ Glazine ’’ was an infringe- 
ment of the trade mark ‘ Glacier’? or was cal- 
culated to deccive; & pltfs. failed on the merits 
& by reason of their delay in bringing the action.— 
McCaw, STEVENSON & ORR, LTD. v. LEK BROTHERS 
(1905), 23 R. P.O. 1. 

759. ~-——- Plaintiff aware of acts similar to 
those complained of.]—GILLETTE SAFETY ItAZOR 
Co. v. DIAMOND Epa, Lrp. (1926), 43 R. P. C. 
310. 











(b) Acquiescence. 

760. Acquiescence for considerable period during 
trader’s life—-Whether executors may sue after 
death.|—-HOVENDEN v. LLOYD, No. 576, ante. 

761. Whether relief granted—Delay satisfactorily 
accounted for.|—ROWLAND v. MITCHELL, Re Row- 
LAND’S TRADE Mark, No. 764, ante. 


[1907] S. C. 1326; 44 Se. L. R. 939; 
15 8. L. T. 341.—SCOT. 


PART I. SECT. 7, SUB-SECT. 5.— 
CO. (b). 


o. Plaintiffs allowing defendant to 
believe that no right wm trade mark 
claimed.J—Where pltfs. by their con- 
duct led deft. to believe that they 
claimed no right to a certain trade 
mark & that it was open to deft. to 
adopt it as his own, & deft. did edout 
it, Dy his industry secured a wide 
pop ty for it in the Indian market : 
—Held: pltfs. were estopped from 
denying deft.’s right to use the trade 
mark in the Indian market.— 
LAVERGNE v. HOOPER (1884), I. L. R. 
8 Mad. 149.—IND. 
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ntly raised.— 


Part L—Trape Marks. 


D. Effect of Offer by Defendant. 

762. On grant of injunction—Offer after action 
brought—Refusal to publish apology.]—B. filed a 
bill against C. to restrain an infringement of a 
trade mark, & obtained an interim injunction: 
before the hearing of the cause C. offered to enter 
into an undertaking to refrain from using the 
trade mark & pay all costs, but declined to publish 
an apology, insisted upon by B., in the newspapers. 
The ct. at the hearing, while decreeing a perpetual 
injunction, ordered, in consequence of B.’s refusing 
(.’s offer, each party to pay his own costs.— 
HuDsON v. BENNETT (1866), 14 L. T. 698; 12 
Jur. N.S. 519; 14 W. R. 911. 

763. .|—Before commencing an 
action forinfringement of trade marks & for passing 
off, pltfs., through their solrs., demanded from 
defts. an undertaking to refrain in the future from 
infringement & passing off, that defts. should issue 
at their expense in two papers, to be named by 
pltfs., an apology in terms to be settled by their 
solrs., & payment of an agreed sum as damages, 
Defts., whilst alleging that any infringement of 
pltfs.’ rights was by salesmen acting contrary to 
directions given to them, expressed their willing- 
ness to give an undertaking & damages, but 
refused an apology for publication. Pltfs. com- 
menced proceedings & moved for an interlocutory 
injunction. Several instances were proved of 
sales at a kiosk of defts. at the Wembley Exhibition 
of defts.’ goods when pltfs.’ goods were ordered :— 
Held: pltfs. were, under the circumstances, 
entitled to an injunction.—Kopak, Irv. v, ILUING- 
WORTH (T.) & Co., Lrp, (1925), 43 R. P. C. 33. 

764. —--- —-— Reservation of right to set up 
defences—Offer not repeated in defence.|—FRAmM 
MANUFACTURING Co., Lrp. v. Morton (Eric) & 
Co., No., 740 ante. 

765. —-— Offer before action brought—Refusal 
to make public admission.|—-W.’s manager, with- 
out the personal knowledge of W., affixed tickets 
with T.’s name printed thereon to certain goods 
of inferior quality to T.’s, & made by another 
manufacturer. On T.’s complaining of this, W. 
offered to give an undertaking that he would not 
use such tickets again, & to pay a certain sum, 
but declined to make a public admission that he 
had used the tickets in order to defraud T. :— 
Held: notwithstanding W.’s offer, T. was entitled 
to an injunction with costs, & also to an inquiry 
as to damages at his own risk. —TONGE v. WARD 
(1869), 21 L. 'T. 480. 

766. On costs—Offer after action brought.]— 
MILLINGTON v. Fox, No. 778, post. 

767. Refusal to publish apology.}— 
HupDson v. BENNETT, No. 762, ante. 

716 Plaintiff’s motion for injunction 
not unnecessary.]|—On June 12, 1886, one of defts.’ 
travellers received an order from Nutting, of 
Lavender Hill, for sixty dozen cardboard boxes 
with labels bearing the words ‘‘ Browne’s Satin 
Polish | for ladies’ & children’s boots & shoes, 
travelling bags, trunks. ctc., manufactured by 
Browne of Lavender Mill.” On July 6, 1886, 
pltf., the owner of a registered trade mark, 14,127 
bearing the words ‘‘ Brown’s Satin Polish ” issued 
& writ to restrain the infringement of his 
trade mark. On July 7, 1886, defts. offered to 
compensate pltf. without the necessity of legal 
proceedings & to destroy the labels, & comply 
with any reasonable request of pltf. On July 16, 
pltf. moved for an injunction :—Held: notwith- 
standing defts.’ offer the motion was not an 
unnecessary proceeding, & defts. must pay the 
costs caused 
v. Day & Martin (1886), 65 L. T. 161. 























y what they had done.—FENNESSY 
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769, ——- ——— ——-.]—-In an action to restrain 
defts. from using the Royal Arms & the words 
“ By Appointment,” defts. shortly after the issue 
of the writ agreed to minutes of an order except 
on the question of costs. Pltfs. moved in ct. for 
an injunction. Defts. contended that the order 
might have been obtained in chambers, & asked 
that they might be only ordered to pay such 
costs as would have been incurred if the order had 
been made in chambers :—Held: pltfs. were 
amply justified in moving in ct. for an injunction, 
& it was their proper course to do so. Defts. 
were ordered to pay the costs of the action.— 
RoyvaL WARRANT HOLDERS ASSOCN. v. KITSON, 
Lrp. (1909), 26 R. P. C. 157. 

ROG DI Smith & Jones v. Service, Reeve, [1914] 

770. ——— Offer before action brought—Refusal 
to make public admission.|—-TONGE v. Warp, No. 
765, ante. 

771. ——— No offer as to passing off.]— 
TWAT MANUFACTURERS SUPPLY Co., ec Us 
TOMLIN BROTHERS (1906), 23 R. P. C. 4138. 

772, —— Plaintiff seeking injunction & account 
—Plaintiff not entitled to account—Offer to submit 
to injunction only without costs.}—MogEr v., 
Couston, No. 780, post. 

7173. Offer by innocent infringers.|—. 
UPMANN v. ELKAN, No. 782, post. 

774, Offer to submit to injunction—Costs 
after offer..—VERNON & SONS v. BUCHANAN’S 
Frour Mibuzs (1905), 23 R. P. C. 17. 


E. Innocent Infringement. 

775. When infringement not innocent—Agent 
ordered to stamp goods with mark not belonging to 
principal—& having casually heard of plaintiff’s 
right.|-Where A. is ordered by B. to manu- 
facture an article & stamp it with a trade mark, 
not B.’s, that alone leads to suspicion, but A. 
having caused the article to be manufactured, 
& admitting having casually heard of the party 
entitled to use such trade mark, must submit to 
a@ perpetual injunction, & pay the costs. —COLLINs 
Co. v. WALKIN (1859), 7 W. R. 222. 














776. After notice of plaintifY’s right.]— 
Orr Ewina & Co. v. JOUNSTON & Co., No. 185, 
ante. 

7177. —~—.|—HORSFIELD v. WALKDEN 





(Joun) & Co., Lrn., No. 827, post. 

778. Whether injunction granted.] —- (1) The 
ct. will grant a perpetual injunction against the 
use, by one tradesman, of the trade marks of 
another, although such marks have been so used 
in ignorance of their being any person’s property, 
& under the belief that they were merely technical 


terms. 

(2) As a gencral rule, the costs of the cause 
should follow the result of the cause; but an 
exception will be made where a party has 
established his object by means of an unnecessary 
degree of litigation.—MILLINGTON v. Fox (1838), 


3 My. & Cr. 338; 40 HK. R. 956, L. C. 
Annotations :—As to (1) Consd. Crawshay v. Thompson 
(era 4 Man. & G. 357; Perry v. Trucfitt (1842), 6 Beav. 


WwW .& J.747. Apld. Clement 
v. Maddick (1859), 1 Giff. 98; Dicon v. Fawcus (1861), 
8 E. & E. 537; Cartier v. Carlile (1862), 31 Beav. 292. Consd. 
Hall v. Barrows (1863),4 DeG.,J.&8m.150. Apld. Leather 
Cloth Co. v. American Leather Cloth Co. (1863), 4 De G. J. 
& Sm. 137: Moet v. Couston (1864), 33 Beav. 578. Consd. 
McAndrew v. Bassett (1864), 4 New ep. 12; Lee vw. 
Hialey (1869), 21 LL. T. 546. Expid. otherspoon v. 
Currie (1870), 23 L. T. 443. Consd. Ford v. Foster (1872), 
7 Ch. App. 611. Apld. Singer Manufacturing Co. v. 
Wilson (1877), 3 App. Cas. 376; Singer Manufacturing 
Co. v. Loog (1882), 8 App. Cas. 15. nsd. Reddaway ». 
Bentham Hem ‘Spinning Co., [1892] 2 Q. B. 639. Apld. 
Powell v. Birming m Vinegar Brewery Co., [1896] 2 Ch. 
54: Cellular Clothing Co. v. Maxton Murray, [1899] 
A. C. 326. Consd. Vaicntino’s Meat Juice Co. v. Valentine 
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Sect. 7.—Infringement of trade marks : 
EY, & F. (a) & (6) 2.) 
Extract Co. (1900), 83 L. T. 259; Bourne v, Swan & Edgar, 


Sub-sect. 5, 


Re Bourne's Trade ae ehh 1 a Sta é Brinsmead v. 
Brinsmead (1913), 3 d. Spottiswoode Ve 
a rel ee 8L. T. ite 230; Bonweos urgess (1853), 
2 L. 675; Haleston ‘vw. Vick k (1853), 18 Jur. 7; 
Borthwick v. aa Post (1888), 37 Ch. D. 449; Proctor 
ue ones (1889 th. D. 393, n.; Baker ”, Rawson, Re 
Baker’s Trade i the Rawson CAT In. (1890), 60 L. J. "Ch, 


49; Paino v. Dantells Breweries, He Paine’s Trade Mks., 
{1893} 2 Ch. 567. As to (2) Apld. ‘Colburn v, Simms Gee 
2 apere 543, td. Pierco v. ie 846), if L. 
Apld. | Moet v. Couston (1 864), 33 Beav. 578. 

. Ward (1869), ¥1 L. T. 480. Refd. Kelly v. 
Hoo} er (1841), 1Y. &C. Ch. Cas. 197; Burgess v. Hills 
244. Generally, Retd. Ainsworth wv. 

Valinstey (1866), 1. R. 1 Eq. a Levy v. "Veer, (1819) 
10 Ch. 436; Orr Ewi 'Trades-Mks hiegr. (1879 
4 App. cL 479; Ite Niv bre (1884), 63 L. J. Ch. 578 
Thynne »v. Shove (1890), 45 Ch. D. 577; Bow v. Hart, 
(1905) 1 K. B. 592; Boord v, Thorn & Cameron (1907), 
24. 2P.C. 697; Re Du Cros? Applns., {1912} 1 Ch. 644; 
Yeatman v. Hombergor (1912), 107 L. T. 742. 





779. .} ~EDELSTEN v. HDELSTEN, No. 614, 
ante. 
780. —~ -.|--(1) A person innocently sclling 


goods bearing ihe spurious trade mark of another 
person is not, in equity, liable to account for the 
profits made thereby, ut the owner of the trade 
mark is entitled to an injunction. 

(2) The right to an injunction ordinarily carries 
with the right to costs; but if pltf. asks for the 
costs, & for something more than he is entitled to, 
he will lose the costs he might otherwise have 
received. 

(3) Where pltf. being entitled to an injunction 
secks also for an account of profits to which he is 
not entitled, he will lose his right to costs, & if 
deft. submit to the injunction & offer pltf. his 
costs up to the filing of the bill, pltf. persevering 
in the suit will be ordered to pay all subsequent 
costs incurred by deft.--MOET v. COUSTON (1864), 
33 Beav. 578; 4 New Rep. 86; 10 L. T. $05; 
29 J.P. 69; 10 Jur. N.S. 1012; 55 1. BR. 493. 

81. -—-— .]|—The ct. granted an injunction with 
costs, to restrain the use of pltfs.’ trade mark, 
which defts. had adopted without knowledge 
of the fact that it belonged to pltfs., but, on the 
ground of delay in filing the bill, retused an account 
of profits.--H ARRISON v. Taylor (1865), 12 L. T. 
389; 209 J.P. 582; 1) Jur. N.S. 408. 

782. ——.)—A firm of forwarding agents in 
London received from correspondents abroad 
sevcral boxes of cigars bearing forged brands, which 
were to be delivered to several persons in Hngland. 
On application by the makers whose brand had 
been forged, the agents gave information as to 
the consignors, & offered either to send back 
the cigars or to crase the brands. On a bill for 
injunction filed by the makers whose brands were 
forged :—Held: (1) the fact of the agents being 
merely carricrs was no defence to the suit; but 
(2) as they had given sufficient information, & 
aris to erase the brands they were not to pay 
costs. 

(3) Applt. gave notice to resp. whose costs 
applt. had been ordered to pay, that no alteration 
ee he order as to his costs was asked for, & offered 

ae ae y his costs :—Held: resp. was not entitled 

s costs of appearing on the appeal.— UPMANN 
7  HEKAN (1871), 7 Ch. App. 180; 41 L. J. Ch, 246 ; 
25 LL. T. 813; 865. P. 36; OW. R. 131, L.C. 


Annotations :-—As to eth) Consd. Upmann v. Forester (1883), 
24 Ch. D. 231. ad RuLerson e Wee Foreign Manu- 





facturlr Co. “agin 28 RP. Generally, Refd. 
Moet v. Pickering WTS), 8 Ch. D 
sage .|—ELLEN v, SLACK (1880), 24 Sol. Jo. 


Annotation ;—Refd. Slazenger v. Spalding, [1910] 1 Ch. 257- 
784. .|—JosEPH RopGEers & Sons, Lrp. 
v. ROTTGEN (1889), 5 T. L. R. 678. 
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785, --—-.}|—AMERKICAN TOBACCO Co. v. GUEST, 
No. 802, post. 
786. —-—.]—When a registered trade mark is 


innocently infringed the proprietor of the trade 
mark is entitled to an injunction against the 
offender, but not to an account of profits or an 
inquiry as to damages unless the offender continues 
to infringe after notice of the proprietor’s right.— 
SLAZENGER & SONS v. SPALDING & BROTHERS, 
[1910)1 a oe 79 L. J. Ch. 122; 102 L. T. 390; 
27 R. P. 

qatione pace Horsfleld v. Walkden (1910), 28 R. P. Cc. 


787. 
of trade marks & passing off sold one quality of 
champagne intended exclusively for continental 
consumption, & another quality intended ex- 
clusively for English consumption. They alleged 
that defts. S. & I3. had sold in England the con- 
tinental quality as the English fram under 
labels that were forgeries of pltfs.’ abels. Defts. 
put in a joint defence. At the trial deft. 8. did 
not appear; deft. B. appeared & alleged that he 
had acted innocently on behalf of S. It was 
admitted by pltfs. that) the purchasers of the 
wine had acted in good faith :—J/cld: (1) there 
had not been fraud on the part of B.; but an 
injunction was granted against both defts., with 
an inquiry as to damages against S., but not 
against J3.; (2) as to costs, separate or rders were 
made, pamely. against S. a full order, but against 
B., an order for the general costs of the action, 
except in so far as they had been increased by 
the issue of fraud, with a set-off in favour of B. 
of the costs of that issue.—CHAMPAGNE HEID- 
SIECK ET C1E v. ScoTrvo & BisHop (1926), 48 R.P.C. 
101. 

788. -}| -The proprietors of a trade mark, 
consisting of the word ‘‘ Sferavox,” & registered 
in classes 8 & Y in respect of wircless loud speakers 
brought an action for infringement of the mark 
& for passing off. They had previously moved the 
Vacation Ct. for an injunction to restrain defts. 
from infringement & passing off: &, defts. under- 
taking in terms of the notice of motion, no order 
was made on the motion except that the costs be 
costs in the action. Defts., who had acted 
innocently, admitted the sale under the name 
‘* Sferavox ” of a single loud speaker not of pltfs.’ 
manufacture, but denied that pltfs. were entitled 
to an injunction or to damages. They had for 
some time exhibited in their window a loud 
speaker not of pltfs.” manufacture under the name 
‘“ Sferavox ”’ :—Held: (1) pltfs. were entitled to 
an injunction or to an undertaking in the terms 
of the statement of claim; (2) they were entitled 
to costs notwithstanding that they had asked 
for damages to which they did not show themselves 
to have been entitled.—SocitT&® FRANCAISE 
RADIO-ELECTRIQUE v. WEST CENTRAL WIRELESS 
Supruies (1928), 45 R. P. C. 276. 

789 Infringement by servant—Against de- 
fendant’s orders.]|—The name of a Covent Garden 
salesman was registered as an old mark, & was 
marked upon baskets belonging to him & ‘used by 
growers of the vegetables consigned to him for 
sale on commission for the purpose of packing 
& forwarding their goods to him. Some of the 
baskets sent by him to one of such growers for 
such purposes were made use of to send vegetables 
to other salesmen, & the vegetables were exposed 
for sale in the baskets by the other salesmen. 
The business of the grower had been assigned to 
deft. as trustee for the grower’s creditors & at the 
time of the wrongful use of the baskets the grower 
was carrying on the business as agent for deft. :— 
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Held; pltf. was entitled to damages for infringe- 
ment of trade mark & for conversion of the baskets 
against deft., notwithstanding that the wrongful 
acts had been committed contrary to his orders.— 
Monro v. HUNTER (1904), 21 R. P. C. 296. 

Annotation :—Refd. Major v. Franklin (1908), 98 L. T. 925. 

790. Whether damages granted.]—EDELSTEN v. 
EDELSTEN, No. 614, ante. 

791. -}—SLAZENGER & SONS v. SPALDING & 
BROTHERS, No. 786, ante. 

92. ———.]—-CHAMPAGNE H¥IDSIECK ET CIE v, 
Scotro & BisHop, No. 787, ante. 

798. Whether account granted.])—OUAnTIER v. 
CARLILE, No. 828, post. 

94. -——-.|— Morr v. Coustron, No. 780, ante. 
jy ———.|—-ELLEN v. SLACK (1880), 24 Sol. Jo. 
Annotation :—Refd. Slazenger +. Spalding, [1910] 1 Ch. 257. 

796. Not unless mark used after notice of 
plaintiff’s right..—IEpELSTEN v. EDELSTEN, No. 
614, ante. 

797. ——.|—SLAZENGER & Sons v. SPALD- 
ING & Broruens, No. 786, ante. 

798. Delay by plaintiff..—Harrison  v. 
TAYLOR, No. 781, ante. 

-.]|—See, also, No. $23, post. 

799. Whether costs awarded to plaintiff.}—A 
wine merchant brought an action against another 
wine merchant to restrain him from pirating his 
trade mark by branding it on the corks of his 
bottles. Some of the wine in bottles with the 
pirated trade mark was in the warehouse of certain 
wharfingers who were made defts. to the action. 
In their defence they disclaimed all interest in the 
matter in dispute & submitted to act as the ct. 
might direct upon having their charges & costs 
paid. At the trial, they contended at the bar, 
that pltf., if his right was established, ought not 
to touch the bottles for the purpose of removing 
the branded corks without first paying their 
charges :—Held : the wharfingers had done nothing 
to disentitle them to their costs of the action.— 
Mort v. PICKERING (1878), 8 Ch. D. 372; 47 
L. J. Ch. 627; 38 L. T. 799; 26 W. R. 637, C. A. 
Annotation :-—Mentd. Jowitt v. Union Cold Storage Co., 

(1913) 3 K. B,1. 


Pr ——.|—ELLEN v. SLACK (1880), 24 Sol. Jo. 
Annotation :—Refd. Slazenger v. Spalding, [1910] 1 Ch. 257. 

801. -|—Deft., who was a china manu- 
facturer, purchased abroad for his own private 
use a large number of cigars which were consigned 
to him at the docks here in cases bearing a spurious 
brand, purporting to be that of pltfs., who were 
cigar manufacturers. Deft. was not aware that 
the brand was spurious, nor, except from seeing 
it on the invoice, that any such brand was in use. 
Immediately upon pltfs. issuing their writ & 
serving deft. with notice of motion for an injunction 
to restrain him from selling the cigars, deft stated 
that he had no intention of selling the cigars, & 
offered all the relief asked for by the writ, & after- 
wards at the motion agreed to an undertaking 
in the terms of the writ, the question of costs being 
reserved :—Held: deft. must pay all the costs of the 
action.—UPMANN v. FORESTER (1883), 24 Ch. D. 
231; 621. J.Ch. 946; 49 L. T. 122; 473. P. 807; 
32 W. R. 28. 


Annotations :—Consd. Wittman v. Oppenheim (1884), 27 
Ch. D. 260. Distt. American Tobacco Co. v. Guest, 
{1892] 1 Ch. 630. efd. Sonnenschein v, Barnard (i567), 
57 L. T. 712; Proctor v. Bailey (1889), 42 Ch. D. 393, n. ; 
Walter v. Steinkopff, [1892] 3 Ch. 489; Sarpy »v. Holland 

(1908), 77 L. J. Ch. 687. 
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8071. Matters considered by court—  160.—IND. 


Points of resemblance.}—KWING _ v. 
CHOONEB LALL MULLICK (1865), Cor. 
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802. .]}—Motion for an injunction to restrain 
defts. from infringing pltfs.’ trade mark & selling 
cigarettes so packed or labelled as to be an infringe- 
ment or colourable imitation of pltfs.’ trade mark. 
Pltfs. were the owners of a trade mark in respect 
of ‘‘ Chancellor cigarettes.’”? Many close imitations 
of them were in the market, & defts., who were wine 
& cigar merchants, had purchased five hundred of 
the spurious cigarettes in the belief that they were 
in fact pltfs.’ cigarettes. The writ in the present 
action was issued without any previous com- 
munication with defts. Since the writ they had 
returned all the cigarettes bought except twenty ; 
they now expressed themselves willing to submit 
to any order, but submitted that al ought not 
to be ordered to pay the costs :—Held: although 
an injunction must be granted, it should be 
without costs; this was not the sort of action 
which ought to be encouraged; the person who 
should be punished was not the innocent retail 
dealer, but the person who caused the spurious 
goods to be put upon the market.—AMERICAN 
Tospacco Co. v. GuEst, [1892] 1 Ch. 630; 61 
J.. J. Ch. 242; 66 L. T. 257; 40 W. R. 864; 8 
T. L. R. 800; 36 Sol. Jo. 254. 

Annotation :—Refd. Walter v. Steluhopff, (1892) 3 Ch. 489. 

803. .}—Kopak, Lrn. v. GRENVILLE (1908), 
25 R. P.O. 416, r er 

804. Although not entitled to damages 
claimed.) —SocinT&® I*RANCAISE RADIO-ELEC- 
TRIQUE v. WEST CENTRAL WIRELESS SUPPLIES, No. 
788, ante. 











F. Form of Relief. 
(a) In General. 

805. Delivery up—& destruction—Alternative 
return to original source refused.}] — DUNLOP 
RuBBER Co., Lrp. v. Booty (A. A.) & Co., LrD., 
No. 605, ante. 

80 J—Fortui & CLypDE & SUNNYSIDE 
InoN Cos., LYp. v. SuGG (WILLIAM) & Co., Jrp., 
No. 629, anle. 





(6) Injunction. 
i. Jn General. 

807. Matters considered by court—Points of re- 

semblance.|—TAYLOR v. TAYLOR, No. 595, ante. 
08. —— Intention of parties in adopting 

similarities.|—T'ayLon v. TAYLor, No. 595, ante. 

809. Consent to perpetual injunction—Whether 
consent may be withdrawn—On discovering pos- 
sible defence to action.]|—-An action was brought 
for an injunction to restrain deft. from selling 
certain buttons alleged to be an infringement of 
pltfs.’ registored trade mark. Deft., believing that 
he had no defence to the action, consented to an 
order for a perpetual injunction with costs. 
Before the order was drawn up, he received a 
letter from the manufacturer of the buttons which 
were made in Germany, wherefrom it appeared 
that the buttons had been sold in this country 
long before the registration of pltfs.’ trade mark. 
On motion by deft. that he might be relieved from 
the consent so given :—Held: a party who has 
deliberately consented to a perpetual injunction 
cannot be permitted to withdraw his consent 
merely because he has subsequently discovered 
that he might have a good defence to the action ; 
the case was not one of mistake: & the motion 
must be refused.-—ELSAS 7. WILLIAMS (1884), 54 
lL. J. Ch. 3836; 52 L.T. 39; 1T. L. R. 144. 


p. Against printer of offending label.] 
—Dr Kuyprer & Son v. Batnp, Lp. 
(1903), 20 R. Pp. C. 581.—IR. 
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Sect. 7.—Infringement of trade marks: Sub-sect. 6, 
F, (b) 4., it. & dii., (c) & (d). Sect. 8.] 
810. Limitation of operation of injunction—Par- 
ticular locality..—-BARBER v. MANICO, No. 660, ante. 
11. articular goods.}] —- BARBER v. 
MANICO, No. 660, ante. 
Innocent infringement.|—See Nos. 796-803, ante. 
Effect of delay.|—-See Nos. 751-754, ante. 
Effect of acquiescence.|——See No. 754, ante. 


ae of offer by defendant.]—See Nos. 767-770, 
ante. 





ii. Interlocutory Injunction. 

812. Plaintiff must give undertaking as_ to 
damages.|—READ BROTHERS v. RICHARDSON & 
Co., No. 657, ante. 

813. Whether granted—Prima facie case shown 
by plaintiff..—RKEAD BrRoTHERS v. RICHARDSON & 
Co., No. 657, ante. 

814. Serious question to be tried.]|—-EVANSs 
v. SMITH (1887), 3 T. L. R. 390. 

815. No proof of fraud on public.|—-Hop 
Kirrers Co., Urp.v. GRIFFITHS (1887),3 T. L. R. 365. 

816. No public & notorious sale of goods.|— 
The Apollinaris co. having registered in 1876 the 
word ‘‘ Apollinaris ’’ as a trade mark, used for two 
years previously, brought an action against the 
agents in England for a German mineral water, 
for using the word ‘‘ Apollinis” on the labels 
appearing as such water, & moved for an inter- 
locutory injunction. Jefts. proved that their 
principals had been using ‘‘ Apollinis ’’ in Germany 
since 1876 & that attempts to stop them had failed 
& further that the water in question had been sold 
in England under the labels complained of since 
1881, in small quantitics to persons who bought 
for private consumption & not for resale. Pltfs.’ 
secretary deposed that they were not aware of the 
sale of mineral water under the title ‘‘ Apollinis ”’ 
until shortly before the action was commenced :— 
Held: pltfis. were entitled to an injunction. 
As there was no motion to rectify the Register, 
the validity of the registration of pltfs.’ trade mark 
could not be called in question in the action; 
the use by defts. of ‘‘ Apollinis ’’ was an infringe- 
ment of the registered trade mark ‘‘ Apollinaris ”’ ; 
there had been no such public & notorious sale of 
the mineral water in question with the label 
complained of, as to deprive pltf. of their right to 
an interlocutory injunction. 

I think we are justified in coming to the same 
conclusion as the learned judge in the ct. below 
did, that the use of this word “ Apollinis’’ is 
nothing more than a colourable imitation of 
‘‘ Apoliinaris’”’ (LINDLEY, I.J.).—APOLLINARIS 
Co., Lrp. v. WERRFELDT & CAMPBELL (1887), 4 
T.L.R.9; 4R. P. C. 478. 

Annotations :—Reld. ree Iishors & Dredgers of Whitstable 
® Hilliott (1888), 4 VT. L. RK. 273; He Apollinaris Co.’s 
Trade Mka., [1891] 2 Ch. 186. 
817. Exclusive use of particular charac- 

teristic disclaimed.|—RosENTIIAL v. REYNOLDS, 

No. 878, ante. 
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uw manufacturer of lime at Green- 
head, & sold it in barrels marked 
“‘ Greenhead lime,’’ & it had a market 
value & reputation as such. Defts. 
manufactured lime at tho saine place, 

an injunction had been issued 
against them from using pltf.’s trade 
mark, or any colourable imitation 
thereof. Afterwards defts. marked 
their lime as “ Extra No. 1 lime, 
manufactured by Raynes Bros. at 
Greenhead.”” The general appearance 
of dcfts.’ mark resembled pltf.’s :— 
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tion, at any rate 


men 


there had been a bre&ch of the 
jnjunction.-ARMSTRONG v. 
a. Colourable imitation.}—Pltt, was (1825-1897), N. B. Dig. 316.—CAN. 
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r. Jo what period confined.}—The 

in an action for 

ment should not be confined 

to the period subsequent to registra- 

when the infringe- 

ment has not been innocent.—SMITH 
Uv. Farr (1887), 14 0. R. 729.—CAN. 

t. When Gramied- bn an action for 

of atrade mark plitf 

make his choice of eithcr payment of 


rear pe of profits 
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818. Balance of facts in favour of grant.]—— 
JARRETY v. British NortTH BORNEO CicaRr Co. 
(1892), 37 Sol. Jo. 116. 

819. Ex parte.|—Hicks v. SUMNER & 
SUMNER (1894), 38 Sol. Jo. 724. 

Interlocutory injunctions, generally.] — See 
INJUNCTION, Vol. XXVIIT., pp. 371 et seq. 





iii. Breach of Injunction. 

820. Motion for commitment — Defence of 
acquiescence—Acquiescence must amount to licence 
to use mark.}—In 1847 Joseph R. & Sons obtained 
an injunction to restrain N. & William R. from 
using the trade mark ‘‘ J. R. & Sons.’’ Soon after- 
wards W. R. entered into partnership with his father 
John R. & with a brother, & the three used the 
trade mark ‘‘ J. R. & Sons,”’ with a colourable 
addition. Upon pltfs. moving, in 1853, to com- 
mit W. R., & denying notice of the breach of the 
injunction before July, 1852:—Held: (1) they 
were entitled to the order, & acquiescence, to 
constitute a defence to such a motion, must 
amount to a licence to use the mark; (2) pltfs. 
might move to commit W. R. without bringing his 
partners before the ct.—RopeErs v. NOwILh 
(1853), 3 De G. M. & G. 614; 22 L. J. Ch. 404; 
201. T. O. 8.319; 17 Jur. 171; 1 W. BR. 205, 216 ; 
43 E. R. 241, L. JT. 


Annotation :-~ Generally, Refd. Churton v. Douglas (1859), 
John. 1714. 


821. ——— Of defendant against whom injunction 
obtained—lInfringement by partnership entered 
upon after injunction—Whether other partners 
must appear before court.]—Ropaers v. NowI, 
No. 820, ante. 

822. ——- Subsequent infringement by agent — 
In absence of principal.|—PARKkiR MANUFACTUK- 
ING Co., Lrp. v. Cooper (1901), 18 R. P. C. 319. 


(c) Account of Profits. 

823. Whether granted—Where defendant’s know- 
ledge of mark must be proved—To enable plaintiff 
to recover damages.]—A defendant is liable in 
equity to account for the profits made by the user 
of pltf.’s trade mark, though, at the time of the 
user, he may have been ignorant of the rights & 
of the existence of pltf., & notwithstanding that, 
to entitle him to recover damages at law, it may 
be necessary to prove a sctenter.—CARTIER Uv. 
CARLILE (1862), 31 Beav. 292; 8 Jur. N.S. 183; 
54 BE. R. 1151. 

Annotations :~ Consd. Moct v. Couston (1864), 4 New lop. 

6. Refd. Slazenger v. Spalding (1909), 102 L. T. 390. 

—— Innocent infringement.]—Sce Sub-sect. 5, 
E., ante. 

——— Effect of delay.]|—See No. 781, ante. 


(2) Damages. 

824. General rule—Damages prima facle right of 
plaintiff—At own risk as to _ costs.|—JIENRY 
HEATH, Lrp. v. FREDERICK GORRINGE, Lp. 
(1924), 41 R. P. C. 457. 


damages or an account; but, where 
the action is tried by a Judge & jury, 
if the jury are not asked to asscss the 
damages there is nothing to compel the 
ct. to grant an account or to fetter it 
in defining the scope or extent of such 
account.—-KEMP v. LKUNG CHAK 
CHAUN (1909), 5 Hong Kong L. R. 65. 
—HONG KONG. 
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pres }—Where the ingement of 
. may pit s.’ trade mark by defta. caused a 
oss of profit to pltfs., not by diminish- 


a. Measure 
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825. Measure of damages——No assumption from 
actual sales by infringer.]—On an inquiry whether 
any & what damage has accrued to pltfs. from 
the unlawful use by deft. of their trade mark, the 
onus lies on pltfs. of proving some special damage 
by loss of custom or otherwise, & it will not be 
intended in the absence of evidence that the 
amount of goods sold by deft. under the fraudulent 
trademark would have been sold by pltfs., but for 
deft.’s unlawful use of pltfs.’ mark.—LEATHER 
CLOTH Co. v. HIRSCHFIELD (1865), L. BR. 1 Eq. 
209; 13 L. T. 427; 30J.P.179; 14 W. R. 78. 
Annotations :—Distd. Davenport v. Rylands (1866), 14 

L. T. 538. Refd. Leather Cloth Co. v. American Leather 

Cloth Co. (1863), 1 Hem. & M, 271; Alexander v. Henry, 

Mitchell Henry & Waller (1895), 12 It. P. GC. 360 ; Saccharin 

Corpn. v. Chemicals & Drugs Co. (1900), 69 L. J. Ch. 820, 

826. Reduction of prices necessitated by 
infringement.|—(1) Pltfs., in an action against 
three defts., obtained a judgment by consent for 
default of defence against defts. for an injunction 
to restrain infringement of pltfs.’ trade marks, 
with costs, & by the judgment it was referred to 
the Official Referee to inquire & report what sums 
of money if any, were fit to be awarded to pltfs. 
for any damages sustained by them by the use of 
the infringing tickets. The Referee by his report 
found, for the reasons assigned by the report, 
that £3,067 ought to be paid by the first two 
defts. & £5,000 by the third. Defts. moved to 
vary the report, & pltfs. moved that it be adopted : 
——Held: the report be adopted, & defts.’ motions 
be dismissed with costs, & they must pay the costs 
of the reference. 

(2) When the Chief Clerk or the Official Referee 
has had before him, not only the whole case, so 
that he may have considered it as an entirety but 
has had the witnesses before him, scen them, heard 
what they said & seen how they gave their evidence, 
the ct. ought to be unwilling to differ from him 
with regard to conclusions of fact. Where the 
evidence is all writing, then, of course, the ct. is 
in a very different position: but when the evi- 
dence is oral it would be presumptuous, dangerous, 
mischievous, in my opinion, for the judge, with 
only the transcript of the shorthand notes or the 
Referee’s own notes before him, to say that this, 
or the other conclusion must follow because it is 
the necessary consequence of the grammatical 
meaning of certain language used by persons who 
may have been lying, or stating facts in language 
which they did not themselves understand, or 
did not mean to be understood in the sense which 
it grammatically bears (KEKEWICH, J.).—ALEX- 
ANDER & Co. v, TIENRY & Co., MITCHELL HENRY 
& WALLER & Co., (1895), 12 R. P. C. 860. 

827. From time when defendant had notice 
of plaintiff’s mark.]——At the date of the registra- 
tion of the trade mark hereinafter referred to, 
pitf. was carrying on business in partnership with 
one Joseph Berry as West African merchants & 
shippers under the style or firm of Horsfield, 
Berry & Co. On Jan, 3, 1901, J. J. H. & J. B., 
who were carrying on business in co-partnership, 
registered a trade mark in respect of cotton piece 
goods in class 24 consisting of two concentric 
circles of different radius forming a ring with the 
signs of the zodiac printed or impressed on such 








ing the amount of peods sold by pltfs., 
by taking away their customers or 
ousting them from their usual market 
but by causing the goods actually sold 
by pitfs. to be sold at a diminished 

| a: defta. were liable for 
the loss sustained by pltfs.: & the 
amount of the reduction in the price 
of the goods sold was the measure of 
damages.—MaNnockyi Prrir MANu- 


Bom. 617.—IND 


interfered with 


FAOCTURING Co, v, MAHALAKMI SPINNING 
& WEAVING Co, (1885), I L. R. 10 


b. ——— Extent to which dcefendunt’s 
infringement interferes with plaintiff's 
sales.}—The true measure of damages 
is not the profit made by deft., but the 
extent to which deft.’s infringement has 
Itf.’8 sales.——BEKCHAM 
v. HANLON (1894), 12 N. Z In XR. e. 
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ring in regular order reading from left to right. 

In 1905 the partnership was dissolved & the whole 

of the partnership business, goodwill, & property 

became vested in J. J. H. In Apr. 1910 J. 5. i. 

discovered that J. W. & co. were exporting & 

selling at Lagos in West Africa cotton piece goods, 
the wrappers of which bore a mark containing 
the signs of the zodiac. J. J. H. thereupon com- 
menced an action against J. W. & co. for infringe- 
ment. Upon the hearing of a motion for an interim 
injunction defts. offered to submit to a perpetual 
injunction & to pay the costs of the action down 
to that date. Itf. had refused defts.’ offer, 
contending that he was entitled to an inquiry as 
to damages. The action came on for trial. Upon 
the evidence :—Held: dcfts. were not innocent 
infringers, but had been aware prior to the com- 
mencement of the action of the existence of pltf.’s 
trade mark, & pltf. was entitled to an inquiry as 
to damages from the date upon which defts. first 
became aware of the ownership by pltf. of the 
said trade mark.—HORSFIELD v. WALKDEN (JOIN) 

& Co., Lrp. (1910), 28 RK. P. C. 175. 

828. Attitude of court towards report of Referee 
— Reluctance to differ on conclusions of fact—Un- 
less evidence is documentary.]——ALEXANDER & Co. 
v. HENRY & Co., MITCHELL Henry & WALLER & 
Co., No. 826, ante. 

829. Inquiry as to damages—Form of inquiry— 
Infringement of trade mark & patent distinguished.] 
—Distinction taken in the proper form of inquiry 
as to damages in respect of the infringement of a 
trade mark, & the infringement of a patent.— 
DAVENPORT v. RYLANDS (1865), L. R. 1 Eq. 302 ; 
35 L. J. Ch. 204; 141. T. 53; 12 Jur. N.S. 71 ; 
14 W. RR. 243. 

Annotations : -- Distd. Botts v7. Gallais (1870), L. R. 10 dq. 
392. Refd. Penn v. Bibby, Penn v. Jack, Peun v. Fernie 
(1866), L. R. 3 Hq. 308; Fram _ Manufacturing Co. v. 

Morton (1922), 40 R. P. C. 33. Mentd. Iritz v. Hobson 


(1880), 14 Ch. D. 542; Leeds Industrial Co.-op. Soc. v. 
Slack (1924), 40 T. la. Tt. 745. 


830. ——— Onus of proof of special damage.|— 
LEATHER CLOTH Co. v. HIRSCHFIELD, No. 826, 
ante. 

831. ——— Stay pending appeal—Necessity for 


consent of plaintiff.|.—Kvans, TAUNTON (J. & J.), 
Lrp. v. Hoskins & SEWELL, LTrp. (1904), 21 
R. P. C. 675. 

832. — Against whom ordered.| —- CHAM- 
PAGNE HEIDSIECK ET CTE v. Scorro & BIsnor, 
No. 787, ante. 

833. -|—-ImMpEX ELECTRICAL, LTD. v. WEIN- 
BAUM, Re Impex ExxrctricaAL, L7Tp.’s TRADE 
Marks, No. 655, ante. 

834. |—FortH & CLYDE & SUNNYSIDE 
Iron Cos., Lrp. v. SUGG (WILLIAM) & Co., LTb., 
No. 629, anfe. 

Innocent infringement.]—See Nos. 779-787, ante. 











Sect. 8.—OFFENCES. 
See Trade Marks Act, 1905 (c. 15), ss. 66, 67. 
835. False representation that trade mark 
registered—Use of word ‘‘ registered ’’—Mark 
registered abroad.)—MacSymons Stores, Lrp, v. 
SHUTTLEWORTIH (1898), 15 KR. P. ©. 748, D. C. 


551.—N.Z. 

o. Damnum absque ee REID 
v. THOMSON & Co. (1905), 22 R. P. C. 
376.—SCOT. 

PART I. SECT. 8, 


d. Selling beverage in bottle with name 
of ano on t.}—K. v. IRVINE (1905), 
50. W. R. 352; 9 O. L. R. 389.—CAN. 
-})— Criminal Code, 3, 490, 
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Sect. 8.—Offences. Part LI. 
1il, Sects. 1 c& 2.] 


8386. Use of word ‘‘ trade mark.’’]|—The 
use by a trader on his goods of the words “ trade 
mark’’ in connection with a particular mark 
which he has used as a trade mark but for which 
he has not obtained registration, does not neces- 
sarily imply that the trade mark is registered so 
as to constitute an offence under Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 8. 105, & apart 


TravE Marks, TRADE 


Sect, 1&2. Part 








NAMES AND DESIGNS. 


from sect. 105 is not of itself such a misrepresen- 
tation as to disentitle him to relief in an action to 
restrain the imitation of the get up of his goods.— 
SEN SEN Co. v. BRITTEN, [1899] 1 Ch. 692; 68 
L. J. Ch. 250; 80 L. T. 278; 47 W. R. 358; 15 
T. L. R. 238; 43 Sol. Jo. 815; 16 RK. P. C. 187. 

ARNON :—~Refd. Hubbuck v. Brown (1900), 17 R. P. C. 


False pretences as to vee or value of goods.|—— 
See CriminaL Law, Vol. XV., pp. 996, 996, 
Nos. 11,182, 11,137, 11,142, 11,143. 


Part I1——Compulsory Marks. 


SECT. 1.—IN GENERAL. 

See Merchandise Marks Act, 1926 (c. 53). 

837. What firearms must be marked—Under 
private Act—Arms provisionally proved by Birming- 
ham company— But not by Gunmakers company in 
London.j|—18 & 19 Vict. ¢c. cxlviii, does not make 
it obligatory on the Gunmakers Company, London, 
to receive & prove firearms by definitive proof, 
which have been provisionally proved by the 
Birmingham Company at Birmingham, but which 
have not been provisionally proved by the Gun- 
makers Company in London. — GoopMAN 17. 
SPENCER (1857), 2 C. B. N.S. 93; 263, J. GC. P. 
177; 29 L. T. O. S. 80; 21 J. P. 628; 8 Jur. 
N.S. 414; 6 W.R. 524; 1401. R. 346. 

Anchors & chain cables.]|—See Anchors & Chain 
Cables Act, 1899 (c. 23); SALE oF Goons, Vol. 
XXXIX., p. 464, No. 899. 

Articles bearing registered designs.|—See Part 
IV., Sect. 2, post, 

Butter, cheese & margarine.|—See Foop & 
Druas, Vol. XXV., pp. 128-125, Nos. 453-465. 

Gun barrels.|—See Gun Barrel Proof Act, 1868 
(c. xul), 8s. 108, ef seq. 
hn ae Explosives Act, 1875 (c. 17), 
8. Of. 

Irish linen.]—Sec Linen (Trade Marks) Acts, 
1743 (c. 30); 1744 (c¢. 24); Irish Handloom 
Weavers Act, 1909 (c. 21). 

Patented articles.|—See Patents & Designs Act, 
1907 (c. 29), 5. 33. 


Weights & measures.}—See Wriants & MrEa- 
SURES, 





Srecr. 2. GOLD AND SILVER PLATE. 
Sce 2 Hen. 6, ¢. 173 18 Eliz. ¢. 15; 12 & 18 
Will. 3, c. 4; Plate Duty Act, 1719 (c. 11), ss. 1-3, 


which prohibits tiading, without the 
consent of the owner, in bottles which 
have upon them the tirade mark or 
name of another person, 1s wide enough 
to cover such trading in bottles to 
which the name of the owner is affixed 
by means of @& paper label —R. 1+. 
WITYMAN (B. C.), [1917] 3 W. W. RR. 
438, 25 B.C. R.108.—CAN., 


New York.” 


States, & h 


country. Defts. 


The trade mark had been 
for many years, & at the time of the 
kale was, registered in 
ad also heen for some 
years registered in England ; but seven 
weeks previous to the sale it had been 
expunged from the Register in this 
were prosecuted at 


41; Plate Offences Act, 1738 (c. 26); Silver 
Plate Act, 1790 (c. 31); Gold Plate (Standard) 
Act, 1798 (c. 69); Wedding Rings Act, 1855 
(c. 60). 

838. Action for penalties—Limitation.]|—To an 
action by an officer of the Company of Goldsmiths 
in london, suing on behalf of the said Company 
by virtue of Gold & Silver Wares Act, 1844 (c. 22), 
against a dealer in silver wares, for the sum of £10 
upon each of six hundred & forty-three wares 
sold by hii in 1872, each of the said wares having 
at the time they were so sold a counterfeit imitation 
of the mark of an instrument theretofore used by 
the said company for marking silver wares, deft. 
stated in defence, amongst other things, that the 
alleged cause of action did not accrue within two 
years before this action was brought. Upon 
demurrer :—//eld: this was not an action for 
penalties given by a statute to the party grieved 
within Civil Procedure Act, 1833 (c. 42), 8. 8, nor 
an action by the Crown or by a common informer 
within 31 Eliz. c. 5, s. 5, the two years limitation 
consequently did not exist, & the demurrer must 
be allowed.—ROBINSON v. CuRRBY (1881), 7 
Q. B. D. 465; 507. 3. Q. B. 561; 45 L. T. 368 ; 
46 J. P. 148; 30 W. R. 39, C. A. 

Annotations :—Refd. Saunders v. Wiel, [1892] 2 Q. B. 321 ; 
Thomson v. (lanmorris, [1899] 2 Ch. 523; JR. v. Canadian 
N. Ly., [1923] A. C. 714. 

839. Offence of transposing mark—Whether ih- 
tention to defraud essential.]-——R.v. SprTTL4e (1902), 
18 T. L. R. 436. 


840. What is gold & silver plate—Gold & silver 
watch cases.|—Gold & silver watch cases, forming 
parts of finished watches imported into the United 
Kingdom from abroad, are gold & silver plate 
within the meaning of Customs Act, 1842 (c. 47), 
8s. 59.—GOLDSMITHS’ Co. v. WYATT, [1907] 1 K. 3B. 


trade mark was registered in the 
United Kingdom, which was not 
affected by the words describing where 
the article was manufactured, & the 
inagistrates ought tu have convicted.— 
WRIGHT, CRossLuy & Co. v. DOBBIN 
(1898), 15 KH. P. C. 21.—IR. 


the United 


f.——.] — THWAITES vv. M‘KVILLY, 
CANTRELL & COCHRANE ¥ MURPHY 
& BRADSILAW, mo 11. 3103 22 
K.P. C, 397.—IR. 


ge. Using false trade mark-—Con- 
trary to Criminal Code.|—R. vu. LATIF 
(1916), I. 1. R. 39 All. 123.—IND. 


h. False representation that trade 
mark regiatere Use of word “ rems- 
tered.” }—Defta., who were merchants 
in Belfast, sold a box of baking powder, 
bearing a label with the words “ Trade 
Mark— Royal—Registered **: & on the 
obverse side were the words “ Manu- 
factured by Ro) al Raking Powder Co., 


petty sossions under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), 8. 105, 
for describing the trade mark as regis- 
tered ; the magistrates being of 
opinion that the word ‘‘ Registered ”’ 
on the label did not necessarily imply 
that the trade mark was registered in 
the United Kingdom, & that being 
coupled with the words *‘ Manufacture 
by Royal Baking Powder Co., New 
ork,’’ it might mean registered in the 
United States, they dismissed the 
summons; but stated a case for 
opinion of the ct. as to whether the Act 
had been infringed or not :—Held: 
the use of the word ‘ Registered ”’ 
amounted to a representation that the 


PART IJ. SECT. 1. 

k. Flour barrels.}—The seller of flour 
in barrels not marked or branded 
under 4 & 5 Vict. c. 89, 5. 23, is not 
liable to the penalty imposed, but only 
the manufacturer or packer.—R. v. 
BEEKMAN (1845), 2 U. C. R. 57.—CAN, 


PART II. SECT. 2. 

1. * Hall mark’’— Right to regis- 
ter.}—GORHAM MANUFAOTURING Co, v. 
Huis & Co. (1904), 24 OC. L. T. 119; § 
Exch. C. K. 401.—CAN. 

m. Breach of Gold & Silver Mark- 
ing Act— Guaranteeing to wear for 
specified time.J—R. v. LEE (1911), 18 


Parr II].— Fase Marks AND Fatse Trapre Descriptions. 


95; 706L. J. K. B. 166; 96 L. T. 855; 71 J. P. 

19; 23 T. L. R. 107; 51 Sol. Jo. 99, OC. A. 

Annotations :—Refd. Fabergé v. Goldsmiths’ Co., [1911] 
1 Ch. 286. Mentd. Waddle v. Sunderland Union (1908), 
oar ie App. 506; Sadler v. Whitoman, [1910] 


841. ——— Every article subject to Plate (Offences) 
Act, 1788 (c. 26)—Provisions as to assaying 
marking—Effect of use as foundation of enamel 
work.|—(1) The word ‘“ plate,’’ as used in above 
Act, ss. 2, 6, Customs Act, 1842 (c. 47), s. 59, 
Revenue Act, 1883 (c. 55), s. 10, & the Hall- 
marking of Foreign Plate Act, 1904 (c. 6), included 
every article of gold or silver imported from abroad 
which, if it had been made in the United Kingdom, 
would have been subject to the provisions as to 
assaying & marking contained in Plate (Offences) 
Act, 1788 (c. 26). Where an article, such as a 
match-box, cigarette case, or letter clip, is once 
a ‘‘manufacture of gold or silver,” within the 
meaning of that term as used in the Act of 1738, 
it does not cease to be such because it is used as 
the base or foundation of enamel work, however 
great the artistic merit of that work is as com- 
pared with the value of the gold or silver. 

(2) Enamel worked on a gold or silver founda- 
tion, even if it is a jewel, is not ‘ set ’’ in the gold 
or silver within the weaning of that word as used 
in Plate (Offences) Act, 1738 (c. 26), s. 2. 

An enamelled gold ciyarctte case, the enamel 
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of which is worked on the gold foundation, even 
if an enamel is a ‘ jewel,” is not ‘“‘ set’”’ in the 
gold within the meaning of that word as used in 
Plate (Offences) Act, 1738 (c. 26), s. 6. 

(8) Gold watches which are jewelled & set in 
gold chain bracelets are not exempt from being 
hall marked.—FABERGK v. GOLDSMITHS’ Co., 
[1911] 1 Ch. 286; 80 L. J. Ch. 97; 103 L. T. 555. 

842. Enamel worked on gold or silver—Not ‘‘ set ’’ 
in gold or silver—Although a jewel.|—-FABFRaf 
v., GOLDSMITHS’ Co., No. 841, ante. 

843. Gold watches jewelled & set in gold chain 
brackets.|—FARBERGE 7. GOLDSMITHS’ C©o., No. 
841, ante. 

Newcastle marks.]—See Plate (Offences) Act, 
1738 (c. 26). 

Sheffield & Birmingham marks.]—See Plate 
Assay (Sheffield & Birmingham) Act, 1772 (c. 52). 

Nine, twelve & fifteen carat standards.|—Sce 
Gold & Silver Wares Act, 1854 (c. 96). 

Imported plate.|—See Customs Act, 1842 (c. 47), 
5. 59; Revenue Acts, 1883 (c. 55), 8. 103 1884 
(c. 62), 8. 4; Hall Marking of Foreign Plate Act, 
1904 (c. 6); Assay of Imported Watch Cases 
(Kxisting Stocks Exemption) Act, 1907 (c. 8). 

Watch cases.|——See Merchandise Marks Act, 
1887 (c. 28), ss. 7, 8, 17; Assay of Imported 
Watch Cases (Existing Stocks Exemption) Act, 
1907 (c. 8). 


Part Ill—False Marks and False Trade Descriptions. 


Suct. 1.—WARRANTY OF GENUINENESS. 

See Merchandise Marks Act, 1887 (¢. 28), s. 17. 

844. Extent of warranty—-Defendant in third 
party proceedings—Liability to indemnify co-defen- 
dant against costs of proceedings.|—P. & «., the 
proprietors of a Trade Mark ‘‘ Cath¢drale”’ for 
herrings, brought an action against B. B. & Co. 
& W. 3B. for infringement. It appeared that 
W. 3B. had supplied B. B. & (Co. with cases of 
herrings, bearing the mark ‘‘ Cathedral ”’ with the 
representation of an edifice, with which they pro- 
ceeded to deal. B.D. & Co. served a third party 
notice on W. B., claiming an indemnity from him 
in respect of the action, & an Order was made 
that the matter should be determined under the 
third party proceedings & pleadings were delivered 
therein. In the action an injunction was by con- 
sent ordered against both defts. with costs, without 
prejudice to the third party proceedings. An 
agreed sum of £200 for damages & an agreed 
sum of £175 for costs had been paid by W. L. to 
pltfs. The third party proceedings came on for 
trial :— Held: W. B. had warranted that the 
trade mark had not been falsely applied & was 
under an obligation to indemnify B. B. & Co. 
against the costs of the action. He was ordered 


O. W. R. 845; 2 O. WON, 933; 23 
ea 400; 18 Can. Crim. Cas, 480. 


n. —— Rings misdescribed as 9 
carat.) —It is an offence under Gold & 
Silver Marking Act, 7 & 8 Kdw. VIII. 
D), c. 30, 8. 11, to sell 9 carat gold 
rings, filled with wax, etc., when tho 
amount of gold in them is not 9/24 of 
the gross get of the rings.—kR. v. 
au err E o O. W. R. 390; 8 


ture, repaired & 


Can, Crim. Cas’ 70.—CAN. 
PART III, SECT. 2. 


lace. 
845 1. Necessity for intention to mia- is 


There 


lead.J—M apn v,. (1875), 
N.s8. RR. (LR. & C.) 82.—CAN. 


845 ii. --—.]—Defts., stove manu- 
facturers, having in their possession a 
second haud atove of 
refitted it. 
dcfts.’ employees, obeying the instruc- 
tions of one of the firm, put un the stove 
a plate bearing their own name, & it 
was sold with this plate on it, but the . 
50. L. RB. 69:19 purchaser was informed that the stove 1? 

AN. ad been manufactured by 
stove was soon afterwards returned by 
He passnener to defts., & another taken 845 v. 
n 


having been no misrepre- 


to repay them the costs which they had paid, 
such costs to be taxed as between solr. & client, & 
to pay them the costs of the third party proceedings 
to be taxed as between party & party. 

It seems to me that whether the goods were 
{hen manufactured or were yvoing to be manu- 
factured, were then marked or were going to be 
marked, they undoubtedly were so marked when 
the delivery of the goods took place, & it seems to 
me that it would make the sect. [Merchandise 
Marks Act, 1887 (c. 28), 8. 17] ridiculous if I were 
to read it in any other way (NEVILLE, J.).— 
Pmoux & COOK vt. BENEKENDORFF BERGER & 
Co. & Bruce, BENRKENDORFF Berarr & Co. », 
Bruce (1913), 31 R. P. Cc. 68. 


Sect, 2.—INTENT TO DEFRAUD. 
See Merchandise Marks Act, 1887 (c. 28), s3. 2, 
3, 18. 

845. Necessity for intention to mislead./—S., 
the orginal patentee, without fraud, sells, in 
packets, ‘S.’s patent refined isinglass,”’ a well- 
known article, which is really only gelatine :— 
Held: (1) he ought not to be convicted, under 


JONES 10 sentation or intention to deceive, 


& no damages proved, & the purchaser 
having been informed that the stove 
was of pitf.’s manufacture, pltf. had 
no right to recover damages.—CHAP- 
LEAU wv. LAPORTE (1899), Q. R. 18 


One of 8, GC. 14.-~CAN 
845 iii, ———.J—MACLAURIN wv. Mo- 
ILVENEY, [1924] N. ZL. R. 293.—N.2Z. 
845 iv. ——~—.] —JENKINSON & INGLIS 
NeIISON BROIHERS (1899), 2 F. 
(Ct. of Sess.) (J.) 13; 37 Se. L. R100; 
78. L. T. 56.—SCO 


Itf.’s muanufac- 


Itf. The 





.1—By Merc handise Marks 
Act, 1887 (c. 28), 8. 2 (2), a person 
who sellg goods to which a false trade 
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Sect. 2.—Intent to defraud. Sect. 3.] 


Merchandise Marks Act, 1887 (c. 28), s. 2, of a 
‘false trade description’? merely because the 
description is not in the present strict sense of the 
words an accurate indication of the materia] in the 
packet; semble: (2) to constitute the offence 
there must. be an intention to mislead. A patentee 
who, after the expiration of his patent, continues 
selling the same articles under the description 
of patent articles, & with the Royal Arms on the 
wrappers, is not necessarily guilty of describing 
the goods falsely as the subject of an existing 
patent; it is a question of fact for the jury or 
justice to determinc. ae v. SWINRORNE 
(1888), 62 J. P. 791; ae L. R.7 
Annotations : Saas to (1) Refd. I. »w. Tepes (1908), 

YS Tae 1, AB8 be fe) Re Ret rey v. Chilworth ced 

powder we, wir 


846. J—Appll. & ae being rival manu- 
facturers of mincral waters, resp., without the 
authority of applt., filled with mineral water of his 
own manufacture certain bottles, the property 
of & moulded with the name of applt., with the 
intention of selling such mineral water to his, 
resp.’8 customers. MResp., being found in pos- 
session of certain of such bottles so filled, was 
summoned under sects. 2, 3, of the Merchandise 
Marks Act, 1887 (c. 28), ss. 2. 3, for having in his 
possession for sale goods to which a false trade 
description, namely, the false name of applt., was 
applied. The magistrate found that resp. had no 
intent to defraud the purchasers of the water, & 
that he must, therefore, be taken to have “ acted 
innocently ” within the meaning of sect. 2, sub- 
sect. (2), & on these grounds dismissed the sum- 
mons :—/field: the magistrate was wrong, for 
that an intent to defraud the purchasers was not 
a necessary ingredient of the offence charged.— 
Woop v. BurGEss (1889), 24 Q. B. D. 162; 59 
L.J.M.C. 11; 61 L. T. 693; 54 J. P. 325; 38 
W. R. 8381; 16 Cox, C. C. 729, D.C. 


Annotations : <=Coued. Thwaites vv. M'‘ivilly aren): 20 
‘ a C. 663. Refd. Stone v. Burn (1910), 80 J.Q. B. 
60 


847. Goods supplied of as good quality.]|—In 
order to constitute the offence of applying a false 
trade description to goods with intent to defraud, 
within Merchandise Marks Act, 1887 (c. 28), 
s, 2 (1), it is not necessary that there should be any 
fraud in the sense of an intent to supply a worthless 
or inferior article, but it is sufficient that an 
article is intended to be supplied of a different 
description from that which the customer intends 
to purchase & believes he is purchasing. 

Resps., who were manufacturers of gunpowder, 
entered into a contract with the Govt. to supply 
powder. Owing to an accident they were unable 
to manufacture the powder themselves, & in order 
to carry out their contract they bought German 
powder, & put it into barrels supplied by the Govt., 
& put labels upon the barrels containing their 
own name & a description applicable to the 
powder of their own manufacture which they 
would have delivered if they had not been pre- 
vented by the accident. The powder so delivered 
was, in fact, equal in quality to powder of resps.’ 
own manufacture, but no indication was given 





description is applicd is guilty of an Sura, 
offence unless be proves certain facts Se. L. 
“or otherwise that he_ acted 845 vili. 


innocently.”— ee v. NEILSON : 
BROTHERS, (1899), (Ct. of Sess.) poi A eer a 
(J.) 19; Rh 165 78. L. 845 ix 





(ho Noor.” 

845 vi. —-—.]}—H ADVOCATE ¥. 
JACOB, [1906] 8. C. iM 90: 45Se.L. RR. 
852; 168S.L. T. 320.— SCOT. 


845 vii. ——_.+ -H.M. ADVOCATE ¥. 





68. L. T. 323,— 
eae — M‘CALLUM v. 


LYD., (1908) 8. C. 1163; 45 
"R. 886 


aie ®. MARGET, [1914] 
C; ky b. 953. —S. AF. 

Importation of goods with 
falee trade description— Forfeiture. }— 
Goods imported into New Zealand with 
a false trade description are Hable to 


TRADE Marks, TRADE NAMES AND DESIGNS. 


that the powder was of German manufacture :— 
Held: resps. were guilty of the offence of applying 
a false trade description to goods within ee 
chandise Marks Act, 1887 (c. 28), s. 2 (1) (d), & 
they had acted with intent to defraud within 
sect. 2, sub-sect. 1 (f), & were liable to be con- 
victed.—-STAREY v. CHILWORTIY GUNPOWDER Co. 
(1889), 24 Q. B. D. 90; 59 L. J. M. C. 133 62 
1.7.73; 545. P. 436; 38 W.R. 204; 6T.L.R. 
95; 17 Cox, C. C. 55, D.C. 
Annotations :-— Consd. Thwaites v, a (1903), 20 
eo, 663 ; Allard v. Selfridge, [1925] 1 K. B. mets 

Refd. Kirshenboim v. Salmon & Gluckstein, [1898] 2°Q. 

19. Mentd. Derbyshire v. Houliston, [1897] 1 Q. B. ie 

848. -]— KIRSHENBOmM v. SALMON & 
GLUCKSTEIN, No. 872, post. 

849. Vendor suspecting genuineness of trade 
mark — Warning to purchaser.] — Merchandise 
Marks Act, 1887 (c. 28), s. 2 (2), provides that a 
person selling goods to which a forged trade mark 
is applied is guilty of an offence against the Act 
unless he proves that, having taken all reasonable 
precautions, he had no reason to suspect the 
genuineness of the trade mark ‘or that other- 
wise he had acted innocently ” :—Held: a person 
who had reason to suspect the genuineness of the 
trade mark might nevertheless have acted 
innocently in selling goods to which the trade 
mark was applicd, & might, therefore, be 
exonerated under this sub-scct.—-CHRISTIE, MAN- 
son & Woobs v. Cooper, (1900] 2 Q. B. 522; 
69 L. J. Q. B. 708; 83 L. T. 54; 647. P. 692; 40 
W.R.46; 16 T. L. R. 442, D.C. 
Annotations : oe Thwaltes v. M‘Kvilly ons 20 

eo At. a, gag se R.w Phillips, R. v. Phillips 

(1908), 133) Ve 458. Bepid. Stone. 0. Burn, (1911) 1 

. 927; Allard v. solnet ge, (1925) 1 K. B. 129. ‘In 
ae Peach the judgments in that case must be read 


strictly in relation to the special facts there being con- 
raat tg & they are not to be extended ” (LORD HEWART, 


©. J 





850. Reasonable precautions not taken.]—Resps. 
were charged with selling goods to which a false 
trade description, namely, ‘“ silk,’ was applied. 
The magistrate found jhat, stockings had been sold 
as silk which were, in fact, artificial sik. He held 
that all reasonable precautions had not been taken, 
but that the buyer employed by resps. had acted 
in perfect good faith; & that there being no 
mens rea, which the learned magistrate, in a written 
judgment annexed to the case, defined as ‘ intent 
to cheat or defraud,”’ resps. had ‘‘ otherwise acted 
innocently ’’ & were entitled to acquittal :—Held : 
Merchandise Marks Act, 1887 (c. 28), 8. 2 (2), 
provides two alternative kinds of defence, one con- 
tained in clauses (a) & (b) together, & the other in 
clause (c); it is necessary to prove that all reason- 
able precautions were taken, as a foundation for 
the defence of ‘no reason to suspect the 
genuineness of the trade description’ ; the seller 
is not entitled to say that although he did not 
take all reasonable precautions, he had no reason 
to suspect the genuineness of the trade Scene 
&, therefore, ‘ otherwise’’ acted innocent] 
such an interpretation would in effect omit t e 
word ‘“ otherwise.”—ALLARD v. SELFRIDGE & 
Co., [1925] 1 K. B. 129; 94L. J. K. B. 374; 182 
L. T. 877; 88 J. P. 204; 41 T. L. R. 973 22 
L. G. R. 792 ; 27 Cox, C. C. 701. 


forfciture under Patents, Designs, & 
Trade Marks Act, 1889, 8. 104, incor- 
porating the Customs Law Consolida- 
tion Act, 1882, whereby all such goods 
are liable to seizure & forfeiture, not- 
withstanding that the owner, havin. 

acted innocently, has not committe 

an offence against the Act in the terms 
of sect. 89.—TRADE & CUSTOMS ars 
v. BELL & Co. (1902), 71 L. J. Cc. 
109.-—N.Z. 


SCOT, 
(J.) 693 52 


Parr [[].—Fatse Marks AND FALSE TRADE DESCRIPTIONS. 


851. Evidence of intent—Previous transactions.] 
—-BubDpD v. Lucas, No. 876, post. 

Mens rea generally.]|—See CRIMINAL Law, Vol. 
XIV., pp. 31-38, Nos. 31-82. 


Sect. 3.—APPLICATION OF FALSE TRADE 
DESCRIPTION. 

See Merchandise Marks Act, 1887 (c. 28), ss. 2, 
3, 17. 

852. What amounts to—lInvoice.|—Bupp v. 
Lucas, No. 876, post. 

8 -|—The provisions of Mer- 
chandise Marks Act, 1887 (c. 28), s. 2 (2), which 
make it an offence to sell goods to which a false 
trade description is applied, do not apply where the 
description is entirely oral. 

Resp. asked a salesman in applt.’s shop for a 
small English ham; the salesman pointed to some 
American hams on a shelf, & said, ‘‘ These are 
Scotch hams’’; resp. chose one, which was 
weighed, d& an invoice which did not contain the 
word ‘‘ Scotch ” was handed to resp. by another 
assistant. Resp. told the assistant to put the word 
‘Scotch ”? on the invoice, as he had bought the 
ham as such; the assistant did so, & handed the 
invoice to resp., who then paid the amount :— 
Held: the description in the invoice was a false 
trade description sufficient to satisfy the statute.— 
COPPEN v. MOORE (No. 1), [1898] 2 Q. B. 300; 67 
L. J. Q. B. 689; 78 L. T. 520; 62 J. P. 453; 46 
W. KR. 620; 14'T. L. R. 323; 42 Sol. Jo. 397; 19 
Cox, ©. C. 45, D.C. 

Annotations -—Apld. Cameron v. Wiggins (1900), 70 L. J. 
Q. B. 15. Refd. Langley ». Bombay Tea Co., [1900] 2 
Q. B. 460; KR. xv. Butcher (1908), 99 L. T. 622. 

854. Ticket inserted in packet.]—Respt. 
bought from applts., who were tea merchants, 
one quarter pound of tea. The packet was already 
wrapped in silver paper & tied up with string. 
The shopman put a ticket under the string, 
wrapped the whole parcel in brown paper, & 
delivered it to resp. On the silver paper was 
printed the words ‘‘ Star Tea Co.’s blend, quarter 
pound gross weight.’? On one side of the ticket 
was printed ‘Star Tea Co., Jid., } Ib. 2/8 tea 
ticket. 22 Park St., Walsall 1. 1086,” & on the 
other side a notice to the efilect that every pur- 
chaser of quarter pound of tea & upwards was 
given some useful article or check, in exchange for 
a number of which a valuable present would be 
given by applts. Resp. was not shown the silver 
paper, nor was it handed to him to read before it 
was wrapped in brown paper, nor was his attention 











PART III. SECT. 3. 


p. What amounts to— Using bottle of 
marked with another manufacturer’s 
name—Though proper label afficed.] — 
Plitfs. sold bitters in bottles stamped 
with the words “ Dr. J. Hostetters 
stomach bitters ” labelled “‘ Hostetter’s 
celebrated stomach bitters.’ 
bought from bottle dealers pltfs.’ 
empty bottles, & used them for the 








cases & 





aerated water 

supplied minocrals to customers in 
bottles which were either 
branded with D.'’s name or with the 
name coupled with the statement that 
they were D.’s property. 
Dotts tents only of the bottles were sold, & 

; DL. supplied the bottles & cases on 
condition that they wore to be returned ; 
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called to the words printed on it. "Shere weie 
only 3? ounces of tea in the packet :—Held: the 
ticket. constituted a false trade description within 
the meaning of Merchandise Marks Act, 1887 
(c. 28), s. 2 (1) (d2)—Stran TEA Co., Iivp. v. Wuit- 
WORTH (1904), 91 L. T. 87; 68 J. P. 4433; 20 
T. L. R. 689; 48 Sol. Jo. 494; 2 L. G. R. 1000 ; 
20 Cox, C. C. 658, D.C. 








855. Oral description.| — CorrPEN  v. 
Moore (No. 1), No. 853, ante. 

56. ——.]—-CAMERON vu. WIuGins, No. 
871, post. 

857. Handing packet containing less than 





weight demanded.|—Applt. went into resps.’ shop 
& asked fortwo half poundsof tea. Resps.’ sales- 
man handed him two packets of tea for which he 
paid. The packets respectively contained less 
than half a pound weight of tea :—Held: the mere 
handing of the packets to applt. in response to 
his demand did not constitute an ‘ application ”’ 
to the goods of a false trade description of their 
weight within the meaning of Merchandise Marks 
Act, 1887 (c. 28), 8. 2 (2).— LANGLEY v. BOMBAY 
Tea Co., [1900] 2 Q. B. 460; 69 L. J. Q. B. 752 ; 
83 L. T.175; 49 W. R. 27; 16T. LR. 4415 19 
Cox, C. C. 551, D.C. 

858. Selling beer in bottle marked 
with another brewer’s name— Though proper 
label affixed.] — Applt., a bottler of beer, 
having in the course of his business come into 
possession of certain bottles belonging tv the F. 
Brewery co. & embossed with that co.’s name, 
filed them with beer brewed by Bass & co., placed 
Bass & co.’s labels upon then, & sold the contents 
as being Bass & co.’s beer :--Held: applt. had 
applied a false trade description, namely, the F. 
Brewery co.’s name, to the beer none the less 
because the presence of the Bass labels on the 
bottles would prevent any reasonable purchascr 
from supposing that he was buying anything but 
Bass’s beer.--STONE vt. BURN, [1911] 1 K. B. 927; 
80 L. J. K. B. 560; 100 L. T. 540; 74 J. DP. 456 ; 
27 T. 1. R. 6, D.C. 

Annotation :—Consd. Allard v. Selfridge, [1925] 1 K. 1B. 129. 


859. Description ‘‘ lawfully & generally ap- 
plied ’’ at passing of Act—Description known to 
trade but not to public.] —At the time of the passing 
of Merchandise Marks Act, 1887 (c. 28), there was 
a trade in England in the sale of small fish, pre- 
pared in oil & packed in tins, under the description 
of ‘‘ Norweyian sardines.’’ Sardine is the French 
name for the pilchard. The persons engaged in 
the trade knew, but the purchasing public did not 
know, that the fish under the above description 





} —D., a firm 


40 N. L. RR. 360.—S. AF. 
Inanufacturers, 


a. Selling lower priced article 
—~With higher priced brand.|—~TVhe fact 
that tho existence of any difference 
between two classes of an article which 
Thé con: pe makes & sells with different 

Peri yrands & at different prices is doubtful, 
or that such difference, if it exists is 
so trivial as not to be geuorally appreci- 





sale of bitters made by defts. which 
they labelled ‘celebrated stomach 
bitters.” There was no resemblance 
between pltfs.’ & defts.’ labels, & defte. 
sold their bottles, in cases branded with 
the initials of their firm. 

Injunction granted to restrain defts. 
ites ase bottles so alouivod & 
——HOSTETTER  v. NDERSON 

(1870), 1 Vv. R. (Eq.) 7.—AUS., 
Go». Sura (1900) HN SOW Ee 
HO AUR ce ee 
v. CHERRY DRoTauas, Die aD 
° ) 'T. . ta 
26 RH. P. oC. 645.—IR. ¢ 7 


J.-—~-VOL. XLIII. 





ene ece tee 





if unreturned, there was a fixed charge 
less than the valuc of the bottles & 
cases; & in the event of a subsequent 
return the charge was refunded. LI., 
another firm of acrated water manu- 
facturers, used certain of D.’s bottles 
& cases for the supply of their own 
minerals, but with their own labels 
fixed to the bottles. Thero was no 
suggestion that in so doing they were 
attempting to pass off the articles as 
D.’s. D. applied for an_ interdict 
against I. :—Held: granting the inter- 
dict; the POperey. in the bottles & 
cases rema in D.; I. had con- 
travened Act 22, 1888, gs. 2 (2).— 
DaLys, LTD. v. ISRAEL & Son (1919), 


able ix no answer to a clan for an 
injunction to restrain deft. who has 
purchased the lower priced article from 
pitf. from placing upon such article with- 
out pltf.’s authority the stamp or brand 
which pltf. puts only on the high priced 
article. —-INURAM & SONS wv. INDIA 
RUBBER, ETU. Co. (1902), 29 V. L. R. 
172.—AUS. 


a ee 


: Advertisement.}] — Defts. 
by an advertisement in a newspaper 
described certain tea-sets as ‘* quad- 
ruple platoe,’? stating that the regular 
prico thereof was $12 a sect, but that 
they would be sold for $6 :—Held: 
the use of the words ‘“ quadruple 
plate’ in the advortisemnent was an 
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242 TRADE Marks, 
Scct, 3.—Applicution of false trade description. 
Sects, 4, 5 & 6.) 
were not sardines, but were brisling, a Norwegian 
fish similar to the sprat. Resps. having sold in 
1912 brisling prepared in the above manner under 
the description of ‘‘ Norwegian sardines ’’ were 
charged with an offence under sect. 2 (2) of the 
Act, & by way of defence relied on sect. 18 of the 
Act :—Held: a trade description was not ‘ law- 
fully ” applied to goods within sect. 18 if its use, 
although not involving the commission of a 
criminal ofiencce, tended to mislead the public ; 
a trade description was not “ generally ’’ applied 
unless it was a conventional term in general use, 
not only by the persons engaged in the particular 
trade, but by the public at large; the description 
‘* Norwegian sardines ” was neither ‘ lawfull 
nor ‘ generally ” applied at the time of the passing 
of the Act to brisling prepared in oil & sold in tins ; 
& resps. were, therefore, guilty of the ofltence 
charged. — LEMyY v. WATSON, [1915] 3 K. B. 731 ; 
841.J. K. B. 1099; 114 L. 7.140; 803. P.173 
31T. LL. R. 612; 18.1. G. R. 13238; 25 Cox, C. C. 232. 
860. Time of applying false description—After 
sale & before delivery.|——-Prpoux W& Cook v. 
BENEKENDORFF Breracer & Co., & Bruck, 
BENEKENDOREF BERGER & Co. v. BRUCE, No. 844, 
ante, 


ee 


Sect. 4.— DESCRIPTION OF NUMBER, QUANTITY, 
ETC., OF GOODS. 
See Merchandise Marks Act, 1887 (c. 
8. 3 (1) (a). 

861. Sale of one kilderkin of beer——Delivery 
of cask containing less than eighteen gallons.|— 
G. having ordered one kilderkin of mild ale received 
a cask of ale together with an invoice which stated : 
“ Bought of North Eastern Breweries, Ltd. 
Oct. 21, 1903. Kils. 1 Mild Ale B.M. Ver Brl. 
488.—£1."’ The cask held 17 gallons 1 quart & 
1 pint, & a kilderkin is a cask holding 18 gallons. 
It was found as a fact that applts. knew that the 
process of coopering casks had the cefiect of 
diminishing their holding capacity :— Held : applts. 
were rightly convicted of applying ao false trade 
description within Merchandise Marks Act, 1887 
(c. 28), s. 2 (1) (2). —NORTH-HASTERN BREWERIES, 
Lrp. v. Gipson (1904), 91 L. TT. 78; 68 J. P. 356 ; 
2 T. L. R. 496; 48 Sol. Jo. 476; 20 Cox, C. C. 

6. 


28), 


Sect. 5.—DESCRIPTION OF COUNTRY OF 
ORIGIN. 
Sce Merchandise Marks Act, 
8. 3 (1) (b). 
862. What is country of origin— Place where 
finished product made.|—A person had in his 
ossession for sale margarine packed in cardboard 
oxes, marked with the words ‘‘ French Factory.” 
The margarine consisted of a substance manu- 
factured from animal fat at a factory in Paris, & 
sent thence to an English factory where, by 
admixture with Danish butter & English milk, 
it assumed the form in which it was offered for 
sale :— Held : asthe margarine became the finished 
product for the first time in England, the words 


1887 (c. 28), 


application of a false trade description, 
in that such goods could not properly 
be described as such.— HR. v. EATON (T.) 
rade ey ee: 20% LL. T. 3; 31 


. -.) — Advertising the 
possession for salo of o certain brand 
of goods which advertiser, in fact, did 











not have for sale will constitute the 
offence of falsely ap ee a& trade de: 
te er to goods wit. 
Gross & MILLER (1918), Q. R 
am B. 543; 31 Can. Crim. Cas. 36.— 


d. Labdel.J — Question whether 8. 
the application of Merchandise Marks 


TrapE NAMES AND DESIGNS. 


“ French Factory ” on the boxes was a false trade 
description within the meaning of Merchandise 
Marks Act, 1887 (c. 28), ss. 2, 3.—BIscHOP v. 
TOLER (1895), 65 L. J. M. C. 1; 73 L. T. 402 ; 
59 J. P. 807; 44 W. R. 189; 12 T. L. BR. 3; 40 
Sol. Jo. 11; 18 Cox, C. ©. 199; 15 R. 607, D.C. 


Annotations: -Rafd. Williamson v. len (1900), 83 L. T. 
tee Menta. Ballard v. Horton’s state (1926), 24 


863. Description of foreign origin — Greater 
part imported from alleged country of origin — 
Mixed with other goods in England.|—-BiscHopr v. 
ToLER, No. 862, ante. 

864, — — Tarragona port.] — R. 
& co. sold to LU. a bottle of wine bearing a label 
on which was printed in large letters ‘‘ Stower’s 
Tarragona Port,” followed by the words ‘‘ blended 
with wine produced from finest foreign grapes,’’ 
in smaller letters. 'T. Port is a wine made in the 
province of 'T., in Spain, from fresh grapes grown 
in that province, & is a wine having a distinct 
taste, bouquet, & smell. One-third of the con- 
tents of the bottle consisted of a special kind of 
high-priced T. Port called ‘‘ Mistella,” which is 
a very heavy wine, not fit for drinking by itself, 
& imported for the purpose of being blended with 
other wines. The remaining two-thirds were com- 
posed of a wine purchased by resps. & made from 
“ grape must.’’ ‘‘ Grape must ”’ is made in Greece, 
& consists of the concentrated juice of fresh grapes 
grown in Greece. It is concentrated by the 
evaporation of about three-fourths of the natural 
water contained in the grape juice. When con- 
centrated it is exported under the control of the 
Greek Govt., & imported into England, where 
it is converted into wine by adding a ferment & 
water to an amount corresponding to the amount 
previously removed by evaporation. The wine 
so produced is a wine, though not of high quality. 
An information for selling goods to which a false 
trade description had been applied having been 
dismissed :—Held: upon the evidence it was 
impossible to say that the magistrate was bound 
to find that there was a false trade description 
— Hoorer v. Rmpie & Co. (1906), 05 I. TT. 
424; 70 J.P. 417; 21 Cox, C. OC. 277, D.C. 
Annotation :- Refd. lisigivs v. Pipers, [1914] 1 K. B. 

—~- ——.| — Resps. sold. a 
bottle bearing the label ‘‘ Fine British Tarragona 
Wine.” The bottle did not contain Tarragona 
wine or anything like it, but a mixture composed 
as to 85 per cent. of a wine made & prepared in 
England from dried raisins, & as to 15 per cent. 
of Mistella, a heavy form of Tarragona wine made 
& used solely for blending purposes & not suitable 
for consumption by itself:— Held: the label on 
the bottle was a false trade description within 
Merchandise Marks Act, 1887 (c. 28), 8s. 3.— 
Houmus vv. PIPERS, Lrp., [1914] 1 K. B. 57; 88 
L. J. K. B. 285; 109 L. T. 980; 78 J. P. 87; 80 
T.L. R. 28; 12 L. G. R. 25; 23 Cox, C. C. 689, 
Dek 
Annotation :—Refd. Sandeman v. Gold, [1924] 1 K. B. 107. 

866. Description of English origin — Part of 
watch made abroad.|—Applts. sold a watch for 
£2 5s. to which they applied the description 
* English lever.” 

Certain parts were imported into this country 
from abroad in a more or less unfinished state. 











Act, 1887, 6. 2 (2), is not limited to 
cases where @ aaah sells, or exposes 
for or has in his possession for sale, 
goods on which a false ceecu pen is 
SEAULDON on cutaened by bel.— 
%. Jacos, [1908] 
(3) 00, Ries L. R. 852; 16 
T. 320.—SCOT 


tent to Nae Net 


a 
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The value of these parts in their rough condition, 
including the mainspring, hairspring, & certain 
screws, was 8d. The price of these parts when 
finished in England was estimated to be 4s. 5d. 
All these parts were dealt with in this country 
to enable them to go into a watch, & the watch was 
put together here. , 

The magistrate held that the imported parts 
were of foreign origin & of such importance that 
a description which failed to indicate them was a 
false description in a material respect, & that the 
finishing operations in this country were not of 
such a character as to destroy the characteristics 
of the foreign country in which they were made 
& produced. He accordingly convicted applts. 
of applying a false trade description to the watch ; 
—Held: if he had come to this conclusion as one 
of fact on the evidence, & had simply stated the 
case to determine whether there was anything in 
point of law to prevent him coming to such con- 
clusion, the ct. would not disturb his decision ; 
but if he decided upon the view that the inclusion 
of certain parts partly manufactured abroad 
compelled him as a matter of Jaw to hold that 
‘* English’? was a false description, then his 
decision could not be supported.—WIHL).1IAMSON, 
Lirn. v. TIERNEY (1900), 83 L. T. 592; 65J3. P.70; 
177T. L. R. 174. 

867. ‘* Tarragona port ’’—Implication of Portu- 
guese origin.|—-By the Anglo-Portuguese Com- 
mercial Treaty Acts, 1914 & 1916, the description 
* port ’’ applied to any wine other than wine the 
produce of Portugal which, on importation into 
the United Kingdom, is accompanied by a 
certificate that it is a wine to which by the law of 
Portugal the description ‘‘ port ’’ may be applied, 
is to be deemed to be a false trade description 
within Merchandise Marks Act, 1887 (c. 28). 

Resp. sold a bottle of red Spanish wine known 
as “‘ Tarragona ”’ bearing a label with the words 
‘Tarragona Port.” ‘ Tarragona’ is not port, 
& the wine sold was not port but “ Tarragona ”’ :— 
Held: resp. had applied a false trade description 
to the wine, as the Acts prohibit the unauthorised 
use of the word ‘ port” cither alone or when 
qualified by another word.—SANDEMAN v. GOLD, 
[1924] 1 K. B. 107; 93 L. J. K. B. 63; 180 L. T. 
213; 88J.P.10; 40 T. 1. R. 31; 68 Sol. Jo. 140; 
21 L. G. R. 792; 27 Cox, U. C. 560, D. C. 

See Anglo-Portuguese Commercial Treaty Acts, 
1914 (c. 1), 8.13; 1916 (c. 39), 8. 1. 

Compare Nos. 864, 865, ante. 

868. What amounts to description of origin— 
Cigars sold in boxes with Spanish get up.]— Deft. 
was indicted under Merchandise Marks Act, 1887 
(c. 28), 8. 2 (2), for having sold two boxes of cigars 
to Which a false trade description was applied. 
Ihe evidence was to the effect that the cigars in 
question were British made, the tobacco used 
being largely Havana tobacco; that the cigars 
were not manufactured by deft., who merely sold 
them, & that he did not apply the trade descrip- 
tion. On the outside of the boxes were the words, 

Flor de Creanzo,” ‘* Creanzo y Cia. Gran Fabrica 
de Tabacos,” & other Spanish words, & the picture 
of a Spanish lady, & there were no English words 
at all, or any words indicating that the cigars were 
British made, For many years British made cigars 
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had been sold under a similar get up. The jury 
having convicted deft, :—Held: the offence was 
the sale of the cigars with a false trade description, 
& it was not necessary to prove that the purchaser 
was misled ; sect. 18 of the Act did not apply; & 
the jury were justified in convicting deft.—R. v. 
BurciuErR (1908), 99 L. T. 622; 72 J. P. 454; 24 
T. L. R. 797; 52 Sol. Jo. 7163 21 Cox, C. C. 697; 
1 Cr. App. Rep. 54, C. C. A, 


Annotations waned. Lemy v. Watson, (1915) 3K. B. 781. 
Refd. te Van der Leeuw’s Trade Mk,, [1912] 1 Ch. 40. 


869. .}]— Cigars, not made in Cuba, of 
Havana tobacco with an outside leaf of Sumatra 
tobacco, described as ‘‘ Bella de Cuba ”’ cigars, sold 
in boxes ‘ got up ”’ with Spanish names & with the 

icture of a Spanish-looking lady, a registered 
rade mark upon them, may be goods to which a 
false trade description has been applied within 
the meaning of sects. 2 & 8 of the Merchandise 
Marks Act, 1887, although there is stamped upon 
the boxes inside & outside with a rubber stamp 
the words ‘‘ Guaranteed British Make.’’—R. v. 
PHILLIPS (J.), RK. v. PHILLies (P.), HK. v. PLL ips 
(D.) (1909), 73 J. P. 458; 25 T. L. R. 764; 2 


Cr. App. Rep. 296, O. C. A. 
carbone :—Refd. fee Van der Leeuw’s Trade Mk., [1912] 








870. Evidence of description—Trade custom.]— 
WATSON v. JAEGER’S SANITARY WOOLLEN SYSTEM 
Co. (1897), 13 T.L. R. 150, D. ©. 

871. —— Description added at request of 
customer.]—Although upon a sale of goods a 
purely oral indication of the country of their 
production will not amount to a trade description 
within the meaning of Merchandise Marks Act, 
1887 (c. 28), any writing or mark, however un- 
intelligible without explanation, will, if orally 
explained by the vendor at the time of sale to be 
intended to indicate a particular country as the 
country in which the goods were produced, con- 
stitute a sufficient trade description for the pur- 
poses of the Act. Applt. went into the shop of 
resp., a dealer in foreign meat, & asked for a leg 
of New Zealand mutton. Resp. handed him a 
leg of mutton, at the same time stating that it was 
New Zealand meat. Resp. also handed him an 
invoice in which the meat was described simply 
as a leg of mutton. Applt. then asked resp. to 
mark on the invoice that it was New Zealand meat ; 
whereupon resp. wrote on it the letters ‘ N. M.,” 
intending thereby to represent that the mutton 
was New Zealand mutton. No ovidence was given 
that those letters bore that meaning according to 
any custom of the trade:—Held: under the 
circumstances the letters “‘ N. M.’ amounted to 
a trade description of the meat within Merchandise 
Marks Act, 1887 (c. 28), 8. 3, notwithstanding the 
absence of any trade custom as to their meaning.—— 
CAMERON v. WiGGINs, [1901] 1 bh. B.1; TOL. J. 
Q. B. 15; 83 L. T. 428; 49 W. R. 237; 19 Cox, 
©. C. 680, D. C. 





SECT. 6.—DESCRIPTION OF MODE OF 
MANUFACTURE OR PRODUCTION. 
See Merchandise Marks Act, 1887 (c. 
s. 3 (1) (¢). 
872. Machine made cigarettes —— Described as 
hand made.|—esps. were charged with selling 
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8 i. What amounts to description o 

fea vie oe a gers with 
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Goods Act, 1915, s. 86 (1) (0), must, in 


itself, according to the proper trade 
interpretation of the words used, be 
capable of possessing the meaning that 
the goods were mado in a particular 
pee oP coun :; & it is not sufficient 

to the custom of the 
trade, commonly to bo an indica- 
tion that the goods were so wade.— 


2. v. KERGUABON (ALEXANDRA) PRO- 
ue Lrp., (1922) V. L. R. 801.— 


e. Goods manufactured in Australia 
—Marhed * English Manufacture.’'}\--- 
BARNET GLASS RUBBER Co., LYrp. v. 
aaa (1922) N. Z L. RR. 767. — 
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Sect. 6.—Description of mode of manufacture or 
production. Sects.7,8 &9. PartlV. Sects. 
1 & 2: Sub-sect. 1, A.) 


cigarettes to which a false trade description namely 
‘‘guarantecd hand made’’ was applied. The 
cigarettes were in fact machine made but were of 
equally good quality with hand made cigarettes. 
The magistrate held that there was no intention to 
deceive the buyer but only to save expense by 
using up a stock of old labels & that the description 
though untrue in fact was not a false trade descrip- 
tion in any material respect as regarded the 
cigarettes sold, within Merchandise Marks Act, 
1887 (c. 28), s. 3, & dismissed the information. 
On a case stated :— Held: (1) the fact that the 
cigarettes sold as hand made were of as good 
quality as hand made cigarettes afforded no 
defence ; (2) the description was false in a material 
respect & resps. having knowingly applied the 
false description had not acted innocently & were 
guilty of an offence against the Act.—KIrsHEN- 
KOIM 7. SALMON & GLUCKSTEIN, [1898] 2 Q. B. 19; 
67 ].. J. Q. B. 601; 781. T. 658; 62 J.P. 439; 46 
W. RR. 573; 14 T. L. R. 3895; 42 Sol. Jo. 538 ; 
19 Cox, C. C. 127, 1). C. 

alunotution : As to (2) Refd. Davenport v. Apollinaris Co. 

(1903), 89 L. I’. 19. 


ce renee 


Srecr. 7.—DESCRIPTION OF MATERIAL OF 
WHICH GOODS COMPOSED. 


Sce Merchandise Marks Act, 1887 (c. 28), 
s. 3 (1) (d). 

873. ‘‘ Natural mineral water ’’—Water restored 
to natural quality before bottling.|—-Resps. sold 


bottled mineral water, which they described as 
‘natural mineral water.’’? The water was found 
in a spring several hundred fect deep. It was 
taken from a depth of about 60 feet, & conducted 
into tanks for the purpose of bottling. While 
in the tanks three things happened to it: (a) a 
small proportion of the iron existing in the water 
combined with the oxygen in the air, & was 
deposited as peroxide of iron: (b) common salt, 
in the proportion of 1 in 1,000 was added to the 
water in order to neutralise the effect of the sulphur 
contained in the water on the corks of the bottles ; 
(c) a considerable quantity of carbonic acid gas 
escaped from the water, this was subsequently 
reintroduced into the water in the process of 
bottling, such carbonic acid gas being obtained 
from the spring & re-introduced under similar 
pressure as would prevail in the water at 60 feet, 
the depth from which the water was originally 
taken. There was no evidence given on which 
the magistrate could rely that the word ‘‘ natural ”’ 
had any special trade signification in connection 
with the sale of mineral waters. The magistrate 
came to the conclusion that the water as sold was 
in all essentials identical with the water as it existed 
in the spring at the depth of about 60 feet, & 
decided that the label was not a false trade descrip- 
tion :—Held: the magistrate had come to a 
correct decision.—DAVENPORT v,. APOLLINARIS 
Co., Lirp. (1903), 89 L. T. 19; 67 J. P. 323; 19 
T. L. R. 526; 20 Cox, C. C. 502, D.C. 

874. Linen — Mixture of linen & cotton.) — 
DEIMEL Fapric Co. v. MIDDLETON (1904), 48 Sol. 
Jo. 476, D. C. 

875. ‘‘ Soda crystals ’’—Generic name confined 
by usage of trade to particular species.]|—Where 
the generic name of certain commodities has by 
the usage of the trade come to be confined to a 


eer nena eee 


TRADE Marks, TRADE NAMES AND DEsIGNs. 


particular species, the fact that the application of 
that name to another species is literally correct 
will not prevent it from being a false trade descrip- 
tion within the meaning of Merchandise Mar 
Act, 1887 (c. 28), s. 3 (1). 

Washing soda & Glauber’s salt are both salts of 
soda in a crystalline form; but the description 
‘‘ soda crystals’ is by the usage of the trade of 
manufacturing chemists applied only to the 
former. Applt. sold Glauber’s salt under the name 
of ‘‘ soda crystals ’’ :—-Held: he had applied to the 
goods a false trade description.—FOWLER v. 
Criprs, [1906] 1 K. B. 16; 75 L. J. K. B. 72; 
93 L. T. 808; 70 J. P. 21; 64 W. R. 299; 22 
T. L. R. 73; 650 Sol. Jo. 45; 41. G. R. 93 21 
Cox, C. C. 62, D. C. 

Annotation :—Refd. Lemy v. Watson (1915), 114 L. T. 140. 

See, also, Nos. 862-865, ante. 


ee te 


Sect. 8.—LIABILITY OF MASTER AND SERVANT 

See Merchandise Marks Act, 1887 (c. 28), 
ss. 2 (2), 19 (3). 

876. Criminal Liability of master for acts of 
servant—Effect of Merchandise Marks Act, 1887 
(c. 28).]—Itesp. sold & caused to be delivered to 
applt. six casks of beer, & at the same time or 
immediately afterwards delivered to him an 
invoice describing the six casks as barrels, a 
barrel meaning, according to the custom of the 
trade, $6 gallons. <Applt., finding that the measure 
was short, preferred an information against resp. 
for unlawfully applying a false trade description 
contrary to Merchandise Marks Act, 1887 (c. 28). 
The justices were satisfied that short measure had 
been delivered, but refused to receive evidence of 
previous short deliveries, & considered that resp. 
had had no intention to defraud. They held that 
the delivery of the invoice was not a false trade 
description within the Act, & dismissed the 
information, but stated a case :—Held: remitting 
the case, without expressing an opinion whether 
the justices ought to have convicted or not on the 
evidence before them, the delivery of the invoice 
with the goods might, under the circumstances, be 
an application of a false trade description within 
the meaning of the statute; the justices were 
wrong in excluding the evidence tendered as to 
previous short deliveries; & the old law that a 
master is not liable criminally for the acts of his 
servant has not been altered by Merchandise Marks 
Act, 1887 (c. 28), with respect to offences there- 
under except that the onus is placed on deft. of 
showing that he acted without intent to defraud.— 
Bupp v. Lucas, [1891] 1 Q. B. 408; 60 L. J. M.C. 
05; 64 L. T. 202; 55 J. P. 650; 39 W. KR. 350; 
7T. L. R. 242; 17 Cox, 0. C. 248, D. OC. 


Annotations :—-Retd. Coppen ». Moore (No. 1), (1898) 2% 
Q. B. 300; Coppen v. Moore (No. 2), [1898] 2 Q. B. 306. 


877. —-—.]}--The provisions of Mer- 
chandise Marks Act, 1887 (c. 28), s. 2 (2), which 
made it an offence to sell goods to which a forged 
trade mark or false trade description is applied, 
make a master criminally liable for acts done by 
his servants in contravention of the sect. when 
acting within the general scope of their employ- 
ment, although contrary to their master’s orders, 
unless the master can show that he has acted in 
good faith & has done all that it was reasonably 
possible to do to prevent the commission of offences 
by his servants.—CoPPEN v. Moone (No. 2), [1898] 
2Q. B. 306; 67 L. J. Q. B. 689; 78 L. T. 520; 
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PART III. SEOT. 7. 
{. Flannel—Mizture of wool & cotton.}—RoonE v. TYLER, [1917] V. L. R. 665.—AUS. 


Part IV,—Dkssiens, 


62 J.P. 453; 46 W. R. 620; 147. L. R. 414; 42 
Sol. Jo. 539; 19 Cox, C. C. 45, D. C. 


Annotations ;—Apld. Christie, Manson & Wood v. Cooper, 
[1900] 2 0. B. 522; Trade & Customs Comr. v. ell, 
[1902] A. C. 563: Buckingham v. Duck (1918), 120 L. T. 
84. Refd. R. v. Butcher (1908), 99 L. T. 622; Armitago 
v. Nicholson (1913), 108 L. T. 993. Mentd. Hobbs v. 

Winchester Corpn. (1910), 102 lh. T. 841; Mousell v. 

L. & N. W. Ry., [1917] 2 K. B. 836; Burns v. Scholficld 

(1922), 128 L. I. 382. 


Srecr. 9.—SPECIAL PROVISIONS. 
Cutlery.|—See Cutlery Trade Act, 1819 (c. 7), 


ss. 8-5. 

Dyed goods.|—-See Dyeing Trade (Frauds) Act, 
1783 (c. 15), 8. 3. 

Linen.|—-See Linen (Trade Marks) Acts, 1743 
(c. 30), 88. 1,25; 1744 (c. 24), 8. 3. 

878. Metal buttons—Sale of buttons as ‘“‘ gilt ’’ 
—Necessity for knowledge that buttons not ‘‘ gilt.’’] 
—A statute directs that no person shall expose to 
sale metal buttons marked with the word gilt, the 
same not being really gilt, knowing the same not to be 
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gilt, under a certain penalty ; a conviction charging 
that defts. did the act unlawfully & fraudulently 
contrary to the form of the statute, is bad, with- 
out an express charge that they did it knowingly ; 
& such a defect is not aided by a proviso in the 
statute that ‘‘no conviction for any offence in 
the Act should be set aside for want of form, or 
through the mistake of any fact, circumstance, or 
other matter, provided the material facts alleged 
were proved’’; for this in effect requires all 
material facts to be alleged; & knowledge is a 
material fact to constitute such an offence.—- 
R. v. JUKES (1800), 8 Term Rep. 586; 101 K. R. 
1533 


Annotation :—Refd. It. v. North (1825), 6 Dow. & Ry. K. B. 
143. 


.|—See Metal Button Act, 1796 (c. 60), s. 2. 

Misapplication of marks of government depart- 
ments.|—-See Public Stores Act, 1875 (c. 25), 8. 4; 
Forgery Act, 1915 (c. 27), ss. 3 (2) (e), (38) (e), 4, 
5 (4), 6, 8 (1) (ec), 15, 16. 

Non-inflammable fabrics.] —See Fabrics (Mis- 
description) Act, 1913 (c. 17). ss. 1, 3,4; Statutory 
Rules & Orders, 1914, No. 48. 





Part IV.—Designs. 


Nore.—The Acts now in force as to trade designs 
in England are Patent & Designs Act, 1907 (c. 29), 
& Patent & Designs Act, 1919 (c. 80), herein referred 
to as the 1907 Act & 1919 Act respectively. In 
considering the cases set out in this Part regard 
must be had to their date, the Act under which they 
were decided & the effect of subsequent Acts. 


StcT. 1.—DEFINITIONS. 


879. Design.} — (1) “‘ Design’’ under’ the 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
includes everything which ordinarily falls within 
the word, whether ‘“ pattern,” ‘‘ shape,” ‘ con- 
figuration,” or ‘ ornament,” & a design registered 
as “‘applicable’’ for the pattern, is not to be 
confined to the pattern only to the exclusion of 
other elements in it. 

(2) Where an accidental mistake has been made 
in the die with which registered goods are marked, 
the proprietor will be held to have taken “ all 
proper steps”? to ensure the marking, within 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 51, if he has given proper instructions to the 
workman who made the die, even though the 
mistake may not have been detccted for some 
time.—HFatu & Sons v. ROLLASON, [1898] A. C. 
499; 67 L. J. Ch. 565; 79 L. T.1; 14 T.L. R. 
478; 15 R. P. C. 441, H. L.; affg. S. C. sub nom. 
[te Rowiason’s REGISTERED DeEsIGN, [1898] 
: ride C. A, 

nnotation :— ? ie 

wy salt - ed to (1) Refd. /?e Bayer'’s Design (1907), 
~.]—-See 1919 Act, s. 193; Sect. 2, 
sect. 1, B., post. 

880. Pattern.) —HrEatn & Sons v. ROLLASON, 
No. 879, ante. 

Article.|——See 1907 Act, s. 93. 

Copyright.|—See 1907 Act, s. 93. 

Proprietor of a new & original design.] —- See 
Sect. 3, sub-sect. 1, post. 





sub- 


. ae subject of re 
PART IV. SECT. 2, SUB SECT. 1.—A dopict an arti 
Design for article incomplete in 


., 8° 
ileelf.}—A design may be mado tho 


tration, 
e incomplete in itrelf, 
but which is intended 
combination with & as part of another 


SECT. 2.—REGISTRATION OF DESIGNS. 
Sun-sEcr. 1.—WnHatT Dersians REGISTRABLE. 
A. In General. 

881. General principles.}—A. design in order to 
bo registrable under 1907 Act, s. 49, must be 
some conception or suggestion as to shape, con- 
figuration, pattern, or ornament, & be capable 
of being applied to an article in such a way that 
the article to which it has been applied will show 
to the eye the particular shape, configuration, 
pattern, or ornament the conception or suggestion 
of which constitutes the design. The representa- 
tion accompanying an application for registration 
must be something in the nature of a drawing or 
tracing, by means of which the conception or 
suggestion constituting the design may be im- 
parted to others, so that persons looking at the 
drawing can form a mental picture of the shape, 
configuration, pattern, or ornament of the article 
to which the design has been applied; but a 
conception or suggestion as to a mode or principle 
of construction, though in some sense a design, is 
not registrable. 

Inasmuch, however, as the mode or principle of 
construction of an article may affect its shape or 
configuration, the conception of such a mode or 
principle of construction may well lead to a con- 
ception as to the shape or configuration of the 
completed article, & a conception so arrived at 
may, if sufficiently definite, be registered under 
the Act. 

A drawing was registered as a design in respect 
of vehicle wheels, the novelty in which was said 
to consist of the disposition of the tyre rim in 
relation to the hub & in the cross-sectional arrange- 
ment of three sets of spokes, such disposition & 
arrangement being shown in the drawing, which 
was a cross-sectional drawing of a vehicle wheel 
on the longitudinal central plane, a conventional 
drawing such as would be used by an engineer to 


article of |manufacture.—WaALKER, 
Co. v. FALKIRK IRON Co. 


though it 
HUNTER & 

SAE 14 R. (Ct. of Sesa.) 1072.— 
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Sect. 2.— Registration of designs : Sub-sect.1, A. & B.] 


indicate how the wheel was to be constructed as 
regards the disposition of the wheel in relation to 
the hub & the arrangement of the spokes, but the 
drawing did not show what would in fact be seen 
if the wheel were cut on the longitudinal central 
plane. A competent mechanician could have 
easily constructed from the drawing a number of 
wheels whose configuration, from whatever stand- 
point they were looked at, would have little if 
anything in common except the disposition of the 
whee] in relation to the hub & the cross-sectional 
arrangement of the spokes. On the other hand, 
from each & every wheel so constructed a draughts- 
man, with a competent knowledge of the conven- 
tions of mechanical drawing, if asked to draw a 
cross-section on the longitudinal central plane 
showing this disposition of the rim in relation to 
the hub & the cross-sectional arrangement of the 
spokes, would inevitably, without actually cutting 
the wheel, arrive at the drawing in question. In 
an action by the owner of the registered design for 
an alleged infringement, a drawing of the machines 
made by defts., which were alleged to be infringe- 
ments of the registered drawing, showed differences 
from the registered drawing, which, judging by the 
eye alone, were substantial differences, as a person 
looking at the drawings would see that the cross- 
sectional arrangement of the spokes was not sub- 
stantially the same in each, unless he had in his 
mind a mode of construction rather than a con- 
ception of shape or configuration, & would not 
say that there was an imitation, unless he were 
judging both drawings by the inethod of con- 
struction involved rather than by the appearance 
they presented to the eye:—Held: either the 
registration was bad as an attempt to protect a 
mode of construction, or there had been no in- 
fringement, & the action failed.—PuUGH v. RILEY 
CYCLE Co., [1912] 1 Ch. 613; 81 L. J. Ch. 476; 
106 L. T. 692; 28'T. L. R. 249; 29 R. P. O. 196. 
Annotations :—-Apld. Pilkington v. Abrahams (1914), 32 
hk. P. Cc. 61.) Apprvd. Phillips v. Harbro Rubber Co. 

(1920), 37 R.P.C. 233. Apld. Wilson v. Chaleo (1922), 

9R. P. C. 252; Jones & Attwood v. National Radiator 

Co, (1928), 45 R. P.C. 71. Refd. Pearson v. Harris (1912), 

29 hk. P. C. 6323; Cartwright v. Coventry Kadiator Co. 

(1925), 42 R. P. C. 351; Negretti & Zambra r. Stanley 

(1925), 42 R. P. Cy 358. 

882. Design for patentable article.}] — A manu- 
facturer invented a new form of brick; construct- 
ing the bricks so that, by means of corresponding 
apertures in their sides, cylindrical passages were 
formed between them when they were laid together, 
& advantages were afforded for ventilation & 
other purposes, & expense was saved :—Held: the 
design might properly be registered under 6 & 7 
Vict. c. 65, as being for ‘‘ the shape or configura- 
tion” of an “article of manufacture having 
reference to some purpose of utility.” 

Qu.: & this, whether the invention might 
have bcen the subject of a patent or not.— 
ROGERS v. DRIVER (1850), 16 Q. B. 102; 20 
L.J.Q.B.31; 161. T. 0. S. 364; 117 E. R. 817. 
Annotations :—~Consd. Re Clarke’s Design, [1896] 2 Ch. 

38. Refd. R. v. Bessell (1851), 16 Q. B. 810. 

883. Design protected by letters patent — If no 
publication.|—Patent rights & copyright of design 
may in certain circumstances co-exist in the same 
person in respect of the same article. The 
registration of a design which secures mechanical 
advantages may as an anticipation prevent a 
subsequent grant of letters patent in respect of 
the same article whether applct. be the proprietor 
of the design or a stranger. A grant of a patent 
& the publication of the patented article would 
prevent a design of the article being novel so as 
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to obtain registration. Where, however, there 
is a provisional specification without publication 
of the patented article, & then registration of the 
design, & that is followed by the final specification, 
the two rights may co-exist, the right acquired 
by the registration of the design which was valid 
at the time of registration not being prejudiced 
by the subsequent filing of the final specification ; 
but the right second in point of time, the copy- 
right of design. would be held subject to the first. 
That would be so whether the owner of the patent 
& the owner of the design were the same porson 
or two independent ee ae MOTORS, 
Lrp. v. GAMAGE (A. W.), Lrp., [1904] 2 Ch. 580 ; 
73 L. J. Ch. 770; 91 L. T. 588; 53 W. R. 167; 
T. L. R. 796; 48 Sol. Jo. 709; 21 R. P. C. 621, 
A. 
Annotations :—Refd. Boustead v. Dempster, Moore (1907), 
aoe P. C. 121; Rose v. Pickavant (1923), 40 hk. P. C. 
B. What are “* Designs.”’ 

See 1919 Act, s. 19. 

884. Mode or principle of construction.] — 
Moopy v. TREE, No. 996, post. 

885. -|—(1) When I run my cye over all 
the exhibits which have been produced & deal 
with the matter as according to the decisions on 
the Act [Patents, Designs, & Trade Marks Act, 
1883 (c. 57)] I ought to deal with them—as a 
matter of eyesight—1 find nothing which would 
justify me in saying that the design which the 
resp. has registered is new or original within the 
Act (CHITTY, J.). 

(2) Resps. base their defence upon this pro- 
position that the registered design consists of an 
original contraction of certain movements of the 
lace-making machine. Upon that there cannot 
be any question as a matter of law it is wholly 
immaterial how the design is produced, by what. 
instruments. All the ct. has to do is to look at 
the product & that is the design itself--& how- 
ever it may have been produced to say whether 
it is new or original & not previously published 
(Crirry, J.).—Re PLACKET?Y’S REGISTERED DESIGN 
(1892), 9 R. P. C. 436. 

886. - ---.|—-In 1905 a design, No. 454,848, 
was registered applicable to women’s stays. The 
application for registration included the following 
passage :— ‘‘ Statement of nature of design, shape, 
or configuration of corset. The novelty consists 
in a corset: having the gores or gussets cut hori- 
zountally & from the front of the busk towards the 
back of the corset, as shown in the representa- 
tions.”’ The registered sketch showed a straight 
fronted corset, in which the scams were not exactly 
horizontal, but the gusscts tapered towards the 
front. A representation was attached to the 
application. An application was made for rectifi- 
cation of the Register by removal of the design 
on the grounds it was not subject-matter for 
registration, being a mode of manufacture; that 
it was not novel; & that the owner had in adver- 
tisements misrepresented his design; & had sold 
articles differing substantially from the registered 
design but marked with the registered number. 
On the hearing of the motion for rectification it 
was held, that the design as registered was for a 
particular form of straight fronted corsets made 
with horizontal gussets; that the fact that the 
design incidentally described a mode of manu- 
facture did not make it any the less a design; 
that there was subject-matter & that the design 
was novel, & that it was not shown that the 
pictures of the design in the advertisements were 
not covered by the design; & that a statement 
made after registration by the owner of the 
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design as to the extent of his protection ought 
not to affect the construction of the application 
or the validity of the registration. The motion 
was dismissed with costs. Appcts. appealed, 
fresh evidence being adduced by leave on the 
hearing of the appeal. It was held by the Ct. 
of Appeal that the representation attached to the 
application illustrated a method of manufacture, 
& that there was no design capable of registration, 
& that such method of manufacture was not novel. 
The appeal was allowed & an order made for the 
removal of the design from the Register, but the 
execution of the order was stayed pending a further 
appeal. Resp. appealed to the House of Lords. 
he appeal was dismissed with costs, on the 
und that what was registered was not a design 
within the meaning of Patents, Designs, & Trade 
Marks Act, 1888 (c. 15), but an illustration of a 
method of manufacture.—BAYER v. SYMINGTON, 
Re BAYER’S DESIGN (1907), 25 R. P. C. 56, H. L. 


Annotations :-—-Consd. Pugh v. Riley Cyclo Co., {1912} 1 
Ch. 613. Apld. Wilson v. Chalen (1922), 39 R. P. C. 252. 
Consd. Negretti & Aambra v. Stanley (1925), 42 R. P. Cc. 
358. pld. Jones & Attwood v, National Rudiator Co. 
(1928), 45 R. P.O. 71. 





887, ——.]—Puan v. RILEY CycLE Co., No. 
881, ante. 
888. -} — An action was brought for the 


infringement of a registered design for a wristlet 
of leather. Defts. denied infringement, & alleged 
that the design was invalid on the ground of 
want of novelty & want of subject-matter. The 
design was registered with the statement that 
“The novelty consists in the form of the strap 
a combined with the front portion 06.” The 
strap a was shown in a certain curved position 
which it might take up in the course of fastening 
the wristlet. At the trial defts. contended 
that, if the wristlet had any novelty, the design 
was merely for a method of construction, or, 
alternatively, it was only for the particular form 
shown :—Held: either the design was for a 
principle of construction, or, if not, it was not 
novel & had not been infringed.— PEARSON 
(K. J.) & Sons v. Tlarris (D. B.) & Sons, Lrp. 
(1912), 29 R. P. C. 632. 

89. -|}—In 1906 a design for the orna- 
mentation of glass was registered, with a repre- 
sentation in the form of a photograph, taken by 
transmitted light, of a portion of a shect of orna- 
mented glass. The representation showed irregular 
lines enclosing darker hatched parts of irregular 
shape. In an action for infringement of the 
design, it was proved that pltfs. had produced a 
new & successful article of manufacture, having 
a frosted or crystalline appearance, & known as 
“arctic glass.”’ WDefts. contended that their 
ornamentation was different from pltfs.’, & that 
they had not infringed ; that there was no sufficient 
registration, because there was nothing to show 
how the design was to be applied to the glass ; 
that the representation, being taken through the 
glass, did not show the configuration of the glass 
surface ; that the representation showed, not an 
article of definite outline, but merely a part of a 
surface, & consisted only of details; & that glass 
with raised surfaces was old, & there was nothing 
but the actual pattern that was capable of registra- 
tion. Pltfs. contended that the design might be 
infringed although the details were not repro- 
duced :—Held : either the registration was invalid, 
as an attempt to protect a mode of construction 
of embossed glass giving the “ arctic’’ effect, 
Irrespective of the design, or else there had been 
no infringement.—PILKINGTON BroTuErs, Ltn. 
v. ABRAHAMS & SON (1914), 32 R. P. O. 61. 

890. ——.]—A design was registered in class 1 
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in respect of its application to a metal boiler for 
heating water & warming dishes & the like & for 
cooking purposes. The representation of the 
design on the Register consisted of two photo- 
graphs, front & back views of a portable indepen- 
dent boiler. In an action for infringement of the 
design it appeared that the boiler consisted of a 
water-container round the back & sides of the fire, 
with a metal plate on the top & devices in front 
by means of which, at will, the effect of either a 
closed or an open grate could be obtained. Defts. 
alleged (inter alia) that the registration was bad 
for ambiguity, because there was a doubt as to 
the nature of one of the front devices. Also, 
it appeared that before the registration of the 
design there had been kitchen ranges, fixed or 
portable, in which the fire could be wholly or 
partially closed, & that independent boilers & 
semi-circular or horseshoe boilers were not new, 
but that the boiler put upon the market by pltfs., 
which differed somewhat in detail from the 
registered design, had been the first independent 
boiler giving the effect of a closed or open grate :— 
Held: the plea of ambiguity could not be sus- 
tained & the design could not be impeached on 
the ground of lack of novelty or originality ; 
pltfs. could not claim to protect a method or 
principle of construction ; it had not been proved 
that there had been any actual confusion of the 
defts.’ boilers with pltfs.’ marketed boilers, & 
obvious imitation had not been made out.— 
Jones & AtTrwoop, LTn. v. NATIONAL RADIATOR 
Co., rp. (1928), 45 R. P. C. 71. 

891. Mechanical  device.] — Registration in 
Class 1 was obtained for two designs to be applied 
to ‘‘ a runner or suspender for suspending curtains 
or the like from a curtain or like rail or bar.’’ 
The first design was adapted for running on a flat 
rail fitted in between the upper and lower pulleys 
shown in the first figure. The second design was 
for a similar curtain hook, but only had one 
pulley. Both were of wire so bent as to bring the 
point of suspension of the curtain immediatcly 
below the centre of the pulley. Defts. had sold 
three types of pulleys, the first almost identical 
with pltfs.’ first design, the second containing two 
pulleys of which the lower pulley was in effect 
merely a collar with flanges in the shape of a 

ulley ; & the third like the second, save that the 
ower collar was less definitely in the shape of a 
pulley. Defts. denied infringement, & pleaded 
that the design if registcrable at all, had heen 
anticipated, that they were not novel or original, 
that they were not proper subject-matter for 
registration & that they were in substance 
mechanical devices :—-Held: even if pltfs. were 
entitled to rely on the definition of a ‘' Design ” 
in 1907 Act, s. 93, rather than on the definition in 
1919 Act, s. 19, there was no subject-matter for 
registration.— WILSON v. CHALCO, LTD. (1922), 39 
R. P. C. 252. 
892. .|—Fltfs., who were the proprietors 
of a design registered in Class 1 in respect of its 
application to lubricators primarily for use on 
automobiles, commenced an action to restrain 
defts. from selling or exposing for sale an alleged 
infringement of the design. Defts.’ nipple differed 
only from pltfs.’ in that the lower hexagonal nut 
was slightly thicker. Defts. denied that they had 
infringed the design, & alleged that the design was 
invalid for want of novelty, & on the ground that 
it was not proper subject-matter for registration, 
& gave notice of motion to rectify the register by 
expunging the design :—Held: the only feature 
in pltfs.’ design which might have been registrable 
was the sides of the nuts registering exactly with 
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one another, but that as a nut was made for the 
purpose of being turned, it was impossible to pre- 
vent anyone from turning the nuts into any given 
position; «& pltfs.’ design was in substance a 
mere mechanical device within the meaning of 
1907 Act, s. 93.—TRCALEMIT, Lrn. v. EWARTS, 
Irn. (No. 2) (1927), 44 R. P. C. 503. 

898. Catalogue of designs.] —Pltf. co. which 
carried on the business of supplying cutter-crush 
machines & type & other materials used there- 
with, issued a catalogue consisting for the most 
part of a number of words which illustrated the 
products of the several sizes & shapes of type 
supplied by the Co. & customers ordered a par- 
ticular class of type by referring to such words. 
Nearly all the words were selected by the managing 
director of the co. In 1922 defts. who were 
carrying on a similar business, circulated price 
lists which were practically copies of the price 
lists of pltf. Co. the words used in pltf. Co.’s cata- 
logue & price lists to indicate the style of type 
being copied in defts.’ price lists without altera- 
tion. Pltf. Co. commenced proceedings for an 
injunction to restrain infringement of copyright 
in their catalogue & passing off of goods which 
were not their goods as being their goods. The 
type sold by defts. was found to be inferior to that 
sold by pltfs. & was sold at. a lower price than 
pltis.’ type. On the question of copyright defts. 
contended (iter alia) that pltfs.’ catalogue was a 
design or collection of designs capable of registra- 
tion under 1907 & 1919 Acts, & not the subject 
of protection under the Copyright Act, 1011 :— 
Held: (1) there had been a deliberate & concerted 
attempt on the part of defts. to find a market for 
their own goods, which differed materially from 
the goods supplied by pltf. Co., by means of 
conduct calculated & intended to induce people 
to believe that the goods offered by them were, 
contrary to the fact, the same as the goods supplied 
by plitf.co.: & the conduct of defts. entitled pltf. 
co. to an injunction: —(2) on the question of 
copyright the contentions put forward by defts. 
failed, & an injunction restraining infringement 
of the copyright of pltf. in their catalogue was 
granted.—MASSON SEELEY & Co., Irn. v. EMBOSsO- 
TYPE MANUFACTURING Co (1924), 41 R. P. C. 160. 


C. Novelty or Originalily. 
(a) In General. 

894. Meaning of.} —Ie May v. WELCH, 
Lr MAY’s REGISTERED Desian, No. 929, post. 

895. Distinction between.|—-The registered pro- 
prietors of a design for a tile, brought an action 
for infringement thereof under Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 8. 58. Defts.’ 
tile, of which pltfs. complained, although 
resembling pltfs.’ registered design in most respects, 
differed from it in many details. Pltfs. proved 
purchasing one hundred tiles from defts. :—Held: 
(1) defts.’ tiles were not an obvious imitation of 
pltfs.’ registered design; (2) defts.’ tiles were a 
fraudulent imitation of pltfs.’ registered design. 

(3) It is clear to my mind that pltfs.’ design 


Ie 
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895i. Distinction between. J—H. M. & 
co. registered a ie for a golf ball, 
showing a brambled ball hav round 
each of the six poles, formed by axes 
at right angles through the centre of 
the ball, a small circular smooth raised 
band containing seven brambles & 


huving lettering incised on it. The poles. 


brambles were arranged in concentric 
circles round the six poles. 
tric brambling round six poles & name 
circles round two 

previously employed, 
circles round six poles. TheH.M.&co. 
manufactured o ball having six poles 
at the extremities of axes a 
anglos through the centre of the ball, 
& concentric brambling round these 
The first circle of brambles 
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was a new combination—a now arrangement of 
well known parts. It was not what I think the 
Act of Parliament means by an original design— 
that is to say suppose there had never been any 
ornamental tiles & a designer had designed this 
very design, that would have been original 
(MANISTY, J.).—SHERWOOD & CoTrron v. DECORA- 
TIVE ART Tr. Co. (1887), 4 R. P. C. 207. 





Annotations :—As to (1) Apld. TRwose ». Pickavant (1923), 40 
R. P. C. 320. As to (2) Apld. Kose v. Pickavant (1923), 
40 RP. C. 320. 

896. .|—(1) C. registered a design for a 


“lamp for electric lighting, applicable for its 
shape.” Jt was, in fact, a design for a lamp 
shade, consisting of a reflecting screen which had 
been commonly used for gas lights, & a ventilating 
top not materially differing from those which had 
been used before for gas, except that a chimney 
which was required for gas lights, but not for 
electric lights, was omitted:—Held: what C. 
had registered was substantially the old form of 
lamp shade with the omission of the chimney, 
which was useless when the shade was to be applied 
to electric lights, & there was no such originality 
or novelty in the design as to make it a proper 
subject of registration. 

(2) I have no doubt that a combination of old 
shapes may result in a new or original design for 
shape; & if that is the result such design will be 
protected if registered under the Act. Nor do I 
say that even the omission of something from an 
old shape may not result in a new or original shape 
which may be protected. But when, as here... 
the new shape of an article is exactly like the old 
shape except that the useless upper part is omitted, 
T cannot say that the shape of what is left is new 
or original, or that the residuary shape has not 
been previously published (LINDLEY, IL..J.). 

(3) It is not easy to determine what distinction, 
if any, is... to be drawn between novelty & 
originality ; but if there is any difference the 
hata need not be both new & original (LINDLEY, 
Ja.3.); 

(4) The design must be new & original with 
reference to the kind of article for which it is 
registered, meaning by Lind of article, not the class 
of article mentioned in the schedule to the rules, 
but the kind of article having regard to its general 
character & use. A design may be new for a 
coal scuttle but not for a bonnet. On the other 
hand a design for a shade of a gas lamp can 
hardly be newif it was old for an oillamp (LINDLEY, 
T..J.).—Re CLARKE’S DESIGN, [1896] 2 Ch. 38; 
65 L. J. Ch. 629; 12 T. L. BR. 397; 40 Sol. Jo. 
498 ; sub nom. Re CLARKE’S REGISTERED DESIGN, 
CLARKE v. Sax & Co., Lr., 71 L. T. 6813; 138 
He P.-C. 851, 0. Az 

Annotations :—As to (2) Consd. Allen West v. British West- 

inghouse Electric & Manufacturing Co. (1916), 833 R. P. C. 

157. As to (4) Refd. Dover v. Nurnberger Celluloidwaren 

Fabrik Gebriider Wolff, [1910] 2 Ch. 25. eeateteert 4 

Refd. te Rollason’s Registered Design, (1898] 1 Ch. 237. 

897. .] — Every design which is original 
is new, but every design which is new is not 
necessarily original (Cuitry, L.J.).—Re Roua- 
8ON’S REGISTERED DESIGN, [1898] 1 Ch. 237; 
67 L. J. Ch. 100; 77 L. T. 605; 147. L. R. 713 
14 R. P. C. 909, C. A.; affd. on other grounds sub 





round each pole was omitted, & on the 
space thus left was raised lettering. 
In an action for infringement of 
copyright in H., M. & co.’s design :— 
Held: H., M. & co.’s des was novel ; 
it was not necessary that it should be 
novel & original, & it was validly 
registered. HUTCHISON, MAIN & Co., 
LTD. v. ST. MUNGO MANUFACTURING 
Co. (1907), 24 R. P. C. 265.—SCOT. 


Concen- 


oles had been 
ut never name 


t right 
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nom. HeatTH & Sons v. ROLLASON, [1898] A. C. 
499, H. L. 
Anan :—Mentd. Re Bayer’s Design (1907), 24 BR. P. C. 


898. Question of fact.]—It is a question for the 
jury whether a design is a new & original design. 
It is not to be withdrawn from them & decided 
as a question of law by the ct. not to be a “‘ new 
& original design,’’ because it is shown that the 
design is composed of a simple combination of 
two sizes of a previously well-known pattern. 

A pattern, called the ‘ honeycomb pattern,” 
consisting of a certain cellular arrangement of the 
surface in cells of a uniform size had been for some 
time well known & applied to woven fabrics. 
Pitf. designed a pattern in which large & small 
honeycomb cells were arranged, so that a border 
of the larger cells surrounded an enclosed portion 
of the smaller cells:—Held: the jury were 
warranted in finding this to be a new & original 
design.—HARRISON v. TAYLOR (1859), 4 H. & N. 
815; 29 L. J. Ex. 3; 5 Jur. 1219; 157 E. R. 
1064, Ex. Ch. 


Annotations : - Distd. Lazarus v. Charles (1873), L. R. 16 
Kq. 117; Hothersall v. Moore (1891), 9 R. P. C. 27; 
Dover v. Ntirnberger Celluloidwaren Fabrik Gebruder 


Wolff, [1910] 2 Ch. 25. Refd. Mulloncy v. Stevens (1864), 
10 L. T. 190. 





899. -| — Re PLACKETY’S REGISTERED 
Drstan, No. 885, anle. 
~———]— C., the owner of a_ design, 


registered for shape or configuration, for corsets, 
brought an action for infringement & moved for 
an injunction. Deft. moved to rectify the 
Register by expunging C.’s design. In previous 
corsets the busks or pieces of steel were cither 
sewn into the front of the corset or were laced in, 
so as to be easily removable by running lacing at 
the outer margin of the busks. In the former case 
the corset was sometimes fastened together by 
lacing the two inner margins of the busks; in the 
Jatter the corset was fastened by hooks & eyes. 
In C.’s corset the busks were laced in & thus 
easily removable, but the lacing was diagonal & 
was at the inner margin of the busks, 4& when 
closed this diagonal lacing gave the appearance 
of the corset being laced together, though the 
corset was really fastened by studs & clasps. C. 
in selling his corsets, placed on them a ticket with 
the words ‘“‘ New method for removing & refitting 
busks for repairs, etc.’’?:—Held: there was no 
ractical difference in appearance or shape 
neLween the old laced corset & C.’s design, the 
eye is the test of a design, & so far as design, within 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
was concerned there was no novelty or originality 
in C.’s design sufficient to justify registration.— 
COOPER v. SYMINGTON (1893), 10 R. P. C. 264. 

901. Evidence of novelty— Immediate large 
sale.|—The owner of a design for water closet 
basins having brought an action for infringement, 
deft. moved to rectify the Register by expunging 
the design as not novel or original. The motion 
was adjourned, to come on as the trial of the action 
without pleadings :—Held: on the evidence, & 
especially having regard to the fact that directly 
the design was put on the market it acquired a 
large sale, the design was novel, uscful, & had 
been infringed.—TyLeR & Sone v. SHARPE 
BROTHERS & Co. (1893), 11 R. P. C. 35. 


Annotation :—Consd. Allen West v. British Wostinghouse 
Klectric & Manufacturing Co. (1916), 33 R. P. ©. 157. 


PART IV. SECT. 2, SUB-SECT, 1.— 
©. (b). 


design new or 0 
904 {. General _rule.] — Variations subject-matters 
which are mere trade variants without 


invention, originality or novelty, the 


introduction or substitution of which 
in a design is not sufficient to make the 

al, are not proper 
for  registration.— Co 
KAUFMAN RUBBER 


Co., 
RUBBER Co., LTp., [1926] 1D. I. KR. 
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902. Court not concluded by admission of 
parties.|—-GRAMOPHONE Co., Lrp. v. MAGAZINE 
HOLDER Co., No. 976, pdst. 

903. .|—A design was registered in 1910 
in two separate classes to be applied to switch 
boxes for use in electrical installations, & primarily 
intended for use in motor cars. ‘The design was 
of a box with a vertical front & a sloping top, the 
whole surrounded by a beading; in the top there 
were two dials with a representation of a push plug 
between them, & on the upper part of the vertical 
front there was a row of tumblers for switches, six 
in number, set into a plate attached to the vertical 
front, & at the bottom of the right hand side of 
the box there were two plug holes. The switches 
were, in fact, intended for the dynamo of the 
motor, for each of its two head & two side lights, 
& for its rear light. The owners of the design 
brought an action for infringement of it, in which 
defts. set up the defences of want of novelty or 
originality, & non-infringement, & that pltfs. 
had placed the registered number of the design 
upon articles not made in accordance with it :— 
Held: (1) there was no novelty in the design in 
respect of shape, or in the placing of the dials, 
the beading was treated by pltfs. as unimportant 
& the placing of the plug holes could not entitle 
pltfis. to claim novelty for the whole design, & 
the claim to novelty really rested on the feature 
consisting of placing upon the vertical front the 
row of six tumblers; (2) the ct. was bound, apart 
from admissions or contentions of either party. 
to determine whether pltfs. had in fact established 
their claim or novelty ; & (3) the improper marking 
was inadvertent & confined to very few boxes & 
this defence failed.—VANDERVELL & Co. v. 
LUNDBERG & Sons (1915), 33 R. P. C. 60. 





(b) Necessity for. 


904. General rule.] — Distinction between the 
two Acts relating to the copyright of design (5 & 6 
Vict. c. 100, & 6 & 7 Vict. c. 75). The first 
applies to new designs for the ornamentation of 
articles, the second to new designs of articles of 
utility. 

A design of a carriage was registered under 6 
& 7 Vict. c. 75. The inventor claimed four things 
as new, & as conducive to the ‘ utility’? of the 
design. There was no novelty as to three of 
them, & they did not contribute to the “ utility.” 
The fourth tended to its utility, but was the mere 
extension of a well-known principle :—Held: the 
claim to monopoly could not be supported under 
6 & 7 Vict. c. 75, & the design was not protected 
under 5 & 6 Vict. c. 100 as an ornamental design, 
it not having been registered under that Act. 

It is impossible to say that the application of 
the same thing for the same purpose can be made 
the subject of registration as a new & original 
design (ROMILLY, M.R.).—WINDOVER v. SMITH 
(1863), 32 Beav. 200; 1 New Rep. 349; 32 L. J. 
Ch. 561; 7L.T. 776; 9 Jur. N. 8.397; 11 W. R. 
323 ; 55 I. R. 78. ; 

905. .|—S. in 1887 registered a design for 
firescreens, constructed of three palm leaf fans to 
hold a flower pot, & in 1889 brought an action for 
infringement. Defts. alleged that the Design 
was not new or original, and called evidence to 
show that a similar design had been previously 
published :—Held: even admitting that the 





605; [1926] Exch. C. R. 26.—OCAN. 


904 ii. J—WALKRR, HUNTER & 
v. FALKIRK IRON Co. (1887), 14 
24 Se. L. R. 





R. (Ct. of Sess.) 1072; 
750.—SCOT. 


LTD. v. MINER 
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Sect. 2.—Registration of designs : 
(c) & (d).] 

design was good subject-matter, which was 
doubted, & although the Judge was satisfied that 
pltf. had independently invented the design, on 
the evidence it had been used before pltf.’s regist ra- 
tion. Semble: no part of the description of a 
design as registered can be rejected.- SMOUT v. 
SLAYMAKER & Co. (1890), 7 R. P. Cc. 90. 

906. ———.]—In an action for infringement 
pitf. had registered a design No. 402,223, for caps 
in Class 10, registering for shape & pattern only. 
The caps put on the market under licence from 
plitf. differed in the proportionate size of the parts 
from the design as registered. These had been 
copied by deft., who moved to rectify the register 
by expunging the design. Defts.’ case was (a) 
the design was not sufficiently indicated by the 
registration ; (6) if it were sufficiently indicated, 
the caps made & marked thereunder did not 
correspond with the design & therefore defts. 
by copying these caps had not infringed; & 
(c) there was no novelty in the subject-matter of 
the design. In support of the plea of no novelty, 
evidence of general knowledge of similar caps in 
the trade was relied on, & three copies of caps 
made previously to the registration were also 
produced :—Held: the design was _ sufficiently 
indicated by the registration, & the articles sold 
were substantially in accordance with the design 
as registered, but there was evidence of prior user 
& the design was not novel. Judgment was given 
for defts. in the action, & the Register was ordered 
to be rectified by expunging the design.-—Re 
MANCHESTER’S DESIGN, MANCURSTER v. UmM- 
FREVILLE & SON (1907), 24 R. P. C. 782. 

907. -] — Pitfs. were the proprietors of 
the copyright in a registered design for the bottom 
part of the frame or spring of a cycle saddle which 
embodied the principle of a patent granted for 
‘truss beams” in 1890, & in which the two 
bottom wires & the two top wires were close 
together & supported each other, & were fastened 
together at the front & back. ‘The pairs of wires 
opened in the centre, running parallel for some 
distance with a view to being joined together by 
a ‘“‘ boss” fitting to the L bar of the cycle. The 
wires were kept in their relative position by an 
arch at the rear. Defts. manufactured cycle 
saddle frames, in which the two top & bottom 
wires brought together at the ends supported 
each other with a sliding space in the centre for 
the admission of the ‘ boss.” An action was 
brought for the infringement of pltfs.’ registered 
design :—Held: eliminating the functions which 
the articles were intended to perform & looking 
at the registered design & detts.’ saddle spring, 
as a result of that view defts.’ spring did not 
constitute an infiingement of pltfs.’ registered 
design. ‘The judge stated that if he had held 
that defts. had infringed, he was prepared to 
hold that pltfs.’ registcred design had been 
anticipated. — LEATHERIES, Lrp. v. LYCETT 
SADDLE & MoTor ACCESSORIES Co., Lrp. (1909), 
26 K.P. C. 166. 

908. —-—-.|—(1) If the registration was valid 
at all, it must be taken in an extremely narrow & 
definite way, & it would not be an infringement 
unless the totality of the design, as registered, has 
been infringed ; it is no infringement of a registered 
design to take a part out of that registered design 
& with an addition to make the total not ra 
with the registered design (CozZENS-HARDY, M.R.). 

(2) I think that it is most important that the 
ct. should lay down that novelty or originality 
must be something substantial, & that where 


Sub-sect, J 9 C; (b), 
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there is nothing excepting just that variation 
which every skilled workman would make between 
the articles that he makes for different customers, 
the law should not hamper him by saying that it 
may make him guilty of infringement of rights ac- 
quired by registration (FLETCHER Mouton, I..J.). 

(3) In order to render valid the registration of a 
Design under 1907 Act, there must be novelty & 
originality, it must be a new or original design. 
To my mind, that means that there must be a 
mental conception expressed in a physical form 
which has not existed before, but has originated 
in the constructive brain of its proprietor, & that 
must not be in a trivial or infinitesimal degree, 
but in some substantial degree. The intention of 
the Act is to protect a person who has conceived 
& expressed in a physical form, the idea of some- 
thing which is new or original as a design 
(Buckiry, L.J.).—SmmMons v. MATHIESON & Co., 
Lrp, (1911), 28 R. P. C. 486. 


(c) New Application of Old Designea. 

909. Application of photograph to article of 
manufacture.|—-The portrait of a well known 
public character, copied from a photograph & 
applied as a design upon earthenware, is not a new 
& original design within 5 & 6 Vict. c. 100.— 
ADAMS v. CLEMENTSON (1879), 12 Ch. I). 714; 


27 W.R. 379. 
Annotations :— Dbtd. Saunders ». Wiel, [1893] 1 Q. B. 470. 


Reta. lee Clarke’s Registered Design (1896), 65 lL. J. Ch. 


910. — ~—.] ~The expression “new & original 
design’ in Patents, Designs, & Trade Marks Act, 
1883 (c. 57), 8. 47, does not import novelty in the 
subject-matter of the design, but novelty in the 
application of the design to some article of 
manufacture. 

A design in metal for the handles of spoons & 
forks represented a view of Westminster Abbey, & 
was taken from a photograph :-—Held : such design 
was a proper subject for registration under the Act. 
—SAUNDERS v. WIEL, [1893] 1 Q. B. 4703; 62 
L. J. Q. B. 3841; 68 L. T. 1883; 41 W. R. 356; 
9T. L. R. 149; 87 Sol. Jo. 1381; 4 R. 207, C. A. 
Annotations :—Refd. Re Clarke’s Design, |1896] 2 Ch. 38 ; 

fee Rollason's Design (1897), 67 L. Ch. L00; Dover v, 

Nurnberger Celluloidwaren Fabrik Gebriider Wolff, 

[1910] 2 Ch. 25 

911. Design registered in one class—Same design 
registered by another in another class.|—Where 
a design has been registered in one or more of the 
classes of goods specified in sched. 3 to the Designs 
Rules, 1883, for a particular article of a certain 
material, a similar design cannot be registered by 
another person in another class for a similar article 
made of a different material, as not being new & 
original within the meaning of the Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 8s. 47.—Re Reap 
& GRESWELL’S DESIGN (1889), 42 Ch. nue a 58 
L. J. Ch. 624; 61 L. T. 450; 88 W. R 


Annotations = Conad: Re Clarhe’s Dosign, aor 
Refd. Dover v. Bernstein (1910), 54 Sol. Jo. 25 


912. -|—A design already on the 
Register may be registered in another class for an 
article applied to a different purpose, but not for 
an article merely of a different material. A design 
for a lamp shade made of china in the shape of a 
rose, was registered in one class. A design fora 
lamp shade made of linen, also in the shape of a 
rose, had previously been registered in another 
class :—Held bie though the materials were different, 
there was no novelty in the china design, which 
must, therefore, be removed from the Register.— 
Re BAcH’S DuSIGN (1889), 42 Ch. D. 661; 61 L. T. 


765; 88 W. K.174; 6R.P. C. 876. 
Annotations : —Refd. Hothersall v, Moore (1891), 9 R. P. C. 
27; Re Clarke’ 8 Design, [1896] 2 Ch. 38, 


3 on, 38. 
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913. Application of old design to new substance 
for same purpose.|——Re CLARKE’S DESIGN, No. 
896, ante. 

914. Application of old design to analogous 
article.|——The 1907 Act, s. 49, provides for the 
registration of “ any new or original design not 
previously published in the United Kingdom ”; & 
the Act gives protection to a design so registered. 
The word “ original’’ in that sect. contemplates 
that the designer has by the exercise of intellectual 
activity conceived an idea, which has not pre- 
viously occurred to any once else, of applying a 
particular pattern or shape or ornament to the 
particular article to which he suggests that it 
shall be applied. If that state of things be satis- 
fied, then the design may be “ original ” although 
the actual pattern or shape or ornament under 
consideration be old in the sense that it has existed 
previously with reference to another article. 

Pitfs. were the owners of a registered design in 
class 3 for a pattern or ornament of hand grip for 
cycle handles. The design consisted of an engine 
turned pattern in wavy lines applied to the hand 
grip, & broken up into panels by deep longitudinal 
grooves, the hand prip terminating in a ring sepa- 
rating the panels from the smooth end of the 
cylindrical handle bar. The engine turning was 
of a common pattern & none of the other details 
of the design weie new. In an action for infringe- 
mont, the judge held that the design was ‘‘ new 
& original’ having regard to the kind of article 
for which it was registered :—Held: there was no 
novelty or originality in applying to a cycle handle 
a form of decoration which, as was proved, was 
in common use upon other articles of a cylindrical 
shape.—DOveER, LTD. v. NURNBERGER CELLULOID- 
WAREN FABRIK GEBRUDER WOLFF, [1910] 2 Ch. 25; 
791. J. Ch. 625; 102 L. T. 684; 26 'T. LL. R. 170; 
54 Sol. Jo. 504, C. A. 3 revsg. S.C. sub nom. Dover 
BrorTuEns v. Bennsrern, 51 Sol. Jo. 250. 


Annotation :—Refd. Vhilups v. Harbro Rubber Co. (1919), 
36. PLO. TY, 


(d) Combinations. 

915. Combination of old designs forming new 
& original design.|~-A case stated by order of a 
judge showed that a conviction had taken place 
under 5 & 6 Vict. c. 100, s. 3, for unlawfully apply- 
ing an original desien for ornamenting a button; 
that the design consisted of two parts, each in 
itsclf a well-known design for ornamenting buttons ; 
& that there was contlicting evidence before the 
magistrate as to the novelty of the design : —Held : 
as anew & original combination might be the result 
of simultaneously applying two old & known 
designs to the ornamenting of a button, a rule for 
quashing the conviction ought to be discharged.— 
R. v. FIRMIN (1851), 3 17. & N. at p. 304; 15J.7. 
740; 157 KR. RR. 487. 
Annotations :—Consd. Lazarus v. Charles (1873), L. Tt. 16 


Hq. 117. Distd. Hothersall v. Moore (1891), 9 K.P. C. 27. 
Roefd. Norton v. Nicholls (1859), 1 KE. & I. 761. 


016. -|—(1) A new combination of several 
old & known designs may constitute a new 
‘“ design,” capable of being protected under 5 & 
6 Vict. c. 100. But such combination must, to be 
so protected, constitute one design, & not a multi- 
plicity of designs. 

(2) The article of manufacture to which the new 
design is spt ea whether such design be single or 
the result of a new combination of old & known 
designs, is not, itself, a ‘‘ design’”’ within the 








PART Iv, av ee te 
» (6). 


9141. Application of old design to 
analogous article. }—It is not invention 


to combine old devices or elements into 
a new manufacture without producing 
& new mode of operation or a new result 
which is not merely analogous to the 
old result.—DURABLE FLEctric AP- 
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meaning of the statute; & cannot be protected 
by registration.— NonrTon v. NICHOLLS (1859), 1 
H. & HK. 761: 281. 5. Q. B. 225; 33 L. T. O.S. 
131; 5 Jur. N.S. 1203; 7 W. R. 420; 120 B. R. 
1095 ; previous proceedings (1858), 4 K. & J. 475. 


Annotations :—~As to (1) Refd. Holdsworth v. M‘Crea (1867), 
lL. R. 2 H. L. 380. As to (2) Refd. M‘Crea v. Holdswort 
(1866), 35 L. J. Q. B. 123. Generally, Retd. Harrison v. 
Taylor (1859), 4 H. & N. 815. 


917. .|—HARRISON v. TAYLOR, No. 898, ante. 

918. ——.] —SuHERwoon & COTTON v. DECO- 
RATIVE ART TiLE Co., No. 895, ante. 

919. -|—In an action to restrain the in- 
fringement of a design registered in class 13, 
‘‘ printed or woven designs on textile piece goods,”’ 
pltf. complained of infringement by certain dusters 
made or sold by deft. Deft. alleged amongst 
other things (a) that pltf.’s so-called design was 
no design within the meaning of Patents, Designs 
& Trade Marks Act, 1883 (c. 57); (6) that dusters, 
though woven in lengths consisting of sets of twelve, 
were comprised in class 14, ‘ printed or woven 
designs for handkerchiefs or ‘‘shawls’”’ & not in 
class 18; (r) plif. was not the proprietor of the 
design & therefore not entitled to register ; (d) plitf. 
had not, since registering, complied with the 
requirements of sect. 51 as to marking the goods 
to which the registered design had been applied ; 
(e) deft. had not infringed :—//eld: deft.’s con- 
tention was right on each of these points, & the 
action must be dismissed with costs.—HOTIER- 
SALE v. Moork (1891), 9 R. P. C. 27, 


Annotation -—Refd. Re Clarke's Rogistered Design (1896), 
65 TI. J. Ch. 629. 


920. }—II., the owner of a registered 
design for a writing table, commenced an action 
against B. for infringement. H., previously to 
registering his design, & while perfecting it, 
consulted D., with whom he had business relations, 
as to the design, & sent him a sample for his 
inspection before registration. This sample was 
slightly altered by 1). & returned. Another one 
was sent to D. which was paid for by D. after H. 
had registered his design. 13., by his defence, 
alleged that the design was not novel or original, 
that Ll. had published it before registration, & 
that the registration was bad because the articles 
were marked Regd. instead of Rd., & he denied 
infringement :—Held ; though no part of the table 
was novel in itself, considered as a whole the 
design was novel & original, & this was confirmed 
by the conduct of deft. himself in inserting in his 
catalogue a picture of the design taken bodily 
from ]).’s catalogue, the design was not previously 
published, the registration was good, & deft. had 
infringed.—-HEFINRICHS tv. BASTENDORFF (1893), 
10 R. P. CG. 160. 

Annotation : ~- Refd. Gunston v. Winox, [1921] 1 Ch. 165. 

921. .|—Pltfs., the owners of a registered 
design for shawls, which were sold in Eastern 
markets, discovered, on Nov. 16, 1894, that B. & 
Sons were printing & T3. was shipping to the same 
markets calico shawls bearing a design alleged to 
be an infringement of the said registered design. 
A writ was issued on Nov. 21 against B. only, 
but no further step was taken. On Nov. 30, the 
writ in the present action was issued, & leave was 
obtained to serve notice: of motion, for Dec. 3, 
for an injunction to restrain defts. from infringe- 
mont, & to stay the delivery of the goods already 
shipped. Notwithstanding the delay, an order 
was made upon pltf.’s evidence only, restraining 
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PLIANCE Co., LTD. v. RENFREW 
ELEcTrRIco PRoDUcTS, LTD., DURABLE 
ELECTRIC APPLIANCE CoO., LTD. v. 
SUPERIOR E.ecrrics, Lrp., [1926] 4 
D. . R. 1004 +59 0, L. R, 627.—CAN, 
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& (ce), & D.] 

deft. B. from parting with the possession of any 
goods alleged to constitute an infringement until 
the further hearing of the motion, defts. B. & Sons 
undertaking not to print more shawls with the 
design complained of. At the further hearing of 
the motion :—Held: defts. had infringed pltf.’s 
registered design, & an injunction granted until 
the trial of the action. 

It is said that the design is not new or original. 
I have pointed out already that I think the original 
black & white design may not be new or original ; 
but that, combined with the woven pattern, it 
seems to me to be a new & original design (RORIN- 
son, V.C.).— KNOWLES (S.) & Co., Lrp. v. BENNETT 
& Sons & Braro (1895), 12 R. P. C. 137. 

922. ——-.|—Re CLARKE’S DESIGN, No. 896, ante. 

923. ——-.|—-Pltfs., as owners of a registered 
design to be printed or woven on textile piece 
goods, brought an action for infringement. Defts. 
denied infringement, alleged that pltfs. were not 
the proprietors of the design, that if was published 
prior to registration, & that there was no novelty : 
—Held: pitfs. were proprietors of the design, it was 
not published prior to registration, it was a new 
& original design, & defts. had infringed.—NEVILI. 
?, BENNETT (JOHN) & SONS (1898), 15 R. P. C. 412. 

924. .|—Pltfis. had obtained registration 
for a design of a wallpaper of a type known as 
the ‘‘ floral bedroom stripe.’? The design con- 
sisted of an arrangement of floral baskets, blossoms, 
& leaves, garlands or wreaths, & stripes. Defts., 
in pursuance of a custom in the wallpaper trade, 
made & sold a ‘‘ follower ”’ wallpaper in general 
imitation of pltfs.’ design but difiering from it in 
certain details of its composition. Defts. contended 
that pltfs.’ design was neither new nor original, 
& they relied on a number of earlier designs each 
containing some of the same ingredients as pltfs.’ 
design. They also denied that their design was 
an infringement of pltfs.’:—Held: although 
pitfs. had made use of old materials for thei 
design, they had arranged these old materials in a 
new & original combination, & pltfs.’ design was a 
new « original design, & the defence of invalidity 
therefore failed; & as to infringement, defts.’ 
design, although differing in certain details from 
plitfs.” was in substance a fraudulent or obvious 
imitation of it, & pltfs. were entitled to an in- 
junction.— WALLPAPER MANUFACTURERS, LTD. v. 
DERBY PAPER STAINING Co. (1925), 42 R. P.C. 4438. 

925. Combination of old articles to produce new 
article.|—D. registered a design under 6 & 7 Vict. 
c. 65. By the description, it appeared to be a 
design for ventilation by opening a hinged pane of 
a window by means of a screw: & it was stated 
that the part or parts of the design which were not 
new or original were all the parts, if taken per se 
& apart from the purposes thereof, & that what was 
claimed as new was the general configuration 
& combination of the parts. The utility of the 
design was in fact not produced by the shape of 
any of the parts, but only by the mode of putting 
them together :—Held: not a proper subject of 
registration, 6 & 7 Vict. c. 65 not applying to 
designs which have reference to a purpose of utility 
through the combination of parts independently 
of their shape & configuration.—NR. v. BESSELL 
(1851), 16 Q. B. 810; 4 New Sess. Cas. 692; 20 
iJ. M.O. 1773 17 L. T. 0. S. 104 t. LP. 533 ; 
15 Jur. 773 ; 117 E. R. 1092. 

926. pena our old designs were respectively 
applied to three ribbons, & to a button; & the 
three ribbons were then united by the button, so as 
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to form a badge. The badge was then registered 
under 5 & 6 Vict. c. 100 :—Held: this union did 
not amount to a new design within the above 
statute; & an injunction to restrain the manu 
facture & sale of a similar combination was accord- 
ingly pee eee v. STEVENS (1864), 10 


ee -—Apld. Lazarus v. Charles 1 (1873), L. R. 16 
Eq. 117; Hothersall v. Moore (1891), 9 


927. .]|—LAZARUB v. CHARLES, No. 060, “post. 

928. |—-The registered proprietor of a 
design registered in class 3 in respect of its applica- 
tion to a combined press for neckties or the like & 
box to contain collars & other articles, commenced 
an action for infringement of the design, which was 
of a box of common pattern with a lid composed 
of a tie press of a well known type in common use. 
Deft.’s box differed in several respects :—Held: 
there was no novelty or originality in the design, 
but if it was a design within the definition con- 
tained in 1919 Act, s. 19, there were six small 
differences between deft.’s article & pltfs.’ design 
&, as an exact reproduction was necessary, there 
had been no infringement. The action was dis- 
missed with costs, & a certificate that the par- 
ticulars of objection were reasonable & proper was 
granted, & a threats action was dismissed without 
costs. 

If a design consists of a description of the article 
itself as a particular arrangement of old & well 
known things, & none of the features described is 
in the least degree new, there can be no novelty or 
originality & the registration is invalid.—REPETI- 
TION Woopwork Co., Lrp. & HILTon v. BRIGGS 
(TRADING AS LiFForD OFFICE FMQUIPMENT MANU- 
oe Co.) (1924), 131 L. T. 556; 41 R. P.C. 
449. 








(e) Improvements. 

929. Necessity for distinct difference.] —- A 
design is not a proper subject of registration under 
the Patents, I designs, & Trade Marks Act, 1883 
(c. 57), unless there is a clearly marked & defined 
difference involving substantial novelty between 
it & any design previously in use. 

A design for a shirt collar was registered, the 
advantages claimed for which were tho height of 
the collar above the stud which fastened it in 
front, the cutting away of the corners in a segment 
of a circlo, & the absence of a band. A collar was 
shown to have been previously in use which had 
no band, & in which the corners were cut away in 
arcs of circles; but the cutting away was not 
so wide, & the height above the stud was not 
so great, as in the registered design :—/Held: the 
registered design was not new or original within 
the meaning of the Act, & must be removed from 
the Register. 

The meaning of the words “ novel & original ”’ 
is this, that the design must either be substantially 
novel or substantially original having regard to 
the nature & character of the subject-matter to 
which it is to be applied (Fry, L.J.).—Le May v. 
WELCH, Re LE MAy’s REGISTERED DESIGN (1884), 
28 Ch. D. 24; 54 L. J. Ch. 279; 51 L. T. 867; 
33 W. R. 33; 1T. L. R. 34, C. A. 


Annotations : —A id. Re Bach’s Design (1889), 42 Ch. 
e, fe Smith’s Pesreretn Design (1880); 


é 


661; Smith v. 
6h. P. C. 200; Hothersall v. oo Se 91),9 P. CG. 27 ; 
Re Clarke’s Dosign, [1896] 2 bee Rollason’s 


Registered Design, [1898] 1 Ch. Coy: Hutchison, Main v. 
St. Mungo Manufacturing Co. (19 07), 24 R. P. C. 265 ; 
Alien West v. British Westinghouse Electric & Manu- 
facturing Co. (1916), ae R. P. 157; Phillips v. Harbro 
Rubber Co. (1919), 36 R. P. C. 13. ee Re Bayer’s 
De (1906), 24 BR P. C. 65 Nurnberger 
Cellu oidwaren Fabrik Gebrtider walt {1910} 2 Ch. os. 


930. .|—Pltfs., the owners of a registered 
design for gentlemen’s scarves commenced an 
action for infringement against defts., & moved for 
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an injunction. Defts. denied infringement, & 
moved to rectify the Register by striking off pltfs.’ 
desi The hearing of the motions was treated 
as the trial of the action. Defts. alleged that 
pltfs.’ design was not in any way new or original, 
& had been anticipated by several scarves, & that 
it practically consisted in a variation of pleating, 
which was not registrable:—Held: a design for 
such an article of dress as a tie to be registrable, 
must have a clearly marked & defined difference 
from that which had gone before; pltfs.’ scarf 
did not substantially differ from a previous tie, & 
was consequently not new; & to hold that the 
pltfs.’ design was registrable would be to hold that 
the difference of a few stitches constituted a 
proper subject-matter of registration —SmiTi v. 
Hore Bro tueErs, J?e Smiri’s REGISTERED DESIGN 
(1889), 6 R. P. C. 200. 

931. .|—SIMMONS v, 
Lrp., No. 908, ante. 

932. -|}—In 1910 registration in class 1 
was obtained for a design consisting of a drawing 
of a finger for electric controllers. In an action 
for infringement of the design defts. alleged 
anticipation by a controller finger having the same 
parts as the design, but having two of them at an 
angle different from the angle between the corre- 
sponding parts of the design. Pltfs. gave evidence 
to prove the utility of a finger in the form of the 
design, in that a finger of that form could be fitted 
into a smaller controller case, thus effecting an 
economy of space. Defts. contended that evidence 
as to the utility of the design was inadmissible, 
but that, even if that were not so, there was no 
such economy of space as was alleged :—Held: 
there was no advantage, qua design, in forming the 
parts at the particular angle shown in the design ; 
the design, as a whole, was substantially identical 
with the alleged anticipation, & the alteration 
that had been made from the latter in arriving at 
the form of the design was not sullicient subject- 
matter for a design.—ALLEN West & Co., Lrp. 
v. BRITISH WESTINGHOUSE ELuctTric & MANUFAC- 
TURING Co., LTpD. (1916), 38 R. P. C. 157, 
Annotations :—Apld. Wilson +. Chaleo (1922), 39 R. PLC. 
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252. Consd. Negrctti & Zambra v. Stanley (1925), 42 
hk. P. C. 358. 
933. .|-— Registration in class 3 was 


obtained for a design ‘‘ applicable for the surface 
pattern of india rubber pads or plates for heels of 
boots & shoes.” The design consisted of a pad 
in the shape of the heel of a boot or shoe having 
a plain central depression that might be filled in 
with leather or other substance, & ornamented on 
the surrounding portion with cross lincs & being 
thicker at the back than at the front. The 
proprictor & licencoes of the design brought an 
action for infringement of it. Defts. had sold 
rubber heels of the same form as the registered 
design, except that the ornamentation of the 
portion surrounding the depression was different 
from that in the design, & that the variation in 
thickness was absent. It was proved that, from 
a date prior to that of the registration, defts. had 
sold two forms of rubber heels similar in form 
to the registered design, but having the surround- 
ing portion plain, &, in the one case, a plain central 
depression, &, in the other case, a central portion 
with a pattern at a slightly lower level than that 
of the surrounding portion. Defts. contended 
that, if the parts of the design were important 
elements of novelty, defts.’ rubber heels had not 
oe details, & there was no infringement; or, 
e 
80 little from the eer forms of heels that it was 
not new or original. At the trial it was held that 
the importance of the parts of a design is dependent 


arts were not important, the Genes differed . 
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on the character of the design; & that there was 
no substantial novelty or originality in pltfs.’ 
combination of old parts :—Held: a design cannot 
be rendered new or original merely by a change of 
the mode of construction of an article; the fact 
that registered designs are kept secret makes 
it necessary for the ct. to take special care that no 
design shall be considered new or original unless it 
is distinguished from what has previously existed 
by something different from ordinary trade 
variants; that there was no evidence as to the 
novelty or originality of the greater thickness of 
plitfs.’ heel at the back than at the front, a feature 
that was not present in the alleged infringement, 
although it was evidently regarded by pltfs. as an 
essential feature of their design; that the central 
recess in that design was old & always intended to 
be filled with leather or a like substance; & the 
object of the registration of the design had been 

to get control of the manufacture of heels with a 

central recess, however it was filled up. 

This strikingly illustrates .. . the difficully of 
the task which is imposed on a ct. dealing with a 
registered design when the person registering it 
has not availed himself of his right to file with his 
application a statement of the matters which he 
claims, constitute its novelty. ... Under exist- 
ing legislation the Comptroller has the right to 
require such a statement to be lodged, & my 
experience of the present & other like cases leads 
me to hope that he will freely avail himself of this 
power in any case where doubt is likely to arise 
(Lorp MoOULTON).—PHILLIPS v. HARBRO RUBBER 
Co. (1920), 37 R. P. C. 233, Hf. LB. 

Annotations :—Apld. Wilson v. Chalco (1922), 39 Rt. P. C. 
2u2:; Cartwright v. Coventry Radiator Co. (1924), 42 
hk. P. C. 851; Negretti & Zambra v. Stanley (1925), 42 
R. P. C. 358 ; Jones & Attwood v. National Radiator Cu. 
(1928), 45 hk. DP. C. 71. 

934. .|—Pitfs., who were the proprictors 
of a design registered in class 1 in respect of stove 
thermometers, commenced an action to restrain 
defts. from selling or offering for sale an alleged 
infringement of the design. Tltfs.’ thermometer 
had an inlet tube bent at a right angle & a 
projecting & inclined flat scale face, the novelty 
claimed being ‘ the stove thermometer having the 
scale face A projecting & being inclined as shown.” 
The only substantial difference between pltfs.’ 
design & the alleged infringement was that defts.’ 
thermometer had a V-shaped scale face. Defts. 
denied that they had infringed the design, & alleged 
that the design was neither new nor original, & 
did not constitute valid subject-matter for 
registration :—Held: all the elements in pltfs.’ 
design, except the means for securing the ther- 
mometer to the stove, were old, & all pltfs. had 
done had been to apply ordinary trade variants 
or trade adjustments well known & common for 
the purpose of making an instrument useful for 
the purpose for which it was intended ; the fact 
that pltfs. had produced an article of commerce, 
the utility of which had becn demonstrated, was 
wholly immaterial, & the design was not new or 
original ; having regard to the extreme slightness 
of the differences between the design & the ther- 
mometers which had preceded it, there was 
sufficient distinction between defts.’ article & the 
design to prevent the former being an infringement, 
even if the design were valid, & the action must be 
dismissed.—NEGRETII & ZAMBRA v. STANLEY 
(W. F.) & Co., Lp. (1925), 42 R. P. C. 358. 


D. Prior Publication. 


See 1907 Act, ss. 49 (1), 50. 
935. What amounts to prior publication — 
Design shown to customers to solicit orders.|— 
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Sect. 2.— Registration of designs: Sub-sect. 1, D.; 
sub-secls. 2 & 8, A.) 


The owner of a design, before it had been applied 
to any fabric or been registered, exhibited it to 
his customers in his place of business for the pur- 

ose of soliciting orders in respect of goods to which 
it wasto beapplied. Qu.: whether this amounted 
to a publication of the design within 5 & 6 Vict. 
c. 100.—DALGLISH v. JARVIE (1850), 2 Mac. & G. 
231; 2 H. & Tw. 437; 20 L. J. Ch. 475; 15 
L. T. O. 8. 341; 14 Jur. 045; 42 E.R. 89. 
Annotations :~— Mentd. London Assce. v. Mansel (1879), 
11 Ch. D. 363; Seaton v. Heath, Seaton v. Burnand, 
{1899} 1 Q. B. 782; Joel v. Law Union & Crown Insce. 
we), 77s. J. K. BR. 1108; K. v. Kensington Income 
; a Comrs., Hx 2. Kdmond do Polignac, [1917] 1 K. B. 

936. Design shown to customers & order 
accepted before registration.|—(1) The inventor of 
a design showed it to & consulted his agent. The 
agent consulted another person, & also showed it 
to two customers, & asked them for orders :— 
Held: there had thus been a previous publication, 
& that subsequent registration of the design under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
was therefore invalid. (2) A narrow coloured 
trimming was sold by the maker in picces of many 
yards, having round them paper bands bearing 
“Rd.” & the registration number :—Held: they 
were sufficiently marked within Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 8. 51.—BLANK 
v. FOOTMAN, PRETry & Co. (1888), 39 Ch. D. 678 ; 
57 L. J. Ch. 909; 59 L. T. 507; 36 W. R. 921 ; 
47. L. R. 685. 


Annotations: As tv (1) Consd. Gunston +. 
1 Ch. 165. Refd. Winfield v. Snow (1890), 8 = be ee 
Giadd & Mason v. Manchester Corpn. (1892), 67 L. 'T. 569. 


937. —— -|—In an action for infringe- 
ment of a registered design deft. pleaded prior 
publication. Jt appeared that one M., a buyer 
for Messrs. O., suggested to pltfis. to produce lace 
of a certain pattern, Pltfs. accordingly had a 
design peepee from which they manufactured 
a sainple. This was shown to M., who, having 
approved of it, gave an order on behalf of Messrs. 
O. for 1,200 yards of the lace, & took away part 
of the sample. It was suggested by pltfs. that the 
order was conditional, namely, the pattern to be 
first registered. M. however denied this. The 
lace was delivered after the registration :— Held: 
the publication to M. was not confidential, only 
for the purpose of obtaining his advice, but he 
& pltfs. dealt commercially for the purchase & 
sale of the lace, & that M. retained the sample for 
his employers; &, accordingly the registration 
was vitiated by the prior publication, it being 
immaterial when or how the design first came to 
the knowledge of defts.—WINFIELD & SON v1, 
SNOW BROTHERs (1890), § R. P. C. 15. 

Annotation :—Consd. Gunston vr. Winox, [1921] 1 Ch. 165. 

988. -| — 1907 Act, s. 55, provides 
that the disclosure of a design by the proprietor 
to any other person, in such circumstances as would 
make it contrary to good faith for that other 
person to use or publish the design . . . shall not 
be deemed to be a publication of the design 
sufficient to invalidate the copyright thereof if 
registration thereof is obtained su mequenyy to 
the disclosure. Before registering a design the 
proprietors thereof submitted it to the Premier 
Drug co., & obtained from them a large order for 
show cards embodying the design. The Drug 
co. knew of the intended registration, & before 
any of the show cards were delivered the design 





Winox, [1921] 
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h. Necessity for registration within 


one year of pwuhblicat 


ELECTRICG APPLIANCE CO., ‘ LTD. v. 
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was registered by the proprietors :—Held: on 
the evidence, pltfs. had not shown the existence 
of any circumstances which would make it con- 
trary to good faith for the Drug co. to use or publish 
the design before registration. The registration, 
therefore, was invalid, & defts. were entitled to 
judgment.—Gunstron v. Winox, Lrop., [1921] 
1 Ch. 664; 90 L. J. Ch. 288; 125 L. T. 295; 
a T. L. R. 361; 65 Sol. Jo. 310; 38 R. P. C. 40, 


A. 

939. Discussion with probable customer.]| 
—HEINRICHS v. BASTENDORFE, No. 920, ante. 

940. Design communicated from abroad— 
Put into shape by workman of plaintiff.) —NEVILL 
v. BENNETT (JOHN) & Sons (1898), 15 R. P. C. 412. 








SuB-sEcr. 2.—REGISTRATION AND OFFICE 
PROCEDURE, 
oe 1907 Act, ss. 49-53; Designs Rules, 1920, 
3o—34. 

941. Consideration by Comptroller — Refusal to 
prior applicant not material.} — The Assistant 
Comptroller refused to register a design on the 
giound that the office had already refused registra- 
tion to an earlier appct. for practically an identical 
design, & that it would be a hardship on the 
previous appct. to oe ae the design, the subject 
of the present application :--(1) Held: there 
having been no publication of the previous applica- 
tion, the fact that it had becn refused by the 
Comptroller’s office was not a good ground for 
refusing the present application; (2) as the 
previous appct. had not appealed against the 
decision of the Comptroller’s office, ib would be no 
hardship on him to grant the present application.— 
Re BRAMPTON BROTHERS, Jirp.’s APPLICATION, 
[1926] Ch. 255; 95 L. J. Ch. 235; 184 L. T. 750; 
70 Sol. Jo. 181; 43 R. P. C. 55. 

942. -—— Judge of novelty.|—-An application 
was made for the registration of a design in class 3 
applicable to golf balls. There was a well-known 
marking of a golf ball, called the ‘‘ Silver King,”’ 
consisting of an arrangement of square & other 
spaces scparated by raised bands. The design 
was admittedly identical with that marking, 
except that, in the design, the bands were indented 
along the centre of their course. The applica- 
tion papers bore the following indorsement. 
‘“The novelty of the design lies in the pattern 
of the golf ball as shown in the representations.”’ 
Appets. contended that the design might be 
regarded as a series of frames around the spaces. 
The Assistant Comptroller decided that the 
‘‘Silver King” marking anticipated the design, 
with one exception consisting of a series of in- 
dented lines that appeared on the bands & did not 
appear in any other golf ball marking, & that the 
application might be granted with an amended 
indorsement as follows. ‘‘ The novelty lies in the 
configuration or pattern of the golf ball having 
the indented lines as shown in the representations.” 
Appcts. contended that the proposed amendment 
did not set forth what they claimed to be their 
novelty of pattern, namely, ‘‘ The surface pattern 
comprising a vate of rows or rings of frames 
(say a) in relicf round the ball with sunken areas 
(say b) within the frames & crossing grooves 
(say c), between the frames as shown in the 
representations.’”’ Appcts. appealed to the ct. :— 
Held: unless the Comptroller was proceeding 
upon some wrong principle, he must prima facte 
ELECTRICS, LTD., 
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be the judge of novelty there was not anything 
wrong in principle in what he had done; & he was 
justified in refusing registration upon the descrip- 
tion of novelty upon which the appcts. insisted.— 
Re GAME BALLs Co., Lrp.’s APPLICATION (1928), 
45 R. P. CO. 26. 

943. Whether statement of matters in respect 
of which novelty claimed should be deposited.]— 
PHILLIPS v. HARBRO RUBBER Co., No. 9338, ante. 


SuB-sECT. 3.—EFFECT OF REGISTRATION. 
A. What Registration Protects. 

044. Design registered for pattern, shape & 
configuration—Design as a whole protected.|— 
(1) Where a design is registered as applicable to 
pattern, shape & configuration, the registration 
applies to the design as a whole, & it is protected 
although in one of those particulars it may not 
be novel. 

Pltfs. registered a design for an _ upright 
hexagonal metal stove, the sides of which had the 
representation in metal work of a church window, 
of a particular style of architecture, with tracery 
above & below, the design being registered as 
applicable to P pais ees shape, & configuration. 
Defts. produced a hexagonal upright stove with a 
design of a church window, of a different style of 
architecture, with different traccry, but the 
general appearance of the stove was very similar 
to that of pltfs.’ stove :—Held: defts.’ stove was 
an obvious imitation of pltfs.’ stove & an infringe- 
ment of his copyright. 

(2) The owner of a registered design is not 
deprived of his right to protection merely because 
he places on the articles which he sells, besides the 
registered number of his design, other numbers 
which ought not to be there. 

(3) Where a design is registered, & before the 
expiration of the term of protection the same 
design with an unimportant variation is registered, 
the original design may be copicd as soon as the 
original term of protection expires, provided the 
variation is not copied.—HarpER (JOHN) & Co., 
Lrp. v. Wrieut & BUTLER LAMP MANUFACTURING 
Co., Lrp., [1896] 1 Ch. 142; 65 L. J. Ch. 161; 73 
L. T, 486; 44 W. R. 274; 12 T. L. R. 53; 12 
R. P. C. 483, C. A. 

Annotations :—As to (1) Consd. Dover v. Nurnberger Cellu- 
loidwaren Fabrik Gebriider Wolff, [1910] 2 Ch. 25. Distd. 
Pilkington v. Abrahams (1914), 32 Rt. P. C. 61; Repetition 
Woodwork Co. & Hilton v. Briggs (1924), 131 L. I. 556. 
Refd. Ite Clarke’s Design, [18 Bi 2 Ch. 38. Generally, 
Refd. J?e Rollason’s Kegistered Design (1897), 77 L. T. 
605 ; Heath v. Rollason (1898), 67 L. J. Ch. 565; Werner 
Motors v. Gamage (1904), 73 Lu. J. Ch. 770; Vhillips v. 
Harbro Rubber Co. (1919), $6 Rh. P. CG. 79; Jones & 
Attwood v, National Radiator Co. (1928), 45 R. P. C. 71. 
945. Design consisting of several parts regis- 

tered as whole pattern—Parts not severally pro- 

tected.|—-(1) The same nicety is not required in 
registering patterns or designs as in describing 
inventions sought to be protected under the 

Patent Laws. The provisions of 5 & 6 Vict. c. 100, 

& 21 & 22 Vict. c. 70, are complied with by a person 

who leaves with the Registrar copies of his design, 

though without any written description specifying 
precisely what is the extent of his claim. If what 
he claims as his design consists according to the 
pattern of different parts, any one of which might 
be deemed ‘‘a design,” his registration of the 
whole pattern amounts to a claim of the combina- 
tion, & not to any of the parts thus combined, any 
one of which, therefore, taken separately is not 

protected by the Registration. A. registered as a 
design,” within class 12, sect. 8, of 5 & 6 Vict. 

c. 100, a pattern of a woven fabric. He gave no 
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written description of his claim. ‘The design 
consisted of six pointed stars on an Albert chain, 
arranged in a particular manner, & shaded, & he 
claimed, in his particulars in the action, ‘ the 
particular collocation of the shaded & bordered 
stars upon the ornamental chain surface, as shown 
in the registered pattern, thus forming together 
the ornamentation of the woven fabric ”’ :—-Held: 
the design, in respect of the combination, had been 
duly registered, & the pattern, as a combination, 
was protected. 

(2) Whether, therefore, there be piracy or not 
is referred at once to an uncrring judge, namely, 
the eye, which takes the one figure & the other 
figure, & ascertains whether they are or are not 
the same (LORD WESTBURY).—HOLDSWORTH v. 
M‘CREA (1867), L. R. 2 H. 1. 380; 361. J. Q. B. 
297; 16 W. RR. 226, H. L.; affg. S. C. sub nom. 
M‘CrrEA v. HOLDSWORTH (1866), L. R. 1 Q. B. 264, 
Ex. Ch. 3 subsequent proceedings (1870), 6 Ch. App. 
418, L. ©. 

Annotations :—As to (1) Consd. Thom v. Syddall (1872), 26 
L. T. 15. Distd. Re Clarke’s Design, [1896] 2 Ch. 38. 
Apld. Sachett & Barnes v. Clozenberg (1909), 27 BR. P. C. 
104. 48 to (2) Apld. Hecla Foundry Co. v. Walker, 
Hunter (1889), 14 App. Cas. 550. Consd. Bourne v. 
Swan & Edgar, Ite Bourne’s Trade Mks., [1903) 1 Ch. 211. 
Apld. Dover v. Nurnberger Celluloidwaren Fabrik Gebruden 

olff, (1910} 2 Ch. 25. Generally, Consd. Hothersall v. 

Moore (1891), 9 R. VP. C. 27. Refd. Saunders v. Wiel, 

[1893] 1 Q. LB. 470. 

946. .| —C. was the proprietor of 
three registered designs (No. 500,272, No. 511,323, 
No. 511,326) for sideboards. S. & B. had copied 
in one sideboard, with immaterial modifications, 
the glass & arrangement of the back of No. 511,326, 
adding thereto a pediment copied from No. 511,323, 
& in another sideboard had copied, with immatcrial 
modifications, the glass & arrangement of the back 
of No, 511,823, adding thereto a pediment copied 
from No. 511,326, & in a third sideboard S. had 
copied the glass & back arrangement with pedi- 
ment from No. 500,272, with immaterial modifica- 
tions, in fact copied from No. 511,323. The 
carcases were not imitations of deft.’s designs. 
The designs had been registered as a whole. In 
a threats action brought by S. & B., C. counter- 
claimed for infringement of the registered designs : 
—-Held : the sideboards complained of contained 
imitations of parts of the registered designs, but 
the general designs were distinct, & there had been 
no infringement.—SacKETr & BARNES v. CLOZEN- 
BERG (1909), 27 R. P. C. 104. 

Annotations :—Refd. Stephenson, Blake v. Grant, Legros 


(1916), 86 L. J. Ch. 93; Jones & Attwood v. National 
Radiator Co. (1928), 45 Rt. P. C. 71. 


947. Manufacture during period of protection— 
For sale after protection expires.]—-A person having 
invented a design, & registered it under 5 & 6 Vict. 
c. 100, & 6 & 7 Vict. c. 65, obtained an injunction 
against another person who had manufactured 
with that pattern, but did not intend the same 
for sale until after the expiration of pltf.’s term 
of protection, restraining deft. generally, & 
ordering all articles manufactured & things used 
for the manufacture to be delivered up to be 
destroyed.—MACRAE v. HOLDSWORTH (1848), 2 
De G. & Sm. 496; 64 EB. RK. 222; sub nom. M‘CREA 
v. HOLDSWORTH, 12 Jur. 820. 

948. Manufacture in United Kingdom—For sale 
abroad.)—-Plifs. were proprietors of a design 
registered in respect of‘a set of type metal letters, 
the claim being for the pattern. Defts. were 
manufacturers of matrices or moulds in which 
types are cast, & had recently sold & delivered to 
the India Office in London matrices for castin 
type for purposes of sale in India in accordance with 
pitfs. ‘registered design. 1t was admitted that the 
matrices were intended for shipment to Madras, 
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Sect, 2.— Registration of designs: Sub-sect. 3, A. & 
B. Sect.3: Sub-sects. 1 &2, A. & B. (a) & (6).] 


& that the design would not be applied to any 
type in the United Kingdom :—Held: although 
the copyright in the design afforded pltfs. no pro- 
tection in India, still the acts of defts. in this 
country were in contravention of the concluding 
words of Patents & Designs Act, 1907 (c. 15), 
8s. 60 (1) (a). —L[ADDON (JOHN) & Co. v. BANNER- 
MAN (R. P.) & Son, [1912] 2 Ch. 602; 81 L. J. Ch. 
766 ; 107 L. T. 373 ; 56 Sol. Jo. 750. 


B. Infringement. 
See Sect. 4, post. 


Sect. 3.-— PROPRIETOR OF A NEW AND 
ORIGINAL DESIGN.” 
SUB-SECT. 1.—WHoO 18S A PROPRIETOR. 

See 1907 Act, s. 93. 

949. Author — Person drawing original rough 
sketch.|—This was a motion to expunge three 
registered designs for the bodies of perambulators, 
which came on for hearing together with the trial 
of an action for the infringement thereof. The 
designs were protected, & the action was brought 
both on account of shape & pattern. It was 
established that the pattern was old & had not 
been infringed, but that the shape of the sides & 
toe of the body was new for perambulators. It 
was held on the motion, that the designs were novel 
& that the registrations were good, the fact of 
two being duplicates, registered for shape & 
pattern respectively, making no difference, even 
though the pattern was old; & that the person 
who drew the original rough sketch of the shape 
desired, which coupled with verbal instructions 
proved sufficient for the workman to work by, was 
the author of the design. The motion was refused 
with costs :—Held: in the action, a perambulator, 
having an end & sides shaped substantially like 
those in the designs registered, was an infringe- 
ment, although different in ornament & detail of 
shape, & an injunction was awarded against 
infringement, but as pltfs. failed to prove infringe- 
ment in regard to pattern as alleged, no costs were 
given to them in the action.—PEARSON v. MORRIS 
WILKINSON & Co. (1906), 23 R. P. C. 738. 

950. Person acquiring design — Contractor for 
purchase of goods.|—Pltfs. registered, under 5 & 
6 Vict. c. 100, a design consisting of a double card 
basket, formed of a combination of two baskets, 
admitted to be separately old in design. Pltfs. 
were not the designers, but had contracted to 
purchase the articles in Germany, & imported them 
to England :—Held: upon motion for an injunc- 
tion to restrain the sale of an imitation basket, the 
articles were not new or original within the meaning 
of the Act, & pltfs., not being the designers, & not 
having purchased the design for value, were not 
entitled to the protection of the statute.—- LAZARUS 
v. CHARLES (1873), IL. R. 16 Eq. 117; 42 L. J. Ch. 
507. 

Annotations :-—Refd. Adams v. C'lementson (1879), 12 Ch. D. 


714; Le May v. Welch, Fle Le May’s Registered Design 
(1884), 28 Ch. D. 24; Hothersall v. Moore (1891), 9 
R. P. C. 27. 

951. With exclusive right of sale.|—— 








A partial assignment of, or licence to use, a design 
under 5 & 6 Vict. c. 100, 5. 6, must be in writing, & 
can ee be made by a registered proprietor. By 
a verbal contract made in wy 1877, C., an Ameri- 
can manufacturer, purported to sell to pltf. the 
exclusive right to sell in England an article newly 
designed & then about to be manufactured, & also 
to obtain such protection for the same as he could 
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do under English law, it being stipulated that pltf. 
should obtain the article exclusively from C.: b 
the same contract C. agreed to sell to pltf. the first 
twenty cases of the article for the price agreed 
upon, which was to cover both the right & the 
goods. In Sept. 1877, the cases were delivered 
in England to pltf., who paid the money due under 
the contract. Meanwhile, in Aug. 1877, pltf. had 
obtained registration of the design under 5 & 6 Vict. 
c. 100, & the copyright therein was granted to him 
for the term of three years. In an action to restrain 
the alleged infringement by deft. of pltf.’s copy- 
right :—Held: on the evidence, pltf. had not 
acquired under the contract the right to apply the 
design to a manufactured article so as to entitle 
him to register it in his own name under the Act ; 
pltf.’s right, if any, to protection could not have 
accrued till the completion of the purchasc.— 
JEWITT v. ECKHARDT (1878), 8 Ch. D. 404; 26 
W. R. 415. 

Annotation :—Refd. Woolley v. Broad, [1892] 1 Q. B. 806. 

952. ——-— ——.|—In May, 1885, G., who 
was acting as the sole agent & consignec in the 
United Kingdom, during the year 1885, of toys 
manufactured in the United States by an American 
co., & consigned to him by them, registered in his 
own name the designs in accordance with which 
some of such toys were manufactured. The co. 
had authorised him to register the designs in his 
own name, but had not assigned to him the designs, 
or the right to apply them to goods, the only 
arrangement between them & G. being that G. 
should sell in the United Kingdom yoods manu- 
factured & consigned to him by the co. :—Zeld: 
G. was not the proprietor of the designs within 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. B1, & the registration in his name was therefore 
wrongful, & must be expunged.—Re GUITERMAN’S 
REGISTERED DeEsiIGns (1885), 55 L. J. Ch. 309; 
sub nom. fe REGISTERED Dusians, Lx p. WILD, 2 
T. L. R. 174. 

953. Licencee with sole right of sale.|-—~ 
The registered proprietor of a design applicable to 
lace goods, registered under the Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), verbally agreed 
with pltfs. to supply to them all the goods manu- 
factured by him according to the design, & to give 
them the exclusive right of selling such goods. 
On demurrer to a claim by pitfs. to recover damages 
against a third person for applying the design to 
lace goods, & selling goods to which it had been 
applied, without the licence or written consent of 
the registered proprietor or of pltfs. :—Held; the 
statement of claim disclosed no cause of action, 
because pltfs. were not the registered proprictors 
of the design, & the only right of action in respect 
of the injuries complained of was that given by 
Patents, Designs, & ‘Trade Marks Act, 1883 (c. 57), 
s. 59, to the registered proprietor exclusively.— 
WOOLLEY v. BROAD, [1892] I Q. B. 806; 61 
L. J. Q. B. 259; 66 L. T. 680; 40 W. BR. 511; 8 
T. L. R. 2138; 9 KR. P. C. 208, D. C.3; subsequent 
proceedings, [1892] 2 Q. B. 317, C. A. 








SUB-SECT, 2.—DUTIES OF PROPRIETOR. 
A. Deposit of Specimens. 
See 1907 Act, s. 54 (1) (a); Design Rules, 1920, 


rr. 20-29. 
B, Marking of Articles. 
(a) Necessity for. 
ae 1907 Act, s. 54 (1) (b); Design Rules, 1920, 


r. ° 
954. What must be marked—Book of illustra- 
tions of design.|—An inventor of new designs 


Part [V.—Duzstens. 


published & sold them in a book registered under 

5 & 6 Vict. c. 100, & containing a notice that 

persons wishing to manufacture them for the 

purpose of sale must have the inventor’s per- 
mission :—Held: such publication & sale did not 
amount to a licence to sell articles to which the 
designs had been applied.—DE LA BRANCHARDIERE 

v. ELVERY (1849), 4 Exch. 380; 18 L. J. Ex. 381 ; 

154 KE. R. 1260. 

955. Pattern pieces.]|—The proprietor of a 
design applied to paper hangings, registered accord- 
ing to the provisions of 6 & 6 Vict. c. 100, published 
pattern picces, containing the whole design, not 
bearing the letters ‘“‘ Rd ”’ & the proper number, as 
prescribed by sect. 4: the ordinary practice in the 
trade was to sell hangings in larger pieces, but to 
mark patterns such as those which were published : 
—Held: he was not protected by the Act against 
parties copying the design from such pattern 
pieces, & publishing articles with such design 
applied to them.—Hf&ywoop v, POTTER (1853), 
1h. 4 B. 439; 22L. J. Q.B. 133; 20 L. T. 0.8. 
207; 17 Jur. 528; 1W.R. 127; 118 E.R. 50]. 
Annotations :—Distd. Fielding v. Hawley (1883), 18 lL. T. 

639. Apld. Blank ». Kootman, Pretty (1658), 59 L. 'T. 

507; Hothersall v. Moore (1591), 9 Lt. P. C. 27. 

956. Articles sold abroad.|]-—The copyright 
of a registered design is lost, if the proprietor, 
English or foreign, sell the registered article abroad 
without the letters ‘‘ Nd” being attached thereto, 
as required by 5 & 6 Vict. c. 100, s. 4.—SARAZIN v. 
HAMEL (No. 2) (1868), 32 Beav. 1513; 1 New Rep. 
2538; 32 L. J. Ch. 880; 71. T. 6605 9 Jur. N.S. 
192; 11 W. R. 826; 55 E.R. 59. 

Annotations :-—Distd. Fielding v. Hawley (18538), 4&8 L. T. 
G30. Mentd. Bromley v. Walllams (1863), JL W. AR. 392, 
957. Articles sold in unfinished state.]— 

(1) W., the registered proprictor of certain designs 
for lace, verbally agreed with W. & co. to sell them 
all lace manufactured by him according to the 
designs in the ‘‘ brown ”’ or unfinished state, & that 
W. & co. should have the exclusive right to sell 
lace manufactured according to the designs in the 
finished state. It was arranged that W. & co. 
should register the designs in W.’s name, & should 
mark tho lace before it went on the market. W. 
& co. paid W. for the lace they took from him. 
W. & W. & co. commenced an action against B. 
for infringement of these designs. Deft. pleaded 
that the designs were not novel, that pltf. W. had 
delivered on sale articles to which the said designs 
had been applied without causing the articles to 
be marked as registered, & that W. & co. had no 
right of action. The action was sect down & 
judgment given for deft. on this last point. 

(2) On Mar. 10, 1892, about a week before the 
date of the assizes at which the action was to be 
tried, deft. discovered further particulars & gave 
information of these to pltf., telling him that he 
would give evidence of these at the trial. Pltf. 
objected. Whereupon deft. took out a summons 
for leave to deliver further particulars, & the 
judge at the assizes, 1o whom the summons was 
referred, gave such leave unconditionally. Plté. 
pppealed to the Div. Ct., who refused his applica- 

ion. 

Pltf. appealed to the Ct. of Appeal, contending 
that a rule had been laid down in Morris, Wilson, & 
Co. v. Coventry Machinists’ Co., No. 1012, post, that 
the practice in patent actions in such cases was to 
be followed, namely, that pltf. ought to be allowed 
# certain time after the delivery of the fresh parti- 
culars in which to elect whether he would dis- 
continue on certain terms as to costs :—Zfeld : 
the judge had an absolute discretion which was 
not, & could not be, fettered by any rule of practice, 

J.——-VOL. XLII. 
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& the appeal must be dismissed.—WooLLry 1. 
Broan, [1892] 2 Q. B. 317; 611. J. Q. B. 808; 
67 L. T. 67; 40 W. RR. 596; 36 Sol. Jo. 592; 9 
R. P. C. 429, C. A. 


Annotation :-—As to (2) Folld,. Wilhon & Wilson Bobbin Co, 
v. Wilson (Barnsley) (1899), 16 Rh. B.C. 315. 


958. Articles sold to licencee for re-sale.} 
This was an action for infringement of a registered 
design of the pattern of a telephone transmitter 
with a receiver. Defts., by their defence, pleadcd 
that A. & B., by whom the design was originally 
registered, had, before the assignment of the 
design to pltf., sold to defts. a certain number of 
telephones of pltf.’s design & pattern for the 
purpose of being resold by defts., which telephones 
were not marked as prescribed by Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 58.51. Defts. also 
alleged that the A. co., of which A. & B. were 
directors, granted defts. a licence to manufacture 
& sell telephoncs, which were in part made of 
plitf.’s pattern & design, without any stipulation 
that such telephones should be marked with a 
mark or figure denoting that the design was 
registered ; & defts. had, to the knowledge of A. 
& 8K., manufactured & sold telephones of such 
design or pattern under the said licence without 
any such mark or figure. Defts. contended that. 
on theso facts the copyright in the design had 
ceased :—Hcld: at least one case was proved of a 
sale by A. to defts. of a telephone which was not 
marked, & probably others by A. & 13.3 it was 
clear that there was acquiescence by both A. & 
B. in sales by defts., under the licence, of unmarked 
articles ; by such conduct A. & B. had lost their 
copyright under Patents, Desigus, & Trade Marks 
Act, 1883 (c. 57), 8. 51, unless they could show that 
they had taken all proper steps to censure the 
marking of the article; A. & B. had certainly 
failed to show that; & the action was dismissed, 
with costs —WEDEKIND v. GENERAL [LECTRIC 
C'o., Lrp,. (1897), 14 R. P. C. 190. 


(b) Place of Mark. 


959. Article consisting of more than one part-— 
Marking may be on any part.|--A butter dish 
under Copyright (Designs) Act, 1842 (c. 100), is 
properly stamped by the stamp being on the 
dish alone, & not on the cover, though the cover 
is separate & may be the chief place where the 
design is shown.-~—FIELDING v. LLIAWLEY (1883), 45 
L. T. 689; 47 J. P. 582, D.C. 

Annotation: Apld. Blank v. Footman, VPietty (1558), 39 

Ch. D. 678. 

960. —— .J—Inaram & Kemp, Lip. v. 
EDWARDS BROTHERS (1904). 21 R. P. C. 463. 

961. Mark must be on part of article for which 
design registered.|—-Semble: Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), 5. 51, requires the 
marking of an article to be, if possible, on the 
actual part to which the design is applied.—Jte 
MortTon’s DESIGN (1899), 17 It. P. C. 117. 
Annotation :-—Refd. Allon, West v. British Westinghouse 

Electric & Manufacturing Co. (1916), 33 R. DP. C. 157, 

962. -}—In 1902 pltfs. registered a design 
in class 1 for a lamp head to be attached to arc 
gas lamps, the design being for shape & configura- 
tion. Defts., having in 1904 manufactured a lamp 
head of a similar shape, this action was com- 
menced by pltfs. to recover penaltics under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
gs. 58. Pltfs. did not affix the registration mark to 
the lamp head, but to a metal ring at the base of 
the glass globe some little distance from the lamp 
head. Defts. alleged (a) that pltfs.’ design was 
not novel; (b) there was no infringement ; (c) the 
mark as applied by pltfs. was insufficient, having 
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Sect. 3.—* Proprietor of a new and original design”: 
Sub-sect. 2, B. (b) & (c). Sect. 4: Sub-sect. 1, 
A., B. & CO.) 


regard to Patents, Designs, & Trade Marks Act, 
1883 (57), s. 51 :—Held: the mark prescribed by 
Patents, Designs, & Trade Marks Act, 1888 (c. 57), 
8. 51, was intended to show what part of the article 
it was that was protected & the marking re ais 
by pltfs. failed therefore to comply with the 
requirements of the sect.—LEA & SRRINS Vv. 
Price & Son (1004), 22 R. P. C. 122. 

968. Article sold in bulk—To be divided & sold 
retail—Mark on wrapping of article in bulk.]— 
BLANK v. Foorman, Prerry & Co., No. 936, ante. 


(c) Mode of Marking. 

See 1907 Act, s. 54 (1) (0). 

064. Effect of mistake in marking by manu- 
facturer or workman—Where proper instructions 
given by proprietor.|—Patents, Dosigns, & Trade 
Marks Act, 1888 (c. 57), 8. 51, applies to the delivery 
on sale of articles to which a design registered 
under 5 & 6 Vict. c. 100, has been applied, & the 
marking of such goods since the Act of 1883 came 
into operation is regulated by that Act. Conse- 
quently, the proprietor of a design registered under 
5 & 6 Vict. c. 100, is in a proper case entitled to the 
benefit of the proviso contained in seet. 51, which 
relieves him from the forfeiture of his copyright 
resulting from the omission to mark the articles 
with the prescribed mark, if he shows that he 
‘took all proper steps to ensure the marking.” 

The proprietor of a registered design instructed 
the manufacturer, who made for him the articles 
to which the design was applied, to stamp the 
proper mark upon them, & furnished him with a 
die for the purpose. By inadvertence the manu- 
facturer marked some of the articles with a mark 
which belonged to another design registered by the 
same proprietor, the copyright of which had 
expired, using for the purpose by mistake an old 
die which remained in his possession, & the pro- 
prietor, after Patents, Designs, & Trade Marks Act, 
1883 (c. 51), came into operation, sold some of the 
articles thus wrongly marked without observing 
the error. The letters Kd. formed part of both 
the marks :—HHeld: the proprietor had not for- 
feited his copyright, but he was protected by the 
proviso in sect. 561.—WiITIMAN v. OPPENHEIM 
(1884), 27 Ch. D. 260; 541. J. Ch. 56; 50L. T. 713; 
sub nom. WILLMAN v. OPPENHEIM, 32 W. R. 766. 
Arnoiion ao Suulth v. Lewis, Loberts (1888), 5 





965. —— ——.]— HEATH & SONS v. ROLLASON, 
No. 879, ante. 
966. Error in word used.|—IIEINRICHS v. 





BASTENDORFY, No. 920, ante. 

967. Addition of other numbers—To registered 
number.|—LLARPER (JOHN) & Co., LTp. v. WRIGHT 
& BUTLER, LAMP MANUFACTURING Co., Lrp., No. 
044, ante. 

968. Marking of registered number on ae 
design.)|—-VANDERVELL & Co. v. LUNDBERG 
Sons, No. 903, ante. 


Szc'r. 4.—INFRINGEMENT. 
SUB-SECT. 1.—WHAT CONSTITUTES INFRINGEMENT. 
A. In General. 


969. Question of fact.) — HoLpswortTH v. 
McCraa, No. 945, ante. 


PART IV. RECT. ve Rese eUr: 2.— 
» (a). 
k. Hifect of mistake in marking 


nanufacturer or workman—Failure by 
proprietor to exercise care.}—JOHNBON 


v. BAILEY (1893), 11 R. P. C. 21.— 
SCOT. 


PART IV. SECT. 4, SUB-SECT. 1.—A. 
1. Designs made by servant adopted 


TRADE Marks, TRADE NAMES AND DESIGNS. 


970. .|—Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), consolidates the law relating to 
the copyright of designs, & by sect. 60 “ design ” 
is defined as meaning ‘“‘ any design applicable to 
any article of manufacture or to any substance,’’ 
whether the design is applicable for the pattern, 
or for the shape or configuration, or for the orna- 
ment thereof.” 

Pursuers registered a design for the shape of a 
kitchen-range fire-door with a moulding on the 
top which had the effect of closing the range to cold 
air. Defenders manufactured a range fire-door 
with a moulding on the top which had the same 
effect :—Held: (1) the Ct. of Session in consider- 
ing whether there had been an infringement of 
the copyright in the design for the shape of the 
fire-door were wrong in taking into account the 
question whether defenders’ design accomplished 
the same useful object (i.e. that of excluding cold air) 
as the design of the pursuers; (2) there had been 
in fact an obvious imitation of the registered 
design & therefore an infringement of the copy- 
right.— HECLA FOUNDRY Co. v. WALKER, IIUNTER 
& Co. (1889), 14 App. Cas. 550; 59 L. J. P. C. 46 ; 
61 L. 1. 788; 6K. P.O. 554, LL. 


Annotations :—As lo (1) Refd. Moody v. Treo (1892), 40 
W. lt 558; Saundors v. Wiel (1892), 68 L. I. 183; Ive 
Clarkhe’s Design, [1896] 2 Ch. 38; Werner Motor v. 
Gamage, [1904] 2 Ch. 580; J/?e Bayer’s Design (1907), 
24 K.P. C. 65; Dover v. Nurnberger Celluloldwaren 
Fabrik Gebruder W olfY, [1910] 2 Ch. 25; Gramophone Co. 
v. Magazmo Uolder Co. (1910), 102 L. 'k. 409; Tohalon v. 
Davidson (1915), 32 Ik. P. C. 133; Allen West v. British 
Westinghouse Klectric & Manufacturing Co. (1916), 33 
ht. P. C. 157; Jones & Attwood v. National Radiator Co. 
(1928), 45 R. P. C. 71. As to (2) Reid. Hothersall v. 
Moore (1891), 9 KR. V. C. 27; Harper v. Wright & Butler, 
[1896] 1 Ch. 142. Generally, Refd. Bourne v. Swan & 
Kdgar, Fie Bourne’s Trade Mkp., [1903] 1 Ch. 211. 


971. Not attainment of same object.|—HECLA 
Founpbnry Co. v. WALKER, HLuntren & Co., No. 970, 
ante. 





B. Design Taken in Substance. 

972. Whether infringement.]|—Where a pattern 
of an article has been registered under 21 & 22 
Vict. c. 70, s. 5, the design will be infringed by an 
article to all appearance the same, though not 
actually identical.—M‘CrEA v. HOLDSWORTH (1870), 
6 Ch. App. 418; 23 L. T. 444; sub nom. MCREA 
v. HoLpswortH, 19 W. R. 36, L. C.3 previous 
proceedings, sub nom. Hoitpswortra v. M‘CREA 
(1867), L. R. 2 H. L. 380, H. I.. 
ainnotations :-—Consd. Thoin v. Syddall (1872), 26 lL. T. 13. 

Apld. ve Le May’s Registered Design, Le May v. Welch 

(1884), 28 Ch. D. 24. Retd. Hothersall v. Moore (1891), 

9K. P. C. 27; Re Clarke’s Design, (1896) 2 Ch. 38; 

Sackett & Burnes v. Clozenburg (1909), 27 BR. P. C. 104. 

978. .|—Pltis. as owners of a registered 
a fe for a pressure-bar for wringing & mangling 
machines, brought an action for infringement. 
Defts. denied infringement, & alleged that pltfs.’ 
registered design was not subject-matter, & was 
anticipated by the various prior publications set 
forth in the particulars of objections :—Held : 
pltis.’ article defts.’ articles were practically 
identical ; pltis.’ design had not been anticipated 
& pitis. were entitled to succeed.—VARLEY v. 
KEIGHLEY Inon Works Society, Lrp. (1896), 14 
R. P. C. 169. 

974. -}|—-Pitf. as owner of a registered 
design for gas jets for bakers’ ovens brought an 
action for infringement. Deft. denied infringe- 
ment, & alleged that pltf.’s registered design was 
not new or original & was anticipated by the 








by employer—-Use by servant_ after 
termination of employment. }—Re EQua- 
TOR MANUFACTURING Co., LTD., Hz RB 
PENDLEBURY (Ont.), [1926] 1D. L. R. 
1101; 7C. B. KR. 472.—GAN. 
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various prior publications set forth in the par- | 
ticulars of objections, & that there was no similarity © 


between pitf.’s & deft.’s designs :—Held: pltf.’s 
registered design was not new & original, & also, 
even if it was, there was not sufficient similarity 
between the two designs to enable pltf. to succeed, 
& there was therefore no infringement.—QILLARD 
v. WORRALL (1904), 22 R. P. C. 76. 

975. ——.]—PEARSON v. Morris WILKINSON 
& Co., No. 949, ante. 

976. -]—It is the duty of a ct. of justice 
to decide cases according to the truth & fact, & 
it is not bound to accept any fact as true merely 
because it is admitted between the parties to the 
action. Therefore where, in an action to restrain 
the infringement of a registered design, deft. has 
admitted the novelty & originalty of pltf.’s design 
the ct. is not precluded from inquiring whether 
the design is in fact novel & original, &, if it is of 
opinion that it is not so, giving judgment for deft. 
on that ground. 

The principles by which the ct. is guided in 
dealing with patent cases are not applicable to 
the cases of registered designs, & a design must be 
an exact reproduction of the registered design 
to come within the Act; a merely colourable 
alteration is sufficient to take it out of the Act.— 
GRAMOPHONE Co., ITD. v. MA%AZINE DOLDER 
Co. (1911), 104 L. 'T. 259; 28 K.P. C. 221, H. L. 
utnnotations -—Apld. Repetition Woodwork Co. & Jlilton v. 

Briges (1024), 131 L. T. 556; Negretti & Zambra v. 

Stanley (1925), 42 R. P. GC. 358. 

977. -] — Assuming that a design for a 
fount of type is registrable, the user of the letters 
& symbols which make up the design is not an 
infringement unless it amounts to a copy or colour- 
able imitation of the whole design.— STEPHENSON, 
BLAKE & Co. v. GRANT, LEGRos & Co. (1916), 86 
LL. J. Ch. 93; 115 1. T. 660; 33 T. L. R. 24; 61 
Sol. Jo. 55; 33 KR. P. C. 4063 on appeal (1917), 
86 L. J. Ch. 489, C. A. 

978. .j|—J. the proprietor of a design for a 
garden sprayer, registered in respect of its applica- 
tion to articles in Class I., commenced an action 
against T. for infringement. Deft. denied infringe- 
ment & alleged that the design was not new or 
original at the date of registration by reason of 
prior publication, prior user, & common know- 
ledge :—Held: defts.’ apparatus was not an exact 
copy or fraudulent imitation of pltfs.’ design ; 
pltfs.’ design had not been anticipated & was a 
new design; the action failed on the issue of 
infringement ; the defence failed on the issue of 
maa ame ACKSON v. TESTAR (1919), 36 R. P. C. 











Annotation :—Refd. Joncs & Attwood v. National Radiator 

Co. (1928), 45 R. PC. 71. 

979. ———.] — REPETITION Woopwork Co., 
Iurp. & Hitton v. Briacs (TRADING AS LIFFORD 
OFFICE EQUIPMENT MANUFACTURING Co.), No. 
928, ante. 

980. -| — Registration in class 1 was 
obtained for a design in respect of a radiator for 
motor vehicles. In an action for infringement 
if was proved that tho radiator was in fact fitted, 
& was extensively sold to be fitted, to Ford motor 
cars, & that defts. had originally sold for Ford 
motor cars a form of radiator without ribs at the 
top, such as existed in pltf.’s radiator, & that 
defts.’ said radiator had not seriously competed 
with pltf.’s radiator. Subsequently, defts. began 
to sell a form of radiator for Ford motor cars 
having ribs at the top, & pltf.’s sales fell off. 
A traveller for pltf.’s radiator stated in evidence 
that, on seeing some of defts.’ radiators, he had 
mistaken them for pltf.’s radiators. Defts. con- 
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tended that there could not be a monopoly for 
putting a ribbed top on a radiator for a Ford motor 
car, & pltf.’s design was not new or original, 
having regard to certain prior users :—Held: the 
form of defts.’ radiator was identical in substance 
with pltf.’s design, & the prior users were not ; 

Itf.’s design was new & original, & had been 
infringed.—-CARTWRIGHT v. COVENTRY RADIATOR 
Co. (1925), 42 R. P. C. 35). 

981. -—— Omission of novel part of design.) — 
W. the proprietor of a registered design for a tin oil 
can for cyclists, with rounded edges at the top & 
bottom, & other details, having discovered that 
A., whom he had at one time employed to make 
the cans for him, was infringing the design, coin- 
plained. <A., after some correspondence, wrote 
a letter expressing his regret that he should have 
infringed the design, in any way & thereby under- 
took in the future not to manufacture, sell, or 
offer for sale, any cans similar to, or only colour- 
ably differing from W.’s 

W., subsequently discovering, as he alleged, that 
A. was again infringing, commenced proceedings 
against him, & moved for an interlocutory injunc- 
tion to restrain A. from infringement, & from a 
breach of his undertaking. 

Theo cans manufactured by A. were in all 
respects similar to W.’s except that the edges at 
the top & bottom were sharp. A. did not dispute 
the validity of W.’s design, but contended that the 
only novelty in W.’s can was the rounded edges, 
& that he, A. did not infringe :—Held: the only 
novelty in pltf.’s design was the rounded edges, 
& A. did not infringe. —WALKER & (0. v. SCOTT 
(A. G.) & Co., Lrp. (1892), 9 R. P. C. 482. 
Annotation :—Reftd. le Clarke's Design (1896), 2 Ch. 38. 

982. |—S. registered a design con- 
sisting of a conical tower in the form of a light- 
house with a spiral slide round it, the design being 
intended to be applied to a means of popular 
amusement called by S. a ‘‘ Helter Skelter.”” S. 
brought an action against W. for infringement of 
this design & obtained an interlocutory order for 
an injunction. W. afterwards made alterations 
in his tower, &, as altered it had a machiolated 
tower instcad of a lighthouse. A conical tower 
with a slide round it was old for the purpose. 
Plitf. contended that deft.’s tower, as altered, was 
still an infringement of his registered design & 
applied to commit deft., & obtained an order for 
committal, but the order was suspended on certain 
conditions :—Held: deft.’s tower, as altered, had 
not the only novel feature of pltf.’s design, namely, 
the lighthouse, & did not infringe pltf.’s design.— 
STAPLES v. WARWICK (1906), 23 R. P. C. 609, (. A. 

983. Addition of new part to part of 
registered design.|—SIMMONS v. MATHIESON & 
Co., Lrp., No. 0908, ante. 

984. Article produced on same principle — 
Different in style.) — Where pltf., who had 
registered a ‘pattern’? by sample without 
specification under the Designs Acts, moved tu 
restrain deft. from using a pattern, similar in 
principle, though differing in style, to his own. 

The ct. refused to grant an injunction, & 
ordered the motion to stand over till the hearing 
of the cause.—THOM v. SYDDALL (1872), 26 L. T. 
15; 20 W. R. 291. 


Annotations :-—Apld. Sachett & Barnes v. Clozenburg (1809), 
27 KR. PLC. 108. Refd. Glyn v. Weston Feature Film Co., 
[1916] 1 Ch. 261. 











C'. Obvtous or Fraudulent Imitation. 
985. Distinction between obvious & fraudulent.] 
—An article is an obvious imitation when it is 
apparent to the eye that it has been copied con- 
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Sect. 4.—Infringement : Sub-sect. 1, C.; sub-sect. 2. 
Sect.5: Sub-sects. 1 & 2.) 


sclously or unconsciously from the design. The 

phrase “ obvious imitation ’’ covers cases of fraudu- 

lent copying, though it is not confined to such cases. 

& it seems clear that the legislature in using the 

phrase ‘‘ fradulent imitation ’’ is contemplating 

an article that is fraudulent without being obvious. 

It would therefore seem to be contemplating a 

case in which the difference between the article 

& the design are obvious, & in which recourse 

must be had to extrinsic evidence to establish 

the fact of deliberate copying. In such a case 
the existence of comparatively unimportant 
differences from the design sufficient to prevent 
the imitation from being obvious is not a fact of 
which the imitator can avail himself & may indeed 
be one of the clements of the imitator’s fraud. - 

Rose v. PICKAVANT (J. W.) & Co., lirp. (1928), 

40 R.P. C. 320. 

986. Conscious imitation --- Producing substan- 
tial pp Pitf{fs. registered & sold a design 
in braid, applied to a boy’s jacket. Defts. sold 
jackets with a design in braid applied to them, 
which jackets were substantially of the same shape 
as pltf.’s. ‘he designer of defts.’ ornamented 
jackets had previously seen pltfs.’ article :—/Teld : 
defts. had made a ‘fraudulent imitation” of 
pltfs.’ design within the meaniny of 5 & 6 Vict. 
c. 100, 8. 7. 

A. fair imitation of a design is not prohibited by 
5 & 6 Vict. c. 100, 8. 7, but, under the words ‘ an 
such design, or any fraudulent imitation thereof, 
there may be a case where, although there are 
slight variations, the ‘ design’ itself has been 
applied ; fraudulent imitation ” is equivalent to 
conscious imitation, where, that is, aman, having the 
design before him, knowingly imitates, & that 
imitation is not sufliciently original to be protected 
as a fair imitation. --BARRKAN v. LOMAS (1880), 28 
W. Rt. 973. 

Annotations :~ Reid. Sachett & Barnes ». Clozenberg (1909), 
27 K.P. OC. 10t5; Glyn v. Weston Feature Film Co., 
11916) 1 Ch. 261, 
987. ——~.|-—Both pltfs. & defts. were 

calico printers. DVltf{s. had registered four designs, 

& some months after registration discovered that 

goods bearing designs similar in effect to theirs 

were being sold by defts. Defts.’ designs did not 
actually reproduce the minutia of pltfs.’ designs, 
but they were a combination of similar drawings 
so arranged & coloured as to produce a similar 
effect. Defts. admitted that they had sub- 
mitted pltfs.’ designs to their artist in Paris so 
that he might, whilst producing the same effect, 
which was the fashion in vogue, avoid imitating 
the minutia of pltfs.’ designs. The question 
arose whether a registered design, consisting of a 
dominant & of subordinate parts so arranged as 
to produce a certain general effect could be infringed 
by a design producing a similar cllect, although 
such design imitated neither the dominant nor 
the subordinate parts of the original & registered 
designs. 1t was contended that general effect 
could not be registered :—Held: defts.’ design 
was in a legal sense a “ fraudulent & obvious 
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986i. Consctousimitation—Producing stove called the 
substantial similarity.|}—T tis. were 
registered owners of an industria] an industrial 


design for a cook-stove, called the 


the ornamentation, 
** Royal National, 
9-25," & subeedneney registered it as 
esign. 

by pltfs. for infringeinent, & for an 
order to expunge defts.’ design from 
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imitation’ within Patents, Designs, & Trade 

Marks Act, 1883 (c. 57), 8. 58, as the general effect 

of defts.’ design was a reproduction of that of pltfs., 

& could not have been produced without copying 

the ideas of pltfs. & the ct. would grant an injunc- 

tion against defts. until the trial.—GRrAFTON v. 

Watson (1884), 50 L. T. 420; affd., 51 L. T. 141, 

CU. A. 

Annotations :—Apld. Sherwood & Cotton v. Decorative Art 
Tilo Co. (1887), 4 R. vb. C. 207. Consd. Novill rv. Bennett 
(1898), 15 Rt. PP. C. 412. Distd. Pilkington v. Abrahams 
(1914), 328 2. B.C. 61. Apid. Wallpaper Manufacturers 
" Derby Paper Stainiug Co. (1925), 42 Ro. P. Cc. dfs. 
Reid. Rose v. Pickavant (1923), 40 BR. P. C. 320, 

988. -—— |—SHERWOOD & COTTON et. 
Decorativie Arr TILE Co., No, 895, arte. 

989. | — The proprietor of a 
registered design for a dinner set in porcclain, 
brought an action against a person who was selling 
a dinner set in earthenware, alleging that deft.’s 
design was an imitation, & gave notice of motion 
for an interlocutory injunction. The nature of 
pitf.’s design was stated to be “ richly embossed 
shape.” Deft. gave notice of motion to strike 
pitt.’s design oft the Register. By arrangement 
the motions were heard on aftidavit evidence & 
treated as the trial of the action. The dishes, ctc., 
of the two sets were nearly of the same size, & 
were both elliptical in shape. The ornamental 
decoration was, in the opinion of the judge, dis- 
similar :—Held: assuming deft. had imitated 
plif.’s design in desiring to rival it, there was no 
such similarity as to amount to an infringement, 
& deft. not pressing his motion, the action & motion 
to strike off were both dismissed. 

The two things are, according to my eye, quite 
different. There are some resemblances, & 
fcounsel] says: ‘‘ We know that they had our dish 
before them & were aware of it, & no doubt they 
imitated in the sense of wishing to rival them & 
bring out something which would attract public 
attention & become fashionable.’’ That, of course, 
may be conceded 3; but where did the similarities 
come from? It is for defts., according to him, 
to explain when once the similarities are established, 
the want of good faith on their part. ‘' It is not,”’ 
he says, ‘‘ my business to show the presence of bad 
faith.’ I demur to that unless you establish such 
similarities as of themselves constitute an infringe- 
ment (KEKEWICH, J.).—DEMARTIAL & Co. ev. 
Booty (1892), 9 R. P. C. 409. 

990. -J—HaArrer (oun) & Co., Irp. 
v. Wrhicgut & BUTLER, LAMP MANUFACTURING Co., 
Lyrp., No. 914, ante. 

991. | — WALLPAPER MANU- 
FACTURERS, LTD. v. DERBY PAPER STAINING Cv., 
No. 924, ante. 

992. Adoption of general idea— Difference in 
treatment.}—This was an action for infringement 
of a registered design for lace. Pltfs.’ design 
consisted of a scollop or border formed of roses at 
intervals, connected by ares of five little rings with 
open-work centres; inside this was a flowing 
backing consisting of a continuous branch of coral, 
the centre line being open work, a branch extending 
to each rose, & there being also a little detached 
branch of coral inside the general line & between 


























tion of defts.’ dosign should be 
expunged from the Register.—FINDLAY 
D, OTTAWA FURNACE & FOUNDRY Co.,, 
Lrp. (1902), 22 C. L. T. 200; 7 Exch. 
C’. It. 338.— CAN, 


manufactured a 


In an action 


“ Royal Favourite, 9-25," which, as 
a special article of their manufacture, 
had become well known to the trade. 
Defts. procured one of such stoves, 
caused a model to be nade from it, &, 
with some minor alterations, chiefly in 


the Register, the weight of evidence 
established that defts.’ design was an 
obvious imitation of that of pltfs. :— 
Held: dcf{ts. should be enjoined from 
infringing pltfs.’ design, & the registra- 


m. Fraudulent imitation.}-— The ct. 
Will restrain the imitation of a trader’s 
distinctive device & get up where the 
innitation is caleulated to deceive. 
Where the imitation is fraudulent the 
ct. will not = serutinise the small 
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each rose. The design was placed on a ground 
work of point de Paris lace. Defts.’ design 
alleged to be an infringement had a scollop con- 
sisting of a large circular design formed of six little 
rings surrounding an oval, all with open-work 
centres, in place of pltfs.’ roses, connected by 
open-work arcs; inside, a flowing backing of 
regularly shaped branch work, more like foliage 
than coral, the ends of the branches not being 
abrupt, with a branch extending to each rose, but 
no detached branch. ‘he whole was placed on 
a similar ground work to pltfs.’ Defts. denied 
infringement, & alleged that pltfs.’ design was not 
novel or original, but this latter defence at the 
trial was only alleged as to the details of the 
design, not to the whole combination :—Held: 
pltfs.’ design was novel & valid, but had not been 
infringed, the differences being so considerable 
that the one could not be mistaken for the other. 
The action was dismissed with costs, except those 
of the issue of novelty, which were given to pltfs. 

The general idea of the design is old; that is to 
say, the design of a scolloped border with a flowing 
backing, & even the class of border & the class of 
backing is old in each case, & even a coral backing 
with a scolloped border was not novel. ... The 
desipn is good, in my opinion, because it is a special 
& very pretty example of the general idea that I 
have referred to. It is a valid claim for a com- 
bination, &, as so treated, it appears to me to be 
original, &, as I have said, extremely pretty one 
too. But, this being so, in my opinion there has 
been no infringement. The design of defts. is 
not, in my opinion, an imitation of pltfs.’ design, 
treated, as 1 have said it ought to be, as a com- 
bination design. The differences are so consider- 
able that, in ny opinion, no one could, or would, 
mistake one design for the other or confuse the 
two... . Itappearsto me that the resemblances, 
so far as they exist, are only in those general ideas 
of pltfs.’ design, which were, as 1 have said, 
common «& old; & this view of mine is really in 
accordance with the expert evidence, taken as a 
whole (RomEr, J.). BIRKIN & Co. vo. PRATT, 
Hurst & Co., rp. (1895), 12 RB. P.O. 371. 

993. ——— -|\—This was an action for 
infringement of a registered design for tombstones. 
Pitf.’s design showed a stone 2 feet 5 inches high 
& 2 feet 92 inches in width, having on either side 
un octagonal pinnacle supported by a_ black 
porcelain pillar, with moulded brass & caps & 
three black studs or buttons. Deft.’s stone, 
Which was plain, was of the same width as the 
pltf.’s but) was 1 foot 6% inches higher. ‘There 
was a pinnacle on each side of the headpiece 
supported by a black porcelain pillar, but the 
pinnacles were oblong two sided instead of being 
octagonal :—Held: there was no infringement, & 
though defts. might have imitated pltf.’s general 
idea, they had not taken his registered design.— 
HOLDEN v. TIODGKINSON BrotTuers (1904), 22 
R. P. C. 102. 





SUB-SECT, 2.—INFRINGEMENT BY RETAIT 
DEALER. 

994. Necessity for knowledge of registration.]— 
The owner of certain registered designs brought an 
action claiming an injunction & damages for 
infringement, & for having sold & exposed for sale 
goods bearing some of these designs or colourable 
limitations thereof, against defts., who were not 
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manufacturers but agents for the sale of goods 
on commission. The main defence relied on was 
that defts. had sold no goods to which any design 
of pitf. or any imitation thercof had been applied, 
knowing that the same had been so applied, with- 
out the consent of pltf., it was admitted that 
defts. had sold goods bearing designs similar to 
certain of pltf.’s designs without such knowledge : 
—Teld: defts. had not sold with knowledge that 
the designs were registered, or that they had been 
applied without the consent of the registered pro- 
prietor; there was no intention to sell or expose 
for sale proved on the part of defts. since they 
acquired such knowledge.—SmITH v. ROBERTS 
(Lewis) & Co. (1888), 5 K. P. C. 611. 

995. .|}—This was an action for infringe- 
ment of a registered design for powder puffs. 
Deft. admitted that he had purchased three puffs 
infringing the design, one of which he had sold to 
an unknown customer, & another to pltf., on 
which occasion he first was informed that the puffs 
were an infringement. Deft. then at once pro- 
mised to sell no more, & removed the third puff 
from his shop window ; but deft. declined to give 
a formal undertaking demanded by pltf.’s solr. 
not to scll any more. Pltf. then commenced an 
action. Pltf. took out a summons for judgment 
under RN. S. C., Ord. 32, r. 6, contending that as 
deft. admitted that he had still an infringing 
article in his possession, he ought to have given 
the undertaking, & that pltf. was therefore 
entitled to an injunction. The action was dis- 
missed, with costs.—JAN v. GROSSMAN & SKFWES 
(1895), 12 R. P. C. 5387, 








— 


Srecr. 5.—LEGAL PROCEEDINGS. 
Sun-sner, J.--JURISDICTION. 


996. County court.]|—M. registered as a design 
a picture of a basket, stating that his claim was 
for the pattern of the basket, consisting in the 
osiers being worked in singly & all the butt ends 
being outside. M. commenced an action in the 
county ct. for infringement of this design. The 
action was tried before the judge & a jury. Deft. 
alleged the design was not novel, & was not a 
proper subject of registration. The jury found a 
verdict for pltf. on the question of novelty, but on 
the application of deft. for a new trial, the judge, 
doubting whether the design was a proper subject 
for registration, gave deft. leave to appeal :—Jleld : 
what pltf. had registered was, in reality, a process 
or mode of manufacture, & was not a design within 
the meaning of the Patents, Designs, & Trade Marks 
Act, 1883 (c. 57).—-Moopy wv. TREE (1892), 40 
W.R. 558; 8 T. L. R. 511; 9 RK. P. C. 3388. 
Annotalions :-—Distd. Bayer». Symington (1907), 24 R. PLC. 

65. Refd. Ze Clarke’s Design, (1896] 2 Ch. 38; Pugh ov. 

Riley Cycle Co., [1912] 1 Ch. 613; Allen West v. British 

oe Hlectric & Munufacturing Co. (1916), 33 

—— .]— See 1907 Act, ss. 72, 02. 

Palatine Court of Lancaster.|——See Chancery of 
Lancaster Act, 1890 (c. 23), s. 3. 

Scottish & Irish courts.|— See 1907 Act, ss. 94, 95. 





SuB-SECT, 2.—RECTIFICATION OF REGISTER. 

See 1907 Act, 8. 93. 

997. Jurisdiction of court to order rectification— 
In action for infringement—Though rectification 
not applied for.]}—(1) Pitfs., as proprietors of six 


a i a a ee 


differences so carefully, but will look 
at the general get-up as well as the dis- 
tinctive features in order to ascertain 


whether there is any likelihood of 
deception.—HATTINGH’sS YEAST, LTD. 1”. 
FRIEDLIN, [1919] IT. P, D. 417.—S. AF, 


PART IV. SECT. 5, SUB-SECT. 2. 
n. Hachequer Court of Canada.) -- 
The Exchequer Ct. of Canada has sole 
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Sect, ee proceedings : Sub-sects, 2, 3, 4, 5 





designs registered in class 15 for cloth for fancy 
vestings, brought an action for infringement. 
On their forms for application pltfs. stated as 
follows: “ The novelty being the ey epee of 
stripes between the edges of the picce & the ground 
pattern, as shown in the representations.” Defts. 
pleaded non-infringement, prior user, the want of 
novelty, & denied that pltfs. were the authors of 
the registered designs. At the trial pltfs. set up 
a broad claim for cloth having woven borders 
between the ground pattern & the plain margins 
at the edges of the cloth, with the novel feature 
of an additional border & plain margin on one side 
only of the ground intended to be cut off & uscd 
for pocket bindings :—Held : as regards the feature 
of the designs alleged at the trial to be novel, 
namely, the additional border, pltfs. were not the 
authors thereof, & fancy vestings with a plain 
margin & a composite stripe border were not 
new at the date of registration, & pltfs. could 
not claim this broad feature as a novelty, & there 
was no substantia] novelty or originality in any of 
the designs. The action was dismissed with costs. 

(2) Defts. by their defence denied that any 
of the designs were new or original, & they denied 
infringement, & under orders made in the action 
upen pltfs.’ application, they furnished two sets 
of particulars of the want of novelty, anticipation 
& prior user alleged. There was not any cross 
application by defts. to rectify the Register, but 
as the action has been conducted throughout by 
both parties upon the footing that all the defences 
raised could be dealt with in the action I have 
determined to deal with it in the same way without 
raising any objection of form (SWINFEN EADY, J.). 
—DoBLE v. SPAENDONCK (1910), 27 R. P. C. 440. 

998, —— ——a|—SMITH v. GRiaa, Limn., 
No. 1005, post. 

999. Registered proprietor out of juris- 
diction.} — Rte Cook & BERHEIMER (Co.'s 
REGISTERED DESIGN (1913), 30 R. P. C. 407. 

1000. Rectification of name on register—Limited 
company changing name.|—J?e PNEUMATIC TYRE 
ae REGISTERED DESIGNS (1894), 11 R. P. C. 
636. 

1001. ——— Design inadvortently registered by 
agent in own name.|——A design was registered by 
the instructions of the author, but was in- 
advertently registered by the agent in his own 
name. The author of the design moved to vary 
the register by removing the agent’s name & 
substituting his own name as the proprietor of the 
design. The agent did not appear, &, as it 
appeared by the evidence that it was a case of 
mistake & not fraud on the part: of the agent, the 
order was not opposed by the Comptroller. The 
order was made, but no order was made for costs 
except asto the Comptroller’s costs.— Re GROCOTT’s 
DeEsIGNn (1899), 17 R. P. C. 139, 

1002. Manufacture exclusively outside United 
Kingdom—Cancellation postponed to allow manu- 
facture within United Kingdom.| — Applications 
were made under 1907 Act by EK. to cancel the 
registration of two designs (Nos. 614,643 & 615,469) 
registered by T. for filing wires for use in con- 
nection with loose leaf binders or files, on thie 
ground that the designs were used for manufacture 
exclusively or mainly outside the United Kingdom. 
The applications were opposed by D. who had 
acquired the copyright in the designs by assign- 








original Jurisdiction to entertain pro- 
ceedings for expunging a registored 
industrial design, & should exercise 


such jurisdiction 


without concerning 
jtself with proceedings begun in a 
provincial ct. for the same purpose.-— 
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ment from T. Jt was admitted that as regards 
design No. 615,469 there had been no manufacture 
either in the United Kingdom or abroad at the 
time of the application. As regards No. 614,648 it 
appeared that the design had been used for manu- 
facture exclusively outside the United Kingdom 
at the date of the application, but it was contended 
that satisfactory reasons had been given for non- 
use in the United Kingdom up to that time, 
& that, as to the future, arrangements had been 
made for manufacture to an adequate extent in 
this country. The arguments in support of this 
contention were (a) that 1). was entitled to a 
reasonable time to commence work in this country 
& that period had not been exceeded, (b) that the 
impossibility of getting the necessary machines 
for manufacture earlier was in any case a sufficient 
excuse for not commencing work at an earlier 
date, (c) that ID. had made all reasonable efforts 
to get such machines, & that in fulfilment of an 
agreement made between D. & T. the designs had, 
in fact, been assigned to D. before the commence- 
ment of these proceedings, while the first two 
machines were delivered within a fortnight of the 
filing of the application, & (d) that there was, in 
fact, at the time of the hearing, adequate manu- 
facture of the design in the United Kingdom :— 
Held: (1) as regards design No. 615,469 there 
was no manufacture anywhere at the date of the 
application, & consequently the application failed. 
(2) As regards design No. 614,643 although the 
design was used for manufacture exclusively 
outside the United Kingdom at the date of the 
application, the proprietor of a design was entitled 
to a reasonable time to commence working in 
the United Kingdom, & as before the date of 
application arrangements had been made which, 
when completed, would result in an adequate 
manufacture of the design in the United Kingdom, 
the proper order was that the registration should 
be cancelled, not forthwith, but six months fron. 
the date of the order, unless in the meantime it 
was shown to the Comptroller’s satisfaction that 
the design was manufactured to an adequate 
extent in the United Kingdom.—ve TIMMLER’S 
DESIGNS (1914), 81 R.P.C. 59. 


SuUB-SECT, 3,—INJIUNCTION, 


Injunction generally.|—See INJUNCTION, Vol. 
XXVITI., pp. 355 et seq. 

1008. Interim injunction— Necessity to prove 
novelty.|-—LIrPMAN v. BrancnH & Sons (1896), 40 
Sol. Jo. 771. 

1004. Validity genuinely in dispute.] — 
WHITELOCK v. AUTOMATIC PHONOGRAPH Co. (1908), 
26 R. P. C. 615. 

1005. -|—In an action for infringe- 
inent of a registered design the ct. will, as a gencral 
rule, refuse to grant an interlocutory injunction if 
the registration is of recent date & its validity is 
genuinely disputed. 

Qu: whether in order that the validity of a 
design may be put in issue, an application must 
be made to cancel the registration of the design.— 
Smirn v. Griaa, Irn., [1924] 1 K. B. 655; 93 
lL. J. K. B. 237; 130 L. T. 697; 40 T. L. R. 248 ; 
68 Sol. Jo. 561; 41 R. P. C. 149, C. A. 

1006. Final order by consent—Right to move in 
open court.|—Where pitf. in an action for the 
infringement of his registered design, or trade 











Kestein v. O-PeE-CHER Co., LTov., 
[1927] 3 D. lu. KR. 160; [1927] Exch, 
Cc, R. 1456.— CAN. 


Part 1V.—DESIGNS. 


mark, or patent, is proceeding to obtain a judgment 
restraining the infringement, it is desirable that 
some publicity should be given to the order; 
&, although deft. has consented to the order, pltf. 
is entitled to the costs of moving in open ct. & not 
merely to such costs as would have been incurred 
by applying by summons in chambers.—-SMITH 
(J. T.) & JonEs (J. E.), Lrp. v. SERVICE, REEVE & 
Co., [1914] 2 Ch. 576; 83 L. J. Ch. 8763 111 1. T. 
669; 307. L. R. 599; 58 Sol. Jo. 687. 


Annotation :-—Refd. Performing Right Soc. v. Mitchell & 
Booker (Palais de Danse), [1924] 1 K. B. 762. 


Sup-suct. 4.—ACTION FOR PENALTY. 

1007. What penalty awarded.] — The  pro- 
prietors of a registered design for a combination of 
a bassinette & mail cart brought an action for 
infringement, claiming two penaltics of £50 each. 
Defts. alleged that the design was not new or 
original & called evidence to show that a similar 
design had been previously published. The 
jury found that there had been no prior publica- 
tion. Judgment was given for pltfs. for £100 & an 
injunction.—Riverr ve. Grimsnaw (1894), 11 
RP, Ci S51, 

1008. -}—This was an action for infringe- 
ment of a registered design for lace. TDefts. did 
not say that pltfs.’ design was not new & original, 
but they alleged that, by reason of the publication 
of other lace designs, plifs.’ design could not be 
widely construed & held to cover the design of 
defts.’ lace :—JIcld : on a comparison of the two 
designs, defts.’ design was a clear infringement. 

Order made for an injunction, with costs, setting 
off any costs incurred on account of a claim by 
pltfis. to a narrow width of lace, which was aban- 
doned, & a penalty of £10, defts. undertaking to 
deliver up all infringing lace.—-OLIvier & Co. v. 
THORNLEY & Co. (1896), 13 R. P. C. 490. 

1009. Penal action—Interrogatories not allowed. 
——By Patents, Designs & Trade Marks Act, 188 
(c. 57), s. 58, which prohibits infringements of 
copyright in registered designs, it is enacted that 
‘“any person who acts in contravention of this 
sect. shall be liable for every offence to forfeit a 
sum not. exceeding £50 to the registered pro- 
prietor of the design, who may recover such sum 
as a simple contract debt by action” :—Held: a 
sum so forfeited must be taken to be a penalty, 
& pltf. in an action to recover such a sum is not 
entitled to interrogate deft. as to the infringe- 
ments charged.—SaAuNpDErs v. Wikrr, [1892] 2 
Q. B. 3821; 62 1. J. Q. B. 87; 67 L. T. 207; 40 
W. R. 694; 8 T. LL. R. 650; 36 Sol. Jo. 501; 4 
Roi, C. A. 

Annotations :— Folld. Astle ». Mansficld (1905), 22 R. P. C. 
356. Mentd. Re Derbyshire County Council & Derby 
Corpn., 11896] 2 Q. B. 53; Thomson v. Clanmorris, [1900] 
oo: Ma Jarvis v. Surrey County Council, [1925] | 
1010. J—The registered proprietors 

of a design commenced an action for infringe- 

ment, claiming an injunction, damages or altcrna- 
tively penalties ; & delivery up. Pltfs., however, 
under an order electcd to claim penalties & not 
damages, & amended their statement of claim 
accordingly. Deft. denied infringement & alleged 
the invalidity of the design. Pltfs. then applied 
for leave to deliver interrogatories. Some of the 
proposed interrogatories related to the acts 
complained of & others to the issue of novelty. 


ee 
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The application was adjourned into ct. :—eld: 
the action was substantially an action to recover 
penalties, & leave to deliver interrogatories was 
refused.—Titrus ASTLE, LTD, v. MANSFIELD (1905), 
22 R. P. C. 356. 


SuB-sSEcT. 5.—IN RESPECT OF THREAT OF LEGAL 
PROCEEDINGS. 

1011. Common law action—On proof of mala 
fides—é& resulting damages.|—Declaration in case 
stated that pltf. was a printer of silk goods, & 
had delivered to deft. a lot of such goods, in which 
were woven fabrics of silk, printed by pltf. with a 
design for the ornamenting of them, which had 
been published by pltf. to deft. & others; & pitf. 
was about to print other fabrics of silk with the 
same design, & to publish the same in the way of 
his trade for gain; of all which deft. had notice: 
but deft., contriving to deceive, injure & defraud 
pltf., & induce him to desist from printing more 
with the design & to deprive him of the gains he 
would have nade & to cheat him of the bencfit of 
the design, & to acquire the same for the sole 
benefit of deft. & to put pltf. to expense, falsely, 
fraudulently & deceitfully represented to pltf. that 
in the lot there was a copy of a registered pattern : 
—Held: the declaration showed a cause of action, 
it appearing that deft. had knowingly uttered a 
falsehood with the design to deprive pltf. of a 
benefit & acquire it to himself, & the damage 
naturally flowing from pltf.’s belief & the innuendo 
was unnecessary, & could not therefore be the 
ground of an objection to the declaration.— 
BARLEY v. WALFORD (18416), 9 Q. B. 197; 15 
T. J. Q. B. 869; 10 Jur. 917; 115 Ic. R. 12493 
sub nom. BAILEY v. WALFORD, 7 lL. T. O. S. 252. 


Annotations :-—Retd. Wren v. Wield (1869), 20 L. T. 1007. 
Mentd. Kichardson v. Silvester (1873), L. R. 9 Q. B. Bt; 
Low v. Bouverie, [1891] 3 Ch. 82. 


Statutory et eta aE 1907 Act, s. 61. 

Threats action in connection with patents.|— 
See PATENTS, Vol. XXXVI., pp. 844-854, Nos. 
3315 -3422, 


Sun-SEcT. 6.—PRACTICE AND PROCEDURE. 

1012. Amendment of particulars of objection.|— 
The rule of practice in a patent action that deft. 
will be allowed to amend his particulars of objec- 
tions on terms that pltf. may elect to discontinue 
his action, & deft. bear the costs subsequent to 
the delivery of his first particulars, is applicable to 
actions to restrain infringement of copyright in 
registered designs.—Mornris WILson & Co. Uv. 
CovENTRY Macuinists C'o., [1891] 3 Ch. 418; 60 
L. J. Ch. 524 ; 40 W. R. 152; 8 R.P. C. 358. 
annption :—Consd. Woolley v. Broad, {1892} 2 


1013. ——.]—WoonLEy v. Broap, No. 957, 
ante. 

1014. Successful appeal from refusal of Comp- 
troller to register—Right of Comptroller to costs.|— 
The question whether appcts. should pay the Comp- 
troller’s costs [on a successful appeal from refusal 
of Comptroller to register] was argued at a separate 
hearing, & appcts. contended that the main ques- 
tion decided in this case had been decided on a 
previous application by D., & that under the 
circumstances no costs should be given to the 
Comptroller :—Held: on T.’s application the 


A ees a ee a eer ene mri Ean 


Q. B. 


PART IV. SEOT. 5, SUB-SECT. 6. 
0. Particulare—Of prior uaers.}—CALPERN 0. SHORE, [1926] 1 D. L. R. 631; [1926] 1 W. W. R. 209; 35 Man. L. R. 


424.—OAN. 
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Sect. 6.—Legal proceedings: Sub-sect 6. 


& 7. Part V. Sects. 1 & 2 
1&2.) 
Matter upon which appets. relied had not been 
pressed, & was not dealt with in the judgment ; 
there ought to be uniformity in the practice in 
regard to trade marks & designs; the case could 
not be treatcd as a test case; & the costs of the 
Comptroller should be borne by appcts., but in 
those costs there should not be included any costs 
of the separate discussion as to costs. - te BRAMP- 
TON RBroruers, Lrp.’s Application, [1926] Ch. 
rt > 051.3. Ch. 2855 1311.7. 750: 483. P. C, 
2» 


Sects. 
Sub-sects, 


Srcr. 6.—ASSIGNMENTS AND LICENCES. 


1015. What amounts to licence—Publication of 
book of designs—Book containing notice that 
designer’s permission necessary.]|—Di LA BRAN- 
CHARDIERE v, E.very, No. 9514, ave. 
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Sect. 7.—OFFENCES. 

See 1907 Act, s. 89. 

1016. Pirating design—What must be proved.]— 
A conviction under 5 & 6 Vict. c. 100, ss. 7 & 8, 
for exposing to sale an article of manufacture to 
which a registered design had been applied, did 
not state that deft. had received knowledge that 
the consent of the proprietor had not been given 
to such application. The conviction & depositions 
taken before the magistrate were removed in this 
ct. by certiorari. 'The depositions left it uncertain 
whether it had been proved before the magistrate 
that deft. had received the notice required by the 
statute, or only notice that the proprietor had not 
consented to the exposure of the article for sale ; 
but it was stated in the affidavits that a sufficient 
notice was, infact, proved before the magistrate :— 
Held: the conviction was had; & there were no 
satisfactory materials to enable the ct. to amend the 
conviction under Quarter Sessions Act, 1849 
(c. 45), 8. 7.—R. v. Wetec (1851), 17 l. T. O. S. 
105; 15.3. P. 338. 


Part V.—Trade Names and Passing Off. 


Srzcr. 1.—IN GENERAL. 


1017. Right of trader—No right to pass off goods 
as those of another.] — Declaration stated that 
pltfs., manufacturers of cutlery, were accustomed 
to mark their knives with certain marks denoting 
their manufacture, & that defts., intending to 
injure pltfs., did fraudulently impose similar marks 
on knives made by defts., to induce the public to 
believe that the knives made by defts. were 
manufactured by pltfs., etce.:—Held: it was 
properly left to the jury to consider, whether there 
was such a resemblance between defts.’ marks & 
those used by pltfs., as was calculated to deceive 
the public ; & whether defts. used the marks with 
an intention to deceive. 

No person has a right to sell his own goods as & 
for goods manufactured by another person.— 
RopGeERS v. Nowiia. (1847), 5 ©. B. 1093; 17 
I. J.C. P. 52; 103. T. O. 8. 88; 11 Jur. 1039; 
136 H.R. 816. 

Annotations :— Rofd, Reddaway v. Bentham Hemp-Spinning 
Co., (1892) 2 Q. B. 639; Bow v. Hart, (1905) 1K. 3. 592. 
1018. —— ——.]—-One trader cannot, without 

infringing the rights of another trader, represent 

goods which are not that other trader’s goods or are 
not that other trader’s goods of a particular class 
or quality to be that other trader’s goods or that 
other trader’s goods of that particular class or 
quality.— Spanpina & BrorHers v. GAMAGE 

(A. W.), Lrp. (1915), 841..35.Ch. 4403; 31 T. 1. RR. 

328, IT. L. 

1019. To refer to rival’s goods.|—(1) A 
trader has a right to make & scll machines similar 
in form & construction to those made & sold by a 
rival trader, & in describing & advertising his own 
machines to refer to his rival’s machines & his 
rival’s name, provided he docs this in such a way 
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as to obviate any reasonable probability of mis- 
understanding or deception. 

(2) There is another way in which goods not 
pltfs.’ may be sold as & for pltfs. A name may 
be so appropriated by user as to come to mean the 
goods of pltfs., though it is not, & never was, 
impressed on the goods, or on the packages, in 
which they are contained, so as to be a trade mark, 
properly so called, or within the recent statutes. 
Where it is established that such a trade name 
bears that meaning, I think the use of that name, 
or one so nearly resembling it as to be likely to 
deccive, as applicable to goods not plitfs.’, may be 
the means of passing off those goods as & for 
pitfs.’ just as much as the use of a trade mark ; 
& I think the law, so far as not altered by legisla- 
tion, is the same (LORD BLACKBURN).—SINGER 
MANUFACTURING Co. v. Looa (1882), 8 App. Cas. 
15; 521. J3.Ch. 4815 48 L. 7.38; 31 W. 2. 325,11 T.. 
Annotations :—.1s to (1) Apld. Re Leonard & Hilis’s Trade 

Mh., Leonard & Ellis v. Wells (1884), 26 Ch. D. 288. 

Distd. Slazenger v. Felthum (1888), 6 R. P.C. 531; Singer 

Manufacturing Co. v. Spence (1893), 10 R. P. CC. . 

Consd. Powell v. Birmingham Brewery Co., [1896] 2 Ch. 

O64; Armstrong Oller Co. 7 Patont Axlebox & Foundry 

Co. (1910), 27 R. P.O. 362. Distd. Pullman v. Pullman 

(1919), 36 lk. P. C. 240. Refd. Symington v. Footman, 

Pretty (1887), 561. 7.696; Jay rv. Ladier (1888), 40 Ch. D. 

619; Reddaway v. Bentham Hemp-Spinning Co., [1892] 

2 Q. B. 639; Reddaway v. Banham, [1896] A. C. 199 ; 

Bourne v. Swan & Edgar, Jée Bourno’s Trade Mk., {1903) 

1 Ch. 211; Weingarten v, Bayer (1903), 88 L. TV. 168; 

Kinnel v. Ballantine (1909), 27 HN. P. C, 1855, Horlicks 

Malted Milk Co. v, Summerskill (1916), 114 L. 1. 484; 

Goddard v. Watford Co-op. Soc. (1921), 41 R. P. C. 218. 

As to (2) Apld. Goodfellow v. Prince (1887), 35 Ch. D. 9. 

Consd. Borthwick v. Evening Post (1888), 37 Ch. D. 449; 

Free Fishers & redgers of Whitstable v. Eliott (1888), 

4T. L. R. 273; Powell v, Birmingham Vinegar Brewery 

Co., (1894) 3 Ch. 449. 

1020. Test of infringement of right—-Whether 
public misled.}|— LEE v. HAtey, No. 11380, post. 


1017 i. Right of trader-—No right to 
pass off goods as those of another.jJ— 
The principle on which the et. protects 
trado marks is, that it will not permit 
uw person to sell his own goods as the 
goods of another; a person, therefore, 
will not be allowed to use names, marks, 
Jetters, or other indicia, by which he 
may pass off his own gouds to pur- 


chasers as the manufacture of another 
person.—McCaLu v. THEAL (1880), 28 
Gir. 48.—CAN, 

1017 ii. ——.]-——CANADA Purn- 
LISHInG Co,, LtTp. & Beartry v. GAGE 
(1885), 11 S, C. R. 306.—CAN. 

1017 iii. .]—No trader im- 
porting goods can lawfully adopt a 
trade mark which is calculated to cause 
his goods to bear in the market the 











samo name as those of a rival trader.— 
TAYLOR UV. VIRASAMI CHETTI (1882), 
1, L. R. 6 Mad, 108.—IND. 

he ——.])— DUN vv. CROYSDILL 
(1889), 18 Kk. L. O. &8. 243.—CAN. 

1020 i. Vest of infringement of right— 
Whether public misled.}—The name of 
the British Columbia Permanent Loan 
& Savings co. is not so similar to the 
name of the Canada Permanent Loan 


Part V.—TRADE NAMES AND PAasstna OF. 


Stct. 2.—TRADING NAMES OF BUSINESSES. 
SuB-sEcT. 1.—IN GENERAT.. 


1021. Right to assume business name.] —-Every- 
body has a right to assume another name; he 
may take a business name & trade under it 
(COLERIDGE, J.).—R. v. Wiitmore (10914), 10 
Cr. App. Rep. 204, C. C. A. 

1022. Right to nom de plume.|—G. L. invented 
a an0m de plume by which her contributions to a 
newspaper were signed & known. The name was 
also used by her on cards or certificates of member- 
ship of a league instituted by her for the purposes 
of the same paper :—IHleld: as against the pro- 
prietor of the paper G. L. was entitled to the exclu- 
sive right to print, publish, & use her nom de 
plume after her connection with the publication 
had ceased.—LANDA v. GREENBERG (1908), 24 
T. L. R. 4413; 52 Sol. Jo. 354. 

Right to trade under own name.|-——See Sub-sect. 
post. 

Registration of business names.| —Sce Sub-sect. 

3, post, 


§) 
“9 


Sun-SEcT. 2.—RIGuHT To USE Own NAMR. 
1023. General rule— Person entitled to trade in 





own name.|—BURGESs v. Burarss, No. 1155, 
post. 

1024, ——~- ———.]—-NICHOLLS v. KIMPTON (1887), 
3°). L. R. 674. 

1025. —— Though occasional confusion 


results.|— TURTON v. TURTON, No. 1150, post. 
1026. .|—A man, so long as he 
acts honestly, may trade under his own name, 
even though the similarity of such name to the 
name under which another person has previously 
been trading may occasionally lead to confusion 
or lead to the goods of the one being mistaken for 
the goods of the other trader.—AKtT. HOMMEL, 
TH a:sMATOGEN v. TlOoMMEL (1912), 56 Sol. Jo. 399. 
1027. In absence of misrepre-~ 
sentation & fraud.]—Although, in the absence of 
fraud or false representation, a man is entitled to 
carry on business in his own name in competition 
with a similar business, previously well established 
under the same name, notwithstanding that con- 
fusion & mistake may in consequence arise, yet, if 
he has never carried on such a business on his own 
account or in partnership with others, he cannot, 
by promoting & registering a co. with a title of 
which his name forms a part, confer upon that co. 
the rights which he, as an individual possesses in 
the use of that name.—FInr Corron SPINNERS 
&% DOUBLERS’ Assocn., Lrp. & CasH (JOIN) 
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[1907] 2 Ch. 184; 76 L. J. Ch. 670; 97 L. TT. 
45; 23T. L. R. 5387; 14 Mans. 285; 24 R. P.C. 
533. 

Annotations :—-Apld. Kingston, Miller v. Kingston, [1912] 











1h. 575: Waring & Gillow », Gillow & Gillow (1916), 32 

eas lt. 389. Consd. Dorman rv. Meadows, [1922] 2 Ch. 

1028, ——— .}—JAMIESON & Co. v. JAMIF- 
SON, No. 115], post. 

1029. ———.] —VALENTINE MEAT JUICE Co. 


v. VALENTINE EXTRACT Co., Lrp., No. 1038, noat. 














1030. j\—Casn (J. & J.), Trp. v. 
Casi, No. 1039, post. 
1031. .|—John Brinsmead & Sons, 


Tid., the well-known pianoforte makers, brought 
an action against Edward George Stanley Brins- 
mead, a pianoforte manufacturer, & Waddington 
& Sons, Ltd., pianoforte dealers, to restrain them 
from passing off pianos made by Stanley Brins- 
mead as & for the pianos of pltf. co., & they also 
charged defts. with conspiring together to so pass 
off the pianos. Pitf. co. put on the fall of their 
pianos the words ‘‘ John Brinsmead & Sons, 
Tondon,”’ in capital roman Jetters surrounded by 
lines. On the fall of the pianos made by deft. 
there appeared in a running hand the name 
‘* Stanley Brinsmead ”’ with a broad dash at the 
foot of the ‘*d”’ coming back under the whole of 
the name, & the word ‘‘ London” in printed 
roman characters underneath. In the curls of the 
initial ‘‘S ”’ in small letters were placed the names 
‘* Edward” & ‘ George.’ The evidence showed 
that a ‘* Brinsmead Piano ”’ meant to the trade & 
{0 the public a piano made by pltf. co., & that the 
Christian names used by pltf. co. & that of deft. 
were not generally known. It also appeared that 
deft.’8s pianos were cheap instruinents, & had a 
sale amongst a different class of people from that 
to which pltf. co.’s new pianos were sold. Defts. 
Waddington & Sons, Ltd., previous to & at the trial 
offered to submit to an injunction restraining 
them from passing off if the charge of conspiracy 
were withdrawn, which offer was not accepted by 
pltf. co. The evidence against Waddington & 
Sons, Lid., showed that they had advertised pianos 
of deft. Brinsmead as “ Brinsmead ”’ by itself, & 
had represented to customers that one of such 
pianos was a “ Brinsmead”’ piano. It was held 
that deft. Brinsmead had put his name Stanley 
on his pianos as prominently as the word ‘‘ Brins- 
mead” & had not attempted to imitate the mode 
in which pltf. co.’s name was used, & that he had 
not acted dishonestly, notwithstanding that he 
knew that he was deriving some advantage from 
the fact that his name was the same as that of 
that the charge of 





& Savings co. as to be calculated to 
deceive.—CANADIAN PERMANENT 7. 
Bri 1181] COLUMBIA PERMANENT (1893), 
6 B.C. R. 377.—CAN. 


1020 ii. —- ~ -]—GRAND TRUNK 
ity. Co. v. JAMES (Alta.) (1916), 34 
cae Rt. 1007; 10 W. W. RR. 1075. — 


1020 iii. -J}—The question 
is whether a similar name 1g likely to 
(leceive.—GROCETERIA, Lin. v. ALON 
(T.) Co., Ltn. (Alta.), [1928] 4 D. lL. I. 
708; [1928] 3 W. W. IR. 533.—CAN. 

1020 iv. —~-—.J-—TIt is only when 
the use of a name doccives or is reason- 
ably likely to deceive the public that 
it can be interfered with or prevented. 
~~BARLOW v. GOBINDRAM (1897), 


1020 v. -]— EaDy v. Kany 
(Lewis RR.) & SON, LTD. 1192( 
N. Z. L. R. 636.-—N.Z. eee 


1020 vi. -]—The proprictor 


























& Sons, Lrp. v. WARwoop CasH & Co. Lin., 


of a hotel near a railway stution, known 
us the ‘Station Hotel,’ was not 
ontitled to object to the proprietor of 
a neighbouring hotel adopting the 
designation “The Royal Station 
IIotel,”” in respect that the term 
‘Station Hotel’ was a descriptive 
appellation applicable to both, & the 
word ‘* Royal” a puffieiently distinc- 
tive variation.—CHARLESON tv. CAMP- 
BELL (1876), 4 R. (Ct. of Sess.) 149; 
14 Sc. L. ht. 104.—SCOT. 

1020 vii. -/—-RESARTUS Co. 
v. SARTOR RESARTUS Co. (1908), 25 
h. P. C. 808.— SCOT. 

1020 viii. .]— SCOTTISH 
UNION & NATIONAL INSURANCE Co. tv. 
SCoTtTiIsH NATIONAL INSURANCE Co., 
LTD., (1909] S. C. 318; 46 Se. L. R. 
267 care Ss. L. T. 671; 26 RR. bP. C. 105. 











PART V. SECT. 2, SUB-SECT. 2. 
1023 i. General rule—Person entitlid 


well-known manufacturers ; 


to trade in oun name.j|—Hiram Piper & 
Noah Piper carried on business under 
the name of Hiram Piper & Brother. 
They afterwards dissolved partnership, 
& each carmied on a Uke business tn his 
own name. Subsequently Hiram 
ussigned his business to pltf., with 
authority to carry it on in Hiram’s 
name, & then two sons of Noah liper 
carried on a similar business next 
door, under the firm name H. Piper 
&eco. Aninjunction to restrain the use 
of that name was refused.—AIKINS 
v. PIPER (1869), 15 Gr. 58].—CAN. 

1023 ii. ——— J—Although any 
person may use his own name for pur- 
poses of his trade, & no onc bearing 
a similar name can arrogate to himself 
the exclusive use thereof, still he can- 
not use it to deceive the public to 
induce purchasers to buy his wares for 
those of another.—W AMPOLE tirney 
K.) & Co., LTD. v. WAMPOLE (HENRY 
S.) & Co. & HORNER, [1925] Iexch. 
(*. It. O1L.-—CAN. 
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Sect. 
sect. 


conspiracy failed. The action as against him 
was dismissed with costs. Waddington & Sons, 
Ltd., having submitted to an injunction restraining 
them from passing off, an order was made against 
them with the costs of pltf. co. up to the date of 
their first offer except so far as the costs had been 
increased by the charge of conspiracy, but pltf. co. 
was ordered to pay the increased costs & the costs 
from the date of the offer. Pltfs. appealed from 
the order dismissing the action against Edward 
George Stanley Brinsmead :—Held: the use by 
deft. of his name alone did not deceive, & applts. 
had failed to prove any intention on his part to 
enable or induce dealers tu pass off his pianos 
for those of applts. The appcal was dismissed 
with costs.—BriInsMEAD (JOHN) & SONS, Trp. v. 
BRINSMEAD & WADDINGTON & Sons, Lrp. (1913), 
ra T. L. R. 706; 57 Sol. Jo. 716; 30 R. P. C. 493, 


oe names of businesses: Sub- 





etnaiotation -—Refd. Jaeger v. Jacgcer Co. (1927), 44 RP. 


1032. .j-—J. W. G., trading as J. GQ. & 
Sons, commenced an action against F. J. H. & 
J.G. for aninjunction to restrain defts. from selling 
plate powder not of pltf.’s manufacture under the 
description of ‘‘ Goddard’s non-mercurial Plate 
Powder” or ‘‘ Goddard’s Plate Powder’? which 
names pltf. alleged meant his plate powder, & 
for delivery up & other relief. Before the trial 
of the action F. J. H. gave a perpetual undertaking 
in the terms of the writ & the action was stayed as 
against him, & J. G. died & her legal personal 
representative was added as a deft. & the claim 
was confined to delivery up damages & costs. At 
the trial it being held that the action for tort died 
with J. G. & that no relicf could be obtained against 
her legal personal representative, by arrangement a 
sister of J. G. who was in fact continuing to sell 
the plate powder she had sold was added as a deft. 
in order to determine whether she was entitled to 
sell her plate powder under the names above 
mentioned. Deft. alleged a right to use the names 
as successor to a business originated by her father 
& further that the business had been carried on 
since 1892 by her father & sister with pltf.’s know- 
ledge & that the right to do so had been challenged 
in 1802 & again subsequently but without proceed- 
ings being taken & further that she could not be 
restrained from using her own name Goddard, no 
fraud being alleged :—Held: ‘* Goddard’s Plate 
Powder”? & ‘ Goddard’s non-mercurial plate 
powder” had acquired a secondary meaning & 
meant, ba plate powder & this position was not 
affected by the user by deft. or her predecessors 
which up to recently had been insignificant & in 
its origin the use by deft.’s father of his own name 
& his description of his preparation as ‘‘ Goddard’s 
Non-Mercurial Plate Powder” had been honest 
& deft. did not threaten or intend to do anything 
beyond that which was done by her father or after 
his death by her sister before she became associated 
with F. J. Of. & as plitf. could not complain of this 
the action must be dismissed with costs.—GoDDARD 
v. Hyam & GoppDARD (1917), 35 R. P. C, 21. 

4 nnotanoe : yew Cioddard v. Watford Co-op. Soe. (1924), 


1033. -]—To the proposition of law 
that no man is entitled to carry on his business in 














10341. Dufy to take precaiuirons to 
avoid confusion.J—HUNT’s, TD. W. 
Hunt, [1925] 2 D. L. R. 417; 56 
O. L. R. 319.—CAN, 

103844) -- .J—Lirton v. R. (1892), 
32 L. R. In. 115.— IR, eee) 


has not 


q. Distinction between 
& company.J—A co. with a name of 
which a pocons name forms a part 

the same natural right as the 
individual born with such name to 
trade under it, particularly when there 


TRADE Marks, TRADE NAMES AND DrsIans. 


such a way as to represent that it is the business of 
another, or is in any way connected with the 
business of another, there is an exception, that a 
man is entitled to carry on his business in his own 
name so long as he does not do anything more than 
that to cause confusions with the business of 
another, & so long as he does it honestly. To the 
proposition of law that no man is entitled so to 
describe his goods as to represent that the goods 
are the goods of another, there is no exception 
(RomER, J.).—JosEPH Roporrs & Sons, Lrp. 
v. Roparmrs (W. N.) & Co. (1924), 41 R. P. C. 
277 


1034. Duty to take precautions to avoid con- 
fusion.]|—A person is not entitled to use another’s 
namein describing his goods in trade, though his 
own name is the same or he has assumed the same 
name, if by 50 doing he in fact represents that his 
own goods are from the other’s manufactory. 

Joseph Thorley for many years manufactured 
& sold extensively an article called ‘‘ Thorley’s 
Food for Cattle,’ made according to a recipe 
communicated to him & not known to the public, 
& down to his death he was the only person who 
made it. His exors. continued the business. 
Shortly after his death a co. was formed by other 
persons under the name of J. W. Thorley’s Cattle 
Food co., in which J. W. Thorley, a brother of 
Joseph Thorley, took a 1s. share. J W. Thorley 
had been employed by Joseph Thorley, & knew the 
secret of the manufacture, & was employed by the 
co. to conduct it. The co. sold the samo article 
under the name of ‘‘ Thorley’s Food for Cattle” : 
—Held: the co. were not at liberty to use the name 
‘« Thorley’s Food for Cattle ”’ unless they took such 
precautions as would prevent purchasers from 
supposing that the article sold by them was 
manufactured at the original establishment of 
Joseph Thorley.—MA&ssAmM v. THORLEY’S CATTLE 
Foop Co. (1880), 14 Ch. D. 748; 42 L. T. 851 ; 
28 W. R. 966, C. A. 


Annotations :—Apld. Warner v. Warner " 889), 5 T. L. R. 
327. Consd. T'ussuud v. Tussaud (1890), 44 Ch. D. 678. 
Apld. Reddaway +. Banham, [1896] A. C. 199. Consd. 


Mortal] v. Hessin (1903), 19 R. P. C 557; Brinsmead v. 
Brinsmead (1913), 30 R. P. CGC. 4938. Refd. Powell v. 
Birmingham Vinegar Co., [1894] 3 Ch. 449. 











1035. .|—JAMIESON & (Co. vu. JAMIESON, 
No. 1151, post. 

1036. .|—Brooxks (J. H.) & Co., Lr. v. 
NorFoLtk CycLtE Co. & Brookis (1899), 16 
R. P. ©, 523. 

1037. |—S. Chivers & Sons carried on 


business as Jam manufacturers at Histon in 
Cambridgeshire since 1873, In 1888 they began 
to make table jelly. Samucl Chivers, of Cardiff, 
commenced making jam in 1877. In 1880 he 
took P. into partnership, & they carried on business 
asS. Chivers & co. In 1895 they were incorporated 
as a co. under the style of S. Chivers & co., Ltd. 
In 1898 they began making table jelly. In 1900 
S. Chivers & Sons brought an action to restrain 
S. Chivers & Co., Ltd., from using the style ‘S. 
Chivers ’’ or the word ‘‘ Chivers” as descriptive 
of their table jelly or from so using the said style 
or word for their table jelly without clearly dis- 
tinguishing such table jelly from that of pltis. :— 
Held: pltfis. had not proved that ‘‘ Chivers’ Table 
Jelly ’’ meant their table jelly & nothing else, & 
defts. did not describe their jelly in such a way as 
to lead persons to believe it was pltfs.’ jelly.— 


individual is a possibility of confusion between it 


& the name of an old ostablished co.— 
WAMPOLE (HENRY K.) & Co., LID. v. 
WaAMPoLF (HENRY 8S.) & Co. & HORNER, 
[1925] Exch. C. R. 61.—CAN. 


Part V.—TRADE NAMES AND PASSING OFF. 


CHIVERS (8.) & Sons v. Carvers (S.) & Co., Lrp. 

(1900), 17 R. P. C. 420. 

Annotations ;—Consd. Goddard ov. Watford Co-op. Soc. 
(1924), 41 R. Pp. C. 218. Refd. Aerators v. Tollitt, [1902] 
2 Ch. 319; British Vacuum Cleaner Co. ». Now Vacuum 
Cleaner Co., [1907] 2 Ch. 312; Fine Cotton Spinners & 
Doublers’ Assocn. & Cash v. Harwood Cash (1907), 97 
L. T. 45; Teofani v. Teofani, Re Teofani’s Trade Mk., 
[1913] 2 Ch. on Waring & Gillow v. Gillow & Gillow 


(1916), 32 T. L. R. ube . Goddard v. Hyam & Goddard 


(1917), 35 R. P. C. 2 

1038. J—PItf. co. had an old established 
business & reputation in a preparation of meat 
juice, which was mainly used by invalids, though 
sometimes by others, & was always sold under a 
title including the name ‘ Valentinc.”’ Deft. co., 
which was promoted by deft. C. R. Valentine, who 
was also managing director of the co, manufactured 
& sold extract of mcat made by a different process 
from that of pltfs. & put up in a manner invented 
by deft. C. R. Valentine, which extract was 
intended to be used mainly as a food, but also by 
invalids. The only complaint made by pltf. co. 
was in regard to the name Valentine, the use of 
which, it was contended, must of necessity lead to 
deception. It was argued that, even in the absence 
of fraud, which was alleged, pltfs. were entitled to 
aninjunction. Defts. contended that, inasmuch as 
deft. co. were working under a patent granted to 
deft. Valentine, which he had sold to the co., & 
as deft. Valentine took an active part in the 
management of the co., they were within their 
legal rights. It was held at the trial, that defts. 
had not been guilty of fraud, & that pltfs. were not 
entitled to an injunction :—Held: deft. C. R. 
Valentine had attempted to get the benefit of the 
reputation of pltf.’s article ; defts. had so put their 
goods on the market that they would be mistaken 
A Ot goods of pltfs., & pltfs. were entitled to 
relief. 

The action is for passing off, & the main defence 
set up by Mr. Upjohn was that the basis of the 
claim for passing off was the identity of the name 
of deft. & the name of pltfs.; & that, so long as 
deft. used his own name, & that was the real source 
of the deception, his position could not be im- 
pugned. Now from that proposition J absolutely 
dissent. If you introduce into it that which has 
been found as a fact in the case, & which was 
proved, perhaps, more clearly by Mr, Upjohn’s 
Own witnesses than by anybody clse, namely, that 
the name, which does form the basis of the decep- 
tion, has acquired a secondary significance, « 
means only, in the markets where this product is 
sold, the juice or extract manufactured by pltfs., 
it does not seem to me to matter a pin’s point 
whether the deception arises from the use of aname 
Which is, as it happens, the name of deft., or 
whether it arises from the use of any other descrip- 
tion which in a sense, may be accurate of that 
which he sells. For, if the thing which he sells 
has come to be known in the market as meaning 
something made by somebody other than himself, 
it is impossible for him to sell it simpliciter by that 
name, although it be his own, without misleading 
purchasers (COLLINS, L.J.).—VALENTINE MmAT 
JUICE Co. v. VATENTINE EXTRACT Co., Lip. (1900), 
= aC T. 259; 16 T. L. BR. 622; 17 R. P. C. 673, 





«42 Notations :—Consd. Morrall v. Hessin ed 19 RP. C. 
557 3 Rodgers v. Rodgers Simpson (1906), 23 R. P. C. 297. 
pld. Brinsmead ». Brinsmend (1913), 30 TR. P. C. 493. 
1039. Hest 1895 J. & J. C., an old firm at 
Covent, 7 dealing in textile goods, was converted 
into a limited co., pltfs. in this action. Deft. 
J. C., was one of the directors. He retired in 
1898 & set up in the same class of business at 
Coventry as ‘J.C. & co.” :—Held : deft. could not 
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be restrained from carrying on trade in his own 

name; but he must take reasonable precautions 

to clearly distinguish his goods from those of pltfs., 

& to prevent the public being misled into the 

belief that the business carried on by him was that 

of pltfs.—CasH (J. & J.), Urn. v. Casn (1902), 86 

L. T. 211; 50 W. R. 289; 18 T. L. R. 299; 46 

Sol. Jo. 265; 19 KR. P. C. 181, C. A. 

Annotatrons :—Folld. Rodgers v. Rodgers Simpson (3906), 
23 R. P.O. 297. Consd. Dorman v. Meadows, [1922] 2 Ch. 
332; Jaeger ». Jacgrer Co. (1927), 44 RK. P. C. 437. 

1040. .|—J. Goddard & Sons of J.eicester 
brought an action against The Watford Co-opera- 
tive Society for an injunction to restrain defts. 
(inter alia), ‘* from selling or supplying jn response 
to orders for ‘ Goddard’s Plate Powder’ any plate 
powder not manufactured by plitfs. without clearly 
ascertaining that it was not the pltf.’s plate powder 
that was required.’ Pltfs. & their predecessors in 
business had continuously, since 1840, sold plate 
powder made in accordance with a secret formula 
invented by one Joseph Goddard, under the name 
' Goddard’s Plate Powder” or ‘‘ Goddard’s Non- 
Mercurial Plate Powder.’’ Jecfts. claimed to be 
entitled to sell, in response to orders for ‘‘ Goddard’s 
Plate Powder,’’ a plate powder manufactured & 
supplied to them by one Rosina Goddard. The 
said Rosina Goddard had succeeded to the business 
originated by her father, who in or about 1856 had 
commenced to manufacture plate powder accord- 
into to a secret recipe of his own invention & to scll 
it under the name of ‘‘ Goddard’s Non-Mercurial 
Plate Powder.” In an action commenced by 
pltfs. in 1916 in which the said Rosma Goddard 
was a deft. it had been held that ‘‘ Goddard’s 
Plate Powder” & ‘ Goddard’s Non-Mercurial 
Plate Powder ” had acquired a secondary meaning 
& meant pitf.’s plate powder ; & that that position 
was not attected by the user of Rosina Goddard or 
her predecessors which up to within a short time 
of that action had been insignificant; & that in 
its origin the use, by the said Rosina Goddard’s 
father, of his own name & his description of his 
preparation as ‘‘ Goddard’s Non-Mercurial Plate 
Powder ” had been honest & that the said Rosina 
Goddard had sufficiently distinguished her goods 
from the goods of pltfs. & had not threatened or 
intended to do anything beyond what had becn 
done by her predecessors in business, & that pltfs. 
could not complain of that :—Held: the two sets of 
findings of fact in Goddard v. Hyam, No. 1082, ante, 
as regards the meaning & use of the expression ” 
‘‘ Goddard’s Plate Powder ” or ‘‘ Goddard’s Non- 
Mercurial Plate Powder ”’ & as to the distinction 
between the goods were wholly distinct; upon 
their admission defts. must be taken to have 
admitted that these terms in 19]7 meant & only 
meant in the trade the plate powder made by the 
Leicester firm; & in these circumstances the 
evidence called by pltfs. was principally relevant 
to proving that the secondary meaning attaching 
to these expressions had continued to the present 
time; upon the evidence ‘“ Goddard’s Plate 
Powder ’’ meant pltfs.’ plate powder universally 
throughout the country except for the few people 
who were satisfied to accept Miss Goddard’s plate 
powder; her use of the expression “ Goddard’s 
Plate Powder ” put a difficult onus upon a person 
who attempted to prove that it had acquired a 
secondary meaning, but, if that was established, 
then, for the purpose of a passing off case it was in 
exactly the same position qua passing off as a fancy 
word which originally had its own primary dis- 
tinctive meaning ; an order for ‘‘ Goddard’s Plate 
Powder ’”’ was an order for pltf.’s powder unless it 
was proved that the customer was referring to 
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some less known plate powder which had a con- 
current sale; because Miss Goddard had been 
held in Goddard v. yam, No. 1032, ante, entitled to 
sell her goods in the particular way mentioned, it 
did not in the least f alee that a person purchasing 
her goods was entitled to hand them over the 
counter simpliciter & without explanation in 
response to an order for ‘‘ Goddard’s Plate Powder,”’ 
which primarily meant pltf.’s goods; pltfs. were 
entitled to an injunction restraining decfts., their 
servants & agents from selling or supplying in 
response to orders for “ Goddard’s Plate Powder ” 
or ‘ Goddard’s Non-Mercurial Plate Powder ” 
any plate powder not manufactured by plitfs. 
without clearly ascertaining that it was not pltfs.’ 
plate powder that was required or making it clear 
that the plate powder supplied was not pltfs.— 


GODDARD vv. WATFORI) CO-OPERATIVE SOCLETY 
(1924), 41 R. P. Cc. 218. 
1041. —---.]—An action was brought for (inter 


alia) a declaration that pltf{s. were entitled to use 
the word “ Jaeger’? upon, & in connection with, 
articles of clothing & analogous goods, & to carry 
on business in the sale of the goods under the style 
of “ Proof Dr. G. Jaeger,”? provided that they took 
reasonable precautions clearly to distinguish the 
goods & business from the woods & business of 
defts. Defls. counterclaimed for an injunction 
to restrain pltfs. from passing off their business or 
goods as those of defts., by the use of the name 
“Jaeger.” At the trial, pltfs. asked for the 
declaration, qualified by the insertion, after the 
word ‘Jaeger.’ where it first occurred, of 
the words ‘as part of their business name.”’ In 
1883, Prof. Jaeger had authorised the formation 
of deft. co., & had conceded to it the sole right in 
this country to use his name & trade mark, & to 
sell articles, called ‘‘ normal articles,’ of clothing 
made in accordance with the system of sanitary 
clothing originated by him, & he had undertaken to 
guarantee the quality of the articles made by his 
concessionaires in Germany. Defts. had under- 
taken to obtain normal articles from the conces- 
sionaires & to pay to Prof. Jaeger a royalty on all 
normal articles used in their business, but not 
manufactured by the concessionaires. J*rom 1886, 
Prof. Jaeger had, under a firm name revistered in 
Germany, canmicd on some business there in the 
sale of normal articles, & in 1907 he had constituted 
certain members of his family partners in the 
firm, the name of which had previously been 
changed to “ Prof. Dr. G. Jaeger.” On the out- 
break of war in 1014, the agreements between 
Prof. Jaeger, plitf. firm, & the concessionaires on the 
one hand, & defts. on the other, had been deter- 
mined. At the time, about one quarter of the 
goods sold by defts. were being obtained from the 
concessionaires, the remainder being manu- 
factured in this country. Defts. continued to 
carry on the business, without paying any royalty. 
In 1920, three years after the death of Prof. Jaeger, 
pltfis. & the concessionaires demanded that defts. 
should cease to use the word “ Jaeger” as part 
of their name, but defts. claimed to be entitled to 
continue to use the name, & disputed the right of 
pltfs. to trade in this country under a name of 
which “ Jaeger’ formed part. In 1924, pltfs. 
opened, in London, an office & then a retail shop ; 
they invited defts. to take proceedings to test the 
right of the parties, &, in default of proceedings 
by defts., they brought the action. Defts. alleged 
that pltf.’s firm had been guilty of fraud in trading 
under its name for the purpose of passing olf its 
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goods as deft.’s & they made a counterclaim for an 
injunction to restrain pltfs. from passing off by the 
use of the name ‘ Jacger.” YPitfs. claimed, in 
addition to the declaration, injunctions to restrain 
defts. from denying the rights of pltfs., & from 
prosecuting an application for registration of the 
name trade mark ‘“ Jaeger’ until judgment had 
been entered in the action :—IHecld: the injunction 
granted against pltfs. must be modified so as to 
safeguard the right of pltf.’s to trade in their firm 
name, —JAEGAR v. JAEGAR & Co., Lip. (1927), 
44 1R. P. C. 487, C. A. 

1042. Right of assignee of business.]—Prior to 
1819 1". Truefitt commenced a hairdressing business 
which was continued by his widow & his son Waltcr 
Truefitt until the death of the latter in 1900, when 
deft. C. J. Edney, who was a hairdresser & ‘‘ hair 
specialist,’ purchased the business, goodwill, 
stock-in-trade, & assets, including expressly the 
right to use the name “ Walter Truefltt ” or 
“Truefitt.” In 1819 P. Truefitt, a relative & 
former partner of F. Trucfitt, commenced a similar 
business in the neighbourhood, & was succeeded 
by his sun IT. P. Truefitt, who was also a ‘ hair 
specialist.’’ In 1880 If. 2. Truefitt, sold his busi- 
ness to pitf. co., of which he became the managing 
director. In 1902 pltf. co. & IT. P. Truefitt brought 
an action against deft. for an injunction restraining 
him from carrying on business as a hairdresser & 
“hair specialist’ under the name or style of ‘‘ True- 
fitt.”” At the trial the case was narrowed down to 
the question of fact as to whether on three specific 
occasions deft. had represented himself to be pltf. 
LI. P. Truefitt, & that his business was the business 
of pltf. co.:—Held: no case of fraudulent mis- 
representation by deft. had been made out, & the 
action must be dismissed. Satisfactory evidence 
of transactions of the nature of ‘ trap orders ”’ 
should show that pointed attention was called to 
what was being asked.——-TRuFFirr (IT. P.), Trp. & 
TRUEFITT v. HDNEEY (1903), 20 R. PLC. 321. 
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See Registration of Business Names Act, 1916 
(c. 58). 

1043. Who must register - Successor in business 
-—Person successor to himself.|——1 think that, in a 
business sense, appct. may properly be described 
as carrying on business as successor to himself 
as formerly trading as the Power Flexible Tubing 
co. (SARGANT, J.). -/?e MANN’s TRADE MARKS 
(1919), 85 T. L. R. 8713 86 RL BP. CL 189. 

1044. Trader using surname with addition 
of Christian names—All Christian names or 
initials must be used.|—A trader trading under a 
business name consisting of his surnaine together 
with the addition of lis Christian names or initials 
must. in order to be exempt from registration under 
Registration of Business Names Act, 1916 (c. 58), 
use all his Christian names or the initials thereof. 
1t is not a compliance with the exception contained 
in sect. I. of the Act for him to trade under his 
surname together with one only of several Christian 
names or one initial—BrRowN v. THOMAS & 
Burrows (1922), 39 T. L. R. 132, C. A. 

1045. What is sufficient description of business — 
Bookmakers described as ‘‘ accountants.’’|—Pltfs. 
a firm of bookmakers, made an application for 
registration under Registration of Business Names 
Act, 1916 (c. 58). In their application they in- 
cluded in their statement of particulars required 
by the Act a description of the general nature of 
their business as ‘‘ accountants.’’ In this action 
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they claimed from the deft. £997 17s. 1lld., the 
amount, with interest, of five cheques drawn by 
him upon his bank payable to pltfs. & delivered 
by him to them in payment of bets which he had 
lost to them & which had been dishonoured on 
presentation, & a further sum of £13 18s. 10d., 
the amount of a cheque paid by pltfs. to deft. for 
bets won by him from them & duly paid by pltfs.’ 
bankers on presentation by deft.’s bankers to them. 
Pltf. claimed to be entitled to recover the 
£13 18s. 10d. under Gaming Act, 1835 (c. 41), 8s. 2 
as money received by deft. to the use of pltfs. :— 
Held: pltfs.’ description of their business as 
‘‘accountants’’ was not sufficient to satisfy 
Registration of Business Names Act, 1916 (c. 58), 
s. 3 (1) (6). 

Semble: pltf. had not made ‘“ default ’? within 

the meaning of Rezistration of Business Names 
Act, 1916 (c. 58), s. 8 (1), inasmuch as ‘‘ default ’’ 
in the sub-sect. means not furnishing a statement 
of particulars at all, as distinguished from furnish- 
ing insufficient particulars. ~O'CONNOR & OULD v. 
RALSTON, [1920] 3 KK. B. 451; 901. J. K. B. 261; 
124 1. T. 508; 36 T. L. IR. 768. 
-Lnnotation :—Mentd. Jefliey e. Bamford, [19Z1)] 2 kK. B. 
1046. What constitutes default—InsufMficient de- 
scription of business.|}—O’ConNon & OULD v. 
RALSTON, No. 1045, ante. 

1047. Effect of default—-Limited to parties to 
contract.|—-Registration of Business Names Act, 
1916 (c. 58), s. 8 (1), provides that where a person 
who is required to be registered under that Act 
makes default in so doing “ the rights of that 
defaulter under or arisng out of any contract made 
or entered into by or on behalf of such defaulter in 
relation to the business in respect to the carrying 
on of which particulars were required to be fur- 
nished al any time while he is in default shall not 
be enforceable by action or other legal proceeding 
cither in the business name or otherwise.”’ 

By an assignment dated Jan. 9, 1917, claimant. 
who carried on business in a name other than her 
truce name but was not registered under Registra- 
tion of Business Names Act, 1916 (c. 58), purchased 
the goodwill of the business and stock-in-trade 
of one R., & thereupon entered into occupation of 
the premises where R. had carried on business & 
where, till a few weeks before July 4, 1917, his 
name continued to appear over the premises, 
although in fact his connection therewith ceased 
in Jan. On June 12, 1917, the stock-in-trade so 
purchased was taken in execution at the instance 
of a judgment creditor of R., &, being claimed by 
claimant, an interpleader issue was tried on July 
4, 1917, in which claimant produced the assign- 
ment of Jan. 9. It was contended by the execu- 
tion creditor that claimant was precluded by 
Registration of Business Names Act, 1016 (c. 58), 
s. 8 (1), from enforcing any right to the goods. 
The county ct. judge gave judgment for claimant 
& his decision was affirmed by the Div. Ct. :—Held : 
Registration of Business Names Act, 1916 (c. 58), 
s. 8 (1), did not preclude claimant from enforcing 
her right to the goods, for her right at the time of 
the claim rested on her common law title by 
possession & did not arise under or out of the 
assignment. 

Semble: Registration of Business Names Act, 
1916 (c. 58), s. 8 (1), is limited to prohibiting the 
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10524. Kffect of default— Relicf from 
disability —Jurisdiction of court to 
grant. ] — ltogistration of Businers 
ames Act, 1916 (c. 58), s. 8 (1), 
cnacts that any firm or person who is 


provided 


required to register under the Act, & 
who fails to do s0, shall be debarred 
from enforcing any contract made by 
vr on bebalf of tho firm or person, 
that the defaulter 
apply tu the ct. for relicf against this 
disability, & the ct. may grant relief 
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enforcement of contracts, coming within its scope, 
as between the immediate parties thereto.— DANIEL 
v. Rogers, [1918] 2 K. B. 228; 87 L. J. K. B. 
1149; 119 L. T. 212; 62 Sol. Jo. 583, C. A. 

Ae aie :~-Apld. Hawhins v. Duché, [1921] 3 K. B. 


1048, —— Right to goods taken in execution— 
By execution creditor of assignor.]—-DANIEL v. 
RoaErs, No. 1047, ante. 

1049. Rights of assignees of defaulter.|— 
By Registration of Business Names Act, 1016 
(c. 58), s. 8 (1), where any person required by the 
Act to furnish particulars of registration makes 
default in so doing, his rights under any contract 
made by him in relation to the business in respect 
to which he was required to furnish such par- 
ticulars “ shall not be enforceable by action,” 
provided that the “ Ct.,’’ which is defined by sub- 
sect. 2 to mean the ‘‘ High Ct. or a judge thereof.” & 
may grant relief against the disability imposed by 
the sect. on any grounds which it considers just, 
& equitable :—Held: (1) the lligh Ct. has power 
to grant such relief after the action is begun as 
well as before writ issued; (2) the disability 
imposed by the sect. is limited to the defaulter & 
does not pass to his trustee in bkpcy. or other 
assignees. —I[AWKINS v. Duc, [1921] 3 KK. 8B. 
226; 90 L. J. K. B. 913: 125 1. T. 671; 37 
TL. R. 7483 [1021] B. & ©. R. 178. 
alfnnotation : -.18 to (1) Apprvd. Zte Shacr, [1927] 1 Ch. 355. 


1050. -—— Relief from disability—-Evidence.]— 
Re TuoMpson’s APPLICATION (1920), 150 L. 'T. 
Jo. 5. 

1051. -—-—- ——- Jurisdiction of court to grant—— 
After action begun.} —llAWKINS v. Ducut, No. 
1049, ante. 

1052. —-— J}—Pltfs. in an action 
made an application under Registration of 
Business Names Act, 1916 (c. 58), 8. 8 (1), proviso (a), 
for relief against the disability imposed by that 
sect. on the grounds, which were not questioned 
by deft., that at the time when the action was 
brought they were not aware of the Act or that it 
was necessary for them to be registered under it, 
& that deft. knew that pltfs. were the proprietors 
of the business & was not misled by their failure 
to register :-—~Held : these were grounds on which 
the ct., in the exercise of its discretion under the 
proviso, was entitled to conclude that it was just 
& equitable to grant to pltfs. the relief which they 
sought, & to grant them relicf accordingly.— 
WELLER v. DENTON, [1921] 3 K. B. 1085 90 
I. J. K. 3B. 889; 125 L. T. 569; 37 T. a. R. 599 5 
65 Sol. Jo. 473, D. C. 

Annotation :-—Refd. Hawkins v. Duché, [1921] 3 K. B. 226. 

1053. .|—Under Registration of 
Business Names Act, 1916 (c. 58), 8. 8 (1), the ct. 
has power to grant relief from the disability attach- 
ing to a contract, through failure of pltf. to register 
under the Act, in all proceedings on the contract 
not only up to judgment but also after judgment 
has been signed; & the relief so granted is retro- 
spective in effect so as to restore the contract ab 
initio to the category of contracts enforceable at 
law & validate all subsequent proceedings in respect 
of it.—J’e Sitager, [1927] 1 Ch. 355; 42 T. I. R. 
620; sub nom. Re SHAER, Ka p. SILVERMAN, 96 
L. J. Ch. 282; 136 L. T. 695; 70 Sol. Jo. 775, 
C. A. 























‘Con being satisied that the default 
was accidental, or due to inadvertence, 
or some other sufficient cause, or that 
on other grounds it is just & equitable 
may to grant relief.” —Rte CLYDESDALE 
MOTOR ‘I'RANSPORT Co., [1922] 8. C. 
18.—SCOT. 
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Sect. 2.—Trading names of businesses: Sub-secls. 
3,4,5& 6. Sects. 3 & 4: Sub-sect. 1, A.) 


1054. ——— Procedure.|—J/te SmiTH, [1920] 
W. N. 115. 

1055. Offences-—-Nature of offence—Not con- 
tinuing offence—-Summary Jurisdiction Act, 1848 
(c. ar 8.11.]|—By Registration of Business Names 
Act, 1916 (c. 58), s. 9, ‘ If any statement required 
to be furnished under this Act contains any matter 
which is false in any material particular to the 
knowledge of any person signing it, that person 
shall, on summary conviction,” be liable to im- 
prisonment or to a fine or to both. 

A person, who was required under Registration 
of Business Names Act, 1916 (c. 58), to be regis- 
tered, furnished to the Registrar on Mar. 16, 1917, 
a written statement signed by him, in compliance 
with sect. 3. but the written statement was false 
in a material particular to his knowledge. An 
information was preferred against him under sect. 9 
of the Act on June 11, 1918, alleging that the 
offence was committed on May 16, 1918 :—Held: 
the offence for which the penalty is imposed by 
sect. 9, is the oflence of furnishing a statement 
containing matter false in a material particular 
to the knowledge of the person signing the state- 
ment ; the offence is complete on the day when the 
statement is furnished; it is not a continuing 
offence; & therefore, as the information was not 
preferred until more than six months after the 
statement was furnished, il was by virtue of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11 out 
of time.— BOARD OF TRADE SOLIcITOR v. ERNEST, 
[1920] 1K. B. 816; 891. J. K. B. 766; 122 1. 7. 
781; 843.2. 43; 36. L. R. 200; 18 L. GR. 
128; 26 Cox, C. C. 600, D. Cc. 
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1056. Right to assign trade name—Where no 
business or goodwill transferred.}] — Pltfs., M. 
Melachrino & co., a firm of cigarette manufac- 
turers, having applied to the Comptroller for regis- 
tration as a trade mark of a label for cigarettes, 
consisting (inter alia) of three foreign coats of arms, 
were granted registration of the mark, less the 
three coats of arms. Pltis., however, in using their 
trade mark, put in the coats of arms & used it in 
the form in which they had originally applied for 
registration. U. Meclachrino, who was a brother 
of one of pltfs., M. Melachrino, & who had been 
formerly employed by pltfs. as their servant or 
assistant, entered into an agreement with one 
Poulides to act as manayer of a cigarette business 
for Poulides, to be carricd on under the style of The 
Melachrino Kigyptian Cigarette co., & the new firm 
commenced business in premises in the immediate 
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neighbourhood of pltf..s premises, & solicited 
customers of pltf.’s firm, & made use of labels in 
imitation of those used by pltfs. Piltfs. brought 
an action & moved for an wnlerim injunction :— 
Held: defts.’ business was in fact the business of 
Poulides, & U. Melachrino could not sell his name 
to Poulides for the purpose of enabling him to 
carry on a rival trade, & the less so because the 
purpose was that of carrying on a rival trade 
fraudulently, & therefore pltfs. were entitled to an 
injunction restraining defts. from carrying on 
business under the name of Melachrino & co., or 
of Melachrino.—-MELACHRINO (M.) & Co. v. 
MELACHRINO EGYPTIAN CIGARETTE Co. & MmELA- 
CHRINO (1887), 4 R. P. C. 215. 


Annotations :—Apld. 'Teofani v. Teofani, Re Meofani's Trade 

Mk., (1913) 2 Ch. 545. efd. Hammond v. Brunker 

1892), 9 kk. P. CGC. 301: Powell v. Birmingham Vinegar 
rewery Co., [1896] 2 Ch. 54. 

1057. .J—A co. ‘‘ Madame Tussaud & 
Sons, Ltd.,”’ registered under Companies Act, 1862 
(c. 89), was granted an injunction to restrain the 
registration of a proposed new cu., ‘‘ Louis Tussaud, 
Ltd.,’’? which was promoted by Louis J. Tussaud 
& Friends, for the purpose of carrying on a similar 
business or exhibition to that of ‘‘ Madame 
Tussaud & Sons,” & in which Louis J. Tussaud 
was to be manager. 

Qu. : whether if Louis 'Tussaud had originally 
commenced & carried on business of a similar 
character in his own name & on his own account, & 
had taken partners, & as ‘‘ Louis Tussaud & Co. ” 
they had transferred the business & goodwill to a 
co., of which Touis Tussaud was to be paid servant, 
that co. would have been prevented by injunction 
from proceeding to registration of it under his 
name as a limited co. 

Semble: Louis Tussaud could not for valuable 
consideration or otherwise confer on another person 
the right to use the name of Tussaud in connection 
with a business which he had never carried on & 
in which he had no interest whatever. —TUSSAUD 
v. Tussaup (1890), 44 Ch. D. 678; 59 L. J. Ch. 
631; 62 L. T. 633; 38 W. R. 503; 6T. L. R. 272 ; 
2 Meg. 120. 

Annotations :—Apld. Fine Cotton Spinners & Doubler’ 
Assocn. & Cash v. Hat wood Cash, (1907]2 Ch. 181. Consd. 
Waring & Gillow v. Glillow & Gillow (1916), 32 T. L. HR. 
389. Refd. Dutton, Massey wo pool) x. Dutton, 


Massey (1923), 40 R. P. Cc. 413. entd. Cowley v. Cowley 
(1900), £83 L. I’. 218. 

















1058. ——.|—THURNELOE v. HILL, No. 
1276, post. 
1059. J—FINE COTTON SPINNERS & 


DouBLERsS’ Assocn., Lrp. & CAsH (JOHN) & Sons, 
Lrp. v. HARwoopD Casit & Co., Lrp., No. 1027, ante. 
1060. Right to restrain use of name assigned. |— 
MELACHRINO (M.) & Co. v. MELACHRINO HGYPTIAN 
CIGARETTE Co. & METACHRINO, No. 1058, ante. 
Where sale of business.]—Sce Sub-sect. 3, 
ante. 


not trade in the naine of “ T.” or “ T. 


person who has omitted to comply 
with the provisions of Registration of 
Business Names Act, 1916, may obtain 
ree reef from the disabilities 

posed by that Act on proof that his 
omission was duc to inadvertence & 
compliance with such directions as the 
ct. may give as to service of notice & 
of the application & publication of 
advortisements.—Re M. 


URPHY (1918), 
631. L. 7. 143.—IR. 


ee 


r. -]— LEGER & SON 4, 
Cu (1925), 52 N. B. RR. 340.—~— 


t. Somilurity of namea.} —The opinion 
of the Registrar as to the siuilarity of 
the names of different cos. is not con- 
clusive under Investment & Loan 
Societics Amendment Act, 1898 (c. 7), 


LOAN, ETO. Co. v. WOOTTON (1898), 6 
B.C. R. 382,.—CAN, 
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1060 i. Right to restrain use of name 
assigned.|— An assignee of the ht to 
use a trade name can stand in no better 
position than his assignor. 

J., carrying on business as * T. & 
Co.,” was restrained by injunction from 
using the name of “ T.” or ** T. & Co.”’ 
Without adding thereto an express 
statement that the said firm had no 
connection with the firm of ‘* T. Bros.,’’ 
pitfs. in this suit. T. subsequently 
assigned the goodwill & stock-in-trade 
of his business with his registered trade 
yiark to deft. who took with notice of 
the injunction :—Held: deft. could 


& Co.’? without the addition directed 
by the injunction.—-PRATTEN v. PEA- 
nang (1899), 20 N. S. W. Eq. 147.— 


1060 ii. — —.]—Decbtor assigned to 
D., as trustee for the benefit of ull his 
creditors, all reul & personal effects 
to which debtor was entitled. No 
reference in specific terms was made to 
the goodwill of p)tf.’s business or his 
trade name:—lHeld:  piltf.’s trade 
name pussed to D. under the deed of 
assigninent, Though such — assignor 
has the right himeelf, wholly inde- 

mndent of his assignee or trustec, to 
rade under his old trade name, he is 
not entitled to restrain any other 
person who is doing the same thing 

onestly, & could not restrain deft. 
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SUB-SECT. 5.—NAMES OF COMPANIES. 
See CoMPANIES, Vol. IX., pp. 63-72, Nos. 190- 
251. 


SUB-SECT. 6.—ACTION FOR PASSING OFF. 
See Sect. 5, sub-sect. 4, post. 


Srect. 3.—TRADE NAMES OF BUSINESS PREMISES. 
1061. General rule—Owner entitled to use any 
name.|—-NICHOLSON v. BUCHANAN, No. 1214, pe 
When use of name restrained.|—See Scct. 6, 
sub-sect. 7, F., post. 


Sect. 4.—TRADE NAMES OF GOODS. 
SuB-sEcT. 1.—Hiaut To EXCLUSIVE USER. 
A. In General. 

1062. How right acquired—By prior user.|— 
WOTHERSEPOON v. CURRIL, No. 1073, post. 
063. Name of new article.|— 
(1) Pltf. manufactured a fluid which he sold under 
the name of ‘“‘ Aromatic Bitters,”’ & it was described 
by this name upon the wrappers of the bottles in 
which il was sold. It became, however, genorally 
known in the market by the name of ‘“‘ Angostura 
Bitters,”’ it having been originally manufactured 
at the town of Angostura in Venezuela. The 
name of this town was afterwards by a decree of 
the state, changed to Ciudad Bolivar. After this 
change had taken place, deft. began to manu- 
facture in the same town a different fluid, which 
he at first sold under the name of ‘‘ Aromatic 
Bitters,’ but, having been restrained in an 
English colony from using that name, he adopted 
the name ‘“‘ Angostura Bitters,’’ & placed it upon 
the wrappers of his bottles, also registering his 
wrappers at Stationers’ Hall. His wrappers were 
very similar to those of pltf., but they contained 
a statement that the fluid was prepared by deft. 
After this pltf. adopted the name * Angostura 
Bitters,” & placed it upon his wrappers, & he 
brought an action against deft., claiming an 
injunction to restrain him from imitating pltf.’s 
wrappers, & from using the name ‘‘ Angostura 
Bitters.” At the time when the action was 
brought pltf. had ceased to carry on his manufac- 
ture at Ciudad Bolivar :—Held: upon the evidence, 
deft. had been guilty of an attempt to deceive, 
& though he could not be restrained from using the 
name ‘‘ Angostura Bitters,’’ in case he should ever 
discover pltf.’s secret, & manufacture tho same 
fluid, yet he must be restrained from using the 
name so as to deceive the public into the belief 
that his fluid was pltf.’s. 
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(2) It was alleged by deft. that pltf. was dis- 
entitled to relief, because, at the time of the trial, 
he was using wrappers which contained a mis- 
representation. Pltf. did not begin to use those 
we until after the action had been brought : 
—Held: there was in fact no misrepresentation in 
the wrappers in question, but, even if there had 
been, a misrepresentation not made till after the 
commencement of the action would not have 
affected pltf.’s title to relief. 

(8) It is to be observed that the person who 
poe a new article, & is the sole maker of it, 

as the greatest difficulty, if it is not an im- 

ossibility, in claiming the name of that article as 
his own, because, until somebody else produces 
the same article, there is nothing to distinguish 
it from. No distinction can arise from using the 
name of the class solong as the class consists of only 
one species, for then the name of the species & 
the name of the class will be the same (Fry, J.).— 
SIEGERT v. FINDLATER (1878), 7 Ch. D. 801; 47 
L. J. Ch. 233; 38 L. T. 349; 26 W. R. 459. 


Annotations --—As to (1) Consd. Humphrics v. Taylor Diug 
Co. (1888), 59 L. T. 177. Apld. Powell ». Birmingham 
Vinegar Bicwery Co., |1894) 3 Ch. 449. Refd. Birming- 
ham Vinegar Brewery Co. v. Powell, [1897] A. GC. 710. 
Asto (3) Consd. Powell v. Birininghain Vinegar Brewery Co., 
11894} 3 Ch. 449. Apprvd. Cellular Clothing Cv. v. Maxton 
& Murruy, {1899} A. C. 326. Refd. Fels v. Hedley (1903), 
19 T. L. R. 3403 British Vacuum Cleaner Co. v. New 
Vacuum Cleaner Co., eae 2Ch. 312; Edge v. Niccolls, 
11911) 1 Oh. 5; Torlick’s Malted Milk Co. v. Summerskil] 
(1916), 114 L. T. 484. 


1064. Long user.|—Pltfs., a firm of pyro- 
technists, & their predecessors in business had for 
nearly fifty years, namely, since 1866 down to 
1910, been mahing & selling fireworks under the 
description ‘‘ Crystal Palace Fireworks” they 
having throughout that period the exclusive right 
of giving firework displays at the Crystal Palace. 
In 1891 they had registered as an old trade mark in 
connection with fireworks the words ‘ Crystal 
Palace.” They had also registered two other 
trade marks consisting of representations of the 
Crystal Palace. They used the term for all their 
goods of the firework class. It was not limited 
to the displays that they gave at the Crystal 
Palace. Their goods were asked for as “ Crystal 
Palace Fireworks ’’ & were supplied under that 
name. Pltfis. having ceascd to have the contract, 
defts. another firm of pyrotechnists, obtained in 
the year 1910, the right to give firework displays 
at the Crystal Palace, & thercupon they sought to 
describe their fireworks as ‘‘ Crystal Palace Fire- 
works ”’ with the addition of their own namo :— 
Held: plti{s. having for nearly fifty years applied 
the words ‘‘ Crystal Palace’”’ to their goods, it 
was irrelevant to consider whether they had still 
got the right to give displays of fireworks at the 
Crystal Palace; the use of those words did not 
imply that they had; & therefore they were 








from usin 
FERNE ?. 


the said trade name. 


ILSON (1900), 26 V. L. R. user thereof. 





1060 iii. +}~—The proprietor of a 
firm uname of no pecuniary valuo per se, 
& not being merely his own name, who 


has sold the business with which it 
was connected, & with it the right to 
use the firm name for a limited period, 
cannot, after the exp of the time, 

revent the user of such name, when 

e himself does not carry on or intend 
to carry on business under it.—LovE 
v. LATIMER (1900), 32 O. R. 231; 20 
C. L. T. 456.——CAN. 


PART V. SECT. 8. 
_,& Right to exclusive use— Neces- 
sity for personal user.]— User by tho 
ublic is not sufficiont to atiach a 
esignation to a business so as to muke 


inseparably 


for 
3 8 7 ——CAN. 


it equivalent to proprictor’s 
Name in controversy 
being merely descriptive of the nature 
of the business & the locality of its 
operations, in the absence of evidence 
of user of the name by prope or or 
that the name of the locali 
connected witb 
establishment that a secondary mean- 
ing is attributable to it, there is no 
eroune protecting the name.— 
OBINSON ¥. BOGLE (1889), 18 O. R. 


PART V. SECT. 4, SUB-SECT. 1.—-A. 


1064 1. How right acquired — Long i 
user.J—While there is no propery in . 
the name of a manufacture 
where a particular article has for many 
yoars been manufactured & sold under 
a particular name, othor persons fraudu- 





lently ta advantage of such name 
will be restrained.—Russia CEMENT 
Co. v. LE Pave Liquip GLug, Orn & 
FERTILIZER Co., TD. (1909), 14 
B. C. R. 317.-—CAN. 


1084 ii. ——- ——-.J—MArruEews »., 
OMANSBK Y Snare a 25 W. L. R. 603: 
5 W. W. it. 382; 14 D. L. R. 168; 
24 Man. L. R. 85.—CAN. 


gave at aia» AUAENATH & 
. v. ORESSWELL yds LTR, 
Calc. 814.—IND. eae 


1064 iv. ———.] — Swa 
MILLS Co., Lrp. v. Juaai LAL, Rane 
PAT COTTON MILs Co., Lip, (1926) 
L. R. 49 All, 92.—IND. 


orsonal 


ty is so 
their 











article, yet Vv. ——-_ ——.]}-ADAMJrR Ha- 
JrkE Dawoop & Co v. SWEDISH 


. LTv. 
aa Co. (1928), I. L. R. 6 Ran, 221, 
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entitied to a perpetual injunction to restrain 
defts.— Brock (C, 'T.) & Co.’s “ CRYSTAL PALACE ”’ 
FIREWORKS, Lrp. v. PAIN (JAMES) & Sons (1911), 
105 L. T. 976; 28 R. P. C. 697, C. A. 

1065. By repute.|—DPltfs. purchased from 
a firm established in the United States, knowledge 
of a secret mode of making crucibles, which had 
acquired a reputation in America as ‘“ Patent. 
Plumbago Crucibles,” although the process had 
never been patented :—Held: pltfs. could not 
maintain a bill to restrain others from pirating 
this designation.— MorGan v. M‘ADAM (1866), 36 
L. J. Ch. 228; 15 1. T. 348. 

1066. —-~.J—A manufacturer who has 
produced an article of merchandise, e.g. a new 
pattern of cloth & applied to it a particular fancy 
name, & sold it with a particular mark, under 
which name & mark it has obtained currency 
in the market, acquires an exclusive right to the 
use of such name & mark, & is entitled to restrain 
all other persons from using such name & mark to 
denote articles similar in kind & appearance, 
although he may have no exclusive right of manu- 
facturing the article. If the use of such name & 
mark, by any other person than the first inventor, 
has been adopted for the purpose of selling goods 
of an inferior quality, though of similar external 
appearance, so that purchasers may be misled into 
the belief that they are buying the goods of the 
first inventor, the injury to the first inventor is 
one for which he is entitled to compensation in 
damages, & relicf by injunction.—Huksr v. DEN- 
HAM (1872), lu. R. 14 Mg. 542; 41 L. J. Ch. 752 ; 
27 L. 'T. 56. 
etanotations :- Refd. Cope v. Evans (1871), L. 2.18 Ny. 138 ; 

fe ; AT aye Mk., Stupley & Suuth’s Appla, (1885), 
‘ de Ve eo bade 














1067. ——-.]—GOODFELLOW v. PRINCE, No. 
1240, post, 
1068, —-—— Though name used for other 


classes of goods.|--Where A. introduces into the 

market an article which, though previously known 

{to exist, is new as an article of commerce, & has 

required a reputation therefrom in the market by 

a name not merely descriptive of the article, B. 

will not. be permitted to sell a similar article under 

the same name; & this, although the peculiarity 
of the name in question has long been in common 
use as applied to goods of a different kind. It will 
make no difference that pltf. has also a trade mark 

which has not been taken by deft.— BrauaAm v, 

BustTarpD (1863), 1 Wem. & M. 447; 2 New Kep. 

572; 9L. 7.199; 273. P. 708; 11 W. RR. 1061 ; 

71 H.R. 195. 

Annotations: Apld. Ford ». Foster (1872), 7 Ch. App. 611; 
Raggett v. Windlater (1873), L. R.o17 Kq. 29. Distd. 
Linoleum Manufaeturing Co. vt Naitn (1878), 7 Ch. D. 
834. Expld. Kelly ». Byles (1880), 13 Ch. D. 682. 
Apld. Powell v. Birmingham Brewery Co., |1896] 2 Ch. 54. 
Refd. Reddaway vr. Bunham, [1896] A.C. 199: Re Chese- 
brough’s Trade Mk. ** Vaseline,” [1902] 2 Ch. 1; Re 
Gestctner’s Trade Mk., [1907] 2 Ch. 478. 
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TRADE Marks, TrapE NAMES AND DESIGNS. 


law or statute establishing the registration of trade 
marks, & no authority exists from which an 
exclusive right to a particular trade mark can be 
obtained ; but by the general principles of the 
commercial law, a8 soon as a trade mark has been 
so employed in the market as to indicate to pur- 
chasers that the goods to which it is attached are 
the manufacture of a particular firm, if becomes 
to that extent the property of the firm. Where 
cigarettes made by applt.’s firm became favour- 
ably known undcr the trade mark ‘“ Kalsar-i- 
liind ” :—Heid: (1) the use of that trade mark 
by others for hats, soap, pickles, ctc., could not 
impede the acquisition of an exclusive right to it 
as a trade mark for cigarettes ; (2) resps. should be 
restrained from using for cigarcttes a copy of the 
said mark with colourable variations, such copy 
being likely, even if not intended, to deceive pur- 
chasers into the belief that such cigarettes were 
manufactured by applt.’s fium.— SOMERVILLE v. 
SCHEMBRI (1887), 12 App. Cas. 458; 561. 5. RP. C. 
Ol ; 56 L. 7; ADd4 3 a TT. J,. Nj. 443, LP, C. 

wtmnolations :-—.1s8 to (1) Consd. Wumphiies v. Taylor Diug 

Co. {E888), 59 LL. T. 820. Genucradly, Retd. Bow v. Lait, 

11905) 1 K. 8. 592. 

1070. Name common to _ trade.J—A manu- 
facturer using, to describe articles made by him, 
the name of another manufacturer, must justify 
the use thus made of a name not his own, by show- 
ing that such name is understood by the trade & 
the public to denote a patented or other article 
of a particular type, structure or arrangement of 
parts, & not a mark or sign of a particular manu- 
facturer. It makes no difference in this principle 
that such naime dues not appear upon the articles 
sold, but only in advertisements or price lists ; 
nor that the articles bear the selling manufacturers’ 
own trade mark & Jabels, stating them to be manu- 
factured by him, & that statements to the same 
effect appear in the advertisements & price lists.— 
“SINGER ’? MACHINE MANUFACTURERS v. WILSON 
(1877), 3 App. Cas. 376; 47 L. J. Ch. 4815 38 
Li. ae 303 3 26 W. 1 664, rly L. 
sAnnofafions :— Consd. Cheavin v. Walker (1577), 5 Ch. I). 

850; Mitchell ve. Henry (1880), 15 Ch. D.I8): 2 Chorlton 

& Dugdale’s Tiade Mk, (1855), 53 LL. 'T. 38 Turton ¢. 

Turton (1889), 42 Ch. J). 128; Yallerman v. Dowsing 

Radiant Heat Co., [1900] 1 Ch. 13) Universal Winding Co. 

v. Hattersley (1915), 32 R. bP. c. 479. Refd. Condy rv. 

Mitehel] (1877), 37. L. LT. 766; Linoleum Manufacturing 

Co. v. Nairn (1878), 7 Ch. D. &8t; Metzler v. Wood 

(1878), 47 L. J. Ch. 6255; Siewert v. FindJater (1878), 7 

Ch. DD. $013; Orr Kwing v. Johnston (1880), 13 Ch. D. 

4343 Singer Manufacturing Co, v. Loog (1882), 48 L. 1. 3; 

Jte Palmer’s 'Tiade Mk. (1883), 24 Ch. D. 504; Biair v. Stock 

(1881), 62 L. T. 12833 Slazenger v. Felthain (2) (1886), 6 

R.P.C, 538135 Borthwick v. Evening Post (1888), 37 Ch. D. 

449; Jay v. Ladle1 (1888), 60 L. T. 27; Bodega Co. v. Owens 

(1889), G6 Tt. P. C. 236; Bodega Co. v. Owens (1889), 7 

R.P.C. 313 Powell ev. Birmingham Vinegar Brewery Co., 

{189612 Ch. 543; dee Verity’s Trade Mk., Ze Hall & Wood- 

house's ‘'rade Mk. (1901), 18 T. L. It. 2143; Bourne v. 

Swan & Edgar (1902), 51 W. dR. 213; Pwlman v. Pullman 

(1919), 836 R. PP. C. 210; Goodall v. Waddington (1924), 

41 KR. P. Cc. 658; Havana Cigar & Tobacco Factories rv. 

Oddenino, [1924] 1 Ch. 179. entd. Bow v. Hart, [1905] 

1k. B. 592; de Crook’s Trade Mk. (1914), 110 L. T. 474. 


1071. .|-—Pitis. who were the manufacturers 
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1065 i. By remtte.|\—A party is 
entitled to prevent another from 
affixing his name to a machine po uesally. 
khuown by his name, although he has 
not a patent, & the machine is not 
manufactured by him, nor under his 
authority.— WILKIE v. M‘CULLocH & 
Ce AteeSi: 2 Sh. (Ct. of Sess.) 413.—- 





1070 i. Name common to trade.\— 
Pitf., having registered as a trado mark 
the words *f Imperial Cough aby ee 
sued deft. for infringement thereof by 
selling confectionery under the name 
‘Imperial Cough Candy " :—-ZJZleld: 
inasmuch as the cvidence showed that 





sore een 


the word ‘* Imperial ”’ as a designation 
or mark for cough drops or candy was 
really public property, & a& common 
brand or designation for candy long 
before ee registration, pltf, had not 
the right to attribute to that which he 
might manufacture a name which hud 
been for years before a well known & 
current name by which that article 
was defined; & the action inust be 
dismissed.—WaTSON v2 WESTLALE 
(1886), 12 O. It. 449.- CAN. 

1070 ii. -——.]—The words “ chicken 
traddies ’? having been in use in the 
trade for a lung perivod prior to resp.’s 
trade mark, & such words forming 








part of the Knglish language & thereby 
yecome gublict yuris, could not be 
appruopriatcd by any one as his trade 
mark, &, further, that such words 
being descriptive of the character & 
size of the goods did not distinguish 
the goods of the proprietor of such 
trade murk from those of other persons, 
& a trade mark for the same was 
fundamentally null & void & should 
be expunged.—WIANDsOR (J. W.), LTD. 
ve. ManiTIME Fisn CorpN., ({1926] 1 
1). L. R. 687; (1926) Exch. C. R. 31.—- 
CAN. 

b. Vitle of periodical.)— RuED_v. 
O’Mratta (1888), 21 L. &. ir. 216.—IR. 


Part V.—IRADE NAMES AND Passina OFF. 


‘* Universal Winding Machine ” brought an action 
against defts., who were manufacturers of looms, 
winding & other textile machinery, to restrain them 
from passing off their machines as & for pltfs. by 
the use of the term Universal as part of the name. 
It appeared that Letters Patent had been granted 
in respect of the machines manufactured by pltfs. 
which had expired in 1906. Defts. had called 
their machines by various names until 1912, when 
they adopted the name “ Universal.” Defts. 
contended that the term was an ordinary Knglish 
word which had not acquired a secondary meaning, 
that it was a descriptive word, &, further, that it 
was always used by them in conjunction con- 
spicuously with their own name & address, & there- 
fore could not lead to confusion or passing-oll : 
Held: defts. were entitled to make & advertise 
for sale Universal Machinery by the names 
‘‘ Universal Wind’ or ‘‘ Universal Machine ”’ 
or ‘ Universal Winding Machinery,” & their 
machinery was sufficiently distinguished from the 
machinery of pltfs.—UNIVERSAL WINDING Co. v. 
JIATTERSLEY (GEORGE) & Sons, Lrp. (1915), 32 
R. P. C. 479. 


Annotation :-—Refd. Horlich’s Malted Milk Co. 7, Sum- 
wershill (1916), 114 L. T. 1814. 


1072. Right of retailer—Goods sold by manu- 
facturer in bulk —Registered mark of manufac- 
turer.|-—A manufacturer who sells to a dealer, 
in bulk, an article usually sold & used in small 
quantities, without any restriction as to its dis- 
posal, must be taken to authorise the dealer so to 
sell it as being his vendor’s manufacture. The 
dealer may therefore call the article by the name 
registered by the manufacturer as his trade mark. 
—Conby & MITCHELL v. TAYLOR & Co. (1887), 
56 L. T. 8913 3 T. L. R. 665. 

Annotation -—Refd. te Apollinaris Co.» Tiade Mhs., [1891] 

2 (Ch. 186 

Titles of publications & newspapers.|] — See 
Copyriair, Vol. XIII., pp. 177, 178, Nos. 131- 
142; Press & PRINTING, Vol. XX XVII., p. 516, 
Nos. 74—80. 

Trade name of partnership—After dissolution.] — 
ne PARTNERSIUP, Vol. XXXVI, p. 497, Nos. 1636, 
1637, 





B. Local Name. 


1073. Right acquired by long user—-Though 
locality of manufacture changed./—-A name may 
become a trade denomination & as such the pro- 
perty of a particular person who first gives it to 
a particular article of manufacture. The employ- 
ment of the name by another person for the 
purpose of describing an imitation of that article, 
is an invasion of the right of the original manu- 
facturer who is entitled to protection by injunction. 

W. bought the business of Glenfield starch 
making, & advertised his starch for more than 
twenty years by that name. ‘The word Glenfield 
was the place where the starch was first made, but 
afterwards it was made by W. elsewhere. OC. 
bought a small place at. Glenficld, & made starch, 
& used labels imitating W.’s, & calling the place of 
making it Clenfleld. People were likely to be 
deceived in thinking C.’s starch was the same as 
W.’s :—Held: W. was entitled to an injunction 
to prevent C. from using the word ‘ Glenfield ”’ 
on his labels of starch.—WoOTHERSPOON v. CURRIE 
(1872), L. R. 5 WW. L. 508; 42 L. J. Ch. 180; 27 
L. T. 393; 87 J. P. 204, H. 1. 


Annotations :—Apld. Hirst v. Denham (1872), L. R. 14 Eq. 
542. Distd. Raggett ve. Findlater (1873), lL. R. 17 Kiq. 29. 





PART V. SECT. 4, SUB-SECT. 1.—B. 


_©. Whether user permissible by 
rival trader.|—-Plitfs., who were the 
owners of a mineral spring in Helidon, 


J ——VOI,. XLII e 


trade mark of 


were tho proprietors of a_ registered 
which 
* Helldon Spa Water ” formed a part, 
& the mineral waters from their spring 
obtained under that 
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Thorloy’a Cattle Food Co. ee gy 
14 Ch. D. 748 Id. Johnston v. Orr Ewing (1882), 
Z APD. Cas. 219. onsd. Thompson v. Montgomery, Ie 
Joule’s Trade Mks. (1889), 41 Ch. D. 35. Apld. ait 
® Banhain, [1896] A. (. 199. Consd. Saxichucr v. Apol- 
linaris Co., [1897] 1 Ch. 893. Apld. Worcester Royal Porce- 
lain Co, v. Locke, Worcester Royal Poreclain Co. v. Rhodes 
(1902), 18 T. L. R. 712. Distd. Grand Hotel Co. of 
Caledonia Springs v. Wilson, [1904] A. C. 103. Refd. Cope 
v. Kvans (1874), L. R. 18 Kg. 1388; Esteourt v. Estcourt 
Hop Essence Co, (1874), 31 L. T. 567; Singer Machine 
Manufacturers v. Wilson (1877), 3 App. Car. 376; Metzler v. 
Wood (1878), 8 Ch. 1. 606; Siegert vo. Kindlater (1878), 
7Ch. D. 801; Kelly v. Byles (1880), 13 Ch. D. 682: Blair 
v. Stock (1884), 52 L. 'T. 123; de ** Alpine ’”’ Trade Mk., 
Stapley & Smith’s Appln. (1885), 54 .. J, Ch. 7273 sehove 
v Schinineké (1886), 33 Ch. D. 516; Hatchard v. Mége 
(1887), 18 Q. B.D. 7713 Somerville v. Schembri (1887), 
12 App. Cas. 453; Reddaway v. Bentham Temp Spinning 
Co., [1892] 2 Q. B. 639; Powell ». Birmingham Vinegar 
Brewery Co., [1894] 3 Ch. 449; Powell v. Birmingham 
Vinegar Brewery Co., [1896] 2 Ch. 54; Reyv. Lecouturicr 


Consd. Massam v. 





(1907), 98 lL. TT. 1973; Kinnel v. Ballantine (1909), 27 
hr. P. Cc. 185. 
1074. Law of 


——.]—By the French 
Associations, 1901, the Ronn etary of La Grande 
Chartreuse was dissolved & the property of the 
monksconfiscated & rested in a liquidator appointed 
by the Govt. The monks for many years had 
manufactured by a secret process a liqueur 
known as ‘ Chartreuse.’”? The business & pro- 
perty of the monks were sold by the liquidator to 
aco. which made & sold a similar liqueur under 
the old name ‘“ Chartreuse.’ The liquidator 
procured the insertion of his name as owner of 
certain trade marks & labels formerly employed 
by the monks:—Held: the liquidator & his 
assignees were not entitled to the use of the word 
‘* Chartreuse’ as descriptive of the goods made 
by them & the monks were entitled to have the 
liquidator’s naine as owner of the trade marks & 
names expunged from the register.—LECOUTURIER 
v. Riey, [1910] A. C. 262; 79 L. J. Ch. 3943 102 
L. T. 293; 26 T. L. R. 368; 54 Sol. Jo. 3753 27 
R. P. C. 268, 1. L. 3; affg. S. C. sub nom. REY v. 
LecouTunigER, [1908] 2 Ch. 715, C. A. 

innotations -—Refd. Ite Neuchatel Asphalte Co.’s Trade 

Mk., [1913] 2 Ch. 2915 Poiret v. Poiret & Nabh (1920), 

371. 2. C2177; Aksionairnoye Obschestvo A.M. Luther 

”. Sagor, 11921) 3 Kk. B. 532; Banque Internationale de 

Commerce do Petrograd v. Goukassow, [1923] 2 K. B. 682. 

Mentd. Sedgwick Collins v. Rossia Insce. of Petrograd, 

[1926] 1K. B.1. 

1075. .]—Resps. were long established 
brewers at the town of Stone, in Staffordshire, & 
their ales had long been known in the trade as 
‘*Stone Ales.’’ Applt. had recently established 
a brewery at Stone, & the cts. below came to the 
conclusion that he intended to use the name 
‘* Stone ’’ in connection with his own ales in such 
a way as to Icead to the belief that his ales were 
those of resps. Injunction granted restraining 
applt. from ‘‘ carrying on the business of a brewer 
at Stone under the title ‘ Stone Brewery ’ or ‘ Mont- 
gomery’s Stone Brewery,’ or under any other title 
so as to represent that deft.’s brewery is the 
brewery of pltfs., & from selling, or causing to be 
sold, any ale or beer not of pltfs.” manufacture 
under the terms ‘ Stone Ales’ or ‘Stone Ale,’ or 
in any way so as to induce the belief that such ale 
or beer is of pltfs.’ manufacture, & from infringing 
pltfs.’ registered trade marks or any of them.”’— 
MONTGOMERY v. THOMPSON, [1891] A. C. 217; 
60 L. J. Ch. 757; 64 L. T. 748; 55 J. P. 756; 
8R. PP. C. 361, H. 1.3 affy. S. C. sub nom. THOMP- 
SON v. MONTGOMERY, He JOULE’S TRADE MARKS 
(1889), 41 Ch. D. 35, C. A. 


Annotations :--Apld. Paine v. Daniells’ Brewerles, Re 
Paine’s Trade Mks., [1893] 2 Ch. 467; Powell v. Birming- 








popnlarity in Australia. Deft., having 
»xecomne Possessed of another spring in 
the same district, sold the mineral 
waters therefrom in bottles, the labels 
of which stated the waters to have 


the words 


name greut 


274 


Sect. 4.—Trade names of goods: Sub-sect. 1, RB. 
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ham Vinegar Brewery Co., [1894] 3 Ch. 449; Thompson 

v. Miller, ke Thompson’s Trade Mk. (1895), 13 R. P. GC. 35. 

Consd. Powell», Birmingham Vinegar Brewery Co., [1896] 

2 Ch. 54. Folld. Reddaway v. Banham, [1896] A. C..199. 

Apld. Pinet +. Maison Pinct (1897), 77 L. T. 322. Refd. 

Fle Burland’s Trade Mk., Burland ». Broaburn Ol] Co. 

(1889), 42Ch. D.274; Re Kdgington’s Trade Mk., Edgington 

v. Kdgington (1889), 61 L. I, 828; Baker v. Rawson (1890), 

45 Ch. D. 519; Huntley & Palmers v. Reading Biscuit Co. 

(189%), 37 Sol. Jo. 494; Re Powell’s Trade Mk., [1893] 

2 Ch. 388 ; Ze Talbot’s Trade Mk. (1891), 63 L. J. Ch. 264 ; 

London General Omnibus Co. v. Felton (1896), 12 UT. L. Rt. 

213; Valentine Meat Juice Co. v. Valentine Extract Co. 

(1900), 83 L. T.. 259; Walter». Ashton (1902), 71 L. J. Ch. 

839; Worcester Royal Porcelain Co. v7. Jocke, Same v. 

Rhodes (1902), 18 IT. L. ht. 712, Grand Hotel Co. of 

Caledonia Springs ». Wilson, [1904] A. (. 103; Re Cros- 

fleld’s Appln., Jte Califonna Fig Syrup Co.’s Appln., Re 

Brock (1909), 101 L. ‘I’. 687: Piice’s Patent Candle Co. 

v. Ogston & Tennant (1900), 26 R. PoC. 797. 

1076, --——.]—Resp. had for years manufactured 
& sold under the name ‘ Yorkshire Relish” a 
sauce made according to a secret recipe, & the 
term “ Yorkshire Relish ” had come to mean that 
particular manufacture. Applts. began to make a 
sauce, nearly resembling resp.’s sauce, which 
they sold as Yorkshire Relish so as to induce 
purchasers to believe that it was resp.’s ‘‘ York- 
shire Relish,’ although the purchasers did not 
in fact know the name of resp. in connection with 
the sauce :—Held: resp. was entitled to an 
injunction restraining applts. from using the words 
“Yorkshire Relish’? in connection with their 
sauce without clearly distinguishing it from resp.’s 
sauce.— BIRMINGHAM VINEGAR BREWERY (Co. v. 
POWELL, [1897] A. C. 710; 66 L. J. Ch. 763; 76 
L. T. 702; sub nom. POWELL v. BIRMINGHAM 
VINEGAR BREWERY C'o., lrTp., 14 R. P. C. 720, 
H. 1. 

Annotations :-—Consd. Jamieson v. Jamieson (1898), 11 
T. 1. 1k. 160; Weingarten v. Bayer (1903), 88 LL. TI. 168. 
Apld. Lecouturicr v. Rey, [1910] A. C. 262; Ndgo 2. 
Niccolls, [1911] A. C. 693.  Distd. Horlich’s Malted Milk 
Co. v. Stunmerskill (1916), 85 L. J. Ch. 338. Refd. Chivers 
o. Chivers (1900), 17 Re P. C. 4203 Valentine Meat Juice 

Co, vu. Valentine livtract Co. Pndaas 83 1. T. 259; Cash 
Cash (1901), 84 L. Tl. 3493 Kinnell ». Ballantine (1909), 

27 R. Pp. C. 1853) Re Teoofani’s Trade Mark, 'Teofani v. 
Teofant (1913), 109 I. T. 114. 

1077. —-—.|— The original factory of china & 
porcelain known as “ Worcester ”’ or ‘‘ Worcester 
China ”’ was founded at Worcester in 1751. From 
1786 to 1801 there were two factories & firms, 
from 1801 to 1840 three factories & firms, & from 
1840 to 1889 two factories & firms engaged 
independently in this manufacture at Worcester. 
Since 1889 pltfs.. who claimed to be the successors 
of all the above-mentioned firms, had been the 
only manufacturers of china or porcelain in 
Worcester until 1897, when one l.ocke, who had 
been in their employment, set up a new manu- 
factory. In 1898 Locke sold his business to deft. 
co. Jt appeared that there were no natural advan- 
tages, in the way of soil or water or otherwise, 
attaching to the city or county of Worcester making 
it specially suitable for the manufacture of china 
& procelain, & that the productions of the 
Worcester makers had never been confined to any 
special types, but had included specimens of all 
classes of such wares & all descriptions of design, 
subjects, & colouring. It also appeared that 
from some time prior to 1889 pltfs. had used, as 
generally as possible, the word ‘“‘ Royal” as well 
as ‘‘ Worcester ’’ in connection with their goods ; 
& since, in 1889, they acquired the works & 
business of Grainger, the last surviving of {he above- 
mentioned firms, they had kept those works as a 


v. 
9 


come from Helidon. In an action for 
an injunction to restrain deft. from 
using the word ‘“ Helidon ’’ in describ- 
ing his mineral waters :—Held: the 


word ** Helidon,” being a geo 
name, & not a fancy name, pltfs. were 
not entitled to its exclusive use for 
the purpose of describing mineral 
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separate establishment, & had described products 
therefrom as ‘‘ Grainger’s Worcester China.” In 
two actions brought by pltfs. against deft. co. & 
against a retail dealer who sold the products of 
deft. co. as ‘‘ Worcester China ’’:—Held: (1) be- 
tween 1889 & the commencement of sales by 
Locke & deft. co., the word ‘‘ Worcester,” as applied 
to current trade productions in china & porcelain, 
acquired & had a secondary meaning as denoting 
goods made by pltfs. at one or other of their 
manufactories to the exclusion of al] other manu- 
facturers of china or porcelain & similar articles ; 

(2) pltfs. were not disentitled to relief either by 

reason of previous manufacturers having made at 

Worcester china now known as ‘‘ Worcester ’’ or 

by the fact that some of their goods were described 

as ‘‘ Royal Worcester ’”’ or ‘ Grainger’s Worcester 

China’’; (3) although no actual instance of 

deception had been proved, the acts of defts. were 

calculated to deceive purchasers & the public 
into the belief that their goods were those of pltfs. 

—WORCESTER ROYAL PORCELAIN Co., LTD. wv. 

LockE & Co., Lrp., SAME v. RiopeEs (1902), 18 

T. 1. R. 712; 19 R. P. C. 479. 

1078. Right acquired by repute.]|—Though no 
exclusive right of property can be acquired in 
the public & well known name of a geographical 
district, such a right may be acquired in the 
application of such a name to a particular article 
of manufacture, if the article has acquired a 
reputation in the market under such name as a 
trade mark.—M‘ANDREW v. BASSETT (1864), 4 
De G. J. & Sm. 380; 4 New Rep. 123; 33 L. J. Ch. 
561; 10 L. T. 442; 10 Jur. N.S. 550; 12 W. R. 
777; 463. R. 965, L. C. 

Annotations: Consd. Maxwell vr. Hogg, Hogg v. Maxwell 
(1867), 2 Ch. App. 307; Raggett eo. Kindlater (1873), L. lh. 
17 Kq. 29. Expld. Kelly ». Byles (1880), 13 Ch. D. 682. 
Consd. /% Salt's Appln., [1894] 8 Ch. 166. Refd. Leather 
Cloth Co. v. American Leather Cloth Co, (1865), 35 1. J. Ch. 
63; Wothorspoon v. Currie (1872), 42 L. J. Ch. 1305 
Mouson v. Boehm (1881), 26 Ch. D. 308; Re * Alpine ”’ 
Trade Mk., Stapley & Smith’s Appln. (1885), 54 L. J. Ch. 
727; Jt Schmidt's Trade Mk., Jackson v, Napper (1886), 
35 Ch. DD. 162; Borthwick v. Evening Post (1888), 37 
Ch. D. 449; icensed Victualler’s Newspaper Co. v. 
Bingham (1888), 88 Ch. D. 139; Re Paine’s Trade Mks., 
Paine v. Daniel's Breweries (1893), 68 L. T. 801; Pe 
Densham’'s ‘Trade Mk. (1895), 43 W. R. 515. 

1079. »|—-An injunction will be granted on 
an interlocutory motion to restrain the use or 
imitation of the name of a place, used as a trade 
mark, if pltf. proves primd facie, that such name in 
the market has come to mean pltf.’s article 
obtained from such place.—RADDE v. NORMAN 
(1872), L. KH. 14 Eq. 348; 41 L. J. Ch. 525; 26 
L. T. 788 ; 20 W. R. 766. 

.{nnotation :—-Retd. Free Fishers & Dredgers of Whitstable 
o. Klliott (1886), 4 T. Lu. R. 273. 

1080. .|—Pltfs., under a grant from the 
owners, acquired the exclusive right of importing 
& selling in Great Britain, the mineral water pro- 
duced by a natural spring called ‘ Apollinaris,”’ 
at Ahrweiler, in Prussia, which had for some 
years been known & sold in the English market 
under the name of Apollinaris Water,” & advertised 
& sold the same as ‘‘ Apollinaris Water.” Subse- 
quently, defts. made & sold an artificial mineral 
water, being the chemical equivalent of the natural 
water, under the name & description of ‘‘ London 
Apollinaris Water, possessing all the properties 
of the natural water’ :—Held;: pltfs. were entitled 
to an interim injunction, to restrain the use of the 
words ‘‘ London Apollinaris Water,’’ or of any 
other name of which the word ‘‘ Apollinaris ’’ so 
formed part as to be calculated to mislead the 








aphical waters & the action must fail.— 
HELIDON SPA WATER Co., LTD. 1. 


CAMPBELL (1900), 10 Q. L. J. 1.— 
AUS. 


Part V.—TRADE NAMES AND Passina Orr. 


public.—APOLLINARIS Lrp. v. NORRISH 


(1875), 83 L. T. 242. 

1081. ———.]—-Rock1nacHam Ry. Co., Lrp. & 
JARRAHDALE TIMBER Co., LrpD. v. ALLEN (1898), 
13 T. L. R. 80, C. A. 

1082. .]—The P. co. had registered a trade 
mark consisting of an oblong label with a panoramic 
view of London looking across Blackfrairs Bridge 
with St. Paul’s Cathedral prominent in the centre. 
On the right-hand side of the label was a double 
circle containing a ship in full sail. The P. co. 
used this as a label with the addition of the words 
‘* London Candles ”’ in large lettcrs printed across 
it for many years in the Morocco market. They 
designated their staple candles for that market 
‘* London Candles’ & these candles were, at least 
to a large extent, known to customers by the native 
equivalent for these words. The candles were 
made up into packets wrapped in coarse blue paper 
with two orange labels, one being that described 
above, & the other an oval label bearing the 
words ‘‘ London Candles.””’ Wrapping candles in 
blue paper, with round & oval orange labels, was 
common to the trade. In 1906 0. & T. began to 
sell candles in the Morocco market, & a year later, 
after using a series of labels, each of which 
resembled the P. co.’s registered label more or 
less closely, they began to use an oblong label 
showing a panoramic view of a town looking across 
a bridge to a domed building similar to St. Paul’s 
Cathedral. On the right hand side of the label 
was a circle containing a teapot with the words 
‘*Berrad Brand’ (anglice teapot brand). The 
words ‘‘ London Candles’’ were printed on the 
label in the same type & position as in the P. co.’s 
label. The get-up of the packets was the same as 
that of the P. co. The P. co. sought to have O. & 
T. interdicted from using these Jabels :—Held: 
(1) O. & T.’s label was an infringement of the P. 
co.’s registered trade mark; (2) at common law, 
O. & ‘'T.’s label, taking the words ‘ London 
Candles’? without regard to their meaning as 
part of the pictoral design, was a colourable imita- 
tion of the P. co.’s label, & O. & T. had been guilty 
of passing-off in using it, particularly in con- 
nection with the same get-up as that of the P. co., 
though that by itself was common to the trade ; 
(3) the words ‘‘ London Candles’? had acquired 
a secondary meaning in the Morocco market in 
connection with the P. co.’s candles; & O. & T. 
were not entitled to use those words without clearly 
distinguishing their goods from those of the P. co.— 
PRICE’S PATENT CANDLE Co., rp. v. OasTon & 
TENNANT, LTD. (1909), 26 R. P. C. 797. 

1083. Whether user permissible by rival trader— 
User with distinguishing mark.]—-In 1887, B. & 
co. commenced to sell Indian cigars under the 
brand ‘‘ Flor de Dindigul,” & had since sold the 
sarne in large quantities. The cigars were often 
asked for & sold as ‘‘ Dindigul ”’ cigars; the name 
‘* Dindigul ”? had not prior to B. & co.’s use been 
used as part of the name of a cigar. In 1897 H. 
commenced to sell cigars under the brand ‘ Cigarro 
de Dindigul.” B co. commenced an action 


Co., 





PART V. SECT. 4, SUB-SECT. 1.—C. part of the English language & is 

herefore publict juris.—AMERICAN 
DRUGGISTS SYNDICATE, LTD. v. BAYER 
Co,, LTp., [1923] Exch. C. R. 653: revad. 
[1924] 8. O. R. 558.—CAN. 


1087 i. No right to exclusive user. }-— 
SAVAGE tv, RAMETTE (1895), Q. R. 7 
8S. C. 84.—CAN. 


——.]—— COHEN v. KRAUSS 
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against H. to restrain H. from using in connection 
with cigars the words ‘ Cigarro de Dindigul,” 
** Dindigul,” or ‘ Flor de Dindigul,’’ & also from 
ing off his goods as the goods of B. & co. 
B. & co. alleged that in dcft.’s shops deft.’s cigars 
had been sold in response to orders for ‘‘ Flor de 
Dindigul’s ’’ cigars. Deft. claimed the right to use 
the name ‘“‘ Cigarro de Dindigul,’”’ on the ground 
that Dindigul was a district in India in which 
the tobacco was grown of which his cigars were 
made. B. & co. moved for an interlocutory 
injunction :—Held: B. & co. were entitled to an 
interlocutory injunction restraining deft. from 
using the name of ‘‘ Flor de Dindigul ” or ‘‘ Cigarro 
de Dindigul’’ as the brand or title of any cigars 
not being pltf.’s cigars, & from supplying any 
cigars not being pltf.’s cigars in response to orders 
for ‘‘ Flor de Dindigul ”’ cigars, & from using the 
name ‘‘ Dindigul ’”’ in connection with the sale of 
cigars not being pltf.’s cigars without clearly dis- 
tinguishing such cigars from pltf.’s cigars; but 
the Order was not to prevent deft. from describing 
any cigars sold by him which were in fact made of 
‘* Dindigul ’’ tobacco as being so made.—BEWLAY 
& Co., LtTp. v. IluGHES (1898), 15 R. P. C. 290. 

1084. }—HuNTLEY & PALMERS vv. 
READING Biscuit Co., LIn. (1893), 9 T. L. R. 462 ; 
37 Sol. Jo. 494. 

1085. -—— -——.] — BIRMINGHAM VINEGAR 
BREWERY Co. v. POWHLL, No. 1076, ante. 

1086. »}— Where the mineral waters of 
applt. derived from various Caledonia springs, so 
called from being in a township of that name, 
acquired in the market the name of *‘ Caledonia 
Water’; & resps. having discovered other 
springs in the same township sold their goods as 
‘from new springs at Caledonia.’ In an action 
for an injunction :—Held: applts. had not, in 
the circumstances, a right to the exclusive use of 
the word ‘ Caledonia.”’ Resps. were entitled to 
indicate the local source of their waters, & had 
sufficiently distinguished their goods from those 
of applts.—GRAND HOTEL Co. OF CALEDONIA 
SPRINGS v. WILSON, [1904] A. C. 103; 73 L. J. 
P.C.1; 89L. T. 456; 52 W. R. 286; 20T.L. R. 
10,-P.C. 














C. Descriptive Name. 


1087. No right to exclusive user.}|—An injunc- 
tion to restrain the use by defts. upon their trade 
label of the term ‘‘ Nourishing Stout,” which pltf. 
had previously used, refused, on the ground that 
‘‘ Nourishing ’’ was a mere English word denoting 
quality.—RaAGGETT v. FINDLATER (1873), L. R. 
17 Eq. 29; 48 L. J. Ch. 64; 29 L. T. 448; 37 
J. P. 822; 22 W. R. 53. 
aoe :— Refd. 7’ Barrows’ Trade Mk. (1877), 5 Ch. D. 


2088. ———.|—-Pltfs. in 1882 in the United States 
designed & put upon the market for sale a tooth 
brush under the name ‘‘ Prophylactic ’’ & adopted 
a yellow carton for enclosing it & a certain get up. 
The brush so got up & marketed under that name 
had attained a large share of the business in tooth 


a proprietary medicine who calls it by 
the descriptive name of a known drug, 
although it contains none of the drug, 
can acquire no right to restrain otber 
manufacturers from the use of that 


(Mi a) T1929] 1W 1087 i }—V B namo as descriptive of their manu 
an.), . W. R. 703.—CAN. v. -}—VADILALv. BURDITT 
1087 iff. ——.J—When a porson in- & 0. (1905), I. L. R. 30 Bom.61.—IND, —_factures from that drug.—-LOAsBY’s 


vents a now icle & at the same 1087 v. 
time invents a word to designate it, he 
cannot claim the exclusive use of that 
word to denote his own manufacture as 
distinguished from others. The name 
given to the invented article becomes 








1087 vi, 


-J—App 
to have descriptive words registered, 
but not for the purpose of 
exclusive right or use.—Fx 
(1890), 7 Nfid. L. R. 423.—NFLD. 


--—A manufacturer of 


Gta: ase entitled WAHOO MANUFACTURING CoO., ern os 


DuTTON (1897), 16 N. Z L. R. 
N.Z. 


ving an 
. TRSSIER 1087 vii. ———.]—MONTGOMERIE v. 
DONALD & Co. (1884), 11 R. (Ct. of 


1 
Sess.) 506; 21 8c. L. R, 338.—SOOT. 
T 2 
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brushes in the United States & other countries of 
the world. Pltfs.’ trade in the United Kingdom 
commenced, though on a small scale, in 1895, 
& continued on about the same scale until the 
outbreak of war; during the war there were 
restrictions on importation of the goods into the 
United Kingdom, & immediately after the war 
circumstances outside pltfs.’ control militated 
against any large number of shipments by them, 
but from 1921 pltfs. staried an advertising cam- 
paign in this country & thereby largely increased 
their sales here. In 1920 pltfs. discovered that 
defts. were manufacturing tooth brushes under the 
name “ Prophylactic’? & under & similar get up, 
& commenced an action for passing off. Defts. 
alleged that the word ‘t Prophylactic ’”? was com- 
mon to the trade & that none of the features 
alleged by pltfs. to be distinctive of his goods 
were in fact distinctive :—Held: in this country 
the word ‘‘ Prophylactic’ was descriptive of a 
particular shape & make of tooth brush, & was 
open to every manufacturer or trader who in fact 
dealt in tooth brushes made according to that 
shape & pattern; pltfs. had no exclusive right to 
use the word “ Prophylactic ” 3 the elements found 
in both pltfs.’ & defts.’ cartons were all more or 
less in common use in the trade, & on the facts 
pltfs. had failed to establish that there was such 
a get up of defts.’ goods, or of the packets in which 
they were contained, as to lead to the results of 
which pltfs. were apprehensive ; there had been 
a user by others of the factors or elements of which 
pltfs. mainly complained for a length of time & 
in circumstances which at this date discntitled 
them to the relief claimed, & defts. had acted in a 
legitimate way & honestly, & the action must be 
dismissed with costs. 

The necessary similarity of a common article 
increases the risk of deception, & it behoves manu- 
facturers, in putting their products on the market, 
to be careful to avoid adopting any factors or 
elements which may be likely to confuse their 
article with an almost exactly similar article put 
on the market by another manufacturer.— 
CorRDES v. ADDIS (It.) & Son (1923), 40 R. PVP. C. 
133. 

1089. -—-- Where no secondary or special mean- 
ing acquired.|—Where pltfs. without relying on 
their registered trade mark, which consisted in 
part of the term ‘“ Flaked Oatmea],” claimed that 
they had by user so intimately identified the terin 
with their goods that the use of it by defts. in their 
trade mark had the effect of passing off their goods 
as pltf.’s goods :—Held: the term being one of 
ordinary & not exclusive description, & being 
applicable to deft.’s goods as well as pltf.’s, & 
deft.’s user thereof not having been proved to 
have had or to be calculated to have the above 
effect, the suit must be dismissed with damages 
resulting from the grant of an interim injunction.— 
PARSONS v. GILLESPIE, [1898] A. C. 239; 67 
: J.P.C. 213; 14 7T. L. R. 142; 15 R. P. C. 57, 

ae OF 

Annotation :~ Consd. Bile Bean Manufactwing Co. v. 
Davidson (1905), 22 R.P.C. 553. 
1090. —~—~—.]—Applts., 








an English co., 


1089 1. ~ — Where no secondary or 
apeeul meaning acquircd.J—WOLKFR v. 
Harr (1878),4 V.L. . (Eq.)125.- AUS. 


1089 ii. — — -- —-.]}—-No porson can 


in its 
descriptive of a 


1089 iii, ——- ———_.]— The oxclusivo 5 
right to tho use of a trade nume which, 24 Man. L. It. 85.—CAN. 
wimuary meaning, 
business, 
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claimed to have invented, or at least to have put 
upon the market, a fabric suitable for shirting & 
underwear woven in a particular manner; & 
alleged that they had for the last ten years 
described this fabric in their advertisements 
as made in a certain way; & that they had 
marked it & invoiced it under the name of “‘ cellular 
cloth ” largely in England &, to some extent, in 

Scotland. The name had not been registered. 

Resps. were a wholesale firm in Edinburgh who 

sold cotton & woollen goods which they had 

recently described as ‘‘ cellular ” :—Held: applts. 
were not entitled to relief on the grounds (a) that 
the word ‘cellular’? was an ordinary English 
word which appropriately & conveniently described 
the cloth of which the goods sold by resps. were 
manufactured ; & (b) that the term had not been 
proved to have acquired a secondary or special 
meaning so as to denote only the goods of applts.— 

CELLULAR CLOTHING Co. v. MAXTON & MURRAY, 

[1899] A. (', 326 ; 68 L. J P, CC, 72 > 80 i i Tr: 809 5 

16 R., P, Cc, 307, IT. L. 

Annotations :— Apld, Tupley rv. Griffiths (1902), 19 RV. C. 
590. Consd. kels v. Hedley (1903), 19 T. L. R. 340; 
Jmpenal Tobacco Co. (of Great Britain & Ireland) v. 
Purnell (1904), 21 R.P.C. 368 ; Bile Bean Manufacturing 
Co. & Davidson (1905), 22 RR. P. C. 553 5 British Vacuum 
Cleaner Co. ». New Vacuum Cleaner Co., [1907] 2 Ch. 312 ; 
Randall » Bradley (1907), 24 R. P. C. 773; soc. of 
Accountants & Auditois v. Goodway & London Assocn. 
of Accountants, [1907] 1 Ch. 489; innell v. Ballantine 
(1909), 27 R.P.C.185. Apld, Bur berry’s v. Cording (1909), 
100 L. T. $85. Consd. Kdge vr. Niccolls, [1911] 1 Ch. 5; 
Universal Winding Co. «. Hattersley (1915), 32 R. 2B. C. 
479 Apld. Horliek’s Malted Milk Co. ». Summerskill 
(1916), 46 L. J. Ch. 335. Distd. Havana Cigar & Tobacco 
Factonies v. Oddenino, {1921} 1 Ch. 179. Refd@. Chivers 
v. Chivers (1900), 17 K.P. C. 4203 Valentine Meat Juice 
Co. v. Valentine Kytract Co. (1900), 83 L. 'T. 259; Acrators 
v. TNollitt, (1902]2 Ch. 319; Carre. Crisp (1902), 19 RP. C. 
197; Weingarten v. Baver (1903), 88 L. T. 168; TWommel 
v Gebruder Banner (1904), 20 T. Le dk. 5853 Plotzker v. 
Lucas (1907), 24 RR... 5513 Re Kenrick & Jefferson’s 
Appln, (1909), 26 2. P. C. 641 5 dt Crosficld, Re California 
Fig Syiup Co., te Broch, [LY10) 1 Ch. 130; Re Du Cros’ 
Appln., [F012] 1 Ch. 644; Ridgway Co. v. Hutchinson 
(1923), 40 RR. B.C. 3835, 

1091. -|—PIHf. had for many years 
manufactured laundry blue made up in oval blocks 
or cakes, & until a few years ago no other maker 
of laundry blue had put blue on the market in 
oval shape. Pltf. alleged that, as a result of this 
& of the quality of his goods & of his extensive 
advertising, the public & the trade had come to 
call & know his blue as ‘‘ Oval Blue,” & that 
“Oval Blue” meant HKipley’s ‘‘ Oval Blue” & 
no other. Deft. was a retail grocer who had 
previously been a customer of pltfs., but was now 
selling laundry blue made up in similar blocks 
or cakes by another manufacturer, & labelled 
* Bobby Blue.’ Pltf. alleged that blocks of this 
latter blue had been fraudulently passed off by 
deft. upon purchasers sent by him with written 
or verbal orders for ‘‘ Oval Blue,”’ & he claimed 
relief on the footing that apart from any question 
of shape, the words “‘ Oval Blue ” signified laundry 
blue of only his manufacture :—Held: (1) pltf. 
had not sufficiently discharged the burden of 
proving that words, purely descriptive & in 
common use in the English language & accurately 
describing the article, had been acquired by him 
by evidence that he alone for several years had 
made the article in the shape so described by the 








W. W. I. 382; 14 D. L. R168: 
is merely 


can be 1089 iv. -}—RUBBERSET Co. 


& RUBBERSET Co., Lrp. » BOrCKI 








have the exclusive right to the use of 
the term ° Schnapps,”’ or of the term 
**Schiedam,"’ or of the term ‘ Aro- 
matic,” as applies to gin, for they 
have become public? juris.—WOLFER %, 
ALsop (1886), 12 V. L. R. 887.—AUS, 


secured only by long use in the course 
of which the name has acquired a 
secondary meaning specially descriptive 
of the porson or persons using it or of 
his or their goods.—MATrHEWs  ¥. 
OMANSKY (1913), 25 W. L. lh. 603; 


BROTHERS Co., LTD. (1919), 46 O. lL. BR. 
ace D.L.R.133 160. W.N, 308.- 


1089 v, —-— ~—-— -.]— MAHOMED Esur 
v. RATARATNAM PILLAI (1909), I. L. R. 
33 Mad. 402.— IND. 
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words under which it was sold; (2) no personal 
fraud or intentional deception on the part of deft. 
had been proved; (3) on the conflict of testimony 
as to the purchases the evidence given on behalf 
of pltf. was not entitled to credit. If you want the 
ct. to rely upon the testimony of persons trapping, 
when they have completed their trap, & have got 
the victim in it, the least they can do is to tell him 
that that is the occasion that they are going to 
give evidence about in ct., so that, then & there, 
he may be able to recall & recover his collection 
of the circumstances & be ready to give his account 
in ct., so that the ct. should not be asked to reply 
upon the testimony of the witnesses for pltf. on the 
ground that deft. cannot possibly remember what 
took place (FARWELL, J.).—RIPLEY v. GRiFPITHS 

(1902), 19 R. P. C. 590. 

-{nnotations -—As to (8) Consd. Truefilt & lruefitt ». Edney 
(1903), 20 R.P.C. 321. Apld. Lever ¢. Masbro' Equitable 
Pioncers Soe. (1911), 105 L. TP. 918. 

1092. ———.|—FEets v. Hepiey (‘Tu0MAsS) 
& Co... Lp. (1903), 20 T. L. R. 69; 21 RP. 
9), . A. 

Annotation: Consd. Bile Bean 
Davidson (1905), 22 RT. C. 543. 
1098, -—— -|—W. L., an American fimn, 

began to sell corsets in this country in Feb. 1901, 

under the title of ‘‘ Erect Form Corsets.’? Their 

sales prior to action were not large. In Feb. 1902, 

they commenced an action against W. Rh. to 

restrain him from passing off his corscts as theirs 

by the use of ‘‘ Erect Form,” & in Apr. 1902, 

they commenced a similar action against H. S. & 

co. The two actions were in the list for trial on 
the same day, & were in effect tried together :— 
fleld: ‘“‘Krect Form” as applied to corsets was 

a descriplive term, & had not acquired a secondary 

signification as denoting plifs.’ corsets, & the term 

ae in fact first used in this country by defts. 

m. MW CO. 

It seems to me unless & until you have either 
shown that the words are not, properly speaking, 
descriptive, or that the trade has been so large 
In extent & so widely known, the diflicultics in 
proving which are almost insuperable, that the 
primary signification in respect of the goods 
In question is lost & the secondary signification 
has attached to those words that they mean goods 
made by pltf., instead of the primary signification, 
you cannot succeed. In this case it is absolutely 
impossible for anyone to hold that pltfs. have 
carried on business in such a way or to such an 
extent as to have any reputation at all at the time 
of the issue of this writ in England as attaching 
to these words (FARWELL, J.).—WKEINGARTEN 
BRoviers v. ROSENTHAL, WELNGARTEN BRoTimns 
v. SHERWOOD & Co. (1004), 21 R. VP. C. 212. 

1094. |—W. brought an action 
against W. & CG. to restrain them from representing 
any band other than pltf.’s band to be the ‘“‘ White 
Viennese Band,” ‘the White Hungarian Band” 
or the ‘“‘ White Band,” claiming these titles as the 
trade names of his band. At the trial he 
abandoned his case as to the last two titles :— 
Held: pltf. had failed to establish that the title 
White Viennese Band ” had acquired a secondary 
signification as denoting his band only, & no case 
of passing off had been established out against 
defts.— Wurm v. WepstTer & CGIirLING (1904), 21 
R. P. ©. 378. 

1095. Name originally distinctive-—De- 
Scriptive by common user.]|—Pitfs., in an action 
for passing off had long sold their pencils, which 





Manufacturing Co. t. 














1098 i. Name identified with goods of 
articular manufacturer—Whether user 
y others permissible—Necessity for 


distinguishing 


mark. ]}-- The 
** Camel Hair Belting ’? had acquired a 
special or secondary signification in 
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were polished a dark brown, in two qualities, 
stamped in gold & silver letters respectively, with 
the inscriptions, ‘‘ E. Wolff & Son’s Selected 
Spanish Graphite *H. B.,’ & ‘ BE. Wolff & Son’s 
Penny Spanish Graphite *ITB.”” About 1871 they 
had used raw graphite imported from Spain, but 
the supply of suitable material from that country 
had long since given out, & pltfs. had subsequently 
prepared a blend of materials obtained elsewhere. 
Principal defts. were a German firm, who had 
supplied or were supplying different retail traders 
in England with pencils similarly got up, polished, 
& stamped, the stampings including the terms, 
‘‘ Spanish Graphite,” ‘ Spanish Cedar,’ & 
‘* Selected Graphite.’’ It appeared that between 
1874 & 1884 pltfs. had regularly supplied their 
pencils to a trader whose name was put on in the 
place of their own in front of the words ‘“ Spanish 
Graphite,” not only on the pencils but also on small 
show cases; but this practice had been subse- 
quently stopped. It also appeared that in 1883 
defts. had supplied pencils stamped ‘“ Spanish 
Graphite ’? to the English market, & that three 
other makers had done the same between that 
year & the date of the trial :—Held: pltfs. were 
not entitled to an injunction to restrain the 
manufacture or sale of any of the pencils com- 
plained of. —WoLFF & Son v. NoprrscuH (1900), 
17 R. RP. GC. 3213 on appeal, 18 Re P. C. 27, 
©. A. 

1096. -|—In 1850 pltfs.’ pre- 
decessors began to sell a preparation which he 
called “ Gripe Water,” & in 1876 he registered 
a trade mark which contained those two words. 
Pitfs. brought an action against the defts (a) for 
infringement of the trade mark ‘ Gripe Water,” 
& (b) to restrain the sale of any goods except pltfs.’ 
under that name, & defts. moved to have the trade 
mark expunged from the Register :—Held: on 
the evidence pltfs. had failed to prove that the 
words ‘ Gripe Water’? now meant pltfs.’ goods 
& therefore they were not entitled to succeed in 
their claim for passing-olf, but defts. were not 
entitled to have the trade mark expunged from 
the Register as at the time of registration it was 
in fact distinctive, & plfs. were entitled to an 
injunction to restrain infringernent of the trade 
mark.—Re Woopwarn’s Trapk Mark, Woop- 
WARD, Lrp. 7 Bounron Macro, Lyrp. (1915), 85 
LJ. Ch. 2735 112 LT. 1112; 81 'T. L. &. 269; 
32 R.P. C. 173. 

Annotations : - Consd. Wigfull v. Juckson, [1916) 1 Ch. 213. 

ne Rc Imperial obacco Co.’s Trade Mks., [1918) 2 Ch. 
1097. Name used in combination.|-—When 
a name which is truly descriptive of the article 
sold has always been associated with the particular 
name of the manufacturer, a monopoly of the name 
of the article, apart from the name of the manu- 
facturer, cannot be acquired under ordinary 
circumstances. 

Applts. had manufactured & sold milk prepared 
with malt or extract of malt as ‘ Horlich’s Malted 
Milk ” :—-Held: they were not entitled to restrain 
resp. from selling a similar article manufactured 
by him as ‘‘ Ifedley’s Malted Milk.”’—]1ORLICK’S 
MaLrep MILK (Co. »v. SUMMERSKILE (1916), 86 
I. J. Ch. 175; 115 L. TT. 813; 33 T. Le BR. 83 5 
6L Sol. Jo. 114; 8412. 2. C. 68, He. TL. 

1098. Name identified with goods of particular 
manufacturer —Whether user by others permissible 
—Necessity for distinguishing mark.]|—A_ trader 
is not entitled to pass olf his goods as the goods of 
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Sect. 4.—Trade names of goods: Sub-sect. 1, C., 


another trader by selling them under a name which 
is likely to deceive genre whether immediate 
or ultimate, into the belief that they are buying 
the goods of that other trader, although in its 
primary meaning the name is merely a true 
description of the goods. 

_ Pltf. had for some years made helting & sold 

it as ‘‘ Camel Hair Belting,’? a name which had 

come to mean in the trade pltf.’s belting & nothing 
else. Defts. began to sell belting made of the yarn 
of camel’s hair, & stamped it ‘Camel Hair 

Belting ’’ so as to be likely to mislead purchasers 

into the belief that it was pltf.’s belting, endeavour- 

ing thus to pass off his goods as pltf.’s :—Held : 
pitf. was entitled to an injunction restraining deft. 
from using the words “‘ camel hair ’’ as descriptive 
of or in connection with belting made or sold or 
offered for sale by him & not manufactured by 
pltf. without clearly distinguishing such_ belting 
from pltf.’s belting —REDDAWAY v. BANHAM, 

11896] A. C.199; 651. J. Q. B. 381; 741. T. 289; 

44 W.Q. 688; 12 T. L. R. 205; 18 BR. P. C. 218, 

H. L. 

Annotations :— Apld. Powell ». Birmingham Vinegar Brewery 
Co., [1896] 2 Ch. 54; Rockingham Ky. & Jarrahdale 
Timber Co. v. Allen (1896), 12 T. L. R. 345. _Consd. 
Saxlehnor v. Sponge Co., [1897] 1 Ch. 893. Apprvd. 
Parsons v. Gillespic, [1898] A. C. 239. Distd. Celular 
Clothing Co. v. Maxton & Murray, [1899) A.C. 326.  Consd. 
Chivers v. Chivers (1900), 17 K.P. C. 420. Apld. Valentine 
Meat Juice Co. v. Valentino Kxtract Co. (1900), 83 L. T. 
259; Cash v. Cash (1901), 84 L. 7. 349. COonsd. Acrators 
v. Tollett, [1902] 2 Ch. 319. Apld. Reddaway v. Friction- 
led & Hngine Packing Co. (i903), 19 R. bP. C. 605; Redda- 
way v. Stevenson (1902), 20 KR. P. C. 276;  Faulder v. 
Rushton (1903), 19 T. lL. R. 452. Distd. Bile Bean Manu- 
facturing Co. v. Davidson (1905), 22 WK. 1. C. 553; British 
Vacuum Cleaner Co. «. New Vacuum Cloauer Co., [1907] 
2 Ch. 312. Apld. Plotzker v. Lucas (1907), 24 BR. P. Cc. 
5613; Kinnel rv. Ballantino (1909), 27 R. P. C. 185. Folld. 
May v. May (1914), 31 Ik. B.C. 324. Apld. Goddard v. 
Watford Co-op. Soc. (1924), 41 RR. P. C. 218. Consd. 
Havana Cigar & Tobacco Factories v. Oddenino, [1924] 
1 Ch. 179. Refd. Lever v. Bodingficld (1898), 80 L. T. 
100; Willox 7. Pearson (1901), 18 T. L. It. 220; Randall 
v. British & American Shoe Co. (1902), 18 T. L. Rh. 6113 
Woingaiton v. Bayer (1903), 88 L. T. 168; Impcrial 
Tobaeco Co. (of Great Britain & Lreland) v. Purnell (1904), 
21 Rh. P. C. 368; Brock’s ** Crystal Palace ’ Fireworks v. 
Pain (1911), 105 L. T. 976; Edge v. Nickolls, 1911] 1 Ch. 
5; Brinsmead v. Brinsmead (1913), 830 R. PP. CL 498; 
Spalding v. Gamage (1914), 84 L. J. Ch. 4493 Re Wood- 
ward’s Trade Mk., Woodward v. Boulton Marro (1915), 
112 L. T. 1112; Ridgway Co. v. Hutchinson (1923), 40 
Jt. B.C. 836. Mentd. Tate v. Fullbrook (1908), 24 7. 1 


1099. --— Necessity for proof of identification.} 
—DPltfs. Fels & co., were the manufacturers in 
America of a cold water household soap which 
from its commencement in 1894 they had sold 
under the name “ Fels-Naptha,” naphtha being 
in fact an important ingredient in the soap from 
its special cleansing qualities. They commenced 
substantial sales of their soap in England in Feb. 
1900, under the above name, but it appeared that 
dealers & customers had frequently, while pltfs.’ 
soap was the only soap of the kind on the market, 
designated this soap by the simple names 
** Naptha ” or ‘* Naptha Soap.”’ In the latter part 
of 1902 defts. commenced to manufacture & sell 
a similar soap, which was put upon the market as 
*‘ Christopher’s Naptha Soap—Christr. Thomas 
& Brothers, Ld., Bristol.”’ There was a conflict 
of expert evidence of analysts with respect to the 


tion restrainin 


belting made of came! hair, Coslen ating Peiey: 4 
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TRADE Marks, TRADE Names AND DESIGNS. 


presence of naphtha in defts.’ soaps, all the analysts 
called for pltfs. alleging that it did not contain 
naphtha but only contained a distinct chemical 
substance called naphthaline :—Held: the word 
being a descriptive term as applied to pltfs.’ soap, 
pltfs. had not discharged the onus of proving the 
identification of the name ‘‘ Naptha Soap ”’ with 
themselves, which they must do in order to ask 
the ct. to find that defts. had intended passing-off ; 
& the presence of naphtha in defts.’ soap was 
irrelovant.—FELS v. THOMAS (CHRISTOPHER) & 
BROTHERS, LTp. (1903), 21 R. P. C. 85. 

1100. .|—BURBERRYS v. CORDING (J. C.) & 
Co., Lrnp., No. 1280, post. 





D. Fancy Name. 


1101. Name in general use among manufacturers 
& dealers—Whether right of inventor prejudiced.| 
—(1) Afancy name which designates a particular 
kind of article may be in general use in price lists 
which circulate between manufacturers & retail 
dealers without prejudicing the right of the 
inventor to the exclusive use of the fancy name as 
a trade mark in the sale of the article to the 
public. 

(2) The exclusive right to the use of a fancy 
name as a trade mark is not lost by the inventor 
habitually using it in conjunction with his own 
name as maker of the article. 

(3) In a case where pltf., whose trade mark was 
‘* Yord’s Eureka Shirt,’’ had falsely represented in 
his invoices & in a few advertisements that he was 
a ‘‘patentee” of the shirt :— eld: such false 
representation was not sufficient to prevent him 
from sustaining an action at law; & his right at 
law being clear, he was entitled to an injunction.— 
Forp v. Foster (1872), 7 Ch. App. 611; 41 
I. J. Ch. 682; 27L. T. 219; 20W.K. 818, L. JJ. 
revse. S. OC. sub nom. Re “ Forp’s WUREKA SiUIRT,”’ 
Forp v. Foster, 20 W. I. 311. 


Annotations — 414 to (1) Consd. Hirst v. Denham (1872), L. hl. 
14 Kq. 542; Raggett v. Findlater (1873), L. RR. 17 Eq. 29 5 
Re Heaton’s Trade Mark (1884), 27 Ch. D. 5703; Redda- 
way v. Bontham Hemp-Spiunng Co., [1892] 2 Q. 3B. 639 ; 
Goddard uv. Watford Co-op. Soc. (1924), 41 R. P. Cc. 218. 
Apld. Hovana Cigar & Tobacco Factories ». Oddenino, 
[1924] 1 Ch. 179. Refd. Powell v. Birmingham Vinegar 
Brewery Co., [1896] 2 Ch. 54; Collular Clothimg Co. v. 
Maxton & Murray (1899), 80 L. T. 809. As to (2) Refd. Fe 
Crosfield's Appl. (1909), 101 L. T. 587. As to (3) Apld. 
Siegert v. Findlater (1878), 7 Ch. D. 801; Liebig’s Ixtract 
of Meat Co. v. Anderson (1886), 55 J. 'T. 206; Newman 
v. Pinto (1887), 57 L. T. 31. Consd. Bile Bean Manufactur- 
ing Co. v Davidson (1905), 22 KR. P. C. 553. (lenerally, 
Refd. Cheavin v. Walker (1877), 5 Ch. D. 850; Orr Ewing 
v. Johnston (1880), 13 Ch. D. 434; Re Arbenz’ Appln. 
(1887), 35 Ch. ID. 248. 


1102. Name used in combination with name of 
manufacturer.|—F orp v. Foster, No. 1101, ante. 


1103. Name identified with goods of manufac- 
turer—Whether user by others permissible—Neces- 
sity for distinguishing mark.|—Pitfs. were jam 
manufacturers in Stockport, who in 1886 com- 
menced to make their jams in silver instead of 
copper vessels, & adopted the word ‘ Silverpan,”’ 
which, in 1887, was registered as a trade mark, & 
had been used by them ever since on labels, circu- 
lars, & advertisements in combination with their 
own name Faulder & co. Prior to 1900 only four 
other jam manufacturers in fact made their jams 
in silver or silvered pans, which they advertised 








defts. from using the 281.—IND. 
air ’’ as descriptive of, 1098 ii, —-— ./-KINNELL 
& C v. BALLANTYNE & SONS, 


20., LTD. 
[1910] S. C. 246,——SCOT. 

1098111. -—-  —— J—DR 
WILLIAMS’ MEDICINE Co. »v. ALEX- 
ANDER (1905), 22 8. C. 589; 150. T. R. 
87 1.—-8., AF. 





Parr V.—TRADE NAMES AND Passina OFF. 


as ‘‘ Boiled in silver pans.’’ Defts. were retail 
grocers trading at many shops in Wigan & Chorley, 
who, being already supplied with jams by one of 
the four manufacturers, in 1900 issued in their 
district a circular advertising ‘‘ Silverwell Silver 
Pan Strawberry, 103d.,” with their name, “ O. & 
G. Rushton, Ld.’ appearing in many places on 
such circular, & a large window poster including 
the words ‘‘ Silver Pan.” It appeared that, while 
pltfs.’ goods had been advertised in the Wigan 
district & were known in Chorley, they had not 
there enjoyed the extensive sales which elsewhere 
had made their reputation. In an action to 
restrain defts. from passing off their goods as the 
goods of pltfs.’, defts. in the meantime having 
succeeded in expunging pltfs.’ trade mark from the 
Register :— Held: the word ‘‘ Silverpan’”’ was a fancy 
word identifled with pltfs.’ firm & no other firm 
throughout England, & especially in that portion of 
J.ancashire immediately contiguous to the Wigan 
district ; defts. had not by their mode of printing 
the circular & poster sufliciently distinguished their 
jams from those of pltfs.’, & they must be restrained 
accordingly.—FAULDER (HENRY) & OCo., LTD. 
av Rusyton (O. & G.), rp. (1903), 19 T. L. RB. 
452; 20 R. P. C. 477, C. A. 

1104, -]—Piior to the year 1886 a combined 
mowing & reaping machine had been manufac- 
tured by a firm of R. & O. at certain works, & after 
the death of (. by R. alone & R.’s exors. The 
device of a crown had been affixed to the machine 
& the name ‘“‘ Crown ’’ had been used in connection 
with it. In 1886 an agreement was entered into 
between JR.’s exors. & pltf., under which plté. 
became lessee of the works & bought the stock-in- 
trade, patterns, ctc., at a valuation, which was in 
fact taken on the footing of a sale for use in a going 
concern. ‘The lease was subsequently renewed, & 
until 1898 pitf. carried on business at the works as 
a branch of his Carlisle business & manufactured 
the same machine, using the device of a crown & 
later the word ‘ Crown ’”’ on it, & he used both 
name & device continuously in connection with the 
machine & to denote his goods: & he also called 
the works “ Crown Works.’’ In 1898 on his lease 
coming to an end, pltf. removed the branch to 
Carlisle & continued the use of the name & device 
of a crown on & in connection with his machine. 
It.’s son thereupon commenced to carry on a 
business of the same nature at the works & in 
1900 he issued advertisements containing the device 
of a crown & the words ‘‘ Crown Combined Mowing 
& Heaping machine’’ & describing himself as 
‘Late R. & C.” & in subsequent advertisements & 
bill headings he applied the name ‘‘ Crown ”’ to 
the works & used the expression ‘ Established 
1575.”” Pltf. commenced an action to restrain 
deft. from using the word ‘‘ Crown ”’ & from passing 
off his goods & business as the goods & business of 
pltf. Deft. alleged that pltf. had not acquired the 
goodwill of the business, & that the reputation in 
the name “‘ Crown,” which he had during the twelve 
years acquired, if any, enured for the benefit of the 
reversioner, & that the right to use the patterns 
determined with the lease :—Held: pltf. in 1886 
had acquired the right to represent himself as carry- 
ing on the old business, to use the patterns & 
device of a crown & to describe the machine as it 
had been described; even if this were not so 
pltf.’s goods had become known by the name & 
device of a crown; pltf.’s rights did not come to 
an end on the determination of his lease; & pltf. 
was entitled to the relief sought except as to the 
name “ Crown ”’ in connection with the works.— 
RICKERBY v. REAY (1903), 20 R. P. C. 380. 

1105. Name not distinctive of goods of claimant.] 





279 


—WARRINUTON, J., having held that the word 

“‘Hematogen’”’ had not acquired a secondary 

meaning exclusively denoting pltf.’s goods :— 

Held: the decision was right.—HomMmMeL vv. 

GEBRUDER BAUER & Co. (1904), 21 'T. Tu. R. 80; 

22 R. P. CO. 43, C. A. 

Annotations :—Consd. Re Davis’s Trade Mhy., Davis v. 
Sussex Rubber Co., [1927] 2 Ch. 345. Refd. He Soc. 
Avon. Le Ferment’s Applns. (1912), 107 L. I. 515. 
1106. Name originally distinctive of brand— 

Meaning subsequently extended to description of 

size & shape.|—For many years the brand name 

‘La Corona ’’ or ‘‘ Corona’’ had been used by 

pltfs. & their predecessors. It was not disputed 

that when used as a brand those words indicated 
cigars of pltfs.’ manufacture. More than thirty 
years ago pitfs. introduced a new size name 

‘* Coronas.” Cigars of the Corona brand & 

Coronas, or Corona, size were known as ‘‘ La Corona 

Coronas ”’ or ‘‘ Corona Coronas.” This size name 

was adopted by other manufacturers & had for 

many years been used as a size name. In July, 

1922, deft., in complying with a request for ‘‘ some 

cigars, Coronas,” supplied cigars of the Partagas 

brand & Coronas size. Deft. claimed the right in 
response to a request for a ‘‘ Corona Cigar,” or 
any similar request so phrased as not to indicate 
whether the word ‘‘ Corona ’’ was used to refer to 
brand or to size, to supply a cigar of any brand 
provided it was of the Corona size. In an action 
brought by pltfs. claiming an injunction to restrain 
deft. from selling, or supplying, or offering or 
exposing for sale, or passing off, or inducing or 
enabling others to pass off, cigars not of pltfs.’ 
manufacture as or for pltfs.’ ‘* a Corona ”’ brand 
of cigars by the use of any words consisting of or 
containing the word ‘‘ Corona ’”’ as a brand name, 

& from selling or supplying, in response to orders 

for ‘‘ Corona ’”’ cigars, cigars not of pltfs.’ manu- 

facture :— Held: the words ‘a Corona cigar ”’ 
being on the evidence proved to be ambiguous in 
meaning, deft. if he exercised the right which ho 

claimed, would, in the majority of cases of «a 

request for ‘fa Corona cigar”? be passing olf goods 

not manufactured hy pltfs. as goods of their 
manufacture. 

Plitfs. were entitled to an injunction restraining 
deft. his servants & agents from selling or supplying 
a cigar not of the Corona brand, unless it was first 
ascertained that the customer did not require a 
cigar of the Corona & no other brand, or it was 
made clear to him by word of mouth or otherwise 
that the cigar supplied was of a brand other than 
pltfs.’ brand.—HAvana CiagaR & TOBACCO FAc- 
TORIES, LtTp. v. ODNENINO, [1924] 1 Ch. 179; 03 
L. J. Ch. 81; 180 1. T. 428; 40 T. I. RR. 102 ; 
68 Sol. Jo. 164; 41 RK. P. C. 47, C. A. 


«{nnotation :-—Consd. Goddard v. Watford Co-op. soc. (1924), 
41 Rh. P. C. 218. 


I’. Name of Patented Arlicle. 

1107. Whether use by other person restrained.]— 
The ct. will restrain the use by a third party of 
an arbitrary name, which pltf. hay invented & 
applied to a particular class of goods as sold by 
him, & which has thus become identified with 
pltf.’s goods, where the sale of that class of goods 
is open to the world. But where the class of goods 
is a patented article no such protection will be 
afforded ; for the name becomes identified with 
the goods, not because they are pltf.’s but because 
he alone, as patentec, can make & sell them; & 
if the goods are the same, but made or manu- 
factared in a totally different way from a totally 
different natural source, so that there is no infringe- 
ment of the patent, a third party may use the name 
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Sect. 4.—Trade names of goods: Sub-sect.1, E. & 
F.; sub-sects.2 & 8. Sect. 5: Sub-sect. 1.) 


fixed upon by the natcntee.—Youna v. MACRAE 
(1862), 9 Jur. N. S. 322. 


Annotations :— Consd. Reddaway v. Banham, [1895] 1 Q. B. 
286. Refd. Browne v. Freeman (1864), 12 W. RR. 305; 
Powell v. Birmingham Vinegar Brewery Co., [1896] 2 
Ch. 54; Jte Chesobrough’s Trade Mh. ‘ Vaseline,’ (1902) 


2 Ch. J 

1108. .|—The Magnolia Metal Co. were the 
pProprictors of three trade marks, which had been 
registered in connection with anti-friction metals 
used for bearings of machinery. They respectively 
consisted of (a) a device, being the representation 
of a magnolia flower, without any words added 
thereto; (b) the same device, with the addition 
of the words ‘‘ Magnolia Anti-friction Metal,” the 
exclusive right to the words anti-friction metal 
being disclaimed; & (c) the word ‘' Magnolia ”’ 
alone :—J/eld: for years before the patents for 
the manufacture of Magnolia metal were taken 
out, & before the trade marks were registered, the 
word ‘‘ Magnolia ”’ had been treated, with or with- 
out additions thereto, as the name of an article 
manufactured by a secret process, & therefore 
presumably incapable of appropriation by being 
registered as a trade mark; &, for these reasons, 
marks (b) & (ce) had been wrongly registered.— 
Re MAGNOLIA Mrtat Co.’s TRADE MARKS, [1897] 
2Ch. 871; 76 L. T. 672; 138 T. LL. R. 4543 41 
Sol. Jo. 573; 14 R. P. C. 6213 sub nom. de MAu- 
NOLIA METAL Co.’s TRADE MARKS, a pp. ATLAS 
Co., 66 L. J. Ch. 598, C. A. 


Annotations: Folld. Re Gestetnet’s Trade Mk., [1908) 

(th. 513. Refd. dtr Clemeont’s Made Mk. (1899), 8L L. I. 

100; Kodakvr. London Stercoscopie & Photographic Co., 

Kodak Pg een fic Kodak’s Tiade Mh. (1903), 19 
297, 


se eae ee 
J|—Pifs. in 1893 granted a sole 





1109. 
licence to manufacture closets, under a patent to 
S., who afterwards transferred his business to a 
limited co. The licence terminated in 1898. In 
the five years S. & his successors manufactured 
closets under the licence some of which were sold 
by pltfs. & some by 8S. & his successors. The 
former were sold as ‘“ Turritt’’ & the latter as 
‘Capstan.” The word ‘“ Capstan’’? with the 
device of a capstan, was registered as a trade mark 
by 8S. by arrangement with pltfs. The registration 
was for the whole of class 16, but the trade mark 
was only used on closets made under the licence 
until a few months after the determination of the 
licence, when the co. began to sell closets of a 
slightly different pattern as ‘‘ Capstan No. 2.” 
Pltfs. thereupon brought an action to restrain the 
co. from selling any closets of their manufacture 
under the title of ‘ Capstan ” & from in any other 
manner passing off their goods as goods con- 
structed under the licence of pltfs. DPltfs. moved 
for an interlocutory injunction, & also moved to 
expunge the trade mark from the Register on the 
ground that ‘‘Capstan’’ was the name of a 
patented article, & on the ground that the co. were 
no longer able to manufacture ‘‘ Capstan ”’ closets, 
& therefore their goodwill in such closets having 
determined the trade mark had determined also: 
—H1eld ; both motions failed & must be refused.— 
FREEMAN BROTHERS v. SHARPE BROTHERS & Co., 
Jurp. (1899), 16 R. P. C. 205. 

1110. —-— Expiration of patent.)—WHEELER & 
WILSON MANUFACTURING Co, v. SHAKESPEAR, No. 
1195, post. 





PART V. SECT. 4, SUB-SECT. 1.—F. 


d. ‘' King.’?] — A manufacturer or 
doaler in cigars cannot acquire the right 
to ab caclusive usc, & be entitled to 


particular king, 


registration, of a ppecific trade mark, of 
which the term ‘“ King ’’ forms the 
leading feature, & is used in combina- 
tion with the representation of some 
while other manu- CAN. 


TrapE Marks, Traps Names AND Desiens. 


1111. —— ——-.]—Pltfs., under patents, made 
floor cloth of a new substance marked with the 
word linoleum :—Held: ‘linoleum ”’ being the 
only name of the new substance, pltfs., at the ex- 
piration of the patents, were not entitled to the 
exclusive use of that word.—LINOLEUM MANUFAC- 
TURING Co. v. NAIRN (1878), 7 Ch. D. 834; 47 
L. J. Ch. 430; 88 L. T. 448; 26 W. R. 463. 
Annotations :——Apld. Re Palmer’s Trade Mk. (1883), 24 Ch. 

D. 504. Consd. #e Ralph’s Trade Mk., Ralph v. Taylor 

(1883), 25 Ch. D. 194; Loonard & Ellis v. Wells, lic 

Leonard & Ellis’s Trade Mk. (1884), 53 L. J. Ch. 233. 

Expld. Powell v. Birmingham Vinegar Brewery Co., 

[1894] 3 Ch. 449. Consd. Powell ». Birmingham _ Vinegar 

Brewery Co., [1896] 2Ch. 54. Folld. He Formalin Hygienic 

Co.'s Appln. (1900), 17 I. P. C. 486. Distd. Re Chese- 

brough’s Tiade Mk. ‘* Vaselino,” [1902] 2 Ch. 1. _Consd. 

Re Gestetnor’s Trade Mk., [1908] 1 Ch. 513. Distd. Brock’s 

** Crystal Palace ’ Firoworks v. Pain (1911), 105 L. T. 976. 

Apld. Edge v. Niccolls, [1911] 1 Ch. 5. Refd. Orr Ewing 

v. Johnston (1879), 40 L. T. 307; Blair ». Stock (1884), 

521..T.123; Ie Apollinaris Co.’s Trade Mks., {1891} 2 Ch. 

386; Horhick’s Malted Milk Co. v. Summerskill (1916), 

31.1.7. C. 63. 

1112. Language of patent ambieues | 
In 1872 an inventor took out a patent in the 
United States for a product from petroleum 
“named by me‘ vaseline.’”? In 1874 he took out 
a patent in England for a similar product which he 
described as ‘‘ a material which I term ‘ vaseline. 
In 1877 he registered the word ‘ vaseline ” in 
England under Trade Marks Registration Act, 
1875 (c. 91), s.10 as an old mark. On an applica- 
tion to remove the mark from the register :—H eld: 
the language of both patents being ambiguous, as 
it might mean either that the name was given to 
the substance manufactured by the inventor or 
to the substance made according to the process 
described, the onus of proof was on appct. for the 
removal of the trade mark to show that it meant 
the latter; he had not discharged that onus & 
the mark ought not to be removed.—lIlte CHESE- 
BROUGH’s TRADE Mark ‘‘ VASELINE,”’ [1902] 2 Ch. 
13; sub nom. Re PEARSON’S APPLICATION, te 
CHEESEBROUGH MANUFACTURING Co.’s TRADE 
Mark ‘‘ VASELINE,”’ 71 L. J. Ch. 427 3 sub nom. Le 
CHESEBROUGH MANUFACTURING Co.’s TRADE MARK 
““ VASELINE,’’ J?e PEARSON’S APPLICATION, 86 
L. T. 665 ; sul) nom. Re ‘‘ VASELINE”’ TRADE MARK, 
IST. L. It. 468, C. A. revsq. 8. C. sub nom. Ke 
“ VASOGEN’”’ &  VASELINEI ” TrRapE Marks (1901), 
17 T. L. TR. 269. 

Annotations :— Apld. 2c Burroughs Welleome’s Trade Mks , 
Welleome v. Thompson & Capper, [1904] 1 Ch. 736. Reid. 
Kodak «. London Stercoseopie & Photographic Co., 
Kodak v. Houghton, J@ Kodak Trade Mhas, (1903), 19 
T. L. R. 297; Re Keystone Kuitting Mills Trade Mh. 
(1928), 97 L. J. Ch. 316. 
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11138. ‘* Original.’’]—-The original inventor of a 
new manufacture, & persons claiming under him, 
are alone entitled to designate such manufacture 
as “the original’; & if he or they have been in 
the habit of so designating their manufacture, an 
injunction will he granted to restrain another 
manufacturer from applying the designation to his 
yoods.—-CocKS v. CHANDLER (1871), L. R. 11 Hq. 
446; 40 L. J. Ch. 575; 24 L. T. 379; 35 J. P. 


644; 19 W. R. 593. 
Annotations :—Refd. James v. James (1872), 20 W. hi. 4343 
Rageett v. Findlater (1873), L. 2. 17 Kq. 29. 


1114. ** Guaranteed.’’]—A firm of corset manu- 
facturers had for upwards of four years been the 
exclusive makers & sellers of a corset which they 
called the ‘‘ Guaranteed Corset,’ the wear of which 





facturers or dealers use the same term 
with the likeness of their kings.— 
SPILLING BROTHERS v. O’K ELLY (1904), 
24. L. T. 119; 8 Exch. C. R. 426.— 
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they guaranteed for twelve months by undertaking 
to supply any purchaser with a new corset in case 
of complaint within that period. The corset was 
sold in a box bearing a printed label with the 
words ‘‘ Guaranteed Corset’”’ in large & con- 
spicuous type, & in smaller type the words, *‘ This 
corset is guaranteed to wear twelve months.”’ 

Defts., a rival firm of corset manufacturers, 
subsequently introduced a cheaper & inferior 
corset, the wear of which they also professed to 
ruarantce for twelve months, & which they sold in 
a box bearing a printed label with the words 
‘‘ Guaranteed Corset ” in large type, & words in 
smaller type similar to pltfs. nan action by 
pltfs. for an injunction:—I/eld: the word 
‘* guaranteed ”’? was not so distinctly & exclusively 
applicable to pltfs.’ corset as that the ct. would 
restrain defts. from using the same word in con- 
nection with their corset.--SYMINGTON & Co. v. 
FKOOTMAN, PRETTY & Co. (1887), 56 L. 'T. 696; 
JT. L. RR. 488. 

1115. ‘* Post Office Directory.’’]—PItf. was the 
registered proprictor of the copyright of a directory 
entitled the “ Post Office Directory of the West 
Riding of Yorkshire,” & he had for several years 
published ‘‘ Post Office Directories’ of other 
counties. Defts. published a directory for the 
town of J3.. which is within the West Riding, 
intituled “ The Post Office Directory,” but it was 
not similar to pltf.’s directory in price or appear- 
ance. ‘There was no evidence to satisfy the ct. 
that the words ‘‘ Post Office ” in connection with 
directories iad become necessarily connected in 
the minds of the public with the name of Kelly :— 
Held: pif. had no right to the exclusive use of the 
words ‘ Post Office Directory ”’ & his claim for an 
Injunction was refused.—-KELY v. Byres (1880), 
13 Ch. D. 682; 49 L. J. Ch. 181; 42 0. TT. 338; 
28 W. RR. 585, (. A. . 
Annotations :—Refd. Dicks v7. Yates (1881), 18 Ch. 1). 76; 

Maple «. Junior Army & Navy Stores (1682), 47 1. T. 589. 

1116. ‘* Official.’’|—ReEutTER’s TELEGRAM Co., 


Lrp. v. INTERNATIONAL GUIDE SYNDICATE & 
INTERNATIONAL Hxpriess, Lyp. (1893), 37 Sol. Jo. 
eal 


Sub-sECT. 2.—Loss or Riau. 

1117. Concurrent user by two firms - Discon- 
tinuance of user by one.]—Where there has been 
a concurrent user of a trade name by A. & B., but 
the user thereof by HB. has practically ceased for 
bome years, & A. has in the meantime acquired 
a large sale for his goods & a reputation in the 
market under the trade name, so that the name 
has become associated solely with the goods of 
A., B. may not afterwards revive the use of the 
name in his business in such a way as to pass off 
his goods as those of A.—Danien & ARTER v. 
Di ee 11898] 1 Ch. 685; 67 L. J. Ch. 

1118. Cesser of manufacture.]—TIHORNELOK v. 
Hi, No. 1276, post. 

1119. Assignment.J]—Tltfs. were the American 
inanufacturers of, & their English agents for, the 
sale of electrical lamps & other accessories. In 
1806 an English syndicate called the ‘‘ Stewart 
Electrical Syndicate 11d.’’ began to sell in England 
lamps made to their order by the American co., 
& sold by them under the name “ Stewart Arc 
Jiamps.” In 1903 the syndicate was wound up, & 
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©. General rule.}—Tho general prin- 
ciple applicable to ‘* passing off is 
that nobody has the right to represent 


311.—IND. 


his goods as the goods of somebody 
else. —MUNNA LAL SEROWJEK v. 
WALA PRASAD (1908), I. L. RR. 35 Cale. 


f. léeprescntation that defendant has 


281 


in 1904 the receiver sold its goodwill & its rights to 
the use of the word ‘‘ Stewart ”’ in connection with 
the goods by auction to defts., who continued the 
sale of the goods under that name. PIltfs., having 
commenced to sell similar goods under the namo 
‘‘ Stewart,” sought an injunction to restrain defts. 
from selling them under that name; defts. there- 
upon counterclaimed for similar relief :—Held: 
the word ‘‘ Stewart ” as associated with the goods 
in question was the sole property of the syndicate 
& its successors defts., & pltfs.’ action was accord- 
ingly dismissed, & an injunction granted to restrain 
pitfs. on defts.’ counterclaim.— DEFnRiES (J.) & 
Sons, Lrp. & JTIELIoS MANUFACTURING CO. Uv. 
EnecTric & ORDNANCE ACCESSORIES Co., Lrp. 
(1906), 23 R.P. C. 341. 


SuB-sEcT. 3.—ACTION For PASSING OFF, 


Sce Sect. 5, sub-sect. 1, posi. 





Sucr. 5. - PASSING OFF. 
SUB-SECT. 1.—-IN GENERAL. 

1120. What amounts to passing off— Defamation 
distinguished.|—Where, by the use of a name or 
otherwise, an article of manufacture is held forth 
to the public by one party in such a manner as to 
induce them to believe it to be the manufacture 
of another party, whose reputation in that respect 
stands high, & so as to diminish the profits of that 
party, an injunction will be granted to restrain 
such unfair dealing ; but where the vendor of an 
article leads the public to believe that the article 
is prepared, or at least the sale of it by him 
approved & sanctioned by another party, whose 
authority would be a sufficient guarantee for its 
usefulness, but who, in fact, neither prepared nor 
sanctioned the sale of the article, & who is not in 
the habit of preparing or selling the same, or a 
similar or any article of the kind, that is no case 
for an injunction, but is, if anything, a defamation 
or libel case. —CLARK v. FREEMAN (1848), 11 Beav. 
1123; 171. 3.Ch. 1412; 11 L. T. OLS. 22; 12 Jur. 
149; 50K. RR. 759. 
atnnotations: Consd. Springhead Spinning Co. vr. Taley 

(1868), L. R. 6 Kg. 5515 Chappell v. Griffith (1889), 53 

L. 'T. 459; Lee v. Gibbings (1892), 67 L. TT. 268 5° Clerk 

7. Motor Car Co. (1905), Ltd. & Ford (1909), 49 Sol. Je. 

418. Refd. Albert (Prince) v. Strange (1819), 1 Mac. & G. 

25; Cox. Cox (1853), 11 Hare, 118, Austria (Kmperot ) 

». Day & Kossuth (1861), 3 De G. FF. & J. 217, Leatber 

Cloth Co. v. American Leather Cloth Co. (1863), 1 De G. J. 

& Sin. 137; Maxwell v. Hogg, Hogg v. Maxwell (1867), 

2Ch. App. $07; Dixon v. Holden (1869), TL. Re. 7 Kg. 188 5 

Mulkern v. Ward (1872), L. 1. 13 Eq. 6195 Prudential 

Assce. v. Knott (1875), 10 Ch. App. 142; Singer Manu- 

facturing Co. v. Wilson (1878), 26 W. KR. 664; Levy 7. 

Walker (1879). 10 Ch. D. 436; Re Ttiviére’s ‘Trade Mk. 

(1884), 26 Ch, D. 48; Williams v. Hodge (1887), 4 T. L. KR. 

175, Vollaid v. Photographic Co. (1888), 40 Ch. D. 345, 

Monson v. Tussaud, Monson v. Tussaud (1894), 63 L. J 

Q. B. 454: Dockrell v. Dougall ¢1899), 80 L. T. 556; 

Waltor v. Ashton, [1902] 2 Ch. 282. 

Defamatory statements as to trade, profession or 
calling.|—See Linen & SLANDER, Vol. XXXII., 
pp. 20 ef seq. 

1121. Publication of story under name of 
wrong author.|—Pltf., a writer of reputation, sued 
defts. for damages for publishing in their magazine 
under pltf.’s name a story of which he was not the 
writer. Pltf. alleged that the story was of inferior 
quality, & being published as by him, was damaging 














executed work —Work in fact done 
by platntyff.J—HENDERSON & SON 2. 
Munro & Co. (1905), 7 I. (Ct. of Sess.) 
636; 42 Sa L. BR. 5380; 13 5. L. T. 
o7.—SCOT. 


JA- 
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to his reputation. In summing up, the judge 
directed the jury that if they came to the conclu- 
sion that any one reading the story would think 
pitf. a mere commonplace scribbler they could give 
him damages for libel, &, further, that on the claim 
for passing off, if they thought the facts proved & 
that damage must certainly ensue though it was 
not capable of present proof, they could find for 
pltf. with damages.—Rinpce v. ENGLisn JLLus- 
TRATED MAGAZINE, Lrp. (1913), 29 T. L. BR. 592. 

<{nnotation t~ Refd. Pryce v. Pioneer Preps (1925), 42 T. L. R. 


SUB-SECT. 2.—By MISUSE OF ‘TRADING NAMES OF 
BUSINESSES. 
A. Ln General. 

1122. When use restrained—Name calculated to 
deceive.]—It should never be forgotten in these 
cases that the sole right to restrain anybody from 
using any name that he likes in the course of any 
business he chooses to carry on is a right in the 
nature of a trade mark, that is to say, a man has 
a right to say, ‘‘ You must not use a name, whether 
fictitious or real, you must not use a description, 
whether true or not, which is intended to represent, 
or calculated to represent, to the world that your 
business is my business, & so, by a fraudulent 
misstatement, deprive me of the profits of the 
business which would otherwise come to me.” 
That is the principle, & the sole principle, on 
which this ct. interferes. The ct. interferes solely 
for the purpose of protecting the owner of a 
trade or business from a fraudulent invasion of 
that business by somebody else (JAMES, L.J.).— 
Levy v. WALKER (1879), 10 Ch. D. 486; 48 L. J. 
Ch. 273; 30 L. T. 654; 27 W. BR. 370, C. A. 
Annotations :-—Consd. Chatteris v. Isaacson (1887), 57 L. T. 

177; Thynne v. Shove (1890), 45 Ch. J. 577. Refd. 

Chappell v. Griffith (1885), 53 LL. IT. 459; Bodega Co. v. 

Owens (1889), 6 R. P. C. 236; Gray v. Smith (1889), 43 

Ch. D. 208; Jennings +. Jennings, [1898] 1 Ch. 3783 Re 

David & Matthows, [1899] 1 Ch. 378: Burchell 7. Wilde, 

[1900] 1 Ch. 551; Pomeroy v. Sealé (1906), 22 T. L. R. 

795; Pomeroy ». Sealé (1906), 23 'T. LL. R170: Waring 

& Gillow vo. Glow & Gillow (1916), 32 T. 1. R389. 

1123. Use of trade name of plaintiff.}— 
In Kngland the assumption of a name, the patro- 
nymic of a family, by a stranger, who had never 
before been called by that name, is not the 
subject of a civil action, as by the English law there 
is no right of property in a person to the use of a 
particular name, to the extent of enabling him to 
prevent the assumption of his name by another. 
Alifer, as to the exclusive use of a name in con- 
nection with a trade or business, which right is 
recognised, & a party assuming it: colourably or 
otherwise, being an invasion of another’s rights, is 
a fraud, for which a remedy lies either at law or 
equity.—Du BouLay v. Du Bounay (1869), L. R. 
27. C. 480; 6 Moo. P. C. C. N.S. 813 38 L. J. 
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P.C. 35; 22 L. T. 228; 17 W. R. 594; 16 ER, 
638, P. C. 
Annotation :—Refd. Cowley v. Cowley, [1901] A. CG. 450. 
1124. .|—Pltf. was the proprietor of 
an old established library business at the West End 
of London. Defts., being the promoters of a pro- 
jected co., having for a principal object the carry- 
ing on of a library business in another quarter of 
the West end, proposed to adopt as the title of their 
undertaking the same trade name as that which 
pltf. had used for a considerable period, but with 
the addition of the word “‘ Limited” :—Held: defts. 
must be restrained from carrying on in or near 
London the business in question under the pro- 
posed title, or under any other title only colourably 
differing from the name of pltf.’s business, & also 
from advertising the intended commencement 
thereof under such title—Honby v. GROSVENOR 
LIBRARY Co., Lirp. (1880), 28 W. R. 386. 
Br aa -—Refd. Hendriks v. Montagu (1881), 50 L. J. Ch. 


1125. --—- ——— Whether use must be in respect 
of same trade.|—LAWsoN v. BANK or LONDON, 
No. 14138, post. 

1126. .]|— Where one trader 
complains of the use of a trade name by another 
trader carrying on a similar business as being 
calculated to mislead & deceive the public, the 
objects of the two businesses necd not be abso- 
lutely identical to entitle him to relief if there is 
great similarity ; but where two persons of the 
names of Robert & John F. Dunlop, who had 
carried on a motor & cycle repairing business in 
partnership for some years, turned the business into 
a limited co. under the name of the ‘“ Dunlop 
Motor co.” :—Held: aco. trading under the name 
of the “ Dunlop Pneumatic Tyre co.’’, whose 
principal business was the manufacture of tyres 
for motors & cycles, who also dealt in various 
accessories for use in connection with motor cars, 
was not entitled to restrain them from using the 
name “ Dunlop” in their business. — DUNLOP 
PNEUMATIC TYRE (C'o., Lrp. v. DUNLOP Motor 
Co., {1907) A. C. 4803; 76L.I.P. 0. 102; 07 L. T. 
259; 23°'T. I. R. 7173; 51 Sol. Jo. 715, UU. I. 
efnnotations: Consd. Waimg & Gillow v. Gillow & Giulow 

(1916), $2 T. L. R. 389. Distd. Albion Motor Car Co. v. 

Albion Carriage & Motor Body Works (1917), 31 BR. P. C. 

257. Apld. Motor Manufacturers & ‘Traders Soc. v. 

Motor Manufacturers, ote. Lnseo., [1925] Ch. 675. 

1127. .J—A co. carrying on the 
business of insurance against motor risks adopted 
as part of its name the ordinary descriptive words 
‘Motor Manufacturers & Traders’? which had 
already been adopted as part of its name by a 
society having for its inain objects the promotion, 
encouragement & protection of the motor trade 
generally. There was no charge of fraud & in the 
opinion of the ct. no tangible risk of injury to the 
society’s business reputation owing to the simi- 
larity of names; the names being sufficiently 
distinguished & deft. co.’s business being wholly 
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1122 i. When use restrained—Nuame 
calculated to decetve.|—-MASTERS 1, 


CAMERON, [1004] St. R. Qd. 137.-- intendec 
AUS. 


luted & 


confusion, 





1122 if, —— -}—DAvis v. KEN- 
1122 iii, —— — —,]—CarREY v, Goss 
(1886), 11 O. R. 619. —CAN. 


by the numes as a whole. 
defts. of the trade name ‘‘ The Wheat 
City Fur Works,” held to be caleu- 
to create confusion, 
& to have had tho effect. of causing 
between defts.’ 
carried on under said name, & that of 
Itf. carried on under the name “ Tho 
heat City Tannory Ltd.”’; & pitt. 
was held entitled to an injunc 
restraining the use 





The use by 1122 vii. ——.]-— FASHIONS, 
Ltp. v. BARSTON, [1927] N. Z. L. KR. 
1.—N.Z, 

1122 viii, —-— ——.]—GrrEatT NORTH 
OF SCOTLAND Ly. Co. v. MANN (1892), 
19 R, (Ct. of Sess.) 1035; 29 8c. L. KR. 
848.—SCOT. 

1122 ix. .]}— COWAN vv 
MILLAR (1895), 22 I. (Ct. of Sess.) 
eps ; 328ce. L. R. 619; 38. L. T. 66.— 


business 
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ion 


of the former 
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y » « o be e , . RAM: J» y . . 7 ® Tee eae, e 
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whether two tradc marks are so alike as 
to cause confusion, the ct. considers 
the impression likely to be conveyed 


SKY, [1923] 2 D. L. R. 365; 32 Man. 1122 
cane 538; [1923] 1 W. W. RR, 257.— 


xi, —— ——-.]-— WILLIAMBAON v. 


MEIKLE, [1909] 9. ('. 1272: 46 Sc. L. 2. 
915; [1909] 2S. L. 1’, 169.—SCOT. 
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‘fferent from that of the pltf. society :—Held: 
Sit aaciety was not entitled to a monopoly of its 
descriptive words or to any relief against deft. co.— 
Moron MANUFACTURERS & TRADERS’ SOCIRTY v. 
Moror MANUFACTURERS’, ETC. INSURANCE CO., 
[1925] Ch. 675; 94 L. J. Ch. 410; 133 L. T. 330; 
41 T. L. R. 4833; 42 R. P. C. 307, C. A. 

4128. ———- ——— Mere similarity insufficient.]— 
Lonvpon & CouNTY BANKING Co. v. CAPITAL & 
COUNTIES BANK (1878), cited in 9 Ch. D. at p. 567. 
Annotation :—Refd. Merchant Banking Co. of London 

». Morchants’ Joint Stock Bank (1878), 9 Ch. D. 560. 

1129. Use calculated to deceive.|— 
WILLIAMS v. OSBORNE, No. 1483, post. 

1130. .]—Pltfs. had carried on 
for some years at No. 22 Pall Mall, under the style 
of ‘‘ The Guinea Coal co.,”’ a large business, which 
had a considerable reputation. In Mar. 1869, 
deft., who had been their manager, set up a rival 
business in Beaufort Buildings, Strand, under the 
name of ‘‘ The Pall Mall Guinea Coal co.,”’ & at the 
end of Aug. removed it to No. 46 Pall Mall. On 
Nov. 24 pitfs., finding that many persons had heen 
misled into giving orders to deft. in the belief that 
his concern was that of pltfs., filed their bill to 
restrain him from trading under the above style or 
any other colourable imitation of pltfs.’ business 
style. Deft., among other grounds of defence, 
alleged that pltfs. had knowingly & habitually 
suld short weight, & that they had no exclusive 
right to the name ‘‘ Guinea Coal co.,’’ which was 
used by various other establishments about 
London. The Vice-Chancellor granted an injunc- 
tion restraining deft. from using the name “ The 
Pall Mall Guinea Coal co.” in Pall Mall :—Held: (1) 
although pltfs. had no exclusive right to the name, 
the injunction had been properly granted, on the 
ground that deft. had no right to use the name in 
such a way as to lead persons to believe that his 
business was that of pltfs., & therefore there was 
no objection to confining the injunction to the use 
of the name in a particular place, inasmuch as its 
tendency to deceive greatly depended on the place 
where it was used ; (2) there had been no such delay 
as to take away pltfs.’ right to an injunction on 
interlocutory application; for in such cases a 
pltf. is not bound to come to the ct. until he has 
had time to obtain evidence that persons have 
been actually misled by the acts complained of, & 
the delay, even if unexplained, would not have 
heen fatal to pltfs.’ case, as the injunction asked 
for was of such a naturo that deft. could not be 
Injured by the delay in asking for it.—LxeE v. 
HALEY (1869), 5 Ch. App. 155; 39 L. J. Ch. 284 ; 
22 L. T. 251; 34 J. P. 228; 18 W. R. 242, 1. J. 


Annotations :— As to {) Apld. Wotherspoon v. Currie (1870), 
22.L. 1. 260. Refd. Hookham ». Pottage (1872), 26 L. T. 
755; Raggett v. Findlater (1873), L. R. 17 Eq. 29; Civil 
Service Supply Assoen. v. Dean (1879), 13 Ch. LD. 512; 
Hendriks v. Montagu (1881), 17 Ch. D. 638; 
Iixtract of Meat Co. v. Anderson (1886), 55 L. I. 206. 
fe nerally, Mentd. Re Burrows’ Trade Mks. (1877), 5 Ch. D. 
JIS. 


1181. --—— .|—In suits to restrain the 
fraudulent use of a trader’s name or of a trade mark 
it is not necessary to give proof of actual deception ; 
it is enough if the acts of deft. are calculated to 
deceive.—HOoKHAM v. PoTTacE (1872), 26 L. T. 
755 ; 20 W. R. 720; affd., 8 Ch. App. 91, L. JJ. 
Annotations ‘Gy Apia. Thorloy’s Cattle Food Co. 7. Massam 

(1880), 14 Ch. b. 763. Refd. Walker v. Mottram (1881), 

19 Ch. D. 355; Matthews v. Hodgsun (1886), 2 T. L. R. 

899; Trego v. Hunt, [1896] A. C. 7. 

113 .|—A tradesman may use a 
name, although he is aware that a neighbouring 
tradesman intends to use that name. 

A bootmaker having a shop running up Bedford 
street, with the front & entrance to the Strand, 
































283 


wrote up over his shop the words ‘ Civil Service 
Boot Supply.”” The Civil Service Supply Assocn. 
were at that time building a large store at the other 
end of Bedford street, in which when finished they 
opened a general shop, & they afterwards opened 
a boot & shoe shop in Tavistock street, which was 
not far off. One of the customers of the Assocn. 
had gone to the shop of the bootmaker, mistaking 
it for that of the Assocn. The Assocn. brought an 
action to restrain the bootmaker from using the 
words :—Held: under the circumstances there was 
no intention on the part of the bootmaker to 
deceive, & no rational person would have been 
deceived by the words so used.— CIVIL SERVICE 
SUPPLY Assocn. v. DEAN (1879), 18 Ch. D. 512. 
Annotations :—Refd. Bodegu Co. v. Owens (1589), 6 RL P. C. 

236; Bourne v. Swan & Edgar, Re Bowne's ‘Trade Mks., 

[1903] 1 Ch. 211. 

1133, ——- ——_- ——..]—-Nicnonus v. KIMPTON 
(1887), 3 T. L. RR. 674. 





1134, ——- ——— ~——.] —HO LT v. Smiru (1888), 
4T. 1. R. 329. 
1135. J—A dealer in cycles 








having advertised his goods in a manner which 
satisfied the ct. that he intended the public to 
believe that the proprictors of U'he 7'imes newspaper 
were either the vendors, for whom he acted as 
manager, or partners or in some way responsibly 
connected with the sale of “ Times” cycles :— 
Held: as pltfs., the proprietors of The Times, 
were exposed to some risk & liability by the 
unauthorised use of the name of their newspaper 
by deft., & as there was a reasonable probability 
of The Times being exposed to litigation, & possibly 
being made responsible, had pltfs. not taken steps 
to disconnect the name of their newspaper from 
the advertisements & circulars issued by deft., 
an interim injunction ought to be granted restrain- 
ing deft. from in any way representing that the 
cycles olfered by him for sale were in fact offered 
for sale by pltfs., or that he was carrying on 
business as a department of 7Ae Times, or in any 
way holding out Zhe Jimes to be the owners of or 
connected with his business.--WALTER vp. ASHTON, 

[1902] 2 Ch. 282; 71 L. J. Ch. 839; 871. T. 196; 

561 W. R. 1381; 18 T. L. R. 445. 

Annotations ‘—Apld. Clerk v. Motor Car Co. (1905), Ltd. & 
Ford (1905), 49 Sol. Jo. 418. Refd. Wertheimer v. 
Stewart, Cooper (1906), 23 R. P. C. 481; Dutton, Mussey 
(Liverpool) v. Dutton, Massey (1923), 10 R. PoC. 413; 
Harrods v. Harrod (1924), 40 T. L. R. 195; Motor Manu- 
facturers & Traders Soc. v. Motor Manufactures’, ete. 
Inseo., [1925] Ch. 675. 

1136. J—E., trading as the 
Buttercup Dairy Co., carried on business in 
Scotland & the North of England, having a large 
number of shops in which he sold, among other 
things, margarine. The business was well known, 
& the trade in margarine was very considerable. 
The Buttercup Margarine Co., Ltd., was incorpo- 
rated in Nov. 1916, & proposed to carry on a 
wholesale business in, among other things, marga- 
rine made by a special process. They stated that 
they did not intend to sell such margarine as 
‘*‘ Buttercup Margarine,’ but under a special name 
not yet decided on. They were not yet in a 
position to start business. They had adopted their 
name innocently. In an action by E. to restrain 
the Buttercup Margarine Co. J.td. from using that 
name, held, that the use of deft. co.’s name was 
either calculated to deceive & so divert business 
from pltf. to deft. co., or to occasion a confusion 
between the businesses; & that this was sufficient 
to entitle pltf. to relief. An injunction was 
granted to restrain the deft. co. from using or carry- 
ing on business under the name Buttercup Marga- 
rine Co., Ltd., or any other name colourably 
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resembling pltf.’s trade name, in connection with 
the manufacture &/or sale of butter substitutes, & 
dairy & farm produce of all kinds, or otherwise 
from carrying on such business under any title 
or description so as to mislead or deceive the public 
into the belief that deft.’s business is the business 
or a branch or department of the business of pltf.— 
Ewina v. Burrercur MAra@arine Co., Lrv., 
[1917) 2 Ch. 1; 861. J. Ch. 441; 117 L. T. 67; 
33 T, L. R. 3215; 61 Sol. Jo. 443; 34h. P. C. 232, 


C.A 
«Annotations ‘- Folld. Albion Motor Car Co. v. Albion 
Carriage & Motor Body Works (1917), 33 I. L. R. 316. 


Refd. Dutton, aN : ' ssCcy 
gasy pate Ds ae ey. (Liverpool) v. Dutton, Massey 
_ 1187. -|—Pltf. co., incorporated 
In 1902, acquired the business of a firm which had 
carried on business as the Albion Motor Car co. 
in a large way as makers of engines & chassis of 
commercial & other motor cars, their goods being 
identified & known to the trade by the name 
‘* Albion,”’ for which they had two trade marks. 
If pltfs. were ordered to supply a motor car the 
body of the car would be supplied by other makers, 
& the car sold under pltfs.’ responsibility. Deft. 
co. was incorporated by four persons in May, 1916, 
to take over the business of a carriage & motor 
body builder carried on at Albion Gardens, 
iammersmith. Defts. did not make motor cars 
or manufacture engines or chassis. Pltfs. alleged 
that the use of the word ‘‘ Albion ’”’ in the title 
under which deft. co. was incorporated was 
calculated to deceive & lead to the belief that deft. 
co. was a branch of or connected with pltf. co., & 
they requested deft. co., as carrying on a business 
substantially the same in character as pltf. co.’s 
business, to cease the use of the word “ Albion ”’ 
in connection therewith. This deft. co. refused to 
do, & pltfs. brought an action claiming an injunc- 
tion :—Held: deft. co.’s business had not been 
proved to be the same class of business as that of 
pltf. co., yet the probability of confusion between 
the two cos., both being connected with the motor 
car industry, was proved; an injunction was 
granted, delivery up & damages being waived ; 
deft. co. was given two months to change its name. 
—ALBION MotTor CAR Co., Lep. 7. ALBION CAR- 
RIACE & Moron Bony Works, rp. (1917), 33 
T. LL. R. 8465 843. BP. GC. 257, 


1138. - Intention to pass off.|— 
OTARD, Dupuy & Co. v. OTARD, MONTEBELLO 
Cognac Co., Iirp. (1893), 10 'T. L. Re. 67. 

1139. ——- ——~- —- -.|——-Where a person 
had taken » name as his own name for the purpose 
of using the naine in trade to pass off his boots 
& shoes as the manufacture of another whose 
real name it was, he was restrained absolutely 
from using the name in connection with the sale 
or manufacture of boots or shoes.—PINET (I’.) ET 
Cir. v. MAISON LouIS Pint, Isrp., [1898] 1 Ch. 
179; 67 lh. J. Ch. 413; 77 L. T. 613; 46 W. R. 
506; 14 T. 1. It. 87. 

1140. ———- ——- -———- ———./— Irom 1888 the 
1). P. LT. co., Ltd., & their predecessors in title 
used the name ‘‘ Dunlop ”’ in connection with the 
goods of their manufacture. Such goods consisted 
of pneumatic tyres for cycles & other accessories 
such as pumps, inflators, etc. The name ‘ Dun- 
lop ’? had become identified with the goods of the 
J). P. 'T. co., Ltd. FF. traded as the D. I. co., & 
dealt. in oils & lubricants for cycles & other cycle 
accessories, but not the same class of accessories 
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as the D. P. T. co., Ltd. The word ‘* Dunlop ” 
was uscd prominently on all the goods 
of deft. The D. P. T. co., Ltd., brought an 
action to restrain defts. from so trading :— 
Held: there was evidence that F. was using the 
word ‘“‘ Dunlop ’”’ because it suggested pltf. co., & 
pltfs. were entitled to an injunction.—DuUNLop 
PNEUMATIC TYRE Co., LTD. v. DUNLOP LUBRICANT 
Co. (1898), 16 R. P. C. 12. 

1141. —— —— ——.]—Applis., in an 
action for infringement of trade mark & passing 
off, had in the year 1906 purchased from the 
inventor’s widow the trade mark, goodwill & 
business, with the sole right to make ‘ Stent’s 
Dental Impression Composition.’’ The composi- 
tion was commonly sold in round tablets, applts.’ 
being of a reddish colour with the word ‘‘ Stent’s ” 
in a panel on them across a sunk disc engine- 
turned. Resps. manufactured & sold round 
composition tablets of the same general nature as 
those of applits.’ with the name ‘‘ Stent’s ”’ across 
a sunk disc engine-turned on them, & the initial 
“ G.”? above. The other features were dissimilar 
from those of applts.’ tablets. ‘These had been 
sold by resps. & their predecessors for thirtcen 
years at least. The word ‘Stent’? had _ for 
thirteen years at least’ been also used by one H.C. 
Stent on similar tablets to the knowledge of 
applts. or their predecessors, but the initials “H.C.” 
were on the tablets. The persons making resps.’ 
composition had no connection with the name 
‘* Stent,’? & there never had been a ‘‘ G, Stent”? 
who dealt in such composition. Applts. claimed 
injunctions against the infringement of their trade 
mark which was a representation of their tablet, & 
against the use by resps. of the word ‘ Stents ”’ & 
the selling by resps. of a dental composition so 
got up as to deceive purchasers into the belief 
that it was of applts.’ manufacture. It was held 
at the trial that, on the evidence, the word 
“Stents”? by itself had come to distinguish 
applts.’ goods ; the name used by resps. being that 
of a rival trader the intention which must be 
imputed to them was that of gaining some reputa- 
tion, not their own, by the use of that name which 
must have been originally used by them with a 
fraudulent intent; there was some possibility of 
deception ; & applts. were cntitled to the injunc- 
tions asked & to an order for delivery up on oath 
or destruction of infringing articles & to the costs 
of the action :—Ield: (1) the infringement of the 
trade mark being negatived by the evidence of 
persons from the limited class of people to whom 
the goods were tendered that none of them would 
be deceived, the House of Lords would not take the 
contrary view; (2) as to passing olf, although 
when an intention to deceive is proved, no ct. 
would be astute in concluding that a dishonest 
deft. had been unsuccessful in his fraudulent 
design, yet that such a charge ought to be oxplicitly 
pleaded & also proved by evidence. In this casc 
it had not been proved that defts. necessarily 
acted dishonestly in using the word ‘ Stents,” 
& no witness had said that he had been or would 
be deceived.—Asu (CLAUDIUS) SON & Co., LTD. v. 
INvicrA MANUFACTURING Co., Lrp. (1912), 29 
R. P. C. 4665. 

1142. Use of name closely resembling trade name 
of plaintiff—Use causing confusion.]—PItf., Paul 
Poiret, who had been with Worth, in the year 1903 
set up business on his own behalf in Paris, & built 
up a great reputation & business as a costumier, 
dressmaker, designer of ladies’ dresses & as a 





1142 i. Use of name closely resembling trade name of plaintiff—Usc causing confusion.}—WALSON v, SAMUELS (1913), 13 


S. IR. N.S. W. 394; 30 N.S. W. W.N, 98.—AUS. 
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theatrical costumier. He exhibited _dresses in 
London in 1909 & had many customers in England, 
selling by himself or an agent in England, but had 
no place of business there. On the outbreak of 
war he was called up for military service, & his 
premises were taken over by the I’rench Govern- 
ment as & factory for making soldiers’ shirts. He 
did not resume his business until June, 1919. 
Deft., Alexander F. Nash, in Feb, 1914, set up in 
business, eventually as a costumicr, dressmaker, & 
theatrical costumier, in London under the name of 
Jules Poiret, & he, under that name & subsequently 
a co. called Jules Poiret & co. Ltd., promoted by 
him in 1917 & with which no person named 
Poiret had any connection, carried on business & 
acquired considerable custom & reputation as a 
theatrical costumier & ladies dressmaker. He 
alleged that when he adopted that name he had 
never heard of Paul Poirct or his business. PIté. 
alleged that the acts of deft. had attracted custom 
& led customers to believe, by the use of the name 
Poiret, that the business was the same as, or a 
branch of, that of Paul Poiret, & thereby caused 
damage to pltf. & deceived the public, & he com- 
menced an action against the co. & Nash to restrain 
their use of the name Poirct. Deft. denied the 
allegations & alleged that pltf.’s business had ceased 
during the period of the war, & that pltf. was 
guilty of laches in that, although he was given 
notice that deft. Nash had commenced business 
under the surname of Poiret, he failed to take any 
action in the matter :—Held: (1) deft. had taken 
the name of Poiret knowing of the reputation in 
dressmaking gained by it in Paris & in Mngland & 
desiring to get the benefit of that reputation in the 
English market, & confusion had arisen with 
private customers & in the press solely due to the 
use by deft. of the surname of Poiret ; (2) not with- 
standing pltf. Paul Poiret had no place ot business 
in london, he was entitled to the protection of his 
goods & reputation acquired in this country ; 
(3) the continued use by the defts. of the name 
Poirct in the business would lead to confusion in 
the trade & among private customers; (4) there 
had been no laches on the part of pltf., & defts. 
had not acquired in the circumstances any con- 
current right to the use of the name Puiret. An 
injunction was granted restraining defts. from 
using the name Poiret with or without the name 
Jules in connection with the manufacture, sale, 
advertisement or business of selling dresses, 
milliner, costumier or designer of dresses, with 
an inquiry as to damages & costs.—POIRET 1. 
ee aa (JuLMS) LTD. & Nasn (1920), 37 R.P. 
1143. Use of telegraphic address.]|-——The short 
address ‘ Street, London,’? was used for many 
years in sending telegrams from abroad to Strect & 
Uo., of Cornhill. A bank adopted by arrangement 
with the Post Office the phrase ‘‘ Street, London,” 
as a cypher address for telegrams from abroad to 
themselves :—Held: the ct. had no jurisdiction 
to restrain the bank from using such cypher 
address.—StreET v. UNION BANK OF SPAIN & 
ENGLAND (1885), 30 Ch. D. 156; 55 1. J. Ch. 31; 
53 L. T, 262; 33 W.R. 901; 1h. L. BR. 554. 
1144, Use of name of third person.) — F. 
sought to restrain (. & V. from using the name 
Richter Concerts,’ or from representing them- 
Selves as owners of the undertaking known by that 
name, or from representing that they were carrying 
on the “ Richter Concerts ”’ in succession to F.’s 
series; & also to restrain V. from acting in the 
matter as agent for C.F, alleged that he engaged 
Dr. Richter to conduct concerts, & in 1879 had 
originated the ‘“ Richter Concerts”’?; & that no 
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oncerts had ever been given under that name 
‘xcepting by him. It appeared that ©. had an- 
nounced a series of “ Richter Concerts,” & that 
V., notwithstanding a written agreement to act 
as F.’s agent, had held himself out as the agent of 
(©. It was contended by F. that he had acquired 
the right to the exclusive use of the term ‘“‘ Richter 
Joncerts,”’ as a “ trade name,” by having originally 
introduced the name & obtained a list of sub- 
scribers, & by the introduction of original features 
as to price & music. Dr. Richter had declined to 
act any longer as the conductor of F.’s concerts, & 
had made arrangements with C.:—Held: it 
required a strong case to be made out to sustain a 
claim to the exclusive use of another person's name 
asatrade name; nosuch case had been established 
in the present instance ; & there was no ground for 
saying that the term ‘‘ Richter Concerts’ had 
become dissociated from Dr. Richter himself, 
who was at liberty to carry his services to any 
market he chose.- FRANKE v. CHAPPELL (1887), 
57 1. T. 141; 3 T. 1. R. 524. 

1145. Use by agent of trade name of principal.|— 
FINDLATER, MACKIE, Topp & Co., Ltp. v. NEWMAN 
(HENRY) & Co., No. 1379, post. 

1146. Sale of business by original owner—Regis- 
tration under new name by purchaser—Use of old 
name by third party.,—Where the assets & good- 
will of a co. in liquidation have been sold to pur- 
chasers who register the concern so purchased 
under a fresh name, no injunction can be granted 
against the use of the original co.’s name by a per- 
son who does not represent himself as the successor 
of such co., & whose use of the name has been 
acquiesced in by the liquidator of the old co. & 
the purchasers of his goodwill.— MonTREAL Liruo- 
GRAPHING Co., LTD. v. SABISTON, [1599] A. C. 610 ; 
68 1.3. P.C. 121; 811. 9b. 185, PL. 
tpetation :- Distd. Townsend vr. Jarman (1900), 69 Ta. J. Ch. 


B. Own Name. 


1147. Ground for restraining use—Intention to 
pass off|—Where pltf. marked his goods ‘ Sykes. 
Patent,’’ to show that they were his own inanu- 
facture ; & deft. copied the mark on his goods, to 
show that they were pltf.’s manufacture, & sold 
the goods so marked as & for pltfs. manufacture : — 
Held: case would lie for the injury, though pltf. 
& deft. were both named “ Sykes,’ & neither of 
them in fact had a valid patent.—SyYKES v. SYKEs 
(1824), 3B. & C. 5413 5 Dow. & Ry. K. 73. 292 ; 
31.3. 0.8. K.B. 46; 107 5. BR. 834. 
dnnotations + Consd. Chappell. Davidson (1855), 2 K.& J. 

123; karina vr. Silverlock (1855), 1 K. & J. 509; Collins 

Co. *. Cowen (1857), 3 K. & J. 428. Distd. Collins Co. v. 

Reeves (1858), 28 L. J. Ch. 66. Apld. Wotherspoon tr. 

Curric (1870), 42 L. J. Ch. 130, 0.3 Ford «. Foster (1872), 

7 Ch. App. 611: Richards ». Williamson (1874), 80 L. T. 

716. Consd. Singer Munufacturing Co. v. Wilbon (1876), 

2 Ch. D. 431; Singer Manufacturing Co. v. Loog (1882), 

8B App. Cas. 15. Refd. Seeley v. Fisher (1841), 10 L. J. Ch. 

2745 Crawshay v. ‘Thompson (1842), 5 Seotf, N. RR. 562 ; 

Burgess v. Burgess (1853), 22 Le. J. Ch. 675; Kdelsten cv. 

Vick (18353), 11 Hare, 78; Cheavin ov. Walker (1877), 9 

Ch. D. 850; Blair. Stock (1884), 52 L. 'T. 1233; Powell 

¢. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 54. 

Mentd. Leather Cloth Co. v. Hirschfield (1865), L. It. 1 iq. 

299; Fulwood v. Fulwood (1878), 38 L. ‘I’. 380; Mansell 

vy. Valley Printing Co. & Rankine (1908), 99 L. T. 464. 

1148. .|—-A blacking manufactory had 
long been carried on under the firm of Day & 
Martin, at 97, High folborn. The exors. of the 
survivor continued the business under the same 
name. <A. person of the name of Day having 
obtained the authority of one Martin to use his 
naine, set up the same trade at 90} Holborn Hill, 
& sold blacking as the manufacture of Day & 
Martin, 904 Llolborn Hill, in bottles & with labels 
having a general resemblance to those of the 
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original firm. Jie was restrained by injunction.— 

CroFr v. Day (1843), 7 Beav. 84; 49 BE. R. 994. 
Annotations :—~Distd. Clark v. Freeman (1848), 17 L. J. Ch. 

142. Apld. kdelsten v. Vick (1853), 11 Hare, 78. Consd. 

Lee v. Haley (1869), 21 L. T. 546; Merchant Banking Co. 

of London v. Merchants’ Joint Stock Bank (1878), 9 Ch. D. 

560; Turton ». Turton (1889), 42 Ch. D. 128; Daimler 

Motor Co. (1904), Ltd. v. London Daimler Co. (1907), 24 

R.P.C. 379. Refd. Burgess v. Burgess (1853), 22 . J. Ch. 

675; Rodgers v. Nowill (1853), 3 Do G. M. & G. 614; 

Taylor v. Taylor (1854), 22 L. T. O. S. 271: Leather Cloth 

Co. v. American Leather Cloth Co. (1863), 4 De G. J. & Sm. 

137; Maxwell v. Hogg, Hogg v. Maxwell (1867), 36 

h. J. Ch. 4333 Wotherspoon 7. Currie (1870), 18 W. h. 

562; Cheavin v. Walker (1877), 37 L. T. 300; Massam 

v. 'Thorley’s Cattle Food Co, (1877), 6 Ch. D. 5745 Metzler 

». Wood (1878), 8 Ch. D. 606: Hendriks v. Montague 

(1881), 44 T.. T. 879; Free Fishers & Dredgers of Whit- 

stable v. Kliiott (1888), 4 T. I. R. 273; Tussaud v. Tus- 

saud (1890), 14 Ch. D. 678; Dunlop Pneumatic Tyre Co. 

» Dunlop Truftault Cycle & ‘Tube Manufacturing Co. 

(1896), 40 Sol. Jo. 544: Powell 7. Birmingham Vinegar 

Brewery Co., [1896] 2 Ch. 54; TReddaway ». Banham, 

{1896} A. GC. 199, Valentine Meat Juice Co. vr. Valentine 

Extract Co. (1900), 83 L. T. 259. Mentd. Spottiswoode 

y Clark (1816), 8 L. T. O. 8S. 230. 

1149. .}] —Pitf. Thomas Holloway sold 
a medicine as ‘ Holloway’s pills.’”” Deft. Llenry 
Holloway commenced selling pills as ‘‘ II. Ifollo- 
way’s pills,”’ but in boxes, etc., similar to pltf.’s, 
& with a view of poets off his pills as pltf.’s. 
Je was restrained by injunction.—HOLLOWAY 2. 
HOLLOWAY (1850), 13 Beav. 209; 51 7H. R. 81. 
Annotations :- Refd. Powell v. Birmingham Vinegar Browery 

Co, [1896] 2 Ch. 454; Jamicson v. Jamicson (1898), 14 

T. L. KR. 1603; Valentine Meat Juice Co. v. Valentine 

dixtract Co. (1900), 53 LL. T. 259; Bile Bean Manufactur- 

ing Co. v. Davidson (1905), 23 R. PLC. 725. 

1150. .|—No man has the right to 
represent his goods as the goods of another person ; 
if he simply uses his own naine, that is no primd 
facie evidence of intention to misrepresent his 
yoods. But if, besides using his own name, 
he does other things which show that he is intending 
to represent, & is in point of fact making his goods 
represent the goods of another person, then he is 
to be prohibited; but not otherwise. Pltfs. 
carried on their business under the firm of Thomas 
Turton & Sons. Deft., who carried on a similar 
business, & in the same town, under the firm of 
John Turton & co., took his sons into partnership 
w& then changed the name of the firm to John 
Turton & Sons. There was no evidence that defts. 
did anything to represent their goods as the goods 
of pltfs. :—eld: there was no ground for injunc- 
tion although it was shown that some of the 
customers of plitfs. purchased defts.’ goods believing 
them to be those of pltfs.—TurtTon ». TURTON 
(1889), 42 Ch. 1). 128; 581... J. Ch. 677; 61. T. 571; 
64 J. P.1651; 38 W. R. 22; 5T. L. R. 546, GC. A. 
alnnotations: Consd. Tursaud ve. ‘ussaud (1890), 44 Ch. D. 

678; Saunders v. Sun Life Assee. of Canada, [1894] 1 Ch. 

437. Distd. Reddaway . Banhain, [1896] A. C. 199. 

Consd. Cash ». Cash (1901), 84 L. T. 319. Apld. Rodgers 

v. Rodgers, Simpson (1906), 23 R. I. C. 297.  Consd. 

Dutton, Massey (riverjeel) v. Dutton, Massoy (1923), 40 

R.P. Cc. 413. Expld. Rodgers v. Nodgors (1924), 41 RB. P. C. 

277. Refd. Lewis’s v. Lewis (1890), 45 Ch. D. 281; 

Otard Dupuy v. Otard de Montebello Cognac Co. (1893), 

9T. L. R. 295; Powell ». Birmingham Vinegar Brewory 

Co., [1896] 2 Ch. 54; Valentine Meat Juice Co. v. Valentine 

Extract Co. (1900), 83 L. 1. 259; Daimler Motor Co. (1901), 

Ltd. v. London Daimler Co. (1907), 24 R. P.C. 379; Brins- 

inead v. Brinsmead & Waddington (1913), 29 T. L. R. 237; 

Teofani v. Teofani, 2te Teofani’s Trade Mk., [1913] 2 

Ch. 545; Waring & Gillow rv. Gillow & Gillow (1916), 32 

a he yu. R. 389, 

1151. _——--.J|—The ct. will not restrain a 
man for trading in his own name except where he 
uses his name in such a way as to pass off his goods 
as the goods of another. 

_ Here pltfs. had done up their goods in a par- 
ticular form, but that form was common to the 
makers & sellers of harness composition, not only 
in Aberdeen, but everywhere else (LINDLEY, M.R.). 
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It was said that deft. was bound to take extra 
precautions because he happened to bear the same 
name as pltfs., but there was no authority for 
restraining the use of a man’s own name in his 
trade unless he has done something to pass off his 
goods as the goods of another (LINDLEY, M.R.).— 
JAMIESON & Co. v. JAMIESON (1898), 14 T. L. R. 
160; 42 Sol. Jo. 197; 15 R. P. ©. 169, O. A. 


Annotations :—Consd. Chivers v. Chivers (1900), 17 R. P. 0, 
420. Apld. Valentine Meat Juice Co. v. Valentine Extract 
Co. (1900), 83 lL. 'T. 259; Cash v. Cash (1901), 84 L. 1, 
349; Warsop v. Warsop (1904), 21 R. P. Cc. 481. Refd, 
Cooper & M'’Leod v. Maclachlan (1901), 18 R. P. C. 380; 
Havana Cigar & Tobacco Factories v. Oddenino, [1924] 


1 Ch. 179. 

1152. ——-.|--The J. B. Williams co., 
an American corpn. well known for their shaving 
soap, brought two actions alleging that defts. 
had sold shaving sticks in boxes so closely 
resembling their hie as to be calculated to 
deceive. In one action defts. were makers of 
soap which they were in a habit of sending out to 
retailers in boxes having the retailers’ names & 
addresses on them. Pltfs. complained that in 
several instances the get up of such boxes contain- 
ing shaving sticks, by reason of their resemblance 
in colour & shape to the maroon coloured, dome 
topped, tin lined boxes of pltfs., were calculated 
to deceive. They alleged that such get up was 
distinctive of their goods. Deft. in the second 
action, whose name was Williams, was a customer 
of pltfs.; he had obtained from the other defts. 
the boxes of which complaint was made in the 
second action. Defts. alleged that the shape & 
colour of the boxes complained of were common to 
the trade, & that in het case the names & 
lettering on the boxes clearly distinguished them 
from pltfs.’ boxes. It was held at the trial, that 
the shape & colour of the boxes were common to 
the trade, & that pltfs. had established no mono- 
poly in regard to them; that pltfs.’ shaving stick 
was known as “ Williams’ shaving stick ’’ & that 
the name ‘‘ Williams’’ was distinctive of their 
shaving sticks: that the boxes complained of were 
all sufficiently distinct from pltfs.’ boxes when 
really looked at; & that, as to deft. Williams 
& with reference to allegations made against him, 
there was no intention on his part of passing off 
his goods as those of pltfs.—WILMIAMs (J. B.) 
Co. v. BRONNLEY (H.) & Co., LTp., WILLIAMS 
(J. B.) Co. v. WILLIAMS (1909), 26 R. P. C. 765, 
C. A. 








1153. Intention to appropriate business.}|— 
NEWMAN v. NEWMAN (undated), cited 9 Ch. D. 
at p. 564. 

1154, —-—— ——.]—CILAYTON 1. DAY (1881), 26 


Sol. Jo. 43. 
Annotation :— Refd. Powell v. Birmingham Vinegar Brewery 

Co., [1896] 2 Ch. 54. 

1155. Fraud.|—Where a person is selling 
an article in his own name fraud must be shown to 
constitute a case for restraining him from so doing 
on the ground that the name is one in which 
another has long been selling a similar article. 

Therefore, where a father had for many years 
xxclusively sold an article under the title of 

‘ Burgess’s Essence of Anchovies,”’ the ct. would 
not restrain his son from selling a similar article 
under that name, no fraud being proved.— 
BunraGsss v. Buraess (1853), 8 De G. M. & G. 896 
22 L. J. Ch. 675; 21 L. T. 0. S. 53; 17 Jur. 292 
43 E. R. 351, L. JJ. 


Annotations :—Distd. Kdelsten v. Vick (1853), 18 Jur. 7 
Consd. Taylor v. Taylor (1854), 23 L. J. Ch. 255. istd. 
Schweitzer v. Atkins (1868), 37 L. J. Ch. 847. Coned. 
Massam v. Thorley’s Cattle Food Co. (1880), 14 Ch. D. 748. 
Apld. Turton v. Turton (1889), 42 Ch. D..128; Tussaud 
v. Tussaud (1890), 44 Ch. D. 678. Apprvd. Reddaway v. 
Banham, [1896] A.C. 199. Apld. Dunlop Pneumatic Tyre 
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_v. Dunlop Motor Oo. (1907), 51 Sol. Jo. 715; Brins- 
CO OD ete Waddingvon (1913), 29 T. Ls R. 237, 
Refd. Lawson v. Bank of London (1856), 4 W. R. 481; 
Thorley’s Cattle Food Co, v. Massam (1880), 14 Ch. D. 763 ; 
Nicholis v. Kimpton (1887), 3 T. L. R. 674; Free Fishers 
& Dredgors of Whitstable v. Hiliott (1888), 4 T. L. R. 273; 
Starey v. Chilworth Gunpowder Co. (1889), 24 Q. B. D. 
903 arner v. Warner (1889), 56 T. L. KR. 327; Otard 
Dupuy v. Otard de Montebello Cognac Co. (1893), 9T. L. R. 
295; Saunders v. Sun Life Assce. of Canada, [1894] 1 Ch. 
537; Birmingham vineeer Brewory Co. v. Powell, [1897] 
A.C. 710; Jamieson v. Jamieson (1898), 14 T. L. R. 160; 
Cellular Clothing Co. v. Maxton & Murray, [1899] A.C. 326; 
Cash v. Cash (1900), 82 L. T. 655; Valentine’s Meat Juice 
Co. v. Valentine Extract Co. (1900), 83 L. T. 259; Wein- 
garton v. Bayer (1903), 88 L. 'T. 168; Warsop v. Warso 

(1904), 21 R. P. C. 481; Electromobile Co. ». Britis 

Electromobile Co. (1907), 98 L. 'I. 258; Ouvah Ceylon 
states v. Uva Ceylon Rubber Estates (1910), 103 L. T. 
16; Ash vw. Invicta Manufacturing Co. (1911), 55 Sol. Jo. 
348; Teofani v. Teofani, He Teofani’s Trade Mk., [1913] 
2 Ch. 545; Spalding v. Gamage (1915), 84 L. J. Ch. 449; 
Wari & Gillow v. Gillow & Gillow (1916), 32 T. L. R. 
oe ; Goddard v. Watford Co-op. Soc. (1924), 41 R. P. C. 


1156. ——.]—LAZENRY v. WHITE (1871), 

41 1.. J. Ch. 354, n., L. JJ. 

«tnnotations :—Consd. Cocks v. Chandlor (1871), L. BR. 11 Eq. 
446. Refd. James ». James (1872), 41 1. J. Ch. 353; 
ay v Rentham Hemp Spinning Co. (1892), 67 
1157. -]—An injunction ought not to 

be granted unless there is evidence that deft. was 

using the name for fraudulent purposes. The ct. 
will grant an interlocutory injunction if it can see 
there is a probability that pltf. will succeed at the 
trial of the action, in order to keep things in statu 
quo (CoTTON, L.J.).—WARNER v. WARNER (1889), 
5 'T. L. R. 359, O. A. 


«tnnotation :—Refd. Valentine’s Meat Juice Co. v. Valentine 
Hxtract Co. (1899), 48 W. R. 127. 


1158. .]|—BRINSMEAD (JOItN) & Sons, 
rp. 7. BRINSMEAD & WADDINGTON & Sons, LTp., 
No. 1031, ante. 

1159. ——,J—Long before 1868 the busi- 
ness carricd on by pltf. co. was founded at 
Liverpool for the purpose of carrying on the 
business of coal merchants, factors & dealers, 
colliery proprictors, & forwarding agents. In 
1868 the firm name of ‘‘ Dutton, Massey & (Co. 
was adopted. In 1922 pltf. co. was formed & 
acquired that business. In 1906 a London branch 
was started for the purpose of carrying on the 
business of metal & general merchants in London. 
It became a separate firm, which continued under 
the old name, & in 1921 it passed to a trustee of a 
deed of assignment. Early in 1922 the London 
business was sold & transferred to a co. registered 
under the name of ‘‘ Dutton, Massey & Company 
(Kastern), Ltd.’ Subsequently the latter co., 
with the sanction of the Board of Trade, changed 
their original name by climinating therefrom the 
word “ Kastern,’’ & in Oct. 1922, they opened an 
office in Liverpool under their name Dutton, 
Massey & Co., Lid. & advertised themselves in 
the ‘** Journal of Commerce’ as general export 
merchants, coal, shipping & forwarding agents. 
Pitf. co. commenced an action for an injunction 
restraining deft. co. from representing or doing 
anything calculated to cause confusion & lead to 
the belief that the business carried on by them 
was that formerly carried on by Dutton, Massey 
& Co. of Liverpool, & from using the name Dutton, 
Massey & Co., Ltd., so as to induce such belief. 
Evidence of actual confusion was given at the trial : 
—Held: the word “ Eastern’ had been dropped 
by deft. co. for a fraudulent purpose, & the sanction 
of the Board of Trade to the change had been 
obtained by fraudulent means, & deft. co. must in 
the circumstances of the case be restrained by 
injunction (a) from using the name of Dutton, 
Massey & Co., Ltd., or any other name of which the 
words Dutton, Massey formed a part in the 
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businesses of coal merchants, factors & dealers, 

colliery proprietors, shipping & forwarding agents, 

& from in any other manner representing or causing 

or procuring to be represented or doing any other 

thing which was calculated to lead to the belief 
that they had been or were carrying on the business 
or were the successors in business of the late firm 
of Dutton, Massey & Co. of Liverpool, coal 
merchants, etc., & (6) from using in any business 
the name of ‘“ Dutton, Massey & Co., Ltd.,’”’ or 
any other name of which the words ‘“ Dutton, 

Massey’ formed part without, in such name, 

sufficiently distinguishing their name from the 

name of plitf. co.—Durron, MAssky & Co. (LIVER- 

POOL), Lrp. v. DuTron, Massgpy & Co., LTD. 

(1923), 41 R. P. C. 67, C. A. 

1160. Use calculated to deceive.|—ITopur 
v. HopGE, Diss & Co. (1896), 40 Sol. Jo. 728. 

1161. .}——-The Daimler Motor Co. 
(1904), Ltd., commenced an action to restrain 
a co. which had been recently registered under 
the name of the London Daimler Co., Lid., from 
using the word Daimler either in its name or in 
connection with motor cars. In an_ action, 
brought in 1901, by the predecessors of pltf. co. 
if was held that the word Daimler indicated a 
system & that a Daimler motor indicated a certain 
form of motor; but pltfs. alleged that that word 
had since acquired a secondary meaning indicating 
pltf. co. & its cars. About 37 per cent. of pltfs.’ 
sales were cffected in Iondon, where they had 
show rooms. It did not appear what name defts. 
were going to give to their cars, but in a letter 
they said that their cars would be known as 
the ‘‘ London Daimler,’”’ whereas pltfs. were of 
Coventry :—Held : the word ‘‘ Daimler ”’ no longer 
indicated a type or system of motors: the name 
London Daimler Co., ltd., was calculated to 
deceive & to cause confusion between the two cos., 
& pltfs. were entitled to an injunction as to the 
name of deft. co. although not in so wide a form as 
that claimed.--DAmMLER Moror Co. (1904), Lrp. 
v. LONDON DAIMLER Co., Trp. (1907), 24 R. P. C. 
379, C. A. 

Annotations :—Consd. Electromobile Co. v, British Hlectro- 
mobile Co. (1907), 97 L. T. 196. Refd. Waring & Gillow 
v. Gillow & Gillow (1916), 32 T. L. R. 389. 

1162. ——— Intention to decelve.|-——VALENTINI: 
MBAT JUICE Co. v. VALENTINE Extract Co., LTp., 
No. 1038, ante. 

1163. -|—Pltfs., Joseph Rodgers & 
Sons, L1d., manufacturers of cutlery, brought an 
action against Joseph Rodgers Simpson to restrain 
defts. from passing off cutlery not being their 
goods as & for such goods, & from trading under the 
name Joseph Rodgers Simpson & Son, or any other 
name comprising the name ‘‘ Rodgers,’’ so as to 
be calculated to deceive. They alleged that deft. 
was using the said firm name so as to suggest that 
the first name in it was Joseph Rodgers. Deft. 
was on his knives using the device of a crown which 
was placed over the name Rodgers, in which 
pono the pltfs. had a crown on their knives, they 
1aving also the words ‘‘ Cutlers to Her Majesty,” 
Deft. alleged that his son, who was thirty-one years 
of age, assisted him in his business, but deft. also 
alleged that he had used the said firm name on 
knives twenty years previously. Deft. was carry- 
ing on a grocer’s business, but he was also, as pltfs. 
alleged that they had recently ascertained, selling 
knives marked as above mentioned. Deft. claimed 
that he had the right to use the name Joseph 
Rodgers Simpson & Son, & contended that his 
use of it was fair:—Held: deft. had made use of 
the fact that the middle word in his name was 
Rodgers in order to use it in a way calculated to 
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deceive the public into believing that the cutlery 
which he was selling was pltfs.’ cutlery. An inter- 
locutory injunction was granted. A perpetual 
injunction was subsequently granted.—RODGERS 
(JOSEPH) & Sons, Jirp. v. Simpson (JOSEPH 
RopGExs) (1906), 23 R. P. C. 297, 348. 

1164, Name identified with particular 
manufacture.|—A man may in certain circum- 
stances be restrained even from using his own 
name, if that name is identified with a particular 
manufacture. If for instance blacking be sold 
as Warren’s blacking & it has come to be known 
exclusively as blacking manufactured by a certain 
person named Warren & carrying on business in 
that name, & if another person of the name of 
Warren tried to carry on business as Warren’s 
Blacking Co. & sells blacking as Warren’s blacking, 
he might be restrained from doing so (LORD 





HALSBURY).— HLeCTROMOBILE Co., Tp. — v. 
BririsH ELECTROMOBILE Co., arp. (1907), 98 


LT. 268; 247.1. R.192; 25 R.P. C. 149, C. A. 
1165. — -|—— GODDARD v. WATFORD Co- 
OPERATIVE SOCIETY, No. 1040, ante. 








(. Name of Locality. 

1166. Ground for restraining use--No business 
acquired in locality—-In respect of which name 
used.]—PItf. was the owner of & worked all the 
collicries in the parish of R. in Somersctshire, & 
owned all the coal in that parish, with a small 
exception. She carried on the business of working 
the collieries & selling the coal in her own name, 
adding to it on her wagons & bill heads the words 
‘ R. Collicries.”? Defts., from 1868, carried on at 
R. the business of coal merchants as the ‘* R. Coal 
co.,” having depots at various railway stations in 
the south & west of England, at which they sold 
different hinds of coal, They became in 1876 the 
lessees Of & worked # colliery outside the parish 
of R., but in a district or basin in which coal was 
raised similar to that raised within the parish, 
coal raised in the district, but outside the parish, 
being known in the market as R. coal. In 1878 
defts. began to sell coals at G., in Surrey, by means 
of a local agent, & in 1875 they bought the good- 
will of a retail coal dealer named (. at G., who had 
become bkpt. They then advertised themselves 
in the Surrey newspapers, & otherwise in the 
neighbourhood, as ‘‘ The HK. Colliery Proprietors 
& Factors, Coal & Coke Merchants (late C. & co.),”’ 
& offered to supply coal of every description direct 
from the collieries :—--Held: (1) defts. were not 
entitled to use the name “ The Rh. Colliery Pro- 
prietors,” unless & until they should acquire a 
colliery within the parish of R., or to use any 
style implying that their coal came from the 
parish of R., unless & until they should become 
authorised to sell coals raised from a colliery 
within that parish; (2) the acts of defts. being 
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HURLBERT SHOE Co., (1925) 2 D.L. RR. 
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calculated to induce purchasers to believe that 
defts. were selling pltf.’s coal, it was not necessary 
for pltf. to prove any instance of actual deception, 
or any actual damage.—BRAHAM v. BEACHIM 
(1878), 7 Ch. D. 848; 47 1. J. Ch. 348; 38 L. T. 
640; 26 W. KR. 654. 

1167. —-— Probability of deception—Actual 
deception not necessary.]|—BraAuHAM v. BEACHIM, 
No. 1166, ante. 

1168. —-—,]—Defts. have been carrying 
on business as the Hopton Stone & Marble Quarry- 
ing Co. & propose to transfer such business to a 
limited co. to be registered under the Companies 
Acts under the name of the Hopton Stone & 
Marble Quarry (Co. with the addition of course of 
the word ‘‘ limited.’ Pitfs. claim an injunction 
restraining defts. from carrying on business or 
registering any co. under this title or name, or 
under any title containing the word ‘‘ Hopton.”’ 
... They are not entitled to restrain the use of 
the word ‘ Hopton ”’ as part of defts.’ business 
style or as part of the name of any co. they may 
register, but, inasmuch as ‘“ Hopton Wood” & 
‘* Hopton” in connection with ‘‘ stone’? mean 
really the same thing, some confusion may not. 
improbably arise if defts. carry on business, or 
form aco. under, or with, a title of which the word 
‘‘Wopton ” is the first word. On this ground, I 
suggested in the course of the trial that if they, 
defts., carry on business as the ‘‘ New Hopton 
Stone & Marble Quarrying Co.,’’ or formed 
their proposed co. under the name of the ‘‘ New 
Hopton Stone & Marble Quarrying co., Ltd.,”’ 
all danger of any such confusion would be avoided 
(PARKER, J.).—IIorron Woop STONE Firms, 
Jurp. v. GETHING (1910), 27 R. P. C. 605. 
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1169. Whether use restrained—Probability of 
deception.|—BouLNois v.. PEAKE (1868), 13 
Ch. 1). 518, n. 

1170, -—-- - —.j/—A co., If. Hi. R., Ltd., who 
owned a number of retail boot & shoe shops, in 
or about the year 1897, opened certain shops, 
including one in Regent Street, for the exclusive 
sale of American-made boots & shoes, &, for the 
purpose of this branch of their business, they 
adopted the name ‘* American Shoe Co.” as their 
trade name, using it, however, in conjunction 
with their registered name. Subsequently a trade 
grew up in this country in British-made boots & 
shoes made after Amcrican models & methods, & 
it became a common practice to call such goods 
‘“ Anglo-American” or ‘ British American.”’ 
Defts., who had several shops in or near london 
& dealt in such goods, in the year 1906 determined 
to confine their business in one of their shops to 
such goods, & in Apr. 1907 commenced to use the 
trade name the ‘‘ Anglo-American Shoe Co.” at 
that shop. H. E. R., Ltd., complained of defts.’ 
use of the name ‘‘ Anglo-American Shoe Co.” & 


an injunction restraining @ purchaser of 
the article of one quality passing it 


Name identificd unth particular manu- 1164 iv. .--JAMESON v.  Off_as of the other. 
facture.}--Tho name of a@ person muy DUBLIN DisitLiumes Co., [1900] 1 In such a case it is immaterial that 
acquire a secondary meaning as de- I. R. 43.—IR. the two qualities are practically 


noting goods made by a certain manu- 
fucturor, so as to prevent another 
person applying that name without 
explanation or qualification to similar 
goods not made by that manufacturer. 

COLLITT », BORSALINO GUISKPPK & 
FRATELLO Socimtra ANONIMA (1913), 16 
(.L. R. 344.—AUS. 

1164 i. -}—CANADA PAINT 
Co., LTp. v. JomNsON & Sons, Lp. 
(1893), Q. R. 4.8. C. 253.—CAN. 

1164 iii, — 





—— .}—HvURLBUT Co, v, 


PART V. SECT. 5, SUB-SECT. 2.—C. 

1168 i. Ground for restraining use— 
Probability of deceptrion.J—MountT BAt- 73 
YOUR COPPER MINES v. Mount BAL- a 
poe MINES, [1909] V. L. R. 642.— 


PART V. SECT. 5, SUB-SECT. 2.—D. 

1169 i. Whether use restrained—Droba” 
bility of deception.|—A wanufacturer of 
an article in two qualities is entitled to —CAN 


identical, the real test being whether 
the public distinguish between the 
two.—KIRKER, GREER & Co., LTD v. 
MAYMAN Sata 8S. RLN.S, Ww. (Kq.) 
33 18 N. S. W. W. N. 107.—AUS. 








1169 ii. -}—McCoRMAcK tr, 
McCoskERY (1825 1897), N. B. Dig. 
1169 ia. .) —' My Vater,” 
Lip. v. WiIntTrRS (1912), 27 0. L. Wt. 
286; 40. W.N. 318; 9D. L. R. 306, 
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some negotiations took place, but finally H. E. R., 
Ltd., commenced this action claiming an injunction, 
& defts. by their pleadings claimed the right to 
use that name :—Held: defts. had adoptcd tho 
name ‘‘ Anglo-American Shoe Uo.”’ honestly ;_ the 
term ‘‘ Anglo-American ’’ was descriptive of 
the class of goods dealt in by defts., & had been 
used to describe such goods; it distinguished the 
business which defts. were carrying on from a 
business in American goods; & defts.’ business 
was not likely to be taken for pltfs.’ business.— 
RANDALL (H. E.), Lrp. v. BRADLEY (E.) & SON 
(1907), 24 R. P. C. 6573; affd., 24 R. P. C. 778, 
C. A. 


1171. ——— ——— Test to be applied—-Similarity of 
names in first & leading word.]—The Facsimile 
Letter Printing Co., Ltd., had been incorporate 
for some years, & had carried on an extensive 
business in facsimile letters & circulars & other 
documents printed or written in facsimile. They 
brought an action against F. & the Facsimile 
Typewriting Co. to restrain defts. from carrying 
on business under that name. In 1911 F. com- 
menced to carry on business under the name com- 
plained of ; that business was of a similar nature 
to that of pltf. co. & was intended to be a competing 
business. Pitfs. moved for an _ interlocutory 
injunction :—Held: confusion & mistakes had 
arisen owing to similarity of name, & communica- 
tions intended for defts. had becn made to pltfs. 
& vice versa & defts having taken the first & 
leading word in pltfs.’ name, pltfs. had made out 
a sufficient case to entitle them to an injunction 
until the trial—FacsImMILE LETrer PRINTING Co., 
Lrp. v. FACSIMILE TYPEWRITING Co. (1912), 29 
R.P. C. 557. 

1172. Bona fide use of name—Sufficient 
distinction.|— RANDALL (II. K.), Lrp. v. BRADLEY 
(2.) & Son, No. 1170, ante. 

1173. ——— Business not represented as 
plaintiff’s.|—F’. W. IT. who had been agent in 
Cardiff of the National Cash Register Co., Ltd., 
upon leaving their service commenced business as 
the Cash Register Co. in the samo strect, & by his 
notices & advertisements offered to sell & did sell 
among other cash registers, National Cash 
Registers. The National Cash Register Co., Ltd., 
brought an action alleging that T. had by certain 
statements & acts made representations of agency 
& that his business was the business of the pltfs. 
or a branch or agency of pltfs. & alleging that his 
carrying on business under the title of the Cash 
Register Co. in conjunction with the facts alleged, 
was calculated to deceive the public, & claimed an 
injunction :—Held: deft. was entitled to trade 
as the Cash Register Co., & that he had not 
represented himself as agent, or his business as the 
business of pltf{s. or a branch or agency of pltfs.— 
NATIONAL CasH REGISTER Co., rp. v. THEEMAN 
(1907), 24 R. P. CG. 211. 
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1174. Whether use restrained—When calculated 
to deceive—‘* Old-established dentist.’’|—The use 
of fancy words, ¢.g., ‘“ old-establishe dentist,”’ 
formerly used by another person in business in a 
certain street, will be restrained when such use 
will lead people to wrongly suppose that the 
ican soon y pene the words has simply 

Oo & neighbouring house.—MALLAN 2. 
DAVIs (1886), 3 T. L. R. OS. , 


ee - Name of Assignor of Business. 

- Use by assignor.]—Upon the dissolution 

of a partnership, which had been carried on for a 
J.—VOL. XLII. 
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considerable time by John Douglas & others as 
stuff merchants, under the style or firm of ‘‘ John 
Douglas & Co.,’”?’ John Douglas assigned all his 
shares, rights, & interest in the business & the good- 
will thereof, to his late partners & another, who 
thereupon proceeded to carry on the business under 
a new style or firm, consisting of their own names, 
eh the addition of the words “ late John Douglas 
& Co.” 

Upon bill filed by them, John Douglas was 
restrained by injunction from resuming or carrying 
on the business of a stuff merchant at or in the 
immediate neighbourhood, cither alone or in 
partnership with any other persons whatsoever, 
under the style or firm of ‘‘ John Douglas & Co.” 
or in any other manner holding out that he was 
carrying on the business of a stuff merchant in 
continuation of or in succession to the business 
carried on by the late firm of John Douglas & Co.— 
CITURTON v. Dovanas (1859), John. 174; 28 
I.. J. Ch. 841; 33 L. T. 0.8.57; 5 Jur. N.S. 887; 
7 W. R. 365; 70 1. R. 385. a4 


Annotations :—Apld. Hudson v. Osborne (1869), 39 L. J. Ch. 
79. Consd. Scott v. Rowland (1872), 26 L. T. 3913 
Levy v. Walker (1879), 10 Ch. D. 436; Ginesi v. Cooper 
1880), 14 Ch. 1). 596; Mogford v. Courtonay (1881), 45 
» T. 303; Pomeroy v. Sealé (1906), 23 T. L. I. 170. 
Refd. Loggott ». Barrott (1880), 15 Ch. D. 306; Walther 
vy. Mottram (1881), 19 Ch. D. 3553; Pearson ». Pearson 
(1884), 27 Ch. D. 145; Trego » Hunt, (1896] A. C. 73 
West London Syndicate v. 1. I. Comrs., (1898) 2 Q. B. 
507; Aerators v. Tollit (1902), 71 L. J. Ch. 727. 


1176. Jj—In 1895 deft. commenced the 
business of a complexion specialist under the 
assumed name of ‘‘ Mrs. Pomeroy.” In 1806 
aco., ‘“‘ Mrs. Pomeroy, Ltd.”’ was formed to carry 
on the business, deft. holding a preponderating 
proportion of the shares. The co. acquired a 
large business connection. In May, 1006, the co. 
went into voluntary liquidation, & the liquidator 
sold the assets to the promoter of a second co., 
also called ‘‘ Mrs. Pomeroy, Ltd.’ Deft. com- 
menced a similar business under the name of 
“Mrs. Jeannette Pomeroy,’ upon premises in a 
close proximity to the premises where she had 
formerly carried on, & where the new co. con- 
tinued to carry on, the business. The second co. 
commenced an action for an injunction to restrain 
deft. from carrying on business under any style 
of which the name ‘‘ Pomeroy ”’ formed a part, 
& from representing or inducing the belief that she 
was connected with the business of pltf.’s or that 
formerly carried on by the first co., & from derogat- 
ing from her grant of the goodwill of the business 
sold, from soliciting former customers, & for other 
relief. Pltfs. alleged that, on the transfer to the 
first co., deft. had, in addition to executing an 
agreement, executed a deed by which she assigned 
the goodwill of her business & the exclusive right 
to use the name of “ Pomeroy.” Deft. denied 
that she had executed the deed. The draft of the 
deed, which was produced, contained an assign- 
ment in the terms alleged by pltfs. Deft. claimed 
the right to use the name ‘‘ Pomeroy,” by which, 
as she alleged, she had become known in carrying 
on the business & which she had assumed by deed 

oll in June, 1906. Deft. alleged that pltfs. had 
alsely represented that she was connected with 
pltf. co., & had thereby disentitled themselves to 
relief by way of injunction :—Held: the deed 
alleged to have been lost had been executed by 
deft., although she believed that she had not done 
so, but, even if it had not, the terms of the con- 
tract made by defts. with the first co. were those 
contained in the draft conveyance, & having been 
acted upon by the parties, were binding upon 
deft. ; in 1896 deft.’s name was not for all practical 
purposes ‘‘ Pomeroy,” but, even if it had been, she 

U 
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had by contract precluded herself from using the 
naine in any business that might compete with 
the business sold; & pltfs. had not by their con- 
duct disentitled themselves to an injunction. 
Mrs. Pomeroy, Lrp. v. ScaLh (1906), 23 T. L. R. 
170; 24 R. P. C. 177. 

1177. ——— After assignment to trustees for 
creditors.|—From 1892 Henry May carried on a 
wholesale business until his death in 1900 & by 
his will he gave the business to his sons. Tis 
eldest son, Harry May, carried on the business as 
trustee under his father’s will until 1908, when he 
assigned it to the trustees for his creditors. The 
trustees assigned the business to another son, 
B. G. May. Harry May then commenced under 
the nan« of “N. & Co.” a similar business on 
premises near tu B. G. May’s place of business, & 
issued catalogues closely posenit lis those that had 
been used in his father’s business. In the cata- 
logues he described himself as ‘‘ Harry May, 
eldest son of Ilenry May,” & stated that the 
business had been established in 1892 :—Held: | 
deft. had wrongfully represented himself as con- 
tinuing to carry on the business that they had 
assigned to pltf.— May v. May (1914), 31 R. P. C. 
325, 1). C. 

1178. —— .|}—For some years prior to 
1908 Ji. H. tall carried on business under the 
name of Rh. H. Hall & Co. as a wine & spirit 
merchant, owning certain brands & marks in 
connection therewith. In 1908 he assigned his 
business & property to a trustee for his creditors. 
Pitf. bought from the trustee the brands & marks 
& received from the trustee a receipt for the pur- 
chase-money, in which it was expressed to be paid 
in respect of the brands, as per schedule, together 
with all labels & advertising matter on hand 
appertaining thercto, brands for cases, seals, & 
branding irons, whether in possession of It. H. 
Hall & Co., or in that of the firm they had been 
buying from, so far as they constituted the pro- 
perty of R. H. Hall & Co. In 1908 Hall entered 
into an agreement for service with pltf. in which 
agreement he undertook (intcr alia) to do his best 
to secure for pltf. the benefit of the connection 
of him (Hall) in the wine & spirit trade. In the 
course of his employment he prepared & sent out 
to a number of persons, who had been his old 
customers, Icttcrs intimating in effect that pltf. 
had become the owner of the business. Pltf. 
used the name HR. H. Hall & Co. in connection with 
the business so purchased. In 1911 the trustee 
assigned to pltf. by deed all the brands & trade 
marks enumerated in the schedule together with 
the goodwill of the business concerned in the goods 
with respect to which the trade marks or brands 
had been registered or in the goods to which they 
related, & pltf. became registered as proprietor 
of the trade marks. In July, 1914, the relations 
between pltf. & Hall came to an end, & Hall com- 
menced business as a wine & spirit merchant under 
the name R. H. Hall & Co. Pltf. commenced an 
action against Hall & claimed an injunction to 
restrain him from using the name of R. H. Hall & 
Oo., & from using any brands or marks so con- 
trived as by colourable imitation or otherwise to 
represent the marks or brands used by pltf., & also 
claimed damages. It appeared that deft. had used 
labels on his rum, whiskey & other goods which 
contained the name R. H. Hall & Co. in the same 
= pe en type as that in which pltf. had used it. 
Pitf. complained of the labels & also of circulars 
issued by deft. Deft. contended that pltf. was 
not the purchaser of the goodwill of the business 
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formerly carried on by deft., but merely of certain 
brands of marks & the interest therein :—Held : 
the right to the name R. H. Hall & Co. passed to 
the trustee with the goodwill of the business & 
from the trustee to pltf.— Woon v. Ham (1915), 33 
R. P. C. 16. 

1179. Use by assignee—Use of ‘‘ late ’’—Sale by 
partner after dissolution of partnership.|—R. Scott 
& pltf. W. Scott carried on business at N. & G., 
in partnership, under the firm of R. & W. Scott. 

By an agreement for dissolution it was agreed 
that one of the partners should remain at N., but 
there was no stipulation by which either party 
bound himself not to continue the business, but 
only that they would not carry it on together. 
There was no disposition of the goodwill to the 
partner who remained at N. Neither party was 
to use the name of the firm except so far as might 
be necessary in winding up the partnership affairs. 
Shortly after the date of the agreement W. Scott 
retired from the business & sect up business for 
himself at ‘’., near N. The inscription used by 
the firm over the door of their place of business at 
G. had been “ R. & W. Scott, of N.”? KR. Scott 
made over his business at N. & G. to defts. who, 
at their premises at G., made use of the inscrip- 
tion ‘‘ Scott & Nixon, late R. & W. Scott, of N.’ 

On the application of pltf., the ct. granted an 
injunction restraining them from using such an 
inscription, inasmuch as it amounted to a repre- 
sentation that they had succeeded to the business 
of the late flrm.—Scorr v. Scott (1866), 16 L. T. 
143. 

1180. ——— When vendor might incur Hiability— 
Sale of exclusive right to use name.|—A vendor 
who had carried on a business under the name of 
‘* Madame Elise,’”’ which was the name of his wife, 
sold the goodwill & intcrest of the business, 
together with the exclusive right of using the name 
of ‘‘Madame HElise & Company ” :—Held: the 
purchaser was not entitled to trade under the old 
name alone, inasmuch as it would lead people to 
believe that the old business was still being carried 
on, & might cause the vendor to incur liability.— 
CHATTERIS v. ISAACSON (1887), 57 L. T. 177; 3 
T. 1. R. 705. 


Annotations ‘—Distd. Rosher v. Young (1901), 17 T. L. R. 
317. Refd. Burchell v. Wilde (1900), 48 W. R. 491. 


1181. |—Pitf., A. Thynne, sold his 
business of a baker, & the goodwill thereof, to 
deft., who also bought, at a valuation, his stock- 
in-trade, which included trade cards bearing the 
name of ‘A, Thynne, Baker.’’ The deed by 
which the purchase was carried out contained an 
assignment of ‘“ all the beneficial interest & good- 
will of the said Arthur Thynne in the said trade 
or business’; but it contained no express assign- 
ment of the right to use pltf.’s name. After the 
purchase deft. used the trade cards bearing pltf.’s 
name until they were exhausted, & then printed 
further trade cards bearing pltf.’s name as before. 
In an action by pltf. to restrain deft. from printing 
or publishing any such cards, or otherwise trading 
in the name of pltf.:—Held: deft. by virtue of 
the assignment to him of the goodwill of the 
business, was entitled to use the name of pltf. 
for the purpose of showing that the business was 
that formerly carried on by pltf., but must not so 
exercise that right as to expose plt£. to liability.— 
TITYNNE v. Suove (1890), 45 Ch. D. 577; 59 
lL. J. Ch. 509; 62 L. T. 803; 38 W. R. 667; 6 
T. L. R. 346. 


Annotations :—Apld. Burchell v. Wilde, [1900] 1 Ch. 551. 
Consd. Townsend v. Jarman (1900), 69 L. J. Ch. 823. 


1182. .|—Mrs. Pomeroy, Ltn. 
Scat, No. 1176, ante. 
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1188. Where confusion & loss caused to 
former partner.|}—Held: deft., who was the 
assignee of the goodwill of the business, was 
entitled to use the name under which the business 
had been carricd on—viz., the name of a former 
partner—though confusion & loss might thereby 
be caused to the former partner.—ROSHER v. 
Younea (1901), 17 T. 1... R. 347; 45 Sol. Jo. 344. 

1184. ——- Different class of goods sold by 
assignee.|—TDItf., who sold pills, which had a wide 
reputation as Holloway’s Pills, commenced an 
action to restrain deft. from passing off his pills as 
plitf.’s & from using the name Holloway in con- 
nection with pills, & moved for an interlocutory 
injunction. Deft. had some years previously 
bought a business from a man named Holloway, 
it & alleged that he had the right to use the name ; 
was contended on his behalf that, in any case, & 
he should not be restrained from using the name in 
connection with pills except so as to cause decep- 
tion :—Held: deft. had not shown that his pre- 
decessor had dealt in pills; on the facts 
proved deft. had acted fraudulently, & an inter- 
locutory injunction should be granted in the form 
asked.—HOo.Lioway v. CLEntr (1903), 20 R. P. C. 
525. 

1185. ——— Business purchased with fraudulent 
intention.}|—Dltfs. & their predecessors had carried 
on the business of needle manufacturers for about 
a hundred years under the style of ‘‘ Abel Morrall ”’ 
& their needles had acquired a great reputation 
& were sold & bought as ‘ Abel Morral’s’’ or 
‘“A. Morrall’s”’ or ‘' Morrall’s”’ or ‘‘ Morralls’ 
Needles’? as was admitted by defts. during the 
trial. In 1891, pltfs. purchased the goodwill of 
the business of Joseph Mogg & Joseph John 
Richard Mogg trading under the styles of ‘ Toseph 
Mogg & Co.” & “ Joseph J. R. Mogg & Co.” & 
the market for the needles now sold by pltfs. 
under these names was in Ireland & Scandinavia, 
where they were well known as ‘‘ Mogg’s Needles.”’ 
In 1900 deft., who had started business in 1893, in 
the same neighbourhood, purchased for £68 from 
one Jabez Yardley Morral, a man in a small way 
of business, his goodwill & stock-in-trade, the 
latter having becn just valued at £36 the deed of 
assignment binding him not to authorise his name 
to be used for the purpose of a needle manu- 
facturer by any other person or persons. In 1897 
by a similar transaction deft. had purchased from 
one William Mogg his machinery with the goodwill 
of his business & use of his name, it appearing 
that beyond the manufacture of crotchet: hooks 
he did nothing to needles beyond packing them in 
paper. DPltfs., having brought an action against 
deft., under his trading style of 'T. 1. & co., for an 
Injunction & other relief :—Held: the purchases 
from Jabez Yardley Morrall & William Mogg were 
not. bond fide transactions, but were colourable 
devices for giving deft. some appearance of weight 
to use their names in order that by using surnames 
where dilfcrent initials were insufficient to dis- 
tinguish the goods & businesses, he might obtain 
trade intended for pltfs.; & this was sufficient 
fraud to enable the ct. to inquire into the motives 
of such transactions, even where it was the man’s 
own name that had been purchased, irrespective 
of goodwill—Morratt (ABEL), Lrp. v. HESSIN 
& Co. (1903), 20 R. P. 0. 429, CO. A. 

_ 1186. Fade Pitts Mappin & Webb, Ltd., 
incorporated in 1898, were the successors in busi- 
ness of two old-established firms of Mappin Bros. 
& Mappin & Webb. Deft. L., a London retailer, 
sold goods similar to pltfs.’ but made by one B., 
who was alleged, without strict proof, to have 
bought the business in Sheffield of one Theophilus 
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Mappin, trading as Mappin & Sons. The goods 
sold by deft. were marked “ Mappin & Sons,”’ & 
bore price tickets with such phrases as ‘‘ Mappins’ 
Al Quality.” Deft.’s salesmen had represented 
that the goods were the same as pltfs.’ Separate 
proceedings were pending against B.:—Held: pltis. 
were entitled to an injunction restraining deft. 
from selling goods not of pltfs.’ manufacture as & 
for such goods.—MAPPIN & WEBB, LTD, v. LEAP- 
MAN (1905), 22 R. P. C. 398. 

1187. ——- Name used fraudulently.] — In 
Mar. 1904, Joseph Rodgers & Sons, IAd., of 
Sheffield brought an action against F. M. Hearn- 
shaw & W. F. Hearnshaw to restrain them from 

assing off their goods as & for the goods of pltfs. 

Itfs. were a co. whose predecessors in business had 
carried on the same business as manufacturers 
of cutlery for over two hundred years, & their 
cutlery was well known by the style of ‘* Rodgers’ 
Cutlery ’” throughout the world. In Feb. 1889, 
defts. bought the business of Rodgers LBros., 
established in 1883, which was that of edged 
tool manufacturers, from the survivor of two 
brothers named Rodgers. In July, 1902, defts. 
commenced to manufacture cutlery, & in 19038 
for the first time opened separate works for cutlery 
& described themselves as ‘ Cutlery Manu- 
facturers.”? As manufacturers & wholesale dealers 
they traded as ‘‘ Hearnshaw Bros.” or ‘‘ Wenry 
Brown & Sons & Co.”’? They sold their goods 
labelled with the words ‘‘ Rodgers Bros., Sheffield, 
manufacturers of celebrated cutlery, tools, ctc.,” 
& marked them with a trademark ‘‘ John Bull”’ & 
the name ‘“ Rodgers Bros.,’’ which they had 
acquired with the business purchased from 
Rodgers Bros. No case of actual deception was 
proved :—Held: the name of ‘“ Rodgers ’”’ was 
known universally as referring to pltfs.’ goods, 
& the manufacture & sale of goods as carried on 
by defts. was calculated & intended to deceive, 
& the name Rodgers Bros. was used for the pur- 
pose of enabling retailers to commit fraud.—J OSEPH 
RopaErs & Sons, Ltp., v. WEARNSHAW & HEARN- 
SHAW (1906), 23 R. P. C. 349. 

1188. ——— Use calculated to deceive.]—Defts. 
Dodd’s Drug Stores, Ltd. were successors in business 
to Richard Jefferson Dodd, & in an action brought 
by him & a co., which he had formed, an Order was 
made by consent restraining deft. co. from using 
as part of its name or upon its shops, ctc. the word 
‘* Jefferson’? or any other name or word, not 
being part of its registered name, calculated to 
induce the belief that deft. co. was carrying on the 
business of pltf. co. or of pltf. Richard Jefferson 
Dodd, but ie injunction was not to prevent deft. 
co. from representing that it was the successor 
in business of pltf. R. J. D. & also restraining deft. 
co. from using the words ‘‘ Dodd’s Female” in 
connection with pills or remedies manufactured 
or sold by deft. co. without distinguishing them 
from those of pltfs. Pltfs. moved for an order for 
sequestration alleging breaches of this order, & in 

articular the sale by deft. co. of ‘‘ Dodd’s Female 

ills’? &, as to the name, complaining of the use 
of the name ‘“ Jefferson Dodd’’ on the lower 
fascia of a shop with the words ‘‘ Successors to ”’ 
on the window so as, as they alleged to be almost 
unnoticeable, & of the same words on a fanlight 
with a similar addition, & also of the use of “ J. 
Dodd ”’ :——Held: ‘“ Dodd” was part of the 
registered name of deft. co. & ‘‘ J.”” was neither a 
name or word, so that the use of ncither of these 
was forbidden by the injunction, & as regards the 
fanlight the assertion was a proper one, but as 
regards the use of ‘‘ Jefferson Dodd ’’ on the fascia 
it was calculated to induce the belief that deft, 
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cO. was carrying on the business of pltf. co. or of 
pitf. ‘‘ Richard Jefferson Dodd,” & there was 
also a breach of the order by the use by defts.’ 
agents & servants of ‘‘ Jodd’s Female Puills.’’— 
JEFFERSON Dopp, Lrn. v. Dopp’s Drua STORES, 
Lrp. (1907), 25 R. P. C. 16. 


G. Name of Former Employer. 

1189. General rule.]—A trader who has been a 
manager or a partner in a firm of established 
reputation, has a right, on setting up an inde- 
pendent business, to make known to the public 
that he has been with that firm ; but he must take 
care not to do so in a way calculated to lead the 
public to believe that he is carrying on the business 


27 





HIOOKHAM v. POTTAGE (1872), 8 Ch. App. 01 ; 
L. T. 695; 21 W. QR. 47, 1. JJ. 
Annotatons : -— Consd. Thorley’ 8s Cuttle Food Co. t. Massam 

(1880), 14Ch. 1) 763.  Distd. Matthews v. EEE abt (1886), 

27. L. 1.899. Refd. W SIGE. Mottram (1881), 19 Ch. D. 

355: Trego v. Hunt, [1896] A. C. 7. 

1190. Effect of use of “ from. **|——WILLIAMS v. 
OsBorNE, No. 1483, post. 

1191. Small letters—Proof of deception.|— 
Where S., a tradesman who had been in the employ 
of a large firm, put his own name over his shop, 
but on the plates under the shop windows & on the 
sun awning ‘‘ from T. & G.,’’ his former employers ; 
the word ‘‘from’”’ being much smaller than the 
words “TT. & G.,” & it was proved that some 
persons had been misled into thinking that the 
shop was the shop of “ T. & G.”: The ct. held 
that what S. was doing was calculated to mislead 
the incautious, unwary & heedless portion of the 
public; & on bill by T. & G., granted an injunction 
restraining him from using the name of their 
firm about his shop in such a way as to mislead 
the public into the belief that his shop was the 
shop of T. & G. or that their business was carried 
on there.—GLENNY v. SMITH (1865), 2 Drew & Sin. 
476; 6 New Rep. 363; 18 L. T. 11; 11 Jur. N.S. 
064; 18 W. RK. 1082; 62 E.R. 701. 

Annotation :—Consd. Hookham v. Pottage (1872), 8 Ch. App. 
rap 3) 


1192. Business continued by widow.]— 
N. was for several years in the employ of C. & co., 
as assistant in & manager of their coal business. 
Leaving their employ, he set up business on his 
own account as a coal merchant, under the style of 
‘CN. from (". & co.,’’ which he habitually used in 
advertisements, IJetterpaper & coal waggons. 
Upon his death, within a year, his widow cont mued 
the business under the same style. C. & co. 
commenced an action for an injunction to restrain 
her from so doing, but were refused such injunction, 
& the action was dismissed with costs.—RICKETY, 
COCKERELL & Co., rp. v. NEviuuL (1904), 21 
R. P. ©. 394. 

1193. -|—Deft. P. was for many years a 
journeyman sewer at P. & co.’s well known tailors 
in London. He was never employed there as a 
cutter or fitter. Jie entered into partnership 
with deft. J.. & started a tailor’s business at Hast- 
bourne. 

}P. cannot be restrained from announcing to the 
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public that he comes from I. & co.’s or from stating 
that he comes “ with a reputation of fifteen years’ 
successful experience with Messrs. P. & co., Savile 
low, London, W., & is therefore in a position to 
advise clients in the very latest styles, uniformity, 
& fit in fashionable & smart clothing. Such 
statements, even if false, are puffing assertions, 
which cannot be restrained at the suit of a private 
person unless it appears that they tend to the 
passing off of one man’s goods or business as 
another’s, or amount to a holding out of pltf. as a 
partner, so exposing him to liability, or tend to 
disparage pltf.’s goods, & cause special damage.— 
CUNDEY v. LERWILL & PIKE (1908), 99 L. T. 278 ; 
24 T. Li. R. 584. 

1194. Effect of use of “‘ late.’"]|—GOODMAN v, 
Way (1892), 36 Sol. Jo. 830. 

1195. Use of name by former agent.]—Where 
articles of a particular kind have become generally 
known in commerce under the name of the original 
manufacturer, or patentee as the case may be 
any person has a right after the expiration of the 
patent to manufacture such articles & sell them 
under that name; but he may not by inscribing 
the name, as a proper name, on his shop front or 
otherwise lead the public to believe that he is 
selling as agent for the original manufacturer. 

Deft. was the agent of the co. & as their agent 
he also represented himself as having the depot 
of Wheeler & Wilson’s sewing machines. He 
had the name of ‘‘ Wheeler & Wilson” as the 
names of the persons carrying on business on his 
door as the business designation ; & then they are 
minded for reasons satisfactory to them to deprive 
him of the agency & they do so. After that he 
persists in a series of advertisements by which 
it is perfectly clear he intended to represent him- 
self as still having the same connection with 
Wheeler & Wilson’s sewing machine co. as he had 
before, that is to say not as being a person who is 
selling machines manufactured upon the principle 
patented by Wheeler & Wilson but as a person 
carrying on exactly the same kind of business with 
the same kind of relation to the manufacturer 
of the article as he had before, that is representing 
himself as continuing that agency. That is in 
my opinion a gross fraud upon pltfs. & an un- 
justifiable falsehood which the ct. will restrain 
(JAMES, V.-C.).—WHEELER & WILSON MANU- 
oe Co. v. SHAKESPEAR (1869), 39 J. J. Ch. 
3 


Annotations :—Consd. Singer Pueberpeiay satis Co. v». Loog 
Lee 521. Fi Ch. 481. Refd. Barlow & Jones v. Johnson 
1890), 7 It. BP. C. 395; Armstrong Oller Co. v. Patent 
Axlebox & Foundry Co. (1910), 27 Rh. P. C. 362, 


H. Use of lirm Name by Pariner. 

When partnership a going concern.) — Sce 
PARTNERSHIP, Vol. XXXVI., pp. 490, 491, Nos. 
1562-1564. 

After dissolution of partnership.]—Sce PARTNER- 
SHIP, Vol. XXXVI., pp. 494-496, 517, Nos. 1614-— 
1630, 1873. 


J. Use by Limited Company. 


1196. Ground for restraining use—Probability of 
deception.}|—-There is nothing in Companies Act, 


PART V. SECT. 5, SUB-SECT. 2.—G. 


1189 i. General rule. LO ESAINE LTn. 
». Nott (Man.) (1919), 49 L. R. 
699.—CA 

1190 i. Effect of use o 
BOSWELL v. MATHIE (18 D 11 i Le 
of Sess.) 1072; 21 Se. R. 
SCOT. 


I ical 


on business in the city of L., 


ee from. **}— 


Identical shon sign.) — Pitf. car- 


having for his sign a figure of a gilt 
lion, & cee his place of business 
““The Golden Lion.” Deft. for sone 
poe had conducted his business, & 
aving commenced on bis own account 
in the saine line of businoss, placed in 
front of his shop a figure somewhat 
similar to that used by pltf. Tho ct. 
restrained deft. from us as & sign 
this or any similar figure.—WALKER 0. 
ALLRY (1867), 13 Gr. 366.—-CAN. 


h. Use of old name—In ee 
ee la ou name. |}-—MELR 
LTD. v. HEDDIE (1901), 4 
Ct. OL of ae 1120; 39 on L. R. 
530; 89, L. T. 361.—800T 


PART V. SECT. 5, SUB-SECT. 2,—J, 


11961. ee he Fo hed eae use— 
Probability of ey } CRAIG v 
CRAIG, [1922] N. “ 99,—N.Z. 
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1862 (c. 89), to affect the right of a co. registered 
under a particular name to an injunction restrain- 
ing another co. which notwithstanding the pro- 
hibition of sect. 20 against identity of names 
has been registered under an identical or similar 
name from carrying on its business under that 
naine if it is proved that that name is calculated 
to deceive the principles applicable to individuals 
trading under identical or similar names applying 
equally to cos.—MERCHANT BANKING Co. OF 
LONDON v. MERCHANTS JOINT Srock BANK (1878), 
9 Ch. D. 560; 47 L. J. Ch. 828; 26 W. R. 847. 


Annotations :--—Consd. Accident Insce. v. Accident, Discase 
& Gencral Insee. Corpn. (1881), 54 L. J. Ch. 104: Harrods 
ve Harrod (1923), 40 T. L. I. 195. Refd. Guardian Fire 
& Life Assee. v. Guardian & General Insec. (1880), 50 LL. J. 
Ch. 253; Turton «. Turton (1889), 42 Ch. D. 128; Man- 
chester Brewery Co. v. North Cheshire & Manchester 
Brewery Co., [1898] 1 Ch. 539; Dutton, Massey (Liver- 
pool) v. Dutton, Massey (1923), 40 lt. P. C. 413; Motor 
Manufacturers & Traders’ Soc. v. Motor Manufacturers’ 
& Traders’ Mutual Insee. (1925), 94 L. J. Ch. 410. 


1197. |\—BUMSTED v. GENERAL 
REVERSIONARY Co., I-tp. (1888), 4 T. L. R. 621. 

1198 -|—The A. & N. C. Society, Ltd. 
commenced an action to restrain the A. N. & 
(S.C. Society of India, Ltd., claiming an injunc- 
tion, to restrain defts. from using the name or 
stamp of A. & N. (. Society, Ltd. cither with or 
without ‘ of India,” or any other stamp or name 
so closely resembling the name of pltfs. as to lead 
to deception, & moved for an _ interlocutory 
injunction. It appeared that on certain corks 
defts. had omitted part of their full name, using 
the words, The A. & N. ©. Society, Ltd., round 
the edge of an oval & the words, ‘ of India ’”’ in 
the middle. The corks were sent out to India & 
some had been used in bottles of wine. It was 
proved that the full title of defts. was put on a 
capsule, & on a label, which were placed on each 
bottle :—d/eld: there was great probability of 
confusion, & an injunction was granted, & it was 
ordered that the stamp should be erased from the 
corks already in use.—AkMy & NAvy ('0-OPERA- 
TIVi SoctiEry, Lrp. v. Army, Navy & CIVIL 
SERVICE CO-OPERATIVE Soctery or [npia, Lr. 
(1891), 8 R. P. C. 426. 

1199. —— |—The Army & Navy Co- 
operative Society, Itd., which had been incor- 
porated for thirty years, commenced an action 
against a recently incorporated co. called Army, 
Navy, & Civil Service Co-operative Society of 
South Africa, Ltd., to restrain it from using that 
name, & moved for an interlocutory injunction; - 
Held: defts.’ name was calculated to deceive, & 
a delay of three months since the incorporation 
of deft. co. was sufficiently explained. An inter- 
locutory injunction was granted, but words were 
directed to be inserted in the order permitting deft. 
co, to use its name for a short period provided it 
added that it had no connection with pltf. co. 
Defts. appealed. On the hearing of the appeal 
defts. undertook to change their name to Naval, 
Military, & Civil Service Co-operative Society of 
South Africa, Ttd., & the appeal was dismissed 
With costs, the hearing of the motion being treated 
us the trial. 

Now in what case would it be wrong? Pltfs. 
have no right to the words “ Army & Navy,’ or 
the words ‘“ Co-operative Society,” or any com- 
bination of those words. Their right lies in this, 
that they may sue if deft. is fraudulently adopting 
& name for the purposes of pretending that his 
trade is their trade, & if hoe be not fraudulent at all, 
still pltfs. may sue * in property ” if he is adopting 
a name the result of which will be that deft. will 
be taking pltfs.’ property in the sense that persons 
will go to deft. to trade with him when they meant 
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to go to plifs., meaning to trade with them. 
Whether the fancy name adopted is one which 
will have that result or not is purely a question of 
fact in all these cases, & in the present case the 
question to be examined is, as a matter of fact, 
have defts. taken this name either fraudulently 
or so as to infringe pltfs.’ rights of property 
(BUCKLEY, J.).—ArmMy & Navy CO-OPERATIVE 
Society, Lrp. v. AnMy, NAvy & Civin SERVICE 
10O-OPERATIVE SOCIETY OF SoutTH AFRICA, LTb. 
(1902), 19 RW. P. C. 574, C. A. 

1200. .—A co., whose name included 
the word ‘‘ Plasmon,” & which sold various food 
preparations in the names of which the word 
‘* Plasmon,’’ was used, brought an action against 
a co. registered under the name of Plasmonade 
Ltd. which was selling goods, namely, tablets & 
powder for making a beverage, under names of 
which ‘‘ Plasmonade ’”’? formed part, to restrain 
the use of those words by defts., & to restrain 
passing off, & for other relief. Certain directors 
or officers were joined as defts. Defts. had applied 
to register ‘S Plasmonoid ”’ as a trade mark in cer- 
tain classes, including 3 & 44. DPltfs. had opposed 
such applications by deft. co. to register, & one had 
been refused, whilst the decision in the other 
had been postponed. DPltfs. moved for an inter- 
locutory injunction. Defts. contended that owing 
to the different natures of the goods & the 
differences in get-up, no deception was probable :— 
Held: an interlocutory injunction should be 
granted substantially restraining defts. from 
carrying on business in foods or preparations for 
human consumption under the name “ Plasmonade, 
Ltd.” or any other name or title of which “ Plas- 
mon” formed part, & from any name of which 
‘* Plasmonade,’”’ ‘‘ Plasmonoid,” or ‘‘ Plasmon ”’ 
with or without any suffix formed part for food 
preparations, & from passing off their goods as 
those of pltfs.—-INTERNATIONAT, PLASMON, LTD. v. 
PLASMONADE, Lrp. (1905), 22 R. P.O. 5438. 

1201. .]—In the year 1892, the Royal 
Insurance Co. purchased the business & goodwill 
of the Midland Counties Insurance Co. together 
with the use of the name of that co., & it continued 
to carry on, under its own name, & as a branch 
business, the business formerly carried on by the 
Midland Insurance Co. at the head premises in 
Lincoln of that co., such branch being generally 
referred to as the ‘‘ Midland Counties Branch.” 
On Mar. 3, 1908, the Midland Insurance Co., Ltd., 
was incorporated with objects which included 
insurance of the nature undertaken by the Royal 
Insurance Co., Ltd., & the Royal Insurance Co., 
Ltd., commenced an action against the new cu. 
& its directors to restrain them from using the name 
Midland Insurance Co., alleging that it was 
calculated to deceive. It was held at the trial 
that, on the facts the use of the name of deft. co. 
for the purposes of their business would not be 
calculated to induce people to believe that such 
business was that of pltfs., or was their Midland 
Counties branch.—RoYAI INSURANCE Co., LYb. v. 
MIDLAND INSURANCE Co., Lip. (1908), 26 R. P. C. 


05, C. A. 

1202, —— J—The Imperial Merchant 
Service Guild was an unincorporated body, 
established in 1893, having for its object to 
promote the interests of officers in the Merchant 
Service. It was generally known as the Merchant 
Service Guild or M.S.G. In 1908 & co. was 
registered as the Merchant Service Guild, Ltd. 
An action was brought on behalf of the Imperial 
Merchant Service Guild to restrain the co. from 
using Merchant Service Guild or M.S.G. & an 
interlocutory injunction was moved for :—Held: 
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Sect. 5.—Pussing off: Sub-sect. 2, J.; sub-sect. 3.) 


an injunction should be granted.— Toms & MOORE 
v. MERCHANT SERVICE GUILD, Lrp. (1908), 25 
R. P. ©. 474. 

1208. .|—Plitfs. were a limited co. 
incorporated in the year 1890 & carrying on a 
business of cigarette manufacturers under the style 
of Muratti, Sons & Co., Ltd. The business was an 
old established one, & prior to the incorporation 
of the co. had been carried on by the family of 
Muratti. Pltfs. established at the trial that their 
cigarettes were largely known simply as ‘‘ Muratti’s 
or Muratti’s Cigarettes.” Deft. co. was incor- 
porated in July, 1910, in the name of Murad, Ltd., 
for the purpose of carrying on a business of manu- 
facturers & sellers of high class Turkish cigarettes. 
Pitfs. brought an action to restrain deft. co. from 
carrying on business under their present name :— 
Held: upon the evidence, that the name of deft. 
co. was calculated to deceive & pltfs. were entitled 
to an injunction.—Muratrti (B.) Sons & Co., LTn. 
” Murap, rp., Re Ramsay's Tranpk Mark 
(1911), 28 R. P. C. 497. 

Annotation :—Refd. Lines v. Farris (1925), 48 R. P. C. 64. 

1204, -——— .]—Injunction granted restrain- 
ing defts. from carrying on business under the name 
of Lloyds, Southampton, I4d., or under any other 
name calculated to produce the helief that their 
business was the business of or any branch or 
department of Lloyds business.— LLoyp’s & Daw- 
SON BROTHERS 2. LLOYDS, SOUTHAMPTON, LTD. 
(1912), 28 T. lL. R. 338; 29 R. P. C. 433, C. A. 


Annotations :—Apld. Harrods v. Harrod (1923), 40 T. L. ht. 
He Reehds Ny enlne & Gillow v. Gillow & Gillow (1916), 
. de . . 


1205. j---The ct. granted an inter- 
Jocutory injunction to restrain deft. co. from carry- 
ing on business under any name comprising the 
well Known name of pltf. co. on the ground that 
dofts.’ use of the name was calculated to lead the 
pune erroncously to believe that defts.’ business 
iad some connection with pltfs.’ business.— 
Harrops, Lrp. ». Warrop (R.), lirp. (1923), 40 
Ted. R.195; 47 R. P.O. 74, CO. AL 


«{nnotalion :-—Retd. Motor Manufacturers Traders’ Soc. v. 
Motor Manufacturers’, ete., Insee., [1925] Ch. 675. 


1206. ~|——The Reliance Rubber Co., 
Tdd., & its predecessors, had been dealing in 
rubber goods since 1889. It had a large business 
in pneumatic tyres & in small solid tyres for 
trollers, perambulators, & the like. All those 
goods had for many ycars been sold under the 
naine “‘ Reliance.’”’? The co. had also a small trade 
in solid band tyres for motor vehicles. Until 
1922 the name ‘ Reliance ’? had not been used in 
the rubber trade except in connection with the 
business of that co. Before 1922 there existed a 
co. trading in rubber tyres & rubber trolley wheels, 
& having a name in which the word ‘ Simplex ”’ 
formed the principal feature. That co. went into 
liquidation & its undertaking & assets were acquired 
by the Reliance T'yre Co., Ltd., which had been 
formed for the purpose. The last-named co. 
sold solid tyres, but did not appear to sell 
pneumatic tyres. In Nov. 1922, the Reliance 
Rubber Co. endeavoured, without success, to 
induce the Reliance Tyre Co. to change its name, 
& in July, 1923, commenced an action to restrain 
the use of the name. At the trial, pltfs. adduced 
evidence of confusion arising from defts.’ use of 
the name. Defts. alleged that the name had been 
chosen in ignorance of the existence of pltf. co., 
& that the cause of defts. reluctance to change the 
name was their expectation that a change would 
have resulted in the loss of a certain contract. 
Defts. relicd also on delay, but pltfs. established 
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that any delay was in part due to circumstances 
beyond their control :—Held: (1) assuming an 
original innocent adoption of the word ‘‘ Reliance,”’ 
defts.’ conduct after complaint had been such as to 
debar it from asserting their subsequent innocence ; 
(2) the use of the name by defts. was calculated to 
deceive; (3) as to the alleged delay, there was 
nothing that would, on an application for final 
judgment, disentitle pltfs. to relief. Judgment was 
given for pltfs., with costs, & injunctions were 
granted to restrain defts. from using the name in 
carrying on business, & from selling tyres under 
that name. It was ordered that defts. should 
be allowed six weeks in which to change the name, 
but that there should not be a suspension of the 
injunction in regard to the selling of tyres.— 
RELIANCE RUBBER Co., LTD. v. RELIANCE TYRE 
Co., Lrp. (10924), 42 R. P. C. 91. 

1207. J]—PItf. society, the Society of 
Motor Manufacturers & Traders, Ltd., was incor- 
porated in 1902 & had become a very well-known 
society & acquired a world-wide reputation. The 
primary purpose of the society was the encourag- 
ing, promoting, & protecting in the United King- 
dom & elsewhere the interests of manufacturers & 
traders in motor vehicles of every description. 
Deft. co., Motor Manufacturers’ & Traders’ Mutual 
Insurance Co., Ltd., was incorporated in 1924 for 
the purpose of carrying on the business of insur- 
ance against damage caused to motor cars, motor 
cycles, or vehicles of any description. PItf. society 
took no part whatever, direct or indirect, in the 
promotion or incorporation of deft. co., but was 
purely a trade protection society, & did not itself 
engage in or carry on any manufacture or trace, 
but claimed in this action an injunction to restrain 
deft. co. from carrying on business under the name 
of Motor Manufacturers’ & '‘liaders’ Mutual 
Insurance Co., Ltd., or any other name comprising 
the combination of words ‘‘ motor manufacturers 
& traders,”’ or other sinilar combination of words 
calculated to cause confusion or to deceive or 
mislead the public or members of the motor trade 
into the belief that deft. co. was promoted by, 
or was connected with, the business of pltf. society, 
& damages. Pltf. society alleged that they would 
suller damage to their business reputation if deft. 
co. were to be wound up or dispute its policies of 
insurances, & that they might desire to promote 
a co. for the insurance of motor vehicles & use the 
name taken by deft. co. No charge of fraud was 
made against deft. co.:—eld: the business of 
deft. co. being altogether different from, & in no 
way couipeting with, the business of pltf. socicty, 
& the name of pltf. society being descriptive & 
consisting entirely of words in ordinary use in the 
English language, & there being no suggestion that 
the public would mistake deft. co. for pltf. society, 
deft. co.’s name was not calculated to deceive & 
so cause damage to the business reputation of pltf. 
society in the manner alleged ; & deft. co. was not: 
liable to have its business stopped unless it changed 
its name, merely because a thoughtless person 
might unwarrantably jump to the conclusion that. 
it was connected with pltf. society.— Morton 
MANUFACTURERS & TRADERS’ Society v. MOTOR 
MANUFACTURERS’, ETC., INSURANCE Co., [1925] Ch. 
675 ; 94 L. J. Ch. 410; 183 L. T. 330; 417. L. KR. 
4838; 42 R. P. C. 307, C. A. 

1208. Previous assignment of business 
for benefit of creditors—-By person lending name to 
company.|—William Edgcumbe Rendle, the 
patentee of an invention for glass roofing, carried 
on business under the name of ‘‘ W. HKdgcumbe 
Rendle & Co.’’ His son, John Edgcumbe Rendle, 
having failed in his business of a bookseller, was 
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taken into his father’s glass roofing business, & 
entered into an agreement not to carry on any 
opposition business. The father died, having by 
his will given the son an interest in the glass 
roofing business. The son then started business 
on his own account under the name of ‘“‘ J. Edg- 
cumbe Rendle & Co.” He got into financial 
difficulties, & made an assignment for the benefit 
of his creditors of his business & of all his property. 

A. co., of which he was the promoter & manager, 

was subsequently registered under the name of 

‘‘ J. Edgcumbe Rendle & Co., Ltd.,’’ to carry on 

the business of glass roofing in opposition to 

W. Edgcumbe Rendle & Co. The trustees of the 

will of the father thereupon applied to the ct. for 

an injunction to restrain the co. & their manager 
from carrying on the business of glass roofing 
under the name of ‘‘ J. Edgcumbe Kendle & Co., 

Limited,’’ or any other name calculated to mis- 

lead the public into the belief that such co. was 

carrying on or had succeeded to the business of 

W. Edgcumbe Rendle & Co. :—Held: an injunc- 

tion must be granted as the son, who was not at 

the time carrying on the business of glass roofing 
he having assigned all his interest to his creditors, 
had no right to lend his name to a co., which name 
from its being so like one already attached to an 
established business, would be calculated to 
deceive. —RENDILE v. EDGCUMBE RENDLE & Co., 

Lirp. (1890), 63 L. T. 94. 

Annotaiion :-~Refd. Fine Cotton Spinners & Doublers 
Assoon. & Cash. v. Harwood Cash (1907), 97 L. T. 45. 
1209. Use of word indicating manu- 

facturer.}— DUNLOP PNEUMATIC TyRE Co., LTD. v. 

DUNLOP-TRUFFAULT OYCLE & TUBE MANUFACTUR- 

ap Co., Lrp. (1896), 12 T. L. R. 434; 40 Sol. Jo. 

044, 

1210. —_— ——— Use of principal word of name.] 
—-PREMIER CYCLE Co., Lrp. ». PREMIER TUBE 
Co., Irn. (1896), 12 T. L. R. 481. 

1211. Deception of persons of ordinary 
intelligence.|—A co., formed in the year 1907 & 
called Buttons, Ltd., carried on business in Birm- 
ingham, where it had works & manufactured 
buttons, including covered buttons, & it was in 
the habit of covering buttons with material supplied 
by customers. In 1918 deft. co. was formed under 
the name Buttons Covered, Ltd., with a small 
capital & it carried on business in Hirmingham, 
its main business consisting in covering buttons 
With material supplied by customers. An action 
was brought by the first-mentioned co. to restrain 
deft. co. from using the name Buttons Covered, 
itd. :—Held: a person of ordinary intelligence 
would not be likely to confuse the name of deft. 
co. with that of pltf. co., & the action failed.— 
Burtons, Lrp. v. Burrons COVERED, Lrp. (1920), 
37 KR. P.O. 45. 

1212, ——— Whether injunction against 
directors.|—Plt{s. since 1920 had carried on busi- 
ness in Stafford as manufacturers of wood heels 
for shoes under the firm name of Heels, & were 
commonly known as Heels of Stafford. Weft. co. 
was Incorporated on Oct. 14, 1926, under the name 
Stafford Heels, Ltd., to carry on the business of 
manufacturers of heels for shoes in Stafford. 
Pitis. sought an injunction to restrain deft. co. & 
its directors from carrying on business under the 
name Stafford Heels, Iitd., or any other name 
calculated to mislead the public into the belief 
that the business of deft. co. was the business of 
pitfs. so as to cause confusion between the two 
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use restrained — Tenant 


j. When 
using hotel name for other premisea.}— :—Held : 


Where a tenant transferred to otber 
premises the name of the hotel leased 
him the landlord was 


295 


businesses :—-Held: pltfs. were entitled to an 
injunction against deft. co., but as against the 
directors the action failed.—H4ve1.s v. STAFFORD 
HEELS, Lrp. (1927), 44 R. P. ©. 299. 

1213. ——— Fraudulent intent.|—Army & Navy 
CO-OPERATIVE SociETy, Lrp. v. Army, Navy & 
Civit, SERVICE CO-OPERATIVE SOCIETY OF Sout 
AFRICA, Litp., No. 1199, ante. 

See, also, CompaANIES, Vol. IX., pp. 64-71, 
Nos. 194-243, 251. 


SuB-sEecT. 3.—By Misuse oF TRADE NAMES 

oF BusINEsSS PREMISES. 

1214. When use restrained—Name calculated to 
mislead—Separate assignments of business & site.] 
—(1) A firm of distillers, whose principa) business 
was in gin, were the owners of premises which had 
for many years been known as the Black Swan 
Distillery, & had on the front the sign of a black 
swan. They were also the owners of a trade mark 
registered in class 43 for spirits, the principal 
feature of which was a black swan. They con- 
veyed tho freehold of the premises to B., & sub- 
sequently assigned the goodwill of their business 
& the trade mark to N. B. was a whisky distiller, 
& continucd to call the premises by the name of the 
Black Swan Distillery & to use the sign of a black 
swan on the premises, & used the words Black 
Swan Distillery extensively in advertisements, 
He did not use the premises as a distillery, but as 
offices & stores, his distillery being in Scotland. 
N. commenced an action to restrain B. from 
representing that he was carrying on the business 
formerly carried on the vendors :—Held : 
pltfs. had not established that the acts of B. were 
calculated to mislead. 

(2) As a general rule the owner of land or build- 
ings of any kind may affix to it any name he 
pleases, but the ct. will interfere if a particular 
name be affixed with the view of making a dis- 
honest reputation which would cause damage to 
another, as, for example, if il were used for the 
purpose of representing that a business carried 
on there was the business of another, or even if, 
without any dishonest intention the user were 
such as actually or probably to mislead 
(STERLING, J.).— NICHOLSON v. BUCHANAN (1900), 
44 Sol. Jo. 408; 19 R. P. C. 321. 

1215. ——-— Use on circulars & labels.|— 
R. & J. P., Ltd., aco. which specialised in the manu- 
facture of Knglish deer leather, had a factory known 
as W. Miles, at G. The co. brought an action 
against J. P., who had been a member of the firm 
of KR. & J. P., predecessors in the business of pltf. 
co., & had been chairman of the directors of pltf. 
co. from 1895 to 1906, complaining of certain 
circulars & labels sent out by him. It appeared 
that he had, since Aug. 1917, carried on a similar 
business at R. St., London, but those premises 
being taken over by a govt. dept., he had taken a 
house & premises at H. Tiill, & had named them 
‘“W.” & had carried on business on part of the 
premises, & issued circulars & labels complained 
of with the name ‘“‘ W.’’ as part of his new address. 
The circulars & labels were sent to stewards & 
keepers from whom pltf. had been in the habit of 
purchasing skins & hides, & pltfs. alleged that such 
circulars & labels were calculated, & had in fact, 
cause deception or confusion :—Held: the cir- 
culars & labels were calculated to mislead people 





ontitled to an interdict restraining such 
use of the said name.—BoORNMAN v. 
BAsSsON {1806 QO. RR. CG. 3.-—8. AF. 
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Annotations :-—Aplid. Boussod, Valadon v. Marchant (1907), 
24T.L.R.111. Refd. Pomeroy v. Scalé (1906), 23 T. L. R. 
170. Mentd. Leetham v. Johnstone-White, [1907] 1 Ch. 
322; Dewes v. Fitch, [1920] 2 Ch. 159. 

1217. Use by former agent for long period.] 
—Prior to a date in 1901, the trade reputation 
of pltfs. was so connected with the words “ The 
Goupil Gallery,” that a rival trader might have 
been restrained from calling his premises ‘“ The 
Goupil Gallery.” Deft. having on that date 
purchased from plifs. the premises known as ‘‘ The 

Goupil Gallery,” but not the goodwill of the busi- 

ness, & having agreed with pltfs. that he was to be 

their sole agent for the sale of pltfs.’ pictures for 
five years, & also to be at liberty to trade there in 
pictures on his own account :—ZJ/eld: in the 
absence of stipulation respecting the use of the 
words “The Goupil Gallery,” that in 1907 the 
trade reputation of deft. was so connected with 
the words ‘‘ The Goupil Gallery,” that he could not 
be restrained from so calling his premises after his 
agency had ceased, &; on the principles applied 
in passing-off cases, pltfs. were not at liberty to 
cali new premises, used for the same trade purposes 
as deft.’s premises, ‘ The Goupil Gallery.”— 

Bovussop, VALADON & Co. v. MAarcHANnTr (1907), 

07 L. T. 8013; 23 T. L. RR. 6815 21 R. P. CO. 665; 

on appeal, 24 'T. L. RR. 131, C. A. 





SubB-sEcr. 4.—By Misusk or ‘TRADE NAMES 
OF GooDs, 
A. Right of Action. 
(a) In General 

1218. General rule.]|—(1) The ground on which 
the ct. protects trade marks is, that it will not 
permit a party to sell his own goods as the goods 
of another; a party will not, therefore, be allowed 
to use names, marks, letters, or other indiciw 
by which he may pass off his own goods to pur- 
chasers as the manufacture of another person. 

(2) If pltf. coming for an injunction in such a 
case appears to have been guilty of misrepresenta- 
tions to the public the ct. will not interfere in the 
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first instance.—PEREY 


v, 
Beav. 66; 49 B. BR. 749. TRUEFITT (1842), 6 
r—48 to (1) d 


Annotations : + Colling 
3) K. & J. 428; Glenny v. Smith (1865), Drew e850), 
otherapoon tv. Sere (1870), L. tt 260; Singer M ee 
02. %, Wilson (187 B). 2 Oh. D, 434, Crate 
43), eav. 84 jo urmees ©. Burgess (1853 39 
: ; Dixon _v. Fawous (1861), 3. & E doi ‘ 
poung va ae (2864), 8 Jur, N. 8. 322; Lee v Hal : 
, 21 L. T. 648; Johnston v. Orr Ewing (1889), 7 Ace 
Cas _ 219; Re Paine's Trade Mks., Pains o, Doceny 
reworles (1893), 68 L. T, 801; Reddaway v, B meee 
Ler Clonee aad, Bog Bekn Mabutacturing Cb, v, David 
Factories ¥. Oddenino, {1924} 1 ane Cigar & ‘Tobacco 


1Ch. 179. ast 
Flavel v. Harris 8 ta (2) Folld. 
Cloth Co. v. Ameri (1853), 10 Hare, 467. Apl 


can Leather Cloth Co. (186 


fact 
wv. Day 
L. J. Ch 





Cas. 523. Ford 9. Foster (aig) ego gil H 
Madam (1860) 96 Td, Gee aba Hans, 857 Motada 
v. Hart, [1905]4 KiB, S09 ee Generally, Reta. Bow 
1219. Ha es DENHAM, No. 1066 
, . te 
1220. ——-.|—-WoTHERSPOON ». mate 
1073, ante. Be SEER NG. 
aan -——.]—LEvER v. Goopwin, No. 1562, 
1222. ——~.]—SAXLEHNER v. APOLLIN 
No. 1571, post. pisces 
1223. .]—No trader is justified in taking the 


peculiar symbol, device, or mark by which another 
trader distinguishes his goods on the market, 
& so attracting custom to himself from his rival. 

Appits. sold their goods in boxes, with the name 
of the article printed in a particular manner on 
a ‘‘ scroll.” Resps. sold precisely similar goods 
under the same name, also printed on a similar 
scroll, with the addition of their initials ‘“‘ C. B.” 
There was no evidence that any customers were in 
fact deceived, & after the commencement of the 
action resps. discontinued the use of the scroll :— 
Held: applts. were entitled to an injunction to 
restrain resps. from using the scroll in connection 
with their goods, & to an account of profits derived 
by resps. from the sale of goods in boxes dis- 
tinguished by the scroll—-WEINGARTEN BROTHERS 
v. BAYER & Co. (1905), 92 L. FT. 5113; 217. L. R. 
418; 22R.7.C. 341, H. L. 

1224. J—P. Bros. sold waterproofs as 
‘* Mattamac ”’ which word was their registered trade 
mark. They sent test or trap orders to V. & co. 
for ‘‘ Mattamac ” goods which V. & co. executed 
by sending their own goods without explanation. 
P. Bros. brought an action against V. & co. for 
an injunction. Defts. contended that the persons 
giving the orders ought to examine the goods 
supplied to see if they bore the name ‘‘ Mattamac 
& if they had done this they would not have been 
deceived :—Held : an injunction should be granted 
with costs, to restrain defts. from selling or offer- 
ing for salo any waterproofs not being pitts. 
goods as ‘“‘ Mattomac,” & from in any way passing 
off waterproofs not being pltfs.’ goods as & for 
pltfs.’ goods. PEARSON BROTHERS v. VALENTINE 
& Co. (1917), 84 BR. P. C. 267. 

1225. Name used for inferior goods.]— Hist v. 
DEnuAM, No, 1066, anie. 





(b) Use of Same Name. 


1226. Goods not sold as goods of owner of rae | 
—No exclusive right in a subject, not protecte 

by patent, preventing sale by another person under 
the same title, not assuming the name & character 


~ 








PART V. SECT. 5, SUB-SECT. 4.— | 
A. (b). 


k. General rule.}—The use of a trade 
nhame may be an element ip the false 
reprosentation required to support a 

passing off’’ action, & even if it has 
not acguired any sccondary meaning, 


it can or may be so used in conneo- 
tion with the goods to represent thom 
as the goods of pltf. In applying the 
test in a ** passing off ’’ action, whether 
or not the goods of defts. have been 
represented as tho goods of soinebody 
else, the principle is the same even 
where the name js the name of both 


persons as distinguished from a fancy 
name which has been created for the 
purpose of the particular goods. In 
‘** passing off” actions it is not meccs- 
sary to prove intent to decoive.—- 
MICKELSON v. MICKELSON (1916), 34 
ie R. 155; 10 Ww. W. ° 261.— 


Part V.—TRapE NAMES AND Passinc OFF. 


of pltf.—-CANHAM v. JONES (18138), 2 Ves. & B. 218 ; 
n — - Mo : ; 241. 
op ar rai metas a 
Evans, [1893] 1 Ch. 218. i Kes caaciel 
1227. Goods sold as goods of owner of name.]— 
SYKEs v. SYKES, No. 1147, ante. 
1228. jJ—Massam v. THORLEY’S CATTLE 
Foop Co., No. 1034, ante. 
1229. -}—FRrEE FisHERS & DREDGERS OF 
WHITSTABLE v. ELLIOTT (1888), 4 T. L. R. 278. 
1230. .}—~This was an action for infringe- 
ment of two trade marks, infringement of copy- 
right, & passing off. Pltf.’s firm had for over 40 
years sold an animal medicine called ‘‘ Day & Sons’ 
Black Drink ”’ in peculiar bottles, & had registered 
two trade marks in 1888, viz. the said name as a 
mark used for eighteen years prior to Aug. 18, 
1875, & a copy of a label covering the bottles, com- 
posed in 1887 & used continuously since that date, 
& consisting of an upper section along which ran 
the words ‘‘ Day & Sons’ Black Drink, or Colic 
& Scour Mixture,” with a device at the Icft hand 
end by which were set the words “ Trade Mark,”’ 
& a lower portion filled with printed matter, includ- 
ing directions for use; this label was also entered 
at Stationers’ Tall prior to the commencement of 
this action. Defts. alleged that in 1896 they had 
purchased the recipe for the mixture from persons 
long since connected with pltf.’s firm. Defts. were 
selling the mixture in bottles which in shape, 
get up, & label closely resembled pltf.’s under the 
name of ‘' Black Fluid Colic Draught.”? In the 
course of the action, pltfs. abandoned their claim 
in respect of the alleged infringement of the trade 
marks & of the copyright in the label; & defts. 
abandoned their resistance to the claim in respect 
of passing off. Defts. moved for the rectification 
of the Register by the removal of pltf.’s two trade 
marks :—Held: pltf. was ontitled to an injunction 
restraining defts. ‘‘ trom passing off or attempting 
to pass off defts.’ goods as & for pltf.’s goods & 
In particular from selling or offcring for sale, so as 
to induce the belief that it is pltf.’s manufacture, 
any preparation of medicine for animals, not of 
pltf.’s manufacture, by means of the use of the 
title ‘ Black Drink,’ or any title colourably differ- 
ing therefrom, or by means of the use of bottles 
similar in shape to eae bottles or of labels similar 
to or only colourably differing from pltf.’s labels, 
or otherwise got up in any manner similar to or 
only colourably differing from pltf.’s preparation.” 
—Day v. Ritey & Wuirrakrer (1900), 48 
W.R. 556; 44 Sol. Jo. 502 ; 17 R. P. C. 517. 
_ 1231. —.J——B. & B. were piano makers carry- 
ing on business as ‘‘ Carl Bechstein,” & were the 
proprietors of two registered trade marks con- 
sisting of the word ‘‘ Bechstein.”’ They brought 
an action for infringement of trade mark & 
passing off against F. A. B. They complained of 
certain advertisements of F. A. B. offering 
‘* Bechstein Model Pianos” for sale. An interim 
injunction was granted. Subsequently they moved 
to commit F. A. B. for breach of this injunction, 
complaining of afurther advertisement. Copies of 
the affidavits were not served with the notice of 
motion. The trial of the action & the hearing of 
the motion came on together :—Held: ‘‘ Bech- 
stein Model” indicated that a piano was made 
by the firm of Bechstein ; deft. had infringed pltfs.’ 
trade marks & had dishonestly attempted to pass 
off pianos not of their manufacture as being of their 
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manufacture; & a perpetual injunction must be 
anted.—BECHSTEIN v. BARKER & BARKER (1910), 
7R. P. C, 484. 

1282. .|—Pltfis. had long ago acquired the 
businesses of two firms whose styles commenced 
with the name “ Fonseca,”’ & their port had long 
been known as ‘‘ Fonseca & co.’s Port,’”’ ‘* Fonseca’s 
Port,’’ or ‘‘ Fonseca Port.” In Mar. 1921, deft. 
co. was incorporated under the name of Fonseca 
& Vasconcellos, Ltd., one of the directors being 
R. A. de Fonseca, & it carried on business as 
importer & seller of port. Pltfs. commenced an 
action against deft. co., & alleged that deft. co. 
had invoiced port as ‘‘ Fonseca Alto Douro Port,’’ 
& they claimed not only an injunction against 
passing off, but also an injunction against import- 
ing & dealing in port under the name Fonseca & 
Vasconcellos, Ltd., or any other name of which 
the name Fonseca formed part. Deft. co. on the 
hearing of a motion offered a perpetual undertaking 
not to use the name Fonseca except as part of their 
full corporate name, but pltfs. proceeded with the 
action :—Held: deft. co. had, in the instance 
alleged, deliberately attempted to pass off their 
port as pltfs.’ well known port, & pltfs. were entitled 
to the first injunction ; & as the use of ‘‘ Fonseca ”’ 
as part of deft. co.’s name might deceive persons 
not familiar with the trade into thinking that the 
port sold by deft. co. was pltfs.’ well known 
‘* Fonseca ’”’ port, pltfs. were also entitled to an 
injunction in a special form relating to the use of 
defts.’ name.—GUIMARAENS (M. PL.) & Son v. 
Fonseca & VASCONCELLOS, J.Tp. (1921), 88K. VP. C. 
388. 

1233, -|—The name ‘‘ Dorman ”’ as applied 
1o motor engines had become entirely associated 
with engines made by pltf. co., to many of which 
deft. co.’s ‘‘ Meadows Gear Box’ had been 
attached. 

Pltf. co.’s sales manager, an engineer named J. HK. 
Dorman, had recently left pltf. co. & become a 
director & sales manager of deft. co., for whom 
he designed a motor engine to which the Meadows 
Gear Box was to be attached. At his suggestion 
this was put on the market as the ‘‘ Meadows- 
Dorman ” engine so as to show the designer’s as 
well as the maker’s name. 

Pitf. co. thereupon claimed an absolute injunc- 
tion to restrain deft. co. from using the name 
* Dorman’ in any shape or form in connection 
with motor engines. 

Deft. co., while not opposing an absolute 
injunction as to the form ‘‘ Meadows-Dorman ” 
which had in fact led to confusion, contended that 
it was entitled to state the engine-designer’s name, 
with proper safeguards to avoid confusion, & 
therefore only a limited injunction ought to be 
granted :—Held: deft. co. must be restrained. 

First from using the form ‘‘ Meadows-Dorman ”’ 
at all in connection with its engines; secondly 
from using the name “ Dorman ’”’ in connection 
with its engines without taking all proper pre- 
cautions clearly to distinguish deft. co.’s business 
& goods from those of pltf. co. 

Thirdly from so using or referring to the name 
‘‘ Dorman ”’ as to lead purchasers or others to 
suppose that deft. co.’s goods were those of pltf. 
co., or that there had been any amalgamation or 
agreement between the two cos. as to their manu- 
facture or sale.--DoRMAN (W. H.) & Co., Lrp. v. 
Mrapows (H.), Ltn., [1922] 2 Ch. 332 ; 91 L. J. Ch. 
728; 127 L. T. 655. 








1227 i. Goods suld as goods of owner of name.)—GILLETT v. LUMSDEN BroTHERS (1904), 24 C. L. T. 345; 8 O. L. R. 


168; 3 0. W. R. 851.—OAN 


1227 i, ——.]}—Van Ryn WINE & Spirit Co., LTv. v. FRYE (1909), 26 S.C. 227; 19C. T. R. 389.—S. AF. 
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Sect. 5.—Passing off: Sub-sect. 4, A. (b) & (c) i. 


1284, Name used without distinguishing mark.}— 
In 1892 a patent was granted to B., an American, 
for improvements in ‘‘ rubber stamps’ & a patent 
for a similar invention was granted to him in 
America. L. sold certain rubber stamps which 
he imported from America, where he obtained them 
from H. These stamps bore, by arrangement 
with B. & Ti. the following, ‘“ Ticenced Buck’s 
Patent,’’  Madein America,” “ Patented in U.S.,” 
& “ Patented in England.’? The owners of B.'s 
English patent brought an action against L. to 
restrain him from infringing their patents & from 
selling stamps inscribed ‘‘ Buck’s Patent,” or with 
any other words leading to the belief that the 
stamps were made under their patent, & they 
claimed an account of profits:—-Held: deft.’s 
stamps were not infringements, & on deft. under- 
taking in future to use words showing that the 
American patent was alone referred to, no injunc- 
tion would be awarded, no case of passing off had 
been made out by pltfs.—PNEUMATIC RUBBER 
STAMP Co. v. LINDNER (1898), 15 R. P. C. 525. 


1235. ——.]—-l’. Reddaway & co., the successors 
in business of F. Reddaway, brought an action 
against Ahlers for an injunction to restrain him 
from continuing to use the word ‘ Camel” or 
‘“Camel-hair” in such a manner as to deccive 
purchasers into the belief that they were purchasing 
pltfs.’ belting. What was complained of by pltts. 
was the issue of certain trade documents by deft. 
in which ‘ Belting of camel-hair ’’? was offered for 
sale. In one of such documents no name 
appeared ; in the others there appeared the name 
of Conrad Scholtz, who manufactured the belting 
in question, but such belting was not expressly 
described as being manufactured by Conrad 
Scholtz :-- MZcld: “ Camel-hair Belting’ meant 
in the trade at the date of the action, as well as 
before, the belting of pltfs., & nothing else, & deft. 
was Offering for sale or describing belting in such 
aw manner as to be likely to be taken for pltfs.’ 
goods, & an injunction was granted. 

A custom of the trade generally will not 
exoncrate a trader, who is otherwise bound to do 
so, from the necessity of distinguishing his goods 
from those sold by another person. —REDDAWAY 
(F.) A Cow. Attmens (1901), J9 R. P. C. 12. 
~lnnolahon. Refd. Reddaway v. Fiictionless & Iungino 

Packing Co. (1902), L9 R. P. C. 505, 

1236. Name denoting particular type or pattern— 
Common to trade.]|—In 1585 V'. S. W. registered 
a design for intercepting sewer traps, & his firm 
bold the same as “ Winser Interceptors.”? The 
registration expired in 1890. The business of the 
firm was transferred to a limited co. The limited 
co. in 1898 commenced an action against A. & co. 
for an injunction to restrain them from passing 
off their good» as the goods of pltf. co., & in par- 
ticular from selling interceptors not being pltfs.’ 
as ‘* Winser Interceptors.”’ Tho acts complained 
of by pltf. co. were the sale by defts. of four inter- 
coptors of theirs as ‘ Winser Interceptors,” & 
thero was no other ground of complaint. Pitf. 
co.’8 interceptors were, at the time of the com- 
mencement of the action, & always had been, 
marked with the name of their firm & the word 
“registered ’’ & the number of the registered 
design. Defts.’ interceptors had no similar mark. 
The action was tried with witnesses :—Held : 
upon the evidence ‘‘ Winser’s Interceptor ’’ denoted 
an interceptor of a particular type or pattern, & 
not an interceptor supplied by pltfs., & defts. in 
supplying ‘‘ Winser Interceptors ”’ did not thereby 
intend to & did not thereby, in fact, represent their 
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goods to be the goods of pltfs—WINSER v. 
ARMSTRONG & Co. (1899), 16 R. P. C. 167. 

1237. Name used with different prefix.] — F. 
Reddaway & Co., Ltd., successors in business of 
I’. Reddaway, brought an action against Robert 
Stevenson & Brother, Ltd., & Anthony Stevenson in 
respect of the use of the words ‘ Camel-hair ”’ 
in connection with belting. Pltfse. complained of 
the use of the name “ Stevenson’s ‘‘ Camel-hair 
Belting ’? & “ Phoenix Brand Camel-hair belting.” 
Defts. admitted that ‘‘ Camel-hair Belting ’’ used 
alone denoted belting made by pltfs. Pltfs. 
had first known of these acts of defts. April 
1898, but after inquiries into their position, had 
taken no steps against them :—Held: the conduct 
of defts. pointed to dishonest intention, &, under the 
circumstances, the prefix of the proper name or 
the name of a brand, or both together, was not 
sufficient to distinguish defts.’ Camel-hair Belting 
from the pltfs.; there had been no such acqui- 
escence on the part of pltfs. as to debar them from 
suing for an injunction but, it debarred them from 
recovering damages for the past.— HEDDAWAY (F'.) 
& Co., Lrp. v. STEVENSON & BROTHER, Lp. & 
STEVENSON (1902), 20 R. P. C. 276. 

1238. Name indicating source of goods—User by 
merchant after cessation of dealing in goods— 
Goods dealt with by other merchant.]|—A vineyard 
known as the Quinta de Roriz, & a wine shipping 
business, C. N. Kopke & Co., were originally in the 
same hands, but belonged to dilferent owners since 
1847. Tho house of Kophe or the persons entitled 
to its goodwill took the entire produce of the 
Quinta de Roriz down to 1902. Since that date 
the sole consignee of such produce in Hngland were 

lifs. G. B. & co. In 1888 the successors of the 
opke business registered ‘ Kopke Roriz’”’ as a 
trade mark for wines as an old mark. In an action 
by the owner of the vineyard & the consignee to 
restrain the use by the owners of the Kopke busi- 
ness of this mark, it was proved that the wine 
shipped under it had come, recently at any rate, 
in 50me years only partly & in others not at all 
from the vineyard in question. There was evi- 
dence of representation to the public of a connec- 
tion betwcen the produce of the vineyard & the mark 
in question :—Held: the use of the mark ‘* Kopke 
Roriz” by defts. was « representation that the 
wine was substantially the produce of pltfs.’ vine- 
yard, & an injunction should be granted, on the 
ground of passing off, with damages, but not an 
account of profits —-VAN ZETLeRn v. MASON, 
CaTTLey & Co. (1907), 25 R. P. C. 37. 

1239. Name used in error—-On one {isolated 
occasion.]—Pltfs. were the makers of oilers for the 
axles of railway, & other carriages, known as 
‘* Armstrong Oilers.” Defts. were manufacturers 
of axle boxes & onlers, & had been in the habit of 
recciving orders for pltfs.’ oilers, & executing them 
through pltfs. or their agents for some years. At 
a short time previous to the commencement of the 
action defts. had, in response to orders for ‘* Arm- 
strong Oilers,’ supplied oilers of their own make 
under the name of “ Armstrong Type Oiler ” with 
the knowledge of the customers that the oilers were 
not of pitf.’3 manufacture. In one instance owing 
to the mistake of a workman pltf.’s brass plate 
with the name “ Armstrong Oiler’ was attached 
to the oilers manufactured by defts. Pltfs. 
brought an action for passing off :—Held : without 
deciding what was the primary meaning of the 
term ‘“‘ Armstrong Oiler,’”’ defts. had not done any- 
thing which they were not entitled to do except 
in the one instance; this was an isolated case & 
a mistake, & under the circumstances did not 
justify the grant of an injunction. Judgment was 


Part V.—TRADE NAMES AND PASssING OFF. 


iven for defts. with costs, except so far as down to 
including the hearing of a motion for an interim 
injunction, on which defts. gave a certain under- 
taking, the costs were increased by the complaint 
with reference to pltf.’s brass plate being put by 
mistake on deft.’s goods.— ARMSTRONG OILER Co., 
Lrp. v. PATENT AXLEROX & FouNDRY Co., Lrp. 
(1910), 27 R. P. O. 362. 

1240. French translation of name.j—In July, 
1885, M., of Dizy in France, commenced the con- 
signment to pltf. in London of champagne under 
the label of ‘‘ Le Court et Cie, Rheims,’’ which 
had then recently been registered in France as his 
trade mark, & to which in Dec. 1886, his right was 
established in proceedings against X. before the 
French tribunal. Further consignments were 
made to pltf. down to July, 1486, & advertised & 
sold by him as Le Court ct Cie’s champagne. In 
Mar. 1886, deft., trading under the name of 
‘‘ Short & Co.,”’ began to sell, chiefly at a wine bar 
across the counter, champagne which was sent to 
him from France by X. as Le Court ct Cie’s 
champagne; & it appeared that in 1882 he had 
proposed to register in France alabel with thename 
lie Court et Cie as corresponding to his own trade 
name of Short & Co., but from difficulties in obtain- 
ing registration abandoned the idea. Upon 
motion by pltf. to restrain the use of the name & 
brand by deft. :—Held: neither on the ground of 
trade mark nor of trade name was pltf. entitled to 
an injunction against deft. because the evidence 
failed to show that either by long user or reputaton 
had the wine sold under the name & brand “‘ Le 
Court et Cie” become so associated with the wine 
of pltf. as to enable him to assert his common 
law right of restraining another person from passing 
off his goods as those .of pltf.—GOODFELLOW v. 
PRINCE (1887), 35 Ch. D. 93 565. 0. Ch. 545 5 66 
1. T. 617; 35 W. R. 488; 3 T. L. R. 385, C. A. 
Annotations :—Distd. Re Apollinaris Co.’s Trade Mks., [1891] 

2 Ch. 186. Consd. Dental Manufacturing Co. v. Do Trey 

(1912), 107 L. I. 211. 

1241. Name used for different article.]|—The 
N. co. & their predecessors in business had, from 
1895 onwards, dealt in ‘‘ Nugget”? boot & other 
polishes & had acquired a great reputation, & the 
word ‘‘ Nugget ’’ had become distinctive of their 
trade. The N. co. had registered as a trade mark 
the word “ Nugget,” with the device of a nugget 
underneath it, in the class including polishes. 
They had not dealt in, & had no immediate inten- 
tion of dealing in, rubber heels. The H. co, had 
from 1907, sold rubber heels under various names, 
including the name ‘“ Nugget,” & had used show 
cards having the name “ Nugget ’’ on them with 
the device of a nugget underneath it. They 
stamped the word ‘ Nugget” on cach heel, with 
the name “ Harboro” in addition. In 1911 the 
N. co. commenced an action against the II. co. 
to restrain them from using the word ‘“‘ Nugget ”’ 
or the representation of a nugget in connection 
with the sale of rubber heels. It was proved that 
In 1907 one rubber heel manufacturer had sold 
polsh, & pltfs. alleged that recently a closer 
connection had arisen between the sale of rubber 
heels & that of polishes. It was also proved that 
rubber heels, & other articles, had been sold under 
the name “ Nugget’ to a considerable extent by 
other traders. No actual deception was proved 
to have occurred :—Held: the facts were to be 
considered as they stood in 1907, & the fact that 
an alteration had taken place in the trade since 
then ought not to affect the propriety of deft.’s 
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conduct; deft.’s representation of a nugget was 
not, as alleged, a copy of pitf.’s representation ; 
& deft.’s use of the name ‘‘ Nugget ’’ was not such 
as to lead to a legitimate inference that their rubber 
heels were those of pltfs.—-Nuaart Pons Co., 
Lrp. v. HARBORO RUBBER Co. (1911), 29 R. P. C. 
133. 

1242. Accessories of principal article.|— 
The Neostyle Manufacturing co., which traded 
in duplicating machines & manufactured & sold 
accessories for use therewith which, machines & 
accessories they sold under the name ‘‘ Neostyle,” 
commenced an action to restrain another co. from 
passing off ink, paper, & stationery not of pltfs.’ 
manufacture or merchandise as & for the goods of 
pltfs. by the use of the word ‘ Neostyle” or 
otherwise, & from infringing their trade mark 
‘“ Neostyle,”’ registered in Class 39 in respect of 
paper, stationery, & bookbinding. Before the 
trial the trade mark was ordered by the Ct. of 
Appeal to be removed from the Register on the 
ground that pltfs. had not an exclusive right to 
the word ‘' Neostyle”’ for such goods. JDefts. 
alleged (infer alia) that the term ‘“ Neostyle ’”’ 
was not distinctive of pltf.’s goods, & that, as 
applied to paper, ink, & accessories, it meant that 
such paper, ink, & accessories were suitable for 
use in the ‘‘ Neostyle”? machine. Decfts. had 
described their accessories as being ‘“ for the 
Neostyle,” & had used the term ‘ Neostyle Ink ”’ 
in a catalogue meant for the trade, & two cases of 
sale of ‘“‘ Neostyle Ink” were proved. At the 
trial pltf.’s adduced evidence to establish a case 
of passing oft by means of the tins in which defts. 
sold their “‘ ink for the Neostyle,” which tins had 
not in all cases defts.’ name on them. It was held 
at the trial that, although the word ‘‘ Neostyle ”’ 
had become identified in HKngland with pltfs.’ 
duplicating machines, they had never had any 
exclusive right to the word in connection with 
duplicator accessories; that defts. might sell 
ink & paper for use on the ‘‘ Neostyle’? machine, 
& so describe them, provided that they did not by 
words or get up represent their goods as those of 
pltfs. ; that there had been no passing olf by defts. ; 
& that pltfs. had failed to establish a case entitling 
them to an injunction ; but the ct. suggested that 
deft.’s name should always appear on the tins of ink 
sold by them :—Held: the conclusion of fact 
arrived at on the trial ought not to be disturbed, & 
the appeal was dismissed.—NEosTYLE MANU- 
FACTURING Co., Lip. v. ELLAM’s DUPLICATOR CO. 
(1904), 21 KR. P. C. 569, C. A. 

1243. Different type of same class.|— 
WaRWICK TyrE Co., Ltp. v. New Moron & 
GENERAL RUBBER Co., LYp., No. 1101, post. 








(c) Use of Similar Name. 
i. Jn General. 


1244. Colourable imitation of name.] — Pltf. 
Schweitzer sold a preparation of cocoa, labelled 
‘*Schweitzer’s cocoatina.” Deft. Atkins, who 
had been in his employ, set up business in partner- 
ship with a man also named Schweitzer, & sold a 
similar preparation of cocoa, labelled ‘‘ Schweitzer, 
Atkins & Uo.’s cacaotine ’:—Held: this was a 
fraudulent & colourable imitation, & injunction 
granted accordingly.—ScClHWEITZEK v. ATKINS 
(1868), 37 L. J. Ch. 847; 19 L. T. 6; 16 W. R. 
1080 


1245. ———.]—-SOMERVILLE v. SCHEMBRI, No. 
1069, ante. 
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1243 1. Name used for diserent arlicle—Different tyne of same class.}—-MICKELSON v. KILL-EM-QUICK Co., LTD., (Man.), 


918) 1 W. W. R. 781.—0 
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Sect. 5.—Passing off: Sub-sect. 4, A. (c) i. & ti.) 


1246. .]—Pitis. registered a trade mark 
consisting of a Demon's face & the words “ ‘The 
Demon,” & used it on tennis racquets with handles 
made according to a patent which had been 
declared invalid in a previous action. ‘They 
also generally stamped the words ‘‘ The Demon ” 
on such racquets, which were known & ordered as 
** Demon racquets.” Defts. sold racquets exactly 
like pltfs.’ with the word ‘‘ Demotic’”’ stamped 
where pltfs. stamped ‘‘The Demon.” Pltfs. 
brought an action to restrain defts. from using 
‘““Demotic ”’ on their racquets. One of pltfs.’ 
witnesses swore that the use of ‘‘ Demotic’”’ by 
defts. was calculated to deceive. All defts.’ 
witnesses swore that it was not calculated to 
deceive :—Held: defts. ought to be restrained 
from using the word ‘‘ Demotic ”’ in such a way as 
to represent these goods as the guods of pltfs.— 
SLAZENGIR & Sons v. FricTHAM & Co. (1889), 
51. L. R. 365; 61. P. C. 631, C. A. 

An eltions :— Consd. Barlow & Jones v. Johnson (1890), 7 


. ©. 395. Apld. Paine v. Daniolls’ Breweries, tc 
Paine’s Trade Mks., [1893] 2 Ch. 567. 


1247. |—The Singer Manufacturing Co. 
brought an action against the British Mmpire 
Manutacturing Co. to restrain them from adver- 
tising or using the name ‘ Sinyer ”’ in connection 
with sewing machines, not of pltfs.’ manufacture, 
in any way calculated to induce the belief that 
such machines were of pltfs.’ manufacture. Pltfs. 
alleged that the word “ Singer”? indicated their 
goods, but they admitted that in the inner circle of 
the trade a special class of machines had been 
known as being made on the “ Singer system.” 
Defts., who did not manufacture, issued advertise- 
ments in which ‘‘ Singer ’’ appeared in large letters 
with the words ‘‘ latest improved ”’ on one side of 
it & ‘‘ system”? on the other side. These words 
& defts.’ name which headed the advertisements 
were in a smaller type than the word ‘‘ Singer.” 
The advertisements also contained prominently 
the prices of the machines advertised contrasted 
with the usual prices; they stated: ‘‘ We have 
no agents’’ & ‘‘ Send for uUlustrated price lists,’’ 
followed by defts.’ name & address. Defts.’ 
machines themselves had not the word ‘‘ Singer ”’ 
on them. lPltfs. alleged that the words ‘“ Latest 
Improved Singer System” had no descriptive 
mincaning either to the trade or public. They 
called as witnesses persons who had seen the 
advertisements & had thought that such advertise- 
ments referred to pltfs.’ machines, & who had 
gone to pltf{s.” branch establishments to ask for 
the machines advertised, or in one case, having 
before bought one of pltfs.’ machines, complained 
to pltfs. of having been charged a higher price & 
not that in the advertisements. Defts. alleged 
that the words ‘‘ latest improved Singer system ”’ 
described machines of a particular class or type & 
that no one following the directions of the advertise- 
ments could be deceived :—Held: to ordinary 
purchasers there was nothing known as_ the 
‘Singer system,’ & the advertisements were 
calculated & intended to deceive intending pur- 
chasers into the belicf that the machines advertised 
were manufactured by pltfs.--SINGER MANU- 
FACTURING Co. v. BRITISH EMPIRE MANUFACTURING 
Co., Lrp. (1903), 20 R. P. C. 318. 

1248, .| — Pitfs.. who sold ‘ Jron-Ox 
Tablets,” brought an action to restrain defts. from 
selling medicinal tablets under the description 
“Tron Oxide Tablets’? & from passing off their 
goods as plitfs.’ goods. Defts., Seine unable to 
obtain pltis.’ goods for sale, obtained from a 
manufacturer, & sold to retailers for re-sale, 
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‘“Compound Iron Oxide Tablets’’ which con- 
tained iron oxide, practically uscless as a drug, & 
also other & useful drugs, with the avowed inten- 
tion of facilitating competition with ‘‘ Iron-Ox 
Tablets,’ which contained no iron oxide. There 
were other tablets called ‘‘ Iron Oxide Tablets ”’ 
placed upon the market after the time when pltfs. 
commenced advertising, but before defts.’ sales 
began ; pitfs. had stopped the sale of some of these 
tablets. Defts. contended that iron oxide was in 
popular demand as a medicine & that they were 
entitled to supply this demand in the way they did, 
there being no complaint of get-up & no actual 
deception, but only cases in which the person 
receiving defts.’ goods ordered pltfs.’ goods from 
the retailers, but was not himsclf deceived :—J/eld : 
defts. had not put ‘ Iron Oxide Tablets ’’ upon 
the market to satisfy a popular demand, but in 
order to supersede ‘‘ Iron Ox Tablets,’’ under 
the circumstances the choice of this name was not 
legitimate trading, & it would lead to confusion 
& was chosen for that reason, & not because it 
could in any sense be said to correctly describe the 
article—-IRON-Or REMEDY Co., Lrp. v. Co- 
OPERATIVE WHOLESALE Society, Lrp. (1907), 24 
R. P. C. 425. 

Bra ato :—Consd. Spalding ¢«. Gamago (1915), 84 L. J. Ch. 


1249. -.|—The Muralo co. were the makers of 
a distemper which they sold under the name of 
‘*Muralo’”’ in the United Kingdom & in many 
parts of the world. Defts. manufactured a dis- 
temper under the name of ‘‘ Murrilo,’”? which they 
adopted after some correspondence with their 
agents. Pltfs. brought an action for an injunction 
to restrain defts. from selling their goods under 
this name, alleging that its similarity to their 
name had Ied to confusion in the trade, & they 
adduced evidence to show that the choice of the 
name by defts. was made with intent to deceive :— 
Held: the name ‘“ Murrilo’’ was calculated to 
lead to the belicf that defts.’ goods were pltfs.’ 
goods, & the naine was taken deliberately for that 
purpose.— MuRALoO Co. v. TAYLOR & Co. (1910), 
27 R. P. C. 261. 

1250. .|—Plitf{s. had for upwards of twenty- 
five years sold Havana cigars under the name 
‘* Bolivar.” Evidence was given that pltfs.’ 
cigars had become hnown to the trade & the public 
as ‘* Bolivar ’”’ cigars. In Apr. 1920, pltfs. learnt 
that defts., Moliver & Co., Ltd., were selling cigars 
under the name ‘ La Molivar’”’ or ‘ Molivar,”’ 
& brought an action for passing-off against the 
co. & two persons, Moliver & Weinbaum, who were 
directors of the deft. co. Moliver & Co., Ltd. 
Defts.’ cigars were British made. Deft., Moliver, 
was by birth a Russian, & said that in Russia his 
name was spelt Molivar :—Held: the similarity 
between ‘‘ Bolivar ’’ & ‘‘ Molivar’’ was such as to 
be calculated to cause confusion & to enable dis- 
honest traders to impose upon the public notwith- 
standing the difference between pltfs.’ & defts.’ 
cigars; defts. were not entitled to the name 
‘‘ Molivar’’; the conduct of the individual defts. 
was an attempt to obtain, by means of the limited 
co., the benefit of pltfs.’ reputation, & pltfs. were 
entitled to judgment against all three defts., with 
costs.—-MIDDLEMAS & Woop v. MOLIVER & Co., 
Lrp. (1921), 38 R. P. C. 97. 

1251. No intention to deceive.]|—The pro- 
prictors of two trade marks consisting of the word 
‘* Mirabol,” one in capital lettering & the other in 
script lettering on a label, & both registered in 
class 1 in respect of cnamels, paints & varnishes, 
brought an action for infringement of the marks 
against the proprictors of a trade mark consisting 
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of the word “ Muralol,’? & registered in class 1 in 
respect of colours, paints & varnishes. Pltfs. 
also alleged in the statement of claim that defts. 
had passed off goods by the use of the word 
‘‘Muralol,” but early in the proceedings pltfs. 
informed defts. that they did not intend to rely 
upon any specific acts of passing off. Defts. 
admitted that they had sold flat oil paints under 
the name ‘‘ Muralol,” but alleged that pltfs. had 
sold under the name “ Mirabol ” only undercoating 
& enamel, flat & glossy, not flat oil paint, & they 
denied that they had infringed the trade marks or 
passed off goods. Pltfs. gave notice of motion to 
remove defts.’ mark from the register, & defts. 
gave notice of motion to limit the registration of 
pltfs.” mark :—Held: defts. had chosen the name 
‘*Muralol” honestly ; defts.’ goods were sold only 
to the trade, & there had not been any actual 
deception, but defts.’ word ‘‘ Muralol’”’ was 
calculated to deceive.—WALPAMUR Co., Lrp. v. 
SANDESON (A.) & Co., Lrp. (1926), 43 R. P. C. 
385. 
ii. Particular Instances. 


1252. ‘‘Steelpens’ Blue Black ’’—For ‘‘ Stephens’ ”’ 
Blue Black.’’|—A trader had produced & sold an 
ink which he designated ‘‘ Stephens’ Blue Black,”’ 
& it was shown to the public in a label in white 
capital letters of large type. Deft. had sold an 
ink in bottles similar in size to pltfs.’, designated 
as ‘‘ Steelpens’ Blue Black,” also in white capital 
letters of large type :—Held: this was a colourable 
imitation of pltfs.’ trade mark, & deft. was re- 
strained by injunction from the further use of it.— 
STEPHENS v, PEEL (1867), 16 L. T. 145. 

1253. ‘‘ Goodwin’s Self-washing Soap ’’—For 
** Sunlight Self-washer.’’]—LrevER v. GOODWIN, 
No. 1562, post. 

1254. Starch gloss—For ‘‘Starch Glaze.’’|— 
ns ana v. JOHNSON & Co. (1887), 3 T. L. R. 735, 

1255. ** Demotic ”’ For ‘* Demon.’’ 
oes & Sons v. Fi_tHamM & Co., No. 1246, 
ante. 

1256. ‘‘ American syrup of figs ’’—For ‘‘ Cali- 
fornian syrup of figs.’’|—Pltfs. in this action, the 
California Fig Syrup co.,an American co., having a 
depot in England, sold Syrup of Figs under the name 
of “ California Syrup of Tigs,’”’ & advertised the 
same largely. Other firms sold “ Syrup of Figs ” 
both in England & America, but, except in the 
cause of defts. to the action, there appeared to have 
been only a small use of the term ‘ American ”’ 
in reference to Syrup of Figs by two other firms. 
Defts. were an Mnglish co., who first sold the 

alifornia co.’s article, é& then commenced to sell 
, The American Syrup of Figs ” under the name of 

The American Syrup of Figs co.” Certain orders 
were given to them for “ California Syrup of Figs,” 
the name ‘‘ American ”’ being added in some cases. 
These were executed by supplying defts.’ prepara- 
tion. An action being brought against them for 
an injunction & other relief, defts., among other 
things, set up that pltf. co. were disentitled to 
relief on the ground of misrepresentation, as there 
was little or no fig juice in the preparation which 
they sold as ‘‘ Syrup of Figs.’ It was held at the 
trial that pltf. co were entitled to an injunction to 
restrain defts. from selling their ‘‘ Syrup of Figs ”’ 
as ‘‘ American,” & to an account of profits & 
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costs, & they were not disentitled to relief in the 
action on the ground of misrepresentation :—Held : 
pltfs. had not established that defts. were passing 
off their goods as pltfs., & the appeal must be 
allowed.—CAaLIFORNIA Fia Syrup Co. v. TAYLOR’S 
Drua Co. (1897), 138 T. L. R. 488; 14 KR. P. C. 
564, C. A. 

1257. ‘‘ Karmal-hair belting ’’—For ‘‘ Camel- 
hair, belting.’’]|—-F. Reddaway & co., Lid., suc- 
cessors in business of F. Reddaway & co., brought 
an action against the Frictionless Engine Packing 
co.. Litd., in respect of the use of the words 
‘Karmal’? & ‘‘ Camel-hair’’ in connection with 
belting. Pltfs. complained (a) of the use of the 
words ‘‘ Camel-hair’’ without any distinctive 
word or prefix; (b) of the use of the word 
‘*Karmal”’ as being likely to deceive purchasers 
into the belief that by purchasing ‘‘ Karmal-hair 
Belting’? they were purchasing pltfs.’ belting ; 
(c) of the use of the name “ Frictionless Tingine 
Packing co.’s Camel hair Belting.’ Defts. ad- 
mitted that ‘‘ Camel-hair Belting’? used alone 
denoted belting made by pltfs. :—Held: (1) defts. 
had used the words ‘‘ Camel-hair Belting ”’ without 
any distinction, & had, therefore, brought them- 
selves within the decision in I?eddaway v. Banham, 
No. 1098, ante ; (2) the use of the word ‘‘ Karmal ”’ 
was likely to deceive & ought to be restrained by 
injunction; (3) the prefix of the proper name was 
sufficient to distinguish defts.’ ‘ Camel-hair 
Belting ” from pltfs.—Reppaway (I*.) & Co., Lrp. 
v. FRICTIONLESS ENGINE PACKING Co., Lip. (1902), 
19H. P.-Ce 0b: 

1258. ‘* Vacuum A Mobiloil ’’-— For ‘‘ Vacuum ”’ 
oll.]—The owners of a trade mark consisting of 
the word ‘‘ Vacuum ”’ registercd for (inter alia), 
lubricating oils, began an action for infringement 
of same, & also for passing off by defts. of oils, not 
being the goods of pltfs. as & for their goods. 
Defts. had sold oil, not pltfs., out of a barrel in their 
shop marked ‘“‘ Vacuum Motor Oil” ‘‘ A quality ” 
& invoiced as ‘‘ Vacuum A Mobiloil.”” They 
alleged in defence that ‘‘ Vacuum Quality ” was 
an expression used in practice in the trade to denote 
quality & would deccive no one: --Held: pltfs.’ 
rights had been infringed & an injunction was 
granted against infringement of their trade mark 
& against passing off & an inquiry as to damages.— 
Vacuum Ou. Co., Lrp. v. Goocu & TARRANT (1909), 
27 R.P. C..76. 

1259. ‘‘Lanco’ Belting ’’—-For ‘‘ Lancashire 
Belting.’’]|—Prior to 1870, & subsequently, a co. 
& their predecessors manufactured & sold hair 
belting for machine driving under the name of 
‘* Lancashire Belting” or “ Lancashire Patent Belt- 
ing’’ & used in connection with the sale a trade 
mark consisting of the words ‘‘ The Lancashire ”’ 
registered in 1885, as an old mark. The co. also 
sold but did not manufacture balata belting. In 
1904, pltfs. acquired the business of the co. 
Pitfs. sold hair belting under the name of ‘ Lanca- 
shire Belting’ but did not use that name in con- 
nection with their sale of balata belting. In 
1905, defts. began to manufacture  balata 
belting, which they sold under the name of 
‘‘ Lanco Belting,’”’ & in the same year they regis- 
tered two trade marks, one consisting of the word 
‘“ Tanco,’ & the other of the words ‘ Lanco 
Balata Belting” with a device. Pltfs. commenced 


419; 30 O. L. nN. 1.— 


S i = _. {| put upon the market, one callod tho | 5 0. W. N. 
i ae “Gramm” motor & the other the | CAN. 
,. ‘“‘ Gramm-Bernstein ’’:—Held: deft. m. ‘‘ Lochgelly Coal’? — “ Loch- 
1. “* Gramm "-— Gramm-Bernstein.”’| | 00. had no right to use the name | gelly splint coal.”’}—LOUNGELLY TRON 
—~When confusion & interference | ‘‘ Gramm” as a personal namo, as | & Coal Co. v. LUMPHINNANS IRon Co, 


with the trade of an older co. had pltf. 


gainst, 


a cO.— GRAMM 
arisen from two rival machines being | TRUCK Co. v. FisHER MoToR Co, (1913), 


Moror | (1879), G R. (Ct. of Sens.) 482; 16 


Se. L. R. 268.--SCOT. 
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Sect. 5.—Passing off : Sub-sect. 4, A, (c) ti. (d), & B. 
a) 6 (Oh ff, & d to ex 
an action to restrain passing off, & move : 
punge defts.’ trade marks. They alleged that 
their belting was known by various abbreviations 
of the word “ Lancashire ” resembling the name 
“Tanco,” & the use of that name was calculated 
& intended to deceive. Defts. denied that their 
‘‘Lanco Balata Belting’ could be mistaken by 
purchasers for pltf.’s ‘‘ Lancashire ’’ hair belting. 
At the trial, no actual deception was proved, the 
allegation of fraud was withdrawn & defts. put 
in evidence a correspondence with the Registrar 
of trade marks on their application to register their 
trade marks, from which correspondence it ap- 
peared that defts. had originally applied to register 
the word ‘‘ lanconie,” stated as an abbreviation 
of ‘* Lancashire cotton made in England,” & their 
adoption of ‘‘ Lanco ” instead of ‘‘ Lanconie ’’ was 
in consequence of correspondence with the Regis- 
trar :—Held: the use of the name “ Jlanco’’ was 
not calculated to deceive.—REDDAWAY & Co., 
Iuarp. v. Inwevt. & EASTERN RUBBER Co., LTD. 
(1907), 24 BR. P. C. 208, C. A. 

1260. ‘‘ Aquatite °*-—~ For ‘‘ Aquascutum.’’] — 
Pitfs. who used ‘ Aquascutum ”’ as the name of 
garments sold by them, brought an action to 
restrain dcefts. from passing off garments not of 
pltfs.’ manufacture & as & for garments of such 
manufacture. Pltfs. complained of the use of the 
word ‘ Aquatite’”’ by defts. It appeared that 
words beginning with ‘‘ Aqua ”’ were in use in the 
trade :- Held: what defts. were doing was not 
having regard to the surrounding circumstances 
calculated to deccive.—AQUASCUTUM v. COTIEN & 
Winks (1909), 280 KR. P. C. 651, 

1261. ‘‘Glen Thorne ’’—For ‘‘ Thorne’s.’’|— 
Pitfs. & their predecessors in business were a firm 
of whisky distillers of very old standing, & there 
was proof that their whisky for many years past 
had been known on the market as ‘ Thorne’s 
Whisky,” & that it had acquired both in the trade 
& among the public a reputation under that name. 
Defts. & their predecessors in business, who were 
restaurant proprictors, had for many years obtained 
the whole of their whisky from pltfs.’ J.ondon 
agents, & had dealt in no whisky but that of pltfs. 
In 1887 defts.’ predecessors in business registered 
as a trade mark a label headed by the words 
‘‘ Glen Thorne,” & followed by ‘“ Old Highland 
Whisky,” &, in small lettering, ‘* Sole Proprictois, 
Pimm’'s & co.,’? the words Pimm’s & co. being 
printed as a signature. ‘The label also bore in the 
corner defts.’ trade mark of three barrels with the 
address. J)efts. continued to deal solely in pltfs.’ 
whisky until the year 1906. In that year defts. 
ceased to buy or to deal in pltfs.’ whisky ; never- 
theless they continued to use the label aforesaid 
& to supply their customers with ‘‘ Glen Thorne ” 
whisky. Pltfs. commenced an action to restrain 

assing off & moved to expunge defts.’ trade mark. 

Itfs. alleged at the trial that defts.’ label was put 
on the Register subject to an arrangement between 
themselves & defts. Defts. denied that any such 
arrangement was made. Pltfs. adduced evidence 
to prove passing off on several different occasions : 
—Held: (1) defts.’ trade mark was registered by 
arrangement with pltfs., & at the moment defts. 
ceased to supply ‘*Thorne’s Whisky ”’ the trade 
mark became calculated to deceive; (2) there had 
been passing oft by defts., & if defts. were allowed 
1o continue to sell whisky other than pltfs.’ under 
the name ‘‘ Glen Thorne,”’ passing off would be 
certain to occur again. An injunction was accord- 

ingly granted, & an order made to expunge the 
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trade mark from the Register.—Tuox, 

Sons, Lrp. v, Prams, Lirp., Re Prone’ Trane 

(1909), 26 R. P. O. 221. . 
ation :—As to (2 : 

Sa), 80 The Pe Gaede aed Wise v. Bowden Brake 

1262. ‘* Murrilo ’’—For ‘* Muralo,’") — 

Co. v. TAYLOR & Oo., No. 1249, anie. ]—Murato 

1263. “‘ Carvino’’? —- For ‘* Wincarnis ”) 

(1) Pltfs. were the manufacturers of a medicated 
wine made from extract of meat & malt wine 
which they sold under the name of “ Wincarnis,” 
which name was pltfs.’ registered trade mark 
Subsequently, defts., who were the manufacturers 
of another medicated wine made from wine & 
extract of meat, registered as their trade mark 
the name of ‘ Carvino.”” On an application by 
pitfs. to have the name “‘ Carvino ” removed from 
the Register, & for an injunction to restrain defts. 
from selling their medicated wine in bottles so got 
up as to be calculated to lead to the belief that 
defts.’ preparation was pltfs.’ ‘‘ Wincarnis ” :— 
Held: the word “ Carvino’”’ was not calculated 
to deceive ; & the get-up of defts.’ medicated wine 
was not calculated to deccive. 

(2) An account of profits in a passing off action 
will not be stayed pending an appeal, unless 
irreparable injury would otherwise be caused.— 
Re “ Canvino”’ TRADE Mark, [1911] 2 Ch. 572; 
28 T. L. R. 65, C. A. 

1264. ‘‘ The Regiment ’’—For ‘‘ Regimental.’’] 
— DPltfs.’ predecessors in title had always sold their 
cigarettes as the ‘‘ Smith’s Regimental Cigarettcs.’’ 
In 1885 they registered the words ‘‘ Regimental 
Cigarettes’ as a trade mark, & in 1908 plitfs. 
registered the word ‘' Regimental’ for tobacco 
without altering the form in which they sold their 
cigarettes. In 1916 deft., without any knowledge 
of the existence of pltfs.’ cigarettes or trade marks, 
began to sell cigarettes in boxes decorated with 
regimental badges, which he called Pasquali’s 
‘“'The Regiment ”’ high class Virginia cigarettes. 
Pitfs. sought an injunction against deft. for 
infringement, & passing off, & deft. moved the ct. 
to remove pltfs.’ inarks from the register :—Held : 
(1) pltfs. had failed to prove passing off, as the 
word ‘‘ Regimental,” as used by them in the title 
“Smith’s Regimental Cigarettes,” had not 
acquired a secondary meaning; (2) the question 
whether the word ‘‘ Regiment ’’ was an infringe- 
ment of the different word ‘‘ Regimental ”’ 
depended on whether it was calculated to cause 
deft.’s goods to be taken by ordinary purchasers 
for those of pltfs., which was not so in this case.— 
ImMePERTAL Tornacco Co. OF GREAT BRITAIN & 
TRELAND v. PASQUALI, Re IMPERIAT, TOBACCO 
Co.’s TRADE Marks, [1918] 2 Ch. 207 ; 87 L. J. Ch. 
293; 119 1. T. 271; 34T. L. R. 313; 62 Sol. Jo. 
422; 35 R. P. C. 1853 revsd. without touching 
these points, [1918] 2 Ch. 218, O. A. 

Annotation :—Generally, Mentd. Re Wigfull’s Trade Mks., 

[1919] 1 Ch. 52. 

1265. ‘‘ Molivar ’’—For ‘‘ Bolivar.’’]—MIDDLE- 
MAS & Woon v. MOLIVER & Co., Lrp., No. 1250, ante. 

1266. ‘‘ Amata’’—-For ‘‘ fe cee lien Ue co. 
carried on business as manufacturers of perfumery, 
toilet preparations & other similar articles, & had 
for many years distinguished their goods by the 
application thereto, & the use in connection there- 
with, of the word ‘‘ Amami.”’ In July, 1909, they 
registered that word as a trade mark for goods in 
class 48. The trade mark was to be applied to 
perfumery, including toilet articles & preparations 
for the teeth & hair & perfumed soap. In Jan. 
1924, deft. co. was incorporated for the purpose, 
according to the memorandum of assocn., of 
(a) carrying on business as wholesale manufacturers 
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of toilet Ladd ret peal & (b) publishers of medical 
books & publications relating thereto, but the real 
object was to sell a medical book written by one of 
the two directors, & the co. had not sold toilet 
preparations, but on letter paper had described 
themselves as ‘‘ Wholesale Manufacturers of Amata 
Toilet Preparations.”” The share capital was £100 
divided into 100 shares, the whole of which were 
taken up by the two signatories to the memo- 
randum who were also the only directors of the co. 
Pitf. co. commenced an action against deft. co. 
& the two directors for an injunction restraining 
them (inter alia) ‘‘ from selling or offering or 
exposing or advertising for sale or procuring to be 
sold any such goods as aforesaid,’’ ¢.e., perfumery 
or toilet articles or preparations, ‘“‘ not being 
pltfs.’ goods under the name “ Amata’”’ or under 
any other name which by reason of colourable 
imitation of the word ‘‘ Amami” or otherwise 
is calculated to deceive " & from infringing pltfs.’ 
trade mark, & from carrying on business as manu- 
facturers of toilet preparations under the name 
‘* Amata, J.td.”’ <At the trial defts. claimed the 
right to use the word ‘‘ Amata ”’ for toilet prepara- 
tions :—Held: (1) the sale of toilet preparations 
by deft. co. as ‘‘ Amata’”’ cream or ‘ Amata”’ 
perfume, or any other toilet preparation with the 
word ‘ Amata’”’ affixed, would almost necessarily 
lead to confusion, & an injunction in the terms 
quoted above must be granted, but not the injunc- 
tion asked for to restrain the use of the name 
Amata, Ltd.—PRICHARD & CONSTANCE (WHOLE- 
SALE), Lp. v. AMATA, Lrp. (1924), 42 R. P. C. 63. 


(d) Names of Publications & Newspapers. 
See CopyvriagHT, Vol. XITI., pp. 215, 216, Nos. 
511-523; Press & Printina, Vol. XXXVILI., 
pp. 546-518, Nos. 81-102. 


B. Deception. 
(a) Actual Deception. 


1267. Necessity for.]|—The ct. does not recognise 
property in unpatented articles, & will not inter- 
fere to restrain the sale of spurious articles, though 
described to be the same as those manufactured 
by another, unless such articles are held out by 
the imitator to be the manufacture of that other 
person. 

Where 2B. invented & sold a secret) medicine 
called chlorodyne & If. advertised a spurious 
imitation of it as ‘“‘ the original chlorodyne ” & the 
evidence showed that F.’s article was not mistaken 
for B.’s but only that IF. was taken to be the first 
Inventor :— Held: 13. was not entitled to an 
injunction to restrain I. from issuing such 
advertisements.—BhkOWwNE v. FREEMAN (1864), 4 
ah Rep. 476; previous proceedings, 12 W. KR. 


1268. ——-.])—TIookHam v. Potraae, No. 1181, 
ante. 


1269. ———.]—Ruriey v. Grirriras, No. 1091, 


ante. 
.]|—The Apollinaris Co., Ltd., the sole 





1270. 
consignees for the United Kingdom of “ Apollinaris 
Water,” & a German co., the owners of the Apol- 
linaris Spring, commenced an action complaining 
of the sale by a firm of wholesale chemists & 
druggists of ‘‘ Apollinaris Salts,’ & seeking to 
restrain the sale by them of salts not obtained 
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1267 i. Necessity for.}—Wooury & 
8on v. MORRISON (1904), 6 F. 
Shari 451; L. 
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Ct. ef calculated to deceive.}-—I 
damages & for an injunction restraining 
defte. from using a certain Jabel for 
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from pltfs.’ ‘‘ Apollinaris Water’ as or for salts 
obtained from such water & to restrain defts. from 
passing off or causing or enabling to be passed off 
any water made up with salts not obtained from 
pltfs.’ ‘‘ Apollinaris Water ’’ or any such salts, as 
or for pltfs.’ ‘‘ Apollinaris Water ”’ or salts obtained 
therefrom. Pltis. chiefly complained of the use by 
defts. of a catalogue containing ‘‘ Salts for the pro- 
duction of natural mineral waters prepared according 
to the most reliable analyses of the respective 
waters,’’ the list of such salts comprising Apollinaris, 
& of the sale of ‘‘ Apollinaris Salts’? with instructions 
for making ‘‘ Apollinaris Water.’”’ They contended 
that persons ordering such salts would expect to 
get salts prepared from pltfs.’ ‘* Apollinaris Water,” 
& they alleged one case of actual deception. 
Defts. contended that it was clear from the cata- 
lague that the salts were artificially prepared. 
Pitfs. had made “‘ Apollinaris Salts,’’ but not since 
1887, & never on a commercial scale :—Held: 
no actual deception had been proved; the cata- 
logue contained no representation that defts.’ 
‘* Apollinaris Salts’ were obtained from or were 
capable of producing the real ‘‘ Apollinaris Water,”’ 
& the words ‘“‘ Apollinaris Salts ’’ only represented 
that the salts sold under that name were the con- 
stituent salts of Apollinaris water, & there was no 
passing off of such salts as or for the goods of pltfs. 
or as obtained from the Apollinaris water ; 
although the sale of ‘‘ Apollinaris Water,’’ without 
distinguishing it from the natural water, would be 
an infringement of pltfs.’ rights, the sale of the 
salts by defts. was for the purpose of such salts 
being used in a manner which was not in itself an 
infringement of pltfs.’ rights, & defts. had not 
caused or enabled any person to do that which he 
was not lawfully entitled to do.—APOMIINARIS 
Co., Lrp. v. Duckworti & Co. (1906), 22 T. I. KR. 
744; 231. P. OU. 640, C. A. 

Passing off by get up or mark.]—See Sub-scct. 
5, C. (a), post. 


(b) Probability of Deception. 
1271. Whether user restrained—User calculated 
to deceive.}|—Tire v. HALEY, No. 1130, aie. 
1272. .|}—APOLLINARIS Co., tp. v. 
NonrnisH, No. 1080, ante. 











1273. ———.]|—-SOMERVILLE v. SCILEMBRT, 
No. 1069, ante. 
1274. .|—lTino sold for many years a 








medicinal preparation in the form of a powder 
under the name of ‘‘ Fruit Salt.””>. DD. & co. began 
to sell a medicinal preparation in the form of tablets 
under the name of ‘‘ Dunn’s Fruit Salt & Potash 
Lozenges’’ & subsequently as “‘ Dunn’s Fruit Salt 
& Chlorate of Potash Lozenges.’”’ EH. commenced 
an action against D. & co. for an injunction to 
restrain them from selling any compound for 
medicinal purposes not being or containing pltf.’s 
“ Fruit Salt ’’ under the title of ‘ Fruit Salt,” 
or under any title of which ‘“ Fruit Salt ’’ forms ao 
part, & moved for an interlocutory injunction: — 
Held: the title of the tablets was calculated to 
deceive, & an injunction ought to be granted to 
restrain defts. from selling ‘‘ Dunn’s Fruit Salt & 
Potash Tablets’? or any other compound for 
medicinal purposes not being or containing pltf.’s 
‘“ Bruit Salt’? under the title of ‘‘ Fruit Salt ”’ 
or under any other title of which “ Fruit Salt ”’ 
forms a part so as to induce the belicf that such 


‘‘ French Coffeo ’’ the jury found that 
dofts.’ label was a fraudulent imitation 
of pitfs., that the label & defts. dealing 
with was calculated to lead 

ersons into the belief that 
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compound in fact is or contains pltf.’s Fruit Salt.— 
Eno v. DuNN & Co. (1893), 9 T. L. R. 3763; 10 
R. P. OC. 261. 

1275. -|—The Singer Manufacturing 
Co. brought an action to restrain J. S., a dealer in 
sewing machines, from applying the name 
“Singer ’’ or ‘‘ Improved Singer’ to sewing 
machines not pltfs.’ manufacture, or from so using 
the name “‘ Singer ”’ or ‘‘ Improved Singer ”’ as to 
induce the belief that machines not pltfs.’ were 
of pltfs.’ manufacture. PItf. co. alleged that 
‘‘ Singer ’”’ meant their machines. They admitted 
that in the inner circle of the trade a special class 
of machines were known as machines made 
according the ‘‘ Singer system’ or ‘“ Singer 
principle’? but they maintained that deft., by 
issuing cards & advertisements to the public 
generally, of which the prominent part was 
* Improved Singer sewing machines,”’ was passing 
off his goods as pltfs.’ although in the majority 
of cases the advertisements also bore the name of 
the actual manufacturers of the machines, rister 
& Rossmann, a German firm. Deft.’s case was 
that the word ‘‘ Singer ’’ did not mean machines 
of pl{fs.’ manufacture, but a particular type of 
machine which anybody was at liberty to make, 
é& secondly, even if this were not so, deft.’s 
advertisements were not calculated to deceive as 
they gave the name of the manufacturers :—/fTeld : 
the words ‘‘Singer”’’ or ‘ Singer’s”’ sewing 
machine, primé facie & to a large part of the public, 
denoted a machine manufactured by pltfs.; the 
fact that a ‘ Singer’? system was also known to 
certain persons did not enable a trader to make an 
improper use of the term “ Singer ’”’ without a 
context, deft.’s posters, etc., in which the important 
part was ‘‘ Improved Singer sewing machines ”’ 
were deceptive, although the name of the manu- 
facturer was given; the real defts. in the case, the 
manufacturers, had fraudulent intentions in using 
such posters, & an injunction should be granted to 
restrain the use of the posters, etc., complained 
of & the use of the name “‘ Singer ”’ in such a way 
as to be calculated to deccive.—SINGER MANU- 
FACTURING Co. v. SPENCE (1893), 0 T. I. R. 536 ; 
10 R. P. C. 297. 

1276. -J— (1) Although the purchaser 
of a business may, as a general rule, & where 
no deception is probable, mark & sell goods made 
by himself in the business with the trade name of 
his vendor, yet where deception would probably 
arise from the goods being so marked such marking 
will be fraudulent, & no right can be acquired, by 
long continuance of the practice, to allege that 
such marking denotes the goods of the successor 
in business of the original proprietor. 

(2) The assignment of the right to use a 
particular name in trade, although expressed to 
include the goodwill of the business carried on 
under that name, cannot have any validity unless 
in substance & in fact the goodwill of the business 
to which the name is attached is also transferred. 

(3) C. & co., a firm of watchmakers, granted 
to another firm for seven years a licence to put a 
particular name upon watches, & after the expira- 














manufactured by pltf., & that defts. 
so dealt with it for that deceitful 
purpose :—Held: as there was evi- 
dence to warrant the conclusion that 
the ordin run of purchasers would 
be deceived, the verdict of the jury 
should not be interfered with.—SraRKs 
v. HARPER & Co. (1890), 3 Q. L. J. 
%01.—AUS. 


tz 1283 i. ——~- User not calculated to 


deccive.J—-HARVER 
PRIETARY 


1288 ii. 





& co. selling loze 


Lrp. v. MMPIRE 

Co. (1904), 6 W. A. L. R. 164.—AUS. 
.}—FHeld : Wother- 
spoon & co., who sold lozenges in 
wrappers bearing the words 
spoon & co.’s Victoria Loze 8’? were 
not entitled to interdict aga 
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tion of the licence practically ceased themselves 
to sell or manufacture watches so marked :—Held: 
C. & co. had lost all right to prevent other persons 
from marking their watches with the particular 
name, & could not therefore assign any such 
right, even if it was one capable of being validly 
assigned.— THORNELOE v. HI, [1894] 1 Ch. 569 ; 
63 I. J. Ch. 881; 70 L. T. 124; 42 W. R. 397; 
88 Sol. Jo. 201; 8 R. 7183; sub nom. THORNELOE 
v. Hinw, THORNELOE v. READ, 10 T. L. R. 209. 

1277. -|—Pltfs. brought this action 
to restrain defts. from selling extract of meat 
in jars with wrappers so nearly resembling pltfs.’ 
wrappers as to be calculated to deceive, & from 
passing off extract of meat not pltfs.’ as & for 
pltfs.’ :—Held: though there was no case proved 
of actual deception defts.’ wrappers were calculated 
to deceive unwary purchasers. An injunction was 
granted.—ienia’s ExtTract OF MratT Co., LTD. 
v. CHEMISTS’ CO-OPERATIVE SOCIETY, Ltp. (1896), 
13 R. P. C. 736, C. A. 











1278. ——.]—-REDDAWAY v. BANHAM, No. 
1098, avite. 
1279. ——.]—-MAGNOLIA METAL Co. +. 





TANDEM SMELTING SYNDICATE, Lrp. (1900), 17 
R. Pp. C. 477, H. LL. 

1280. Degree of probability necessary.| 
—Apart from trade mark legislation it is only 
rarely that an English word, primarily descriptive 
& which has become the name of a particular 
article of commerce, can be so distinctive of the 
goods of a particular manufacturer that the ct. 
will restrain its use as calculated to deccive, 
when there has been no actual deception & no 
intention to take any fraudulent advantage of 
another by using the word. Such an action is in 
effect a qui timet action, & unless the reasonable 
probability of deception be established, the ad 
course is to refuse an injunction, leaving pltf 
to his remedy if cases of actual deception after- 
wards occur.—BURBERRYS v. CoRDING (J. C.) & 
Co., Urp. (1909), 100 L. T. 985; 25 T. L. R. 576 ; 
26 R. P. C. 693. 


Annotations :—Refd. Re Gramophone Co.'s Appln. (1910), 
Hite J. Ch. 658; Spalding v. Gamage (1915), 84 L. J. Ch. 


1281. Deception already attempted.|— 
SIEGERT v. FINDLATER, No. 1063, ante. 

1282. Whether evidence of intention to 
deceive necessary.]|—-SAXLEHNER v. APOLLINARIS 
Co., No. 1571, post. 

1283. User not calculated to deceive.}|— 
A. co., which had for nany years used the word 
‘* Wincarnis ”’ as a name for an alcoholic beverage, 
being a combination of Liebig’s HMxtract of Meat 
& a preparation of malt & wine, & which was the 
registered owner of trade marks consisting of the 
same word registered in class 43 & other classes, 
commenced an action to restrain B. & co. from 
selling invalid or other wine under the name of 
‘* Vincalis,’”? & moved for an interlocutory injunc- 
tion. Defts. alleged that their winc was a pure 
sherry, principally used for altar purposes, & that 
there was no probability of confusion. Pltf. co. 
alleged that both articles were wines for the special 
use of invalids, & that they would be sold by the 
same class of persons. At the hearing of the 
motion it was dismissed on the ground that there 























wrappers bearing the words “ Gray & 
co.’s Victoria Lozenges,” the ct. being 
of the opinion upon inspection of the 
wrappers, that they were essentially 
different from each other, & refusing to 
sond the case to a jJury.— W OTHERSPOON 
& Co. v. GRAY & Co. (1863), 2 Macph. 
Caeaee Sess.) 38; 36 Se. Jur 24.— 
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was no reasonable probability of deception. Pltfs. 
appealed. The appeal was dismissed with costs. 
—CoLEMAN & Co., Lrp. v. BRowN (JOHN) & Co. 
(1899), 16 R. P. C. 619, C. A. 

1284. .|—G. & Son, began to sell a 
floating soap as ‘‘ lvy Soap ’’in 1889. In 1899 G., 
who carried on the business, commenced an action 
to restrain the Ivory Soap UCo., as agents for the 
P. & G. co. an American co. from selling ‘‘ Ivory 
Soap’? made by the P. & G.co. The P. & G. co. 
had admittedly sold ‘‘ Ivory Soap” largely in 
Amcrica for a great many years & they alleged 
that they had advertised it largcly in Atmecrican 
journals, some of which came to England & that 
it had been sold in England prior to 1889 & since. 
Witnesses were called for the defence, who gave 
evidence of small sales in England of ‘ Ivory 
Soap” during the period aforesaid, but mainly 
to American customers :—Held: pltf.’s & deft.’s 
goods being got up in a perfectly different manner, 
no one could mistake one for the other; any 
similarity in the sound there might be between 
“Ivy ”’ & “ Ivory ” would not lead to the inevitable 
deduction that what defts. were doing must be 
calculated to deceive: & defts. had proved their 
right to the use of the word ‘' Ivory.’””— GOODWIN 
v. Ivory SOAP Co. (1901), 18 R. P. C. 389, C. A. 

1285. J—VPltis. & their predecessors 
had carried on business for many years as makers 
of cycles at the Star Cycle Works, Wolverhampton, 
& had used a trade mark, registered in 1891, & 
consisting of the device of a star, in connection 
with the sale of their cycles, which were well known 
as ‘* Star’ cycles. In an action for passing off & 
infringement of the trade mark, pltfs. complained 
of an advertisement. of ‘‘ Midland Star ”’ cycles & 
cycle frames in deft.’s price list ; they also charged 
deft. with having accepted an order for a ‘‘ Star ”’ 
cycle, but on a motion for an interlocutory injunc 
tion that charge failed, & it was held that proba- 
bility of deception had not been established & no 
order was made except as to costs. Pltfs. claimed 
to be entitled to the exclusive right to the use of 
the word ‘ Star,’’? alone or in combination, in the 
sale of cycles & cycle parts & accessories, but at 
the trial they limited their claim to cycles & frames. 
Deft. proved that a considerable sale of cycles 
under various names of which ‘ Star ’”’ formed a 
part had been going on openly for several years 
unchallenged by pltfs. Deft. alleged that the 
name ‘ Midland Star ’’ was innocently adopted ; 
that his price list was issued, & his cycles were 
sold, to the trade only; that the advertisement 
could not deceive; that his device containing a 
Star had never been affixed by him to any cycle ; 
that he had never sold a cycle or frame under the 
name ‘‘ Midland Star’’?; & that pltfs. regularly 
sold cycles without any name on them. It was 
held at the trial, that deft. had adopted the name 
“Midland Star’? without any fraudulent inten- 
tion; that pltfs. had no exclusive right to the use 
of the word “ Star”; & that probability of decep- 
tion had not been established. The action was 
dismissed with costs. Pltfs. appealed. The 
appeal was dismissed with costs.—STan CycLi 
Co., Lrp. v. FraNKENBURGS (1907), 24 R. P. C. 
405, C. A, 

1286. J—Plitfs. in an action for in- 
fringement of trade marks & for passing off carricd 
on a large business as manufacturers of toy goods, 
including children’s cycles, which they sold under 
the name ‘‘ Wairycycle,” & they had trade marks, 
one being that name & others being the word 

Fairy,” alone or combined with words descriptive 
of the particular goods. eft., a manufacturer of 
perambulators, including toy perambulators, issued 

J.—VOL. XLIII, 
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a circular containing a description of a new toy 
cycle of his manufacture. On motion, deft. 
stated that in the circular the name of his cycle 
had been put in the form ‘“ Farriscycle,’”’ by mis- 
take, & he undertook not to use the words ‘‘ The 
Farris Cycle’ otherwise than as separate words. 
At the hearing, deft. alleged that, about the end 
of 1923, he had had made for him, & had sold, a 
toy cycle that he had called ‘‘ The Farrisette,”’ 
& that, later, when the maker of it had entered 
deft.’s employment, deft. had altered the name 
to’ ‘‘ The Farris Cycle.” Pltfs. alleged that, in 
response to a written order for a ‘ Fairycycle ”’ 
at several shops of H. & co., deft.’s cycle had been 
supplied, & that, in consequence, H. & co. had 
submitted to an injunction against passing off :— 
Held: the action was purely a name case, without 
any question of passing off by get-up; in deft.’s 
circular the name, ‘“‘ Farriscycle ’? had been used 
by mistake; neither actual deception nor proba- 
bility of deception had been proved; &, upon 
deft.’s undertaking always to keep the words 
‘Farris’? & ‘‘ Cycle’ separate, the action must 
be dismissed.—Iunges Brorners, Lrp. v. FARRis 
& Co. (1925), 43 R. P.O. 64. 

Passing off by get-up or mark.}]—Sce Sub-scct. 
5, C. (0), post. 


SuB-sEcr. 5.—By Grt-up OR MARK. 
A. In General. 

1287. Passing off induced by fraud of third party 
—Liabillty of party passing off for damages—Right 
of indemnity against third party.|—A declaration 
alleged that pltf. was employed by deft. to make 
certain articles, & that deft. fraudulently directed 
pltf. to place on each of the said articles a mark 
which was the trade mark of R.; & that deft. did 
so innocently, & was thereby subjected to a 
Chancery suit at the suit of R., which he had to 
pay a large sum to compromise :—Held: as this 
suit could have been prosecuted by It., success- 
fully for an injunction & an account, the declara- 
tion showed a good cause of action.—DIXoN v. 
Fawcus (1861), 3 BK. & EK. 537; 30 L. J. Q. B. 137; 
3.1L. T. 693; 7 Jur. N. 8. 895; 9W.R. 414; 121 
Ii. R. 644. 

Annotations :—Retd. Burrows v. Rhodes, [1899] 1 Q. B. 816 ; 
Bow v. Hart (1905), 74 L. J. K. B. 341. Mentd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 1455 L. Y. 83. 
1288. Right to use trade wrappers — Right of 

former servant.|—A servant is entitled, when he 

leaves his employment, {o carry on a business of 
the same character as his former employer’s, & 
to obtain the custom of his former employer’s 
customers, & to use trade wrappers & other tradc 
papers, notwithstanding that his former employer 
does so, & to employ the same printer; but in 
exercising these rights it is especially incumbent 
upon him to do so in such a manner as not to 
represent that his business and goods are the 
business & goods of his former master; & if he 
does so represent, an injunction will be granted to 
restrain him from so doing.—Harr v, COLLEY 

(1890), 44 Ch. D. 193; 591. J. Ch. 355; 62 L. T. 

623; 38 W. R. 440; 6 T.L. RK. 216; 7K. P. C. 93. 
1289. Get-up must be recognised description of 

plaintiff ’s goods.|—_In order to succeed in a “* passing 

off ’’ action, not based upon an express representa- 
tion, pltf. must prove that the name or the get-up 
or whatever it may be by which deft. describes his 
goods is the recognised description of pltf.’s goods 
or of a definite article or class of articles of pltf.’s 
goods as & for which the incriminated article or 
class of articles is being passed off. Further, if 


x 
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the incriminated goods are the goods of pitf. 
himeelf, i.e., where deft. is selling certain goods 
dealt in by pltf. as & for other goods dealt in by 
pltf., it is equally essential that the pltf. 
should be able to define the goods for which the 
incriminated goods are passed off. In order 
to determine whether the incriminated goods are 
vassed off or not the whole of the description of 
hem must be looked at, & then the well-known & 
accepted see gare of the goods as & for which 
they are pee off must also be looked at, to see 
whether the description used by deft. will lead 
persons to believe that his goods are those which 
are denoted by the other description, & not the 
goods which they really are. 

Pitfs., H. Rt. & co., were port wine shippers & 
merchants. Defts., who were retail wine merchants, 
issued a price list in which they advertised pltfs.’ 
wine as Lf. R.’s “ Grand Old Crusted Port. Over 
six years in bottle... . Usual credit price per 
doz. 60s. Now offered by us at per doz. 34s.” 
Pltfs. sold two distinct classes of port wine, one a 
superior wine & the other an inferior & cheaper 
wine. In both cases, with a few exceptions, the 
wince was sold by them in the cask. Pitfs. alleged 
that defts. were passing olf pltfs.’ inferior wine as 
& for their superior wine. It was proved that 
pitfs. sold no wine matured in bottle as to which it 
could be said that it was part of its description 
that its usual credit price was 60s. per dozen : — 
Held: pitfs, having no separate & distinct class of 
wine to which the description ‘‘ usual credit price 
per doz. U0s.” was attached, the description in 
defts.’ price list was inapplicable to pltfs.’ superior 
wine, & therefore there was no passing off by defts. 
of pltfs.’ inferior wine as & for their superior wine. 
—Hunt, Rooper, THeaGeE & Co. v. EHRMANN 
Broruens, (1910] 2 Ch. 108; 79 L. J. Ch. 6338; 
103 L. T. Y1. 


Annotation :~ Reid. Maris v. Warren & Phillips (1918), 87 
L. J. Ch. 491, 


B. Fraudulent Intent. 


1290. Whether essential to action.] —- ANON. 
(1590), cited in Cro. Jac. at p. 4713; Poph. 144; 
79 i. RR. 402. 


Annotations :-—Refd. Southern v. How (1618), Cro. Jac. 468; 
Blancbard v. Hill (1742), 2 Atk. 484; Collins Co. v. Brown 
oe 3K. & J. 423; Hall v. Barows (1863), 11 W. Rh. 





1291. -|\—The declaration, after stating 
that pltfis. prepared, vended, & sold, for profit, a 
certain medicine called ‘‘ Morison’s Universal 
Medicine,’”’ which they were accustomed to sell in 
boxes wrapped up in paper, which had those words 
printed thereon, alleged that deft., intending to 
injure pltfs. in the sale of their said medicines, 
deceitfully & fraudulently prepared medicines in 
imitation of the medicines so prepared by pltfs., 
& wrapped up the same in) paper, with the 
words ‘‘ Morison’s Universal Medicine’’ printed 
thereon, in order to denote that such medicine 
was the genuine medicine prepared & sold by 
pitfs.; & that deft., deceitfully & fraudulently, 
vended & sold, for his own lucre & gain, the 
last-mentioned boxes of the said articles, repre- 
sented by him to be medicines by the name & 


PART V. SECT. 5, SUB-SECT. 5.—B. 
1290 i. Whether essenital to action. |}— 
ss GkDJE (1909), 9 C. L. R. 268. 





1280 fii. 


1290 if. ———.]—The basis of a pesning 
off action is a false representation by 
deft.—-W ODENOUSE INVIGORATOR, LTD. 
v. IDEAL STocK & PouULTRY Foon Co., 
LTp. (1917), 39 O. L. K. 302; 12 


O. W. N. 109; 35 D. L. R. 721.— 
CAN. 


-}+ In an action asking &,¢ 
for an injunction to restrain deft. from 603; 47 
passing off his cards for those of pltf. :— 
eld; though there was no cvidence 
of actual passing off by 
injunction should be granted if deft. 
had offered for salo cards which could N.Z. 
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description of ‘‘ Morison’s Universal Medicine,”’ 

which had been prepares & sold by pltfs. ; whereas, 

in truth, pltfs. had not been the preparers, etc., 
thereof :—Held: on a motion to arrest the judg- 
ment, the declaration disclosed a sufficient cause of 

action.—MoriIson v. SALMON (1841), 2 Man. & G. 

885; 9 Dowl. 387; Drinkwater, 68; 2 Scott, 

N.R. 449; 10L.J3.0.P.91; 133 E.R. 795. 

Annotations :—Refd, Rodgers v. Nowill (1847), 5 C. B. 109. 
Mentd. Verry v. Dunn (1843), 12 L. J. Q. B. 35k. 

1292. .|—Case, for ‘“‘ wrongfully knowingly 
& fraudulently ’? stamping bars of iron made by 
defts., with a stamp resembling one used by pitf., 
which defts. knew, & intended, to be in imitation 
of pltf.’s, & which was used by defts. in order to 
denote that their iron was made by pltf.; & for 
knowingly, etc. selling the iron so marked as & 
for pltf.’s iron. A correspondcnce between the 
parties was given in evidence, in which pitf. 
charged defts. with using the mark in question, as 
being a fraud upon him ; defts., in answer, asserted 
that they had used the mark for many years 
continuously. ‘This was not so, in fact; but it 
was shown that the mark had been adopted by 
them in the execution of orders received from 
foreign correspondents :—Held : (1) it was properly 
left to the jury to say; (a) whether defts.’ wnark 
bore such a close resemblance to pltf.’s as was 
calculated to deceive the unwary, & to injure the 
sale of pltf.’s yoods; &, (b) whether defts. used 
the mark with the intention of supplanting the 
plaintiff, or whether it was done in the ordinary 
course of business in execution of orders; (2) the 
notice of the resemblance of the mark given by 
pltf. to defts., did not, in the absence of proof of 
any intention to imitate it om the part of the 
defendants, give pltf. any cause of action. (3) The 
correspondence was commented upon by the 
counsel for pltf. in his reply, but not by the judge 
in summing up :—J/eld : it was not necessary that 
it should have been commented upon by the 
judge.—CRAWSHAY v. THOMPSON (1842), 4 Man. & 
G. 357; 5 Scott, N. R. 562; 11 L. J.C. P. 301; 
134 KB. R. 146. 

Annotations :—As to (1) Refd. Cartier v. Carlile (1862), 31 
Boav. 292. As to (2) Refd. Kdelsten v. Vick (1863), 11 
Hare, 78; Singer Manufacturing Co. v. Loog (1882), 8 
pp -Cae. 15. Generally, Refd. Rodgers v. Nowill (1847), 


ce, 325; Derry v. Peok (1889), 14 App. Cas. 337 ; 
Mansell v. Valley Printing Co., [1908] 2 Ch. 441. 


1293. .|—WELCH v. Knott, No. 1306, post. 

1294. .J|—JOosEPH Roparrs & Sons, Lrp. 
v. RoTTGEN (1889), 5 T. L. R. 678. 

1295. ——.]—-REDDAWAY v. BENTHAM HEMP- 
SPINNING Co., No. 1822, post. 

1296. .]—I0. brought an action against J. & 
co. for damages, & an injunction to restrain them 
from making up their goods like pltf.’s, & from 
selling their goods as pltf.’s:—Held: there was 
evidence of fraud by defts. to go to the jury. 

Now, it is quite correct, as the Master of the 
Rolls has said, to say that it cannot be suggested 
that in the sale from defts. to their immediate 

urchasers there was any evidence of fraud. 
‘he goods were sold by defts. to their immediate 
purchasers in boxes, upon which boxes that 
appeared which would prevent defts.’ goods being 
mistaken for pltf.’s. But the suggestion was this, 
that defts. knew that the persons to whom they 














be passed off for those of pltf.— 
UNITED STATES PLAYING CARDS Co. 

Hursr (Ont.) (1919), 68 8 O R. 
D. L. R. 359.—-C AN. 

1290 iv. -] — CANTERBURY 
FROZEN-MEAT & DATRY-PRODUCE EX- 
PORT Co., LTD. v. CHRISTCHURCH MEAT 
Co. LTD. (1889), 8 N. Z. L. R. 49,— 





deft. the 
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sold in boxes would sell again to sub-purchasers, 
who would have to take the goods out of those 
boxes & sell the individual articles to people of the 
corer classes who would want them & come to 
heir small shops to ask for them (LoprEs, L.J.).— 
EDGE v. JOHNSON (1892), 9 R. P. ©. 184, C, A. 

1297. ——.]— Payton & Co. v. SNELLING, 
LAMPARD & Co., No. 1810, post. 

1298. ———.]—-Carr & Sons, manufacturers of 
window blind tapes, alleged that their best quality 
of such tapes only were known as ‘‘ Carrs’ Tapes,” 
& that a co., carrying on business as drapers, etc., 
had by their assistants sold the second quality 
of their tapes & also the tapes of other manufac- 
turers as ‘‘ Carrs’ Tapes,’’ & brought an action to 
restrain the co. from so doing. Tltfs. had before 
action sent persons to defts.’ shops to purchase 
‘‘ Carrs’ Tapes,” & at the trial the case turned on 
what took place on the occasions of the purchases 
by the persons so sent. Defts. contended that it 
was necessary for pltfs. to establish fraud :—Held : 
fraud was not necessary in order to sustain the 
action; but pltfs. had not established their 
allegations of passing off.—Cakr & SONs v. CRISP 
& Co., Lap. (1902), 19 R. P. C. 497. 

Annotation :-—Refd. Smith’s Potato Crisps v. Paige's Potato 

Crisps (1928), 45 R. P. C. 132. 

1299. -|—To entitle a pltf. to succeed in a 
passing off case, he need not prove fraud in deft., or 
give evidence that any single person was deceived. 
—LOURNE v. SWAN & Enaar, Lrp., Re BouRNL’sS 
TRADE MARKS, [1903] 1 Ch. 211; 72 7. J. Ch. 168 ; 
51 W. R. 213; 19 T. L. RR. 59; 47 Sol. Jo. 92; 
20 R. P. C. 105. 


Annotations :-—Refd. Weingarten v. Bayer (1903),19 T. L. BR. 


239; Royal Warrant Holders’ Assoen. v. Deane & Beal 


[1912] 1 Ch. 10; Nocton v. Ashburton, [1914] A. GC. 932 : 
Re Davis’s Trade Mks., Davis v. Sussex Rubber Co., (1927 
2 Ch. 34 Mentd. Todd v. N. EB. Ry. (1903), 51 W. WR. 333. 


1300, ——-.|—BikMInaquamMm SMALL ARMS (o., 
Lrp. v. WEBB & Co., No. 1335, post. 

1301. sigs eas who were pen manufac- 
turers, alleged that defts., also manufacturers of 
pens, had colourably imitated certain pens & pen 
boxes of plifs. with a view to defts.’ pens & boxes 
being confused with & passed off as the pens & 
boxes of pltfs., & asked for an injunction. Pltfs.’ 
pens in respect of which the claim was made were: 
—(a) No. 335 & No. 341, which they alleged had 
been imitated by defts.’ ‘‘ Terranova” & ‘ Presi- 
dent ” pens, on which those numbers respectively 
were stamped & as to which a particular fraud in 
respect of an order from the Argentine was alleged ; 
(b) the “ Balance Spring Pen,’’ No. 120, by defts.’ 
‘Spring Balance,’’ No. 326, No. 01552, & ‘‘ Supe- 
rior’? pens; & (c) ‘“* Universal Schovl Pen” by 
the defts.’ ‘‘ University School Pen.”  Pitfs. 
made similar allegations in respect of defts.’ boxes 
for pens in each of the three classes except No. 
U1552. Defts., while denying any imitation, 
relied on pltfs.’ laches & acquiescence, & the fact 
that their pens & pen boxes had been wrongly 
described as “ Patent ’’ when no Patent existed in 
respect of them. Each of defts.’ pens in question 
was of the same shape as the corresponding pen 
of pltfs., but the shapes & distinguishing 
numbers wore common to the trade as was the 
name “ Universal School Pen” :—Held: as no 
characteristic of pltfs.’ pens had been improperly 
adopted by defts. in the case of the “ Terranova ”’ 
or “ President ” pens with a view to leading pur- 
chasers to believe that those pens were of pitis.’ 











PART V. SECT. 5 SUB-SECT. 5.— 1306 ii. 
C. (a) 


1306 |. Whether essential to action. }— 
5 Gr. 


HITNEY 1. 
60R GAN? HIOCKLING (1856), 


.}--An action by manu- 
facturers, to prevenf defts. sellin 
flour with the mark or brand * Gol 
Medal,’ or any other combination of off his 
marks or words so contrived as to 
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manufacture, the mere user of the same numbers 
did not render those pens of defts. a colourable 
imitation of pltfs.’? No. 335 & No. 341 pens, & 
on the pens alone pltfs.’ case failed ; (2) as regards 
No. 335 & No. 341 pltfs. had not established their 
charge of fraud & dishonesty, & upon the question 
whether the boxes supplied by defts. were in fact 
colourable imitations of pltfs.’ box No. 341, there 
had been no such appropriation by defts. for their 
boxes No. 335 & No. 341 of pltfs.’ materials as to 
amount to an actionable wrong; (3) as to defts.’ 
pens in Classes (b) & (c) respectively, no case of 
actual deception having been proved & long user of 
defts.’ pens & labels having been shown, the points 
of difference between pltfs.’ boxes & defts.’ far out- 
weighed the points of similarity from the use in 
combination of an old fashioned box, an orange 
label &, in the case of boxes in Class 2 a blue band, 
& defts.’ boxcs were not colourable imitations of 
the pltfs.’ boxes; (4) had pltfs. made out a case 
of colourable imitation, the defence founded on 
the use of the words ‘“ Patent ’’ & “ Vatented,”’ 
being a collateral representation only, would not 
have disentitled pltfs. to the relief sought.— 
Perry & Co. v. [Lessin (T.) & Co. (1912), 66 Sol. 
Jo. 672; 29 R. P. C. 509, C. A. 








1302. oJ—DUNIILLv. BARTLETT & BICKLEY, 
No. 1347, post. 
1303. Sufficiency of representation.|—VI(f. 


being a thread manufacturer of repute, deft. 
bought in the market thread, wound on spools, 
not made by pltf., of inferior quality, & cheaper 
than his, & not bearing his name, but marked with 
the name of a firm of winders of thread who were 
known to be accustomed to purchase of plitf. thread 
in the hank for the purpose of winding, & selling 
it when wound. Deft. sold the goods to a whole- 
sale customer, with the assurance, given, as he 
said, without hnowledge of any misrepresentation, 
that they were of pltf.’s nnake, & invoiced them to 
{he customer under the description of certain 
numbers, which pltf{. had adopted & exclusively 
used in order to designate his particular manu- 
facture :~Held: there was not such a degree of 
wilful misrepresentation on the part of deft. as 
would justify the ct. in granting an injunction, & 
bill dismissed, but without costs.—AINSWORTLL Uv. 

WALMSLEY (1866), L. R. 1 Hq. 518; 35 L. J. Ch. 

352; 14 L. T. 220; 30 J. P. 278; 12 Jur. N.S. 

205; 14 W. R. 363. 

Annotations :— Reid. ke Wrage’s Trade Mk. (1885), 54 l. J. 
Ch. 391; Freo Fishers & Dredgers of Whitstable ¥. 
ot eee 4T.L. 2.273; Richards ?. Butcher, [1891 )} 
1304. ——— Intention inferred from circumstances 

—Though no case of actual deception proved.] — 

JOUNTY CHEMICAL Co., Lrp. v. FRANKENBURG, 

No. 1338, post. 

1305. Presumption that reasonable 

& natural consequences of act intended.| — 

SAXLEHNER v. APOLLINARIS Uo., No. 1571, post. 








C. Deception. 
(a) Actual Deception. 

1306. Whether essential to action.]|—-Injunction 
to restrain the sale in bottles stamped with pltf.’s 
name & address, followed by the words ‘ genuine 
superior aerated waters,” of soda water not manu- 
factured by pltf., dissolved, the ct. being of opinion, 
upon the evidence, that deft. was not shown to 
have used the bottles either with an intention, or 


represent the marks or brands used by 
pltfs., ote.:-—Held: pltfs. had failed 
to prove that deft. had sought ald 

S.-— 
ORRIS 


flour as the flour of 
DOMINION FLOUR MILis Co. v. 


x 2 
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SO as in fact, to mislead the public. But the user 

of such bottles, so as in fact to mislead the public, 

although unintentionally, would be restrained.— 

WELCH v. Knorr (1857), 4 K. & J. 747; 4 Jur. 

N.S. 330; 70 EB. Rk. 310. 

Annotations :—Apprvd. Leather Cloth 
Leather Cloth Co. (1863), 4 Do G. F. & Sm.137. Consd. 
‘“‘ Singor '"' Machine Mannfacturers 1+. Wilson (1877), 3 
App. Cas. 376. Distd. Thwaites v. M‘Kvilly, Cantrell & 
Cochrane v. Murphy & Bradshaw (19014), 20 R. VP. C. 663. 
Refd. Bradbury v. Becton (1869), 38 L. J. Ch. 57. 

1307. J—REDDAWAY v. BENTHAM THEMp- 
SPINNING Co., No. 1822, post. 

1308. ——-.|—Liresia’s Extract or M4EAT Co., 
Lrp. v. CHEMISTS’ CO-OPERATIVE SOCIETY, LTp., 
No. 1277, avite. 

1309. J—LEVER Broruers, Lrp. v. BED- 

INGFIELD, No. 1329, post. 
_ 1310. .}—(1) On a proceeding for an in- 
junction to restrain a trader from selling goods in 
packets got up as a colourable imitation of pltfs.’ 
goods, if a fraudulent intent is not proved, it is 
necessary to show by positive evidence that some 
person has been deceived. It is not cnough to 
eall evidence that in the opinion of the witnesses 
purchascrs might be deceived. 

(2) Whether a customer would be likely to be 
deceived is not a proper question to put to a 
witness, for it is for the ct. & not for the witness 
to decide, after inspection of the exhibits & paying 
regard to the evidence, whether a customer would 
be likely to be deceived by the make-up of goods. 

(3) Where an action is brought to restrain a 
colourable imitation of the make-up of goods, it 
must be proved beyond question that the goods 
are so got up as to be calculated to deceive. No 
general rule can be laid down, & cach case must be 
judged by its own circumstances.—PAYTON & Co. 
v. SNELLING, LAMParD & Co., [1901] A. C. 308; 
70 J. J. Ch. G44 : 65 L. A 287 3 17 R. P. Cc, (28, 
i. lL. 

-{nnotations :--.48 to (1) Consd. Imperial Tobacco Co. (of 
Creat Britain & Ireland) ». Purnell) (1904), 21 R. P. C. 368, 
Distd. Goddard v. Watford Co-op. Soc. (1924), 41 R.P. C. 
218. Refd. Mdge v. Niccolls, [1911] 1 Ch. 5. As to (2) 
Apld. Alaska Packers’ Apsucn. v. Crooks (1901), 18 R. P. C. 
129. Consd. Lambert & Butler v. Goodbody (1902), 18 
T. Le. RR. 394; Bourne v. Swan & Mdgar, Re Bouine’s 
Trade Mks., [1903] 1 Ch. 211; Welngarten v. Bayor (1903), 
88 L. S.168; Ouvah Ceylon Estates v. Uva Ceylon Rubber 
states (1910), 103... T. 16; Spalding »v. Gamage (1914), 
84 L. J. Ch. 449. Refd. Universal Winding Co. v. Hatter- 
Bloy (1915), 32 Kt. P. CC. 479. As to (3) Consd. Smith’s 
Potato Crispa v. Paige’s Potato Crisps (1928), 45 Rt. B.C. 
182. Refd. Schweppes v. Gibbens (1905), 22 R. P.O. 601; 
Porry v. Hessin (1912), 56 Sol. Jo. 572. Generally, Refd. 
Hennessy v. Keating (1907), 24 Rh. P. C. 484; Thorne 
v. Sundow & Sandow, He ** Health ” Trade Mk. (1912), 29 
kh. P. C. 440. 

1311. .|—BounNngE v. SWAN & EpGAR, Lip., 
Re BOURNE’S TRADE MARKS, No. 1299, ante. 

1312. J— DUNUILLY. BARTLETT & BICKLEY, 
No. 1847, post. 

Deception as to trade name of goods.]— Scc 
Part V., Sect. 5, sub-sect. 4, B. (a), ante. 


Co. v. American 

















(6) Probability of Deception. 
i. In General. 

1813. Sufficient cause of action.}] —A manu- 
facturer restrained from using certain letters & 
figures, which a patentee was in the habit of using. 

If he [deft.] had been in the habit of marking his 
ploughs with only ILH6, & if I could see the marks 


(1912), 21 O. W. R. 640; 3 O. W.N. 
dv 25 0.L. R. 561; 2D. L. R. 830. 





PART V. SECT. 5, SUB-SECT. 5&— pp? h? H 
©: (b) 1. 


1313 i. Sufficient cause of action.}— IND. 


HENNESSY v. WHITE (1869), 6 W. W. 
& A’B. (Kq.) 216.—AUS. 


—WHITWORTH (HER- 
BERT), LTD. v. JAMNADAS LEMCHAND 
MEHTA (1927), I. L. kt. 52 Bom. 228.— 
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so placed that no person could be deceived in 
purchasing the ploughs, then I might refuse the 
injunction as to that part of the prayer. But here 
deft. wants me to decide ab ante that no possible 
use of HH6 may not have the effect of misleading 
persons (SHADWELL, V.-C.).—RANSOME v. BENTALL 
(1834), 3 L. J. Ch. 161. 


1314. ———.]—-CrRAWSsIHAY v. Tuompson, No. 1292, 
ante, 

1815. ——.]—Ropagers v. Now, No. 1017, 
ante. 

1316. ——-.]—ONyYON v. WASHBOURNE (1850), 
14 J. T. O. S. 503. 

1317. }—(1) A manufacturer who has 





adopted a trade mark to designate some particular 
article as made by him has a right to the assistance 
of the ct. to prevent anyone from so using the same 
or any similar mark as to induce purchasers to 
belicve, contrary to the fact, that they are buying 
that particular article to which the mark was 
originally applied. 

(2) In a case, however, where the mark consisted 
of a label in a certain form, & it was shown that 
in very many instances labels the same as or similar 
to it might be sold for a legitimate purpose, the ct., 
in the absence of any proof of actual fraud, refused 
to restrain the printing & sale of such labels until 
the manufacturer, who alleged that they were used 
for a fraudulent purpose, had established his case 
by an action at law.— FARINA v. SILVERLOCK (1858), 
6DeG.M. & GQ. 214; 26L. J. Ch. 11; 271. T.0.8. 
277; 2 Jur. N.S. 1008; 4 W. R. 731; 43 EB. QR. 
1214, I. C. 

Annotations :—As to (1) Consd. Dixon v. Faweus (1861), 3 
KE. & I. 537. Folld. Rodgers v. Rottgen (1889), 6 T. L. R. 
678. Refd. Collins Co. v Cohen (1857), 3 K. & J._428. 
wis fo (2) Apld. Welch v. Knott (1857), 4K. & J. 747. Refd. 
Faring v. Silverlock (1858), 4 K. & J. 650; Cullen t. 
Thomson (1862), 6 1. UV. 870; Woollam vo. Ratcliffe (1863), 
1 Hem. & M. 259. Gencrally, Refd. Churton v. Douglas 
(1859), 28 LJ. Ch. 841. 

1318, —— .1—-The ct. will not restrain the use 
of a label on the ground of its general resemblance 
to the trade mark of another inanufacturer, if 16 
is diflerent in the points which a customer would 
look at in order to see whose manufacture he was 
purchasing.—_BLACKWELL v. CRABB (1867), 36 
L. J. Ch. 504. 

1319. .|—The ct. granted an injunction to 
restrain W. from making up lock plates & levers 
with h.’s trade mark upon them, which he had 
purchased as old iron in market overt, into fire 
arms, & allowing R.’s trade mark to remain on the 
lock plates & levers so as to induce the public to 
believe that the fire arms were manufactured by 
R.—RIcHARDS v. WILLIAMSON (1874), 30 L. T. 
746; 22 W. R. 765. 








1320. ——.]—S1eceEnr v. FINDLATER, No. 1063, 
ante. 
1321. .|—Pltfs. registered a trade mark for 
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worsted goods described as ‘‘ a white selvage on 
each side of the piece having a red & white mottled 
thread interwoven the full length of the selvage 
between the edge of the piece & the edge of the 
selvage,”’ & deposited a specimen at the Patent 
Office Museum. ‘The specimen so deposited was 
undyed, & the selvage was white, the warp being 
white cotton & the woof white mohair, & nearly 
in the middle of the selvage was a compound warp 
thread composed of a thread of white cotton & a 
thread of Turkey red cotton twisted together. 





1813 fii. .}—It is unnecessary in 

a pene off action to prove an actual 
intention to deceive. It is sufficient 
if in the result deception is likely to be 
roduced.—GLENTON & MITCHELL v. 
ae al Tra Co., [1918] W. L. D. 118. 


Part V.—TRADE NAMES AND PassiIna OFF. 


When the goods were dyed black the cotton threads 
took the dye imperfectly, so that the warp threads 
in the selvage became grey, while the woof became 
black, so as to make the selvage dark grey, with a 
dark red mottled line running along it. Defts. 
sold black mohair goods with a dark grey selvage 
of nearly the same shade as that of pltfs., with a 
twisted thread running along its inner edge, 
which thread was originally white, red, & yellow, 
but in the course of dyeing the white became 
dark grey, & the yellow a dark olive, which could 
hardly be distinguished. Pltfs. sought to restrain 
the sale of these goods as an infringement, & moved 
for an injunction. There was evidence that the 
selvage, though not actually white, was what was 
known in the trade as a white selvage :—Jlcld: 
the principles according to which the ct. acts in 
preventing a man from passing off his goods as 
those of another are not altered by the Trade 
Marks Registration Act, 1875 (c. 91), & the question 
could not be disposed of by simple inspection 
of the patterns without considering whether the 
selvage was not according to the understanding of 
the trade, a white selvage, & if it was, then whether 
the differences in quality & position of defts.’ 
mottled thread were sufficient to distinguish defts.’ 
goods from those of pltfs., so as to prevent pur- 
chasers from being misled, & as there was a conflict 
of evidence on these points the motion must stand 
over till the trial, defts. undertaking to keep an 
account.— MITCHELL v. ILENRY (1880), 15 Ch. D. 
181; 43 L. T. 186, C. A. 


Annotations :—Consd. Grafton v. Watson (1504). 50 l.. T. 
420. Refd. Blair v. Stock (1884), 52 L. T. 123; Re Van 
Duzcr’s Trado Mk., Re Leaf’s Trade Mk. (1887), 34 Ch. D. 


623; Jay v. Ladler (1888), 40 Ch. D. 619; Coventry 
Machinists Co. v. Helsby (1896), 13 T. L. RN. 92; Saxlehner 
». Apollinaris Co., [1897) 1 Ch. 893; London General 


Oninibus ('o. v. Lavell, (1901] 1 Ch. 135; Pullman v. 
Pullinan (1919), 36 R. bP. C. 240. 


1322. .|—At the trial of an action for an 
injunction to restrain defts. from passing off their 
goods as those of pitfs.’ manufacture, the judge 
nonsuited pltfs., who admitted that they could not 
prove an intention to mislead, nor that anyone had, 
in fact, been misled. On appeal the nonsuit was 
set aside, & a new trial ordered on the ground that in 
such an action it was only necessary to prove that 
defts.’ goods were so marked, made up, or described 
as to be calculated to mislead, & that there was 
evidence on which this question might have been 
Jeft to the jury. 

If a person sells his goods with the intention of 
deceiving purchasers, of inducing them to believe 
his goods are the goods of another, this is action- 
able, & entitles the latter to recover nominal 
damages, even though no special damage is proved. 
If an article has acquired a distinctive meaning in 
the trade, connecting it with a particular person’s 
manufacture, & another so advertises, or describes, 
or makes up his goods as to lead purchasers to 
believe, or to create a probability of their believing, 
that they are buying the goods of the former, 
when, in fact, they are buying the goods of the 
latter, & this though there is no intention to deceive 
& no special damage proved, a ct. of equity will 
grant relief by way of injunction. The fraudulent 
intention is essential in the first case ; it is unneces- 
sary in the second.—RkEDDAWAY v. BENTHAM 
Hrmp-SPInNING Uo., [1892] 2 Q. B. 6389; 67 L. T. 
301; 8T. L. R. 734; 86 Sol. Jo. 696; 9 R. P. C. 
503, C. A. 


Annotations hae Paine v. Daniells’ Brewcries, Re Paine’s 
Trade Mks., [1893] Ch. 567. Distd. HReddaway v. 
Banham, [1895] 1 Q. B. 286. Refd. Powell v. Birmingham 
Vinegar Brewery -» [1894] 3 Ch. 449; Valentine Mcat 
Juice Co. v. Valentine Extract Co. (1900), 83 L. T. 259; 
Goddard v. Watford Co-op. Soc. (1924), 41 R. P. C. 218. 


1828, J—HamMonp & Co. v. MALCOLM, 
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BRUNKER & Co. & CoLLYNS (1892), 8 T. L. R. 324 ; 
9R. P.C. 301. 
Annotations :—Refd. Re Clay & Bock (1892), 67 L. T. 6143 
Paine’s ‘Trade Mks., Paine v. Daniel’s Breweries 
(1893), 68 L. T. 801. 
1324, .]}—LIEBIG’s EXTRACT OF MEAT Co., 
LTp. v. CHEMISTS’ CO-OPERATIVE Society, LTp., 
No. 1277, ante. 











1325. -}—SAXLENNER v. APOLLINARIS Co., 
No. 1571, post. 
1326. |—C. sold lemonade powder in 


penny packets with a band label round them, the 
etterpress being printed in gold on white glazed 
paper. S. subsequently sold lemonade powder in 
penny packets with a somewhat similar band label 
printed in gold on white glazed paper. C.’s labels 
had ‘‘ Kiffel Tower’ on them. S.’s labels had not 
these words or anything like them. C. commenced 
an action against S. to restrain him from selling 
his packets, as being liable to be passed off as 
pltf.’s packets. No other packets of lemonade 
powder were proved at the trial with labels in 
white & gold except one, which was discontinued 
after the commencement of the action on pressure 
by pltf. Two other penny packets of lemonade 
powder were proved to have been on the market 
before pltf.’s, one only having a band label: —Held: 
pltf. had not established that deft.’s packets were 
liable to be passed off as pltf.’s.—CLARK v. SHARP 
(1898), 15 R. P.O. 141. 

1327. J}—H. & S. took over in 1891 the 
business of The Lion Soap co., & subsequently 
sold ‘‘ Red Lion Soap,”’ ‘‘ Golden Lion Soap,” & 
‘* Lion Carbolic Soap,”’ the first in large quantitics. 
They were the owners of several registered trade 
marks, one being the word “ J.ion,’”’ & the others 
comprising the device of a lion, but they did not 
use any of their trade marks as such upon their 
soap wrappers Their soaps became known as 
‘* fion Soaps.”? K.,a limited co., who dealt in 
arms & ammunition, & had registered & used 
for such goods the trade mark of a lion’s head began 
to sell soap in four different wrappers, unlike H. 
& S.’s wrappers, but having thereon the representa- 
tion of a lion’s head in several places, & in some 
cases with the words ‘“ Trade Mark ”’ attached. 
K.’s name was prominent on their wrappers. 
An action was brought by H. & S. against K. to 
restrain them from infringing pltf.’s trade marks, 
& to restrain them from selling soap in wrappers 
or boxes bearing the device of a lion or a lion’s 
head, & from using the device of a lion & the word 
lion in the course of their trade in soap :—Held: 
pltfs. had not established a case of infringement 
of trade mark, but were entitled to an injunction 
to restrain defts. from selling, or offering for 
sale, soap in the wrappers complained of, or s0 
as to induce the belief that defts.’ suaps were 
manufactured by pltfs.—Honason & SIMPSON 
v. Kynocn, Lrp. (1898), 15 R. P. C. 465. 

1328. -}—The A. asso¢n., an Ainerican Co., 
were the registered owners of two trade marks, 
one consisting of the head of a moose & the other 
a label embodying the first mentioned trade mark. 
Salmon in tins bearing the said label had been for 
many years imported into & sold in the United 
Kingdom. J uring the last five years the whole 
of the tins so imported had been bought by a 
wholesale firm carrying on business in London. 
The assocn. brought an action against C. & Co., 
of Liverpool, who were importing into England 
salmon in tins which in gencral appearance 
resembled pltfs.’ tins, & had a red deer’s head in 
the place where the moose’s head appeared on 
pltfs.’ tins. Pltfs. moved for an interlocutory 
injunction, which defts. resisted mainly on the 
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ground of delay; but defts. also contended that 
as they were selling only in Liverpool & Manchester 
there was no danger of their tins being sold for 
Itfs.. The tins complained of had arrived in 
ingland shortly before the motion was heard, & 
some of them had been sold :—Held: on com- 
parison of the labels, infringement of trade mark 
was not established, but the get up of defts.’ tins 
was such as to deccive an unwary purchaser, &, 
on the balance of convenience & inconvenience, 
an interlocutory injunction ought to be granted 
to restrain defts. from selling the unsold portion 
of the tins which they had imported.—ALAsKA 
PacKERS’ Assocn. v. Crooxs & Co. (1899), 16 
R. P. 0. 503, ©. A.; subsequent proceedings (1901), 
18 hR. P. C. 129+ 
1329. J—A brought an action to restrain 
B. from passing off his soap as A.’s soap by using 
wrappers which were alleged to have been copied 
in many respects from A.’s wrappers, & to be cal- 
culated to deccive, but no actual deception was 
proved. The ct. came to the conclusion that the 
draughtsman who designed B.’s ita Le had used 
A.’8 wrapper when doing so, but that there was no 
probability of deception in the ordinary course of 
business :—//eld: notwithstanding the copying 
of A.’s wrapper, he was not entitled to an injunc- 
tion as L.’s wrapper was not calculated to deceive. 
—LEVER Browirens, Lp. v. BEDINGFIELD (1898), 
80 L. T. 100; 16 BR. P.C. 3, O. A. 


Annotation :-—Folld. Payton v. Snelling, Lampard (1899), 
161T. L. R. 56. 











1330. .}—GooprwIn v. Ivory Soar Co., No. 
1284, ante. 
1331. -—In an action for infringement of 


a trade mark where the infringement is not an 
actual copy of the mark, pltf. must prove actual 
deception or probability of deception.— LAMBERT 
& Borner, Lrp. v. GoopBopy (1902), 18 T. L. R. 
394; 19 R. P. C. 377. 

13832. ].-—B. & S., pltfs., distillers & wine 
& spirit merchants, registered in 1879, o trade 
roark No. 20,505 in class 43 for fermented liquors 
& spirits, including liqueurs, as having been used 
for twenty-five years prior to 1879. The mark 
comprised a cat with one paw uplifted standing 
on a barrel placed on its bilge. Swectened gin, 
one of the articles sold by them, had long been 
hnown as “ Old Tom,” & with the mark they 
associated those words. In addition to selling 
gin they in 1893 began to sell a liqueur called 
** Sloe Gin”? under their mark with suitable letter- 
press. Deft. I., in Nov. 1899, commenced to sell 
sloe gin under a label containing thereon a cat 
looking out of a barrel with the words ‘ Cat 
Brand” on a scroll underneath it. No manu- 
facturer’s name appeared on the label, but there 
were the words, ‘‘ Specially prepared & bottled for 
A. C. Huddart.’? Hf. obtained the article bottled 
& labelled from M. ]). & co. M. D. & co., in 
response to a letter of complaint addressed to H., 
accepted the responsibility, gave H. an indemnity, 
claimed that the label complained of was their 
ordinary label used by them in their trade since 
1876, & that it had been adapted for sloe gin 
by the addition of suitable letterpress. In 1887 
M. I). & co. had applied to register a trade mark 
consisting of a cat & barrel. The application 
was refused on the ground that the mark was 
calculated to deceive. They, however, continued 
to use the mark, & placed upon their label the 
word ‘ Registered.”’ It was suggested by them, 
in answer to pltfs.’ inquiries, that this meant 
copyright registered. No registration, however, 
antcrior in date to Feb. 4, 1899, was produced at 
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the trial. M.D. &co., who were not defts., sought 
to prove that a cat & barrel label was common 
to the spirit trade, & that pltfs., with knowledge 
of its use, had not been vigilant. They contended 
also that at the date of registration pltfs. did not 
manufacture ‘‘ Sloe Gin,’’ & that they could not 
claim the exclusive use of the mark for all articles 
in the class. Pltfs. contended that M. D. & co.’s 
user had been acquired in fraud of them by the 
use of the word ‘ Registered ’’; & there was no 
satisfactory evidence of the user of similar marks ; 
& claimed that they, pltf., had acquired an 
exclusive reputation for goods of the same descrip- 
tion as gin under the designation ‘‘ Cat Brand ”’ 
or “ Cat & Barrel Brand ”’:—Held: the label 
complained of was an infringement of pltfs.’ 
reyistered trade mark, & also was calculated to 
mislead & to induce the belief that; goods so 
labelled were the manufacture of pltfs. An 
injunction was granted.—-Boorp & Son v. Hup- 
DART (1903), 89 L. T. 718; 20 T. J. BR. 142; 48 
Sol. Jo. 143; 21h. P. C. 149. 

Annotation Rell, Re Bagots, Hutton’s Trade Mk., [1916] 


1333. .]—Pitfs. in Jan. 1902, commenced 
to make & sell materials for the repair of pneumatic 
tyres packed in tin boxes of a certain colour, shape 
& design. They claimed that, until the wrongful 
acts of deft., such boxes were used exclusively 
by them. In 1903 deft. sold inferior materials 
for the same purpose in boxes closely resembling 
those of pltfs. :— Held: (1) there was an intention 
to imitate; (2) intention to deceive might be 
inferred from the circumstances of the case 
although no case of actual deception was proved 3 
(3) deft.’s boxes were calculated to deceive. An 
injunction was granted; but no Order was made 
for the delivery up of boxes which offended against 
the injunction because pltfs. had neglected to 
take action for six months after they became aware 
of the imitation.—CouNrTy CHEMICAL Co., LTD. v. 
FRANKENBURG (1904), 21 R. P. C. 722. 

1334, — -~.J|—S., a limited co., sold soda water 
in bottles with a neck label round them, the body 
of the label being of chocolate colour, with a white 
border & a red medallion in the centre of the label. 
G. subsequently sold soda water in bottles with a 
somewhat similar neck label round them of the 
same colour, & with a central red medallion. 
S.’s labels had ‘‘ Schweppes’ Soda Water ”’ printed 
on them in white characters. G.’s had ‘‘ Gibbens’ 
Soda Water.’”’ The medallions in the centre also 
differed :—Held: a fraudulent intention on the 
ede of deft. ought not to presumed, & deft.’s 

abels were not calculated to mislead.—SCHWEPPES, 

Lp. v. GIBBENS (1905), 22 R. P. OC. 601, I. L. 

Annotations :— pid. Smith’s Potato eae i v. Paige’s Potato 
Crisps te 5 R. P. C. 132. Refd. nn ting 


e reed v. Kea 
1907), 25 R. P. C. 861; Kdge v. Niccolls, (1911} 1 Ch. 5. 
entd. La Radiotechnique v. Weinbaum, [1928] Ch. 1. 


1335. }—The B.S.A., Ltd., manufactured 
& sold parts & accessories including spanners, & 
ut upon them the letters B.S.A. & these letters 
1ad become associated with the co. & its goods. 
On its spanners, however, the letters did not 
appear alone, but in conjunction with a trade 
mark consisting of three filed rifles. The co. 
brought an action for passing off against a firm 
which had made spanners with the letters ‘' B.S.A.”’ 
on them, meaning, as they said “ Best All-Round 
Spanners.”’ They discontinued so doing before 
action, but claimed a right to do so. It was con- 
tended for defts. that the articles could not be 
mistaken when compared; that there was no 
evidence that pltfs.” spanners were ordered as 
‘““B.S.A.” Spanners; & that there was no pro- 
bability of confusion. No actual deception was 
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proved :—Held: although no deliberate intention 
to deceive had been established, the letters 
‘‘B.S.A.” were calculated to cause defts.’ goods 
to be confused with pltfs.’—BimMINGHAM SMALL 
Arms Co., LTp. v. WEBB & Co. (1906), 24 R. P. C. 


27. 

1336. .]|—Pltfs., who were manufacturers 
of steam motor cars, & who alleged that their cars 
had become known as ‘‘ Miesse Cars ”’ brought an 
action against the Miesse Petrol Car Syndicate, 
Ltd., to restrain them from using the word 
‘‘ Miesse ’’ in connection with cars sold by them. 
Defts. were the agents in this country of one 
Miesse & were selling motor cars as ‘ Micsse 
Petrol Cars.” 

Pitfs. moved for an interlocutory injunction :— 
Held: having regard to the difference in the goods 
no passing-olf had been establisled.—TURNER’S 
Motor MANUFACTURING Co., LTD. v. MIESSE 
PEetrrRoY CAR SYNDICATR, Lrp. (1907), 24 R. P. C. 
531. 

1337. |—VAN ZELLER v. MASON, 
& Co., No. 1238, ante. 

1338. .}) — Wiutiams (J. B.) Co. v. 
Bronniey (L.) & Co., Lrp., Wintntiams (J. B.) 

10, v. WILTIAMS, No. 1152, ante. 
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1339. -}—Price’s PATENT CANDLE Co., 
Trp. v. OGsTton & TENNANT, LTp., No. 1082, 
ante. 

1340 -|}—The St. M. M. Co. made & sold 





golf balls & put upon them ‘ The Colonel” & the 
word ‘‘ Colonel ’’? had been registered by the co. 
as a trade mark for golf balls. The co. brought 
an action for infringement of trade mark & for 
passing off ; the complaint being founded on the 
sale of ‘‘ Colonial’’ golf balls by defts. The 
‘““ Colonial ”’ balls were sold at ls. & the ‘‘ Colonel ”’ 
at 2s. & 2s. 6d. There was evidence adduced by 
defts. to show that no confusion was likely on 
account of the difference in the names & also in the 
price :—IJTeld : the words ‘‘ Colonel ”’ & ‘‘ Colonial ”’ 
could not readily be mistaken the one for the other ; 
in the name up & concomitants of their sale defts.’ 
balls were essentially distinct from pltf{s.; pltfs. 
had not proved confusion ; it was impossible in the 
absence of gross fraud on the part of the vendors, 
for which defts. would not be responsible that 
their balls could be passed off as pltfs.’; defts. had 
not been guilty of passing off, nor had they 
infringed pltfs.’ trade mark.—Str. Munao MANU- 
FACTURING Co. v. VIPER & RECOVERING Co. (1910), 
27 R. P.O. 420. 

1341, -|—Wright, Crossley & co., spice 
merchants carrying on business in lL, who were 
pitfs. in the action, had used continuously since 
1875, on their packages of semolina a certain 
distinctive label printed in a particular combina- 
tion of colours, & in 1908 they registered the same 
as a trade mark. In 1901 deft. commenced to 
use for packets of ground rice a label which pltfs. 
considered to be so similar to theirs in the com- 
bination of the colours that they complained of 
it as an infringement & deft. withdrew the label. 
In 1905 deft. commenced to sell semolina in packets 
& adopted a label which pltfs., who only became 
aware of its use in 1909, contended was practically 
a copy of the one withdrawn in 1901, & was an 
infringement of their rights:—Held: the label 
issued by deft. was calculated to mislead pur- 
chasers & an injunction was granted.— WRIGHT, 
ee & Co. v. BLEZARD (1910), 27 R. P. C. 


1342. |—P., the owner of Letters Patent 
for improvements in tobacco pipes, granted to 
A. F. & co. a sole & exclusive licence for the manu- 
facture of such goods as were the subject of the 
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invention, & at the same time handed over to them 
a letter from Sir M. M. which referred to the 
invention in terms of approbation. <A facsimile 
copy of this letter appeared on all the boxes used 
by A. F. & co. Some time after the expiry of 
the patent P. commenced to manufacture & used 
a get-up similar to that which A. F. & co. had 
adopted from the first. A. F. & co. brought an 
action against P. to restrain him from passing off, 
& 1. counterclaimed to restrain A. I’. & co. from 
using the letter, which he alleged was only intended 
to be used during the continuance of the licence 
& had not been an absolute gift to A. F. & cow; & 
he also alleged he had invented the get up at the 
time the licence was granted :—Held: the get-up 
used by P. was calculated to deceive, & there was 
no copyright in the letter, the substance of which 
might be used by any one. An injunction was 
granted. —ADOLPH FrRANKAU & Co., LTD. v. 
PFLUEGER (1910), 28 R. P. C. 180. 

1343. -]—In 1900 pltfs., an American firm, 

commenced to sell on the Knglish market hooks 
& eyes affixed to cards on the top of which was 
printed the word ‘“‘ Mutual.” At the bottom of 
the card appeared the words “‘ Rust ? Never!”’ 
To an ordinary person the name would appear to 
be distinctive. Pltfs.’ name was printed in large 
letters on the back of the card, but pltfs. attached 
no importance to this. In 1905, pltfs. commenced 
to sell to one firm similar cards having the name 
of ‘‘ Welbeck ” instead of ‘‘ Mutual.” In 1908 
defts., an English firm, at the suggestion of a 
person who had formerly been employed by pltfs., 
commenced to sell hooks & eyes of the same type, 
on sitnilar cards, each card having printed on it at 
the top the word, ‘‘ Climax,” & conspicuously at 
the bottom the words “ British Make.” It was 
found that defts. object in this was to gain what- 
ever advantage there might be inselling Knglish as 
opposed to foreign goods. The evidence showed 
that hooks & eyes were generally asked for by 
name, sometimes by reference to the words 
“Rust ? Never!’’ sometimes by reference to the 
white card. Prior to 1905, hooks & eyes had been 
sold in bulk, but generally by the pound weight 
& in boxes. In that year pltfs. commenced to 
sell them in packets or cartons cach containing a 
great gross. At each end of the packet they 
lela a description of the goods, e.g. ‘ white 
yrass,”’? the trade or standard number of the 
hook; a picture of the hook or eye; the words 
‘‘ One great gross,’’ &, at the bottom, the words 
‘‘ Made in U.S.A.” At first the carton bore pltfs.’ 
name, but this was dropped in 1907. 

In 1909 defts. copied pltfs.’ carton in every 
material respect, except that the words ‘‘ Made in 
England ”’ appeared instead of ‘‘ Made in U.S.A.” 
Plitfs. claimed novelty (a) in the use of cartons for 
hooks & eyes; (0) in the marking of the carton at 
both ends; & (c) inthe marking of the carton itself‘ 
instead of attaching a label ~—Held: purchasers 
who asked for “ Mutual” or for cards with the 
words ‘“ Rust? Never!’ could not be deceived 
by the ‘“ Climax ’’ cards, & those who asked for 
white cards who were familiar with ‘‘ Mutual ”’ 
could not be deceived into believing that ‘‘ Climax ”’ 
were ‘‘ Mutual,” having regard especially to the 
prominence given by defts. to the words ‘‘ British 
Make,”’ & the claim for passing off by means of 
the cards failed; although there was novelty as 
regards the sales in bulk in points (b) & (c) there 
was nothing distinctive of pltfs.’ goods in their 

et up, inasmuch as pltfs.’ cartons did not bear 
heir name, & no purchaser would believe that in 
purchasing hooks & eyes so put up in bulk he was 
getting goods of a particular maker, & this claim 
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Sect. 5.— Passing off: Sub-sect. 5, C. (b) i. & ii.} 
for passing off also failed.—Dr Lona Hook & EvE 
rit v. NEWEY Brotiers, Lrp. (1911), 29 R. P. C. 








1344, J—Re “ Carvino” TrapE MAnk, 
No. 1263, ante. 
1345. .|—Pltfs.’ predecessor in business 


took out a patent, which was revoked before pltfs. 
took over the business, for parcelling up blue or 
other colour in a porous cloth or bag with a handle 
attached to it, so that the colour could be dis- 
solved in water without staining the hands of 
the operator. During the continuance of the 
patent & for cighteen years after its revocation 
plitis. & their predecessor in business sold laund 
blue put up in a calico bag with a wooden stic 
attached to it of the kind shown in the drawings 
annexed to the specifications. These bags bore 
no name, but the yet-up, of which the stick 
was the distinctive feature, had become identified 
in the mind of the public with pltfs.’ goods. Defts. 
exactly imitated the get up of pltfs.’ goods, except 
that they attached to the bags a label bearing their 
name. Pltfs. moved for an injunction to restrain 
defts. from passing off their Jaundry blue as pltfs.’ 
by imitating the get-up of pltfs.’ goods, but they 
disclaimed any monopoly in the use of any stick 
for the get-up for laundry bluc:—/eld: defts. 
were not entitled to appropriate pltfs.’ get-up, 
either on the ground of the abortive patent or on 
the ground that the stick was an article of utility ; 
defts.’ get-up was calculated to deceive, the 
addition of the label, in the circumstances, not 
being a sufficient distinction; & defts. ought to 
be restrained by injunction. 

If the only question were how far defts.’ goods 
were likely to be mistaken for pltfs.’ by the whole- 
sale & retail dealers I think there would be a 
difficulty in suggesting that defts. had not 
sufficiently distinguished their goods from those of 
pltfs., for those connected with the trade have the 
requisite trade knowledge to protect them. Not- 
withstanding this, it may well be that purchasers 
from the retail trade, that is to say, the public 
buying over the counter, may be deceived ;_ they 
have not the requisite trade knowledge to protect 
them & in this case the ultimate purchasers are 
those who are of final importance to pltfs. (LLonn 
GORELL).—WILLIAM Hnpar & Sons, Lrn. v. 
WILLIAM Nicconis & Sons, LTp., {19ll] A. ©. 
6903; 801. J. Ch. 744; 105). 7.459; 277.1. R. 
555; 55 Sol. Jo. 737, If. 1. 











1346. J—Perry & Co. v. Wesstn (T.) & 
Co., No. 1301, ante. 
1347, .}—PItf. had since 1912 sold tobacco 


pipes of his own manufacture, marked on the 
mouthpiece with a white spot with the addition 
of the words ‘f Dunhill, oondon,”’ & had sold very 
large quantities of pipes & other smokers’ requisites 
so marked. The minimum price of pltf.’s pipes 
was £1 ls. Evidence was given that a white spot 
on a pipe was identifled in the minds of the public 
with pltf.’s goods, & that pltf.’s pipes were asked 
for as “ white spot pipes’”’ & sometimes, more 
particularly by ladies, as ‘‘ spot pipes.’’ The 
business of deft. firm was purchased in 1901 by J. 
who had continuously carried on business under 
the firm name since that date. In May, 1920, 
deft. registered the name “ Barbic’’ as a trade 
mark, & in Sept. of that year deft. put upon the 
market, a tobacco pipe manufactured for him & 
marked upon the mouthpiece with a red spot, & 
also marked on the stem, on one side with the 
word “‘ Barbic’’’ & on the other with the name & 
address of deft. firm. These pipes were sold at 
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128. 6d. Pltf. alleged that the spot on deft.’s pipe, 
though of a different colour from pltf.’s spot, was 
calculated to deceive & brought an action for 
passing off. At the trial pltf. further alleged that 
the red spot had been adopted by J. with a fraudu- 
lent intention :—Held: (1) a red spot was placed 
on deft.’s pipes with no thought or intention of 
confusing deft.’s pipes with pltf.’s pipes ; (2) the 
identification mark of pltf.’s pipes was not a 
spot but a white spot; no clear case had been 
established of an intending purchaser of a pltf.’s 
pipe finding himself deceived by reason of the red 
spot into buying a deft.’s pipe; (3) a trap display 
in a tobacconist’s window consisting of three of 
ae pipes & three of deft.’s pipes, each pipe 

earing a similar price ticket, except as to price, 
which led to a customer asking for a 12s. 6d. 
Dunhill, was too well baited to assist in proving 
deception ; pltf. never having put any spot on his 
pipes but a white spot & the only point of similarity 
between pltf.’s & deft.’s pipes being a spot, the 
evidence failed to justify the claim that, where the 
essence of a mark of origin is its particular colour, 
a similar mark of a wholly different colour would 
indicate the same origin, & the action must be 
dismissed with costs—DUNHILL v. BARTLETT & 
BICKLEY (1922), 39 R. VP. C. 426. 

1348. -3—In 1907 plitfs.? predecessor in 
business registered as a trade mark the number 
‘999 ”? in respect of cigarettes. At the same time 
he also registered the numbers ‘‘ 111,’ ‘ 222,” 
& 555” for the same goods. Vltfs. were the 
registered proprietors of all these marks, & also 
of marks which ineluded the numbers ‘ 333,” 
444,” “ 666,” & ‘777, but in each case with 
a disclaimer in respect of the numbers. The 
number ‘‘ 999,’ as also ‘' 555,’’ was used for cer- 
tain of the ‘‘ State Express” cigarettes sold by 
pltfs., such cigarettes being Virginia cigarettes, 
‘999 being for a higher priced cigarette than 
'555." In 1922 deft. co. decided to bring out, 
& subsequently sold, Turkish cigarettes on the 
boxes & packets of which they put the number 
“99” & ‘double nine.” The boxes & packets 
bore prominently the name ‘‘ Lucana’”’ & defts.’ 
name & registered trade mark, & the get-up of 
them was quite different from that of pltfs.’ 
boxes & packets of their ‘ 999” cigarettes, & the 
price was considerably less. Defts. had had for 
some time previously on the market Virginia 
cigarettes bearing the number ‘‘ 66”’ & the word 
‘‘Tucana.” DPitfs. brought an action against defts. 
for infringement of their trade mark “ 999” & 
for passing off. It was contended for pltfs. that 
they were the only firm in the tobacco trade that 
used a serics of recurring numerals & that any 
number consisting of recurring nines would lead 
to deception & confusion, & that their ‘ 999 ” 
cigarettes had come to be so asked for by customers 
that confusion would result. It was admitted 
that the use of numbers was common in the trade, 
& there was evidence of the use of a single “9” 
(inter alia) by a co. closely associated with defts., 
& of several instances of double recurring 
numerals, including in one case the number “ 99.” 
At the trial pltfs. alleged a dishonest intention on 
the part of defts.:—Held: there was no ground 
for the charge of dishonest intention; the idea 
of pltfs.’ trade mark was, at most, triplication & 
there was no infringement of pltfs.’ trade mark 
“999”; pitfs.” ‘999’ cigarettes were usually 
asked for as ‘‘ State Express ’”’ cigarettes with a 
reference to the number & there was no short term 
without any reference to ‘‘ State Express’”’ by 
which those cigarettes were generally known to the 
public; & there was no risk of deception or con- 
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fusion.—ARDATH Topacco Co., Lip. v. SAN- 
DORIDES (W.), Lrp, (1924), 42 R. P. C. 50. 

1349. -|—Smitn’s Potato Crisps, LTpD. v. 
PAIGE’s PoTATO Crisrs, Lrp., No. 1426, post. 

1350. -|—In 1926 pltfs. registered a trade 
mark consisting of the words ‘“‘ Silent Knight ”’ for 
cooking & heating apparatus in class 18. later 
in 1926, defts. applied to register a trade mark 
consisting of the device of a chess knight for the 
same class, with the words ‘‘ Red Knight,’”’ but on 
pltfs. objecting, the application was amended by 
striking out those words, pltfs. understanding, 
that it was defts.’ intention not to use the words 
‘Red Knight.’ In an action for infringement 
of pltfs.’ trade mark & passing off, pltfs. alleged 
that defts. had, since registration of their trade 
mark, advertised their gas stoves in connection 
with the words ‘‘ Red Knight,’’ & they moved to 
expunge defts.’ trade inark. Defts. gave notice 
of motion to expunge pltfs.’ trade mark, but that 
was not pressed at the trial. There was evidence 
of actual confusion of the names “ Silent Knight ” 
& ‘ Red Knight’ :—Held: pltfs.’ trade mark 
had been infringed, defts. had intended pltfs. to 
understand that defts. would discontinue the use 
of the words “ Red Knight’? in connection with 
their stoves, & defts.’ device & the method in which 
they used it were calculated to deceive. Injunc- 
tions restraining infringement & passing-off were 
granted.—ForRTH & CLYDE & SUNNYSIDE JRON 
Cos., Lrp. 7. SuGG (WILLIAM) & Co., Lrp. (1928), 
45 R.2P. C. 382. 

Deception as to trade name of goods.] — Src 
Sub-sect. 4, B. (b), ante. 








li. Test to be Applied. 

1351. Deception of ultimate purchaser.) — 
WYLAM ” CLARKE, [1876] W. N. 68. 

1352. -I—EbGE v. JOUNSON, No. 1296, ante. 

1353. ——— Native purchaser—Not persons know- 
ing English.}|—W., manufacturers of French polish, 
exported it to India under an English label, printed 
on which were two red medals. The polish 
acquired a high reputation. No other polish in 
Bombay had a mark similar to the two red medals, 
& W.’s polish became known to the natives as 
“Lal Mohur” or ‘Lal Chap.’ “ Lal Mohur” 
meaning red medal: ‘‘ Lal Chap’? meaning ‘ red 
stamp.” The two terms in the Bomnbay market 
came to denote W.’s polish. ‘T. having used a 
label on polish different from W.’s, except in having 
two red medals, was restrained by injunction. 
G. who had first attempted to obtain orders for 
polish with a white label but unsuccessfully, then 
imitated T.’s label, & exported polish to Bombay 
with a label bearing a balloon & two red medals. 
W. commenced an action against G. to restrain 
him from exporting polish not pltfs.’? as ‘“ Lal 
Mohur,” & from so labelling his polish that 
same might be passed off as ‘‘ Lal Mohur.”’ Evi- 
dence was adduced by pltfs. as to the deception 
caused by G.’s new label :—Held: though deft.’s 
label placed side by side with pltfs.’ would not 
be likely to deceive most Englishmen, it would 
enable defts.’ polish to be passed off on the natives 
as & for the pltfs.’ polish, & the defts.’ polish had 
actually been so passed off & sold as “ Lal Mohur ”’ 
& “Lal Chap,” that the user of this label was 
fraudulent on the part of defts.’; it was no argu- 
ment for defts. to say that pltfs. were secking to 
obtain a monopoly for red marks of every kind 
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in the Bombay market, & an injunction should 
be granted.—WILKINSON v. GRIFFITH (1891), § 
R. P. C. 370. 

1354. Or persons in trade.|— 
An imitation of a trade mark will be restrained by 
injunction if it is likely to deceive the ultimate 
purchaser of goods. 

Where pltfs. had acquired a trade mark for goods 
manufactured for the Indian market, defts. were 
restrained from the use of a mark calculated to be 
mistaken for pltfs.’ by ignorant natives, though 
not by any one in the trade or able to read English. 
— JOHNSTON v. ORR EWING (1882), 7 App. Cas. 
ree! ee J. Ch. 707; 46 L. T. 2163; 30 W. R. 

7, HW. 7. 


Annotations :—Apld. Singer. Manufacturing Co. v. Loog 
1882), 8 App. Cas. 15. Distd. Upper Assam Tea Co. 1, 
erbert (188¥), 7 Rt. P. C. 183. Folld. Wilkinson +. 
Griffith (1891), 8 R. P. C. 370. Apld. Paine v. Daniells 
Breweries, Re Paine’s Trade Mks., [1893] 2 Ch. 567; 
Powell v. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 
Reddaway v. Banham, [1896] A. C. 199. Refd. 
Read v. Richardson (1881), 45 L. T. 54: Somerville v. 
Schembii (1887), 12 App. Cas. 453; Baker v. Rawson, 
Re Baker’s ‘rade Mks., Re Rawson’s Appin. (1880), 60 
Ji. J. Oh. 49; Montgomery 7. Thompson, (1891] A. C. 217 ; 
Reddaway v. Bentham Hemp-Spinning Co., [1892] 2 


39: Re Doxter’s Appln., Re Willis’ Trade Mka., 


Q. B. 639 

[1893] 2 Ch. 262; te La Soc. Anon. des Verricres de 
PEtoile Trade Mk., [1894] 1 Ch. 61; White v. Mellin 
(1895), 64 lL. J. Ch. 308; Bourne v. Swan & Kdgar (1902), 
52 W. R. 213; Grand Hotel Co. of Caledonia Springs +. 
Wilson, [1904] A. GC. 103; Hennessy v. Keating (1908), 
on bP. C. 485; Boord v. Bagots Hutton, [1916] 2 A.C, 


1355. -——.J]—-Pltfs. have the trade merit, 
whatever it may be, of first putting ‘‘ Sparkling 
Lime Wine ” on the inarket ; & they say, & there 
is no reason to doubt it, that they have got together 
a very considerable trade in the sale of this bever- 
age. The mode in which they have to shape their 
case, speaking of the motion, is by saying that 
defts. have imitated what is commonly termed, &, 
after all, I do not know a better term than the 
popular one, their ‘‘ get-up ”’ so as to be calculated 
to deceive the persons buying, which would really 
mean the ultimate customers, into the belicf that 
the goods which defts. offer for sale are the goods 
of pltfs. (Ciuirry, L.J.). 

You have to consider what is likely to he done 
in the ordinary course of business by the retail 
dealer . . . who will put anything down on the 
counter before a customer in such a manner that 
the customer docs not always get the opportunity 
of examining. The customer rarely, if ever, has 
the opportunity of putting the two things in the 
same shop one by the side of the other (Curry, 
J..J.).—-PACKHAM & ('o., LTD. v. STURGESS & CO, 
(1898), 15 BR. BP. C. 669, C. A. 

1356. J|—WILLIAM Epur & Sons, Lrp. v. 
Winttam Nicconis & Sons, Lrp., No. 1345, ante. 

1357. .|—lltfs. in an action for passing off 
& infringement of their trade mark ‘ Selvyt”’ 
had long sold their polishing cloths for (inter alia) 
polishing spectacles & cyeglasses got up in squares 
of different sizes with printing in brown ink in a 
centre square & border lines in brown ink, outside 
which lines appeared the words ‘‘Selvyt’”’ & 
‘““ A Polishing Cloth Superior to Chamois Leather,” 
The colour of the cloths was buff. Defts. made & 
sold polishing cloths for spectacles & cyeglasses of 
a colour similar to pltfs. & with printing in brown 
ink in a centre square & alleged that these features 
were common to the trade & were adopted by 
their printers without any special instructions 
from them. 
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Pltfs. contended that, although they had no 
monopoly in the colour & size of their cloths, yot 
it was incumbent on any one who adopted their 
size & colour to take care that they sufficiently 
distinguished their goods :—Held: there had been 
no attempt by defts. to produce a get-up for the 
purpose of deceiving, & there was no evidence 
of anybody having been deceived. 

In my opinion, pltfs. have ontirely failed to 
make out any case of a get-up calculated to deceive 
the public. The case docs not stop there. The 
general public is not really in this case at all. 
Nobody pretends that any member of the general 
public was deceived. The only market which we 
have to deal with in this case is the market between 
the producers, in the one case the pltfs., in the other 
case the defts., & the opticians, & I cannot see 
one atom of evidence that, in the way in which 
defts. sell their goods, there was any possibility of 
deception of the opticians to whom they sold them. 
In most cases we do not look to that in a passing 
off case ; we look to the trade with the ultimate 
purchasers, with the members of the genera] public. 
But this is a case where that element does not come 
in (FLETCHER MOULTON, L.J.).—JONES BROTHERS, 
itp. v. ANGLO-AMERICAN OpricaL Co. (1912), 29 
R.P. C. 361, C. A. 

1358. Test by the eye.|—The ultimate test is by 
the eye, & in this case, although there are con- 
siderable differences, the resemblance in the gencral 
effect is calculated to deceive the unwary pur- 
aaa ONES v. ITALTLWORTH (1897), 14 RB. P. OC. 
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1359, Circumstances of case considered.) — | 


PAYTON & Co. v. SNELLING, LAMPARD & (Co., No. 
1310, ante. 

1360. Deception of intelligent customers —Know- 
ing distinguishing features.|—The A. assocn., an 
American co., were the registered owners of two 
trade marks for canned salmon, one consisting 
of the head of a moose & the other a label embody- 
ing the first-mentioned trade mark in a disc, & 
the words ‘‘ Moose Wead Brand” & the name 
of a canning co., with other features, principally 
common to the trade. Salmon in tins bearing the 
label had been for many years imported into & sold 
in the United Kingdom. During the last five 
ee the whole of the tins so imported had been 
sought bya wholesale firm carrying on business in 
London. The assoen. brought an action against 
O. & co., of Liverpool, who were importing into 
Iingland salmon in tins which had a red deer’s 
head in a disc in the place where the moose’s 
head appeared on pltfs.? tins with the words 
““ Deerhead Brand’ & the name of the packers, 
with other features which were common to the 
trade. Pltfs. relied both on trade mark & passing 
off:—JTeld: there was to the eye no probability 
of defts.’ tin deceiving, & there was no evidence 
that it would deceive an intelligent customer who 
knew the distinguishing features of pltfs.’ tin.— 
ALASKA Packrrs’ Assocn. v. CROOKS & Co. 
(1901), 18 R. P. C. 1293; previous proceedings 
(1899), 16 R. P. C. 508, CL. A. 


—_— 


D. Particular Instances. 
(a) Advertisements. 

1361. Advertisement calculated to deceive—By 
proprietor of one of two rival works.|—-Where 
there are two rival works, the ct. will restrain the 
proprictor of one of them from advertising it in 
terms calculated to induce the public to believe 
that it is the other work, but will not restrain him 
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from publishing an advertisment tending to dis- 
parage that other work.—SEELEY v. FISHER (1841), 
11 Sim. 581; 10 L. J. Ch. 274; 59 BH. BR. 998, L. C. 

1362. Imitation of method of advertising—Use of 
similar phrase—User established before plaintiff’s 
user.|—-A firm of boot manufacturers alleged that 
they had invented & used as their trade mark the 
phrase, ‘‘ Fair wear or a free pair,” & they com- 
menced an action against a firm of retailers of bocts 
& shoes, complaining of the use by defts. of the 
same phrase in connection with the sale of boots 
& shoes, & claiming an injunction against its use 
& against defts. representing their business to be 
connected with pltfs.’ business :—Held: the evi- 
dence established user of the phrase prior to pltfs.’ 
user by other persons. The action was dismissed 
with costs.—MIDGLEY (S. T.) & Sons, Lrp. v. 
Morris & CowpERy (1904), 21 R. P. C. 314. 

1363. ——— Similarity of form.]—Pltf. had 
devised a novel but unregistered scheme of 
advertising the sale of his packets of garden seeds 
by inserting in numerous newspapers a ‘‘stereo- 
typed’? combination of lengthy Ictterpress sur- 
rounded by pictures of objects, any one of which 
he offered as a premium to purchasers. Deft. 
issued advertisements in precisely similar form, 
including the pictures & the arrangement, except- 
ing that he substituted a new name for the seeds 
& a slightly different condition for earning the 
premium, & put his trading name at the foot of 
the advertisements. In an action for an inter- 
locutory injunction :—Held: deft. had done 
nothing misleading which could injure any property 
in pltf., so that no injunction could be granted.— 
WERTHEIMER v. STEWART, COOPER & Co. (19086), 
23 R. P. C. 481. 


(b) Goods Passed Off as Superior Class. 


1364. Sale of inferior class of goods as superior 
class.|—T’ltfs., who were distillers of Scotch 
whisky, & sold a whisky of a special quality known 
as “‘ Teachers’ Highland Cream Whisky,’’ brought 
an action against defts., who owned or had the 
control of a large number of public houses, & 
alleged that defts. had sold inferior whisky, either 
of pltfs.’ manufacture or of other persons, as 
‘Teachers’ Highland Cream Whisky,” & claimed 
an injunction & other relief :—-Held: on the 
evidence, although it was not established that 
defts. had sold as Teachers’ whisky, whisky not 
emanating from Teachers’, yet it was proved that 
defts. had sold inferior whisky as Teachers’ better 
class whisky, & an injunction & an inquiry as to 
damages were granted.— TKACHER v. LEVY (1905), 
23 RR. P. C. 117, 

Annotation :— Distd. Hunt, Roope, Teage v. hrmann, [1910] 

2 Ch. 198. - 


1365. .|—Pltfs.. who were manufacturers 
of footballs & other athletic goods, sued defts. for 
passing off certain of pltfs.’ old & discarded foot- 

alls as their new & improved balls. Jt appeared 
that certain balls manufactured by pltfs. in 1910 
sealed by the name of ‘“ orb’’ had been sold by 
them to a firm of waste rubber merchants on 
account of their being considered unsatisfactory 
& anew & improved ball was made & sold by pltfs. 
as the ‘“‘ Improved Orb.’’ Defts. purchased from 
the waste rubber merchants the discarded balls 
& advertised & sold them under the name of 

Improved Orb.” Defts. admitted they were 
wrong in describing them as ‘‘ Improved Orb ”’ 
& withdrew the advertisement; for a time they 
advertised & sold them as “ orb”’ balls & claimed 
the right to do so. At the trial it was held by 
SaARGANT, J., that defts. had not by their second & 
corrected advertisement shown to the public that 
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the balls which were then advertised were different 
from those to which the first advertisement would 
be taken to refer & that the second advertisement 
was therefore likely to deceive. An injunction in 
a special form was granted & an inquiry as to 
damages was ordcred & pltfs. were given the costs 
ofthe action. Defts. appealed to the Ct. of Appeal. 
It was held that pltfs. were not entitled to an 
injunction or damages. The appeal was allowed 
with costs. Pltfs. appealed to the House of Lords. 
It was held that pltfs. had established a case of 
misrepresentation calculated to produce damage 
& that they were entitled to an injunction & to an 
inquiry as to damages at their own risk. The 
appeal was allowed with costs & judgment of 
SARGANT, J., was restored. On the inquiry it was 
found that pltfs. were entitled to £5,000 in respect 
of their loss of profit on sales of ‘‘ Sewn Orb,’’ or 
improved orb, footballs which would have been 
effected but for the acts of defts. the repetition 
whereof was restrained by the order & to £2,000 
for injury to pltfs.’ reputation. Jefts. moved that 
the finding might be varied or discharged & pltfs. 
moved that it might be adopted. It was held on 
the hearing of the motions by YOUNGER, J., that 
the alleged wrong consisted in advertising an 
article sold by pltfs. at a price less than they 
charged for it & was not actionable in the absence 
of fraud, that the alleged loss of profit even if 
proved was not recoverable, that if any damages 
were recoverable on that head the measure was 
the costs to pltfs. when defts.’ advertisements were 
published of issuing counter advertiscinents & 
that £100 was a sufficient payment on that head, 
that the alleged injury to pltfs.’ reputation was 
not within the scope of the action & had not been 
proved & that as defts, had paid £250 into ct. they 
were entitled to the costs of the inquiry & motions. 
Pitfs. appealed :—Held: (1) defts. were liable for 
all loss actually sustained by pltfs. which was the 
natural & direct consequence of the unlawful act 
of deft. including any loss of trade actually suffered 
by pltfs. either directly from the acts complained 
of or properly attributable to injury to pltfs.’ 
reputation, business, goodwill & trade & business 
connection caused by the acts complained of ; 
(2) the assessment of damages on the basis of the 
cost of counter advertisement was erroneous & 
did not give pltfs. all to which they were entitled ; 
but the claim made by pltfs. was extravagant & 
absurd ; pltfs. had failed to prove any damages 
beyond £250 & the damages should be assessed 
at that sum.—Spatpina (A. G.) & BROTHERS v. 
GAMAQE (A. W.), Lip. (1918), 35 R. P. GC. 101. 
1366. Sale of rejected goods as new & improved.] 
—SPALDING (A. (.) & BroTuERS v. GAMAGE 
(A. W.), Lrp., No. 1365, ante. 
jroo’: Sale of reconditioned goods as new.] — 
The Gillette Safety Razor Co. sold safety razor 
blades under a well-known get-up, & it was a 
part of their policy that their blades should not be 
re-sharpened, owing to the fact that re-sharpening 
them would not re-condition them. F. advertised 
& sold as genuine blades of the Gillette Safety 
Razor Co, blades of that co.’s manufacture which 
either had been used or were by reason of age & 
neglect unusable, & put up such blades for sale 
In the Gillette Safety Razor Co.’s well-known 
wrappers & boxes. The Gillette Safety Razor Co. 
commenced an action for passing off against F. ; 
&, as he was an infant, & took no steps to obtain 
the appointment of a guardian ad litem, on the 
erp cavion: of the Gillette Safety Razor Co. the 
Official Solicitor was appointed’ as guardian ad 
litem. Pltfs. applied by motion for an interim 
injunction, & by consent the motion was treated 
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as the trial of the action:—Held: pltfs. were 
entitled to an injunction restraining the sale or 
passing off of second hand, used or unusable blades 
as genuinc blades.—GILLETTE SAFETY RAZOR Co. 
& GILLETTE SAFETY Razor, Lrp. v. FRANKS (1924), 
40 T. L. R. 608; 41 R. P. C. 499. 

1368. Sale of unusable goods—-Goods unusable by 
age or neglect.|—-GILLETTE SAFETY RAzoR Co. & 
GILLETTE SAFETY RAZor, LTp. v. FRANKS, No. 
1367, ante. 

13869. Goods must be capable of being defined — 
Goods for which incriminated article passed off.}— 
Hunt, Koorre, ‘TREAGE Co. v. KHRMANN 
BRornHers, No. 1289, ante. 

1370. Existence of two classes must be proved.]— 
Mrs. ©. J. B., onc of pltfs. in the action, a composer 
of songs which had a great reputation & a large sale 
had composed & caused to be published in the 
United States in 1896 a song ‘‘ Write to me often,” 
the English copyright of which had been acquired 
in 1913 by W. &VL., defts. in the action. The song 
‘* was considered by her to be without merit.” In 
1909 she composed another song, ‘* A perfect day,” 
which had achieved great success & for which a 
large demand had sprung up. Deft. published 
without pltf.’s consent the song ‘“ Write to me 
often ”’ with a title page which was alleged to be an 
imitation of the distinctive title-page of Mrs. 

» J. B., & it was further alleged that defts. by 
advertising the song ‘‘ Write to me often” as 
being ‘‘ Now ready ”’ represented it to be a new 
song by her & also as being one of the publications 
of her co-pltfs. who were the holders of a licence 
from her to publish her musical compositions in 
the British Empire. Pltfs.in a passing off action 
claimed an injunction to restrain defts. from 
publishing the song ‘‘ Write to me often ”’ so as to 
lead to the belief that it was a new & recent work of 
Mrs. ©, J. B. :—Held: defts. as the owners of the 
copyright in ‘“‘ Write to me often” were entitled 
to publish it & offer it for sale as the work of Mrs. 
C. J. B., the composer, a fact which necessarily 
qualified & restricted her rights against defts. ; 
plifs. had not alleged & proved what was necessary 
to be proved in an action for passing off goods of 
one class or qualit y for pltfs.’ goods of another class 
or quality, i.e. the existence of the two clasacs of 
goods & the evidence did not bear out pitfs.’ 
suggestion that the get-up of defts.’ song ‘‘ Write 
to me often ’’ was a colourable innitation of the get- 
up of ‘A Perfect Day”; action dismissed with 
costs. HARRIS v. WARREN & PHILLIPS (1918), $7 
L. J. Ch. 4913; 119 L. T. 217; 34 T. 1. R. 440; 
62 Sol. Jo. 568; 35 KR. P. C. 217. 


(ce) Vehicles. 

1871. Omnibus—-Use of similar device—Inten- 
tion to deceive.|—Injunction granted to restrain 
deft. from running an omnibus having upon it 
such names, words, & devices as to form a colour- 
able imitation of the words, names, & devices on 
the omnibuses of pltfs.—KNOTT v. MORGAN (18386), 
2 Keen, 213; 48 HK. R. 610. 

Annotations :—Folld. London Genoral Omnibus Oo. », 

Turner (1894), 38 Sol. Jo. 457. Refd. Craft v. Day (1853), 


7 Beav. 84; Spottiswoode v. Clark (1846), 8 L. T. 0.8. 
Woollam 


230; Braham ». Bustard (1863), 27 J. Pb. 708 ; 

». Ratoliff (1863), 1 Hem. & M. 259; Raggett v. Findlater 
(1873), L. R. 17 Iq. 29. 

1372. —— ——— ——.]—LONDON GENERAL 


Omnisus Co. v. TURNER (1894), 38 Sol Jo. 457, 
1873, ——— .}— LONDON GENERAL 
Omnisus Co., Ltp. v. FELTON (1896), 12 T. L. R. 2138. 
1874. Reasonable probability of deception. 
—In an action for deccit brought on the groun 
that a particular article used by deft. is a colourable 
imitation of pltf.’s the conclusion of the judge, on a 
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view by him of the two articles, such as two rival 
omnibuses, under R. 8. C., 1883, Ord. 50, r. 4, that 
deft.’s article is calculated to deceive, is not suffi- 
cient by itself to support an injunction. The 
judge must be satisfied by independent evidence 
that there is at least a reasonable probability of 
deception.— LONDON GENERAL OMNIBUS Co., Ltn. 
v. LAVELL, [1901] 1 Ch. 1385; 701. J. Ch. 173; 88 
dT. 453; 177.1. R. 61; 18 R. P. C. 74, C. A. 


Annotations :—-Consd. Alaska Packers’ Assocn. v. Crooks 
(1901), 18 R. P. ©. 129: Bourne v. Swan & Edgar, Re 
Bourne’s Trade Mks., [1903] 1 Ch. 211. Refd. Hennessy v. 
Koating (1907), 24 Rh. P. ©. 485. Mentd. R. v. De Grey, 
Jvc p. Fitzgerald (1913), 109 L. T. 781. 


1875. Taxicabs.]|—Injunction granted restrain- 
ing deft. from so getting up his taxicabs as to pass 
them off as & for the taxicabs of pltfs.—Dvu Cros 
(W. & G.) v. GOLD (1912), 29 T. L. R. 163. 


(d) Other Cases. 

1876. Use of plaintiffs’ bottles or receptacles — 
Bottles filled with defendants’ manufacture.] — 
Rost v. HENLEY (circa 1876), cited in 47 L. J. Ch. 
at p. 578. 

Annotation :—Consd. Rose v. Loftus (1878), 47 L. J. Ch. 576. 

1377. .|—A perpetual injunction will 
be granted to restrain o trader from filling & 
sending out to the public articles of his own manu- 
facture in bottles, casks or other receptacles having 
indelibly impressed thereon the name of another 
trader who manufactures an article of a like 
description even although such trader place on 
such bottles, casks or receptacles a label having his 
own name thereon.—Rosr v. Lorrus (1878), 47 
L. J. Ch. 576; 38 1. T. 409. 

1378. ——.J|—ALLEN v. RicHarnns (1882), 
26 Sol. Jo. 658. 


Annotation :—Refd. Thwaites v. M‘Evilly, Cantrell & 
Cochrane v. Murphy & Bradshaw (1904), 21 R. PP. C. 397. 


-~.]—See, now, Merchandise Marks Act, 
1887 (c. 28), ss. 2 (1) (b), (d) 3 5 (1) (b), (2). 

———.|—See Nos. 1316, 1320, 1324, 1328, 1338, 
1338, 1516, ante. 

1379. Use of corks with initials of plaintiff.)— 
Pitfs., J. HW. Todd & W. J. Todd, were the surviving 
partners in the old firm of Findlater, Mackie, Todd 
& co., wine & spirit merchants, trading in London. 
Deft., Henry Newman, traded as a wine & spirit 
merchant at Bournemouth under tho style of 
Ilenry Newman & co., having in 1879 purchased 
the business from his father-in-law, I’. Beechey. 
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Prior to 1879 Beechey had been agent or sole 
consignee in Bournemouth for the goods supplied 
by pltfs.’ firm, & this relation had continued 
between pltfs.’ firm & deft. Itappeared that about, 
1879 the father of pltfs., since deceased, had called 
on Beechey & deft., & had encouraged them to 
advertise the name of pltfs.’ firm in pushing the 
business at Bournemouth for their mutual benefit. 

Deft.’s premises, bill heads, letter paper, & 
delivery books had formany ycars borne references 
to pltfs.’ firm, & it was alleged that his place of 
business had for many years been known as 
‘* Findlater’s Corner.” There was a_ gradual 
falling off in the business done between pltfs. & 
deft., of which pltfs. complained in 1898, although 
they had never prior to that date or since given 
any notice of terminating their connection with 
deft. Deft. admitted that a substantial number 
of corks branded ‘“‘ Findlater & Co., Bournemouth,”’ 
had gone out to his customers in bottles containing 
goods not supplied by pltfs., & it appeared that in 
1898 & 1899 at least twenty-five gross of corks 
branded on their ends with “ F.,M., T. & Co.’ had 
been ordered by & supplied to deft. There was 
also some evidence of deft. using labels on which 
were printed ‘‘ Findlater, Newman & Co.” It 
appeared that there were three firms in the same 
line of business at Dublin, Brighton, & Manchester, 
in the styles of which the name ‘ Findlater’”’ was 
included :—-Held: pltfs. were not entitled to an 
injunction restraining deft. from using the name 
* Windlater ”? in connection with his business, but 
they were entitled, with respect to the initials 
“W., M., T. & Co.,”? the use of which had been 
discontinued by deft. before the issue of the writ, 
to a declaration negativing deft.’s right to use same 
& to an account of profits limited in cach case to 
“ corks bearing the name or the initials or letters 
‘ K., M., T. & Co.’ & used for bottles containing 
wines or spirits not supplied by pltfs. & limited as 
regards the account to six years from the date of the 
writ.”’—FINDLATER, MACKIE, Topp & Co., LYrp. 
v. NEWMAN (Henry) & Co. (1902). 19 R. VP. C. 235. 

1380. Sale of cigars made in distinctive shape.|— 
A co. which mnanufactured & dealt in cigars, had 
acquired a reputation in connection with cigars of a 
distinctive shape, which consisted inthe cigars being 
flat-ended, & they sold these cigars under the name 
of “ Bull-dog ”’ cigars, & in boxes bearing the word 
“ Bull-dog ” & the picture of a bull dog ; the cigars 
themselves had no bands on them. The co. com- 
menced an action against a person who was selling 





them pltfs.? cabs. No instance of 
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18765 i. Taricabs.|—An action by pltf. 
co. claiming injunctions to restrain 
each of defts. from using in their 
respective businesses as taxi pro- 
prietorg cabs so painted & got up to 
resomble those of the pltf. co. & to 
be calculated to deccive the public :— 
fldd: pltf. co having established a 
epuonen for a black & white taxicab 
substantially different in colour scheme 
& get up from other cabs plying for 
hire prior to pltf. co.’s incorporation, 
the cabs of doefts. H., 8, & N. wore 
got up as sO nearly to resemble those 
of pltf. as to be likely to deceive the 
public, & injunctions should be granted, 
nithough actual instances of deception 
had not been establishod in every case ; 
but as to M., although it. would appear 
that in adopting the colour he did for 
his cab he had in view the possibility 
that mombers of the public would be 
deceived into thinking his to be one of 
pltf, co.’s cabs, yet there was not such 
® probability of deception as to render 
him liable to an injunction.—BLaoK & 
Wuirr Cabs Co. v. Hoarn, [1927] 
N. 4. li. R. 635.—N.Z. 


a reputation for a taxicab painted 
black & white, having the colours 
arranged in a certain definite design. 
Reap. thereupon in painting his cab 
adopted a similar design for his cab, 
with the exceptionthat he used acrcam 
colour, where appellant co. had used 
white :—-Held : granting an injunction 
restraining resp. from using his cab so 
painted, he had adopted the colour 
scheme in question with the intention 
of passing off his cab as that of appit. 
co. & his action was calculated to deceive 
the public —Brnack & Wrrtrr CaBs, 
LTp. v. MCENBANY, (1927) N. Z. L. RB. 
862.—N.Z. 

1375 iif. -}—PIltf. co. which had 
adopted a certain design of contrasting 
black & white colours for the painting 
of its cabs, dissimilar to any previously 
in use in the city in which it conductod 
its operations, sought by injunction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the ground that although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
wore so got up as to bo calculated at 
night to deceive people into believing 





actual deception on defts.’ part waa 
roved, nor was any fraudulent 
ntention on their part to mislead the 
ublic established :—J/eld : although 
he design in the colour adopted by pltf. 
co. was dissimilar to anv other pre- 
viously in use in the district whero it 
conducted its operations, it was not 
thereby entitled to a monopoly in the 
use of dark & light colours similarly 
arranged, & which had previously beon 
used in the painting of cabs, on tho 
ground that cabs so painted might be 
mistaken for their cabs at night, & 
in any event apart from painting, 
other distinguishing foatures of defts.’ 
cabs prevented their being confused 
with those of pltf. by night as well as 
by day. Furthermore pltf. having 
in previous proceedings concurred in 
the painting of dofts.’ cabs in a parti- 
cular design & colour now had no 
und for complaint—BLAack & 
HITE Cans, LTD. . NICHOLSON, 
NICHOLSON v. BLACK & WITTE CABS, 
LTp., [1928] N. Z. L. R. 273.—N.Z. 
n. Coaching linc.) — Pltfs., by the 
long continued user of themselves & 
their predecessors in title, had acquired 
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clyars of the same shape & without bands under 
the name of “ Turnbull’ cigars in boxes bearing 
that word & the picture of a bull thrown down by 
a man, & claimed an injunction, first, to restrain 
the sale by deft. of his cigars in his boxes; &, 
secondly, an injunction to restrain him from selling 
cigars made in pitfs.’ distinctive shape without 
clearly distinguishing his cigars from pltfs.’ cigars. 
Pitfs. moved for an interlocutory injunction to the 
above effect :—Held: the boxes were sulficiently 
distinct, but the cigars might be sold apart from 
the boxes so as to mislead purchasers, & pltfs. were 
entitled to the second injunction claimed until the 
trial. ——EL.iotr (Rt. J.) & Co., Lrp. v. HopaGson 
(1902), 19 R. P. C. 518. 

1381. ——.]—HAvANA Cigar & ToBacco Fac- 
TORIES, Lrp. v. ODDENINO, No. 1106, ante. 

1382. Labels.]|—Pitf. invented & sold a medicine 
under his own name. Deft. also made & sold a 
similar medicine, & on his labels, he used pltf.’s 
name & certain certificates given of the efficacy of 
pltf.’s medicine, in such an ingenious manner, as, 
prima facie, though not in fact, to appropriate & 
apply them to his own medicine :—Held: although 
there were other differences in the mode of selling, 
the proceeding was wrongful, & deft. was restrained 
by injunction.—FRANKS v. WEAVER (1847), 10 
Beav. 297; 8 L. T.O.S, 510; 50 HE. R. 596. 
aA Ta ORe eo mor enoon v. Currie (1872), L. TR. 

Ge ior e Fa allerman v. Dowsing Radiant Heat 

1383. .|—Bass’s TRADE MARK CASE (prior 
to 1857), citedin 4 K. & J. at p. 751; 70 KB. R. 312. 
Annotation :—Refd. Welch v. Knott (1857), 4 K. & J. 747. 


1384. -]—Where a deft. sold articles similar 
to, though not manufactured by, pltf. in boxes 
bearing pltf.’s labels. 

The ct., on a motion for an injunction, restrained 
deft. from so selling or exposing for sale such 
articles. —BARNETT v. LEUCHARS (1865), 13 L. 'T. 
495; 14 W. RR. 166. 

1385, J—(1) Deft. sold tobacco pipes 
packed in boxes or cases, upon which were labels or 
descriptions of a similar character to those of pltf., 
using pltf.’s name as being the real manufacturer, 
deft. having a person in his employ of that name : 
--Held : such colourable imitation & use of the 
oo & descriptions could be restrained by injunc- 

ion, 

(2) Two persons, sons of their father, who had 
originated the manufacturer of such pipes, & 
designated them as ‘ Southorn’s Broseley pipes,” 
on the death of their father, manufactured at 
Broseley, but at separate establishments, & for 
their separate bencfit, pipes of a like character ; 
one of the brothers instituted a suit to restrain the 
use of this trade mark, the other declining to join 
in such suit :—Held: the one brother might alone 
file a bill for an injunction & account.—SoOuTHORN 
v. REYNOLDS (1865), 12 L. T. 75, 

1386. .}—B. & co. for many years affixed a 
label or trade mark to the bottles in which their 
ale was sold. D. & co. adopted a label bearing a 
general resemblance to that of B. & co., but 
differing from it in several particulars. Bill by 
B. & co. to restrain D. & co. from using such label 
dismissed with costs. 

If a trader imitates another person’s label or 














a right of property in the words or 
namo “‘ Gobb & co.”’ as a trade name in 
connection with a particular coaching 
line. Defts., a rival coaching firm, 
started an opposition service on the 
Bamo line, & ured tho same name upou 
their vehicles & in their advertisements. 
Upon Itfs. bringing an action against 

efts. for an injunction to restrainthem & defts 


from so using such. name, 
justified their use on the ground that 
the name had become nomen generale 
in the Australian Colonics to describe 
the American systoin of coaching :-— 
Held: pitts. had not lost the use of the 
name as @ trade name in connection 
with their particular coaching liue, 
. were restrained from using 
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trade mark, & sails so ncar the wind as just to 
avoid an injunction, though the ct. docs not grant 
the injunction it will not willingly give him any 
costs of the procecdings.—Bass v. DAWBER 
(1869), 19 L. T. 626. 

See Nos. 1316-1518, 1323, 1326, 1334, 1339, 1341, 
1345, 1353, 1859, 1360, ante. 

Cards.|—Sce No. 1343, ante. 

Letters & ser fi Rey Nos. 1313, 1335, ante. 

Wrappers.|—See Nos. 1320, 1827, 1329, ante. 


Sect. 6.—ACTION FOR PASSING OFF. 
SUB-SECT. 1.—IN GENERAL. 


1387. Inspection of premises—Whether order 
made ex parte.]|— An order to enter for the purpose of 
inspecting & taking samples under R. S. C., Ord. 
52, r. 3, may be made on a ex p. application.— 
HENNESSEY v. ROHMANN, OSBORNE & Co. (1877), 
36 L. T. 51; sub nom. WENNESSY v. BOIMANN, 
OSBORNE & Co., [1877] W. N. 14. 

1388. Joinder of plaintiffS—Common cause of 
action—R. S. C., Ord. 16, r. 1.]—Pltfs., the two 
Universities of Oxford & Cambridge, claimed an 
injunction to restrain defts., who were publishers of 
educational & other words, from publishing & sell- 
ing books or publications bearing the titles ‘* Tho 
Oxford & Cambridge Publications’? or ‘ The 
Oxford & Cambridge Edition,” & from using the 
words “ Oxford & Cambridge,”’ so as to lead to the 
belicf that the publications of defts. were publica- 
tions of the Universities or of either of them, or 
issued from the University Presses. )efts. had 
published a series of books bearing the titles com- 
plained of by pltfs.:—Held: the action arose out 
of the same series of transactions ; common ques- 
tions of fact would arise, namely, the fact of publi- 
cation & the fact that a belief would be induced 
that the publications of defts. were those of pltfs. 5 
therefore, the conditions mentioned in Stroud v. 
Lawson, [1898] 2 Q. B. 44, as being necessary to 
bring a case within the above rule, were fulfilled ; 
& consequently pltfs. were entitled to join in one 
action.--OxFrorD & CAMBRIDGE UNIVERSITIES 0. 
GILL (GEORGE) & Sons, [1899) 1 Ch. 55; 68 L. J. 
Ch. 34; 79 L. T. 3388; 47 W. R. 248; 15 T. 1, dt. 
21; 43 Sol. Jo. 27. 

1389. Delivery of particulars—Of allegations in 
statement of ere ere an action for passing 
off plifs. alleged that the cigars sold by them & 
their predecessors under the name ‘“ Marcella ’’ 
printed on a narrow red band had come to be known 
as & called by the public by such names as ‘ Little 
Red Band”? cigars & ‘‘ Red Banders.”” Upon the 
application of defts. pltfs. were ordered to give par- 
ticulars, to the best of their information & belief, of 
the dates when the cigars in question were first 
known by the respective names; of the dates 
when & the names of the persons by whom & to 
whom defts.’ cigars were alleged to have been passed 
off; of the names of the persons who had applied 
to defts.’ cigars the names alleged by pltfs. to be 
distinctive of their own; & of the dates when & 
the names of the persons by whom & to whom 
the defts.’ cigars were being sold & supplied under 
the names alleged.—ImpEriaL ToRAcco Co. v. 
PURNELL & Co. (1903), 20 R. P. C. 718. 


such name in connection with their 
servico on that line.—CassIpY, YOUNG 
& Co. v. CAMPBELL & Co. (1892), 11 
N. Z. L. R. 124.—N.Z. 


defts. 


PART V. SECT. 6, SUB-SECT. 1. 


o. Jurisdiction of Exchequer Court.) 
—Tbe oxchequer ct. has no jurisdiction 
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1390.-——- Of defence-—— Defence merely 
traversing allegations.|—An action for an injunc- 
tion to restrain the sale or advertiscinent of wire- 
less valves under the designation of ‘ Radio 
Micro’ or under any other designation so closely 
resembling pltfs.’ designation as to be calculated 
to deceive. Plitfs. by their statement of claim 
alleged that they had long been accustomed to 
place certain of their valves on the market under 
the name ‘‘ Radio Micro ”’ ; that the name was well 
hnown in the United Kingdom as indicating the 
goods of pltfs., & that cartons of a distinctive 
appearance containing thcir valves & bearing the 
words ‘* Radio Micro” were well known to the 
trade & the public as signifying that such goods 
were the goods of pltfs. J'urther, that defts. had 
advertised & sold wireless valves marked ‘“ Radio 
Micro,” packed in cartons also marked ‘ Kadio 
Micro,” & 50 closely resembling pltfs.’ cartons as 
tu be calculated to deceive ; that the goods so sould 
by defts. were not the goods of pltfs., but a fraudu- 
lent & obvious imitation thereof. DPltfs. cited an 
instance of the type of the act complained of. 
Defts. having by para. 3 of their defence simply 
denied each & all of those allegations, pltfs. applied 
that para. 3 of the defence might be struck out, 
or that, in the alternative, particulars might be 
delivered as follows :—(a) If it were contended that 
the words ‘‘ Radio Micro’? were in use by others 
than pltfs., particulars of such user, stating the 
name of the person or firm, & the earliest date of 
such user; (b) If it were contended that pltfs.’ 
cartons were not distinctive, particulars of cartons, 
if any, in use by other firms & relied on by defts. & 
of the featuros alleged to be common to the trade, 
& by whom & when used :—/feld: on the footing 
of the action being one of passing-off, defts.’ denial 
involved no affirmative allegations on their part, 
&, as the onus lay upon pltfis. to establish their 
allegations, the ct. would not order defts. to 
deliver particulars of their traverse of those allega- 
tions.—J.A RADIOTECHNIQUED v. WEINBAUM, [1928] 
Ch.1; 971. J3.Ch.17; 187 L. T. 688 ; 71 Sol. Jo. 
824; 44 KR. P. C. 361. 


SUB-SECT. 2,—DARTIES. 
A. Who may Sue. 

1391. Person having no interest.|—(1) A., the 
inventor of a medicine, employed B., a foreigner 
residing abroad, to manufacture it for him there, & 
sold it in Mngland for his own sole profit. <A label 
& seal, denoting that the medicine was manufac- 
tured by B. & sold by A., were aflixed to each of the 
bottles in which it was sold. Defts. imitated the 
labels & seals. Demurrer allowed to a bill to 
restrain the imitation, & for an account of the sales 
of the spurious labels & seals, A. having no interest. 

(2) The ct. will not protect a foreigner’s copy- 
right.—DELONDRE v. SHAW (1828), 2 Sim. 237; 57 
E.R. 777. 

Annotations :—<As8 to (1) Refd. Wado v. Cox (1835), 4 L. J. Ch. 
105; Farina v. Silverlock (1855), 1 K. & J. 509. As 
to (2) Dbtd. D’Almaino v. Boosey (1835), 1 Y. & C. Ex. 288, 
Consd. Chappoll v. Purday (1845), 14M. & W. 303. Distd. 
Cocks v. Pray sae 5 C. B. 860. Dbtd. Jefferys v. 
Boosey (1854), . L. Cas. 815. Refd. Boosey v. Purday 
(1849), 13 Jur. 918. 

1392. Party jointly interested.] — DENT v. 
Turrin, TUCKER v. TURPIN, No. 1481, post. 


to restrain one person from selling his 
oods as those of another, or to give 
amages in such a case, or to prevent 
him from adopting the trade label or 


device of another, 
the fact that he ma 
or mislead the public, 
of such label or device constitutes an 
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13938. ——-.|—Souruorn v. REYNOLDS, No. 
1385, ante. 

1394. Mortgagee of goodwill & right to trade name 
—Trade name not used—No allegation of intention 
to use.]—-The mtgee. of stock-in-trade & goodwill, 
& of the right to use a name, never having used the 
name & not intending to use the name, cannot 
obtain an injunction to restrain persons claiming 
under the mtgor. from using the name.— BEAZLEY 
v. SOARES (1882), 22 Ch. D. 660; 52 L. J. Ch. 201; 
31 W. R. 887. 

1395. Foreigner.|—-DELONDRE vv. No. 
1391, ante. 

1896. Foreign company trading in England. | 
—(1) A foreign co. trading in this country is en- 
titled to restrain the use of a name so similar as to 
be calculated to deceive its customers. 

(2) To state that the members of a co. which is 
pltf. are undischarged bkpts. is irrelevant {o the 
action, & paragraph containing such an allegation 
will be struck out.—NATIONAL FoLpING Box & 
Papen Co. v. NATIONAL FoLtpING Box Co., LYTn. 
(1804), 48 W. ht. 156; 13 RR. 60. 

1397. —--- No place of business in England— 
Goods not sold in this country.]—<A foreign manu- 
facturer has a remedy by suit in this country for 
an injunction & account of profits, against a 
manufacturer here, who has committed a fraud 
upon him by using his trade mark, for the purpose 
of inducing the public to believe that the goods so 
marked were manufactured by the foreigner. 
This relief is founded upon the personal injury 
caused to pltf. by deft.’s fraud, & cxists, although 
pitf. resides & carries on his business in another 
country, & has no establishment here, & does not 
even sell his goods in this country.— COLLINS Co. 
v. Brown, COLLINS Co. v. COWEN (1857), 3 KK. & 
J.423; 20 L. T. O.S. 245; 30 L. T. O.S. 62; 
3 Jur. N.S. 929; 5 W. R. 676; 69 HK. R. 1174. 


Annotations :— Folld. Soc. Anon. dos Anciens Itablissements 
Panhard et Levassor_ v. Panhard Levassor Motor Co., 
{1901} 2 Ch. 633. Refd. Collins Co. 1. Reeves (1859), 28 
1. J. Ch. 56; Singer Manufacturing Co. vo. Wilson (1876), 
2 Ch. D. 434. Mentd. Prioleau v. United States & John- 
a See L. RR. 2 Kq. 659 5; U.S.A. v. Wagner (1867), L. lt. 
3 kKiq. 724. 


1398. Frequent importation of goods.] 
—A foreign trader who has no English agency, but 
whose goods are in fact frequently imported into 
HKngland, has a sufficient English market to enable 
him to restrain piracy of his trade name. 

Where a motor car manufacturing co. was 
registered in a name colourably resembling that of 
existing motor car manufacturers with the fraudu- 
lent intention of obtaining the benefit of their 
reputation in that business, the co. & the signa- 
tories to the memorandum, who were the only 
directors & sharcholders, were restrained from 
using the name in connection with that business, 
& the signatories were further restrained from 
allowing the co. to remain registered under that 
name.—Socl£Tth ANONYME bDkS ANCIENS ETAB- 
LISSEMENTS PANHARD ET LEVASSOR v. PANHARD 
LEvassorn Moron Co., Jrp., [1901] 2 Ch. 513; 70 
L. J. Ch. 7388; 85 I. T. 20; 50 W. BR. 74; 17 
T. L. R. 680; 45 Sol. Jo. 641. 

1389. ——— -|—Pomer v. PoIRET (JULuS), 
Lip. & Nasi, No. 1142, ante. 

-|—See CopyriaitT, Vol. XIII., pp. 180-182, 
Nos. 168-173. 

1400. Persons not connected in business—Trad- 
ing under same name.|—ATTENBOROUGH v. JAY 
(1898), 14 T. L. R. 865; affd., 14 T. L. R. 439, C. A. 





SHAW, 

















infringement of a registered trade 
mark.—DEKUYPER & SON »v. VAN 
DULKEN, WEHILAND & Co. (1894), 4 
Exch. C. R. 71.—CAN,. 


notwithstanding 
thereby deceive 
unless the use 


Part V.—TrRADE NAMES AND Passing OFF. 


1401. Owner of goodwill—Business transferred 
—-Whether transferees necessary parties.}—For 
many years pltfis. manufactured & sold tyres for 
cycles & motor cycles under the name of ‘‘ War- 
wick,” & by the year 1905 that name was dis- 
tinctive & meant to the trade & to the public 
tyres of their manufacture. In 1905 they trans- 
ferred their business with the exclusive right to 
manufacture & sell Warwick tyres to the Dunlo 
co. for a term of years, but did not assign the good- 
will in their trade namo of ‘* Warwick ”’ to that co. 
Pitis. never manufactured or sold tyres for motor 
cars, nor did the Dunlop co. sell such tyres under 
the name of ‘ Warwick.” Defts. manufactured 
& sold only tyres for motor cars, & in 1908, the 
name of their managing director being Warwick, 
commenced to sell their motor tyres under the 
name of ‘‘ Warwick motor tyres.’’ In an action 
by pltfs. to restrain dcfts. from using the 
name ‘“‘ Warwick ’”’ in connection with the sale of 
defts.’ motor tyres on the ground that such user 
was calculated to lead the public to believe that 
defts.’ motor tyres were tyres of pltfs.’ manufac- 
ture :—Held: pltés. were entitled to an injunction ; 
pltfs. although they were not themselves manu- 
facturing or selling their Warwick tyres, were the 
proper parties to sue, as they had not parted with 
the goodwill in their trade name ‘‘ Warwick,” & the 
Dunlop co. were not necessary parties to the action. 

Qu.: whether p]tf. need prove damage in order 
to succeed in a passing off action.—WAaARWICK 
Tyre Co., Lrp. v. NEw Motor & GENERAL 
RUBBER Co., Lrp., [1910] 1 Ch. 248; 79 L. J. Ch. 
177; 101 1. T. 889. 

1402. Sole selling agent—Must show association 
of goods with himself—Mere allegation of loss of 
profits insufficient.|—The sole agent for sale of an 
article made by a particular manufacturer cannot 
maintain a passing off action against a person who 
passes off an article made by himself as the article 
made by that manufacturer merely on the ground 
that his, the agent’s, profits through sale of that 
article are thereby diminished. 

A. firm were the sole agents for sale in this 
country of an article made by a particular manu- 
facturer in the United States. They sold the 
article just as it was made & got up by that manu- 
facturer, & nothing in the ‘ get-up ”’ of the article 
as sold by them indicated any assuciation of them 
or their business with that article. A co. having 
manufactured & sold articles of the same kind with 
a “ get-up ’’ alleged by the firm to be similar to 
that of the before-mentioned article as supplied 
by the manufacturer in the United States, the firm 
sucd that co. for‘passing off those articles as articles 
sold by the firm : —Held: they could not maintain 
such an action against the co. 

Semble: if the firm had sold the article under 
any “ get-up”’ of their own, which the co. had 
hnitated, they might have maintained a passing 
off action against the co.— DENTAL MANUFACTUR- 
ING Co., Lip. v. DE Trey (C.) & Co., [1912] 3 
K. B. 76; 81 L. J. K. B. 1162; 107 L. T. 111; 
28 T. I. R. 408, C. A. 

1403. Importer of goods—Defendant acquiring 
goods from manufacturer.) — An importer may 
acquire a valuable reputation for himself & for 
his wares by his care in selection, or his precautions 
in transit & storage, or because his local character 
1s such that the article acquires a value by his 
testimony to its genuineness. But apart from 
contract or misrepresentation there is nothing 
to prevent a person from acquiring goods from a 
manufacturer & selling them in a competition with 

» even in a country into which the manufac- 
turer, or his agent, has been the sole importer. 
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Applts. sought to restrain resps. from selling in 
India a well known brand of cigarettes which for 
some years they alonc had been importing into & 
selling in India; they were assignees of the trade 
mark & goodwill for India. Resps. having bought 
over twenty-one millions of the cigarettes cheaply 
from purchasers from the manufacturers, who had 
granted ro ae the sole rights for India, were able 
to undersell applts. The sales by resps. involved 
no breach of contract, misrepresentation or in- 
fringement ; further it was not shown that applts. 
had acquired any independent reputation as 
importers :— Held: the suit was not maintainable. 
—IMPERIAL ToBacco Co. oF INpia, Lrp. 7. 
BONNAN, [1924] A. C. 755; L. KR. 51 Ind. App. 
269; 93 L. J. P.0. 216; 1310. 7T.642; 407. L.R. 
613; 41 R.P. C0. 441, P. C. 


B. Who may be Sucd. 


1404. Engraver of blocks from which labels 
printed.|—GUINNESS v. ULLMER (1847), 10 L. T. 
O. 8. 127. 

1405. Printer of infringing labels—Printer not 
using labels—Sale ,to fraudulent users.]-—Where a 
manufacturer has the exclusive right to use wu 

articular trade mark which he has been in the 
abit of procuring to be printed upon paper labels 

& wrappers, which he pasted on & wrapped round 
his manufactures, he may obtain an injunction 
upon interlocutory motion against a printer who 
has made & printed, & is in the habit of selling, 
imitations of pltf.’s labels to persons, for the 
purpose of using them fraudulently, to pass olf 
other goods as those of pltf., although the printer 
himself makes no such use of them. 

So also if pltf. alleges that persons bought the 
labels of deft. for such a fraudulent purpose, & 
proves that deft. was in the habit of selling them 
to any one who asked for them; & deft. denies 
collusion with any one, & also denies pltf.’s right 
to the exclusive use of the mark, & insists upon his 
own right to continue the printing & selling, the 
injunction will be granted, although pltf. does not 
allege or prove that deft. sold them with a fraudu- 
lent purpose, & does not distinctly prove that 
any of the labels sold by deft.. were in fact made use 
of to defraud pltf. The ground of this equity is 
that deft., by knowingly printing labels in imita- 
tion of pltf.’s trade mark, & selling them to any one 
who asked for them, was supplying the means of 
committing, & was thus a party to, frauds which 
Cts. of Equity would interfere to stop at their 
source.—FARINA Vv. SILVERLOCK (1855), L K. & J. 
509; 3 Eq. Rep. 883; 24 1. J. Ch. 6382; 25 L. T. 
O. S. 211;3 W. R. 632; 69 EB. R. 560; subsequent 
proceedings (1858), 4 K. & J. 650. 

Annotations :—Refd. Dixon v. Fawcus (1861), 3 . & HK. 537 + 
Woollam v. Katcliffe (1863), 1 Hem. & M. 259. Mentd. 
Churton v. Douglas (1859), 28 L. J. Ch. 841. 

1406. Retailers justified in using labels.]— 

Farina v. SILVERLOCK, No. 1317, ante. 
.}—(1) Perpetual injunction to 
restrain a printer from printing or selling labels 
similar to those used by pltf. as his trade mark, 
notwithstanding the possibility that some labels 
so printed & sold might be purchased bond fide & for 
the purpose of being applied to articles of pltf.’s own 
manufacture from which his labels had been lost. 

(2) Deft., insisting on an adverse right, after 
being made aware that pltf. had been defrauded 
through his agency, ordered to pay the costs of 
all the proceedings, both at law & in equity.— 
FARINA v. SILVERLOCK (1858), 4 K. & J. 650; 70 
Ki. R. 270. 

1408. Trading corporation.|—-LAwsoNn v. BANK 
oF LONDON, No. 1413, post. 
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Sect, 6.— Action for passing off: Sub-sect. 2, B.; 
sub-sects. 3,4 & 5, A. & B.) 


1409. Partner repudiating acts of passing off— 
& seeking dissolution.|—-MAGNOLIA METAL Co. v. 
ATLAS METAL Co, (1897), 14 R. P. C. 389, C. A. 

1410. Directors of limited company—Liability 
for specific wrongful acts.|—P]tfs. in a passing-olf 
action, who were the successors in business of 
H. 8S. Cropper & Co. & H. S. Cropper & Co., Ltd., 
their successors, & who claimed to be entitled to 
the trade name ‘‘ Cropper,” alleged that defts. were 
using ‘‘ Cropper ”’ in such a way as to deccive the 
trade & the public & to represent themselves as 
the successors in business of Ll. S. Cropper & Co. 
& If. S. Cropper & Co., Ltd., & were passing off 
their goods as pltfs.’  Pltfs. claimed an injunction 
& other relief :—eld: (1) the documentary & 
oral evidence on behalf of pltfs. was of the flimsiest 
character & did not make out the charge of fraudu- 
lently attempting to pass off their goods as pltfs.’ 
against defts.; (2) in an action against a Limited 
Company, it is wrong to add as co-defts. directors 
against whom no specific allegations are made 
other than that they are directors.— CROPPER 
MINERVA MACHINES Co., Lip. v. CROPPER, 
CHARLTON & Co., Lv. (1906), 23 Rt. P. C. 388. 

1411. —— |—MippLeMAS & Woov v. 
Mouiven & Co., Lrp., No. 1250, ante. 





SUB-SECT. J.—PLEADING. 

1412. Pleadings giving right to begin—Allegation 
of fraud against plaintifY.|—Jn an action for selling 
oil for the hair in bottles & with envelopes 
resembling those of pltfs., defts. pleaded that the 
oil sold by pltfs. was prepared from oil of an 
inferior quality, & was useless & valucless, & that 
pltfs. knew it, & that the oil sold by pltfs. was by 
reason thereof a fraud on all persons buying the 
same. Pltf{s. replied de injuria :—Held: on these 
pleadings, deft. was entitled to begin.— ROWLAND 
v. BERNKES (1848), 1 Car. & Kir. 46. 

1413. What plaintiff must allege—Claim for in- 
fringement of trade name—That he carries on same 
trade as defendant.}|—(1) A declaration stated that 
pltf. had established a bank in London called 
** The Bank of London ”’ & was the first person who 
had established a bank by or under that name 
& had established the bank at great expense & 
caused the name to be published & affixed on the 
offices of the bank, so that same might be seen & 
knewn by the public & had caused prospectuses 
of the bank to be printed & circulated with the 
name & title of ‘‘ The Bank of London”’ thereon, 
& the bank was then commonly known by the name 
of, & was the only bank named or styled ‘ The 
Bank of London” whereby pltf. had acquired & 
was acquiring great gains & profits. It then 
proceeded to allege that defts. intending to injure 
pltf. in his bank & the business of his bank after- 
wards & while his bank was the only bank named 
or styled “ The Bank of London” wrongfully & 
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London under the name, style & title of *‘ Tho 
Bank of London ”’ in imitation of, & as representing 
the Bank of London of pltf., & wrongfully & 
fraudulently transacted business at the bank so 
established by defts. under the name & under the 
false colour & pretence that same was the bank 
established by pltf., & that thereby pltf. had 
been prevented from carrying on his business at 
the bank so established by him so fully & 
extensively as he would otherwise have done, & 
had been deprived of profits & that by means of 
the premises divers persons were induced to believe 
& did believe that the bank so established by 
defts. was the bank called ‘‘ The Bank of London ”’ 
established by pltf.:—Held: the declaration dis- 
closed no cause of action, it not being averred that 
pltf. had ever carried on the business of a banker. 
(2) Qu.: whether an action of this description 
will lie against a trading corpn.—LAWSON v. BANK 
oF LONDON (1856), 18 ©. B. $43; 25 L. J.C. 2P. 188 ; 
27L. T. 0.8. 184; 2Jur. N.S. 716; 4 W. KR. 481 ; 
139 HK. R. 1296. 
Annotations :—As to (1) Consd. McAndrew v. Bassett (1564), 
10 1.1. 442. Generally, Refd. Maxwell v. Hoge, Hoge cv. 
Maxwell (1867), 2 Ch. App. 307. Mentd. Raggett rv. 


Kindlater (1873), L. 1. 17 Eq. 295 Licensed Victuallcs’ 
Newspaper Co. v. Bingham (1888), 36 W. R. 433. 


1414. Allegation of bankruptcy of plaintiff— 
Relevancy.)—NavioNaL FoLpIng Box & PAPLR 
Co. v. NATIONAL FoLtpING Box Co., Lrp., No. 
1396, ante. 

1415. Amendment of pleadings—On what terms 
allowed—-Payment of costs of application——_& costs 
occasioned by amendment.]-—VItfs. desire to make 
this case against defts. It is only a carrying out 
on a further scale of their original statement that 
defts. have been fraudulently passing off or 
alfempting to pass off their golf balls as pltfs.’ 
golf balls, & I think it falls amply within the 
authorities that at any stage, if no harm can be 
done which is not capable of being compensated 
for by costs, amendments ought to be made in 
order that the real issue between the parties may 
be tried. . . . I shall allow these amendments to 
be made on the terms that plifs. pay the costs 
of this application & all costs of & occasioned by 
this amendment (ASTBURY, J.).— INDIA RUBBER, 
GuTrA Prercna & ‘TELEGRAPH Works, Lrp. v. 
County Gor Co, (1925), 42 Rh. P. C. 225. 


SuB-sEcT. 4.— DISCOVERY AND INTEL- 
ROGATORILS, 

Discovery & interrogatories generally.] —- See 
Discovery, Vol. X VIII., pp. 38 et seq. 

1416. Interrogatories—Answer disclosing names 
of customers ——- & trade secrets.) — PIitf. com- 
plained that deft. had sold, under plitf.’s name, 
sewing machines which had not been manufactured 
by him, & he sought a discovery of all the machines 
sold by deft., the price, the profit, the names of the 
purchasers & other particulars. Deft. refused to 
answer, saying that he would thereby disclose the 
names of his customers & the secrets of his trade: 


fraudulently cstablished a certain other bank in 


PART V. SECT. 6, SUB-SECT. 3. 
p. What plaintiff must allege — 
Claim for infringement of trade name. |— 
In a statement of claim making out a 
case for an injunction to prevent an 
infringement of pltfs.” trade name, 
they may either allege in terse 
eneral terms the acquisition of title 
y long user, or they may set out such 
facts in detail to prove the user, as 
they might have furnished by way of 
articulars, if dcinanded, in caso they 
ad oonfined themselves in the first 
instance to a general allegation of title 





ae by user.—Nonn (THLO) Co. 
vv Vinz One Co. (1907), 7 W. i. 
353 3 17 Man. L. IR. 319.—CAN. 

q. Prolucdy— Power to amend.)-— 
Mere peo in a pleading, not such 
as will embarrass or delay the fair trial 
of an action, does not warrant the 
striking out, under Rules 320 or 326 
of the King’s Bench Act, ofany portions 
of it, & there is no powcr under any 
of the Rules, for the ct. to revise 
pleadings, which are merely over- 
engthy by striking out or amending 
particular paragraphs in whole or in 





purt.—NorEL ne) Co. v. VITA ORE 
Co. (1907), 7 .L. R. 3533 17 Man. 
Ji. h. 319.—CAN. 

r. Affidavit — Injunction to restrain 
use of “trade name.”’|}—Affidavits in 
support of a motion for an injunction 
to restrain the use of a “* trade name ”’ 
should Infomn the ct. as to the origin 
& meaning of the term; whether it is 
a fancy name & invented name or 
a mere descriptive word.— DOUGLAS ¥, 
LOOKER (1915), 32 W. lL. R. 2543 Y 
WwW. W. 1. 42; 24 DL. RR. 238.— 
CAN. 
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—Held: he was bound to answer.—HowE v. 

M‘KERNAN (1862), 30 Beav. 547; 54 IE. R. 1001. 
1417. ——— Directed to details of plaintiff’s evi- 

dence—-Sales of goods.|—In an action to restrain 

defts. from using a trade name & from selling their 
goods as the goods of pltfs., defts. by counterclaim 
claimed the like relief, & also an account of the 
goods sold by pltfs. as & for the goods of defts., 
& of the profits of such sale. Both pltfs. & defts. 
claimed to derive their title under a partnership 
that had been dissolved in 1861, & both had since 
that time carried on the same business. An inter- 
rogatory exhibited by defts. required pltfs. to set 
forth the quantities of goods sold by them since 

186], distinguishing the quantities sold in cach 

year: —Held: the interrogatory was not for the 

ordinary purposes of discovery, but was directed 
to the details of pltfs.’ evidence, & was rightly 

disallowed.—-BENBOW v. Low (1880), 16 Ch. 1. 

03; 501. 3. Oh. 353 441. T. 119; 29 W. RR. 265, 

C. A. 

Annotations :—Consd. MeLean & Rigg v. Jones (1892), 66 
lL.’ 653. Refd. Bolckow v. Kishor (1882), 10 Q. B.D. 
161; Ae Strachan, [1895] | Ch. 439. 

1418. Matters common to trade.|—P. & 
cO., Who were pen manufacturers, brought an action 
for an injunction to restrain T. Hf. & co., who were 
also manufacturers of pens, from passing off 
pens & boxes of pens of their manufacture as pens 
& boxes of pltfs. Defts. desired to administer a 
number of interrogatories to pltfs., four of which 
were interrogatories asking whether the type, 
shape, or pattern of certain specified pens of pltfs., 
& the boxes in which they were sold, were common 
to the trade; & what other manufacturers used 
them, & in particular whether they had so sold 
pens similar in pattern :—Held: the — inter- 
rogatories proposed were admissible with a sub- 
stitution for the words ‘similar in pattern” of 
words making that part of the first interrogatory 
applicable to pens of the ‘‘same”’ pattern & shape, 
or only colourably differing therefrom. 

Another interrogatory asked whether the labels 
on the boxes of certain of pltfs.’ pens bore certain 
specified trade marks now or formerly separately 
registered by pltfs. This interrogatory was dis- 
allowed. —PERRY & Co., Lip. v. Hissin & Co. 
(1910), 28 R. P.O. 108. 

1419. --—- Whether goods bore trade marks 
registered by plaintiff.;,—Perry & (o., Lrv. v. 
Itmssin & Co., No. 1418, ante. 








SUB-8ECT. 5.—HVIDIENCE. 
A. In General. 

Evidence generally.]|—See Evipencn, Vol. XXII. 

1420. Probability of deception—Matter for court 
—After inspection of exhibits—é& consideration of 
evidence.|——PAVTON & ('o. v. SNELLING, LAMPARD 
& Co., Nu. 1310, ante. 

1421. —-— Necessity for evidence—View by judge 
insufficient.|—LONDON GENERAL OMNIBUS CO., 
Lyrp. v. LAVELL, No. 1374, ante. 

1422. ——— Form of question to witness.]— 
RKoyaL WARRANT HOLDERS’ AssOCN. v. DEANE 
(EDwaRD) & BEAL, Lirp., No. 1586, post. 

1423. Letters of request—Evidence on manner of 
dealing with goods in market.|—A cv. who were 
manufacturers of lime juice commenced an action 
against another co. for infringement of pltfs.’ 
trade marks & for passing off their lime juice as 

















PART V. SECT. 6, SUB-SECT. 5.—A. 


t. Onus of proof.)—In the case of 
honest traders accused of passing off 
their goods as the guods of a rival 


J.~—VOL. XLITI e 


complainant the rule of the cts. is, that 
it lies upon complainant to 
beyond all question that the goods 
are so got up as to be calculated to 
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pltfs.’ lime juice. Pltfs. alleged that they owned 
certain trade marks & that they sold their lime 
juice in bottles which were moulded with repre- 
sentations of their trade marks, & they alleged 
that the moulding on defts.’ bottles was calculated 
to deceive. Both pltfs. & defts. put labels on their 
bottles, but pltfs. alleged that such labels fre- 
quently got rubbed off. Both firms exported their 
lime juice to other countries, including South 
Africa. Pltfs. made an application for a com- 
mission to take evidence in South Africa or 
alternatively for letters of request to issue They 
stated that they wished to obtain evidence as to 
the circumstances & conditions of the trade in 
South Africa. The application came __ before 
ASTBURY, J., in Chambers, to whom certain proofs 
of the proposed witnesses were submitted by pltfs., 
& an order was made for letters of request to issue. 
Leave was given to defts. to appeal, & they 
appealed : —Held: evidence as to the manner 
in which the goods were dealt with in the market 
was material, & the ct. refused to interfere with 
the discretion of the learned judge; the order 
made was right.—Rose (.) & Co., rp. v. 
ALEXANDER RIDDLE & Co., Liarp. (1913), 31 RP. C. 
48,0. A. 
B. Trap Orders and Displays. 

1424. Essentials to reliable trap orders—-Notice 
to defendant-—Of incident relied on—As soon as 
order fulfilled.} —RIrpLEY v. GRIFFITHS, No. 1091, 
ante. 

1425. --- -—-----.]—-Pltfs., who were manu- 
facturers of lubricating oil known as Castrol & 
were the proprietors of a trade mark consisting 
of that word registered in class 47 in respect of 
lubricating oil, placed two trap orders, on Nov. 4, 
& Dec. 10, 1927, respectively, with deft., the 
proprictor of a garage & petrol filling station. On 
each occasion, it was alleged on behalf of pltfs. 
the oil asked for was “ Castrol (.”) & the oil 
supplied by the employees of deft. was not ‘* Cas- 
trol” oil. Pltfs. commenced an action to restrain 
passing off by deft. as ‘‘ Castrol”? oil of oil not 
manufactured by pltfs. An application by deft. 
for further particulars of the statement of claim 
was adjourned into ct. as a procedure summons 
& was refused. Deft. denied the alleged passing 
off. On an application by deft. for particulars of 
the name & address of a customer to whom it 
was alleged that one of the sales in question had 
been made, no order was made on pltfs. under- 
taking to call him at the trial. The action sub- 
sequently came on for trial:—-Held: the two 
trap orders on which the action was based were 
not given either in sufficiently clear terins or to 
sulliciently responsible persons; it was essential 
that trap orders on which it was intended to base 
actions should be given in clear terms & to persons 
of responsibility ; & notice should at the earliest 
date be given to deft. of the particular incident 
relied on; & the case had not been made out with 
sufficient clearness & certainty to justify the ct. in 
holding that there had been passing off.—WAKE- 
FIELD (C. C.) & Co., LYp. v. BOARD (TRADING As 
Boarp (J. P.) & Co.) (1928), 45 R. P. ©, 261. 

1426. --—,.]—Pltfs. in an action to 
restrain passing off had carried on since 1920 a 
business of manufacturing & selling potato crisps. 
At the time of the commencement of the action 
pltfs. were selling very large quantities of the crisps 
the bulk of which they packed for sale by retail 








decelve.—OGDEN (J. EDWARD) LTD. 
v. CANADIAN EXPANSION BOLT Co., 
LTD. (1915), 8 O. W. N. 374; 33 
O. L. ° 589,.—-CAN. 


e out 
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Sect. 6.—Action for passing off: Sub-sect. 5, B.; 
sub-sect. 6, A., B. &C.| 
The 


dealers in paper bags retailed at 2d. each. Th 
get-up of plitfs.’ distributing vans & of the tins in 
which the bags were packed had remained constant 
for five years, & the get-up of the bags had remained 
constant for two years. In 1926, deft., P., had 
formed deft. co. of which he became the managing 
director. Pltfis. alleged (infer alia) that defts. 
had got up their vans, tins & bags in imitation of 
those of plifs., &, in particular, that pltfs.’ bags 
had on them the device of a diamond with 
the words “ Sinith’s Potato Crisps’? printed in 
colours inside the diamond, having the letters 
‘“1T” printed larger than the other letters, & 
that defts. had marked their bags with a device 
resembling a diamond, having the words “ Paige’s 
Potato Crisps’ printed in it & having the Ictters 
“AI” printed larger than the other letters. 
Also, pltfs. alleged that defts. had collected pltfs.’ 
empty tins from retailers & had packed them on 
defts.’ vans in such a way as to produce the appear- 
ance of pltfs.’ vans. Defts. denied that their 
conduct of their business & the get-up of their 
vans, tins & bags were calculated to deceive the 
purchasing public into the belief that defts.’ crisps 
were pltfs.’ Also, they alleged that their methods 
of printing their name & of dealing with the empty 
{ins were common to the trade :—ZHeld: although 
some persons in the trade had failed to recognise 
the distinction between pltfs.’ & defts.’ tins, their 
failure had been only momentary; pltfs. had 
failed to prove that there was any deception, or 
any risk of deception, & defts.’ goods were so got 
up & marketed as to be clearly distinguishable from 
those of plifs. 

In every case of a trap order, given cither to 
defts. themselves or to third parties, particulars 
ought to be given. When trap orders are reliod 
upon, they ought to be written orders & in the 
plainest terms (LAWRENC KH, L.J.).— Smira’s Potato 
Crises, Urb. v. Paige’s Potaro Crisps, Lrop. 
(1928), 45 R. PLC. 182, C. A, 

1427. Attention pointedly drawn to goods 
asked for.) —-TrueFirr (LI. P.), Urb. & TRUEFITT 
v. Epney, No, 1012, ante. 

1428. Clear terms.J|—WAKiFIELD (('. (.) 
& Co., Lirp. v. BOARD (TRADING As BOARD (J. P.) 
& Co.), No. 1425, ante. 

1429. JI—SMiti’s Poraro Crisps, 
ane v. Paiauw’s Poratro Crisps, Lrp., No. 1426, 
ante, 

1430. ——— Must be given to responsible persons. |— 
WAKEFIELD (C. C4) & Co., Lp. v. BOARD (TRADING 
AS BOARD (J. P.) & Co.), No. 1425, ante. 

1431. - —- Writing.|—Smiry’s Poraro Crisps, 
Lrp. v, Paiay’s Poraro Crisps, Lrp., No. 1426, 


ante. 
1432. Essentials to reliable trap displays.|— 
DuNHILL v. BartTLETY & BICKLEY, No. 1347, arte. 











— 





SUB-SECT. 6.—-DEFENCES. 
A. dn General. 

1438. Want of parties—-Other parties necessary 
for part of relief sought-— Whether plaintiff may 
allege waiver at hearing.|—DentT v. TURPIN, 
TUCKER v. TURPIN, No. 1481, post. 

1434. Name of place applied to goods—Goods 
previously made at same place by others.) — 
WORCESTER ROYAL PorRcELAIN Co., Lrp. »v. 
oe & Co., Lrp., SAME v. Ruopes, No. 1077, 
ante. 

1435. Qmission of company tq publish corporate 
name — Inadvertent omission.|—The inadvertent 
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omission of a limited co., carrying on a business 
under a trade name, to publish at the same time 
its corporate name in gue Gear with Companies 
Act, 1862 (c. 89), 8. 41, will not prejudice the co.’s 
right to have the use of its trade name protected 
by injunction, & it makes no difference whether 
the co, itself created & established such trade name, 
or acquired it by purchase.—-RANDALL (H. E.), 
Lrp. v. British & AMERICAN SHOE C'o., [1902] 
2 Ch. 354; 71 1. J. Ch. 683; 87 1. T. 442; 50 
W.XR. 697; 18 7T. L. R. 611; 10 Mans, 109. 

Annotation :-—— Refd. Tein plover: Liability Assce. Corpn, v. 

Scdgwick, Collins, [1927] A. C. 95. 

1436. Plaintiff’s conduct misleading defendant.| 
—Pitfs., who were the registered proprietors of 
the trade mark ‘‘ Burgoyne,”’ for wine, sold by 
auction wine in casks bearing the inscription 
‘* Burgoyne, London.” The wine had been con- 
signed to pltfs. on approval & rejected by them, 
& was sold on account of the growers. Defts. 
purchased the wine at the auction, & 1esold it as 
* Burgoyne’s Supcrior Austrahan Burgundy.” 
On the trial of an action, to restrain the defts. from 
infringing the pitfs.’ trade make, & from passing 
off the wine in question as being pltfs.’ wine :-— 
Held: dctfts. were justified in coming to the con- 
clusion that the wine was Burgoyne’s wine, & 
they were so justified by reason of the conduct of 
pltfs. in the matter, & pltfs. were not entitled to 
any reclief.—BURGOYNE & Co., Lrp. & BURGOYNE 
v. GODFREE & Co. (1904), 22 R. P. C. 168, C. A. 

Name on business premises purchased by defen- 
dant.|—See Nos. 1215-1217, ante. 

Delay or acquiescence.]|—See Sub-sect. 7, B., 


post. 
Innocent user.|—See Sub-sect. 7, D., post. 


B, Concurrent or General User. 

1437. Concurrent user.|—G. P. & Sons com 
menced in 1880 to sell Sweet Guinea Cold 
Tobacco, & they registered “ Sweet Guinea Gold ” 
with their facsimule signature, as a trade mark 
on Dee. 3, 1880, & they sold their tobacco with 
a label comprising their registered trade mark. 
QO. on Nov. 3, 1880, registered a trade mark for 
tobacco containing the words ‘f Guinea Gold Cut.” 
QO. & his successors O. & Co., Ltd., sold Guinea 
Gold Cut tobacco, though not as largely as G. P. 
& Sons sold Sweet Guinea Gold. In 1886, G. P. 
& Sons commenced to sell ‘‘ Sweet Guinea Cold ”’ 
cigarettes. At first, they were sold in red boxes, 
but from July 24, 1893, they were sold in white 
boxes, the tops of which bore a label which was 
substantially a reproduction of G. P. & Sons 
tobacco label. Before July 24, 18983, O. & Co.,, 
Ltd., designed a label for cigarettes under the title 
of ‘‘ Guinea Gold.” A few sample boxes were sold 
in Sept. 1893, but the sale of thesc cigarettes 
commercially did not begin until Apr. 1894. 
O. & Co.’s boxes resembled somewhat in appear- 
ance G. P. & Sons’ white boxes. G. P. & Co. 
brought an action against O. & Co., Ltd., to restrain 
them from selling their said cigarettes. It was 
proved, among other things, at the trial that pltfs.’ 
cigarettes were known as ‘‘ Guinea Gold ”’ as well 
as “Sweet Guinea Gold ’”’ & defts. had adopted 
their cigarette boxes in ignorance of pltfs.’ white 
boxes :—Held: the only important feature in 
either case was the words ‘‘ Guinea Gold ”’ to which 
plitfs. & defts. had an equal right & action must be 
dismissed.—PHILLIPS (GODFREY) & Sons v. OGDEN 
(Tomas) & Co., Lirp, (1895), 12 R. P. C. 325. 

1438. |—In 1888 E. commenced to call 
his blue “ Dolly,’’ & it was ordered, invoiced, & 
advertised thereafter as ‘“‘ Dolly.” In 1884 a 
co. was formed which took over the business of E, 
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In 1898 the co. commenced an action against CG. & 
Son for supplying blue not es to persons 
ordering ‘‘ Dolly Blue.” The blue so supplied 
was blue manufactured by R. & bore R.’s trade 
mark, which consisted of a washing tub called in 
some parts a ‘‘ Dolly”? tub & in other parts a 
‘* Peggy ” tub with the handle of a dolly or peggy 
stick projecting from it. had used this trade 
mark since 1871, & registered it under the Trade 
Marks Act in 1876. It was admitted that R.’s 
blue was called ‘‘ Oval Blue’”’ & was invoiced as 
‘“Oval’’?; but defts.’ case was that retail 
customers often asked for it as ‘‘ Dolly Blue,” 
both before 1888 & since, & that there had, in 
fact, been a concurrent use of the word ‘‘ Dolly ”’ 
to describe E.’s blue & R.’s blue. It was held at 
the trial pltfs. entitled to an injunction. Defts. 
appealed to the Ct. of Appeal, who held that con- 
current user of the term ‘‘ Dolly ’”’ to denote 
Ripley’s blue as well as pltfs.” was proved, & the 
judgment of the judge at the trial was wrong. 
The appeal was allowed, with costs above & below, 
& pltfs.’ costs of the trial, which had been paid by 
defts., were ordered to be repaid to them, but with- 
out interest. Pitfs. appealed to the House of 
Lords :— Held: the coneurrent user was proved, 
& the judgments of the Ct. of Appeal were right.— 
Hoar & Sons, Lrp. v. GALLON & Son (1900), 17 
R. P. C. 557, H. L. 


Annotation :-—Refd. Ashworth v. English Card Clothing Co. 
(No. 2), [1904] 1 Ob. 704. 


1439. Agreement for concurrent user void 
by foreign law.|—-Plitfs. G., the Procurator of the 
Monastery of Ia Grande Chartreuse, & D., his 
London agent, brought an action to restrain A. 
from using the word ‘ Chartreuse ”’ 1n connection 
with liqueurs not made at the Monastery. Pltfs. 
alleged that ‘‘ Chartreuse ’’ ineant, Lbqueur made at 
the Monastery. Deft. A. was Jondon agent of 
a Krench distillery at Voiron, Isere, in France. 
Deft. allegod that ‘ Chartreuse ”’ was a generic 
word & public: juris, & further alleged a concurrent 
right of user in his principal of the name under 
an agreement, the meaning of which had been 
determined by a French Ct. of Hirst Instance. 
Pitfs. contended that the agreement was null 
& void, according to Irench law, & could have 
no effect in England :—IHeld: apart from the 
agreement, pltfs. wero entitled to an absolute 
injunction ; but having regard to the agreement 
& the French judgment thereon, an injunction 
would be granted in special terns, with liberty 
to apply should an appeal from the French judg- 
ment be successful.— GREZIER & DOYLE v. AUTRAN 
(1895), 13 R. P.O. 1. 

Annotation :——Consd. Rey v. Lecouturler, [1908] 2 Ch. 715. 

1440. ——- Effect of discontinuance by one party.| 
PR & ARTER v. WHITEHOUSE, No, 1117, 
ante, 

1441. ———- What amounts to—Use during plain- 
tiff’s military service.|) — Pomer v. Porrer 
(JULES), Lrp. & Nasu, No. 1142, ante. 

144: (. Y. & co. were the registered 
proprietors of a trade mark registered in 1886 in 
class 43 in respect of wines & spirits. ‘The trade 
mark consisted of a representation of a Portuguese 
bullock cart loaded with a pipe of wine, drawn 
by two oxen & accompanied by two human figures, 
the one in front of the cart & the other behind. 
In 1886 the predecessors in business of G. O. & 
co. commenced to use on circulars in connection 
with the sale of port a representation of a bullock 
cart loaded with a pipe of wine, drawn by two 
oxen & with one human figure standing on the 
cart. In 1912 G. O. & co. commenced to use their 
device on the labels of their bottles, & in 1919 they 
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commenced to use a label bearing their registered 
trade mark consisting of the word ‘‘ Regent” & 
underneath it their bullock cart device. In an 
action for infringement & passing off brought by 
EK. Y. & co. against G. O. & co. defts. contended 
that they had not infringed by reason of the 
differences between the two devices, & that, a 
representation of a bullock cart being common 
to the trade, in comparing the two marks every- 
thing except the differences must be disregarded ; 
that there had been no passing off ; that they had 
used their device since a date anterior to the user 
or registration by the pltfs. of their device; that 
pltfs. had acquiesced in their user :—Held: 
defte.’ user of an ox cart device had been anterior 
to that of plifs. ; in view of the wide user & vague 
signification of an ox cart device, defts.’ use of 
such a device had not been used as a trade mark, 
but this device had been used in pursuance of the 
colInmon usage in the trade & was only an indication 
of trade & assocn. with Portugal, & defts. had not 
infringed pitts.’ trade mark.—Youna & Co.,, 
Lrp. ?. GRIERSON, OLDUWAM & Co., Jarp, (1024), 
41 R.P. CC, 548, CG. A, 


Annotation :--@onsd. Stone v. Steclaco Manufacturing Co. 
(1928), 45 R.P.C. 127, 
1443. General user.] — WoLKr & SON wv, 


Noritscu, No. 1005, ante. 


('. Matter Common to Trade. 

1444. Get up.|]—JAMIESON & Co. v. JAMIESON, 
No. 1151, ante. 

1445. .} —Pltfs., who sold ‘‘ Royal ”’ coffee in 
tins, some of which bore red, blue, & green labels, 
while others were enamelled in the same pattern 
on a red or blue ground, brought an action to 
restrain defts. from selling ‘ Palais Royal ’’ coffeo 
in tins which were enamelled in a somewhat 
similar pattern on a green or chocolate ground. 
Defts. & their predecessors had for many years, 
& before pltfs.’ “* Royal’? cofiec was on the market, 
sold ‘f Palais Royal” coffee in tins with certain 
paper labels, which bore no resemblance to pltfs.’ 
labels in pattern & colour, & they subsequently 
began to use enamelled tins having a green or 
chocolate ground, the uso of which tins pltfs. 
sought to restrain: —/7Zeld: as the similarities 
between pltfs.’ & defts.’ tins were so great, & as 
defts.’ tins as a whole so nearly resembled in gencral 
appearance pltfs.’ tins as to be calculated to 
deceive, pltfs. were entitled to an injunction & 
other consequential relief. Defts. appealed. The 
appeal was allowed. 

If the resemblance consists only in that which 
is common to the trade, to hold that pltf. is entitled 
to succeed would give a monopoly of the common 
features (LINDLUBY, M.R.).—Payvron & Co., Ltn. 
» Trrus Warb & Co., Lrp. (1899), 17 I. P. C. 
58, (. A. 

Anne aor :—Refd. Fe Crook’s ‘Trade Mk. (1914), 110 L. T. 


1446. .|—The predecessors of pltfs., who 
were cigar manufacturers, in 1888 commenced to 
sell cigars under the name ‘‘ Marcella,” having 
round them a narrow band of red paper five thirty- 
seconds of an inch in width, with the name of the 
brand printed thereon in white. They contended 
that these cigars were sv well known, & so much 
asked for as ‘‘ narrow red band ”’ cigars, as to entitle 
them to an injunction restraining the sale by the 
deft. of cigars bearing similar bands  three- 
sixteenths of an inch in width, & sold under the 
name ‘‘ Purnella.”’ Deft. alleged that he had sold 
“ Purnella ” cigars since 1882 in large quantities, 
& other cigars bearing similar bands since 1878, 
but produced no documentary evidence of orders 

Y 2 
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for or sales of ‘‘ Purnella ”’ cigars with a narrow red 
band prior to 1901, when pitfs. first knew of his 
cigars. Evidence was also given of other long uses 
of cigar bands of practically the same width & 
style :—Ield: pltfs. had not established an 
exclusive right to a narrow red band, &, upon the 
evidence as a whole, pltfs. had failed to satisfy 
the ct. that what deft. was doing was calculated 
or intended to deceive.—IMPERIAL Tobacco Co. 
(OF GREAT BriTAIN & IRELAND), Ltp. v. PURNELL 
& Co. (1904), 21 R. P. C. 508, C. A. 

1 . 3(J.B.) Co. v. BRONNLEY 
(H.) & Co., Lrp., WILLIAMS (J. B.) Co. v. WILLIAMS, 
No. 1152, ante. 

1448, .}—CorbEs v. ADDIs (R.) & Son, No. 
1088, ante. 











D,. Trade Mark Not Registered or Not Registrable. 

1449, Mark capable of registration—But not 
registered.|—Pitfs. in the action sold tea in packets 
in buff wrappers, having printed on them in choco- 
Jate coloured ink (a) pltfs.’ registered trade mark, 
which was circular, of a tower; (6) certain dis- 
tinctive letterpress, the whole being arranged in a 
distinctive manner. They asked for an injunction 
to restrain defts., who were selling tea packed in 
buff wrappers, have printed on them (a) a circular 
trade mark which comprised four towers; (3) 
certain letterpress, the whole being arranged in a 
manner very similar to that adopted by pltfs. 
Defts. contended that pltfs. were precluded by 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8. 77, from bringing their action, because portions 
of the get up of their packets could have been 
registered under sect. 64 of the Act, & were not so 
registered :—Held: pltfs. were entitled to an 
injunction independently of Patents, Designs, & 
Trade Marks Act, 1883 (c. 57).—GREAT TOWER 
STREET TEA Co. v. LANGFORD & Co. (1887), 5 
RP. C. 66. 

1450. Mark not registrable—Concurrent user— 
No opposition to registration.|—Pltfs. had a large 
export trade in bottled beer & a small local trade in 
HMngland. Defts. sold bottled beer in England 
only. Both sold beer in the north of London. In 
1879 pltfs. registered as a new mark for beer a 
picture of a stout man, with the words ‘* John Bull 
Brand ”’; & in 1886 they registered as a new mark 
for beer a label containing the old mark with some 
additional words. In 1884 defts., in ignorance of 
pltfs.’ rights, adopted for their beer a label con- 
taining a picture of a fat man & the words “ John 
Bull Registered ’’?; & they continued this user 
after knowledge of pitfs.’ marks. This label was 
not registered as a trade mark, but only registered 
at Stationers’ Hall. Pltfs. moved to restrain defts. 
from infringing their trade marks & from passing 
off their beer as pltfs.’ Defts. moved to have 
pitfs.’ marks expunged. In the course of the 
urial it was discovered that the words ‘‘ John Bull ” 
had been used by another firm in connection with 
beer from 1875 to 1890, but their beer had only a 
local sale, & the use of those words was now 
abandoned :—Held: assuming the registration 
of the words ‘‘ John Bull’’ might have been 
successfully opposed, the ct. ought not now, in the 


PART V. SECT. 6, SUB-SECT. 6.— 
E. (a). 


1452 1. General rule.)}-—BILE BEANS 
BAN EUG Co., LTD. v. DAVID- 
SON (1906), 8 (Ct. of ar aioe 
43 8a. L. R. Pe eh 294.— 


1453 i. Misrepresentation as to quality. ] 
—QOn a motion for an injunction to 
revent the use or imitation of 
rade names for their medicina 
parations, the truth or falsity of the 
representation as to the curative value 
& ingredients of such 
SCOT. made by pltfs. in the ad 
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exercise of its discretion under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57),s. 90, to order those 
words to be expunged. —Parnr & Co. v. DANIELLS 
& Sons’ BREWERIES, Re PAINE & Co.’8 TRADE 
Marks, [1893] 2 Ch. 567 : 62 L. J. Ch. 782; 68 
L. T. 801; 42 W. R. 40 ; 9 EP. Ta oR, ABT ; 2 
R. 491; 10 KR. P. C. 217, C. A. 


Annotations :—Consd. Re Talbot's Trade Mk. (1894), My 
L. J. Ch. 264; Re Wright, Crossley’s Trade Mk. (1898 
15 R. bP. C. 131. Refd. Held v. Wagel Syndicato, ii 
Trade Mk. 96,997, [1900] 1 Ch. 651; ene v. Swan & 
Kdgar, Re Bourne’s Trade Mk. (1902), 72 a . Ch. 168 ; 
Koord v. Huddart (1903), 89 L. T. 718; He Grostcid, ie 
California Fig Syrup Co., Re Brock, (1910) 1 Ch. 
35 CEL Raper ee: .v. Drayton Paper Works (1927), 44 Mt. t “C. 


1451. Word publici fjuris.|}—(1) Where 
applts., in 1889, registered in the colony under 
Trade Marks Act, 1865, the word ‘‘ Maizena,”’ 
which they had invented in 1856, registered & 
enforced in other countries, but had for a quarter of 
a century allowed to be used in the Colony as a 
term descriptive of the article, & not of their own 
manufacture thereof :—Held: the word had 
thereby become publici juris, & was no longer 
registrable as a trade mark. 

(2) Where resps. had applied the word to their 
own manufacture, but did not try to pass the same 
off as that of applts. by the use of labels & packets 
calculated to deceive the public on that point ; 
stating, on the contrary, the name of the maker, 
place of manufacture, & other necessary particu- 
lars :—l/eld: they could not be restrained from 
so doing.—NATIONAL STARCH MANUFACTURING 
Co. v. MUNN’S PATENT MAIZENA & STARCH Co., 
eee, A. ©. 275; 63 L. J.P. C. 112; 6 R. 462, 

«Gy 





——.|—See, generally, Part I., Sect. 2, ante. 
EE. Misrepresentation by Plaintiff. 
(a) In General. 


1452. General rule.J—PeErry v. TRuuViITr, No. 
1218, ante. 

1453. Misrepresentation as to quality.|—ls'r- 
COURT v. ESTCOURT Hor EsSsENCE Co. (1875), 10 
Ch. App. 276; 44 L. J. Ch. 223; 32 L. T. 80; 
23 W. RR. 318, L. C. & L. JJ. 


Annotations :—Refd. Sedow v. 
9; Kno v. Dunn (1890), 15 et oh 
v. Crosbie (1909), 54 Sol. Jo. 


1454. Injunction refused until plaintiff’s 
title established.|—-Pltf. had made a new sort of 
mixed tea, & sold it under the name of ‘ Howqua’s 
Mixture ’’; but, as he had made false statements 
to the public as to the teas of which his mixture 
was composed, & as to the mode in which they were 
procured, the ct. refused to restrain deft. from 
selling tea under the same name, until pltf. had 
established his title at’ law.—PImppING v. How 
(1837), 8 Sim. 477; 61L. J. Ch. 345; 59 HK. R. 190. 


Annotations :—Retd. epee v. Truoefitt (1842), 6 Beav. 66; 
Flavel v. Harrison (1853), 10 Hare, 467; Leather tk 
Co. v. American Leather Cloth Co. (1865), 6 New Rep. 
209; Morgan v. M‘Adam (1866), 36 L. J. Ch. 228; Ford 
ue Poster (872), 7Ch. App. 611; Cheavin v. Walker (1877), 

71. 0; Kno vw. Dunn (1890), 15 App. Cas. 252; 
Tite "Bean, Manufacturing Co. v. Davidson (1906), 23 
>, 5. 


1455, Misrepresentation as to place of manu- 
facture.]—Pitfs., who were manufacturers of & 
dealers in cigars in England, imported from 
Germany cigars made of Havannah tobacco. 


pate (1887), 35 Ch. ]). 
. 252. Mentd. Rotch 





issued by them is relevant, & questions 
addressed to pltfs.’ manager, on his 
cross-examination on his davit filed 
in support of the motion, with a view 
to elicit evidence of such eRe aoe 
be answered D farcr —NOEL ( ete ie 0. 
Ho ie ORE (1907), 17 Man. L. R. 


Itfs.’ 
pre- 


preparations 
vertiecmienta 
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There was no direct, evidence as to the place where 

they were manufactured, but the ct. found as a 

fact that they were also manufactured in Germany. 

Pitfs. sold these cigars in England in boxes on 

which was a label containing their trade mark 

which consisted of the words ‘‘ La Pureza,” & a 

pictorial representation of an Indian woman in a 

state of semi-nudity holding up a bundle of cigars, 

two winged boys each holding a shield, & a back- 
yround representing a portion of some tropical 
country. On one shield was depicted the arms of 

Spain, & on the other those of Havannah. In the 

{rade mark as registered the shields were blank. 

A smaller label contained what was apparently 

the lithographed signature of ‘‘ Ramon Romnedo.” 

On cach box were branded the words ‘‘ La Pureza ”’ 

& ‘‘ Wabana.”’ It was proved that ‘‘ La Pureza ”’ 

was an old brand, long disused, of Havannah 

cigars, & that there was no known existing person 
of the name of ‘‘ Ramon Romnedo ” :—Held: 
as the trade mark, & other marks on pltfs.’ boxes 
together amounted to a ‘“ dressing-up ” of pltfs.’ 
cigars & a misrepresentation that they were cigars 
manufactured in the Havannah, the action must 

be dismissed.—NEWMAN v. PINTO (1887), 57 L. T. 

31; 37. I. R. 685; 4 RK. P. C. 508, C. A. 3 reveg. 

S. C. sub nom. NATHAN, NEWMAN & Co. v. PINTO 

(lenny) & Sons, 3 T. lL. R. 386. 

Annotations -—Consd. Lewis’s v. Goodbody (1892), 67 I. T. 
194; Warsop ». Warsop (1904), 21 R. P. CG. 481. Refd. 
Juy v. Ladler (1888), 40 Ch. D. 649; Hargreavo v. Kree- 
inan (1891), 7 T. L. R. 5385; Jamieson v. Jamicson (1898), 
165 Rh VP. C. 169; Bile Bean Manufacturing Co. v. David- 
son (1905), 22 R,. P. C..553:) Plotzker v Lucas (1907), 
241. 2. C. 551. Mentd. Baschet v. London Illustrated 
Standard Co , (1900) 1 Ch. 73. 


1456. No intention to mislead.]—PlItf. is entitled 
{o an injunction restraining a rival trader from the 
use of a name which is a substantial part of his 
trade mark, notwithstanding a misrepresentation 
of fact on the labels constituting the trade mark. 
Such a misrepresentation, in the absence of any 
design to mislead, does not disentitle pltf. to relief. 

Applit., plif. in the action, was the owner of a 
trade mark registered in England in Jamaica, of 
which the words ‘‘ Club Soda ”’ were part. On the 
mark were the words ‘‘ Manufactured in Ireland by 
Hi.M.’s KRoyal Letters Patent.” There was no 
patent for the manufacture. RKesps., whose labels 
were easily distinguishable from those of applt., 
used the words “ (lub Soda” on their labels to 
describe their own goods:—lIleld: applt. was 
entitled to an injunction restraining resps. from 
the use of those words.— CocuraNnk v. MACNISH, 
ne A.(. 2263 657. 5.P.C. 20; 74 1. 0. 109, 
Annotation »—Refd, Powell v. Birmingham Vinegar Browcry 

Co., [1896] 2 Ch. 54. 


(6) As to Registration of Mark. 

1457. Use of “‘ trade mark ’’—What representa- 
tions implied—That device was registered mark.]— 
A firm of retail dealers, who carried on business in 
several different branches of tradc, registered a 
trade mark for wearing apparel. They subse- 
quently employed the same mark, with the words 

‘ trade mark” attached thereto, upon the labels 
used in their tobacco department. No such mark 
had in fact been registered by them in respect of 
tobacco. Upon the same labels the firm used a 
device which had been registered by R. in respect 
of tobacco, & had been assigned by him to W., an 
employé of the firm. W., having left the employ- 
ment of the firm, granted a licence to G. to use his 
trade marks, & G. sold tobacco with a label similar 
to that of the firm. The firm commenced proceed- 
ings against G. to restrain him from passing off his 
goods as & for the goods of the firm. Upon motion 
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for an interim injunction :—Held: (1) the use of 
the words ‘‘ trade mark ”’ on goods, attached to a 
device, amounted to a representation tothe public 
that that device was a registered trade mark ; 
(2) there was also a representation that the 
device registered by lt. was the registercd trade 
mark of pltf.; (3) pltfs. having been guilty of 
misrepresentation to the public, were not entitled 
a a v. GOODBODY (1892), 67 I. T. 
194, 


Annotations :-—As to 
ae 692. Dbtd. 


1458. -]|—In an action to restrain 
the passing off of goods as those of pltf., where deft. 
has so imitated the general get-up adopted by pltf. 
as to be likely to deceive an unwary purchaser into 
the belief that the goods he is buying are the goods 
of pitf.’s manufacture, the mere fact that pltf. has 
employed on packages of his goods the words ‘‘ trade 
mark,’’ when in fact he has no registered trade 
mark, but is only entitled to a trade mark by user, 
is not sufficient to disentitle him to relief by way of 
aninterlocutory injunction ; for the use of the word 
does not necessarily imply that the person using it 
has a registered trade mark. To disentitle pltf. 
to relief in such a case there must be other circum- 
stances, besides the use of the word ‘‘ trade mark ”’ 
to imply, contrary to the fact that he has a regis- 
tered trade mark.—SEN SEN Co, v. BRITTEN, 
[1899] 1 Ch. 692; 68 1. J. Ch. 250; 80 L. T. 278 ; 
47 W. R. 3583; 15 T. L. R. 2383 43 Sol. Jo. 315 - 
16 R. P. C. 137. 

Ae —Apld. Hubbuck v. Brown (1900), 17 R. P. Cy 


(1) Expld. Sen Sen Co. v. Britten, [1899] 
ubbuck v. Brown (1900), 17 kh. P. C. 











1459. ~-——- -—— That device was registered mark 
of plaintiff.|—DEwis’s v. GoopBopy, No. 1457, 
ante, 


1460. - -- Whether bar to relief.) —LEwis’s v. 
GoopBopy, No. 1457, ante. 
61. --—— — -.]—SEN SEN Co. v, BRITTEN, No. 


1458, ante. 

1462. Use of ‘‘ registered ’’—Costs disallowed.]|— 
Pltfs. were old established manufacturers of “ B. 
Warsop’s Cricket Bats.” Deft., Alfred Warsop, 
who was formerly in pltfs.’ employ, commenced 
to sell ‘‘ A. Worsop’s World-renowned Cricket 
Bats,” stamped with his initial & surname, & with 
a device somewhat similar to that which appeared 
on pltfs.’ bats. The word “ registcred ’’ appeared 
on both bats, pltfs.’ device being in fact registered 
as a trade mark, but not deft.’s, although steps had 
been taken to obtain registration. On _ pltfs.’ 
motion for an interim injunction, no order was 
made on deft. undertaking to sell his bats without 
any mark except his name & address ‘* Maryle- 
bone ”’ :—Held: the markings on the two bats 
were so distinct that it was impossible for an 
average man about to purchase a cricket bat to be 
deceived into thinking that deft.’s bat was pltfs.’ ; 
& the action was dismissed,-but without costs, by 
reason of deft.’s wrongful user of the word “ regis- 
tered.”—-Warsop (B.) & SONS, Lrp. v. WARSOP 
(1904), 21 R. P. C. 481. 


(c) Use of ‘‘ Patent” or *‘ Patented.” 


1463. Whether bar to relief—-No patent granted., 
—SYKES v. SYKES, No. 1147, ante. 

1464. .|}—The ct. refused to grant an 
injunction at the suit of Flavel to restrain Harrison 
from making & selling a stove by the name of 
‘* Mavel’s ’? Patent Kitchener, on the ground, first, 
that Flavel had falsely assumed to describe the 
article as being patented; &, secondly, that he 
had known of the use of the name by Harrison four 
months before he applied for the injunction. But 
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Sect. 6.—Action for passing off: Sub-sect. 6, FE. 
(c), & F.] 


the ct., not deciding the question whether Flavel 
had or had not a legal remedy, retained the bill, 
giving him liberty to bring an action.— FLAVEL v. 
HARRISON (1853), 10 Hare, 467; 22 1. J. Ch. 866; 
22 1. T.O. 8.18; 17 Jur. 368; 1 W. R. 218; 68 
BE. R. 1010. 
Annotations :—Gonsd. Leather Cloth Co. ». _Amorican 
Leather Cloth Co. (1865), 11 H. L. Cas. $23.. Apld. Morgan 
v. M‘Adam (1866), 36 L. J. Ch. 228. Expld. Ford v. 


Koster (1872), 7 Ch. App. 611. Consd. Cheavin v. Walker 
(1877), 6 Ch. D. 850. 





1465. ——.]—Vorp 7. Foster, No. 1101, 
ante. 
1466. ——— ] — The use of the word 





‘Patent’ in the trade mark is a misrepresenta- 
tion, which debar pltfs. from any relief.— HuUBBUCK 
(Trromas) & Son, Lrp. v. BROWN (WILLIAM), SONS 
& Co. (1900), 17 R. P. C. 638, C. A. 
Annotation :-—Refd. Alaxka Packers’ Assocn. ¥. 

(1901), 1 RR. Pp. C. 129. 

1467, —— - —--.]—It is clear to my mind that 
it was intended to represent, & did represent that 
this was a leather cloth which was in some sense or 
other the subjectof a patent. Sucha leather cloth 
never was the subject of a patent. It appears to 
me, therefore, that there is uponthe face of it that 
falsehood which has been held in this ct. to dis- 
entitle pltf. to relief (JonEs, V.-C.).— LEATHER 
CLOTIT (CO. v. LORSONT (1869), as reported in L. lt. 
9 Hq. 845; 345. P2328. 

Annotations ---Mentd. Allsopp v. Wheatcroft (1872), I. TR. 
15 Kq, 59; Hage » Darley (1878), 47 L. J. Ch. 567 ; 
Jtousilion v. Roussillon (1886), 14 Ch. D. 351; Davies rv. 
Davies (187), 36 Ch. 1D. 359; Mills v7 Dunham, [1891] 
1 Ch. 5763) Badische Anflin und Soda Fabrik v. Schott, 
Seguer, [1892] 3 Ch. 447 5 Moenich v. Fenestre (1892), 67 
lL. VT. 6023; Nordenfelt v. Maxim-Nordenfelt Guus & 
Ammunition Co., [1894] A. C. 545; North Western Salt 
Co. v. Electrolytic Alkali Co. (1912), 107 L. T. 439 ; Morris 
v Sanrclby, [1916] A. C. 688; Smedley's v. Smedley 
(1918), {1921} 2 Ch. 580,n.;  Meklustrim ». Bally- 
macelligott Co-op. Agricultural & Dairy Soc., [1919] 

~ ©. 548; Ropeways vo. Hoyle (1919), 120 L. T. 538 ; 

Attwood vr, Lamont, [1920] 3 KK. B. 571; British Concrete 

Co. v. Schelff, [1921] 2 Ch. 563. 

1468. Goods known to trade as patent.| 
— The use of the word “ patent” as part of the 
description in a label or trade mark otf goods not: 
protected by a patent, is not such a misrepresenta- 
tion as to deprive the owner of his right to be pro- 
tected against an infringement of his label where 
the goods have, from the usage of many years, 
acquired the designation, in the trade generally, of 
patent. —-MARSITALL v. Ross (1869), L. R. 8 Hq. 
651; 39 L. J. Ch. 225; 21 1. TT. 26035 17 W. RR. 
1086. 

Annotation :—Distd. Leather Cloth Co. v. Lorsont (1869), 
In RY Hq. 345. 

1469, --— - — Use of ‘‘ Manufactured by H.M. 
Royal Letters Patent.’’] —CocHRANE v. MACNISH, 
No. 1456, ante. . 

1470, Patent expired.|—Ditfs., who repre- 
sented the original patentees of an article, the 
patent for the manufacture of which had expired, 
continued to use labels on their goods, printed from 
the original blocks belonging to the Beanie on 
which labels the goods were described as patented. 
Defts. adopted & issued labels, closely resembling 
those of pltfs. & under such circumstances, 
although the description of pltfs.’ goods on their 
labels as being patented had ceased to be strictly 
true, the ct. granted an injunction, restraining 
defts. from using labels bearing an inscription 
appearing to designate the goods contained therein 
as being manufactured by plifs.—EDELSTEN v. 
Vick (1853), 11 Hare, 78; 1 Eq. Rep. 413; 18 
Jur. 7; 68 Is. R. 1194. 

Annotations :—Expld, Leather Cloth Co.. American Leather 


Crooks 
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Cloth Oo. (1865), 11 H. I. Cas. 523; Morgan v. M‘Adam 
Saha 86 L. J. Ch. 228. Consd. Marshall». Ross (1869), 89 
ee Ch. 225. Refd. Choavin v. Walker (1877), 5 Ch. D. 


4471, —— Misrepresentation a question of 
fact.|—-GRIDLEY v. SWINBORNE, No. 845, ante. 


1472. Patent allowed to drop before expira- 
Boneh aes trade mark describing the articles on 
which it is impressed as ** patented ”’ is a proper one, 
if the statement was true at the time the mark 
was adopted, though the patent has been allowed 
to drop before its expiration.—_LEATHER CLoTH Co., 
Ltp. v. HIRSCHFELD (1863), 1 New Rep. 551; 
subsequent proceedings, 1 Tlem. & M. 295. 

1473. .|—In 1862 letters patent for 
an improved water filter were taken out by 8S. C. 
in the name of himself & his son G. C. In the 
same year S. ©. died, & the business was after- 
wards carried on by G. (., who made & sold filters 
under the patent, & affixed to each filter a label 
bearing the inscription, ‘‘ S. C.’s improved patent 
gold medal self-cleaning rapid water filter.” In 
1865 the patent was allowed to drop. In 1867, 
G. ©. began to use his own initials instead of his 
father’s on the labels, &. notwithstanding the 
expiration of the patent, he continued to place 
above the descriptive words a medallion containing 
the royal arms, surmounted by the words, “‘ By her 
Majesty’s Royal Letters Patent.” 

In 1875, defts., who had formerly been in G. C.’s 
employ, commenced to manufacture & sell filters 
similar in appearance of those of G. (., & on which 
were affixed labels bearing the inscription “8. C.’s 
patent prize medal self-cleaning rapid water 
filter, improved & manufactured by W. & Co.” :— 
Held: G. C. was not entitled to an injunction 
restraining defts. from using the labels, (a) because 
the label used by G. (. was not a trade mark, but 
only a description of the article as made according 
to S. (.’s patent, which was common tv all the 
yublic ; (b) because deft.’s label was not a traudu- 
lent imitation of that of G. C., calculated to deceive 
the public ; (c) because G. C.’s label, taken in con- 
junction with the royal arms, constituted such a 
false representation of the subsistence of the 
patent as to disentitle him to relief—CHEAVIN 
v. WALKER (1877), 5 Ch. D. 850; 467. J. Ch. 686 ; 
37 L. T. 300, ©. A. 

Annotations ;— Consd. Re Palmer’s Trade Mk. (1883), 24 
Ch. JD..504. Distd. Gridley v. Swinborno ieee) 52 J. P. 
791. Apld. Reddaway v. Banham, [1895] 1 Q. B. 2866 

Netter daa ¢. Birmingham Vinegar Brewery Co., [1896] 

1474, —~-— Use of word merely collateral mis- 
representation.|—Prrry & Co. v. Hesstn (T.) & 
Co., No. 1301, ante. 














FF. Acts of Servant. 


1475. Whether employer liable—Effeot of pro- 
hibition of act.|—Pltf. co.’s wine & no other being 
known as ‘‘ Big Tree Brand” they brought an 
action against an hotel co. for an injunction to 
restrain them from offering for sale or selling other 
wine as ‘“‘ Big Tree Brand.” It was proved that 
defts.’ waiters on many occasions when ‘‘ Big Tree 
Brand ’’ wine was ordered at defts.’ restaurants 
tendered other wines, & when the question was 
raised asserted that they were that brand :—Held: 
it was no defence that the waiters had been told 
that they should not do anything of the sort, & 
that they were acting contrary to their order ; 
deft. corpn. was responsible for the misrepresenta- 
tions of its waiters; & an injunction was granted. 
—GRIERSON, OLDHAM & Co., Lp. v. BIRMINGHAM 
Hotrec. & Restaurant Oo., Lrp. (1901), 18 
R. P. C. 158. 


Part V.—TrapE NAMES AND Passing Orr. 


1476. Absenoe of guilty knowledge.]—The 
manufacturers & their London agents sold a 
Jiqueur known as ‘‘ Créme de Menthe Glaciale ”’ 
in bottles, shaped somewhat peculiarly but common 
for such liqueurs, with a label upon them bearing 
those words, & underneath that label a rectangular 
slip with the word ‘ Cusenier’”’ in plain letiers. 
The managing director of the London agents, 
having had his suspicions aroused as to the passing- 
off of a liqueur which was not pltfs. at the bars of 
the Gaicty Theatre, which was controlled by defts., 
purchased from a barmaid there a bottle from 
which he had been supplied with liqueur in response 
to a request for a glass of ‘“‘ Cusenier’s Créme de 
Menthe.” The liqueur was not of pltfs.’ manu- 
facture, & the bottle bore the label of another 
manufacturer named Perrier with the ‘“ Cusenier ”’ 
white rectangular slip stuck over the word 
‘“ Penier.”” It was not proved how the bottle had 
been put into this condition, & defts. sought 
to show by their cellar books that they could not 
have had, on the day in question, a Perrier bottle 
with or without an additional Jabel :—Jfeld: 
defts., whether with the guilty knowledge of their 
directors or not, had passed off as a liqueur of 
pltfs. that which was not a liqueur of pltfs., & 
pitfs. were entitled to an injunction, with 20¢. 
damages & costs.—CUSENIER (I.) FILs, AINK, ET 
COMPAGNIE & GEORGE IDLE CHAPMAN & Co., Trp. 
”, GAIbTyY BARS & RESTAURANT Co., Lp. (1902), 
19 R. P. C, 357. 

1477. In absence of explanation.]—Pitfs. 
were the owners of a brand of cigars well known as 
‘“La Corona,’ & were the proprietors of a trade 
mark registered under the Act of 1905 of which 
those words were a prominent part, & the words 
appeared on the outside & inside of the boxes in 
which their cigars were sold. Such cigars were 
asked for as “ La Corona’”’ or ‘ Corona.” The 
word ‘ Coronas ’’ was used by a number of manu- 
facturers of cigars to indicate, not a brand, but a 
particular shape or a particular size & shape. 
Defts. were restaurant keepers in Cheapside, & 
sold cigars to their customers & sometimes to other 
people. Pitfs. complained of the sale by defts. of a 
bundle of cigars on the ribbon of which the words 
“ Corona de Alfonso”? appeared under the words 
‘ Aronyas del Rey,’ & complained also of two 
sales, one of “ Corona ”’ cigars & the other of ‘ Ta 
Corona ” cigars by a boy employed by pltfs. in the 
restaurant to sell cigars. On the first mentioned 
sale the goods were described as ‘ Cabinet 
Coronas”? in the receipt given to the purchaser. 
It was held at the trial that, having regard to the 
use of ‘‘ Coronas ”’ as a size mark, a person seeing 
the ribbon would not be entitled to assume that 
‘‘ Corona ”’ as used on it meant the brand, & that 
the ribbon was not calculated to deceive, & that 
on the first sale there was no passing off ; that on 
the other two sales there was passing off by the 
boy, but that it ought not to be inferred that he 
was authorised to do so or that defts. were guilty 
of passing off ; & that there was no infringement of 
trade mark. Judgment was given for the defts. with 
costs. Pltfs. appealed, but on the appeal relied 
only on passing off :—Held: defts. were, in the 
absence of any explanation, responsible for the 
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1476 i. Whether ead 5 liable — 
Absence of guilty knowledge.|-— Deft. 
was indicted & convicted under 
8. 400 (b) of the Cr.minal Code for hav- 
ing unlawfully filled bottles with an 
article of food for the purpose of sale 
or traffic therein, such bottles having 
stamped upon them the trade mark of 
an incorporated co. The evjdence 


were filled by de 
deft.’s knowledge. 


ledge ” ;—-Held : 


showed that the bottles in question 
ft.’s servant without 


a verdict of “ guilty without know- 
the clear object of 
the statute being to protect manu- 
facturers & others in the use of their 
registered trade marks, knowledge on 
the part of deft. was not of the cssence 
of the offence & the trial judge was right 
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passing off by the person entrusted with the sale 
of cigars, & on the facts pitfs. were entitled to an 
injunction.--HAVANA CiagaR & Topnacco Fac- 
TORIES, rp. v. Tirrin (1905), Lrn. (1900), 26 
R. P. C. 473, C. A, 


Annotation :-—Reld. Havana Cigar & Tobaceo Factories v. 
Oddenino, [1924] 1 Ch. 179. = : 


1478. Absence of fraud — Distinction 
between claim for injunction & claim for damages.] 
—-Pltfs., who were respectively the proprietors of 
two well known soaps called ‘“‘ ux” & ‘‘ Monkey 
Brand,’”’ each commenced an action against deft. 
society claiming an injunction to restrain them from 
passing off any soap not manufactured by pltfs. 
as & for pltfs.’ soap. Defts. were a co-operative 
society having several shops in the district of 
Masbro’, & they received their supplies from a very 
large trading corpn. called the Co-operative Whole 
sale Society, deft. society being, in conjunction 
with other & similar local societies, a constituent 
member of this corpn. It appeared from the 
evidence that at a meeting of deft. society in 1906 
it had been decided to discontinue the sale of 
private makers’ soaps & to stock & sell only soaps 
made by the ‘S C.W.S.,” & instructions were then 
given to the managers & assistants of the various 
shops to say, when asked for private makers’ soaps, 
that they did not stock them & to offer instead 
‘“C.W.S.” soaps. Pltfs. instituted a series of test 
purchases, & called witnesses, who stated that 

‘C.W.S.” soap had been supplied in substitution 
for “ Juux’”’ & ‘‘ Monkey Brand” without any 
remark being made. At the trial defts. offered to 
give an undertaking that no substitution should 
take place in the future ; pltfs. however pressed for 
an injunction :-- Held: (1) there had not been 
any actual fraud nor intention to deceive on the 
part of defts., &, if anything wrong had been done, 
it had been accidental or inadvertent on the part 
of a careless shopman; all ground of complaint 
had long since ceased; &, an undertaking being 
given on behalf of defts., there would be no injunc- 
tion & no order as to costs. 

(2) It has been suggested that the master ought 
to be treated in exactly the same way, whether a 
thing like this has been done by his servants or by 
himself. I agree that that would be so with regard 
to damages, but to say that a master threatens & 
intends to do acts which are directly in disobedi- 
ence of his orders, which he admits ought never to 
be done, which he is willing to undertake never to 
do, & which it is not suggested he ever knew 
had been done, to say that such a master is to be 

ut in the position of having an injunction granted 
by the ct. against his doing in future that which 
he has done his best not to have done, is a proposi- 
tion to which I decline to assent (FLETCHER 
MouttTon, J.J.).—LeveER BrotTHers, Lrn. v. 
MASBRO’ KQUITABLE PIONEER SOCIETY, ILTD.. 
BENJAMIN BROOKE & Co., LTD. v. SAME (1912), 106 
L. IT, 472; 28 T. L. R. 294; 20 KR. P.O. 225, OC. A. 


Annotation :—As to (2) Consd. Goddard v. Watford Co-op, 
Soc. (1924), 41 R. P. C. 218. 


1479. Servants knowingly passing off.]— 
Pltfs. manufactured & sold Kovril & other meat. 
extracts in fluid form. Deft. co., restaurant 
keepers, who had refused to stock Bovril, had in 
response to ‘“ trap’? orders by pltfs.’ employees, 











in treating the verdict rendered as one 
of Sl ae v. NEWCOMBE (1918), 52 
N. 8S. R. 85; 40 DL. R. 853 
Can. Crim. Cas. 249.—CAN, 

1476 ii. - -—— .}-—-MONTCOMERIEB 
& Co., Lrpo. v. Youre BROTHERS 
(1904), 21 R. PRP. C. 285.—6COT. 


The jury returned 








1476 iii. ——.]—O.-T., LTD. ¥. 
Pilar & Co. (1914), 32 R. P. C. 
69.—S OT, 
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Sect. 6.—Action for passing off: Sub-sect. 6, F.; 
sub-sect. 7, A. & B. (a) & (b), & C.) 


through their servants & agents systematically 
supplied in response to orders for ‘“‘ Bovril”’ or 
Bovril & Soda,”’ at one of their establishments a 
fluid meat extract from a bottle plainly labelled 
‘‘ Oxo,” without any explanation or statement. 
The purchasers did not in the majority of instances 
see the bottles from which they were supplied. 
Pltfs. brought an action for passing off & moved for 
an interlocutory injunction to restrain defts., their 
servants & agents, from passing off any meat 
extract, or other goods not of pltfs.’ manufacture 
as & for the goods of pltfs.; defts. contested 
pltfs.’ right to an injunction. ‘The hearing of the 
motion was treated as the trial of the action :— 
Held: deft. co.’s servants having knowingly «& 
systematically supplied Oxo in the place of Bovril 
were doing what was calculated to deceive & an 
injunction was granted with costs.—Bovriy,, Lr. 
v. BODEGA Co., Lrp. (1916), 838 R. P. C. 153. 


SvuBp-siecr, 7.— RELIEF. 
A. In General. 


1480. Whether special damage must be proved.] 
-—BLOFELD v. PAYNE, No. 1555, post. 

1481, ———.]--Pltf. & another person, who 
carried on distinct trades at different places of 
business, had derived, from a common predecessor 
in their respective businesses, the right to use the 
name of Dent as a trade mark. Defts. having 
infringed this right: Held: (1) pltf., without 
averring special damage, might sue alone for an 
injunction, & for the delivery up of the articles 
so marked to have the name erased ; (2) he might 
sue alone for an account of profits made by deft. 
out of articles so marked, & for payment to pltf. 
of such part of such profits as pitt. should be 
entitled to. 

(3) If other parties are necessary for any part 
of the relief prayed, that is sufficient to sustain a 
demurrer for want of parties ; & it is no answer to 
such demurrer to say that that part of the relief 
may be waived at the hearing. —DENT v. TURPIN, 
TUCKER v. TURPIN (1861), 2 John. & LH. 139; 30 
I. 0. Ch. 495; 4 1. 1. 687; 7 Jur. N.S. 673 5° 0 
W.R. 5485 70 1. R. 1008. 

Annotations: 4s to (1) Distd. Batty v. Hill (1863), 1 Hem. 
& M. 264. Apld. Braham v. Beachim (1878), 7 Ch. )). 848. 
Consd. Sheehan v. G. i. Ry. (1880), 16 Ch. D. 59. Expld. 
Re Khrmann's Applns., [1897] 2 Ch. 495, Refd. Loather 
Cloth Co. v. American Leather Cloth Co, (1863), 1 Hein. 
& M. 271; Ainsworth v. Walinsley (1866), L. R. 1 Eq. 518 
_is to (2) Gonsd. Southorn v. Reynolds (1865), 12 L. I. 75. 
Generally, Retd. Ihleo v. Henshaw (1886), 53 L. T. 919; 
Goddard v. Watford Cu-op. Soc. (1024), 41 1. be. CO. 218. 
1482. ——.]—-Wakwick Tyke Co., Lrp. +. 

New Motor & GENERAL RuBBER Co., Lrp, No. 

1401, ante. 

1483. Necessity for representation to defendant— 
That use of name calculated to deceive.|—-(1) Be- 
fore the ct. will interfere to prevent one trader from 
making fraudulent use of the name of another, it 
requires to be satisfied not only that the course 
taken by deft. is calculated to deceive the public, 
but that representation has been made to him by 
pltf. that it will have that effect. 

(2) ‘The ct. has always conceded to persons who 
have taken an important part in any business the 
full benefit of this, & the right of informing the 
whole world that they come from such business 
(WIGRAM, V.-C'.).—WILLIAMS v. OSBORNE (1865), 
13 L. T. 498. 
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B. Acquiescence and Delay. 
(a) Acquiescence. 

1484. What amounts to acquiescence—Know- 
ledge of wrongful acts—Failure to assert rights.]— 
lt., pltf., was the registered owner of an old 
trade mark for laundry blue consisting of the words 
‘“ Oval Blue,” & the evidence showed that ‘‘ Oval 
Blue’ had for many years meant pltf.’s, which 
was sold in packets of an oval shape. R. brought 
an action against B. to restrain him from passing 
off his goods as or for the goods of plif. At the 
trial of the action, the only ground of complaint 
relied on in reference to the alleged passing off was 
the use by deft. of the oval shape in the get-up of 
his goods. It was held to be proved at the trial 
that, in three instances, pltf. had become aware 
of the user by other persons of the oval shape, & 
had neglected to attack them, &, in one of these 
instances, had neglected so to do, although the 
person using such shape had expressly declined to 
discontinue using it:—Held: although common 
use of the words oval blue was not established, yet 
the action must be dismissed, owing to the neglect 
of pltf. to assert his rights.—RIrLEY v. BANDEY 
(1897), 14 Rh. P. C. 591. 


Annotation :—Dbtd. Reddaway v. Stevenson (1902), 20 
R. VP. C. 276, 


1485. —-— -—— -— - After inquiries as to 
position.| —-REDDAWAY (F.) & Co., Ltn. v. STEVEN- 
sON & BrotTuEr, Lrp. & SrevENSON, No. 1287, 
ante. 

1486. Whether bar to relief — Injunction.] — 
RipLEY v. BANDEY, No. 1484, ante. 

1487. ——.]—REppAway (F.) & Co., LTp. 
v. STEVENSON & BROTHER, Lrp. & STEVENSON, 
No. 1237, ante. 

1488. Damages.]— KRreppaway (F.) & Co., 
Lrp. v. STEVENSON & BROTHER, J/tp., & STEVEN- 
SON, No. 1237, ante. 

Laches & acquiescence generally.|—See MqQuity, 
Vol. XX., pp. 523-541, Nos. 2488-2587. 








(b) Delay. 

1489. What delay bars relief—Four months.]— 
KLAVETD v. HARRISON, No. 1464, ante. 

1490. - -— Nine or ten months.|]—JIn a suit to 
restrain the user of names in trade in a fraudulent 
manner, the right to an interlocutory injunction 
is lost by a delay in filing the bill of nine or ten 
months sinee the discovery of the user.--ISAACSON 
ev. THOMPSON (1871), 41 L. 0. Ch. 101; 20 W. RK. 
196. 

1491. -—-- Two to three years-— Injunction 
claimed in aid of legal right.]—-When an injunc- 
tion is sought in aid of a legal right, the ct. is bound 
to grant it if the legal right is established. There- 
fore mere lapse of time will not. be a bar to the 
granting of the injunction, unless it would be a 
bar to the legal right. To an action for an injunc- 
tion to restrain deft. from representing that the 
business carried on by him was the same as that 
carried on by pltf., it was objected that pltf. had 
known for between two & three years before 
issung his writ the facts on which he relied :—- 
Held: this delay was no bar to the action. - 
FuLLWoop v. FuLLWoop (1878), 9 Ch. D. 176; 
47 L. J. Ch. 459; 26 W. R. 4853 sub nom. FuL- 
woop v. FuL.woop, 88 L. T. 380. 

Annotations :—Apld. Rowland v. Michell (1896), 75 L. T. 65. 
Folld. Reliance Rubber Co. v. Neliance Tyre Co. (1924). 
42R.P.C. 91. Refd. Raggett v. Findlater (1873), L. R. 
17 Eq. 29; Kvans wv. Davis (1878 W. RR. 285; 


), 27 ; 
Jamieson 7 Jamieson (1898), 15 FR. P. C, 169; London 
General Omnibus Co. v. Lavell (1900), 83 L. T. 453. 
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1489 i. What delay bars relief-- Four montha.}—CHINN v. THOMAS (1879), 5 V. Ju. R. (Eq.) 188. —AUS, 
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1492. ——— Six months.|}—CounTy CHEMICAL 
Co., LTp. v. FRANKENBURG, No. 1333, ante. 

1493. -—— Four years—Military service.]— 
Porret v. PomET (JULES), Lrp. & Nasu, No. 1142, 
ante. 


1494. ——— Due to collection of evidence—As to 
cases of deception.|—L&E 7. ITALEY, No. 1130, ante. 
495. —— Partially due to circumstances beyond 


control.|— RELIANCE RUBBER Co., Lrn,v. RELIANCE 
TYRE Co., Lrp., No. 1206, ante. 

Interlocutory injunction.}—See Nos. 1542, 
1543, post. 

1496. Necessity for knowledge of wrongful acts.]| 
—We were invited to consider the case from the 
point of view that pltf. co. alone was the rightful 
producer & vendor of ‘‘ Whitstable Oysters,” & 
that the Sea Salter & Ham co., which I shall 
hereafter call the Sea Salter co., is to be treated 
as having originally sold its oysters wrongfully as 
‘Whitstable Oysters,’’ & has not been restrained 
from continuing the wrongful act merely owing to 
the laches of pltf. co. There is nothing before us 
to justify such a method of dealing with the case 
or with the evidence, & indeed on this point it is 
useful to refer to the reasons offered by Mr. 
Anderson the chairman of pltf. co., in his evidence, 
at page 40 of the printed shorthand notes for pltf. 
co. admitting the right of the Sea Salter co. to 
sell its oysters as ‘‘ Whitstable Oysters,” & to the 
statement there made by Mr. Anderson that pltf. 
co.. when it had to consider the question of the 
rights of the Seca Salter co., had, up to that time, 
remained in ignorance of the conduct of that co. 
Admitting such ignorance, it is difficult {o see how 
there could have been laches on the part of pltf. 
co. at that time. The fact is that we have to con- 
sider the state of things existing at the date of the 
alleged wrongful acts of defts., & at that time 
the right of the Sea Salter co. to sell oysters as 
“ Whitstable’? was clear & admitted (ROMER, 
L.J.).- WHITSTABLE Oyster FisHerny Co. ». 
TlAyuING Fisnenies, Lrp. & TABOR (1901), 18 
R. PP. C. 484, CL A. 

Laches & acquiescence, generally.) — Sec 
Kquiry, Vol. XX., pp. 524~541, Nos. 2488- 2587. 





C. Offer by Defendant. 

1497. Whether order for relief made in court or 
in chambers.]—Pltfis. were owners of a trade mark 
consisting of a demon’s head & the words “ The 
Demon,” & they manufactured tennis racquets 
& sold them stamped with this mark. They 
commenced this action to restrain deft. from 
passing off his racquets as & for pltfs.’ racquets 
by the use of the title ““ The Demon,” & claimed 
an account or damages. Deft. had purchased 
twenty-four racquets of the same shape as pltfs.’ 
racquets, & his manager had exposed some of 
them for sale, attaching to them a small ticket 
with “ Demon” written on it in ink, & also had 
written ‘‘ Demon ”’ on the paper covers for holding 
the racquets. ‘'wo of these racquets were sold 
by deft.’s manager to purchasers on behalf of 
pitfs., &, at their request, the manager placed the 
word “Demon” on the invoices. On_ pltfs.’ 
solr. writing to deft., the latter at once apologised. 
Pltfs., however, commenced the action. Deft. 
then offered to undertake not to interfere with 








ART V. SECT. 6, SUB-SECT. 7.—0. 


1501 |. Effect on relief—Injunction— 
Offer after writ.}—RADWAY v. COLE- 
MAN (1868), 15 Gr. 50.—OAN. 


a. Effect on 


Son, 








areed ii. ~~. ]-——VALEN- 
NE v. VALE 7 . R. Ir. 
188 GR NTINE (1892), 31 L. R. Ir 


coats -— Offer 
writ.J—Plitf. in this case sued defts. 
for using a label, like that of pltfs., 
bearing the name of 
& Dundee, 

damages, & a perpetual injunction. 
It was clear from the evidence, that 
pltfs. could bave had an undertaking 
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pitfs.’ trade mark, or to consent to an order in the 
terms of the writ to be obtained by summons in 
chambers, & to account for the profits of seven 
racquets which he admitted to have sold. Pltfs., 
however, moved for an injunction. An order was 
made for a perpetual injunction in the terms of 
the writ, with the costs of the action; but the 
costs were not to exceed such costs as would have 
been incurred if an order had been made in 
chambers, by consent, for an injunction; an 
account of profits was ordered, the costs of the 
accounts being reserved.—SLAZENGER v0. PLlUoTT 

(1895), 12 R. B.C, 439. 

Annotations :— N.F.Smith & Jones v. Service, Reeve, [1914] 
2 Ch. 576. efd. Fram Manufacturing Co. ». Morton 
(1922), 40 R. Pp. C. 33. 

1498. .} — Pltfs. having commenced an 
action to restrain defts. from using the name 
‘‘ Gandy ”’ & from infringing their registcred trade 
marks, defts. agreed to submit & to pay the costs, 
including the costs of obtaining an order of the 
ct. in the cheapest possible manner, namely, by 
summons. Minutes of an order having been 
agreed upon, pltfs. served notice of motion for an 
injunction, & the action came on in ct. as a short 
cause. Defts. raised the point that pltfs. were only 
entitled to the costs which would have been incurred 
if the order had been obtained in chambers :— 
Held: without laying down any general rule on 
the subject, pltfs. were entitled to bring on the 
matter in ct. & to the costs of the action.— 
GANDY BrEtr MANUFACTURING Co., LID. vv. 
FLEMING, Birnkey & GOonALL (1901), 18 R. P. C. 
276. 


Annotations :—Folld, Smith & Jones v. Service, Reeve, [1914] 
2 576. Refd. Kram Manufacturing Co. v. Morton 
(1922), ‘ 


40 R. PLC. 33. 
1499. -—.)J—Smirn (J. T.) & Jonus (J. F.), 
Lrp. +. SERVICE, REKVE & Co., No. 1006, ante. 

1500. .|—A passing off action may be a case 
of such a character as that it is desirable, on a 
judgment for an injunction by consent, publicity, 
should be given to the order & that therefore 
pltf. should be allowed the costs of a motion for 
judgment in ct., & not merely the costs of obtaining 
an order in chambers & held that in this particular 
case such costs should be allowed.-—Fox v. LUKE 
(1925), 438 R. P. C. 37. 

1501. Effect on relief—Injunction—Offer after 
writ.}—SLAZENGER v. Prcotrr, No. 1497, ante. 

1502. - ——- —-—— -——.]—JamEson & Son, Tn. 
v. CLARKE, No. 1512, post. 

1503. —— - --— Plaintiff unreasonably 
pursuing case.] — Lever Broriers, Lrp. v. 
MAssro’ EQUITABLE PIONEER Society, LTp., 
Brookt (BENJAMIN) & Co., Lrp. v. SAME, No. 
1478, ante. 

1504. —-— ——— Offer before writ—JInfringing 
circulars remaining in circulation.}—Defts., exors. 
of L. H., a wine merchant, issucd 35,000 circular 
price lists offering to sell “‘ T.’s ’? 1908 vintage port 
at 27s. per dozen bottles. To the trade & public, 
vintage port described as “ 'T.’s’ denoted a wine 
of pltfs.”. The wine mentioned in defts.’ lists was 
not ‘‘ T.’s,” which sold at 345. per dozen, but wine 
shipped by A. D. T. & the entry was made by 
inadvertence & in forgetfulness of pltfs.’ rights. 
On their attention being called to the matter, 
defts. abandoned the use of the name “ T.’s”’ 











from defts. beforo the Issue of the writ 
to discontinue the use of the label. 

Although pltfs. got the consequent 
relief of a perpetual injunction, pltfs. 
costs were under the circumstances 
refuscd.—ROBERTSON & SON *., 
PERKINS & Co., LTp. (1886), 2 Q. Tl. J. 
1 7 3.—AUS. 


before 


William Teacher 
claiming £1,000 
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Sect. 6.—Aclion for passing off: Sub-sect. 7,C., D., 
By & P, (a) & (b) 4.) 

& offered an undertaking not to use it again, but 
pltfs., wishing to yet a written apology & under- 
taking for publication commenced an action 
claiming an injunction against defts.’ passing off 
port wine not pltfs.’ as & for pltfs.’ port wine. 
Defts. in their pleadings offered an undertaking 
not to use the name, & having transferred L. H.’s 
business to a limited co., alleged that no cause of 
action existed at the issue of the writ in the action, 
& they paid 40s. into ct. by way of damages :— 
Held: the circulars remained a continuing offer, 
the effects of which were not counteracted by any- 
thing that defts. had done, & there was therefore 
a good cause of action for an injunction when the 
writ was issued, & an injunction ought to be 
granted.—- YEATMAN v. ITOMBERGER & Co. (1912), 
107 L. T. 48; 56 Sol. Jo. 614; 209 R.P. C. 561; 
on appeal, 107 11. T. 742, C. A. 

a eaison : ~Refd. Hindhaugh v. Inch (1923), 40 R. P. ¢C. 








1505. —-— Account of profits—Offer after writ.| 
—SLAZENGHKR v. Praorr, No. 1497, ante. 

1506. Effect on costs--Whether on scale as if 
order made in chambers.]—SLAZENGER v. Pico, 
No. 1497, andle. 

1507, -—--— 
ING Co., LTb. v. 
No. 1498, ante. 

1508. .| — Fox v. LUKE, No. 1500, ante. 

1609. Offer after writ-—Refusal to pay costs 
—Action proceeding to trial.]|—Deft. innocently 
used pltfs.’ trade marks, &, on being served with 
the bill, he removed the labels, & gave an under- 
taking not to sell any more, but refused to pay the 
costs. The suit was continued to a hearing, & 
the account of profits, which were very tritling, 
was waived: -Held: deft. must pay the whole 
costs of suit. Burarss v. Hitts (1858), 26 Beav. 
244; 28 J. J. Ch. 356; 82 1. T. O. S. 328; 5 
Jur. N.S. 233; 7 W. R. 168; 53 Ts. RR. $91. 
Annotation :—Refd. Moot v. Couston (1864), 33 Beav. 578. 

1510. Offer unacceptable to plaintiff.|— 
a v. Hirsen (Oscar) & Co. (1886), 2 'T. TR. 
318. 

1511. --~ Plaintiff unreasonably pursuing case. | 
—LEVER BROTHERS, Lrp. 0. MASBRO’ HQUITABLE 
PIONEER Society, Ltp., BROOKE (BENJAMIN) & 
Co.. Lrp. v. SAME, No. 1478, ante. 

1512. Costs after offer.J—J. J. & S., dis- 
tillers of whisky in Dublin, which they sold in 
casks to retailers, supplied their customers with 
two descriptions of labels, one for three years old 
whisky bearing their registered trade mark 
“yy. J. & S.,” the other bearing the trade mark 
& three stars, for use on bottles containing whisky 
at least seven years old. ©., having purchased 
from them some of their three years old whisky, 
& been supplied with a number of the first. kind of 
label, got imitations made of the second descrip- 
tion of label, with the distinctive mark of three 
stars, affixed same on bottles not containing 
seven years old’ whisky, & sold it as the seven 
years old whisky. On being written to he stated 
that he had used the label merely for ornament, 
& denied that he had sold the whisky as seven 
years old whisky or committed any fraud, & 
promised not to use the label again. The solrs. 
for J. J & S. replied, ‘‘ You have committed a 
gross fraud; pltfs. will require you to pay £50 ; 
also £10 to Belfast General Hospital & £10 for 
costs; also to sign an apology to be published in 
two newspapers, & to deliver up all the imitation 
labels in your possession.’’ The solr. for ©. wrote 
characterising the terms as extortionate, but 





}—GANDY BELT MANUFACTUR- 
FLEMING, BIRKBY & GOODALL, 
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offering to pay any costs incurred up to date & 
sign a letter of regret. J. J. & S. then com- 
menced an action against C. Thereupon his solr. 
wrote on Oct. 1], 1901, to pltfs.’ solrs. offering to 
sign a consent to an injunction & to pay pitfs.’ 
solrs, costs properly & necessarily incurred. Pltfs. 
went on to trial, & proved that deft. had on two 
occasions sold the whisky as pltfs.’ seven year old 
whisky. Deft.’s counsel, while not resisting the 
injunction, submitted that pltfs. were entitled only 
to the costs incurred prior to the date of the letter 
in which they offered to consent & to pay the 
costs. The ct. held that deft. was not entitled 
to the exemption he asked for, & granted the 
injunction with costs.—JAMESON & Son, LTD. v. 
CLARKE (1902), 19 R. P. C. 255. 

1513. —-— Offer before writ—Offer as to in- 
fringement of mark—No offer as to passing off.|— 
Hat MANUFACTURERS SUPPLY ('O., Lrp. v. TOMLIN 
BrotTuERs (1906), 23 R. PP. C. 413, 


D. Innocent User. 


1514, Whether relief granted—Injunction—No 
unnecessary litigation.|—The bill alleged that: deft. 
sold brushes, on which the trade mark of pltf. 
was stamped, & prayed for an account & an injunc- 
tion. Pitf., directly after the filing of the bill, 
obtained the usualinjunction. Deft. by his answer 
stated, that he had sold such brushes on two 
occasions only, when he believed that he had sold 
them to agents of plitf.; but that he had had no 
intention to sell them without the leave or to the 
injury of pitf.; & that, if pltf. had made any 
application to him, he would have undertaken 
never to stamp any articles with pltf.’s trade 
marks. PItf. set the cause down on the answer 
of deft.. without entering into evidence; &, 
waiving the account, asked for a perpetual injunc- 
tion :—Held: there had not. been any unnccessary 
litigation on the part of pltf., & he was entitled to 
a perpetual injunction.—PIERCE v. FRANKS (1846), 
15 L. J. Ch. 122; 10 Jur. 25; sub nom. PEARCE v. 
FRANKS, 6 1. T. O. S. 314. 

1515. ---—— Defendants refusing to admit 
plaintiffs’ right to relief.|—In w passing off action 
defts., who were commission agents, in pursuance 
of an order given to them, ordered goods from a 
manufacturer in Germany, & directed the goods 
to be made up in the same fashion as a case handed 
to them by their customer, which was one of 
pltfs.’ cases. The German manufacturer con- 
signed the goods io retail dealers in England. 
Defts, alleged that they were innocent in the matter 
as they did not know that the case in question 
was a case used by any Iinglish manufacturer, still 
less that it was the case in which pltfs. were in the 
habit of making up their goods. Defts., in reply 
to a complaint made before action by pltfs.’ solrs., 
wrote a letter in which they did not admit pltfs.’ 
right to relief, & stated that they had taken the 
matter up with the manufacturer & their customer. 
Pitfs. moved for an interlocutory injunction :-— 
Held: pltfs. were entitled to an injunction in the 
terms of the notice of motion. By consent the 
injunction was made _ perpetual.— CATTERSON 
(S. P.) & Sons, Lrp. v. ANGLO FOREIGN MANU- 
FACTURING Oo., LTp. (1910), 28 R, P. C. 74. 

1516. .}—The proprietors of a 
trade mark, consisting of the word ‘‘ Sferavox,”’ 
& registered in classes 8 & 9 in respect of wireless 
loud speakers brought an action for infringement 
of the mark & for passing off. They had previously 
moved the vacation ct. for an injunction to restrain 
defts. from infringement & passing off: &, defts. 
undertaking in terms of the notice of motion, no 
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order was made on the motion except that the 
costs be costs in the action. Defts., who had acted 
innocently, admitted the sale under the name 
‘‘ Sferavox ” of a single loud speaker not of pltfs.’ 
manufacture, but denied that pltfs. were entitled 
to an injunction or to damages. They had for 
some time exhibited in their window a loud 
speaker not of pltfs.’ manufacture under the 
name ‘‘Sferavox’’:—Held: (1) pltfs. were 
entitled to an injunction or to an undertaking in 
the terms of the statement of claim; (2) they 
were entitled to costs notwithstanding that they 
had asked for damages to which they did not 
show themselves to have been cntitled.—SocirtTnt 
FRANCAISE RADIO-ELECTRIQUE v¥. WEST CENTRAL 
WIRELESS SUPPLIES (1928), 45 R. P. C. 276. 


KE. Isolated Acts. 


1517. Whether relief granted—Injunction.]— 
A firm of tobacco manufacturers, whose tobacco 
was known by the name ‘“ Mitcham,” having 
brought an action against a shopkeeper for selling 
tobacco not of their manufacture under that name, 
only proved at the trial one instance of passing 
off, in which instance a person, who had, at the 
request of a traveller of pltfs., asked for an ounce 
of ‘‘ Mitcham ”’ tobacco, had been served with 
another tobacco by deft.’s manager, who had since 
left her employ :—Held: no injunction ought to 
be granted, & the cage was too trivial for damages. 
—RUTTER & Co. v. SmiTu (1900), 18 R. P. C. 49. 

1518. .|—Pltfs. had for many years 
made waterproof coats sold under the names 
‘Burberry’? & ‘‘ Burberry Proof.’ Deft., a 
retailer, in response to a request for a coat that was 
‘‘ Burberry Proof,’’ sold a coat not of pltfs.’ 
manufacture which he had bought from the manu- 
facturers, who had assured him that they were 
made from ‘‘ Burberry Proof” cloth as supplied 
to them, with appropriate labels, by pltfs. Pltfs., 
although they did not take proceedings for a 
fortnight, gave deft. no opportunity of explaining 
the mistake as to the manufacture of the coat, 
which in fact was also a mistake of the third party 
manufacturer :—Held: it was an isolated instance 
of mistake for which no injunction could be granted, 
but no order was made as to costs.— BURBERRYS 
v. WATKINSON (1906), 28 R. P.O. 141. 

Annotation :— Refd. Smith’s Potato Crisps v. Paige’s Potato 

Crisps (1928), 45 R. P.O. 132. 

1519. -}—ARMSTRONG O1LER Co., Lrp. 
vy, PATENT AXLEBOX & FouNDRY (o., J:t., No. 
1239, ante. 

1520. Liability of master.]—DItfs.’ 
were the manufacturers of Brownie photographic 
films, ‘‘ Brownie”’ being one of their registered 
trade marks. A shopman of deft. in response to 
a written order for a “ Brownie’”’ film supplied 
a film not of pitfs.’ manufacture, without bringing 
home to the mind of the purchaser that the film 
supplied was not that ordered. ‘his, however, 
was an isolated act, & deft. was a perfectly honest 
tradesman. Pltfs. commenced an action for 
infringement of trade mark & passing off, & plead- 
ings were delivered. Subsequently pltfs., on 
being pressed to do so by deft., set the action 
down for trial after intimating that they were 
willing to allow the matter to rest:— Held: at. 
the trial of the action, there ought to be no order 
as to costs or otherwise.—Kopak, Lp. v. GREN- 
VILLE (1908), 25 R. P. C. 416. 
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PART V. SECT. 6, SUB-SECT. 7. E. 


b. General rule.J)—In order to 
entitle a wholesale dealer to interdict 
ugainst a retail dealer selling over his 





counter goods on the representation 
that they are of pursnor’s manufacture, 
when in point of fact they were not, 
it is not sufficient to prove that in a 
few instances, when goods of pursuer’s 
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1521. Damages.|—RuTTER & Co. v. SMITH, 
No. 1517, ante. 
1522. No proof of damage.|—Pltfs., John 


Knight & Sons, lid., soap manufacturers, sold 
soap known as “ John Knight’s Primrose Soap,” 
& they commenced an action against a co. carrying 
on business as retail drapers & grocers, for a certain 
breach of contract in regard to the sale by defts. 
of Primrose Soap, & for passing off soap not of 
pltfs.’ manufacture as or for soap of pltfs. The 
only case of passing off proved at the trial was that 
a person sent by pltfs. to deft.’s shop in reference 
to the breach of contract, asked for a bar of ‘‘ John 
Knight’s Primrose Soap,” & was given a bar of 
‘ (risp’s Imperial] Primrose,’ with a representation 
that it was manufactured by pltfs., which was not 
the fact; but it was not proved that the assistant 
making the representation did so with the intention 
of deceiving, or that he did not make it mercly by 
mistake :—Held: the one instance of passing of, 
without any intention to continue doing so or any 
proof of damage, did not constitute a ground of 
action ; the action so far as founded on passing off 
was dismissed, & pltfs. having established a breach 
of contract, it was agreed that there should be 
no costs on either side.—JOHN KNIGHT & SONS, 
Lrp. v. Crisp & Co., Lrp. (1904), 21 R. P. C. 670. 

1523. ——— No intention to continue acts.] — 
Joun Kniout & Sons, Lrp. v. Crise & Co., LTD., 
No. 1522, ante. 

Costs.|—-See Nos. 1579-1582, post. 





KF. Form of Relief. 
(a) In General. 

1524. Indictment for obtaining money on false 
pretences.|—R. v. SmiTu, No. 1527, post. 

1525. Delivery up of goods.|— DENT v. TURPIN, 
TUCKER ». TURPIN, No. 1481, ante. 

1526. - —.|—Lissen, Lrp. ». Murron (1928), 
16 R. PL. bo. 


(b) Injunction. 
1, In General. 


1527. Injunction as alternative remedy—To 
action for damages-—-Or indictment for false pre- 
tences.|—In caseslike the present the remedy 18 well 
known: prosecutor may, if he pleases, file a bill 
in equity to restrain deft. from using the wrapper, 
or he may bring an action at law for damages, or 
he may indict him for obtaining money under false 
pretences ; but it would be straining the law to 
hold that this was a forgery (WI1LLEs, J.).—K. v. 
Smit (1858), Dears. & B. 666 3; 271.3. M. OC. 225 ; 
31 L.T.O. 8.185; 225.P.274; 4 Jur. N.S. 1003; 
6 W. R. 495; 8 Cox, C. C. 823; 160 I. R. 1122, 
Oe Goat ao 

1528. Whether granted—Ex parte.|—Drioti 
STAUNTON (1848), 12 L. T. OWS. 64. 

1529. —— J—A co., which manufactured 
aeroplanes & was the registered proprictor of a 
trade mark consisting of the word ‘‘ Avro”’ for 
goods which included aeroplanes, commenced an 
action against another co. to restrain it from 
infringing the trade mark & from selling aeroplanes 
not made by pltfs. as ‘‘ Avro ”’ aeroplanes & moved 
for an interlocutory injunction. During the war 
machines had been made for the Govt. by other 
manufacturers besides pltf. co., which were made 
to a certain design of pltfs. & known as Avro 
504 K. Pltfs. alleged that defts. were selling, as 





manufacture were asked for, other 
goods were supplied. -THOMAON & 
Co. v1, TROBERISON (1888), 145 R. (Ct. 
of Sess.) 880; 25 $e. L. Re 649 — 
SCOT. 
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Sect, 6.—Action for passing off : 
(b) 2., ti. & ii.) 

‘ Avro’’ aeroplanes, aeroplanes not made by 
pltfs., which defts. had since the war acquired 
from the Aircraft Disposal Board of the Ministry 
of Munitions. Defts. alleged that the name 
“ Avro” was not distinctive of acroplanes made 
by pltfs., but indicated a machine of a certain type 
by whomsoever made :—Held: an injunction, 
which had been granted on er parte application, 
restraining defts. from selling or offering for sale 
any aeroplanes not being of pltfs.’ manufacture as 
‘* Avro”? goods, ought to be continued until the 
trial or further order with the addition, assented 
to by pltfs., that was not to prevent deft. co. from 
selling aeroplanes made according to the design 
Avro 504 K. as aeroplanes ‘‘ Avrotype ”’ or “ type 
Avro.’’—Ror (A. V.) & Co., Lrp. v. AIRCRAFT 
J mpPosar Co., Lap. (1920), 37 R.P. Cc. 249. 

1530. Before actual infringement.] — 
FARINA v. SHAW (1852), cited in 3 Eq. Rep. at 
», 890. 

Annotation :—~Refd. Farina v. Silverlock (1855), 3 Eq. Rep. 


1531. --—~— No right of plaintiff infringed.) — 
This ct. will not grant an injunction to restrain the 
issue of goods bearing labels containing a false 
representation, when such falsehood is not an 
infringement of any right) vested in pltf{.—BaTTy 
v. Litt (18863), 1 Hem. & M. 264; 2 New Rep. 
265; 8L. 1. 701; 27 J. P. 628; 11 W. RR. 745; 
TIE. R. 115. 

Annotations :—A id. Tallerman v7. Dowsing Radiant Heat 

Co., (1900] 1 . 1. Refd. Braham o. Bustard (1863), 

1 Hem. & M. 44 7: Leather Cloth Co. v. American Leather 

Cloth Co. (1863), 2 New Rep. 481. 

1532. Conduct of defendants conducing to 
fraud—Although buyers from defendants not likely 
to be deceived.]— LEVER». Guopwin, No. 1562, post. 

533, No intention to pass off.J—P Mf. 
having invented a system of treating diseases by 
hot air, there appeared in a medical paper an 
article containing a favourable account of this 
system with particulars of its application to specific 
cases. Deft. who was the inventor of a rival 
system of hot air treatment, circulated amongst 
the patients of pltf. a pamphlet containing extracts 
from this article, but the extracts omitted all 
mention of pitf.’s name, & were go made as to 
induce the belief that the article, & the specific 
statements of fact therein, related to deft.’s system. 
There was evidence that some of pltf.’s patients 
were misled by these extracts, but no evidence of 
any actual damage. Upon motion for injunction : 
—IHHeld: in the ahsence of any attempt by deft. 
to pass off his system as pltf.’s the ct. ought not to 
interfere by way of interlocutory injunction. — 
TALLERMAN v. DOWSING RADIANT TIeat Co., 
{1900} 1 Ch. 1; 69 [. J. Ch. 46, ©. A. 

1534. —-— No intention to defraud.|—Lissrn, 
Lrp, v. HARLEY (1928), 46 R. P. C. 11. 

- Effect of offer by defendant.]—Sce Nos. 1497, 

1504, ante. 

Effect of isolated acts.]|—See Sub-sect. 7, 
K., ante. 


Sub-sect. 7, F. 














ii. Znterlocutory Injunction. 

Interlocutory injunctions generally.) — See 
INJUNCTION, Vol. XXVIII., pp. 371 et sey. 

1535. Whether granted—Plaintiffs’ right not 
established.]—In cases of claims to the exclusive 
right to particular marks on manufactures, the ct. 
exercises a jurisdiction over legal right, & there- 
fore will not interfere by para oe the first 
instance, except in strong cases, enerally 
does so, by putting the parties on ne eat of 
asserting their legal right by action at law. 


—— 
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The goods made at a particular manufactory 
had been distinguished by a particular mark, 
during more than sixty years before 1825. From 
1805, one of pltfs., either solely, or jointly with 
others, had been Jessee of this manufactory, & 
used the mark in question. In 1825, about two 
years before the expiration of his lease, he removed 
his manufactory to a place about forty miles 
distant, where he continued tv use the same 
mark, but under protest of the landlord of the 
original manufactory. From 1825 to 1836 no 
works were carried on at the original manufactory ; 
but, in 1836, it was re-let, & the goods made there 
were distinguished by the usual mark. The ct. 
refused to interfere by injunction, on the applica- 
tion of pltf. to restrain the occupiers of the original 
manufactory from using the mark in question, 
but gave him liberty to bring an action at law.-— 
MorLEY v. DOWNMAN (1837), 3 My. & Cr. 1; 40 
K. R. 824; sub nom. MOTTLEY v. DOWNMANN, 6 
I. J. Ch. 308, L. C. 


AAO: c :—Apld. Collins Co. v. seoven (1808). 28L. JI.Ch. 

Rodgers v. Nowill (1847), 6 Tare, 325. _Mentd. 

ieee v. "edtord (63) 32 7.. J. Ch. 741; Hall v. Barrows 

(1863), 4 De G. J. & Sm. 150; Ite Du Cros, | (1912]1 Ch. 644. 

1536. J—WARNE v . BRoMLEY (1844), 
3°L. TL. O.S. 70. 

1587. —----- -.J—An injunction to restrain 
deft. from using the particular style or title adopted 
by pltf., will not be granted if the ct. entertains the 
slig est doubt of pltf.’s right to sustain his title 
at law.—PURSER v. BRAIN (1848), 17 L. J. Ch. 141. 

1538. Whether — Aba ca a probability 
of damage to be shown.|—'T'o obtain an injunction 
on interlocutory application to restrain a co. from 
trading under a name very similar to that of a 
previously established co., it is not enough to show 
the similarity of the names, but also that there is 
a reasonable probability of damage in consequence 
to the business of pltf. co.—GENERAL REVER- 
SIONARY INVESTMENT Co. v. GENERAL KEVER- 
SIONARY Co., LYp. (1888), 1 Meg. 65. 

1539. .|- I. M. Pinet, trading as 
Maison Pinet, who carried on a small & recently 
established business in boots & shoes made for a 
special purpose, sold that business to deft. co. One 
of the objects of the co. was, by its memorandum 
of assoen., stated to be “ to carry on business in 
England & elsewhere as bootmakers & shoe- 
makers.’’ DPltfs. had for over forty years carried 
on business in the manufacture & sale of boots & 
shoes, their goods being commonly known as 
* Pinet’s.” 

They accordingly applied for an interlocutory 
injunction to restrain deft. co. from carrying on 
business as manufacturers or vendors of boots or 
shoes under the name of “ Maison Pinet, Ltd.” 
or under any other name or description of which 
the name ‘“ Pinet ’’ formed part, & which was so 
arranged or contrived as, by colourable imitation 
of pitfs.’ trading style or otherwise, to be calculated 
to represent or lead to the belief that deft. co. were 
carrying on pltfs.’ business, & from in any other 
manner representing or acting so as to lead to such 
belief as aforesaid :—Held: although the business 
of L. M. Pinet was not the same as pltfs.’ yet the 
co. formed to acquire it had no intention of restrict- 
ing their operations in any way, & would probably 
develop that business as far as possible, & develop 
it at the expense of pltfs.; therefore, a case had 
been made out justifying the interference of the 
ct. at the present stage of the proceedings.— 
PINET (F.) ET CIE v. MAISON Louis PINET, LTD. 
(1897), 77 I. T. 3822; 147.1. R.2; 14K. P.-C. 
933, (. A. 3 subsequent proceedings, {1898] 1 Ch. 
179. 
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1540. —-—— Probability that plaintiff will succeed 
at trial.|-WARNER v. WARNER, No. 1157, ante. 

1 & J. C. for many years 
sold mustard in tins bearing a distinctive label. 
i. & Co. sold mustard in similar tins, bearing a 
label somewhat similar in colour, type, & letter- 
press & arrangements, to J. & J. C.’s label, 
to which J. & J. C. raised no objection. In 1897, 
I. & Co. changed their label for one having a 
much closer resemblance to J. & J. C.’s label. 
J. & J. C. thereupon brought an action against FI. 
& Co. to restrain the use of this new label, & moved 
for an interlocutory injunction. Affidavits of 
traders were filed by both sides on the question 
of the probability of deception :—Held: the 
approximation of deft.’s new label to pltf.’s label 
was close: treating it as a matter to be judged 
simply by the eye, there was a reasonable pro- 
bability that at the trial a case of deception would 
be made out, & an injunction ought to be granted 
until the trial to restrain defts. from using the label 
complained of, or any other label which would 
lead the public to believe that defts.’ goods were 
the goods of pltfs. Subsequently, by consent, 
a perpetual injunction was granted in above terms. 
—CoLMAN (J. & J.), Lrp. v. Farrow & Co. (1897), 
15 R. P. C. 198. 

1542. After delay.;—DAWsoN v. WHITE 
(1897), 41 Sol. Jo. 797. 

1543, ——-- -|—Pitfs., Van Oppen & Co., 
Iitd., had for many years traded both in & out of 
the United Kingdom as carriers. From 1890 they 
had done business at Manchester, where in 1897 
they appointed deft. Van Oppen to be their 
representative. In June, 1901, he left their service, 
but continued the business of a carrier at the saine 
address as J. Van Oppen & from July, 1901, as 
I. Van Oppen & Co. Le adopted a special form 
of consignment note, which was_ practically 
identical with that of pltfs. Upon pltfs.’ motion 
for an injunction there was evidence that deft.’s 
carters were instructed to collect ‘‘ goods for Van 
Oppen ” :—Held: pltfs. were entitled, by way of 
interlocutory relief, to an injunction restraining 
deft. from so carrying on business as to lead to the 
belief that his business was that of pltfs.’, & 
from infringing the copyright in the consignment 
note; but the delay of pltfs. disentitled them on 
the motion to relief with regard to the trade name 
lL, Van Oppen & Co.—VAN OvPpEN & Co., Lip. v. 
VAN OPPEN (1903), 20 R. P. C. 617. 

1544, Before defendant’s answer to plain- 
tiff’s evidence—-Only in extreme cases.] — The 
owners & publishers of the well known Bradshaw 
Railway Guide commenced an action against an 
individual who had commenced to carry on busi- 
ness under the name Bradshaws Publishing co. to 
restrain him from using that name or any other 
name of which “ Bradshaw” or ‘ Bradshaws ”’ 
formed part or otherwise calculated to induce the 
belief that his business was connected with pltfs.’ 
business, & from publishing or advertising or 
obtaining or soliciting advertisements or sub- 
scriptions for ‘‘ Bradshaws Directory’? or any 
other publication the title of which comprised the 
word “ Bradshaw’ or ‘‘ Bradshaws”’ & other 
relief; & pltfs. moved for an interlocutory injunc- 
tion. They had sometime before made complaint 
to deft. When the motion came on for hearing, 
it, was stated that deft., who was then represented, 
was away on the Continent, & he had not answered 
pltfs.’ evidence :—Held: on pltfs.’ evidence deft. 
had been engaged in carrying on a series of gross 
frauds, & although it is only in extreme cases that 
the ct. will grant an injunction before a deft. has 
answered pltfs.’ evidence, this was a case in which 
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an immediate order should be granted. An 
injunction until the trial or further order was 
granted.— BLACKLOCK (HENRY) & Co., Lip. rv. 
BRADSHAW’S PUBLISHING Co. (1926), 43 R. P.C. 97. 


iii. Form of Injunction. 

1545. Whether prohibition against selling goods 
included—No evidence of goods having been sold.|— 
There will be no injunction against selling the 
sauce since that is unnecessary, there being no 
evidence that deft. has sold the same (BYRNE, 
Peres v. FLATHER (1897), 41 Sol. Jo. 

6. 

1546. --—— Evidence of goods sold.]—K eLIANCE 
RUBBER Co., Lrp. v. RELIANCE TYRE Co., Lrp., 
No. 1206, ante. 

1547. Whether line of conduct prescribed for de- 
fendant.|—TPlif. had a registered trade mark 
“ Sweet Lips’? for cachous, & defts. had sold in 
response to orders for “ Sweet Lip Cachous ”’ 
other cachous known as ‘‘ Sweet Two Lips” & 
‘Sweet Dreams.’ Defts. having agreed to con- 
sent to an injunction, pltf. submitted to them 
minutes of an injunction restraining defts. from 
selling any cachous, not being pltf.’s, under the 
name ‘Sweet Lips’ or ‘“‘ Sweet Two Lips,’ or 
as or for cachous of those names, or in response to 
orders for cachous of those names. Defts. wished 
1o add the words “ but not so as to prevent defts. 
from selling cachous under the name of ‘ Sweet 
Dreams.’ It was left to the judge to decide the 
terins of the order :—Held : it was not the practice 
to insert any qualifying words which might leave 
it open to defts. to say that the ct. had, in anticipa- 
tion, laid down a course of conduct which they 
might pursue.-— KeRFroot v. Coopen (Rt. A.), Lp. 
(1908), 25 R. P. C. 508. 

1548, ———.] —Roe (A. V.) & Co., Lrp. uv. Aln- 
CRAFT Disposal Co., Lrp., No. 1529, ante. 

1549, —--.| — HavANA Crdgak & ‘TOBACCO 
Factories, rp. v. ODDENINO, No. 1106, ante. 

1550. Time allowed for change of name.|— 
Revyancss RuBBER Co., Lrp. v. RELIANCE TYRE 
Co., Lrp., No. 1206, ante. 

1551. Passing off patented article—Injunction 
limited to duration of patent.]—In 1895 a patent 
was granted for ‘‘ An improved device for hold- 
ing or retaining ladies’ hair.”” The device was a 
combination of a hinged binder as a means of 
making a secure foundation for the coiffure, with 
arms or wings as a means of coiling or arranging 
the hair so as to form a complete edifice. TPltfs., 
who in 1898 became the registered proprietors of 
the patent, in that year commenced large sales of 
the devices, each mounted for the purpose of sale 
on a show card, the goods so mounted coming to 
be known in the trade as pltfs.? In 1900 defts., 
having been customers of pltfs., themselves offered 
for sale a similar device mounted in a similar 
manner, but not made by or for pltfs. Pltfs. 
brought an action for injunctions to restrain the 
infringement of their patent & ‘ passing off ”’ 
with other relief. Defts., at the trial, abandoned 
their defence as to “ passing off,’ but contended 
that pltfs.’ patent was invalid for want of novelty 
& lack of invention, & that it had been anticipated 
by certain prior specifications:—Held: the 
interim injunction as to ‘ passing off,” which had 
been granted by the Ct. of Appeal should be made 
perpetual, with the addition of the words applicable 
to the expiration of pltfs.’ patent.—PARKER & 
SMITH v. SATCHWELL & Co., Lrp. (1901), 45 Sol. Jo. 
502; 18 R. P. C. 299. 


Annotation :-—Refd. Truo & Variable Electric Lamp Syndi- 
cate v. Bryant Trading Syndicate (1908), 25 R. P. C. 461. 
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Sect. 6, Action for passing off: Sub-sect. 7, F. (b) 
av., (c) & (d); sub-secls. 8 & 9.) 


iv. Breach of Injunetion. 


1552. Motion for commitment—lInfringement by 
agent in absence of principal.) PARKER MANUFAC- 
TURING Co., Lrp. v. Coopen (1901), 18 KR. P. C. 319. 

1553. Sufficiency of evidence of breach— Absence 
of direct evidence.|—Pitf. brought an action 
against deft. firm, of which S. was the sole partner, 
for an injunction to restrain them from passing off 
goods alleged to be a colourable imitation of those 
of pltf.’s manufacture. 

S. made default in pleading, & the injunction 
was granted in due course. 

Later it appeared that similar goods to those 
complained of were being put upon the market 
by N,, for whom S. was acting as agent for sale, 

Thereupon a motion was made for attachment 
of S. for breach of the injunction. No direct 
evidence was forthcoming, but the case was rested 
on admissions by S.. which the ct. held to be 
insullicient, & on the fact that he, having allowed 
Judgment to go against him by default, was 
estopped from denying that the goods com- 
plained of wore an imitation of those of pltf.’s 
inanufacture. It was decided that in these cir- 
cumstances an attachment could not issue. Lltf. 
appealed :—I/eld: the decision was right & the 
appeal failed.—RipLey v. Arruiurn & Co. (1902), 
86 lL. T. 7385; 10 RR. P. C. 4438, CA. 


(c) Damages. 

1554. Mode of rellef—Alternative to injunction— 
Or indictment for false pretences.}—h. v. SMITH, 
No. 1527, ante. 

1555. When damages given—Defendant fraudu- 
lently invading plaintiff’s right—Defendant’s goods 
not proved to be inferior.|— Declaration stated that 
pltt., being the inventor & manufacturer of 
metallic hones, used cortain cnvelopes for same, 
denoting them to be his; & that defts. wrongfully 
made other hones, wrapped them in envelopes 
resembling pltf.’s & sold them as his own, whereby 
pltf. was prevented from selling many of his hones 
& they were depreciated in value & reputation, 
those of defts. being inferior: —Held; pltf. was 
entitled to some damages for the invasion of his 
right by the fraud of the defts. though he did not 

rove that their hones were inferior or that he 
1ad sustained any specific damages.- BLOFELD v. 
PAYNE (1833), 4B. & Ad. 410; 1 Nev. & M. K. B. 
353; 21. J. K. B. 68; 110 BK. RR. 509. 
Annotations: Consd, Rodgers v. Nowil] (1847), 5 C. B. 109. 

Apld. Dent v. Turpin, Tucker 7. Turpin (1861), 2 Jahn. & H. 
139; Loathe: Cloth Co. v. Hirschfield (1865), L. It. 1 Kq. 
299. Consd. Spalding ». Gamage (1915), 8th. J. Ch. 1419. 
Ref. Scelcy v. Fisher (1841), 10 1. J. Ch. 274; Crawshay 
®. Thompson (1842), 4 Man. & G. 357; Burgess v. Burgoss 
woe 2. J. Ch. 675; Dison v. Fawcus (1861), 7 Jur. 

~ S. 8055 Singer Manufacturing Co. v. Loog (1882), 8 


-Cas.15: Reddawa 


Ap v. Bentham Hemp-Spinning Co., 
11892) 2 Q. B. 639. 
C. B. 58. 


entd. Pryce v. Belcher (1846), 3 


1556. -—-- -—-— No special damage proved.|— 
BLOFELD v. PAYNE, No. 1555, avite. 

1557. Measure of damages—Loss of trade 
actually suffered —- Directly or indirectly.| -— 
SPALDING (A, G.) & BROTHERS v, GAMAGE (A. W.), 
Lan., No. 1365, ante. 

1558. Cost of counter advertisement.|-— 
SPALDING (A. G.) & BROTHERS v. GAMAGE (A. W.), 
Lrp., No. 1866, ane. 





PART V. SECT. 6, SUB-SECT. 7.— 
F. (0). 


1559 i. Measure of damages—Injury to 
rvepulalion.|-—PItf. was a canvas maker, 
& manufactured canvas of a superior 


quality, & defts. imported canvas of an 
inferlor quality, & branded it with 
Itf.’s namo & sold it as the 
eld: pltf. was entitled to substantial 1559 
damages, for injury to his reputation 
as a canvas maker, without any proof 


TRADE Marks, TRapE Names anp DEsIGNs. 


1559. ———_ Injury to reputation.]|—-SPALDING 
(A. G.) & BrRoTHEeRS v. GAMAGE (A. W.), Lrp., 
No. 1365, ante. 


(d) Account of Profits. 

1560. Claim by one of several persons entitled— 
Plaintiff entitled to his share of profits.}—DENT v. 
TurpPIn, TUCKER v. TURPIN, No. 1481, ante. 

1561. Disclosure of names of buyers.]—Wherc 
a decree has been made directing deft. to account 
for all goods sold by him with a particular stamp 
thereon, he is compellable to disclose the names 
of all persons to whom he has sold any such goods ; 
& if he be unable to give such information precisely, 
he may then, but not otherwise, be required to 
disclose the names of all persons to whom he has 
sold any goods which he will not swear positively 
were unstamped.— LEATHER (CLOTH Co., LTp. v. 
HinkscHFELD (1863), 1 Hem. & M. 205; 11 W. KR. 
033; 71 E.R. 1293 subsequent proceedings (1865), 
lL. R. 1 Eq. 299. 

Annotation :—Consd. Saccharin Corpu. cv. Chumicals & 

Drugs Co. (1900), 69 L. J. Ch. 820, 

1562. Follows right to injunction.] — Vitfs. 
registered ‘‘ The Self Washer” as a trade mark, 
& sold ‘f Sunlight Self-Washer Soap ”’ in 12 ounce 
tablets, put up in eee made of imitation 
parchment paper on which certain letterpress was 
printed in broken or spaced printing. Defts. sold 
‘* Goodwin’s Self-Washing Soap” in 12 ounce 
tablets, put up in wrappcrs of imitation parchment 
paper, on which was printed in broken or spaced 
printing letterpress, different in wording from but 
somewhat similar in character to pltfs.’ letterpress. 
The ct. held that ‘‘ The Self-Washer ’’ was not a 
good trade mark, but that the get up of defts.’ 
soap was a fraudulent imitation of the get up of 
pltfs.? soap, & that pltfs. were entitled to an 
injunction to restrain the future sales of defts.’ 
soap so got up, & an account of the profits of all 
sales thereof in the past :—Z/eld: the injunction 
was rightly granted, & the account of profits was 
rightly directed & ought not to be confined to those 
sales where defts.’ soap was bought under the 
belicf that it) was pltfs.’ soap. 

It is well known that both in trade mark cases 
& patent cages plitf. is entitled, if he succeeds in 
getting an injunction, to take two forms of relief 
as alternative ; he may either say, ‘‘ Now I claim 
from you the damage I have sustained from your 
wrongful act ’’?; or, ‘1 claim from you the profit 
which you have made by your wrongful act ”’ 
(Cotton, 1..J.).—LEVER v. Goopwin (1887), 36 
Oh. D.1; 577. 1. 588; 86 W. R.177; 3 T. LW. 
650; 4 KR. P. ©. 492, C. A. 


Annotations :-—Folld. Saxlehner v. Apollingils Co., [1897] 
1 Ch. 893. Consd. Smith’s Potato Crisps ». Paige’s Potato 
Crisps (1928), 45 R. P. C. 132. Refd, Boake, Roberta v. 
Wayland, Re Boake, Roberta’ Trade Mks. (1909), 26 
R. P. C. 2513; Price’s Patent Candle Co. v. Ogston & 
Noennant (1909), 26 R. P.C. 797; Edge v. Niccolls (1910), 
80 L. J. Ch. 154; Lines v. Farris (1925), 43 lt. P. C. 64. 


1563. .|—SAXLEHNER v. APOLLINARIS CO., 
No. 1571, post. 
1564. In respect of what articles—-Goods sold by 








buyers from defendants.|—LEVER v. GOODWIN, 
No. 1562, ante. 
1565. When stayed pending appeal—Not unless 





irreparable injury likely to ensue.|—He ‘ CARVINO”’ 
TRADE MARK, No. 1263, anfe. 
Effect of offer by defendant.|—-See No. 1497, ante. 


of special damage.— WILSON v. SMITH 
Reales 2S. RN. 8S. W. 174; #19 
1tf.’s — ° Ss. Ww. W. N. 124.—AUS. 

5 -}—LITTLEJOHN & 
Son v. MULLIGAN (1885), 9 N. 4. L. R. 
446 (s. C.).—N.Z. 


Part V.—TRaDE Names anp Passine Orr. 


SuB-SECT. 8.—APPEAL. 


1566. Grounds of appeal—Misdirection by judge 
—Failure to comment on correspondence—Com- 
mented on by plaintiff’s counsel.|—CRAWSHAY v. 
THOMPSON, No. 1292, ante. 

1567. ——— Improper deprivation of costs.]— 
Kine (F.) & Co. v. GILLARD & Co., No. 1578, post. 

1568. Time for appeal—Discretion as to extend- 
ing time.]—-An action for passing off & a motion 
to expunge deft.’s trade marks were dismissed & 
refused respectively on July 11, 1906, & the orders 
were entered on July 26. Notices of appeal were 
riven on Oct. 24. Pltfs. applied to the Ct. of Appeal 
for leave to appeal notwithstanding that the notices 
had not been given within the prescribed time, or 
that the time for giving the notices might be 
extended, They alleged that the delay in giving 
the notices was due to the fact that pltfs. had been 
advised by counsel, & also by a clerk in the Office 
of the District Registry in which the action was 
set down, that the time for giving notice of appcal 
ran from the date when the orders were entered :— 
Held: the Ot. of Appeal had no power to enlarge 
the time under the R. 8S. C., 1883, Ord. 64, r. 7, 
but it had power under Ord. 58, r. 15, & special 
leave to appeal ought to be granted.- -REDDAWAY 
& Co., Lrp. v. IRWELL & HASTERN RUBBER CoO., 
Lrp, (1906), 24 R. P. C. 03, C. A.; subsequent pro- 
ceedings (1907), 24 LR. P. C. 208, C. A. 


SUB-SECT. 9.—CosTs. 

See, generally, PRACTICE. 

1569. General rule.|—-As a gencral rule, the 
costs of the cause should follow the result of the 
cause ; but an exception will be made where a 
party has established his object by mcans of an 
unnecessary degree of litigation.—MILLINGTON v. 
Fox (1838), 3 My. & Cr. 338 ; 40 E.R. 956, L. ©. 
Annotations aitpla. Colburn v. Simms (1843), 2 Hare, 513; 

Vierce ». Franks (1846), 15 L. J. Ch. 122. Consd. Moot 

v1 Couston (1864), 33 Boav. 578. Red. Kelly v. Hooper 

(1841), 1 Y. & (. Ch. Cas. 197; Burgess v. Hills (1858), 

26 Beav. 241; Dixon eo. Faweus (1861), 3 I. & Ki. 537; 

Tonge v. Ward (1869), 21 GL. T. 480. Mentd. Crawshay 

v. Thompson (1842), 4 Man. & G. 357; Perry v. Truefitt 

(1842), 6 Boav. 66; Spottiswoodo v. Clark (1816), 8 L. T. 

O. S. 230; Burgess v. Burgess (1853), 28 L. J. Ch. 675 ; 

Hdleston v. Vick (1853), 18 Jur. 7; Weleh v. Knott (1857), 

4K. & J. 747; Cloment v. Maddick (1859), 1 GU. 98 ; 

Cartior v. Carlisic (1862), 31 Beav. 292; Hall v. Barrows 

(1863), 4 De G. J. & Sm. 150; Leather Cloth Co. v. 

Aimcrican Leather Cloth Go. (1863), 4 De G. J. & Sm. 137 ; 

McAndrew v. Bassett (1861), 4 New Rep. 12; Ainsworth 

». Walmsloy (1866), L. R.1 Ky. 518; Lee v. Haley (1869), 

21 3. T. 546; Wotherspoon v. Currie (1870), 23 L. T. 

443; Word v. Koster (1872), 7 Ch. App. G11; “ Singer ”’ 

Machine Manufacturers v. Wilson (1877), 3 App. Cas. 376; 

Levy v. Walker (1879), 10 Cb. D. 436: Orr Ewing v. Trade 

Mkzs. Kegr. (1879), 4 App. Cas. 479 ; Singer Manufacturing 

Co. v. Loog (1882), 8 App. Cas. 15; Re Riviere (1884), 53 

44. J. Ch. 578 ; Borthwick v. Evening Post (1888), 37 Ch. D. 

449; Proctor v. Bayley (1889), 42 Ch. D. 390; Baker v. 

Rawson, Re LBaker’s Trade Mks., Re Rawson’s Appin. 

(1890), 60 L. J. Ch. 49; Thynneo v. Shove (1890), 45 Ch. D. 

5717; MReddaway v. Bentham Hemp-Spinning Co., [1892] 

2Q. B. 639; Paine v. Daniells’ Krewerics, Re Paine’s Trade 

Mks., [1893] 2 Ch. 567; Powell v. Birmingham Vinegar 
Brewory Co., {1896} 2 Ch. 54; Cellular Clothing Co. 2. 
Maxton & Murray, [1899] A. C. 326; Valentino Meat 
Juice Co. v. Valentine Extract Co. (1900), 83 L. TI. 259; 
Bourne v. Swan & Kdgar, Re Bourne’s Trade Mks., [1903} 
1 Ch, 211 ; Bow v. Hart, [1905] 1 K. B. 592; Boord *. 
Thorn & Cameron, Thorn & Cameron v. Boord (1907), 24 
R. P. C. 697; Re Du Cros’ avnlaes (1912] 1 Oh. 644; 
Yeatman v. Homberger (1912), 107 L. T. 742; Brins- 
inead v. Brinsmead (1913), 30 Rt. P. C. 493. 


1570. Discretion of court.]|—Although a suc- 
cessful deft. in a non-jury case has, in the absence 
of s ecial circumstances, a reasonable expectation 
of obtaining an order for the payment of his costs, 
the ct. has an absolute & unfettered discretion to 
award or not to award them to him.—CAMPBELL 
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(DonaLD) & Co. v. PoLnAK, [1927] A. C. 7825 96 
L. J. K. B. 1182; 1837 L. T. 656; 43 1. L. R. 787 : 
71 Sol Jo. 808, H. L. 

1571. Principles ding court.}] — (1) The 
general proposition that nobody has a right to 
represent his goods as the goods of somebody else 
is without limit as regards name, origin, honesty 
of manufacture, or otherwise, & applies to a case 
where pltf.’s goods largely acquired their value 
through the exertions of defts. as the sole importers 
of those goods. 

(2) If pltf. is entitled to an injunction in such a 
case, he is also entitled to an account of profits. 

(3) If deft.’s goods on the face of them, & having 
regard to surrounding circumstances, are calcu- 
lated to deceive, evidence to prove the intent to 
deceive is unnecessary, since a man must be taken 
to have intended the reasonable & natural con- 
sequences of his own acts. If, on the other hand, 
a& mere comparison of the goods, having regard to 
the surrounding circumstances, is not sufficient, 
then it is allowable to prove from other sources 
that what is or may be apparent innocence was 
really intended to deceive. 

(4) As regards costs, 1 intimated to pltf.’s counsel 
that I intended to be severe. The intention was 
based on a strong feeling long & increasingly enter- 
tained that the costs incurred in cases of this 
character are unduly large. ‘They are often of 
little moment to the parties in such litigation by 
reason of the valuable interests involved ; but there 
are others to be considered besides the partics to 
the particular litigation, & the importance of 
preserving a high standard in the adnunistration 
of justice can scarcely be overrated. Purity, no 
doubt, stands first, but it is not the only essential, 
&, as in the conduct of all other affairs, a sense of 
proportion ranks high & has large practical 
influence. The evil to which I am referring has 
been especially noticeable, & has again & again been 
noticed in patent cases; & litigation such as this, 
though not concerned with a patent, belongs to 
the same class. The temptation to multiply 
expert evidence, & to get as much as possible that 
can, in any event, be of value, ‘on the notes,’’ 
seeins to be irresistible, & the difficulty of dis- 
criminating in this particular class of cascs between 
what is admissible & what is not, is undoubtedly 
great. I confess to being by no means free from 
blaine myself. It often seems to be better to allow 
witnesses to be called & questions to bo asked 
which might with advantage & more strict applica- 
tion of rules, be excluded, rather than waste time 
in discussing whether they should be excluded or 
not; & one is apt to forget, until too late, that to 
sanction evidence in chicf precludes objection to 
cross-examination. I earnestly think that unless 
judges & counsel co-operate to keep the evidence 
in this class of cases within narrower limits, they 
threaten to become a scandal fraught with danger 
alike to those for whom & those by whom justice is 
administered. Nevertheless, & although of opinion 
that in the present case there has been an excessive 
multiplication of evidence by pltf., & that much of 
the evidence given on her behalf has been useless, 
I do not sec my way to depriving a successful liti- 
gant of any costs which upon taxation are properly 
allowed, except, of course, those which, as above 
mentioned, I intend pltf. to pay (KEKEWICH, J.).— 
SAXLEHNER ¥. APOLLINARIS Co., [1897] 1 Ch. 893; 
66 L. J. Ch. 5383; 761. T. 617; 13 T. L. BR. 258 ; 
41 Sol. Jo. 381; 14 BR. P. C. 645. 


Annotations :—Cenerally, Refd. Lever ». Bedingfield (1898), 
80 L. T. 100; Cash v. Cash (1900), 82 L. T. 655 ; Slazenger 
v. Spalding, [1910] 1 Ch. 257. 


1572. When defendant Hable—Plaintiff partially 
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Sect. 


TRADE MARKS, 


6.—Aclion for passing off: Sub-sect. 9. 
Part VIv 
unsuccessful—But proving whole case.]|—ONYON 
v. WASHBOURNE (1850), 14 L. T. O. S. 503. 

1578. Defendant insisting on adverse right.) 
—A. suit was instituted to restrain the user of a 
trade mark, & for anaccount. No application was 
made to deft. before suit, & deft. said he would 
have desisted if applied to. At the hearing the 
account was abandoned, but a perpetual injunc- 
pon was granted :—Held: deft. must pay the 
COStS. 

A. mass of costs has been caused by deft. not 
giving way in a matter in which in my opinion 
he had no right to resist (ROMILLY, M.R.).— 
BurGrEss v. HATELY (1858), 26 Beav. 249; 53 
E.R. 894. 

1574, —-—- --— After notice that he has de- 
frauded plaintiff.;—FartIna v. SILVERLOCK, No. 
1107, ante. 

1575. Plaintiff asking for relief to which he 
Is not entitled.}] —-Socttrk FRANCAISE RADIO- 
Hideo TRIQUE vv. WEst CENTRAL WIRELESS SuUP- 
purus, No, 1516, ante. 

1576. When successful defendant refused costs- - 
—Defendant’s conduct precluding him from costs.] 
— BAss v. DAWBER, No. 1386, ante. 

‘ -_--—— Except costs of claim abandoned 
by plaintiff.}—WyLAm v. CLARKE, [1876] W. N. 
OS 











1578. - - Irrelevant misrepresentation.| — A 
successful deft. cannot be deprived of costs on 
the ground. of improper conduct, e.g. a misrepre- 
sentation to the public, not connected with the 
issue between himself & pltf. If in such a case a 
successful deft. has been deprived of costs he has a 
right to appeal. 

Defts. in an action for passing off their goods as 
those of pltfs. had stated on the wrappers in which 
their goods were sold that they had obtained 
certain medals & awards at exhibition. Defts. 
did not state that the medals & awards had been 
obtained for the goods to which the action related, 
& in fact they had been obtained for other goods 
manufactured by defts.:— Held: defts. had not 
acted dishonestly, but even if they had been 
guilty of misrepresentation it had no relation to 
pltf.’s case, & was not therefore a ground on which 
the judge had «a discretion to deprive defts. of 
costs. — King (F.) & Co. v. GiLLARD & Co.,, [1905] 


TravE NAMES AND DESIGNS. 


2Ch.7; 741. J. Ch. 421; 92 L. T. 605; 53 W. R. 
598; 21 T. L. R. 398; 49 Sol. Jo. 401, O. A. 


Angleton :—- Consd. Rotch v. Crosbie (1909), 54 Sol. Jo. 
Ritter v. Godfrey, deat 2K i Overd. Compre! 


” boliak, [1927] A. 732. Rell. Hv. Higgins, 
11916] 1 K. B. 640; Vatecn v. AD as erican O 
(1923), 92 L. J. K. B. 1000. entd. peer oe ton 
noe patie a v. Ballinger & Cheltenham R. C. (1905), 


1579. Isolated cases of passing off—No costs— 
Plaintiff proving breach of contract.) — JOHN 
KnNiagut & Sons, Jirp. v. Crisp & Co., Lrno., No. 
1522, ante. 

1580 





P —-—- Passing off by servant—Em- 
ployer failing to explain circumstances.|—KopDAK, 
IeTb. v. GRENVILLE, No. 1520, ante. 





1581. —- --|—-BURBERRYS v. WATKINSON, 
No. 1518, ante. 
1582. Defendant given costs—-Exclusion of 





costs down to interlocutory injunction—When de- 
fendant gave undertaking.|—ARMSTRONG OILER 
Co., Lrp. ». PATENT AXLEBOX & FouNDRY Co., 
Lirp., No. 1239, arte. 

——.|—wNee Sub-sect. 7, H., ante. 

1583. Joint defendants—One defendant innocent 
—Separate orders.|—DPltfs. in an action for in- 
fringement of trade marks & passing off sold one 
quality of champagne intended exclusively for 
Continental consumption, & another quality in- 
tended exclusively for Jinglish consumption. 
They alleged that defts. S. & B. had sold in England 
the Continental quality as the Iinglish quality, 
under labels that were forgeries of pltfs.’ labels. 
Defts. put in a joint defence. At the trial deft. S. 
did not appear; deft. B. appeared & alleged that. 
he had acted innocently on behalf of S. It was 
admitted by pltfs. that the purchasers of the wine 
had acted in good faith :—Held: there had not 
been fraud on the part of B.; but an injunction 
was granted against both defts., with an inquiry 
as to damages against S., but not against B. As 
to costs, separate or ders were made, namely, 
against S. a full order, but against K., an order for 
the general costs of {he action, except in so far as 
they had been increased by the issue of fraud, with 
a set-of] in favour of B. of the costs of that issue. - 


CHAMPAGNE HeIpSIECK Er Cie. 7. Scorro €& 
Bisnop (1926), 43 R. P. Cc. 101. 
Costs against infant.}—- Sec Inrants, Vol. 


XXVIII., p. 181, Nos. 407, 408. 
Effect of offer by defendant.|— See Nos. 1497- 
1513, ante. 


Part VI.—Royal Arms. 


See Patents. Designs, & Trade Marks Act, 1883 
(c. 57), 8. 106; Trade Marks Act, 1905 (c. 15), 
8. OS. 

1584. Registrability—-Old marks.|—-Resps. were 
the proprietors of three old marks in respect of 
tobacco, two of which were registered in 1876, & 
the third in 1891, which bore (inter alia) the 
device of the Prince of Wales’ eathers & the words 
** Prince of Wales’ Smoking Mixture.” At the 
date of the registration of one of the marks its 
then owner did supply tobacco to Marlborough 
Louse, but since the accession of the present King 
no warrants had been granted by the Prince of 


PART VI. 
. Whether English rule applies.j— 
Tho English rule prohibiting the use 
of the oyal Arms, representations 


the Royal 


of His Majesty, or of any member of 
Family, or of the Royal 
Crown, or the national arms or flags 

of Great Britain, as the subjects a, 


Wales. <All warrants granted by any prince deter- 
mine on his death or accession. ‘The Royal 
Warrant Holders’ Assocn., a corporate body of 
persons holding royal warrants, under authority 
to take proceedings moved to expunge these marks 
from the register as being ‘“ calculated to deceive ”’ 
by leading to the belief that resps. held warrants 
from the Prince & supplied the smoking mixture 
to him :—Held: the marks were not “ calculated 
to deceive ”’ within Trade Marks Act, 1905 (c. 15), 
8.11, & if they were they were lawful marks when 
registered & had been used continuously & honestly 
ever since registration, & ought not to be removed 


trade marks, is not in force in Canada.— 
SPILLING BROTHERS ». RYALL (1903), 
pogeae T. 102; 8 Exch. C. R. 195.— 


Part VI.—Royvau Arms. 


from the register.—Re IMPERIAL TOBACCO Co.’s 
TRADE MARKS, [1915] 2 Ch. 27; 84 L. J. Ch. 648 ; 
112 lL. T. 682; 31 T. LL. R. 408; 59 Sol. Jo. 456, 
qi. A. 


Annotations :—Folld. Re Woodwaid’s ‘Trade Mk., Woodward 
». Boulton Macro (1915), 85 L. J. Ch. 27. Refd. Wigtull 
v, Jackson, [1916] 1 Ch. 213; Ite lmperial Tobacco Co.’s 
Trade Mka., [1918] 2 Ch. 207. 


.}—See, now, Trade Marks Act, 1905 (c. 15), 


s. 88. 


1585. Improper use of Royal Arms—Remedy— 
Summary prosecution.|—A coal merchant who had 
had contracts with a Govt. Department, used bill 
heads, etc., with the Royal Arms printed thereon 
& the words ‘ Late contractor to her Majesty’s 
(iovernment ”’? printed close tu the arms, but no 
such words as ‘‘ by appointment ”’ were used in 
connection with the said arms. He had no autho- 
rity from her Majesty or any Govt. Department, 
etc., to use the Royal Arms :—Held: it was a 
mere question of fact whether the Royal Arms had 
been used in such a manner as to be calculated to 
Jead other persons to belicve that he was carrying 
on his trade by or under the authority of her 
Majesty, etc., & the conviction-ought to be affirmed. 
--CAMERON v. KENNEDY (1900), 64 J. P. 41. 

1586. Injunction.|—(1) By Trade Marks 
Act, 1905 (c. 15), s. 68, “* If any person, without the 
authority of His Majesty, uses in connexion with 
any trade, business, calling, or profession, the Royal 
Arms ... in such manner as to be calculated to 
lead to the belief that he is duly authorised so to 
use the Royal Arms... he may... be re- 
strained by injunction . . . from continuing so to 
use the same :— Held: the “ belief’? contemplated 
by the sect. was the belief on the part of the 
members of the public who see the display of the 
Royal Arms, & not merely that of present or pro- 
spective customers of the person wrongfully dis- 
playing them, the object of the sect. being to pre- 
vent the spreading of a belief among the public 
which might lead to an increase of prestige, & 











1586 i. Improper use of Royal Arms— 
Nemedy— Injunction.) - Roya. Wak- 
RANT HOLDERS’ ASSOCN. v. SULLIVAN, 
}E9L4]) 1 1. 1. 236.—IR. 


d. Royal Warrant of appointment— 
Part of goodunil.|}—A Royal Warrant 
of appointment as tailors, granted to 
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consequent business to the person wrongfully using 
the Royal Arms. 

(2) Defts. carried on business as_ engineers, 
manufacturers, & contractors. On the front of 
their premises above the shop front was fixed a 
cast-iron od Haaren of the Royal Arms contain- 
ing the shield with the supporters, crest, & mottoes. 
The arms had been in that position for at least 
thirty-five years & before defts. took a lease of the 


premises. No such words as ‘‘ By appointment ”’ 
were used in connection with the arms. Defts. 
had no authority to use the Royal Arms. In an 


action by properly constituted pltfs. under Trade 
Marks Act, 1905 (c. 15), 8. 68, for an injunction to 
restrain the unauthorised user by defts. of the 
Royal Arms :—Held: defts were using the Royal 
Arms in connection with their trade or business & 
in such manner as to be calculated to lead to the 
belief that they were duly authorised so to use 
them, therefore pltfs. were entitled to an injunc- 
tion restraining the user by defts. of the Royal 
Arms in connection with their trade or business 
‘‘ on their premises or otherwise.” 

(3) The question put to a witness in examination, 
‘“ What was the conclusion in your mind arising 
from the fact that defts. exhibited the Royal Arms 
on their business premises ? ’’ was held admissible 
by analogy to the question permitted in passing oft 
cases, ‘‘ Did you believe that deft.’s goods were 
pltf.’s ? ’—Royvar WaARrRANT HOLDERS’ ASSOCN, 
v. DEANE (Hpwanrp) & BEAL, Lrp., [1912] 1 Ch. 10 ; 
SLL. J. Ch. 67; 105 L. T. 623; 28 T.1. 1.65; 56 
Sol. Jo. 12. 

1587. User calculated to lead to belief that 
defendant is duly authorised—Question of fact.|—— 
CAMERON v. KENNEDY, No. 1585, ante. 

1588. —— Belief of general public.|-— 
Royar WARRANT HOLDEns’ ASSOCN. v0. DEANE 
(KDWARD) & BEAL, Lrp., No. 1586, ante. 

1589. Admissibility of evidence.| — 
ROYAL WARRANT LIOLDERS’ ASSOCN. v. DEANE 
(KDWARD) & BEAL, Lrp., No. 1586, ante. 














a tailoring firm, is part of tho goodwill 
of the business. KRUCE v. CORNWALL 
(1869), 2 Buch. 295.— S. AF. 
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Part |.—-Tramways. 


SEc'r. 1.—IN GENERAL. 


1. Definition-—‘‘ Promoters.’’]— The expression 
“ promoters”? really means, not only the persons 
originally authorised to construct a tramway, but 
also their permitted assigns. It is, however, 
plain that ncither lessees nor licencees are pro- 
moters. Moreover the term ‘‘ promoters’? does 
not include debenture holders (per CurR.).— 
MARSHALL v. SOUTH STAFFORDSHIRE TRAMWAYS 
Co., [1895] 2 Ch. 36; 64 L. J. Ch. 481; 72 L. T. 
542; 43 W. R. 469; 11 'T. L. R. 339; 39 Sol. Jo. 
414; 2 Mans, 292; 12 RK. 275, C. A. 


Annolatwns :~-Mentd. Pegge v. Neath District Tram. Co., 
[1895] 2 Ch. 508; #te St. Neots Water Co. (1906), 22 
T. L. R. 478; Re Crystal Palacc Co., Fox v. Crystal 
Palace Co. (1911), 104 L. T. 251: Re Woking Urban Dis- 
ae Council (Basingstoke Canal) Act, 1911, [1911] 1 Ch. 


— - ~~ Tramways Act, 1870 (c. 78), s. 42.]-— 
See CoMPANIEs, Vol. X., p. 959, No. 6573. 
PART I. SECT. 1. 


8. Whether separate account of income 
a expenditure on extension should be 








EPI CaE te DY, WELLINGTON CORPN,, 
(1916) N. Z. L. RR. 98 
b. Power of municipality to lay tram- 


‘“* Road authority.’’])—See No. 47, post. 
‘‘ Tramcar.’’|—See Nos. 58-63, 288, post. 

~~ ‘© Tramway ’’—Tramways Act, 1870 (c. 78), 
s. 43.| --See Nos. 113, 114, post. 

2. Whether ‘* railroad.’’] - The Act 
[Workmen’s Compensation Act, 1897 (c. 37)] uses 
the word ‘railroad,’ & that word is certainly 
capable of expressing a tramway. If one carries 
one’s mind back to older times, railroad was 
apparently the usual word to describe a road used 
as a tramway where horse power or some power 
other than steam was used ; & it seems to me that 
‘‘ pailroad ”’ taken by itself is a good Knglish word 
descriptive of what is now usually known as a 
tramway (COLLINS, M.R.).—FLETCHER v. LONDON 
UNITED TRAMWAYS, Lrp., [1902] 2 K. B. 269; 71 
L.J.K. B. 653; 861. T. 700; 665. P. 596; 60 W. R. 
607; 18 T. L. R. 689; 4B.W.C.C. 0.8. 71,0. A. 
Annotation :—Refd. Back v. Dick, Kerr (1906), 22 T. Tl. R. 

548. 








Must be erercised subject to statute.) 
IRAMAR CORPN. v. R. (1909), 28 
N. Zi Il. R. 727.—-N.Z. 

Zz 2 


wa 


1 .—N.Z 
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Secl. 1.—In general, Sect. 2: Sub-sects. 1 & 2. 
Sect. 3: Sub-sects. 1 & 2, A.J 


Whether ‘‘ railway ’’—General 
rule.!—In public legislation the word ‘‘ railway ” 
does not include a tramway unless it is expressly 
made to do so by the terms of the Act.—TOTTEN- 
HAM URBAN COUNCIL v. METROPOLITAN ELECTRIC 
TRAMWAYS, Lirp., [1913] A. C. 702; 83 L. J. K. B. 
60; 109 L. T. 674; 775. P.418; 20 T. L. R. 720; 
67 Sol Jo. 739; 11 L. G.R. 1071; 1B. BR. A. 100, 
H. L.; revag. S. C. sub nom. METROPOLITAN 

(LECTRIC TRAMWAYS, Ltn. v. TOTTENHAM URBAN 
CouNCIL, [1912] 2 K. B. 216, C. A. 

——— —— ---- Public Health Act, 1875 (c. et 
s. 211 q) (b).|—See Rates & Ratina, Vol. 
XXXVIII., pp. 489, 490, Nos. 460, 462, 463. 

—-—_ —--- - -— Companies Act, 1862 (c. 89), 
s. 199..—See ComMPANIES, Vol. X., p. 1193, No. 
$473. 

4. Right of way under agreement-—— Between 
tenants & previous landowners—Tramroad aban- 
doned for railway—Whether subsequent owner 
bound by agreement.}]— Cromford Canal Act 
empowered the proprictors of mines & their lessees 
to make railways or roads across the lands of other 
persons, intervening between the mines & the canal 
to convey their materials to the canal. In 1843 
an agreement was entered into between the 
lessecs of coal mines & the owners of intervening 
lands to make a tramroad across them, subject to 
an annual rent of £5 5s. The lessees afterwards 
abandoned the tramroad, & without any consent, 
except that of the tenant, made a railroad across 
the Jands in a different direction from the tramroad. 
They also erected an engine house, for which they 
subsequently agreed with the mtgee. in possession 
to pay an additional rent of £1 15s. Deft. subse- 
quently became owner of the lands, & gave notice 
to the lessees that he should require an annual 
payment of £35; & the lessees refusing to pay that 
sum, he gave them notice to cease the use of the 
railway, & subsequently he took up the rails. 
Upon a bill filed by the lessees :—Ield : deft. was 
bound by the agreement & acts of his predecessors ; 
the abandonment of the tramroad for a railway 
had not affected the rights of the parties ; deft. 
was not justified in taking up the rails; & pltfs. 
were entitled to restore them, deft. being answer- 
able in damages for the loss sustained by pltfs.— 
Monp v. WHEATCROFT (1859), 27 Beav. 510; 29 
dl. J. Ch. 115 1 1. T. 226; 6 Jur. N.S. 2; 54 
KE. 2. 202. 

5. —- - Between tenants & landlord—Landlord 
to give land for tramway.|— Tenants of quarrics 
situated about three miles from their works, who 
were accustomed to convey the stones from the 
quarries to the works by carts, entered into an 
agreement with their landlord to construct a tram- 
way from the quarry to the works to run (inter 
ala), ‘by the end of the policy”’ of the landlord: 
& they further agreed to compensate the farm 
tenants along the line for any damage done to their 
farms during the currency of their leases. The 
Jandlord agreed (inter alia) to give gratuitously the 
land required for the tramway. Outside the 
policy ground there was a private road the pro- 
perty of the landlord, which, before it reached the 
tenant’s works, ran through another tenant's stone 
pavement yard. This was the only practical route 
outside the poe for the tramway; & it was 
alleged that the only obstacle to laying it along the 
road was that the other tenant might refuse to 
allow it being laid on that part passing through his 
yard, but for this there were no termini habiles. 
The tenants claimed that the landlord was bound 
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to give them the use & possession of land for the 
purpose of the tramway, & that, either (a) ‘‘ within 
& by the end of the policy,” or (b) ‘‘ in any other 
place as suitable & convenient. for them in every 
respect’ :—Held: under the agreement’ the 
stipulation was that the tramway should pass 
outside the walls which enclose the policy of the 
landlord; & by agrecing to give gratuitously the 
lands required, the landlord merely undertook to 
give the tenants such rights as were vested in him, 
leaving them, with the power to use his name, to 
settle with any persons who might have a right or 
interest entitling them to object to the formation 
of the tramway.—SINCLAIR v. CAITHNESS FLAG- 
STONE QUARRYING Co. (1881), 6 App. Cas, 340, 
H. L. 

Whether agreement merged in subsequent 
conveyance.|—-See HASEMENTS, Vol]. XIX., p. 48, 
No. 254. 

Directors— Liabilities—-Misrepresentations In pro- 
a ad COMPANIES, Vol, 1X., p. 125, No. 
42, 


Srct. 2.—PROMOTION. 
SUB-SECT. 1..—By PROVISIONAL ORDER. 


6. Tramways Act, 1870 (c. 78)—Object of Act.| 
—(1) Above Act is to facilitate the construction 
& to regulate the working of tramways in England 
& Scotland: Edinburgh Tramways Act, 1871, is 
{o authorise the construction of street tramways 
in certain parts of fdinburgh, Leith, & Portobello. 

(2) Case in which the rule that 9 feet 6 inches 
shall intervene between the tramway rail & nearest 
footpath was departed from by statutory autho- 
rity ; the House reversing the decree complained 


of. 

(3) Relying on certain preliminary agreements, 
the frontagers of a narrow thoroughfare abstained 
from opposing the Kdinburgh Tramways Bill; 
but as it turned out that Edinburgh Tramways 
Act, 1871, when passed, allowed the very thing 
which the frontagers had been most anxious tu 
prevent, they asked & obtained from the Ct. of 
Session aninterdict against itsexecution. But the 
House of Lords recalled the interdict, holding that 
the question was determined by the statute, which 
{he Tramways co. were not only entitled to carry 
out, but bound to obey.—EDINBURGH STREET 
TRAMWAYS Co. v. BLACK (1873), L. R. 2 Sc. & Div. 
3363 37 J. P. 692, H. L. 

7. Application for order —- Costs — Taxation.] — 
The costs of applications to the Board of Trade 
for provisional orders under Tramways Act, 1870 
(c. 78), are to be taxed on the Chancery & not on 
the Parliamentary scale.—Re Moriuey (1875), 
J.. R. 20 Hg. 17; 32 L. T. 5245; 23 W. R. 532. 
Annotation :—Apld. Re Peterson, (1909) 2 Ch. 398. 

8. Confirmation of order — Effect — Confirming 
Act not in accordance with agreements withdrawing 
opposition.| —- EDINBURGH STREET TRAMWAYS 
Co. v. Buack, No. 6, ante. 

9. Cesser of powers under order —Substantial 
commencement of works—What amounts to.|— 
(1) In Tramways Act, 1870 (c. 78), s. 18, which 
provides that the powers of promoters under a 
provisional order shall cease ‘‘ if within one year 
from the date of the order the works are not sub- 
stantially commenced,”’ the term ‘‘ works ’’ means 
physical works actually executed. 

A corpn., who had obtained a provisional order 
for the construction of electric tramways, had done 
no work within the year on the tramway itself, but 
had purchased land for offices & a generating 
station, & had entered into binding contracts for 
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the supply of electric cars & for the supply & 
installation of dynamos & electric machinery :— 
Held: the works had not been substantially 
commenced within the meaning of the sect. 

(2) Tramways Act, 1870 (c. 78), s. 18, also pro- 
vides that ‘‘ a notice, purporting to be published 
by the Board of Trade, in the Gazette to the 
effect... that the work has not been substanti- 
ally commenced . . . shall be conclusive evidence 
for the purposes of this sect. of such ... non- 
commencemcnt ”’ :—Held: in the absence of such 
a notice, other evidence of the non-commence- 
ment of the works was not excluded.—A.-G. v. 
BOURNEMOUTH CORPN., [1902] 2 Ch. 714; 71 
L. J. Ch. 780; 87 L. T. 252; 51 W. RR. 129; 18 
T. LR. 744: 46 Sol. Jo. 648, C. A. 

10. Evidence—Notice in London Gazette— 
Whether other evidence admissible.]|—Promoters 
of a tramway applied for a return of the parlia- 
mentary deposit on the ground that the under- 
taking had been abandoned & the powers to 
make the tramway had determined :—Held: the 
proper evidence of the abandonment & cesser of 
the powers was a notice published in the London 
Ciazette pursuant to Tramways Act, 1870 (c. 78), 
s. 18, & other evidence thereof could not be 
accepted. Re DupLey & KINGSWINFORD TRAM- 
ways Co. (1893), 63 L. J. Ch. 108; 69 L. T. 711; 
42 W. R. 126; 8 RR. 6. 
Annotation: NB. A.-G. v. 

why 14s 

11. --— - 
MOUTH CORPN., No. ¥. ante. 

— Return & application of deposit.|—Sec 
Sect. Ll, post, 





Bournemouth Corpn., (1902) 


A.-G. v. BOURNE- 


Beene 


SUB-»ECT. 2.—By Private AcT oF PARLIAMENT. 

Procedure for obtaining Act.|—Sec PARuia- 
MENT, Vol. XXXVI., pp. 277-286. 

12. Effect of Act—-Not in accordance with 
agreements withdrawing opposition.|— MDINBURGH 
STREET TRAMWAYS Co, v. BLACK, No. 6, ante. 

Expenses of promotion—-Agreement for payment 
by municipal corporation—Validity.|— See Loca 
GOVERNMENT, Vol. X XXITI., p. 86, No. 553. 

--~- Proof in winding up of company -By pro- 
moter’s clerk.|— See COMPANIES, Vol. X., p. L112, 
No. 7829, 








By parliamentary agent.] — Sce 
COMPANIES, Vol. X., p. 1118, No. 7830. 

~~~ Servants of company making profit under 
agreement with another company—Validity of 
agreement.|] — See CORPORATIONS, Vol. XIII, 
p. 357, No 034. 


SECT. 3.—CONSTRUCTION AND REPAIRS. 
SUB-sECT. I1.—GAUGE AND RAILS. 

13. Distance from footpath.) -— KpinBURGH 
STREET TRAMWAYS Co. v. BLACK, No. 6, ante. 

14, -—— Connecting line not shown on plans— 
& nearer footpath than authorised by Act— 
Removal ordered.|—WiLKINSON & MARSHALL v. 
Bao CASTLE-UPON-TyNiE CorPNn. (1902), 18 T. L. R. 

15. Power to lay extra rails—Consent of local 
authority—Necessity for.|- A co. owning a tram- 
way along a road had power under their special 
Act to lay a second sct of rails, with the consent 
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PART I. SECT. 3, SUB-SECT. 2.—A. 


©. Omission to lay or keep rails flush 
with streets.|—A provision in an Ord. 





in Council requiring a tramway co. to 
lay & keep their rails on a level with 


the surface of the street imposes upon 
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of the local authority, provided that no rail should 
be laid within 104 feet of the footway on either side 
of the road, if one-third of the owners & occupiers 
of premises abutting on the place where the rail 
was to be laid objected. They proposed to lay 
rails within 103 fect of the footpath on the east side 
of the road: on that side a promenade abutted on 
the road, & the corpn., as owners of the soil of the 
promenade, objected ; on the west side houses & 
shops abutted on the road, & all the owners & 
occupiers thereof objected: the local authority 
also refused their consent. Nevertheless, the co. 
laid their rails :—Held: (1) they had committed 
a trespass, & must pay as damages the cost, at anv 
rate, of restoring the road. 

(2) Qu.: whether the refusal of the local 
authority to consent, was a “ difference’ to be 
submitted to arbn. under Tramways Act, 1870 
(c. 78), 8. 33; or whether, if it was groundless & 
arbitrary, the co. might disregard it}; but the 
objections were valid for (a) the esplanade was 
‘* premises ’’ entitling the corpn., as its owners, to 
object, & (0) even if it were not, the owners of 
premises on the west side could object to a rail 
being laid within the prescribed distance of either 
footway.—BIpDEFoRD U. DD. C. v. BIDEFORD, 
WerEstwaRD Ho! & APPLEDORE Ry. Co. & BRITISH 
ELEctTRIC TRACTION Co., Lrp. (1903), 68 J. P. 123. 

16. -—— Right of owners of abutting premises 
to object—What are ‘‘ premises.’’|—-BipEKrORD 
U. D.C. v. BIDEFORD, WESTWARD HO! & APPLE- 
DORE Ry. Co. & British ELEctric TRACTION 
Co., Ivrp., No. 15, ante. 


SUB-SECT. 2.-—-INTERFERENCE WITH OTHER 
TRAFFIC AND UNDERTAKINGb». 
A. Roads, Footways and Bridges. 

See Tramways Act, 1870 (c. 75), 8. 26. 

17. Roads—Whether work interference with road 
—Or repair of road—Ralising sleepers & rails to 
level of road.|— (1) Pitfs., as the road authority 
under ‘Tramways Act, 1870 (c. 78), s. 26, claimed 
against defts. the expenses of superintending their 
opening & breaking up of roads under sect. 26, for 
the maintenance & renewal of their tramway : 
Held: so far as defts. merely raised the sleepers 
& rails to the level of the road, or raised the stone 
packing of the road to the level of the surface of 
the rails, they were maintaining & keeping the road 
in good condition & repair under sect. 28, & were 
not liable to the superintendence of the road 
authority under sect. 26. 

(2) There is sect. 26, which authorises them to 
break open the roads for the purpose of making, 
forming, laying down, maintaining & renewing 
any tramway duly authorised, subject to various 
conditions, which come to this, that when they are 
breaking open the roads for the purpose of (inter 
alia) maintaining any tramway, they are required 
to give seven days’ notice, which, when the things 
are slight, they may be excused not giving; for 
instance, where things require to be done instantly 
(BLACKBURN, J.).—StT. LUKE’s VESTRY v. NORTH 
METROPOLITAN TTRAMWAYS Co. (1876), 1 Q. B. D. 
760; 351. T. 329; 40 J. P. 806. 

18. — -.|—BRENTFORI URBAN DISTRICT 
CouNCIL v. LONDON UNITED TRAMWAYS, 
(1901), 45 Sol. Jo. 408; 3 L. G. H, 842, n, 


Annotatuon :-—Consd. Wandsworth Borough ev. London 
United Tramways (1905), 3. G. R. 836. 











the co. only the duty of adjusting 
the rails to the level of the street, & 
keeping them at that lovel, & does 
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Sect. eaten and repairs: Sub-sect. 2, A. 
3 





19. Necessity for notice to road authority.]— 
St. Luke’s VESTRY v. NorRTH METROPOLITAN 
TTRAMWAYS Co., No. 17, ante. 

--—- Consent of road authority—To tramway 
crossing—Validity.|—-See Hiaguways, Vol. XXVI., 
p. 414, No. 1834. 

20. Powers of promoters—To form connec- 
tion with generating station not belonging to pro- 
moters—& outside local authority’s district.]— 
By a private Act a tramways co. obtained power to 
construct certain tramways to be worked by 
electricity. Sect. 27 of the Act provided that 
‘*'The co, may execute all such works on or in 
connection with the tramways & in over or under 
the streets roads or bridges in or over which same 
are laid as may be necessary or expedient for work- 
ing the tramways by mechanical power as afore- 
said & may lay down construct erect & maintain 
on in under or over the surface or bed of any street 
road footway bridge river or place & may with the 
consent in writing of the owner & occupicr of any 
house or building attach to such house or building 
such posts conductors wires tubes mains plates 
cables boxes & apparatus & may make & maintain 
such openings & ways in on or under any such 
surface or bed as may be necessary or convenient 
either for the working of the tramways or for 
connecting any portions of the tramways or for 
providing access to or forming connection with 
any generating station or other stations engines 
machinery or apparatus.’ The co. proposed, for 
the purpose of so working their tramways, to lay 
down a line of cables passing through, among 
other places, the borough of Wandsworth, to con- 
nect their tramways with a generating station in 
Chelsea belonging to another co. The borough 
council moved to restrain deft. co. from breaking 
up any of the roads within their jurisdiction :— 
Held: the co. was entitled under the latter part of 
sect. 27 of their Act, which was in perfectly general 
terms, to execute works 1n these streets necessary 
or convenient for forming a connection with the 
generating station..-WANDSWORTH CORPN. Uv, 
LONDON UNITED TRAMWAYS (1901), Trp. (1905), 
69 J.P. 340; 21 T. 1. R. 5203 381. G. R. 836. 
To obstruct highway during recon- 
struction of tramway.|—See PUBLIC AUTHORITIES, 
Vol. XXXVITI., p. 30, No. 167. 

-—— Duty of promoters—-To substitute new road 
before converting tramway into railway.|—See 
KAILWwAys, Vol. AXXVIII., p. 277, No. 155. 


21. - -~ Liabilities of promoters—Who entitled 
to sue-— Road authority or person Hable to keep 
road in repair. j 
to pave a public road with asphalte & to keep the 
pavement in repair for fifteen years, the pavement 
when laid to be the property of the vestry. Shortly 
after the pavement was completed, defts., acting 
under statutory poner laid down a tramway along 
the pavement, but so constructed & maintained 
their tramway as to occasion unnecessary damage 
to the pavement. It being doubtful whether an 
action, commenced by pltfs. against defts. on the 
above facts, was brought in the name of the right 
plifs., the ct., under S. C., Ord. 16, r. 2, ordered 
the vestry to be added or substituted as pltfs., on 
the terms that the vestry was to be indemnified 
by the original pltfs. for all costs & expenses.— 
VAL DE TRAVERS ASPHALTE PAVING Co., LTDb. v. 











not impose the duty of ponene an 
depressions in the street to t evel 
of the ralls.— DUNEDIN City & SUBUR- 


BAN TRAMWAY Co. v. Ross (1895), 13 v. 
N. Z L. R. 366.—N.Z. Tov 


d. ——.}—CaPE DIVISIONAL COUNCIL 
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LONDON TRAMWAYS Co., Lrp. (1879), 48 L. J. 
Q.B. 312; 40 L. T. 183; 43 J. P. 462. 

22. Injury to person using defective 
roadway.|——Defts. were the owners of a quay over 
which there was a public right of way to their docks. 
The G. E. R. co., by their private Act of Parliament, 
were empowered to & did enter into an arrange- 
ment with defts. to lay tramways connccting the 
docks with the railway system. The co. were 
to keep the tramways in good working order. 
Under Tramways Act, 1870 (c. 78), the co. as pro- 
moters gave notice to defts. of their intention to 
open & break up the road for the purpose of doub- 
ling the rails at a particular point. The co. did 
break up the highway for their tramway purposcs. 
Pitf. was injured by being thrown from his cart 
through the defective condition of the roadway 
at the place where the works were being carried 
out, & brought his action for compensation against 
defts. as owners of the highway. The jury at 
the trial found that the accident to pltf. had been 
caused by the negligence of the railway co., who 
were in possession of the spot where the occurrence 
took place, & that the roadway was in a defective 
condition owing to a breach of duty on the part of 
the railway co., & gave pltf. substantial damages. 
It was contended, on argument on behalf of pltf., 
that on these findings he was entitled to have the 
verdict entered for him, & on the part of defts. that 
they amounted to a verdict for them :—Held: 
as the railway co. were carrying out their works 
not under the orders or as licencees of defts., but 
under their statutory powers, & were in the sole 
possession of the place where the accident hap- 
pened, which was entirely under their control, & 
the negligence causing the accident was that of the 
railway co. & not of defts., the verdict ought to be 
entered for defts.— BARHAM v. TeSWICH DOCK 
Comrks. (1885), 54 T. T. 23. 

---— - Surplus material excavated during construc- 
tion— Who entitled to.|—See Higuways, Vol. 
XXVI., p. 280, No. 169. 


23. Footways—Powers of promoters—To break 
up footway.|—HyYbDE CorpNn. v. OLDHAM, ASHTON, 
& HybDE ELEcTRic TRAMWAY, LTD. (1900), 64 
J.P. 596; 16 T. i. R. 492, C. A. 


24, -- - - - To erect pole in footway.|—A 
corpn. purporting to act in the exercise of their 
powers under their special Tramways Act, which 
incorporated Tramways Act, 1870 (c. 78), & 
authorised the construction of an electric tramway, 
erected a pole & a fuse box in the footpath close to 
the principal entrance of pltfs.’ premises :—Held : 
defts.’ statutory powers authorised them to use 
the pavement for the purpose of doing that 
which was necessary for making their tramway 
an electrical tramway; the nuisance which the 
defendants were authorised to commit could not be 
interfered with unless pltfs. could prove that 
the powers conferred on defts. had been abused, 
which the pltfs. had failed to do.—GOLDBERG & 
Son, Lrp. v. LIVERPOOL CoRPN. (1900), 82 L. T. 
362; 16 T. L. R. 320, C. A. 


25. ——— ——- .|—Where a local authority 
requires to open up the soil of a street, the surface 
only of which has been dedicated to the public, 
they do not commit a trespass on private property 
so long as the act to be done is within the area of 
their statutory powers :—Held: no trespass was 
committed by the digging of a hole in the footway 
in which to place a pole to carry the clectric wire 
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for a tramway scheme authorised by a private Act 
which incorporated the provisions of Lands 
Clauses Consolidation Act, 1845 (c. 18), the act 
complained of not amounting to a taking of land 
but only to the exercise of a right in the nature of 
an easement.—Escotr v. NEwprort COoRPN., 
[1904] 2 K. B. 369; 73 L. J. K. B. 693; 90 1. T. 
348; 68 J. P. 185; 52 W. R. 543; 20 T. L. R. 
158; 2L.G. R. 779. 


Annotations :—Refd. Andrews v. Abertillery U. D. C. (1911), 
80 L eae 724; Taff Vale Ry. v. Cardiff Ry., {1917] 





——— To reduce width of footway.|— 
London County Council (Tramways & Improve- 
ments) Act, 1901 (c. cclxxi), s. 13, empowering 
the Council to reduce the width of the footway 
subject to the express provision that ‘‘ no footway 
shall be reduced to a less width than 6 feet,’’ only 
applies to new tramways or reconstructed tram- 
ways the authority to construct or reconstruct 
which is specifically given by that Act; & where 
the Council have independent powers of recon- 
struction—as under London County Tramways 
(Electrical Power) Act, 1900 (c. ccexxxviii), the 
express provision as to the 6-fect limit in London 
County Council (Tramways & Improvements) 
Act, 1901 (c. cclxxi),s. 13, has no application, & 
docs not prevent the reduction of a footway to a 
less width under the sanction of the local authority 
acting in exercise of the powers in that behalf 
conferred by Metropolitan Paving Act, 1817 
(c. XXix).—-CORSELLIS v. LONDON COUNTY COUNCIL, 
[1908] 1 Ch. 133 77 L. J. Ch. 1203 98 1. T. 475 ; 
ee P, 561; 24 T. L. R. 80; 6 L. G. R. 7, 

27. Bridges—Liability of 
unusually heavy weight over bridge.|—Applt. 
corppn., having, under a colonial Act, .de facto 
taken over the care & control of a certain bridge, 
in an action to recover damages from them for a 
fatal accident caused by the breaking down of the 
bridge over which a tramcar containing deceased 
was running :—Held: the finding of the jury that 
an act done by their officer had materially 
weakened the beam which afterwards broke 
amply justified a verdicl against them. 

One question might have arisen in this case, a 
seriously important question, namely, whether, 
if the original construction of the bridge was such, 
& the pressure placed upon it by the tramway co. 
was so great that, under any circumstances, 
independantly of any decay, or misuse of the beam, 
-.. the weight placed upon it would have 
caused the destruction of the bridge. It might 
have been a very serious question whether or not 
the responsibility for passing that weight over the 
bridge at that point might not have rested upon 
those by whose act that unusual & extraordinarily 
heavy weight was passed over, without casting 
any responsibility on those whose duty it was to 
maintain & repair the bridge (per CuR.).— 
VICTORIA CORPN. v. PATTERSON, VICTORIA CORPN. 
v. LANG, [1899] A. C. 615; 68 L. J.P. C. 128; 81 
L, 'T. 270, P. C. 


promoters- Passing 





B. Gas, Telegraphic, or Water Undertakings. 
See Tramways Act, 1870 (c. 78), 8. 30. 
28. What work within Tramways Act, 1870 
c. 78), s. 30.\—BRENTFORD URBAN DISTRICT 
SOUNCIL v. LONDON UNITED Tramways, Jvrp. 
(1901), 45 Sol. Jo. 408; 3 L. G. R. 842, n. 
Annotation :—Consd. Wandsworth Borough . 
United Tramways (1905), 3 L. G. BR. 836. 
Alteration of position of mains, pipes, wires, etc. 
—Jurisdiction of arbitrator to order.|—Sce Cas, 
Vol. XXV., p. 481, No. 08. 
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After notice given by promoters—Time for 
giving counter-notice by owner of mains.|—See 
Gas, Vol. XXV., p. 481, No. 69. 

29. -—— Telegraph wires of railway company— 
Wires crossing highway—Power to enter on railway 
company’s land.|—-On the construction of a tram- 
way worked by the overhead trolley system, the 
tramway co. have power, under Tramways Act, 
1870 (c. 78), 8. 30, to alter the position of a railway 
co.’s telegraph wires which cross the highway 
whereon the tramway is being constructed, where 
it is necessary to alter the position of such wires 
for the purpose of constructing the tramway in 
accordance with the special Act & the Board of 
Trade Regulations. 

For the purpose of such alteration, the tramway 
co. has power to enter upon the land of the railway 
co.— Re RHONDDA URBAN DistTRIcT COUNCIL & 
TAFF VALE Ry. Co. (1907), 97 1. T. 892; 72 
J.P. 44; 24 T. L. R. 21383 sub nom. RHONDDA 
URBAN District CoUNCIL v. TAFF VALE Ry. Co., 
6L. G. R. 131, C. A. 

Liability for expenses—Additional expense 
caused by existence of tramway—What !s.]—See 
Gas, Vol. XXV., p. 481, No. 70. 

30. Injurious affection of telegraphic lines-— 
Nature of liability.|—-By a local Act, s. 65 (1), it 
is provided that in the event of the co.’s tramroad 
being worked by electricity the co. shall work their 
undertaking ‘‘ with due regard ”’ to the telegraphic 
lines of the Postimaster-General, & ‘‘ shall use 
every reasonable means” in the working of their 
undertaking to prevent injurious affection of such 
lines. 

By local Act, s. 65 (2): “Tf any telegraphic 
line of the Postmaster-General is injuriously 
affected .... by the working of the undertaking 
of the co., the co. shall pay the expense of all such 
alterations in the telegraphic lines of the Post- 
master-General as may be necessary to remedy 
such injurious affection.” 

In J898 defts. under the powers conferred by the 
said Act constructed an electric tramway along 
certain public roads. In 1914 the Postmaster- 
General laid underground along the same roads a 
telephone cable, which at one point came within 
seven fcet of defts.’ lines. In 1916 a breakdown 
occurred in the cable in consequence of its being 
injuriously affected by an escape of electricity 
from defts.’ lines. In an action by the Post- 
master-General under sect. 65 (2), to recover the 
expenses he had been put to the Div. Ct. held that 
the liability of defts., under that sub-sect., which 
was to be read independently of sub-sect. 1, was 
an absolute liability, & that neither the fact that 
defts. had used every reasonable means in the 
working of their undertaking to prevent injurious 
affection to pltf.’s cable, nor that pltf. by laying 
his cable so near to defts.’ lines had courted the 
injury, afforded any defence :—Held: (1) sect. 
65 (2) was an independent sub-sect. & In no way 
dependent upon sub-sect. 1; (2) if it was proved 
that the injurious affection of the Postmaster- 
General’s cable was caused by the construction 
or working of defts.’ undertaking it would be no 
answer to a claim by the Postmaster-General for 
defts. to prove that he had been guilty of want of 
reasonable care & skill in selecting the place in 
which to lay his cable: (3) if defts. could show that 
the construction or working of their undertaking 
did not injuriously affect the cable but that the 
injurious affection was entirely due to the act of 
the Postmaster-General, then in all probability 
sub-sect. 2 would not apply.—POSTMASTER- 
GENERAL v. BLACKvOOL & FLERTWOOD TRAMROAD 
Co., [1921] 1 K. Bi. 114; 90 L. J. K. B. 1385; 124 
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Sect. 3.—Construction and repairs: Sub-sect. 2, B. 
& C.3 sub-secls. 3 & 4, A. & B.) 
L. T. 365; 37 T. L. R. 20; 19 


85 J. P. 71; 
L. G. R.1,C. A. 


Annotations :—As to (2) Conad. Postmaster-Gencral He 
Liverpool Corpn., [1923] A. C. 58 Generally, ne 
Moriarty v. Regent’s Garage Co., [1921] 2 766 ; 
Nelson, Murdoch v. Wood (1922), 126 L. T. rib. 


C. Sewers and Drains. 

See Tramways Act, 1870 (c. 78), 8. 31. 

31. What work within Tramways Act, 1870 
(c. 78), s. 31.]—-BRENTFORD URBAN DISTRICT 
CouNcW. v. LONDON UNITED TRAMWAYsS, LTD. 
(1901), 45 Sol. Jo. 408; 3 L. G. R. 842, n. 


.Annotation :—Consd. Wandsworth Borough  v. 
United Tramways. (1905), 3 L. G. R. 836. 


32. Conditions of iatsrterenee Natibe by pro- 
moter with ‘‘ all necessary particulars ’’—Suffi- 
ciency of particulars.|—-BRENTFORD URBAN DIs- 
TRICY COUNCIL v. LONDON UNITED TRAMWAYS, 
Isrp. (1901), 45 Sol. Jo. 408; 3. G. R. 842, n. 


afnnotation Consd. Wandsworth Borough v. London 
United Tramways (1905), 3 L. G. 1k. 836. 


London 


SUB-SECT. 3.—COMPLETION OF WORKS AND 
REINSTATEMENT OF ROADS. 
See Tramways Act, 1870 (c. 78), 8. 27. 
Surplus material excavated during construction— 
Who entitled to.\—See UWiaghways, Vol. XXVI., 
p. 280, No. 169. 


SUB-sECT. 4.—REPAIR OF ROAD. 
A. In General. 

Sce Tramways Act, 1870 (c. 78), s. 25. 

33. Whether work repair of or interference with 
road—Ralsing sleepers & rails to level of road.| 
—ST. LUKE'S VistRY v. NORTH METROPOLITAN 
TRAMWAYS Co., No. 17, ante. 

34. Extent of obligation to repair —Area of under- 
taking—Space between up & down lines.|—-ADAMS 
v. SHADDOCK, [1905] 2 K. B. 859; 75 L. J. K. OB. 
73; 93.1. T. 725; 54 W. R. 97; 22 T. L. R15; 
50 Sol. Jo. 25; 8 W.C. C. 58, C. "A, 

Strips of street on either side of racks) 
—See Highways, Vol. XXVI., p. 589, No. 2385. 

Overhead wires |—(L) It is 
important to consider what was the Gai which 
was undertaken by the corpn. It was to repair 
& keep in repair a tramway, & the area of the 
eee was the tramway as a whole (ROMER, 

sed ode 

(2) The undertakers are bound to keep the 
tramway in proper repair, & among other things 
to sce that the overhead wires are in order & safe 
(MaTrHEW, 1..J.).—-ROGERS v. CARDIFF CORPN., 
[1905] 2 K. B. 882; 751. J. K. B. 22; 938 1. 7. 
683; 70 J. P.93; 54 W.R. 35; 22 T.L. Ro; 50 
Sol. Jo. 12; 8W.C.C. 51; 41. G. R. 1, GC. A. 
.tnnotation : ~Refd. Back v. Dick, Keri (1906), 94 L. T. 802. 
~—— Junetion of paving with surface 
of roadway.|—-NoRWICH CORPN. v. NORWICH 
ELucTRIC TRAMWAYS Co., Lrp., No. 52, post. 

37. Slippery road .|—Under Tramway Act, 
1870 (c. 78), 8. 28, a tramway co. are bound not 
only to maintain & repair the part of the road for 
which they are responsible, but also to keep it in 
a proper condition for traffic. Where an accident 
occurred in consequence of a tramway co. having 
neglected to sand the road in slippery weather :— 
Held: they were liable for the consequent 
damages.— DUBLIN UNITED TRAMWAYs Co. v. 
FITZGERALD, [1908] A. C. 99; 72 L. J. P. C. 
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52; 87 L. T. 5382; 67 J. P. 220; 51 W. RR. 321; 
19 I. L. R. 78 3 LL. G. R. 386, H. L. 
Annotation :—Distd. Acton District Council v. 

United Tramways, {1909} 1 K. B. 68. 
Removal of snow.|—-See HIGHWAYS, Vol. 
XXVI., p. 439, No. 1563. 

38. —— Satisfaction of road authority—Reason- 
able satisfaction.|—Tramways Act, 1870 (c. 78), 
8. 28, provides that a tramway co. shall keep certain 
parts of the roadway in repair, in such manner as 
the road authority shall direct & to their satis- 
faction, provided that if the tramway co. fail to 
comply with this sect. the road authority may do 
the necessary work themselves at the expense 
of the tramway co. Tramways Act, 1870 (c. 78), 
s. 33, provides that if any difference arises between 
a tramway co. & the road authority in relation to 
any tramway, or on the question whcther any work 
is such as ought reasonably to satisfy the road 
authority, the matter in difference shall be referred 
to an engineer nominated by the Board of Trade. 
The private Acts of a tramway co. incorporated the 
above sects. & imposed on the co. a penalty 
(a) for non-compliance with Tramways Act, 1870 
(c. 78), s. 28; (b) for not keeping the tramways 
in repair to the satisfaction of the road authority, 
& (c) for not keeping the rails in repair & so as not 
to be a danger or annoyance tu the ordinary 
traffic. The tramway co. were summoned, (a) for 
not keeping in repair, with such materials & in 
such manner as the road authority had directed, 
the portion of the road prescribed by Tramways 
Act, 1870 (c. 78), s. 2%, (6) for not keeping their 
tramways in repair to the satisfaction of the road 
authority, & (c) for not keeping the rails in repair 
& so as not to be a danger or annoyance to the 
ordinary traffic: —Held: the obligation to keep 
in repair certain parts of the roads which is imposed 
by Tramways Act, 1870 (c. 78), s. 28, & the 
obligation imposed by the co.’s private Acts to 
kecp the tramways in repair to the satisfaction 
of the road authority, was in each case an obliga- 
tion to heep in repair, not to the satisfaction of 
the road authority absolutely, but to their reason- 
able satisfaction, & the question whether the road 
authority ought reasonably to be satisfied niust go 
to arbn. under Tramways Act, 1870 (c. 78), s. 33, 
& was one with which the magistrate had no 
jurisdiction to deal, but the magistrate had Juris- 
diction to deal with the summonses for not 
keeping the rails in repair, as in this instance no 
question had arisen in regard to the satisfaction 
of the road authority.—KH. v. GARRETY & HAM- 
MERSMITH BOROUGH COUNCIL, Ha ». LONDON 
UNITED TRAMWAYS, LTpb. (1909), 100 L. T. 533 ; 
73 J.P. 188; 71. G. R. 511, D.C. 

——-- Effect of special agreement.|—-See Sub- 
sect. 4, B., post. 

39. Failure to repair—Collision caused by bad 
state of repair of track—Tramway company added 
as defendant.|- Pitf. brought his action against 
defts. for injuries sustained by their negligence. 
Defts.’ statement of defence alleged that the 
injuries were caused through the rails of the 'T. co. 
not being on a level with the road & through the 
bad condition of roads & rails. Defts. served u 
notice on the T. co making them joint defts. :-— 
Held : the notice must be set aside, there not being 
‘a question in the action ’”’ which it was desirable 
to decide between the T. co. & defts.—L ORWELL 
». LONDON OMNIBUS Co. (1877), 2 Ex. D. 365 ; 
46 L. J. Q. B. 700; 36 L, T. 6387; 25 W. Rt. 610, 
©. A. 


London 





Mandamus—Direction to ‘‘ maintain ’’. 
Validity.|—-See CROWN PractTick, Vol. XVI., 
p. 845, No. 1695. 
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40. ——-- Liability to penalties — Continuing 
offence—Amount of penalty.|—By Tramways 
Orders Confirmation Act, 1873 (c. cxcvii), 8. 8, 
the promoters of a tramway were to be subject 
io a penalty not exceeding £5 for every day on 
which they continued to omit to maintain & keep 
in good order & condition the rails & roads of their 
tramways. By an order of justices dated Dec. 15, 
1898, they were fined £5 for not keeping the rails 
in good condition & repair on Oct. 23, 1893, & 
£1 for every day on which such act of omission 
should continue. By a subsequent order of 
justices, dated Feb. 8, 1895, they were ordered 
to pay £240 for penalties incurred under the order 
of Dec. 15, 1893, being £1 per day since the date 
of that order :— Held: on certiorari, that the order 
of Keb. 8, 1895, must be quashed on the ground 
that it was bad under Summary Jurisdiction Act, 
1848 (c. 43), s. 11, & was founded on an order 
which was bad on the face of it in respect of 
the continuing penalty.—R. v. STRUVE, ETC., 
GLAMORGANSHIRE JJ. (1895), 59 J. P. 584, D.C. 

-—— --—— Enforcement of distress—Notwith- 
standing appointment of receiver & manager.|-- - 
See COMPANIES, Vol. X., p. 1190, No. 8445. 

41. -——. Work done by local authority—Re- 
covery of expenses from  promoters.|—By local 
Act, 8s. 07, it was provided: ‘lf the co. fail to 
maintain & keep in good condition to the satis- 
faction of the corpn. ... the junction of the 
paving laid & maintained by the co. with the 
surface laid & maintained by the corpn., the corpn. 
may, if they think fit, themselves at any time after 
seven days’ notice to the co. do the work necessary 
for the repair & maintenance of the road, & the 
expense reasonably incurred by the corpn. in so 
doing shall be repaid to them by the co. with the 
addition of 5 per cent. on such expense.” 

The surface of the road laid & maintained by 
the corpn., owing to the traffic adjacent to the 
paving of the tramway, became worn down below 
the level of the paving at distances varying from 
2 inches to 6 inches from such paving, & in certain 
cases it was necessary, in order to repair the road- 
way so worn down to take up the roadway to a 
distance of 18 inches from the paving. The corpn. 
executed the repatrs, & claimed the expenses of 
so doing from the co. :—Held: the expense so 
incurred was incurred in maintaining & keeping 
in good condition the junction of the paving with 
the surface of the roadway & the tramway co. 
was responsible for such expense.—NORWICH 
Corpn. v. NoRwicit ELEcTRIGC TRAMWAYS Co. 
(1908), 99 L. T. 133; 6 LL. G. R. 1082 3 sub nom. 
Re Norwich Coren. & NorwicH ELECTRIC 
TRAMWAYS Co., Lrp., 72 J. P. 178, C. A. 

Bridge over railway—Bridge widened by 
promoters under statutory powers.|——Sce [lau- 
ways, Vol. XXVIL., p. 576, No. 2679. 

Liability for nuisance——Use of creosoted wood in 
paving road—Damage to plants.]-- See NUISANCE, 
Vol. XXXVI., p. 194, No. 356. 

--——- Removal of snow from track——Snow left on 
Streets.|— See Hicguways, Vol. XXVI., p. 439, 
Nos. 1562. 

Removal of snow from track-—Duty to remove. |-— 
See Highways, Vol. XXVI., p. 439, No. 1563. 

42. ——_—. —--— Snow to be levelled to prescribed 
depth— Obligation to remove snow from streets.|— 
Respondent co. were authorised by statute to 
construct & work a street railway in a town. 
The Act provided that the co. might remove snow 
& ice from its tracks so as to enable it to work its 
cars in the winter. ‘' Provided, however, that in 
case such snow & ice shall be removed from it, 
track or disturbed or thrown out by the ploughs 
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leveller, or tools of the co., it shall be the duty of 
the co. within forty-cight hours to level the said 
snow or ice on each side of the track to a uniform 
depth, to be determined by the engineer of the 
council, & so as not to impede the ordinary traffic 
of the streets.”” The engincer determined a depth 
to which the snow was to be levelled which was 
admitted to be reasonable, but the co. could not 
comply with his requirements without removing 
some of the snow from the streets altogether :-— 
Held: they were bound to remove the snow.— 
SHEA v. REID-NEWFOUNDLANI Co., [L908] A. C. 
520; 78L.J.P.C.43; 99. T. 743; 24 T. LR. 
879, P.C. 

—— Snow left on streets—-Whether nuisance. |— 
See llighways, Vol. XXVI., p. 439, Nos. 1562. 

Running powers over another company’s line— 
Tramway defective—Injury to pedestrian— Liabllity 
for trespass.|—See No. 105, post. 





B. Contracts for Repair. 

See Tramways Act, 1870 (c. 78), 5. 29. 

43. Contract with road authority—Transfer of 
liability.'\—Where a tramway co. enters into a 
contract with the road authority under Tram- 
ways Act, 1870 (c. 78), s. 29, whereby the road 
authority undertakes the repair of the portion of 
the road upon which the tramway is laid, the 
liability for damage occasioned by the non-repair 
of that part of the road, which would but for such 
contract be cast for sect. 28 upon the tramway co., 
is transferred to the road authority.—llow1rtT v 
NOTTINGHAM TRAMWAYS Co. (1883), 12 Q. B. D. 
163; 53L.5.Q. B. 21; 500. 9. 99; 32 W. RR. 248, 
D.C, 

Annotations :—-Consd. Steward ». North Metropolitan ‘Tram. 
Co. (1886), 16 Q. B.D. 556. Apprvd. Alldrod v. West 
Metropolitan Trams Co., [1891] 2 Q. B. 398. Folld. Barnett 
« Poplar Corpn., [1901] 2 K. B. 319. Refd. Barham v. 
Jpswich Dock Comps, (1885), 54 L. ‘IT. 23. 

44, ——- -~ —.|—Where a tramway co. has 
entered into a contract with the road authority 
under Tramways Act, 1870 (c. 78), s. 29, whereby 
such authority has undertaken the repair of the 
portion of the road which, under sect. 28, the tram- 
way co. had to repair, the tramway co. is not liable 
for injuries occasioned through non-repair of such 
portion of the road to a person using the same.—— 
ALLDRED v. WEST METROPOLITAN TRAMWAYS Co., 
[1801] 2 Q. B. 898; 60 L. J. Q. B. 681: 39 W. Rh. 
6090; 77. L. R. 6093 sub nom. ALDRED v. WEST 
METROPOLITAN TRAMWAYS C'o., 65 L. T. 1385 55 
J. P. 824, C. A, 

Annotation :- Folld, Barnett v. Poplar Corpn., {1901] 2 
K. B. 319. 


45. —-—.|——-Where a tramway co. has 

entered into a contract with the road authority 
under Tramways Act, 1870 (c. 78), 8. 29, whereby 
that authority has undertaken the repair of the 
portion of the road which, under sect. 28 the tram- 
way co. were bound to repair, the liability for 
injuries occasioned through non-repair of such 
portion of the road to ‘persons using the same 1s 
transferred to the road authority.—BARNETT v. 
POPLAR Corpn., []901]2 K. B. 319; 70L. J. K. B. 
698; 815. 1. 815; 49 WR. 574; 17 TL. RB. 
461; 45 Sol. Jo. 486. 
Action against promoters—Amend- 
ment of defence by setting up contract.|—Sec 
PuBLic AUTHORITIES, Vol. XXXVIII., p. 136, 
No. 998. 

-— — Diviston of expenses.|-— See LLGQHWAYs, 
Vol. XXVLI., p. 306, No. 1225. 

Contract with private contractor — Contractor 
contracting with another contractor—Breach of 
contract — What damages recoverable.| — See 
DaMAGES, Vol. XVII., p. 113, No. 233. 
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Sect. 3.—Construction and repairs: Sub-sect. 4, B.; 
sub-sects. 5 & 6. Sect. 4: Sub-sect. 1.] 


46. Breach of contract—Rights of assignees 
of lease of tramway.|}—-Ciry OF BIRMINGHAM TRAM- 
WAYS Co., Lip. v. Law, No. 123, post. 





SUB-SECT. 5.—BREAKING UP ROAD ON WHICH 
TRAMWAY LAID. 


See ‘Tramways Act, 1870 (c. 78), s. 32. 

47. By ‘‘ road authority ’’—Railway company— 
Reconstructing bridge over railway line.]—A 
railway co. having, in the course of the recon- 
struction under statutory powers of a bridge carry- 
ing a road over their railway, necessarily removed 
the lines of a tramway co. worked under statutory 
powers over the bridge :—Held: on the true 
construction of Tramways Act, 1870 (c. 78), s. 32, 
the railway co. were a ‘‘ road authority ” within 
the meaning of the sect. & were not liable for 
the cost of restoring the tramways over the bridge 
or for damages for the interruption of the use 
thereof, provided that they had complied with the 
restriction contained in sub-sect. 1, & caused as 
little detriment or inconvenience to the tramway 
co, a8 circumstances admitted. WOLVERHAMPTON 
TRAMWAYS Co. v. GREAT WESTERN Ry. Co. 
(1886), 56 L. J. Q. B. 190; 56 LL. T. 8923; 3 
T, L. R. 197, D.C. 

48. By telephone company——Under licence from 
Postmaster-General— Whether consent of tramway 
company necessary.|—-A telephone co., acting under 
a licence from the Postmaster-General pursuant to 
the Telegraph Acts, 1864 (c. 112), 1878 (c. 76), 
& 1892 (c. 69), need not obtain the previous con- 
sent of a tramway co. before proceeding to break 
open a street or public road on which tramway 
lines are laid for the purpose of laying telephone 
wires, even though the tramway co. is liable for 
the repair of that street or public road.— BRISTOL 
TRAMWAYS & CARRIAGE Co. v. NATIONAL TELE- 
PHONE Co., [1890] 2 Ch. 282 ; 68 L. J. Ch. 566 ; 80 
LL, T. 886; 63 J. P. 583; 15 T. L. R. 430; 43 
Sol, Jo. 603. 

49. Causing more than least detriment to pro- 
moters—-Measure of lLiability.|-WoLVERHAMPTON 
TRAMWAYs Co. v1. GREAT WESTERN Ky. Co., No. 
47, ante, 


SuB-srecr. 6.—SETTLEMENT OF DIFFERENCES. 

See Tramways Act, 1870 (c. 78), s. 33. 

50. What is a ‘‘ difference ’’—Refusal of local 
authority to approve of particular paving.|—By a 
local Tramway Act, passed after & incorporating 
Tramways Act, 1870 (c. 78), the space between the 
rails & for a distance of 18 inches beyond cach 
external rail was to be paved by the co. to the 
satisfaction of the local authority for the district 
with wood or other paving to be approved of by 
the local authority. On an application by the 
co. the local authority declined to approve of a 
particular paving, & the co. thereupon laid it 
down without such approval. On an application 
by the local authority for a mandamus to the co. 
to take up the paving so laid down :—Held: 
the powers given to the local authority were sub- 
ject to the provisions of Tramways Act, 1870 
(c. 78), a difference had arisen within sect. 33 
of that Act which ought to be determined by a 
referee appointed by the Board of Trade, & the 
mandamus ought not to be granted.—R. v. 
CROYDON & Norwoop T'rRAMWAYS Co. (1886), 18 


TRAMWAYS AND Licutr RAILWAYS. 


Q. B. D. 39; 561. J. Q. B. 125; 56 L. T. 78; 
51 J.P. 420; 35 W. R. 209; 3T. L. R. 32, 0. A. 
Annotations :—Distd. Bristol Trams & Carriage Co. v. 

Bristol Corpn. (1890), 25 Q. B. D. 427. Apld. Norwic 

Corpn. v. Norwich Electric Tram. Co., (1906) 2 K. B. 119. 

Consd. R. v. Garrett & Hammersmith B. C., Ez p. London 

United Tramways (1909), 100 L. T. 533. 

51. Proposal by road authority to sub- 
stitute wood for granite pavement.|—A municipal 
corpn., as being the road & local authority, pro- 
posed to alter a road within their district, upon 
which a tramway had been constructed by a tram- 
way co. under Tramways Act, 1870 (c. 78), by 
taking up the existing granite pavement & laying 
down a wood pavement over the whole of the road- 
way, including the space between the rails of the 
tramways & 18 inches on each side thereof. 
The tramway co. objected to the alteration, so 
far as it concerned the last-mentioned portion 
of the roadway, & claimed to refer the matter as 
being a difference within Tramways Act, 1870 
(c. 78), 8. 83, to a referee to be appointed by the 
Board of Trade :—Held: (1) the difference was 
not one within the sect. 33, inasmuch as it was not 
with respect to any interference or control claimed 
to be exercised by the road authority ‘‘ by virtue 
of the Act ” or to “‘ any subject or thing regulated 
by or comprised in the Act,’’ (2) but with respect 
to the exercise of a power which belonged to the 
road authority independently of the Act, & which 
was preserved by sect. 60 of the Act.—BRISTOL 
TRAMS & CARRIAGE Co. v. BRISTOL CORPN. (1890), 
25Q. B.D. 427; 591. J. Q.B. 4413 681.1. 177 ; 
55 J.P. 535 35 W. RR. 6935 6 T. L. R. 371, 0. A. 

52. — ~— Failure to repair ‘‘ to Satisfaction of 
local authority.’’] —The provision for arbn. con- 
tained in Tramways Act, 1870 (c. 78), s. 33, ousts 
the jurisdiction of the High Ct. with regard to 
differences coming within the terms of the sect. 

It was provided by the special Act of a tramway 
co., with which by Tramways Act, 1870 (c. 78), 
s. 22, Parts II & III of that Act were to be incor- 
porated that if the co. failed to maintain & keep 
in good condition to the satisfaction of the corpn. 
the junction of the paving laid & maintained by 
the co., with the service laid & maintained by the 
corpn. the corpn. might if they thought fit, 
themselves at any time after’seven days’ notice 
to the co. do the work necessary for the repair & 
maintenance of the road & that the expense reason- 
ably incurred by the corpn. in so doing should be 
repaid to them by the co. with the addition of 
5 per cent. on such expense. The corpn. did work 
by way of repair to roads on which tramways 
belonging to the co. were laid alleging that such 
work came within the above mentioned provision 
which the co. denied. In an action by the corpn. 
against the co. to recover the expenses of the 
work, & for a declaration of their rights in the 
matter :—Held: the difference which had thus 
arisen between pltfs., & defts. came within Tram- 
ways Act, 1870 (c. 78), s. 33, & therefore the 
ct. had no jurisdiction to entertain the action.— 
NoRwWIcH Coren. v. NORWICH ELECTRIC TRAM- 
ways Co., Lrp., [1906]2 K. B.119; 75 L.J.K. B. 
636; 95 L. T. 12; 70 J. P. 401; 64 W. R. 572 ; 
22 e L. R. 553; 50 Sol. Jo. 499; 4L.G. R. 1114, 
C. A. 





Annotations :—Consd. West Suffolk County Council v. 
Olorenshaw, [1918] 2 K. B. 687. Mentd. Taylor v. 
National Amalgamated apure ses Soc., [1914] 2 K. B. 
352; Smythe v. Wiles, {1921) 2 K. B. 66. 


53. ——,.|— RK. v. GARRET®T & HAMMER- 
SMITH BOROUGH OOUNCIL, Ex ». LONDON UNITED 
TRAMWAYS, Lirp., No. 38, ante. 

54. Mode of settlement — Arbitration — Ouster 
of jurisdiction of High Court—Mandamus.]—R. 
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v. ime & Norwoop TRAMWAYS Co., No. 50, 
ante. 

55. —- -—-—- ---- Action to recover costs of 
repair from promoters.|—Norwicu CorpN. v. NOR- 
WICH ELECTRIC TRAMWays Co., Lrp., No. 41, ante. 

56. ———.]~—London County Tramways 
(Electrical Power) Act, 1900 (c. ccxxxviii), s. 6, 
gives the county council power to reconstruct a 
bridge, when this is necessary, to enable them to 
adapt a tramway for use by electric power. All 
questions between the owners of the bridge & 
the county council must be determined by arbn. 
under Tramways Act, 1870 (c. 78), s. 33.— 
REGENT’s CanaL Dock Co. v. LONDON CouNTY 
CoUNCIL (1907), 71 J. P. 201; 5 L. G. R. 956. 

57. ——— Ouster of jurisdiction of magis- 
trate—Summons for failure to keep in repair.! 
—K. v. GARRETT & HAMMERSMITH BoRrOUGI 
CoUNCIL, Kx p. LONDON UNITED TRAMWAYS, 
Lrp., No. 38, ante. 








Sect. 4.—EQUIPMENT AND WORKING. 
SUB-SECT, ].— CARRIAGES. 

See Tramways Act, 1870 (c. 78), ss. 34, 54. 

58. Tramway — Whether ‘‘ carriage.’’] — A 
tranicar running on tramway rails in a highway 
is a “‘ carriage ’’ within the meaning of Art. 1 of 
the Motor Cars (Use & Construction) Order, 1904. 
~-BuRTON v. NICHOLSON, [1909] 1 K. B. 397; 
78 1.73. K. B. 295; 100 1. 'T. 844; 73 7. P. 107; 
25 T. L. R. 216, D.C. 

59. -~ — Whether ‘“‘ coach.’’] —Tramear held to 
be a coach within the meaning of 7 Geo. 8, c. Laxiii. 
— PLYMOUTH, STONEHOUSE & DEVONPORT TRAM- 
WAYS Co. v. GENERAL TOLLS Co., Lrp. (1898), 
14°T. L. RR. 581, H.T,. 

Annotations :—Distd. Simpson v Teignmouth & Shaldor 


Bridge Co., [1903)1 K.B. 405. Refd. Cannan v. Abingdon 
pe 2Q. BR. 66; Smith v. Kynneisley, (1903] 1 K. B 


60. -- .}-~It is easy to understand that 
a tramcar drawn by horses was a coach drawn by 
horses (Wriau?, J.).—SIMpson v. TEIGNMOUTH & 
SHALDON Bripak Co. (1901), [1903] 1 K. B. 405: 
$5 L. T. 726; 51 W. R. 5453 affd., [1903] | K. B. 
al p. 410, C. A, 
anuration ~ Reid. Smith + Kynnorsicy, [1903] | K. B 


61. -- Whether ‘‘ hackney carriage.’’|—A 
(ramear is a hackney carriage within meaning of s. 
38 of the Town Police Clauses Act, 1847 (c. 89).— 
BLACKPOOL. & FLEETwoop TRAMROAD Co. v 
BaILey, [1920] 1 K. 8. 380; 89 L. J. K. B. 784 
122 L. T. 275; 84J3.P.1; 171. G. R. 749, D.C 

62. ——- Whether ‘‘stage carriage.’’I—(1) A 
tramway car, as used under Metropolitan Street 
Tramways Act, 1869 (c. xciv), & 1870 (c. elxxiii), 
18 a stage carriage within the meaning of London 
Hackney Carriagcs Act, 18438 (c. 86), & a penalty 
18 Incurred by the conductor for allowing a greater 
number of passengers to be carried than are allowec 
by the regulations within the meaning of Railway 
Passengers Duty Act, 1842 (c. 79). 

(2) The conductor of a tramway car who allow: 
persons beside himself to ride in the end of th 





PART I. SECT. 8, SUB-SECT. 6. 
56 i, Afode of settlement—Arhitra- 


tion.]--R. v. ¥itzGrpso { 
I. R. 236.—1IR. pee eine 


PART I. SECT. 4, SUB-SECT. 1. 

® Z'ramcar—Whether vehicle.}] — A 
tramcar running on rails in a high- 
way is a vehicle within sect. 2 (3) of the 

egulations made undor Motor-car 
Act, 1909.—GiLLIN v. MALMGREN, 


persons in 


{1912) V. L. It. 26.—AUS. 


{. Overcrowding —- Fvidence of per- 
morasion.|]—In a prosecution fur an 
offence against a bye-law which pro- 
hibits a conductor from allowing any 
of the masimum 
number allowed to trevel on a tram- 
car, the fact that there are more than 
the prescribed number actually travel- 
ling is sufficient evidence of permission 
on the conductor’s part.— KELLY v. 


@XCess 
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‘ar, between the covered compartment & the 
extreme end, is liable to a penalty under London 
Qackney Carriages Act, 1843 (c. 86), s. 33, such 
being ‘“‘the place provided for the conductor ” 
within the meaning of that enactment.-—-ODELL v. 
MEE (1872), 36 J. P. 102. 

63. - -— —-—.]—By Stage Carriages Act, 1831 
(c. 120), s. 5, the term “ stage carriage ” shall not 
be deemed to extend to or include any carriage 
used or employed wholly upon any railway :— 
Held: this means a railway in the ordinary sense 
of the term, & a tramcar is not excluded from the 
definition of stage carriage.—BRIAN v. AYLWARD 
1902), 18 T, L. R. 871, D.C. 

Whether light railway carriage.|—Sce 
No. 288, post. 

64. Right of unlicenced persons to run carriages 
on track— Wheels specially adapted to run on rails.|— 
LiveERPOOL TRAMWAYS Oo, v. LIVERPOUL OMNIBUS 
)., [1870] W. N. 126. 

65. —--- Flanged wheels.]-—Tramway Act, 1870 
(c. 78), 8. 54, prohibits the user of the tramway 
by unlicenced persons with carriages ‘ having 
tlange wheels or other wheels suitable only to run 
on the rail of such tramway.”’ Applt., an omnibus 
proprictor, attached to his vehicle a lever with 
arms having a small revolving disc or roller which 
the driver might drop into the groove of the rail 
at the lower side of each fore wheel when on the 
tramway, such discs operating when down as a 
flange at the point of contact with the rails, but 
when withdrawn by means of the lever leaving the 
vehicle free to travel over any part of the road :— 
Held: that this contrivance, though no obstruc- 
tion to the tramway, was within the prohibition 
of the Act.—CorraM v. Guest (1880), 6 Q. B. D. 
70; 50 L. J. Q. B. 174; 453. P. 95; 29 W. R. 
305, D.C. 

66. Ordinary wheels.}] —- MANCHESTER 
CorPN, & MANCHESTER CARRIAGE & TRAMWAY 
Co. v. ANDREWS & Son (1889), 6 T. I. R. 470. 

Overcrowding-—Contrary to Railway Passenger 
Duty Act, 1842 (c. 79) -Whether tramcar ‘‘ stage 
carriage.’’|-~ See Nos. 62, 63, ante. 

; Persons riding on conductor’s 
platform.|—ODELL v. MEE, No. 62, ane. 

68. ~——- —— “‘ Inside ”’ & ‘* outside ’’ of tram- 
car —- Upper compartment covered  in.| —- By 
Railway Passenger Duty Act, 1842 (c. 79), 5. Lo, 
if the number of passengers at any time conveyed 
in, upon, or about any stage carriage shall be 
greater in the whole, or upon the outside, or in 
the inside thereof than same is constructed to 
carry, a penalty is imposed on the driver & con- 
ductor; & by the London County Council (Tram- 
ways & Improvements) Act, 191% (c. cii), 5s. 27, 
the council may during inclement weather or on 
Sundays or Bank or public holidays or on Satur- 
days, or, with the consent of the Comr. of Police, 
on special occasions, carry, “ inside ” any carriage 
used by them on any tramways an additional 
number of passengers, not exceeding one-third 
of the number of inside passengers for which the 
carriage is licenced:—Held: upon the con- 
struction of these sects. the upper compartment of 
a tramcar which is covered in is the “ outside ”’ 


WiezeLL, (1907), 6 C. L. Th 126.— 








.— — Contrary to Glasgow Police 
Act, 1866, 8. 227.]—BrLack r. NEI SON 
(1897), 2 Adam. 421; 25 R. (Ct. of 
Sess.) (J.) 98; 85 Sc. L. R. 258; 5 
S. L. T. 228.—SCOT. 

h. Advertisements — Right to re- 
compense for use of fillings on new tram- 
cara.J—A tramway co. let the right 
of advertising on their cars to an 
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Sect. PT a has and working: Sub-sects. 1, 2 
] 





& not the ‘‘ inside’ of the tramcar, & an offence 
is committed under Railway Passenger Duty Act, 
1842 (c. 79), s. 15, if more passengers are carried 
in the upper compartment than that compart- 
ment is licenced to contain, as such additional 
number are not carried “ inside’ the tramcar.— 
PHESSE v. Fisuer, [1915] 1 K. B. 572; 84 L. J. 
K. B. 277; 112 L. T. 462; 79 J. P. 174; 31 
TT. L. R. 65; 138 L. G. R. 269, D.C. 
Contrary to bye-law—Power of local 
authority to make bye-law.!|—Sce Nos. &3, 84, post. 
. What amounts to.|—-STOKELL 
v. BALDWIN (1892), 8 T. L. Rt. $46, D.C. 
Who may prosecute—Passenger.]| 
-—The Oxford Tramway co. made byc-laws, one 
of which forbade the co. to allow more persons to 
be carried in a carriage than was specified by 
measurement :—Held : a passenger incommoded 
by excessive passengers was entitled to prosecute 
the conductor. - BADCcocKk v. SANKEY (1890), 54 
J.P. 5645 6. i. R. 170, D.C, 

Who Hable to be prosecuted—Amend- 
ment of summons.| -Sec REGISTRATION, Vol. 
AXXITI., p. 320, No. 421. 

71. Alighting — From 
ductor’s platform.’’?]|—MONKMAN  v. 
No. 86, post. 

72. Advertisements — Contract with advertising 
contractor—Payment of rent in respect of ‘‘ regular 
running ’’ cars.]|—An advertising contractor entered 
into an agreement with the S. corpn., whereby 
it was agreed that the corpn. should permit 
the contractor for five years to use & enjoy the 
exclusive privilege of advertising on all the 
tramcars belonging to the corpn.; that the con- 
tractors should pay the corpn. certain specified 
annual rents for each & every ‘‘ regular running ”’ 
electric tramcar, such rents to be payable in 
advance upon the usual quarter days; & that the 
contractors should remove all advertisements from 
any vehicles which the corpn. might direct to 
be repaired & reinstate them after the com- 
pletion of such repairs, & that the contractors 
should not) be entitled to any compensation in 
respect thereof. The rents were paid during 
the whole period of the five years. The con- 
tractors contended that they were only liable 
to pay rent for vehicles which were regularly 
run, & not in respect of a vehicle while it) was 
not running; & brought an action for an account 
of the number of regular running vehicles & of 
the money paid by them to defts. :—Held: 
‘* regular running ”’ cars included any cars which 
were in the service of the undertaking as rolling 
stock for regular use at the commencement of the 
year the rent for which was in question, & which 
were intended for employment in the service as 
regular running cars; & regular running was not 
incompatible with occasional] withdrawals from use 
for repairs.—GRIFFITHS & MILLINGTON, Lirp. v. 
SOUTHAMPTON CORPN. (1906), 70 J. P. 1793 22 
T. L. R. 301; 41L.G. R. 316. 

Use of obscure or offensive language—Contrary 
to a i of bye-law.|—Sce No. 85, 
post, 


eet een 








a 








*‘*hindermost or con- 
STICKNEY, 


advertising contractor, under a contract 
by which the advortising ccntractor 
undertook to supply the necessary 


that purpose, 


selves : —/leld + 


The fittings were also 
of use or ornament to the cars them- 
tho co 
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73. Lights—Application of county council bye- 
law.|—ADAMSON v. MILLER (1900), 16 T. L. R. 
185; 44 Sol. Jo. 278, D.C. 

~ — On engines.! —Sce No. 80, post. 

——--,|—See, now, Road Transport Lighting Act, 

1927 (c. 37). 





SUB-SECT. 2.—MoTIVE POWER. 


Sec Tramways Act, 1870 (c. 78), s. 34. 

74. What power may be used—Animal or steam 
—Running powers over raflway.]—Resps. owned 
& worked a single line of railway 44 miles long, 
extending from the town of Swansea to the 
Mumbles. Appcts. were empowered to make a 
system of tramways in Swansea & the suburbs 
forming junctions with resps.’ line which they 
had power to pass over & use with their carriages 
& servants, & for the purposes of traffle of all 
kinds. At the date of appcts.’ Act containing 
this power resps.’ line was worked by horse power ; 
subsequently & at the date of the application, 
resps. used steam power: —Held: appcts.’ run- 
ning powers entitled them to use resps.’ line 
with horse power.--SWANSEA IMPROVEMENTS & 
TRAMWAYS Co. v. SWANSEA & MuMBLEs Ry. Co., 
Lrp. (1880), 3 Ry. & Can. Tr. Cas. 339, C. A. 

-~ — Electricity Rights & liabilities under con- 
tracts for supply of electrical energy.] -—- ‘cc 
E.ectnic LIGHTING, Vol. XX., pp. 208, 216, Nos. 
57, 100. 

75. Licencing of engines—Necessity for—-Use of 
steam engines.|—The steam engines authorised 
by statute to be used on trainways are not loco- 
motives within the meaning of Tlighways & Loco- 
motives (Amendment) Act, 1878 (c. 77), 8. 32, &, 
therefore, do not require to be licenced by the 
county authority.—BELL uv. STOCKTON, ETC., 
TRAMWAY (Co. (1887), 51 J. P. 804; 3 T. L. R. O11, 
D.C, 

76. Rate of speed— Use of steam engines.| ~ - 
The S. railway co. obtained the leave of parties 
interested in the soil of a highway & in streets of 
a town adjoining their terminus, & laid rails 
thereon & ran their railway engines & carriages 
over such street to a place beyond their terminus. 
No express power so to use the highway was given 
by any statute :—Held: Locomotives Act, 1865 
(c. 83), s. 4, applied, & the co. could not go at a 
greater speed than 2 miles an hour, this being a 
case of driving a locomotive along a public high- 
way within the meaning of that Act.—LONDON & 
SourH WESTERN Ry. Co. v. Myers (1881), 15 
J -Potel, 

77. Emission of steam --- Liability of driver.| — 
Hl. was driver of a steam engine on a tramway ; 
one of the bye-laws enacting that no steam shall 
be emitted from the engine, so as to be a reasonable 
ground of complaint to passengers or the public. 
II., as driver, was resting the engine, which was 
not in good repair, & he could not help emitting 
steam, & one passenger only, when passing, com- 
plained of it :—Held: H. was rightly convicted, 
as the bye-law was imperative, & the evidence was 
suflicient, though he had no mens rea, & one 
passenger only complained.—HARTLEY v. WILKIN- 
SON (1885), 49 J. P. 726, D.C. 


PART I. SECT. 4, SUB-SECT. 2. 


j. Use of steam engine—Whether 


was not 


fittings for holding the advertisements. 
New cars were constructed for the co., 
which ag constructed were already 
suppited with the fittings required to 
hold the advertisements, & these fittings 
were utilised by the contractor for 


entitled to recompense from the con- 
tractor for the use of the fittings in 
addition to the rent under the lease.— 
EPINBURGH TRAMWAY Co., LTD. 1¥. 
Courtney, [19091 S. C. 99: 46 Sc. 
L. R. 102; 168. L. T. 548.—SCOT. 


infraction of clause not to use traction 
engine.}—TORONTO GRAVEL ROAD Co. 
& CONCRETR Co. v. YORK COUNTY 
Coren, (1885), 128. Cc. f. 517.—CAN. 


k. Steam motor¢.}—Tbhe Comr. for 
Railways in New South Wales has 
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78. —-— Emission of smvke & steam—Whether 
separate offences— Validity of conviction.] — 
D. was charged with emitting smoke & steam, 
contrary to bye-laws, from a tramway enginc, 
& contended that these were two separate offences, 
& the summons was contrary to Summary Juris- 
diction Act, 1848 (c. 43), 5. 1 :---Held: the justices 
were right in overruling the objection, as emitting 
smoke was not the less an offence because steam 
was mixed with it.—Davis v. Loacu (1886), 51 
J. P.118, D.C. 

79. -——- —— —-—- .|--A bye-law of the 
Board of Trade for the regulation of a steam tram- 
way provided that ‘‘ no smoke or steam shall be 
emitted from the engines so as to constitute any 
reasonable ground of complaint to the passengers 
or the public,” under a penalty :—Held: an 
information & conviction for permitting smoke 
{to escape from an engine ‘ contrary to the bye- 
laws of the Board of Trade ”’ was bad.—CorTrERILL 
v. LEMPRIERE (1890), 24 Q. B.D. 684; 50 T. J. 
M.('. 188; 62 L. T. 695; 545. P.583; 6T. I. QR. 
262; 17 Cox, (. C. 97. 

Annotations :—Consd. R. v. Jones, Wr p. Thomas, (1921) 
K. 3B. 632. Mentd, Mz p. Norman (1910), 114 L. T. 282, 

Pointon v. Cox (1926), 136 L. T. 506. 

80. Lights—Breach of Board of Trade regula- 
tion—Neglect of driver— Liability of promoters.| - 
A tramway co. were convicted before justices of 
the breach of a regulation of the Board of Trade, 
made under a local Act, relative to lamps being 
placed & lighted in a conspicuous position on the 
front of a tramway engine :—Held: the regula- 
tion was not invalid as a regulation, & its subject- 
matter need not have been dealt with by a bye- 
law; the offence being stated in the words of the 
regulation was sufticiently described, & the co. 
were responsible for the personal neglect of their 
engine driver.—S7T, HELEN’s Districr TRAMWAYS 
Co. v. Woop (1891), 60 I. J. M. CG. 111; 563. P. 
70, D.C. 

On tramcars.| -- See No. 73, ante. 

-.]|—See, now, Road Transport Lighting Act, 
1927 (c. 37). 





SUB-SECT, 3.—- yE-LAWSs. 

See Tramways Act, 1870 (c. 78), 8. 46, 

See, generally, Pusric Weaira, Vol. XXXVIIL., 
pp. 155-167, 

81. Duty to make-— Who may enforce.|]—- By 
local Act, s. 44, it was enacted that the corpn. 
should make bye-laws prescribing the distances 
at which carriages using the tramways should be 
allowed to follow one after the other. This 
clause was inserted on the petition of an accident 
insurance company, who were opponents of the 
bill. The corpn. made a bye-law that in the central 
area the distance at which a carriage should follow 
a preceding carriage using the same tramway 
should be such as might be directed by the police: 
—Held: that this bye-law was not a compliance 
with the sect., & the co. had a special interest 
entitling them to obtain a mandamus to the 
corpn. to fulfill their obligation under the sect.— 
Rt. v. MANCHESTER CorRPN., [1911] 1 K. B. 560; 
sub nom. R. v. MANCHESTER Corpn., Lar p. 
WISEMAN, 80 J.. J. K. B. 263; 104 1. I. 54; 
75 J.P. 73; 90. G. R. 129. 


authoritv, by virtue of Tramways 


Hxtension Act, 1880, 8s. 3, to use 
steam motors on tramways constructed 
under the 42 Vict. No, 18.—RAILWAYS 
CoMR, », 
P. C. 91.—AUS 


1. ——.] — Steam-motors may be 287 (8. C.). 


lawfully used on # tramway when the 
Ord, in Council under Tramways Act, 
1872, authorising the tramway, directs 
the use of ‘‘ mechanical or animal 
Toonry (1884), 53 I. J.  power,”—KNLUND : 

. TRAMWAY a aa 5S5SN.4 L. KR. 
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82. Validity—General requisites—Compliance with 
statute.|——-R. v. MANCHESTER CoRPN., No. 81, ante. 

83. —- —-— Assent of lessees of tramway.] — 
It is competent to the local authority of any 
borough to make & to enforce a bye-law, under 
Tramways Act, 1870 (c¢. 78), s. 48, for regulating 
the number of passengers to be carried in & upon 
tramcars, & the extent of accommodation to be 
afforded to them. The assent of the lessee of 
the line, under sect. 46, is not necessary to the 
validity of such bye-law.- SMITH v. BUTLER 
(1885), 16 Q. B. D. 349; 50 J. P. 280; 34 WLR. 
416; 27. 1. R. 69, D.C. 

84. -- -—--— Confirmation by quarter sessions. | 
—-WALLASEY TRAMWAY Co. v. WALLASEY LOCAL 
BOARD (1883), 47 J. P. Jo. 821, D.C. 

85. - Bye-law for prevention of 
nuisances Omission of words ‘‘ to annoyance of 
passengers.’’|—Tramnways Act, 1870 (c. 78), 5. 46, 
enables the promoters of any tramway to make 
bye-laws for the prevention of nuisances in any 
carriage belonging to them. The promoters of a 
tramway made a bye-law providing: ‘‘ No person 
shall swear or use offensive or obscene language 
whilst in or upon any carriage’ :—Held: the 
bye-law was valid although it did not contain any 
such additional words as ‘‘ so as to be a nuisance 
or annoyance to others.’”——-GENTEL vv. Raprs, 
(1902) 1 K. B. 160; 71 iL. J. Kh. B. 1053 85 1. 1. 
6835; 20 Cox, (. C. 1045 sub nom. GEUTEL 0. 
Raprps, 66 J.P. 117; 50 W. R. 2165 18 Td. RR. 
72; 46 Sol. Jo. 69, D.C. 

Jnnotation — Refd. Brabhaint. Wookey (1901), 18 LL. R99, 

86. —- — Certainty.}-— Under the powers 
given by Tramways Act, 1870 (c. 78), 8. 46, a city 
corpn., Who owned & worked the tramways of the 
city, made a bye-law that “ every passenger shall 
enter or mount upon or depart from or get off a 
ear by the hindermost or conductor’s platform, & 
not otherwise.’ A passenger in a car on arriving 
at the terminus when the car was stationary in- 
sisted upon getting off & did get off the car by the 
end which during the journey was the driver's 
platform. The passenger, having been summoned 
for breach of the bye-law, contended that the 
bye-law was void for uncertainty :—Held : (1) the 
‘“hindermost or conductor’s platform’ in the 
bye-law must be taken to mean, in reference to a 
passenger in the car, the platform which was the 
conductor’s platform during the Journey which the 
passenger had undertaken; (2) the bye-law 1s 
clear & intelligible & apples whether the car is 
in motion or stationary, & it is therefore valid, & 
the passenger ought to have been convicted under 
it.- -MONKMAN v. STICKNEY, [1913] 2 KK. B. 377; 
82). J. K. B. 992; 109 1. TT. 1423; 770. P. 3868 5 
23 Cox, C. C. 474, D.C. 

—-~- Reasonableness.|—See No. 77, ante; 
Nos. 89, 91-94, post. 

87. Scope—Alighting from tramcars—‘* Hinder- 
most or conductor’s platform.’’]—-MONKMAN  v. 
STICKNEY, No. 86, ante. 

88. -—— Distance between tramears.] —- kt. v. 
MANCHESTER CORPN., No. 81, ante. 

— — Stopping at cross roads.|—-See CORPORA- 
TIONS, Supp. IV., No. 907a. 

Emission of steam.|]— See Nos. 77-79, ante. 

89. — Payment of fare-—-On demand-—-When 
fare demandable.!|—-P. was charged by the con- 
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m. By-law as to passengers stand- 
ing on platform—-Whether conductor of 
tramear  laable--Or tramway  under- 
taker.) -GRAHAM v. STRATHERN, [1927] 
5. (J.) 24. - SOOT, 


v. CANTERBURY 
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Sect. 4,—Equipment and working: Sub-sects.3 & 4. 
Sect. 5: Sub-sects. 1,2 & 3.] 


ductor of a tramway co. under a bye-law, which 
says, ‘' Every passenger shall upon demand pay 
the fare legally demandable for the journey,” 
with not paying upon demand made. The fare 
was demanded during the journey, & P. objected 
that it was not legally demandable until the 
se anlar of the journey. The co. were autho- 
rised by Act of Parliament to ‘‘ make regulations 
for regulating the travelling in or upon any 
carriage belonging to them’”’ & their Act also 
provided that ‘the tolls, etc., shall be paid to 
such persons & at such places upon or near to the 
tramways, & in such manner & under such regu- 
lations as the co. shall by notice appoint ”’ :— 

Held: the bye-law was authorised by the Act; 

it was reasonable, & as P. had become a passenger 

& was travelling upon the tramway, he was liable 

to pay the fare whenever it was demanded of him 

by the conductor.—EHGGINTON v. PEARL (1875), 33 

L. 1.428; 40 J. P. 56. 

—-—. -—-—- Passenger breaking journey ——Whether 
second fare payable.|~—Sce Carrirnrs, Vol. VILI., 
p. 98, No. 658. 

Lights.| -See Nos. 73, 80, azte. 

90. -- -— Offensive language in tramcars.| - 
QENTEL v. Rapps, No. 85, ante. 

- Overcrowding.! —See Nos. 69, 83, 84, ante. 

91. — Ticket—-Duty of passenger to show.]| - 
By a bye-law made by a tramway co. & enforceable 
by a penalty, ‘‘ Hach passenger shall show his 
ticket, if any, when required so to do to the con- 
ductor or any duly authorised servant of the co.” 
A passenger, having paid the fare & received a 
ticket, refused to show it to an inspector of the 
co., & was summoned for breach of the bye-law : — 
ITeld: the bye-law was not unreasonable, & the 
passenger ought to have been = convicted. 
LOWE v. Voip, [1896] 1 Q. B. 256; 65 1. J. M,C. 
48; 74 1L. T. 143; 603. P. 2325 44 W. R. 442; 
121. L. R. 206; 18 Cox, C. C. 258, D.C. 
Annotation  Refd. Hunt v Green (1906), 96 L. WV. 23. 

92. Duty of passenger to deliver up 
or pay fare again—Before termination of journey.| 
—A tramway bye-law imposed a penalty on 
passengers who refused to deliver up the ticket or 
pay the fare. H., a passenger, paid the fare & 
showed the ticket on demand, but refused to deliver 
it up, because he had gone only a Ne of the whole 
distance :- Held: WU. was rightly convicted, as 
the bye-law was valid, & constituted a reasonable 
check on the tramway servants.—Htape v. DAY 
(1886), 51 J. P. 2183 34 W. R. 627: 27. 1. R. 
687, D.C. 

Annotationa : ~ Apld. Wanks » Bridgman, [1896] 1 Q. B. 25%; 
Lowe v. Volp, 11896] 1 Q. B. 256; Tuffley ov. Tate (1906), 
96 L. 1. 24. Refd. Hunt v. Grecn (1906), 23 1. La. R19. 
93. — —- -- Ticket lost.|— By a bye- 

law made by a tramway co. & enforceable by a 

penalty, ‘‘ Kach passenger shall... when required 

so to do either deliver up his ticket or pay the 
fare legally demandable for the distance travelled 
over by such passenger.”’ 

A passenger, having paid the fare & received a 
{icket, inadvertently lost it, & was thus unable to 
deliver it up when required. He declined to pay 
the fare over again, & was summoned by the co. 
for breach of the bye-law :—Held: the bye-law 
was not unreasonable, & the passenger ought to 
have been convicted.—HANKS vv. BRIDGMAN, 
[1896] 1 Q. B. 253; 65 L. J. M. C. 413 74 1. T. 
26; 60J.P.312; 44 W.R. 285; 12 T. L. R. 193; 
40 Sol. Jo. 277; 18 Cox, C. C. 224, D.C. 
Annotations :—-Apld. Tufticy v. Tate (1906), 96 L. T. 24. 


P 
Refd. Lowe v. Volp. [1896] 1 Q. B. 256; Hunt v. Green 
(1906), 96 L. '. 23. 
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94. —-—— —— —-.]—A bye-law of a 
tramway co. provided ‘‘ Each passenger shall show 
his ticket if & when required to do so to the 
conductor or any duly authorised servant of the 
company & shall also when required to do so either 
deliver up his ticket or pay the fare legally demand- 
able for the distance travelled by such passenger.” 
Resp., on entering the car, paid his fare & received 
a ticket. In the course of the journey he lost it. 
On being asked to produce his Moke by the 
inspector he was unable to do so, though the con- 
ductor admitted he had paid for and received one. 
Resp. was then asked to produce his ticket. or pay 
the fare or leave the car, but failed to comply 
with any of these requests. He was summoned 
for a breach of the bye-law :—Held: the bye- 
law was reasonable, & resp. had infringed it.— 
Hunt v. GREEN (1906), 96 L. T. 23; 71 5. P. 18; 
23'T. LL. R. 193 5 L. G. R. 67: 21 Cox, C. C. 333, 
D.C, 

95. - Ticket lying on floor.|— 
By a tramway bye-law made by the corpn. 
of S. ‘‘ Kach passenger when tickets are issued 
shall as & when requested to do so show his ticket 
to the conductor or other servant of the corpn. 
acting in performance of his duty, & shall also 
when requested to do so by the conductor or 
other servant of the corpn. acting in the per- 
formance of his duty deliver up his ticket or, in 
case of failure to produce such ticket, pay the 
fare legally demandable for the distance travelled 
over by such passenger,” 

Applt., a passenger on one of the tramecars of 
the corpn. of S., paid his fare, but refused to 
accept the ticket tendered by the conductor, on 
account of a condition printed on the back of it. 
The ticket fell on the floor of the top of the tram- 
car. Later an inspector asked applt. for his 
ticket, who puinted it out to him laying on the 
tloor, but refused to take it up or to pay another 
penny for his fare :-—Teld: applt. had not com- 
mitted any ofience under the bye-law.—WIISON 

. FRARNLEY (1905), 92 L. T. 647; 69 J. P. 165; 
31. G. R470, D.C. 

Liability of company Whether ‘‘ person ’’ 
within bye-law.!|— See CORPORATIONS, Supp. IV., 
No. 907a. 








SUB-SECT. 4.—HEMPLOYERS. 

Contract of service—Forfeiture of wages— Validity 
of manager’s certificate..—See MaAsTER & SER- 
VANT, Vol. XXXIV., pp. 92, 93, Nos. 689, 690. 

-—--- Dismissal—Right to week’s wages in lieu 
of holiday.|—Sec MasTeER & SERVANT, Vol. 
XXXIV., p. 83, No. 614. 

Wrongful acts—-Liability of promoters.!-—See 
Sect. 5, sub-sect. 3, post. 

Driver of tramcar-——-Whether ‘‘ workman ’’-— 
Employer’s Liability Act, 1880 (c. 42), s. 9.] 
See Master & SERVANT, Vol. XXXIV., p. 222, 
No. 1839. 

96. Duty to drive reasonably.|}—HARTLEY 
v. CHADWICK, No. 127, post. 

Secretary—Scope of authority.|— See COMPANIES, 
Vol. IX., p. 542, No. 3572. 





Srct. 5.—POWERS AND LIABILITIES. 
Sus-secT. 1.—IN GENERAL. 
97. Rights over roads—Extent.| — BRIsTo. 
oe & CARRIAGE Co. v. BRISTOL CORPN., No. 
ol, anté, 


Part ].—TRAMWAYS. 





98. —— .|—Applts. were incorporated by 
statute to construct & maintain street railways 
in the city of Winnipeg, & the municipality were 
authorised by statute to make by-laws for autho- 
rising the construction of any street railway in 
the city. The municipality entered into an 
agreement with applts., conceding to applts. the 
right of making street railways in the city for 
twenty-five years. The agreement provided that, 
in the event of any other parties proposing to con- 
struct street railways on any of the streets not 
occupied by applts., the option of constructing 
such railway should be offered to applts. :—Held: 
neither the agreement nor the proviso conferred 
on applts. the exclusive right to use or occupy 
any street for railway purposes.— WINNIPEG 
STREET Ry. Co. v. WINNIPEG ELECTRIC STREET 
Ry. Co. & Crry of WINNIPEG, [1894] A. C. 615; 
ie a J. P.O. 103; 71 1. T. 127; 6 RR. 525, 

Ancillary business—Power to carry on—-Running 
omnibuses.|~— See Local GOVERNMENT, Vol. 
XXXII, pp. 109, 110, No. 735. 

Acting as carriers generally.|—Scee 
CORPORATIONS, Vol. XIIT., p. 362, No. 972. 

Acquisition of land—Whether ‘‘ interference with 
main structure.’’]|—-See COMPULSORY PURCHASE OF 
LAND, Vo). XI, p. 178, No. 563. 

~- —- Amount of compensation payable—Injurious 
affection of land not taken.|—See COMPULSORY 
vegeta oF LAND, Vol. XI., p. 135, Nos. 219, 
220. 








—— By local authority—Under agreement to 
assist promoters—Validity.|\See COMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 297, No. 2277. 

Borrowing powers—Rights of debenture-holders. | 
—See Sect. 10, post. 

Contracts—Agreement with local authority as to 
future construction of further tramways-——-Validity.| 
—See CORPORATIONS, Vol, XITI., p. 366, No. 992. 

Dividends—-Payment out of net profits—-Ascer- 
tainment of profits.|—See CompaNnigs, Vol. LX., 
p. 176, Nos. 1118, 1119. 

Sale of undertaking --Under Tramways Act, 1870 
(c. 78), s. 43—-To local authority.|—See Scct. 6, 
sub-sect. 1, post. 

Under Tramways Act, 1870 (c. 78), s. 44— 
At pone of debenture-holders.|—-Sce Sect, 10, 
post, 

Shares—Transfer—To obtain voting powers— 
Legality.|—See ComMPpANIES, Vol. X., p. 1145, 
No. 8094. 

Promoters exceeding powers—Injunction—-Juris- 
diction of court.|—See INJUNCTION, Vol. XXVIII, 
p. 498, No. 999. 

Extent of liability to make discovery. | 
—See DISCOVERY, Vol. XVIII., p. 47, No. 51. 
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n. Tickets ‘‘ not available on holi- 
days ’’—Includes “ half-holidays.”’ |— 
COCHRANE v. TUTHILL, [1908] V. L. BR. 
349.—AUS. 


offence under 


o. Power to increase fares— Pro- 
motors authorised to substitute omni- 
buses on certain routes—d> charge 
higher fares on omnibus routes.}—A 
tramway co. scheduled to their Act 
of Parliament distinct agreements 
with municipal authorities not to 
charge tramway passengers above a 
fixed fare; but they afterwards 
obtained legislative authority to sub- 
stitute omnibuses on certain routes 
in Heu of the tramways, & to charge 
a higher fare on these routes :— 
Held ; the co. had no power to increase 
the fare of passengers using the tram- 
ways only. — EDINBURGH STREET 
TRAMWAYS Co. v. TORBAIN (1877), 8 
App. Cas. 58.—SOCOT. 


J.) 23; 
q. Power 


GLASGOW 


private Act to 


daily labourers, 
sis 


** Guer-riding "'—No offence com- 
mitted unless fraudulent intention,j— 
A person cannot be convicted of an 


(c. 78), 5.51, for “* over-ridin 
it appears that he acted with fraudu- 
lent intention.~ NIMMOoO v. 
SHIRE TRAMWAYS 
19 Se. L. 
. L. T. 305; 6 Adam, 571.--SCOT. 
to amend €& 
marimum FAR etl my ch apbete & PORT- 

TRAMWAYS Co. v. GREENOCK 
Corrn. (1920), 57 Sa L. KR. 481.— 
SCOT. 


vr. Right of postmen to 
workmen’s cars at workmen’s fare.j— 
A tramway co. was required by its 
run a 
number of carriages,’ every morning 
& evening ‘‘ for artisans, mechanics, 
clerks, 
tants,’? at reduced fares. <A port- 
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SUB-SECT. 2.—CHARGES, RATES AND TOLLS. 

See Tramways Act, 1870 (c. 78), ss. 45, 51, 52. 

99. Workmen’s fares—‘‘ Daily labourer ’’ -— 
Who is.|—Resp. was a corporal in the Royal 
Defence Corps & was engaged on guard duty at 
an interment camp, & on alternate days he acted 
as caretaker at an institute, where he cleaned the 
premises, looked after the heating apparatus, 
did repairs, & attended to the garden :—Held: 
resp. was not a “ daily labourer ”’ within a pro- 
vision in a Tramway Order that “ daily labourers ”’ 
should be entitled to travel in the morning & 
evening at a reduced fare.—-MCDONALD v. BROWN 
(1918), 87 L. J. K. B. 1119; 119 L. T. 563; 82 
J.P.173; 347. L. R. 358; 26 Cox, (1. C. 291; 16 
I, G. R. 640, D. ©. 

100. Refusal to pay fare—When fare demand- 
able.]|—EuaIntron v. PEARL, No. 89, ante. 

—— — Passenger breaking journey—Refusal to pay 
second fare.|—See Carriers, Vol. VITII., p. 98, 
No. 658. 

—--~~— Nature of offence—Proceedings wrongfully 
taken against passenger—Liability of company for 
malicious prosecution.|—See MALIctoUs PROSECU- 
TION, Vol. XX XITI., p. 470, No. 36. 

101. Remedies of promoters under Tram- 
ways Act, 1870 (c. 78).|—-In the case of a person 
who enters a tramcar & refuses to pay the proper 
fare for the distance travelled, the remedy of the 
tramway authority is not limited to that given by 
above Act, 8s. 52, namely, the right to seize & 
detain him. if his name & address are unknown, 
until he can conveniently be taken before a justice 
or until he be otherwise discharged by due course 
of law; in such a case the tramway authority 
may treat the person offending as a trespasser & 
eject him from the tramcar provided no more 
force than is necessary is used.—-WHITTAKER v. 
LONDON County Councin, [1915] 2 K. B. 692 ; 
$41.5. K.B. 14463 1181. 17. 5644; 79 5. DP. 437; 
BLT. L. R. 4125 13 1. G. BR. 950. 

Arrest & detention of passengers. |- - 
See CARRIERS, Vol. VIIL, p. 117, Nos. 779-781 ; 
Supp. LV., No. 78la. 

—-—---—- Removal of passengers from tramcars.| 
—See CARRIERS, Vol. VITL., pp. 114, 115, Nos. 767, 
769, 770. 

Refusal to show or deliver up ticket.|—-Sve 
Sect. 4, sub-sect. 3, ante. 








SuB-sEcT. 3.—LIABILITIFS. 
See Tramways Act, 1870 (c. 78), s. 55. 
102. Accidents—Extent of Llability — General 
rule.|—T'ramways Act, 1870 (c. 78), regulating 
trainway cos. authorised by statute to use tram- 


man having claimed the right to travel 
at the reduced rates in cars specially 


set apart by the co. for tho use of 
Tramways Act, 1870 the pe classes of passengers :— 
* nnless Held: (1) the co. was entitled to fulfil 


its statutory obligation by setting 


LANARK- apart cars for the use of tho privileged 
Co., [1912] S. Cc. classes only; & (2) as a postman did 
R. 5493 (1912) 1 not fall within any of these classes, 


the defender was not entitled to travel 
on cars so set apart.— LANARKSHIRE 
TRAMWAYS Co. v. M‘'NAUGHTON, [1924] 
S. C. 35.—SCOT. 
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t. Liability for negligence — Dan- 
gerous erposure of electric wires of 
tramway.}—-WALMSLEY v. KALGOORLIE 
KLECTRIC TRAMWAYS, LTD. (1903), 5 
W. A. L. TR. 49.—AU8. 

a. .J—A co. although 
authorised by statute to construct & 
maintain a system of electric tramways 


increase 


travel on 


‘* reasonable 





& shop as- 
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Sect. 5.—Powers and liabilities : Sub-sect. 3. Sect. 


6: Sub-sect. 1.} 


cars in the public strects, enacts by sect. 55 that 
“The promoters or lessees, as the case may he, 
shall be answerable for all accidents, damages, & 
injuries ta Vaan! through their act or default, 
or through the act or default of any person in their 
employment, by reason or inconsequence of any 
of their works or carriages. ...’’ :—Held: sect. 
55 applies only to a wrongful act or default, & 
does not make the promoters or lessees answerable 
for mere accident caused without negligence by 
their use of tramncars.—BROCKLEHURST v. MAN- 
CHESTER, Burky, Rocupane & OLDHAM STEAM 
‘TRAMWAYS Co. (1886), 17 Q. B.D. 118; 55 L. T. 
406; 510. P. 55; 34 W. R. 568, D.C. 

Annotation :—Distd. Midwood rv. Manehestet Corpn., [1905] 

2K. B. 597. 

abana Whether promoters entitled to limit 

liability.|— See Carriers, Vol. VITT., p. 7, No. 14. 
-—— Identification of plaintiff with driver 
of vehicle guilty of contributory negligence.|— 
See NEGLIGENCE, Vol. XX XVI., p. 121, No. 808. 
Insurance of promoters against 
liability—-Construction of policy.|—Sec INSURANCR, 
Vol. XXIX., pp. 403, 404, No. 3191. 
Within what time action must be begun— 
Public Authorities Protection Act, 1893 (c. 61), s. 1.] 
—See Punnic AuTioriTigs, Vol. XXXVITI., 
p. 103, No. 739. 

Arrest & detentlon— Of passengers.| -- See 
CanniErs, Vol. VIIT., p. 117, Nos. 779-781 ; 
Supp. IV., No. 781la. 

Assaults—-On passengers.|—See Carriers, Vol. 
VIII., pp. 114, 115, Nos. 767, 769, 770. 

-—-—~— On trespassers.|—-See Masrrr & SERVANT. 
Vol. XXXIV., p. 148, No. 1165. 

Bye-laws—Infringement of.|—Sce Sect. 4, sub- 
sect. 3, ante. 

Compensation— Injurious affection of land not 
taken.}|—See COMPULSORY PURCHASE OF LAND, 
Vol. XI., p. 135, Nos. 219, 220. 

103. ——— Who entitled to—Street vested in 
municipal authority.!—The vesting of a street in 
a& municipal authority vests no property in such 
authority beyond the surface of the street & such 
portion as may be absolutely necessary to its 
repairs & management, but docs not vest the soil 
or land in them as owners. Where a street is 
diverted into a tramway there is no taking 
of property, & no compensation is payable to 
the municipal authority —SyYpNitY MUNICIPAL 
CouncIn v. YOUNG, [1898] A. C. 457; 67 0. J. 
PC. 40; 781. T. 365; 46 W. R. 561, PLO. 

Income tax-- Assessment of profits—-What de- 
ductions allowed.|—See INcomME Tax, Vol. 
XXVIII, p. 54, No. 276. 

Interference with other traffic & undertakings.} — 
See Sect. 3, sub-sect. 2, arte. 
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upon a ee highway, commits an c 
uetionable wrong if it places an un- 

insulated wire in the highway & allows 
part of its apparatus to become de- 
fective whereby a current of electricity 
jn caused to remain in the wire, & a 
person coming into contact with it 
while using the highway is injured, 
it being practicable for the co. to 
insulate the wire & to discover & 
_ remedy the defect in the apparatus. 
- FULLARTON v. NorRtTH MELBOURNE 
HLECTRIC TRAMWAYS & LIGHTING CO., 





tramway 





{1916} V. L. Re 231: 21 (. LL. RR, f. 
181.—AUS. 
b, -—~-- Vehicle injured by tram- °: 


line being worn away.) —FREEMANTLE 
MUNICIPAL ‘'TRAMWAYS & HELECTRIU 
LIGHTING BOARD v. WILLIS (1911), 13 
W, A. da. Kt, 110.— AUS. 


Co., LTn., 


—MUNICIPAL ‘TRAMWAYS 


. .})— NIELSEN Uv. 
BANE TRAMWAY Co., LTp. (1912), J4 
C. L. RR. 354.—AUS 


e. Liubility of 
company—IlIor faulty con- 
struction of tramway track by promoter.) 
—SADLER v. PERTH CORPN, (1913), 15 
W.A. L. RR. 84.—AUS 
To keep roads d bridges in 
good repair. J—BRISBANR CITY COUNCIL 
BRBBANK TRAMWAYS CoO.,, 
{1920) St. hk. Qd. 258.—AUS. 
E; Duty to heep road in good repair.) 
~~ MORRIS ag We TRAMWAY 
( 2), 
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Malicious prosecution—Proceedings against pas- 
senger for refusing to pay fare.]|—See MALICIOUS 
PROSECUTION, Vol. XXXITI., p. 470, No. 36. 

—- — Proceedings against passengers for passing 
bad money.|—-See CARRIERS, Vol. VIII., p. 117, 
No. 781. 

Negligence— Injuries to passengers—Starting 
signal given by another passenger.|—-See CARRIERS, 
Vol. VITI., p. 72, No. 487. 

———- Tramcear slowing down & suddenly 
accelerating speed with jerk.|-—See CARRIERS, Vol. 
VIII., pp. 84, 85, Nos. 582-584. 

—--- -——— Fall of trolley arm.|—See CARRIERS, 
Vol. VIII., p. 73, No. 492. 

—— ~— Fallof overhead wire.!|—Sce CARRIERS, 
Vol. VULI., pp. 73, 74, No. 493. 

Injuries to persons lawfully using highway— 
Driving at dangerous speed.|--See NEGLIGENCE, 
Vol. XXXVI., p. 60, No. 377; Supp. IV., No. 


7654. 
Failure to stop.|—See NEGLIGENCE, 
Vol. XXXVI., p. 60, Nos. 373-375, 379. 

---— —--- Failure to keep proper look out.]-— 
See NiGiicencr, Vol. XXXVI, p. 92, No. 607. 
Defective brakes.|— See RAILWAYS, 
Vol. XXXVITI., p. 317, No. 361. 

— —— Failure to shut gate separating railway 
from tramway.|—See RAILWAYS, Vol. XXXVIIL., 
p. 290, No. 229. 

Loss of passengers’ 
CARRIERS, Supp. IV., No. 14a. 

Nuisance—Unauthorised construction of tram- 
way.|—See HigHuways, Vol. XXVI., pp. 414, 419, 
420, Nos. 1336, 1385, 1387. 

-~—— Disturbance by electric current.] -—Sce 
NUISANCE, Vol. XXXVI., pp. 188, 189, 197, 
Nos. 313, 372. 

Smell from stables.]-—-See NUISANCE, Vol. 
XXXVI, p. 175, No. 206. 

104, —-—- Working of machinery.]—Sect. 66 
of the Georgetown Electric Lighting Order, 1899, 
provides that ‘‘ Nothing in this order shall 
exonerate the undertakers from any indictment, 
action, or other proceeding for nuisance in the 
event of any nuisance being caused by them.” 

Appt. co. had acquired & combined two separate 
undertakings, a tramways co. & an electric lighting 
& power co., & on the same day on which the electric 
lighting order above mentioned was issued they 
obtained a licence under the Tramways Ordinance, 
1899, authorising them to construct, maintain, 
& operate tramways in Georgetown & its vicinity, 
& to gencrate & supply electrical energy as a motive 
power ‘‘ anything in any ordinance of the colony 
notwit hstanding.”’ 

The electric lighting & the tramways were being 
worked together as one business:—/Hleld: the 
words in the licence did not relieve them from 
liability for a nuisance caused by the working of 














luggage.|—See 








Projfections on aes) §24,.— N.Z. 
TRUST v. h. ——.] —Harnis v. Forp (1909), 
STEPHENS (1912), 15 C. L. R. 104.— 28 N. Z%. ;! It. 426.—N.Z. aa 
AUS. k, ——.}—INVERCARGILL Borovucnu 


BRIS- —y, MoKNrant, [1923] N. ZL. R. 1041. 


l. Maintenance of municipal tram- 
way—Right of ratepayer to maintain 
action—Non-repair.] —RITCHIE v. DUN- 
DEK, FTC. POLICK ComMRa. (1886), 13 I. 
(Ct. of Sexs.) (J.) 63; 23 Sa le KR 
e 663.-~SCOT., 

m. Whether Tramways <Act, 1870, 
ercludes action at cammon law—For 
aniury to lines of plaintiff company.) 
—LANARKSHIRE TRAMWAYS (C'o. v, 
MOTRERWELL BURGH (1908), 168. L. T. 

n. Construction of car--‘ To enable 


municipality — or 


LTv., 
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their machinery. DEMERARA ELEctRIC Co., Lrp. 
v. WHITE, [1907] A. ©. 380; 761. J.P. C. 54; 96 
L. T. 752; 61 Sol. Jo. 497, P. C. 

Use of creosoted wood in paving road— 
Damage to plants.!.——_See Nu1Isancrk, Vol. XXXVI, 
p. 194, No. 356. 

—— Removal of snow from track—Snow left on 
streets.|—See HiGHways, Vol. XXVI., p. 439, 
Nos. 1562, 1563. 

Repair of roads.|——See Sect. 3, sub-sect. 4, ante. 

105. Trespass—Running powers over another 
tramway—Defect in line—Injury to passenger.]|— 
Defts. were a co. authorised by Act of Parliament 
to run tramcars by steam, & had running powers 
over the line of another tramway co. along a high- 
way. By reason of certain points upon such line 
being defective, a tramcar of defts., while being 
drawn by a steam engine, went off the line & 
injured pltf., who was upon the highway :—Held: 
the statutory powers of defts. could not be taken 
to authorise them to run their tramcars along the 
highway upon a tramway in a defective condition : 
the tramway being defective, defts. in running 
their tramcar on the highway were doing an unlaw- 
ful act: & defts. were liable as for a trespass in 
respect of the injury occasioned to pltf. by their 
immediate action.—SADLER v. SOUTH STAFFORD- 
SHIRE & BIRMINGHAM DISTRICT STEAM TRAMWAYS 
Co. (1889), 23 Q. B.D. 17; 58 L. J. Q. LB. 421; 
53 J. P. 694; 37 W. R. 582, C. A. 


Annotation :—Distd. Phillips v. Britannia Hygienic Laundry 
Co.,, (1923) 1K. BB. 539. 





Secr. 6. POWERS OF LOCAL AUTHORITIES. 
SUB-SECT. 1.-—- POWER OF PURCHASE, 

See Tramways Act, 1870 (c. 78), s. 43. 

106. Who may sell—Purchasers of undertaking 
from promoters—Sale not approved by Board of 
Trade.|—-In 1895 a Provisional Order was obtained 
by certain promoters for the construction of 
tramways in the borough of West Hartlepool. 
This Order was confirmed by an Act passed in 
1895 by which it was provided (inter ala) that 
deft. corpn. might purchase the undertaking 
after the lapse of fourteen years. The Act 
provided that no sale of the undertaking by the 
promoters should have any validity until after 
approval by the Board of Trade. 

In Aug. 1896, the promoters entered into an 
agreement with the British Electric Traction 
(Pioneer) Co., Ltd., to sell the undertaking to 
them; & by a further agreement made in Oct. 
1896, the undertaking was purported to be sold to 
pitf. co. Neither of these agreements was 
approved by the Board of Trade. The construc- 
tion of the tramway, which was commenced in 
Mar. 1897, was duly completed. In Jan. 1910, 
deft. corporation gave notice to the promoters 
& also to pltf. co. or ‘ other the promoters,” 
requiring them to sell their undertaking. The 
matter was referred to an arbitrator, who assessed 
the value at £12,963. In an action by the co, “ & 
all others the promoters of the Hartlepool Electric 
Tramways Order, 1895,”’ to recover this sum, the 
corpn. contended that they could make no valid 
payment to the original promoters who now had 
no legal title to the tramway; & that they could 
not pay anything to pltf. co., inasmuch as the 
assignment had not been approved by the Board 


driver to command fullest possible view 
of road.’’} — Cass v. EDINBURGH 
DistTRicT TRAMWAYS Co., LTn., [1909] 
S.C. 1068: 46 Sc. L. R. 7343 (1909] 

1 S. L. T. 313.—SCOT. —-§. AF. 


J.—VOL. XLII, 


car.] — TERRON 


o. Leight to take seat if vacant—Even 
i full number of passengers aboard 


MUNICIPALITY, [1918] T. P. D. 335 
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of Trade :—Held: by assignment from the pro- 
moters the tramway co. had, to the knowledge 
of the Board of Trade, by succession, themselves 
become the promoters of the undertaking, & that 
was quite sufficient to enable them to sell the 
tramway.— HARTLEPOOL ELECTRIC TRAMWAYS Co., 
Lrp. v. HARTLEPOOL Corpn. (1911), 75 J. P. 537 ; 
9 L. G. R. 1098, C. A. 

107. Time of purchase—Effect of private Act— 
Tramways Act, 1870 (c.'78), s. 43, not overridden. }— 
WALLASEY UNITED TRAMWAYS & OMNIBUS Co, 
v. WALLASEY URBAN J)IstTRIcT CouNcr, (1900), 
17 T. I. R. 152, H. I. 

108. Whether obligation to purchase whole 
undertaking—Several tramways incorporated in one 
undertaking.|—-Where one tramway has been 
incorporated with others by statute in one under- 
taking, a local authority has got power to purchase 
such tramway within twenty-one years after the 
Act or Order authorising its construction, & 
although no right to purchase the other lines 
has arisen, or although they may not be within 
the district of the purchaser’s authority, & 
although the general system of the tramlines ‘‘ may 
be disconnected by such _ purchase.”—NorrTH 
METROPOLITAN TRAMWAYS Co, v. LONDON CoUNTY 
Counctin (1895), 60 J. P. 28; 12 T. I. R. 101, C. A. 

109. — ‘‘ Suitable to & used ’’ for undertaking 
—Tramway system partly owned & party leased— 
Depots used for entire system.|—By ‘Tramways 
Act, 1870 (c. 78), 8. 43, a local authority is em- 
powered under certain circumstances to purchase 
compulsorily the tramways within its district 
“upon terms of paying the then value... of 
the tramways & all lands, works, materials, & 
plant of the promoters suitable to & used by them 
for the purpose of their undertaking within such 
district.” Where part of the tramways within a 
local authority’s district already belonged to the 
authority, but were worked by the promoters of 
the rest of the tramways within the district 
jointly with such promoters’ part, on the local 
authority purchasing the promoters’ part, it is 
bound under sect. 43 to take all the lands, works, 
materials & plant used hy the promoters for the 
joint working of the whole system as “ lands, 
works, materials, & plant of the promoters suitable 
& used by them for the purposes of ” the part of the 
tramways belonging to the promoters.—Pe MAN- 
CHESTER CARRIAGE & TRAMWAYS Co. & MAN- 
CIIESTER CoRPN, (1902), 87 L. T. 5043 67 J. VB. 
14; sub nom MANCHESTER CARRIAGE & TRAM- 
WAYS Co. v. MANCHESTER CorpNn., 18 T. L. R. 779 ; 
46 Sol. Jo. 687 ; on appeal (1903), 19 T. lL. R. 439, 
CO. A. 

Annotation :-—Refd. Toronto City Corpn. v. Toronto Ry. 

Corpn., [1925] A. C. 177. 

110. —— -—-—.]—(1) A tramway co. were 
owners & lessees of a system of tramways running 
through the city of Manchester, the borough of 
Ashton-under-Lyne, & various urban districts. 
The corpn. of Manchester & the councils of various 
urban districts through which the tramway 
system ran, served the co. with notices under 
Tramways Act, 1870 (c. 78),s. 43, requiring them 
to sell the lines owned by them within those 
districts. In anarbn. held to settle the sums to be 
paid the arbitrator decided that a depot in Ashton- 
under-Lyne should be taken by the purchasing 
authorities, & his decision was upheld by the judge. 
The purchasing authorities appealed from that 
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p. Principles of valuation—Hnhance- 
ment of value of land because of projected 
purchase for tramway. }—~-Re ATIVAN 
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Sect. 6.— Powers of local authorities : Sub-sect. 1.] 


decision, & in the Ct. of Appeal the judgment of 
the judge was set aside by consent of the parties 
upon terms which were not disclosed. Subse- 
quently the corpn. of Ashton-under-liyne served 
the co. with notices under Tramways Act, 1870 
(c. 78), 8s. 48, requiring them to sell the 
lines within the borough. In an arbn. held in 
consequence of those notices the co. contended that 
the corpn. of Ashton-under-Lyne were bound to 
purchase the above-mentioned depot, & the 
arbitrator awarded that such depot should be 
purchased by the corpn. :—Held: (1) the corpn. 
were bound to purchase the depot in question as 
being suitable to & used for the purposes of the 
undertaking within their district within Tramways 
Act, 1870 (c. 78), 8. 43, notwithstanding the fact 
that in the previous proceedings it had been 
decided that such depot was suitable to & used for 
the purposes of the undertaking within other 
districts ; (2) in an arbn. to determine the amount 
to be paid by a local authority upon the purchase of 
a tramway undertaking under Tramways Act, 
1870 (c. 78), s. 43, the arbitrator must take into 
consideration the costs incurred by the under- 
takers in obtaining Parliamentary powers to 
construct & work the tramway, & no allowance 
should be made for depreciation under that head. 
But the arbitrator should not take into account 
costs incurred by the undertakers in opposing bills 
in Parliament for the purpose of protecting their 
undertaking.— Re MANCHESTER CARRIAGE & TRAM- 
WAYS Co., Lip. & ASHTON-UNDER-LYNE CORPN, 
(1904), 68 J. P. 576. 

111. --- -- Buildings outside district.|— 
By Tramways Act, 1870 (c. 78), 5. 43, it is provided 
that ‘‘ Where the promoters of a tramway in a 
districl are not the Jocal authority, the local 
authority ... may... by notice in writing 
require such promoters to sell, & thereupon such 
promoters shall sell to them their undertaking, or 
so much of the same as is within such district .. . 
& all lands, buildings, works, materials, & plant of 
the promoters suitable to & used by them for 
the purposes of their undertaking within such 
district.” 

A local authority gave notice to a tramway co. 
that they were required under the above sect. to 
sell to them s0 much of their works & undertaking 
as was within the district of the local authority. 

The co. were also the owners of a large depot 
situated outside the boundary of the district, which 
was found by an arbitrator to be ‘‘ used with, & 
suitable to ’’ the undertaking within the district :~— 
Held: the local authority could be compelled to 
purchase the depot. 

The words “ within such district’? qualify the 
word ‘ undertaking,’ & not the words “ lands, 
buildings, works, materials, & plant of the pro- 
moters,—-MANCHESTER CARRIAGE & TRAMWAYS 
Co., rp. v. Swinton & PENDLEBURY URBAN 
CouncIL, [1906] A. C. 277; 75 L. J. K. B. 839; 
98 L. T. 820; 70 J. P. 81; 223 T. lL. R. 154; 4 
L. G. R. 214, H. Li; revag. S. C. sub nom. Re 
MANCHESTER CARRIAGE & TRAMWAY Co., LTD. & 
SWINTON & PENDLEBURY URBAN DISTRICT 
CoUNCIL, 21 T. L. R. 91, C. A. 

Annotations :-—Retd. North Metropolitan Tram. Co. v. 

Leyton U, D. C. (1907), 6 L. G. R.1; L. & N. EL Ry. 

v Kasington Union Assmt. Com. & Easington-with- 


Thorpe Parish Counoil (1925), 95 L. J. K. B. 255 ; Toronto 
City Corpn. v. Toronto Ry. Corpn., [1925] A. C. 177. 
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112. Car factory on private land.]— 
North Metropolitan Tramways Act, 1870 (c. 
clxxii), s. 31, empowered the district, council to 
require the tramway co. to sell to them their 
undertaking within the district ‘‘ upon terms of 
paying the then valuc . . . of the tramways & a] 
lands, buildings, works, inaterials, & plant of the 
co. suitable to & used by them for the purposes of 
their undertaking within such district’’ & the 
district council exercised that power. 

A tramway of the co. within the district passed 
through the entrance gates to the yard of a large 
car factory erected by the co. upon their own land 
for a distance of about 20 yards, & then ran fora 
few feet under the roof & within the walls of the 
factory. The referee appointed to determine the 
value to be paid by the council to the co. determined 
that the car factory was not suitable to & used by 
the co. for the purposes of their undertaking within 
the district, & he awarded nothing to be paid in 
respect thereof, & he awarded & determined the 
value of the portion of the permanent way of the 
tramway upon the land of the co., ineluding the 
entrance gates, but not including the value of any 
buildings, to be the sum of £125:—Held: the 
local authority were not bound to purchase or 
pay for the whole or any part of the car factory or 
of the land belonging to the tramway co.—NORTH 
METROPOLITAN TRAMWAYS Co. v. LEYTON URBAN 
DIstrRicT CoUNCIL (1908), 98 L. I. 792; 72 J. P. 
2413; 6L.G, R. 627, C. A. 

113. Price— Basis of valuation—‘‘ Tramway ”’ 
Cost of construction less proper deduction for 
depreciation.|——-Applts., the Edinburgh Street 
Tramways co., were authorised to construct 
tramways by a private Act which incorporated the 
general provisions of Tramways Act, 1870 (c. 78). 
Resps., the Lord Provost, ete., of Edinburgh, the 
local authority, gave notice in 1892, under Tram- 
ways Act, 1870 (c. 78), 8. 43, to purchase applts.’ 
undertaking :— Held: (1) on a sale to the local 
authority, the local authority become entitled to 
the exclusive use of the tramways, not by trans- 
ference of any right from the promoters, but by 
virtue of the statute alone; (2) the word ‘ tram- 
way’’ could not be read as synonymous with 
“ undertaking ’’ but was used in Tramways Act, 
1870 (c. 78), as meaning the structure laid down 
on the highway, & nothing more; therefore the 
“then value of the tramway ’’ must be measured 
by what it would cost, at the date of the sale, to 
construct the lines, subject to a deduction for depre- 
ciation, & rental value must not be taken into 
consideration.— EDINBURGH STREET 'TRAMWAYS 
Co. v. EDINBURGH CorRPN., [1894] A. C. 4563 63 
J. J. Q. B. 769; 71 L. T. 301; 10 T. LL. R. 625 ; 
6 R. 317, HW. L. 


Annotations :—As to (1) Refd. Re Bouthemipton Train. Co. 
& Southampton Corpn. (1899), 81 L. T. 652. <As to 
(2) Folld. London Tram, Co. v. L. C. C. (1898), 78 L. T. 
361. Consd. London, Deptford & Greenwich Tram. Co. 
v L. Cc. CC, (1905) 1 K. BK. 316. Apld. Dudley Corpn. v. 
Dudley, Stourbridge & District Klectric Traction Co. 
(1907),97 L..556. Consd. Hamilton Gas Co. v. Hamilton 
Corpn., [1910] A. C. 300. Apld. Melbourne Tramway & 
Omnibus Co. v. Tramway Board (1919), 88 L. J. P. C. 102; 
Oldham, Ashton & Hyde Electric Tramways »v. Ashton 
Corpn., [1921] 3 K. B. 511. Refd. Toronto City Corpn. v. 
Toronto Ry. Corpn., {1925} A. C. 177. Generally, Refd. 
Eecles Corpn. v. South Lancashire Tram. Co., [1910) 2 
th. 263; Perth Gas Co. v. Perth Corpn., [1911] A. OC. 606. 
Mentd. Mersey Docks & Harbour Board v, Birkenhead 
Assint. Com., (1900) 1 Q. B. 143; I. R. Comrs. v. Fitz- 
william, [1913] 2 K. B. 593; Re Woking Urban District 

Council (Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300. 


r. Princtple of valuation — Value 


Compensation Act.) — MELBOURNE ‘“ as a going concern.”’}—Re BELFAST 
656.— AUS, TRAMWAY & OMNIBUS Co., LTD. v. CORPN. & CAVEHILL & WHITEWELL 
TRamMway Boarp, [1919] A. C. 667, TRAMWAY CO.’8 ARBITRATION (1911), 

qa. -— On compulsory purchase PP. C.—AUS. 451.1. T. 231, 283.—IR. 
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114. .|—LONDON TRAM- 
ways Co. v. LONDON CounTY CoUNCIL, [1898] 
A. OC, 875; 67 L. J. Q. B. 559; 78 L. T. 361; 
62 J.P. 675; 46 W. R. 609; 147. L. R. 360, AH. L. 
Annotation :—Moentd. Davidson v. M' Robb, [1918] A. C. 804. 

115. —— .—London Street 
Tramways Act, 1870 (c. clxxi), s. 44, enacts that 
the Metropolitan Board of Works may after 
twenty-one years from the passing of the Act 
require the London Street Tramways co. to sell 
to them their undertaking upon terms identical 
with those prescribed by Tramways Act, 1870 
(c. 78), 8. 43, viz. ‘‘ upon the terms of paying the 
then value, exclusive of any allowance for past 
or future profits of the undertaking or any com- 
pensation for compulsory sale, or other considera- 
tion whatsoever, of the tramway & all lands, 
buildings, works, material & plant of the co. suit- 
able to & used by them for the purposes of their 
undertaking.”” The London County Council, as 
successors to the Metropolitan Board of Works, 
required the co. to sell:—Held: (1) the word 
‘‘tramway’’ meant the structure laid down & 
nothing more & did not include the statutory powers 
conferred on the co.; & (2) the arbitrator was right 
in rejecting all evidence of past & future profits, 
including evidence of the rental value of the tram- 
ways considered as let or capable of being Iet to a 
tenant, & in awarding that ‘‘ the then value of 
the tramway & all lands, buildings, works,” etc., 
must be measured by what it would cost to estah- 
lish the tramway if it did not then exist, subject to a 
proper deduction in respect of depreciation.— 
LONDON STREET TRAMWAYS Co. v. LONDON 
Country CounciL, [1894] A. ©. 489; 10 T. I. BR. 
630, H. L.; affg. S. C. sub nom. Re LONDON 
County CounciL & LONDON STREET TRAMWAYS 
Co., [1894] 2 Q. B. 189, C. A. 


Annotations :—As to (2) Apld. London, Deptford & Green- 
wich Tram. Co. v. L. C. C., [1905] 1 K. B. 316; Melbourne 
Tramway & Omnibus Co. v. Tramway Board (1919), 88 
L. J. P.C. 102. Refd. Oldham, Ashton & Hyde Kicctric 
Traniway v. Ashton Corpn., (1921] 3 K. B. 511. Generally, 
Refd. Perth Gas Co. v. Perth Corpn., {1911} A. C. 566. 


116. Undertaking subject to contin- 
gency of compulsory sale.|—-The Southampton 
tramways were constructed by aco. under a special 
Act passed in 1877. By a special Act in 1897 the 
Southampton corpn. were empowered to purchase 
‘the undertaking of the co.”? upon such terms as, 
in case of dispute, might be settled by ‘‘ arbn. 
under & according to the provisions of Lands 
Clauses Consolidation Act, 1845 (c. 18) :—Held: 
in determining the price to be paid for ‘‘ the 
undertaking of the co,”’ the arbitrator should treat 
the undertaking as one which the co. only enjoyed 
subject to the contingency of being compelled to 
sell the same under the provisions of Tramways 
Act, 1870 (c. 78), s. 43.—Re SOUTHAMPTON 'I'RAM- 
WAYS Co, & SOUTHAMPTON CORPN. (1899), 81 1. T. 
652; 63 J.P. 788; 16T. L. R. 38, C. A. 

117 Parliamentary costs.| - Re 
MANCHESTER (‘ARRIAGE & TRAMWAYS Co., Lrp. & 
ASHTON-UNDER-LYNE CorPNn., No. 110, ante. 

118. —-— -—— Contribution towards cost of 
street widening.|—-By Tramways Act, 1870 (c. 78), 
8. 43, the local authority of the district in which a 
tramway is situate may require the promoters of 
the tramway to sell to them their undertaking 
“upon terms of paying the then value . . . of the 
tramway.’ A tramway co. were required by the 
local authority to sell their undertaking under the 
above sect. At the date of the requisition it was 
the practice, upon an application for Parliamentary 
powers by the promoters of a tramway, to require, 
as a condition of their obtaining such powers, 
that the streets in which the tramway was to be 
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laid should be widened, & that the promoters 
should contribute a certain proportion of the cost 
of the widening. But at the date when the co. 
obtained their Pailin cntaey powers that practice 
had not come into existence, & the streets in which 
their tramway was laid were in fact never 
widened :—Held: for the purpose of assessing 
‘‘ the then value ”’ of the tramway under the above 
sect., the fact that the local authority would, if 
they had to make the tramway themselves at the 
date of their requisition to sell, have to contribute 
to the cost of widening the streets ought not 
to be taken into consideration.—LONDON, DrEpt- 
FORD & GREENWICH TRAMWAYS Co. v. LONDON 
County CouncliL, [1905] 1 K. B. 316; 53 W. R. 
411; 21 T. L. R. 1773 sub nom, He London, 
DEPTFORD & GREENWICH TRAMWAYS Co. & 
LONDON County CounciL, 74 L. J. K. B. 1433 
921.7T.124; 60J.P.98; 31. G. R. 108. 

119. ———.|— Local authorities under the 
powers conferred on them by Tramways Act, 1870 
(c. 78), 8s. 43, gave notice to a tram. co. to sell to 
them their tramway. In determining the ‘ then 
value’ of the tramway within the sect. & in the 
manner prescribed in Kdinburgh Street Tramways 
Co. v. EHdinburgh Corpn., No. 1138, ante, the arbi- 
trator allowed to the co. (a) a sum in respect of 
the cost of raising capital; (b) a sum in respect 
of interest on capital during construction; & he 
held that neither of these two sums was subject 
to depreciation; but (c) that.a sum which he 
allowed in respect of the cost of engineering was 
subject to depreciation. The arbitrator further 
allowed a sum in respect of the expenditure on 
alterations to a bridge in the following circum- 
stances. In the order authorising the construc- 
tion of the tramway a provision was inserted at 
the instance of a railway co., over whose lines the 
tramway passed by a bridge, that if the railway co. 
required at any time to make structural alterations 
to the bridge the promoters should temporarily 
divert the tramway. Some years afterwards the 
railway co. did so require, & the tramway wasn 
temporarily diverted :—Held: (1) the cost of 
raising capital could not be allowed : (2) the cost of 
diversion of the bridge could not be allowed ; 
(3) the interest on capital during construction 
should be subject to depreciation in so far as the 
capital on which it was the interest was subject to 
depreciation, that is to say, according to whether 
the capital was spent on depreciating things, such 
as rails, or on a non-depreciating thing, such as 
excavation ; (4) & the decision of the arbitrator 
that the cost of engineering should be subject to 
depreciation was a decision on a question of fact, 
with which the ct. could not interfere.—OLDHAM, 
ASHTON & IiypDE ELEctTRIc TRAMWAYS, LTD, v. 
ASHTON (CORPN., [1921] 3 K. B. 511; 125 14 T. 
801; 85J.P.181; 19 1. G. R. 327; sub nom, Re 
OLDHAM, ASHTON & HYDE ELECTRIC ‘TRAMWAY 
& ASHTON CoRPN., 90 L. J. K. B. 828, C. A. 


Annotation :—Generally, Mentd. I. It. Comrs. 1. Newcastle 
Breweries (1926), 95 L. J. K. B. 936. 


120. Right to possession—Before payment of 
purchase-money.|—-A_ tramway had been worked 
by a tramway co. as a horse tramway. The tram- 
way within the city of M. belonged to the corpn., 
but had been Jeased to the co. until Nov. 30, 1902. 
The tramway outside the city belonged to the co. 
The local authority gave notice to purchase under 
Tramways Act, 1870 (c. 78), 8. 43, & the amount of 
the purchase-money was to be ascertained by arbn. 
The arbitrator made his award in the form of a 
special case. awarding different amounts. If the 
loca] authority was compelled to purchase the 
whole plant & stock of the co. a much larger 
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amount was payable than if the local authority 
was only bound to take over a proportion of the 
stock & plant bearing the same proportion to the 
whole stock & plant of the co. that the tramway 
without the city bore to the whele tramway the 
co. formerly worked. The special case had been 
heard by the judge & was under appeal. The 
local authority claimed to be entitled to take 
possession of the line of the co. before the purchase- 
money had been finally ascertained :—Held: even 
if there had been a concluded agreement, it was 
impossible to say that property contracted to be 
sold could be treated as sold without payment of 
the purchase-money, & an injunction must be 
granted restraining defts. from taking or retaining 
possession of pltfs.’ property.— MANCHESTER Car- 
RIAGE & TRAMWAYS Co. v. MANCHESTER CORPN. 
& STRETFORD Urnan District Councin (1902), 87 
LL. T. 678; 673. P. 17. 

Effect of purchase—Liability of local authority for 
income tax as successors.|— See INCOME TAX, Vol. 
XXVITTI., p. 41, No. 209. 


SuB-SECT. 2.—POWER OF J.EFASING. 

See Tramways Act, 1870 (c. 78), s. 19. 

121. Powers of lessees—To sub-assign lease.]— 
OMNIBUS CONVEYANCE Co. v. LIVERPOOL UNITED 
ane & OMNIBUS ('o. (1882), 26 Sol. Jo. 

0. 

122. ——— To grant licence to use tramway— 
Approval of Board of Trade.|— Resp. corpn. was 
empowered by statute to construct tramways & to 
Jease them to the owners of tramways in adjacent 
districts, subject to the approval of the Board of 
Trade. They constructed tramways under their 
powers, &, with the approval of the Board of Trade, 
agreed to lease them to applt. corpn., who were the 
owners of tramways in an adjacent district. 
Applt. corpn. granted a licence to other applits. to 
use such tramways :— Held; they had not power 
to grant such licence without the consent of resps. 
& the approval of the Board of Trade.—SAaLForD 
CORPN. 0. ECCLES CokRpN., [1912] A. C. 465; 81 
Ju J. Ch. 5615 106 1. T. 5773; 76). P. 249; 28 
T. LR. 343; 56 Sol. Jo. 428; 10 1. G. R. 341, 
H. J.3 affy. S. C. sub nom. KccLes CoRpn, v. 
Sourn LANCASHIRE TRAMWAYS Co., [1910] 2 
Ch. 263, (. A. 

123. —-— Right to indemnity against contractor 
—Contract for repair of road between lessor & con- 
tractor—Lessee not party to contract.|—-The corpn. 
of a borough were the owners of a tramway in the 
borough, & they granted a lease of the tramways, 
of which lease pltfs. were the assignees. Under 
the lease the repairs necessary to keep the tramway 
in working order were to be executed by the sr ae 
at the cost of pltfs. aie the currency of the 
lease the tramway required to be relaid at a 
certain place, & an agreement was entered into 
between the corpn. & pltfs., which after reciting that 
the corpn. at the request & with the consent of pltfs. 
had agreed to relay the tramway, provided that 
the corpn. would relay the tramway, & would 
during the execution of the work provide where 
necessary a temporary track for the purpose of 
enabling pltfs., as far as possible, to maintain their 
service of trams, & the agreement further provided 
that nothing therein contained should render the 
corpn. liable in the event of any accident, injury, or 
damage being occasioned to or sustained by plitfs., 
their servants or passengers or their rolling stock 
through or arising out of the execution by the 
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corpn. of the work, but that the corpn. would 
insert in the contract to be entered into by them 
& provision imposing upon the contractor full 
responsibility for all claims & demands resulting 
from any such accident, injury or damage. The 
corpn. thereupon made a contract with deft., to 
which pltfs. were not parties, which recited the 
lease & that the corpn. had at the request & with 
the consent of pltfs., subject to certain conditions, 
agreed to relay the tramway, & by which deft. 
agreed to execute the work of relaying the tramway 
& to indemnify the corpn. against all actions & 
claims for compensation to workmen & passengers 
carried on the tramway arising out of the execution 
of the work, & that deft. should, during the execu- 
tion of the work, he responsible for all accidents. 
During the execution of the work the tramcars 
continued to run, & a car which was carrying 
passengers was derailed & overturned owing to 
the negligent manner in which certain of the 
work was being carried out at the place where the 
accident happened, & the passengers & driver were 
injured & the tramcar was damaged. Pltfs. paid 
compensation to the passengers & driver, & 
claimed to recover from deft. the amounts so paid 
& the cost of repairing the tramcar :—Held: 
though pltfs. were not parties to the contract. 
between the corporation & deft. inasmuch as pltfs.’ 
proprietary right as Jessees of the tramway & their 
right of passage on the highway had been injuri- 
ously affected by the act of deft. & the latter was 
liable in damages to pltf; &, as the work of relay- 
ing the tramway while the tramcars were running 
involved risk of danger to the passengers in the 
tramcars, pltfs. were liable to their passengers, 
& were entitled to recover from deft. the sum 
properly paid as compensation to the passengers 
who were injured, as well as the sum paid as com- 
pensation to the driver & the cost of repairing the 
tramcar.—CITY OF BIRMINGHAM TRAMWAYS Co., 
Lrp.v. Law, [1910]2 K. B. 965; 80L. J. K. B. 80; 
103 L. T. 44; 74 J.P. 355; 8 LL. G. R. 667. 

——— Right to deduct income tax from rent—-How 
amount calculated.|—See INcomME Tax, Vol. 
XXVIII., p. 72, No. 380. 

124. Liabilities of lessees—To pay local & im- 
perial assessments, rates & taxes—Covenant to keep 
lessors ‘‘ free from all expenses whatever.’’|— 
The corpn. of Glasgow agreed to borrow money & 
to construct certain tramways in Glasgow & lease 
the undertaking to the Glasgow Tramway co. for 
twenty-three years. The co. agreed to make 
various payments to the corpn., & then agreed as 
follows: ‘‘ The company shall also pay to the 
corpn. the expenses of borrowing, management, 
etc., & this provision shall be so construed as to 
keep the corpn. free from all expenses whatever 
in connection with the tramways.’’ The lease 
exceeding twenty-one years, the co. under Valua- 
tion of Lands (Scotland) Act, 1854 (c. 91), s. 8, 
became primarily liable to pay & did pay during 
the whole term of the lease, ‘‘ owner’s assessments, 
rates & taxes,’ amounting in the aggregate to 
over £14,000. During the currency of the lease the 
co. intimated to the corpn. that they had a claim 
in this respect, but did not make any deduction 
from the rent when paid. The co. contended 
that the corpn. ought to reimburse them these out- 
goings or such other sum as might be ascertained 
to be the amount of owner’s assessments, rates & 
taxes paid by the co. during the lease :—Held: 
the assessments, rates & taxes, whether imperial 
or local, levied on the owner in respect of a tram- 
way or other erection in solo, were an expense 
connected with the tramway or erection, & that 
the co. were bound by their lease to relieve the 
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corpn. from these expenses, & were not entitled 

to claim reimbursement.—UGLAsGUW CORPN. v. 

GLASGOW TRAMWAY & OmniBUS Co., Lrp., [1898] 

A.C. 631; 14 T. L. R. 516, H. L. 

Annotation :—Refd. Melbourne Tramway & Omnibus Co. v. 
Kidney, Melbourne Tramway & Omnibus Co. v. Melbourne 
Corpn., [1905] A. C. 358. 

125. ——— Failure to provide sufficient service— 
Summary recovery of penalties—Jurisdiction of 
court.|—-By an agreement made in 1902 between 
the D. corpn. & the D. Tramways co. & scheduled 
to the D. corpn. (General Powers) Act, 1902 (c. 
ccxxiv), it was agreed that the corpn. should 
construct certain tramways authorised by that & 
previous Acts, & on completion should lease them 
to the co. The agreement provided that the 
co. should be liable to a penalty if they did not 
give such a service as the corpn. might reasonably 
require in the public interest. The Act of 1902, by 
sect. 13, ratified & confirmed the agreement, & 
provided that ‘“‘ any penalty under the agreement 
may be recovered in manner provided by the 
Swnmary Jurisdiction Acts.’’ The corpn. con- 
structed the tramways & granted a lease to the 
co. in 1908 by which the co. covenanted that they 
would provide such a service as might be reason- 
ably required by the corpn. in the public interest, 
& that, if they failed to do this, the co. should be 
liable to a penalty. It was further provided that 
‘any question which may arise as to the service 
of cars required in the public interest may be 
determined on the application of the co. or of the 
corpn. or other body or hyenas by the Board of 
Trade’; & by a general clause it was provided 
that if any difference should arise between the 
corpn, & the co. it should be determined by an 
arbitrator appointed by the Board of Trade. The 
corpn. summoned the co. for penalties for failure 
to provide such services as were required by the 
lease :— Held : (1) the words in sect. 13 of the Act of 
1902, ‘‘ any penalty under the agrecment,”’ included 
a penalty under the lease, &, although the agreement 
was merged In the lease, the penalties were recover- 
able summarily ; (2) having regard to the position 
taken by the co., no difference had arisen between 
the co. & the corpn. so as to make the provision 
for arbn. applicable, & the jurisdiction of the 
justices was not ousted.—R. v. DEVONPORT JJ., 
Ez p. DEVONPORT TRAMWAYS Co. (1909), 101 
i" - 424; 73 J. P. 393; 7 L. G. R. 1028, 

126. Stamp dutles—Covenants by lessees to pay 
annual sum in lieu of repairing road—-& to pay 
minimum sum for electrical energy.|—By a lease 
of tramways to a traction co. by a municipal corpn., 
made pursuant to Tramways Act, 1870 (c. 78), 
the co. were to pay rent at a fixed rate per cent. on 
the cost of the original purchase. They were also 
to pay to the lessors a given sum per mile of road 
along which the tramways were laid, in lieu of 
repairing any portion of such road, & maintaining 
the tramways, except the rails & electric bonds 
laid thereon. The minimum amount payable 
under this clause was £900 per annum, & a power 
of distress was reserved in respect of it. They were 
also bound to purchase from the vendors all elec- 
trical energy required for the purpose of the tram- 
ways, & to pay for same at a given rate, the 
minimum sum payable in any one year being £4,000. 
On a case stated :—Held: (1) the £900 payable 
in respect of the repair of the road was rent, & 
that ad valorem duty was payable upon it under 
Stamp Act, 1891 (c. 39),8. 4; (2) the £4,000 payable 
in respect of the supply of electrical energy was not 
rent, but it was payable under a covenant made 
in further consideration for the lease, & relating 
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to the matter of the lease, within Stamp Act, 
1891 (c. 39), 8. 77 (2), & the instrument was not 
chargeable with ad valorem duty in respect of 
it.—BriTIsH ELECTRIC TRACTION Co. v, INLAND 
REVENUE Comrs., [1902] 1 K. B. 441; 71 L. J. 
K. B. 92; 85 L. T. 663; 66 J. P. 83; 50 W.R. 
280; 18 T. L. R. 105, C. A. 


SuB-sEcT. 3.—POWER TO WORK. 
See Tramways Act, 1870 (c. 78), 5. 19. 


SrcT. 7.—OFFENCES. 

Sec Tramways Act, 1870 (c. 78), ss. 49-54. 

By promoters & their servants—Infringement of 
bye-laws.]—Sce Sect. 4, sub-sect. 3, ante. 

By passengers—lInfringement of bye-laws.| — 
See Sect. 4, sub-sect. 3, ante. 

Refusal to pay fare—Nature of offence.] 
—See Marictious Prosecution, Vol. XXXITII., 
p. 470, No. 36. 

By other persons—-Unauthorised user of track.|- 
See Nos. 64-66, ante. 

127. Obstruction—By driver of another 
vehicle—No room to pass on near side of road.}— 
The single lines of a tramway constructed under an 
Act of Parliament were at one place on a road, 
on an incline some 250 or 300 yards long, so placed 
that there was no room for a vehicle to pass 
between a tramcar & the kerb on one side of the 
road. At the top & at the bottom of the incline 
were loops which would enable a tram to pass 
another vehicle on that side of the road. There 
was ample room for a vehicle to pass a tramcar 
on the other side of the road. A dray coming 
down the incline proceeding on its near or left side 
of the highway met an electric tramcar which was 
lawfully running on the said lines, proceeding up 
the hill. As there was no room to pass both 
vehicles stopped, & remained facing each other for 
fifty minutes, at the end of which time the tramcar 
backed to the loop at the bottom of the incline. 
The driver of the dray had been instructed by his 
employers not to cross over the tramlines on to his 
wrong side to make way for tramcars. A summons 
was taken out under Tramways Act, 1870 (c. 78), 
s. 50, against the drayman for wilfully obstructing 
the tramcar. The justices dismissed the summons, 
saying that they were of opinion that the drayman 
had not acted unlawfully in maintaining his right 
to drive on his left or customary driving side, & 
that consequently there had been no wilful obstruc- 
tion on the part of resp. They consented to state 
a case :—Held: as there was a doubt as to whether 
the justices meant that the draymau had an 
absolute right to continue on his left hand side or 
merely that, owing to the action of the tramcar 
driver, the drayman’s obstruction was not wilful, 
the case must be remitted to the justices to decide 
whether there had been wilful obstruction on tho 
part of the drayman, with the direction that the 
drayman had no absolute right to maintain his 
course on the left, putting the tramcar driver to 
any amount of inconvenience, & the tramcar driver 
had no absolute right to make all other vehicles 
get out of his way, if, by acting reasonably, he 
could avoid inconvenience to them. The drivers 
of both vehicles wnust act reasonably.— HARTLEY 
v. CHADWICK (1904), 68 J. P. 512, D.C. 

Sending dangerous goods.|—See Tram- 
ways Act, 1870 (c. 78), 8. 53 &, generally, CARRIERS, 
Vol. VIII., pp. 185-137. 
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Sect. 8.—COMPULSORY LICENCES. 
See Tramways Act, 1870 (c. 78), ss. 85-40. 
128. Licencees—Not ‘‘ promoters.’’]—-MARSHALL 
v. pone STAFFORDSHIRE TRAMWAYS Co., No. 1, 
ante. 


SEcr. 9.—ABANDONMENT AND DISCONTINUANCE 
OF WORKING. 
See Tramways Act, 1870 (c. 78), ss. 41, 43. 
129. What amounts to abandonment.}—-By a 
special Act of 1885 a tramway co. was authorised 
- crea a tramway « a deposit was ordered to 
e paid. 
‘he Parliamentary Deposits & Bonds Act, 1892, 
(c. 27) 8. 1, provided that. where in pursuance of any 
general or special Act of Parliament moneys had 
been deposited ‘‘ to secure the completion by any 
co.”’ of any undertaking authorised by Parliament, 
& the undertaking had ‘‘ not been completed ” 
within the time limited in that behalf, the deposit 
fund should be applied towards compensating 
landowners &, in the case of a tramway co., the 
road authorities, & subject thereto, if, among other 
things, a receiver had been appointed, or the 
undertaking had been headend. for the benefit 
of the creditors of the co. The special Act of 
1885 contained a substantially similar provision as 
to the application of the deposit fund if the co. did 
not complete the tramway within the time limit. 
In 1904, when the tramway had not been completed 
& before the expiration of the period for comple- 
tion, a receiver of the undertaking of the co. was 
appointed & the uncompleted tramway was 
acquired by the London County Council under 
the powers of a special Act:—Held: (1) that 
both under the special Act of 1885 & under the 
general Act the deposit was paid to secure the 
completion of the undertaking by the co., & inas- 
much as that event could never happen by reason 
of the transfer of the undertaking the time had 
passed within which the co. could complete; & 
(2) there had been an abandonment of the under- 
taking, by the co.; (3) the deposit moneys paid 
under the Act of 1885 were applicable for the 
benefit of creditors of the co. subject to the prior 
claims, if any, of the landowners & road autho- 
rities.—J?e PECKHAM, DuLWIcH & = ('RYSTAL 
PALACE 'TRAMWAYS HILL, [1910] 2 Ch. 1; 791. J. 
Ch. 451; 102 LT. 689; 74 J. P. 266; 54 Sol. Jo. 
458; 8L. G. R. 671, C. A. 
Cesser of powers under Provisional Order.|— 
See Sect. 2, sub-sect. 1, anie. 
Effect of abandonment—Return & application of 
Parliamentary deposit.|—-See Sect. 11, post. 
-————- Disused track—Whether dedicated to public 
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uses.|—See Highways, Vol. XXVI., p. 291, No. 
230. 


Sect. 10.—INSOLVENCY OF PROMOTERS. 

See Tramways Act, 1870 (c. 78), s. 42. 

Inquiry as to solvency of promoters—Injunction 
to restrain — Who are ‘‘ promoters.’’| — See 
COMPANIES, Vol. X., p. 959, No. 6578. 

Unregistered company—Jurisdiction of court to 
wind up.|—See CoMPANIES, Vol. X., p. 1193, Nos. 
8473-8475. 

Remedies of debenture-holders—Appointment of 
receiver & manager.|—See CoMPANIES, Vol. X., 

p. 1189, 1190, 1191, Nos. 8434, 8444, 8445, 8450 ; 
Sune: IV., No. 8444a. 
Sale of undertaking.]|—Sce COMPANIES, Vol. 
X., p. 1191, Nos. 8449, 8450. 
Winding up of company.]—See Com- 
PANIES, Vol. X., p. 1191, No. 8453. 

Proof of debts—Who may prove—Licencee of 
right to advertise in tramcears.|—See COMPANIES, 
Vol. X., p. 998, No. 6923. 








Sect. 11.—RETURN AND APPLICATION OF 
DEPOSIT. 

Nature of deposit..\—See PARLIAMENT, 
XXXVI., p. 280, Nos. 277, 278, 280. 

When return ordered.|—See PARLIAMENT, Vol. 
XXXVI., p. 282, No. 299. 

—-—- Abandonment of undertaking — What 
amounts to.|—-See Sect. 9, ante. 

130. To whom paid.|—-Re LoNvon & CouNTY 
TRAMWAYS Co., [1875] W. N. 49. 
Annotation :-~ Apld. ke Tynemouth Borough Tram. Co. 


(1875), 33 L. T 
131. .|—A co., incorporated under the 
Companies Acts, obtained a Provisional Order to 
construct a tramway. No tramway was never 
commenced, & the co. was ordered to hs wound up. 
he only shareholders were the subscribers to the 
memorandum of assocn.; the only debt due from 
the co. was less than the amount of the deposit 
fund. The ct., on the petition of the official 
liquidator, under the discretion given by the 
Tramways Act, 1870 (cv. 78), rule 26, ordered the 
deposit fund to be paid out to petitioner, to be 
applied by him for the benefit of the co.’s creditors, 
& refused to consider it forfeited to the Crown.— 
Re TYNEMOUTH BorouGgH TRAMWAY Co., LTD. 
(1875), 33 L. T. 8. 
.|—See, also, PARLIAMENT, Vol. XXXVI, 
pp. 278, 280, 283, 284, Nos. 263, 277, 280, 307, 
308, 311, 318-320. 


Vol. 








Part I1.—Naval and Military Tramways. 


See Military Tramways Act, 1887 (c. 65); Ministry of Transport Act, 1919 (c. 50), 8, 2. 


PART I. SECT. 8. 


t. Who are liable to pay for licences— Kmployers of conductors.) — MELBOURNE 


TRAMWAY & OMNIBUS Co. 


KIDNEY, MELBOURNE T'TRAMWAY & OMNIBUS CO. 0. MELBOURNE CORPN., {1905] A. C. 358, P. C.—AUS. 


Part lIJ].—Ligut Rattways. 
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Part Il]—Light Railways. 


Nore.—The powers of the Light Railway Com- 
missioners have now been transferred to the Minister 
of Transport & the cases in thie Part must be read 
subject to Railways Act, 1921 (c. 55), ss. 68-74 & 
sched. IX. The Acts in force are Light Railways 
Act, 1896 (c. 48) & Light Railways Act, 1912 (c. 19), 
as amended by Railways Act, 1921 (c. 55), & are 
referred to as 1896 Act, 1912 Act & 1921 Act 
respectively. 


SicT. 1.—IN GENERAL, 

132. Definitions—Light railway—-Whether “‘ rail- 
way.’’]—A light railway constructed under an 
order made under 1896 Act is a ‘‘ railway ’’ within 
Customs & Inland Revenue Act, 1888 (c. 8), s. 4, 
which exempts from the licence duty on ‘ car- 
riages’’ thereby imposed any carriage drawn 
or propelled upon a railway by steam or electricity 
or other mechanical power.—A.-G,. v. YORKSHIRE 
(WOOLLEN DIstrRicT) ELuctric TRAMWAYs, ]TD., 
[1907] 2 K. B. 991; 771. J. K. B. 33; 97 L. T. 
3433; 71 J.P. 506; 23 T. L. R. 712; 5L.G. R. 





1098. 

- —--— Public Health Act, 1875 (c. 55), 
s. 211, (1) (b).]—See Rares, Vol. XXXVIILI., 
p. 489, No. 461. 





What undertakings allowed as light 
railways.'—See Sect. 2, sub-sect. 1, E. (a), post. 
——-— Light railway carriage.’—See Sect. 4, post. 


ey 


SECT. 2.—PROMOTION. 
SUB-SECT. 1.—APPLICATION FOR ORDER. 
A. Who may Apply. 
See 1806 Act, 8. 2. 
138. Lunacy board.|—UPHALL & BANGOWR CAsE 


(1899), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198; 1 Oxley’s Light Lys. 83. 


B. Notices. 

See 1896 Act, s. 7 (2). 

184. Necessity for public notice by advertise- 
ment.}-—CHELTENUAM & Disrricr CAsE (1896) 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’s Light Rys. 120. 

135. ——. .}--FincuLry, WENpoN, EDGWARE & 
District Cask (1899), light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 246. 

186. Application to work Parliamentary 
railway as light railway.|—GirroRD & GARVALD 
CASE (1897), | Oxley’s Light Rys. 31. 

137. Necessity for service of notices on owners, 
occupiers, etc.|-CHATHAM, ROCHESTER & GIL- 
LINGHAM CASE (1898), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 156. 

18 .|—DEvoNn Soutu Hams Case (1900), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 2 Oxley’s Light Rys. 17. 

189. .|}—HAYLING ISLAND CasE (1900), 
Light Ry. Comrs. reel pad Parliamentary Papers 
(1902) No. 198; 2 Oxley’s Light Rys. 93. 

140. Application to work Parliamentary 
railway as light rallway.]|—-GirrorD & GARVALD 
CasE (1897), 1 Oxley’s Light Rys. 31. 

: 41, ———.]—CENTRAL WILTS CASE (1903), 
Light Ry. Comrs. Report Parliamentary Papers 
(1904) No. 122, 

















C. Deposits. 

See Ministry of Transport (Light Railways 
Procedure) Rules, 1927. 

142. Necessity for.]—CHATHAM, ROCHESrER & 
GILLINGHAM CASE (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 
1 Oxley’s Light Rys. 156. 

143. .|—MonmouTH & ABERGAVENNY CASE 
(1898), 1 Oxley’s Light Rys. 44; Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198. 

144. Certificate of assent of shareholders of 
another company—Application for power to enter 
into working agreement with such company.|— 
IIADLOW CASE (1901). 2 Oxley’s Light Kys. 46. 

145. Estimates of expenses—Must be sufficient 
& accurate.|——-MIDDLESEX COUNTY (EXTENSIONS) 
(No. 4) CasE (1901), 2 Oxley’s Light Rys. 126 ; 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198. 











D. Procedure on Application. 

See 1896 Act, s. 7 (1). 

146. Withdrawal of application Non-compliance 
with rules.|—-GIFFoRD & GARVALD CASE (1897), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’s Light Rys. 31. 

147. Local inquiry—Rejection of application 
without holding inquiry—Applicants not having 
power to construct or work light railway.| — 
UPHALL & BANGOWR Cask (1899), Light Ry. 
Comrs. Report Parliamentary Papers (1902) No. 
198; 1 Oxley’s Light Kys. 83. 

148. Failure to publish prescribed ad- 
vertisements.|—FiNCHLEY, HimNDON, EDGWARE & 
DisTRicrt CASE (1899), Light Hy. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 246. 

Costs—Taxation.|——See Vol. 
XXXAVI., p. 278, No. 261. 


erty 





PARLIAMENT, 


I’, Consideration of Application. 
(a) What Undertakings Allowed as Light 
Railways. 

149. Inclined railway—Funicular railway.]— 
MALVERN FUNICULAR Liaut Ry. Case (1911), 
Light Ky. Comrs. Report Parliamentary Papers 
(1912) No. 108. 

150. —— .|—BABBACOMBE CHIFF LIGHT Ky. 
CASE (1923), Ministry of Transport’s Report of 
Proceedings for 1923, p. 8. 

151. Mineral traffic only.|-—HINGSTON 
Down Liaut Ry. Cast (1924), Ministry of Trans- 
port’s Report of Proceedings for 1924, p. 7. 

152. Mineral railway.|—-BERE ALSTON & CUAL 
STOCK VASE (1899), 1 Oxley’s Light Rys. 102. 

153. ———.|—-NORTH STAFFORDSHIRE Ky. CASE 
(1905), Light Ky. Comrs. Report Parliamentary 
Papers (1907) No. 188. 

154. Parliamentary railway.|—CARMYLIE CASE 
(1807), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198; 1 Oxley’s Light Rys. 11. 

155. —-—.] — NortTH SUNDERLAND Ry. 
(EXTENSION) CaAasE (1898), Light Ry. Oomrs. 
Report Parliamentary Papers (1902) No. 198; 
1 Oxley’s Light Rys. 36. 

156. .|—- NoRTH SHROPSHIRE LiguT Ry. 
Case (1908), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

157. Derelict railway.|—Mawppwy Ry. 
(Liaut Ry.) Case (1909), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108. 
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Sect. 2.—Promotion: Sub-sect. 1, E. (a) & (b) i, 
W1., it., iv. & V.] 

158. -|—NortH LINDSEY LIGHT Rys. CASE 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

59. ——.] — NortTu SYAFFORDSHIRE' Ky. 
(TRENTHAM, NEWCASTLE & SILVERDALE LIGHT 
Ry.) CasE (1912), Light Ry. Comrs. Report 
Parliamentary Papeis (1913) No. 113. 

160. Railway authorised by tramway order.|— 
KINGSNORTH LigHt Ky. CAsE (1926), Ministry of 
Transport’s Report of Proceedings for 1926, p. 4. 

161. Tramway—Wholly within urban district.|— 
TAUNTON CASE (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
ery Kys. 127. 





.|—-LONDON CORPN. FOREIGN 
CATTLE MARKET, DEPTFORD CasE (1897), Light 
Ry. Comrs. Report Parliamentary Papers (1902) 
No. 198. 

163. - — -|—COLCHESTER CASE (1899), 
Light Ky. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’s Light Rys. 202. 

164. .|}—ABERDARE CASE (1900), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’s Light Rys. 242. 

165. —— — —.]—FINCHLEY CAsE (1900), Light 
Ry. Comrs. Report Parliamentary Papers (1902) 
No. 198; 1 Oxley’s Light Rys. 249. 

166. --——.|—-LuTON & DISTRICT CASE 
(1902), 2 Oxley’s Light Rys. 137. 

167. ——— Partly within & partly outside 
borough.|—CrEwr CASE (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 
1 Oxley’s Light Rys. 111. 

168. .|—PoTTERIES CASk (1897), Light 
Ry. Comrs. Repoit Parliamentary Papers (1902) 
No. 198; 1 Oxley’s light Rys. 1163 subsequent 
proceedings (1901), 2 Oxley’s Light Rys. 110. 

169. Tube railway—-Passing under river.] — 
Apphcation for power to construct a tube railway 
between North & South Shields passing under the 
river ‘’'yne. A Provisional Order was made by 
the Minister of Transport, but Parhament refused 
to confirm it.—Norru & Soury SHIELDS LIGHT 
Ry. Case (1927), Ministry of T'ransport’s Report 
of Procecdings for 1928, p. 3. 

170. Railway for goods traffic only.| WALES 
& LAUGHTON CASE (1900), 2 Oxley’s Light Rys. 23. 

171. Railway to serve dock.!—Gnhimsnpy JDIs- 
rricr Case (1902), Light Ry. Comrs. Report 
Parliamentary Papers (1907) No. 188. 

172. Railway to connect existing light railway— 
With tramway.|— WESTON-SUPER-MARE JUNCTION 
Licht Ry. Case (1910), Light Ry. Comrs. Report 
Parliamentary Papers (1911) No. 105. 

178. |—HrEywoop & MIDDLETON 
Jauur Rys. Casg (1927), Ministry of Transport’s 
Report of Proceedings for 1927, p. 4. 

174. With harbour.|—SovuTHWoLtp IJ{anr- 
BOUR Licut Ry. Case (1911), Light Ry. Comrs. 
Report Parliamentary Papers (1912) No. 108. 
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(b) Grounds for Granting or Refusing Applications. 
i. Jn General, 


175. Whole scheme not put forward—Scheme 
involving considerable road widening—No applica- 
tion for necessary powers to acquire land.|— 
LONDON CounTy (NEW Cross, LEWISHAM & 
ELTHAM) Cask (1900), Light Ry. Comrs. Report 
Parliamentary Papers (1907) No. 188. 

176. ——.]—LONDON COUNTY 
(CLAPHAM, WANDSWORTH & KINGSTON Roap) 
OASE (1900), Light Ry. Comrs. Report Parlia- 
mentary Papers (1907) No. 188. 





eee 
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177. ——- ——— ~——— Bill before Parliament to 
obtain necessary powers.|—LONDON COUNTY 
(DEPTFORD, SHOOTERS’ Hitt & WOOLWICH) CAsE 
(1900), Light Ry. Comrs. Report Parliamentary 
Papers (1908) No. 133; 2 Oxley’s Light Rys. 74. 

78. Scheme not sufficiently to public advantage. | 
—PENARTH & CARDIFF CASE (1897), Light Ry. 
Comrs. Report Parliamentary Papers (1902) 
No. 198. 

179. .J}—-PENZANCE, NEWLYN & St. Just 
(St. Just, LAND’s ENnp, & GREAT WESTERN 
JUNCTION) CASE (1898), 1 Oxley’s Light Rys. 57. 

180. ——.]—WOLVERHAMPTON & BRIDGNORTH 
CASE (1899), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198; 1 Oxley’s Light 
Rys. 107. 

181. Sufficient public need not shown.|—MIp- 
LOTHIAN CASE (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 118. 

182. Opposition to scheme.] — WEST 
MANCHESTER CASE (1897), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198. 

183. —— By landowners.|—CUCKMERL 
VALLEY CASE (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198: 1 Oxley’s 
Light Rys. 56. 

184. .]|—LASTINGHAM & SIN- 
NINGTON CASE (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 24. 

185. —— ——..|—-BuURNHAM, BERROW & 
Brent Knott CAse (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 1 
Oxley’s Light Rys. 66. 

186. —- & others.]|—LyNMOUTH 
& MINENEAD OASE (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1901) No. 198; 1 
Oxley’s Light Rys. 54. 

187. —— - ——- ——.]|—FIncuLtEy, HENDON & 
District CAsE (1898), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 130. 

88. — - -——.]—Bromirey & Disrricr CasKE 
(1903), Tight Ry. Comrs. Report Parliamentary 
Papers (1904) No. 122. 

189. ——.|—HiepincHoam & Jong MELFORD 
CASE (1898), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198. 

190. J|—MIpLAND & SouTH WESTERN 
JUNCTION Ry. (LLUDGERSHALL & MILITARY CAMPS) 
Casi (1898), Light Ry. Comrs. Keport Parlia- 
mentary Papers (1902) No. 198; 1 Oxley’s Light 
Rys. 43. 

191. Opposition to scheme—By landowners.|— 
HAstTines, BEXHILL & DistTricr Cask (1898), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’s Light Rys. 162. 

192. & residents.|—LLANFarR & 
BEAUMARIS CAsE (1898), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 155. 

193. By all interested local authorities.|— 
LONDON, BARNET, EDGEWARE & FINFIELD CASE 
(1898), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198; 1 Oxley’s Light Rys. 

194. By frontagers—& residents.|— ISLE 
OF THANET LIGHT Ry. (EXTENSIONS) CASE (1899), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198. 

Sufficient public need not shown.]—See 
Nos. 181-190, ante. 

195. Scheme for line to pass along road—On 
which tramway authorised.]—PAIsLey Cass (1898), 
1 Oxley’s Light Rys. 182. 
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Part IIJ.—Ligur Raitways. 


196. ——- On which tramway not allowed.!— 
LONDON UNITED TRAMWAys, ITD. (EXTENSIONS) 
CASE (1899), 1 Oxley’s Light Rys. 224. 

Non-compliance with rules—Failure to give pre- 
scribed notices.|—See Sub-sect. 1, B., ante. 

Failure to make required deposits .|—See 
Sub-sect. 1, C., ante. 

197. Application granted conditionally—Subject 
to appointment of responsible persons as directors. | 
— ORPINGTON, CUDH4AM & TATSFIELD CASE 
(1899), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198. 

198. ——— Subject to bill before Parliament not 
passing.|—SPEN VALLEY (EXTENSIONS) CASE 
(1900), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198. 

199. —-— Subject to connecting line being made 
between two sections.|—IlounsLow, SLouaH & 
DATCHET Case (1902), Light Ry. Comrs. Repoit 
Parliamentary Papers (1903) No. 124; 2 Oxley’s 
Light Rys. 140. 

Rejection of application without holding local 
inquiry.]— See Nos. 147, 148, ante. 





ii. Danger to Public. 

See 1896 Act, s. 9 (1); 1921 Act, s. 68 (1). 

200. Narrowness of roads.|] — LUANFAIR « 
BEAUMARIS CASE (1898), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 1565. 

201. -|—Rocuister, CHATHAM & DISTRICT 
Report. Parlia- 
1 Oxley’s Light 





CASE (1898), Light Ry. Comrs. 
mentary Papers (1902) No. 198 ; 
Rys. 156. 

202. -|—CAMBORNE, REDRUTH & DISTRICT 
CASE (1899), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198: Parliamentary 
Papers (1907) No. 188; 1 Oxley’s Light Rys. 192. 

208. --——.|—_lsLE OF THANET Liagut Ty. 
(EXTENSIONS) Case (1899), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198. 

204, —-—--.|— HOUNSLOW, SLOUGH & JDATCHET 
CASE (1902), Light Ry. Comrs. Report Parlia- 
mentary Papers (1903) No. 124; 2 Oxley’s Light 
ee 140. 

205. ——-.|—-CAMBORNE, REDRUTH & DISTRICT 
CASE (1899), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198 ; 2 OT NBME Oban. 
Papers (1907) No. 188; 1 Oxley’s Light Rys. 192. 

206. Line to cross ‘raflway on level. |—Prrer- 
BOROUGH & DISTRICT (EXTENSIONS) CASE (1900), 
Light Ry. merce hse ort Parliamentary Papers 
(1902), No: 198 ; xley’s Light Rys. 243. 





iii. Competition with Existing Railway. 

See 1896 Act, s. 9 (3); 1921 Act, s. 68 (1), (2). 

207. What amounts to.]-PoTTERIES (EXTEN- 
SIONS) CASE (1901), 2 Oxley’s Light Rys. 110. 

208. Effect of—Refusal of application. |—Coart- 
BRIDGE & AIRDRIE CASE (1898), 1 Oxley’s Light 
Rys. 149. 

Annotation :-—Refd. London United Tramways apne Ry. 

Extensions) Case (1898), 1 Oxley’s Light Rys. 1] 

See, now, 1921 Act, s. 68 (2). 

209. — J—Bripewater, LANGPORT & 
GLASTONBURY CASE (1899), Light Ry. Comrs. 
BS ort Parliamentary Papers (1907) No. 188; 1 

Sh: s Light Rys. 109. 
-|[—CAMBORNE, REDRUTH & 
Diemici CASE (1899), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; Parlia- 
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mentary Papers (1907) No. 188; 1 Oxley’s Light 
Rys. 192. 

211. ———- ———.|—-HAMILTON, MOTHERWELL & 
WISHAN CASE (1899), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 237. 

212. —— ———-.]|—MUSSELBURGH CASE (1899), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198; 1 Oxley’ s Light Rys. 219. 

213. ; 
(1900), 2 Oxley’s Light Rys. 87. 

See, now, 1921 Act, s. 68 (2). 

214, ——- -——. —SouTH SHIELDS, SUNDER- 
LAND & District CAsE (1901), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 
2 Oxley’s Light Rys. 133. 

See, now, 1921 Act, 8s. 68 (2). 

215. ——— Although public need proved.|— 
ASHBY, SWADLINCOTE & BURTON CASE (1902), 2 
Oxley’s Light Rys. 138. 

216. —-- ——.]—HAMSBOTTOM, EDEN- 
FIELD & RAWTENSTALL CASE (1902), 2 Oxley’s 
Light Rys. 158. 

217. ——.J—Luron & DistrRicr CAs 
(1902), 2 Oxley’s Light Rys. 137. 

218 .|—CAMBORNE, REDRUTH W& 
ee CASE (1809), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; Parlia- 
mentary Papers (1907) No. 188; 1 Oxley’s Light 
Ryvs. 192. 

Provisional order subject to confirmation by 
Parliament.|—-See 1921 Act, s. 68 (2). 


























iv. Financial Matters. 


219. Appointment of responsible persons as 
directors—Application granted subject to appoint- 
ment.|—-ORPINGTON, CUDHAM & TATSFIELD CASE 
(1899), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198. 

220. Scheme involving large expenditure outside 
promoter’s district—Application by local authority. | 
—Batu Ciry Case (1900), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 
2 Oxley’s Light Rys. 92. 

221. No prospect of return on large outlay.|— 
Norwich & DEREHAM Cask (1900), Light Ky. 
Comrs. Keport Parliamentary Papers (1902) No. 
198; 2 Oxley’s Light Rys. 138. 

222, Scheme likely to become charge on rates.} — 
CREWE Cask (1901), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 2 Oxley’s 
Light Rys. 128. 

223. Financial position not put forward satis- 
factorily.|-PRESTON & LyYTHAM CasE (1901), 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 108; 2 Oxley’ s Light Rys. 157. 


v. Matters to be Considered under Light Railways 
Act, 1896, s. 9. 

See 1896 Act, s. 9, as amended by 1921 Act, 
sched. IX., 1921 Act, s. 68 (1), (2). 

224. Safety of public—Although objection lodged 
too late..—SouTHWOLD CasE (1901), 2 Oxley’s 
Light Rys. 26. 

What amounts to danger to public.|— Sec 
Sub-sect. 1, E. (0) ii., ante. 

225. Objections to scheme—Not lodged in time.| 

—SoOuUTHWOLD CasE (1901), 2 Oxley’s Light Rys. 
26. 





Competition with existing railway.|—See Sect, 2, 
sub-sect. 1, [8. (0) ili., ante. 


PART III. SECT. 2, SUB-SECT. 1.—E. (b) iv. 


4 nad a iv Parliamentary deposit— 
546; 10 80. L. R. 404; 108. iL! T. 667,—SOOT. 


—Scheme abandoned.}—MvUIR v. FORMAN’S TRUSTEES (1903), 5 F. (Ct. of Sess.) 
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Sect. 2.—Promotion: Sub-sect. 1, BE. (6) v.3 sub- 
sect. 2, A.,B. & C.; sub-sect. 3, A. & B. (a), 


(6) &(c). Sect. 3.] 
Provisional order subject to confirmation by 
ooo to make.|—-See 1921 Act, s. 
226, —— When made—aApplication for tube 
railway passing under river.|}—NortH & SouTH 
SHIELDS LIGHT Ry. CASE (1927), Ministry of 
Transport’s Report of Proceedings for 1928, p. 3. 


SuUB-sEcT. 2.—CONTENTS OF ORDER. 
A. What Provisions may be Inserted. 

See 1896 Act, 8. 11; 1912 Act, 8s. 5 (3). 

227. Incorporation of statutes—1896 Act, s. 13 — 
Power to omit or vary.|—-Gosrortu & PONTELAND 
CASE (1899), 1 Oxley’s Light Rys. 95. 

228. -}—Mip SUFFOLK CASE 
(1899), 1 Oxley’s Light Rys. 91. 

229. ——— Regulation of Rallways Act, 1868 
(c. 119)—Provisions for safety of public.}— 
CARMYLIE CASE (1807), Light Ky. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 11. 

230. NorrH WALES NARROW 
GauGE Rys. (BevDDGELERT EXTENSION) CASE 
(1899), 1 Oxley’s Light Rys. 101. 

231. Incorporation of agreement—Between pro- 
moters & landowner—Agreement sanctioned by 
court.|—-SoutHwonp CAsE (1901), 2 Oxley’s Light 
Rys. 26. 

232. Consents of local & road authorities —Con- 
sent of county council.}-—LONDON UNITED TRAM- 
ways, Lrp. (Lianr Ry. EXxYrkENSIONS) CASE 
(1898), 1 Oxley’s Light Rys. 164. 


Annotation :—-Refd. Waltham Cross & Enficld Case (1809), 
1 Oxley’s Light Rys. 196. 
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233. oul WALTHAM Cross & ENFIELD 
CASE (1899), 1 Oxley’s Light Lys. 196. 

Provisions imposing obligations—In respect to 
safety of public.|—See Nos. 229, 230, ante. 

234. -—— To exhibit list of fares inside carriages. | 
——NELSON & DISTRICT CASE (1899), 1 Oxley’s 
Light Rys. 203. 

235 To pay extra cost incurred by existence 
of light railway -Cost of laying new sewers within 
five years.;—Dartrrorp Districr (IEVIATION) 
CAsE (1899), Light Ry. Comrs. Report VParlia- 
mentary Papers (1902) No. 198; 1 Oxley’s Light 
Rys. 4. 

236. To open rallway if required for pas- 
senger traffic—-Application for railway to be used 
for goods traffic only.|-—-WaLes & LAUGHTON 
CasE (1900), 2 Oxley’s Light Rys. 23. 

237. Provisions giving powers —-To acquire Par- 
liamentary railway—By sale or _transfer.| — 
PORTMADOC, BEDDGELERT & SNOWDON CASE 
(1898), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198; 1 Oxley’s Light Rys. 69. 

288. -——— To construct pler—For interchange of 
traMic—& to levy tolls thereon.|—-DARTFORD 
DISTRICT (DEVIATION) Cask (1809), Light Ry. 
Comrs. Report Parliamentary Papers (1902) No. 
198; 1 Oxley’s Light Rys. 40. 

239. Acquisition of railway by local authority- - 
County council made purchasing authority.] - - 
ee CasE (1899), 1 Oxley’s Light Rys 








240. ——- ———.]—-WoRcESTER & DISTRICT 
CASE (1900), 1 Oxley’s Light Kys. 240. 

241. Making of bye-laws—-By county council.]|— 
gaat CasE (1899), 1 Oxley’s Light Rys. 


TRAMWAYS AND LiaHt RaILways. 


242. Supply of electrical energy—-By local autho- 
rity—Undertaking partly outside local authority’s 
district.|-NELSON & DisTRICT CASE (1899), 1 
Oxley’s Light Rys. 203. 


B. Construction of Order. 

243. Purchase by local authority—Price—Basis 
of ihigureaysie —-By an agreement entered into 
between an electric traction co. & the corpn. of a 
borough, after reciting that the corpn. had with- 
drawn their opposition to a Light Railways Order 
which the co. were promoting upon the terms 
thereinafter appearing, it was agreed that the co. 
should construct railway, No. 5 under the Order, 
& should on the expiration of a period of four 

ears from the making of the Order, sell the railway 
o the corpn. at a price to be settled, in case of 
difference, by the Board of Trade, for which an 
arbitrator was subsequently substituted, & the 
Order authorised the corpn. to purchase this 
railway at the time & in the manncr prescribed by 
the agreement :—Held: on the construction of 
the agreement & the Order, that the price must be 
fixed upon the basis of a valuation of the structural 
value of the railway regarded as a railway in situ 
capable of earning a profit, & not upon the basis 
of the value of the railway to the co. as an income 
earning concern.—DUDLEY CORPN. v. DUDLEY, 
STOURBRIDGE & Distrricy ELectrRiG TRACTION Co. 
(1907), 97 lu. T. 556; 71 J. P. 481; 5 1. G. R. 
1077; sub nom. Re DuDLEY, STouRBRIDGE & 
Disrricr ELEcTRIC TRACTION Co., I7rp, & DUDLEY 
Corpn., 51 Sol. Jo. 686, H. L.3 revsg. S. OC. sub 
nom. DUDLEY, STOURBRIDGE & District ELECTRIC 
TRACTION Co., Lirp. v. DUDLEY Corpn., 96 L. T 
340, C. A. 

Order incorporating Companies Clauses Consolida- 
tion Act, 1845 (c. 16)-—Power of sole director to 
appoint new directors.|——See COMPANIES, Vol. X., 
pp. 1147, 1148, No. 8118. 


C'. Other Cases. 

Variation of order by promoters—Provisions for 
benefit of public —Right of Attorney-General to sue 
on behalf of public.|—See Inguncrion, Vol. 
AXVITL, p. 495, No. 076. 

244, Advance of money for deposit required by 
Order—Covenant by borrower not to endanger 
deposit—-Right of lender to have deposit protected. | 
—BEECUAM v. LASTINGHAM & ROSEDALE LIGHT 
Ry. Co., [L907] W.N, 101. 


SUB-SsECT. J.— AMENDING ORDER. 
A. Application for Amending Order. 

Sce 1896 Act, 5. 243; 1912 Act, 5. 6. 

245. Grounds for granting or refusing application 
—Sufficient public need not shown.!—Hast & 
West YORKSHIRE UNION Ligut Rys. (EXTENSION) 
Case (1911), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

For what purposes amending orders made.]— 
See Sub-sect. 4, B., post. 


B. For What Purposes Made. 
(a) Variation of Line. 

246. By extension.|—Dipcor & WaATLINGTON 
Licgut Ry. (EXTENSION) CasE (1899), Light sans 
Comrs. Report Parliamentary Papers (1902) 
No. 198; 1 Oxley’s Light Rys. 74. 

247, -——.]—-LLANDUDNO & COLWYN Bay 
Light Ry. (EXTENSION) (No. 2) CasH (1907), 
Light Ry. Comrs. Report Parliamentary Papers 
(1909) No. 97. 


Part I]].—Licut Rattways. 


248. ———.;—-TICKHILL LIGHT Ry. CasrE (1907), 
Light Ry. Comrs. Report Parliamentary Papers 
(1909) No. 97. 

2 -|—YorK Corpn. Ligut Rys. (Ex- 
TENSIONS) CASE (1911), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108. 

250. |—East Kent Licut Rys. (Ex- 
TENSIONS) Cask (1912), Light Ry. Comrs. Report 
Parliamentary Papers (1913) No. 113. 

261. By ideviation.1 — DARTFORD DISTRICT 
(DEVIATION) CASE (1899), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198; 1 
Oxley’s Light Rys. 49. 

252. -|— WeEst HARTLEPOOL (EXTENSIONS) 
CasE (1900), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198; 2 Oxley’s Light 
Rys. 99. 

2538. ——.]—HERTFORD CouNTy LIGHT RyYSs. 
(WATFORD DEVIATION) CASE (1912), Light Ry. 
Comrs. Report Parliamentary Papers (1913) 
No. 118. 

254. By extension & deviation.|— CALLINGTON 
LIGHT Ry. CasE (1907), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97. 

255. .|—'ToTron, HYTHE & FAWLEY LIGHT 
iy. CASE (1923), Ministry of Transport’s Report 
of Proceedings for 1923, p. 7. 

256. By abandonment.|—CENTRAL Iissex LIGHT 
Ry. Case (1908), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97. 

257. -——-.)—-IErtrorp CouNTY (CHESHUNT) 
LIGHT Hys. CAsE (1911), Light Ry. Comrs. Keport 
Parliamentary Papers (1912) No. 108. 

258. ——-.]—LLONDON, MiIpLAND & Scorrisu 
Ry. (Burton & AsHBy Liant Ry. ABANDON- 
MENT) CASE (1927), Ministry of Transport’s Report 
of Proceedings for 1927, p. 4. 














(b) Alteration of Financial Provisions. 


259. Application for general purposes of railway 
of money raised under light railway order.|— 
ABERDEENSHIRE (ABERDEEN & ISCHT) (ABERDEEN 
& KcHt EXTENSION) Cask (1897), 1 Oxley’s Light 
itys. 16. 

260. Re-arrangement of capital.|—SoUTHWOLD 
(FURTHER CAPITAL POWERS) CAsk (10906), Light 
Ry. Comrs. Report Parliamentary Papers (1908) 
No. 1338. 

261. —— .j§— Kent & Hast Sussex (GENERAL 
POWERS) CAsE (1907), Light Ry. Comrs, Report 
Parliamentary Papers (1908) No. 133. 

262. ——~.|—- LerEEK CALDON, LOw & HLARTINGTON 
ligut Ry. (BORROWING PowErRs) Case (1911), 
Light Ry. Comrs. Report Parliamentary Papers 
(1912) No. 108. 

263. Further borrowing powers.| — CAMPBEL- 
TOWN & MACHRIHANISH LIGHT Ry. CASE (1907), 
Light Ry. Comrs. Report Parliamentary Papers 
(1909) No. 97. 

264, —— .j—~-KEnT & Hast SUSSEX (GENERAL 
Powers) Cass (1907), Light Ry. Comrs. Report 
Parliamentary Papers (1908) No. 133. 

265. -| — BRADFORD CORPN. (Nipp 
VALLEY) Licgur Ry. Case (1908), Light Ry. 
oe Report Parliamentary Papers (1909) 

o. 97, 

266. Release of parliamentary deposit—-& sub- 
stitution of new provisions as to deposit fund.]— 
WOLVERHAMPTON & CANNOCK CHASE Ry. (LIGHT 
Ry.) CasE (1907), Light Ry. Comrs. Report Parlia- 
mentary Papers (1909) No. 97. 

267. Power for local authority to subscribe to 
share capital.|—DERWENT VALLEY Licut Ry. 
CASE (1911), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 
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(c) Other Purposes. 

268. Revival of powers.|—lIERTKORD CouNTY 
(CHESHUNT) LiauT Rys. CasE (1011), Light Ry. 
Comrs. Report Parliamentary Papers (1912) 
No. 108. 

& extension of 
Nos. 270, 274, post. 

269. Extension of time.!—TickHILL LiguT Ry. 
CasE (1907), Light Ry. Comrs. Report Parlia- 
mentary Papers (1909) No. 97. 

270. For revival of powers.|—-BLACKBURN, 
WHALLEY & PapiHaAmM [Ligur Ry. (EXTENSION 
OF TIME) CASE (1907), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97. 

271. J—AVONMOUTH LIGHT Ry. 
(REVIVAL & EXTENSION OF Time) Casi (1911), 
Light Ry. Comrs. Keport Parliamentary Papers 
(1912) No. 108. 

272 ——.|—-GQLAMORGAN COUNTY COUNCIL 
(MORRISTON TO PONTARDAWE) LIGHT Rys. CAsE 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

273. — -}—WkST CHESHIRE Liaur Ry. 
CASE (1911), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

274, —— .]}—CENTRAL HssEx LIGHT Ry. Casi 
(1908), Light Ry. Comrs. Report Parliamentary 
Papers (1908) No. 97. 

275. ——— For repayment of loans.!—BRADFORD 
CoRPN. (NIDD VALLEY) LiauT Ry. Cask (1908), 
Light Ry. Comrs. Report Parliamentary Papers 


(1909) No. 97. 

2786. ——- -}—LeEeK CaLDoN, Low & 
HARTINGTON Liacnr Ry. (BORROWING POWERS) 
JASE (1909), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

277. ———.|--DERWENT VALLEY LIGHT Ky. 
Case (1910), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

278. .|—BArton & IMMINGcHAM LIGHT Ry. 
(EXTENSION OF TIME) CASE (1911), Light Ry. Comrs. 
Report Parliamentary Papers (1912) No. 108. 

279. —— - .|—MeErtTHyk TypFIL Lignt Ry. Cask 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

280. —-—.] —NortTH LINvbs#y LIGHT Rys. CASE 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

281. Increase of fares.|—BATH MLECTRIC 'TRAM- 
WAYS (LIGHT Rys.) CASE (1908), Light Ry. Comrs. 
Report Parliamentary Papers (1909) No. 97. 

282. —— .||—CHELTENHAM & Disrricr LIGHT 
Rys. Case (1908), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97; application 
withdrawn (1912), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108. 

283. Substitution of cattle guards for gates at 
certain level crossings.| — LONDON & SOUTH 
WESTERN Ry. (BASINGSTOKE & ALTON) CASE 
(1899), Light Ky. Comrs. Report Parliamentary 
Papers (1902) No. 198. 

284. Transfer of undertaking to parliamentary 
railway.]—TicKHILL Light Ry. Cask (1907), Light 
Ry. Comrs. Report Parliamentary Papers (1909) 
No. 07. 

285. ~J]- Torron, Hytut & FAWLEY LIGHT 
Ry. Case (1923), Ministry of Transport’s Report 
of Proceedings for 1923, p. 7. 





time therefor.|—See 





























SEcT. 3.—CONSTRUCTION AND REPAIR. 
286. Rails —- Provisions in Order — Minimum 
weight--Minimum radius of curves.|—NortTH 
WaLEs Narrow Gauak Rys. (BEDDGELERT 
EXTENSION) CASE (1899), 1 Oxley’s Light Rys. 101. 
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Sect. 3.—Construction and repair. Sects. 4 & 5: 
Sub-sects. 1 & 2. Secis.6,7&8. Part IV.] 


287. ——— Removal by local authority—Under- 
taking not completed within five years—Injunc- 
tion.]——-WersToN, CLEVEDON & PorTISHEAD LIGHT 
Ky. Co. y. CLEVEDON URBAN District CoUNCIL 
(1905), 49 Sol. Jo. 750. 

Liability to pay extra cost incurred by existence 
of railway—Cost of laying new sewers within five 
years.|—See No. 238, ante. 


SEcT. 4.—EQUIPMENT AND WORKING. 

288. Carriages—Whether ‘‘ hackney carriage.’’] 
~—A light railway carriage... is not a hackney 
carriage, & it is not an omnibus or a tramcar 
(LORD ALVERSTONE, C.J.).— YORKSHIRE (WOOLLEN 
District) ELECTRIC TRAMWaYs v. ELLs, [1905] 
1K. B. 306; 741.3. K. B. 172; 92 L. T. 202; 
69 J. P. 67; 68 W. RB. 303; 21 T. L. BR. 163; 49 
Sol. Jo. 147; 31. G. RK. 1389; 20 Cox, CO. C. 795. 


Annotation :—Refd. Blackpool & Fleetwood Tramioad Co. 
v. Thornton U. D.C. (1905), 94 L. I. 254. 


289. Whether ‘ omnibus.’’|—YorKSsHIRE 
(WOOLLEN J)IstTricT) HLEcTRIC TRAMWAYS Uv. 
ELus, No, 288, ante. 

290. —--- Whether  tramcar.] — YORKSHIRE 
(WOOLLEN DisTRIcT) ELECTRIC TRAMWAYS v. 
HWLLis, No. 288, ante. 

~~ Whether liable to carriage duty.|—WSce 
No. 132, ante. 

——— Provisions in Order— Maximum weight on 
wheels.|—-See No. 230, ante. 

——-~— ——— List of fares to be exhibited.]—Sce 
No. 234, ante. 

Motive power—Provisions in order—Brakes.|— 
Sce No. 230, ante. 

Rate of speed.|—See No. 230, ante. 

-~-—-- ~— Emission of smoke.1— See No. 230, ante. 

Bye-laws—Validity—Refusal to pay fare—Inten- 
tlon to defraud not made Ingredient of offence.|— 
See CARRIERS, Vol. VIIT., p. 112, No. 758. 





Stcr. 5.—-PQWERS AND LIABILITIES. 
SUB-sECT, 1.—IN GENERAL. 

Powers —Acquisition of land.|—See Sub-sect. 2, 
post. 

- Charges, rates & tolls—Power to levy tolls— 
On pier.|—-See No. 235, ante. 

— Power to increase fares.|—Sec 

Nos. 281, 282, ante. 
Contracts—Agreement giving railways 
running powers over line—Effect on through traffic 
é through rates.]|—See CARRIERS, Vol. VIII, p. 
159, No. 1033. 

Liabilities—-Accidents—Within what time action 
must be brought.|—See PUBLIC AUTHORITIES, Vol. 
XXXVIII., p. 102, No. 733. 

Judgment against company— Appointment 
of receiver & manager.|—Sce KaAiLways, Vol. 
XXXVITT., p. 380, No. 776. 


ieee eee 





SUB-sECT. 2.—ACQUISITION OF LAND. 
See 1896 Act, s. 13. 
Arbitration—Award—Remitting back—Omission 
to award costs.|—See ARBITRATION, Vol. II., p. 
525, No. 1624. 


TRAMWAYS AND LicHt RAILWayYs. 


—— —— Enforcement.]|—See ComMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 195, No. 750. 

-—— Costs—Omission to award—Remitting back 
= rh as ARBITRATION, Vol. II., p. 525, No. 
1624, 





----~ Taxation.|—See CoMPULSORY PUR: 
CHASE OF LAND, Vol. XI., p. 202, No. 808. 

291. —— Discretion of arbitrator—Lands 
Clauses Act, 1845 (c. 18), s. 84—Light Railways 
Act, 1896 (c. 48), ss. 12, 13.]—The costs of the 
reference & award in an arbn. under Light Rail- 
ways Act, 1896 (c. 48), are in the discretion of the 
arbitrator, as Arbitration Act. 1889 (c. 49). applies 
to such proceedings & not Lands Clauses Act, 
1845 (c. 18), even although the order authorising 
the railway incorporates the Act of 1845.— 
BAXTER v. MIDLAND Ry. Co. (1905), 93 L. T. 538; 
69 J. P. 389; 21 T. L. R. 708. 

Annotation :—Refd. Re Cannings & Middlesex County 

Counc), [1907] 1 K. B. 51. 

Arbitrator —- Recovery of fees.] — See 
COMPULSORY PURCHASE OF LAND, Vol. X1,, p. 203, 
No. 822. 

Right to possession—Before assessment of com- 
pensation — Inadequate valuation.]——-See Com- 
PULSORY PURCHASE oF LAND, Vol XI., p. 221, 
No. 1051. 








Secr. 6.—POWERS OF LOCAL AUTHORITIES. 


See 1896 Act, 8. 3, as amended by 1912 Act, 
8. 5, 

292. To purchase railway—Price— Basis of 
valuation.|—-DUDLEY CoRPN. v. DUDLEY, STOUR- 
BRIDGE & DIstTRIcT HLECTRIC TRACTION Co., No. 
243, ante. 

To work railway—Injury to passenger—Time for 
bringing action against local authority.|—Sec 
PUBLIC AUTHORITIES, Vol. XX XVIII., p. 102, No. 
733. 

293. To lend money to promoters—Necessity for 
special resolution—Time for passing.}—Mip- 
DLESEX CouNTY (No. 2) CAsE (1901), 2 Oxley’s 
Light Rys, 59. 

294. Railway outside local authority’s dis- 
trict—Statutory declaration by clerk to local 
authority—Form.}|—SouUTHEND-ON-SEA & DISTRICT 
CaAsE (1899), 1 Oxley’s Light Rys. 189. 

295. To charge expenses—On part only of 
parish..—Wick & lLyssrer Cast (1899), 1 
Oxley’s Light Rys. 88. 

See, now, 1912 Act, s. 5 (4). 





SECT. 7.—OFFENCES, 


By passenger-——Refusal to pay fare—No intention 
to defraud.]|—Sce Carriers, Vo]. VII]., p. 112. 
No. 758. 


Sect. 8.—LOANS AND SPECIAL ADVANCES BY 
TREASURY 
See 1896 Act, s. 5 (1) (c); 1921 Act, s. 70. 


Part [V.—-STrREEtT RAILWAYS. 
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Part IV.—Street Railways. 


PART IV. 


a. Procedure — When aid given to 
railway.]—Although, under 544 Vict. 
c. 42, 8. 26 (O.), it is necessary, when 
aid is sought to be granted to a street 
railway by a portion of a municipality, 
that a majori A in number representing 
one-half in value of the persons shown 
by the last assessment rol] to be the 
owners of real property in such portion 
should petition for the peeing: of the 
bye-law, it is sufficient if the bye-law 
is carried at the poll by a majority of 
those voting upon it.-—ADAMSON v. 
KTroBICOKE ‘TOWNSHIP CORPN. (1892), 
22 0, R. 341.—CAN. 

b. Submission to electora— 
Consent given to ratlway to use streets.) 
-—-A bye-law passed by a municipal 
council by which consent was given 
to the use by the British Columbia 
Klectric Ry. Co. of the street of the 
municipality for their tramway Hnes, 
was quashed because it had not been 
submitted to the vote of the electors 
of wu municipality, as a ah by 
Municipal Clauses Act, 1906, s. 64.— 
Ree POINT GREY ByzEt-Law No. 15 
(B. C.) (1911), 19 W. L. R. 638.— 
Cc 





CG. — BRITISH 
COLUMBIA ELECTRIC Ry. Co., LTn. v. 
STEWART, [1913] A. C. 816, P. C.— 


ene 





° 


d. ——- —— ~-—.]}—A bye-law of 
au municipality purported to empower 
u street ry. co. to construct a line of 
railway upon certain streets of the 
municipality :—Held@; the bye-law 
had no legal effect since it had not been 
subinitted to the poople as required 
by atatute.——MITCHELL & DRESCH v. 
SANDWICH, WINDSOR & AMIIERSTBURG 


Ry. (1915), 26 O. W. R. 658; 6 
O. W. N. 659; 70. W. N. 5083; 32 
O. L. HR. 594; 22 D. L. RR. 5313; 19 


Can. Ry. Cas. 300.—CAN. 

e. Right of corporation—To  per- 
centages upon earnings of railway out- 
side city limits.]}—-MONTREAL v. MON- 
TREAL STRERT Ry. Co. (1904), 24 
GL. T. 165; 348. C. R. 459; revsd., 
11906] A. C. 100.—CAN., 

{. —— -)— By = agreement 
between the city of Hamilton & the 
Hamilton Street Ly. Co. the latter 
was authorised to construct its rail- 
way on certain named streets & agreed 
to pay to the city, inter alia, certain 
vercentages on their gross receipts :— 
feld : such payment applies in respect 
to all traffic in the city including that 
originating or terminating in tho 
adjoining ewe? of Barton.— HAMIL- 
TON STREET Ry, Co. v. CITY OF HAMIL- 
TON oe (1906), 38 8S. C. RR. 106. 


— 





g. Whether interest allowed on track 
rentals arrears.J|--TORON'TO Jy. Co. v. 
TORONTO CORPN., [1906] A. C. 117.-— 

h. Jurisdiction of Board of Railway 
Commissioners—Controlled by statute. }— 
Re Port ARTHUR ELECTRIC STREET 
Ry. (1909), 18 O. L. R. 376; 13 
Q. W. qh. 811.—CAN. 

k. T'o order whom should pay 
for construction.]}—The Corpn. of the 





city of Vancouver, wishing to alter 
the grading of four streets the city 
which were crossed by the tracks of 


& Dominion ry. applied to the Board 
of Ry. Comrs. for Canada for authority 
to carry the streets over the railway 
tracks on bridges. Along two of the 
streets in question a railway co., 
working wholly within the Province 
under provincial statutory authority, 
ran tramways. The Board autho- 
rised the work & ordered that a part 
of the cost of construction should 


See Cases infra. 


be borne by the provincial co., on the 

ound that that co. would benefit 

y the alteration :—J/eld: the order, 
so far as it imposed part of the cost 
of the proposed work upon the pro- 
vincial ry. co., was not within the 
powers conferred upon the Board of 

y.- Comrs. by a Railway Act & was 
invalid.— BRITISH COLUMBIA ELECTRIC 
Ry. Co., LTp. v. VANCOUVER, VIO- 
TORIA & EASTERN [Ry. & NAVIGATION 
Co. & VANCOUVER CORPN., [1914] 
A. C. 1067, P. C.—CAN. 


1. To order whom should pay 
for removal of poles c& wires.) — 
Re TORONTO FEvLectrRic Comrs. & 
Toronto Ry. Co. & TORONTO CORPN. 
(1920), 48 O. L. R. 115: 54 DL. R. 
645 : 18 oO. W. N. 366.—CAN. 








m. To enforce order in respect of 
street railway. }—MONTREAL STREET Ry. 
Co. v. MONTREAL TERMINAL Ky. Co. 
(1905), 36 S. C. i. 369.—CAN. 


n. -}—OTTAWA ELECTRIC 
Ky. Co. v. Crry or OTTAWA & CANADA 
ATLANTIC Ry. Co, (1906), 37 8S. C. R. 
354.—CAN. 


oO. To order opposition street 
railway company to operate.) — Re 
Toronro & TORONTO Ry. Co. (1912), 
21 0. W. KR. 723; 3 0. WL. N. 1021; 
3D. L. f. 561.—CAN., 














p. ; To order paving of road 
used by railway.}—TORONTO SURURBAN 
Ky. Co. v. TORONTO CoRPN., [1915] 


A. C. 590, 1. C.—CAN. 


q. To order company to issue 
tickets of a distinguishing colour.}—le 
Nova SCOTIA TRAMWAYS & POWER 
Co., LTp., Fe TIcKETS FOR WORKING 
PEOPLE (1918), 53 N. S. R. 173 39 
D. L. R, 6u7.—-CAN. 


r,.—— Zo order extension’ of 
service, }—Ie ‘TORONTO Ry. Co. & Ciry 
OF TORONTO (1919), 44 O. L. R. 381; 
ie N. 244; revsd., 51 D.L. R. 69. 








t.. To order contribution towards 
cost of dia viaduct. ]}—SHERBROOKE 
CORPN. 2, JANADIAN Paciric Ty. 


Co. (1923), 28 Can. Ry. Cas. 343.— 
CAN. 


aa. —— Whether conclusive on ques- 
tion of fact. J —TORONTO & YORK RADIAL 
Ry. Co. v. City oF Toronto (1916), 
Bi Os W. 2. 414; 38 0. L. R. 88.— 


bb. Operation in two municipalities 
of railway owned by one—Exclusive 
jurisdiction of Ontario Ruilway & Munt- 
cipal Roard.J—WATKRLOO CORPN, %. 
BERLIN CORPN. (1913), 28 O. L. KR. 
206; 4 0. W. N. 799; 12 D. L. R. 
390.—CAN. 


co. Right to increase fares—Fares 
fixed by bye-law having force of statute.) 
—Re Joyck & LONDON (City) (Ont.) 
(1920), 53 D. L. R. 701; 70. L. R. 
335.—CAN. 

dd. Valuation of franchise — Pogssi- 
biluty of exercise of franchise over thirty 
years.j}—Ite TORONTO Ciry & TORONTO 
STRERT Ry. Co., [1893] A. OC. 511; 
20 A. R. 125.—CAN. 

ee. Allowance for franchise cf: 
compulsory taking.J—Re BRRLIN & 
WATERLOO STREET Ry. Co. & BERLIN 
Town (1908), 19 O. I. R. 87; 13 

W. It. 157.—CAN. 

ff. Liability for rates — .1fter ter- 
mination of franchise.)}-—-A street ry. 
co. in Toronto was to be assessed 
respect of repairs to the roadway 
traversed by the rey as for local 
improvements, ae »y the Muni- 
cipal Act, constitute a lien upon the 
prorerey assessed, but not a personal 

ability upon owners or occupiers 
after they have ceased to be such: 





—Held: after the termination of 
its franchise the co. was not liable 
for these rates.—ToORONTO CITY v. 
TORONTO STREET Ry. Co. (1894), 23 
S. C. R. 198.— CAN. 

gg. Right lo lay lines —- Construc- 
tion of authority given.J}—Where a 
reeartin ( council granted to a railway 
co. authority to construct, maintain, 
& operate railways in its street, with 
the exclusive ht to such portion of 
any street as should be occupied by 
the railway, but with the plain intent 
that the co. should have no concern 
whatever with any portions of any 
street not in actual occupation by their 
rails :—Held > a subsequent clause in 
the deed of grant, giving to the co. the 
refusal, on terms, of other streets in 
the city for railway purposes, was 
insufficient to constitute, contrary to 
the plain meaning of the previous 
stipulations, a right of monopoly in 
any of the streets of the city.— WINNT- 
PEG STRERT ky. Co. v. WINNIPEG 
ELECTRIC STREET Ry. Co. & WINNI- 
vRG CITy, [1894] A. C. 615.—CAN. 

bh. Construction of judgment.) 
—An Ord. in Council in pursuance of 
the judgment of their Lordships 
([1907] A. C. 315) ordered that subject 
to certuin conditions contained in 
their agreement it was for resps. & 
not applts. to determine what new 
lines should be laid down on streets 
within the city of Toronto. There- 
after an order was made by the Ontario 
Railway & Municipal Hoard that 
resps. construct between ten & fifteen 
additional miles of single track, & 
the co. selected certain streets for that 
purpose. Subsequently the Court of 
appeal for Ontario affirmed a decision 
of the said Board that the co. had the 
right to select :-- Held. the judgment 
in [1907] A. C. 315 was perfectly clear 
& the Order in Council thereon was un- 
affected by Ontario Act, 8 Edw. 7, 
c. 112, 8s. 1.—TORONTO CORPN. v. 
TORONTO Ry. Co., [1919] A. C. 312, 
P. C.—CAN. 

kk. Power of Rxrecutive Government of 
YVukon—‘T'erritory— To authorise con- 
struction of toll tramway or road.j-— 
The Executive Govt. of the Yukon 
Territory may lawfully authorise the 
construction of a toll tramway or 
waggon road over Dominion lands in 
the territory, & private persons using 
such road cannot refuse to pay the 
tolis enacted under such authority.-—- 
OSBRIEN ¥. ALLEN (1900), 30 S.C. R. 
340.—CAN. 

UW. Omission to lay or keep rails 
flush with streetsa—What is appropriate 
form of actwn—Indictment. }—VDefts.’ 
Act of Incorpn. required that ‘ the 
rails of their railway shall be laid 
flush with the streets & highways, 
& the railway track shall conform to 
the grades of the same, so as to offer 
the least possiblco impediment to the 
ordinary traffic of the said strects & 
highways ":—Held: an omission to 
lay the rails flush with the_ street 
would be indictable, without showing 
that any unnecessary impediment 
was offered to the traffic.—R. v. 
TORONTO STREET Ky. Co. (1865), 24 
U. C. HR. 454.—CAN, 

mm, -- — ——— Information by At- 
torney-General.|—A.-G. vw. TORONTO 
STREET Ry. Co. (1868), 14 Gr. 673, 


—CAN. 

nn. -— Mandamus.)—HAati- 
FAX Ciry v. City ly. Co. (1878), 
R. E. D. 319.—CAN. 

00, Changes in street level.]— 
Kppy v. OTTAWA CITY PASSENGER Ry. 
Co. (1871), 81 U. C. R. 569.—- CAN. 


pp. —— Approval of city enginecr 
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o use projecting flange—Liability for 
injury to rsc.J—JOYOR v, HALIFAX 
STREET Ry. Co. (1889), 21 N. 8S 
(9 I. & G.) 531.—CAN. 


q. Junction of _ electric railway 
with Canadian Pacific railway—Laying 
suttch on highway —Power of Railway 
committee of Privy Council—T'o aiutho- 
rise expropriation of right of way.)— 
TORONTO CITY CORPN. vw. ETRO- 
POLITAN Ry. Co. (1900), 31 O. R. 367. 
—CAN. 

yr. Fright of city to decide upon 
establishment of new lines.|—Seot. 114 
of the agreement entered into between 
pitfs. & defts., set out in 55 Vict. 
oc. 99 (0.}. whereby defts. were required 

Ish & Iuy down new lines & 
to extend the tracks & street. car 
service on such streets as might be, 
from time to time, recommended by 
the city engineer & approved by the 
city council, does not apply to territory 
which waa not within the limits of the 
city at the date of the agreement, 
but has subsequently been annexed 
to & become part thereof. —TORONTO 
® TORONTO Ry. Co. (1906), 12 O. L. R. 
534; 8 O. W. i. 179.- CAN. 

t. -—--~-—.J —- BLACK 1 | WINNIPEG 
Kuecrrig Ry. Co. (1907), 6 W. L. ht. 
288; 17 Man. L. R. 77.-—CAN. 


a. ——.}—TORONTO v. TORONTO Ry. 
Co,, ©. R. {1907] A. C. 96,-—CAN. 

b. -——.] -—- Barinsy COLUMBIA 
ELECTRIC Ry. Co. v. STEWART (1913), 
can I. RR. 227: 11913] A.C. R16, - 





0. -|-—St. Jonn Ry. Co. v. 
St. JOHN Coren. (1915), 43 N. B. RR. 
41 CAN 


Cees 
t) ° 


d. Hxclusive right to operate upon 
atreeta— It. yiry of franchise of another 
railway— Fight to operate upon portion 
of street released.}|—Re TORONTO Ry. 
Co, & Toronto (1915), 9 O. W. N. 
62; 34 0. L. R. 456; affd., (1916] 2 
A, C, 542. ~- CAN. 

e. Sentority of street railway.J—A 
street railway owned & operated by 
a@ city corpn. cannot be considered 
junior to a steam railway, in the case of 
an application by the city corpn. for 
leave to carry the street railway across 
the tracks of the steam railway, where 
the street along which tho street rail- 
way runs is senior to the steam railway. 
-—-Rte CITY OF EKpMONTON & GRAND 
TRUNK Paciric Ry. Co. (1912), 21 
W. Ie R. 808; 4D. L. R. 472.—CAN. 


f. Operation—Necessity for two men 
to be in charge of cars.)-—TORONTO 
CORPN. v. TORONTO STREKT Ry. Co. 
(1888), 15 A. BR, 30.—CAN. 

g. Duty of company to oper- 
ate cars over street specified in prior 
agreement.)}—-The promoters of a strect 
ry. co. entered into an agreement 
with a city corpn. in 1888, & agreed 
to run cars along Douglas Street to 
the northern boundary of the city 
limita. They became incorporated as 
a joint stock co., & in 1890 obtained 
a charter authorising the construction 
of tramways connecting the country 
districts with the city system, & in 
pursuance’ of the new powers continued 
he Douglas Street tramway northerly 
along the Saanich road. Traffic on 
this extension was discontinued in 
1898, because it did not pay. In 
1892 the city limita were extended so 
ag to include a portion of the Saanich 
road on which the tramway had heen 
built. In 1894 the co. obtained a 
private Act for the consolidation & 
confirmation of thelr rights, powers, 
& privileges, & ratifying the agreement 
of 1888, between the city & the original 
promoters :—Held: in an action for 
a declaration that the co. were bound 
to operate their tram system along 
Douglas Street to the extended city 
limits, that the co. were not bound 
to do s0. Quere, whether a rate- 
payer could sue.—YAaTES v. BRITISH 

OLUMRIA ELEcTRIC R Co., Lrp. 


Y. 
eae 7 B, Cc. R. 323: 20 Cc, li. T. 
28.—-CAN 








h. Duty to have proper vestibules 
on cars.}--R. v. Toronto Ry. Co. 
(1901),21 C. L. T. 120,--CAN. 

j. Regulations controlling 
operation should be made by bye-law— 

nder Touns Incorporation Act, 1900.) 
— LIVERPOOL & MILTON Hy. Co. 
LIVERPOOL TOWN (1903), 33 8. C. RR. 
180.—CAN. 





k. -—--- —-—.)—LONDON STREET 
Ry. Co. v LONDON Crry (1904), 3 
O. W. R. 128; 9 O. L. R. 439.—CAN., 

La Validity of bye-law.] 
—THIAMILTON OITY  », HAMILTON 
STREET Ry. Co. (1905), 25 C. L. T. 
15; 10 0. L. R. 5943: 60. W. R. 207. 


— 





m. Penalty for breach of 
statutory duty - Fender at “ front’’ of 
car-——Car moving reversely.|—TORONTO 





Ciry v. Toronto Ry. Co. (1905), 6 
O. W. R. 574; 10 O<;. L. RR. 730.— 
CAN. 





n. Whether oneration prevented 
if workmen's tickets not issued.) — 
HAMILTON STReKET Ry. Clo. a CTry 
OF HAMILTON (1906), 39 S.C. RR. 673, 
—CAN 

0. ~—- Who are entitled to travel 
at reduced fares—Children under twelve 
years old.jJ—Re SANDWICIL Hast & 
WINDSOR & TROCUMSEH ELECTRIC Ry. 
Co. (1908), 12 O. W. RR. 370: 16 
O. L. ht. 641. CAN. 

p. -— Validity of grant in rever- 
sion, )-- TORONTO CORPN. ¥v. ‘TORONTO 
Ry. Co., [1916] 2 A. C. 542, PL. CO— 
CAN. 


aa. - Conducive to public con- 
venience, |—CUNNINGHAM U. TAKAPUNA, 
[1921] N. Z L. R. 22. —N.Z. 

bb. Liability for negligence — Dan- 
gerous exposure of electric wires.| -- 
JONLON v. Ciry RAILROAD Co. iets 
8 N. 8. Xk. (2 G. & QO.) 209.-—CA ° 


oc, ——— - ——-.}—ADAMS 0. HALIFAX 
CoRPN, (1880), 13 N.S. Rd RR. & G.) 
3$44.—CAN. 


dd. ——-- —-—-.]}—A strect railway Co, 
are not guilty of negligence in fail- 
ing to take steps to prevent telephone 
wires crossing above their trolley wire 
from coming in contact, if broken, 
with the trolley wire, unless it be at 
some place known to be _ especially 
dangerous. — HINMAN wv. WINNIPEG 
HLECTRIO STREET Iiy. Co. (1906), 3 


W. L. R. 351; 16 Man. L. RR. 16.-- 
CAN. 
ee. ——.]— In an action against 


the proprietors of a railway car drawn 
by horses, for an accident to pltf. by 
the carelessness of the driver, an 
averment that the contract was to 
carry safely, docs not mean safely at 
all events, & it is sufficient to prove 
that the accident arose from the 
driver’s want of care & skill.—THOMp- 
SON UV. MACKLEM (1846), 2 U. CG Ra, 
300.— CAN. 


ff. Sufftciency of evidence of 
contributory negligence.)—Pltf., stand- 
ing on the front platform of one of 
defts.’ cars, which was crowded, was 
thrown off by a jolt & injured, but it 
did not aprens whether, at the timo 
of the accident, he was holding on to 
the iron rail on the platform or not :— 
Held: the fact of pltf. not proving 
affirmatively that he was so holding 
on was not a ground for nonsuit.— 
CORNISH v. TORONTO STREET Ry. Co. 
(1873), 23 C. P. 355.—CAN. 


gE. Neglect to replace mis- 
pluced rail.}—McCFARLANE v, GILMOUR 
(1883), 5 O. R. 302.—CAN. 


bh. Horses running away— 
Duty to use suitable horses on route 
crossing railway.|]—It is some evidence 
of negligence in o atreet ry. co. carry- 
ing passengers for reward, & carrying 
them in a closed vehicle, that they 
used horses which they had reason to 
suppose were skittish & frightened of 
& tain, where the route B ipagad over & 
much used ry. by a bridge, though 
the horser had been driven for eighteen 
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months almost daily, many times a 
day over the route, & had never 
run away before the occasion on which 
the passenger was injured.— RAINNIE 
2 St. JOHN Crry Ity. Co. (1892), 31 
N. RB, R,. 582.—CAN, 


kk. ——— ‘‘ Defect in arrangement of 
plant.”"|--BONbD v. ToRoNnTO Ry. Co. 
(1895), 22 A. R. 78; 2485. C. R. 715. 


— 


N.—— Eacessive speed.J|—Persons 
crossing the street railway tracks are 
entitled to assume that the cars 


running over them will be driven 
moderately & prudently, & if an acci- 
dent happens through a car going at 
an excessive rate of speed, the street 
railway co. are responslble.—GOaSNELL 
v. TORONTO Ry. Co. (1895), 21 A. R. 
553; 248. C. KR. 582,—CAN., 

mm. —-.J—A car of defts.’ 
electric street railway was moving very 
ae along a down grade on a street, 
in a eity, where pltf., who was in tho 
employment of the city corpn., was 
ongaged in his duty of sweeping the 
roadbed. The motorman did not 
round the gong on the car, as wads 
customary, & ran into pltf., injuring 
him :—Hel,l: although defts. had the 
right of way, the omission to sound 
the gong or give any warning of the 
approach of the car was actionable 
negligence.—-GREEN v. Toronto Jy. 
Co. (1895), 26 O. It. 319.—CAN. 

nn. .) — Although a 
street railway co. may be permitted 
by its charter to run its cars on the 
puple streets at high rates of speed, 
t is not, therefore, relieved from tho 
duty of exercising proper care to pre- 
vent accidonts.—LINES v. WINNIPEG 
ELEOTRIO STREET Ry, Co. (1896), 11 
Man. L. ht. 77.—CAN. 

oo. - ——~,] -- SHERBROOKK 
SrreeT Ry. Co. vo. Kerr (1899), 1 
Cout. Dig. 994.—CAN. 

pp. .] --Toronro Ry. Co. vt. 
SNELL (1901), 31S. C. R. 241.-—-CAN. 


aq. .) - Brown ». MOOSE 
JAW Wriectric Ry. Co, (1914), 30 
7 W. W. I 




















W.L. Re 203; t, 695,— 
CAN. 

rr. sae -J-~ A newly con- 
structed portion of a railway had uo 


depression or ‘‘sink hole” in’ the 
roadbed which arose from an inherent 
weakness of the ground under the road- 
bed. ‘The engineer, while driving a 
train over the said ‘* sink hole,’’ was 
killed by reason of the derailment of 
the train. At the time of the accident 
the deceased was driving the train 
at a rato of speed in excess of five 
miles per hour in violation of the 
express prohibition of the railway co. : 
—-}ield; the roadbed at the place 
where the accident occurred, although 
safe if passed over at the rate of five 
ules an hour, was dangerous if that 
a were exceeded ; that, therefore, 
the failure of the engineer to observe 
the express order of the railway co. 
was the proximate cause of the accl- 
dent.—LEWIS v. GRAND TRUNK PacI- 
FIc Ry. C'o. ae 2) (1914), 29 W. 1. RR, 


969; 7W.W .504; affd., 528.C.R 
227.—CAN. 
tt. Wrongful act of servant — 





Pushing mnewsboy 0. car.)—Defts. 
were held not liable where the motor- 
man of one of their electric cars, 
who had no control over or authority 
to interfere with passengers or persons 
on the cars, pushed off the car @ news- 
boy who was getting on to acil a paper 
to a passenger.—-COLL v. TORONTO RY. 
Co. (1898), 25 A. It. 55.—CAN. 

ana. Standard of care.}—It is 
the duty of a motorman in charge of 
an electric car on a street railway to 
take special care to have the car 
sufficiently under control to enable 
him to avoid collision with aged & 
infirm persons on foot whose infirmi- 
ties are plainly evident & who may 
be crossing the line of railway at a 
street crossing.—-HAIGHT v. HAMILTON 
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STREET Ry. Co. (1898), 29 O. R. 279. 
—CAN. 


xr. ——— Defect in condition of 
pan on platform.]—-BURKE v. BRITISH 

OLUMBIA HLECTRIO Ry. Co., LTp. 
(1900), 7 B. C. R, 85.—CAN. 


Insu 





< Dicient care causing 
horses to bolt—Plaintiff's signal to 
motorman ambiguous.})—- MYERS  v. 


BRANTFORD STREET Ry. Co. (1900), 
27 A, Wt. 513.—CAN. 

a. Injury to passenger —~ 
Conductor attempting to pull nassenger 
on moving car.}—Dawny v. HAMILTON, 
GRIMSBY & BEAMSVILLE  ELECTRIO 
Ry. Co. (1902), 5 O. L. R. 92; 2 
O. W. R. 789; 23 C, L. I. 44.—CAN, 

b. Passenyer  alighting 
from front of car—Contributory negli- 
gence.}—WINNIPKQ HLEOTRIC STREET 
Ry. Co, v. BELL (1906), 37 5. C. RR. 
515.—CAN. 














C. Whether knowledge of dunyer 
good defence.) -— MONTREAL PARK & 
Isnanpn Ry. Co. wv. McDouGALi 


(1905), 36 Ss. Cc. Rk, 1.—CAN. 


d. Motorman failing to observe 
company’s published rules.| ~ KINU v. 
TORONTO Ry. Co., (. R. [1908] A. C. 
326; 12 O. W. RR. 40; [1908] A. ©. 
260,.—CAN. 








e. Passenger projecting body 
beyond car.J—While it is impossible 
to lay down any specific rule for the 
guidance of railway or street railway 
cos. generally, a railway co. operating 
in a country in which tobacco chewing, 
or gum chewing, is not uncommon, 
must expect its patrons or some of 
them to be tobacco & gum chewers, 
& if it be the custom of such passengers 
to put their beads past the lines of 
the car to expectorate, the railway 
eo. should be held to know of such 
custom, & should either remove all 
obstructions from the sido of the track 
u sufficient distance to avoid the pro- 
bability of an accident, or prevent the 
Passengers from projecting their heads 
over the side, or at least give proper 
warning as to the danger.—SIMPsON 
v. TORONTO & YORK RaniaAn Ky. Vo. 
(1908), 16 O. L. R. 313; 11 0. W. R. 
207.—CAN. 


f. Failure to test car wheels.) 
—Action for damages for injury to 
pltf. by being thrown off defts.’ strect 
car :—Held: defts. were liable, thoy 
not having tested tho whcels on pur- 
chasing nor inspected them properly 
while in use.—GAISER v. NIAGARA ST, 
CATHARINES & ToRONTO Ly. Co. 
(1909), 14 O. W. R. 42; 19 OL. R. 
31.—CAN. 








g. — Contributory negligence of 
plaintiff exonerates defendant.]—BALKK 
v, CITY OF EDMONTON (Alta.) (1912), 
21 W. L. R. 223; 1D. Le R. 878; 
Alta. L. R. 408.—CAN. 


h. Liability to trespassers. }— 
ANDREWS v. BRITISH COLUMBIA ELEc- 
TRIO Ry. Co., Ltn. (1913), 18 B.C. R. 
25.—CAN., 

k. ——— blasting operations in con- 
struction of tramway.)—A co. with 
statutory power to construct o tram- 
way let the work of construction to a 
contractor, who, in the course thereof, 
blasted away a hillside by a method 
which resulted in throwing large quanti- 
ties of rock upon pltf.’s adjoining land, 
which result could have been pre- 
vented by proper precautions :— 
Held: the co. was liable for the owis- 
sion of the contractor to take the 
precautions necessary to prevent the 

lasting operations from causing injury 
cou pout Gol Gaver ts Bi ON 
) ER Co, 14), 18 B.C. RR, 
81; 498.C. hk. 130 CAN. 


1. —— Injury to team of mares.] 


—MoCarTHy v. MOOsK JAW ELECTRIO 
ree Co. (1914), 29 W. L. R. 271.— 








m. Dangerous placing of trolle 
pole.}—-A street ry. co. is oo guilty 
of negligence & is not Hable in 
damages for injuries to a motorist 


resulting from a collision of a motor 
car with a trolley pole that had been 
shifted from its uniform position at 
the side of the street to the devil 
strip, without any lights to guard it 
at night.— HAMILTON STREET Ity. Co. 
v. WEIR (1914), 51 8. C. R. 506.—CAN, 


n. —-—— Use of grooved rail.|— 
Defts. had statutory authority to con- 
struct, maintain & operate a system 
of street railway upon, across & along 
the public strects of the city. The 
city, having selected cars with a 
standard wheel, used grooved rails 
constructed for carrying the wheels in 
question. One of pltf.’s horses was 
injured when the caulk of its shoe 
caught in the groove of the rails :— 
Held: the city was not guilty of 
negligence in the use of the grooved 
raf].—ItRGINA CARTAGE Co. v, REGINA 
CRD (1916), 34 W. J. RR. 141, - 


o. ——- Jollting or moving of car 
causing injury to passenger boarding 
it. J—HILi v. Torontro Ry. Co. (1917), 
40 O. Ja RR. 8933; 22 Can. Ry. Cas. 
240; 40 D. L. RR. 393.—CAN. 


D. ———.,]-— JOHNSON Uv. THALI- 
FAX ELECTRIC TRAMWAY Co., LTN. 
(1917), 51 N.S. R. 274; 36 DD. L. R. 
56.—CAN. 








q. -]—WHITFORD v. NOVA 
ScoTtrA TRAMWAYS, ETc. COo., Lb. 
(1918), 52 N.S. 1. 105,— CAN, 

aa, ---—- — —. ]—-SOuIRES v. TORONTO 
Ry. Co. (1920), 47 O. L. RR. 613; 54 
D.L.1.575; 18 O. W.N. 204.- CAN, 

bb. J} — MYRERA v. NOVA 
SCOTIA ‘TRAMWAYS & POWER Co., 
Lrp. (1920), 52 N. S. RR. 466: 80 
I). L. Lk. 484.--CAN, 


cc. = — .J—As long as the 
entrance doors of a street car are open 
while the car is standing at a passenger 
landing place there is an implied in- 
vitation extended to intending pas- 
sengers to enter the car, & it is the 
duty of the conductor in charge of 
the car to afford them a reasonable 
opportunity to do so in safety. He is 
therefore negligent in giving the signal 
to start the car & causing it to start 
before the entrance doors are closed 
& before all persons attempting to 
board the car are safely on.— WILSON 
v. WINNIPEG EnEctTRic Hy. Co. 
(Man.), [1922] 2 W. W. R. 610; 68 
D. LL. 1. 617.— CAN. 

dd. -]) GUILDAY v. WINNI- 
PEG HLECTRIO Ky. Co. (Man.), [1922] 
3OW. W~. 1. 498; 70 DD. da. RR. 517 
CAN. 

ee. -—— Allowing passengers to enter 
at both dvors.|}—WILLIAMS v, ‘TORONTO 
& YoRK RAnpIAL Ry. Co. (1919), 45 

















O. L. RR. 387; 48 D. L. KR. 346; 16 
O. W. N. 197.—-CAN. 

ff. —- - Driver not keeping good 
look-out.) FIRLD tv. SARNIA) STREET 


Ry. Co. (1921), 50 O. Ja RR. 
CAN. 


260,— 


ge. -- Duty of driver to take 
care although signal to move given.)— 
lf a tramcar driver, having stopped 
at a railway crossing, restarts & pro- 
ceeds to cross, & in w resulting collision 
with a train a tramear pussenger is 
killed, the fact (as to which there was 
conflicting evidence & no _ definite 
epee jnding in the present case) 
that the railway signalman had given 
the “come on’? signal would not 
necessarily reliove the tramecar co. 
from liability ; the tramcar co.’s duty 
to the passenger is to use proper care. 
& there may be circumstances where, 
notwithstanding the signal, the driver 
should have seen that it was dangerous 
to cross.—DvutTnig£ v. BRITISH COLUM- 
BIA ELECTRIC Ny. Co., [1924] 2 D.L. RB. 
462; (1924) 2 W. W. lh. 81; 33 
B. C. R. 481.—CAN. 
bh. Step of car badly can- 
structed. }— ELLioTr v. TORONTO TRANS- 
PORTATION COMMISSION, ee) 1 
D. L. R. 259; 32 Can. Ry. Cas. 200; 
59 O. L. R. 609, —- CAN. 
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kk. ———~ Invitation to alight.}—The 
opening of the door of a_ street 
car by the motorman before the car 
stopped :—Held: not to be a repre- 
sontation to a passenger who had 
walked to the vestibule intending to 
alight that the oar was not in motion, 
& that be might safely get off; &, 
although an improper act because in 
violation of the rules on the subject, 
it was not that act, but tho passenger’s 
negligence in stepping off the car in 
an improper manner while the car 
was moving, that caused the accident 
which befell him.—WILLS v. CITY OF 
EDMONTON (Alta.), [1925] 3 W. W. Rh. 
568.—CAN. 


H. Loose plank at © strect 
intersection crossing.|—SCOTT v. WIN- 
NIPEG ELECTRIC Co,, [1927] 2D. L, R. 
686; [1927] 1 W. W. Rh. 739; 32 
Can. Ky. Cas. 397; 36 Man. L. R. 


357.—CAN. 

mm, Standard of care—In 
fog. }— VANCOUVER IcE & STORAGE Co, 
v. BRITISH COLUMBIA ELECTRIO ly, 
Co., [1927] 1 W. W. RR. 6313; 38 
B.C. R. 2384 .—CAN. 

nn. .J— While a motor- 
man is entitled to assumne that a person 
approaching the car-line will use 
ordinary care, yet if there is anything 
to indicate that the person is oblivious 
to danger it is the motorman's duty 
to take immediate steps to obviate 
the danger.—SyYMONS vv. WINNIPEG 
ELEcTRIC Co,, {1928} 1 DD. L. 2t. 159; 
11927] 3 W. W. Rh. 650.—CAN., 








———— 








00. Outwards projecting door 
injuring plaintiff.) — ODKGAARD — v. 
WINNIPEG Exvecrric Co., (1927) 4 
D. dL. KR. 387; (1927) 2 W. 


W. f. 
569; 36 Man, JL. lt. 592.—CAN, 


pp. Liability to keep roadway in good 
repair.) CONLON v. CIPy RATLROAD 
Co. (1871), 8 N.S. (2 G. & O.) 209. 
-~CAN. 
qq. —.]—CoONSOLIDATED Ry. Co. 
v. Sa Crry (1897), 5 B.C. Lt. 266. 
CAN. 


rr. -  .}—~e HAMILTON & HAMIL- 
TON STRELT Ry. Co. (1910), 16 O. . 
279; 10. W.N. 948.—CAN. 

tt. J) - Wrst TORONTO Vv. 
TORONTO Ly. Co. (1911), 20 O. W. R. 
271; 250. L. R09; 3 O. W.N. IR], 
—CAN. 

aaa. Liability to remove snow on 


track. |—MITCHELL ©. HAMILTON CORPN. 
(1901), 2.0. Le. Re. 585 21 Cc. L. T. 
372.—CAN. 





bbb. ———.]}—-PRESTON v. TORONTO 
Ry. Co. (1905), 11 0. L. R. 563 
O. one 786: (1906), 8 O. W. RR. 504. 
—CAN. 


occ, ———.]}— Ie TORONTO & TORONTO 
Ity. Co. (1908), 16 O. L. R. 2055 11 
QO. Ww. R. 975.—CAN. 


ddd. —-—.] —- WINNIPKG CORPN. Uv- 
WINNIPKG Kxecrrio Ry. Co. (Man.) 
(1915), 38 W. L. R. 219: 9 W. W. RR. 
391, 889; 25 D. L. LK. 308.—CAN., 


eee. ——- .J—CITY OF TORONTO Y. 
ToRONTO Ry. Co, (1919), 44 O. LR. 
308; 18 O. W. N. 2273; affd., 51 
D. L. R. 48.-- CAN, 

fff. —-—-.]—SnkKA v. RFID-NEW- 
FOUNDLAND Co., [1908] A. C. 520.— 
NFLD. 

g. Contract with stcamboat owner 
—Whether ultra vires.] — CLARKE v. 
SARMIA STREET Ity. Co. (1877), 42 
U. C. R. 39.—CAN, 

hhh. Removol of passenger—Erpul- 
sion from car for misconduct.}—A 
passenger on a street railway having 
refused when requested by the con- 
ductor of the car to remove his feet 
from the cushion of the opposite seat, 
& used strong language to the con- 
ductor, was ejected from the car :-— 
Held: the conductor had a right to 
eject him.— Davis v. OTTAWA ELEC- 
mric Ry. Co. (1897), 28 O. R. 654.— 


CAN. 
kkk. Liability for loss of support.}-— 


A street ry. co, in grading a street in 
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Vancouver, in accordance with an  Fefusal to stop car to let down pas- with the county of York the various 
agreement entered into with the  senger at calenea ae point, }—FIELD statutes relating to the co. & ita 
corpn., pursuant to the Vancouver ING v, HAMILTON & DUN DAs START pedecensore to euetee & increase 
Incorporation Act & amendment of a ae agi), 26 O. W. R. 676; 6 heir switches & turnouts, & to carry 
1895, are not liable for damages for 4; 18 Can. Ry. Cas. "82. freight against the will of thos successors 
joss of support caused to Jands adjoin- otcAN. in title of the one, on York. mane 


ing the street.—MACDONRLI. t. BRITISH to extend tch @ WADDINGTON & 
Covvmera ELectaso RY, Co. (1902), buriute The Toronto & York Radia) Raptau Ivy. Co 1908), 523 6. W. R. 
9 B.C. R. 542.—CAN Co. has the power, under the 775; W.N. 617; _L. R. 


h. Page on a“ through "? car— Spats of its predecessors in title 


TRANSFER OF ACTION. 


See ADMIRALTY ; BANKRUPTCY AND INSOLVENCY ; County Courts; INTERPLEADER ; Mayor’s 
AND City oF LonpoN Court; PRACTICE AND PROCEDURE. 


TRANSFER OF BILL OF LADING. 
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Part |—In General. 


Srcr. 1.—CHARACTERISTICS. 

14. What amounts to trespass—Injury resulting 
from legal act.|—Trespass will not lie for an 
injury which is the consequence of a legal act.— 
WIGFORD v. GILL (1592), Cro. Eliz. 269; 78 BH. RR. 
h24. 

Annotation :—Refd. Wiltshire v. Sidford (1827), 6 L. J. O. 8. 

K. B. 15). 


2. Purely accidental.|—If in the 
prosecution of a lawful act an accident purely 
accidental arise, no action can be supported for an 
injury arising from such accident.—Davis  v. 
SAUNDERS (1770), 2 Chit. 639. 

3. ——— Unintentional act.] — ANON. (1468), 
Y.&B. 6 Edw. 4, fo. 7, pl. 18. 
uinnotations :—-Consd. Lambert v. Bessey (168 ), T. Naym 

0 


0), T ; 
467: Smith v. Kenrick (1849), 7 C. B. 515. Refd. Scott 
v. Shepherd (1773), 2 Wm. Bl. 892. 


4. -|—No man shall be excused of a 
trespass ... except it may be judged utterly 
without his fault (per Cur.).—WEAVER v. WARD 
(1616), as reported in Hob. 134; 80 H. KR. 284. 


Annotations :—Consd. Stanley v. Powell, [1891] 1 Q. B. 86. 
Refd. Anon. (1676), 1 Vent. 295; Bessey v. Olllut & 
Lambert (1682), I’. Raym. 467; Dickenson v. Watson 
ho T. Jo. 205; Gibbon ». Pepper (1695), 2 Salk. 637 ; 
tu. Keite (1696), 1 Ld. Ray. 188; RR. vw. Gill (1719), 
1 Stra. 190: Scott + Shepherd (1773), 3 Wils. 403; 
M‘Manus v. Crickett ele tO), 1 Kast, 106; Leame 7, Bray 
(1803), 3 Kast, 593; Halle. Fearnloy (1842), 12 L. J. Q. 3. 
22; Sharirod v. L. & N. W. Ry. (1849), 4 Each. 580. 
5. .|—A man is driving goods through 
a town, & one of them goes into another man’s 
house, & he follows him, trespass does not lie for 
this, because if was involuntary, & A trespass 
ought to be done voluntarily, & so it is injurta, & 
a hurt to another, & so it is damnum (DODDE- 
RIDGH, J.).—MITTEN v. FAUDRYE (1626), Poph. 
161; 70 BE. R. 1259 ; sub nom. MILLEN v. FAWTREY, 
W. Jo. 1313; Lat. 119; sub nom, MILLEN v. 


HAWERY, Lat. 18. 

Annotations :—Refd. King v. Rose (1673), Freem. K. LB. 
347; Mason v. Kechng (1699), 1 Ld. Raym. 606; HKech- 
with ». Shordike (1767), 4 Burr. 2092; Gundry v. Feltham 
(1786), 1 Term Rep. 334; Deano v. Clayton (1817), 7 
Taunt. 489; Anthony v. Haney (1832), 8 Bing. 186; 
Hines v. Tousley (1926), 95 L. J. K. B. 778. 


6. —-— .I—-BASELY v. CLARKSON (1681), 
3 Ley. 87; 83 KE. R. 565. 

Ts .|—Involuntary trespass may be 
justified, but not a voluntary one.—BECKWITH v. 
SHORDIKE (1767), 4 Burr. 2002 ; 98 Ie. R. Ot. 


Annotations :—Refd. Deano ». Clayton it 817), 7 Taunt. 489 ; 
Sanders v. cape & Swan (1884), 51 L. TT. 263. 


8. -——- --—.]-—If the owner of a ship being 
himself on board & standing at the helm uninten- 
tionally runs her against another ship from 
unskilful management the remedy is trespass & 
not case.—COVELL v. LAMING (1808), 1 Camp. 497 ; 
170 E. R. 1034, N. P. 

9. .|—(1) If one does an injury by 
unavoidable accident an action does not lic; 
(2) aliter if any blame attaches to him, though he 
be innocent of any intention to injure.—WAKE- 






































P e e e he 
ART I. SECT. 1 & SON#, 


_ & What amounts to trespass—Un- 
intentional act.)— Where, in a pro- 
ceeding before two justices under 
1 Rev. Stat. c, 133, for wilfully cutting 





& oarrying away timber off com- th 
piainant’s land, there is shown to be a aor rn 369°: 1 
ond fide question of title or boundaries, “7 wD is 


& the act was done under a bond fide 
claim of right, the wilfulness of the act 
is nogatived, & deft. should be dis- 
charged.—Hx »p. DONOVAN (1874), 15 
N, B. R. (2 Pug.) 389.— CAN, 


dd. 
(Y. T.) (1906), 4 


LTp. wv 


-——.] —- JEFFERY (FF. W.) 
COPELAND FLOUR 
MILLS, LTD. ; FINLAYSON v. COPELAND 
YLOUR MILLS, LTpD., [1923] 4 D. L. R. f 
1140; 52 0. L. R. 617.—CAN. , 
Wilful act.] — LAWRENCE v. 

OWEN Pa 
O, W. R. 189,—CAN. 
}—Kincarp v. LAMB 
W.L. R. 167 


oe 


e. —— .) — KAMM 
RAMAD AB v. ht. (1926), I. L. RB. 


MAN UV. ROBINSON (1823), 1 Bing. 213; 8 Moore, 

C.P.63; 1L.J.0.8.C. P. 70; 180 BK. R. 86. 

Annotations :—As to (1) Refd. Cottorill v. Starkey (1839), 
: 3. GIO: 


8 C. & P. 691; Hall ». Fearnley (1842), 3 Q. B. 919 
Stanley v. Powell, [1891] 1 Q. LB. 86. 


10. -- - — -.1—STANLEY v. Powrms, No. 568, 
post. 
11. - - Not act of omission.] -Six (Car- 


PENTERS’ CASE, No. 165, post. 











12. Wilful act.]- ITouMES v. MATHER, 
No. 567, post. 

13. Negligent act.) —CovEeLrn v. LAMING, 
No. 8, ante. 

14 ——.|—WAKEMAN v. ROBINSON, No. 
9, ante. 

15. --—- ——-.]—HoLMEs v. MATHER, No. 567, 
post. 

16. ---— — —.]—BEcKWITH v. SUORDIKK, No. 7, 
ante. 

17. - —- -—-—.]—STANLEY v. POWELL, No. 568, 
post, 

18. Unauthorised act -Where authority 





required.|—-‘The vestry having done without 
authority that for which they wanted authority, 
have committed a trespass. Therefore there can 
be no compensation, but they are liable in dam- 
ages if pltf. can prove that he has suffered, but 
this he has failed to do (KEKEWICH, J.).—LONG v. 
FULHAM VESTRY (1898), 47 W. R. 56; 13 Sol. Jo. 
28, 

19. — -| Pitfs were a statutory 
body of drainage comrs., & defts. were the owners 
of a mill with a tumbling bay or weir adjoining it. 
Defts., as pltfs. alleged, & as the jury found to a 
lesser extent, raised the weir to a greater height 
than they were entitled to, with the result that 
adjoining wnvadows were flooded. Pltfs. pulled 
down the alleged enhancement, & defts. replaced 
it. In an action by pltfs. for an injunction to 
restrain defts. from. enhancing the weir, deft». 
counterclaimed for trespass: —Held: plfts. not 
having obtained a finding of two justices as 
required by Land Drainage Act, 1861 (c. 183), 
s. 18, were not entitled to remove the alleged 
enhancement & defts. were entitled to succeed on 
the counterclaim.—SALISBURY & FORDINGBRIDGE 
DRAINAGE DISTRICT BOARD v. SOUTHERN TANNING 
Co. (1920) Lrp., [1927] 2 K. B. 566; 967. J. 1K. 3B. 
107435 1387 1. T. 754; 91S. P. 1673 48 T. 1. RR. 
824; 25 L. G. R. 415. 

20. #-— Interference with superincumbent air — 
Overhanging board.|—(1) Where deft. nails to his 
own wall a board which overhangs pltf.’s close the 
remedy seems to be case & not trespass. 

I do not think it is a trespass to interfere with 
the column of air superincumbent on the close 
(LORD ELLENBOROUGH). 

(2) I am by no means prepared to say that 
firing across a field in vacuo, no part of the con- 
tents touching it, amountsto a clausus fregit (LORD 





875.—IND. 

13i. — Negligent act.)—CRONIN 
v. Connor, [1913] 2 I. R. 119.—IR. 
Illegal seizure.]—Every ille- 
gal seizure is a trespass.——BARTLETT v. 
HOUSE FURNISHING Co. (1906), 16 Man. 
L. R. 350; 4 W. L. R. 567.—CAN. 

gk. —— Every invasion of private 
property.}—Every invasion of private 
property is a trespass.-—-BOYLE »v. 
ROGERS, [1921] 2 W. W. R. 704: 31 
Man. L. R. 263; affd. 31 Man. lL. Ql. 
421.—CAN. 





(1903), 5 
W. R. 5595 2 


.— CAN, 
ABOYINA 
49 Mad. 
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Sect. 1.—Characteristics. Sects. 2 & 3.] 
ELLENBOROUGH).—PICKERING v. Rupp (1815), 


4 Camp. 219; 1 Stark. 56; 171 KE. R. 70, N. P. 

te gg ds to (1) Consd. Wells v, Ody (1836), IM.& 
Be 452; Lemmon v. Webb ee Roefd. Foulkes 

Scarfe oe 4 Man. & G. Le.  eeeer v. Walters 

(187 ae P. 162. eG: 126 Kenyon ”. ater 
(1865 6 B. & 8. 249; Clifton v. Bury (1887),4 1. L. it. 
21. --—— —- —,]--GIFFORD v. DENT i036), 

ret Sol Jo. 83, 

--—— Bodies exer ee air without 

soacniie ground— Bullets.|— PICKERING v. RUDD, 

No. 20, ante. 
23. 








— -——~,|—CLIFTON v, BURY 
(VISCOUNT) (1887), 4 T. L. R. 8. 

-— Passage of air craft.|—See STREET & 
A@RtAr. Trarric, Vol. XLII., p. 880. 


~—- Trespass ‘to land.|— See Part II., Sect. 1, 
post. 


post. 
-— Trespass to person.|—-See Part IV., post. 

Remedy civil action not prosecution.|——See 
CRIMINAL LAw, Vol. XIV., p. 207, Nos. 1883, 1884. 

-—-— Trespass amounting to crime—Effect on 
right to bring civil action.]-- See, generally, 
AcTION, Vol. 1., pp. 18, 19, 60-866, Nos. 141-145, 
490-545, 

24. Trespass to goods & person-- Separate causes 
of action.] -Damage to goods & injury to the 
person, although they have been occasioned by 
one & the same wrongful act, are infringements of 
different rights, & give rise to distinct causes of 
action; & therefore the recovery in an action of 
compensation for the damage to the goods is no 
bar to an action subsequently commenced for the 
injury to the person.—BRUNSDEN v., LLUMPHREY 
(1884), 14 Q. B. 1. 141; 681. J. Q. B. 476; 51 
lL. T. 529; 49J.P.4; 32 W. R. 944, C. A. 


Aaielalnias x Distd. Macdougall vw. Knight cen). 25 
B. D. 1. Consd. Wilson v. United Counties ey 
1920) A. d. 102 


ee 


Trespass to goods.| — See Part ITI., Sect. 1, 


» Conquer iP nok. TNE 2K. B. 
efd. Serrao v. Nocl ( tee 549 ; readaie i" 
London Road Car Co Oe 4 hb 448; Mid. Ry. 
v. Martin oe 62 L. 2 HK. ae Rose v. Buekett 
ee ), 84 L. T. 670; rere Withy v. Hall (1909), 
65 T. L. RR. Jaa: Isaace v. Salbstein, [1916] 2 kK, B. 139, 
Goldeal Foucard Ve 


Sinclair & 
K. Ord, 


Commerce in eis f191&] 1 
{1923]) 2 K. B. 432; aie oe 102d) Pe. 140; 


Nussian Chamber of 
B. > Ord v. 
Deben- 


nan BU. vor 3 (1925), 13 1. 252. Mentd. Edmonds 
. Robinson 85), 29 Ch. + Stie caren Main Colliery 
Go. v. Mitehol ames 7. Kvans 


sto), 11 App. Cas. 127 
(1897), 77 L. T. 78. 

25. Continuing trespass—-Right to bring succes- 
sive actions.|]-- A. having recovered damages 
against B. for driving hold-fasts into A.’s wall 
in order to support a nuisance brings a second 
action of trespass for the continuance,—-_LAWRENCE 
vy. OBEE (1815), 1 Stark. 22; 3 Camp. 5143; 170 
BH. R. 1465. 

26.  — --—.|—Trespass is the proper remedy 
for wrongfully continuing a building on pitf.’s 
land, for the erection of which pltf. has already 
recovered compensation; & a recovery, with 
satisfaction, for erecting it, does not operate as a 

urchase of the right to continue such erection. 
ere the trustees of a turnpike road built but- 
tresses to support it on the land of A., & A. there- 
upon sued them & their workmen in ‘trespass for 
such erection, & ae ted money paid into ct. in 
full satisfaction of the trespass:—Held: after 
notice of defts. to remove the buttresses, & a re- 
fusal to do so, A. might bring another action of 


25 i, Continuing trespass— Right to 
bring successive actions.j}—An action Dig. 18.—C 
on the case will not He for the con- 
tinuance of trespass; as every con- 
tinuance of the injury is a new trespass, 


Dig. 18-~CAN, MILLIKEN (1833), N. B. 


~~, }— Hoss 
agai). 2 R. & G44; 7 Ss. a 


TRESPASS, 


trespass against them for keeping & continuing the 
buttresses on the land, to which the former re- 
covery was no bar. —Homms v. WILSON (1839), 
10 Ad. & El. 503; 113 EB. R. 190. 


Annotations :—Distd. Pilgrim v. Southampton & Dorchester 
Ry. (1849), 18 ‘ig J. C. P. 330. Consd. Battishill v. Reed 
(18586), C. B. 696. Refd. Collins v. ven (1844), 4 

3B el Ty Pe (1846), 7 ~0. 8. 29°: 

Bowyer "Cook (184 236 ; ican. vs Deardon 
1848), 12 Q. B. 576; Mateos Nowland (1862), 15 
foo. P. C. C. 3 Bringmead v. Harrison (1871), L. R. 6 
GC. P. 584; Konskier ». Goodman, [1928] 1 K. B. 421. 

Mentd. Whitchouse v. Fellowes (1861), 10 C. B. N. 8. 765. 


27. —— -|—In trespass for placing stumps 
& stakes on pltf.’s land, deft. paid into court 40s., 
which pltf. took out in satisfaction of that trespass. 
Pitf. afterwards gave deft. notice, that, unless 
he removed the stumps & stakes, a further action 
would be brought against him:—Held:; the 
leaving the stumps & stakes on the land was a 
new trespass; pltf. was entitled to full costs in an 
action for their continuance after the notice, though 
he recovered Jess than 40s., & the judge refused to 
certify that the trespass was wilful & malicious, 
under 3 & 4 Vict. c. 24,8.2; & the proper mode of 
obtaining such costs was by entcring a suggestion 
on the record, under sect. 3, that the trespass 
was committed after notice.—BOWYER v. Cook 
(1847), 4 C. B. 236; 4 Dow. & LL. 816; 16 L. J. 
(. P. 177; 9 L. T. O. S. 76; 11 J. P. 461; 11 
Jur. 333; 186 BE. R. 496. 


Mnnstalione: ~—Refd. Battishill v. aoe (8% 16), 18 O. B. 696 ; 
Konskler v. Goodman, [1928] 1 kK 


28, .} —A firm of builders & contrac- 
tors, engaged in pulling down the upper storeys of 
a house in a certain street, obtained from the then 
owner & occupier of the adjoining house, No. 87, 
a licence to pull down part of the chimney stack of 
No. 87, in consideration of which they undertook 
to rebuilt it & to make good any damage caused 
to No. 87 in doing any of the works. In June, 
1926, they finished the work of pulling down & 
rebuilding, but they omitted to remove a quantity 
of rubbish which they had allowed to fall on the 
roof of No. 87. In course of time this rubbish, 
being carried down by a drain pipe from the roof, 
choked a gully in the basement of No. 87. In 
July, 1926, pltf. became the tenant of No. 87. In 
Sept. 1926, a heavy storm of rain flooded the 
basement of that house owiny to the gully being 
stopped. In an action by pltf. against the 
builders :—J/eld: defts. were not liable in an action 
of negligence, inasmuch as they owed no duty to 
pltf., who had no interest in the premises at the 
time when their breach of the duty to remove the 
rubbish was committed ; but in allowing the rub- 
bish to remain beyond a reasonable time after their 
work was finished they were guilty of a trespass, 
which was continuing when pltf. became the 
tenant of No. 87, & they were liable on that 
account, —KONSKIER v. GOODMAN (B.), LtTn., 
([1928]1 K. B. 421; 97L. J. K. B. 263; 188 L. T. 
481; 44 T. L. R. 91, C. A. 

29. Trespass by relation—Act lawful at time of 
commission.}—The rule that a party cannot be 
made a tres a seat by relation is only applicable 
where the act complained of was lawful at the time. 
—THARPE v. STALLWOOD (1843), 5 Man. & G. 760 ; 
1 Dow. & L. 24; 6 Scott, N. R. 715; 12 L. J. 
C.P.241; 75. P. 400 ; 7 Jur. 492 ; 134 B. R. 766 ; 
sub nom. SHARPE v. StaLttwoop, 1 L. T. O. 8. 110. 


Annotations :—Consd. Litchfield v. Ready (1850), 5 Exch. 
939. Apprvd. Ellicott v. Boynton, [1924] 1Ch.236. Refd. 
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Foster v. Bates Tf 12 ie & W. 226; Welchman v. 
8 8 (1849), 18 L 211; Barnett v. Pechrip 
(1855), 11 Exch, 19 ; "Int a Uoede of Pryse [1904] P. 301; 
Ocean Accident & Guarantee Corpn. v. lford Gar Co., 
{1905]2 K. B. 493 ; Isaacav. Hobhouse, [1919] 1 K. B. 39K. 


Trespass to land.|—-See Part IT., Sect. 3, 


sub-sect. 3, post. 

— — Administrators.|—See Exrcutors, Vol. 

XXIII., pp. 69, 70, Nos. 532-535. 

30. Trespasser not devoid of remedy for injury.]|— 

A trespasser may have a right of action for an 

injury sustained whilst in the act of trespassing.— 

BARNES v. WARD (1850), 9 C. B. 392; 19 L. J. 

CG. P. 195; 14 Jur. 334; 137 BE. R. 945. 

A nnotalions | -—-Distd. M.S. & Th, Ry. v. Wallis (1854), 14C. B. 
213. Apld. R. v. pene so) Le. vie Ca, 567. Expld. Murle 
v. Grove (1882), 46 J. P. BO0; efd. ar acenuey: Sout 
Yorkshire Ry. & Bron Du 0. (1859), 4 H. 6 
Hounsell v. Ginyth 1860), TC. B oN, 8.731; Hikes. South 
Yorkshire Ry. & River eae Co. (ree) 3B. & S. 244; 
Robbins v. Jones SAL 15 O. B. N.S. 221; Williams v, 
Groucott (1868 4B. 149; Stansteld v. Bolling (1870), 
22L. i. 799; Orr ane V. Colquhoun (1877), 2 2 App. Caz, 
839; Wright v. Mid. tel (1884), 51 1. T. 539; Silverton v, 
Marriott (1888), 59 61; Por aa 3 Ae Noukes, [1894] 
2Q.B. 281; eee Walken? (1909] 2 K. B. 433. Mentd. 
Arnel! v. L. "& N. . Ry. (1852), 12 C0. B. ions Ricketts v. 
Kast & West India Docks & Lirmingham Junction Ry. 
(1852), 19 lL. T. S. 109; Cornwell v. wetropoltan 
Sewers Comrs. (ibs, 10 Exch. 771 ; Corby v. Hill (1858), 

. B. N.S. 556; Cornman v. Eastern Counties Hy. 

59), 20 T. J, Ix. 94; Marfell v. South Wales Ry. 

(1860), 29 L. J. C. P. 315; Fisher », Prowse, Cooper ¥. 

alr oe 2B. & 8. 770 Witherloy v. Regent? 8s Canal 

Co. Sea 2C. R.N. Obrby v. Ryde cot Geo" 

10 Jur 8S. 1048; Hadley v. euyier CC ane: a 

CG. PR. BS carey p eSB (1878), 1 ye 314; Pearon 

v. Cox (1877), 2 ‘ D. aia Borough v. 

ETT tmp eae oad s App. oe » 46: Owen v, De Winton 

jeer 58. A.-G,. v. Itoo, {1915] 1 Oe 235; 
ne v. South yee eee Gas (o., [1916] 1 K. B. 33. 


Nulsance & trespass’ distinguished. ie See 
NvuISANCR, Vol. XX XVI., p. 165, Nos. 70-73. 





Sect. 2.—LIABILITY FOR TRESPASS. 

Persons under disability —- Infants.]|—See INn- 
oe Vol. XXVIII, pp. 178-180, Nos. 381- 
‘ 95. 

—-—- Married woman.] —Sce HusBanpn & WIFR, 
Vol. XXVIT., p. 215, Nos. 1867-1871. 

— Lunatics.|—See Lunatics, Vol. XX XTIT., 
p. 141, No. 187. 

Public authorities .|-—See PuBLIC AUTHORITIES, 
Vol, XXXVITI., pp. 61-74. 

Surveyor of highways.|—See Hitanways, Vol. 
XXVIT., pp. 449, 450, Nos. 1658-1659. 

Liability for acts of others— Principal & agent. |— 
See AGENCY, Vol. I., pp. 603, 604, Nos. 2331-2337 ; 
&, generally, p pp. 418 et seq. 

———— Carriers.|——See Carriers, Vol. VIII., pp. 
109, 1138-115, Nos. 736, 764—770. 

—- Corporations. \—See CORPORATIONS, Vol. 
XIII, p. 404, Nos. 1258-1260. 

Distress. |—See Distress, Vol. XVIIL., pp. 
386-398. 

Execution.|—-See EXECUTION, Vol. XXI., 
pp. 456-468, 542-555. 

— Executors .|—See ExEecutTors, Vol. XXIV., 
pp. 647, 648, Nos. 6739, 6740. 

Husband & wite. ]—See HUSBAND & WIFE, 
Vol. XXVII., p. 215, Nos. 1861-1871. 

Master & servant.|—See Mastper & 
SERVANT, Vol. XXXIV., pp. 135, 136, 147, 148, 
Nos. 1044~1055, 1155-1165, &, generally, pp. 
125-149, Nos, 964- 1172, 








PART I. SECT. 8. 


811. General rule— Joint & several 
Hability.}—In trespass against several 
sees a wend le upon the land Nr 

) 
Hable.” though® the acts Ot apenas oe 


arts of t 





GRANTHAM ¥, 


csoeer yh i ate committed on different 
land.—FERGUSON v, SAVOY 
1858), 9 Ne B. R. (4 All.) 263,—CAN. 


$1 it. —— bt 
each deft. is Hable for the 
occasioned to pitf. by the joint act.— 
SEVERS 
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Public authorities.|—See Pusiic AUTHO- 
RITIES, Vol. XXXVIIT., pp. 74-77. 
Prison governor & aur ak ee PRISONS, 
Vol. XXXVII., p. 557, Nos. 13, 1 
Liability for acts of animals. |\—See ANIMALS, 
Vol. ITI., pp. 223-229, 233, Nos. 154-197, 218. 
Joint ‘trespass ]—See Sect. 3, post. 








Sect. 3.—JOINT TRESPASS. 
Joint tortfeasors generally.|—See Tort, Vol. 
XLII., pp. 975-983. 
31. General rule—Joint & several Mlability.|— 
BEADE v. ORME (1610), Noy, 186; 74 E. R. 1099. 
3 .|—(1) Release to one trespasser 





discharges all. 

(2) If there be two disseisors of lands, & the 
disseisee releases all his right to one of them, it 
being a joint disseisin & trespass, the release shall 
hold his companion out.— COCKE v. JENNOR (1614), 
Hob. 66; 80 FE. 8. 214. 

Anmotations :—-.18 i 1) Apld. Howe »v. 
ae L. RR. 781. eid. Pennington v. er (183s )> t 
eM 402; geoes. Mayeu, [1892] 2 Be 5 AS 
1a (2) Reta. Lacy v. Kinaston (1701), 1 lid. oe “ag8. 

33. ---—~  ./—In all cases of trespass, the 
action is joint & several & pltf. is not obliged to 
confine himself to trespasses committed  in- 
dividually ; for the act of one is the act of all, & 
the act of all is the act of each (Woop, B.).— 
aoe v. MORGAN (1816), 2 Price, 126; 116 4. R 


Anns ‘~ Apld. Jones v. Simpson (1830), 1 Cr. & J. 
174. Refd. Bax v. Jones (LHT7), 5 Price, 168. 


34. -—- -—.]—If A. imprison R., &, in con- 
tinuation of that imprisonment, A. deliver B. into 
the charge of C., who keeps B. in custody, the acts 
& declarations of C. are evidence against A., in 
an action for false imprisonment. 

Pitf. who brings an action for false imprison- 
ment against several defendants jointly, may 
either recover against all for any joint act of 
imprisonment committed by the whole of them, 
or may give evidence of an act of imprisonment 
committed by one, two, or more of the number, 
& recover against such deft. or defts. only (GAR- 


Oliver (1908), 24 


row, B.).—VPOWELL v. HODGETTS (1826),2 CC. & DP. 
432; 172 BK. R. 196, N. P. 
35.—-  —.)- ‘A sailor who had lodged for 


some weeks at a public-house, & also received 
advances of cash from the person who kept it, 
having been paid his wages in the presence of the 
father of the publican, went to the house of the 
latter, & there, after drinking some spirits, became 
intoxicated, & fell asleep. The father of the 
publican, in his son’s presence, desired a young 
woman, an acquaintance of the sailor, to take the 
money out of his pocket, which she did, & laid it 
on the table. It was £13 17s. 6d. The publican 
took it up & said he would keep it till the man got 
sober. The father told her to say, when the 
sailor awoke, that his money was lost. The 
publican said she had_ better be there in the 
morning when he scttled with the sailor. When 
he awoke & asked for his money, the father said 
it was all right till the morning. After this, by 
desire of the sailor, £1 in silver was given to the 
young woman out of the moncy, & the next morn- 


ing, on his applying for the remainder, he was 


U. CG. RR. 469. —CAN. 

31 iti. -}The lability of joirt 
wrongdoers in tort is joint - several, 
but this igs not an inflexible rule.— 
KAMALA PROSAD SUKUL : KISHORI 
MOHAN PRAMANIK (1927), J. L. R. 55 
Calc. 666,—-IND. 





In joint trespasses 
damage 


(1866), 25 
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sect. 1.] 


offered 2s. & some copper as the balance, after 
deducting what he owed the publican :—Held: 

a joint action of trespass was maintainable against 
both the publican & his father, & the sailor was 
entitled to recover the whole amount taken from 
him without any other deduction than that of the 
£1 afterwards given to the woman.—PEDDELL v. 
ee (1837), 8 C. & P. 3373 1738 H.R. 621, 





36. Action for trespass at particular time—De- 
fendants present at different times—-Duty of plain- 
tiff to elect.|—In a joint action of trespass pltf. 
should go for one trespass done at the same time, 
in which all were implicated; & if he goes for 
a trespass done at a time when all were not present 
he shall not afterwards be allowed to go for a 
time when they were.—SEDLEY v. SUTHERLAND 
(1800), 3 Esp. 202 ; 170 K. Rt. 588, N. VY. 
Annotations: -Consd. Green v. Klgic (1843), 5 Q. B. 99. 

Refd. Codrington v. Lioyd (1838), 3 Nev. & pb. K. B. 442; 

Howard v. Newton cae 4), 2 Mood. & R. 509: Rundle v. 

Little (18414), 6 Q. B. 4174 

37. -— —— ——— 7: ~(1) Where a distress was 
put into pltf.’s premises yan rent on the 13th, & 
on the fifth day after, the 18th, pltf. entered into 
an agreement, whereby, in consideration of the 
landlord giving her the furniture distrained for 
rent, she undertook to give possession of the 
premises on or before one week from the date 
thereof, that is, by the 25th :—Held: such agree- 
ment amounted to leave & licence, which covered 
the alleged trespasses of breaking & entcring, 
stopping chimneys, taking keys, etc., committed 
after the 25th. 

(2) When an action is brought for trespasses, 
alleged to have been committed within a certain 
time, which may have been committed within 
such time by some, but cannot possibly have been 
committed by all defts., pltf. must make an 
election, & proceed cither for that sct of trespasses 
which may have been committed by some, or by 
all; he cannot proceed against all, for those 
trespasses which could be committed only by some. 
—FELTHAM v. CARTWRIGHT (1839), 5 Bing. N.C. 
569; TScott, 605; 91. J.C. P. 673; 3 Jur. 606 ; 
132 H.R. 1219. 

38. Person inducing others to trespass——Not com- 
mitting trespass himself.|——-Where a person gocs 
out sporting with his friends, & purposely leads 
them on to another’s land, he is equally guilty 
of a trespass, although he may remain off the land 
whilst his friends go on it. —HILLv. WALKER (1806), 
Peake, Add. Cas, 234; 170 I. R. 256, N. P. 

39. Necessity for suing all parties.|;——Where B. 
commits a trespass on land of A., by the direction 
& for the bencfit of C., & A. sues B. alone, the ct. 
will not order C. to pay A.’s costs. 

There is a material distinction between an action 
of trespass quare clausum fregit & an action of 
ejectment. In ejectment no person is allowed to 
defend as tenant but the party in actual possession ; 
in trespass, all the parties may be sued. Before 
the writ issues pltf. should take the trouble to 
inquire what parties are chargeable with the 
trespass of which he complains (LORD TENTERDEN, 





TRESPASS. 


C.J.).—_BERKELEY v. DEMERY (1830), 10 B. & C. 
113; 6 Man. & Ry. K. B. 442; 109 KF. R. 393. 


Aiinilalions: -—Refd. Lloyd v. evans (1837), Will. Woll. & 
Dav. 50; Kvans v. ltoas (1842), 2 Q. B. 334. 


40. Evidence—Judgment by default against one 
defendant—Evidence to affect others only required.| 
—In trespass against several, if any suffer judg- 
ment by default, pltf. need only give evidence to 
affect the rest. It is matter for the jury whether 
the trespass proved be the same as that con- 
fessed, but pltf. cannot be non-suited.—HARRIs v. 
BUTTERLEY (1776), 2 Cowp. 483; 98 E. R. 1199. 

41. —--- Where justification that defendants 
acting in aid of civil authority-—In dispersing 
riotous assembly.|—Trespass by A. against B., C., 
D. & K. Plea, not guilty, & justifications (inter 
alia) that defts. were acting in aid of civil authority 
in executing a warrant, & also in dispersing a 
riotous & unlawful assembly, at which A. was 
present, etc. 

A. proves that he was struck by B. whilst he & 
C., D. & E. were acting with a common object, 
as the members of a yeomanry corps of cavalry ; 
he cannot go into evidence to show that other 
individuals were Sate on that occasion.— 
REDFORD v. BIRLEY (1822), 1 State, Tr. N.S. 1071 ; 
3 Stark. 765 171 H.R. 773, N. BP. 

Annotations : — Retd. rR. v. O ‘Connell aac 1 Cox, Cc. C, 

oe R. +. Willlains & Vernon (1818), 6 State Tr. N.S. 

Jv. 

42, ~ -—- Words of defendant indicating liability. | 
—A party of eight persons hired a carriage & 
four horses with two post boys for the day, to go to 
Hpsom races. Deft., one of the party, was seated 
on the box, & could see what the post boys were 
doing. They left the line of carriages, without any 
directions to do so, & without deft.’s interfering 
to prevent it. In making an attempt to cut into 
the line again pltf.’s gig was upset. In answer to 
a demand for the name of the owner of the carriage, 
& the master of the post boys, deft. said he would 
be responsible. Three weeks afterwards, he said 
the accident was occasioned by pltf.’s fault, & 
that he had intended after they had got into the 
line to have pulled up & Ict pltf. in in front of them : 
—-Held: in an action of trespass, upon this evi- 
dence deft. was liable as a co-trespasser, as present 
at & sanctioning the wrongful act of the post boys ; 
& in such action it was immaterial whether the 
relation of master & servant existed between them 
or not.—M‘ LAUGHLIN v. PRYOR (1842), 4 Man. & G. 
48; 4 Scott, N. R. 655; 1] Jl. J.C. VP. 169; 6 
Jur. 372 ; 134 BK. R. 21. 


Annotations :—Refd. tai v. Gray (1845), 1 C. B. 578; 
Gordon v, ol (1849), 4 Exch. 365; Pidgeon v. Legge 
(1857), 21 J. P. 7433; Holmes t. Mather ers lL. R. 10 
Exch. 21; Y peroeniie Right Soc. v. Mitehell & Booker 


(Palais do Danse), [1924] 1 K. B. 762. Mentd. Falcon v. 
Famous Players Film Co., [1926] 1 K. 13. 393. 


43. Proof of joint trespass —Right to abandon 
joint trespass after proof—-To prove different tres- 
pass by one defendant.!—In an action of trespass 
against several, pltf. having proved a joint trespass 
committed by all defts. cannot waive that, & 
give evidence of another trespass committed by 
only one deft.—TaitT v. HARRIS (18338), 6 C. & P. 
73; 1 Mood. & R. 282; 172 E.R. 1151. 

Annotation :—Refd. Hitchen v. Toale (1837), 2 Mood. & Rf. 30. 

44. Release to or satisfaction against one— 


441. Release to or satisfaction against 
one—-Discharge to all]—Where pltf. 
by his own act, as by a reference & 
an award, has knowingly discharged 
one of two joint trespassers, he cannot 
bring an action against the other.— 
ye es HaM (1849), 5 U. C. R. 292.— 


j. Separate owners.) — Separate 
owners of herds of cattle running 


together on land owned jointly cannot 
be sued jointly for trespasses by cattle. 
-—OSBORNE v. RuDY (1864), 3 N.S. W. 
8. C. R, (u.) 291.— AUS. 


k. Evidence—-Sufficiency of proof.\— 
Where there are a number of efta. 
in an action of trespass, & plitf. proves 
an act of trespass against some & not 
against all, & then goes on to prove 
another act against others of defts. not 


implicated in the first act proved, he 
must be taken to have abandoned the 
first act & be confined to the last act 
pee —MALONEY v. PURDON (1847), 
5 N. B. R. (3 Kerr) 515.—CAN. 


--—-In trespass against 
several, if pitf. prove a cause of action 
against, all upon one count, & attempts, 
but fails in proving, a socond trespass 
on another count, proving it against 


Part IJ.—TRespass to LAnp. 


Discharge to all.J—LrenpaLu & PINFOLD’S CASE 
(1584), 1 Leon. 19; 74 E.R. 18. 

45. |\—ANnon. (1585), 3 Leon. 122; 
74 E.R. 580. 











46. ———.|---COCKE v. JENNOR, No. 32, 
ante. 
47, ——— -—-—.]—-RAWLINSON v. ORIETT (1689), 


Carth. 96; Holt, K. B. 1; Comb. 144; 1 Show. 
75; 90 E.R. 661. 


Annotations ; ~Refd. Wade v. Stiff (1827), 1 Moo. & P. 26. 
Mentd. Henry v. Goldney (1846), 15 M. & W. 484. 


48. Trespass of separate kinds—Trespass to goods 
by one—Trespass to person by others—Validity of 
joint judgment.]—-CuTswortTu’s CASE (1672), Sty. 
1533; 82 K. RR. 605. 

Annotation :—Mentd. A.-G. v. Ruck (1856), 11 Exch. 763. 

49. Plea of tenancy in common—Between plain- 
tiff & other defendant.|—-In trespass against two, 
one deft. cannot plead a tenancy in common 
between pltf. & other deft.; but if he do, a 
replication of sole seisin traversing the tenancy in 
common, may conclude to the country.—HAYWwoon 
@. Davis (1702), 7 Mod. Rep. 101; 1 Salk. 4; 87 
BK. R. 1726. 

Annotation :-—Mentd. Street v. Hopkinson (1736), 2 


1055. 


50. Licence to one defendant —Discharge to all.| 


Stra. 
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—Briaes v. BENGER (1724), 2 Ld. Raym. 1372; 
02 BB. 1. 304. 

51. Justification by one joint trespasser—Reply 
thereto—Rejoinder embracing all trespassers.|— 
Trespass against threc, for assault & battery. 
Plea, not guilty, by all; & by one a justification in 
defence of his freehold. Replication, that he used 
more force than was necessary. Rejoinder, that. 
all defts. did not use more force than was necessary. 
Demurrer & joinder :—Held: the replication was 
good, & the rejoinder bad.—Morkow v. BELCHER 
(1825), 4 B. & C. 704; 7 Dow. & Ry. K. B. 187; 
41. J.0.8. K. B. 42; 107 BE. BR. 1223. 

52. Non-suit as to one-——Verdict against re- 
mainder.|—In a joint action of trespass against. 
several defts. there cannot be a non-suit as to one 
& a verdict against the others.—KEVETT 1. 
BROWNE (1828), 2 Moo.&P.18; 61.7.0. 8.C. P. 
194, 

53. Party assenting to trespass—-Whether joint 
trespass—--Party taking benefit of trespass.|— 
WILSON v. BARKER, No. 475, post. 

Joint trespass by husband & wife.] — See 
IiusBannd & Wirr, Vol. XXVII., p. 215, Nos. 
1870, 1871. 

Assessment of damages.] —See DAMAGES, Vol. 
XVITI., pp. 162, 163, Nos. 619-644. 





Part Il.—Trespass to Land. 


Srecr. 1.—WHAT CONSTITUTES. 
SUB-SECT. 1.—IN GENERAI. 


54. Every invasion of property—-Although no 
damage caused.|—If another ride in a pathway 
in my land I may have an action, because it is 
an invasion of my property & an injury to my right 
(Hout, C.J.).—ASHBY v. WHITE (1703), as reported 
in 6 Mod. Rep. 45, 54; 2 Td. Raym. 938, 955; 
i: a R. 810, $16 3; on appeal, 1 Bro. Parl. Cas. 62, 


Annotations : -Consd. Embrey v. Owen (1851), 6 Exch. 353. 
Apld. Nicklin v. Williams (1854), 10 Exch. 259; Neville 
» London Mapress Newspaper, [1919] A. ©. 368. Distd. 
Manton % Brocklebank, [1923] 2 kK. LB. 212. Refd. 
Kendall v. John (1708), Fortes. Rep. 104; Chapman v. 
Pickersgill (1762), 2 Wils. 115; Harman v. Tappenden 
(1801), 1 Kast, 555; Williams v. Mostyn (1838), 4 E & W. 
145; Rochdale Canal Co, v. King (1851), 14 Q. B. 135 ; 
Hotherby vw. Met. Ry. (1866), L. R. 2 C. P. 1883 Smith 
v. 'Thackerah (1866), L. RR. 1 C. P. 564: Morgan v. Mot. Ry. 
(1868), 37.\L. J. C. P. 265; Metropolitan Board of Works 
* McCarthy (1874), . R. 7 H. li. 2133; Wood v. Woad 


some of defts. only, he is nevertheless 
entitled to recovor for the trespass 
first proved.—WaTSON v. RIORDEN 
(1837), 5 O. 8. 8322.—CAN, 














GARRIGLE (1863), 15 N. B. R. (2 Pug.) 
62.—CAN. 
o. Liability for taking & 


. 1). 333; Allen v. Flood, [1898] A. C. 13 Clark +, 
London General Omnibus Co., [1906] 2 K. B. 648; 
Hammeorton v. Dysart, [1916] 1 A. ©. 57; Wold-Blundell 
v. Stephens, 192M A. @. 956; Kiverett v. Ryder (1926), 
135 L. T. 302. entd. R. v. Paty (1704), 2 Ld. Raym. 
1105; WR. v. Loggen & Froome (1718), 1 Stra. 73; Selwyn 
v. Honeywood (1744), 9 Mod. Rep. 419; Myddelton v. 
yarn (1716), Willes, 597; R.v. Midhurst Borough (1750), 
1 ils. 283; RR. wv. Montacute (1750), 1 Wm. Bl. 60; 
Milward r. Serjeant (1786), 14 Kast, 60,n.; Drewo v. 
Coulton (1787), 1 Kast, 563, n.; KR. v. Pasmore (1789), 
3 Term Rep. 199; Schinotti v. Bumsted (1796), 6 Term 
Rep. 646; VYewkesbury Corpn. v. Diston (1805), 6 East, 
438; Burdett v. Abbot (1811), 14 Kast, 1; Cullen v. 
Morris (1819), 2 Stark. 577; Stockdale v. Hansard (1839), 
9 Ad. & El. 1; Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 
951; Hampden v. Macmullen (1843), 3 Notes of Cases, 
Supp. i; arnett v. Maitland (1847), 16 M. & W. 257; 
Pryce v. Belcher (1847), 4 C. B. 866; KR. uv. James (1850), 
3 Car. & Kir. 167; Crouch v. L. & N. W. Ry. (1834), 14 
C.B. 255; Hr p. Mawby (1854), 18 Jur. 906; ‘Tozer v. 
Ghild (1857), 7 K. & B. 377; Bradlaugh v. Erskine (1883), 
47 L. T. 618; Ratcliffe v. Kvans, [1892] 2 Q. B. 524; 
Chaffers 7. Goldsmid, [1891] 1 Q. B. 186; I. It. Comrs. v. 
Joicey (No. 1), [1913] 1K. B. 445 ; Simmonds v. Newport 
Aberearn Black Vein Steam Coal Co., [1921] 1 K. B. 616. 


aes L. R. 9 Exch. 190: Bowen v. Wall (1881), 6 
Q. 














will lie for injury to a right, though no 
appreciable damage.—-WARREN _ ¥. 


carrying DESLIPPES (1872), 33 U.C, It. 59.—CAN. 





m. Proof of joint trespass —~ Right 
to abandon joint trespass after proof.}— 
In trespass against three defts. for 
taking away logs, which taking 
occupied several successive days, pltf. 
proved a joint trespass against all defts. 
during the first two days, after which 
one of defts. went away; a verdict 
having been found against the other 
two:—Held; the trespasses were not 
sO separate & distinct as to require 
pith to abandon the joint trespass 

efore giving evidence of the trespass 
ne , eee * er Getto a NRON v. 
4p GaN 59), 9 N. B. RR. (4 AIL) 
_n. What must be proved —To fis 
fee tad on co-trespasser.]—To make a 
deft. liable as a co-trespasser it must 
appear, either that the trespass was 
cominitted by his direction, or that it 
was done for his benefit & that he 
adopted the act.—HoLpER v. Mo- 


away logs-—Separate cutting of logs.jJ— 
lf two persons enter on land wrongfully 
& cut down trees separately, but unite 
in taking them away, by removing 
obstructions in the roads, they are 
jointly Hable for the taking & carrying 
away, but not for the cutting.—KEEN 
vw, SEYMOUR & NEALIS (1864), 11 
N. B. Wl. (6 All.) 44.—CAN. 

p. Whether one joint trespasser may 
be acquitted dc: other convicted.]—~In 
a joint action of trespass one party 
may be acquitted & the other con- 
victed.—CAMPBKELL v. KrMP (1866), 
16 C., P, 244.—CAN. 


q. Evidence given of separate tres- 
passes— Whether right of action for 
joint trespass abandoned.) — GAGNON 
v. CITAPMAN (1879), 18 N. B. RR. (2 
P. & B.) 440.—CAN. 


PART Il. SECT. 1, SUB-SECT. 1. 


541. Hvery invasion of B Aed thd ake 
Although no damage caused.j—Action 


54 ii. —- -J—Where deft., a 
claimholder in a mine, fired a charge 
of dynamite close to the boundary of 
his claim, & in consequence brought 
down a quantity of the ground of pltt., 
a neighbouring claimholder, & broke 
his boundary wall:—/eld: — this 
amounted to a trespass entitling pitt. 
to nominal damages, though done 
unintentionally without causing actual 
damage, & without any negligence or 
improper method of blasting. ---STAN- 
DARD DIAMOND MINING Co. v. COM- 
PAGNIE FRANCAISK (1886), 4 H. C. 
29,.—S. AF, 

r. Killing kangaroos on other 
person’s property. j— VAUGHAN v. GOOCH 
(1927), 29 W. A. L. R. 34.—AUS. 

t. .J— Where in an_ original 
survey an allowance for road had been 
made between certain lots, & after- 
wards, before 1810, patents were issued 
making the allowance between other 
lots :—Held: the grants must prevail, 
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Sect. 1.—What constitutes: Sub-sects. 1 & 2. Sects. 


2&3: Sub-sect. 1, A.] 

55. ——,! -- By the law of England 
every invasion of private property, be it ever so 
minute, is a trespass (LORD CAMDEN, C.J.).— 
EINTICK v. CARRINGTON (1765), 2 Wils. 275; 19 
State Tr. 1029, 1066; 95 EK. R. 807. 

Annotations :—-Refd. Howard v. Gosset (1845), 10 Q. B. 
359: Dillon v. O’Brien & Davis (1887), 16 Cox, C. C. 245 ; 
Jones v. German, [1896] 2 Q. B. 418. Mentd. Gosset »v. 
Howard vies 10 WY. B. 411; Harrison v. Kush (1855), 





56. -—----- —.]—A., being possessed of a portion 
of a lammas field over which a right of common 
existed part of the year, took down the customary 
post & rail fence containing gaps through which 
the commoncrs’ cattle might pass, & built a wall, 
with a single doorway, at which they might enter 
& return :—Held: this was an encroachment. 
One farthing damages will sustain the verdict for 
pltf. in an action of trespass.— KITCHEN v. KNIGHT 
(1824), M‘Cle. 373; 148 KH. R. 156. 

57. Abuse of legal right.} Russenn (LADY) v. 
Norrinanam (LORD) (1606), as reported in Moore, 
K.B. 786; 72 HK. R. 906, 


Annotations :-—Refd. Wemmings v. Stohe Poges Golf Club, 
{1920] 1 K. B. 720. Mentd. Rutland’s Case (1609), & 
Co. Rep. 55a; RR. v. Soley (1707), 2 Salk. 694. 


58. —-—.| -Where a party claims a right to use 
aw piece of ground belonging to another for a lawful 
purpose, he must use it for such purpose in a 
lawful & proper way, otherwise he will be con- 
sidered a trespasser.—VitcH v. Frrem (L797), 2 
Hsp. 541; 170 B. Wl. 449. 

59. -| -Where comrs., under an Act of 
Parliament, have taken a piece of land into a 
turnpike road, the legality of which conduct is 
disputed :—-Held: ejectment would not lie for 
the recovery of the land so alleged to be illegally 
taken possession of by the comrs., for it is impossible 
for the ct. to consider either of the comrs. in the 











& pltfs., to whom one of the former 
lots belonged, could recover for a 
trespass on that part of his Jot claimed 
ag an allowance for road.—FIKLD v. 
KEmr (1834), 3 O. 8. 374.—CAN. 

u. ——.]— BOULTON v. SHAND (1853), 
10 U. OC. it. 351.—CAN. 

a. ——.J—Ross v. WUNTER (1882), 
78. C. R. 289.—CAN. 

b. -]—GRAND JUNCTION Ry. Co. 
% MIDLAND Ry. Co. (1882), 7 A. it. 
681.—CAN. 

6. .—Deft. went on pltf.’s field 
to cut hay without the latter’s per- 
mission. The field was laid out in 
lots. Deft. removed a number of 
survey posts, necessitating a re- 
survey :—Held : deft. liable in 
damagesa.— OLIPHANT v, FISHER (1909), 
12 W. L. R. 636.—CAN. 

571i. Abuse of legal right.|}—Where a 
statute gave oe to oertain persons 
to enter on lands near a bridge to 
quarsy stone to repair the bridge, 

oing no unnecessary damage therein : 
—Held: any abuse of power by excess 
was punishable in trespass.—MYERS 
v. HOWARD (1834), 4 O. 8S. 113.—CAN. 

57 if. ---A party who enters 
upon & takes possession of land to | 39 
which he has a right, may maintain 
trespass against a person who, being in 

ossession at the time of entry, wrong- 
ully continues upon the Jand.— 
McDONALD v, SUTHERLAND (1855), 2 
N. 8. R. (James) 363.—-CAN. 

57 iti. .-}-A surveyor sued in 
trespass cannot justify an en upon 


allowances, 


TAYLOR v, 








109.—CA 


57 vi. 
without any 





]tf.’s warning, 


used :--- Held : 








67 vil. 


57 Ix. 








the double-front system of survey, 
did not correspond or meet in any 
point, & land was taken Dy the muni- | in 
cipality from pltf.’s lot, in 

make a road to juin the side line road 
without the passage of 
any bye-law for the purpose :—Jeld : 
there was no power so to do, & trespass 
would lie against the municipality.— 
ERULAM TOWDSHIP MUNI- 
yes CoRPN. (1870), 21 C. BP. 154.— 


67 v. ——.]—DEVER 1. 
Boom TE Sa 14 N. B. OR. (1 Pug.) 


.+—Deft., a pathmaster, 

instructions from 
municipal council, & in defiance of 
threw down piltf.’s 
ences & ploughed up his land, in order 
to open up streets which were laid down 
on a plan of part of pltf.’a land, made 
by a former owner, & found in the 
registry office: but it was not marked 
registered or filed, no sale was shown 
to have been made according to it, & 
the streets had never beon opened or 
deft. was not acting 
within his jurisdiction, & was liable in 
ee aa v. WILLIAMS (1876), 
» C. R. 580.—CAN. 


.}—Picrovu ScHOOL TRUB- 
TERS v. CAMERON (N. &.) (1879), 2 
S. C. li. 690.—CAN. 

67 viii. ——-.—D 
23 Cc. L. T. 70.—CA 
——.J— FoLuy vv. 
QU'APPELLE MUNICIPALITY (1910), 15 
W. L. R. 264.—CAN 


ALU: Cook (1903), 


TRESPASS, 


light of a ‘‘tenant in possession,” on whom 
notice of the action must be served by the lessee 
of pitf. in such an action. Semble: the proper 
renicdy of the party is by an action of trespass 
against the comrs.—Dok d. SMITH v. RoE (1839), 
3.3. P. 754. 

60. Breaking & entering-—-What amounts to.]|— 
In an action of trespass for breaking & entering 
pltf.’s apartment, it apa that pltf. had taken 
furnished lodgings in deft.’s house for a term. & 
that the only entrance to them was through deft.’s 
street door & lobby; & the evidence to show the 
breaking & entering by the deft. was, that before 
the term had expired deft. had prevented pltf. 
from entering the house, telling him he should no 
longer have the apartments:—leld: (1) this 
was sufficient evidence for the jury to infer a 
breaking & entering of the apartments by deft. 

Pitf., by the permission of deft., had placed a 
brass plate, with his name upon it, on the outer 
door; & the declaration, after alleging the breaking 
& entry into the apartments, alleged that during 
the time aforesaid, to wit, etc., deft. removed & 
took a certain brass plate from the outer door of 
the dwelling-house, & kept it so removed, ctc. 
Deft. pleaded (inter alia), that plitf. was not 
possessed of the brass plate. There was no evi- 
dence, & no point made at the trial, as to whether 
or not the plate was affixed to the door :—-/Teld : 
(2) it must now be assumed that it was not aflixed, 
& trespass would, therefore, lie for the removal of it. 
Qu.: whether it would have lain if it had been 
proved to be affixed; (3) the removal of it was 
sufficiently charged in the declaration, as against 
deft. who had pleaded to it, as a distinct trespass, 
& not as aggravation only.—LANF v. D1Txon (1847), 
3C,B.77 3 161. S.C. P.129; 8L. TT. 0.8. 316 ; 
11 Jur. 89; 186 KB. RK. 3811. 

Annotation : —As to (3) Consd. Curlewis v. Laurie (1848), 12 

Q. LB. 640. 


oe is rt re i 


57 xii. ——.}--A private individual! 
cannot justify an injury to property 
the possession & enjoyment of 
another upon the mere ground that 
such property was a public nuisance.—- 
McLOUGHLAN ¥. ARTIN (1864), 5 
Nfld. L. R. 44.—NFLD. 


57 xiii. .}~Where deft., a road 
comr., cut & damaged the roots of 
trees of a pets ctor abutting on the 

ublie road whilst in the course of 
evelling the same & undermined his 
foneo. In an action for da eB i— 
Held: os the trees were planted since 
the road was constructed, there was 
no Nability, as the owner should have 
guarded against their roots intruding 
on the highway.— Evans vw. BELL 
(1891), 7 Ni a. I. R. 564.—NFLD. 


57 xiv. .}—A private road leading 
from a public road to miners’ houses 
to a coal pit, which was in the 
exclusive possession of the tenant of 
the colliery & of his workmen as 
inhabitants of the houses was entered 
upon against the remonstrances of the 
coalmaster by a number of Die ceters 
for the purpose of dissuading the 
miners from working on a certain day. 
In a petition by the coal masters, 
raying that the picketers should be 
nterdicted from trespassing on the 
road, defenders aasertod their right to 
use the road as they had used it :— 
Held: the use made by the picketers 
of the road was a trespass.—MERRY & 
CUNINGHAME v. AITKEN (1895), 22 
R, (Ct. of Sess.) 247; 32 fe. L. R. 178; 
28. L. T. 423.—SCOT. 





order to 





SoutTH BAY 


the 





SOUTH 





the lands of one neighbour for the : d. L L ter. 

purpose of making a mere private 57x. ———.]—CLARK . MILLIGAN, | 9 ranaoter was ecnioced My date. 

survey for another neighbour. -TURN- [1920] 1 W. W. R. 1044.—CAN, to build a dam, deft. to supply the 

BULL. v. MONAUGHT (1864), 14 C. P. 57 xi. ——.]—-JUKES v. MISKELLY, | necessary timber, the same to be cut 

3T5.—CAN., 1923) 2D. L. R. 661; 33 Man. L. R. | & hauled by the contractor, & the 
67 iv. —-——.}--Where half lote, under 7; 1923} 1 W. W, RR, 1057.—CAN, contractor wrongfully trespassed on 


Part I].—TRespass to LAnp. 


61. Exercise of statutory duty.|—-Where the 
legislature has imposed on any persons duties 
the discharge of which requires entry on lands, 
these duties are imposed irrespective of the owner- 
ship of the lands in question, & acts done in duc dis- 
charge of such duties do not constitute a trespass. 
—WesTtT HARTLEPOOL CoRPN. v. KOBINSON (1897), 
75 L. T. 677; 615. P. 200; 45 W. R. 3123; 13 
T. L. R. 182; 41 Sol. Jo.257; affd.,77 L. T. 387; 
62J.P.35; 46 W. HR. 218; 147. L. R. 18, C. A. 
Annotation :—Mentd. Ite Stoker & Morpeth Corpn. (1914), 

84 L. J. K. B. 1169. 


—~ .J—See, generally, TITLES passim. 

Use of own property to another’s trust.|—See 
NUISANCE, Vol. XX XVI., pp. 187-199, Nos. 311- 
389. 

Particular instances.] ~See Scct. 1, sub-sect. 2, 
post. 


SUB-SEC 1, 2.— PARTICULAR INSTANCES. 

Aerial traffic—Trespass by.|—See Srreer & 
AERIAL TRAFFIC, Vol. XLII., p. 880, Nos. 259, 
260. 

Animals.|—Sec, generally, ANIMALS, Vol. I1., 
pp. 201 et seq. 

Billeting of troops.|—See Royar Forces, Vol. 
XXXIX., pp. 327, 328, Nos. 140-145. 

Compulsory purchase—-Unauthorised entry by 
promoters.| — See ComPpuLsORY PURCHASE OF 
LAND, Vol. XI., pp. 213 215, Nos. 972-994, 

Distress—-Wrongful levy.]- See Distress, Vol. 
XVIII., pp. 254 ef seq. 

Docks—Wrongtul occupation.|—See SHIPPING, 
Vol. XTJ., p. 957, No. 8518. 

Easements. |-- See HasemMENTS, Vol. XIX., pp. 


1 et seq. 
Ecclesiastical property.|—See FiccLisstastic Al. 
Law, Vol. XIX., pp. 210 et seq. 


Execution— Wrongful 
Vol. XX1., pp. 407 et seq. 

Executors — Entry to remove fixtures.| — See 
Exrcutrors, Vol. XXITI., p. 304, No. 3680. 

Electric light undertakers—Breaking up streets.| 
—See ELECTRIC LIGHTING, Vol. XX., pp. 201, 202, 
Nos. 18-20. 

Ferries.|—See Frerrizs, Vol. XXIV., pp. 967 
et seq. 

Fisheries.|— See FISHERIFS, Vol. XXV., pp. 1 
el seq. 

Game—Infringement of rights.|—See 
Vol. XXV., pp. 364, 365, Nos. 130-1385. 

Harbouf— Improper user.|—-See SHIPPING, Vol. 
XLI., p. 957, No. 8517. 

Highways.|— See Hiaguways, Vol. XXVI., pp. 
250 et seq. 

Markets & fairs—Disturbance.]—See MARKETS, 
Vol, XXXIIL., p. 558, Nos, 398-404. 


levy.|—See EXECUTION, 


GAME, 


‘Itf.’s land & out down & used his 
rees :—Held ; that defts. were Hable, 
as in the cutting of the trees the con- 
tractor was are as the servant of 
deft.—FULTON v. MAPLE LEAP LUMBER 
Co. (1914), 14 E, L. Rk. 354 ; 17 D. L. R. 
128.—CAN. 


No_ trespass.) — 


close as 





6. Jurisdiction to award 
daumages.}—Upon a complaint of a 
landowner that the railway co. bad 
run a spur track through his Jand, usi 
pert of his land to obtain water, 
a pg his crops, it appeared that 
no order bad been obtained from the 
Board authorising the spur track, & 
hat no proceedings for expropriation 
had been taken by the co. under 
Railway Act:—Held: the oo. was 
merely a trespasser, & the Board had CAM 
no jurisdiction to award complainant 
damages for the trespass.——Re Mason 


of their legal ri 


ERON 


& CANADIAN PACIFIC 
W. iL. R. 692.—CAN 


f. fib ike Oe walls touching— 
e 


Ry, Co. (1914), 28 


adjoining houses & erect the walls as 
ossible to the boundary line 
s0 that the walls are in contact, it is 
no trespars on cither side but a 
necessary result of the full exercise 
hts.—McCALMAN ¥. 
HILL (1852), 3 Nild. L. RK. 261.—NFLD. 


PART II. SECT. 8, SUB-SECT. 1.—-A. 


62 i. General rule—Possession neces- 
sary.J—Where plitf. brought trespass 
for cutting wood on ld: 
he must show an actual possession.— 

v. McDONALD 
N.S. R. (2 Thom.) 240.—C 
62 ii. ——- ——.}--To support an 
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Unlawful erection of _ stalls.) —- See 
MARKETS, Vol. XXXIII., p. 529, Nos. 61, 62. 
Removal—Resort by public to former 
market.|—-See MARKETS, Vol. XXXIII., p. 534, 
No. 115. 

Mines—lInterference with mining ways & way- 
leaves.|—See Mines, Vol. XXXI1V., pp. 720, 721, 
Nos. 1042-1048. 

Wrongful abstraction of minerals.|—See 
Minus, Vol. XXXI1V., pp. 651-652, 655, 656, Nos. 
488~498, 554. 

—— Discharge of water.}|—See MINES, Vol. 
XXXIV., p. 726, Nos. 1075-1077. 

Partnership property—Entry by partner after 
termination of partnership.]--See PARTNERSHIP, 
Vol. XXXVI, p. 499, No. 1654. 

Party-walls.|--See BOUNDARTES, Vol. VIT., pp. 
303, 304, Nos. 258, 260, 266. 

Pawn-—Entry to remove.]-—Sce Pawns & 
PLEDGES, Vol. XXXVII., p. 20, No. 162. 

Repair of demised premises—Entry by landlord.| 
—See LANDLORD & TENANT, Vol. XXXI., p. 343, 
Nos. 4863-4866. 

Revenue authorities—Wrongful entry  by.]-— 
See REVENUE, Vol. XX XIX., p. 223, Nos. 33-42. 

Seashore.|—-See WATERS & WATERCOURSES, 

Sewage, escape of.] -—-See Nuisancr, Vol. 
XXXVI., pp. 189-191, Nos. 317-322. 

Tramways -Ralils laid without necessary con- 
sent.|—See TRAMWAYS & Licgut RAILWAYS, 
p. 341, No. 15, ante. 

Trees— Liabilities of adjoining owners.}|—See 

AGRICULTURE, Vol. 11., pp. 63-66. 
Wrongful cutting down.!— See AGnI- 
CULTURE, Vol. IL, p. 112, Nos. 942-047 ; LAND- 
LORD & TENANT, Vol. XXXI., p. 36, Nos. 1819, 
1820. 

Waste— As between landlord & tenant.|—Scee 
LANDLORD & TENANT, Vol. XXXI., pp. 355, 536, 
Nos. 4973, 4987-4989, 4997. 

Watercourses.| — See WATERS 
COURSES. 











&  WATER- 


Srecr. 2.— TRESPASS COMMITTED ABROAD. 
See CONFLICT OF Laws, Vol. XT., p. 346, Nos. 
332-334 


Sect. 3.—RIGHT TO RELIEF. 
SuB-skcT. 1.—NECESSITY FOR, AND SUFFICIENCY 
OF POSSESSION. 

A. In General. 

62. General rule— Possession necessary.| — If 
one intrude upon the possession of the King & 
another man enters upon him, he shall not have an 
action of trespass for that entry ; for he who is to 





action of trespass, 1 the plea of 
the close not being the close of pltf., 
pltf. must prove an actual & immediate 
occupation of the locus an quo, & the 
question of possession is a question of 
fact for tho jury.—MCNRIL vw. TRAIN 
(1848), 5 U. C. R. 91.—CAN. 

62 iii, —— .I—-CREELMAN 1%, 
ATKINSON (1857), 8 N. B. R. (3 All.) 
450.— CAN. 


re parties build 


—— 


iii. —— .+—-MADRAS BOARD 
(GOVERNOR) v. RYAN (1861), N. B. 
Dig. 746.—CAN. 





62 iv. ——.J—To maintain 
trespass, pltf.’s possession should have 
the characteristics of the possession of 
a& permanent owner, shown by acts 
done with the apparent object of taking 
possession as owner: mere casual acts 
of a transient or temporary nature, 





land :—Jile 
(1844), 3 
AN. 
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Sect. 3.—Righi to relief: Sub-sect. 1, A. & B.] 


have & maintain trespass ought to have a posses- 
sion ; but in such a case he has not a possession for 
every intruder shall answer to the King for his 
whole time & every intrusion supposes the posses- 
sion to be in the King (ANDERSON, C.J.).-—ANON. 





(1586), 4 Leon. 184; Godb. 133; 74 FE. R. 809. 
Annotation oes Harper v. Ghenlewyorh (1825), 3 
L.J. 0.8. K. B. 
63. —— v. Hinton (1784), 





Kel, W. 158 ; 2 Barn. K. B. 363 ; 7 Mod. Rep. 218 ; 
Ridg. temp. Il, 67; 2 Stra. O73 ; 25 KH. R. 542. 

64. —-- cite, Sa respass is a possessory action 
only to be brought by person in possession, & 
from time of possession.—STANYNOUGHT ¥, COSINS 
(1746), Barnes, 456; 94 EK. R. 1002. 

65. ——- --— Jj—In order to maintain the action 
pltf. ought to have had possession, actual or con- 
structive (TINDAL, (.J.).—- TOPHAM v. DENT (1830), 
6 Bing. 515; 4 Moo. & P. 264; 81.3.0.8.C. P. 


172; 1380 EB. R. 1379. 
66. - - —-— .]- Brown v. Noriey, No. 161, 
post. 


TRESPASS. 


69. .| — Pltf., who had built a chapel, 
conveyed it to deft. by a deed, the validity of which 
was questionable. Deft. took possession, & 
gave the key to a gardener, who, with his per- 
mission, lent it to pltf. to preach in the chapel. 
Pltf. thereupon locked the chapel, & refused to 
redeliver the key :—Held: he had not sufficient 
possession to maintain trespass. 

Possession alone is indeed sufficient [to sue in 
trespass] as against a wrongdoer, but it must be 
clear & exclusive possession (BEsT, (.J.).— 
ee v. BROWN (1828), 5 Bing. 7; 2 Moo. & P. 

; 61. 5.0.8. C. P. 194; 1380 K. R. 961. 
eee Farve Humphrey v. Nowland (1862), 15 

Moo. I. C. C. 

70. aa trespass the declaration stated 
that deft. broke & entered a ‘‘ certain close of 
pltf.,”’ & deft. pleaded that the close was not 
pltf.’s close :—Held: the possession, & not the 
ownership of the close, was in issue.—- HEATH »v. 
MILWARD (1835), 2 Bing. N. C. 98; 1 Hodg. 198 ; 
2 Scott, 160; 41. 5.C. P. 292; 182 E. ie oe 
Annotations : -—Apld. Ashmore v. Hardy (1836), 








& Pp. 


B. Necessity for Title in addition to Possession. 
67. Whether possession sufficient.|—JoNnies v. 
82 KK. R. 834. 

need not 
WILLIAMS (1720), Fortes. Rep. 


GRAVES (1654), Sty. 427 ; 

68. ——-.}—Im_ trespass iat 
title.—GOsLYN v. 
378 5; 92 Kk. R. 900. 


atnnotation ¢- 


few in number & occurring at long 
intervals, are not a ae 
v. BATES (1862), 10 N. B. RR. (5 All) 
395.—CAN. 

62 Vv ~—,)]— JOwn7T? v. 
Haack (1861), 14 C. P. 447.—CAN. 

62Vv - ——.J~ MAHON v. Mc- 
cue 7NLS. RUG. & O.) 

62 Vv —-- .J-SHEY v. Mec- 
parry (1808), 7N.S. KR. (1 G. & O.) 


62 viii, — .) — FALMOUTH 
(CHURCH WARDENS) v. VAUGHAN 
(1876), 1L N.S. RL (2 RR. & ©.) 438. 
CAN. 

62 ~- .J- Morr v, FREENOR 
c1s76), to N, S. Rh. (1) R. & GC.) 387.-— 


ie -~-,]-- JOHNSTON v. 
Crusis (1880), 31 0. P. 358,.—CAN. 

62 xi. .}+~—Mtgees. out of 
penser Ou: after their interest in the 
and has ccased to exist, cannot 
maintain an action for trespass to the 
land cominitted while they held tho 
title, or recover the value of property 
severed during the same period. — 
woe vt. BROOKFIELD (1893), 24 
N.S. RR. 476; 22 8. GC. R. 398.—CAN. 





ne ii. —- - —,/—GARRIOCH 1. 
McKay (1901), 13 Man. L. RR. 401.— 
CAN. 

62 x -]|--LEADLEY 2, 


Gann (1904), 6 6 Torr. lL. LK. 98.—CAN. 


62 xiv. —-~-- ~——-,+—-JOHNSON  v, 
CALNAN ea 3 EK. iL. R. 65; 38 
N. B. ee AN. 


SP dee v. Fisk 


62 sa 
12, —CAN 


ny 


xvi - —.}-Fox v. Toss 
22 0. W. RR. 244; 30. WL N 
a D. lL. lt. 878.—CAN. 

62 x —_—— ——~-.)— CHRISTIE tv. 
Huns (i993), o6 N.S. RK. 385.—CAN. 


82 
(1912), 
1347 ; 





62 xvii, ——-  — Se eet vw. 
Noo (1901), 20 N. 4 L. 317.— 
62 xix. ---—.]—It is sufficient 


for pltf. bringing action for aa ape to 
prove his lawful occupation at the date 
of such trespass, & not his title to oe 
land.—-BREDA_ v. HOFMEYR (1837), 3 
M. 459.—S. AF. 


Refd. Cary v. Holt (1745), 11 Isust, 69, n. 


501. Consd. Biowno v. Dawnon (1840), 12 Ad. ‘ oe G24; 


make 


g. Whether actual entry necessary 

—LBefore action taken.|--Though pltf. 

in an action of trespuss be not in 
ossession at the date of the trespass, 

e can muintam the action if he had 
a right to possession at that date, & 
he has entered into possession before 
action brought.—WYNNK v. GRKEN 
(1901), 1S. R. N.S. W. 40; 18 N.S. 
W. W.N. 41.—AUS. 

h.— - —} Entry upon land by 

a@ person entiticd to the possession 
thereof related back to the time when 
his legal right to enter accrued, so as 
to entitle him to recover as against a 
wrongdoer for a trespass committed 
between the time when the right to 
enter accrued & that of the actual 
entry.—EBBEIS 1 REWELL, [1908] 
V. L. dt. 261.—AUS. 
-) -The King’s grant 
enables the grantce to maintain trespass 
without actual entry.—CLENCH  v. 
HENDRICKS (1826), Tay. 403.—CAN. 

1. -J— A grant. from the 
Crown of a privilege to build mills in 
the bed of a river, does not convey 
any right to the soil: therefore the 
grantee cannot, beforo actual entry 
in the exercise of the privilege, maintain 
trespass against a person for building 
® mill upon the place where the 
privilege was eae .—F RINK v. HILL 
ieee N. B. Dig. 242.— CAN. 

jJ—A ae registered 
ance the Act 26 Geo. . 3, will not 
enure to give possession on the grantec, 
KO as to cnable him to maintain trespass 
against a person in the actual adverse 
Possorsion of the land, & who took 
possession Fight uent to the registry 
of the deed & the cntry of the pitf. 
under it, & continued such possession 
for scveral years before the alleged 
trespass. — DUNHAM v. I. (1831), N. B. 
Dig. 744.—-CAN. 





ee 








n. -}— Where after de- 
livery of a doed the grantor remains 
in possession, trespass will not le 
against him or his tenant for cutting 
trees previous to actual entry of 
grantee.— LANGILLE v. LANGILLE 
ae 1N. 8. R. (1 Thom.) 159.—CAN. 
—-—- -——~—.]—FOSTER v. FOSTER 
1853), 10 U. C. R. 607.—CAN. 
———.]}—A_ license granted by 
tho. Govt. to cut [timber on Crown 





Jones v. Chapman (1849), 18 L. J. Ex. 456. 


Refd. Fleming 


v. Cooper (1836), 5 Ad. & El. 221; Carnaby ». yreney 
(1838), 8 Ad. & EK]. 872; Parnell v. Young (1838), Tha 
Kx. 80; Whittington v. Boxall (1843), 5 >Q. BL 139s Cover- 


dale v. Charlton (1878), 26 W. R. 687 

71. —- .j|—A_ possessory right : 
sustain espa: may be resorted to, even after 
it has appeared that plitf. has in fact no legal title, 


sufficient to 


land, gives the licensee no interest in 
the land ; therefore he cannot maintain 
trespass under Rev. Stat. c. 133, against 
a& person for entering on the land, w& 
cutting down & taking away the trees. 
—BRECKENRIDGH v. WOOLNER (1856), 
8 me I. Wt. (3 All.) 303.—CAN. 


——-.}— BALL wv. 
1850), 8 8C. P, 231, —CAN. 
— —,.]—BARRIE 'TOWNSHIP 
ota Vv. GILLIES (1871), 21 C. P. 213. 


Young 








——~ — —.]— CAMERON v. HUNTER 
(1875), 34 U. C. I. 121.—CAN. 

——.]-- ARMSTRONG v. Mc- 

Gounry (1882), 22 N. B. RR. 29.—CAN. 


——,]-—- BAKER v. MILLS 
(1846), 1 11 QO. It. 253.—CAN. 
-l—Where a person Its 
in possession with the assent of the 
Crown, paying rent, or where a person 
is a purchaser although the patent 
has not issued, such person can main- 
tain trespass against a wrongdocr.— 
i vy. ROSE (1890), 19 O. IR. 433.— 





c. Huxtinguishment of right of action 
——By acquiescence.)—A. person in pus- 
session of land upon which another 
enters & commits a trespass does not, 
by allowing the trespasser to continue 
in the exclusive possession of the land 
for a period of nine months, thereby 
lose his right to maintain an action of 
trespass for the original wrongful 
entry.—APPLEBY tv. DEVINE (1883), 23 
N. B. R, 198.—CAN. 


d. Hffect of inclosure by another. }— 
The mere onclosure of the land of 
another, by the adjoining proprietor, 
by a fence put up with the consent of 
& by arrangement with the owner, 
for the purpose of protecting the lands 
of both against cattle, does not dis- 
possess the owner, nor prevent him 
from maintaining trespass against 
any one intruding therein, or usin 
hia Jand for purposes other than tha 
for which it Was enclosed.—CONWAY 
v. BROOKMAN (N. &.) (1903), 35 S.C. R. 
185.—CAN. 


PART II. SECT. 3, SUB-SECT. 1.—B. 


671i. Whether posseasion sufficient. |— 
May v. MaRrrin (1885), 11 V. L. R. 
562.—AUS. 


Parr II.—Trespass to LAND. 


& when the locus in quo is the soil of a street, & the 
only actual possession he sets up is by his recent 
commencement of a building upon the locus in 
quo, the pulling down of the incomplete walls of 
which was pulled down on the suggestion that 
they constituted a nuisance to a highway. Thus, 
where pltfs. in trespass, the owners of a street of 
houses, failed to show that the deed under which 
they claimed conveyed the soil of the street, & the 
trespass complained of was in pulling down the 
wall of a house they were building across one end 
of it, which had been commenced a short time be- 
fore, & defts., Highway Comrs., pleaded not pos- 
sessed, & justified in abatement of a nuisance on 
«a highway, but did not justify under the owner of 
the soil; it was held, that pltfs. had a possessory 
right sufficient to sustain the action, & were 
entitled to resort to it upon the issue on not 
possessed ; & on such evidence, unrebutted, & 
the locus in quo not being proved to be part of 
the highway, pltfs. ultimately recovered.—EVERY 
v. SMITH (1857), 26 L. J. Ex. 344. 


Annotations : -—Refd. Coverdale v. Charlton IST8); 26 W. lt. 
687. Mentd. Heartley v. Banks (1859), 28 L. J. C. P. 144. 


72. Against wrongdoer.|—In trespass, 
possession is a sufficient title against a wrong- 
doer.— DENT v. OLIVER (1606), Cro. Jac. 122 ; 79 
EK. R. 106. 


Anas: -—Refd. St. John v. Moody (1675), 1 Vent. 274 3 
Hicker Buckhurst (1686), Comb. 31. Mentd. Keble v. 
ceringell aie): Kel. W. 273 ; Scot v. Shepherd (1773), 


73... —~ |—Birpd v. Stroup (1696), 3 
Salk. 12; Holt, K.B.146; 91 E.R. 661 ; sub nom. 
Bint v. STRODE, 12 Mod. Rep. 973; sub nom. 


rt rere: 














712i. —--—— Against wrongdoer.} — 





—— —~—, ]— DIXson v. SNET- 


381 


BuRrRK v. StROWD, Comb. 370; sub nom. STRODE v. 
Birt, 4 Mod. Rep. 411, 418; Skin. 621; 1 Com. 7. 
Annotations :—Mentd. Dorn v. dashtord (1698), 1 Com. 44; 








Iveson v. Moor ee 58; Winton Corpn. v. 
Wilkes (1705), 2 Ld ered 1129. 
74. -|—In an action against a wrong- 


doer possession may perhaps be primd facie a 
sufficient title (AsitHURST, J.).—STocks v. Booty 
(1786), 1 Term Rep. 428 ; 99 18. R. 1177, 

Annotations :—Refd. Newoustle v. Clark (1818), 2 Muore, 














Cc. P. 666; Spooner v. Browster (1825), 10 Moore, GC. P. 

494. Mentd. Martin Curtis (1828), 3 Man. & Ry. K. B. 

389; Crisp v. rtin (1876), 2 P. D. 15; Philipps wv. 

Halliday 11891] A. GC. 228; Proud v. Price (1893), 62 

L. J. Q. B. 490. 

715. ———.|—-H ARPER v. CHARLESWORTH, 
No. 118, post. 

76. - —— .]—PURNELL v. YOUNG, No. 312, 
post. 

17. .|—In trespass for breaking & 


Gitenne pitf.’s house & taking his goods, defts. 
pleaded, as to the house, that pltf. was not pos- 
sessed thereof ; as to the goods, that they were not 
pltf. 's property. Issues were joined on these pleas. 
Defts. also pleaded, as to the breaking & entering 
two other pleas, justifying under a fi fa. & warrant 
of execution against the goods of B., which warrant 
was duly delivered to one of defts., a bailiff, to be 
executed 3 that goods of B. liable to be taken under 
the execution were in the house, & that, by virtue 
of the writ & warrant, defts., being the sheriff, 
bailiff, etc., broke & entered, etc. Replication, 
that although the writ issued & was delivered 
to the sheriff, & the warrant was made by him & 
delivered to the bailiff, in manner & form, etce., 





72 xxiv. ——--- ---—~.J--A person in 


HARDY v. WISE (1856), 2 Legge, 897.— 
AUS 


72 ii. -J—Pitf. obtained a 
lease under the great seal for a lot of 
land, & finding deft. in possession as 
an intruder, gave him notice of the 
lease, & requested him to Jeave the 
lot. Deft. afterwards cut off some 
valuable timber, for which act pltf. 
brought trespass :—Held: pltf. could 
recover without further proof of ouTey 
ae LEGER v. MANAHAN (1836), 5 
me - 89.—CAN. 


et —— —~.]—MORRISON Vv. 
Gar aie 3 N. B. R. (1 Kerr) 


650.—CAN 


72 iv. -/—Where A., the 
owner of land, encroached upon an 
adjoining lot of the Crown, & took three 
huccessive crops off it without any 
permission ; & another person who had 
taken possesaion of the saie land, also 
without license, about ten years before, 
& paid taxes & made clearings on it, 
warned off A. after ho had taken the 
third crop, & then cropped the land 
himsclf :—JZeld : A. had no property 
or possession to maintain trespass 
against bim for that noe Par was ita 














v, ROBERTSON (1842), 6 O. S, 458.— 
CAN. 
72 Vv. .}—Ejectment can- 








not be sustained by a@ mtgor. against 
«w stranger where the mntge. is overduc 
& unsatisfied, the fee & right of 
Perce being in the rp ha C. tate ne 
180.—~CAN. v. LUNDY (1843), 1 


72 vi. ——— --——.)—GALLAGIIER v. 
Rice (1847), 3 U. C. R. 350.— CAN, 


72 vil. ——~ .J—-MORAN ¥, LAIRD 
(184), i N.B B. Rh. (3 Kerr) 403.— CAN. 


72 —— ——.|—SILLS v, HUNT 
(1858), i U.C. RR. 521.—CAN, 


72 ix ———.]—-YERGUSON v. 
sae (1859), ON. B. kt. (4 All.) 263.— 


mee eu cme 


-J—BOWEN v. SHEARS 
A8iae EN, 8. ht. (2G, & O.) 507.—-CAN. 


J USON v. REY- 
NOLDS (1873), 34 U. ©. BR. 174.—CAN. 


7 celeriac ase Lone 


72x 
cigar 1873), 23 C. P. 235.— CAN. 


72 xiii. ~——.}]—— THKRIAN UW. 
BULLIVEAU (1875), 9 N, Ss. h. (3G. & O.) 
450.— es 


72x —— ——.)—MCARTHUR v. 
perme (187), 40 U. C. R. 576.—CAN. 


72x ee oe FEE 
& GRAN (1878), 42 U. GC. RR. 448.— 
CAN. 


72x SINNOTT Uv. 
seein (Man.) ) (1884), 118. C. R. 571. 
—CAN. 


——.)--$ 





712 xvii. ———-, J-—Jud. Act (Q.), 8. 
17 (5), enables a mntgor., entitled to the 
possession of land, as to which the 
mntgee. has given no notice of bis inten- 
tion to take possession, to suc to prevent 
or recover damages in respect of any 
trespass or other wrong relative thereto 
in 8 own name only.—FPLATT v. 
GRAND 'TRUNK Ry. Co. of CANADA 
(1886), 12 O. R. 119.—CAN. 

72 xviii. ——- —— ae TEWART Vv. 
W AUGH 1886), oh N.S. R. (7 R. & G.) 
157: Be .L. 207 Tea AN. 

72 —— ——.}—INCH v. FLEWEL- 
LING 71890), 30 N. B. RR. 19.—CAN 

712 XxX, -———— --—-A person in 
possession of waste lands of the Crown, 
with the consent of the Crown can 
inaintain trespuss against persons 
having no title —NHILSON & VPorrT 
SukPPARD Ry. Co. v. PARKER (1897), 
6 B.C. R. 1.—CAN. 

2 xxi. ———- -——— oo ee v. 


72 xxii. “}—In an action 
claiming damages for ospee’ the evi- 
dence showed that the locus was a 
water lot in Sydney harbour, & that 
pitt.’s title thereto was derived under a 

from the Crown as represented 

the Govt. of the Province of Nova 

sotla :—Held : the grant under which 

pltf. claimed was inoperative & void, & 

pltf. cowd not recover. —KENNELLY 

v. DOMINION CoaL Co., LTD. (1904), 
36 Be 8. R. 495.—CAN. 

xxiii, ———-——.]—MILLs v. BRYCE 

aseer 7 Ww. L. R. 738.—CAN. 














possession of Crown lands, with the 
consent of the Crown, may maintain 
ue ass against a wrongdoer.— BROWN 

OTHERLODE MINING Ca, (1912), 20) 








W. L. R. 778; 2D. L. RR. 277; «17 
Be Cee 248.—CAN. 
72 xxv. -]—PILtf. in trespass 


claimed under deeds which gave him 
colour of title, & in addition, established 
a long ecrics of acts of possession on 
the part of his father & himself, includ- 
ing working the property, & tho use 
of the locus, the beach in front of the 
property, as a place for shipment of 
timber & produce & as a boat landing, 
& the taking from it of whatever sand, 
gravel, or other matorial of that nature 
they required :~JZ¢eld : the occupation 
shown, coupled with the deeds giving 
colouw of title, constituted a title in 
pltf. which would enable him to main- 
tuin trespass against deft., an adjoining 
owner.—MCcDOUGALL v. McDOUGALL 
(1915), 49 N. S. Rt. 101.-—CAN. 





72 xxvi. ~——-, J ETTINGER 1. 
ATLANTIO LUMBER Co. (1917), Ol 
N.S. R. 528; 36 D.L. R. 788; affd. 59 
S.C. R. 649. —CAN. 

72 xxvii. —— -J—PINDER LUM- 





BERING & MuLLINa Co, v. MUNROK, 
{1927} 3 D. L. Ik. 1180.—CAN. 


72 xxviii. -}-—Twenty years 
undisturbed possession of a cove will 
cnable the party who has had such 
possession to sustain an action against 
a wrongdocr.—l] YAN v. THOMAS (1819), 
1 Nfid. a R. 178.—NFLD. 








72 xxi ————.}—GRAHAM 1, 
THOMAS (1876), 2 N.Z Z. Jur. N.S. 268, 





8. Isolated acts of trespass over 

eriod of years.]—~Isolated acts of 
respass, committed on wild lands 
from year to year, will not give the 
trespasser a title under Stat. pile 
tions. —SHERREN UV. PEARSON (P. E. I.) 
(1887), 14 8. C. R. 581.—CAN, 

{. lffect of conveyance from grantor 
to himself & others.)—A man cannot 
convey land to himself: therefore a 
deed of bargain & sale from B. to 
C., M. & himself, & their heirs, being 


382 


Sect. 8.—Right to relief: Sub-sect. 1, B. & C. (a).J 


nevertheless defts. of their own wrong & without 
the residue of the cause in their plea alleged, com- 
mitted the trespasses, etc. Issuethereon. Onthe 
trial, pltf. proved that he was in possession of the 
house & goods, which had been conveyed to him 
by B., & that the house was entered & the goods 
taken by defts., as under the process of execution 
against B. The case for defts. was, that the con- 
veyance was fraudulent. The judge, in summing 
up, told the jury that on the pleadings it was 
admitted that the goods were bond fide taken in 
execution under the writ; on which point, there- 
fore, he did not ask their opinion; & that the main 
question was, whether or not the property was in 
pltf., the burden of proving which fact lay on him : 
—Held: amisdirection. The fact that the seizure 
was under warrant was traversable. That fact not 
being admitted on the record, & no evidence of it 
having gone to the jury, defts. were in the situation 
of wrongdoers, against whom possession alone was 
a sufficient. title —CARNABY v. WELBY (1888), 8 
Ad. & Hl. $72; 1 Per. & Dav. 98; 1 Will. Woll. & 
H. 507; 8L. J. Q. 3B. 22; 2 Jur. 1065; 112 E.R. 


erie : Refd. Howitt v. Macquiie (1851), 7 Each. 80. 
78. — — —  .| —- WHITTINGTON v. BOXALL, 
No. 313, post. 
79. —— ——.]| — ANON. (1849), No. 152, post. 
80. —-- -— .j—-There can be no _ doubt 


whatever that mere possession js sufficient, against 

a person invading that possession without himeclf 

having any title whatever—as a mere stranger ; 

that is to say, it is sufficient as against a wrong- 
doer. The slightest amount of possession would 
be sufficient to entitle the person who is so in 
possession, or claims under those who have been or 
are in such possession, to recover as against a mere 
trespasser (LORD TLATHERLEY ).— BRISTOW v. CoR- 

MICAN (1878), 3 App. Cas. 641, H. L. 

Annotalon :—- Refd. Johnston v. O'Neill, (1911) A.C. 552. 
81.-— - --.] —I1t is a well-established 

principle in Hnglish law that possession is good 

against a wrongdocr, & the latter cannot set up 

a jus tertii unless he claims under it (LORD DAVEY). 

—GLENWOOD LUMBER Co., LYp. v. PHILLIPS, [1904] 

A. (. 405; 73 1. J. P. C. 625 90 LL T. 741; 

sub nom, GLENWOOD LUMBER Co., Lrp. v. BisHoP, 

20 T.L. &. 531, PP. C. 

Annotations :-~Apld. McVhorson v. Temiskaming Lumber 
Co., [1913] A. C. 145. Refd. Icastern Construction Co. v. 
National ‘I'rust Co. & Schmidt, [1914] A. C. 197. Mentd. 
Clarkson & Forgie v. Wishart & Mver,*{1913] A. C. 828. 
82. -— - -.|- Oyster ponds or “ layings ” 

had existed as far back as living memory went 

upon the foreshore of an arm of the sea. The 
purpose for which these ponds were used was the 
storage of oysters, Which were brought from else- 
where & laid down in the ponds in order to be 
fattened for the market. Certain ponds of this kind, 
which were enclosed by boards or concrete, were, & 
for more than twenty years had been, used in the 

Manner above mentioned by pltf., who had pur- 

chased them in 1879 from others who had for a 

period of between twenty & thirty years previously 

so used them. There was some evidence that 

the foreshore had formed part of the waste of a 

manor, the lord of which had a several fishery 

thereon. 


inoperative as to B., vests the whole 
estate in C,, & M. ae joint tenants, & an 
action of trespass cannot be maintained 
by the three on such title.—CAMERON, 

ARSHALL & BARNETY 1. STEVES 
(A598), 9 N. B. R. (38 AD.) 141.— 


throngh it, & 
hauling away 
—LEIGHTON  ¥. 


g. Right of trespasser against licencee.)} 


—-A trespasser on Crown land cannot 
maintain an action against a Hcencec 
of the land for obs 


N. B. R. (6 All.) 440.—OAN. 
h. Notice of approval of application 


TRESPASS. 


Defts. were an urban district council which had 
been constituted in 1894, their district bein 
carved out of that of a previously existing viral 
sanitary authority. A sewer had been made in the 
district by the rural sanitary authority, from 
which an inconsiderable quantity of sewage had 
becn discharged into the sea near the oyster ponds. 
Defts. made certain new sewers, & connected them 
with the first-mentioned sewer, & the quantity 
of sewage discharged from that sewer was thereby 
greatly increased. The sewage so discharged 
caused a nuisance to pltf.’s oyster ponds through 
pollution of the same with sewage to an extent 
which rendered them unfit for use. In an action 
by pltf. against defts. in respect of the nuisance so 
caused :—-Held: irrespectively of the question 
of title to the soil or to a several fishery, pltf., as 
occupier of the oyster ponds, was entitled to 
maintain an action for trespass to the same by 
wrongdoers ; defts., not having any right to dis- 
charge sewage into the sea so as to cause a nuisance, 
& having by their acts of commission caused such 
a discharge of sewage, were wrongdoers; & 
therefore the action was maintainable.—IFosTer 
v. WARBLINGTON URBAN COUNCIL, {1906] 1 K. B. 
648; 761.3. K.B. 614; 041. 1. 876; 705.1. 
233; 54 W. RR. 575; 22 T. L. R. 421; 4L.G. RB. 
735, C. A. 

Annotations :—Mentd. Owen v. Faversham Corpn. (1008), 
73 J. P. 333 Jonos vo. Llanrwst U. C., [1911] 1 Ch. 393. 
83. - - Where defendant has prior possession. | 

ee (COUNTESS) CASE (1650), Clay. 147, 





84. Action against true owner.| — 
Certain premises were let to pltl. by P., who had 
previously mortgaged them to defts., the trustees 
of a benefit building society, to secure payment of 
subscriptions, etce., which might become due from 
him to the society. The mtge. deed gave power 
to defts. to distrain the goods of P., on the premises, 
for arrears of subscriptions due to the socicty, 
as for rent due on a demise. Defts. distrained on 
the premises for subscriptions duc from P., & 
seized pltf.’s goods, PItf. replevied the goods, & 
recovered in the action of replevin, in the county 
ct., as damages, the amount of the expenses of the 
replevin bond. Llaving sustained further con- 
sequential damages by reason of the seizure of 
his goods, he subsequently brought an action of 
trespass in the superior ct. to recover these 
dainages, & also in respect of the trespass to the 
land :—Held: (1) the judgment in replevin was 
a bar to the action in respect of trespass to tho 
goods, inasmuch as the special damage was 
recoverable in the action of replevin; (2) with 
respect to the trespass to the land ; the judgment, 
in replevin was no bar to the action, but defts. 
were entitled to the verdict on a plea of not 
possessed, inasmuch as they had done no act to 
recognise pltf. as a tenant. 

lt is said that pltf. can recover in respect of the 
trespass to the land, because he was the person in 
actual possession. It is clear, howcver, that defts. 
were the real owners & entitled to the possession of 
the land, & as against them tho tenant could be at 
the very most merely a tenant at sufferance, & could 
not maintain trespass as against them (BOvILL, 
C.J.).-—-G1BBS v. CRUIKSHANK (1878), L. R. 8 C. P. 


—Whether sufficient to sustain action. | 
—-Plitf, had sufficient title in the land 
from the date of the notice to him 


ct: a road 


revent; pitf. from of the approval by the Governor- 
ber egally cut. in-Council of his app cation to enable 
Bowan (1866), 11 him to proceed for a_ trespass.— 


PHILLIPS v. GLENWOOD LUMBER Co. 
(1900), 8 Nfid. L. It. 390.—NFLD. 


Part II.—TReEspass to LAND. 


454; 42 L. J.C. P. 273; 28 L. T. 735; 37 J. P. 

744; 21 W. R. 734. 

Annotations : :——-Mentd. Dover v. ar 1878) 341. 7T 737; 
Smith v. Enright (18 93),,63 L. 240; Conquer v. 
Boot, (1928] 2 K. B. 338. 


C. Sufficiency of Possession. 
(a) In General. 


85. Possession against right of Crown—Right 
of possessor against stranger.|—-ANON. (1586), No. 
62, ante. 

86. --- —,|~-JOHNSON v. BaARRET (1647), 


Aleyn, 10; 82 BE. R. 887. 
Annotattonea : ane Id. Harper v. Charlesworth (1825), 4 
B. & C. 574. efd. Jose v. Mills (1703), 6 Mod. Rep. 14. 


87. Exclusive possession.|—Trespass vi et armis 
will lie, wherever there is an exclusive right.— 
WILSON v. MACKRETH (1766), 3 Burr. 1824; 97 
HK. R. 1119. 
si aa sec -—Apld. Crosby v. Wadsworth (1805), 6 East, 

602; Low Moor Co. ». Stanicy Coal Co. (1875), 33 L. 1. 

436. Refd. Churchill ». Evans (1809), 1 Taunt. 529; 

Nuwedetle v. Clark (1818), 2 Moore, C. P. 666; Sutherland 

Ae tar aa ha ees 475. Ment d. R. v. Fayle (1856 ), 

88. ——-.|—Where adjacent lands belong to two 
distinct owners, the legal presumption is, that the 
ditch which divides them is a part of the soil of 
him to whom the hedge belongs; & where a road 
runs between those lands, that the owner on each 
side has a right of soil ad medium filum vie. 

Semble: such presumption will not arise where 
the entire property of such lands is in one landlord, 
who has let them out to different tenants: but 
it will be incumbent upon either tenant who 
shall bring trespass against the other to prove his 
right of exclusive possession of the ditch, or the 
half of the road next to his close, in order to sustain 
the action.—NOovYE v. REED (1827), 1 Man. & Ry. 
K. B. 63; 61. 5.0.8. K. B. 5. 

Annotation :—Refd. Collis v. Amphictt, [1918] 1 Ch 
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committed on the premises, would be the person 
to bring an action of trespass for it (BLACK- 
BURN, J.).—ALLAN v. LIVERPOOL OVERSEERS, 
INMAN v. WEST DERBY UNION ASSESSMENT CoM- 
MITTEE & KIRKDALE OVERSEERS (1874), L. R. 9 
Q. B. 180; 43 L. J. M. C. 69; 30 L. T. 93; 38 
J.P. 261; 22 W. R. 330. 
Annotations :—-Refd. Southport Corpn. v. Ormskirk Union 
(1893), Ryde Rat. App. (1891-93) 355. Mentd. Kittow 
Liskeard Union Assmt. Com. (1874), 31 L. T. 601; 


Cory v. eae (1877), 25 WwW. R. 383; Morton v. Palmer 
1), 45 L 426; Smith v. Lambeth Assmt. Com. 


(1882), 9 Q. 3. D. 585; Joohdale Canal Co. »v. _ Browster, 
1894) 2 Q. B. 852; NR. vw. Melladew, (1907) 1 K. B. 192; 
oung v. Liverpool Assmt. Com., (1911) 2K. B. 195: 


Liverpool Corpn. v. Chorley Assmt. Com. & waeheell 
verte [1912] 1 K. 8B. 270; Cleveland Bridge & 

Ve Welbon Co. v. Darlington Union Assmt. Com. (1923), 
at G. RR. 511; Hackney B.C. v. Metropolitan Asyluims 
Board (1924), 131 L. T. 136. 


91.-  .| COVERDALE v. CHARLTON, No. 116, 
post. 
92. . - -- Effect of limitation of enjoyment of 


property.|- Pitf. & deft. were the purchasers, pltf. 
of a crop of growing turnips & deft. of a crop 
of grass, from the same tenant farmer, the turnips 
& the grass being in adjoining fields. A condition 
of the sale of the turnips was that pltf. should not 
remove more than half of them, the other half 
having to be consumed on the ground. A number 
of sheep which had been pee by deft. into the 
pasture ficld escaped therefrom on to the turnip 
field & ate a quantity of the turnips. Pltf. claimed 
damages in respect of the trespass by deft.’s sheep : 
—Held: pltf. had an exclusive right of possession 
of the turnip crop notwithstanding the fact that his 
right to dispose of it when severed was limited & 
he was entitled to maintain trespass.—WELLAWAY 
v. COURTIER, [19018] 1 KK. B. 200; 87 1. J. K. B. 
29003; 118 L. 1. 256; 34 T. L. R115; 62 Sol. Jo. 
161, D.C. 

annotatwn :—Refd. Richards v. Davies, [1921] 1 Ch. 20. 


89. .| REVETT v. BRown, No. 69, ie 93. Constructive possession.|—-TorHAmM v. DENT, 
90. - ~~ .| —The occupier must be the exclusive No. 65, ante. 
occupier, & person who, if there v was a trespass 94. .|—Brown v. NotTLety, No. 161, post. 


PART Ii, SECT. 8, SUB- SECT. i— 





k. I’xrclusive ome DAVISON 
v BURNITAM, Cass. Dig., 2ud od. 846. 


—e- 


—— .}-—-BORROWMAN v. MITCHELL 
(1845), 2 u C. hh. 155.—CAN, 





J—CnhurcH ov. FouLps 
(1882), 9U. C. hR. 393.—CAN. 
eae es v. McKILLIGAN 


(1852), 7 7 N. B. R. (2 All.) 392,— CAN. 


oO. J a Trespass for pulling 
duwn a house. It appeared that the 
municipal rd ae had purchased the 
house from pltf., & paid for it, but pltf. 
remained in possession :—Held «ho 
was entitled to recover, notwithstand- 
ing the sale.-—GLaAss v. DOBSON (1857), 
14 — C. Rh. 419.—CAN. 


——.J—Pltf. & deft. entcred upon 
land under claims of title derived 
frum the same ancestor, & cxercised 
slinilar acts of ownership. Some years 
after his entry pltf. received a deed of 
the land from an uncle who, though he 
claiined the whole, was entitled at most 
to one-half, After the eae of ae 
deed, & down to the time of br 
the action, both partics continue nt 
exercise acts of ownership as before :— 
Held: piltf. had not such an exclusive 

ossession of the lot as entitled to bring 
respass against deft.—TAaYLor vv. 
Oy BBs cee 9N.S. R. (3 G. & 


Ort IGHTON v. KUHN 
S. Rh. (2 R. & G.) 147.— 


r——, BF carat sufficient to 
onable pltf. to maintain an action of 
planar ars is tho possession which is the 

test of the right to be treated as pltt. in 





1 $82), 14 ere 
CAN. 











- | possossion for the purposes of an 
njunction suit or motion.—A.-G. v. 
mae (1887), 5 Man. I. It. 81.—CAN. 


——.] —~ GARRIOCH ww McKay 
(901, 13 Man. L. BR. 404; 21C. L. T. 
421.—CAN. 


a. ——.]—VOGLER?. CONRAD (1922), 

55 N. 3. —. 203,—CAN. 

b. -}—In order to maintain an 
action for trespass an intruder on 
Crown lands must at least be able to 
show that he is in exclusive possession 
of the lands it. respect of which trespass 
is brought.—_WaAvGH v. SHEEHY (1888), 
7 N. 4. L. ht, 81.—N.Z. 





-J—Brasn v. Munro & HALL 
(1903), 5 5 EF. (Ct. of Sess.) 1102.—SCOT. 


d. -—-— Absence of proof of bettcr 
titic.]— In trespass for cutting trecs, 
Itf. relied on his possession of the land 
rom which they were cut, which was 
roved to have been called a globe lot, 
or upwards of twenty years & had bcen 
surveyed by direction of the church 
corpn. of the parish :—Jleld; in tho 
absence of proof of any title in the 
corpn., or any lease from them to pltf., 
he was entitled to recover against u 
mere one —HOpGson v. CARR 





(1847), 5 N. B. R. (3 Kerr) 499.—CAN. 
e. er to cut down limited 

ile of trees—Not exclusive posscs- 
v. J— 


here pute has a right to cut 
down a limited number of trees upon 
land, & not the exclusive right to cut 
all the trees, he has not that possession 
of the land which will ontitle him to 
bring trespass quare clausum fregit. — 
MONAHAN v. FOLEY (1847), 4 U. C. ih. 
129.—CAN. 

i, ———.]—-MCLAREN v. 
Rice (18: (1848), 5 ), 5 U. Cc. CG. R. 151.—CAN. 


eran ere 


93 i. Constructive possession.| — 
GREAVES v, HILLIARD (1865), 15 C. P. 
ee ee 

- eer tay v. 
(siT), 40 U. C. R. 576.—CAN. 

93 iv. -}—DELANKY Vv. CANADIAN 

AN ly. Oo. (1890), 21 O. HR. 11.— 


ALISON 





—~- FOLEY vv. FOLEY 


(1800), 30 0 N, “B. R. 68.—CAN. 
-- —,)-—BOEHNER 1%. 
casio. 9 EK. L. R. 258.—CAN. 
93 vii. .]—Constructive posses- 
sion is a sufficient foundation for an 
action in trespass.— MIDNAPUR AAMIN- 
DARI v RAM = ANAI SINGH DEO DARPA 
SAHA (1925), I ° L. R. 5 Pat. 80. —IND. 
g. Cestui que trust.)— A cestui que 
trust in possession by permission of the 
trustee, has a right to maintain trespass 
against a stranger.—Cuvrr v. DAVIS 
(1883), 9 V. L. R. (L.) 390.—AUS., 

h. Unregistercd proprtetor under 
Transfer of Land Act, 1893, may sue for 
trespass. )-—WILKINSON v. MADORSKY 
(1914), 16 W. A. L. R. 164.—AUS, 

aa. Jeniry without title.|—An entry by 
& person without title on land in the 
actual occupation of another does not 
give him a possession to enable him to 
maintain trespass even against a third 

erson.— MERRITT v. QUINTON (1837), 

N. B. Rt. (Ber.) 337.—CAN. 

bb. Right to enter on land & mark 
trees. }—Pltf. had purchased from the 
Canada Co. all the merchantable timber 
on a certain lot, & held a letter from 
them authorising him to enter pon the 
land & mark whatever trees he might 
choose, & afterwards to cut & ourry 
them away :—Held;: be had noe 
such a posseseion as would enable him 


HIRTLE 
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Sect. 3.—Right io relief: Sub-sect. 1, C. (a) & 
(6), & D.) 

95. —-——- Two parties in possession—-One party 

having legal title.|—Lironp’s Case, No. 227, post. 

96. — ——.]—BUTCHER v. BUTCHER, 
No. 121, post. 

97. —~—~ ——.]— JONES v. CHAPMAN, No. 

ae » post. 














——- ——-.|—How does the question 
of possession stand upon principle ? In Littleton 
on Tenures, s. 701, it is said: ‘‘ Where two be in 
one house, or other tenements, & the one claimeth 
by one title, & the other by another title, the law 
shall adjudge him in possession that hath right to 
have the possession of the same tenements.” A 
passage has been read from a very learned work 
on Possession (Pollock & Wright on Possession) 
in which the rule is thus stated (at p. 24), ‘‘ Where 
possession in fact is undetermined, possession in 
law follows the right to possess (DAVEY, L.J.).— 
RAMSAY v. MARGRETT, [1894] 2 Q. B. 183; 63 
lJ. Q. B. 513; 70 L. T. 788; 10 T. L. R. 355; 
] Mans. 184; 9 Rh. 407, C. A. 


Annotations :—Refd. Canvey Island Comrs. v. Preedy, [1922] 
1 Ch.179; French v. Gething, [1922] 1 K. B. 236. Mentd. 
ite Satterthwaite, ker p. Trustee (1895), 2 Mans. 52; 
Withers v. Berry (1895), 39 Sol. Jo. 559; Clapham v. 
Ives, Holmes Claimant (1904), 91 L. T. 69; Re Reis, 
ke p. Clough (1904), 73 -L. J. K. B. 929: Re Magnus, 
Ke p. Salaman (1910), 80 L. J. K. B. 71; Rogers, Eungblut 
v. Martin (1910), 103 L. T. 527; Re Lavey, x p. Trustee, 
1918-19) B. & GC. R. 116. 


99. —~—- -——.|]— Pli{fs. were incorporated 
under a local Act of 1883, for protecting Canvey 
Island in Essex from inundation by the sca. They 
succeeded former comrs. appointed by an Act of 
1792, which contained a power for these comrs. 
under sect. 13 to erect a new sea wall further 
inward, on giving compensation to the owner 
whose land was taken for this purpose. In 1813 
the new wall, 4,300 feet in length, was built, & 
£150 given as compensation to the owner of the 
land taken. Under the Act of 1883 the property 
& rights of the former comrs. were vested in pltfs. 
who had power under that Act to hold lands. 
Pltfs. claimed to be owners in possession of the 
foreshore between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919, to be the 
frecholdecr in possession of a strip of land com- 
prising part of this foreshore, & to be entitled as of 
right to excavate & remove shells & other drift 
even although as pltfs. alleged, it deprived the 
new wall of protection & support, & exposed it to 
injury by the action of wind & water. The greater 
risk to the wall in consequence of deft.’ action was 
established by the evidence. In an action by 
pltfs. to restrain deft. from so removing the drift, 
& from trespassing on their land :—Held: pltfs. 





to bring trospass.— PERRY V. 
(1856), 12 U. C. 1 451.—CAN. 

m. Person in possession under coluur 
of title. |—-NUGENT v. PARKS (1865), I1 
N. B. R. (6 All.) 391.—CAN. 


n. ——-.]}--YOUNG v. MILNI: (1889), 
28 N, B. lt. 186.—CAN. 

oO. -}— PAYZANY v. HAWBOLD 
(1806), 20 N. S. Rt. 66.—CAN. 

P. Person with legal estate in land.) 
~~ KELLINGTON v. HERRING (1867), 17 
C. P, 639.—CAN. 


. Occasional cutting of wood & TTC 

8.)—The occasional cutting of we, 7 Tat) : 
wood & poles on wilderness Jand is py ; 
not such a possession as will enable a 
party to maintain trespass.—BARN- 
HILL v. PEPPARD (1875), 9 N.S. R. 
(3 G. & 0.) 491.—CAN. 

r. Person in possession under contract 
for sale.\—Kincalp v. LAMB (Y. T.) 
(1906), 4 W. L. R. 167.—CAN. 


Buck 


—— 


AND Co. », 


218, 225.—CAN. 


20. W.N. 83; 2 


t. ——.]}—Where a 
into possession of lands under a con: 
tract without more, a tenancy at will 
is thereby created which is 
mined by the rescission of the con- 
tract, & should purchaser thereafter 
cut & remove the 
the land sold, ho 

ass. — STEWART BROTHERS Farm 
SCHRADER 
W. W. KR. 761; 8 Sask. L. R. 172.— 
CAN. 


pray standing on CAN 
8 


a. Oe — SMYTH v1. CANA- 
LY. 
1 Sask. 

8 Can. Ny. Cas. 265.—CAN. 


b. Surveyor of highways.J}—CARR »v. 
FERGUSON (N. 8.) (1910), 9 EK. L. R. 


c. Mortgagor.] — CHARBONNEAU v. 
McCuskK&R (1910), 17 A 
Q. L. R. 46.—CAN. 


TRESPASS. 


had established their statutory title under the Acts 
of 1792 & 1883 to the whole of the land taken & 
set out pursuant to sect. 13 of the first Act, & 
had exercised specific acts of ownership over the 
foreshore. The possession of pltfs. of deft. 
being at most doubtful or equivocal the law 
attached possession to the title.—-CANVEY ISLAND 
Comrs. v. PREEDY, [1922] 1 Ch. 179; 91 L. J. Ch. 
203; 126 L. T. 445; 86 J.P. 21; 66 Sol. Jo. 182 ; 
20 L. G. R. 125. 

100. Possession obtained by act of trespass.|—— 
The master had possession of the school room for 
the purposes of his office, but was summarily 
dismissed by the trustees for an alleged breach 
of the rules, & gave up the room, which was taken 
possession of by them & locked up. He returned 
on the next day, broke open the room & held it 
for eleven days, at the end of which the trustees 
forcibly ejected him. He then brought trespass 
describing the premises as ‘‘a room of pltf.” 
Plea, denying that it was the room of pltf.:— 
Held: pitf. had not by his re-entry a primd facie 
tight of possession against the trustees as wrong- 
docrs; & they might sect up the above facts in 
defence, without having pleaded ‘‘ not possessed.’ 
—BROWNE v. DAWSON (1840), 12 Ad. & El. 624 ; 
4 Per. & Dav. 355; Arn. & 11.114; 10L.J.Q. B. 
7; 113 B. 1.950. 
afnnotations :— Apld. Williams v. Hughes (1843), 2 1. ‘I. 

O. S. 208; Scott v. Brown (1884), 51 L. T. 746. Refd. 

Whittington v. Boxall (1843), 56 Q. B. 1389; Jones v. 

ae ae (1818), 2 Kxch. 803; Murray v. Hall (1849), 15 

L. J. CG. P. 161; Humphrey v. Nowland (1862), 15 Moo. 

P.O. C. 343; Hemmings v. Stoke Poges Golf Club, [1920] 

1K. B. 720, 

101. .J—-A. forcibly & unlawfully evicted 
B. on Nov. 19, B. retook possession on Jan. 27 :— - 
Held: that A. had not acquired such a possession 
as would enable him to maintain trespass against 
B.—WI1.LLIAMS v. HuauEs (1843), 2 L. T. O. S. 
208; 8 J.P. 470. 

102. Possession obtained after trespass com- 
mitted.|—-In an action of trespass for breaking & 
entering, digging in, etc. pltf.’s close, it appeared 
that the close at the time of the trespass was in the 
occupation of l., pltf.’s lessee. Pltf. tendered 
evidence to show that she resumed possession 
of the close for a time after the trespasses were 
committed, & before action, which was rejected by 
the judge :—//eld : the evidence was inadmissible ; 
& trespass for the continuance is not maintainable 
by a person who comes into possession after 
the commission of the trespass.—PILGRIM v. 
SOUTHAMPTON & DORCHESTER Ry. Co. (1849), 18 
L. J.C. P. 330; 13 L. T. O. 8. 304. 


Annotation :—Refd. Humphrey v. Nowland (1862), 15 
Moo. P. C. C. 343. 


——~ Relation back.|—See Sub-sect. 3, post. 





d. Assignor.]— LeWIs v. MOINNES, 
LEWIS v. DOMINION LUMBER & FUEL 
Co. (1911), 17 W. L. KR. 309.—CAN. 


e. Actual possession.] — FISUER vw. 
DoOOLI'TTLE (1912), 22 O. W. RR. 445; 
4 O. W. N. 1417; 1) D. L. R. 649,.— 


urchaser enters 


deter- 


f. Person with wpossessory title.] — 
JONES v. SULLIVAN (1915), 43 N. B. R. 
208.—CAN. 

g. ———.J—A possessory title to land 
is sufficient to main an action 
for damages against persons who 
ee permit water to escape from their 

: drains on to the said land, & so injure 
it.—K1ILBy v. POINT GREY MUNIOI- 
PaLIry, [1917] 2 W. W. R. 206; 24 
B. C. R. 107.—CAN. 


h. Person taking possession of land 
without titleJ—A person taking pos- 
session of land thout title cannot 
maintain trespass against one who 


guilty of tros- 
(1915), 8 


Co. (1907), 8 
L. R. 16 


O. W. R. 18; 


Part J].—TrReEspass to LAND. 


103. Possession obtained by fraud.]—CoLLIns 
v. THOMAS, No. 210, post. 

104. Ownership of vacant house.|—-The owner 
of a vacant house is in possession, & may main- 
tain trespass against any one who invades it 
(LusH, J.).—R. v. St. PANCRAS ASSESSMENT COM- 
MITTER (1877), 2 Q. B. 1.581; 46 L. J. M. C. 248 ; 
41 J. P. 662; 25 W. R. 8273; sub nom. WILLING 
v. St. PANCRAS ASSESSMENT COMMITTEE, 37 L. T. 
126. 

Annotations :~~Consd. L. C. C. v. Hackney B. C., [1928] 
2K. B. 588. Refd. Bootle Overscers v. Liverpool Ware- 
housing Co., Same v. Webster (1901), 85 L. T. 45; Wolfe 
vo, Surrey County Council, Reeve v. Same, [1905] 1K. B. 
439; Hackney 1. C. v. Metropolitan Asylums Board 
1924), 131 L. '’. 136. Mentd. Smith v. New Forest 

Inion Assint. Com. (1889), 60 L. T. 927: Mitchell v. 

Worksop Union Assmt. Com. (1904), 92 L. T. 62; Livers 

pool Corpn. v. Chorley Union Assmt. Com. & Withnell 

Saag tt [1913] A. C. 197; Bach v. Daniels, [1925] 1 


105. Slightest amount of possession— Against 
wrongdoer.|—BRISTOW v. CORMICAN, No. 80, anle. 
106. Prior possession—Whether re-entry by 
plaintiff necessary. |—ARUNDELL’S (COUNT Ss) CASE 
(1650), Clay. 147, N. P. 
.| -— Compare REAL PROPERTY, Vol. 
XXXVIII., pp. 782, 783, Nos. 1151-1158. 
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(0) Possession of Part of Premises. 
107. Whether sufficient to protect possession of 
whole premises.|—DProof that pltf. was in separate 
possession of two rooms of a house :—Held: 
sufficient to satisfy an allegation that pltf. was in 
possession of the messuage, upon which deft. had 
taken issue.—FENN v. GRAFTON’ (1836), 2 Bing. 
N.C. 617; 2 Hodg. 58; 3 Scott, 56; 132 Ki. R. 288. 


has «a prior possession of the land 


defective title, will evure to the benefit 
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108. ——-.|—PrRicE v. CosTeR (1843), 2 L. T. 
O. S. 266. 

109. .} ~The tenant of a farm having sold 





pltf. his crops & tillages, & agreed to let him have 
possession of the farm to cultivate them, & having 
previously let deft. into possession of a mill & 
some fields, & into occupation of part of the mill 
house, the rest being occupied by the farin bailiff : 
—Heli: there being no proof of title in either, it 
was for the jury what the parties respectively had 
been put in possession of, & pltf. might, in trespass 
to the house, recover as to part of the house.— 
Epwarps v. Bonn (1862), 2 F. & F. 817, N. P. 
110. ——~— Induction of parson—No actual entry 
on Jand.]-—By his induction the parson is put in 
possession of a part for the whole & may maintain 
an action for a trespass on the glebe land, although 
he has not taken actual] possession of it.—BULWER 
v. BULWER (1819), 2 B. & Ald. 470; 106 E, Xf. 
437. 
Annotation : -Mentd. Davis v. Kyton (1830), 7 Bing. lod. 
111. Possession of bedroom-—By servant of 
occupler.]|—LEwis v. PonsrorD, No. 390, post. 
112. By child of occupler.|—LEwIs ». 
Ponsvorp, No. 390, post. 





D. Evidence of Possession. 
113. Acts of ownership.])—CANViEY 
COMRS. v. PREEDY, No. 99, ante. 
114. On part of land—-Whether evidence of 
possession of other parts.!—IIoLis v. GOLDFINCH, 


No. 133, post. 
115. -—-— .j—Pltf. claimed the whole 


bed of a stream which flowed between his & deft.’s 


ISLAND 














113 x. .)--Isolated acts of cut- 


under a Crown grant, & with Hnes 
run according to the grant: even 
though it conveys no title in conse- 
quence of the land having been 
prodouely granted. — CREAMER — v, 

wirri« (1856), 8 N. B. R. (3 All.) 
273.—-CAN. 

k. Person without title disnossesscd 
by another urithout title.—Where a 
person who has been in possession of 
property for several years without 
title is dispossessed by another, who 
also has no title, the former is entitled 
to be restored to posscssion.—BODHA 
GANDERI v ASHLOKR SINGH (1926), 
4. L. RR. 5 Pat. 765.—IND. 


PART II, reGr. x aa 1.— 


1071, Whether sufficient to protect 

Prone seion of whole premises.|—Where 

here is no actual title or claim of 
title, the occupant is not constructively 
in possession of more land than his 
occupation covers, & to this occupa- 
tion when suing in trespass he will be 
strictly limited.— Lakr ». BRILEY 
(1848), 5 U. C. TR. 136.—CAN. 

107 ii. ——.]}—Semble : a persou who 
Lakes possession of part of «a lot of 
Jand without title, does not, by run- 
ning the oxterior linea of the lot, 
acquire such a possession as will 
enable bim to maintain trespass for 
an entry on the line beyond the bounds 
WWiGEEEE ie oo was oe ama eee v. 
273-_CAN. ), . B. RR. (3 AML.) 


107 iii. ——.}—Battry v. MCNEILY 
(1861), 20 U. GC. R. 451.— CAN. 

107 iv. -] — M'DONNELL v. 
M‘Kinty (1847), 10 I. L. R. 514.—IR. 


PART II. SECT, 8, SUB-SECT. 1.—D. 


1183 i. Acts of ownership.}—The acta 
of a near relative & personal repre- 
Kentative of a deceased person done 
os pecs or his er aren < heirs 

regar oO land which was 
claimed by deceascd: but under a 


XLII. 


a — 


J e —VOL. 


of such heirs. to show possession in 
them, as against a mere wrongdocr, 
& the title deed, though not sufficient 
to convey the Jand for want of due 
reeistry or livery of scisin, may be 
used to show the extent of the claim 
of possession. TAppDEN ve WHITE 
ame 4 N. B. RR. (2) Kerr) 634.— 


113ii. ——.] — Wuitrn i». Siri 
(1859), 9 N. B. RR. (4 ALL) 335.—CAN. 

113 iii. .—Thoe mere fact of a 
person having a registered deed of 
Jand does not give him possession of 
the land described, without showing 
acts of posscssion.—MapRas BOARD 
(GOVERNOR) v. Ryan (1861), N. b. 
Dig. 746.—CAN. 

113 iv. .J)— Deft. in 
claimed the locus in quo under a grant 
from the Crown; pitf. gave ovidence 
of acts of possession of the land for 
twenty years prior to the grant, by 
which he claimed that the Crown was 
out of the possession, & could not 
ant without office found :—Held: 
his evidence of possession ought to 
have been Jeft to the jury.—SMITH v. 
Morrow (1872), 14 N. B. 2. (1 Pug.) 
200.—CAN. 





{trespass 





118 v. ——.}--McCCULLY v. BLAIR 
(1882), 15 N.S. R. (3 R. & G.) 435.— 
CAN. 

113 vi. ——.]—DPutting up boards on 
the land stating that the land was for 
Bale, was a sufficiont entry upon the 
owner’s part to vest the legal posses- 
sion in him & to enable him to main- 
tain an action of trespass.—DONOVAN 
coe (1884), 4 O. R. 635.— 


113 vii. ——-.}—FULLERTON v. BRUN- 
DIGE (1887), 20 N. 8S. R. (8 TN. & Q.), 
182; 80, L. I’. 378.—-CAN. 

113 viii. ———.]}—TIOMSON v. THOMAS 
Sony 23 N. S. Rh. (11 R. & G.) 325. 


118 ix. ——-.] — McDovuGcaLL wv. 
& G.) 322.—CAN 


ting timber or wild grass are not suifi- 
cient evidence of possession to main- 
tuin trespass, or to give title as against 
any one who haa toc enealy 
possessory  titleo.—Hovry__v. 
(1896), 33 N. B. R. 462.—CAN. 

113xi. ———.]J—PAYZANTV. LAWBOLD 
(1896), 29 N.S. R. 66.—CAN. 

118 xii. .J}—MARTIN v. MARTIN 
(1906), 2 BE. L. RK. 70.—CAN, 

113 xili. J—FULTON v. DAVID- 
SON (1906), 2 E. L. Wt. 153.—CAN. 

113 xiv. .}-In tho absence of 
twenty years’ continuous & exclusive 
enjoyment by pltf., occasional acts of 
aubtiag must be regarded as acts of 
trespass, or at the highest, as having 
been done with the consent of the 
owner. — OGILVIE v. GRANT (1906), 
41 N. 9. R. 1.--CAN. 

113 xv. —- ~.]— JENNINGS v. CHAND- 
LER (1906), 2 E. L. It. 57.—CAN. 

113 xvi. .l—~The casual use of 
land for pasturing cattle in common 
with other persons docs not constitute 
an cvidence of possession sufficient tu 
muintuin an action for trespass.— 
TEMISCOUATA RY, Co. v. CLAIR (N. B.) 
(1906), 38 S. C. RR. 230.,—CAN. 

113 xvii. ———.+ YOUNG v. GREEN- 
OUGH (N. 8.) (1906), 1 I. L. R. 174.— 
CAN. 


or 
ONG 

















113 xviii. ———.] — HaLirax POWER 
Co. v. CHRISTIE (1915), 48 N. 5. R. 264. 
as AN. 

1183 xix. .) — McDouGALy v. 
McDouGALy (1915), 49 N. 8. 1. 101.— 
CAN. 








118 xx. .J-—MATTHEWS ¥v. GOODE 
(1921), 56 N. S. R. 543.—CAN. 

113 xxi, ———.]-—-H4EGAN v. CAROLAN, 
(1916) 21. I. 27.—IR. 

l. Proof of former occupation.]—In 
an action of trespass to a shee 
station, in which deft. has pleade 
‘not possessed,” pltf. is entitled to 
provo possession of the part of the 
station trespassed on, by showing that 
the former occupier, from whom he 
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farm. Plitf.’s farm extended lower down on the 
one side of the stream than deft.’s & terminated 
opposite another farm, called C. which adjoined 
deft.’s, & which was bounded by the same con- 
tinuous hedge :—Held : acts of ownership exercised 
by pues on the bed & banks of the stream & on the 
hedge at the farm of C. were admissible in support 
of P tf.’s claim. 
tis impossible, in the nature of things, to confine 
the evidence to the very precise spot on which the 
alleged trespass may have been committed ; 
evidence may be given of acts done on other parts, 
rovided there is such a common character of 
ocality between these parts & the spot in question 
as would raise a reasonable inference in the minds 
of the jury, that the place in dispute belonged to 
pitf. if the other parts did (PARKE, B.).—JONES v. 
WILLIAMS (1837), 2 M. & W. 326; Murp. & H. 51; 
6L. J. Ex. 107; 150 E.R. 781. 
Annotations :—Apprvd. Bristow v. Cormican (1878), 3 App. 


Cas. 641. Consd. Lord Advocate r. Hlantyre (187%), 4 
App. Cas. 770. Distd. Clark v. Elphinstone (1880), 6 
App. Cas. 164. 


Consd. Lord Advocato v. Lovat (1880), 
5 App. Cas. 273; Sinith v. Lister (1895), 64 L. J. Q. B 


154. Apld. A.-G. » Newcastle-upon-Tyne Corpn., [1897] 
P ¢. B. 384. Consd. Craven ». Pridmore (1901), 17 
T. L. RR. 399; Hanbury v. Jenkins, [1901] 2 Ch. 401; 


University College v. Oxford Corpn. (1904), 68 J. P. 470. 

Refd. Briscoe v. Lomax (1838), 7 L. J. Q. B. 148; Dendy 
. Simpson (1856), 18 C. B. 831; Ecroyd v. Coulthard, 

11897) 2 Ch. 554; Johnston wv. O’Neill, [1911] A. C. 552. 


116. —-—.J]—By an award made 
under an Inclosure Act, passed in 1766, two private 
roads, I. & Ll., were set out. About 1818, the 
road I, became a public highway. Down to 1863, 
the surveyors of highways for the parish of C., 
within which E. & LL. were situate, had from time 
Lo time let the pasturage upon EK. & L. to various 
persons. A lucal board was formed in 1863 for the 
parish of C., who in 1876 let the pasturage upon K. 
é& Hi. to pltf. Ile thereupon commenced to 
depasture the herbage with his cattle on the 
road. Deft. interfered with pltf.’s enjoyment of 
the pasturage :—Held: the local board having 
no power to demise I., being a private way, pltf. 
had not sufficient exclusive possession as occupier 
to enable him to maintain an action. 

It is difficult to say that there is a de fuclo 
possession, when there is no possession except 
of those parts of the lane which are in actual 
possession, & these is an interference with the 
enjoyment of the parts which are not in actual 

ossession. My meaning is this, if there were an 
inclosed field & a man had turned his cattle into it, 
& had loched the gate; he might well claim to 








purchased, occupied the ground in | disputing 
question.— LESTER v. GIRARD (1848), 
1 Legge, 463.—AUS. v. 

m, ——.]—- Mere prior occupancy 
of land, without title to any estate 
therein, by a person who is in reality 
a trespasser, gives to him a title to 
sue for damages any subsequent 
trespasscr who can sbow no older or 


ossessory = title.] — Mount 
Bisctorg# TIN MINING Co. KEGIATERED 
Mount BIscHorr HXTENDED TIN 
MINING Co. No LIABILITY (1913), 15 
Cc. L. R. 549.—AUS 


p. Locus in quo parily fSenced.] — 
Trespass quare clausum fregit describing 
the locus in guo by metes & bounds & 
as part of “‘ what has heretofvre been 
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have a de facto possession of the whole field ; but 
if there were an un-inclosed common of a mile 
in length, & he turned one horse on one end of the 
common he could not be said to have a de facto 
possession of the whole length of the common. 
If it would not be a de facto possession it would be 
a nominal possession. If no right were attached 
to it, it would not be a constructive possession 
(BRAMWELL, L.J.).—-COVERDALE v. CHARLTON 
(1878), 4 Q. B. D. 104; 48 L. J. Q. B. 128; 40 
L. T. 88; 43 J. P. 268; 27 W. R. 257, C. A. 


Annotations : —Refd. Burgess v. Northwich L. B. (1880), 6 
Q. B. D. 264; Rolls v. 8t. George the arty? South- 
wark baaaed (1880), 14 Ch. D. 785; Wandsworth Board of 
Works v. United Telephone Co. (1884), 18 Q. B. D. 
904; Fareham L. B. Fareham LHlectric Light Co. v. 
Smith (1891), 7 T. L. I. 443; Hill v. Wallasey L. B., 
{1894] 1 Ch. 188; A.-G. v. Conduit Collfery Co., 
{18951 1 Q. B. 301; 7 ORD EES Wolls Corpn. v. Baird, 

. C.. 434; Escott v. Newport Corpn., [1904] u 

K. B. 369. Mentd. Nutter v Accrington L. B. of Health 

1878), 4 Q. BB. D. 375; R. v. London County Keepers of 
cace & JJ. (1890), 25 Q. B. D. 357; Brudford v. Kast- 
bourpe Corpn., [1896] 2 Q. B. 205; Salt Union v. Harvey 
1897), 61 J. P. 875; St. Mary’s, Battersea Vestry v. 
unty of London & Brush Provincial Electric Lighting 

Co. (1899), 80 L. T. 31; Finchicy Klectric Light Co. v. 

Finchley U. C., [1903] 1 Ch. 437; Westminstor Corpn. v. 

Johuseon, Same v. Fuller, (1904] bX. B. 737; Pemsel & 

Wilbon v. Tucker, [1907] 2 Ch. 191; Wednesbury Corpn. 

». Lodge Holes Colliery Co., {1907] | K. B. 78; Foley’s 

Charity Trustees v. Dudley Corpn., [1910] 1K. B. 317; 

Jones v. Rew (1910), 103 L. J. 165; Nesbitt v. Mabic- 

thorpe U. C., [1918] 2 K. B. 1. 


117. .|—Although acts done upon 
parts of a district of land may be evidence of 
possession of the whole yet as regards lands within 
a disputed boundary act, of ownership by either 
party outside the boundary are no evidence of 
title to the lands within il.—CLARK v. HLPHINSTONE 
(1880), 6 App. Cas. 164; 501. J. P. C. 22, P.C. 

—— Admissibility of private documents.|— See 
EVIDENCE, Vol. X XII., p. 360, Nos. 3670-3678. 

118. Payment of rent.|-—(1) A. paid a nominal 
rent to the King for 1,000 acres of woodland, the 
wood being all reserved to the Crown. During 
four months in the year, A. exercised the privilege 
of shooting over the land, & by his permission 
another person took the grass :—Teld: the pay- 
ment of the rent, the exercise of the privilege of 
shooting, & the taking of the grass was sufficient 
evidence to show that A. was in the actual 
possession of the land, so as to entitle him to 
maintain trespass. 

(2) A. occupied under a parol licence from the 
Crown, & the rent paid by him was much less than 
one third of the annual value of the land :—Jfeld : 
as A. had no legal conveyance from the Crown by 
matter of record, & as the rent reserved was not 
one-third of the annual value of the land, as 


a ar rr tn ER RR AN 


his title put in at the trial a receipt 
from the Bank of Upper Canada at 
Kingston, which stated that the 
amount therein mentioned would 
appear at the credit of the Crown land 
department in the bank on lots Nos, 24 
& 25 in the ¥th concession of Hinchin- 
brooke, being the premises in q uestion. 
On this receipt was indorsed a certi- 





ae ee 





better title in himsclfi—Swaite +. | known as Jot 15, t ficate of the sale & terms thereof, 
ZURDAYK, [1924] 2 W. W. KR. 5553 | Delaware.” Deft. Sohaed ene ctltle ama by ee bait land agents :— 
18 Sask. L. R. 558.--CAN. Pitt. claimed by & it eld: sufficient, under 23 Vict. c. 2, 


n. Description of land in Crown 

ant inaccurate.|—In an action for 
respass where a Crown grant is put 
in evidence, setting out, & _porperung 
to describe the parcels, but the descrip- 
tion obviously & by demonstration is 
incorrect, as not enclosing aspace ; such 
description is inoperative, & should 


ago, rel 


front concession. 


be wholly rojected.—STEPHEN v. BEL- | such 
FABT SHIRE, COUNCILLORS & RatTE- | woul 
eta (1870), 1 V. BR. (Law) 59.— vs 


o. Burden of proof— On person 


| Lichen 
appeared that more 

on & survey, he had fenced 
in a part of deft.’s lot 14 in the broken 
This fence, if con- 
tinued, would have included the 
fin question, but it had never 
extended to any part of lot 14 in the 
ist concession :—Held : 
ossession of the locus in as 
entitle him to recover.— 


qa. Bank receipt.}—Pitt. in proof of 


to entitle pltf. to maintain trespass 
for cutting trees after the date of tho 
certificate, but before the statute.— 
WHITING v. KERNAHAN (1862), 12 
C. BP, 57.—CAN. 


r. General entry on plot.j—The lines 
having been run by a provincial land 
surveyor between pltf.’s & deft.’s 
lot, it was found that deft. had en- 
croached on & small portion of pltf.’s 
land, which he refused to give — 
Held; the general entry of pltf. on 
his lot, before deft. had encroached 


han twenty years 


art 
een 


pltf. had no 
£LD 
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required by Crown Lands Acts, 1702 (c. 7), s. 5, 
he had no legal right to retain possession of the 
land as against the Crown, but as he occupied 
with the permission of the Crown, his possession 
was sufficient to enable him to maintain trespass 
against a wrong-doer.—HARPER v. CHARLESWORTH 
(1825), 4 B. & C. 5674; 6 Dow. & Ry. K. B. 572; 
3 L.J.0.8S. K. B. 265; 4L. 7.0.8. K. B, 22; 
107 H. R. 1174. 

Annotations :—As to (1) Consd. Humphrey v. Nowland (1862), 

15 Moo. P. C. C. 343. 4s to (2) Rela: Heartley v. Banks 

1859), K. & G. 219. Generally, Refd. A.-G 

1868), L. R. 3 Exch. 288. Mentd. R. v. Bra 

.R.9 Q. B. 582. 

119. Exercise of privilege of shooting.) — 
HARPER v. CHARLESWORTH, No. 118, ante. 

120. Taking grass.|—HanreEr v. CHARLESWORTH, 
No. 118, ante. 

121. Any act showing intention.]|—A party hav- 
ing the legal title to land having entered, may 
maintain trespass against a person wrongfully 
in possession at the time of entry, & continuing 
in such possession afterwards. 

If he who has the right to land, enters & takes 
possession, he may maintain trespass. It is not 
necessary that the party who makes the entry 
should declare that he enters to take possession ; 
it is sufficient, if he does any act, to show his 
intention (LORD TENTERDEN, C.J.).—BUTCHER Vv. 
BUTCHER (1827), 7 B. & C. 3093; 1 Man, & Ry. 
K. B. 220; 6L. J.0O.8. K. B. 51; 108 BE. R. 772. 
Annotations :~—-Consd. Wiltshire v. Sidford (1827), 6 lL. J. 

O.8. K. B. 151. Apid. Hey v. Moorhouse (1839), 6 Bing. 

N.C. 52. Consd. Newton v. Harland (1840), 1 Man. & G. 

644. Apld. Jones v. Chapman (1849), 2 

Consd. Barnett ». Guildfor (1855), 11 Exch. 19. 

Humphrey v. Nowland (1862), 15 uo. P. C. C. 343; 


Hodgson v. Walker (1872), L. R Exch. 543; Ocean 
A oe - Guurantce Corpn. v. Ilford Gas Co., [1905] 


ad e 


- » Dakin 
old (1874), 





EH. Particular Instances. 
See Sub-sect. 4, post. 


SUB-SECT, 2.—AGAINST WHOM RELIEF 
OBTAINABLE. 
122. After entry by party entitled—Disseisor.|— 
Lirorp’s Cast, No. 227, post. 
123.— Feoffees of disseisor.]|—Lirorp’s CAbE, 
No. 227, post. 
Person wrongfully in possession— é& con- 


oe in possession after entry.|—See Nos. 95-99, 
ante. 





Lessor entering after expiration of term.]— 
See No. 151, post. 
124, Party causing or acceding to trespass by 
another—-Forcibly causing trespass.|—SmITH v. 
STONE (1647), Sty. 65; 82 EB. R. 533. 
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125. Absence of intention.|—Y., a candi- 
date for election as member of Parliament, was 
accompanied through a borough by a crowd of 
persons forming a procession in his honour. The 
windows of certain houses, belonging to members 
of the opposite political party, were broken by 
the mob in their course; & Y., standing up in a 
carriage, waved his hat in the air, but with no 
intention of encouraging the mob in their acts of 
violence, & made no PEN oe to leave the carriage 
or stop the procession, though he remonstrated 
with those who could hear him on the disgraceful 
character of their proceedings :—Held: under 
these circumstances, Y. was not liable for the dam- 
age caused by the breaking of the windows.— 
PEACOCK v. YOUNG (1869), 21 L. T. 527; 34 J. VP. 
213; 18 W. R. 134. 

126. Clear proof of direction or instigation.] 
—To make a man responsible for a trespass 
committed by another, it should be clearly shown, 
either that he had directed the act to be done, or so 
sanctioned it as to make himself in the contempla- 
tion of law a participator in it.—WARING v. GILL 
(1875), 40 J. PB. 25. 

127. Lessor reserving power to cut trees—Im- 
proper exercise of power by assignee—Lessor & 
assignee liable.|—If a lease be made, with excep- 
tion of the trees, & a power reserved to the lessor 
to enter & cut them down, he may assign this power 
to another person; but if it be not properly pur- 
sucd, the lessee may maintain trespass, both against 
the lessor & his assignee.—WARREN v. ARTHUR 
(1682), 2 Mod. Rep. 317; 46 EF. Bf. 1097. 

128. Tenant at will—Action by feoffee of lessor. | 
—BALL v. CULLIMORE, No. 150, post. 

129. Action against persons claiming right of 
way—Highway authority aiding in proof of right — 
Joinder of highway authority as defendant.|-~ - 
Where an action for trespass is brought against 
persons who claim a right of way, é& the highway 
authority of the district resolve to assist defts. in 
proving that there is such a right of way, such 
highway authority can be added as defts. to the 
action. 

The owner of an estate closed & locked the gates 
of a carriage drive upon the estate, with the object 
of excluding the public. Three persons broke the 
locks & entered upon the drive for the purpose of 
asserting a public right of way over it, upon which 
the owner brought an action against them for 
trespass. The Andover Rural District Council, 
acting under Local Government Act, 1894 (c. 73), 
s. 26, passed a resolution that the council should 
assist defts. in the action, in order that the right 
of way might be maintained, & instructed the 
clerk to the council to take all necessary steps. 
The owncr thereupon obtained leave to amend his 











thereon, was sufficient to entitle bim | (1912),210. W. BR. 493; 30. W. N. 738 ; 

O. L.R. 578; 2D. 
f. Necessily for showing twenty years’ 
exclusive occupation, J—GRIEAVES v. CAR- 
RUTHERS (B. C.) (1913), 24 W. L. R. 
.W. RR. 1074; 18 B.C. KR. 


to maintain this action, without proof | 25 

. Rear es as ae part in paar ety 
. or N v. ONNE 

18 O. P, 618.—CAN. a a 


t. Hffect o 


deed from Commis- 814; 4 
stoner of Public Lands.}—MCMICKEN v. | 261.—CAN. 
MoCakTHy (1881), 2 P. E. I. 389.—CAN. 


a. Feliance upon blazes & stumps.) 
—FORBES v, DIXon (1906), 1 EB. L. RR. 


498.—CAN. MCGREGOR 


afl ioe gs 
282 gik NERS AI O87. 
pti aire 
B.C RG CANT : 


—ETTINGER V, 


Act to 


6. Application of Survey 
pri TRIPP 


wate survey.}—Hoory vv, 


g. Kvidence of surviving ouner of 
conventional line contradicting deeds. }-—— 
WEBBER (1917), 
N.8. R. 226.—CAN. 

h. All boundary lines must be proved. | 
TLANTIC LUMBER Co. 
6.——-CAN (1919), 59 S. C. R. 649.—CAN. 


PART II, SECT. 3, SUB-SECT. 2. 


k. Ouner of cattle.}-—Unpaid vendor 
of cattle in his possession may be 
‘* owner ’”’ for purposes of trespass by 
—CAN. them.—R. v. Wyatt, Ez p. 

FORD (1877), 3 V. L. R. (L.)126.—AUB. 

1. Maeter.J}—Master Hable for tros- 


ass on land committed bv his servant 
fh charge of travelling stock.—FORE- 
MAN Uv. MCNAMARA (1897), 23 V. L. BR. 
601.— AUS. 

m. .}—A master held respon- 
sible for his overseer whom he had 
employed to cut trees on his own 
property, passing over the known fence 
of an adjoining proprictor, & there 
51 | cutting trees, although it was alleged 
he did so without authority.—HILL 
v. MERRICKS (1813), Hume, 397.— 
SCOT. 


1 R.136.—CAN. 





n. Tight of corporation to maintain 
action in absence of bye-law.}—A town- 
ship comps without having passed 
any bye-law on the subject, can main- 
tain trespass for cutting & ing 
away trees growing nen Govt. ow- 
ances for roads; for the power to pass 
bye-laws for preserving or selling such 
trees gave them also a right to recover 
from a wrongdoer their value, which 


cc 2 
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statement of claim in the action by adding the 
council as defts., & claimed against them a 
declaration that there was no right of way, together 
with an injunction to restrain them from so 
asserting :—Held: that although the council had 
not themselves or by their agents entered upon the 
land, nor taken any active part in the dispute, 
nevertheless, as claiming a right to assist in the 
assertion of the right of way, they were properly 
joined as partics to the action.—THORNHILL v. 
Wrexs, [1913] 1 Ch. 438; 82 I. J. Ch. 299; 108 
I. T. $92; 77 J. P. 231; 57 Sol. Jo. 477; 11 
J. G. R. 362; subsequent proceedings, sub nom. 
THORNUILL v. Weeks (No. 3), [1915] 1 Ch. 106. 

Co-owner—At sult of co-owner.| — See Nos. 141- 
144, post. 

Exclusive possessor of surface-——By owner of sub- 
soil.|—Sce No. 134, post. 


SuB-sHCT. §.—TRESPASS BY RELATION. 

130. In what cases doctrine applies— Person 
having prior right—After regaining possession. |— 
If A. disscise B. & C. disseise A., & B. afterwards 
enters upon C. B. may maintain trespass against 
©. for he is remitted to his first posscssion.— 
Honcomsp v. RAWLYNS (1597), Cro. Eliz. 540; 
Moore, K. LB, 461; 78 E.R. 786. 

181. ——— Assignment to solicitor by way of 
security—Subsequent trespass by execution against 
assignor.|—After verdict, but before judgment, 
W, pitf. in ejectment, on July 11, assigned a field 
of potatoes, with the crop growing on it, which he 
held under a lease, the subject-matter of the 
action, to his attorney in the action, as a security 
for money advanced by the attorney, & for the 
amount due for costs already incurred in the action. 
One of defts., a sheriff’s officer, on July 17, seized 
the crop of potatoes, under a fi, fa, against W. On 
the same day, but afterwards, possession was 
delivered by another sheriff's officer of the field in 
question, under a habere facias possessionem, to W., 
who immediately transferred the possession to an 
agent attending for the attorney. On July, 30 
the first sheriff’s officer sold the potatoes, by 


right might be exercised without any | COMMISSION v. 





DAVIS (TRADING AS 
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auction, as a separate lot, after notice given him 
of pitf.’s title, to J, who, after taking an assign- 
ment of the lease from the sheriff entered & took 
the potatoes :—Held: an action quare clansum 
fregit lay for the attorney against the sheriff & his 
officers as his title related back to the time when 
it accrued.—RADCLIFFE v. ANDERSON (1860), 
E.B. & BE. 819; 120 E.R. 715; sub nom. ANDER- 
SON v. RADCLIFFE & WALKER, 29 L. J. Q. B. 128 ; 
1L. T. 487; 6 Jur. N. 8.578; 8 W. R. 283, Ex. Ch. 


Annotations :—Apld. Ocean Accident & Guarantoe Corpn. 
e. llford Gas Co., [1905] 2 K. B. 493. Refd. Dickinson v. 
Burrell, Stourton v. Burrell (1866), L. R. 1 Kg. 337; 
Dunlop v. Macedo (1891), 8 ‘I. L. R. 43. Mentd. Guy 
vy, Churchill (1888), 40 Ch. D. 481; Alabaster v. Harness, 
{1894} 2 Q. B. 897. 

Customary lien of copyhold—After admit- 


tance.|— See CovyHoLps, Vol. XIIL., p. 108, No. 


1384. 
Executor or administrator.]—Scre Hxrcu- 
rors, Vol. XXIII, p. 70, Nos. 534, 535. 
Mortgagee.|—See MorTGaG, Vol. XXXV., 
pp. 394, 398, No. 1363, 14038. 


SuB-SECT. 1.-—PARTICULAR RIGHT». 
A, In General. 

132. Contractors for doing work on land-—Con- 
struction of canal.|—The contractors for making 
a navigable canal having, with the permission of 
the owner of the soil, erected a dam of carth & 
wood upon his close, across a stream there, for the 
purpose of complcting their work, have a possession 
sufficient to entitle them to maintain trespass 
against a wrongdocr.—Dyson v. COLLICK (1822), 
5 B. & Ald. 600; 1 Dow. & Ry. K. B. 225; 1 


Dow. & Ry. M. C. 703; 106 K. RR. 1310. 

Annotations :—Consd. hi. v. Brighton Gas Light & Coke Co. 
tel 5 B. & C. 466; Hastings Corpn. v. Ivall eas 
1» 1. 19 Eq. 558. Refd. Harper 7. Charlesworth (1825), 
3. J. 0. & K. B. 265. Mentd. Rolls v. St. George tho 
Martyr, Southwark Vestry (1880), 14 Ch. D. 785. 


133. Proprietors of navigation—Trespass to soil 
in bank adjoining excavation from new channel.|— 
By an Act of 1664 certain persons were authorised 
to make navigable the river Itchin, & certain 
other rivers, & to cut, dig, & make new channels, & 
to deepen or widen the rivers, channels, etc., & 


Crown lands department all transfers 


bye-law.—BuURLKIan TOWNSHIP CORPN. 
v, HALES (1867), 27 U. C. It. 72.—CAN. 

o. Municipal corporation.|—-VANEG- 
MOND v. SHAFORTHE CORPN. (1883), 
6 O. R. 599.—CAN. 

P. Landlord.j|— A landlord is not 
liable in trespass for the wilful & 
unauthorised ucts of his bailiffs, com- 
mitted in the conduct of a distress.— 
THYNNE ¥. RUSSELL (1838), 1 Jebb & 
8. 155.—IR. 

q. Mortgagees d& purchasers.) — 
A. & B. were the owners of two semi- 
detached houses at Villa Marie. 3B. 
uantged. his house to ©. & DP. The 
tmtgeey. sold the house to K., who 
entered therein with others & pulled 
down & carried away both houses. A. 
took action to recover damages for the 
trespass & conversion, as well against 
C, D., the mtgees., as against Kh. 
tho purchasor, & the others who had 
entered upon tho land :—Held: the 
purchaser & the others who had actually 
entcred upon the land, were Hable for 
damages for the trespass & wrongful 
conversion.—POWER v. FOLKY (1902), 
8 Nfid. L. R. 540.—NFLD. 


PART iI, SECT. 3, SUB-SECT. 3. 

xr, Land taken by Government — 
Retrospective effect of taking—Whether 
ossessor may take action for trespass 
etween date of retruanective order & date 
of order taking effect.}—RAILWAYS 


DAVIS BROTHERS) (No. 2) (1915), 18 
W.A. L. R. 51.—AUS, 

t. In what causes doctrine applics— 
Owner as ayainst possessor.) —In tres- 
pass guare clausum fregit for cutting 
grass on July 31, pitf. proved posses- 
sion only; deft. Justified as owner of 
the land under a deed dated July 15, 
but not registored till Aug. 1 :— Held: 
as against pltf. deft. had not title by 
relation from the date of the decd.-— 
PATTISON v. ‘'TINGLKY (1863), 10 
N. B. RR. (5 All.) 553.—CAN. 

_ a —— Patent for Crown land not 
vssued.)—Pitf. held possession as pur- 
chaser under a receipt from the Crown 
land agent, & before deft. entered he 
had paid up in full, & was entitled to 
the patent, which however did not issuc 
until some time after :—Held: he was 
entitled to recover for trespass com- 
mitted before as well as after tho 
atent.—NICHOLSON v. PAGE (1868), 
7 U. Cc. R. 505.—-CAN. 

b. .J]— After entry there is a 
relation back to the actual title as 
against a wrong-doer, & an action may 
be maintained for trespass prior to 
such entry.—LECAIN %. HOSTERMAN 
(1878), Cass. Dig. 2nd. ed, 827.—CAN. 

0. J— Pitf. herein, a timber 
licensee, sold his interest in the license 
& Hmits to W., who entered & cut 
timber, but the transfer was not 
approved, & by the reguiations of the 








were to be in writing & subject to their 
approval, & were to be valid only from 
buch approval :—Held: the Icgal title 
to the limits & timber thereon was in 
pltf., & W.’s possession was pltf.’s, who 
waa entitled to maintain an action for 
damage done to the limits.—Boorn e. 
MCINTYRE (1880), 31 C. P. 183.—CAN. 

d. ———.}—HAMILTON PROVIDENT & 
LOAN Socirty v. CAMPBELL (1884), 
12 A. It, 250.—CAN. 

e. .]J— A mtgee. of _ vacant 
lands :—Held: entitled to damuges 
against third partics who entered tho 
lands & removed timber therefrom 
after he had begun foreclosure pro- 
ceedings & before he became registered 
owner thereunder, even though hoe was 
never in actual possession under the 
mtge.—REID v. GALBRAITH (B. C.), 
(1926) 4 D. L. 1. 814; (1926) 3 
Ww. W. Bt. 500.—CAN,. 


PART Il. SECT. 3, SUB-SECT, 4.—A. 


f. Ouner of private ae a i 
The charter of the Nova Scotia Tele- 

hone Co. authorised the construction 
y working of Hines of telephone along 
the sides of, & across & under, any 
public highway or street of the city 
of Halifax provided that in working 
such Hines the co. should not cut down 
or mutilate any trees:—Held: the 
owner of private property in the city 
could maintain an action for damages 





Part If.—TREspass tro Lann. 


to do all that might be fit for navigation, & to build 
locks, etc., upon any of the lands adjoining the 
rivers, etc., & to make towing paths; & it was 
expressly provided that the undertakers of the 
navigation should not make any trench, river, or 
watercourse, or use the locks, etc. upon the land 
of any person until a full agreement with, & satis- 
faction to the owners of the land had been made by 
the comrs. appointed by the Act, or by the persons 
authorised to make the navigation, nor until 
satisfaction should be paid to the respective 
owners of the lands, according to the determination 
of the comrs., or by agreement by the undertakers 
of the navigation. By a subsequent clause, the 
comrs. were to determine what satisfaction any 
person should have in respect of any prejudice, 
Joss, or damage, sustained for such proportion of 
his lands next adjoining to the navigation as should 
be made use of for the purposes of the Act, in case 
the undertakers of the navigation should not have 
agreed beforehand, & satisfied the party so damni- 
fied. The proprietor of the navigation having 
brought trespass against the owner of the adjoin- 
ing land, for cutting trees upon the bank of a 
channel made under this Act, the judge at the trial 
admitted evidence of acts of ownership exercised 
by the proprietors of the navigation upon other 
parts of the backs where the adjoining land did not 
belong to deft., & afterwards left the question to 
the jury, upon conflicting acts of ownership which 
were given in evidence 3; but stated, in the course 
of his address, that it might be assumed from the 
length of time that had clapsed since the passing 
of the Act, & from the provision that no land of any 
person was to be used until satisfaction was made 
to the owner, that some agreement had been made, 
by which all the land used for the purposes of the 
navigation by the proprietors thereof had been 
sold to them by the land owners. A rule having 
been obtained for a new trial:—IHeld: (1) by 
virtue of the provisions of this Act of 1664, the 
proprictors of the navigation did not necessarily 
acquire such an interest in the soil in a bank 
adjoining to & formed out of the earth excavated 
from a new channel, made for the first time under 
the Act. as would enable them to maintain tres- 
pass; (2) acts of ownership by the proprietor of 
the navigation upon different parts of the bank 
contiguous to new channels of the navigation made 
under the Act of Parliament were not admissible 

In evidence made under the Act of Parliament 

were not admissible in evidence to show that the 

soil in the bank in question belonged to the pro- 
prietor of the navigation. —HoLiis v. GOLDFINCH 

(1823), 1 B. & C. 205; 2 Dow. & Ry, K. B. 316; 

1L,.J.O0.8. K.B. 913; 107K. R. 76. 

Annotations :-—As to (1) Retd. Rochdale Canal Co. v. King 
(1849), 18 L. J. Q. B. 293. As to (2) Consd. River Lee 
Navigation Conservators v. Button (1881), 6 App. Cas. 
685. Generally, Mentd. Portmore v. Bunn (1823), 1 B. 
& C. 694; Badger v. South Yorkshire Ry. & River Dun 
Co. (1858), 1 EB. & BE. 359, 

134. Owner of sub-soil—Against exclusive pos- 
sessor of surface.|—-The owncr of the subsoil may 
maintain trespass against a person who has the 
exclusive right to the possession of the surface, for 
making holes of such a depth as to interfere with 
the right of the owner in the subsoil. Where the 
injury merely affects the surfacc, as in the case of 
a riding on a horse, the owner of the subsoil cannot 
In such case, sue in trespass.—Cox v. GLUE, Cox 


ae the co. for uring ornamental 
shade trees on the street in front of 
his property while constructing or 
working the telephone line, there being 
nothing in the evidence to rebut the 
presumption of ownership ad medium 
or to show that the street had been 


passing of an 
O’CONNOR vv. 


under illegal 


laid out under a statute of the province 
or dedicated to the public before the 
Expropriation Act.— 
OVA SCOTIA TELEPHONE 

Co. (1893), 22 S. C. R. 276.— CAN. 
a. Whether pee in 
ecree of civil court.|— 
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v. SAINT, Cox v. MOUSLEY (1848), 5 C. B. 533; 17 

I. J.C. P. 16235 10 L. T. 0. 8.374; 12 Jur. 185; 

136 E. R. 987. 

{nnotations :—Consd. Itichards v. Davies, [1921] 1 Ch. 90; 
Back v. Daniels, [1925) 1 K. B. 526. efd. Pilgiim v. 
Southampton & Dorchester Ry. (1848),12 L. I’. O. S. 127. 


135. Trustees of turnpike road.|—By a pro- 
visional order of the Gencral Board of Iealth 
Public Health Act 1848 (c. 63, except sect. 50 & a 
part of sect. 88 was ordered to be put in force, 
when such order should be confirmed by Act of 
Parliament within the borough of T., & the council 
of the borough were by the order appointed the 
local board of health, & by the order Towns 
improvement Clauses Act, 1847 (c. 34), s. 63, was 
also ordered to be incorporated with the local 
improvement Act of the borough. Sect. 50 of 
Towns Improvement Clauses Act enacts that ‘‘ the 
trustces of any turnpike road shall not collect any 
toll on any road within the limits of the special 
Act, or lay out any money thereon.” 

The provisional order, so far as the same was 
authorised by the Public Health Act, was afterwards 
confirmed by 14 & 15 Vict. c. 103, & made absolhute : 
- -Held: the trustees of a turnpike road were en- 
titled to maintain trespass for the removal of turn- 
pike gates within the borough of T. by the local 
board of health acting under Towns Improvement 
Clauses Act 1847 (c. 34), s. 68, & believing that the 
same was legally incorporated by the provisional] 
order into their local improvement Act.—CLAYTON 
v. FFNwWICK (1856), 6 Kk. & B. 114; 257. 7. Q. B. 
226; 271.T.0.8.119; 20 J.P. 180; 2 Jur. N.S. 
635; 119 EK. RR. 807. 

Annotations ; ~Mentd. Moseley v. my L. B. of Health (1856), 
3 Jur. N.S. 42; It. v. Tunstall & Bosley Turnpike-road 
Trustees (1856), 27 L. T. O. 8S. 1843; N. KE. Ry. v. Tyne- 
mouth Corpn. (1868), L. R. 3 Q. B. 723. 

136. Owner dedicating soil to public purposes.|— 
Semble: a power to grant a lease primd facie 
implies ownership ; & a dedication of land by the 
owner of the soil to public purposes does not pre- 
vent an encroaching stranger being liable to an 
action of trespass or ejectment.—-THOMPSON », 
WEsT SOMERSET MINERAL Ry. Co. (1857), 29 
L.T.O0.8.7; 5 W. 1. 296. 

137. Person having equitable interest.|—The 
receiver of an estate, in which pltf. had an equit- 
able interest, under a settlement vesting it in 
trustees, let deft. into possession of the premises 
under an agreement with himself, in writing, in 
which he described himself as agreeing, ‘‘ on behalf 
of the estate,” to Iet for a term of years. Pltf. 
declining to sanction any other than a yearly 
Ietting, a correspondence ensued between him & 
deft., in which the latter intimated that, as he 
could not get a Iease, he should leave as soon 
as he could, & he did leave before he had been 
six months in possession :—/Held: he was not 
liable to pltf., either in trespass or use & occupa- 
tion; & semble, he was not liable at all. 

Pitf. had not any legal title, & could not maintain 
trespass (MARTIN, B.).—SLOPER v. SAUNDERS 
(1860), 29 L. J. Ex. 275. 

Annotation :-—Mentd. Re De Keysers Royal Hotel, De 
Keysers Royal Hotel v. R., (1919) 2 Ch. 197. 

138. Managers of non-provided schools ~ Must 
have special arrangement with owner.|— Man- 
agers appointed under Education Act, 1902 (c. 42), 
of a non-provided school have not such possession 
of the school building, in the absence of a special 


Upir Narain SINGH ¥v. SHIR Rar 
(1898), I. L. R. 20 All. 198.— IND, 

h. Mining lease applicant who 
has not complied with regulations. }— 
Appct. for a mining lease, who has not 
complied with the regulations in force 


possession 
as to the manner in which ground 
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Sect. 3.— Right to relief : Sub-sect, 4, A., B., C., D., 
B., 0, G. & H. (a). 


arrangement with the owncr, as will support an 
action of trespass. 

The local education authority having ceased to 
maintain a non-provided school, sent their in- 
spector, who informed the teachers & the children 
that the school would be closed, & told the children 
that they were to go to another school, & offered 
to the teachers employment, which they accepted, 
in other schools; & he wrote in the log book, 
‘‘ School closed, teachers {ransferred.’’ The man- 
agers brought an action against the local education 
authority claiming damages for trespass & illegal 
ucts in closing the school & inducing the teachers 
to leave the service of the managers without due 
justification :—Held: the managers not having 
pleaded or proved any special arrangement with 
the owner of the school building giving them 
possession in a legal sense, could not maintain 
the action.—- BLENCOWE v. NORTHAMPTONSHIRE 
Country Councin, [1907] 1 Ch. 5043 761. J. Ch. 
276; 061. T. $863 713. P.258; 283 T. 1. R. 319 5 
Hil Sol. Jo. 277; 61. G. RR. 551. 


Annotation :-—Mentd. Wilford vo. West Riding of Yorkshire 
County Council, [1908] 1 K. B. 685. 


Assignee in bankruptcy.] —See BANKRUPTCY, 
Vol. V., pp. 972, 973, Nos. 7960-7965. 

Commissjoner of Sewers.| -— See Sewers & 
Drains, Vol. XLI, pp. 55, 56, No. 407, 

Ecclesiastical rights—Over churchyard.] —- See 
BuRIALS, Vol. VIL., pp. 526, 533, Nos. 03-67, 
133, 134; Wecriesiasticar Law, Vol. XIX., 
yp. 264, Nos. 476, 477. 

Possession of church—Churchwardens & 
vicar.]|——See EcCcLESiAsTicAL Law, Vol. XIX., 
ppe 286, 287, Nos. 757-765. 

Married women—FProtection of own property.]— 
See HUSBAND & WIFE, Vol. XXVII., pp. 89, 259, 
Nos. 695, 2284. 

189. Mortgagee.]—Trespass will not lie against 
the occupier of land at the suit of the mtgee. who 
has never been in actual possession or been seised 
of the land has not obtained a judgment in 
ejectment either by default or by verdict.— 
TURNER » CAMERON’S COALBROOK STEAM COAT, 
(‘o. (1850), 5 Exch. 982; 20 L. J. Ex. 713 16 
I. T.O.S. 285 3; 155 Te. KR. 407. 

_tunotatrons :—Refd, Neato v. Harding (1851), 6 Exch. 349; 
applied for showd be marked out, | his 
cannot maintain an action for trespass (1858), 3 N. 
against the holders of miners’ rights, | CAN. 

for entering on the land & inarking out 141 iv. 





v. HAYGARTH, No. 339, post. 





co-tenant.—ELLIOTT  v, 





TRESPASS. 


Harrison v. Blackburn (1864), 10 Jur. N. 8.1131; Phillips 
v. Homfray (1883), 2 h. D. 439; Wallis v. Hands 
[1893] 2 75. Mentd. Blatchford v. Cole (1858), 5 


Gar. WB. 412, 
.]— See, also, Mortaace, Vol. XXXV., 
pp. 393, 394, Nos. 1362, 1363. 

Partnership property—Dissolution of partnership 
~-Trespass by former partner.]— Sce PARTNERSHIP, 
Vo). XXXVI, p. 499, No. 1654. 





B. Righis of Common. 
See COMMONS, Vol. XI., pp. 1 ef seq. 


C. Copyholds. 


140. Copyholder with right to cut underwood. |— 
Underwood is a thing of inheritance & perpetuity, 
& may be granted in fee by copy of court roll; & 
will support trespass quare clausum fregit.—HOK v. 
TAYLOR (1595), Cro. Kliz. 413 ; Moore, K. B. 355 ; 
4 Co. Rep. 30 b; Jenk. 274; 78 E.R. 655. 
Annotations :—Apld. Wilson v. Mackreth (1766), 3 Burr. 

1824. Refd. Hesdon & Smiths Caso (1610), 13 Co. Rep. 

67; Musgrave v. Gave (1741), Wiles, 319. 

Customary heir of copyhold——Before admittance. | 
—See Copyionps, Vol. XIIT., p. 108, Nos. 1375- 
1379, 1382. 

After admittance.!-—See Copy1ioLps, Vol. 
XITI., p. 108, No. 1384. 

Action for cutting trees.|---See AGRICULTURF, 
Vol. II., p. 70, Nos. 467, 468. 

Rights of common.]— See, generally, COMMONS, 
Vol. XI., pp. 1 ef seq. 





D. Co-Owners. 


141. Action between tenants in common 
General rule.|-- Ric v. Han (1661), 1 Keb. 18 ; 
83 E. R. 785. 

142. —-- .|— Nove v, REED, No. 88, ante. 

143. .|—Trespass guare clausum fregit 
lies by one of several tenants in common againat 
his co-tenant, where there has been an actual 
expulsion.— Murray v. TTA (1849), 7 C. B. 441 ; 
1iL.3.C.P.161; 12L.T.0.8.613; 13 Jur. 262 ; 
137 EE. R. 175. 


Annotations :—Refd. Stedman v. Smith (1857), 26 L. J. Q. B. 
314; Henderson v. Mears (1859), 33 L. T. O. S. 202, 


144. —-— Necessity for ouster.] —WILKINSON 

















Smitn , (1896), I. J. R. 18 All. 361.—IND. 





S. R. (2 Thom.) 338.— 141 viii. - — .J—One tenant in 
common of a right of way cannot 
-}—One tenant in |} maintain trespass against another 


Claims upon it in the manner pre- 
nribed bv the regulations.— HIGGINS 
» Dynr (1875), 1 N. Z Jur. Mining 
Law 26.—N.Z. 


PART II. SECT. 3, SUB-SECT. 4.—D. 
141 i, Action betiveen tenants in com- 
mon—General rule.j)~Where pltf. & 
deft. being each possessed of a farm 
agreed to work them together & divide 
the Ua arising from them at the end 
of the season, & before the harvest 
deft. was dispossessed of his farmin by 
ejectment, & pltf. thercupon gave him 
notice that he would not divide his 
crops with him, notwithstanding which 
deft. entered pitf.’s farm & took awa 
his share of the crop :—Held: pitt. 
could not maintain trespass against 


him.-—-WirmMPp v. MORMON (1846), 2 
U.C. R. 146.—CAN. 
141 fi]. .}+—One tenant in 








common may commit trespass by 
expelling his co-tenant & taking tho 
whole enjoyment of the estate wrong- 
fully to himself.—PETRIE v. TAYLOR 
(1847), 3 U. C. R. 457.—CAN. 

141 if. ---One tenant in 
common cannot sustain an action of 
trespass uare clausum fregit against 








common cannot maintain trespass or 
trover against his co-tenant for merely 
reaping & harvesting the crop; but he 
may, if his co-tenant has consumed the 
crop, or dealt with it so that he cannot 
retake it or pursue his remmedics against 
the persons who havo possession of it.— 
BRADY v. ARNOLD (1868), 19 C. P. 
42.—CAN. 


141 vy. ———- ——.}]— Woops »v. GAMm- 
MON (1890), 22 N.S. R. (10 R. & G.) 
362.—CAN. 








141 vi. ——- ——.]}—BOUDROIT ». 
SAMPSON (1907), 41 N. S&S. R. 490.— 
CAN. 

141 vii. .}—Where a stran- 
er to the property built upon certain 
and jointly held by several co-parcencrs, 

& some of the co-parceners purchased 


from the stranger tho ding so 
erected :—Held: the purchasers wero, 
 aeee the building in suit, trespassers, 

a suit might be maintained by the 
remaining co-parcener to be put into 
joint possession of the building; & 
his though it was not shown that any 
special damage had been auffered by 
a by reason of the ding.— 
TUHAMMAD ALI JAN v. FAIZ BAKHSH 


tenant in common for the user of such 
way.—HoyTk v. HOGAN (1840), Arm. 
M. & ©. 4.—IR. 


141 ix. mS ONES vw, READ 
(1876), I. R. 10 C. L. 315.—IR. 

144i. Necessity for ouster. jJ— 
Pitf. & deft. were tenants in common 
of a certain dwelling house, & deft. 
took off the doors & carried thom 
away, broke down partitions & did 
other injuries to the property, where- 
upon pltf. brought an action fur tres- 
pass against him. Deft. pleaded that 
yitf. was not in possession of the house, 
Put that he was & is in sole possession : 
—~Held: thé action could be main- 
tained, & the acts of deft. amounting 
to an ouster there should be judgment 
for the pltf.— Moore v. Moore (1874), 
9 N. Ss. ia (3 Qa. & QO.) 436.—CAN. 





144ii. ——- -———.] —~- ZWICKER vv. 
MorA8SH (1900), 34 N.S. R. 555.— CAN. 

144 ill. .-— La @& drain 
in land, & the inciden temporary 
interference with the soil necessary for 
that purpose, cannot be regarded ag an 
ouster or destruction or an act of waste, 
& will not entitle a tenant in common 
of the land to maintain an action 





Part II.—TrRespass to LAnp. 


145. —— Pulling down old & rebuilding 
new wall.|—The common user of a wall separating 
adjoining lands belonging to different owners, 1s 
prima facie evidence that the wall, & the land on 
which it stands, belongs to the owners of those 
adjoining lands in equal moieties as tenants in 
common. Where such an ancient wall was pulled 
down by one of the two tenants in common, with 
the intention of rebuilding the same, & a new wall 
was built of a greater height than the old one; it 
was held, that this was not such a total destruc- 
tion of the wall as to entitle one of the two 
tenants in common to maintain trespass against 
the other.—CUBITT v. PORTER (1828), 8 B. & C. 
257; 2 Man. & Ry. K. B. 267; 6L. 3.0.8. K. B. 
306; 108 BK. R. 1039. 

Annotations :—Consd. Murray v. Hall (1849), 7 C. B. 441. 

Apld. Standard Bank of British South America v. Stokes 

1878), 9 Ch. D. 68; Watson v. Gray (1880), 14 Ch. D. 

92. Consd. Jolliffe v. Woodhouse (1894), 10 T. 1. R. 

5653; Newton v. Huggins (1906), 50 Sol. Jo. 617 ; Adams 

v. Marylebone B. C., | 1907] 2 K. B. 822 ; Mason v. Fulham 

Corpn., a Bal K. B. 631; Vine v. Wenham (1915), 79 

J. bP 423. efd. Bradbee v. London Corpn. (1842), 2 

Dowl. N.S. 164; Calbeck ». Girdlers Co. (1876), 1 Q. B.D. 

234: Minturn v. Barry (1912), 76 J. P. 441. Mentd. 

Holines v. Lellingham (1859), 6 Jur. N.S. 534. 


146. .|—Where two persons are ten- 
ants in common of a field, the merely putting, by 
one of them, a lock upon the gate, not shown to be 
kept locked, will not. constitute an ouster so as to 
enable the co-tenant in common to maintain 
trespass. There must, for such a purpose, be 
other circminstances attending the act. A. & B. 
were, without the knowledge of C., tenants in 
common of lands. (. had held them under A. 
In Mar. 1867, C. received from B. notice to quit 
at the end of six months. He did not quit, but 
afterwards made an agreement with A.’s agent for 
the renewal of the tenancy, continued the cultiva- 
tion of the land, & paid the rent under the new 
lease. While ©. was still in possession B. demised 
the premises to D. as from Mar. 1868, for six 
months. In June, 1868, D. entered the land, cut 
the grass, put a lock on the gate, & carricd away 
the grass, & stacked it as hay :—Held: assuming 
©. & D. to be tenants in common, these circum- 
stances did not amount to an ouster, so as to 
enable C, to maintain trespass against his co- 
tenant in common, D.—JACOBS v, SEWARD (1872), 
L.R. 5 H. 1. 464; 41 LJ. 0. P. 2213 27 1. TP. 
185; 36 J. P. 771, H. L. 

Annotation :—Refd. Birkin v. Smith, [1909] 2 K. B. 112. 

147. ——-- What amounts to ouster—-Digging up 
& removing clay.]—-WILKINSON v. JiAYGARTH, No. 
339, post. 

148. Joint ownership—Owner of playing fleld— 
Field hired by committee—PlaintifY & defendant 
members of committee.|—-Trespass for assault. 
Plea: that deft. & twenty-one others were possessed 
of a close, & were thereon lawfully playing a lawful 
game at cricket: that pltf. came unlawfully on 
the close, & interrupted deft. & the twenty-one 
in playing the lawful game, whereupon deft., in his 
own right & by authority of the twenty-one, 
requested him to depart from the close, & desist 
from disturbing their game, which he refused : 











against another tenant in common.— 
MOHENCHAND NEMOHAND (GUJAR 0. 
ISAKBHAI TANAJI (1900), 1. L. I. 25 
Bom, 248.—IND. 

k. -1—Qu.: whether any & 
what acts short of the destruction ot tho 
joint property will enable one tenant 
in common to sustain trespass st 
his co-tenant.—WIGGINS  v. HITE 
(1836), 2 N. B. R. (Ber.) 179.—CAN. 

1. Whether tenants in common may 
sue separalely.}—'Tenants in common 





to their land, but each one may, I 


think, separately defend his 
& do any act which all might do con- 
jointly in defence of that possession, 
short of maintaining an action in respect 
of it.—EsSSON »v. MAYBERRY (1841), 
1 N.S. R. (1 Thom). 186.—CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
H. (a). of a third party. during the occupancy 

_m. Person with clean certificate of ; 
title. }—A tenant in possession under an __—spitf 
agreement with a person who subse- 
cannot sue separately for a trespass auently obtains a clean certificate of 
the land in respect of which such 
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whereupon deft. removed him out of the close. 
De injurid. The facts were that deft. & twenty- 
one others were playing, but were not otherwise 
possessed of the field: & pltf. interrupted them by 
remaining on the ground, occupied by the players, 
when requested to leave it :—Held: (1) tho plea 
justified the trespass in right of the possession of 
the close, & was therefore not proved. Semble: 
that the facts might have constituted a justification 
in defence of the lawful game, if so pleaded. 

By agreement between A., owner of a close, & 
the members of a committee of a cricket club, A. 
agreed to Iet to the committee, & the committee 
to hire, the close, to be used as acricket ground by 
the club, & for that purpose only. Pltf. & deft. 
were members of the committee. Pltf. having 
sued deft. for an assault in removing pltf. from the 
close, deft. pleaded possession of the close in him- 
self & justified the removal: pltf. replied that he 
& deft. were jointly possessed :—Held: (2) the 
facts supported this replication.—HOLMES  v. 
BAGGE (1853), 1 EH. & B. 782; 22 1. J. Q. B. 301 ; 
21 L. T. O. S. 256; 17 J. P. 6313 17 Jur. 1095 ; 
118 I. R. 629. 

Action against third party—Right of defendant 
to plead tenancy in common.] —See REAL PRo- 
PERTY, Vol. XX XVIIT., p. 608, Nos. 429, 430. 

Particular actions for trespass—Cutting grass.|— 
See AGRIcuLTuRE, Vol. II., p. 57, No. 314. 
Cutting trees.}— See AGRICULTURE, Vol. II., 
pp. 87, 88, Nos. 682-690. 

Trespass to party walls.| See BOUNDARIES, 
Vol. VIL., pp. 298, 209, Nos, 224-235, 








FE. Growing Crops. 


See AGRICULTURE, Vol. II., pp. 37, 52, 53, 56, 
57, Nos. 205, 280, 281, 285, 310, 314, 


fF, Rights reluting to Hasements. 
See HASEMENTS, Vol. X1X., pp. 1 e¢ seq. 


G. Rights of Fishery. 
See FisHERIES, Vol. XXV., pp. L et seq. 


H. Landlord and Tenant. 
(a) Landlord. 
149. Lessor of tenant at will.|—-ANon. (1440), 


Y. B. 19 Tien. 6, fo. 44, pl. 94. 
Annotations :—Mentd. Waterer 7. Freeman (1619), 
266; Ashby v. White (1703), 2 Ld. Raym. 938. 


150. Feoffee from lessor-—Against tenant at will. | 
—-A feoffment, with livery of seisin made on the 
land determines a tenancy at will, though the 
tenant be not present, nor assenting to the 
feoffment ; & the feoffee may maintain trespass 
against the tenant at will who has entered on his 
possession.—BaLL v., CULLIMORE (1835), 2 Cr. 
M.& R. 120; 1 Gale, 96; 5 Tyr. 753; 41. 7. Ex. 
137; 150 KE. R. 51. 
area :—Refd. Hogan v. Wand (1861), 14 Moo. P. C. C. 


Hob. 


151. Lessor entering after expiration of term—— 
Rights against late tenant—Or persons claiming 
under him.|——Lessor, having entered at the expira- 








agreement is made becomes a trespasser 
as against such person, until a fresh 
tenancy is created by possession & 
payment of rent.—HUNTER vb. PLAYER 
(1375), 9 8. A. L. R. 100.—AUS. 

n. Whether action may be brought 
—Against tenant—TT'respass committed 
during tenancy.}—Where deft., as agent 


ossession, 


of a tenant of pltf., put up a fence on 
.8 land, which continued there 
after pltf. resumed possession at tho 
expiration of the tenancy :—Held: 
pitf. could not bring trespass against 
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tion of the term, might sue in trespass persons 
claiming under the late tenant as well as the late 
tenant himself.—ITFy v. MoorRHOUSE (1839), 6 
Bing. N.C. 52; 8 Scott, 156; 9L. J.C. P. 113; 
133 KH. RR. 20. 

con :—Refd. Newton v. Harland (1810), 1 Man. & G. 


152. Lessor under building agreement with 
tenant—Tenant to occupy building when com- 
pleted.]|—-(1) Mere possession is sufficient title 
against a a ongdoer. 

(2) If the tenant of a close agrees that the land- 
lord shall build a house on such a close, which the 
tenant is to rent from the landlord when the build- 
ing is completed; this gives the landlord a suffi- 
cient possession to entitle him to bring trespass 
aayaet @® wrongdocr.—ANON. (1849), 13 L. T. O.S. 
‘ 2 Je 

Action for cutting trees & timber.]——See AGRI- 
CULTURR, Vol. IJ., pp. 75, 95, 112, No. 539, 540, 
749, 942-046. 

Waste.} — See LANDLORD & TENANT, 
XXXI., pp. 356, 860, Nos. 4987-4989, 5061. 


Vol. 


(b) Tenant. 
153. Tenant at will.|—-ANOoN. 
Hien. 6, fo. 44, pl. 94. 


Annotations :— Mentd. Wateier v. Froeman (1619), 
266; Ashby v. White (1708), 2 Ld. Raym. 938. 


154. Necessity for entry.|— Entry is not necces- 
sary to the vesting of aterm of years in the lessee ; 
but, for the purpose of maintaining an action of 
trespass, the lessee must enter, since that action is 
founded on the actual possession.— HARRISON 2. 
BLACKBURN (1861), 17 C. B. N. S. 678; 5 New 
Rep. 90; 841. 3.C. P. 100; 11 L. 7. 453; 10 
Jur. N.S. 11313 18 W. RR. 185; 144 i. R. 272. 
Annotations :— Refd. Wallis v. Hands, [1893] Z is 75. 

Mentd. Mitcalto ». Westaway ees 34 L. J. its; 

Debenham v. Digby (1878), 28 L. T. 170; itmice a, 

Dunn, [1897] 1 Q. B. 579. 

155. -|—The grant of a new lease in posses- 
sion to a stranger with the oral assent of the 
lessee under a prior subsisting lease does not oper- 
ate as a surrender at Jaw of the prior lease, 
unless the tenant under such lease gives up posses- 
sion to the new tenant at or about the time of the 
grant of the new Icease to which he assents. 

In 1884 N. granted a lease of certain coal] mines 


(1440), Y. B. 19 


Hob. 





TRESPASS. 


to P. & others for aterm of forty-five years from 
June 24, 1884. In 1887 N., with the oral assent 
of the lessees, granted a new lease to pltf. of, 
amongst other property, the same coal mines, for 
a term of forty-two years from June 24, 1887, but 
pltf. did not enter into possession of ‘the mines 
under this lease, or do any working thcreunder 
according to the covenants. The Icase of 1884 
was subsequently assigned by the lessees under 
that lease, & the coal mines comprised therein 
were worked by the assignees. Pltf. brought an 
action against N. & the assignecs of the lease of 
1884, claiming a declaration of his title & damages 
against N. for breach of the covenant for quiet 
enjoyment implied in the lease of 1887, & damages 
against the assignees of the lease of 1884 who had 
worked the coal. Pltf. alleged a binding agree- 
ment between him & the lessees of the 1884 
lease, which precluded in cquity the lessees & those 
claiming under them with notice from setting up the 
lease of 1884 against him :—Held: the lease of 
1884 was not surrendered by operation of law ; 
there was no such agreement between pltf. & the 
lessees of the 1884 lease as alleged by pltf.; pltf. 
having only an intercsse termini, & never having 
been in possession, he could not maintain an action 
on the covenant for quict enjoyment, or an action 
for trespass. or for damages in respect of trespass.—- 
WALLIS v. ITANNS, [1893] 2 Ch. 75; 62 L. J. Ch. 
h86; 68 L. T. 428; 41 W. RR. 4713 9 T. LR. 288 ; 
37 Sol. Jo. 284; 3 R. 351. 
Annotation :— Refd. Metcalfe v. Boyce, [1927] 1 K. B. 758. 
156. ——-- Lessee from tenant pur autre vie— 
Death of tenant pur autre vie.|— Grary v. BEAR- 
CROFY (1667), 1 Sid. 346; Cart. 57; O. Bridg. 
4s43 1 Lev. 202; 82 B.R.1148; sub nom. GEERY 
v. BEARCROFT, 2 Keb. 1483 sub nom. BEARCROFT 
v. GEERY, 2 Keb. 250, OSD. 


Annotations :— Reid. HWadfield’s Case (1873), T. RR. 8 C. P- 
oe Menta. Burgess v. Wheate, A.-G. v. Whoate (1759), 
den, J 


157. Lessee under’ void 
GODDARD (1669), 2 Keb. 513: 84 I. RR. 321. 

158. Lease ultra vires highway authority.] — 
COVERDALE v,. CHARLTON, No. 116, anie. 

159. Lessee under unexecuted lease.! —- To 
entitle a party to maintain trespass for the mesne 
profits, it is not necessary to exccute an habere, 
if pltf. has been let into possession by deft.— 
CALVART v. TORSFALL (1803), 4 Msp. 1673; 170 
E.R. 678. 


lease.|—POWKL  v. 





deft. for the act done by him during 
the continuance of the _— lease.— 
BOULTON wv JARVIS (1842), 3 Ont. 
Dig. 6932.—CAN. 

oO. Against third party - Tenant 
in possession.|~— When premises have 
been let, & the tenant is in posses- 
sion, the landlord cannot sue a person 
for breaking & enterme the aed 
& pulling down the fences, unless that 
yerson has at some other time removed 
he rails & converted them to his own 
use,—BLEBKELR 0. COLEMAN (1816), 
3 - C. R. 172.—CAN. 

Landlord may bring action — If 
dumiuge done to reversion.|—L»* heart 
CRUICKSHANK (1901), 7 Terr. L. 

170.--CAN 











q. .}—The law of England. 
that a landlord who has pe 
with his possession to a enant 


cannot sue in trespass for damage to 
the property, unless the wrongful act 
complained of imports a damage to 
the reversionary interests, does not 
apply to landlords in India.—VankKa- 
TACHALAM CHETTI- vt. ANDTAPPAN 
estan (1879), I. L. 2. 2 Mad. 232. 


— 


r. For purpose of putting lessee 
into possession.J)— A. landlord, though 





he has given a lease to a third per- 
son, jis entitled, for the purpose of 
putting his lessee in possession, to 
maintain a suit to eject a trespasser.— 
JAMODAR PRASAD 'TRWARI 0. LACHMI 
PRASAD SLIvVGH (1928), 1. L. RR. 7 Pat. 
496.—IND. 

t. Occupation of house after notice 
to quit./}—-Where deft. occupied & 
persisted in occupying after notice to 
quit a dwelling-house on pitf.’s land :— 
Ifeld: pitf. was entitled to an injunc- 
tion as well as damages for the haa a 
—BEALE v. LAWLER (1912), 32 N. Z,. 
LL. Rt. 426.—N.Z. 


PART II. SECT. 3, SUB-SECT. 4.— 
H. (b). 

a. General rule.j]—The lossee of a 
farm, although not empowered by the 
owner to sue, has a locus standi to sue 
for damages for trespass upon the land. 

—THERON v, NIEUWENHUIZEN (1898), 
15 8. C. 27.—S.A 

1631. Tenant at will. }—NELAON Vv. 
Cook (1851), 12 U. C. lt. 22.—CAN. 

158 ii. .l—-A party who has 
entered into possession of land under an 
agreement to purchase, & has refused 
to accept a deed of the land tendered 
to him, on the ground that he does not 





consider the decd a proper one, has not 
by such a refusal so changed the 
character of his position as a tenant at 
will as to put himself in the position 
of a trespusser, & cannot be ejected 
without demand of possession.— 
LEWER 0. McCUuLLocH (1876), 10 
N.S. RR. (1 RR. & C.) 315.—CAN, 


b. Closing of door.}|—Vitf. leased 
certain cellars & a passage to deft. On 
onc side of the passage was a door stand- 
ing in a recess in the wall. The recess 
was part of the premises loased to deft., 
but the door opened into & was hung 
on premises in pltf.’s occupation. The 
trespass corny aed of was the closing 
of the door by deft. There was evi- 
dence that the door could not be closed 
without going on or reaching over 
pltf.’s premises: — Hfeld: whatever 
rights deft. might have had of blocking 
up the doorway, he was not entitled to 
go on to pltf.’s promises in order to 
shut the door.—CUuRRAN wv. FERRIER 
a 4 N. S. W. L. R. (L.) 280.-— 


oc. Lessee in possession under un- 
registered lease.jJ—A lessee in posses: 
sion under an unregistered lease may 
take proceedings for trespass where 
such trespass has becn committed by 
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160. Tenant from year to year—Trespass before 
tenant’s bankruptcy.|—Trespass quare clausum 
fregit may be maintained against a stranger by a 
tenant of the land for a trespass committed before 
his bkpcy.—Cnark v. CALVERT (1819),8 Taunt. 
742; 3 Moore, C. P. 96; 129 BE. R. 578. 
Annotations :-—Reld. Rogers v.. Spence (1844), 13 M. & W. 

571; Beckham v. Drake (1849), 2 H. L. Cas. 579 ; Rose 

v. Buckett, [1901] 2 K. B. 449. 


161. Lessee from tenant for life—-Death of tenant 
for life—Necessity for act showing intention to con- 
tinue possession.|—-Where the interest of a tenant 
is determined by the death of a tenant for life 
under whom he holds, the possession ceases with 
the interest, & he cannot maintain trespass unless 
he does some act indicating an intention to continue 
the possession.—BROWN v. NoTLEY (1848), 3 
Exch. 219; 18 L. J. Ex. 39; 12 L. T. 0. S. 222; 
154 BE. R. 823. 

162. Lessor retaining control of premises—Con- 
trol of outer door.|—It is necessary to establish 
some criterion, & it is not always, perhaps, very 
easy to find one; but the one which has been 
adopted in such cases, & which is, perhaps, the most 
convenient, & the only one is, whether the landlord 
retains the control of the outer door, & has 
shown by his retaining the control of the outer 
door that he has the control of the whole of the 
premises ; so that, although he may be liable to an 
action upon the breach of his contract to allow the 
tenant to occupy a portion of the premises so let 
to the tenant, yet the tenant could not maintain 
trespass against the landlord, because the land- 
lord has retained in himself the dominion & control 
over the whole of the house (COCKBURN, C.J.).— 
Kt. uv. St. GEORGE’S UNION (1871), L. R. 7 Q. B. 
903; 41 L. J. M,C. 3803 386 5. P. 550; 20 W. R. 
179; sub nom. MutTuat TONTINE WESTMINSTER 
CHAMBERS Assocn. LTp. v. St. GEORGE’S UNION 
ASSESSMENT Comres., 25 J.. T. 696. 

«tnnotations :—Refd. L. & N. W. Ry. v. Buckmaster (187%), 

2.10 Q. B. 444; Smith v. Lambeth Assint. Com. (1882), 

0 Q. 1. 7). 585. Mentd. A.-G. v. Mutual Tontine West- 


minster Chambers Assoen. (1876), 1 Ex. D. 469; Saunders 
». St. Mary, Lambeth (1891), Ryde Rat. App. (1891-93) 1. 


163. Sub-lessee—Against landlord—Warrant of 
possession obtained against lessee - Sub-lessee not 
a party.| —A warrant of possession obtained under 


County Courts Act, 1856 (c. 108), s. 50, by a land- 
lord proceeding in the county ct. against his tenant, 
but not against the person actually in possession, 
is not conclusive against the latter, who may not- 
withstanding the warrant bring an action of 
trespass against the landlord, if the landlord had 
not in fact a right to the possession of the pre- 
mises.—HODSON v. WALKER (1872), L. BR. 7 
Exch. 55; sub nom. IIUDSON v. WALKER, 41 
LJ. Ex. 51; 25 L. T. 9373; 20 W. R. 489. 
Tenant at  sufferance.|— See LANDLORD & 
TENANT, Vol. XXXI., p. 47, Nos. 1958, 1954. 
Forcible entry by landlord.|—See LANDLORD & 
TENANT, Vol. X XXI., pp. 547, 548, Nos. 6939-6947. 
Unlawful dispossession.|—See LANDLORD & 
TENANT, Vol. X XXI., pp. 549, 550, Nos. 6966, 6967. 
Exception of woods & trees from premises de- 
mised.]—See LANDLORD & TENANT, Vol. XXXT., 
p. 36, Nos. 1818-1823. 


I, Licencee. 
See, generally, LANDLORD & TENANT, Vol. XXX., 
pp. 500-522. 
164. Licencee to build—With right to call for 
lease.|—-FRAMPION v. WHITE (T.) & Sons (1896), 
40 Sol. Jo. 275. 


J. Mineral Rights. 


See MINES & MINERALS, Vol. XXXIV., pp. 
651, 652, Nos. 488-498. 


K. Rights of Reversioner. 

See BOUNDARIES, Vol. VII., pp. 301, 302, Nos. 
217, 248; KASEMENTS, Vol. XLX., pp. 185, 186, 
Nos. 1349-1371; NuIsANcr, Vol. XXXVI., pp. 
206-209, Nos. 480-515. 





L. Rights relating to Trees. 
See AGRICULTURE, Vol. II., pp. 63-93. 


SrcT. 4.—TRESPASS AB INITIO. 
SuB-SEcT. 1.—IN GENERAL. 


165. What amounts to trespass ab initio—Abuse 
of lawful authority.]|— (1) When an entry, autho- 


his lessor.—Dorrs v, MONGSTON (1895), 
Udal, 333.—FIJI. 

d. Person working farm on shares.}— 
A person working a farm on shares, & 
occupying part of the house jointly with 
the ownersof the farm, has not such a 
tenancy as to prevent the owner of the 
farm from maintaining trespass on the 
Jand.—Whsr  ATHERTON (1853), 
7N. 3B. R. (2 All.) 653. CAN. 


e. Iassee of new.}-— JOHNSTON %. 
ST. ANDREW'S CHURCH, MONTREAL 
(MINISTER & TRUSTEES) (1877), 1 
S.C. IR. 245; 3 App. Cas. 159.—CAN, 


f. Lessee of grazing. -—WEST v. MAY- 
LAND (Man.) (1913), 24 W. 1. R. 5735 4 
W.W.R. 851; 23 Man. L. Rt. 488 —CAN. 


g. Tenant from year to year.) —~ A 
tenant from year to year, evicted by 
c1vil-bill decree, but still in actual 
occupation, entered into an agreement 
with the landlord, by which, according 
to its true construction, it was agreed 
that he should thenceforth bo tenant 
from year to year at a rent to be ascer- 
tained by three persons named ; those 
persons having declined to determine 
the amount of the rent, & the tenant 
having refused to pay an increased 
rent demanded by the landlord, the 
latter took possession under the decree : 
—Held: the tenant was entitled to 
maintain trespass against the landlord. 
--M‘CREESH v. M‘GrouaH (1873), I. R. 
7C. L. 236.—IR. 


h. Right of tenant against landlord 


—Unauthorised trespass s.|—A landlord 
having in w lease reserved right to 
work coal, ete., on payment of damages 
occasioned by his operations :—ZHeld: 
the tenant was not entitled to dumages 
for injury by unauthorised trespasses 
by the colhers.—YOUNG . COLT’S 
TRUSTTES (1632), 10 Sh. (Ct. of Sess.) 
666.—SCOT. 


PART II. SECT. 8, SUB-SECT. 4.—I. 


k. Licencee.}—Trespass to land can- 
not be brought by a merc licencee with 
no right to exclusive possession.—LONG 
v. DRINAN (1877), Knox, 152.—AUS. 


1. -]— VAUGHAN v. BENALLA 
SHIRE (1891), 17 V. L. RK. 129.—AUS. 


m. -——~.] —CoLEe v. BRUNT (1874), 
35 U. C. RR. 103.—CAN. 

n. —-—~.]-—-WHITFORD v. ARMSTRONG 
(1906), 2 HK. L. R. 54.—CAN, 

oO. Of Crown lands.|— A liceneee 
of Crown land, without authority 
to cut & take away timber therefrom, 
may maintain an action on the 
case ainst a person who wrongfully 
cuts the timber, in consequence of 
which the licencee sustains damage. 
—BECKWITU v. MCPHELIM (1852), 7 
N. B. R. (2 All.) 501.—CAN. 


PART IJ. SECT. 3, SUB-SECT. 4.—J. 








p. Miners’ rights.)}— Am ‘TAN v. 
Kapatzo (1875), 1 N. Z Jur. Mining 
Law 16.—N.Z. 


q. Discharge of water & debris.) - 
Where a person cannot exercise a right 
to discharge water & debris from a 
gold-mining claim without trespassing 
on his neighbour's land he is bound to 
refrain from exercising that right, & he 
may be held Hable although he is only 
one of a number of persons whose 
united acta are doing the injury. - 
McMILLAN % GREAT HXTHNDED 
SnurcInGa Co. REGISTERED (1886), 
iN. Z. 1. 1. 377 (8S. C.).—N.Z. 


PART II. SECT. 3, SUB-SECT. 4.—K. 


r. Gencral rule.|—The person having 
a reversionary interest in a wharf may 
sustain an action against the person 
obstructing the entrance § thereto. -—- 
CREAMER v. HOGAN (1813), 3 N.S. KR. 
(2 Thom.) 237.—CAN 

t. ——.]—Where premises have been 
Iet, & the tenant 3s in possession, 
the landlord cannot maintain trespass 
against a stranger for taking down 
fences to make a road & hauling logs 
across the Jand where there has been 
no injury of oa permanent character 
to the fences or land in question.-— 
CRAWFORD 7 CrLownEns (1915), 438 
N. B. R. 199; 24 D. lL. R. 214.—CAN. 


PART II. SECT. 4, SUB-SECT. 1. 
a. What amounts to trespass—Abuse 


of lawful authority.|)— Fr P Buick 
Ww. L. It, ( :) 204,— 


(1886), 7 N.S. 
AUS. 


bh - - -~-,J]——-Where a person 
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Sect, 4.—Trespass ab initio: Sub-sects. 1 & 2. 
Sect. 5: Sub-sect. 1, A.] 


rity, or licence, is given to any one by the law, & 
he abuses it, he shall be a trespasser ab initio: but 
not where the entry, authority, or licence, is given 
by the party. 

(2) An act of omission cannot make a party a 
trespasser ab initio.—Six CARPENTERS’ CASE 
(1610), 8 Co. Rep. 146 a; 77 FB. R. 695. 


Annotations :—As to (1 Consa. Ditcham »v. , Bond (1814), 
Camp. 524 : Shorlan Govett (1826), 5 B. & C. 4 im 
O’Neil y City & County Finance Co. (11888), 17 Q. B. I 
234. ane v. Clark (1615), Bulst. aie 
Nowhamptss Co vt. Ward (1745), zm Stra. 1238 : 
Austin »v. Whittre (1747), Willes, 623; Moyse v. Cock- 
sedge (1749), Willes, 636; Taylor v. Cole (1791), 1 Hy. Bl. 
555 ; hill Be v. Bacon (180 ), 9 East, 298; Kerbcy v. 
LAL a 6) 1M. & W. 336; Smith v. Egginton (1837 
7 Ad. 167; Harvey v. Pocock (1843), 11 M. & 
740; SIN v. Blake (tees G Man. & G. 919 ; 

Wobster 2. Watts eter i! L. J. Q. B. 73; King v. 

Rochdule Canal (C'o, 15 Jur. 896; Ambergato, 

etc. Ry. v. Mid. Ry. w(1Sa)y yd. & 2B. 793; Long r. Clarke 

(1893), 42 W. FR. 130 durant v. Roberts & Keighley, 

ree {1900] 1 Q. B. 629; Hickman v. Maisey (1900), 


Q. 2. 511. 48 to (2) Refd. Gates v. Bayley (1766), 
2 Wils. 313; Winterbourne », Moreen (1809), 11 [ast, 
395: West». Nibbs (1847), 4 ©. B. 172. Generally, 


Menid. Horn v. mulnes iD), 12 Mod. Rep. 352; Griffin 

». Scott (1726), 2 taym. 1424; Thompson v. Lacy 

(1820), 3 B. & a 283; Lucas v. Nockells (1833), 10 

Bing. 1573 Bristol Poor Governors v. Wait (1834), 1 

Ad. & ll, 264; Reece v. Taylor (1835), 4 Nev. & M. K. B 

469; Evans v. K)liott (1836), 2 Har. & W. 231; Peters 

, Clarson (1814), 7 Man. & Q. 648; Gulliver v. Cosens 

(1815),1C. B. 788; Glynn a Thomas (1856), 11 ach. 870 ; 

Wostininster Corpn. v. L. & N. W. Ry., (1905) A. C. 4263 

Canadian Pacifie Wine Co. 7 Tuley, (19¥1] 2 A.C. 417. 

166. Necessity for act of trespass.|-— 
The act by which a person is to be deemed a 
trespasser ab initio, must of itself be a trespass. 
No abuse of an authority originally lawful, will 
render hit liable to an action of trespass, unless a 
substantive trespass be committed in the course of 
that abuse.—SHORLAND v. GOVETT (1826), 5 B. & 
(. 485; & Dow. & Ry. K. B. 257; 4 1. J. OWS. 
K. B. 212; 108 E.R. 181. 

Annotation :-- Refd. Hickman v. Malisey, [1900] 1 Q. B. 752. 

167. Act of omission not sufficient.|—S1x 
CARPENTERS’ CASE, No. 165, ante. 

168. Effect of malice.]|—-When the gist of the 
action is malice, the action should be on the case 
& not in trespass; malice does not make a party 
a trespasser ab initio (VarTusoN, J.).—-BIrvT v. 
MAGNAY (1843), a8 reported in 7 Jur. 127; on 
appeal, sub nom. MAGNAY v. BuRT, 5 Q. B. 381, Ex. 
Ch. 











SL :-Mentd. Ames v. Waterlow (1869), L. R. 5 


Trespass to goods.|!-—See Part IIT., Sect. 3, post. 


SUB-SECT, 2.—-PARTICULAR INSTANCES. 


169. Entry by landlord to view waste—Remain- 
Ing for unreasonable time.|]—ANon. (1410), Y. B. 
11 Hen. 4, fo. 75, pl. 16. 

170. 





Breaking hedge.| — BAGSHAW 2. 


TRESPASS. 


oe (1607), as reported in Yelv. 96; 80 

® 65. 

Bar icteved ied :—Refd. Lawton v. Ward (1696), 1 Ld. Raym. 
Vaspor v. he eer 1701), 12 Mod. Rep. 658; Gates 

: Bayley (1766), 2 . 318; Dye v. Leatherdalo & 

Simpson (1769), 3 Wits. io Clark v. Gilbert (1835), 2 

Seott, 520. entd. R. v. Cotton Tat Park. 112; 

Atkinson v. Teasdalo nie) 3 Wils. 278 ayro v. Roch- 

ford (1777), 2 Wm. BI. 1165. 

171. Entry by custom house officer-—Subsequent 
misbehaviour.|—Qu. : if subsequent misbehaviour 
of a custom house officer, entering by lawful 
authority, & justified by a seizure, will make him a 
trespasser ab initio.—OLDFIELD v. LicreT (1775), 2 
Wm. Bl. 1001; 96K. R. 589. 


Annotation :—Refd. Wood v. Chessal (1778), 2 Wm. BI. 1254. 


172. Entry under distress warrant—Wrongfully 
continuing in possession.|—Where one who entered 
under a warrant of distress for rent in arrear 
continued in possession of the goods upon the 
premises for fifteen days, during the four last of 
which he was removing the goods, which were 
afterwards sold under the distress :—Held: at 
any rate he was liable in trespass qguare clausum 
fregit for continuing on the premises & disturbing 
pltf. in the possession of his house, after the time 
allowed by law.— WINTERBOURNE v. MORGAN 
(1809), 11 Kast, 395; 103 BE. R. 1056. 


ON :—Consd. Aikinhead v. Blades st) 1 Marsh. 
17. Refd. Smith v. Goodwin (1833), 4 B. & Ad. 413; 
Ladd v. Thomas (1840), 12 Ad. & Kl. 117; Woods ”. 

Durrant (1846), 16 M. & w. 149, Mentd. Smith v. Wright 

(1861), 6 H. & N, 821. 

173. —-—.}- Semble: trespass lies for a 
wrongful continuance in possession after a distress 
made.-—LADD v. THOMAS (1840), 12 Ad. & El. 117; 
4Per. & Dav.9; 91. J. Q. B. 345; 4 Jur. 797 ; 
113 BE. R. 755, 


Annotations :—Mentd. meten v. Hale 
Tennant v. a ee Jur. N. | 
Upham (1859), 2 IK. . 250. 

174. nee Gaui in.}--A bailiff em- 
ait hee to levy a distress for rent in arrcar illegally 
roke in the front door ; he then seized the furni- 
ture but before selling it left the house & being, 
refused admittance on his return made no attempt 
to regain possession. Subsequently the landlord 
put in a fresh distress in respect of the same rent 
by a different bailiff acting under a fresh distress 
warrant who seized the furniture which was re- 
plevied before sale by the owner :—Held: the 

proceeding under the first distress warrant was a 

trespass ab tnitio.—GRUNNELL v. WELCH, [1906] 

2K.B.555; 751.5. K.B.657; 951. T. 238 ; 54 

W.R.5813 22 T. 1. R. 6885 50 Sol. Jo, 682, C. A. 
175. Entry to take heriot—Seizure of second 

heriot.|—Trespass for breaking & entering pltfs.’ 

close, & seizing & taking certain goods & chattels, 
to wit, two horses. Defts. pleaded, as to breaking 

& entering the close, & seizing & taking parcel of 

the goods & chattels, to wit, one of the said horses, 

a justification of the seizure of that horse, as a 

heriot due in respect of a customary tenement 

whereof pltfs.’ testator died seised. Defts. also 








1850), 15 Q. B. 10; 
. 1178; Johnson v. 





having authority by a statute abuses 
such authority by some positive act 
contravening the same, he will be liable 
as a trespasser ab anitio.~—CALUeY 0%. 
CaN (1836), 2N. B. R. (Ber.) 145, — 


~ ao = om.) ne for destroy - 
jag pitf.’s mill dam leas justifying 
the removal of the dam in order 
to float down logs under 12 Vict. c. 
87. Pitt. replied that after the 
removal, etc., by defts., they converted 
& disposed of the materials of the 
dam to their own uses :~—-J/eld : such 
wrongful conversion was an abuse of 
the authority in law under which 
defts. acted, such as to render them 


trespassers ab initio. LITTLE v. INCE 
(1851), 3 C. P. 528,— CAN, 

— A person who 
enters upon the premises of another 
person upon a condition becomes a 
trespasser upon a breach of that con- 
dition.— BARNETT UV. WANKLYN (1905), 
26N. ZL. R.131.—N.Z. 
——.J—-WRIGIHT v. ao 
(1905), 2 Buch, A. C, 240.—8. A 


f. .+—A person ies ig on 
land or premises belonging to another 
with his permission, or upon his 
invitation, for some legitimate pur- 
pose, is bound to conduct himself in 
@ proper manner. If he does not so 

















conduct himself, he may be requested 
by the owner or his agent having 
authority in the matter, to leave the 
land or premises, &, if he refuses to do 
80, the continuance of his presence 
there constitutes a trespass.—R. v. 
MACKAY, [1919] C. P. D. 283.—S. AF. 


PART Il. SECT. 4, SUB-SECT. 2. 

g. Impounding sheep on impounder’s 
land. }-— Impounding sheep on im- 
pounder’s own land in daytime & 
removing them each night to a ee 
bour’s land makes impounder 
trespasser ab initio.—CaRNE v. 0’ LEARY 
de 8N.S. W. S.C, R. (l.) 146.— 
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pleaded, as to the breaking & entering the close & 
seizing & taking parcel of the goods & chattels, to 
wit, the other horse, a justification of the seizure 
of that horse as a heriot due in respect of another 
customary tenement whereof pltfs.’ testator died 
seized. YLPltfis. replicd separately to each of the 
pleas, that defts. at the same time, place, & occa- 
sion, when they took the horse in the introductory 
part of that plea mentioned, also, seized & took the 
other horse, being the residue of the goods & 
chattels, under colour & pretence of the said heriot, 
custom, & under an assertion & claim of right to 
seize & take the same other horse as & for the 
heriot custom :—Held: the replications were 
good, inasmuch as the seizure of the other horse 
rendered defts. trespassers ab initio as to the 
entry. as well as the scizure of the chattels.— PRICE 
v7. WOODHOUSE (1847), 1 Exch. 559; 1014 7. 0.8. 
191; 154 E.R. 238; subsequent proceedings (1819), 
3 iixch. 616. 

A mn elehian :-—Distd. Harrison v. Powell (1894), 10 T. 1. TR. 


176. Entry by police under warrant—Wrongful 
seizure of books & money.]—The British Columbia 
Prohibition Act, 1916 (c. 49), B. C., & amending 
Acts, consolidated for convenience in 1920, 
prohibited within the Province the keeping for 
sale or sale of “ liquor” as therein dcfined, excep- 
tion being made of liquor kept for export & in 
certain other cases. Penalties were thereby 
imposed which were to be recovered or enforced 
under the Summary Convictions Act, 1915 (ce. 59), 
KB. C., save so far as the Act itself provided. The 
Act itself contained sections dealing with pro- 
cedure, & by ss. 48 & 49 police officers were given 
a right to search premises without warrant & to 
seize Jiquor believed to be intended for sale in 
violation of the Act. The Summary Convictions 
Act, 1915, provided procedure for the recovery or 
enforcement of penalties prescribed by any Act of 
the Province which did not itself provide the 
Procedure. 

Applts., who were dealers in liquor as importers 
into & exporters from the Province, had in their 
warehouse there on July 15, 1920, a large stock of 
liquor. On a previous date a police oflicer had 
gone to the warehouse & purchased liquor, giving 
m payment marked money. On the date above 
named resp. police officers entered the warchouse 
& seized & removed the whole stock of liquor, 
together with books & papers & the marked money. 
A magistrate subscquently convicted applts. 
under Summary Convictions Act, 1915, of an 
offence under the Prohibition Act, finding that the 
whole stock of liquor in the warehouse was un- 
lawfully kept there. Applts. sued resps. claiming 
replevin & other relief. At the trial applts. 
recovered the marked money, as to which there 
was no appeal. The books & papers were seized 
under a search warrant issued under the Summary 
Convictions Act, & had been returncd to applts. :— 
Held: the police officers having lawfully entered 
applts.’ premises did not become trespassers ab 
initio even if the seizure of the books, paper, & 
inoney was unlawful.—CANADIAN PaciFIC WINE 
Co, v. TULEY, [1921] 2 A. OC. 417; 90 L. J.P. C. 
233; 1261. 7T.78; 37 T. L. BR. 944, P.C. 

Liability of sheriffs & balliffs.]—-See EXECUTION, 
Vol. XXI., pp. 479, 508, 547, Nos. 691, 840-843, 
1221, 1224. 

Distress damage feasant—-Abuse of distress.]-—— 
pa ed aa Vol. XVTTT., pp. 448, 449, Nos, 1852— 

als 


ee. 





395 


Entry by officers of House of Commons—Under 
Speaker’s warrant.] — See PARLIAMENT, Vol. 
XXXVI, p. 294, No. 442. 


Srct. 5.—REMEDIES. 
SuB-8ECcT, ]1.—EXPULSION. 
A. In General. 


177. Right to defend possession—By use of force.] 
—To trespass for an assault & battery, deft. may 
plead that pltf. with force & arms & with a strong 
hand endeavoured forcibly to break & enter 
deft.’s close, whereupon deft. resisted & opposed 
such entrance, etc., & if any damage happened to 
pltf., it was in the defence of the possession of the 
said close.—WREAVER v. BusH (L798), 8 Term Rep. 
78; 101 BR. R. 1276. 


Annotations :—Refd. Polkinhorn v. Wright (1845), 8 Q. B. 
197; Jones v. Chapinan (1849), 14 L. T. O.S. 45. 


178. .|\—(1) An assault made by a 
man in defence of his property is justifiable. 

(2) Where A. threw a stick, which struck pltf., 
but it did not appear for what purpose the stich 
was thrown :—Held : it was fair to conclude that 
the stick was thrown for a proper purpose, & the 
striking of pltf. was an accident.—ALDERbON 1, 
WAISTELL (1844), 1 Car. & Kir. 358. 

179, —--— .|—Pltfs., a man & his wife, 
lived in a cottage belonging to defts., the man 
being in their service & being required by them to 
live in the cottage as part of his service & for the 
performance of his duties. He left their service, 
but refused to give up the cottage after notice to 
quit duly given. Thereupon by command of 
defis. several persons entered the cottage & 
removed pltfs. & their furniture, using no more 
force than was necessary for that purpose. In 
an action by pltfs. for assault, battery & trespass : 
-—ITeld : defts. were not liable, their right of entry 
being a defence to civil proceedings for the acts 
complained of.--]IEMMINGS v. STOKE PoGEs GOLF 
CLUB, [1920] 1 K. B. 720; 89 L. J. K. WB. 744 ; 
122 1. T. 479; 3836 7T. L. R. 77; 64 Sol. Jo. 13], 
C'. A. 

A Hiationy :~- Mentd. Anchor Trust Co. v. Boll, [1926] Ch. 


180. —-— Admission to British Museum 
Reading Room.|—CHAFFERN v. TAYLOR (1696), 12 
T. L. R. 278; 40 Sol. Jo. 374, D.C. 

181. ——— Sufficiency of defence.|—Trespass for 
assault. Plea, that defts., as the servants of W. 
& by his command, committed the trespass in 
defence of the possession & quiet enjoyment of his 
dwelling-house. New assignment, that the tres- 
passes were committed out of & in a different place 
from the dwelling-house, to wit, in & upon a certain 
bridge in a certain farm, & in divers, to wit two 
yards, two ficlds, & two folds, of & in the same 
farm, & for another & different purpose. Plea 
to new assignment, that W. was possessed of the 
dwelling-house, & also of the bridge, yards, fields, 
& folds, which belonged & were adjacent to the 
dwelling-house; & that defts. committed the 
trespasses newly assigned in defence of the 
possession of the dwelling-house, bridge, yards, 
fields, & folds; & that they removed pltf. from 
them, & took him by the nearest & most direct way 
to a certain public highway near to the dwelling- 
house, bridge, yards, fields, & folds; & because they 
could not conveniently remove pltf. to such high- 
way without passing over & across the bridge, 
yards, fields, & folds, they at the time in the new 


ms 




















PART II. SECT. 5, SUB-SECT. 1.—A. 
177i. Right to defend posaession—By use of force.) —StTRoun 1 KANE (1856), 13 U. C. R. 459.—CAN. 


396 


Sect. 5.—Remedies ; Sub-sect. 1, A., B., C. & D.] 


assignment mentioned, necessarily & unavoidably 
led him over them. "Replication, that W. was 
seised of the farm, & demised it to J. as tenant 
from year to year; that J. entered & being 
indebted to B., assigned to him, amongst other 
things, all the growing & other crops which then 
were or might thereafter be found in & about the 
farm, as a security for the debt, with a power for 
B., in default of payment, to take possession ; 
that B. made default ; that the bridge, yards, 
fields, & folds in the new assignment mentioned, 
& also a certain garden, were parcel of the farm 
demised to J.; that, at the time in the new assign- 
ment mentioned, W. was possessed of the garden 
& fields in which {hero were growing & other crops 
belonging to J.; that while J. was in possession 
pltf., as the servant of B., entered & took possession 
& continued in possession of the growing crops, 
until W. becamne possessed of the bridge, yards, 
ficlds, & folds & of the garden; & that pltf. was 
removed by defts. from & off the bridge, ete., 
before a reasonable time had elapsed, & while the 
debt remained unpaid; & defts. dragged pltf. 
from the dwelling-house along the bridge & across 
the yards, fields, & folds, to the highway. On 
demurrer to the replication :— Held: (1) the plea 
to the new assignment was good, since it confessed 
& justified the trespasses therein alleged, namely, 
those committed on the bridge, yards, fields, & 
folds; & the stating in the plea that defts. removed 
pltf. to the highway, did not render that a part of 
the cause of action which it was necessary to 
justify, but was mere surplusage ; (2) the replica- 
tion was bad in substance, since it did not show 
any right in B. to retain possession of the premises 
after J.’s tenancy had ended.—HAYLING v. OKEY 
(1853), 8 Exch. 531; 22 L. J. Ex. 1893; 20 L. T. 
O.S. 2933 17 Jur. 325; 1 W. RR. 182; "155 E.R. 
1461, x. Ch. 

182. ——— Replication of ownership in plaintiff.] 
—HAYIING v. OxEy, No. 18], ante. 

183. Party lawfully on premises—Ground of 
expulsion—Making disturbance.|—-A. went to the 
house of B. 10 demand adebt, which B. said he could 
not pay. Angry words passed, & B. told A. to 
leave his house, this A. refused to do unless he was 
paid. Upon this B. sent for a police officer, & 
had A. locked up in the watch-house :—Held : 
if A. was making a disturbance, B. would have been 
justified in turning him out of his house, but that 
he was not justified in imprisoning him.—GREEN 
v, en (1830),4 (1. & P. 308; 172 i. R. 717, 
N 


184. -|— Trespass for assaulting 
& beating pltf. Pleas, not guilty ; secondly, that 
deft. was lawfully possessed of a public-house, 
into which pltf. entcred & made a great noise & 
disturbance therein, whereupon deft. requested 
her to cease from making such noise, & disturbance, 
& to depart out of his house, which she refused to 
do, whereupon deft. gently laid his hands upon her, 
& removed her from the house. Replication de 
injurta :—ITeld: there being proof of the fact 
of a noise & disturbance in the house, in 
consequence of which deft. was legally entitled 
to remove pltf., the motive & intention of pltf. 
in so removing her could not be inquired into under 
the replication de injuria.—OAKES v. WOOD (1837), 
2M. & W.791; Murp. & H. 237; 61. J. Ex. 200; 
subsequent proceedings, 3 M. & W. 150. 


Annotations :—Refd. Woods v. Durrant (1846), 16 M. & W. 
14 REA v, Barrow (1850), 56 Exch. 110; Allen 
: » Flood, (1 sone . 1. Mentd. Hooper v. Lane (1857), 


eee ~— 


185, ———- — — ——.]—To a declaration in tres- 


TRESPASS. 


pass for assault) & battery, & false imprisonment, 
deft. pleaded, as to the assault & battery, that he 
was possessed of a dwelling-house, & that pltf. was 
there, making a noise & disturbance; that deft. 
requested him to leave, & to cease making such 
noise, etc.; but that he refused ; wherefore deft. 
turned him out. KHeplication. That the house 
was a tavern, where pltf. lawfully was, drinking, 
etc., & that deft., of his own wrong, committed the 
trespasses :—Held: the replication was bad.— 
WEBSTER v. WATTS (1847), 11 Q. B. 311; 17 
lL. J. Q. B. 73; 10 L. T. O.S. 226; 12 5. P. 279; 
12 Jur. 243; 116 E. R. 492. 











186. —— ——.]-—Siaw v. CHAIRITIE, No. 
673, post 
187. Revocation of authority— 


Auctioneer.|—An auctioneer has no right to remain 
on the premises for the purpose of delivering the 
goods sould by him to the purchasers, after his 
licence has been countermanded by his principal ; 
& if he does, & his principal turns him off, the 


auctioneer cannot sue for the expulsion.— 
TAPLIN v. FLORENCE (1851), 10 C. B. 7443; 20 
lL. J.C. P2137; 171. T. O. S. 63; 15 Jur. 402 ; 
138 BK. R. 294. 


Annotations :-—Refd. Wurst v. Picture Theatres, [1915] 
1 ay a 1. Mentd. Campanari v. Woodburn (1854), Jo 
Cc, Q. 


188. Persons in 
ARNOLD, No. 670, post. 

Removal of passengers.|——See CARRIERS, Vol. 
VIII., pp. 1138-115, Nos. 764-770. 

189. Expulsion of animals —Estray.|—When an 
estray comes within a manor, & walk there, this 
is a trespass, & the party in whose land the estray 
is damage feasant, may chase him out of his 
ground (per CuUR.).—PLEYDELL v. GOSMOORE 
(1623), as reported in Ilut. 67; 123 BE. R. 1106. 
-.|—See ANIMATS, Vol. IT., pp. 214, 215, 
Nos. 104-106. 





theatre.|—-LEW1S 1. 





B. Who may exercise Right. 

190. General rule—Party in possession—Proof 
of title unnecessary.|—To trespass of assault & 
battery, deft. may justify that he was possessed 
of a house, & manus molliter imposuit in defence of 
his possession, without setting out his title 
specially ; for his title or interest i is not in issue.— 
SKEVILL v. AVERY (1628), Cro. Car. 138; 79 HK. R. 
722. 

Annotation :— Refd. Johns v. Whitley (1770), 3 Wils. 65. 

191. Master against servant—Evidence of pos- 
session.|—Assault by a master on his servant. 
Justification of molliter manus to remove him from 


| a house of which the master was possessed :— 


Held: evidence of another servant of deft.’s 
having the key to let himself in to work, nobody 
living in the house, is sufficient evidence of deft.’s 
possession as against pltf., to support the plea. 

Though as against the owner deft. certainly had 
not possession, yet as against his own servants he 
had (BEST, C.J.). v. DAVIS (1825),2C.& P. 
33; 172 E. HK. 16, N. P. 

192. Stewards at musical festival.|} — By a 
private Act of Parliament, the shire hall of G. 
was vested in the justices of the peace for the 
county, in trust, to allow cts. of justice to sit there, 
etc., & to permit é& suffer it to be used for such 
other public purposes as major part of the justices 
in sessions should direct. The hall had always 
been used for the holding of the county musical 
festivals; but there was no evidence that the 
justices have under that Act. so directed it to be 
used :—Held: the stewards of one of these musical 
festivals had such a possession of the hall, that 
they might. justify the turning out an intruder, — 
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THOMA®s v. MArsH & Nest (1833), 5 C. & P. 596; 
172 EH. R. 1115, N. P. 

198. Hirer of steam boat -—— Where owner’s 
captain in sae hae he hired a steam boat for 
an excursion to Richmond, the owner’s captain 
navigating the vessel:—Held: deft. had not 
such a possession as to justify him in forcibly 
turning out a stranger whom the captain had 
allowed to come on board.—DEAN v. Hoaa (1834), 
10 Bing. 345; 4 Moo. & 8.188; 3L.J.C.P.118; 
131 EB. R. 937 


Annotations :—Refd. Roads v. 
(1870), L. R.6Q. B. 56. Mentd. Fenton v. City of Dublin 
Steam Packet Co. (1838), 8 Ad. & El. 835; KR. v. Sherard 
ee - oe J.M.C.5; The Great Mastern (1868), L. lt. 


194. Lodger—-As against landlord.|—A plea, to 
trespass for assault & battery, that deft. was in 
possession of a dwelling-house, & that pltf. dis- 
turbed him in his possession, wherefore he turned 
him out, is not sustained by proof that deft. was 
a lodger, occupying onc room in a house, the land- 
lord keeping the hey of the outer door.—MonkKs v. 
DyYkEs (1839), 4M. & W. 567; 1 Horn & H. 418; 
8L. J. Ex. 73; 3 J.P. 1793; 3 Jur. 125; 150 
Hi. R. 1546. 

Annotations :—Refd. Wright v. Stuvert (1860), 2 L. T. 175. 
Mentd. Wanscy v. Perkins, Hill’s Caso (1845), 7 Man. & G. 
151; R.v. Elswick (1860), 31. & Kk. 437 5 Cook v. Humber 

11 C. B. N.S. 33; Henrette v». Booth (1863), 15 

C. B. N.S. 500; Thompson v. Ward, Ellis v. Burch (1871), 

L. Rh. 6 C. P. 327. 

195. Member of cricket club—Field let to com- 
mittee.|—IIloLMrs v. BaGaE, No. 148, ante. 

196. Minister of chapel — Entry by clerk after 
dismissal.|—PItf. never received any appointment 
as Clerk from deft., but continued to act as clerk 
without interruption until Aug. 18, 1855, when he 
received from deft. a notice to quit on the 26th 
inst. On Sept. 26, 1855, pltf. went to the vestry 
of the chapel to perform his duties as clerk, when 
deft. ordered him to leave, & on his refusal, had 
him turned out of the vestry room :—IHeld: the 
possession of the vestry room was in deft. as 
minister, so as to make the entry & remaining of 
pltf., the clerk, therein after a prohibition by 
deft. a wrong which justified defts. in removing 
pltf. & entitled defts. to judgment upon a plea 
alleging such facts by way of justification.— 
JACKSON v. COURTENAY (1857), 8 EK. & B. 83 27 
lL. J. Q. B. 37; 297. 7. O. 8S. 262; 3 Jur. N.S. 
889; SW.R. 7523 215. P.J0. 499; 120 H.R. 3, 
Ex. Ch. 

_Servants.|—Sce Master & SexvANT, Vol. 
XXXIV., pp. 147, 148, 185, 186, Nos. 1162-1165, 
1515-1522. 

Gamekeepers.|— See GAME, Vol. XXV., p. 385, 
Nos, 356, 357, 


Truinpington Overseers 





C. Necessity for Prior Request. 


197. General rule—Prior request necessary.]— 
ioe v. Booru (1685), Skin. 228; 90 H. R. 


198. ~ ——.]—Where in entering H.’s close, 
there is only force in law, II. cannot lay hands on 
the trespasser before request to depart ; otherwise 





PART II. SECT. 5, SUB-SECT. 1.— C. 
1971. General  rule—Prior request 
necessary.|——A trespasser should re- 
Bere aoe to ents before hoe is 
ected.—LOona v, RAWLINS (1874), 4 
Q.8.0. R. 8 US. 


197 ii. J—-There is a manifest 
distinction betweon endeavouring to 
turn a person out of a house into 
Which he has previously enterod 
quietly, & resisting uw forcible attempt 
to enter; in the first case a request 


atter.—lh. 


— 
. 





2051. No 


to depart is nocessary, but not in the 
’NEI 


v. O 
N. B. R. (3 P. & B.) 49.—CAN. 
2001. Entry with force & violence.J— 
R. wv. O NEIML (1879), 19 N. B. R. 
(3 P. & B.) 49.—CAN. 
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annecessary 
more force & violence be used than 
necessary to expel a person from wu 
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where there is actual force.—-GREEN v. GODDARD 

(1702), 2 Salk. 641; 91 BE. 2. 540. 

Annotations :—Distd. Polkinhorn v. Wright (1845), 8 Q. B. 
197. Refd. Weaver v. Bush (1798), 8 Term Rep. 78. 


199. |\—If a person enter a house, 
with force & violence, the person whose house is 
entered, may justify turning him out, using no 
more force than is necessary, without a previous 
request to depart. But ifthe person enter quietly, 
a request to depart is necessary, before turning 
him out.—TuLuay v. REED (1823), 1 C. & P. 6; 
171 KE. R. 1078, N. P. 

200. Entry with force & violence.|---GREEN v. 
Gopparp, No. 198, ante. 

201. ———.]—-TULLAY v. REED, No. 199, ante. 

202. .|—A declaration in trespass alleged, 
that deft., on acertain day, assaulted pitf., & then 
seized & shook him, & struck him many blows. 
Second plea, a justification in defence of the posses- 
sion of deft.’s close, which pltf. with a strong hand 
attempted forcibly to enter. Third plea, stating, 
that deft. was possessed of a cow, then being in a 
certain close; that pltf., against the will of 
deft., attempted to drive away the cow from the 
close & to dispossess deft. of her, & would forcibly 
& in breach of the peace have driven away & dis- 
possessed deft. of her, wherefore, etc., justifying 
the trespass in defence of the possession of the cow. 
Replication, de injuriad, & new assignment, that 
pltf. issued his writ, etc., not only for the trespasses 
in the pleas mentioned, but also for that deft., 
on other & different occasions, & with more force 
than necessary, seized & shook pltf.: —Held: it 
was unnecessary to allege in the pleas a request 
to pltf. to desist, before resisting with force.— 
POLKINHORN v. WRIGHT (1845), 8 Q. B. 197; 15 
L. J. Q. B. 70; 10 Jur. 115 115 WW. R. 8493; sub 
nom. PILKINGHOME v. WRIGHT, 6 L. T. OWS. 217. 

203. Original entry by leave & licence.)— Action 
for assault. Plea, that pltf. entered deft.’s close 
without leave & licence, & that deft. ordered him 
off: hut he not going, deft. molliter manus, etc. 
Replication, de injurid :—Held: under this plea 
it is not necessary for deft. to rebut all leave & 
licence, because that is not material to the issuc, 
deft.’s justification being complete, if he can show 
that he required pltf. to leave the close, & pltf. 
refused to do so, although pltf. had, in fact, entered 
at first by the leave & licence of deft., that leave 
& licence lasting only during deft.’s pleasure.— 
JELLY v. BRADLEY (1842), Car. & M. 270. 

204. ~}—-WILLIAMS v. Warp (1861), 2 F. & 
F. 650, N. P. 


D. Degree of Force Permitted. 

205. No unnecessary force.|—(1) Wife may justily 
assaull in defence of her husband. (2) Not of his 
frechold, but: must plead molliler, etc.—LEEWERD 
v. BASILEE (1695), 1 Salk. 407; 91 BH. 2. 358 ; 
sub nom. LEWARD 1. BASELY, 1 Ld. Raym. 62. 

















206. .|—WILLIAMS v. WARD (1861), 2 F. 
& F. 659, N. P. 
207. ———.!--In the case of a person who enters 


a tramcar & refuses to pay the proper fare for the 
distance travelled, the remedy of the tramway 


house, after he has refused to leave, 
the excess must be replicd.—DAvIs . 
JLANNON, HOGAN & FRASER (1852), 8 
U. Cc. R. 599.—CAN. 


205 ii. - --—.]/—Held: deft. was justi- 
fied in using such force as was neces- 
sary to effect the removal of pltf. 
from his premises, but, as by his own 
admission, he did more than this, pitt. 
was entitled to recover for the excess. 
—DovcEetTTrE v. THERIO (1905), 38 
N.S. KR. 402.-— CAN, 


LL (1879), 19 
AN 


force.}—If 
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Sect. 5.— Remedies: Sub-sect. 1, D. 3 sub-secls. 2,3, 
4,5 & 6, A. & B,] 


authority is not limited to that given by Tramways 
Act, 1870 (c. 78), 8. 52, namely, the right to seize 
& detain him, if his name & address are unknown, 
until he can conveniently be taken before a justice 
or until he be otherwise discharged by due course 
of law; in such a case the tramway authority 
may treat the person offending as a trespasser & 
eject him from the tramcar provided no more force 
than 18 necessary is used.— WHITTAKER v. LONDON 
County CouncIL, [1915] 2 K. B. 676; 84 L. J. 
K. B. 1446; 113 L. 'T. 541; 79 J. P. 487; 31 
T. LL. R. 412 ; 13 L. G. R. 950. 

208. -|—HEeMMINGS v, STOKE PogEs GOLF 
CLuB, No. 179, ante. 

209. What amounts to excessive force—Question 
for jury.|— ArKins v, Amos (1854), 23 L. T. O. S. 
300, N. P. 

210. —— .]--A person having no possessory 
title to premises, but fraudulently pretending to 
have such title, & so allowed by the servant of the 
true owner to enter, does not thereby acquire 
possession, but may be forcibly expelled by him 
on discovery of the fraud; & if in such a case 
assaults are committed in consequence, the question 
for the jury will be, whether there has been an 
excess Of violence. A subsequent attempt by 
force to re-enter & so causing an affray :—Held : 
an indictable offence, for which the party might 
be given in charge.—COLLINs v. THOMAS (1859), 1 
I, & FF, 416, N. P. 

211. Personal injury.|—HALE v. GERRAKD 
(1627), Lat. 221; 82 HE. R. 3553 subsequent pro- 
ceedings, sub nom. ILALL v. GERRARD, Lat. 273. 
munoriions i held, SR neley Pees Butler (1614), Hob. 168 ; 

Hanon Ges), IR ead eo 

212. ——.|— BUTLER v, (1614), 
1 Roll. Rep. 19; 81 E, lt. 297. 


Annotation :—-Refid. Green v. Goddard (1702), 2 Salk. 6411. 


_ 213, --— - -|—-You cannot justify the beat- 
ing of a nan in defence of your possession. but you 
may say that you did molliter manus imponere, 
etc. (TWISDEN, J.).—JONES v. TRESILIAN (1670), 
as reported in 1 Mod. Rep. 35; 2 Keb. 597; 86 
E. R. 713. 

Annotations :—-Consd. Shingleton v. Smith (1699), 2 Lut. 
1481; Woavor v. Bush (1798), 8 Term Rep. 78. Mentd. 
Berrington d. Dormer v. Parkhurst (1735), Lee temp. 
Hard. 162. 

_ 214, —— —--.]—-A plea of molliter manus 

unrposuit, in order to turn pltf. out of deft.’s house, 

where she continued against his will. is no answer 
to a charge against deft., for striking pltf. repeated 
blows, & with great force & violence several times 

knocking her down.—GrEGoRY v. HILL (1799), 

8 Term Rep. 290; 101 K. R. 1400. 

_ 215. -|—If a man finds another break- 

ing into his house, he has a right to push him out, 
to use as much force as is necessary for that 

purpose ; but he has no right to use such a weapon 
as that which was used by the prisoner in this 
case (PARKE, B.).—R. v. SULLIVAN (1841), Car. & 

M. 209, N. P. 

216. -]|—Where a person has gained 
possession of property, but has no title to it, being 
in fact a trespasser, the rightful owner is entitled 
to use force in ejecting him, so long as he does him 
no personal injury.—Scorr v. BROWN (MATTHEW) 
& Co., Lrp. (1884), 51 L. T. 746; 17. L. R. 64. 


Annotations :—Apprvd. Hemmings v. Stoke Poges Golf 
Club PC es K. B. 720. Refd. Williams v. Taperell 
(1803), 8". L. I. 241. 
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217. -—— Overturning ladder.|—-CoLLINS v. 
RENISON (1754), Say. 138 ; 96 EF. BR. 880. 


Annotations :—Consd. Gregory v. Hill (1799), 8 Term Rep. 
299. Refd. Perry v. Fitzhowe (1846), 8 Q. B, 767. 


SuB-SECT. 2.—-DETENTION. 

218. Right to seize & detain—For purpose of 
obtaining address.!|—-A person on whose land 
another has committed a trespass, merely by 
coming upon it, & is going away, has no right to 
seize & detain him, in order to compel him to give 
his address.— BALL v. AXTEN (1866), 4 F. & F. 
1019, N. P. 


~ owe ee comes 


SUB-SECT. 3.—FORCIBLE IENTRY. 
See, generally, CRIMINAL Law, Vol. 
pp. 650-655, Nos. 6953-7027. 
Right of landlord on failure of tenant to give 
possession.} — Sce LANDLORD & TENANT, Vol. 
XXXI., pp. 547, 518, Nos. 6937 -6950. 


AN a5 


er rete 


Sup-secr, 4.—PREVENTION OR REMOVAL OF 
OBSTRUCTION. 


219. Obstruction of ancient lights —Right to pre- 
vent by force—No defence to action for assault.|— 
Norris v. BAKER & BAKER (1616), J. Bridg. 47 ; 
1 Roll. Rep. 393; 123 EB. R. 1190; sub nom. 
Morriceé v. BAKER, 3 Bulst. 196. 

Annotation :—~Moentd. Lemmon v. Webb, [1894] 3 Ch. 1. 
20. -—— -|—Trespass for throwing 
water over pltf.’s apartment & herself. It is no 
plea that plif. was engaged in obstructing an 
ancient window of deft.’s house, & that deft. 
threw water over her to prevent it.—SIMPSON v. 
Morris (1813), 4 Taunt. 821; 128 EK. R. 555. 

221. Building erected on land by stranger— 
Right to pull down.|—-If a mere stranger erect a 
building upon land belonging to another, the owncr 
of the land is justified in pulling down the building 
for the purpose of ejecting the intruder; & the 
fact of the latter being at the time in the building 
will not be any ground for maintaining an action 
of trespass against the real owncr.—BURLING v. 
READ (1850), 11 Q. B. 904; 19 1. J. Q. B. 291; 
14 J. P. 574; 14 Jur. 305; 116 KH. R. 711; sub 
nom. KBURDON v. REED, 15 1. T. O. S. 86. 
Annotatiwn :—Consd. Jones v. Jones (1862), 1H. & C. 1. 

222. Obstruction on party wall—Right to remove 
—Tenant in common.|—If one of the two tenants 
in common of a party-wall excludes the other 
from the use of it by placing an obstruction on it, 
the only remedy of the excluded tenant is to 
remove the obstruction.— WATSON v. GRAY (1880), 
14 Ch. D. 102; 40 L. J. Ch. 243; 42 L. T. 204; 
44J.P. 5387; 28 W. R. 438. 


Annotations :—Mentd. Newton v. Huggins (1906), 50 Sol. 
Jo. 617; Mason v. Fulham Corpn., [1910] 1 K. LB. 631. 


228. Sewer laid on land—Right to remove.|— 
If by way of trespass a conduit such as to fall 
within the definition of ‘‘ sewer’’ has been laid 
upon land without the knowledge or sanction of 
the landowner, the landowner upon ascertaining 
the fact may cause it to be removed.—PAKENHAM 
v. TICEHURST RurRAL Districr CouNcIL (1903), 
67 J. P. 448; 2L.G. R. 19. 

Obstructions on highway.| — See HIGHWAYS, 
Vol. XXVI_., pp. 448-450, Nos. 1639-1662. 








2091. What amounts to excessive force-——Question for jury.}-—NAPIER v. FERGUSON (1878), 18 N. B. hk. (2 P. & B.) 


415.— CAN. 


Part J].—TReEspass 'ro LAnp. 


Buildings erected on common.|—See Commons, 
Vol. X1., p. 49, Nos. 706-709. 

Overhanging branches of trees.]—~ See AGRI- 
CULTURE, Vol. II., p. 64, Nos. 403-406. 


SuB-SECT. 5.—DistTrEss DAMAGE FEASANT. 

See, generally, Distress, Vol. XVIII., pp. 436- 
449, Nos. 1730-1861. 

Right of commoner.]—See Commons, Vol. XI., 
p. 48, No. 694. 

Right of lord of manor.]—Sce Commons, Vol. 
XI., p. 41, Nos. 565-569. 


SuB-sEcT. 6.—ACTION FOR TRESPASS. 
A. In General. 

224. Several issues—Right to trial of all-— 
Although issue of possession fails.|\—In trespass 
uare clausum fregit, where there are several 
issues, & amongst them one on pltf.’s possession 
of the close, pltf. has a right to a trial of all the 
other issues, though it appears on the opening of 
the evidence that he was not in possession of the 
close.—FRY v. MONCKTON (1840), 2 Mood. & KR. 
303, N. P. 
aioe :—Mentd. Hinton v. Acraman (1846), 3 C. B. 


225. Whether triable at county court—Plaintiff 
having undisputed possessory title..-An action 
for trespass to land to which pltf. has an undis- 
puted possessory title is not an action in which the 
title to any corporeal hereditament is in question, 
& is therefore triable in a county ct.—LAWKANS vt. 
RvuTrer, [1892] 1 Q. B. 668; 61 L. J. Q. B. 146; 
40 W. BR. 288 5 36 Sol. Jo. 162, D.C. 
manotalion :—Consd. HWoworth v. Sutcliffe, [1595] 2 Q. H. 


~.|—Sce COUNTY Vol. XIIL., 
pp. 476- 480, Nos. 258-296. 

Compulsory purchase—- Where land not taken.|— 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
p. 136, Nos. 230, 231. 

Action by clerk to conservators.]-- Sce CORPORA- 
TIONS, Vol. AIII., p. 415, No. 1355. 





COURTS, 


B. Damages. 
Feds, generally, DAMAGES, Vol. XVII., pp. 76 
et seq. 

226. Right to recover damages—Discharge of 
water over land of plaintiff.|—PItf. was the owner 
of land in the neighbourhood of Croydon. Defts. 
permitted the surface drainage from certain roads 
in their district to flow across plif.’s land, & 
claimed the right to do so cither on the ground 
(a) that there was a watercourse across the land, 
or (6) on the ground that there was a sewer which 
ran across pltf.’s land, into which they were entitled 
to discharge the water in question. It appeared 
that from time immemorial there had been 

bourne flows” of underground water from the 
chalk, which bourne flows had on divers occasions 
flooded the land occupied by pltf., & had followed 
the channel or watercourse which deft. alleged was 
a watercourse or a sewer. Pltf. claimed damages 
for trespass & an injunction :—Held: upon the 
facts, the bourne course was not a “ watercourse ”’ 
within Public Health Act, 1875 (c. 55), 8.173 it 
was not a sewer, & pltf. was, therefore, entitled to 


PART Il. SECT. 5, SUB-SECT. 6.—A. 350 —CAN. 

h. Limitation of action—Towns In- 
<Konparb temo Cones C008 
— - TRURO_CORPN. , 
33 N. 8. R. 401; affd. 31 8G He 


k. Grant of Crown lunds 
simple from Dominion — Subsequent 
lease from province of coal rights— 
Action for trespass by yrantee from 


399 


damages for trespass & an injunction.— PHaRcE v. 
CROYDON RurAL Districr CouNcit (1910), 71 
J.P.429; 8L.G. R. 909. 

227. What damages recoverable—Mesne profits 
—Against dissefsor.|—As to cutting down of trees, 
grass, corn, & other things annexed to the soil, 
there are great variances of opinions in our books, 
not only against whom the action of trespasa vi et 
arms shall be brought for recovery of damages, 
but also concerning the propeity of them. There- 
fore if one disseises me, & during the disseisin he 
cuts down the trees, or grass, or the corn growing 
upon the land, & afterwards 1 re-enter, | shall have 
an action of trespass against him vi et armis, for 
the trees, grass, corn, etc., for after my regress, the 
law, as to disseisor & his servants, supposes the 
freehold always continued in me; but if my 
disseisor makes a feofiment in fee, gift in tail, 
lease for life or years, etc., & afterwards J re-enter, 
I shal] not have trespass vi et armis against those 
who came in by title; for this fiction of the law. 
that the freehold continued always in me shall not 
have relation to make him, who comes in by title, 
a wrong doer vi ef armis for in ficlione juris semper 
acquitas existit: but in such case I shall recover 
all the mesne profits against my disscisor, in the 
same manner as the disseisee in such cases should 
recover in an assize at the common law before 
Statute of Gloucester, c. 1, damages only against 
the disseisor. Also it is to be presumed, that the 
feofec has given consideration or recompense to 
the disseisor, & that the lessee has paid rent to 
him, or other consideration, & therefore in reason 
the disseisor is to be charged with the whole. The 
same law, if my disseisor is disseised, & afterwards 
I re-enter, I shall not have an action of trespass 
against the second disseisor, because the said 
fiction of law, as to action, extends only to my 
disseisor ; & if I should punish the second disseisor, 
he would be twice charged; & therefore I shall 
recover all the mesne profits against iny disscisor, 
his servants & others who have committed the 
trespass by his command, & in his right (COKE, 
C'.J.).—LiForD’s Cask (1614), 11 Co. Rep. 46 b; 
77 KE. R. 12063 sub nom. STAMPE v, CLINTON (alias 
LirorpD), 1 Roll. Rep. 95. 

Annotations :—Refd. Magdalen College, Cambridge (ase 
(1616), 11 Co. Rep. 66 b; Berry v. Heard (1631), Cro. Car. 
242; Rosewell v. Prior (1701), 1 Ld. Raym. 713; Garland 
e. Carlisle (1837), 11 BU. 421; Hey v. Moorhouse (1839), 
6 Bing. N. C. 52; Hellawell v. Hastwood (1851), 6 Kxch, 
295; Howitt v. Isham (1851), 7 Exch. 77; Barnett v. 
Guildford (1855), 11 Exch. 19; Ballcy v. Stephens (1862), 
12 Cc. B. N.S. 91; Eastern Construction. Co. v. National 
Trust Co. & Schinidt, [1914] A. C. 197. Mentd. Bowlos’s 
Case (1615), 11 Co. Rep. 79 b; Smith v. Bole (1618), Cro, 
Jac. 458; Whistler v. Paslow (1618), Cro. Jac. 487; 
Jemmot v. Cvoly (1667), 2 Keb. 270; LR. v. ltochestei 
(Bp.) & Clark (1675), 2 Mod. Kep. 3; St. David’s (Bp.) v. 
Lucy (1699), 1 Ld. Raym. 539; Parker v. Kett (1701), 
12 Mod. Rep. 466 ; Mitchel v. Reynolds (1711), 1.P. Wms. 
181; Turner v. Cordwell (1734), Cunn, 129; Wallis v. 
Pain (1739), 2 Com. 633; Bradly v. Stratchy (1740), 
Barn. Ch. 399; <A.-G. v. Duplessis cr Park. 144; 
Walton v. Tryon (1753), 1 Dick. 244 ; Paul v. Paul (1760), 
1 Win. BI. 255; Jefferson v. Durham (Bp.) (1797), 1 Bos. 
& P.105; Ford v. Racster (1815), 4 M. & S. 130; Herring 
v. St. Paul (Dean & Chapter) (1819), 3 Swan. 492; P 
v. Fagg (1829), 4 Man. & Ry. K. B. 277; Legh v. Weald 
(1830), 1 B. & Ad. 622; Elilott v. Bishop (1854), 10 Exch. 
496; Mather v. Fraser (1856), 2K. & J. 536; Walmsley 
v. Milne (1859), 7 C. B. N. S$. 115; Delacherols v. 
]>)clacherois 4 New Rep. 501; Sumner v. 

.N. 8. 481; Zte Thomas, Az pn. 

ughby D’Iresby Ase , 44 L. 4. 781 ; Goodhart v. 

Tiyett (1883) . D. 182; Pwllbach Colliery Co. v. 

Woodman, [1915] A. C. 634; Ive vy ietme etree aa Spicer v. 


Londesborough, [1923] 1 Ch. 500; Kursel) v. ‘Mimber 
Operators & Contractors (1926), 95 L. J. K. B. 569, 


Dominion—A tlorney-General 
vince as necessary purty.|—ESQUIMALT 
& NANAIMO Ry. Co. v. MCLELLAN 
(B. C.), [1918] 3 W. W. R. 645; 44 
D. L. R. 697.—CAN. 


of pro- 
in fee 
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Sect. 5.—Remedies : Sub-sect. 6, B.J 


228, -—— After judgment recovered in 
ejectment.]—Trespass will not lie for mesne profits 
after recovery in ejectment, though writ of crror 
pending.—Donrorp v. Extys (1697), 12 Mod. 
Rep. 188; 88 BF. R. 1219. 














.| — See, generally, LANDLORD & 

ae Vol. XXXI., pp. 552-554, Nos. 6991- 
09. 

229. Against trespasser ab _ initio.] —— 


Trespass for breaking & entering pltf.’s dwelling- 

house, & assaulting & imprisoning him, etc. 

Pleas—-first, not guilty; secondly, as to all the 

trespasses alleged, except the breaking of the 

house, a justification under a writ of ca. sa. & 
warrant thereon, by virtue of which defts. entered 
the house, the outer door being open, & arrested 
pltf. Replication, admitting the writ & warrant, 
de injurid absque residud cuusa. It was proved 
that defts., who were bailiffs, in execution of the 
warrant broke open the outer door of pitf.’s house, 

& so gained an entrance, & arrested him :—Held : 

defts. having become trespassers ab initio by the 

breaking of the door, the jury were rightly directed 
that they might, even on the plea of not guilty, give 
damages in respect of all the injuries complained 

of in the declaration.—-KERBEY 7. DENBY (1836), 

IM. & W. 836; Tyr. & Gr. 688; 2 Gale, 31; 150 

7 R. 463; sub nom. Kirspy v. DENBY, 5 L, J. Ex. 
62. 

Annotations :~ Refd. Brunswick ». Slowman (1819), 18 
Il. J.C. P. 299; Ryan v. Shileock (1851), 21 L. J. ex. 53 ; 
Percival v. Stamp (1853), 22 L. T. O. S. 90: Hooper v. 
Lane (1857), 6 EL. lL. Cas. 443; American Concentrated 
Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 388 
230. Injury to reversion— Pulling down 

house.|—In an action for pulling down a messuage 

& premises in the possession & occupation of H. as 

tenant to pltf., to the injury of his reversionary 

estate & interest, etc. ; deft. pleaded that the messu- 
age & premises were not in the possession & occupa- 
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tion of Hl. as tenant thereof to pltf., nor did the 
reversion thereof belong to pltf. Itappeared at the 
trial that H. held at a profit rent of pltf. who had 
a limited interest in the premises, but that H. had 
given up possession to deft. a short time before the 
Act complained of, without however assigning away 
his interest :—Held : (1) the plea was substantially 
proved, pltf.’s right to the reversion in the premises 
being the substantial question raised by it ; (2) the 
correct measure of damage was the amount less 
by which the reversion would sell in consequence 
of the act of deft.—HosKkING v. PHItiips (1848), 
3 Exch. 168; 5 Ry. & Can. Cas. 560; 18 L. J. 
Ex.1; 12L.T.0.8.198; 12 Jur. 1030; 154 E.R. 


801. 

Annotations :—.18 to (2) Consd. Rust v. Victoria Graving 
Dock Co. & London & St. Katharine Dock Co. (1887), 
36 Ch. D. 113. Refd. Davis v. Underwood (1857), 22 
J.P.8; Morgan v. Hardy (1886), 17 Q. B.D. 770 ; Joyner 
vo. Weeks, [1891] 2 Q. B. 31. Generally, Mentd. Cotter v. 
Met. Ry. (1864), 10 Jur. N.S. 1014. 


231. Nominal damages—Where quantum 
of plaintiff’s interest not proved.|—Jn trespass for 
breaking & entering pltf.’s close, pltf. relied upon 
the bare possession, though it appeared that he 
had originally become possessed as tenant to one 
W. under a written agreement. Deft. proved 
that, five days after the commencement of the 
trespass, he obtaincd a lease of the close in question 
from W., which he produced. ‘The judge told the 
jury, that, in the absence of proof of the quantum 
of pltf.’s interest in the premises, by the production 
of the written agreement, he was only entitled 
to nominal damages :—Held : no misdirection.— 
TWYMAN v. KNOWLES (1853), 18 C. B. 222; 22 
L. J. C. P. 1483 17 Jur. 2383; 188 BK. BR. 1183 ; 
sub nom. INGRAM v. KNOWLES, 20 L. T. O. 8. 208. 


Annotation :-~ Apld. Rust v. Victoria Graving Dock Co. & 
London & St. Katharine Dock Co. (1887), 36 Ch. D.113. 


232. Loss sustained by plaintiff—Where 
benefit received by defendants from use of land.]— 








PART II. SECT. 5, SUB-SECT. 6.—B. 


228 i. What damages recoverable— 
Mesne profits—.tfter judmnent re- 
covered in efectment.J-~-MOYI v. AVU- 
PURE MAN (1898), I. L. RR. 22 Mad. 197. 


ee 
° 


, Exemplary damages.) —- In 
an action for trespass the jury may 
award cxemplary damages if satisficd 
that the deft. acted in a high handed 
manner, but the mere proof that the 
trespass was wrongful is not sufficient 
to establish that fact.-—-GUEST _?. 
RavESt (1027), 27 S. Rh. N.S. W., 
4149; 44 N.S. W. W.N,. 172.—AUS. 








m. Nominal damages. J—J1LL- 
MAN Simpson (N. 8.) (1906), 2 
H. LL. 1. 105.—CAN. 


n. .]— Unless — actual 
damages be shown, nominal damages 
only will be alowed for coe rere 
WOODBURY v. HUDNUT (1884), 1 B.C. RR, 
pt. 2,39; 1M. M. Cas. 31.—CAN. 

oO. Loss sustained by plaintiff 
—JVhere benefit received by defendant 
from use of lund.j—Where trespasses 
were committed in wilful disregard of 
pltf.’8 right, & were continued in 
defiance of repeated protest of pltf. 
for the pecunlny benefit of deft. :-— 
Held: the measure of damages as to 
the part of the land cxcavated was 
its value for the purpose for which it 
was used by tho wrongdoers, & as to 
the remaining land the measure of 
damages was the diminution in value 
to the pitf. by reason of the wrongful 
acts of doft.—Mclsaac v. INVERNESS 
eee: Co, (1906), 40 N. 8S. R. 579. 














Pp. Zo extent of ultimate injury to 
crops ascertained at time of harvest.\— 
THroor v. FowLER (1858), 15 U. C. R. 
365.—-CAN. 


ooo ee ee ere ne 





. Action by tenunt in posscs- 
sion-—Diminished value of interest. J— 
In trespass to land, where plitf. is a 
tenant only, the duration of his term 
must be shown, the measure of damages 
being the diminished value of his 
interest. —TIsHER v. GRACE (1868), 
27 ;U. C. RR. 158,.—CAN. 

Yr. Several dcfendants — Some 
continuing after warning— Election to 
go against all.j}- MCMILLAN v. FATRIY 
(1868), 12 N. B. Wt. (1 Han.) 501.—CAN. 

t. Continuing trespass—A ssess- 
ment down to timc of assessment.|— 
MILLER 1 CORKUM (1699), 32 N.S. f. 
308.—CAN. 

a. ——-~ Trespass wrongful & wilful.) 
——-Where in an action of trespass, 
the judgmont is that the trespass 
was wrongful) & wilful, the assessment, 
of dumuages must be on the basis of 
buch finding, & not as if the trespass 
was done innocently or bond fide.— 
UNION BANK OF CANADA v. RIDEAU 
LUMBER Co. (1902), 22 C.L. T. 114; 3 
O.L. R. 269; affd. 4 O. L. lt. 721.—CAN. 

b. ———.]— BRUNO Vv. WARREN (1909), 
11 W. LL. It. 228.—CAN. 

Cc. Where timber cut.]—Where 
deft. was guilty of wilful & deliberate 
trespass upon pitf.’s timber Imits, 
by entering thereon & cutting & 
removing timber therefrom :—Held: 
pltf.’s damages should be assessed by 
finding the value of the timber after 
it was severed & manufactured, so far 
as it was manufactured while on the 
pltf.’s limits.—LAURSEN v. MCKINNON 
(B. C.) (1912), 20 W. LL. R. 384; 4 
D.L. R. 718.—CAN. 

d. ——— ——..}--PHILLIPS U. CONGER 
(1912), 22 O. W. R. 436; _ WLN 
1436; 5 D. L. R. 188.—CAN. 

e. ~.J)-FIeLp v. RICHARDS 

















By an Order in Council of Aug. 13, 1877, issued 





(19138), 24 O. W. RR. 606; 4 O. W.N. 
1301; 11D. L, R.120; afd. 13 D.L. ht. 


943,—CAN. 

f. .] —Where there is @ 
wilful, or, which is the same in effect, 
wu negligent, trespass & wrongful cut- 
ting of timber, the trespasser must 
pay the fair market price of the timber 
cut, less only the actual cost of folling 
the trees & fitting them for removal. 
Where the result of the trespass is to 
increase the cost of logging the arca 
which has been trespassed upon, such 
increased cost is also recoverable as 
vart of the damages.—ADAMS POWELL 
liver Co. v. CANADIAN PUGKT SOUND 
Co. (1914), 28 W.L. R213; 19 B.C. RR. 
573; 17D. L. R. 591.—CAN. 

g. ——- Property benefited by tres- 
yass.] — LAMONTAGNE v. WOODLANDS 
(1912), 21 W. L. R. 881; 5D. L. RK. 
524; 22 Mun. L. R. 495.—CAN. 

h ——- .}— BELL v. FOLEY 

k, ——.J—SmyTH v. MCLELLAN 
(1913), 24 O. W. R. 740; 4 O. W.N, 
1442; 11 D. L. R. 849.—CAN. 

aa. ——- Trespass continued after 
warning.J—Where the trespass com- 
plained of is committed through an 
error in the survey of lands, the tres- 
passer, by ellie oer the trespass 
after being warned of the error, is not 
thereby to be deemcd a deliberate & 
wilful trespasser, & the damages are 
to be limited to the valuc of the stand- 
ing timber.—CuEW LUMBER Co, 4. 
Howr Sounp TIMBER Co. (1913), 18 
B. C. R. 312.—CAN. 

bb. ——— Trespass with 
superior title.}—-DICKIK ¥. 
LUMBER Co. (1914), 14 K. 
16). L. R. 46.—CAN. 

cc. ——~ Plea of leave & liccnce not 











notice of 
ATLANTIC 
L. R. 8; 


Part Il.—TReEspass To Lann. 


under Pacific Islanders Protection Acts, 1872 to 
1875, & the Foreign Jurisdiction Acts, 1843 to 
1875, a High Comr.’s Ct. was established which 
by sect. 6 of the Order applied to ‘all British 
subjects for the time being within the Western 
Pacific Islands, whether resident there or not.” 
By treaty between Her Majesty & the King of 
Samoa, dated Aug. 28, 1879, it was provided that 
civil suits in Samoa should be tried by the High 
Comr. In a suit in that ct. for the recovery of 
land in Samoa, & for damages for conversion of 
its produce, it appeared that defts. did not dwell 
within the bounds of the islands, but that they had 
a store in Samoa, affixed to which was a signboard 
with the name of their firm, where they carried 
on business by servants & agents :—Held: the 
measure of damayes was the value of the produce 
which the lands were capable of yielding at the 
time they were taken possession of, after deducting 
the expenses of management. However wilful 
& long-continued the trespass might have been, 
there was no law which authorised the disallow- 
ance of such expenses or the infliction of a penalty 
on defts. beyond the loss sustained by pltf.— 
McArtTHUR & CO. v. CORNWALL, [1892] A. C. 75; 
sub nom. MCARTHUR & Co. v. CORNWALL, CORN- 
WALL v. MCARTHUR & Co., 61 L. J. P. C. 13 65 
Il. T. 718, P. C. 


233. Aggravation of damages—Assaulting ser- 
vants.|-—-A man may have an action of trespass for 
entering the house & beating his servants, without 
saying per quod servitium amisit, because the 
beating the servant is part of the same trespass & 
only a description of it by way of aggravation 
(HoLT, C.J.).—RUSSELL v. CORNE (1704), 2 Ld. 
Raym. 1031; 6 Mod. Rep. 127; Holt, K. B. 699 ; 
92 BH. R. 185. 

Annotations :-—Reld. Smalley v. Kerfoot (1738), Andr. 242; 

Woodward v. Walton (1807), 2 Bus. & PLN. RR. 476. 

Mentd. Satterthwaite v. Dewhurst (1785), 4 Doug. K. B. 


$15; Saville v. Swoeny (1833), 4B. & Ad. 514; Grinnell 
v Wells (1841), 2 Dow. & L. 610. 


234. Admissibility of evidence—-Conduct of 
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defendants.|—Jn an action of trespass against five 

for breaking into pltf.’s house, in which defts. have 

paid money into ct. pltf. cannot go into proof, as 
cvidence of malice, that, nine months after the 
trespass, one of defis. indicted him for perjury. 

Evidence of the conduct of the parties before 
the trespass, if it had reference to it, might be 
receivable ; but not evidence of the act of one deft. 
done by him long after the trespass.—NEWTON v. 
TioLForD & WILSON (1844), 1 Car. & Kir. 537, N. VP. 

- ——,]—See DAMAGES, Vol. XVIT., pp. 122-124, 
Nos. 3808-323. 

235. Mitigation of damages —Admissibility of 
evidence —Recovery of damages against co-tres- 
passer.|-— In trespass, a recovery of damages 
against a co-trespasser not sued is not admissible 
in mitigation of damages under the plea of not 
guilty.—Day v. PORTER (1838), 2 Mood. & R. 15], 
Nib, 

236. Deed of conveyance to defen- 
dants.|—Semble: defts. having pulled down the 
wall, & pltfs. having claimed substantial damages 
for this trespass beyond the sum necessary to 
establish their right, the subsequent conveyance by 
M. of the wall to defts. was evidence, not of their 
property in the wall, but of their Sond fide beliet 
that the wall was theirs, & was admissible in answer 
to pltfs.’ claim for substantial damages.—SKULL v. 
GLENISTER (1864), 16 C. B. N.S. 81; 3 New Rep. 
889; 837. 95.C. P. 185; 9 L. T. 763; 12 W.R. 
5543; 143 1. R. 1055. 

Annotations :—Refd. Williams v. James (1867), L. R. 2 
Cc. P. 577; Finch v, G. W. Ry. (1879), 5 Ka. TD. 254 ; 
Harris ». Flower (1904), 74 L. J. Ch. 127. Mentd. Royal 
v. Yaxicy (1872), 20 W. R. 903. 

.| ~—See DAMAGES, Vol. XVII., pp. 128, 129, 

Nos. 362-371. 

Excessive damages—Whether ground for new 
trial.|\—See NDamaans, Vol. XVIT., pp. 178, 175, 
Nos. 738, 774-779. 

Damages in lieu of or in addition to injunction. |— 
See, generally, INJUNCTION, Vol, XXVITI., pp. 
412-419, Nos. 370-439. 











proven. }—-In an action for damages for 
trespass on lands, for the taking of 
timber & injury to the soil, where 
defts. are unable to substantiate a 
piea of leave & licence, they may not 
necessarily be assessed in exemplary 
damages.—WIDLSON & GLANGAN 1%, 
KEYSTONE LOGGING & MERCANTIDE 
CAN” (1919), 25 B. CG. Rh. 569,— 





Oo. Innocent trespass — Milder 
rule of assesament.] ~KSQUIMALT & 
NANAIMO Ry. Co. v. WILSON, EsQui- 
MALT & NANAIMO RY (O, ». DUNLOP, 
[1921] 1 W. W. R. 1233.—-CAN, 


p. Punitwe damages.) — Upon 
ltf.’8 claim for trespass by defts., 
n that they unlawfully broke into 
his warchouse & removed therefrom 
bhamples ontrusted to him, the evidence 
established the wrong complained 
of but no actual damage :— Held: 
pltf. was entitled to recover punitive 
Gee POLEARD v. GIBSON, (1924) 
ban » R. 354; 55 O, L. R, 424,.— 








, q- ae Gua ue.]—MILLER 
* aT ': , . i. R. ; 36 
B.C. ft. 362.-—CAN, 1 7845 36 


r. - Trespass unintentional ct: 
under mistake—Punitive damages not 
Hea oe! v ItHIMER, 
ZOWSRI v, YCK (Sask.), 92 
3D. 1,. R. 232.—CAN, one en 


t. Variation according to interest. ] 
— Damages vary considerably accord - 
ing to a party’s interest in tho Jand.— 
BURMA Ry. Cos., Lrp. v MAuNG 
TEA TIN (1927), I. L. R. 5 Ran. 813. 








a. Bon€ fide 
J.—VOL. XLITI. 


assertion of , 


fitle.J—In an action of trespass quare 
clausum frequ even where the evidence 
of pltf.’s right to the property in 
dispute was overwhelming, the ct. 
refused to give vindictive damages as 
tho trespass had been committed 
under a bond fide belief in the owner- 
ship of the  property.—STOWE  v. 
WARRKN (1883), 6 Nfld. L. R. 521.-— 
NFLD. 


b. Removal of fence—Frivolous 
assertion of rnght.)-—- Where, under a 
frivolous assertion of right, a deft. 
enters upon land & pulls down & re- 
moves a tenant’s fence, a Magistrate, 
at the suit of the tenant, may, if 
he thinks proper, ussess the damages 
at nearly the whole value of the 
fence, although it is at the time of 
renioval an old fence.—-MCBRIDE vt, 
SN (1893), 12 N. ZL. R. 316.— 





c. Aqggravation of damages.}— The 
jury, in an action for damages for 
breaking & entering certain premises, 
may give exemplary, as distinguished 
from compensating damages, if they 
believe, on the evidence, that deft. 
entered the premises in a mode which 
ho at the time knew was illegal.-— 
alee PENROSE (1890), 26 L. It. Ir. 


d. ——.]—D# VILLIERS v. VAN ZYL 
(1880), F. 77.—S. AF. 


e. Mitigation of damages—Admisst- 
bility of evidence—Value of buildings 
erected.|—In trespass for mesne profits 
deft. may show in mitigation of 
damages the value of buildings erected 
on the premises by him.-— LINDSAY *%. 
McFARLING (1829), Dra, 6. CAN. 





; --— Costs & erpenses in 
collection of rent.|——ALTAF. ALI v, 
Bs (1877), I. L. RR. 1 All. 518. 

g. excessive damages——-W hether ground 
for new trial.|—JEFFERS v. MARKLAND 
(18338), 5 O. S. 677.—CAN. 


h. .l—In_ trespass, for 
entry under colour of distress, the jury 
gave £75 damages, &, although they 
seemed excessive, a new trial was 
refused.—CHASE v. SCRIPTURE (1857), 
14 U. Cc. I. 598.—CAN. 


k. -—— -}—DESMOND v. FarIR- 
BANKS (1876), 10 N.S. R. (1 Re. & C.) 
279.—CAN. 











lL —--—— ——.]-—ROBINSON tv. 
(1882), 1 O. R. 266.—CAN. 

m Reduction.) -— BELL vv. 
FoLeY BROTHERS (1917), 51 N.S. RH. 


1 -~-CA e 


TALL 


n -— ——,] — CROWELL WW, 
NICKERSON (1918), 52 N. S. HR. 54.— 
CAN. 


aa. Verdict not confined to proper 
damages— New ftrial.J—LYONS v. MmeR- 
ree (1818), 6 N. B. R. (1 All.) 91.— 

bb. Judge directing for small damages 
Jor plaintuff — Verdict for defendant 
— New trial.|—O’ FLAHERTY v. DEVINK 
(1863), 10 N. B. Ql. (5 All.) 434.—CAN, 

co. Nominal damages claimed—New 
trial.) —-SIMONDS v. CHESLEY (1891), 
20 8S. C. R. 174.-——-CAN. 

dd. Apportionment of damages—Joint 
d: several trespasses—Several defendants 
guilty of different acts.}—STUEWART v. 
TESKEE (1910), 15 W. I. R. 604: 20 


. Man. L. RR. 167.- CAN, 
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Sect. 5.—Remedies: Sub-aect. 6, B. & C. (a) & (b) a.) 


Trespass to mines.|—See MINES, Vol. XXXIV., 
pp. 654-658, 717, Nos. 587-575, 1011. 

Trespass by animals.|—See ANIMATS, Vol. II., 
pp. 228, 229, Nos. 190-197. 


C. Injunction. 
(a) In General. 
See, generally, INJUNCTION, Vol. XXVIII., pp. 
355 et se 
237. Not granted as matter of course.]|—-WATER- 
HOUSE Vv. WATERHOUSE (1905), 94 I. T. 183; 22 
T. L. R. 195; 50 Sol. Jo. 169. 
A OnaesOn :—Distd. Stevens v. Stevens (1907), 24 T. L. BR. 


238. Plaintiff in possession—Trespass by utter 
stranger—Injunction not granted unless special 
circumstances.|—-(1) Where a deft. is in possession 
of an estate & a pltf. claiming possession of it 
seeks to restrain him from cutting down trees & 
digging sods, & other such like acts, the ct. will not 
interfere, unless the acts complained of amount to 
such flagrant instances of spoliation as to justify 
the ct. in departing from the general rule. 

(2) Where a pltf. is in possession & the person 
doing the acts complained of is an utter stranger, 
not, claiming under colour of right, then the 
tendency of the ct. is not to grant an injunction, 
unless there are special circumstances, but to leave 
pltf. to his remedy at law ; though if the acts tend 
to the destruction of the inheritance, the ct. will 
grant an injunction. 

(3) Where a pltf. in possession seeks to restrain 
one who claims by an adverse title, the tendency 
of the ct. will be to grant an injunction; at least 
when the acts committed do or may tend to the 
destruction of the estate.—-LOWNDES v. BETTLE 
(1864), 3 New Rep. 409; 33 L. J. Ch. 451; 10 
1. T. 55; 10 Jur. N.S. 226; 12 W. R. 399. 
Annotations :—As to (2) Refd. Stocker v. Planet Bldg. Soc. 

(1879), 27 W. R. 877. As to (3) Apld. Stanford v. Hurl- 

stone (1873), 9 Ch. App. 116. Refd. ppringneed Spinning 

Co. v. Riley (1868), L. R. 6 Kq. 551. enerally, Refd. 

Wheeler v. HWitchings (1919), 121 L. T. 636; Wheeler v. 

Keeble (1914), Ltd., [1920] 1 Ch. 57. 

239. —-— Trespass by person claiming under 
adverse title.|— LOWNDES v. BETTLE, No. 238, ante. 

240. Defendant in possession—Trespass by com- 
mitting waste.]|—LOWNDES v. BETTLE, No. 238, ante. 

241. When peremptory injunction granted— De- 
fendant pulling down house.|—FENNER v. BEp- 
FORD (1875), Bitt. Prac. Cas. 64. 

242. When interim injunction granted—Immi- 
nent danger of injury.|—ATTENBOROUGH & SON 
v. LONDON, ETC, TELEPHONE Co., [1884] W. N. 2; 
Bitt. Rep. in Ch. 109. 

243. ——— Restraint of hunting.]| 
GosriIna (188), 6 T. 1. R. 185, D.C. 





CALVERT v, 


(b) Grounds for Granting or Refusing. 
i, In General. 
244. Temporary trespass.|—This ct. will not 
grant an injunction to restrain a person from 


PART II. SECT. 5, SUB-SECT. 6.— 
C. (a). 


t. When mandatory unjunction 
granted.}—When a trespass is being 
continued & substantial damage is 
boing caused, tho ct. will generally 
interfere to restrain the further com- 
mission of the trespass & may grant 
a mandatory injunction.—SmitH v. 
POoRTAGH LA PRAIRIE PUBLIC PARKS 
Boarp Cet 15 Man. L. RR. 249; 
1W. 1. R. 237. N. 


Wanplia 


sui 
directing the rem 
hut :—Held: th 





a, -}—A mandatory injunction 
should not be granted against a tres- 


of tr : 
passer compelling him to come on pr ee 


the land on which he had trespassed 
to remove an encroachment made 
thereon by him.—Navrosr1 MANEKJI 
v. Dastur KHARSEDJI Man- 
Cant (1904), I, L. R. 28 Bom. 20,— 


b. -——.] — Deft. 
trespasser on pltf.'s lan 
rubber trees & erected a hut 
portion of the land. 

for a enaptiean a’ f injunction 
oval of t 


on deft.’s part to perform the arta 


TRESPASS. 


committing a trespass, where it is temporary only ; 
otherwise where it has continued so long as to 
become a nuisance.—COULSON v. WHITE (1748), 
3 Atk. 22; 26 BH. R. 816, L. C. 


Annotation :—Refd. Blakemore v. Glamorganshirc Canal 
Navigation (1832), 1 My. & K. 154. 


245. Trespass amounting to 
COULSON v. WHITE, No. 244, ante. 

246. .]/—In cases of trespass, not in one of 
a single but of a continuous kind, & especially 
in cases of mines, the ct. would grant an injunction, 
the case being in the nature of a nuisance (per 
Cur.).—Hopkins v. CADDICK (1851), 18 L. T. O.S. 
236. 

247. -|—The owner in fee of a garden over 
which the tenants of his adjoining houses had 
rights of enjoyment & management :—Held: 
entitled to an injunction to restrain continuing 
trespasses involving nuisances in the garden 
committed by a person acting under colour of a 
contract to improve the garden entered into 
between him & the tenants.—-ALLEN v. MARTIN 
(1875), L. R. 20 Eq. 462; 32 L. T. 750; 23 W. R. 
904. 

248. To prevent multiplicity of sults.] — (1) 
Injunction in the case of trespass to prevent 
irreparable mischief. 

(2) Injunction in the case of trespass to prevent 
the multiplicity of suits —ITANSON v. GARDINER 
(1802), 7 Ves. 305; 32 BE. R. 125, L. C. 


Annotations :—As to (2) Refd. Attwood v. Burton, Same v. 
Bailey, Same v. Small (1839), 8 L. J. Ch. 145. Generally, 
Refd. A.-G. v. Hallett (1847), 16 M. & W. 569 


249. Title in dispute.]—Injunction in trespass 
where the title was disputed.— KINDER v. JONES 
(1810). 17 Ves. 110; 34 E.R. 43, L. C. 


Annotations :—Refd. Galbreath v. Armour (1845), 4 Bell, 
Se. App. 374; A.-G. v7. Hallett (1847), 16 M. & W. 569; 
Lowndes v. Bettle (1864), 3 New Rep. 409, 


250. ——.]—CANTRILL v. WINDSOR UNION 
GUARDIANS (1836), Donnelly, 103; 47 I. R. 255, 
L. CO. 


251. .|—Haicn v. JAGGAR, No. 266, post. 

252. ——.]—A.-G. v. TIALLETT, No. 267, post. 

258. Acts tending to destruction of estate.| 
—LOWNDES v. BETTLE, No. 238, ante. 

254. Damages inadequate remedy.] — NortTu 
Union Ry. Co. v. Bowron & PRESTON Ry. Co., 
No. 255, post. 

255. .|—In cases of trespass under colour 
of title, where the mischief apprehended is irrepar- 
able, a ct. of equity will exercise its jurisdiction 
to grant an injunction, & whether the mischief be 
irreparable or not, it will, by decree, if not by 
order, upon motion, extend the jurisdiction of 
preventive justice to all cases of trespass in which 
damages would be an inadequate & uncertain 
remedy, & the protection of the right an specie is 
the only mode of doing complete justice. 

Pitfs. moved for an injunction to restrain defts. 
from using, in a manner alleged to be illegal, a 
communication carried by certain branch rails 
from pltfs.’ to defts.’ railway ; & also from using 
certain other rails, which connected a certain 


nuisance.} — 




















prayed for; a suit for a mandatory 
njunction would not lic.—Ewin SHANK 
Wa v. V. Po. Nyum (1927), I. L. BR. 
5 Ran. 404.—IND. 

c. Disyute as to oir ir ear 
v. Woops (1912), 21 O. W. R. 972; 3 
O. W.N. 1194; 2D. L. R. 909.—CAN. 

PART IJ. SECT. 5, SUB-SECT. 6.— 
OG. (b) i. 


2541. Damages inadequate remedy. 


alleged to be a 
had planted 


On piltf. filing a 


he trees & |. ~—JETHALAL HIRACHAND v. LALBHAT 
€ case was merely one DALPATBHAI (1904), I. L. R. 28 Bom. 
there was no obligation 298.—IND. 


d. Compensation adequate remedy. 


Part II.—-Trespass ro Lanp. 


other railway with defts.’ station north of F.; & 
also from using a station built by defts. on ground 
purchased by them of pltfs.:—Held: a ct. of 
equity will not interfere by injunction, but will 
leave the parties to their legal remedies, pltfs. 
having failed to show, that, by using the com- 
munications, rails, or station, any destruction or 
irreparable injury would result.-—NoRTH UNION 
Ry. Co. v. Botton & PRESTON Ry. Co. (1843), 
3 Ry. & Can. Cas. 845; 1 L. T. O. S. 478. 
Annotation :—Refd. Aldis v. Fraser (1852), 15 Beav? 215. 

256. -|—Where a bill was filed for an 
injunction to restrain a deft., who appeared in 
forma pauperis, for committing acts of trespass 
against pltfs. the ct. granted the injunction, 
inasmuch as the recovery of damages at law 
would not constitute an adequate remedy.— 
Hopa@son v. Duce (1856), 28 L. T. O. S. 155; 2 
Jur. N. 8.1014; 4 W. R. 576. 

257. .|—Defts., the owners of a cotton mill 
on the banks of a canal belonging to pltfs., were 
authorised, by the Act of Parliament under which 
the canal was made & pltfs. incorporated, to draw 
water, from the canal, for condensing steam, but 
not for any other purpose ; nevertheless, they used 
the water for other purposes. In consequence 
of which pltfs. brought an action & obtained a 
verdict against them, but only for nominal 
damages. Defts. moved to arrest the judgment 
in the action, but without success; & afterwards, 
the judyment was affirmed on a writ of error in 
the Exch. Ch. Defts., however, continued to use 
the water as before. Whereupon the bill was filed 
for an injunction to restrain them from so doing. 
The answer stated a case of acquiescence on the 
part of pltfs.:—Held: pltfs. had_ sufficiently 
established their title at law, & but for their 
acquiescence, they would have been entitled to 
the injunction, notwithstanding they had recovered 
only nominal damages in the action.—ROCHDATLE 
‘ANAL Co. v. Kina (1851), 2 Sim. N. S. 78; 20 
L.. J. Ch. 675; 15 Jur. 962; 61 E. R. 270. 


Annotations :—Consd. A.-G. v. Sheffield Gas Consumers Go. 
(1853), 3 De G. M. & G. 304. Apld. Goodson v. Richardson 
(1874), 30 L. T. 142; Eardley v. Granville (1876), 3 Ch. D. 
$26. Distd. Cooper v. Crabtree (1882), 20 Ch. D. 589. 
Refd. Archbold » Scully (1861), 9 H. I. Cas. 361; 
Davics v. Marshall (1861), 1 Drew. & Sm. 557; A.-G. v. 
Kingston-on-Thames Corpn. (1865), 384 L. J. Ch. 481; 
A.-G. v. Mid-Kent Ry. & 8.-E. Ry. (1867), 3 Ch. App. 100 ; 
Wilts & Berks Canal Navigation Co. v. Swindon Water: 
works Co. (1874), 30 L. T. 443 ; McManus v. Cooke (1887) 
35 Ch. D. 681; Martin v. Price (1893), 70 L. T. 202; 
London. General Omnibus Co. v. Lavell (1900), 83 L. T. 
453. Mentd. L. C. & D. Ry. v. Bull (1882), 47 L. T. 413. 
258. -|—Where water pipes had, without 

the consent of the owner of the soil, been laid in 

the soil of a highway, an injunction to restrain 
the continuance of the pipes was granted; the 
owner of the soil not being left to his remedy at 

a & not being required to establish his right at 

aw. 


The facts that the soil under the highway was 
of no value to the owner, & that his motive for 
applying to the ct. was not connected with the 
enjoyment of his land, were held not to be reasons 
against the granting of the injunction. GoupDson 
v. RICHARDSON (1874), 9 Ch. App. 221; 43 L. J. Ch. 
790; 30 L. T. 142; 38 J. P. 486; 22 W. R. 337, 
h.0. & I. JJ. 


Annotations :—Apld. Alien v. Martin (1875), L. R. 20 Eq. 
462. Distd, te @. Crabtree (1882), 20 Ch. D. 589. 
Apld. L. & N. W. Ry. v. Westminster Corpn., [1904] 











—THORDARSON v. AKIN (1910 » 16 
Ww. lL. a Rs 115.—CAN, : ; 


D. L. R. 585.—CAN. 
f. Vague pop chen no of recom- 
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1 Ch, 759; Marriott v. East Grinstead Gas & Water Co., 
{1909} 1 Ch. 70. Refd. Wimbiedon & Putney Commons 
Conservators v. Dixon (1875), 33 L. T. 679; eeraey v. 
Granville (1876), 3 Ch. D. 826; KHlias v. Griffith (1878), 8 
Ch. D. 521; St. Mary, Battersea very v. County of 
London & Brush Provincial Electric Lighting Co. (1899), 
80 L. T. 31; Riley v. Halifax Corpn. (1907), 71 J. P. 428 ; 
Butterley Co. v. New Hucknall Colliery Co., [1909] 1 Ch. 
37; Kennard v. Cory, [1922] 1 Ch. 265. 


259. ——.|—He (deft.) has not a shadow of 
legal title; & as to acquiescence, there is no 
equitable title, consequently, as far as that is 
concerned, he is a mere trespasser, & he being a 
trespasser comes within the _ well-established 
doctrine of Goodson v. Richardson, No. 258, ante, 
& Rochdale Canal Co. v. King, No. 257, ante, 
where damages would be no compensation for a 
right to property, & pltfs. are entitled to prohibit 
him by injunction (.JessEL, M.R.).—EARDLEY v. 
GRANVILLE (1876), 3 Ch. D. 826; 45 J.. J. Ch. 669 ; 
34 L. T. 609; 24 W. R. 528. 


Annotations :—Refd. Tucker v. Janger (1882), 21 Ch. D. 18; 
Powell v. Vickerman (1887), 3 'T. L. R. 358 ; Ruabon Brick 
& Terra Cotta Co. v. G. W. Ry., [1893] 1 Ch. 427; Webb 
v. Knight, Hedley v. Wobb (1901), 70 L. J. Ch. 663 ; 
Batten Pooll v. Kennedy, |1907] 1 Ch. 256. Mentd. 
G. W. Ry. v. Cefn Cribbwr Brick Co., [1894] 2 Ch. 157 ; 
Derry v. Sanders, [1919] 1 K. B. 223; Thomson »v, St. 
Catharine’s College, Cambridge, etc., [1919] A. C. 468. 


260. Injury to reversion.]|—An _ action 
brought by the reversioner of a cottage let on a 
weekly tenancy to restrain the continuance of a 
hoarding alleged to have been erected on pitf.’s 
land, & to restrain a nuisance arising from the 
noise caused by the hoarding dismissed on the 
ground that he could not by reason of the tenancy 
maintain trespass, & that there was no injury to 
his reversion. 

In considering whether an injunction should be 
granted, the amount of the injurv sustained is 
material. Where a reversioner’s possessory rights 
are being seriously injured by an act for which 
he would obtain very trifling damages at law, an 
injunction, being his only adequate remedy, may 
be granted.—CooPER v. CRABTREE (1882), 20 
Ch. D. 589; 651 L. J. Ch. 544; 47 1. T. 5; 46 
J.P. 628; 30 W. FR. 649, (. A. 


Annotations :—Refd. Mayfair Property Co. v. Johnston, 
f1894} 1 Ch. 508; Meux’s Brewery v. City of London 
Electric Lighting Co., Shelfer 7. Same (1894), 42 W. R. 
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261. Trespass unaccompanied by waste.|—This 
ct. has no jurisdiction to restrain a trespass 
unaccompanied by waste. Pltf. was seised of 
lands on each side of a public road through L. 
common, in the parish of R., & such lands were 
covered with valuable fir trees. The district 
board of R. proceeded, under the above Act, to 
cut down, & did cut down, some of the trees, 
on the ground that they were an obstruction to the 
public highway :—Held: yrimd facie the board 
were justified in their acts, & upon the case made 
against them an injunction to restrain them was 
refused.— TURNER v. RINGWOOD HIGHWAY BoAarRD 
(1870), L. R. 9 Eq. 418; 211. T. 745; 18 W.R. 
424, 


Annotations :-—Consd. Cubitt v. Maxse (1873), L. R. 8 C. P. 
704. Refd. Bagshaw ». Buxton L. B. of Health (1875), 
34 L. T. 112; Nicol v. Beaumont (1883), 53 L. J. Ch, 853 ; 
Harrison v. Rutland, [1893] 1 Q. B. 142; Harris v. 
Northamptonshire County Council (1897). 61 J. P. 599 ; 
Harvey v. Truro R. D.C. (1903), 89 L. T. 90. 


262. Intention to trespass not hehe ama 
the Legislature has pointed out a special tribunal 
for determining a question, as a general rule no 





to restrain deft. from continuing such 
trespass, merely because pltf. entor- 


e. Failure to ove location of mencement of discontinued trespass.}- tains vague apprehensions that the 
boundary—A ction restrain interfer- Wherea tresnags ofa continuing nature trespass may be recommenced.— 
ence with erection of fence.|}—LaKE ERIE has been committed by deft., but hag CHABILDAS LALLUBHAL v. BOMBAY 
EXCURSION Co. v. BERTI (1912), 22 been discontinued before suit brought, MUntcIPaL Comes. (1871), 8 Bom. 

» W. R42; 30. W. N. 1191; 4 the ot. will not interfere by injunction ©. C. 85.—IND. 
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Sect. 5.—Remedies: Sub-sect. 6, C. (b) i. & it., & D. 
Sect. 6: Sub-sects. 1 & 2, A.] 


other ct. ought to restrain the proceedings before 
it ; but where the question has come before another 
ct. in independent proceedings in which it is 
necessary to decide the whole matter between the 
parties, the ct. may in such case restrain the 
proceedings elsewhere by injunction in order to 
save expense. <A dispute having arisen bctween 
defts., who were a local authority, & pltf. about 
a drain which pltf. had interfered with, defts. gave 
notice to pltf. that they would enter on his land 
& reinstate the drain; but they afterwards 
wbandoned their intention, & instead took pro- 
ceedings against him before the magistrate. 
Pitf. then brought an action against defts., claiming 
an injunction to restrain them from trespassing 
on his land, & from proceeding against him before 
the magistrate. In the statement of claim pltf. 
did not in terms allege that defts. threatened & 
intended to trespass on the land :—Held: as no 
intention to commit a trespass was proved or 
alleged, pltf. had not made out his case for an 
injunction against the trespass; & that being so, 
the ct. had no jurisdiction to restrain the pro- 
ceedings before the magistrate.—STANNARD v. 
ST. GILEs, CAMBERWELI, VESTRY (1882), 20 
Ch. D. 1903; 51 L. J. Ch. 629; 46 L. T. 248; 30 
W. R. 698, CL. A. 


Annotations :—Consd. arena Junction Waterworks Co. v. 
Hampton U.C., (1898] 2 Ch, 3413; 2e Connolly, Wood v. 
connollys ori I Ch. nee Refd. North London Ity. v. 
G. N. Ry. (1883), 11 Q. B. D. 30: Barrett v. Day, Day v. 
Foster (1890), 43 Ch. D. 435; Merrick +. Liverpool 
Corpn., [1910] 2 Ch. 449. Mentd. Barlow v. St. Mary 
Abbott’s, Kensington (1883), 31 W. Rt. 514. 


ii, Quantum of Injury Requisite. 


268. Prevention of irreparable’ injury.| — 
HANSON v. GARDINER, No. 248, ante. 

264. | —FLAMANG’S CASE (circa 1783), 
cited 7 Ves. at p. 808; 32 E. R. 126. 

Annotations :—Refd. Mitchell Be Dors (1801), 6 Ves. 147; 
Hanson v. Gardiner (1802), 7 Ves. 305; Smith v. C ollyer 
(1803), 8 Ves. 80; Crochkhford v. Alevander (1808), 15 

; Thomas v. Oakley (1811), 18 Ves. 184; A.-G, 

v, Hallett (1847), 16 M. & W, 569. 

265. —---.]—Injunction against trespass upon 
irremediable mischief, in nature of waste, on a 
bill by the lord of a manor & his lessees against 
taking stones, having a peculiar value, found at 
the bottom of the sea within the limits of the 
manor.—CowPER (MARL) v. BAKER (1810), 17 
Ves. 128; 34 FB. R. 50 
Ann :—Apld. Lowndes v. Bettle (1861), 3 New Rep. 


266. .|—Injunction to restrain a party 
claiming by an adverse legal title from com- 
mitting acts of trespass, alleged to be productive 
of irreparable wastc, refused, undcr the special 
circumstances of the case. 

Semble: although & man be in full & complete 
possession of an estate by a title adverse to 
another who claims it against him, & there be no 
privity between the parties, & the party in 
possession swear that his own title is just & valid, 
or that the title of his adversary is unjust & 
invalid, that state of things does not prevent a 
ct. of equity from interfering, before judgment 
at law or decree in equity, to restrain the party in 
possession from committing waste upon the 








PART II. SECT. 5, Tee nce: 6.— 
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trespass. -SANDYS ¥. 


TRESPASS. 


inheritance.—-HaIGgH v. JAGGAR (1845), 2 Coll. 
231: 63 E.R. 712. 


Annotations :—Refd. East Lancashire Ry. v. Hattersle 
(1849), 8 Hare, 72; Talbot v. Hope Scott (1858), 4 K, & 
96; Lowndes v. Bettlo (1864), 3 New Rep. 409. Mentd. 
Doo d. Agar v. Brown M480 1C. L. R. 1048; Smith v. 
Smith (1861), 8 Jur. N. oo Vv. Ferrior, Dunn v. 
Ferrior (1868), 37 L. J. Ch 


267. .]|—Where the “title to land is in dis- 
pute, the Ct. of Exch. will not grant an injunction 
to restrain an act of trespass, but only to prevent 
an irreparable injury. The ct., therefore, refused 
an injunction to restrain the owner in fee of a 
piece of land claimed by the Crown, but denied by 
the owner to be part of a royal forest, from cutting 
down holly trees & underwood therein, in the 
manner in which they had been ordinarily cut 
down for twenty years previously.—A.-G. v. 
HALLETT? (1847), 16 M. & W. 569; 16 L. J. Ex. 
131; 81. T. 0. 8.450; 11 J. P. 744; 153 BK. R. 
1316. 

268. ——.]—LOWNDES  v. No. 238, 
ante. 

269. -—— What constitutes irreparable damage— 
Damage impossible to measure.|—(1) The ct. will, 
by mandatory injunction, restrain a trespass, the 
continuance of which will inflict irreparable 
damage upon persons in possession. 

(2) Damage which it is impossible to measure 
will be deemed irreparable.—LONDoN & NORTH 
WESTERN Ry. Co. v. LANCASHIRE & YORKSHIRE 
Ry. Co. (1867), L. R. 4 Eq. 1743 36 L. J. Ch. 479 ; 
17L. T.42; 15 W. 1h. 810. 

270. Possible as well as actual injury.|—In 
considering the injury, the possible as well as the 
actual use of the injured premises will be regarded. 
—ARDLEY v. ST. PANCRAS GUARDIANS (1870), 39 
LL. J. Ch. 871. 

271. Must be serious injury.}—-ANoN. (1876), 
Ritt. Prac. Cas. 108; sub nom. MAKIN v. BARROW, 
2 Char, Cham. Cas. 6. 

272. .|— An injunction is a formidable legal 
weapon which the ct. will refuse to grant where 
the injury or inconvenience caused by the trespass 
is trivia]. LLANDUDNO URBAN COUNCIL v, WOODS, 





BETILeE, 





[1899] 2 Ch. 705; 68 L. J. Ch. 6283; 81 L. T. 
170; 63 J. P. 775; 48 W. R. 48; 34 Sol. Jo. 
689. 


Annotations :—Folld. Behrens v. Richards, [1905] 2 Ch. 614. 
entd. Brinckman ». Matley, [1904] 2 Ch. 3133; Yeatman 

v. Trai abernor (1912), ret L. 1. 74 2; A.-G. v. 

(1918), 88 L. J. K. BS. 

273. No injury Saree ct. may refuse 
to grant an injunction to restrain persons from 
trespassing on land if the landowner is not injured 
thereby. 

Pitf. bought land on an unfrequecnted part of 
the coast, & stopped up several paths which defts. 
asserted were public highways. Defts. removed 
the obstructions placed by pltf. & he brought an 
action against them for an injunction to restrain 
them from trespassing on his land. The A.-G. 
was not a party to the action :—Held: as between 
pltf. & defts. there were no public rights of way ; 
pitf. was entitled to a declaration to that cffect, 
& defts. must pay nominal damages; but inas- 
much as plitf. was not, in the present estate of the 
neighbourhood, injured by the public use of the 
ways in question, no injunction ought to be 
grantcd.—BEHRENS v. RICHARDS, [1905] 2 Ch. 614 ; 
74 L. J. Ch. 615; 93 lL. T. 623; 60 J. P. 381; 


Sowell 


MURRAY (1838), injunction should not be sought where 


11. Kq. R. 29.—IR. aes gn in Ibo best only 

268i. Prevention wl 263 ii. ——.]—- OTaco Hanrpour echnical & | trivial.— won Gn 

Jury.J— Unless to (of swrepare “ Boarp v. PorT CnatmMerRs Coren, BULLEN tas 12 By BOO: 

irroparable injury, the ct. will not (1888), 7 N. ZL. R. 124,—N.Z. an ws oo °, ba He Whee: 
interfere by injunction in a case of 2714. Must be serious injury.) -An N. 
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54 W. R. 141; 21 T. L. R. 705; 49 Sol. Jo. 685 ; 
3.1L. G. R. 1228. 


Annotations :-—Mentd. A.-G. v. Sewell (1918), 88 L. J. K. B. 
425; Boultwood v. Paignton U. D. C. (1928), 92 J. P. 98. 


D. Declaration of Right. 

274. Jurisdiction of court.|—The Duke of Rut- 
land was the owner of certain moors over which 
he had rights of shooting. These moors were 
intersected by certain highways the soil of which 
was vested in the duke as owner of the lands on 
each side adjoining the highways. PItf. went on 
to part of the highway, not for the purpose of using 
the highway as one of the public, for passing & 
repassing, but for the express purpose of intcr- 
fering with the duke’s right of shooting, which 
right was being then exercised by certain of 
his friends. 'The duke’s keepers, in order to pre- 
vent that interference, secised pltf. & held him 
down until the shooting was over. In an action 
for assault, defts. pleaded justification, &, alter- 
natively, paid 5s. into ct. as sufficient to satisfy 
pltf.’s claim. The jury at the trial found a general 
verdict for defts.:—Held: the ct. had power 
under R.S. C., Ord. 25, vr. 5, to make a declaration 
that pltf., on the facts, was, at the time when he 
interfered with the legal right of the duke, a tres- 
passer.—ITARRISON v. RUTLAND (JUKE), [1893] 
1Q. B. 142; 621. 3.Q.B.1173 68 L. T. 35; 57 
J. P. 278; 41 W. R. 322; 9 T. L. R. 115; 
4 R. 155, C. A. 

.{nnotations :—Refd. Allen v. Flood, [1898] A. C. 1; Hick- 
man v. Maisey, |1900) 1 Q. B. 752. Mentd. Luscombe v. 
G. W. Ry., [1899] 2 Q. B. 313; Fitzhardinge 7. Purcell, 
[1908] 2 Ch. 139; City of London Land Tax Comr, v. 
C. L, Ry., [1913] A. C. 364. 

275. When granted—-Where no injury suffered.| 
—BEHRENS v. Ricuarps, No. 273, ante. 

276. Right to fish from towing paths of 
eanal.|—Under a canal Act authorising the con- 
struction of a canal, there was granted to each 
owner of Jand through which the canal was made 
the sole, several & exclusive right of fishing in so 
much of the canal as was made in, over, or through 
his land ; but the right of fishery thereby granted 
was to be exercised so that the canal, towing paths, 
banks & other works should not be prejudiced or 
obstructed. Under a deed of Mar. 31, 1845, a 
certain manor & estate through which the canal 
passed became vested in the Earl of S.; there 
was no express grant of this particular right of 
fishery, but there were gencral words in the deed 
passing al fisheries, profits, advantages, & 
appurtenances, whatsoever to the manor & estate 
respectively belonging, or in anywise appertaining. 

By a lease of July 28, 1910, the Earl of S. granted 
to an angling club, of which deft. was a member, 
the exclusive right to fish for & take away all fish 
In a specified portion of the canal, at an annual 
rent, & the lessees covenanted so to exercise their 
rights as not to prejudice or obstruct the towing 
paths, banks & other works of the canal. Pltfs. 
having brought an action to test a claim by deft. 
to fish in the canal from the towing path, without 
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g- Putting in issue fact of possession. ] 
~in an action of trespass, where the 
only pleas were, that deft. did not 
enter pltf.'s close: that the land & 
are Nia not pe and & soil of pltf., 
and o 2 ‘ 
Tea eee eft. ; leavo & licence 
Non ee pltf. mee not oe OSCB- 
Fae oO ARISH 8), 3 
N.S. R. (2 Thom.) 201 CAN. 


281 fi 
(1868), 12 N. B. 
CAN. 


e 


281 iv 


a iae SECT. 6, SUB-SECT. 2.—A. 
. . Defence to action.}—STROUD 
KANE (1856), 13 U. ©. R. 459.—CAN. | 229.—CA 


. aE PICKETT vv. PICKET 
R. (1 Han.) 156.—- 


281 iii. ———.]— ALLAN v. KiRK, [1917] 
2 W.W. RR. 527; 24 B.C. RR. 153.— 


C 
was’ procluded from | 35° Ue C1. 10R- CANS 


281 v. ——-.] - Deft. may in trespanrs 
quare clausum fregit, under the general 
issue, show title in himself, or that he 
entered by direction or authority of h. 
the person having title-—HAMILTON 
v. v. Boren (nts), 15 N. B. RB. (2 Pug.) 
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their consent :—Held: pltfs. were entitled to a 
declaration that deft. was not entitled to fish from 
the towing paths of the canal belonging to pltfs. 
without their consent, & that an injunction must 
be granted to restrain the trcspass.—STAFFORD- 
SHIRE & WORCESTERSHIRE CANAL NAVIGATION 
v. BRADLEY, [1912] 1 Ch. 91; 81 L. J. Ch. 147; 
106 L. T. 215; 56 Sol. Jo. 91; 758 J. P. Jo. 555. 


Sect. 6.—DEFENCES. 
SUB-sECT. 1.—IN GENERAL. 

277. Defence must cover whole trespass.| 
PRAUNCE v. TUCKLE (1610), 1 Bulst. 64; 80 KE. il 
765. 

278. ———.|—KILBORNE  v, 
2 Lut. 1847; 125 E.R. 744. 

279. .|—In trespass for breaking & entering 
pitf.’s house & expelling him from it: a justifica- 
tion as to the breaking & entering will cover the 
whole declaration ; for the expulsion is to be con- 
sidered as mere matter of aggravation, & not as 
making deft. a trespasser ab initio, unless pltf. 
insist upon it as a substantive trespass by a 
replication or new assignment.—TAYLOR v. COLE 
(1791), 1 Wy. Bl. 655; 126 EK. hl. 318, Ex. Ch. 
Annotations :—Consd. Shorland v. Govett (1826), 5 B. & C. 

485; Cubitt v. Porter (1828), 8 B. & C. 257; Bush vo, 

Parker (1834), 1 Bing. N.C.72 ; Newton». Harland (1840), 

1 Man. & G. 614; Harvey v. Bridges She 1 Kxch. 261 ; 

Hemmings v, Stoke Poges Golf Club, {1920] 1K. B. 720. 

Refd. Turner v. Meymott (1823), 7 Moore, C. P. 574; Lucas 

vt. Nockells (1833), 10 Bing. 157; Baillie v. Kell (1838), 

4 Bing. N. C. 6388; Weeding v. Aldrich (18389), 8 L. J. 

Q. B. 119; Playfair v. Musgrove (1845), 14 M. & W. 239: 

Perry v. Fitzhowe (1846), 8 Q. B. 757 5 Curlewis v. Laurie 

(1848), 11 L. T..O. 8. 308; Davison tv. Wilson (1848), 

11 Q. B. 890. Mentd. Scott v. Scholey (1807), 8 East, 

467; Gould v. Lasbury (1834), 1 Cr. M. & Rt. 254; Gore 

v. Bowser (18055), 3 Sm. & G. 1. 

280. Action between co-owners-—Pleading.|— 
One tenant in common, sued in trespass by 
another, for destroying the property, may plead 
that, except in respect of a certain undivided share 
or shares, he, & not pltf.,is entitled or interested, 
& as to such share or shares, payment into ct.— 
CRESSWELL v. HEDGES (1862), 1 H. & C. 4213 31 
lL. J. Ex. 497; 70. T. 70; 8 Jur. N.S. 767; 10 
W. R. 7773; +158 KE. R. 950. 

Exercise of statutory power.]— Sec No. 61, ant, 
&, generally, TirLies passin. 

Joint trespass.|—See Part I., Sect. 3, ante. 





VALLENCE (1687), 








SuB-SECT. 2.—OWNERSIIP AND POSSESSLON. 
A. Ownership or Possession in Defendant. 

281. Defence to action.|—GreEy v. BETLEY 
(1443), Y. B. 21 Hen. 6, fo. 26, pl. 9. 
Annotation :—Mentd. Read’s Case (1605), 5 Co. Rep. 33. 

282. .J—A justification in trespass, stating 
that A. was seised in fee of the place where, & 
made a lease for life thereof to deft., by virtue of 
which he entered, etc., is good.—-Mossk v. BENNET 
(1723), § Mod. Rep. 120; 88 HK. R. 94. 





281 vi. .}—Action for breaking 
& entering & committing trespass on 
pltf.’3 land:—Held: as deft. was 
equitable owner action must be dis- 
missed. - REYNOLDS ?. LAFFIN (N. 38.) 
(1909), 7 K. 1.. R. 100.—-CAN. 

281 vii. - -—.]--BLANK v. ROMKIY 
(1913), 12 Fk. L. R. 454; 11 DL. BR. 
661.—CAN. 





iii, — — .J-- GORDON v. GORDON 
7 Nild. L. IR. 394.—NFLD. 
Evidence of ownership-— 
Acts of ownership. )}--GRUE v. DAVIDSON 
(1908), 43 N.S. RR. 242; 6ER.L. Rh. 
409.—CAN. 


281 v 
(188%), 
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Sect. 6.—Defences : Sub-sect. 2, A. & B.| 


283. -|—-Declaration stated, that defts., 
with force & arms, broke & entered a certain 
messuage, cottage, & dwelling-house, situate in 
Nova Scotia Gardens in the parish of St. Martin, 
Bethnal Green, & then expelled pltf. from the 
possession & occupation of the same. Plea, that 
the messuage, cottage, etc., were the soil & free- 
hold of defts., wherefore they committed the 
trespasses in the messuage, ctc., as they lawfully 
might for the cause aforesaid : —H eld: (1) the plea 
of liberum tenementum was a good plea to this 
declaration, although the close was aerate) 
described in the declaration ; (2) it was not to be 
inferred from the declaration that there was any 
breach of the peace or forcible entry, the averment 
of vi ef armis being a mere formal allegation that 
the defts. entered with some force, sufficient to 
enable them to get into possession.— TARVEY v. 
Brypaes (1845), 14 M. & W. 487; 3 Dow. & L. 
55; 14 L, J. Ex. 272; 5 L. T. "O. S. 287; 9 
Jur. 759; 153 KE. R. 546 ; affd, (1847), 1 Kxch. 
261, Ex. Ch. 


Annotations :—.18 to (2) Consd. Blades v. Higes (1861), 10 
C. B. N.S. 713. Apprvd. Lows v. Telford & rte eae b 
1 App. Cas. 414. Consd. Jones v. Foley (1891), 6 
Q. 464; Hemmings v. Stoke Poges Golf Club, [1920] 


Ne 'B. 720. Refd. Wright v. Burroughes (1846), 3.C. B. 
oN 


Curlewis v. Laurie eta 11 L. T. O. S. 308; Jones 
ee Ay 1H. & ©, Boddall v. Maitlant’ (1881), 


284. .|—In trespass quare clausum fregit, 
under a traverse of the allegation in the declaration 
that the close was the close of pltf., deft. may 
show title in himself or some other person, under 
whose authority he claims to have acted. 

I agree with the exception of pltf. in error that 
the question raised by the issue of not possessed is, 
whether pltf. was in actual possession or not ; 
but it seems to me that as soon as a person is 
entitled to possession, or, which is exactly the same 
thing, any other person enter by the command 
of that lawful owner so entitled to possession, the 
law immediately vests the actual possession in 
the person who so entered (MAULE, J.).—JONES 
v. CHAPMAN (1849), 2 Exch. 803; 18 I. J. Ex. 456 ; 
14L. T. 0.8. 45; 18 J. P. 7380; 154 KB. RR. 717, 
Ex. Ch. 

Annotations :—Apld. Litchficld v. Ready (1850), 5 Exch. 
939. Consd. Wilkinson +. Kirby (1854), 15 C. B. 430. 
Apprvd. Lows v. Telford (1876), 1 oP a 414. Consd. 
Ramsay v. Margrett, [1894] 2 od 8; Kynoch »v. 
Rowlands, [1912] 1 Ch. 527. ‘Apld. Leinitities v. Stoke 
Poges Golf Chub, [1920] 1 K. B. 720; Canvey Island 
Comrs. v. Preedy, {1922] 1 Ch. 179. . Newnham v. 
a oa 10 C. B. 713; slocarahe v, Lyall (1851), 

20.M. & P. 33; Humphrey v. Nowland (1862), Por Mou. 

PrP. Cc. C. 343; French v. Gething, [1922) 1K. B. 

285. —— .|—The expulsion of a person fei his 
dwelling-house is an injury to the dwelling-house. 

Declaration in trespass for breaking pltf.’s 
dwelling-house, expelling pltf. & taking his goods. 
Pleas of liberum tenementum were pleaded as to the 
trespasses in & to the dwelling-house. Pitf. 
replied, denying the pleas, & new assigning the 
expulsion :—Held: the new assignment was bad, 
as the pleas justified the expulsion as well as the 
breaking of the house.—MERITON v. COOMBES 
(1850), 9 C. B. 787; 1 L. M. & P. 510; 19 L. J. 
O. P. 336; 137 E. BR. 1101. 
aration :—Refd. Boddall v. Maitland (1881), 17 Ch. D. 








286. —-— Whether defence must be specially 


287 i. ———- ———.]—-SOULIS v. ARM- 


STRONG (1917), 51 N.S. HK. 315; 36 
D. L. R. 778.—CAN. 
291 i. Ownership only of part 





where trespass committe 
quare clausum fregit, 
close by  abuttals, 


-}~In trespass 
describing the 
deft. pleaded 


liberum tenementum :—Held: 
this plea, he was bound to prove that 
that part of the close described by 
abuttals on which he entered was his 
soil & freehold, &, having failed to k. 
prove title to a small 
so described, on w 
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pleaded.|—Deft. in trespass quare clausum fre ogi 
may give evidence of soil & freehold under 
general issue.—ARGENT v. DURRANT (1799), 8 
Term Rep. 403; 101 E. R. 1457. 


Annotations : -—Expld, Newton v. eee BA a Aa 1 Man. & G. 
644. Apld. Jones v. Chapman xch, roe 
ings v. Stoke ogee Galt club, {1920} I 


Consd. Hemm 
. B. 720. 

287. ——— Evidence of ownership.]|—-Where, to 
an action of trespass, for seizing & taking away 
furze, deft. pleaded the general issue, & several 
special pleas, in which he justified the taking 
under a claim for estovers on a common :— 
Held: although he had limited his claim to 
estovers in his aie he might adduce evidence 
to show that he had exclusive right of pos- 
session, under the general issue; & parties 
claiming similar rights on the common with deft. 
were held to be competent witnesses to prove that 
deft. was entitled to the exclusive possession of 
the land on which the trespass was committed.—~— 
PEARCE v. LODGE (1826), 12 Moore, C. P. 50; 5& 
diya OS. CP 

288. Acts of ownership ---Within 
twenty years before.|—A plea of liberwmn tene- 
mentum, to an action of trespass quare clausum 
Jregit, is not supported by proof of the exercise of 
acts of ownership by deft. for a period of less than 
twenty years, where if appears that before the 
commencement of that period, & also within 
twenty years, the estate was in a third person.— 








BREST ». LEVER (1841), 7 M. & W. 593; 10 
L. J. Ex. 337; 151 BF. R. 904. 
289. —-——— Joinder of denial of plaintifi’s posses- 


sion.|—(1) To an action of trespass, deft. pleaded, 
first, not guilty ; secondly, that pitt. was not, 
possessed of the close in which, etc. ; thirdly, that 
deft. was seised in fee of the close in question ; 
fourthly, that A. B. was seised in fee of the close in 
question, & that by his command deft. com- 
initted the trespass. A summons having been 
taken out before a judge, to strike out the third 
& last pleas, on the ground, that the facts therein 
stated might be given in evidence under the 
second plea, the judge refused to make any order. 

(2) In an action of trespass, the seisin in fee 
of the deft., or of another under whose command 
he justifies, may be pleaded together with a plea 
denying pltf.’s possession.—-MonrsE v. APPERLEY 
(1840), 6 M. & W. 145; 91. J. Wx. 61; 4 Jur. 
702; 151 E. R. 458. 


Annotations: -—As tov (1) Refd. Pim v. Grazebrook (38) 
3 Man. & G. 863. As to (2) Consd. Slocombe v. Lyall 








(1851), 6 yon 119. Generally, Mentd. Slack v. Clifton 

(1816), 8 Q. B. 524; Brown v. M‘Leun (1849), 14 L. T. 

O. 8. 199. 

290. -|- In trespass quare clausum 
fregit, deft. is entitled to plead liberum tenc- 


mentum together with a plea denying that the 
close in which, etc., i Itf.’8.—SLOCOMBE Vv. 
LYALL (1851), 6 Exch. 119; 21. M. & P. 33; 20 
L. J. Ex. 95; 161. T. 0.8. 372; 155 E.R. 479. 
291. Ownership only of part where trespass 
committed.|—Pltf. declared in trespass for break- 
ing his close, & set out the close by abuttals. 
Deft. justified, alleging that the close in which, 
etc., was part of an allotment of six acres made by 
comrs. duly authorised, for certain purposes, in 
execution of which he entered. Pltf. denied that 
the close in which, etc., was part of the six acres 
in the plea supposed to have been allotted; & 





under { trespass was committed, pitf. was 

entitled to a verdict. —DRSBRISAY ”, 

LIVINGSTON (1864), 11 N. B. BR. 
(6 All.) 169.—CAN. 

oiaded | for clear & 

sitive evidence.}—In an action for 

respass, pltf. being proved to be in 





fece of the land 
ch part of tho 
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thereupon issue was joined. It appeared that the 

close set out by abuttals was not all within the 

allotment, but that the part in which the actual 
trespass occurred was within it:—Held: the 
justification was made out.— BASSETT v. MITCHELL 

(1831), 2 B. & Ad. 99; 9L. J. O. S. K. B. 140; 

109 E. R. 1080. 

Annotations :—Consd. Tapley v. Wainwright iv 833), 5 
B. & Ad. 395. Distd. Phythian v. White (1836), 1M. & W. 
216. Apld. Smith v. Royston (1841), 8 M. & W. 381. 
Refd. Holt v. Daw (1851), 17 L. T. O. 8. 198. 

292. -|—Trespass for breaking & 
entering three closes set out by abuttals. Plea, 
that the closes in which, etc., were the close, soil 
& freehold of L. Replication deduced title from 
another person, under a fine & grant to the closes 
in which, etc. At the trial pltf. proved title to 
two of them only :—Held: the issue was divisible, 
& the verdict was to be entered for pltf., as to the 
two closes, & for defts., as to the other.—PHYTHIAN 
v. WHITE (1836), 1 M. & W. 216; 4 Dowl. 714; 
1 Gale, 400; 5 L. J. Ex. 148; 150 E. RR. 412; 
sub nom. PYTHIAN v. WHITE, Tyr. & Gr. 515. 


Annotations :—-Mentd. Anderson +. Chapman (1839), 5 
M. & W. 483; Traherne v. Gardner (1857), 8 E. & B. 161; 
Alcock v. Wilshaw (1860), 2 E. & EH. 633. 


293. -|—On a plea of liberum tenc- 
mentum to an action for a trespass to a close named 
in the declaration, deft. is entitled to a verdict, if 
he establish a title to that part of the close on 
which the trespass was committed, & is not bound 
to prove a title to the whole close.—SmITH v. 
RoysTon (1841), 8 M. & W. 381; 1 Dowl. N.S. 
124; 10L. J. Ex. 437; 151 BE. R. 1086. 

294. To action for trespass & assault.|— 
To a declaration in trespass quare clausum 
frege, charging an assault, it is no plea that the 
close was the soil & freehold of S., & that the 
assault was committed by the command of S. in 
removing pltf., after request, from the premises, 
without alleging that S. was possessed of the close. 

The plea of liberum tenementum implies that 
hoth the freehold & the right to the possession 
are in the party, otherwise it would be no answer 
to the declaration (TINDAL, C.J.).—-ROBERTS v. 
TAYLER (1845), 1 C. B. 117; 3 Dow. & L. 1; 14 
J.C. P.87; 41.7, 0.8. 314; 9 Jur. 330; 135 
KH. 1. 481, 

.tnnotation :— Refd. Ryan v. Clark (1849), 14 Q. B. 65. 

295. Defence must extend to whole issue.]- - 
feclaration stated that defts. with force & arms, 
& with a strong hand & against the form of the 
statute in.such case, etc., broke & entered pltf.’s 
dwelling-house then in his actual occupation, 
made a noisc & disturbance therein, & stayed 
therein making such disturbance, etc., & in a 
forcible manner & with a strong hand broke open 
the doors, broke the locks, etc., & with force & 
arms, etc., assaulted pltf.. & in a forcible manner 
& with a strong hand expelled him, etc. Pleas: 
not guilty: &, as to the breaking & entering, etc., 
making a noise, etc., & staying, etc., & breaking 
open the doors, etc., ‘(as in the declaration 
mentioned,” that the dwelling-house, etc., was the 
dwelling -house, soil & freehold of one deft., where- 
fore he in his own right, & the others as his ser- 
vants, etc., at the time when, etc., broke & entered, 
ctc., & committed the supposed trespasses. On 
special demurrer to the last plea :—Held: 























possesion. it is incumbent upon deft. 
i show by clear & positive evidence 
Le BEAMGS: COMME Iota En 
d ‘‘ R ’ eo hie e 
, Plea of exclusive possession — 
Pvidence of joint passes Where 
eft. pleaded, in justification to tres- 
pass, an exclusive possession, & tho 
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evidence showed a joint possession 
Itf., & there was a verdict for 
he ct. refused to disturb the 
verdict.— MOORE 1», 
3 N.S. I. (2 Thom.) 291.—OAN. 
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(assuming the averments in the count to be 
indivisible, & that all must be answered by the 
plea): the plea answered every material part 
of the declaration, the averments ‘‘ with force 
& arms,” ‘ with a strong hand,’ & “ against 
the form of the statute ”’ being, on these pleadings, 
matter of aggravation only.— DAVISON v. WILSON 
(1848), 11 Q. B. 890; 17 Ju. J. Q. B. 196; 11 
Tl. T. O. 8S. 125; 12 Jur. 647; 116 B. R. 706. 

annotation :—Consd. Beddall v. Muitland (1881), 17 Ch. D. 


296. ———.|—-Declaration statcd that pltf. 
was entitled to work certain clay ground, & that 
deft. built a wall, & thereby obstructed pltf. in 
the enjoyment of such right. Plea, that the close 
was the soil & freehold of deft., & that deft. built 
the wall on the edge, etc., & that the clay was 
exhausted in the place where the wall was built. 
New assigninent, that the close in question abutted, 
etc.; that the wall was built on the edge of such 
close; & that pltf. was hindered from taking the 
clay at another place than where the wall was 
built :-—Held: the new assignment was good, 
& the plea was bad.—QGnovE v. WITHERS (1850), 
4 Iixch. 875; 19 L. J. Ex. 188; 14 L. T. OWS. 
422; 154 EK. R. 1472. 

297. Land conveyed to plaintiff by trustee 
in breach of trust.|—To a declaration in trespass 
to land, & for throwing down a wall, deft. pleaded 
upon equitable grounds that one B. was seised of 
the land in trust for deft.’s wife for life, & by the 
permission of B., deft., & wife occupied it; that 
3B. in breach of the trust, & with pltf.’s knowledge 
of all the facts, conveyed the land to pltf. who 
built the wall upon it, which deft. threw down :— 
Held: the plea was bad.—DRAKE tv. PYWELL 
(1865),4H. & C.78; 13 L. T. 714, 

298. Replication—Not showing title in 
plaintiff.).—Cany v. Hott (1745), 11 Kast, 69, n. ; 
2 Stra. 1238; 103 E. R. 930. 

299. Showing demise by defendant.]--- 
Declaration in trespass quare clausum Jfreqit: plea, 
frechold in deft.: replication, that deft., before 
the time when, etc., demised to R. for a term, & 
R., before the time when, etc., entered & became 
possessed, & the term continued till the time 
when, etc. On demurrer, replication held good.— 
RYAN v. CLARK (1849), 14 Q. B. 65; 181. J. Q. B. 
267; 131. T. 0.8. 300; 13 Jur. 1000; 17 FE, XR. 
26, 


Annotations :—Refd. Wogan v. Hand (1861), 14 Moo, P. C. C. 
310; Harrison v. Blackburn (1864), 17 C. B. N.S. 678. 


Adverse possession.|— See LIMITATION OF 
Acrions, Vol. XX XII., pp. 488, 489, Nos. 1501- 
1509. 














B. Ownership in Third Person. 


300. Justification as servant of alleged owner.| —- 
TREVILLIAN’S CASE (undated), cited 1 Leon. 301 ; 
74 E.R. 274. 

Annotations :—Folld. Dicrsly & Nevels Case (158), 1 Leon. 
301. Refd. Argent v. Durrant (1799), 8 Term Hep. 103 ; 
Jones v. Chapman (1848), 2 Exch. 803. Mentd. Buckler 
v. Hardy (1597), Cro. Eliz. 585 ; Meryweather v. Stanton 
peu Cro. Eliz. 667 ; Cromwel’s Case (1601), 2 Co. Rep. 


801. ——.|—Diersty & NEVELS Cask (1589), 
1 Leon. 301; 74 EB. R. 274. 


Annotations :-—Consd. Jones v. Chapman (1848), 2 Exch. 803. 
Refd. Argent v. Durrant (1799), 8 Term Rep. 403. 


may justify his entry by the command 
of the owner of the frechold, but not 
by his mere permission or lcence,—- 
PARENT v. CORNELISON (1837), 2 
N. B. R. (Ber.) 373.—CAN, 

n. Justification under demise from 
tenant in common.}—In an action of 
trespass alleging the land to be pltf.’s, 
& that deft. ejected pltf. & took all 


HANNAN (1858), 
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Scet. eee Sub-sect. 2, B. & C.; sub-sect. 
, A.) 


302. .|—In trespass against five for fishing 
in a several & free fishery, one of defts. may plead 
property in his master, & that he did it by his 
command, & traverse the right of free fishery 
stated in the declaration; & deft. may reply, de 
injuria sua propria.—WINE v. RIDER (1676), 2 
Mod. Rep. 67; 86 HE. R. 945. 

3038. j—In trespass quare clausum fregit, 
if deft. plead soil & freehold in another by whose 
command he justifies the trespass, such command 
may be traversed by pltf.—-CHAMBERS v. DONALD- 
SON (1809), 11 East, 65; 103 E. R. 929. 
Annotations :—Distd. Harper v. Charlesworth (1825) re 

B. & ©. 574. Consd. Humphrey v. Nowland sea) 1 

Moo. P. C, C. 343. Refd. Dobree tr. Napice teeeh? ne, 

N. C. 781; Morse v. Apperley (1840), 6 M. 145; 

Ryan v, Clarke rend is L. J. Q. B. 26%. Wrrenta’ 

Bennett v. Neale (1811), Wight. 324. 

304. -|—MOorRSE v. APPERLKY, No. 289, anle. 
. WiLson, No. 295, ante. 

306. .|— JONES v. CHAPMAN, No. 284, ante. 

307. Defence must be specially pleaded.|—Where 
pltf. is in the actual occupation of the close, deft. 
cannot, in an action of trespass, give evidence of 
property 1n a stranger under the gencral issuc.— 
PHILPOT v. HOLMES (1791), Peake, 97; 170 E. hk. 
92, N. P. 

308. Evidence of ownership—Recovery in eject- 
ment.|—BIKKER v. BEESTON, No, 314, post. 























C. Denial of Plaintiff's Ownership or Possession. 


309. Defence to action.]—MorskE v. APPERLEY, 
No. 289, ante. 








310. .|—SLOCOMBE tv. LYALL, No. 290, 
ante. 
311, -| In an action of trespass, pleas : 


not possessed ; W& also a justification under a right 
of way all over the locus in quo; an order having 
been made at the last assizes for a plan to be 
marked by pltf. so as to show the places at which 
the alleged trespasses were committed; & there 
having been no application for the plan on the part 
of deft. since notice of trial, an application on his 
behalf, to postpone the trial because of the non- 
delivery of the plan, was refused. 

If the land on which the fence is was not pltf.’s, 
then there is an end of the case. If it is, then 
deft. must prove a right of way such as_ to justify 
breaking down the fence & going all over the land 
so that it does not appear how the marking the 
plan can be so material as that deft. cannot go to 
trial without it; & if it were so, he should have 
applied for it before (ERLE, C.J.).—BEARD v, 
WATSON (1860), 2 F. & F. 33. 

312. —-— Meaning of plea.|—To a declaration 
in trespass guare clausum fregit, a plea denying 
the close to be pltf.’s is a denial of possession, if 
deft. was a wrongdoer; if otherwise, of the right 


the issues & profits, deft. justified 
under a demise from one M., who, he 
wlleged, was seised in fee as a tenant 
in common of the Jand. VPltf. ex- | », 
cepted to the plea :—Held:; the plea 
was good, as setting up title in a third 
party, for pltf. brought this action as 
owner of the whole, & not against 
deft. as co-tenant.— HERR v. WESTON 
Se OnAN (1872), 32 U. GC. R. 402,.— 


person Was 


SMITII ahaa 
335.—CAN 
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0. Trespasses pending action of cect- 
menl.J--Trespass quare clausum fregit 
will not He against a deft. for acts 
committed under the authority of 
the person in possession of & claiming 
the land during the time an action 
of ejcectment by pltf. against such 


3141. 





pending. —STREKT v. 
CROOKS (1856), 6 C. P. 
p. Hvidence of phase }—WHITE 
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Defence to action.}—DUNDAS 
Gnu (1857), 14 U. GC. RR. 521.- 


309 ii. —-—.]}-——JIVANJI JAMSHEDJI 1. 
BARJORJI NABSERVANJI (1909), 1. L. RK. 
33 Bom, 499.—IND 
Admissibility of evidence 
—Kvidence of title. 
land, under a plea t 
pltf.’s deft. is at liborty to show title | W. 
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to the possession ; but on either supposition it is a 
denial of title, as even possession is title against a 
wrongdoer.—PURNELL v. YOUNG (1838), 6 Dowl. 


347; 3M. & W. 288; 1 Horn & H. 22; 150 H.R. 
1155 sub nom. PARNELL v. Youna, T Ae adi 
x. 80. 


Annotations :—Consd. Harrison v. Dixon (ads) 3 Dow. & Iu 
454; Whittington v. Boxall (1843), 5 Q. 139; Jones 
v Chapman (1849), ( Exch. 803. Zofd. Mitts v. sStephens 
(1838), 3 & W. ; Pugh v. Teeberte (lese) M. & W. 
458; oe Davis (1838), 8 Ad. & El. 598 ; ae 
Lane Proprictors v. Chapman (845) 1 i T. 0.8. 359 


318. Necessity for special plea.|— Under 
an issue, in trespass quare clausum fregit, on a plea 
that the close was not the property of pltt., pltf.’s 
possession at the time of trespass is alone in issue, 
& deft. cannot set up title to the close, without 
pleading in confession & avoidance. 

The plea of not guilty in trespass only puts in 
issue the fact of committing the alleged act of 
trespass, & not pltf.’s possession or right of 
possession, which, if intended to be denied, must 
be specially traversed. ; 

As mere possession ‘is sufficient to maintain 
trespass against any one who cannot show better 
title, pltf.’s allegation, that deft. broke the close 
of pltf. is satisfied prima facie by proof that 
deft. broke a close in the possession of pltf.: & 
this is not only primd facie, but ultimately sulficient 
against any one who cannot avoid the effect of it, 
by showing that, notwithstanding the actual 
possession by pltf., he, deft., has a right to it. 

Under a plea which merely denies that the close 
is the close of pltf. deft. is to be considered prima 
fucie at least 1 mere wrongdocr, & as against him 
possession is not mercly evidence of title, but 
actual title. ... If deft. not only contests the 
possession in fact, but also relies upon title, in case 
actual possession is proved by pltf., it is far more 
consistent . . . withthe rules of pleading generally 
& with the principles of justice, that his defence on 
the ground of title should be pleaded specially, 
& not given in evidence under a traverse of an 
allegation in pltf.’s declaration, which is satisfied 
by proof of possession only (LORD DENMAN, C.J.). 
-—-WHITTINGTON v. Boxaus (1843), 5 Q. B. 139; 
Dav. & Mer. 184; 12 L. J.Q. B. 318; 7 Jur. 722 ; 
114 K. R. 1201. 


Annotations :—Consd. Harrison v. Dixon (1843), 1 Dow. & L. 
454; Williams v. Hughos (1843), 8 J. P. 470. NAF. 
Jones v. Chapman (184 8), 2 Kxch. 803. Refd. Harvey v. 
Bridges (1845), 3 Dow. & L. 55 ; Slocombe v. Lyall (1851), 
6 Kkxch. 119. 

314. Admissibility of evidence—Evidence 
of title.] —-Deft., in trespass, failing to justify 
under a writ of habere, the judgment in ejectment 
having been set aside as irregular, held entitled, 
either under a plea that pltf. was not possessed, 
or that a third party else was, to go into proof of 
the title upon which he recovered in the action of 
ejectment.— BIKKER v. BEESTON (1861), 2 F. & F. 
410. 








in himself or in another under whom 
he acted.—GRAY v. Harpina (1861), 
21 U.C. RR. 241.—CAN. 


124.—CAN. 
B. lh. (4 All.) 





q. ——,J—PHILLIPS v. GLE 
Wwoorn LUMBER Co, (1900), 8 Nfld. L. n. 
390.—NFLD. 


r, Action against council— I ffect 
of acceptance of rates.j—-A council can- 
not defend an action of trespass to 
land on the ground that pitf. was not 
possessed when immediately before 
the action was brought they accepted 
from him payinent of the rates assessed 
by them upon the land.—MACKENZIK 
In trespass to | v. YounG (BOROUGH) Ne ae no 
t the land is not | N. 8. W. L. RR. (L.) 34 

N. 92.—AUS. 





Part ]J.—TReEspass ro LAND. 


SUB-SECT. 3.—LEAVE AND LICENCE. 
A. In General. 

Licences generally.|—See LANDLORD & TENANT, 
Vol. XXX., pp. 500-522. 

315. Whether defence to action.|—Hayes v. 
ALLEN (1591), Poph. 13; 79 E. R. 1135. 

316. -|—To trespass, deft. may plead a 
licence to enjoy the premises from such a day to 
such a day.—HALL v. SEABRIGHT (1669), 1 Mod. 
Rep. 14; 2 Keb. 561; 1 Sid.428; 86 E. R. 694. 
Aneceanion :—Expld. Kavanagh v. Gudge (1844), 1 Dow. & L. 


317. -|[—To an action of trespass on the 
case for disturbance of common, deft. may plead 
licence from the lord of the manor; but he must 
show that sufficient common was left for pltf.— 
SMITH v. FEVERELL (1675), 2 Mod. Rep. 6; 1 
Freem. K. B. 190; 86 E. R. 909. 


.{nnotations :-—Retd., Atkinson v. Teasdale (1771), 2 Wm. BI. 
417. Mentd. Gilbort v. Parker (1704), 2 Salk. 629. 


318. —— Effect of revocation of licence.|-— 
ANON. (1460), Y. B. 39 Hen. 6. fo. 7, pl. 12. 


.Lnnotations :—Refd. Bevil’s Case (1583), 4 Co. Rep. 8a. 
Mentd. Bucknal’s Case (1600), 9 Co. Rep. 33 a. 


319. .|—A parol licence from A. to B. 
to enjoy an easement upon A.’s land, is counter- 
mandable at any time whilst it remains exccutory. 
If A. conveys the land to another, the licence is 
determined at once & without notice to B., who 
hecomes a trespasser if he afterwards enters upon 
it.—WALLIs v. ITARRISON (1838), 4 M. & W. 538; 
1 Horn & H. 405; 8 L. J. Ex. 44; 2 Jur. 1019; 
150 KE. RR. 1548. 

Annotations :—Apld. Wood v. Leadbi ter (1845), 13 M. & W. 














838 ; Oey v. Henderson (1851), 17 Q. B. 574. Refd. 
Smith v. Colbourne, [1914] 2 Ch. 533. 
320, ——— -—When deft. found the gate 





locked, that was a tolerably clear indication to 
him that the licence was revoked, & that the agreec- 
ment was broken on the part of pltf. It seems to 
me there was no right to break the gate, & the 
plea not being an entire answer, being bad in part, 
is bad altogether (BRAMWELL, B.).—IlyYDE v. 
GRAHAM (1862), 1 H. & C. 593; 32 L. J. Ex. 27; 
7 L. T. 563; 8 Jur. N.S. 1229; 11 W. R. 119. 

_ 821. Defence must be specially pleaded.|—A 
lather may bring an action of trespass for breaking, 
ete. his house, & debauching his daughter, per quod 
serviium amisit, though the daughter be above 
twenty-one years of age, where acts of service are 
proved, though there be no contract for service. 
Licence to enter pltf.’s house, if pleaded, is a bar 
to this action: but it cannot be given in evidence 
under the general issue.—BENNETT v. ALLCOTT 
(1787), 2 Term Rep. 166; 100 EB. R. 90. 


«{nnotations :—Consd. Woodward v. Walton (1807), 2 Bos. 
& P.N. 1.476; Ditcham v. Bond (1814), 2M. & S. 436 ; 
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Parker v. Bailey (1824), 4 Dow. & Ry. K. B. 215. Distd. 
Stammers v. Yearsley (1833), 10 Bing. 35. Refd. Newton 
v. Holford (1845), 4 L. T. O. 8. 358; Allen v. Flood, [1898 
A es @ entd. Dean v. Peel (1804), 5 Kast, 45; Grinne 
v. Wells (1844), 2 Dow. & L. 610; Thompson v. Ross 

(1859), 29 L, J. Ex. 1. 

322. Licence in law.] —(1) In trespass, a 
plea of leave & licence means, leave & licence in 
fact, & a licence in law must be specially pleaded ; 
& semble: it may be pleaded to part of a count, if 
severable & distinct. 

(2) A plea of leave & licence means a licence in 
fact, & before the trespass (COCKBURN, C.J.).— 
Moxon v. SAVAGE (1860), 2 F. & F. 182. 

823. Limitation of licence as defence—Licence 
must cover all trespasses.|—To a declaration for 
several trespasses on pltf.’s land, on divers days, 
etc., the plea alleged, that at the several days, etc., 
deft. committed the several trespasses by licence 
of pltf.: & the latter replied that deft. of his own 
wrong, & without the cause alleged, committed the 
several trespasses, etc.:—Held: evidence of a 
licence which covered some, but not all of the 
trespasses proved, within the period laid in the 
declaration, did not sustain the justification upon 
the issue taken by the replication.—BARNE» v. 
Jlunt (1809), 11 Kast, 451; 103 BE. R. 1078. 


Annotations :—-Apld. Symons v. Hearson & Fisher (1823). 
12 Price, 369. Distd. Lambert v. Hodgson (1823), 8 
Moore, C. P. 326; Bowen v. Jenkin (1837), 6 Ad. & EI. 





911. Consd. Hill v. White (1839), 6 Bing. N.C. 26. _Apld. 
James v. Lingham (1839), 5 Bing. N. C. 553. Expld. 
Bracegirdle v. Peacock (1845), 8 Q. B. 174. Distd. 


Burton v. Scott (1847), 9 L. 'T. O..8. 313. Apld. Adains v. 
Andrews (1850), 15 Q. IS. 284. Refd. Hayward v. Grant 
(1824), 1 C. & P. 4183 Nicholls v. Bastard (1835), 2 Cr. 
M. & R. 659; Solly v. Neish (1835), 5 Tyr. 625; Isaac 
v. Farrar (1836), 1M. & W.65; Bolton v. Sherman (1837), 
2M. & W. 395; Dyterv. Hawker (1813), 12 L. J. Q. B. 388 ; 
Leader v. Purday (1849), 7 C. B. 4; Woule v. Penning 

(1851), 16 L. T. O. 8. 87. 

324. ———.|~-It altogether is a mistake to 
suppose, that a plea of leave & licence, if proved 
as to a breaking & entering, extends to all the 
trespasses complained of (HULLOCK, B.).—SYMONS 
v. HEARSON & FISHER (1823), 12 Price, 369; 147 
i. R. 750. 

325. .|—Jn trespass quare clausum 
fregit on several days. Plea, leave & licence to the 
whole. If some of the trespasses were committed 
after the licence was revoked, pltf. need not new 
assign, as deft., by his plea, undertakes to prove 
a licence sufficient to cover all the acts of trespass. 

If pltf. is tenant of A., & has agreed that A. 
shall give three persons licence to sport over the 
lands, & deft. has such a licence from A., such 
a licence will not support the plea of leave & 
licence by pltf.—HAywarp v. GRANT (1821), 1 
C. & P. 448; 171 HW. R. 1268; subsequent pro- 
ceedings (1825), 1 C. & P. 677. 











certain two or three years .~--Jield: pltf. was 


Rete artic “(ises5 r. 2 COR 
29.— CAN, : ; 
agen! OOP Bn GAN, LOWNSEND 
ast: 3, 33 U. GR. 300 CAN. 
we! (i889), aca 30. 0AN 


eee 


315 v. ——.]—McLEAN v. MURAE 
(1917), 60 N.S. I. 536: » Lis 
128 CAN. N. 636; 33D. L. R 

815 vi. —iIsirr vw. URAND 





TRUNK Pacirio Ry. Co. (1919), 59 
S.C. h. 686 ; 49 D. L. R. 687.—CAN. 
cnn BES) ee ta 
. P94) y , . ° r * y 
(S, CON ‘ 
t. 


— 








Effect of revocation of licence. ] 
t.. in writing, agreed with 
pitf. to take a cortain saw mill 


lease to pltf., & with a provision that 
he was to take the pine off the land 
known as the S. lot first, as pltf. was 
bound to take off the same. Pitf. 
subsequently purchased the fee simple 
of the S. land:—Held: pltf. was 
entitled to revoke any licence implied 
by such agreement, & to maintain 
trespass against deft. for removing 
from the lot formerly owned by 8. 
pine saw logs, after notice forbidding 
such removal.—CAaMPBELL v. HOWLAND 
(1858), 7 C. P. 358.—CAN., 

a. ——— ——-— Ivocation in inter- 
val between several trespasses.}—The 
declaration churged the trespasses, 
breaking down fences, etc., as com- 
mitted on divers days & times. Deft. 
proeced leave & licence. It appeared 

hat part of the fence was removed 
under a licence, & the remainder after 
it had been revoked, the interval 
from the first to the last removal being 


eutitled to succeed, though it woud 
have been otherwise if the declaration 
had only charged the trespasses a» 
committed on the same day, for deft. 
could then have appliod the liconce to 
the only trespass charged.— MARRS vt. 
ae aaa (1867), 26 U. C, Ki. 641.— 


b. Limitation of licence as defence 
—Licence must cover all trespasses. ]— 
BAXTER v. FOSHAY (1849), 6 N. B. &. 
(1 All.) 413. -—CAN, 


Cc, .1—Where deft. pleads 
leave & licence, he must prove a 
licence cuo-extensive with the trespass, 
& pltf. necd not new assign if the 
licence was for part only.—THOMPSON 
v. VAN BUSKIRK (1857), 14 U. CG. R. 
388.—CAN. 

d.-——- -———-.]— A _ party act 
under a licence must conform to it, 
if tho act donc be not fully covered hy 











410 TRESPASS. 
Sect. 6.—Defences: Sub-sect. 3, A. & B.; sub- rity to his landlord to let it during his absence, if 
sect, 4.) opportunity should offer, & for that purpose leaves 
3286. |—A declaration in trespass the key with a neighbour. An Sppontyy. of 


charged the prostration of certain trees. Plea, 
that deft. prostrated, etc., the trees, by the leave 
& licence of pltf. first given & granted. On a 
traverse of that plea, the evidence was that deft. 
had begun cutting a tree, & was lopping it, when 
pitf. came up & authorised the cutting down of the 
trees :—Held: as the declaration only charged the 
prostration of trees, & not the lopping of them, 
the evidence proved a licence co-extensive with the 
injury of which pltf. complained, & consequently 
the plea was proved.—BURTON v. Scotr (1847), 
9L. T. 0.8. 318. 

ne —~-.|—-HYDE v. GRAHAM, No. 320, 
ante. 

828. Nature of plea—Leave & licence in fact--- 
Sere trespass.|—-Moxon v. SavaGe, No. 322, 
ante, 





B. What Amounts to Leave and Licence. 


329. Entry by permission of servant—To demand 
payment of debt.|—A man cannot justify entering 
another’s house, by licence of his servant. to 
demand a debt.—HonpnrinusHaw v. RAG (1602), 
Cro. Hliz. 876; 78 E.R. 1101; sub nom. GRESHAM 
v. RAGGE, Owen, 114. 

330. Keeping place of public resort— Billiard 
room.|—-To trespass for breaking & entering pltf.’s 
house, & making a noise & disturbance therein, 
deft. pleaded a licence, to which pltf. replied de 
injuria :—-Held: the plea was supported by 
evidence that pltf. kept a billiard table in the 
house, at which all persons were usually permitted 
by him to play at regulated prices, & deft. entered 
the house for the purpose of going to the billiard 
room, although while in the house he was guilty 
of a trespass in assaulting plif.—Dircuam v. BonD 
(1814), 3 Camp. 526; 170 KE. R. 1469, N. P.; 
subsequent proceedings, 2M. & S. 436. 

331. Licence by infant-—-Ratified when of full 
age.|—To trespass on the case by a frecholder 
having right of common, against deft. for an 
encroachment, a plea of leave & licence was held to 
be supported by evidence that pltf. had permitted 
a fortincr encroachment by deft., pltf. being then 
under age; & had since, when of full age, counte- 
nanced a further encroachment by expressing his 
assent, & requiring an increase of the rent or annual 
acknowledgment paid by deft.—HARVEY v. 
REYNOLDS (1823), 12 Price, 724; 10. & P. 141; 
147 Bf. R. 858, 

.innotation :—Consd. I’erry v. Fitzhowe (1846), 8 Q. BB. 757. 

332. Licence to plaintiff’s landlord—Theft by 
third party subsequent to entry.!.—Tenant from 
year to year being desirous of letting his house for 
a quarter, quits & leaves it Jocked up, with autho- 





the licence, the party committing it 1s 
responsible.— DIOKIE v. SPANKS (1869), 
7 N.S. RR. (1 G. & O.) 446.—CAN. 


e. Entry not under licence.}— 
Although a deft. may have had leave 
& liconce to enter upon property of 
pitf., yet if he in fact entered not in 
pursuance of such leave & licence, but 
in the exercise of a presumed legal 
right udverse to pltf.’s claim as owner, 
& with the intention of contesting 
pitf.’s right as alleged owner, he can- 
not set up the leave & licence in an 
action suing for such entry as a tres- 
pass.— STRANG v. RUSSELL (1905), } 
21N. Z. L. R. 916.—N.Z, : 





421.—CAN. 


in possession of 


PART II. SECT. 6, SUB-SECT. 3.—B. 


h. Licence by plaintiff’s daughter.} 
—Ross v. MERRITT (1846), 2 U. C. fh. 


k. Entry by command of morigagee.)} 
—A verbal command by a mtgec. 
to a third persor 
he mtgor., & cut 
& carry away timber, is a defence to 
an action of trespass by the mtgor. 
against such person.—-CARSON v. GRIF- 


FIN (1865), 11 N. B. RR. (6 All.) 244.-— 
CAN. 


Award of fence viewers.) —- To 
an action for trespass on pltf.’s land, 


letting offers, but the person who had the key 
having absconded, the landlord enters by placing 
a ladder against the house, & raising the first floor 
window, &, after showing the house, leaves it in 
the same state as before. The house is afterwards 
entered by persons unknown, & some of the 
tenant’s furniture & wearing apparel is stolen. 
Trespass is brought against the landlord for break- 
ing & entering Sho house, & leaving it insecure, 
per quod tenant’s furniture & wearing apparel 
were stolen :—Held: a plea of leave & licence was 
no answer to the action.— ANCASTER v. MILLING 
(1823), 2 Dow. & Ry. K. B. 714; sub nom. ACASTEK 
v. BINNEY, 1 L. J. O. S. K. B. 168. 

Annotation :—Apld, Aikins v. Brunton (1866), 14 W. R. 636. 

333. Licence by plaintiff’s landlord— Agreement 
giving landlord right to grant licence.|--HAYWARD 
uv. GRANT, No. 325, qnte. 

334. Agreement by landlord giving tenant goods 
distrained—Tenant undertaking to give possession. | 
—HEELTIWAM v. CARTWRIGHT, No. 37, ante. 

Sale of goods—Entry by purchaser to take goods.| 
~——See SALE OF Goons, Vol. XX XI1X., p. 548, Nos. 
1572-1578. 

335. Leave & licence of former owner.| — 
WALTER v. MBacock (1843), 1 L. T. O. S. 290. 

336. Entry to complete agreement with 
former owner—Cutting & removing trees.|—To an 
action for breaking & entering a close & carrying 
away trees, a plea on equitable grounds that deft. 
entered to complete the execution of an agreement, 
for buying & carrying away trees, with the last 
owner of the land, through whom pltf. held as 
devisee, which agreement had been partly executed 
in the life time of testator:—Held: bad.— 
WAKLEY v. FROGGATT (1863), 2 H. & ©. 669; 3 
New Rep. 88; 33 L. J. Ex. 6; 9 L. T. 3403 9 
Jur. N.S. 1248; 12 W. RR. 86; 159 BE. R. 277. 

337. Demise of land—--Provision for plea on 
exercise of right of re-entry—Entry by third person 
- -By landlord’s order.|—-A. let certain premises to 
B. by an agreement which contained the usual 
clauses for payment of rent & for repairing the 
premises, & also a clause, that in case of non- 
payinent of the rent or non-performance of the 
conditions it should be lawful for A., without any 
demand to enter upon & take possession of the 
premises & expel B. therefrom without any legal 
process; & that in case of such entry & of any 
action being brought for the same, deft. might plead 
leave & licence of B. to A. for the entry or trespasses 
complained of. In an action of trespass by B. 
against C. for breaking & entering, etc., & assaulting 
pltf., C. pleaded leave & licence. It appeared that 
rent being in arrear from B. to A., C. under a 





opened the ditch there us directed by 
the award, doing no wnnecessary 
damage :—/Ield: plea bad, as setting 
up a right which the award, being 
invalid, could not give; but the facts 
night be found to support a plea of 
leave & licence.—I)AWSON v. MURRAY 
(1869), 29 U. C. RR. 464.—CAN. 

m. Agreement for survey—Boundary 
in dispute—Survey not ltd apd er 
CROSSWAITE v. GAGE (1871), 32 U. C. lh. 
196.—CAN. 

n. Entry by pnermiasion of agent.) — 
Deft. entered upon pitts.’ land & cut 
the timber by permission of their 
agent :—Held: he was not Mable in 


to enter on land 


f. Iejection of evidence of leave ct: ; trespass for the cutting, though the 
licence.|—-HAGGARTY » PRYOR (1873), oe er ae Se ae ties agent had no authority to agree to a 
B. Admiasilility of evi award as thereby directed, & that deft., Jand.—-VERNON MINING Co. v. PRES- 


WALTER t Duxte (1874) 34 U “a Ri 
426.-—CAN, , onees aa 


ursuance of it, havin 
notified pltf., entered on pltf.’s land 


corr (1871), N. B. Dig. 753.—CAN. 


first dul 
o. Licence by son controlling land.) 


Part 1J].—Trespass to LANp. 


written order from <A. had entered & forcibly 
expelled B. The foregoing agreement was given 
in evidence :—Held: the plea was sustained by 
the evidence.—KAVANAGH v. GUDGE (1844), 7 
Man. & G. 316; 1 Dow. & L. 928; 7 Scott, N. R. 
1025; 13L. J. Cc. P. 99; 2L. T. O. S. 497; 8 
Jur. 362; 185 BK. R. 182. 


Annotations :—Distd. Lane v. Dixon (1847), 3 C. B. 776. 
Refd. Hewitt v. Isham (1851), 7 Exch. 7 





Re-entry on determination of term 
generally.|—See LANDLORD & ‘TENANT, Vol. 
XXXII, PP. 460 ef seg. 

eserving right to cut trees.| — Sec 





AGRICULTURE, Vol. II., p. 98, Nos. 785-787. 

338. Reservation of portion to grantor & 
assigns—Licence by grantor.|—-Plea to action of 
trespass to a shipyard, setting up an agreement by 
which the G. I. Ry. co. granted the shipyard to 
pltf. for a term “‘ except a patent slip & the site 
thereof, & the dues & payments payable for the 
use thereof, & except & reserved to the said co., 
their successors & assigns, officers, servants, & 
workmen, free access to & from the said slip for 
using, working, or repairing the same or otherwise,”’ 
& averring that the co. granted licence to deft. 
to work & use the slip, & the alleged trespass were 
an exercise of the right so reserved :— Held: a 
good plea.—MITCALFE v. WESTAWAY (1864), 17 
OC. B. N.S. 658; 341L.J.C. P.113; 111. T. 673 ; 
10 Jur. N. S. 1202; 144 KB. R. 264; sub nom. 
METCALFE v. WESTAWAY, 5 New Rep. 126; 13 
W. R181. 

Annotation -—Mentd. Hammond v. Prentice, [1920] 1 Ch. 





339. Act must be lawful if done by licencor.]— 
(1) To a declaration in trespass for breaking pltf.’s 
close, & digging up & carrying away the turf, deft. 
pleaded that the close was the close of W. & others 
as tenants in common, & justified under licence 
from W. On motion for judgment non obstante 
veredicto :-—Held: (1) a bad plea, because W., the 
tenant in common. could not himself have done the 
act, which amounted to a destruction, & therefore 
he could not authorise another to do it. 

(2) Deft. also pleaded that the close was not 
pltf.’s :—Held : he did not support his traverse by 
proof that pltf. was tenant in common with another 
person under whom deft. acted. 

(3) ‘Trespass lies by one tenant in common 
against his co-tenant for digging up & carrying 
away the soil of the close of which they are tenants 
In common, for such an act is an ouster.— WILKIN- 
SON v. HAYaartu (1847), 12 Q. B. 887; 161. J. 
Q. B. 103; 8 L, T. O. S. 465; 11 Jur, 104; 116 
HK. R. 1085; on appeal, sub nom. HAYGARTH v. 
WILKINSON (1848), 12 Q. B. 851, Ex. Ch. 
em a es Refd. Job v. Potton (1875), L. R. 

340. Tacit assent—Interference with party wall 
by tenant in common.]—In an action by one tenant 
im common of a party wall against a builder em- 
ployed by the other tenant. for pulling it down 
carelessly & rebuilding it with unreasonable delay, 
special damage being laid in damage to fixtures, 
loss to business, etc., one count being as trespass, 
the other being grounded on a want of due care 


=~HENDERSON v. CLANFIELD (1892),  dicd 


31 N. B. R. 568.—CAN 


deft. trespassed on 
of the premises :—Jicld : 


41] 


& diligence ; the tacit assent of pltf. to the work 
being commenced :—Held: to support a plea of 
leave & licence as to the count for trespass; but 
the plea was not applicable to the second count, 
alleging Sage & negligence in rebuilding the wall, 
supposing that the action was sustainable.— 
PFLUGER v. TIOCKEN (1858), 1 F. & FY. 142. 


SuUB-SECT. 4.-—-KNTRY IN PURSUIT OF GAME OR 
VERMIN. 

341. Whether defence to action.|—GEDGE vu. 
MINNE (1613), 2 Bulst. 60 ; 80 E. R. 958 ; sub nom. 
GEUSH v. Mynns, Cro. Jac. 321; 1 Brownl. 224. 

342. ——.]—It is actionable at common law to 
hunt in the soil of another.—-BENNET v. TALBOT 
(1696), 5 Mod. Rep. 307; Holt, K. B. 661; 1 
Salk. 212; Carth. 382; 12 Mod. Rep. 121; 1 
Com. 26; 1 Ld. Raym. 149; Comb. 420; 87 
i. R. 672. 

Annotations :—Retd. Buxton vu. Mingay (1757), 2 Wils. 70. 

Mentd. Milbourn v. Reade (1744), 7 Mod. Rep. 469 ; 


Batchelor v. Bigg (1772), 3 Wils. 319; Stead v. Gamble 
A108); 7 Kast, 325; Wells v. Iggulden (1824), 3 B. & C. 


343. - .|- A person may justify trespass in 
following a fox with hounds over the grounds of 
another, if he do no more than is necessary to kill 
the fox.—GUNDRY v. FELTHAM (1786), 1 Term Rep. 
334; 99 E.R. 1325. 


Annotations :-—Distd. Paul v. Summerhayesx (187%), 4 
B.D. 9. Mentd. Lucas v. Nochells (1833), 10 Bug. 157. 


344, ——-.J—Essex (HArL) v. CArEL (1809), 
Locke on Game Taws, 5th ed. 45; Chitty on Game 


Laws, 2nd ed. 31, n. 
Annotation :-—Folld. Paul rv. Summerhayes (1878), 4 
Q. B.D. 9. 


345. .|— One who finds game on his own 
ground cannot justify pursuing it into the land of 
another.— DEANE v. CLAYTON (1817), 7 Taunt. 
489 ; 1 Moore, C. P. 203; 129 E. R. 196. 
Annotations :—Consd. Bird v. Holbrook (1828), 4 Bing. 628 ; 

Jardin v. Crump (1841), 8 M. & W. 782. Refd. Lott : 

Wilkes (1820), 3B. & Ald, 304; Lynch v. Nurdin (1841), 

1Q. B. 20; Corby v. Hill (1858), 4 C. B. N.S. 556; Pont- 

ing v. Noakes, ees 2 Q. B. 281; Lowery v. Walker, 

11910} 1 K. B. 173; Latham v. Johnson & Nephew, [1913 ] 

1K. B. 398; Hardy v. C. L. Ry. (1920), 124 L. T. 136. 

346. ——--.|—-A person is not justified in entering 
the land of another against his will for the purposes 
of the sport of fox hunting.--PAUL v. SUMMER- 
HAYES (1878), 4 Q. B. D. 9; 48 L. J. M. C. 335 
39 L. T. 574; 43 3. P. 188; 27 W. R. 215; 14 
Cox, C. C. 202, D.C. 








arnanon :—Distd. Culvert v. Gosling (1889), 5 T. lL. KR. 
5. 
847. ——-.J|—CALVERT v. GOSLINU (1889), 5 


T. L. R. 185, D.C. 

348. Under grant.|—-Trespass for breaking 
& entering two closes, parcel of Forton Farm. 
Plea, that one J. W. before & at the time when, 
etc., was seised in fee of 50 acres of land next 
adjoining the locus in quo, & that by dced of 
Feb. 17, 1736, between F. C. who was scised in 
fee of the locus in quo, & one KR. W. who was 
seised in fee of the 50 acres, I’. (. granted to Rt. W. 
& his heirs & assigns, for the time being owners in 
fee of the 50 acres, the liberty & privilege of 





r. Licence to enter house & scize 


Itf.’a part : 
chattrla—Breaking dt: entering urithout 


n trespass 


p. Licence by one tenant in com- 
(TRUBTmEa) EBSD) v. BS AS8Z00N, 
(3 P. &. B.) 65.—CAN, ae 

q. Demise of land—Rreuch of cove- 
nant not to sublet.}—A leasee, holding 
under a lease containing a clause 
ogainat subletting, sublet a portion of 

6 premises to pltf. as tenant from 
year to year: the mesne lessor having 


quare clausum fregit, the subletting to 
Itf. was, at least, a licence to occupy 
pitt being in possession was entit ed 
to hold it until the licence was revoked 
by competent authority ; & authority 
derived from an administratrix of tho 
mesne Jossor, who obtained administra- 
tion after the committing of the tres- 
Po did not relate back so as to juatify 
t.—LITTLETON v. M‘'NAMARA (1875), 
I. R, 9 L. Cc. 417.~—IR. 


demand—Or intimation of authority. )-— 
A licence by deed to enter a dwelling- 
house at any timo or times, & selze 
certain chattels & sell the same, will 
not justify a breaking & entering unless 
a demand of the goods has been first 
made, together with an intimation of 
tho authority under which such demand 
ia made.—AIKINS v. BRUNTON (1866), 
14 W. R. 636.—IR. 
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Sect. 6.—Defences: Sub-sects. 4, 5, 6 & 7.) 


hunting for game with dogs in the locus in quo. 
The plea then justified the trespass as the servant 
of J. W. Replication that F. C. did not grant the 
liberty & privilege as in that plea mentioned, upon 
which issue was joined. At the trial there was 
no proof of any such grant as that stated in the 
plea, but it appeared that by a deed of that date 
ht. W., being then seised in fee of the manor of 
Middleton, conveyed Forton Farm to I’. (. re- 
serving all royalties ; but it appeared further that 
from the year 1753 the gamekcepers of the lord 
of the manor of Middleton were accustomed to 
sport over Forton Farm with the knowledge of 
pitf. & his landlords the owners of Forton Farm ; 
that about fourteen years ago pltf. by desire of his 
landlord gave notice to the then gamekeeper of 
the lord of the manor not to trespass, but he 
afterwards continued to sport there by order of 
the lord, without any further interruption : 
Held: it lay upon deft. upon this issue to prove, 
(a) that he had such a royalty; & (b) that at the 
time in question he was in the due exercise of it.— 
PICKERING v. Noyes (1825), 4 B. & C. 639; 7 
Dow. & Ry. K. B. 49; 4 L. J. O.S. K. B. 10; 
107 E. R. 1198. 
Annotations :— Refd. Dayiell vr. Hoare (1840), 12 Ad. & El. 
ae Wickham v. Hawker, Heath & Rolph (1840), 10 


ne ix.1453 DPannell «. Mill (1846), 11 Jur. 109 ; Sowerby 
3 Smith (1874), L. R. 9 C. P. 524. 





SUB-SECT. 5.—ENTRY to RETAKE OR REMOVE 
Goons. 


349. Whether defence to action—Entry to retake 
own goods—-Goods deposited on land by thief.|— 
HIGGINs v. ANDREWES (1619), 2 Roll. Rep. 55 ; 
81 E.R. 656. 


Annotations :-—Refd. Anthony v. peer ee): ae Rm Gane Se 
81. Mentd. Foot v. Berklay (1670), 2 Keb. 


350, —— Goods on land by eaoneial act of 
defendant.| — Trespass for entering pltf.’s closc. 
Plea, that certain goods of defts. were there, & that 
they entered to take them, doing no unnecessary 
damage :-— Held : i]].— ANTHONY v. HANI Y (1832), 
8 Bing. 186; 1 Moo. & S. 300; 1L. J.C. P. 81 
131 BE. R. 372. 


Annotations : -~ Expld. Patrick v. Colerick (1838), 3 M. & W. 
aie Refd. Jay's Furnishing Co. v. Brand, [1914] 2 K. B. 


351. Cattle straying from 
common.|—ANnon, (1480), 17 C. B. N.S, 251, n.; 
Y. B. 20 Edw, 4, fo. 10, pl. 10. 
ainnotations ; -— Consd. Fletcher v, Rylands (1866), lL. 1 

Exch. 265 ; Gayler & Pope v. Davies (1924), eee J. re "B 

702. Refd. Iead v. Edwards (1864), 17 C: 4. 245. 

Mentd. Wakefield v. Costard (1586), 1 Aad iBT: Gate- 

ward’s Case (1607), 6 Cu. Rep. 59 b. 

352. -~—~ Goods on land by wrongful act 
of plaintiff..—A plea to a declaration in trespass 
for breaking & entering pltf.’s close, that deft. 
being possessed of certain goods, pltf., without his 











ee 
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leave & against his will, took the goods & placed 
them on the close in the declaration mentioned, 
wherefore deft. made fresh pursuit, & entered to 
retake the goods, is a good plea, & a good justifica- 
tion of the entry on pltf.’s close.—PATRICK v. 
COLERICK (1838), 3 M. & W. 483; 1 Horn & H. 
125; 7L. J. Ex. 1385; 2 Jur. 377; 150 E. R. 1235. 


Annotations :——Apld. Burilase's. Nicholetts (1861), of H.& N. 
383. Refd. Wood »v. ea tpitter eas 13 838 ; 
Austin v. Dowling eb re “Conilah Vs 
Stubbs (1870), 39 L. oe ee Pri Jays Furnishing Co, 
Brand, {1914] 2K. B. 


353. —— —— cattle chased from right of 
way.|—-If a man had a way over the land of another 
for his cattle ; & upon the way he scares his cattle, 
so that they run out of the way upon the land of 
the owner, & the party who drives the cattle 
freshly pursues them, etc. In trespass he who had 
the way might plead this special matter in justifica- 





tion (RICHARDSON, C.J.).—ANON. (1631), Het. 
166; 124 BH. Ql. 426. 
354. Fraudulent purchase by 











plaintiff.)—A. bought goods to a large amount from 
a tradesman, & paid to the tradesman £20, which 
was not, however, taken on account, A., in the 
opinion of the jury, having a preconceived inten- 
tion of not paying for the goods, & having mis- 
represented her ability to pay :—Held: the trades- 
man was justified in rescinding the contract, & 
retaking the goods from A.’s house within a reason- 
able time; but he was guilty of excess in remaining 
in possession, by means of his servants, of a portion 
of A.’s house from Saturday morning to Monday, 
when the goods were taken away.—DIXoN v. 
HEWEtTsoON (1867), 16 LL, T. 295, N. P. 

355. deposited-—— 
By tenant to defendant.|—In an action of trespass 
for breaking & entering pltf.’s house & taking his 
goods, a special plea, justifying an entry to seize 
goods fraudulently removed by deft.’s tenant, 
should be confined to the breaking & entry: & 
the property in the goods should be traversed in a 
separate plea. Qu.: whether, in trespass de bonis, 
etc., a special plea, showing property in another, 
gives sufficient implied colour to pltf., if it dis- 
tinctly admits his possession ?——FLETCHER v. 
MARILLIER (1839), 9 Ad. & EI. 457; 1 Ver. & Dav. 
3543 2 Will. Woll. & H. 14; 8 J. J. Q. B. 176; 
112 E.R. 1285. 

Annotation :— Distd. Williams v. Roberts (1852), 7 Each. 618. 

356. Entry to search for stolen goods.|— 
TOPLADYE v. STALYE (1649), Sty. 165; 82 H.W. 
615. 

357. .|—-In trespass for entcring a yard, 
deft. was allowed to plead that he entered for the 
purpose of viewing w inare then in a stable in the 
yard, which had been recently stolen from him.— 
WEBB v. BEAVAN (1844), 6 Man. & G. 1055; 7 
Scott, N. K. 936; 1384 HK. R. 1220. 

358. ———- Entry to deposit plaintiff’s goods— 
Wrongfully placed on defendant’s land.|—If <A. 
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349 i. Whether defence to action— 
Lutry to retake own goods—Goods dc- 
ogee’ on lund by thief.)—-Where goods 

lave been stolen, the owner of the 
Jand where those goods are placed with 
his privity, although jgnorant that the 
felony has been committed, cannot 
complain if the owner of the goods 
enters upon his land & retakhes them. 
No notice or demand is necessary. 
The rule is founded on public policy, 
& that the ends of justice may not be 
defeated vow ee ns EOMANS 
Pete 7 N.S. W.S. R. (L.) 149.— 


360 i. —-— Goods on land by 
wrongful act of plainti i. }-In trespass 
for breaking & cntering pltf.’s barn, 





deft. justified on the ground that his 
cattle had been wrongfully taken by 
pltf., who locked them up in his barn, 
& refused to give them up :—l/eld: 
sufficient, & dcft. had a right to take 
his cattle from pltf., who was @ wrong: 
No oe v. GREEN (1862), 10 
N. R. (5 All.) 330. Misia 

abo — —— —.]}-— TURNER t. 
SMITH (1888), 29 N. B. I. 567. Set N. 

350 iii. —— ——.}—DIMLMAN 
v. SIMPSON (N. 8.) (1906), 2 1c. L. lt. 
105.— CAN 


t.—-—— - "_—.}—Plea to an action of 
trespass to land justifying the entry 
on the ground that certain goods of 
doft. were on pltf.’s land, & deft. was 
with the consent of pltf. on the land & 
in possession of the guods, & thereafter 





tf. forcibly ejected him & detained 
he goods, & deft., with such force us 
he lawfully might use, entered wes the 
land a seized the goods —Held: wa 
"8. wes —Cox vu. BATH (1893), an 








Is. R. aay 263; 9N. 
71.—AU 
a. Fisist for fuult or 
neglect on part of defendant.}—A man 


cannot justify an entry on the Jand of 
another for the purpose of taking his 
own property, unless he shows that it 
was upon the land without any fault 
or neglect on ma ol —READ wv. 
CA (1836), 2 N. R. (Ber.) 288.— 


b. Goods illegally placed 
on land of another.-—-When A.’s goods 
have been wrongfully taken by another 
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wrongfully place goods in B.’s building B. may 
lawfully go upon A.’s close adjoining the building, 
for the purpose of removing & depositing the goods 
there for A.’s use.—REA v., SHEWARD (1837), 2 
M. & W. 424; 61. J. Bx. 125; 1 Jur. 483; 150 
a ae 823 ; sub nom. Ray v. SHEWARD, Murph. & 
359. —-- Entry to remove books for audit— 
From county court registrar’s office—Entry by 
treasurer.|—-A registrar of a county ct. rented 
offices in which he carried on his business as a solr. 
& also the county ct. business, he being allowed by 
the Treasury an annual sum for the part of the 
offices used for county ct. purposes. The treasurer 
of the county ct. gave the registrar notice of his 
intention to audit the accounts on a Saturday, 
when, by a county ct. rule, the office closed at one 
o'clock. The treasurer went to the office after 
one o’clock, & finding it closed, broke the locks of 
an inner door & a cupboard in which the books were 
kept, & having taken away the books & audited 
them, returned them to the office. The registrar 
having brought an action of trespass against him : 
——Held: he was justified in so doing under the 
county ct. Acts. —BuRRIDGR v. NICHOLETTS (1861), 
GH. WN. 383 3 30 L. J. Ex. 145 ; 3 L. T. 703 ; 
9W. hk. 345; 158 E.R. 158, 
.{nnotation :-—Refd. Lyde v. Graham (1862), 32 L, J. Ex. 27, 
Entry to remove own furniture from dwelling- 
house—-Removal of minister from pastoral charge.] 
ae ee Law, Vol. XIX., p. 540, 
O. . 





SUB-SECT, §.—PRESERVATION OF PROPERTY OR 
LIFE. 

360. Whether defence to action—Preservation of 
property— Making drain to carry off water.] — 
peer v. SPICER (1521), Y. B. 12 Hen. 8, fo. 2, 
pl. 2. 

An :—Refd. Vaspor v. Edwards (1701), 12 Mod. Rep 

IIH, 


361. —-—- ——— Extingulshing fire in preservation 
of shooting rights—Acts reasonably necessary. | 
If a fire breaks out on land, the tenant of the 
sporting rights is entitled to adopt such means on 
the land for extinguishing the fire as may in the 
circumstances be necessary for the preservation of 
his sporting rights. The justification of a trespass 
for that purpose depends on the state of things at 
the moment of interference, & not upon the 
Inference as to necessity to be drawn from the 
event. It is not therefore the law that the inter- 
vention of the tenant should be proved by the 
event to have been in fact necessary for the preser- 
vation of the property in the sense that, but for 
that intervention his property would have been 
destroyed or injured ; it is a good defence in law if, 
there being a real & imminent danger, the means 
taken by the tenant to avert it} were reasonably 
necessary in the sense that they were acts which 
in all the circumstances of the case a reasonable 
man would do to meet such a real danger. 

Pitf., an owner of land, let the shooting rights 
Over the land to one C., whose bailiff & head 
gamckeeper deft. was. <A fire broke out: on the 
land, &, while men in the employ of pltf. were 


& placed on the land of B., & tho 


allow’ hun soo rorstae etn, ent “a. 

omove em, does not 
pormit him : an goods.J—-RAYSON Vv. 
Poot iin to do so:—Held: A. may | 15 (. P, 36.—CAN 


lawfully enter & remove his goods. 


—HAMILTON v. CALDE 23 
N. B. R.373.—CAN. Dae ee 


ao —— ——,] — MOoRRISO in 
THoMas, 1922) 1 Ww. W. R. 215 : 63 - 
- da R. 3645 15 Sask. LL. Rk. MEADE (185 0 


a. —— Futry to search for stolen 
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Whether defence to action—Pre- 


servation of property: }+—HARGREAVE. 0. 
)» I. Cc. L. R, 117.— JR. 
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endeavouring to beat it out deft. set fire to strips 
of heather between the fire & a part of the shooting 
where were some nesting pheasants, the property 
of his master. Shortly afterwards pltf.’s men 
succeeded in extinguishing the fire. Pitf. brought 
an action of trespass in the county ct. & the jury 
were asked two questions: (a) ‘‘ Was the method 
adopted by deft. in fact necessary for the protec- 
tion of his master’s property,” & (b) ‘‘ If not, was 
it reasonably necessary in the circumstances.” 
They answered the first question in the negative, 
the second in the affirmative. The county ct. 
judge gave judgment for deft. :—-Held : upon the 
findings of the jury deft. was entitled to judgment. 
—COoPE v. SHARPE (No. 2), [1912] 1K. B. 496; 81 
L. J. K. B. 346; 106 L. T. 56; 28 T. L. R. 157; 
56 Sol. Jo. 187. 

aan :—Refd. Kirby v. Chessum (1913), 30 T. I. R. 


362. Underpinning adjoining wali— 
Danger of collapse during building operations.|— 
Pitf. was the landlord of certain premises & defts. 
entered into a contract with the Comrs. of Works 
for the extension of adjoining premises. <A clause 
in the contract provided that defts. should indem- 
nify the Comrs. against claims for damage, this 
clause not being limited to damage caused during 
the progress of the work. Defts. placed beneath 
plif.’s wall a mass of brickwork & concrete, some 
of which would require to be cut away in the event 
of plif. desiring to make a cellar. During the 
excavations there was danger of one of pltf.’s walls 
collapsing, & the architect representing the Comrs. 
ordered defts. to underpin the wall. Defts. under- 
pinned the wall without pltf.’s consent, although 
the danger was not so imminent as to make it 
reasonably necessary to do the work without it. 
PH. brought an action of trespass against defts., 
& the latter claimed an indemnity from the Comrs. 
as third parties :—Held: the imminence of the 
Janger did not affect the right of pitf. to complain 
of injury to his premises, & defts. had not justified 
the trespass & were liable to pay damages to pltf. 
but that they were entitled to an indemnity from 
the Comrs. as the contract provided that they were 
to proceed with the work in accordance with the 
instructions of the Comrs.’ architect.—KIRBY v. 
CHiessuM & Sons (1914), 79 J. P. 81; 30 T. GR. 
660; 12 L. G. R. 1136, C. A. 

-~—— Abatement of nuisance.| — See 
NUISANCE, Vol. XX XVI., p. 204, Nos. 457-463. 

363. Preservation of life..—HowAkD v. 
Friru (1666), 2 Keb. 58; 84 HK. R. 37. 

364. Prevention of murder.| — A 
private person may justify breaking & entering 
pltf.’s house & imprisoning his person, to prevent 
him from committing murder on his wife.—HAND- 
cock 1. BAKER (1800), 2 Bos. & P. 260; 126 KB. R. 
1270. 























SuB-SECT. 7.—ACCORD AND SATISFACTION. 
865. Whether defence to action.]-—PrTo 
CurEcy (1611), 2 Brownl. 128 ; 123 1. R. 854. 
366. ——.|—Plea to declaration in trespass 
alleged, that, after the committing of the trespass, 
it was agrecd that deft. should pay to pltf. £5, as 


Te 








PART II. SECT. 6, SUB-SECT. 7. 

365 i. Whether defence to action.J— 
In trespass quare clausum fregit deft. 
pleaded oa reference after action, & 
payment & acceptance of 58. in pur- 
suance of the award, in full satisfaction 
of the damages & costs:— Hleld: a 
good plea of accord & satisfaction.- 
HALL v. WARNER (1845), 2 U. C. RR. 
392.—-CAN. 


GRAHAM (1864), 
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Sect. 6.—Defences : Sub-sects. 7,8 & 9.] 


full satisfaction & discharge of all damages sus- 
tained by pltf. by reason of the trespass; & that, 
in pursuance of such agreement, deft., before the 
commencement of this suit, paid to pltf. £5, as a 
full satisfaction & discharge of all damages sus- 
tained by pltf. by reason of the trespass; & pltf. 
accepted the same from deft., as such satisfaction 
& discharge. Replication, traversing the agree- 
ment. Verdict was given for pltf. on that issue :— 
Held: satisfaction, independently of the accord, 
was no bar to the action, &, therefore, the replica- 
tion did not raise an immaterial issue.—BAIN- 
BRIDGE v. Lax (1846), 9 Q. B. 819; 16L. J. Q. B. 
aa L. T. O. S. 213; 11 Jur. 123; 115 E.R. 
867. ———.]—In an action for a trespass com- 
mitted by deft. as servant & by command of P., 
acceptance of satisfaction by pltf. from P. 1s a 
defence. Where deft. introduces an immaterial 
averment in his plea, pltf. cannot in his replication 
so traverse the matters of the plea as to include 
such immatcrial averment in the issue ; therefore 
where deft. in trespass pleaded that the trespass 
was committed by command of P. & then stated 
an executed accord between pltf. & P. with the 
consent of deft., & acceptance thereof by pltf. in 
satisfaction of the trespasses :—Held: a replica- 
tion traversing the accord & execution thereof with 
the consent of deft., was bad, for, as no rights of 
the deft. appeared to be compromised by the 
accord, his consent was unnecessary.— THURMAN 
v. WiLD (1840), 11 Ad. & El. 453; 3 Per. & Dav. 
289; 113 H. R. 487. 
Annotations :—Mentd. King v. Norma Cotte Cc. B. 884 ; 
B. 704, ” 


Jones v. Broadhurst (165 9 C. Penny 7. 
Wimbledon U, C. (1899), 68 L. J. Q. 


SUB-SECT. 8.—-TENDER OF AMENDs. 

868. Whether defence to action.}---A plea of 
tender of amends is not good where the trespass 
was voluntary, as for battery or breaking deft.’s 
close, or putting cattle into his ground.—WAL- 
GRACEK’s CASE (circa 1590), Noy, 123; Cas. Pract. 
K.B. 168; 74 E.R. 983. 

869. —---.| —Tender 


no plea in trespass.— 





CUBIT v. HARRISON (1601), Cro. liz. $20; 78 
EK. R. 1047, 
370. .|—In trespass, tender must be of 


sufficient amends; conira of an estray.-~ ANON. 
(1706), 11 Mod. Rep. 71; 88 I. RR. 895. 

371. —— Pleading.|—Where a deft. in trespass 
pleads that he tendered pltf. a certain sum, being 
a sufficient amends, pltf. should reply that deft. 
did not tender the sum named, or that that sum 
was insufficient & not that he did not tender 
sufficient amends. WILLIAMS »v. PRICE (1832), 
3B. & Ad. 695; 1L. J. K. B. 258; 110 E. R. 254. 


Annotations :—Refd. Marka v. Lahee (1837), 3 Bing. N. C. 
408. Mentd. Lehain v. Philpot (1875), 39 J. P. 584. 
372. 


.|—By a local Act certain comrs. 
were empowered to cause any “‘ present or future 
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sewers, ditches, drains, etc., to be opened, enlarged, 
altered, or cleansed ’’: & it was enacted, that in 
case any action should be brought against any 
person for anything done in pursuance of the Act, 
or in relation to the matters therein contained, 
pltf. should not recover in any such action, if 
tender of amends should have been made to him, 
etc.,or his attorney, by or on behalf of deft., etc., 
before such action brought; & in case no such 
tender should be made, that it should be lawful 
for deft., by leave of the ct., to pay money into 
ct.; & if the matter should appear to have been 
done in pursuance & under the authority of the Act, 
or after sufficient satisfaction made or tendered as 
aforesaid, then that the jury should find for deft. 
The comrs., of whom deft. was one, appointed 
a committee to inspect a certain ditch, with a view 
to widening the same, & to report thereon. The 
committee having reported thereon in favour of 
widening the ditch, the comrs. appointed a second 
committee, of whom deft. was one, to confer with 
& surveyor respecting the work, with power to two 
of them to act. Deft. being afterwards told by 
the clerk to the comrs. that he might proceed with- 
out further instructions from the comrs., took 
pltf.’s land for the purpose of widening the drain, 
without having given him notice or obtained his 
consent. The land was taken for the bond fide 
purpose of widening the drain. Jeft., before 
action, tendered £10 as amends, which pltf. refused 
to accept; but no tender was pleaded, nor was 
the amount paid into ct. The jury found the 
trespass, & that the damage amounted to £5 :—- 
Held: (1) although neither deft. nor the comrs. 
were authorised to take pltf.’s land without his 
consent in writing, yet deft. was entitled to the 
protection of the Act; (2) deft. was not bound to 
plead the tender, or pay the amount tendered into 
ct.—JonrS v. GoopAY (1842), 9 M. & W. 736; | 
Dowl. N.S. 914; 111. J. Ex. 297; 152 E.R. 311. 


Annotations :—As to (1) Refd. Thomas v. Stephenson (1853), 
1¢C.L. R. 410: Wigsell v. School for Indigent Blind (1882), 
8 Q. B. D. 357. Generally, Mentd., Wilkinson v. Willats 
(1849), 3 New Mag. Cas. 148. 


SUB-SECT. 9.—OTITER CASES. 


378. Cattle straying-- Defect of fences——Plain- 
tiff’s duty to repair fence— Liability by prescription. 
—To trespass, deft. may ei that pltf. is boun 
by prescription to repair the fences ; but it is not 
sufficient to say that by agreement he ought to 
repair; for he may have a remedy upon the 
covenant.—NoOwEL v. Smitir (1599), Cro. Eliz. 


709; 78 BK. R. 943. 
Annotation :—Consd. Lawrence v. Jenkins (1873), L. R. 8 


Q. B. 274 

374. Liability by contract.|-— 
NowEL v. SmitH, No. 3738, ante. 
‘ —— Fences property of plaintiff—& 
property contiguous./—Deft. may justify killing 
pltf.’s mastiffs to prevent them from killing deft.’s 
hogs, although the hogs were trespassing. <A plea 
excusing a trespass by cattle from the defect of 
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{. Question for jury.J—In an action 
for false imprisonment of a charge 
of wilfully trespassing on land, & re- 
fusing to leave after being warned to 
do so by the owner (Act No. 265, s. 
17, VI), it is a 


(pltf. 


breach of 
bad in 


uestion for the jury 
whether pltf. did the act complained 
of under a fair & reasonable sup- 
posrion that he had a right to do it.— 

AILEY v. HART (1883), 9 V. L. R. (L.) 
66.—AUS. 


. Preventing criminal act lain- 
tiff ]— To trespass for Treating & 


pltf.’s house, deft. 
that pl f. was violently assaul 
8) wife & child, & that he entered m. 
to prevent eg committing the said COLQUHOUN v. 
he peace :—Held: N. : 
substance, — ROCKWELL vv. 
MURRAY (1848), 6 U. ©. R. 412.—CAN. 
h. Right of way.)—S 
GOLDSBY (1852), 9 
CAN. 


k. —— Plea of private way—Proof 
of Ue Lae! de BO CN ogra ®. LEBLANC 
(1870), 8 N.S. R.(3 G. & 0.) 13.—CAN. 


1.—— .+-McCorRMack v. DENNISON 


pended (1882), 15 N. S. R. (3 R. & G.) 71 
—— Neceasity to show title.| — 

CREIGHTON (1893), 40 
8. R. 607.—CAN. 

n. ——-.] — MCKINNON vv. CLARK 
(1908), 5 E. L. R. 102.— CAN. 

0. ———~.]}—PETIPAS v. MYETTE (N, 8S.) 
(1913), 12 EB. L. R. 637.—CAN. 

. Justices’ warrant restoring pos- 
session.]-—— In trespass quare clausum 
fregit deft. pleaded that pltf. com- 
plained of a forcible entry & detainer 
under the statutes, & the justices 


piea 


MITH v. IN- 
U. Cc. R. 207.— 
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fences must show the fences to be pltf.’s & the 

closes to be contiguous.—KInG v. Rose (1673), 

1 Freem. K. B. 347; 89 BH. R. 258 ; sub nom. Rose 

v. Kina, 1 Freem. K. B. 356. 

376. —— Defendant’s duty to repair.]— 
BAYNARD v. SmitTH (1674), 3 Keb. 417; cited in 
10 Q. B. at p. 637; 84 EH. R. 798; sub nom. 
Ricut v. BAYNARD, Freem. K. B. 379. 

Annotation :—Expld. Jones v. Robin (1847), 10 Q. B. 620. 
377. Compulsion — Defendant compelled to 

commit trespass—By threats of third party.]— 

GILBERT v. STONE (1647), Aleyn, 35; Sty. 72; 

82 E. R. 902. 

Annotations :—Refd. Lambert v. Bessey (1680), T. Raym. 
467; Scott v. Shepherd (1773), 2 Wm. BI. 892. 

378. Exercise of right of market.|—-POPHAM v. 
Woo.corr (1666), 1 Sid. 291; 82 EK. R. 1112. 

379. -|—Where by custom a market is of 
right held on a certain close, a person attending 
the market for the purposes of buying & selling 
is not liable in trespass for placing his goods on 
the ground in such close.—TOWNEND v. WOODRUFF 
(1850), 5 Exch. 606; 19 1. J. Ex. 815; 15 L. T. 
O. S. 258; 155 EB. R. 221. 

Annotations :—Apld. A.-G. v. Tynemouth Corpn. (1900), 
17 Tl. L. R. 77. Refd. Great Yarmouth Corpn. v. 
Groom, Same v. Daniel (1862), 32 L. J. Ex. 74. 

880. Act for public good.]|—ANoN. (1468), Y. B. 
8 Tidw. 4, fo. 23, pl. 41. 

Annotations :-—Apld. The King’s Prerogative in Saltpctre 
Uase (1607), 12 Co. Rep. 12. Refd. Skowys’ lIxors. . 
Chamond, (1544) 1 Dyer, 59b. Mentd. Mouse's Case 
(1608), 12 Co. Rep. 63. 

381. ———.]—ANon. (1468), Y. B. 9 Edw. 4, 
fo. 35, pl. 10. 

Annotations :—Refd. Batens’ Case (1610), 9 Co. Rep. 53 b; 
Liford’s Case (1615), 11 Co. Rep. 46b; James v. Hayward 
(1629), W. Jo. 221; Pomfret v. Ricroft (1669), 2 Keb. 
569; Hodgson v. Field (1806), 7 Kast, 613; Patrick v. 
Colerleh (1838), 2 Jur. 377; Goodhart v. Hyett (1883), 53 
lL. J. Ch. 219 ; Cope v. Sharpe, [1910] 1 K. B. 168. Mentd. 
Strata Mercella’s Case (1591), 9 Co. Rep. 24a; Langham 
” Kewett (1627), Cro. Car. 68. 

382. .|—We will well agree that in some 
cases & man may justify the commission of a tort, 
& that is in cases where it sounds for the public 
good ; asin time of war a man may justify making 
fortifications on another’s land without licence ; 
also @ man may justify pulling down a house on 
fire for the safety of the neighbouring houses : 
for these are cases of the common weal. So also 
is it, if the sheriff pursue a felon to a house, & in 
order to take him break open the doors of the 
house, this is justiflable (per CuR.).—MALEVERER 
v. SPINKE (1537), 1 Dyer, 835 b; 73 K. R. 79. 


Annotations - ~Refd. Mouse’s Case (1608), 12 Co. Rep. 63; 
Liford’s Case (1614), 11 Co. Rep. 46 b ; Secheverel v, Dale 
(1626), Poph, 193; Cope v, Sharpe, [1910] 1K. B. 168 ; 
Cope v, Sharpe, [1912] 1 K. B. 496. Mentd. Russel v. 
aeue f 1 BE Cro. _ on7. Parliament In ireland Cane 

Oo. Rep. ; Simmons v. Norton (18: 9 
{i 3.6.8.6. P.185. oe 











383. ———.]—Popram v. Wootcorr (1666), 1 
Sid. 291; 82 BE. R. 1112. 


summoned a jury & heard the com- 
plaint & made a warrant for restoring 
pitf. to his possession, & that this 
hoe gies ae ass coed of :— 

: BOULTON ¥, FITZGERALD 
(1844), 1 U. C. R. 343.—CAN. 


q. Kntry on ground opposed to title 
ee Hee sees up SyORtage. 
/ v. SISSON (18 F BR. 
(3 Kerr) 373.—CAN, one veers 


Yr, Justification by statute—Necessit 
phe act be r eoularly Bid under the 
riches oan Sv. REDPATH (1830), 


t Necessity of act c lat 
cj: Dominion Viti 
CARERIST, Cass. Dig., 2nd ed. &44,.— 


a. Exercise of powers under bye- = said 


law.}—MAaGRATH v. Brock TOWNSHIP 





land, 





MUNICIPALITY (1856), 138 U. C. R. 629. 
— CAN. 


b. ——.}--BLack v, WHITE (1859), 
18 U. C. R. 362.—CAN. 


Cc. -]— CONNOR v., 
ae MIDDAGT (1889), 16 A. R. 356. 


d. Necessity — Deviation from high- 
way—Highway wempassable 
repair.J|—Trespass quare clausum fregit : 
Plea, that at the time when, etc., there 
was @ highway adjoining pltf.’s said 
which said highway 
certain places impassable & 
repair, wherefore deft., for the purpose 
of using such highway, necessarily 
deviated a little therefrom on to 
pitf.’s said land, going no further from 
highway than was necessary, & 
returning thereto as soon as practicable, 
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384. Bona fide mistake—Made voluntarily.|— 
i v. CLARKSON (1681), 3 Lev. 37; 83 E. R. 
885. Letters patent to trade guild—Powers to 
supervise trade.|—-The Crown by Letters Patent 
granted to the master & wardens of the Corpora- 
tion of Bakers, there being four wardens, by 
themselves & their deputy or deputies, full power 
to overlook & correct the trade of baking :—Held : 
the master & one warden could not justify entering 
the house of a baker to overlook bread; for if 
they acted as principals, they did not amount to 
a majority of the persons to whom the power 
was given; & if they acted as deputies, it should 
have appeared that they were appointed by the 
majority.—Cook v. LOVELAND (1799), 2 Bos. & P. 

31; 126 BE. R. 1138. 

Annotation :—Refd. Blacket v. Blizard (1829), 9 B. & C. 841. 
386. Preventing criminal act by plaintiff— 

Murder. |—ITANDCOCK v. BAKER, No. 364, ante. 
387. Prevention of tortious act by plaintiffi—Re- 

plication of licence legalising act—-Licence to be 

pleaded.|—Where deft. justifies a trespass for 
preventing a tortious act of plitf., if pltf. relics 
on a licence which rendered his act lawful, he 
ought to reply the licence.—TAYLOR v. SMITH 

(1816), 7 Taunt. 156; 120 E. R. 62. 

Annotation :—Refd. Lucas v. Nockells (1833), 10 Bing. 157. 
388. Repairs of work on public navigable river— 

Failure of plaintiff to keep in repair.|—Trespass 

for breaking & entering pltf.’s manor. Dleas, 

first general issue; second, that from time im- 

memorial there hath been & still is a pubhe port 

partly within the said manor, & also in a river 
which has been a public navigable river from time 
immemorial, & that there is in that part of the 
port which is within the manor, an ancient work 
necessary for the preservation of the port, & for 
the safety & convenience of the ships resorting to 
it; that this work was, at the several times when, 
ete., in decay; that pltf. would not repair it, 
but neglected so to do, wherefore defts. entered 

& repaired. Replication, de ijuria. Verdict for 

pltf. on first plea, & for defts. on the second :— 

ITeld: pltf. was entitled to judgment non obstante 

veredicto, as the second plea did not state that 

immediate repairs were necessary, or that any 
one bound to do so had neglected to repair after 
notice, or that a reasonable time for repairing had 
elapsed, or that defts. had occasion to use the port. 

-——LONSDALE (EARtr.) * NELSON (1823), 2 B. & C. 

302; 3 Dow. & Ry. K. B. 556; 2L. J. O.S, K. B. 

28; 107 HK. R. 396. 

Annotations :—Consd. Campbell Davys v. Lloyd, [1901] 2 
Ch. 518. Refd. Lyme Regis Corpn. v. Henley (1834), 1 
Bing. N. C. 222; Jones v. Williams (1843), 11 M. & W. 
176; Lemmon wv. Webb, [1895] A.C. 1: Noble v. Harrison, 
[1926] 2 K. B. 332; Lagan Navigation Co. v. Lambeg 


Bleaching, Dyeing & Finishing Co., [1927] A. C. 226. 
Mentd. Gwynne v. Burnell (1840), 6 Bing. N. C. 453. 


389. Act advantageous to plaintifi’s property — 


ee ete es tlle wee a eRe pater 


& doing no unnecessary damage in that 
behalf, which are the alleged tres- 
passes :—icld > a good plea.—Car- 
RICK v. JOHNSTON (1866), 26 U. CG. R. 
65.——-CAN. 


e. Justification under award of 
fence viewers.|—-WARREN ¥. DESLIPPES 
(1872), 33 U. C. R. 59.—CAN, 

f. Direction of commissioner of public 
works,}—BuURY v. BRITTON & ELLIor 
(1872), 32 U. C. R. 547.—CAN, 


g; Justification as trustees of school.) 
—PIoTOU SCHOOL TRUSTEES v. CAME- 
RON (1878), 2 R. & C. 328; 28.C. RB. 
690.—CAN., 


h. Justification under authority of 
Order in Council.J—DUNKIN v. CocK- 
BURN (1888), 15 A, R. 493.—-CAN. 


k. Kntering private house where liquor 


MIDDAGH, 


& out of 


was in 
out of 
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Sect. 6.—Defences: Sub-sect. 9. 
1: Sub-sect. 1, A. (a) & (b).] 


Cutting bank adjoining public road— Fence thereby 
improved.|]-—In an action by a reversioner against 
a surveyor of highways for cutting away a small 
portion of the soil of a bank or fence adjoining 
a public road, it is no answer that the fence was 
thereby in fact improved. —ALSTON v. SCALES 
(1832), 9 Bing. 8; 2 Moo. & S.5; 11. J. M.C. 
95; 131 E.R. 615. 


Annotation :—Mentd. Holliday v, St. Leonard, Shoreditch 
Vestry (1861), 11 C. B. N.S, 192. 


390. Entry by husband to reclaim wife—Admis- 
Sibility of evidence of deed of separation.|—(1) If 
a husband, by a deed of separation executed by 
himself, but not executed by either of the trustees, 
give his wife licence to live where she pleases, he 
is not justified in entering the house of a third 
person to reclaim his wife, as being impropcrly 
harboured there; & the husband, before doing so, 
should at least have given distinct notice to the 
third person, that, as far as by law he could, he 
revoked the licence. 

(2) In an action of trespass, with a plea of 
justification that deft. entered pltf.’s house to 
reclaim his wife, who was wrongfully harboured 
there, a decd of separation of deft. & his wife 
is admissible in evidence, if executed by deft., 
although not executed by either of the trustees. 

(3) Semble: the daughter, or even a female 
servant, of the occupier of a house, has such a 
possession of her bedroom as will enable her to 
maintain trespass against a person who wrongfully 
forces himself into it while she is in bed.—LEwts 

my (1838), 8 C. & BP. 687; 173 K. R. 
074, 

391. Payment into court—Admissibility of evi- 
dence of want of ownership in plaintiff.|-In an 
action of trespass for entering the close of pltf., 
evidence showing that pltf. had no beneficial 
ownership in the land is admissible under a plea 
of payment into ct.—Bisnor v. CANNON (1850), 


Part ITT. Sect. 


14 L. T. O. S. 400. 

392. Right of way./—Brarp +v. Watson, No. 
331, ante. 

393. ——— Right over part of land—Way becoming 


impassable—-Use of adjoining part.|—It is not a 
good justification in trespass, that deft. has a right 
of way over part of pltf.’s land, & that he had gone 
over the adjoining land, because the way was 
impassable from being ovaoy ae by a river.— 
TAYLOR ; WHITEHEAD (L781), 2 Doug. K. B. 745 ; 
99 KE. R. 475. 

Annotations : a Fold. Bullard v, Harrison (1815), 4 M. & S. 


387. Mentd. Weston v. Foster (1836), 2 Bing. N. ©. 701; 
Thomas v, Jones (1838), 4 M. & W. 28; Miller v. Hancock, 


is supposed to be sold-—Necessity for well n. Acting in 
grounded pee ]~WhoiIrkK v. BECKHAM 
ee 26N.8. R. (14 Rt. & G.) 50.— R. 453 

Rie aed of land—Statutory 
bora. }~—DOMINION IRON & STEEL 
Co. v. McLENNAN (1903), 34 S.C. R. 
394.—CAN. 408; 30.W. 

m. Laches &: acquiescence. -- DELTA can. 

fe aN (1911), 17 W. Ia. R. 680.— 


enjoyment 


Gein: 


course of duties as 
pee k- MILLIS v. 


D. i. T. 679. —CAN. 

o. Work reasonably necessary for W. L. R. 778; 
of casement. }— 
FOLEY-REIGER Co, (1912), 21 O. W. 7. 
N. 856; 2D.1.. R.479.-- 


Application to 
—ITt is no answer to an action 


TRESPASS. 


[1893] .B. 177; Huggott v, Miers, [1008] 2 K. B. 278 ; 
Jones ritchard, pee 1 Ch. 630; Luoy v. Bawden 
(1914), 110L. T 

394. ——- -—_- —_— -———.|—-A person who pre- 


scribes in a que estate for a private way cannot 
justify going out of it on the adjoining land, 
because the way is impassable.—BULLARD v. 
HARRISON (1815), 4 M. & S. 387; 105 E. R. 877. 

Annotation :-—~Refd. Russell v. Shenton (1842), 3 Q. B. 449. 

395. Removal of obstruction.|—Trespass 
for breaking & entering pltf.’s close called the 
Moor Croft, which was set out by abuttals, & 
breaking pltf.’s gates, hedges, & fences standing 
thereon, & destroying the grass growing thereon. 
Plea, that there was a public footpath over the 
close, & that deft., because the gates, ectc., 
obstructed the way, pulled them down. Ieplica- 
tion, joinder of issue. At the trial pltf. admitted 
the right of way alleged in the plea, & the judge 
thereupon directed a verdict for deft. :—Held: 
the ruling of the learned judge was right.— 
IIUDDART v. RiaByY (1869), lL. R. 5 Q. B. 189; 
10 B. & 8S. 911; 39 L. J. Q. B. 19; 21 L. T. 641 ; 
18 W. R. 213, Ex. Ch. 

Pleadings.|—Sce FASEMENTS, Vol. XIX., 
pp. 122, 123, Nos. 825-827, 

396. Exercise of right at specified times—Evi- 
dence that entry not at proper times.|—TIssuc being 
taken on pleas justifying a trespass, in the exercise 
of an alleged right, with a gencral averment that 
all times had arrived, etc. :—Held: evidence was 
admissible to show that the entry was not at 
a proper time, & pltf. having resisted the entry 
on that ground, an amendment, if necessary, 
would be allowable.—LYNN v. COMER (1860), 
F, & F. 244, 

Right to glean.|—See AGricuLtuRE, Vol. IT., 
p. 60, Nos. 345-346. 

Rights of common.|—VSee, generally, COMMONS, 
Vol. XI., pp. 1 et seq. 

Compulsory purchase of land.|—See COMPULSORY 
PURCHASE OF LAND, Vol. XIJ., pp. 106, 212, 217, 
218, Nos. 30, 32, 969, 1013-1023. 

Custom.]—See Custom & UsaGEs, Vol. XVII., 
pp. | et seq. 

Execution of legal process.|——-See EXECUTION. 
Vol. XXIT., pp. 471 et seq. ; Distress, Vol. XVITI., 
pp. 338, 368-305, 408-412, Nos. 725-730 ; SHERIFFS 
& BAILIFFS, Vol. XLI., pp. 75 et seq. 

Effecting arrest.]—See CRIMINAL Law, Vol. 
XIV., pp. 186, 189, Nos. 1656-1660, 1688-1693. 

Abatement of nuisance.]|—See NUISANCE, Vol. 
XXXVI., pp. 204, 205, Nos. 450-478. 

Exercise of statutory duties.]|—See, generally, 
PusLic AUTHORITIES, Vo]. XXXVIII., pp. 15 et 
seq., & TITLES pussim. 
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for trespass to land to say that defts. 
assignor had applied to purchase the 
land from the Crown.—BROWN 1. 
MOTHERLODE MINING Co. (1912), 20 
2. Use Re, SITS BT 
B. ne Rh. 248.-- CAN, 
. Removal of building erected on 
C ‘ra own land under licence oan Governor 
—Licence revocable at pleasure.j}— 
TIOYLES v. BLAND (1819), 1 Nfid. IL. R. 
160.—NFLD. 


FREEL (1912), 
W,N. 79; 5 


DAVEY v. 


purchase from 


Part IIJ].—Trespass to Goons. 


ALT 


Part II1—Trespass to Goods. 


SecT. 1.—WHAT AMOUNTS TO TRESPASS TO 
GOODS. 
1.—INTERFERENCE WITH POSSESSION. 
A. Sufficiency of Possession. 
(a) Owner. 

Taking goods intermixed with goods of another— 
Where distinguishable.|—-See BAILMENT, Vol. III., 
p. 71, No. 126. 

397. Damage to bailed goods—By third party.]— 
The owner of chaises & horses let out to hire is 
liable for accidents arising from misconduct or 
negligence of the drivers, not the person who hires 
the chaise, the owner may therefore maintain 
trespass vi et armis, for an injury done to his 
horses & carriage while so employed & against the 
person who has hired them.—DEAN v. BRANTH- 
WAITE (1803), 5 Esp. 35; 170 E. R. 728, N. P. 


Ae :—Consd. Laugher v. Pointer (1826), 5 B. & C. 
5 e 


SUB-SECT. 


See, also, BAILMENT, Vol. ITT., p. 111, 
Nos. 354-356. 

Damage to tombstones.|—-See BuRiALs, Vol. 
VIT., p. 5383, Nos. 133, 134. 

398. Goods lawfully on land—-Where land not in 
possession.]|—DR1IVER v. SIMPSON (1815), 8 Taunt. 
614, n.; 2 Moore, C. P. 682,n.; 129 BE. R. 523, n. 
ianenon :— Refd. Newcastle v, Clark (1818), 2 Moore, C. P. 


Materials of bridge dedicated to public—Bridge 
destroyed & materials taken by wrongdoer.|— 
See Highways, Vol. XXVI., p. 590, No. 2797. 


Landlord — Stranger felling timber.) — See 
AGRICULTURE, Vol. IL., p. 75, Nos. 539, 540. 


(5) Person in Possession. 


399. Right to sue.|—-LEE v. ATKINSON & BROOK 
(1609), Yelv. 172; Cro. Jac. 236; 80 BF. R. 114. 


Annotation :—Refd. Donald v. Suckling (1866), L. R. 1 
Q. B. 585, 


400. .]|—But the only question in this case 
is, if one who hath a special property may bring 
an action of trespass against him who hath the 
general property ? I conceive, that he may well 
enough. As if I lend my horse for a week, & 
within the week I take him again, trespass leth 
(WARBURTON, J.).—HEYDON v. SMITH (1610), 2 
Brownl. 328; 13 Co. Rep. 67; Godb. 172; 123 
I. R. 970. 


Annotations :— Refd. Rowles v. Mason (1612), 2 Brownl. 
192; Ashmead v. Ranger (1699), Fortes. Rep. 152; The 
Winkfield, [1902] P. 42. 


401. —-—.]—(1) Trespass will lic in respect of 
possession only, independent of the right; but 
the damages are, in such a case, to be given in 
respect of the possession only. 

(2) But the actual possession must be clear & 
unequivocal. 

Where there was a previous dispute between two 
parties, as to the right to a certain chattel, which 
had not come into the possession of either; &, 
in a scuffle to obtain the possession, it had been 
snatched by one of the claimants out of the hand 
of the servant of the other :—Held: the servant 





PART III. peer, 7 nadie 1.— 
- (a). 

r, What evidence admissible to prove 
plaintiff's titleJ~1n an action of tres- 
pass de bonis asnortatis, evidence of 
title to Jand in a foreign country is 
admissible to prove pltf.’s right to the 
property taken.— MANN v. CILAMBER- 
LAIN (1828), N. B. Dig. 337.—CAN. 

t. Person without possession.]— A 
person purchasing a crop of wheat at 
sherilf’s sale may bring trespass against 
a person converting or injuring it, 
though he may never have received 
possession of the ftield.—IIAYDON  v. 
CRAWFORD (1831), 3 O. S. 583.—CAN, 


a. .J-——The person clearing land 
under an agreement to enter upon 
& clear land, & take the wood after it 
is cut down in payment of the labour, 
may maintain trespass against the 
owner of the land for taking away tho 
wood after it is cut down, although he 
has no possession in the land to enable 
him to maintain trespass quare clausum 
Sregit.— H AMILTON v, MCDONELL (1838), 
0 QO. 8. 720.—CAN. 


: -]— Whero a horse’ was 
stolen from pltf. & bought by deft. at 
public auction, but not in market 
overt, & pltf. afterwards seeing the 
horse took possession of it, & deft. 
immediately retook it:—Ield: pltf. 
had a right to retake it, no propert 
having pareed to deft. by the sale ; 
ulthough it was in his possession only 
for & moment, yet the property 
revested in him, & he could maintain 
trespass against deft. for the retaking. 


——BOWMAN »v. YIELDING (1839 3 
Ont. Dig. 6751.—CAN. ei 


j G. -—On June 7 deft., a col- 
sue seized pltf.’s vessel for a 
reach of the revenue laws. Lltf. 
petitioned the Govt. & on July 7 
reccived an answer from deft. in- 
forming him that the Govt. had refused 
oO interfere. On July 8 pltf. served a 
he ce of claim :—Held: no notice 
1uving been given within the time 


J.—VOL. XIII. 





ee 





. pitt. 


allowed, the vessel was thereby con- 
demned; & by the act of seizure ptf. 
was deprived of his right of property, 
& therefore unable to maintain tres- 
ae v. CARBERRY (1853), 10 
J.C. Lt. 374.—CAN. 


d. -}—- Though plitf. is not in 
posee ion of lund, if be has the title 
1© may, since 21 Vict. c. 20, 8. 5, 
mainta trespass de bonia asportatis 
for carrying away trecs from it.— 
HUMPHRE\AS ve. HELMES (1861), 10 
N. B. Wt. (5 All.) 59.— CAN. 

e. Owner of land subject to estate 
for life.j\—The owner of land, subject 
to an estate for life, may maintain 
trespass de bonis asportatis for carrying 
away trees which have been wrong- 
fully cut upon the Jand.—ALEXANDER 
v. HARTT (1858), 12 N. B. Rt. (1 Han.) 
161.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.— 
A. (b). 


8994. Jtight to sue.}—Where stones 
were tortiously removed & severed 
from the land & cut & shaped into 
mill stones :— Held: the person who 
had so taken them cowd not maintain 
poepass against the owner of such 
land, who had got them into his 
possession by directing the carricrs 
of them to deliver them on his premises 
as the property had not been changed 
by the work done to the stones.— 
pane v. FLINT (1833), 3 O. 8S. 89.— 


899 ii. ._/—Where personal pro- 
perty of deft. is in the actual posses- 
sion of pltf. under an agreement 
between them, the latter may sustain 
trespass aguinst the former for taking 
it away.—HOLMES v. CLARK (1836), 
2N. B. R. (Ber.) 167.—CAN. 


399 iii. .)—Trespass for taking 
pers cattle. Plea, not possessed. 
t was proved that the cattle had 
belonged to deft., from whom pltf. 
had leased them with a farm, but 
had detained them after the 











term had expired, for which deft. had 
sned him & recovered damages to 
the value of the cattle after this 
action waar brought :—Held:  pltf. 
could not treat this verdict as giving 
him wu title to the cattle, by relation 
back, at theo time this action was 
comimnenced.—-ABRAMS v, MOON (1844), 
1U.C. R. 552.—CAN. 

899 iv. .—A. having a rever- 
sionary interest in goods Icased to B. 
The sheriff seized them under an 
execution against B., but did not sell 
or remove them. A. sued the sheriff 
for an alleged injury to his rever- 
sionary interest :—Held:; if any tres- 
ie was committed by the seizure, 

.sShould sue & not A.—-HENDERSON ?. 
Moopit (1846), 3 U. CG. 2. 348.-—-CAN. 

399 v. .-—-B. assigned to pltf. 
certain household goods by a Dill of 
sale, which contained a proviso for 
redemption on a day certain, with a 
covenant that in case of default in 
payment, or of B. attempting to dis- 
pose of the goods, pltf. night take 
poseeey ou & sell or retain them for 

is own use, but which contained no 
clause authorising LB. to remain in 

ossession until default :—Held: pltf. 

ad sufficient right to possession of the 
goods to maintain trespass against 
the sheriff under a fi. fa. against B., 
the jury having found the mtge. to 
be bond fide.—PORTER v. FLINTOFF 
(1857), 6 C. DP. 335.—CAN. 


399 vi. _.-When pltf., a con- 
stable, had seized a horse under a 
distress warrant, & the horse escaped 
to a railway & was killed. owing to 
defts.’ neglect to fence :—Held: pltf. 
had sufficient property in the horse to 
entitle him to sue.—SIMPSON v. GREAT 
WESTERN Ry. Co. (1859), 17 U. C. RR. 
57.—CAN. 

399 vii. .]—SWIM tv. SHIREFF, 
HUTCHINSON v, SHIREFF (1880), 20 
N. B. kh. (4 P, & B.) 25.—CAN. 


899 viii. ——.J—McDONALD v. LANE 
(N. S.) (1882), 7 8. C. i. 462.—CAN, 


E K 
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Sect. 1.—What amounts to trespass to goods: Sub- 
sect. 1, A. (b) & (c), & B. (a).] 


could not maintain trespass in his own name, on 

& possession so transient & cquivocal.—PEACHEY 

v. WING (1826), 5 L. J. O. S. K. B. 55. 

402. -/—In trespass against ten defts. for 
breaking the house of A. & taking his woollen 
yarn, defts. may, under the genera] issue, show that 
the yarn was afterwards condemned under Frauds 
by Workmen Act, 1777 (c. 56), in order to make out 
that A. could have no property in it. But the 
condemnation of the yarn, unless the parties had 
a search warrant, will not justify the entering of 
a house.—Davis v. Nest (1833), 6 C. & P. 167; 
2 Nev. &M.M.C. 161; 172 E. R. 1192. 

Annotation :—Mentd. R. v. Wilcock (1845), 7 Q. B. 317. 

403. - -—.] —- Deft., a naval commander, 
stationed on the coast of Africa, with instructions 
to suppress the slave trade, was requested by the 
Governor of Sierra Leone to obtain the liberation 
of two British subjects detained as slaves at the 
Gallinas by the son of the King of that country, 
& in effecting that object to use force, if necessary. 
He accordingly proceeded to the Gallinas with an 
armed force, &, having landed at Dombocorro, 
took military possession of a barracoon belonging 
to pltf., who was a Spaniard, carrying on the slave 
trade at the Galhnas. He then communicated with 
the King of the country, & the two British sub- 
jects having been released, deft. concluded a treaty 
for the abolition of the slave trade in that country. 
In execution of this treaty, deft. fired the 
barracoons of pltf., & carried away his slaves to 
Sierra Jeone, where they were liberated. Some 
of pltf.’s goods, used in the slave traffic, were 
claimed by the King as forfeited, & delivered up 
to him; other goods were destroyed. These 
st gear having been communicated to the 

rds of the Admlty., & the Secretaries of State 
for the foreign & colonial departments, they 
respectively, by letter, adopted & ratified the act 
of deft. :—Held: pltf. had a property in his slaves, 

& might maintain trespass for their seizure, the 

slave trade not being piratical by the law of nations, 

& it not appearing that Spain had passed any law 

abolishing the slave trade pursuant to the treaty 

embodied in 6 & 7 Will. 4, c. 6.—BUKON v. DEN- 

MAN (18148), 2 Exch. 167; 3 New Pract. Cas. 62 ; 

6 State, Tr. N.S. 525; 10 L. T. O. S. 523; 154 

E. R. 450. 

Annotations :—Consd, Doss v. Secretary of State for India 
in Council (1875), L. R. 19 Eq. 509. Rofd. Secretary of 
State for India v. Sahabu (1859), 13 Moo. P. C. C. 22; 

ill v. Hawker (1874), L. R. 9 Exch. 309; Dixon vw. 

Yarrer (1886), 18 Q. B. D. 43; Commercial & Estates Co. 

of Kgypt v. Board of Trade, {1925} 1 K. B. 271. 

Santos v. Illidge (1859), 28 L. J. Cc. P. ; 

Seymour (1862), 8 Jur. N. S. 568; Koather v. R. 

6B. & 8. 257 ; London Corpn. v. Cox (1867), L. Rk. 2. L 

soe MMSE PTR UD) ar, 6.8L dest 

82 LT. 69 '; Johnstone v. Pediar, {1921] 2 A.C. 262.” 

404, ——— As against mere wrongdoer—Widow of 
owner of goods.|—-Where goods, apparently the 
property of A., pass upon his death into the posses- 
sion of his widow, she is entitled, upon her mere 
Does ory right, & without showing that she is her 

usband’s legal representative, to maintain trespass 
against a wrongdoer for the taking of the goods; 
or, if they be sold, she may waive the tort, & 
maintain assumpsit for the proceeds, without 

roof of title—Ovanton v. SEPPINGS (1830), 1 
nae Ad. 241; 8L. J. 0.8. K. B. 394; 109 EB. R. 
Annotation :—Retd. White v, Mullett (1851), 6 Exch. 713. 
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405. —— ———.]—-BAGGALLEY vw. DAVEY (1857), 
29 L. T. O.S. 211. 

—— Auctioneer in possession for purposes 
of sale.|—See AUCTION, Vol. III., p. 45, Nos. 313, 
314. 

—— Person in possession of estray.] — Sce 
CoryuHo tps, Vol. XIII., p. 22, No. 148. 

406. Nature of possession necessary—Clear & 
unequivocal.|—-PEACHEY v. WING, No. 401, ante. 

407. Actual possession.|—Pltf. & deft. were 
owners of boats employed in a fishery. Pitf.’s 
boat cast a fishing sean round a shoal of mackerel, 
with the exception of a comparatively small 
opening which the sean did not quite fill up, but 
through which, in the opinion of witnesses, the fish 
could not escape. Deft.’s boat then came in 
through the opening, & took the mackerel :—Held : 
pltf. could not maintain trespass for taking his 
fish, his possession not having been complete. 

The fish were reduced to a condition in which it 
was in the highest degree probable that pltf. would 
become possessed of them. But... he had not 
become possessed. Whether the necessary posses- 
sion be rightly described by the word ‘‘ custodia ”’ 
or ‘*‘ occupalio’”’ .. . it is not attained until pltf. 
has brought the animals into his actual power 
(DENMAN, ©.J.).—Youna v. Hiciwens (1844), 6 
Q. B. 606; 1 Dav. & Mer. 592; 2 L. T. O. S. 420. 


Annotations :—Refd. Allen v. Flood, [1898] A. C. 1; The 
Tubantia, [1924] P. 78. 








408. ——.|—JOIINSON v. DIPROSE, No. 
547, post. 
409. —-— Possession without title.|—Possession 


without property is a good cause to maintain an 
action in general, e.g. trespass (UODDERIDGE, J.).— 
HOLEMAN v. KAnRrWITHY (1613), 2 Bulst. 134; 
Jenk. 326; 80 BE. KR. 1012, Hix. Ch. 

10. .|—Pltf. needs not make any 
title in an action of trespass, same being a posses- 
sory action; but if he do make a title in the way of 
evidence, he ought then to pursue same, & make it 
good (DODDERIDGE, J.).—WILLAMORE ». BAM- 
FORDE (1614), 2 Bulst. 288; 80 EH. R. 1128. 

411. ——- ———.]—-BROOKE v. BROOKE (1664), 
1 Sid. 184; 82 E. R. 1046. 
se ats :—Mentd. Fannin v. Anderson (1845), 7 Q. B. 








412. ——-- Constructive possession.|—JOHNSON 
», DIPROSE, No. 547, post. 


(c) Person entitled lo Possession. 


413. General rule—Right to possession—Neces- 
sity for.|—In trespass de bonis asportatis, pltf. 
must show that he had at the time either an actual 
or constructive possession of the property.— 
BuURSER v. MARTIN (OR PURSER v. WALTER) (1604), 
Cro. Jac. 46; 79 E. R. 39; sub nom. PURRELL ?. 
BRADLEY, Brownl. 192; sub nom. PURCELL v. 
BRADLEY, Yelv. 36. 

414, .|—A. brought an action of 
trespass against B., for taking two tables & a 
chair. B. pleaded not guilty, & no other plea. 
It was proved that B. took two chairs & a table in 
the house of D., but none of the witnesses knew 
A.; & there was no evidence of any kind to connect 
A. with the goods taken in D.’s house :—Held : 
to entitle pltf. to recover on these pleadings, 
there must be some evidence to connect pltf. with 
the goods taken; &, if there was no such evidence, 
deft. would be entitled to a verdict on his plea of 
not Sey = MERE v. DAWES (1841), Car. & M. 
127, N. P. 














PART III, Peeks Cie 1.— 
+ (6). 
i. Plaintiff having_title to goods.}- 


Though pltf. is not’lin' possession of 
land, if he has the title he may, since 


21 Vict. c. 20, s. 5, maintain trespass 


de bonis sg pet for carrying away 
trees from it.—HUMPHREYS v. GaiMEs 
(1861), 10 N. B. R. (5 All.) 69.—CAN. 





Part IJJ.—TRESPASS TO Goons. 


415. .]—Trespass for breaking & 
entering the dwelling-house of pltf., & taking away 
certain goods therein, not alleging them to be 

Itf.’s goods. Plea, not guilty by statute. The 
judge at the trial having directed the jury to find a 
verdict for pltf., with nominal damages, for the 
trespass to the house :—Held: pltf. was not 
entitled to damages also for the value of the goods, 
as they were not alleged to be the property of pltf. 
—PRITCHARD v. Lona (1842), 9 M. & W. 666; 
1 Dowl. N.S. 883; 11 L. J. Ex. 306; 6 Jur. 562 ; 
1562 FE. R. 281. 

Annotation :—Refd. Curlewis v. Laurie (1848), 12 Q. B. 640. 




















416. -|—ATKINSON v. STACEY 
(1845),5 L. T. O. S. 38, 176. 
417. ——-.|-~ JOHNSON v. DIPROSE, 








No. 647, post. 

418. Person forcibly dispossessed.] —- ANON. 
(1485), Jenk. 166; 145 E. R. 107. 

419. Master—Against servant having custody of 
goods.|—— Bross v. TfoumMon (1587), Owen, 52; 
Gouldsb. 66, 72; 74 E. R. 883. 

420. ——— -——.]—ANown. (1586), Moore, K. B. 
248; 72 E.R. 560. 

421. Grantee of wreck.|—-MOWBRAY v. ODRICH 
(1333), cited in 2 Wils. at p. 24; 95 E.R. 665. 

422. Before wreck officially seized.|—The 
grantee of wreck has a special property in all 
goods stranded within his liberty, & may maintain 
trespass against a wrongdocr for taking them 
away, though such goods were part of the cargo 
of a ship from which some person escaped alive to 
land, & though the owners within a year & a day 
claimed & identified them; & though the taking 
was before any seizure on behalf of the grantee. 

That the grantee of wreck may maintain an 
action of trespass, without seizure for wreck cast 
away within the precincts of his liberty, is clear. 
... The same is the case with respect to an 
estray. In both, the right to possession draws 
after it a constructive possession, which is suffi- 
cient to support the action (PARKE, J.).—DUN- 
WICH OCorpn, v. STERRY (1831), 1 B. & Ad. 831; 
91L.J.0.8. K. B. 167; 109 BE. R. 995. 

423. Tenant—Against stranger-——Severing fix- 
tures.|~-Where A. took the Icase of a house & 
premises for a term of years, & took the tenant’s 
fixtures in the house at a valuation from the land- 
lord, & afterwards assigned the term to B., by way 
of mtge., expressly including the fixtures, & 
subsequently became bkpt.: -Held: the fixtures 
were not goods & chattels within the order & 
disposition of the bkpt., & did not pass to his 
assignees, 

Suppose a person enters a house, & severs part 
of the materials of the house, cannot the tenant 
bring trespass de bonis asportatis? I am aware 
that, in the case of timber, the property in it, 
when severed, vests in the landlord ; but you find 
no authority that the tenant cannot maintain 
trespass de bonis asportatis against a stranger who 

as severed & carried away the materials of a house 
(PARKE, B.).—BoypELL v. M‘MICHAEL (1834), 1 
Cr. M. & R. 177; 8 Tyr. 974; 3 L. J. Ex. 264; 
149 BE. R. 1048. 
Annotations :—Consd. . : , 
Gk Refd. Re Maberiey ne 'p. Belchor Figo), 4 Dose, 
Hitchme>: Minshall v. Lloy (1837), 2M. & W. 450; 
n v. Walton (1838), 4 M. & W. 409; Re Gye 

& Hughes, Hz p. Reynal (1841), 2 Mont. D. & Doe G ; 
& Ch. 143; 


Waterfall ». Penistone (1 56), 6 K. ‘ : 
pegerworth, Ex p. Wilson (1835), 4 Deac. 
i" arwan, Ez p. Barclay (1855), 5 De G. M. & G. 403; 
dev. Waters (1855), adn. J. . P. 193, 
és ri Person for whom goods bought by agent— 
efore purchase assented to.J—A. commissioned 


a brother to buy a cow for her, & a fortnight 
atterwards he bought a cow; but before the cow 
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had either come to pltf.’s hands, or she had 
assented to the purchase, the cow was taken by 
deft. :—Held: A. had such a property in the cow 
as would enable her to maintain trespass. 

The evidence shows a property in pltf. at her 
election ; & by bringing the action, she has elected 
to take to the bargain, & to make the cow hers 
(LORD DENMAN, C.J.).--THOMAS v. PHILIPS (1836), 
70. & P. 573; 173 KE. R. 253. N. P. 

Annaler :—Expld. Wheeler v. Montefiore (1841), 2 Q. B. 


425. Person to whom property transferred— 
Trustees for creditors—Though debtor continuing in 
possession.|—-A. assigned his effects to trustees for 
the benefit of his creditors. By the deed, the 
trustees were enabled to allow A. to remain in 
possession of any part of them until the remainder 
should be sold, & the debts collected. They sold 
part of the goods by public sale, describing them 
as A.’s property, & suffered him to remain in 
possession of the remainder, on the security of 
which B. knowing them to be the property of the 
trustees, gave credit to A. Execution afterwards 
issued at the suit of B., and the goods were sold 
under a fi. fa.:—Held: the trustees might recover 
against the sheriff in an action of trespass, J3. 
having had notice of the change of property, & 
the possession of A. being consistent with the deed. 
—WoOODERMAN v. BALDOCK (1819), 8 Taunt. 676 ; 
3 Moore, C. P.11; 129 FE. R. 547. 

Annotations :—Consd. Aldred v. Constablo (1844), 3 L. T 
O. 8. 209. Refd. Barker v. Furlong, (1891] 2 Ch. 172. 
Mentd. Hickman v. Cox (1858), 30 L. T. O. S. 279. 

~--—-.]— See, also, BANKRUPTCY, Vol. V., 

p. 973, No. 7965. 

Bailor against third party.)—See BAILMENT, 
Vol. IIT., pp. 111, 112, Nos. 354-357. 

Bailee against third party.] — See, generally, 
BAILMENT, Vol. IIT., pp. 112-114, Nos. 359-379. 

Grantee of bill of sale—-Grantor in possession. ]|— 
Se BILis OF SALE, Vol. VII., p. 151, No. $25. 

Mortgagee.|—-See MoRTGAGE, Vo]. XXXV., pp. 
393, 394, Nos. 1362, 1363. 

Owner of goods let or hired—Execution against 
lessee or hirer.|—See EXiCuTION, Vol. XXI., p. 
501, Nos. 756-762. 

Personal representatives.| — See ExicuTors, 
Vol. XXIII, pp. 61, 69, 70, 301, Nos. 407-409, 
532-534, 3664-3666. 

Sheriff—Interference with goods seized.|-—See 
SHERIFFS, Vol. XLI., p. 121, Nos. 766-773. 

Transferee of bill of lading.|—-See SHIPPING, 
Vol. XLI., p. 397, No. 2412. 











B. What Amounts to Interference. 
(a) Materiality of Intention. 

426. Intention in larceny & trespass distin- 
guished.|—R. v. PuHinipps & StTrona (1801), 2 
East, P. C. 662; 2 Russell on Crimes, 8th ed., 1169. 
Annotation :—Refd. R. v. Holloway (1848), 1 Den. 370. 

427. .|(—Where a man drove away a flock of 
lambs from a field, & in doing so inadvertently 
drove away along with them a lamb, the property 
of another person, &, as soon as he discovered that 
he had done so, sold the lamb for his own use, & 
then denied all knowledge of it :—Held: asthe act 
of driving the lamb from the field in the first in- 
stance was a trespass, as soon as he resolved to 
appropriate the lamb to his own use, the trespass 
became a felony.—R. v. RILEY (1853), Dears. C. C. 
149; 22 L. J. M. C. 48; 20 L. T. O. S. 2283 17 
J. P.69; 17 Jur. 189; 6 Cox, C. C. 88, C. C. R. 
Annotation :— Refd. R. v. Ashwell (1885), 16 Q. B. D. 190. 
Intention in larceny generally.| — See 
CRIMINAL LAW, Vol. XV., pp. 884—890. 

428. Wilful act.j|—If A. wilfully run his vessel 

EE 2 
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Sect. 1—What amounts to trespass to goods: Sub- 
sect. 1, B. (a) & (b); sub-sect. 2. Sect. 2.) 


against B.’s, & damage ensue, B. may bring 

trespass: but if A. so negligently steer his vessel 

that it runs foul of B.’s, then case is the proper 
action.—OGLE v. BARNES (1799), 8 Term Rep. 188 ; 

101 EK. R. 1338. 

Annotations :—Consd. Leame v. Bray (1803), 3. East, 593 ; 
Moreton v. Hardern (1825), 4B. & C. 223. Refd. M‘Manus 
ead 1 Kast, 106: Williams v. Holland (1833), 

g. 7 


429. Accidental act.|—-Where one accidentally 
drove his carriage against another’s, the remedy 
is trespass & not case, the injury being immediate 
from the act done, though he were no otherwise 
blameable than driving on the wrong side of the 
road in a dark night. The distinction is, that 
where the injury is immediate from an act of force 
done by deft. the remedy is in trespass ; where the 
injury is only consequential to an act before done 
by deft., there an action on the case lies.—LEAME 
v. BRAY (1803), 3 Kast, 598 ; 102 EK. R. 724. 


Annotations :-—Dbtd. Rogers ». Imbleton (1806), 2 Bos. & 

P.N. R. 117; Huggett v. Montgomery (1807), 2 Bos. & 
P. N. 1. 446. Apld. Lotan wv. Cross (1810), 2 Camp. 
464, Consd. Moreton v. Hardern (1825), 4 B. & C. 223; 
M‘Laugbhlin v. Pryor (1842), 4 Man. & G. 48; Carr v. Cole 
(1850), 16L.T. 0.8. 148. Distd, Holmes v. Mather (1875), 
L. BR. 10 Wxch. 261. Consd. Stanley v. Powell, [1891] 
1Q. B. 86. Refd. Hopper v. Reove (1817), 1 Moore, C. P, 
407; Williams +. Holland (1833), 10 Bing. 112; Aldridge 
ve. G, W. Ry. (1841), 2 Ry. & Can. Cas. 852; Magnay vx. 
era Q. B. 381; Fletcher v. Rylands (1865), 


430. -|—If an injury is received from the 
immediate, though unintentional, act of another, 
the remedy is trespass, & not case; & the Ct. of 
K. B. will not permit this doctrine to be questioned 
on a motion for a new trial.—LOTAN v. CROSS 
(1810), 2 Camp. 464; 170 EB. R. 1219, N. P. 


Annotations :—Consd. Hall v. Pickard (1812), 3 Camp. 187. 
Refd. Laugher v. Pointer (1826), 5 B. & C. 547, 


431. Arising from _negligence.] —-SHEL- 
PRICK v. ABERY, No. 44], post. 

432. -|—Declaration against deft. for 
driving his cart against pltf.’s house with force & 
violence alleging it to have been done by & through 
the mere negligence, inattention & want of proper 
care of deft., on demurrer to this declaration as not 
being in trespass :—Held: this declaration in case 
was good.—ROGERS v. IMBLETON (1806), 2 Bos. & 
PLN. R.1175 127 E. R. 568. 


Annotations :-—Apld. Carr v. Cole (1850), 16 L. T. O. S. 148. 
Refd. Moreton r. Hardern (1825), 4 B. & C. 223; Williams 
v. Holland (1833), 10 Bing. 112. 























433. ——- ~—— Ship.]|—OG.Le v. BARNES, No. 
428, ante. 
434. ——--.]—If one ship run against 


another by the negligence of the pilot while the 
owner is on board the remedy against the owner 
is an action on the case.—HvuGGETr v. Monrt- 
GOMERY (1807), 2 Bos. & P. N. R. 446; 127 EL R. 


702. 
avngten :—Refd. Moreton v. Hardern (1825), 4 B. & C. 


435. 
No. 8, ante. 





Smeaatenatiiatenemnal 


—-—.J|—COVELL v. TAMING, 


PART Il. el ee 1.-- jury that deft. 

4411. Damage to RUE =A Nba 
Killing.) — BREMNER 1. WALKER 
Oe YT.) (1905), 2 W. L. R. 347.— 


g. ---—- Burst boiler.) — Pitf. had 
workmen working at a steam mill. 
Deft., being interested in getting saw 
logs cut up, reminoved pltf.’s fireman & 
placed another man in his stead, & 
added soveral of his own workmen to 
those employed by pltf. Owing to 
sume mismanagement the botler burst : 
-—Held: there was evidence for the 
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537.—CAN 


was a treapasser ; 
whether he was responsible as such 
for the injury done to the boiler 
depended on the nature & extent of 
his interference, & how far he was 
implicated in the acts which caused 
the explosion.—Etiern 1, 
(1856), 5 C. P. 491.—CAN. 


ee _ of logs caused by 
breaking of plaintiff’a boom.J—AUGER 
v, COOK & DOLLER (1876), 39 U. CG. R. 


_k. Attorney directing sheriff not to 
give up goodsa.\}--Where an attorney 
directed the sheriff not to give up 


TRESPASS. 


436. Taking with intention of protecting goods.| 
—KiIrRrK v. GREGORY, No. 527, post, 


(b) Particular Instances. 

437. Damage to goods—Destruction of deed.}— 
ANON, (1328), Y. B. 2 Edw. 3, fo. 2, pl. 5. 

438. Goods damaged after lawful seizure.|— 
v. GIBSON (1611), Lance, 90; 145 E. R. 324. 
Annotation :—Consd. Freeman v. Rosher (1849), 13 Q. B. 780, 

439. Animals—Beating.|—-On not guilty 
for beating a horse, deft. may justify in evidence. 

This [beating a horse] differs from trespass vd 
et armis for assaulting a man, where the assault 
is a cause of action; but here the assault on the 
horse is no cause of action unless accompanied with 
a special damage. ... If a hackney coach stands 
before a tradesman’s door & hinders customers 5 
he may lawfully take hold of the horses & lead 
them away, & is not bound to take his remedy for 
damages (RayMonn, C.J.).—SUATER v. SWANN 
(1730), 2 Stra. 872 ; 93 KE. R. 906. 

440. -|—MARLOW 0. 
(1743), Barnes, 452; 94 E. HR. 999. 

441. Killing.|—Trespass vi ef armis 
lies for killing pltf.’s horse, though the injury arose 
from negligence.--SHUELDRICK v. ABERY (1793), 
1 Esp. 55; 170 EB. R. 278, N. P. 
Infection of other animals by diseased 
animals.|— Sce ANIMALS, Vol. II., p. 295, No. 657. 
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442. —-- Arms placed in church.]-—-WyYCHE 
(LADY) v. (1469), Y. B. 9 Edw. 4, fo. 14, pl. 8; 
sub nom. GRAY’sS (LADY) CASE, cited in Moore, 
K. B. 878. 


Annotations :—Consd. Corven’s Case (1612), 12 Co. Rep. 105; 
May v. Gilbert (1613), 2 Bulst. 150. Apld. Spooner v. 
Brewster (1825), 3 Bing. 136. Refd. rances v. Ley (1615), 
Cro. Jac. 366, 


443. Scratching panel of carriage.j—- 
(1) The position, in 2 Wms. Saunders, 47. K, that 
‘‘ whenever trespass for taking goods will lie, that 
is, where they are taken wrongfully, trover will 
also lie,’’ is incorrect. 

(2) Scratching the panel of a carriage would be 
a trespass; but it would be a monstrous thing to 
say that it would be a ground for an action of 
trover (ALDERSON, B.).— FoOuLDES v. WILLOUGHBY 
(1841), 8 M. & W. 540; 1 Dowl. N.S. 86; 10 
Ju. J. Ex. 364; 5 Jur. 634; 151 BK. R. 1158. 


Annotations :—A8 to (1) Apld. Burroughs v. Bayne (1860), 

. & N. 296. Refd. Mdmondson v. Nuttall (1864), 17 
Cc. B. N.S. 280. Generally, Refd. Crouch v. G. N. Ry. 
(1856), 11 Kxch. 742; England v. Cowloy (1873), L. KR. 
8 Kxch. 126; Hollins v. Fowler (1875), L. R. 7 H. lL. 757. 
Mentd. Needham v. Rawbone (1844), 9 Jur. 274 ; Hilbery 
v. Hatton (1864), 3 New Rep. 671; Hiort v. Bott (1874), 
22 W. KR. 414; Moritt v. N. KE. Ry. (1876), 34 L. T. 94. 


444, Goods damaged in course of forcible 
entry.|—Damages cannot be recovered against 
the rightful owner for a forcible entry on land, for 
5 Rich. 2, statute 1, c. 7, only makes a forcible 
entry an indictable offence, & does not create any 
civil remedy for it. But for any independent 
wrong, such as an assault or an injury to furniture, 
committed in the course of the forcible entry, 
damages can be recovered, even by a person whose 








ee 





the goods of A., seized under an 
attachment as the goods of 1. :-— 
Hield : he became a trespasser by such 
direction. —ADENHURAT v. MCLEAN & 

l. Tuking down list of goods.J—If 
a stranger having no legal process 
goes to deft. in execution, & takes 
down in his preseuce a list of his goods, 
& tells him he must not remove them, 
& does nothing more, he cannot be 
sued in trespass.—CAMERON v, LOUNT 
(1848), 4 U. O. R. 275.—CAN. 

m. Magistrate without  furisdiction 
issuing warrant.J- GRAY v. McCarty, 


WINTERS 


Parr IIJ.—TREespass to Goons. 


possession was wrongful, for the statute makes a 

possession obtained by force unlawful, even when 

it is so obtained by the rightful owner.—BEDDALL 

v. MAITLAND (1881), 17 Ch. D. 174; 50 L. J. Ch. 

401; 44 L. 7. 248; 29 W. R. 484. 

Annotations :—Dhtd. Scott v. Brown (1884), 51 L. T. 746. 
Overd. Hemmings v. Stoke Poges Golf Club, [1920] 1 
K. B. 720. Refd. Jones v. Foley 41891) 1 Q. B. 730. 
Mentd. Andrew v, Aitken (1882), 61 L. J. Ch. 784; Gray 


vo, Webb (1882), 21 Ch. D. 802; Toke v. Andrews (1882), 


8 Q. B. D. 428; Fraser v. Cooper, Hall (1883), 31 W. R. 
714; McGowan v. Middleton (1883), 11 Q. B. D. 464; 
Lowe v. Bentley (1928), 44 T. L. RR. 388. 


445, -}--UEMMINGs v. STOKE Poaus 
GOLF CLUB, No. 179, ante. 

Church pew.]|—Sce EccLesiasticaL Law, 

Vol. XIX., pp. 467, 474, Nos. 3173, 3302, 3306. 

Tombstones in churchyard.|—See BURIALS, 

Vol. VIL, p. 583, No. 133. 

446. Sufficiency of taking— Locking up goods in 
room.|—lf, in trespass for taking goods, defts. 
plead that W. L. was possessed of a room, & that 
they, as his servants, removed the goods, which 
were incumbering the room, to a convenient 
distance, this plea is disproved if it be shown that 
defts. Joched up the goods in the room & took 
away the key.— JONES v. Lewis (1836), 7 C. & P. 
3433 173 H.R. 1538. 

447. - —- Belonging to plaintiff.|—Deft., 
claiming a sum of money as due to him from pltf., 
his lodger, locked up pltf.’s goods in a room which 
he held of deft., & in which pltf. had put them, 
kept the key, & refused pltf. access to them, 
saying that nothing should be removed till deft.’s 
bill was paid :—Held: not such a taking of the 
goods as would sustain an action of trespass.— 
TlaRTLEY v. MoxHAM (1842), 3 Q. B. 701; 3 
Gal. & Dav. 1; 12 L. J. Q. B. 41; 65. P. 717; 
6 Jur. 946; 114 1. RR. 675. 

«{nnotations :—Distd. Lane v. Dixon (1847), 3 C. B. 776. 
Consd. White v. Bayley (1861), 10 C. B. N.S. 227. 
448.-~- - Fraudulent taking.|— POWELL v. Hoy- 

LAND (1851), 6 Exch. 67; 20 L. J. Ex. 82; 16 

L.'T. O. S. 360; 155 E.R. 456. 

















SUB-SsECT. 2.—Goobs SUBJECT-MATTER OF 
‘|RESPASS., 

449. Arms Sear in church.|—WycHEr (Lapy) 
vr —— (1469), Y. B. 9 Kdw. 4, fo. 14, pl. 8; subnom. 
GRAY’s (LADY) Cass, cited in Moore, K. B. 878. 
Annotations :—.Consd. Corven’s Case (1612), 12 Co. Rep. 

105; May v. Gilbert (1613), 2 Bulst. 150. Apld. Spooner 

v. Brewster (1825), 3 Bing. 136. Refd. Frances v. Ley 

(1615), Cro. Jac. 366. 

450. Animals.]—-ANon. (1527), Jenk. 204; 145 
E.R. 138. 

451. ——.|—Dyt v. LEATHERDALE (1769), 3 
Wils. 20; 95 EK. R. 910. 

Annotations :—Refd. Taylor v. Cole (1789), 3 Term Rep. 


292; Shorland v. Govett (1826), 5 B. & C. 485. Mentd. 
Lucas v. Nockells (1833), 10 Bing. 157. ‘ : 


; .]—See, also, Nos. 439-441, ante, & ANIMALS, 
Vol. II., pp. 214-217, Nos. 104-125. 
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Kicys & W 
568. -CAN HELAN (1863), 22 U. C. R. 


n. Seizure of property of tenant.) 
—~Pltfs. were owners as tenants in 
Common with M, of certain hay, grain 
im straw. The property was taken 
i; sold by the sheriff under an execu- 

on against M., & was Purchased by 
a a who resold part of it & used the 

alance :—Held ; as there was such a 
Gan pine away of property as would 

Sable pltfs. from having the lawful 
vee or benefit of it, pltfs, were entitled 
sooo doshas EE 
(16 R. & G.) 237. GAY, 


0. Cutting holes in shin to remove & 





453 il. 
away mill 





save cargo.}—-DRYER v. Smiru (1881), 
. 6 Nfld. L. Rt. 268.—NFLD. 


PART III. SECT. 1, SUB-SECT. 2. 

4531. Firtures.}—TRAVIS-BARKER t. 
ReEp, [1920] 3 W. 
D. L. R. 405.—CAN. 
.}—In trespass for taking 
machinery, 
wheels, cte., deft. pleaded not pos- 
sessed, & it appeared that the injury 
was done by severing fixtures in the | tol 
mill & taking them away :—Held: 
the action would lie, as when they 
were severed they became personal 
property, for which the owner could 
maintain trespass.—MiYERS v. MARSH 
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452. Deed.|—-ANON. (1328), Y. B. 2 Edw. 3, 
fo. 2, pl. 5. 

458. Fixtures.|—-In trespass the declaration was 
for taking goods, chattels, & effects :—Held: pltf. 
might recover the value of fixtures under these 
words.—PITtT v. SHEW (1821), 4B. & Ald. 206 ; 106 
E. R. 913. 


Annotations :-— Consd. Twigg v. Potts (1834), 1 Cr. M. & Rl. 
89. Refd. Hallen v. Runder (1834), 1 Cr. M. & R. 266. 


454, .}—-BOYDELL v. M‘MICHAEL, No. 423, 
ante. 

455. Timber.|—-ANON. (1586), K. B. 
248; 72 Kh. R. 560. 

—-—.|—See, generally, AGRICULTURE, Vol. IL., 
pp. 61-93. 

Church pew.]—-See EccLesiasticaL Law, Vol. 
XIX., pp. 467, 474, Nos. 3173, 3302, 3306. 

Ship.|— See Nos. 8, 428, ante. 

Tombstone.]|—-See Buriats, Vol. VII., p. 533, 
Nos. 133, 134. 








Moore, 


Srct. 2.—-RELATION OF TRESPASS AND TROVER. 

456. Trespass distinguished from_ trover.] — 
There is a great difference between trespass & 
trover, as to the action being local, etc.; for 
trespass is local, but trover is transitory. Trover 
lies for trees, when they are cut down, because 
then they are chattels ; but before they are cut 
down they participate of the nature of the land, 
& trespass lies (POWELL, J.). 

Trover lies for carrying it away [a tree that 
has been cut down], for it is a chattel so s0on 
as it is severed from the freehold; & for the 
severing thereof trespass lies (HOLT, C.J.).— 
ANON. (1708), 11 Mod. Rep. 181; 88 KE. R. 976. 

457. -|}—That which makes a man a tres- 
passer may not amount to a conversion.— BUSHEL 
v. MILLER (1718), 1 Stra. 128; 93 E. R. 428. 
Sad :—Apld. Foulds v, Willoughby (1841), 1 Dowl.- 

458. ——-.] — ISRAEL v. 


(1721), 
Bunb. 80; 145 E. R. 602. 
Annotations :—N.F. 'Tinkler v. Poole (1770), 5 Burr. 2657 ; 
Shipwick v. Blanchard (1795), 6 Term Rep, 298. 


459. .|—The distinction between action of 
trespass & trover is well settled:—the former is 
founded on possession, the latter on property. 
Here pltf. had no possession (LORD KrNyon, C.J.). 
—WARD v. MACAULEY (1791), 4 Term Rep. 489 ; 
100 EK. R. 11385. 

Annotations :—Consd. Gordon v. Harper (1796), 7 Term Rep. 
9. Refd. Izod v. Lamb (1830), 1 Cr. & J. 35; Jeolks v. 
Hayward (1905), 92 L. T. 692. 

460. —--—.]—In trespass, therefore, a party is 
liable if he takes the thing only for an instant in 
trover, not, unless he proceeds to a conversion 
(Best, C.J.).—PRICE v. JTELYAR (1828), 4 Bing. 
597: 1 Moo. & P. 541; 6L.J.0.8. C. P. 182; 
130 E. f. 898. 

Annotations :—Refd. Jacobs v. Latour (1828), 2 Moo. & I. 

201; Balme v. Hutton (1833), 9 Bing. 471; Garland v. 

Carlislo (1837), 4 Bing. N. C. 7. 





HTHERIDGE 





(1816), 2 U. C. I. 148.— CAN. 


PART HI. SECT. 2. 


4561. Trespass distinguished from 
trover.|—Cattle supposed to have been 
stolen were taken by A.,a constable, 
to B., an innkeeper, to take care of. 
After some time B., wishing to be paid 
for the keep, applied to C., a magis- 
trate, who had nothing to do with the 
original caption, for directions. C. 
d bim to sell the cattle & settle his 
claim, which B. did. The owner of 
the cattle sued C. in trespass :—Held : 
trover & not trespass should have 
been the action.—MARSH v. BOULTON 
(1818), 4 U~. C. R, 354.—CAN. 


W. R. 623; 54 


millstones, 
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Sect, 2.—Helation of trespass and trover. 
4&5: Sub-sects. 1 & 2.] 


Secis. 3, 





461. ———.]—-FoULDEs v. WILLOUGHBY, No. 443, 
ante. 
462. ‘espass will not lie for a chattel 


of which there has been a bailment to deft. or his 
servant, but trover is the proper remedy.— 
LAMPRELL ¥. MARKHAM (1844), 2 L. T. O. S. 877. 
463. —PRATT v. Prars, No. 468, post. 
464. Right to elect remedy— By trover or tres- 
pass.] — lf beasts be wrongfully seised for an 
heriot, the owner may bring cither trover or tres- 
pass at his election.—BisHorp & JURDAIN v. 
MONTAGUE (VISCOUNTESS) (1604), Cro. Jac. 50; 
79 K. R. 42; previous proceedings (1601), Cro. 
Eliz. 824. 
Anoanon :—Refd. Cooper v. Shephoid (1846), 7 L. T. O. S. 


465. -|—Where goods are wrongfully 
seised you may waive trespass & bring trover, 
either action will lie (HOLROYD, J.).—-DARKER v. 
BAILEY (1824), 4 Dow. & Ry. K. B. 215. 

466. ——- ———_.]—-Mossopr v. JOHNSTONE (1844), 
4]..T.0.8.116. 

467. Effect of recovery in trespass—Whether bar 
to action of trover.|—-A judgment in trespass is no 
bar to trover for the same goods.—PUTT v. Raw- 
STERN (1681), 3 Mod. Rep. 1; 2 Mod. Rep. 318 ; 
Poll. 6384; 2 Show. 211; T. Raym. 472; 87 
BE. R. 13; sub nom. Foot v. RASTALL, Skin. 
48, 57. 


Annotations :—-Consd. Lechinere v. Toplady (1690), 2 Vent. 
169. Refd. Anon. as 2 ae 655; Hitchin v. Camp- 
bell crt 2) 7 Pde 7; Bue kland v. Johnson oe 
15 C. 5. Mentd. Lechmere v. Fletcher (1833), 

lyr. 40's teva v. Mason (1845), 4 Hare, 132. 


468. Action for trespass & conversion-—-Defence 
to trespass only.|—In trespass for breaking & 
entering pltf.’s dwelling-house, & scizing, taking 
& converting his goods, the conversion is mere 
matter of aggravation; & a plea which only 
justifies the seizing & taking is good on special 
demurrer, though it does not in its commence- 
ment except the conversion. 

Conversion is not a trespass. You could not 
in an action of trespass, after all the trespasses 
have been justified, go on with the action for 
conversion without new assigning it as a distinct 
trespass (ROLFE, B.).—PRaATT v. PRaTr (1848), 
2 Exch. 413; 6 Dow. & L. 20; 171. J. Ex. 299; 
11L. T. 0.8. 204; 154 I. R. 553. 











Secr. 3.--TRESPASS AB INITIO. 
469. What constitutes.|BAGSHAW v. GAWARD 
(1607), Yelv. 96; Cro. Jac. 147; Noy, 119; 
80 E. R. 65. 


Annotations :—Consd. Lawton v. Ward (1696), 1 Ld. Raym. 
75. Refd. Vaspor v. Kdwards (1701), 12 Mod. Rop. 658 ; 
Gates v. Bayley (1766), 2 Wils. 313. Mentd. R. v. Cotton 
(1751), Park. ee Atkinson v. Teasdale (1772), 3 Wils. 

: Sayre v. Rochford (1777), 2 Wim. Bl. 1165; Clark 

v, Gilbert (1835), 2 Scott, 520. 


470. .]|—If a sheriff or any person in his 
aid make replevin after a claim of property 
notified to him, he is a trespasser ab initio.— 





PART III, SECT. 8. 


469 §. What constitutcs.}—Deft., hav- 
ng entered on the premises of pitf. 
to distrain for rent, confessedly due 
though it was, & having sold the 
poods of pitt. "distrained on without 

aving given the notice required by 
Statute, was a trespasser in his first 
act & in every subsequent act of ue 
Crs73) Sear ws v. BuRTO 

oe (3 Ga. & Q.,) 337 


469 ii. 





469 fil. 





ille 


HUNTER (1885), 12 A. R. 


-+-Qu. : 
rightfully seize, but unlawfully sell, 
the mtged. goods 
ab initio.—DEDERICK v. 
ee AN C. R. 227; 4 Man. L. R. 


he is @ trespasser 


The notice of sale 
bela Nea defts. in an action for 41; 58 D. L. R. 431; 19 0 
dis tress are trespassers 





TRESPASS. 


LEONARD v. Stacy (1704), 6 Mod. Rep. 139; 
Holt, K. B. 143; 87 E. R. 899. 

471. ——.] —Trespass lies for working an estray, 
although the original taking be admitted to be 
lawful.—OXLEY v. WatTTs (1785), 1 Term Rep. 12 ; 
99 H.R. 944. 

472. |—The taking an unreasonable 
quantity of goods under process of attachment 
does not make the officer a trespasser ab initio.— 
ao v. TAYLOR (1813), 5 Taunt. 69; 128 E. R. 


Annotations :—Mentd. Hall v. Sump eats 1 Cr. & J. 
539; Watson v, Locke (1832), 2 Cr. & 
the tolls 


473. |-By a _ railway eu 
authorised by the Act were to be paid to such 
persons, at such places upon or near the railway, 
& in such manner as the directors should, by 
notice to be annexed to the list of tolls, appoint ; 
&, in case of refusal or neglect, on demand, to 
pay such tolls, the person to whom the tolls 
ought to have been paid is empowered to scize 
the goods for or in respect of which such tolls 
ought to have been paid, or any other goods 
belonging to the party which shall pass on or along 
the railway, & detain the same until payment of 
the tolls & charges; &, if the goods are not 
redeemed within five days, the same shall be 
appraised & sold, & such tolls & charges satisfled 
thereout, as the law directs in cases of distress for 
rent :— -Held: where the co. seized & sold without 
complying with these several conditions no 
demand of the tolls having been made, & the 
seizure not having been made by ‘ the person tou 
whoin the tolls ought to have been paid,’ & the 
sale having taken place without an appraisement, 
they became trespassers ab initio.— NORTH, ETC. 
(ASSIGNEES OF PRIOR) v. LONDON & SovuTu 
WESTERN Ky. Co. (1863), 14 C. B. N.S. 1382; 2 
New Rep. 33; 32 L. J. C. P. 156; 143 HB. R. 395. 

Trespass to land.|— Sec Part 11., Sect. 4, ante. 








Sxecr. 4.—WHO MAY BE LIABLE. 

See, gencrally, Part I., Sect. 2, ante. 

474. Person receiving goods from another.|— 
Day v. AUSTIN (1595), Owen, 70; 74 EB. R. 908. 

475. .|—A person who knowingly receives 
from another a chattel which the latter has wrong- 
fully seized, & afterwards, on demand, refuses to 
give it back to the owner, does not thereby 
become a joint trespasser, unless the chattel was 
seized for his use.—WILSON v. BARKER (1833), 4 
B. & Ad. 614; 1 Nev. & M. K. B. 409; 110 E.R. 
587. 


Annotation :—Refd. Eastern Construction Co. v. Nationa 
Trust Co. & Schimidt, [1911] A. 


476. Lawful custodian ot ieoods distrained— 
Where distress wrongful.|—Trespass vi et armis 
does not lie against a pound keeper merely for 
receiving a distress, though the original taking be 
tortious. Secus, if he exceed his duty & assent 
to the trespass.—BADKIN v. POWELL (1776), 2 
Cowp. 476; 98 EK. R. 1195. 

Anne toon :-—Mentd. Brandling v. Kent (1785), 1 Term Rep. 





-—HooverR v. CRAIG & FAGAN Tene) ne B. Cc. R. 23; 3 
72.—CAN. W.L. R. 38.— 
if a mtgee. 469 v. Pane process is 





irregwar only, & not void, the action 
is on tho case, trespass not being 
maintainable until the process is set 
aside; but where the process is void 
& a mere nullity, tr Rerrwa lies. — 
HIcks v. MCcCUNE (1921), 4 One Re 


ASHDOWN 


423,—OAN. 


tnitio.—CANADIAN CANNING CO. wv. 


Part IIJ.—Trespass to Goons. 


477. Corporations.|—MAUND v. GLAMORGAN- 
SHIRE CANAL Co. (1840), cited in 11 L. J. M. C. 
at p. 186. 


Annotation :-—Retd. KR. v. Birmingham & Gloucester Ry. 
(1842), 11 L. J. M. CG. 134, J 


.|— See, also, CORPORATIONS, Vol. XIII., 
p. 404, Nos. 1258, 1259. 

478. Receiver appointed by debenture holders of 
company—Transfer of business to company act of 
bankruptcy.|—Where the transfer of a debtor’s 
business to a co. is subsequently sct aside as an act 
of bkpcy. to which the title of the trustee in 
bkpcy. relates back, & the business of the co. has 
in the meantime been carried on by a receiver 
appointed by the debenture-holders of the co. the 
receiver is liable as a trespasser to account to the 
trustee for the assets, if any, of the debtor which 
may have come to his hands or for the value of 
them.—Re GOLDBURG (No. 2), Hx p. PaGeE, {1912] 
1K. B. 606; 81L. J. K. B. 6633; 19 Mans. 138 ; 
sub nom. Ke GOLDBURG, Ev p. PAGE (TRUSTEE) v. 
SILVERSTONE, MaGNna & Duck, 106 L. T. 431. 

In respect to taking timber.|—See, generally, 
AGRICULTURE, Vol. LI., pp. 61-93. 








SEcT. 5.—REMEDIES. 
Sup-sEcrT. 1.—IN GENERAL. 

479. Forcible resistance to seizure—Assault com- 
mitted on trespasser during resistance.|—-POLKIN- 
HORN v. WRIGHT, No. 202, ante. 

480. -|—To an action of assault & 
battery, deft pleaded that he was possessed of a 
horse & gig, which were upon a public highway, & 
that pltf. seized the horse & attempted to dispossess 
deft. of the horse & gig, & was driving them away 
& dispossessing deft. of them, & would, in breach 
of the peace, have dispossessed him of them, 
wherefore deft. defended his possession of them, 
& resisted pltf.’s endeavour, &, in so doing, com- 
mitted the assault:—Held: evidence which 
showed that pltf. seized deft.’s horse for the pur- 
pose merely of obtaining his name & address, did 
not support the plea.—GAYLARD v. Morris (1849), 
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3 Exch. 695; 18 L. J. Ex. 297; 13 L. T. O.S. 
119; 154 E. R. 1025. 

481. Recovery of damages in replevin action— 
Bar to claim for damages in trespass.|—-G1BBS v. 


CRUIKSHANE, No. 84, ante. 


SuB-SECT. 2.—RECAPTURE. 





482. Right to recapture.} — ANON. (1559), 
Moore, K. B. 18; 72 E. R. 410. 
483. No bar to action for damages.|~—Recovery 


in trespass for taking of goods is no bar to an 
action upon the case for trover.—lLAICON v. 
BARNARD (1626), Hut. 813; 123 I. R. 1115; sub 
nom. LACON v. BARNARD, Cro. Car. 35. 


Annotations :—Consd. Watson v. Norbury (1649), Sty. 201 ; 
Putt v. Royston (1682), 2 Show. 211. Refd. Buckland v. 
Johnson (1854), 15 C. B. 145. 


484. Right to use force.|—SHINGLETON _ v. 
SMITH (1699), 2 Lut. 1481; 125 EF. R. 816. 
Annotation :—Refd. Weaver v, Bush (1798), 8 Term Rep. 78. 

485. .}—The owner of goods may retake 
them by force from a person wrongfully refusing 
to deliver them up.—kR. v. MILTON (1827), Mood. & 
M. 107; 173 BE. R. 1097; sub nom. R. v. MIrron, 
3C. & P.31,N. P. 

486. —.|—The owner of goods, or his servants 
acting by his command, which are wrongfully in 
the possession of another, may justify an assault 
in order to repossess himself of them, no unneces- 
sary violence being used. 

To a count for assaulting pltf., defts. pleaded that 
pltf. had wrongfully in his possession dead. rabbits 
belonging to Marquis of E., & was ahout wrongfully 
& unlawfully to carry away & convert them to his 
own use, whereupon defts., as the servants of the 
Marquis, & by his command, requested pltf. to 
refrain from carrying away & converting the 
rabbits, which he refused to do, whereupon they, 
as the servants of the Marquis, & by his command, 
molliter manus imposuerunt, using no more force 
than was nccessary to take the rabbits from him :— 
Held: a good plea.—BiapEs v. Hiees (1861), 
10C.B.N.8.713; 30L.J3.C.P. 3417; 41. T. 551 ; 
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477i. Corporations.] — O’NEILL  v. 
DROHAN & WATERFORD COUNTY COUN- 
OIL, [1914] 2 lL. ht. 495.—IR. 

p. Altorncy.J—An attorney indors- 
ing a writ of possession & fl. fa. in 
ejectment, the proceedings on which 
were ultimately set aalde for irregu- 
larity :—Held : liable for the trespass 
committed by the sheriff in executing 
the same.—BENSON v. CONNOR (1857), 
6 C. P. 356.—CAN. 

q: —-—.]~~- Where, after deft. had 
paid & sutisfied a judgment recovered 
against him, pltf.‘s attornoy, acting 
under pltf.’s instructions, issued 
ji. fa. under which deft.’s goods were 
taken in execution :—Held: pltf. & 
the attorney were jointly Hable as 
trespassers._-MOONEY v. MAUGHAN 
(1875), 25 C, P. 244.—CAN. 


Yr. -]1—Deft., a division ct. bailiff, 
refused on demand to give up the 
goods to pltfs. until he should con- 
sult the attorney who told him to 
use his own judgment :—Held: this 
did not make tho attorney a wrong- 
ttn - : Suweralle ws the ee 

< TEWART Y. COWAN (1877), 
40 U. C. R. 346.—CAN. 


t. Execution creditors.)—Claimant of 
goods seized, by accepting an inter- 
pleader order, does not waive his 
right to bring trespass againat the 
His eee creditor for eel ning & palling 

-—COTTON v. STOKES (1865 
10 UO. I, 2020 CAN. rennet 


&. —— .}-—-May v. HOWLAND, FINCH 





& WeEBB (1859), 19 U. C. R. 66.— 
AN. 


b. —— Justification by strangcr.) 
—OLIPHANT ». LESLIE & BrRODDY 
(1865), 24 U. C. R. 398.—CAN, 


0G. .]— SLAIGHT v. WEST (1866), 
25 U. C. R. 391.—CAN, 

d. ——.)— Where either the exe- 
cution pltf. or his attorney direct 
the seizure of particular goods, they 
are liable, but not where the writ is 
given to the officer to be acted upon 
in the usual course & with no special 
direction.— PHILLIPS t. FINDLAY (1867), 
27 U. C. R. 32.—CAN. 


e. -}— PIDGKON tv. MILLIGAN 
(1871), N. B. Dig. 282.—CAN. 


f. ——.]—— WILKINSON v. HARVEY 
(1887), 15 O. R. 346.-—CAN, 


g.- ——.]—Where a writ of attach- 
ment against the goods of a debtor 
has pina facie been dt eek issued 
on statutory grounds & without malice, 
& the creditor had reasonable & a 
bable cause for issuing it, & it is 
afterwards set aside upon proof oy 
the debtor that the grounds on whic 
it was issued did not in fact exist, the 
creditor is not Hable in trespass.— 
THOMSON v. WHITMAN, (1928) 3 
D. L. R. 1012; [1924] 2 W. W. R. 89. 
—CAN. 

h. .}—Seizure of personal pro- 
perty in execution of a decree is not 
an act of the ct., but one of the 
party himself seeking execution, for 
which he is Mable if any trespass be 





———- 





committed on the property_of a 
stranger.— MASSAMAT SUBJAN BIBL ". 
SHEIKH SARIATUREA (1869), 3 B. L. ht. 
A.C. 413; 12 W. R. 329. —IND. 

k. ——.} Roy Rasn BEHARY LAL 
v. Binern Wasan (1869), 12 B. L. RK. 
208, n.; 11 W. lh. 5186.—-IND. 

I. .-A judgment-ereditor who 
attaches property which does not 
belong to his judgment-debtor com- 
mits a trespass. for which he is re- 
sponsible In damages, even though he 
may have acted without malice & 
mistakonly.—DAMODHAR TULJARAM Uv. 
eee a (1871), 8 Bom. 


e C. eo e 


m, ——.} GREEN v, BROWN (1849), 
131.L. R. 329.—IR. 

n, ——-.}] — STRATTEN v. LAWLESS 
(1861), 141. C. L. R. 432.—IR. 

oO. .J]— PowkR v. FLEMING & 
O’DONNELL (1870), I. Ht. (4) GC. L. 
404.—IR. 











aa. Division court clerk.}—OaRon tt, 
Sie (1859), 18 U. C. R. 315.— 


bb. Justice of the peace.|—The judg- 
ment of an inferior ct., involving @ 
question of jurisdiction, is not con- 
clusive: therefore, a justice of the 
eace is Hable in an action of trespass 
or issuing an execution on a judgment 
recovered before him in a case in 
which he had no jurisdiction because 
the title to land came in question, 
though the judgment remains un- 
reversed.—PICKETT v. PERKINS (1868) 
12 N. B. R. (1 Han.) 131.—CAN. 
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Sect. 5.—Remedies: Sub-sects. 2 & 3, A. & B. 
Sect. 6: Sub-sect. 1.] 


25 J. P. 743; 7 Jur. N.S. 1289; 142 B. R. 634; 
subsequent proceedings (1865),11 H. L. Cas. 621, H.L. 


Annotations :—Refd. Chambers v. Miller (1862), 13 C. B. 
N.S. 125; Hemmings v. Stoke Poges Golf Club, [1920] 
re LB. 720. Mentd. Musgrave v. Foster (1871), 24 L. T. 


487. -|—The Benchers of an Inn of Court 
being engaged in an inquiry into the conduct of a 
barrister, a member of the Inn, especially in rela- 
tion to certain transactions in a co.; he produced 
before them a director as a witness in his favour : 
& they, having procured, from the solr. of the co., 
a manifold Ictter book containing copies of letters 
to & from divers persons, mostly relating to the 
affairs of the co., but containing also two or three 
private Ictters, cross-examined him therefrom ; he 
afterwards asked for it, in order, as he said, to 
offer an explanation, & having got it, put it in his 
pocket & declared he should keep it, & when 
requested, refused to return it; whercupon they 
directed their porters to retake it by force ; in an 
action for the assault, they justified, on the above 
facts, & it appeared that he had bought & paid for 
the book in blank :— Held: unless the book was 
the private, personal book of pltf, they had lawful 
possession, & he had no right to retake it.— 
HUDSON v. SLADE (1862), 3 F. & F. 390. 





SUB-SECT, 3.—DAMAGES., 
A. In General. 

488. Whether damages recoverable-—Trespass to 
animals—Necessity for special damage.]|— SLATER 
v. SWANN, No. 439, ante. 

Trespass by animals—-Sefzure of animal.]-— 

See ANIMALS, Vol. II., p. 229, No. 196. 

Damage through wrongful sale by sheriff 

——-Loss sustained after interpleader order.|—Sec 

INTERPLEADER, Vol. XXIX., p. 484, No. 345. 

Illegal, {rregular, or excessive distress. |—— 

Sce Distress, Vol. XVIII., pp. 386-392, Nos. 

1258-1346. 

489. Effect of recovery of damages—Against one 
co-trespasser.|-- BROWN v. Woorron (1605), Cro. 
Jac. 733; Moore, IX. B. 762 ; 79 BE. RR. 62; sub none. 
BROOME v. Wooton, Yelv. 67. 

Annotations :—Consd. Lechmere v. Fletcher (1833), 1 Cr. & 
M. 623; King». Hoare (1844), 2 Dow. & L. 382; Buckland 
v. Johnson (1854), 15 C. B. 145. Apld. Brinsmead v. 
Harrison (1872), L. R. 7 C. P. 547. efd. The Koursk, 

1924) P. 140. Mentd. Greenlands v. Wilmhurst & 
: cade Assocn. for Protection of Trade, [1913] 3 K. Bb. 

490. Right of defendant to retain goods.]|— 
ae v. BASSET (1626), Benl. 171; 73 E. R. 

Assessment of damages—Question for jury.] 
See Damaacres, Vol. XVII., pp. 155, 175, Nos. 
579, 774-779 ; REVENUE, Vol. XXXIX., p. 223, 
Nos. 34, 35. 

eure of damages.|—See Sub-sect. 3, B., 
post. 

491. Proceeds of sale of goods taken—Payment 
to plaintifi—Whether grounds for mitigation of 
damages.|—In an action for trespass in taking 














PART III. SECT. 5, SUB-SECT. 3.—A. 


r. Whether damages recoverable.}— 
Bross v. HUBER (1858), 15 U. Cc. R 
625.— CAN. 


PART III. SECT. 5, SUB-SECT. 3.—B. 
t. General rule.) —In trespass, the 
inquiry is, what damages will com- 
poneale or restore pitf. financially to 
original position as nearly as 


23 OL. T 


Possible at the time when the trespass 
was committed.—UNION BANK OF 
CANADA v. RIDRAU LUMBER Co. (1902), 
-1ll; 40. L. R. 721; 
oO. Ww, R, 764.—CAN. 


a. Difference between value at sale 
& seizure.-—~—Where shee 
wro lly seized b 
ferred by him to 
sold them. & a mtgoe. of the sheep 


TRESPASS. 


plitf.’s goods, deft., having pleaded only the 
general issue, cannot, even in mitigation of dam- 
ages, give in evidence a repayment by him, after 
action brought, of money produced by the sale of 
the goods. In trespass for taking pltf.’s goods, 
not guilty being pleaded, & pltf. having proved 
deft., an attorney, delivered a fi. fa. to the sheriff, 
who thereupon took the goods, gu.: whether 
deft. may give in evidence a judgment on which 

the fi fa. issued.—RUNDLF v. LITTLE (1844), 6 

Q. B. 174; 13 L. J. Q. B. 311; 31. T. 0. 8S. 100; 

8 Jur. 668; 115 FE. R. 68. 

492. Price of goods retaken by unpaid seller— 
Whether set-off against damages recovered by 
buyer.|—A person having obtained several very 
valuable articles without paying for them, the 
tradesmen, on hearing that he was reputed to be 
a swindler, went to his house, gained admittance, 
& broke open an inner door, & took away part of 
the goods. He brought an action of trespass, the 
jury gave him a verdict, & the ct. refused to reduce 
the damages by allowing the tradesmen to set off 
against it the amount of the debts due to them.— 
HAWKINS v. BAYNES (1823), 1 L. J. O. S. K. B. 
167. 

493. -|\—Pitf. having purchased goods 
of deft., secretly absconded with the goods before 
he paid for them; deft. followed him, & forcibly 
retook the goods :—Held: in trespass for taking 
them, the measure of damage was the value of the 
goods, & the jury could not consider the debt 
due froin pltf. to deft., or treat it as reduced by 
the retaking.—-GILLARD v. Brirran (1841), 1 
Dowl. N.S. 424; SM.&W.575; 11L. J. Ex. 133 ; 
151 K. R. 1168. 

Annotations :-——Apld. Edmonson v. Nuttall (1864), 17 C. B. 
N.S. 280. Consd. Johnson. L. & Y. Ry. (1878), 3C. P. D. 
499, Refd. Lee v. Cooke (1857), 2 H. & N. 584. 

.|—See, now, R.S. C., Ord. 19, r. 3. 
494. Effect of payment into court.) — After 

verdict, a plea of payment into ct. will be held 

good in an action of trespass to the pltf.’s goods & 
person, notwithstanding the exception in Civil 

Procedure Act, 1833 (c. 42), 5s. 21.—ASTON v. 

PERKES (1846), 15 M. & W. 385; 15 L. J. Ex. 241; 

71L. T. O.S. 02, 186; 153 BK. RK. 899. 


Annotations :—Refd. Key v. Thimbleby (1851), 6 Exch. 692 ; 
Thompson v. Sheppard (1854), 4 le. & B. 53. 
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B. Meusure of Damages. 

495. Where no _ special damage  proved.| -- 
SLATER v. SWANN, No. 439, ante. 

496. -|—In an action of damages for taking 
goods under irregular lega] process where special 
damave is alleged & claimed but not proved, plitf. 
is nevertheless entitled at least to nominal damages, 
or to such substantial damages as the jury think 
adequate.—MuDHUN Monun Doss v. GoKUL Doss 
(1866), 10 Moo, Ind. App. 5638; 19 EH. R. 1085 ; 
sub nom. Doss v. Doss, 14 L. T. 6463 sub nom. 
Mubpun Mouwun Doss v. GoKUL Doss, 14 W. R. 
590, P. C, 

497. Goods seized under judgment subsequently 
set aside—Costs of proceedings./—-Deft., on whose 
application a judgment has been set aside for 
irregularity in practice, without costs, cannot 
recover such costs as damages in an action of tres- 
pass against pltf.’s attorney, for taking his goods 








had recovered from the pomen selling 
the value at the time of the sale, as 
damages for the conversion :—THeld: 
21; Itf., the mtgor., could recover, in 
respass against the person who s0 
seized, the difference between such 
value & the value at the time of 
seizure.—CAVE vt. BEVERIDGE (1877), 
38 V.L. R. (L.) 302.—AUS. 


b. Value of goods seized.J—In tres- 


had been 
deft., & trans- 
is creditor who 


Part III.—Trespass to Goons. 


under colour of the judgment.—Loron v. DEVE- 
REUX (1832), 3 B. & Ad. 343; 11. J. K. B. 103; 
110 B. R. 129, 


Annotations :—Distd. Pritchet v. Boevey (1833), 1 Cr. & M. 
775. Refd. Codrington v. Lioyd (1838), 8 Ad. & El. 449. 


498. ——.]—In trespass for taking pltf.’s 
goods in execution under a warrant of attorney & 
judgment which were afterwards sct aside as 
legal, pltf. cannot claim as part of the damage 
his costs incurred in vacating the warrant of 
attorney & judgment.—HoLLoway v. TURNER 
(1845), 6 Q. B. 928; 14L. J. Q. B. 143; 4 L. T. 
O.8.372; 9 Jur. 160; 115 K. R. 349. 


Annotations :—Distd. Foxall ». Barnett (1853), 2 E. & B. 
ee eat Abthorp v. Bodford & Cambridge Ry. (1863), 


499. Removal of goods— Natural consequences of 
removal.|—-A person who has moved the goods of 
another without a lawful right to do so, even to 
put it out of the way :—Held: liable only for the 
natural consequences of the removal.—WALKER v. 
SHEERMAN (1862), 3 F. & F. 259. 

500. Trespass by animals.]|—-The damage in re- 
spect of which trespassing animals may be dis- 
trained damage fcasant is not confined to damage to 
the freehold, but includes injuries to other animals. 
—BOovDEN v. Roscoe, [1894] 1 Q. B. 608; 58 J.P. 
368; 42 W. 1. 4453; sub nom. ROSCOE v. BODEN, 
63 L. J. Q. B. 767; 70 L. T. 450; 10 T. 1. R. 817; 
10 R. 1733; sub nom. KoscuE v. RODEN, 38 Sol. 
Jo. 291, D.C. 

Trespass to animals.]—See DAMAGES, Vol. XVIL., 
p. 128, Nos. 320, 321. 

Destruction of libellous picture.]|— See LIBEL, 
Vol. XXXII, p. 11, No. 14. 

Taking minerals.|—See MinkEs, Vol. XXXIV., 
pp. 654-657, Nos. 537-572. 

Wrongful seizure under bill of sale.]|—See BILus 
OF SALE, Vol. VII., pp. 138-135, Nos. 756~-762. 

Illegal execution.|-—-See ExiscuTion, Vol. XXI., 
pp. 515, 544, Nos. 911, 1195. 

Illegal, irregular & excessive distress.| —- Sec 
Distress, Vol. XVII., pp. 368, 369, 387-392, Nos. 
1090-1092, 1277-1288, 1289-1301, 1331-1337. 








pest for taking timber, tho ct. refused 


o disturb the verdict on the ground for trover & 


be for trespass to goods as well as 
detinue, 
circurnstances of 
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Sect. 6.—DEFENCES. 
SUB-SECT. 1.—DENIAL OF PLAINTIFF’S RIGHT OF 
OWNERSHIP OR POSSESSION. 


501. Whether good defence.|——In trespass for 
taking goods a justification which denies pltf.’s 
right of property, must show that he was possessed. 
—HALLET v. Birt (1697), 1 Ld. Raym. 218; 
12 Mod. Rep. 120; 3Salk. 272 ; 5 Mod. Rep. 248 ; 
Carth. 380; Skin.674; 91 EK. R. 1042; sub rom. 
HOLLER v. Busn, 1 Salk. 394. 

Annotations :—Mentd. Wilson v. Hobday (1815), 4 M. & S. 
120; Thompson v. Farden (1840), 1 Man. & G. 535. 
502. .|—Davis v. NEST, No. 402, ante. 
503. .|—In trespass for taking goods, the 

plea that the goods were not the goods of pltf. puts 

no more in issue than the plea of not guilty did 

formerly; & if pltf. shows that he was in the 

peaceable possession of the goods when they were 
taken, deft. will not be allowed to show that the 
goods were the property of a third person.—ASH- 

MORE v, HARDY (1836), 7C. & VP. 501; 173 EB. K. 

222. 

504. .|-—- Trespass for seizing & taking 
certain goods. Plea, that the goods were not the 
property of plif.:—Held: deft., under this plea, 
might give in evidence a judgment in his favour 
in the Veveril Ct., & execution thereon, under 
which the alleged trespass was committed.— 
ASHBY v. MINNITT (1838), 8 Ad. & El. 122; 3 
Nev. & P. K. B. 231; 1 Will. Woll. & H. 155; 112 
E. R. 782; sub nom. ASHLEY v. MINNeETT, 7 1. J. 
Q. B. 133; 2 Jur. 888. 

505. .]—The rules of a society established 
for the purpose of providing the shareholders with 
canal boats, provided that as soon as a certain 
sulin was raised, a boat should be ordered by & 
for a particular number selected by lot, to whom 
on the dissolution of the society, the boat should 
belong, the holder in the meantime paying to the 
socicty for the use of it 5 per cent. on the sum 
expended by the society in its completion, “ as 
such boat shall not be the property of the member 
to whom the same shall be allotted, until the 














are measured by the ecxtcnt to which 
the goods have been depreciated.— 


yet, unless 
SMITH vw. STANDARD ‘TRUSTS CO. 


that the damages were beyond the 
value of the loga taken.—FLINT v. 
Bikp & CorBy (1854), 11 U. CG. R. 
444.—CAN, 





c. «> interest.)—In an ordi- 
nary action of trespass for taking 
goods, the measure of damages is the 
value of the goods when taken (which 
the jury may estimate liberally) & 
interest. —MAXWELL v. CRANN (1856), 
13 U. C. R. 253.—CAN. 

d. & compensation for incon- 
venrence.|—In the removal of pltf.’s 
goods by the sheriff, pltf.’s loom was 
taken down & injured, but the posses- 
sion was restored to him with his other 
f00ds :—Teld: he was not entitled 
to damages for the loss of time & 
work consequent on his not having 
repaired the loom; & the true measure 
of damages could not have excecded 
the value of the article dainaged at the 
time of the trespass, & compensation 
for any temporary inconvenience 
occasioned by its sudden removal.— 


BENSON », (! 
356. CAN, CONNOR (1857), 6 CG. P. 





6. ——.]— VRDDER v. CHADSEY 
rae 1B. C. R., pt. 2, 76. —CAN. 
-——-.--Law v. Mapp ’ 
11 W.L. R. 6.—CAN. ssi aaa 
: ——~— & damages for injury to 
business.}|—WHITE v. CusaK I hoay 
OAM L. R, 553; 2 Sask. L. R. 106.— 


h. ——.]—HAGGANv, 
2 R. Ir. 678.—IR. Baeees. OPT), 


———.}--Although an action may 


ageravation are 
shown, the measure of damugea is the 
value of the goods with intcrest, as in 
trover.—SMITHIES v. UNIVERSAL SuP- 
PLY Co., LTp. (1904), 23 N. Z L. R. 
1090.—-N.Z. 

l. Loss of projits.|}—AUUGER v. COOK 
ano (1876), 39 U. C. R. 537.— 


m. Difference between goods seized 
rent due.|—After a tender the goods 
distrainecd (illegally so, in the first 
place) were sold by the bailiff :——Held : 
by reason of the illegal distress pltf. 
would be entitled to recover as damages 
the difference between the goods & the 
rent due; but, as the sale was after 
the tender, pltf. could recover the full 
value of the goods.—HOWELL  v. 
LISTOWEL RINK & Park Co. (1886), 
13 O. Kt. 476.— CAN. 

n. For wrongful d& 
& setzure.} —JOHNSTON v. DOMINION 
STEEL & [Ron Co. (1901), 21 C. L. T. 
311.—CAN. 

ie By public officer.}|—- WIN 
GaT v. JOUNSON (1908), 1 Sask. L. R. 
476; 9 W. LL. It. 293.—CAN. 

PB. Injury to credit & reputation.) 
—SEMPLE v. SAWYER-MASSEY CoO. 
(1910), 13 W. L. RR. 428.—CAN. 


q. Depreciation of goods.)—-In an 
action for trespass to goods the fact 
that they cannot be made as good as 
they were before the trespass is not a 

und for mola them worthless. 
Ni sack a case, if the goods still exist, 
the damages to which pltf. is entitled 


violent entry 


(Man.), [1918] 3 W. W. RR. 762.— CAN. 

r. Loss sustained by deprivation of 
use of goods.J}—Deft. seized & con- 
verted the guoods of pltf. before the 
latter was discharged as an insolvent : 
—Held; after his discharge pitf. 
might maintain eg to recover 
dumages for the loss he had sustained 
by being deprived of the use of his 
goods for the period between the com- 
nussion of the trespass & the assign- 
ment of his property to the provisional 
assignee.—-ASPINALL v. ARROTT (1837), 
Jo. & Car. 145; 11. L. R. 261.—IR. 

t. PETERS v. Joserm (1877), 
3 N, Z. Jw. N. Ss. 142.—-N.Z. 


PART III. SECT. 6, SUB-SECT. 1. 


501 i. Whether good defence.) — 
STEWART t. JARVIS (1868), 27 U. C. lh. 
467.—CAN. 

a. Justification under execution.) — 
A sheriff sued in trespass or trover for 
taking goods seized under execution 
can justify under the execution without 
showing the judgment.—CrRowk ov. 
aUee (N. S.) (1892), 21 S. C. KR. 342. 





b. Any valid ground.}—Trespass may 
be justified upon any valid ground, & 
that although some invalid reason may 
have been given at the time of the 
trespass. — DEDERIOK v. ASHDOWN 
(1888), 15 S, C, R. 227; 4 Man. L. R. 
139.—CAN. 

aa. Property delivered to avoid exe- 
cution.J—In trespass for taking hay, 
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Sect. 6.—Defences : Sub-sects. 1, 2 & 3.] 


society shall be discontinued, but belong to the 
committee for the time being in trust for the 
society’’?; & further stipulated that, until the 
dissolution of the society, every boat should be kept 
in good repair ‘‘ by the member to whom the same 
shall be allotted ; & at such dissolution the boats 
shall become the absolute property of the respec- 
tive persons to whom they shall have been al- 
lotted.” The rules also provided that if any 
member, ‘‘ after he shall have obtained a boat by 
allotment, shall make default in paying the 
remainder of his subscription money, forfeits, & 
interest, in respect of every share he may hold in 
this society, when due, it shall be lawful for the 
committee, without any notice whatever, to seize 
every such boat so allotted to such defaulter, 
& let out the same for hire, for the benefit of all 
the members of the society; & the defaulter 
shall not be entitled to resume the possession of, 
or use such boat, until the expiration of three 
calendar months after he shall have fully paid all 
subscriptions, forfeits, & interest due from him.” 
+» & member of the society, became the 
allottee of a boat, & subsequently sold it to A., his 
landlord, for a certain sum credited to W. in his 
rent, A. at the time not having notice of the 
nature of the title of W. who subsequently became 
a defaulter to the society, who thereupon seized 
the boat :—Held: the society was entitled to the 
boat as against W., & semble; the special facts 
might be given in evidence under a plea of not 
possessed to a declaration in trespass by A.— 
ATTWOOD v. Hitt (1852), 19 L. T. O. S. 353. 
506. »|}—BAGGALLEY v. DAVEY (1857), 29 
L. TT. O.S, 21), 





SUB-SECT. 2.—DISTRESS. 

507. Whether good defence—Unauthorised per- 
son acting as bailiff—Distress subsequently ratified.] 
—ANON. (1587), 2 Leon. 1963; Godb. 109; 74 
E.R. 473, 

Annotations :-—Consd. Wilson v. Tummon & Fretson (1843), 


L. J. 0. P. 306. Refd. Britton v. Cule (1697), 12 Mod. 
Rep. 175; Lucas v. Nockells (1833), 10 Bing. 157. 


508. —-— Stranger assisting bailiff.}|—-To trespass 
for entering a house & taking goods, deft. may plead, 
that he entered in aid of a bailiff, & took the goods 
of another.—TEMPLEMAN v. CASE (1711), 10 Mod. 
Rep. 24; 88 E. R. 608. 

5 Distress irregular—Irregularity in form 
only.|-—-’Trespass will not lie for an irregular dis- 
tress, where the irregularity complained of, is not 
in itself an act of trespass, but consists merely in 
the omission of some of the forms required in con- 
ducting the distress :—such as procuring goods 
to be appraised before they are sold. The true 
construction of the provision in Distress for Rent 
Act, 1738 (c. 19), 8. 19, that the party may recover 





which pltf. claimed to have been 
delivered to him by deft. in payment 
of a debt:—Held: evidence was 
admissible on the part of deft., to 
show that the hay was delivered to 
pitf. in order to prevent its beln 
seized on execution against detft., 
that no property was intended to pass 
to plitf.— KNOWLES v, ADAMS (1863), 
10 N. B. R, (6 All.) 445.—CAN, 
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514i. Whether good defence.}—Re- 
Pee lies by the owner of land for 
immber cut upon & taken away from 
it; & the proceedings will not be set 
aside, although the party taking tho 
timber claims title to the land on which 





514 if. 
to pay for it, 


consent of 


171.—-CAN. 
514 fil. 





it was cut.—LYoONs v. GORAM (1831), 
N. B. Dig. 685.—CAN. 


-}~—An admission by deft. 
that he had killed 


action of trespass for taking the ox, 
there being some evidence that the 
ox had been worked b 

Itf.’°3 agent.—-BRANSFIELD 
v. BISHOP {1836), 2N. 


.}—In trespass against a 
poqua sree for seizure 
pitf.’s borse, deft., in justifying the 
act, because pltf. had not paid him 
the damages awarded according to the 
statute, must show that he was in a 
position to claim such damages, & sct 


TRESPASS. 


a compensation for the special damage he sustains 
by an irregular distress ‘‘ in an action of trespass 
or on the case ”’ is, that he must bring trespass, if 
the irregularity be in the nature of an act of tres- 
pass, & case, if it be in itself the subject matter of 
an action on the case.—MESSING v, KEMBLE 
(1809), 2 Camp. 115; 170 E. R. 1099, N. P. 

_—— ——.| — See, also, PUBLIC 
AUTHORITIES, Vol. XX XVIII., p. 87, No. 6386. 
Illegal, irregular & excessive se higeF ae 
See CORPORATIONS, Vol. XIII., P 337, No. 760; 
Distress, Vol. XVIII., pp. 392, 393, 410~412, 
Nos. 1338-1346, 1503-1527; Poor Law, Vol. 
XXXVII., p. 215, No. 106. 

510. Distress damage feasant.)—In tres- 
pass vi ef armis for taking pltf.’s goods in Dale, 
deft. cannot plead in justification gencrally, that 
the place where is his freehold, & that the goods 
were there damage feasant.—IELWIs v. LOMBE 
(1704), 6 Mod. Rep. 117; 87 BE. R. 8753; sub nom. 
HEtLvtis v. Lams, 2 Salk. 453. 


Annotations :—Reid. Lambert ». Stroother (1740), Willes, 
218: Martin v. Kesterton (1776), 2 Win. Bl. 1089. 


511. .|—ANON. (1709), 2 Salk. 643 ; 


91 KH. R. 542. 
Annotation :—N.F. Taylor v. Eastwood (1801), 1 East, 212. 


512. (aes trespass for taking & 
driving pltf.’s cattle, to which there was justifica- 
tion that deft. was lawfully possessed of a certain 
close, & that he took the cattle there damage 
feasant pitf. may specially reply title in another, 
by whose command he entered, etc., & it does not 
viliate the replication that it unnecessarily 
procecded farther to give colour to deft.—TAYLOR 
v. EAStTwoop (1801), 1 East, 212; 102 E.R. 83. 

Sa :—Mentd. Richards v. Fry (1838), 7 L. J. Q. B. 


J—See, also, DistREss, Vol. XVIII., 
pp. 436, 437, 442-444, Nos. 1730-1744, 1793-1813. 

513. Seizure of goods already distrained.}— 
Defts., as overseers of the poor, distrained the goods 
of a party for poor’s rates, under a warrant of a 
magistrate, such goods having been eaters 
distrained by the landlord for rent, whose baili 
remained in possession. The magistrate at the 
time of granting the warrant, told the overseers 
not to distrain any property which might have 
been previously distrained for rent :—Leld: 
the overseers were not entitled to the protection 
of Constables Protection Act, 1751 (c. 44), s. 8; 
& therefore, the landlord might maintain trespass 
against them, without a previous demand of the 
perusal & copy of the warrant.—KAy v. GRACE 
(1831), 5 Moo. & P. 140; 1 Nev. & M. M. C. 231 ; 
sub nom. Kay v. GROVER, 7 Bing. 312; 9 Iu. J. 
O.8S.C.P.112; 131 E. R. 120. 

514, ———.]—A plea in trespass for breaking & 
entering a messuage & seizing goods justified under 
a distress for rent due to deft. from A. B. The 
plea was held to be sufficient without giving 
express colour to pltf., as deft. did not claim a 
































out in bis plea the existence of ali 
those facts from which his right 
arises.—BROWN v. WILLIAMS (18438), 
60. 8. 656.—CAN. 

614 iv. .}—It is a good plea to a 
declaration in trespass for taking goods, 
that the goods were distrained for 
rent, & not being replevied within 
five days were appraised, & after such 
appraisement kept & detained in 
satisfaction of the rent.—ROGERS v. 
BUNTIN ‘deel 4N. B. R. (2 Kerr) 
230.—CA e 


Itf.’s ox & ought 





not support an 


deft... by 
B. R. (Ber.) 


& selling Vv. ——.}+—CAMPBELL V.WHEELER 


514 
(1868), 12 N. B. li. (1 Han.) 269.— 
CAN. 

514 vi. ——.J— Lona v. MONcK 
(1872), 22 C. P. 387.—CAN. 


Parr JI].—TreEspass to Goons. 


possessory title.—GHisLIN v. GREGORY (1848), 
11L. T. O. 8. 124. 

Distress for one cause—Justification for another.] 
—See Distress, Vol. XVII., p. 388, Nos. 725-730. 

Payment of excessive sum demanded as damages 
——Whether recoverable in action for money had & 
received.|—-See Distress, Vol. XVIII., p. 448, 
Nos. 1845-1847, 


SUB-sECT. 3.—-EXECUTION. 

515. Whether good defence.|—When an action 
of trespass is brought for the taking of goods, how 
far deft. may be allowed to prove a title to those 
goods under an execution, notwithstanding he has 
pleaded the general issue.—BANGHAN v. LOTIIER 
(1734), 2 Barn. K. B. 452; 94 FB. FR. 613. 

516. Goods seized by bailiff- Action against 
sheriff.|——Trespass does not lie against a sheriff 
to recover damages for the seizure of property 
by his bailiff, under a writ of levari facias issued on 
a suit in the county ct., because the sheriff is, in 
such case, a judicial & not a ministerial officer.— 
TINSLEY v. NASSAU (1827), 2 C. & P. 582; Mood. 
& M. 52; 172 EB. R. 265, N. P. 

Annotations :—Folld. Tunno v. Morris (1835), 2 Cr. M. & TR. 
298. Refd. Pitcher v. King (1838),1 Per. & Dav. 297; 
Bradley rv. Carr (1841), 3 Man. & G. 221; Houldon vw. 
Snuith (1850), 7 State Tr. N. 8S. 1039. 

517. -—— .|-- Trespass is not maintain- 
able against a sheriff, for the acts of the bailiff, 
in executing process on a judgment in the county 
ct.—TUNNO v. MORRIS (1835), 2 Cr. M. & R. 298 ; 
1 Gale, 259; 5 Tyr. 949; 4 L. J. Ex. 234; 150 
K. R. 129. 

Annotation :—Distd. Houldon v. Smith (1850), 14 Q. B. 841. 

.]|—See, also, EXECUTION, Vol. 

XXI., p. 546, No. 1210, 

518. Action against judicial officer.|— 
The steward of a court baron is a judicial officer ; 
& trespass will not lie against him where his 
bailiff by mistake took the goods of B. under a 
precept commanding him to take in execution the 
goods of A.—HOLRoyYD v. BREARE (1819), 2 B. & 
Ald. 473; 106 F. R. 4389. 

Annotations :-—Apld. Tinslev ». Nassau (1827), Mood. & M. 
62; Tunno v. Morris (1835), 2 Cr. M. & HR. 298. Folld. 
Bradley v. Carr (1841), 3 Man. & G. 221. Distd. Houlden 
v Smith (1850), 14 Q. B. 841. Refd. 7e Yarrington, 
Rawes v. Rawes (1836), 5 L. J. Ch. 114; Sterry vr. Clifton 
(1850), 9 C. B. 110; Gelen v, Hall (1857), 2 Hl. & N. 379. 
519. —— .|—The steward of a ct. 

baron is a judicial officer, & is not liable for the 

acts of the regular bailiffs of the ct., in executing 
the process of the ct. 

But where the steward issued an attachment to 
compel deft.’s appearance, addressed to special 
bailiffs, nominated by the party who sued out the 
process, & who gave the steward an indemnity to 
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514 vil. ———.]—HAaLLEerr v. WILMOT 
bac (1876), 40 U. GC. RR. 263.— 


514 viii. —-—. 
(1888), 26 N, B. lt. 118.— CA 


614 ix. -)—A plea justifying a 
trespass on the ground of its having 





615 ii. -—~—.]—After the commence- 
ment of an action in the Supreme Ct. 
pit? claim was settled, but, in 

}— DALE 1. O'BRIEN gnorance of the settlement, pltf.’s 
N. solr. signed judgment & issued execu- 
tion, under which debtor’s goods were 
seized, but not sold :—Held: an action 
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protect him from the consequence of any mis- 
conduct of the bailiffs :—H eld : he was liable for 
their act, in wrongfully seizing the goods of athird 
arty.— BRADLEY v. CARR (1841), 3 Man. & G. 
21; 3 Scott, N. R. 521; 11L.J.C. P. 22; 133 
KB. R. 1123. 
Annotation :— Refd. Sterry v. Clifton (1850), 9 C. B. 110. 
520. Action against execution creditor.} 
—Where pltf. in the county ct. obtained a judg- 
ment, & execution was issued & a levy made by 
the bailiff of the ct., who seized the goods of 
Itf. in the action, who thereupon brought a suit 
or the trespass against pltf. in the action in the 
county ct. :—Held: the act was that of the officer 
of the ct., & the action, if maintainable at all, 
could only be sustained against such officer.— 
BrYANT v. TIATTON (1848), Cox, M. & H. 179; 10 
L. T. O. S. 445, N. P.; subsequent proceedings, 11 


L. T. O. S. 87. 
.|\—Deft. obtained a judg- 








521. 
ment in the county ct. against J., a brother of pitf. 
& a warrant of execution having issued to take 
J.’s goods, deft. by letter, informed the bailiff of 
the ct. that he ‘‘ had reason to believe in the 
possibility of a third person claiming the goods, 
etc. at the address given on the back of the execu- 
tion. Ile would, however, contest any claim that 
might be made, & he desired that the oflicer who 
levied would not in any way be deterred from 
putting the warrant in force, by reason of any 
party setting up a claim.’’ The warrant was 
accordingly executed at pltf.’s house, which was the 
address given on the writ, & certain goods of pltf. 
were seized as well as those belonging to J. An 
action was then brought by pltf. to recover 
damages from deft. for the trespass to his house & 
goods. At the trial several objections were taken 
by deft.’s counsel, & the judge nonsuited pltf. 
with leave to move on all the points taken :— 
Held: the nonsuit was perfectly correct. The 
letter to the bailiff did not necessarily make deft. 
liable to an action. It contained no express 
authority to seize the specific goods that were 
seized, but was simply a direction to the officer 
not to be prevented by any adverse claim from 
seizing goods that were liable to seizure ; or, in 
other words, to do his duty. Deft. therefore, as 
execution creditor, was not personally responsible 
for the wrongful act of the officer.—CRONSHAW v. 
CHAPMAN (1862), 711. &N.911; 31L. J. Ex. 277; 
6L. T. 54; 10 W. R. 323; 158 BK. R. 738. 

522. Process in inferior court.]—Where it 
is the regular course of proceeding of an inferior 
ct., on a verdict being found therein, for the judges 
of the ct. to issue execution for the debt in case of 
non-payment, & levy the amount, the fact of 
pitf.’s bringing his plaint in the inferior ct., & not 
countermanding the execution, renders him lable 


























§20 i. Action against 
erecution creditor.|—MURPHY v. GOLD- 
MAN (1886), 7 N.S. W. L. R. (L.) 334 ; 
3N.S. W. W. N. 23.—AUS. 





520 ii. —— ——-—~,]—OSHORNE 
o. ROBISON (1886), 7 N.S. W. LR. 


been committed in taking a distress 

is bad, if it does not aver compliance 

wee ae pyrements of 9 a 10 
ie Bs -—NAUGHTON v. 

(1867), 15 W. R. 995.— IR. : a 
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515i. Whether good defence.}—Tres- 
pass will not lie against a person who 
pete pederrneed Decors the po 
ecution on a ju ent ad- 

mitted to be valid & satisfied, & the 
Nonre Hue pit eg age Vea ae 
v. LIZaRs CPHERSON 

(1876), 39 U. C. R. 215.—CAN ™ 


for trespass was not maintainable, the 
rocess being valid & subsisting at 
he time it was acted upon.— ROGERS 
v. STAVELY (circa 1870), Mac. 437.— 


5161. Goods seized by bailiff — 
Action against sheriff.}—-VON MEYER 
v. TAYLOR (1874), 12 N.S. W.8.C. R. 
(L.) 252.—AUS. 

516 ii. ——- ——.}—Swi v. 
SHERIFF, Cass. Dig. 2nd ed., 142.— 
CAN. 


616 iit. ——— —— .}-—CROWE v. 
SE (N. 8.) (1892), 21 8. Cc. R. 342, 








erect 


(L.) 193; 2 N. S&S. W. W. N. 90.—- 
AUS, 


520 iii. ———- ——— -—-..]}--Fox vv. 
ASHWIN reba 8 N.S. W. L. R. (L.) 
384 > 4 e 5. V. WwW. N. 78.—AUS. 

620 iv. -——-~ ——- ———.} KERNS v. 

520 v. —— ——.]— Where 





judgment is signed a day too soon & 
execution issued, & the goods of deft, 
seized, an action for trespass will lio 
against ate & his solr. upon the 
judgment & execution being set aside. 
aan aD GRUT (circa 1868), Mac. 
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Sect. 6.—Defences: Sub-sects. 3, 4, 5 & 6.] 


in trespass for the seizure, unless he justify under 

the process of the inferior ct.—Coomur v. LATHAM 

(1847), 16 M. & W. 713; 16 L. J. Ex. 175; 153 

HK. R. 1377. 

523. Irregular execution.) — Justices 
authorised by an Act of Parliament to proceed by 
warrant in execution, to enforce payment of rent 
to a co. for gas supplied by that co., ought not to 
do so without a previous summons to the party 
against whom the warrant is to be issued. 

Persons applying under such a statute for a 
warrant, & who by themselves or their officer 
afterwards exccute it, cannot sect up the warrant 
as their justification, in an action of trespass 
brought against them by the party whose goods 
have been seized under it.—PAINTER v. LIVERPOOL 
Oi, Gas Liaut Co. (1836), 3 Ad. & El. 433; 2 
Har. & W. 233; 6 Nev. & M. K. B. 736; 5 J. J. 
M.C. 108; 111 E.R. 478. 

Annotations :—Refd. Morrell v. Martin (1841), 3 Man. & G. 
5813; Ite Hammersmith Rent charge (1849), 4 Exch. 87 ; 
Hammond v, Bendysho (res): 13 Q. B. 869; Bessell 
® Wilson (1853), 20 L. T. O. 8S. 2333 Labalmondiere v. 
Frost (1859), 5 Jur. N.S. 7893; Cronmire ». MacColla 

(1893), 9 T. L. R. 549. Mentd. Attwood v. Julliffe (1818), 

10 L. T. O. S. 392. 

Execution against man cohabiting with 

woman — Seizure of woman’s_ goods.| —- Sec 

IeXECUTION, Vol. XXI., p. 500, No. 750. 

Seizure under writ of extent—Writ subse- 

quently set aside.|—See CROWN PRACTICE, Vol. 

XVI., p. 228, No. 199. 

Seizure of goods of bankrupt.| — Sce 

BANKRUPTCY, Vol. V., p. 825, Nos. 7009, 7010. 

Seizure of goods sold by debtor—Sale 

to defraud creditors.|-—See ExrEcUTION, Vol. XXI1., 

p. 517, No. 931. 

Seizure of goods let to debtor.] — Sce 

EXECUTION, Vol. XX1., p. 501, No. 756. 

524, —--~ Seizure of mortgaged goods.]—Whoere 
«a mtge. decd embraces all present & future 
property on the premises mortgaged, & under an 
execution against the tenant, certain fixtures are 
sold: qu.: whether, without proof that they 
existed before the dates of the mtge., the mtgee. 
can maintain trespass against the sheriff for selling 
& removing them.—Anon. (1846), 8 L. T. O. S. 
3213; subsequent proceedings, sub nom. Biaas v. 
LAUNIE (1847), 8 L. T. O. S. 347. 

525. ———.|—In trespass for scizing pltf.’s 
goods. deft. pleaded a judgment recovered by C. 
against F., & a fi. fa. sued out thereon, directed to 
deft. as sheriff, commanding him to levy on the 
goods of F., by virtue of which deft. seized & took 
in execution ‘‘ the goods & chattels of F.,” quae 
est eadem :-—I1eld : bad on demurrer.—JIARRISON v. 
Dixon (1843), 12 M. & W. 142; 1 Dow. & I. 454 ; 
13 I. J. Hx. 247; 2L. 7.0.8. 151; 152 E.R. 
1145. 

Annotation :—Refd. Jones v. Chapman (1818), 2 Exch. 803. 

-|—See, also, County Courts, Vol. XIII., 

p. 453, Nos. 36-42. 


























SUB-SECT. 4.—PROTECTION OF PROPERTY. 

526. Protection of landlord’s goods—Where 
fraudulently removed by tenant.J)—FIETCHER v. 
MARILLIER, No. 355, andle. 

527. Protection of deceased relative’s goods— 
Reasonable precautions.|—A near relative of 


PART III. SECT. 


TRESPASS. 


deceased person being in the house at the death, 
removed some jewelry of deccased from one room 
to another. The exor. having brought trespass for 
this asportation, the jury found that deft. removed 
the goods bond fide for their preservation :—Held : 
this was no answer to the action. Semble: if 
deft. had proved not merely that the interference 
was made bonéi fide for the preservation of the goods, 
but that it was reasonably necessary, & that it 
was carried out in a reasonable manner, this 
would have constituted a good defence.—KIRK 
v. GREGORY (1876), 1 Ex. D. 55; 45 L. J. Q. B. 
186; 34 L. T. 488; 24 W. R. 614. 


Annotations :—Distd. Kirby v. Chessum (1913), 30 T. L. h. 
15. Refd. Cope vr. Sharpe (No. 2), [1912] 1 K. B. 496. 


528. Intervention to prevent destruction of pro- 
perty.]|—-ANoN. (1506), Keil. 88; 72 BE. R. 251. 

529. ——.]—Corr v. SHARPE (No. 2), No. 361, 
ante. 

530. Intervention to prevent interference by 
stranger.|—The only ground upon which the 
authority of a servant is traversable in an action 
of trespass, is, the protection of the person or 
property of a party from the officious & wanton 
interference of a stranger, where the principal might 
have been willing to waive his right.—DOBREH v. 
NAPIER (1836), 2 Bing. N. C. 781; 3 State Tr. 
N.S. 621; 2 Hodg. 84; 3 Scott, 201; 5L. J.C. P. 
273; 132 BK. 1. 30). 

Annotations :-—Refd. Ryan v. Clark (1849), 14 Q. B. 65. 
Mentd. kt. v. Leslie (1860), 8 Cox, C. C. 269; Phillips v. 
Fyre (1870), L. R. 6 Q. B. 1; Tho M. Moxham (1875), 1 
P. I. 43: Companhia de Mocambique v. British South 
Africa Co., De Sousa v. Same, [1892] 2 Q. B. 358; Carr v. 
Fracis, Times, [1902] A. C. 176. 

Trespass to animals.}|—Sec ANIMALS, Vol. II., 
pp. 214-217, Nos. 95-125. 


Sub-secr. 5.—DPLAINTLIFF’S WRONGFUL ACY. 

531. Intermixture with goods of defendant— 
Goods indistinguishable.] --ANoN. (15094), Poph. 
38; 79 E.R. 1156. 

532. ——— -J—Warbkb v. AEYRE (1615), 2 
Bulst. 323; Cro. Jac. 366; 80 KE. li. 1157; sub 
nom. WARD v. EIRES, 1 Roll. Rep. 133. 
Annotations : ~Consd. Leeds v. Amherst (1850), 20 Beav. 

ae Parris Spence v. Union Marine Insce. (1868), L. BR. 

533. Removal of goods placed in defendant’s 
vessel by plaintiff.;—ANon. (1610), 1 Bulst. 96; 
80 E. R. 794. 

534. Right exceeded by plaintiff—Goods removed 
to abate excess.|—In trespass for cutting lines of 
pltf. & throwing down linen thereon hanging ; 
deft. pleaded that he was possessed of a close, & 
because the linen was wrongfully in & upon the 
close he removed it. Replication that J. G. 
being seised in fee of the close & of a messuage, 
with the appurtenances contiguous to it, by lease 
& release conveyed to W. H. the messuage & all 
the easements, liberties privileges, ctc., to the said 
messuage belonging or therewith then or late 
used, etc.; that before & at the time of such 
conveyance, the tenants & occupiers of the 
messuage used the easement, etc., of fastening 
ropes to the said messuage, & across the close to a 
wall in the said close, in order to hang linen thereon, 
& of hanging linen thereon to dry, as often as they 
had occasion so to do, at their free will & pleasure, 
& that pltf., being tenant to W. H., of the said 
messuage did put up the lines, etc. Rejoinder 





6, SUB-SEOT. 5. 


5311. Intermixture with goods of defendant—Goods indistinguishable.}—LawRIn v. RATHBUN (1876), 38 U. Cc. I. 


255.—CAN. 


d. Breaking open stable door to recover horsc.|—DILLMAN v. Simpson (N. 8.) (1006), 2 E. L. R. 105.—CAN, 


Part IIT.—TreEspass to Goops. 


took issue on the right as alleged in the replica- 
tion :—Held: proof of a privilege for the tenants 
to hang lines across the yard, for the purpose of 
drying the linen of their own families only, did not 
support the alleged right.—DREWELL v. TOWLER 
(1832), 3 B. & Ad. 7385; 1L. J. K. B. 228; 110 
K). R. 268. 

sa als :—Mentd. Moody v. Steggles (1879), 12 Ch. D. 


Publication of libellous picture—Destruction of 
ee nee IaBEL, Vol. XXXII, p. 11, 
0. 


SuB-siecT. 6.—LEGAL RIGHT. 


535. Whether good defence—Act of state.|— 
er ina v. TOKELY (1626), Lat. 188; 82 E. R. 
339. 

536. Lawful prize.] —To trespass for 
taking a ship, a plea that deft. was the captain of 
aman of war, & that he took her on the high seas 
as a prize, & carried her into a port abroad, where 
she was condemned in the Admlty. Ct. as prize, 
is no justification ; for it docs not appear that she 
was lawful prize ; or before whose ct., or by what 
judge she was condemned.—BEAKE v. TYRRELL 
(1688), 1 Show. 6; Carth. 31; Comb. 120; Ilolt, 
K. B. 47; 89 KE. R. 4113; sub nom. BRAK v. 
THYRWHIT, 3 Mod. Rep. 194. 

Annotation :—Mentd. Omychund 2. Barker (1744). 1 Atk. 21. 

.|—See, also, CONFLICT OF LAWS, 

Vol. XI., pp. 412, 413, Nos. 796, 798. 

37. —-— Goods taken in satisfaction of tolls.] — 
Deft. justifies for tolls & need not say he gave 
notice how much the toll was.—MorGan v. 
SKINNER (1722), Bunb. 114; 145 BE. R. 615. 

5388. -—— Goods taken in satisfaction of penalty 
on conviction—Conviction quashed.|—FrLTHAm 
v. TERRY (OR TYRREL) (1773), Lofft, 207; 98 
K. R. 618. 

Annotations :—Distd. Lindon ». Hooper (1776), 1 Cowp. 
414; Birch v. Wright (1786), 1 Term Rep. 378. Refd. 
Bennett v. Francis (1801), 2 Bos. & P. 550; ‘Thurston ev. 
Mills (1812), 16 East, 254, 

Goods taken in satisfaction of tithes.)— 

See JIicCLESIASTICAL Law, Vol. XIX., p. 247, 

No. 304. 

539. Goods seized by revenue officers.]--— 
In trespass for taking a portfolio & drawings, 
deft. & officer of the Customs, may justify seizure 
by showjng that the portfolio contained drawings 
liable to seizure for non-payment of duty, which 
pltf. was in the act of carrying ashore out of a 
foreign packet; though the scizure was in fact 
made not as a forfeiture but for the purpose of 
examination; & though the articles seized were 
in fact returned after being examined; & no 
demand of them had been made before the 
seizure. Semble: if pltf. had sued for the assault, 
deft. could not have justified without showing 
either a previous demand or some circumstance 
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e. Whether good defence—Goods in 
Glaintfs" possession as bailees. |—-GREAT 

ESTERN Ry. Co. v. MCIEWAN (1869), 
28 U. C. R. 528.—CAN. a 

a; Gooda in custodia legis.— 
MINAKER v. BOWER (1885), 2 Man. 
L. R. 265.—CAN, 











. : open door. 
sqbiens, Soptiaa (oi, Bh WE 
408; 4 0. L. R. 400: bw. wok men took the piano away. 
491.—CAN. 
h. -] — Pitf., a music 
teacher, purchased a piano for $610 the parties, 
at an auction, & brought it to her illegal & the dam 


studio. Tight years previously deft. 


co. sold the piano to A. on a lien note, 


& after being with A. for some years Co., Ltp. & 


was taken from his house & eventually 
came into the hands of the auctioneer. 
Shortly after pltf. purchased, there 
being still due $365 on the Hen note, 
bailiff, under a warrant issued by 
deft. co., proceeded to pltf.’s studio & 
after being refused entry. forced his 
way in while a pupil was entering the 
He then forcibly moved 
pltf. away from the piano, & with his 


action for forcible entry trespass & 
personal injuries :—Held: there being 
no contractual relationship betwecn 
the forcible entry was 


trial Judge were in 
justifiable—BENNETT v. KENT PIANO 
Bovrqur 
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to warrant the use of force in the first instance.— 
DE GONDOUIN v. LEWIS (1839), 10 Ad. & El. 117; 
2 Per. & Dav. 283; 9L.J.Q. B. 148; 3 Jur. 1168 ; 
113 BK. R. 45. 

.]|—See, also, REVENUE, Vol. XX XIX., 
pp. 223, 306, Nos. 30-41, 828. 

540. Animals seized for non-payment of 
debt.|—T'o trespass for taking a mare, a justifica- 
tion under the Jord of a manor, stating that he & 
all those, etc., semper habuerant curiam legalem for 
the manor, etc., & that the taking was by process 
from the ct. is good.—-LAmB v. MILLs (1694), 4 
Mod. Rep. 377; Holt, K. B. 554; Skin. 587; 87 
EK. R. 453. 

Banos :—Mentd. Fisher v. Magnay (1843) 5 Man. & (i. 











- Agistment.]-—See ANImALS, Vol. II., 
p. 254, No. 358. 

541. Removal of goods unlawfully on Jand.| 
—Commoncer cannot justify dispersing fern ashes 
burnt by a stranger. ; 

If pltf. did him any damage he has his action 
(per CUR.).—-WOADSON v. NAWTON (1727), 2 Stra. 
7773; 93 H.R. 842. 


Annotations :—Consd. Rackham v. aly ey 3  Wils. 
332. Refd. De la Warr v. Miles (1880), 49 L. J. Ch. 476. 


542. }—A defence to an action of 
trespass for destroying a machine, that it was on 
deft.’s ground without his licence, & that it was 
injured in removing it, must be specially pleaded. 
A man is liable in trespass, on the general issue, for 
the injury done to the machine in such removal 
by himself, with his assistants.— PAGE v. RATTCLIFF 
(1832), 1 L. J.C. P. 57. 

543. —-— .|--Pltf. was the owner of a 
house & garden adjoining a passage which was the 
property of defts. Beneath the surface of the 
passage was a pipe which by reason of the fact 
that it received the drainage of more than one 
building, was a sewer within Public Health Act, 
1875 (c. 55) DPItf. for the purpose of draining 
his house, carried a pipe through his garden, & 
the local authority, at his request, placed a pipe 
in the soil of the passage to connect pltf.’s drain 
with the sewer. Defts. removed the connecting 
pipe from the passage, & pltf. sued them for tres- 
pass in so doing:—Held: although pltf. was 
entitled under Public Health Act, 1875 (c. 55), 
s. 21, to connect his drains with the sewers of the 
local authority, neither pltf. nor the local authority 
had any right to place the connecting pipe in deft.’s 
land, & the action, therefore, failed.—Woop v. 
BALING TENANTS, Lrp., [1907] 2 K. B. 390; 76 
L. J. K. B. 764; 97 L. T. 520; 71 5. P. 450; 5 
L. G. R. 1055. 

Annotation :—Distd. Grant v. Derwent, [1928] Ch. 902. 

544, Removal of obstruction.]--SLATER %. 
SWANN, No. 439, ante. 

Goods removed by constable—Not covered 
by warrant.|—See CriminaAL Law, Vol. XIV., 
p. 190, No. 1700. 




















B. C. R. 465.—CAN. 

k. ——- Su eal of eu a 
export bait fishes.J--HANN Vv, SULLI- 
ve (1894), 7 Nfld. L. R. 826.—NFLD. 


1. Legal warrant.}—Deft. broke 
into & entered pltf.’s premises, not 
being within a mile of any mine or 
mining works, & seized & destroyed 
intoxicating liquors found thereon. 
Pitf. brought an action of trespass, & 
doft. justified under a warrant com- 
manding him to seize all the liquors 
found or to be found by bim on the 
premises. Verdict for deft, sect aside. 
—HEAD vt, PUTNAM (1879), 138 N.S. TR 
(1 KK. & G.) 16.— CAN. 

m. ~~ ——, J—GRAHAM ¥, MS LACH= 
LAN (1853), 1 W. Nn. 536.—SCOT. 





In an 


es given by the 
he circumstances 





(1921), 29 
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Sect. 6.—Defences: Sub-sects. 7, 8, 9 & 10. 


Part IV. Sect. 1: Sub-sects. 1&2, A, (a).] 


SUB-SECT. ¥.—CLAIM OF POSSESSION BY 
DEFENDANT. 

545. Goods taken by executor.]|—-ANOoN. (1467), 
Y. B. 7 Edw. 6, fo. 3, pl. 9. 

546. Trespass by servant to master’s goods.|]— 
Buioss v. HOLMAN (1587), Owen, 52; Gouldsb. 66 ; 
74 H. R. 893; subsequent proceedings, sub nom. 
BLossn’s CASE, Gouldsb. 72. 

547. Goods seized by grantee of bill of sale.|— 
The grantee of a bill of sale, given by way of 
security for the payment of money, seized the 
goods on default by the grantor in payment of 
an instalment due under the deed. At the expira- 
tion of five days from the seizure the grantee 
began to remove the goods, & the grantor then 
tendered the amount due for debt, interest & 
expenses. The grantee refused to accept the 
tender, & the grantor brought an action, claiming 
in trespass for damages for removal of the goods, 
& for injury to them in the course of removal, & 
further, claiming to redeem :—Held: the action 
of trespass would not lie, as at the time of the 
removal of the goods the property in & the right 
to possession of the goods were in the grantee, & 
the grantor was only entitled to redeem on pay- 
ment of the debt, interest & expenses, & the costs 
arising from the claim to redeem. 

Pitf. in an action of trespass must at the time 
of the trespass have the present possession of the 
goods, either actual or constructive, or a legal 
right to the immediate possession (LORD ESHER, 
M.R.).—JOHNSON v. DIPROSE, [1893] 1 Q. B. 512; 
62 L. J. Q. B. 291; 68 L. T. 4853; 57 J. P. 617; 
41 W. R. 371; 9 T. L. R. 266; 37 Sol. Jo. 267 ; 
4 R. 291, C. A. 

Annotation -—Refd. He Wood kx p. Woolfe, {1894} 1 Q. B. 


SUB-SECT. 8.—JUS TERTII. 

548. Whether good defence.|—In trespass for 
seizing goods, in the possession & apparent owner- 
ship of plitf., deft. cannot set up the title of a third 
person to defeat the action.— NELSON v, CHERRILL 
(1832), 8 Bing. 316; 1 Moo. & S. 452; 141L, J. 
©. P. 95; 131 EG. BR. 415. 

549. ———.|—-In trespass, on pleas of (a) not 
guilty, & (6) that the goods were not the goods 
of pltf., & issues thereon, deft. cannot sect up 
property in a stranger, under whom he does not 
justify, in answer to pltf.’s possession.—CARTER 
v. JOHNSON (1839), 2 Mood. & R. 263, N. P. 

550. .|—It is not disputed that the jus 
terlai cannot be set up as a defence to an action 
of trespass for disturbing the possession. In 
this respect I see no difference between trespass & 
trover (LORD CAMPBELL, C.J.).—JEFFRIES v. 
GREAT WESTERN Ry. Co. (1856), 5 BE. & B. 802; 
25L.J.Q.B.107; 261L. T.0.S. 214; 2 Jur.N.S. 


PART III. SECT. 6, SUB-SECT. 7. 

n. No demand by plaintiff & refusal 
by rh og TUFFTS v. MOTTASHED 
(1879), 29 C. P. 629.—CAN. 

0. Sale by gir PET tnegeie by aon 





time of the seizure & sale the horse 
ong Lie in a ol nae ey ee given 
e 


ha not set up te right of 
mtgee. as a defence.—MOMARTIN v. 
HURLBURT (1877), 2 A. R. 146.—CAN. 


TRESPASS. 


230; 119 E. lt. 680; se JEFFRIES v. SOUTH 
WESTERN ae ae A W. R. 2 


Annotations :—¥F Baggal ey v. Davey (1857), 29 L. T. 
O. S. 211. co ‘Th inkfeld, [ive Nae 42; Glenwood 
umber Co. v. a *, (1904) A Refd. Freshney 


- Wells (1857 
Co. v. Nation 


ie0: tern Construction 
test 0. a Somnidt, erhT A.C. 197. 


SuB-sEctT. 9.—LEAVE AND LICENCE. 

551. Whether good defence.|—If trespass for 
taking & selling pltf.’s goods be brought against. 
two persons, & the one suffers judgment to go by 
default, & the other justifies the taking on a dis- 
tress for rent by command of his co-deft., & 
the selling by the licence of pltf., & issue be taken 
on the licence, & found for deft., the judgment 
suffered by default shall be arrested.—BIaas v, 
GREENFIELD & BENGER (1724), 8 Mod. Rep. 217 ; 
88 E. R. 155. 

552. Consent of plaintiff’s agent.] — A 
man who takes possession of a ship by the consent 
of pltf.’s agent, not liable to an action of trespass.— 
MILEs v. Dawson (1795), as reported in Peake, 
Add. Cas. 54; 170 FE. R. 192, N. P. 


Annotations :—Mentd. Amey v. Long Gate By 9 Fast, 473; 
Doe d. Egremont v. Date (1842), 11 . B. 220. 


553. Consent obtained by raistenreacHiiaione 
—Under a plea of leave & licence to an action 
of trespass for taking pltf.’s goods, it was proved 
that pltf.’s father having become bkpt. pltf., upon 
examination, was told by the comr., incorrectly, 
that the goods belonged to his father ; whereupon 
pltf. said he would give them up. Deft. was 
present, but it did not appear he had heard what 
the comr. said. The jury having been directed 
to consider whether pltf.’s consent was obtained 
by an untrue representation, without any question 
being put as to deft.’s participation in such 
representation, & a verdict having been found for 
pltf., the ct. granted a new trial.—ROPER v. 
HARPER (1837), 4 Bing. N. C. 20; 5 Scott, 250 ; 
1 Jur. 800 ; 132 EB. R. 696. 

554. Clause in tenancy agreement.| 
KAVANAGH v. GUDGE, No. 337, ante. 

In respect to trespass to land.|—See Part IT., 
Sect. 6, sub-sect. 3, ante. 

















SUB-SECT. 10.—OTHER CASES. 

555. Tender of amends.]|—-Amends not pleadable 
to a voluntary trespass.— BAILEE v. VIVASH (1728), 
1 Stra. 549; 93 E. R. 692. 

Inevitable accident.|—See ANIMALS, Vol. II., 
p. 232, Nos. 210-212. - 

Trespass by contractor.|—See MASTER & SER- 
VANT, Vol. XXXIV., pp. 159, 160, No. 1247. 

556. Judgment recovered ‘in replevin.]—G1sns 
v. CRUIKSHANK, No. 84, ante. 

Approvement of common—Animals of com- 
moners driven off.|—-See Commons, Vol, XJ, p. 44, 
No. 616. 


PART III. SECT. 6, SUB-SECT. 10. 
p. Statutory ge. .]— Where a 

claim for goo was brought peor 

the comrs. of customs, under 4 Geo. 

c. 11, & they restored the property 

to claimant, without any trial or 


deft. 
the 


tiff who sale. a 
548 iii, ——.] — RUTHERFORD v, verdict passing upon the matter, but 
oe age (dB a NB eG Grinve (1858), 4 Nid. Le BR. 61— gavo a certificate to the officer who 
. NFLD. ad seized that there was a probable 


PART III. SECT. 6, SUB-SECT. 8. 

548 1. Whether good defence.) —~ 
O’CALLAGHAN COWAN (1877), 41 
U. C. R. 272.— CAN. 

548 ii. .}—-In an action against 
a division ct. bailiff for selling under 
execution a horse which pitf. claimed 
to be exempt, it appeared that at the 





PART III. SECT. 6, SUB-SECT. J. 
6511. Whether good defence.|--LUNN ¥. 
ahha (1848), 4 U. C 
——.J— H 
1888). Fa U. C. R. 98.—CAN. 
551 ——.}—HALFPENNY v. PEN- 
NOCK tens), 8 83 U. O. R. 229.—CAN. 


cause of seizure, such certificate, how- 
ever, not being entered of record in 


any way. In trespass ainst the 

“RR. 282.--CAN. Officer for the seizure :—Held: the 
certificate afforded him no rotection, 

OOD v. CRONKITE either under Provincial statute 4 Geo. 4, 


eae Be 27, OF Imperial statute 3 & 4 
59, 72.—LEWIs8 v. KIRBY 
eirrie Uz. CG. R. 486.—CAN. 


Part [V.—TRESPASS TO THE PERSON. 
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Part IV.—-Trespass to the Person. 


Sect. 1.—ASSAULT AND BATTERY. 
SUB-SECT, 1.—MATERIALITY OF INTENTION. 
557. Whether intention material.|] — KERIF- 

FORD’S CASE (1633), Clay. 22. 

558. ———.]—The intention as well as the act 
makes an assault... if one intending to assault 
strike at another & miss him this is an assault: 
so if he held up his hand against another in a 
threatening manner & say nothing it is an assault 
(per CUR.).—TUBERVILLE v. SAVAGE (1669), 1 
Mod. Rep. 8; 86 HK. R. 684; sub nom. TuRBER- 
VELL v. SAVADGE, 2 Keb. 545. 

Annotation :—Refd. Rt. v. Light (1857), 27 L. J. M. C. 1. 

559. -|—DICKENSON v. WaTSON (1682), 
T. Jo. 205; 84 EB. R. 1218. 

Annotations :—Refd. Scott v. Shepherd (1773), 3 Wils. 403 ; 








M‘Manus v, Crickett (1800), 1 Fast, 106; Aldridge v. 

G. W. Ry. (1841), 2 Ry. & Can. Cas. 852. 

560. ——-.|—BLAKE v. BarNnarpD, No. 586, 
post, 


561. ——.|—READ v. CoKER, No. 578, post. 
562. ——-..—CowarpD v. BADDELEY, No. 610, 
ost. 
: 563. ———- Presumption against intention to 
assault.|—-ALDERSON v. WAISTELL, No. 178, ante. 
564. Accidental injury.] — WEAVER v. 
WARD, No. 4, ante. 











565. .]|—GIBBONS v. PEPPER, No. 690, 
post. 
566. ——- ———.]—Trespass lies for an accidental 


hurt.—-UNDERWOOD v. HEWSON (1724), 1 Stra. 

596; 93 EB. R. 722. 

Annotations :—Consd, Leame vw. Bray (1803), 3. East, 593; 
Stanley v. Powell, [1891] 1 Q. B. 86. Refd. Scott v. 
Shepherd (1773), 2 Wm. Bl. 892. 


567. Arising from negligence.| — 
(1) To maintain an action for injury to the person 
the injurious act must be wilful or the result of 
negligence. 

(2) Deft. had two horses at a livery stable, &, 
wishing to try them, had them harnessed to a 
phaeton & driven by the groom of the livery 
stable keeper, deft. himself sitting beside the 
groom. Shortly after they started the horses 
were frightened by a dog & ran away. The 
groom begged deft. to sit still & do nothing ; 
deft. complied, & left the guidance of the horses 
entirely with the groom. Te endeavoured to 
turn them down a side street, so as to avoid running 
into a shop, & in so doing directed them so that 
they ran against female iif. & injured her; had 
the groom not endeavoured to turn the horses, 
they would not have run against her. The jury 
found at the trial that there was no negligence 








on the part of deft. or the groom :—Held: an 
action of trespass was not maintainable against 
deft.—HOLMES v. MATHER (1875), L. R. 10 Exch. 
261; 44 L. J. Ex. 176; 33 L. T. 361; 39 J. P. 
567; 23 W. R. 869. 


Annotations -—As to (1) 
& Birmingham Dis 


Distd. Sadler v. South Staffordshire 
rict Steam Tram, (o. (1889), 23 


Admiralty Comrs. v. 8.8. Amerika, [1917] A. C. 38: 


Phillips v. Britannia Hyelenic Laundry Co., [1923] 1 
K. B. 539. Generally, Menta. Dulieu v. White, [1901] 
2K. B. 669. 

568. —~— .]|—A trespass to the person 








is not actionable if it be neither intentional nor 
the result of negligence. 

Deft., who was one of a shooting party, fired at 
a pheasant. One of the pellets from his gun 
glanced off the bough of a tree & accidentally 
wounded pltf., who was engaged in carrying 
cartridges & game for the party. The jury found 
that deft. was not guilty of any negligence in firing 
as he did :—Held: deft. was not liable-—STANLEY 
v. POWELL, [1891] 1 Q. B. 86; 60 L. J. Q. B. 52 ; 
63 L. T. 800; 55 J. P. 827; 39 W. R. 76; 7 
T. L. R. 25. 
Annotation :—Ceneral'y, Rofd. Phillips v. Britannia Hygienic 

Laundry Co., [1923] 1 K. B. 539, 
Driving vehicle against another.]— 
See Sub-sect. 2, B. (0) ii., post. 

Absence of intention as factor in mitigation of 
damages.|—See No. 711, post. 








SUB-SECT. 2.—WHAT CONSTITUTES ASSAULT, 
AND ASSAULT AND BATTERY. 
A, Assault. 
(a) In General. 

569. Necessity for physical contact.|—It is not 
an assault in law to give a person into custody upon 
a charge before magistrates. 

It is not necessary that there should be personal 
contact to constitute an assault in point of law. 
The locking a man up in a room may be an assault 
(PoLLOcK, C.B.).—REGLIN v. NELHAM (1846), 6 
L. T. O. S. 455; sub nom. REYLIN v. NETHAM, 10 
J. P. 2038, N. P. 

570. Sufficiency of mere words.]—-ANON. (1353), 
27 Lib. Ass., fo. 134, pl. 11. 

571. .|—I v. W-—— (1348), 22 Lib. 
Ass., fo. 99, pl. 60. 

Annotations -—Consd, Wilson tr Dodd (1615), 2 Bulst. 335. 


Refd. Evely v. Slouly (1615), 2 Bulst. 326; Cole v. Turnci 
(1705), Holt, K. B. 108. 











PART IV. SECT. 1, SUB-SECT. 1. 

557 1. Whether intention material. }— 
Pltf. & deft. were working together 
boring an oil well. Pltf. was at the 
bottom, & deft.’s brother had been at 
the top directing the ram ured to drive 





down the pipe. He acked deft. to 2D. L. R. 683; [1926] 1 W. 
attend to it while he went away for a | 920; 20 Sask. L. R. 459.—CAN. 
short time, & deft., not knowing that 569 ii. ] 


pe was below, let down the ram & 
njured pitf.’s hand :—Held: trespass 

















PART IV. SECT. 1, SUB-SECT. 2.— 
A. (a). 


569 i. Necessity for 
-——To touch a person without his consent 
or some other lawful reason is action- 
able.—STKWART v. STONERHOUSE, eee Jj 


BROWN 2. 
CrarG (1834), 13 Sh. 
6 Sc, Jur. 504.—SCO 


Ate of Sess.) 697; | 40 


omer 


& any operation without his consent is 
an unlawful infringement of his right 
to personal security entitling him to 
compensation for such damage as he 
has suffered.—STOIFKERG v. ELLIOT, 
[12923] C. P. D. 148.— S. AF. 

570 i. gan aaa 4 of mere words.j-— 
Words cannot of themselves amount to 
an assawt.—MoLEoD v. WARD (1897), 

N. 8S. R. 630.—CAN. 





hysteal contact.) 


GIBSON- 


———, ]—- OICKLE ¥. OICKLE 


. 570 ii. 
would lie, deft.’s intention being see 
CTBT aay RD ERSON | 8 STIVER if a man on Fueeabese rides at a foot : Locking person out oO house. |-~ 
657 il, ——.1— Hi : passenger so as to place him in danger | pott, rented to pitt. for a short term a 
GERALD -]~- HICKEY | v. Fitz- | & in reasonable alarm, although he | furnished house upon terme set out in a 
587 Lil. ——.}]— McLEop v. MEEK EWING v. MAR (EARL) qd 51), 14 Dunl. demanded ogssession of the house & 
(1898), 6 Terr. L. R. 431.—CAN. (Ot. of Sess.) 314, 330.—SCOT. itf. refused to leave. Deft. then went 
557 iv. -J-~- LEWIS v. MCINNES, 560 iv. .—-A patient by entering the house with two men & told pltf.’s 
LEwia v, Wee sa aes a ha a hospital does not submit himself to | wife he had come to take possession, & 


wen 
a 


CaN en) (1911), such 8 


coal treatment as the doctors 
is in attendance may consider necessary, 


roceeded to remove P tf.’a effects. 
Itf.’a wife went out of the house to 
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Sect. 1.—Assault and battery : Sub-sect. 2, A. (a) & 
(b), & B. (a) & (b) iJ 


572. Causing determination of tenancy—Threats 
of violence to tenants.|—-CONESBY v. (1493), 
Y. B. 9 Hen. 7, fo. 7, pl. 4. 

Annotation :—Refd. Allen v. Flood, [1898] A. C. 1. 

578. Pointing fire arm—-Weapon bursting while 
being used by defendant.|—On the trial of an 
action of trespass for pointing & levelling a 
gun at plitf., whereby pltf. was injured, it was 
proved that the gun burst while it was in the hands 
of, & being used by a boy. The judge left to the 
jury the question whether deft. caused the accident, 
& the jury gave a verdict for pltf.:—Held: the 
question was properly left to the jury, & deft. was 
liable in that form of action. —BROWN v. WHITE 
(1839), 3 Jur. 951. 

574. Whether loaded or not.|—It is an 
assault to present a pistol at all whether loaded 
or not (PARKE, B.).—R. v. St. GEORGE (1840), 9 
C. & P. 483; 173 E.R. 921. 

Annotations Apia. R. v, Ladyman (1851), 15 J. P. 581. 
Refd. i. v. Bird (1851), 5 Cox, C. C. 20; KR. v. Duckworth, 
11892] 2 Q. B. 83. entd. R. v. Cheeseman (1862), 9 
Cox, C. C. 100; R. ». Brown (1883), 10 Q. B. D. 381 


Rh. v. Linneker, (1906) 2 K. B. 99. 
-Menace of violence.|—See Nos. 586, 587, 











ost. 
575. Arrest.]|—WILLIAMS v. JONES, No. 592, 
post. 
576. ———.]—REGLIN v. NELHAM, No. 569, 
ante. 
(b) Menace of Violence. 
577. General rule.|—TUBERVILLE v. SAVAGE, 


No. 558, ante. 

578. Intention & ability to commit violence.|/— 
A menace of violence, with present intention & 
ability to commit it, amounts to an assault in 
law. In an action for assault, the evidence was, 
that deft. brought men who ‘‘ mustered round ”’ 

Itf., & said that, ‘‘ if he did not go out they would 

reak his head,’’ upon which he, being afraid that 
they would strike him, went out :—Held: an 
assault.—RreaD v. COKER (1853), 13 C. B. 850; 
10.L. R. 746; 22L. 3.0. P. 201; 21. T. 0.8. 
156; 17 Jur. 990; 1W.R. 418; 138 EF. R. 1437. 


Annotations :-— Refd, Hall v. Semple (1862), 3 F. & F. 337. 
Mentd. Jones ». Howell (1859), 1 L. T. $30; Hermann v. 
Seneschal (1862), 13 C. B. N.S. 392: Orchard =, Roberts 
aa New Rep. 213; Leete v. Hart (1868), L. R. 3 


579. Reasonable cause for apprehending vio- 
lence.|—-PItf. was a domestic servant in the service 
of Capt. & Mrs. B. In consequence of a suspicion 
entertained by Mrs. B., she sent for the doctor 
& requested him to examine pltf. to see if she was 
in the family way. The doctor did so without 
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using any force or doing anything more than was 
necessary for the purpose of the examination. 
Pitf. strongly expressed her dislike to take her 
clothes off, & cried most of the time, but offered no 
further resistance, & did what the doctor told her. 
She afterwards brought an action of assault against 
the master & mistress & the doctor. At the trial 
she swore that what was done was not done with 
her consent. The judge withdrew the case from 
the jury as against the master & mistress, & the 
jury found a verdict for the other deft. :—Held : 
to maintain the action pltf. must have been over- 
powered by force or must have had reasonable 
cause for apprehending violence ; the facts showed 
that. she reluctantly submitted to her mistress’s 
orders ; the case was rightly withdrawn from the 
jury as against the master & mistress, & the verdict 
of the jury was right.—DLATTER v. BRADDELI 
(1881), 50 L. J. Q. B. 448; 44 L. T. 3693; 45 
J.P. 520; 29 W. R. 366, C. A. 

580. Brandishing hatchet.|—I-———- » W-——- 
(1348), 22 Lib. Ass. fo. 99, pl. 60. 


Annotations -—Refd. Fvely *. Slouly (1615), 2 Bulst. 326; 
Wilson v. Dodd (1616), 2 Bult. 335: Cole ». ‘Turner 
(1705), Holt, K. B. 108. 

L Vent. 


581. Waving sword.|—ANOoN, (1674), 
256; 84 BB. R. 733. 
A tl Johnson v. Northwood (1817), 1 Moore, 


582. Holding up fork.]|—The bailiff has no 
remedy but an action for the assault, for the hold- 
ing up of the fork at him when hoe was within 
reach, is good evidence of that (per CuR.).— 
GENNER v. SPARKS (1704), 6 Mod. Rep. 173; 1 
Salk. 79; 87 E. R. 928. 

Annotations :—Consd. Williams v. Jones (1735), Lee temp. 

Hard. 298. Apprvd. Hampshire, Sheriff ». Godfrey (1739), 

7 Mod. Rep. 288. Apld. Sandon rv. Jervis oo K.B.& 

Kr, 942, efd. Russen v. Lucas (1824), Ry. & M. 26; 

Nicholl » Darley (1828), 2 Y. & J. 399; lich ». Wochey 

(1831), 7 Binge. 651; Grainger » Fill (1838), 1 Arn. 42, 

Brown v. Chapman (1848), 6 C. B. 365. 

583. Riding after person.}]—- Riding after a 
person & obliging him to run away into a garden 
to avoid being beaten is an assault.—MORTIN v. 
SHOPPEE (1828), 3 C. & P. 373; 172 KH. R. 462, 
IN; AP. 

584. Party almost within striking distance— 
When stopped.|—-A. was advancing in a threaten- 
ing attitude, with an intention to strike B., so 
that his blow would have almost immediately 
reached B., if he had not been stopped :—Held: it 
was an assault in point of law, though, at the 
particular moment when A. was stopped he was not 
near enough for his blow to take effect.—STEPHENS 
v. ai (1830), 4 C. & P. 349; 172 KH. R. 735, 
N 


‘685. In answer to menace by plaintiff.|—(1) If, 





bring in an article removed & deft. 
locked the door & kept her out :— 


OGLE (1856), 28 L. T. O. S. 72.—IR. 
b. Communication of venereal dis- 


(1901), 4 F. (Ct. of Sess.) 220; 39 
Se. L. R. 148; 98. L. T. 269.—SCOT. 


Held : this did not constitute an agsault 
on pltf.’s wife.—NILAN v. MCANDLESS 
(Man.) (1912), 22 W. L. R. 685; 8 
D. L. R. 169.—CAN. 


xy. Resisting forcible entry.)— Pitf. 
herein held not to have been guilty of 
an assault in resisting with no more 
foree than was necessary a forcible 


entry by deft.—GABLER v. CYMBALISKI, 
1922) 2 W. W. R. 716; 15 Sask. L. R. 
457.—CAN. 


t. Action fot beagles Gee an 
of proof.}—In an action for damages 
rie indecent assault the burden of 
proof is on pltf., & substantially the 
same degree of proof is required as in a 
criminal] case, because if the facts pltf. 
alleges did occur, a criminal! offence was 
pied go! ee ONTGOMERY wv. Mc- 
ENZIE (1923), 82 B. ©, R. 232.—CAN. 


a. Erpulsion from shop on termi- 
nation appotntment.}—M‘ALISTER v. 


ease.}—The communication of venereal 
discase during illicit sexual intercourse 
is not an actionable wrong if the 
act of intercourse has been voluntary 
& consent to tho intercourse is not 
vitiated by the fact that it has been 
induced through wilful concealment. of 
the disease.— HEGARTY v. SHINE (1878), 
4 L. R. Ir. 288.— IR. 


c. What must he proved in action 
against police officer.}—To make a rele- 
vant case of assault on the part of a 
police officcr on duty, it is necessary to 
aver, either (1) that the order which the 
officer was secking to enforce was 
unlawful, that is, not within the scope 
of his duty ; or, (2) that the pursuer was 
willing to comply with the order, in 
which case the use of force would be 
unnecessary ; or, (3) that the force was 
manifestly in excess of the require- 
ments of the case.—MAason v. ORR 


PART IV. SECT. 1, SUB-SECT. 2.— 
A. (b). 


5791. Reasonable cause for appre- 
hending — violence.) ——INGLEFIELD  v. 
MERKEL (1873), 9 N.S. h. (3 G. & OQ.) 
188.—CAN. 


POWER 


579 ii. ——.]— SHAND vo. 
(1911), 9 E. L. R. 342.—CAN. 
579 iii. --—Any gestures calcu- 
lated to excite in the party threatened 
@ reasonable apprehension that the 
arty threatening intends immediately 
o offer violence, or, in the language of 
the Penal Code, is “ about to use 
criminal force ’’ to the persons threat- 
ened, constitute if coupled with 4 
present ability to carry such intent into 
execution, an assault in law.—CaMA v. 
MORGAN (1864), 1 Bom. 205.—IND. 


579 iv. -] — MACKINTOSH  °. 
SQUAIR (1868), 40 Sc. Jur. 561.—-SOOT. 








Part 1V.—TRESPASS TO THE PERSON. 


in an action for an assault, deft. plead that he was 
possessed of a public-house, in which pltf. was 
making a disturbance, & that, pltf. refusing to 
depart, deft. laid hands on him, & turncd him out. 
This plea is proved, if it be shown that, in conse- 
quence of pltf. refusing to go, deft. assaulted him, 
with a view of turning him out of the house, 
though in fact deft. could not succeed in actually 
turning pltf. out. 

(2) Lf A. comes up to attack B., & B. puts him- 
self into a fighting attitude to defend himself, 
this is not an assault by B., & will not, in an action 
by B. against A. for an assault, support a plea 
by A. of son assault demesne.—MORIARTY v. 
BROOKS (1834), 6 C. & P. 684; 2 Nev. & M. M. C. 
624; 172 HK. R. 1419. 

586. Pointing firearm—Loaded.]|—In an action 
for an assault the declaration stated that deft. 
assaulted pltf., ‘ &, also then presented a certain 
pistol loaded with gunpowder, ball, & shot, at 
pltf., & threatened & offered therewith to shoot 
pltf., & blow out his brains.”’ ‘To this deft. pleaded 
not guilty, & it was proved that the parties being 
on board a ship, deft.,who was the captain, went 
into his cabin & brought out a pistol & cocked it, 
& presented it at pltf.’s head, saying, that if 
pltf. was not quict he would blow his brains out :— 
Held : (1) if deft., at the time he presented the 
pistol, used words showing that it was not his 
intention to shoot pltf., this would be no assault ; 
(2) it was incumbent on pitf. to substantiate the 
allegation in the declaration, that the pistol was 
loaded with gunpowder, ball, & shot, & unless the 
jury were satisfied that the pistol was loaded they 
ought to find for deft.—BLAKE v. BARNARD (1840), 
YC. & P. 626; 173 TE. R. 985, N. P. 

587. —-— .|—A threat to shoot a person, 
coupled with the act of presenting a loaded fire 
arm at him, although it is ‘ half-cock,” is in law 
an assault. 

To shoot a man is not a lawful way of repelling 
an assault. No doubt the charge of shooting with 
Intent was idle, & the assault was only a mis- 
demeanour. The handcufifing was utterly unlaw- 


ful (WILLES, J.).—OsBORN v. 58 
Be ae a! ) RN v. VEITCH (1858), 1 





B. Assault and Battery. 
(a) In General. 


Materiality of intention.]— See Sub-sect. 1, ante. 
_ 588. Battery includes assault.|—A declaration 
in trespass for assault & battery stated that deft. 
assaulted pltf., & wrenched a stick from his hands, 
& with the said stick, & with his fists, gave pltf. 
many violent blows, etc. Dlea, as to the assaulting 
pltf. with the said stick & with his fists giving 
him blows, ctc., son assault demesne :—Held: 
nea verdict, the plea sufficiently justified the 
attery with the stick as well as the assault 
with it. 
Mey battery includes an assault (LORD 
a Moon Gee v. BEAUMONT (1835), 2 
7 eae ~-41035 6b Lyr. 1100; 4 Dowl. 219; 150 
589. What is battery—-Touching another 
party 
j Atcha te excuse.]|——-PATRICK v. JOHNSON (1694), 
preter : 7 ain 925; Nels. 287; 83 E. BR. 762. 
ations ‘-— Consd, Willi .J 1736), temp. 
THEY cr Rong MA CRD le MER 
iene 4Q. B, 707; fe Hawksbee (1850), 16 1 t. 0. 8. 








_ 590. In anger.]-—(1) The least touch- 
ing of another in anger is a ‘gs (Hort, C.J.). 


433 


(2) If two or more mect in a narrow passage, & 
without any violence or design of harm, the onc 
ee the other gently, it is no battery (HoLT, 
(O78 FP 
(3) If any of them use violence against the other, 
to force his way in a rude inordinate manner, it 
is a battery ; or any struggle about the passage, 
to that degree as may do hurt, is a battery (HOLT, 
C.J.).—CoLE v. TURNER (1704), Holt, K. B. 108 ; 
6 Mod. Rep. 149; 90 E. R. 958, N. P. 


Annotation -—As to (1) Refd. Johnson r. Northwood (1817), 
1 Moore, C. P. 420. 


591. ——- No intention of violence.| — 
CoLE v. TURNER, No. 590, ante. 

: -} — (1) One cannot 
justify a battery by barely showing an arrest. 
Thero ig no case in all the books that says 
that a battery may be justified, barely by showing 
an arrest; or, that it is repugnant to plead not 
guilty of the battery, & to justify the residue of 
the trespass by an arrest. ... An arrest must 
necessarily be an assault, but is not necessarily 
a battery (LORD HLARDWICKE, C.J.). 

(2) It does not follow, that an arrest cannot be 
made without touching the person ; for if a bailiff 
comes into a room, & tells deft. he arrests him, 
& locks the door, that is an arrest, for he is in 
custody of the officer (LORD HARDWICKE, C.J.). 

(3) Supposing there was a laying on of hands in 
the present case, every laying on of hands is not 
a battery; for the party’s intention must be 
considered : for people will sometimes by way of 
joke, or in friendship, clap a man on the back; & 
it would be ridiculous to say that in every such 
case @ man must justify, & may not plead not 
guilty (LoRD HARDWICKE, C.J.).—WILLIAMS v. 
JONES (1736), Lee temp. Hard. 208 ; 2 Stra. 1049 ; 
95 Ih. R. 193. 
wAnnotations -— Ar to (1) Consd. Tottage v. Petty (1736), Lee 

icmp. Hard. 358. Refd. Rowe v. 'Tutte (1737), Willos, 14 ; 

Titley v. Foxall ee Willes, 688; Emmett v. Lyno 

(1805), 1 Bos. & P. N. RK. 255. 

593. Wounding.|—ANon. (1639), March, 
“", pl. 106; 82 H.R. 415. 


























594. Beating.| BLUNT v. BEAUMONT, 
No. 588, ante. 

595. Throwing water on another.|] — 
PURSELL v. HORN, No. 596, post. 

596. Personal violence implied.}] — (1) 


Throwing water on a person is a battcry. 

(2) A battery ... must imply personal vio- 
lence (LORD DENMAN, C.J.).—PURSELL v. IIORN 
(1838), 8 Ad. & El. 602; 3 Nev. & P. K. B. 564 ; 
1 Will. Woll. & Hi. 392; 112 E. R. 966; sub nom. 
PURCELL v. TIORNE, 7 L. J. Q. B. 228. 


(6) Particular Instances. 
i. In General. 


597. Throwing a squib—Indirect injury.| — 
Trespass & assault will lic for originally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out pltf.’s 
eye. —SCoTY v. SHEPHERD (1773), 2 Win, Bl. 892 ; 
3 Wils. 403; 96 I. R. 520. 

Annotations -~-Consd. Sneesby v. L. & Y. Ry. (1874). Le 
9 Q. B. 263. Apld. Clark v. Chambers (1878), 3 Q. B. D. 
327. Consd. Whalley :. L. & Y. Ry. (1884), 13 Q. B.D. 
131. Apld. H.M.Ss. London, (1914] P. 72. Consd. Tho 

Paludina, {1925} P. 40. Refd. Leame v. Bray (1803}, 

3 Kast, 593; Clifford v. Brooke (1806), 13 Ves. 131; 

Fitzsinions v. og 5 Tuunt. 534; Langridge v, 

Levy (1837). 6 L. J. Kx. 137;  M‘Laughlin v, AG 

(1842), 4 Scott, N. kk. 655; Rich +. Basterficld (1846), 

2 Car. & Kir. 257; Gilbertson v. Richardson (1848), 5 

C. B, 502: Sharrod v. L. & N. W. Ry. (1849), 4 Exch. 580 ; 

Coward v. Baddeley eee): 33 L. T. O. 8. 

v., Greenwood (1861), 6 H. & N. ; : 

(1868), 37 lL. J. Ch. 561; The George & Richard (187)), 


586i. Pointing firearm— Loaded.) -lt. v. KELLY (1802), 1 Craw. & D. 203,.—IR. 


J.-—-VOL. XLII. 


EF 
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Sect. 1.—Assault and battery: Sub-sect. 2, B. (b) 4. 
& vw) 

L. R.8A.&E. 466: Holmes v. eperen neta) eens J. Ex, 

176; Latham v., _ Johnson (19131 1 K., 398; Ruoff v. 

Long, (1916) 1K 148; Bradley ». ‘Newsom, (1919] 

old- Bleadelt v. Sie pheus [1920) A. C, 956; 

Britannia Beene Laundry Co ‘thornyeroft (1925), 

T. 83; 8.8. Singleton Abbey 2 8.8. Paludina, 

tooTy A. C.16. Mentd. R. ». Ashwell (J 85), 16 Q. B.D. 190, 


598. Removing driver from place on vehicle— 
To ascertain name of owner of vehicle.|—13 Geo. 
3, c. 78, 8. 60, imposing a penalty on the driver of 
a cart, etc., for riding thereon under the circum- 
stances therein mentioned, authorises a justice 
on his own view, or upon the oath of one witness, 
to convict the offender, & in case the offender 
refuses to discover his name, or the name of the 
owner of the cart, etc., he is subjected to a like 
rae & may, without warrant, be apprehended 

rthwith by the person seeing the offence com- 
mitted. Where the driver of a waggon committed 
an offence within this Act, in the view of a justice, 
& having placed himself before the board on which 
his master’s name was painted, so as to prevent 
the discovery of the owner, & the justice, in order 
to ascertain the name, stopped the horses & laid 
hands on the driver, & removed him from his 
position before the board, & thereby informed him- 
self of the ownership :—Held: this was a trespass, 
& gave the driver a right of action.—JONkES v. 
OWEN (1823), 2 Dow. & Ry. K. B. 600; 1 Dow. & 
Ry. M. C. 290; 1L.J.0.8. K. B. 139. 

599. Touching person in order to serve process.| 
—~A. person may, under particular circumstances, 
lay hands on another, in order to serve him with 
process.—I]LTARRISON v. Hopason (1830), 10 B. & C. 
445; 5Man. & Ry. K. B. 392; 3 Man. & Ry. M. C. 
38; 8L.J.0.8S. K. B. 223; 109 H.R. 515. 

600. .}--~Resp. was deft. in an action in the 
county ct. in which an order for discovery had 
been made against him. Applt., who was acting 
on behalf of the solr. for pltf., having overtaken 
resp. in the strect, tendered to him the order for 
discovery, & resp. refused to accept & peruse it 
in the public street. Applt. thereupon thrust it 
into the inner fold of resp.’s coat. On asummons 
by resp. against applt. for assault, the justices 
convicted applt. on the ground that he had touched 
resp. unnecessarily & that the order would have 
been effectually served by applt.’s drawing the 
attention of resp. to it & dropping it in the strect 
in his presence on his declining to accept it, but 
that resp.’s person was sacred & that applt. was 
not justified in laying hands upon him :—Held: 
the touching of resp. was not unnecessary, inas- 
much as he refused to accept the document, & 
there being no evidence that applt. had touched 
aa more than was necessary for the purpose 

ringing the document home to him, the con- 
viction must be quashed.—lRoskE v. KEMPTHORNE 
(1910), 108 L. T. 730; 75 3. P. 71; 27 T. L. R. 
132; 55 Sol. Jo. 126; 22 Cox, C. C, 356, D. C. 

601. Forcibly cutting hair.]|—If parish officers 
cut off the hair of a pauper in the poor house, by 
force, & against the will of such pauper, this is 
an assault.—FORDE v. SKINNER (1880), 4 C. & P. 
2389; 2 Man. & Ry. M. C. 204; 172 BE. RR. 687. 

602. Moving on a person — By sa deat PRE 
police constable is not justified under Metropolitan 
Police Act, 1829 (c. 44), 8. 7, in laying hold of, 
pushing along the highway, & ordering to be off, 
a person found by him conversing in a crowd with 
another, merely because the person with whom he 
ha rn er to be conversing, is known to be a reputed 

—-STOCKEN v. CARTER (1881), 4C. & P. 477; 
2 Man. & Ry. M. C. 498; 172 HE. R. 789, N. P. 
603. Throwing stone.|—A captain of a ship is 





TRESPASS. 


not justified in throwing a stone at a person in a 
boat, who has fastened ee to the ship, & thereby 
impeded & endangered it, for the purpose of making 
him let go, unless it was not possible either at the 
time or before the immediate pinch of the danger, 
to adopt any other mode for the purpose.—EYRE v. 
Norswortuy (1831), 4 C. & P. 5602; 172 HK. R. 
800, N. P. 

604. Ejection of servant from premises—By one 
of two partners—After expiration of notice to quit— 
Authority from other partner to remain.|—A 
servant of two partners may maintain trespass 
against one of the partners for turning him out of 
the joint dwelling-house, where the business is 
carried on, after the expiration of a notice to quit 
by that partner, if he has been authorised by the 
other partner to remain.—DONALDSON v, WILLIAMS 
(1833), 1 Cr. & M. 345; 3 Tyr. 371; 2L. J. Ex. 
173; 149 BE. R. 432. 

605. Resisting lawful expulsion from premises.| 
—Ilf a person conducts himself in a disorderly 
manner in a public-house, & the landlord requests 
him to depart, & he refuse to do so, the landlord 
is justified in laying hands on him to put him out ; 
& if, while the landlord has hold of him to put him 
out, the person lays hands on the landlord this is 
an assault. —~—HOWELL v. JACKSON (1834),6 0. & P. 
723; 2 Nev. & M.M.C. 627; 172 BE. R. 14385, N. P. 
Annotation :—Refd. Sealcy v. Tandy (1901), 85 LL. T. 459. 

606. Passive obstruction—-Of entry to premises. | 
—A policeman prevented a member of a society 
from entering the society’s room :—Held: if the 
policeman was wholly passive, & merely obstructed 
his entrance as any inanimate object would, this 
was not an assault by the policeman.—INNES v. 
WYLIE (1844), 1 Car. & Kir. 257; sub nom. INNES 
». Bovcuer, 8 J. P. 280, N. P.; subsequent me 
ceedings, sub nom. INNIS v. WYLIE, 3 L. T. O. 


52, 74. 
Annotations : -—Mentd. Wood v. Woad (1874), L. R. 9 Exch 
pe Kelly v, v. National Soc. of Operative Printers (1915), 
55. 


607. Giving person into custody—-On charge 
before magistrate.|—REGLIN v. NELHAM, No. 569, 
ante. 

608. Locking up person in room.]—REGLIN v. 
NewHaAm, No. 569, ante. 

609. Criminal intercourse.|—-Where there had 
been criminal intercourse, accompanied, in the 
first instance, with some degree of violence, an 
action was maintainable for an assault.—DEs- 
BOROUGH v. Homes (1857), 1 F. & F. 6, N. P. 

610. Touching person in order to attract 
attention.|—A person cannot justify giving another 
into custody for merely laying hands on him to 
attract his attention, provided it be not done 
hostilely.—Cowarp v. BADDELEY (1859), 4 H. & N. 
478; 28 L. J. Ex. 260; 33 L. T. O. S. 125; 23 
J.P. 296; 5 Jur. N.S. 414; 7 W. R. 466; 157 
E.R. 927, 

611. Forcibly seizing property in possession of 
|—Pltf. presented a 
cheque at a bank, which the cashier of defte., the 
bankers, took, & gave pltf. in return notes & gold. 
Whilst pltf. was counting the notes one of defts., 
having diced that the drawer of the cheque 
had no assets, demanded the money back. Pitf. 
refused to give it up, & defts. thereupon took it 
by force. a n an action by A. of assault & trespass 
for taking the money from him by force :—Held : 
he was entitled to recover.—CHAMBERS v. MILLER 
(1862), 138 C. B. N. S. 125; 1 New Rep. 95; 32 
L.J.0. P.30; 71. T. 856; 9 Jur. N. 6263 11 
Ww. “he 2386 ; 143 EB. - 50. 

Annotations :—Mentd. R. v. Prince (1868), 19 L. T. 364; 


Pollard v. Bank of England (1871 Rk. 6 Q. B. 623; 
Deuteche Bank (London Agency) v. Beriro (1895), 73 
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I. T. 6692; Soc. des Hétels Le Touquet Paris-Plage v. 
Cumm ngs {3023)2 K. B. 441; prea fie Malcolm (1925), 
ne L. T. 12; Jones», Waring & Gfllow, [1925] 2 K. B. 


612. Medical examination of female.] — A 
magistrate has no right to order an examination 
of the person of a prisoner. An examination by 
medical men, in pursuance of such an order, of the 
person of a female, in custody upon the charge of 
concealing the birth of her illegitimate child, 
constitutes an assault.—AGNEW v. JOBSON (1877), 
47L. J. M.C. 67; 42 J.P. 424; 18 Cox, C. C. 625. 

613. -|}—LATTER v. BRADDELL, No. 579, ante. 

614. Resisting entrance of ministerial officer— 
Bailiff—Acting in excess of authority.)—B., a 
county ct. bailiff, went to levy a judgment debt on 
W. & calling at W.’s door; upon W. opening it, B. 
put his foot inside & tried to get in against the wish 
of W., who assaulted BB. W. being summoned for 
assaulting B. :—Held: as B. was not in the execu- 
tion of his duty in forcing a debtor's door, the 
justices properly dismissed the summons.— 
BROUGHTON v. WILKERSON (1880), 44 J. P. 781. 
Annotation :—Folld, Rossiter ». Conway (1893), 58 J. P. 350. 

: Constable— Resistance by wife of 
owner of premises.|—C., a constable, in exeeuting 
a warrant of distress for a general district rate in 
arrear went to the door of debtor's house & 
debtor’s wife resisted his entry & assaulted him 
when entering against her will :—Held: the wife 
had implied authority to admit or exclude the 
constable executing civil process & was justified in 
using force to exclude him.—RossITER v. CONWAY 
(1893), 58 J. P. 850. 

616. Overpowering force.|—Latrer v. DBRrav- 
DELL, No. 579, ante. 

617. Running tramway in defective eondition— 
Injury result.ng.|—Defts. were a co. authorised 
by Act of Parliament to run tramcars by steam, & 
had running powers over the line of another 
tramway co. along a highway. By reason of 
certain points upon such line being defective, a 
tramcar of defts., while being drawn by a steam 
engine, went off the line & injured pltf., who was 
upon the highway :—Held: the statutory powers 
of defts. could not be taken to authorise them to 
run their tramears along the highway upon a 
tramway in a defective condition, the tramway 
being defective, defts. in running their tramcar on 
the highway were doing an unlawful act, & there- 
fore defts. were liable as for a trespass in respect of 
the injury occasioned to plif. by their immediate 
action.—SaDLrER v. SoUTH STAFFORDSHIRE & 
BIRMINGHAM District Sream TRAMWwAyYS Co. 
(1889), 23 Q@. B.D. 17; 58 L. J. Q. B. 4215 53 
J.P. 604; 37 W. R. 582, C. A. 


Annotation :—Consd. Philtins v. Britanria Hygicnic Laundry 
Co., [1923] 1 K. B. 539. 


618. Wound from glancing shot.]—-STANLEY v. 
POWELL, No. 568, ante. 

619. Forcibly stopping person—-To demand 
Bame & address.|—A police constable has no 
power to pane a person who is riding a 








bicycle on the highway at night without having 
a lighted lamp, as required by the regulations 
contained in Local Government Act, 1888 (c. 41), 


8 85, as the provision in that sect. declaring 
bicycles to be carriages within the meaning of the 
Highway Acta, does not include or incorporate the 
power to arrest without a warrant given by sects. 
78 & 79 of Highway Act, 1835 (c. 50), & conse- 
uently, if a constable, for the purpose of obtaining 
name & address of the offender, who refused to 
stop when called upon, stop the bicycle & thereby 
w the rider to the ground, he is guilty of 
assault.— HATTON v. TREEBY, [1897] 2 Q. B. 452; 
66 L. J. Q. B. 729; T7H. T. 309; 61 5. P. 586; 
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46 W.R.6; 13 T. L. R. 556; 18 Cox, C. ©. 633, 
"620. Forcible feeding of prisoner.J—It is the 





duty of prison officials to preserve the health of 

prisoners in their custody, & a fortiori to preserve 

their lives, & it is for the jury to say whether the 
means adopted by those officials, for example the 
feeding of prisoner by force, are necessary for that 

Por pore =: EIGH v. GLADSTONE (1909), 26 T. L. R. 
9. 

621. Foreible ejection from place of entertain- 
ment—-Mistaken belief that seat not paid for.}— 
Where therefore pltf., who had purchased a ticket 
for a seat at a cinema show, was forcibly turned out 
of his seat by the direction of the manager, who 
was acting under a mistaken belief that pltf. had 
not paid for his seat :—Held: in an action for 
assault & false imprisonment pltf. was entitled to 
recover substantial damages.—HurRs?T v. PICTURE 
THEATRES, Lrp., [1915] 1 K. B. 1; 83 L. J. K. BR. 
1837, LIL L. T. 972; 30T. L. R. 642 ; 58 Sol. Jo. 
739, C. A, 

Annotations :-—Mentd, Cox v. Coulson, [1914] 2 K. B. 177 
British Actors Film Co. vr. Glover, [1918] 1K. B. 299; 
Joel _v. International Circue & Chrictmas Fair (1120), 
124 L. T. 459; Said v. Butt, (1920) 3 K. B. 497; Mevseger 
v. British Broadcasting Co. (1923), 97 L. J. K. B. 251. 
Restraimt of lunaties.|-—— See Lunatics, Vol. 

XXXITITI., p. 269, Nos. 1872-1875. 
Effeeting rescue.|—-See SHERIFFS, Vol. XII, 

p. 101, Nos. 490—492. 

Enforcing discipline on crew of ship.] — Sec 
Smipprna, Vol. XLI., p. 247, Nos. 874-881. 


ti. Driving Vehicle Against Another. 

622. Whether trespass.|--It is a direct trespass 
to injure the person of another by driving a carriage 

ainst the carriage wherein such person is sitting, 

though the last-mentioned carriage be not the 
property nor in the possession of the person injured, 
—HoprER v. REEVE (1817), | Moore, ('. P. 407; 
7 Taunt. 698; 129 E. R. 278. 

623. -|— Case against three defts., pro- 
prietors of a stage coach. ‘The declaration stated 
that defts. so carelessly managed their coach & 
horses, that the coach ran agamst pitf. & broke his 
leg. It appeared in evidence that one of defts. 
was driving at the time when the accident 
happened, & the jury found that it happened to be 
through his negligent driving :—Held: pltf, 
might maintain case against all the proprietors, 
although he might perhaps have becn entitled 
to bring trespass against the one that drove the 
coach.—MORETON v. HARDERN (1825), 4 B. & C. 
223; 6 Dow. & Ky. K. B. 275; 107 E. R. 1042. 


Annotations :—Consd, Williams 7. Holland (1833), 10 Bing. 
112. Refd. Wells v. Ody Re) M. & W. 452; Ash- 
worth v. Stanwix (1861), 3 FE. & BE. 701. 

















624. .|—Hotm ss v, MATHER, No. 567, ante. 

625. Accident.|—-LEAME v. BRay, No. 
429, ante. 

626. Necessity for special piea.|— 


In an action of trespass for driving a carriage 
against pltf., the defence of inevitable accident 
must be specially pleaded.—CoTTERILL v. STARKEY 
(1839), 8 ¢. & P. 691; 173 HK. R. 676, N. P. 
Annotation :-—Mentd. Phillips v, Britannta Hygienic Laundry 

Co., (1923) 1 K. B. 539. 

627. -| -In trespass for driving 
a cart over pltf., the deft. endeavoured to show, 
under the plea of ‘‘ not guilty,” that pltf. slipped 
off the edge of the pavement just before deft.’s 
horse & cart, & that the injury occurred without 
any negligence of deft.:—Ield: this admitted 
the trespass to have been the act of deft. & set up 
matter of excuse, & it should therefore have been 
specially pleaded.—HTALL v. FEARNLEY (1842), 3 

FF 2 
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Sect. 1.—Assault and battery: Sub-sect. 2, B.(b) i. 
& iii. 3 sub-sects, 3,4 & 5, A., B., C., Ds; B., FF. 


& G.) 





Q. B. 919; 3 Gal. & Dav. 10; 12 L. J. Q. B, 22; 


7 Jur. 61; 114 E. R. 761. 
Annotation :—Retd. Stanley v. Powell, (1891) 1 Q. B. 86. 


Compare NEGLIGENCE, Vol. XX XVI., pp. 87-89, 


Nos. 575-590. 


iii. Injury from Man Traps, Spring Guns. 

Sce Offences against the Person Act, 1861 (c. 100), 
8.31. 

628. Whether defendant NHable.|}] — Jay v. 
WHITFIELD ert cited in 3 B. & Ald. at p. 308 ; 
106 EB. R. 

Annotations asl. Bird v. Holbrook Corks . Bing. 628. 
Refd. Lyncb r. Nurdin (1 a2 1) ; Clark v. 
Chambers (1878), 3 Q. B. D. 
629. .|—A fe having knowledge 

that there are spring guns in a wood, although he 

may be ignorant of the particular spots where 
they are placed, cannot maintain an action for an 
injury received in consequence of his accidentally 
treading on the latent wire communicating with 
the gun, & thereby letting it off.—ILoTtT v. WILKES 

(1820), 3 B. & Ald. 304; 106 EB. R. 674. 

eB nclions 3 one Bird ’. Bolbronk tle: 4 Ting. 628. 
E 1 Distd. Clark 

3 ‘ "Ref. Jordin 

»8M. & W. 782; Brown v. Mallett oe) 

): Dege v. Mid. Ry. (1857), 1 H. & N. 773 

Cleghorn v. Oldham ee . ao; L. Pe 465. Mentd. 

for the pai chan of his 


lt. v. Mountford (1835), 1 Mood. C. C, 
630. .|—Deft., 
property, some of which had been stolen, set a 
spring gun, without noticc, in a walled garden, at 
a distance from his house: pltf., who climbed over 
the wall in pursuit of a stray fowl, having been 
shot :—Held: deft. was liable in damages.— 
Brirp v. HOLBROOK (1828), 4 Bing. 628; 2 Man. & 
Ry. M. C. 198; 1 Moo. & P. 607; 6L. J. O.S. 
C. P. 1463; 1380 EK. BR. 911. 
Annotatuns : Repl Jordin v. Crump (1811), 8 M. & W. 
Hat Apld. Lynch v. Nurdin a EA) 1 Q. B. 293; Barnes 
Ward (1850), coe B. 392.  Distd. M. 8. & I. qty. v. 
Wallis, erie 14 C. B. 213; Ponting v. pare Oe 
2Q. 281. Refd. Degy v. Mid. Ry. (1857), & N 
ae *Chank 8: chapters (ere) 3 ve B.D. STs 
Walker, {1910} 1 K. B. ; 
eH [1913] 1K. . B08: haat a Long (1915), ee 
86. Mentd. Bowman v. Secular Soc., [1917] A. 








nosey 
Latham v. Johnson & 


631. —-—.|—PItf. entered deft.’s garden at 
night, & without his permission, to search for a 
stray fowl, &, whilst looking closely into some 
bushes, he came in contact with a wire, which 
caused something to explode with a loud noise, 
knocking him down & slightly injuring his face 
& eyes :—Held: deft. was not liable for this injury 
at common law, nor, in the absence of evidence 
that it was caused by a spring gun or other engine 
‘‘ calculated to inflict grievous bodily harm ”’ 
under the statute 7 & 8 Geo. 4, c. 18, 8. 1.— 
WOOTTON Vv. DAWKINS (1857), 2 C. B. N.S. 412; 
140 E. R. 477; sub nom. Wootton v. DORKING, 
a L. a O.S. 803; previous proceedings, 29 L. T. 

. S. 64. 


SUB-SECT. 3.—RIGHT OF ACTION FOR TRESPASS 
COMMITTED AGAINST ANOTHER. 


Husband & wife.|—See HusBanp & WIFs, Vol. 
XXVII., p. 80, Nos. 631-639. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 


d. Leave & licence.}—Vitt. declared | ——//eld 
in trespass, in the first count, com- 
plaining of breaking & entering his 
close & debauching his daughter, & e. 
In the second count for debauching his 
daughter only : & deft. pleaded to each 
count, as to all but the force & arms, 


: the 
Set (1846 





leave & license. 


etc., we leave & licence of the daughter. 
ae wee he —Roas v. 


-]--Assault & battery. 
De ft. 


that because pltf 
challenged hun 16 fight, the plea was 
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Master & servant—Seduction.|—See MAsTER & 
SERVANT, Vol. XXXIV., pp. 171-180, Nos, 1342- 
1448. 

Personal injury to servant.|—See MASTER 
& SERVANT, Vol. XXXIV., pp. 180-183, Nos. 
1449-1490. 


SUB-SECT. 4.—LIABILITY FOR TRESPASS 
COMMITTED BY ANOTHER. 


See Part I., Sect. 2, ante. 


SuB-SECT. 5.—DEFENCES. 
A. Accident. 


Materiality of intention.|—See Sect. 1, sub- 


| sect. 1, ante. 


Necessity for special plea—Trespass by driving 
carriage against plaintiff.|—See No. 626, ante. 

As matter in mitigation of damages.] — Sec 
No. 711, post. 


B. Action Barred. 

Limitation of Ste See LIMITATION OF 
Actions, Vol, XXXII., p. 348, Nos. 257, 258. 

Action in respect of felonious tort ]—See ACTION, 
Vol. I., pp. 60-66, Nos. 490-545. 

Estoppel—Proceedings against one of several 
joint trespassers.}— See EstrorrEL, Vol. XXI., 
p. 222, Nos. 564, 565. 

Previous criminal or quasi criminal pro- 
ceedings.|—See Ks roprEL, Vol. XXL, pp. 226, 227, 
Nos. 594-600 
Previous judgment—Action for subse- 
quent loss.|—Sce Esropret, Vol. XXI., p. 208, 
Nos. 493-495. 

Certificate of dismissal by magistrates.}|— 
See Maaistrates, Vol. XXXIII., pp. 347, 348, 
Nos. 565-576. 

Action by wife against husband—Divorce inter- 
vening between assault & action.]—-See HUSBAND 
& WIFE, Vol. XXVII., p. 260, No. 2202. 

Felonious trespass by servant—Effect of con- 
viction on liability of master.|—Sce Master & 
SERVANT, Vol. XXXIV., p. 147, No. 1153. 


C. Consent. 


632. Whether defence valid.) —-MaTrHEw v. 
OLLERTON (1692), as reported in Comb. 218; 90 
E.R. 438. 

Annotations :—Apld. Boulter v. ae (1747), Bull. N. P. 16. 

Re .D. 534. M 


R. v. Coney (1882), 8 nan entd. Sharman 
v. Brandt (1871), L. R. 6 Q. B 


633. .|—BouLTER v. CLARK (1747), Bull. 
N. P. 16. 
Annotation :-—Consd. R. v. Coney (1882), 8 Q. B. D. 534. 

634. .|}— MILNER v. WILSON (1755), 
Barnes, 364; 94 E. h. 956. 

6 Plea admitting assault.|—A plea 
that admits an assault & justifies it under leave 
& licence is bad as amounting to the general 
issue.—CHRISTOPHERSON Vv. BARE ea 11 Q. B. 














eee 


473; 17L. J.Q. B. 109; 10 L. T. O. S. 893; 12 

J.P. 1533; 12 Jur. 374; 116 E. RK. 554, 

A tati —_ I oO 1882), 8 534. 
"Rel. "Hegarty ca es gees (187 gi), 14 Cox, © Odes Lation 


v. Braddell (1880), 60L. J. Q. B 


636. Servant acting ander master’s order.] 
—LATTER v. BRADDELL, No. 579, ante. 





sustained, & pltf. should ‘havo replied 
an excess or unfair advantage if he 


Cc. R. 421.— | relied thoreon :—Held: not 


apply, for a challenge to fight at once 

Plea, | could not prima fucie authorise the 
contende oe te poke after Soe tt BeB)e 

had io club.—-ST. JOHN v. PARR ; 
previously | ©. P. 142.—CAN. 


Part I[V.—TRESPASS TO THE PERSON. 


D. Defence of Person. 


637. How far assault justified.) — ANon. 
(1319), Y. B. 12 Kdw. 2, fo. 381. 

638. Wounding.|—Defendant may justify 
an assault in defence of his person or of his wife. 
. «So he may justify in defence of his father 
or another or children within age & even a 
wounding may be justified in defence of his person 
but not of his possessions. ... 

A master may justify beating his apprentice, 
servant, scholar, etc., if the beating is in the nature 
of correction only & with a proper instrument 
(Hott, C.J.).—ANON, (circa 1695), 3 Salk. 46; 91 
Ii. R. 683. 

639. ——.|—BuTLER v. AUSTEN (1614), 
1 Roll. Rep. 19; 81 H.R. 297. 

Annotation :—Refd. Green v. Goddard (1702), 2 Salk. 641. 

640. .|—Ilupson v. CRANE (1607), 
Noy, 115; 74 BH. R. 1080. 

641. ——- —-—.]—CookK v. BEAL, No. 706, post. 

642. -—— Plaintifi’s assault violent.}| — 
Son assault demesne a good plea in mayheur where 
the first assault was violent.—COCKCROFT  v. 
SMITH (1705), 2 Salk. 642; Holt, K. B. 699; 
11 Mod. Rep. 43; 91 EB. R. 5413 subsequent 
proceedings, 11 Mod. Rep. 52. 

Annotations :-—Consd. Cook v. Beal (1697), 1 Ld. Raym. 176. 

Apld. Dale v. Wood (1822), 7 Moore, C. P. 33. Consd. 

Tteece v. Taylor (1835), 4 Nev. & M. K. 3. 469. Refd. Dix 


v. Brookes (1717), 1 Stra. 61. Mentd. Carter v. Fish (1725), 
1 Stra. 645. 


643. Commensurate with assault by 
plaintiffY.|;—Rercr v. TaAYtor, No. 687, post. 

644. Excess of violence by defendant.|—-When 
a deft. pleads that pltf. struck him first, how far he 
shall not be allowed to give in evidence a very 
violent battery by way of justification under that 
plea.— BRIDGMAN v. SKINNER (1734), 2 Barn. K. B. 
$18; 94 I. R. 591. 

645. —-—.|-—DEAN v. TAYLOR, No. 708, post. 

646. Self defence to battery in church.|—Self 
defence no justification in battery in a church.— 
FRANCES v. Ley (1615), Cro. Jac. 366; 79 E.R. 
3143; sub nom. DAY v. BEDDINGFIELD, Noy, 104. 


Annotations -—Refd. Spooner v. Brewster (1825), 10 Mooro, 
C. P. 494. Mentd. lt. v. London (Bp.) (1743), 13 East, 
420,n.; HKletcher vo. Sondes (1826), 3 Bing. 501; Bryan 
v. Whistler (1828), 8 B. & C. 288; Winstanley v. North 
Manchester Overseers [1910] A. C. 7. 


647. Resistance to improper arrest.| — When 
a warrant has been issued to apprehend a person 
for an offence less than felony, the police officer 
who executes it must have the warrant in his 
possession at the time of arrest. Applt. was 
summoned to answer an information charging him 
with trespass in pursuit of conies; as he did not 
appear in obedience of the summons, a warrant 
was issued for his apprehension. Lesp., being a 
police officer, to whom the warrant was directed, 
but not having it in his possession, attempted to 
arrest: applt., who thereupon committed an assault 
upon him :—Held: applt. could not be convicted 
upon an information charging him with assaulting 




















437 


resp. in the execution of his duty.—Copp v. 
CaBE (1876), 1 Ex. D. 352; 45 L. J. M. C. 101; 
34 L. T. 453; 40 J. P. 566; 13 Cox, C. C. 202. 


Annotations :—Retd. Fr p. Smith (1897), 61 J. P. Jo. 410; 
Betts v. Stevens (1909), 79 L. J. K. B. 17, 


648. Defence of another—Parent & child—De- 
fence of parent.|—-ANON. (circa 1695), No. 638, 





ante. 
-]--GREIS CASE (1647), 
Clay. 120. 
650. —— Defence of child.]—ANON. (circa 


1695), No. 638, ante. 

651. Husband & wife—Defence of wife.]— 
ANON. (circa 1695), No. 638, ante. 

652. Defence of husband.|— 
LEEWERD v. BASILEER, No. 205, ante. 

—— Master & servant—Defence of master.]— 
See MASTER & SERVANT, Vol. XXXIV., p. 187, 
Nos. 1537-1540. 

Defence of servant.|—Sece MASTER 
& SERVANT, Vol. XX XIV., p. 180, Nos. 1449, 1450. 


FE. Defence of Property. 
Defence of land.|—See Part II., ante. 
Defence of goods.|—Svce Part III., ante. 

















F', Execution of Process. 

653. Lawful arrest.|—A private person may 
justify arresting a common gambler whom he 
detects cheating with false dice.—HOLYDAY v. 
OXENBRIDGE (1631), Cro. Car. 234; W. Jo. 249 ; 
82 KH. R. 131. 

Annotation :—Mentd. R. v. Griope (1696), 1 Ld. Raym. 256. 

654. |—(L) To trespass, assault & false 
imprisonment, three defts. pleaded a joint plea of 
justification under process, etc.,in which one said 
that he, as attorney for the party suing out that 
process, delivered the warrant to the other two 
defts., to whom it was directed, to be executed, 
ete. ; & the two others that they executed it, etc. ; 
& held a good plea. 

(2) Deft. may justify a battery by pleading 
molliter manus imposuil, etc., in order to arrest, etc. 
—ROWE v. TUTTE (1737), Willes, 14; 125 KK. R. 
1031. 

Annotation :—Refd. Titley v. Foxall (1758), Willes, 688. 

655. No justification for battery.] — 
WILLIAMS v. JONES, No. 592, ante. 

656. Necessity for previous commission of 
felonious act.|—MaATHEWs v. BippuLPH, No. 778, 
post. 











On civil process.|—Sce Siterirrs, Vol. 
XLI., p. 103, Nos. 528-539. 

657. Resistance to rescue.|—An attempt to 
rescue will justify an assault.—ANon. (1705), 11 
Mod. Rep. 64; 88 KE. R. 889. 

Service of process.|——Sec Nos. 599, 600, ante. 


G. Expulsion of Trespasser. 


658. Whether valid defence.|—In justification 
of an assault, defts. pleaded, that they were duly 





PART IV. SECT, 1, SUB-SECT. 5.—D. 644 vi. 





.J—Damages are duc for 


6441. Excess of violence by defendant.) 
a v. SHORE (1831), 2 0. 8, 65.— 


644 ii. ——-.]— Srpmes v. BARRICK 
ey 14 U. C. R. 420.—CAN. 

44 ili. ——-.]—SavaGe v. STACK 
ee 17 N. B. R. (1 P. & B.) 604.— 


644 iv. -}—Whore, in an action 
for assault, deft. pleadod son assaull 
demesne & gave evidence in su port of 
the plea, pitf. was allowed at the close 
of the evidence to add a replication of 
©xcess.— WHITE v. MCKIEL (1889), 28 
N. B. R. 39.—CAN. 


644 v. ——.])—Morasn v. GELDERT 
(1906), 2 EK, L. R. 56.—CAN., 





a blow inflicted with a heavy iron bar 
ou the head, to the danger of life, 
although the party so struck had pre- 
viously given a slight blow or push with 
his haud, & was alleged to have begun 
tho affray.— DOWIE v. DOUGLAS (1822), 
1 Sh Sc. App. 125.—S8COT. 


PART IV. SECT. 1, SUB-SECT. 5.—F. 
653i. Lawful arrest.)}—MARKS~ wv. 
RESCoMeE (1883), 22 N. B. R. 419.— 





655i. No justification for bat- 
tery.J—Clear proof of a warrant to 
arrest must be given in an action for 
assault & battery, but its production 
will not justify gross & unnecessary 
violence in the execution of it.— 


BELCH v, ARNOTT (1859), 9 C. P. 68.— 
CAN. 


{. Right of defendant to set up 
arrest by act of court.)— Where the 
whole price. leading to the 
arrest of pltf., & the justices who act, 
bave been procured by deft. for his own 
purpose, deft. cannot set up the 
defenco that the false imprisonment was 
the act of the ct. & not his own act.— 
ie RROL De Bisuor (1891),9N.Z L.R. 

50.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 5.—G. 
6581. Whether valid defence.}—PLOW 
cg aaa (1914), 18C. L. R. 339. 
658 fi. ———.]—McCCULLEY v. CUNARD 
(1843), 4 N. B. R. (2 Kerr) 131.—CAN 
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Sect. 1.—Assault and battery: Sub-sect. 5, G., H., 
I,J. & K,] 


assembled as a select vestry, & extruded pitf., 
being an intruder. One of the select vestry having 
received no notice of the meeting :—Held: the 
justification was not made out.—DOBSON v. 
Fussy (1831), 7 Bing. 305; 2 Man. & Ry. M. C. 470 ; 
5 Moo. &P.112; 9L.J.0.8.C.P.72; 181 E. RB. 


117 
.|—A societ 





659. not possessing any pro- 
perty in which its members have a joint interest, 
may, after due notice, expel any of its members for 
misconduct; as for instance, threatening one of 
the members while present at a meeting, with 
personal violence. But when such a society 
expelled a member without due notice ; it was held 
to have acted illegally.—INNES v. Wylie (1844), 
1 Car. & Kir. 257; sub nom. INNES v. BOUCHER, 8 
J.P. 280, N. P.; subsequent proceedings, sub nom. 
INNIS v. Wyk, 8 L. T. 0. S. 52, 74. 

Annotations :—~Apld. Wood v. Woad (1874), L. R. 9 Exch. 


190. Consd. Kelly v. National Suc. of Operative Printers 
(1915), 113 L. T. 1056. 


660. Undue violence in expulsion.j]— 
GREGORY v. Tn, No. 214, ante. 

661. Plaintiff rightfully on premises.|— 
Action for assault. Plea, that deft. was possessed 
of an office & premiscs wherein pltf. was tres- 

assing, whereupon deft. requested him to leave 
he office & premises, which pltf. refused to do, 
& thereupon deft. gently removed him, etc. 
Replication, that before & at the time, etc., M. 
had instituted liquidation proceedings under 
Bankruptcy Act, 1869 (c. 71), in the county ct., 
& had convened a general meeting of his creditors, 
to be holden at the office & premises in the plea 
mentioned on Feb. 3, 1874, & deft. was the solr. 
of M. in such proceedings, & in & about summoning 
the meeting, which was duly held at the time & 
place; & pltf., then being the solr. & duly 
appointed proxy of T., a creditor of M., attended 
the meeting as such, & deft. was present at the 
meeting as solr. & on behalf of M., & officiated 
thereat as the duly elected chairman thercof ; 
& a proof made under the proceedings by T., then 
being such creditor, & a writing under T.’s hand 
duly appointing pltf. his proxy in the matter of the 
proceedings, were produced to deft., then being 
such chairman, & afterwards & during the con- 
tinuance of the meeting, & before the termination 
or adjournment thereof, & whilst pltf. was lawfully 
attending same as euch proxy at the office & 
premiscs in the plea mentioned, pltf. refused to 
leave same when so requested by deft., as he law- 
fully might for the cause aforesaid :—Held: pltf. 
was not a trespasser on the occasion. Deft. 
having given pltf. leave to be present at the 
meeting as proxy for a creditor, the latter had a 
right, coupled with an interest, entitling him to 
be on deft.’s premises.—VAUGHAN v. HAMPSON 
(1875), 33 L. T. 15. 

662. ——— Exclusion of Member of Parliament— 
Under resolution of House of Commons.|—To a 
claim for damages for an assault, committed on pltf., 
a Member of Parliament, whilst attempting to 


G58 iii. .]-~A passenger on a street 
railway having refused when requested 
br the conductor of the car to remove 

8 feet from the cushion of the opposite 
seat, & used strong language to the 
conductor, was elected from the oar :— 
Weld: tho conductor had a right to 
eject him.—Davis v. OTTawa HWLzEO- 
pale Ry. Co. (1897), 28 O, R. 654.— 











with violence to 


Was necessary 


658 iv. ——.}—MITCHELL v. W N 
1869), 5 Nfld. L. R. 275.—NFLD, 
658 v. ———.]}—When the jury found 


that deft. committed an assault on & 
Itf., but also found 
that no more violence was used than 
to give deft. possession 
of land to the possession of which he 
was entitled, the ct., coneidering the 
finding indefinite, ] 
dence to asccrtain what de 
violence was used, 
ents of deft. gently laid hands on 
pitf., judgment was given on the above 
reshe g for deft.—BuRtT v. Ross (18886), 
5 N. ° L. R. 161 (8. C.),——-N.Z. 


TRESPASS. 


enter the House of Commons for the purpose of 
taking his seat, deft. pleaded in justification thereof 
that the House had previously resolved & ordered 
that deft., one of its officers, should ‘‘ remove 
pitf. from the House until he should engage not 
further to disturb the proceedings of the House ” 
& that, acting in pursuance of such order, deft. 
reaisted & removed plitf.:-—Held: the plea wae 
gzood.—BRADLAUGH v. ER®SKINE (1883), 47 L. T. 
618; 31 W. RB. 366. 

Annotation :—Befd. Bradlaugh v. Gossott (1884), 50 I. T. 


Expulsion by innkeeper.|—Sec InNNs & INN- 
KEEPERS, Vol. XXIX., pp. 3, 7, 8, Nos. 11, 72-86. 

Expulsion of trespasser on _ property.}|— See 
Part II., ante. 


H. Justification as Servani of Another. 
See Masten & SERVANT, Vol. XXXIV., pp. 184— 
187. 


I. Lawful Correction. 

668. Correction by father—Interference with.|— 
In an action for assaulting pltf., defte. pleaded 
that pltf. was beating ‘‘ a certain boy whose name 
is to defts. unknown,” & that defts., to prevent 
his beating ‘‘ the said boy,” quietly laid their hands 
on him. Replication that, ‘the said boy ’”’ in 
the plea mentioned ‘“ was one Barnes, W., & was 
& is the lawful son of plif.,’’ of the age of ten years, 
& that. “ the said Barnes, W.” refused to obey his 
lawful commands, whereupon pltf. moderately 
chastised him. Rejoinder, that pltf., at the time 
when, ctc., was beating, ‘“‘ the said Barnes, W.,”’ 
with more violence than was proper & reasonable. 
Rejoinder, that pitf., ‘‘ did not beat,” etc., the said 
Barnes, W. ‘‘ with more violence than was proper 
& reasonable”? On the part of pltf., evidence 
was given, that plif., just before defts. interfered 
with him, had been beating his son Barnes, W., 
who was ten years old, with a strap, but not 
immoderately ; but the last witness for pltf. 
stated that pltf. had another son, aged eight. 
It was proved for defts., that, after pltf. had 
beaten his eldest son, Barncs, W., he began beating 
the younger, when defts. laid hold of him :—Held : 
on these pleadings the issue was limited to the 
question of the excessive beating of Barnes, W.., 
& anything pltf. did to the younger boy was not 
in issue; & the judge at the trial would not allow 
any amendment as to the name of Barnes, W., as 
the two boys had both been beaten, & if the issue 
had been different pltf!. might have adduced other 
evidence as to the extent of the beating of the 
younger boy.— WINTERBURN v. Brooxs (1846), 2 
Car. & Kir. 16, N. P. 

664. Correction by master—Apprentice.|—-ANON. 
(circa 1606), No. 688, ante. 








665. —— .]—-PENN v. WARD, No. 701, post. 

666. ——— Servant.|—ANON. (circa 1695), No. 
638, ante. 

667. Scholar.|—ANON. (circa 1695), No. 
638, ante. 


.]—Sec, also, HpucaTion, Vol. XITX., 
pp. 599, 600, Nos. 271-282. 


PART IV. SECT. 1, SUB-SECT. 5 —I. 

666 i. Correction by mastcr—Servant.] 
~——Where in trespass for an assault & 
battery, for wounding & iia & for 
tearing pltf.’s clothes, doft. justified 


as for a moderate correction of pltf. as 

ooked at the evi- his servant—the plea was held bad on 
e of demurrer, as it afforded no answer to 

&, finding that the the wounding & tearing ihe clothes of 


Pee shee v. DEFRIES (1846), 2 
e C. R. 4 AN. 


667 i. Scholar.}— A_ school- 
master may punish for schoo] offences 


nae 
e 





Part IV.—TRESPASS TO THE PERSON. 


——-- Master of ship.]|—See Suippina, Vol. XLI., 
pp. 247, 248, Nos, 874-882. 


J. Preservation of Order. 


668. Disturbance at funeral.]|—To an action of 
assault & battery, a plea that pltf. disturbed a 
congregation while the minister was performing the 
rites of burial, & that deft., though neither con- 
stable, churchwarden, nor other officer, molliter 
manus imposuit to prevent such disturbance, is a 
good justification. GLEVER v. HYNDE (1673), 1 
Mod. Rep. 168; 86 E. R. 806; sub nom. LEVER v. 
Mir, 1 Freem. K. B. 131. 

Annotation :—Refd. Burton v. Henson (1842), 10 M. & W. 


669. Breach of peace—Blow by constable.]— 
If a constable is preventing a breach of the peace, 
& any person stands in his way with intent to 
hinder him from doing so, the constable is justified 
in taking such person into custody, but not in 
giving him a blow.—LeEvy v. Enwarps (1823), 
LC. & P. 40; 171 E. R. 1094, N. P. 

670. Disturbance on premises—Ejection of dis- 
turbers—Without undue force.|—If three persons 
be told on entering a theatre that there is room, 
when in fact there is not, their proper course is 
to leave the theatre, & demand the return of their 
money; & such persons are not justified in 
getting into a private box in the theatre, &, if 
they do, the proprietor may remove them, using 
no more force than is necessary.—LEWIS v. ARNOLD 
(1830), 4 O. & P. 354; 172 BE. R. 737, N. P. 
Annotation :—Retd. Said v. Butt, [1920] 3 K. B. 497. 








le — .|— HOWELL! v. JACKSON, No. 605, 
ante, 

672, —-— ——-.]—MoriIARTY v7. Brooks, No. 
585, ante. 

673. ———.]—If a person comes into a 


house, or is in it, & makes a noise & disturbs the 
peace of the family, although no assault has been 
committed, the master of the house may turn him 
out or call a policeman to do so0.—Sinaw v. 
CHAIRITIE (1850), 3 Car. & Kir. 21, N. P. 

674. —— From church.]—BALnLARp v. 
Bonn (1837), 1 J. P. 102; 1 Jur. 7. 
——.|—See, further, ECCLESIASTICAL 
LAw, Vol. XIX., pp. 287, 467, Nos. 766-772, 3174. 
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675. Control of crowd on public occasion.|/— 
One of the marshals of the City of London, whose 
duty it was on the day of a public meeting in the 
Guildhall to see that a passage was kept for the 
transit to their carriages of the members of the 
corpn. & others, directed a person in the front of a 
crowd at the entrance to stand back, &, on being 
told by him that he could not for those behind him, 
struck him immediately on the face, saying that he 
would make him :—Held : in so doing the marshal 
exceeded his authority, & he should have confined 
himself to the use of pressure, & should have waited 
a short time to afford an opportunity for removing 
the party in a more peaceable way.—IMASON v. 

JOPE (1831),5 C. & P. 193; 172 BE. KR. 936, N.P. 

676. Disturbance at public meeting.|—Proof of 
annoyance & disturbance by a person present at 
a meeting, such as crying ‘‘ hear, hear,’’ & putting 
questions to a speaker, & making observations on 
his statements, will not justify the chairman of the 
mecting in giving such person in charge to the 

olice ; but, to justify such a course of proceeding, 
it must be shown that what. was done amounted to 
a breach of the peace.—WoOoDING v. OXLEY (1839), 
1C.&P.1; 173 E. R. 714, N. P. 
Arrest & imprisonment.}—Sce Sect. 2, post. 


K. Other Defences. 

677. Tender of amends.|—WALGRACR’S CASE, 
No. 368, ante. 

678. Order of House of Commons.}]-—-VERDON 
v. TOPHAM (1682), T. Jo. 208; 84 E. R. 1220. 

679. Assertion of right of precedence—At 
funeral.|—A battery cannot be justified in order 
to maintain a right of precedence at a funcral.— 
ASHTON v. JENNINGS (1675), 1 Freem. K. B. 393 ; 
2 Lev. 183; 8 Keb. 462; 89 E.R. 201. 

680. Prevention of act of supposed indecency.|]— 
Bootu v. HANEY (1826), 2 C. & P. 288; 172 
KH. FR. 128, N. P. 

681. Payment into court.|—AsTon v. PERKES, 
No. 494, ante. 

682. Exercise of contractual powers —- Terms 
of contract not complied with.|—-The corpn. of B. 
had leased their tramway lines to pltfs., a tramway 
co., & under the lease the repairs of tramways 
were to be executed by the corpn. at the cost of 





but if he exceeds the bounds of modcra- 
tion either in Manner instrument or 
quantity of* the punishment he js 
answerable for the excess.— SMITH v. 
BRYNE, Ex p. O’BRYNE (1894), 5 
Q. L. J. 126.—AUS. 


667 ii, ——- -———.]—R. vu ZINCK 
(1910), 8 E. L. R. 178.— CAN, 

667 iii. ——_ ——_,.]}—-HANSEN v. COLE 
(1890), 9 N. Z. L. RR. 272.—N.Z. 

687 iv. ——— _ ——-.]}—- Soorain v. 
LAWRIE (1883), 10 R. (Ct. of Sess.) 610 ; 
20) Se, L. R. 3897.— SCOT. 

g. Correction by stranger— Of plaintiff's 
80n.|—-MADDEN v. FARLEY ered 6 
U. C. R. 210.—CAN. 

h. Of boys skylarking on rail- 
way.) Resp. was an inspector of 
tho railway dept., & as the result of 
some skylarking by some schoolboys 
on a train waa struck in tho face by a 
door. He cuffed applt. & pulled his 
ear, not for the purpose of Restoring 
order, but because he was provoke 
by the door striking bim in tho face. 
Appit. had not taken part in the 
disturbance :—Held: there was no- 
thing to justify resp. in administering 
rg? punishment to eppite ope 
N 7 « Re 81 





ARLOW, [1921] N. Z. 6.— 


PART IV. SECT. 1, SUB-SECT, 5.—J. 


k. Disturbance of public worsht 


Rem v, INGLIS (1862), 12 an 


191.—CAN. 


1. Breach of peace.J}—A person who 
when using the force necessary to pre- 
vent a continuance or renewal of a 
breach of the peaco was struck by the 
party he was attempting to control :— 

leld: Justified in ee back.— 
R. v. MANBON, [1925] 1 W. W. R. 6713 
43 Can. Crim. Cas. 30.—CAN. 

m. -]—-Gourr PrRosap DEY 
v, CHARTERED BANK OF INDIA (1925), 
I. L. R, 52 Calc. 615.—IND. 

n. Removal of party emblem 
from plaintiff.}—HUMPHRIES v. CONNOR 
(1864), 17 1.C. L. R.1.—IR. 

oO. Eircess in carrying out legal 
directions.|—O'BRIEN v. HARTINGTON 
eae): {1877] 1. R. 11 C. Ly 445. 











p. Right of soldiers to repel tres- 
pass upon themselves.}— Soldiers have 
no right to force a way through a 
crowd by violence, or to remove any 
obstruction by arms, still less by dis- 
cha ae deadly firearms. They havo 
no right to repel a trespass on them- 
selves, or on tho party escorted, hy 
firing or inflicting mortal wounds.—- 
res ASEY (1852), 8 State Tr. N. 8. 


PART IV. SECT. 1, SUB-SECT. 5.—K. 


q. Previous conviction for same 
cause.J—A plea of conviction under 
Petty Trespass Act to an action for 


assault & battery, is not supported by 
proof of a conviction for an assault 
alonc.—DELONG v. McDONELL (1838), 
3 Ont. Dig. 6936.—CAN. 

r. ——.}—To an action for assault 
& battery, deft. pleaded that he had 
been convicted of the trespass com- 
plained of before a justice of the 
yonce, & so released from this action. 

Itf. replied ‘‘ nul tel record” of tho 
conviction :—Jleld : replication good. 
—THOMPSON v. LESLIE (1852), 9 
U. C, R. 860.— CAN. 

t. .]}— GREEN v. HENNEGHAN 
(Alta.). (1918) 3 W. W. RR. 658; 43 
D.L. R. 272; 14 Alta. L. R. 106.-- CAN. 





a. —-—.J—MURRAY 0. FITZPATRICK 
(1914), 78 J. P. Jo. 521.—IR. 

b. ‘* Molliter manus imposwt.’}]— 
Fitf. declared for an assault & bat- 
tery, & beating, bruising, & wounding ; 
& deft. justified the assault & battery 
by a plea of ‘ molliter manus itmpo- 
suii’? :-—~—Held : eufticient.— McLEon wv, 
BELL (1846), 3 U. C. R. 61.—CAN. 

6. ——.]— SMITH Vv. INGOLDSBY 
(1852), 9 U. C. R. 207.—CAN. 

d. Justification under search warrant. ] 
— JONES v. Rors & BARNES (1847), 3 
U. C. R. $28.—CAN. 


e. No apecial direction given to 
execution officer.}—Where either the 
execution pitf. or his eorney, direct 
the seizure of perwer goode, they are 
Hable, but not where the writ, is given 
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Sect, 1.— Assault and battery: Sub-sect. 5, K.; sub- 
sect. 6.] 

the co. In 1908 it was considered desirable to 


reconstruct certain lines of tramway, & on May 7, 
an agreement was entered into between the corpn. 
& pltfs., for this purpose, which provided for 
facilities to pltfs. to maintain the service of trams 
during the execution of the works & also that the 
corpn. should insert in the contract, to be entered 
into by them with their contractor, a provision 
imposing upon the contractor full responsibility 
for all claims resulting from accident, injury, or 
damage sustained by the co. from the execution 
of the work. On May 15 the corpn. entered into 
a contract with deft. for relaying the tramway 
lines; & by it deft. agreed to indemnify the corpn. 
& undertook to be responsible for all damage 
consequent upon or arising out of the execution 
of the work. Vltfs. were not parties to this agrec- 
ment. During the execution of the work a tram- 
car became derailed & was overturned & damaged 
owing to deft.’s negligence, & pltfs. were com- 
pelled to pay damages as compensation to 
passengers so injured :—Held: pltfs. were entitled 
to recover from deft. damages for the injury to the 
tramcar, as well as the amount so paid to injured 
passengers. For the acts of defts. injuriously 
affected both the proprietary rights of pltfs. as 
Jessees & their rights of passage on the highway ; 
& inasmuch as, apart from the contracts of 
May 7 & 15, deft. would have been a trespasser 
ob initio & his dealings with the tramway a nuisance 
at common law, he could only justify such trespass 
& nuisance by relying on his contract with the 
corpn., with which he had not complied.—Bir- 
MINGHAM City TRAMWAY Co., LTp. v. Law, 
[1910] 2 K. B. 965; 80L. J. K. B. 80; 108 L. T. 
44; 74]. P. 355; 81. G. R. 667. 


SuB-secr. 6.—PLEADING, 

See R.S.C., Ord. 19, rr. 4, 15. 

688. Defence—Must cover each separate tres- 
pass.|—-Where in an action for assaulting, beating, 
& ill treating, deft., astothe assaulting & illtreating, 
justified turning pltf. out of his house, but the 
issue on the justification was found against him :— 
Held: upon the whole justification a battery 
appeared admitted, & the excuse not being proved, 
pltf. was entitled to full costs, without a judge’s 
certificate-—JOHNSON v. NorTHWOOD (1817), 7 
‘Taunt. 689 ; 1 Moore, C. P. 420; 129 BK. R. 274. 

684. -]|—In trespass, the first count 
of the declaration stated, that deft. assaulted & 
imprisoned pltf.; &, during such imprisonment, 
struck, pulled, & pushed him about. Justifica- 
tion, that deft. arrested pltf. under process of ct. ; 
& that pltf., whilst in custody, having conducted 
himself in a violent manner, deft. necessarily, & 
to prevent his escape, struck, etc. :—Held: (1) this 











to the officer to be acted upon in the 


usnal course & with no special direction. the former.—WEN'IZELL ». 
(1907), 41 N.S. R. 406.—CAN 


—MCcCCLEVERTIE v. MASSIE (1871), 
21 C. P. 516.—CAN. 

f. Right to enter farm—Purchaser al 
shcriff’s sale..—-MCSWAIN v. CHAPPELL 
(1880), 2 P. EK. I. 317.—CAN. 

gs. Conductor’s right to eject from 
car.|-——-TROMAS v. GELDART (1880), 20 
N.B. R. (4 P. & B.) 95.—CAN. 

h. Refusal to redeliver bond.) — 
HOLMES v. McLEOD (1891), 25 N. 8. KR. 
i & G.) 67.—CAN. 

~ Use of insulting or profane 
language.}—The use of ined or 





voxatious, will 
battery, 

the dam 
(1915), 32 


. 37.—IR. 


eld not to be a justification for an Nfid. L. 


assault committed by tho latter upon 


]. | ar No 
opprobrious, disgraceful, annoying or NF 
Fistity an assault or 
though they — 
es.—EVANS v. BRADBURN 
e LL. R. 585 ; 9 Ww. Ww. Rn. COT. 
ae 5 D. L. R. 6 > 9 Alta. L. R. §23.— 


m. Pefusal to leave pew belonging to 
dea v, Pork (1866), 15 71 


n. Plaintiff no longer clerk in charge 
protene language by deft. towards pltt. of church. ey ype v. SiMe (1861), 


TRESPASS, 


latter part of the justification not being proved, 

pltf. was entitled to judgment; &, it was not 

necessary to new assign the battery by deft. ; 

(2) the second count of the declaration, which 

omitted the battery, having been justified by 

proof of the writ & warrant, & arrest under them, 
pltf., although one assault only was proved, was 
still entitled to judgment, having proved the 

trespass as laid in the first count.—PUHILLIPS v. 

HowcGatE (1821), 5 B. & Ald. 220; 106 E.R. 

1173. 

Annotations -—A3¢ to (1) Apld., Stammers v. Yearsley (1833), 
10 Bing. 35; Bush v. Parker (1834), 1 Bing. N.C. 72. 
Refd. Lamb v. Burnett (1831), 1 Cr. & J. 2913; Penn v. 
Ward (1835), 2 Cr. M. & It. 338 ; Curlewis v. Laurie (1848), 
11 L. T. 0. 8. 308. 

685. .|—A plea which professes to 
justify several assaults & false imprisonments laid 
in separate counts, must show distinct occasions 
upon which deft. was justified in committing each 
particular trespass.—M‘CURDAY v. DRISCOLL 
(1833), 1 Cr. & M. 618; 3 Tyr. 571; 21. J. Ex. 
185; 149 I. R. 546. 

686. .j—In trespass against defts., 
for beating, pulling pltf. about, turning him out. 
of a certain close, etc., & dragging him into & 
through a certain pond, defts. pleaded the general 
issue, & justified the turning out of the close, 
beating, & pulling about, without referring or 
alluding to the dragging into & through the pond. 
Verdict for pltf. on the gencral issue, & for defts. 
on the remainder of the record. On motion to 
enter up judgment for defts., non obstante veredicto, 
on the ground that the plea on which the verdict 
was found for them was an answer to the whole 
complaint, & that the dragging through the pond 
being mere aggravation, need not be justified :— 
Held: the plea was not an answer to the whole 
charge, as the dragging into & through the pond 
was a distinct substantive trespass, & not merc 
aggravation, & consequently that it should be 
justified.— Bus v. PARKER (1834), 1 Bing. N. C. 
712; 4Moo.&S8. 588; 3L. J.C. P. 212; 181 E.R. 
1044, 

Annotations :—Refd. Curlewis v. Laurie (1848), 12 Q. B. 
640; Huddart v. Rigby (1869), 10 B. & &. 911. 

687. .J—(1) Where there are a series 
of matters complained of in trespass, & the plea 
amounts to a justification of all; in order to 
entitle deft. to a verdict, it is incumbent upon 
him to make out all the material] allegations in his 
plea; therefore, where the declaration com- 
plained of an assault, putting pltf. out of a shop, 
& imprisoning him in custody of a police officer, 
& the plea was molliter manus wmposuit to remove 
pltf. from deft.’s shop, & a justification of the 
imprisonment because pltf. had assaulted deft., 
& the assault on deft. was not proved :—Held: 
although without it, the first part of the plea, was 
sustainable, yet being a material allegation to 
maintain the plea as to the imprisonment, it was 
necessary to prove it to entitle deft. to a verdict. 




















o. Ignorance of fact.}—Ignorance of 
2 pay being a police officer is no 
defence for assaulting him.—R. v. 
HERRIDGE (1882), 6 Nfid. lL. RR. 460.-— 


WINACHT 


words, however LD 
i edhc ea of mutiny of plaintiff.) 

EKIR v. NORRIE (1842), 4 Dunl. 
eer of Sess.) 368; 15 Sc. Jur. 151.— 


q. Orders iven by employer to 
remove bad characters.}—WALLACE ¥. 
Moongky (1885), 12 R. (Ct. of Sessa.) 
0; 2280. L. R. 454.—SCOT. 


PART IV. SECT. 1, SUB-SECT. 8. 


r. Right to amend declaration.}-—-In 
: an action for assault & battory pltf. 


may iInitigato 


Part IV.—TRESPASS TO THE PERSON. 


(2) Semble: it is not necessary to reply excess 
in every case where the allegations in a declaration 
in trespass are covered by a plea of justification ; 
but evidence of acts consistent with the declaration, 
but not within the justification, may be given 
under de injurid. 

(3) Upon issue taken on a plea of son assault 
demesne, it is necessary to prove an assault com- 
mensurate with the trespass sought to be justi- 
fied.—REECE v. TAYLOR (1835), 1 Har. & W. 15; 
4 Nev. & M. K. B. 469; 3 Nev. & M. M. C. 853; 5 
L. a ae B. 74, 

Annotation :— ¢: : ; af), 2 Cr. M. 

Or: As to (3) Dbtd. Penn v. Ward (1824), 2 Cr. M 


688. .|—In trespass, the count alleging 
that deft., on, etc., assaulted, beat & ill treated 
pltf., & then knocked him down on the deck of a 
ship, deft. pleaded, as to the assaulting, beating & 
ill treating, that deft. was captain of a vessel 
conveying passengers, of whom pltf. was one: 
that pltf. made a noise, disturbance & affray on 
board the vessel, & “ was then fighting with a 
certain other person then also being a passenger,”’ 
‘*& whose name is to deft. unknown,” & was 
striving to beat such person, & also deft., so being 
the captain, ctc.; whereupon decft., so being the 
captain, ctc., for the preservation of the peace, 
& of order & discipline on the said vessel, & to 
separate pltf. & the said other person, & to prevent 
pltf. from beating the said person & deft., as he 
otherwise would have done, molliter manus, etc. 
lt appeared on the trial that the person with whom 
pltf. had been fighting was not unknown by name, 
\ was not a passenger, but the mate of the vessel : 
—Held: the justification was sufficiently main- 
tained notwithstanding the variance, the name 
& description of the party not being material, 
but pltf. must recover for the knocking down, that 
being alleged as a distinct trespass from the 
assaulting, beating & ill treating, & not covered 
by the justification.—NoprN v. JOHNSON (1850), 
16 Q. B. 218; 20 L. J. Q. B. 95; 16 L. T. OLS. 
2813; 15 Jur. 424; 117 FE. RR. 862. 

689. -—— Traverse of locus in quo.|—In tres- 
pass, if deft. justifies at another place or county 
& traverses the place alleged, where the place is 
not material, it is bad; for he must plead his 
justification where the cause arose.—PURSET v. 
Hutcuinas (1601), Cro. Eliz. 842; 78 Is. R. 1068. 

690. Justification must confess cause of 
action—Accitient not justification.| --Every justifi- 
cation must confess a cause of action. Thereforo 
& plea to an action of assault & battery that deft. 
was on horseback, & his horse on a sudden fright 
ran away with him, that he called to pltf. to get 
out of the way, & upon his neglect the horse ran 
over him against deft.’s will, is bad.—GIBBONS v. 
PEPPER (1695), 1 Ld. Raym. 38; 4 Mod. Rep. 
404; 2 Salk. 637; 91 E.R. 922. 

Annotations :—Consd. Scot v7. Shepherd (1773), 3 Wils. 403. 
Apld. Hall v. Fearnley (1842), 3 Gal. & Dav. 10. Consd, 
Stanley »v, Powell, [1891] 1 Q. 8. 86. Refd. Boss v. Litton 
(1832), 5 C. & BP. 407, 

691. To battery—Gentle laying on of hands.] 
—-A. plea of molliter manus does not extend to 
Justify battery or wounding.—-JEROME v. PHEAR & 
NEALE (1588), Cro. Eliz. 93; 78 BH. R. 352. 
Annotution :-—Refd. Rowe v. Tutte (1737), Willes, 14. 

692, ——_- —_- ——_.]—-To an action for an 
assault & battery, molliter manus imposuit may be 
pleaded to the battery. TorraGE v. PETTY (1736), 
Lee temp. Hard. 358; 95 E. R. 232. 

















was allowed at the trial to amond his 
declaration, by adding that he thereby 

became & was & is permanently 
the amendment 


t.-—— 
: 23 N. B. 
WAS proper.—GLasge v. O'GRADY (1866), 


17 C. P. 233.—CAN. 


.}—GALLANT v. CALDER (1883), 
ry 73.—CAN 


a. Kercess of force—Whether evidence -—-CAN 
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693. ——— Whether defence must be specially 
pleaded.|—-Trespass against two for assaulting 
pltf. & tearing his clothes. The fourth plea 
stated, that before the committing those tres- 
passes, pltf. was found by deft. on the land of 

. S. in search of game, without the licence & 
against the will of W.S., & that pltf. had in his 
possession a hare which appeared to have been 
recently killed. Whereupon one deft. as servant 
of, & by command of W. S. demanded the hare, 
which pltf. refused to deliver, & had in his posses- 
sion. ‘That afterwards, & just before committing 
the trespasses, said deft. demanded the hare from 
pltf., & because he refused to deliver it, & kept it 
in his possession, both defts., as such servants, 
& by such command, in order to take the same for 
the use of W. S., seized pltf. & took it from him, 
according to the form of Game Act, 1831 (c. 32), 
s. 36. The fifth plea stated, that just before the 
trespasses, pltf. had in his possession a dead hare 
belonging to W. S. without his leave & licence ; 
wherefore defts. did, as his servants, & by his 
command, demand the same from pltf., which he 
refused to deliver, & detained ; whereupon defts., 
as such servants, etc., scized pltf., concluding as 
in the former plea. The replication to the fourth 
plea stated, that at the several times of the 
demands of deft. & refusal by pltf., pltf. was law- 
fully on the highway. A similar replication to 
the demand & refusal in the fifth plea. On 
demurrer to the replications :—Held: the fourth 
plea was bad, for not sufficiently showing when the 
second demand was made, or that it was made on 
the land of W. S.; & the fifth plea was also bad, 
for not stating that defts. gently laid their hands 
on pltf. in order to take the game, & that because 
he resisted, they necessarily committed the tres- 
passes complained of, doing as little damage, & 
using as little violence to pltf. as they could on 
that occasion.—WIspDomM v. HODSON (1833), 3 
Tyr. 811. 

694. .]|—In an action for an assault, it 
is competent to deft. to give evidence of an assault 
by pltf., without a plea of son assault demesne.— 
SYERS v. CHAPMAN (1857), 2 C. B. N.S. 4385 29 
L. T. O. 8.183; 140 BE. R. 488. 

695. Must answer trespass alleged.|—PIltf. 
complained of assault & battery, of being taken in 
custody along the streets, & of being imprisoned 
on a charge of assault with intent to commit a 
felony: Deft. pleaded that pltf. having assaulted 
him, deft. gave pltf. in charge of a peace officer, 
who laid hands on him, & took him before a justice. 
At the trial, although one assault only was proved, 
the facts pleaded were held to be an insufficient 
answer to the facts declared on.—STAMMERS 1. 
YEARSLEY (1833), 10 Bing. 35; 3 Moo. & S. 410; 
2L. J.C. P. 256; 131 BE. R. 818. 

Annotation ;—Consd. Bush v. Parker (1834), 1 Bing. N.C. 72. 

696. Proof sufficient to cover declaration. |-— 
To a declaration containing one count only in 
trespass for assault & false imprisonment, the plea 
justified the apprehending pltf. on a charge of 
felony, & proceeded to aver that pltf. resisted, 
whereupon he beat him, etc. At the trial, the 
justification as to the apprehension for felony was 
proved ; but deft. did not prove the resistance 
of pltf. The jury having found for deft. :—Held: 
the verdict was right; deft. having proved as 
much of his plea as was necessary to cover the 
declaration, & it not being necessary for him to 














of is available to plaintiff upon plead- 
ings—Without any new assignment.)— 

COLIINS v. KEENAN (P. E. JI.) (1914), 
: 1h L. R. 242; 18 DL. R. 795. 


442 


Sect. 1.—Assault and battery: Sub-sects, 6 & 7. 
Sect. 2: Sub-sects. 1 & 2.] 


prove what was unnecessarily alleged.— ATKINSON 
v. WARNE (1835), 1 Cr. M. & R. 827; 5 Tyr. 481; 
149 BE. R. 1815. 
Annotation :—Consd. Hayling v. Okey (1853), 8 Exch. 431. 

697. Pleading to matters of aggravation.|— 
To a count in trespass for assaulting pitf. on board a 
ship on the high seas, & forcing & compelling him, 
he then being sick, to stand & remain standing on 
the deck for the space of one hour, a plea justifying 
the forcing & compelling pltf. to stand & remain 
standing upon the deck, is bad, as being pleaded 
to that which is mere matter of aggravation.— 
GRIFFITHS v. DUNNETT (1844), 7 Man. & G. 1002 ; 
8 Scott, M. R. 8386; 4 1. T. O. 8. 185, A.; 1385 
E.R. 407. 
Annotation :—Refd. Lane v. Dixon (1847), 3 C. B. 776. 

698. Variance as to name on description of 
party.|—NopEN v. JOHNSON, No. 688, ante. 

699. Replication—Justification of first assault by 
plaintiff.|— K1nG v. PHIPPARD (1693), Carth. 280 ; 
90 DB. R. 768. 


Annotations :—-Consd. Sayra rv. Rochford (1777), 2 Wm. Bl. 
1165; Dale vr. Wood (1822), 7 Moore, C. P. 33. 


700. As to excess by defendant.]—Whiere 
in an action for an assault, pltf. declared that deft. 
beat, bruised, & wounded him. Plea, son assault 
demesne, & pltf. replicd de injurid sua propria: 
& if was proved, that the latter, being on horse- 
back, got off, & held up his stick at deft., when the 
Jatter struck him :—Held: pltf. should have 
replied specially ; & it having been left to the jury, 
whether from the evidence, pltf. was so far the 
ageressor, as to justify the assault committed on 
him by deft., & they having found in the affirma- 
tive. the ct. refused a new trial.—DALE v. Woop 
(1822), 7 Moore, C. BP. 33. 

701. .|— Trespass for assault & 
battery. Plea, that pltf. was deft.’s apprentice, 
& conducted himself improperly, wherefore deft. 
moderately chastised him. Replication de in- 
guriad :—Held: on these pleadings pltf. could not 
recover on the ground of the chastisement being 
excessive ; for the replication de injuriad put in 
issuc only the cause alleged in the plea ; that was, 
in this case, whether pltf. misconducted himself 
as an apprentice. 

The plea says ... ‘I had a right to beat my 
apprentice hecause he misconducted himself.’’ 
That is, on the face of it, a satisfactory answer to 
pitf.’s complaint (BOLLAND, B.).—PENN v. WARD 
(1835), 2 Cr. M. & R. 388: 4 Dowl. 215; 1 Gale, 
189; 6 Tyr. 975; 41. J. Ex. 304; 150 EH. 1. 146. 
Annotation :—Refd, Oakes v. Wood (1837), Murp. & H. 237. 

















PART IV. SECT. 1, SUB-SECT. 7, 


action of trespass for assault & bat- 


TRESPASS. 








702. ——- ———.|—- REECE v. TAYLOR, No. 687, 
ante. 
708. -J—In an action of assault & 


battery, to which deft. pleads the as given b 
C. L. P. Act, 1852 (c. 78), Sched. B, that ‘ plitf. 
first assaulted deft. who thereupon necessarily 
committed the alleged assault in his own defence,’ 
pitf. may, under the general form of replication, 
joining issue on the plea & without replying excess, 
show that, although he struck the first blow, deft. 
was guilty of excess.—DEAN v. TAYLOR (1855), 11 
Exch. 68; 156 FE. R. 748. 
Annotation :—N.F, Rimmer v. Rimmer (1867), 16 L. T. 238. 
704. .]—Where, to a declaration for 
assault & battery, deft. pleads (inter alia), son 
assault demesne, & issue is joined on such plea, 
pitf. cannot under that issue set up as an answer 
to deft.’s case that he (deft.) was guilty of excess 
in resisting the assault. Ile ought, in order to 
avail himself of such an answer, to new assign the 
excess on the part of the deft.— RIMMER v. RIMMER 
(1867), 16 1. T. 238, N. P. 








SuUB-SECT. 7.—DAMAGES. 


See, generally, DAMAGES, Vol. XVII., pp. 76 
el seq. 

705. Severability of damages—Action for assault 
& wounding.]—The jury cannot assess several 
damages in trespass of assault & wounding, al- 
though the general issue be pleaded as to one, & 
a justification to the other.— v. CANDISH 
(1610), Cro. Jac. 251; 70 1. R. 215. 

706. Increase of damages after verdict—Where 
inadequate.|—(1) In an action for a battery if the 
wound was visible, & the damages are inadequate, 
the ct. will increase them either after verdict. 

(2) A man cannot justify a maim for every 
assault (per Cur.).—Cook v. BEAL (1697), 1 Ld. 
Raym. 176; 3 Salk. 115; 91 HE. R. 1014. 


Annotation :—As to (1) Refd. Armitage ». Iayley (1843), 
Dav. & Mer. 139. 


707. Mitigation of damages—Matters in mitiga- 
tion——Must be specially pleaded.]—In trespass for 
assault & battery & not guilty pleaded, the jury 
are not at liberty to take into consideration the 
circumstances of the assault & battery, with a 
view to reduce the verdict below the amount of 
the damage actually sustained, if those circum- 
stances could have been pleaded.—WATSON v. 
CHRISTIE (1800), 2 Bos. & P. 224; 126 E. R. 


1248. 
Annotations :-—Refd. The Lowther Castle (1825), 1 Hag. 
Adm, 384; Linford v. Lake (1858), 3 H. & N. 276; Watt 
v. Watt, [1905] A. C. 115. 





ANDERSON 1. 





wre 


b. Apportionment of damages.}—In 
an action for assault, in which the 
verdict was against two defis. :— 
Alcli: the second deft. was Hable for 
damages cqually with tho first, though 
the principal injury was caused by the 
Jaticr.— DUNHAM tt. PoWwELL (1838), 
5 0. S. 675.—CAN. 

ec. ——.}—-DawE wv. Fappy & Con- 
NELL (1818), 1 Nfld. L. R. 120.—NFLD. 

d. Mitigation of damages—Matters 
in mitigation— Libellous & abusive 
articles.}-—-In an action for assault, 
that. libellous & abusive articles re- 
tlecting on deft., published on the 
day of, & preceding the assault, in a 
newspaper of which pltf. was the pro- 
prictor, were admissible in evidence in 
mitigation of damages.—PERCY v. 
GLASCO (1872), 22 C. P. 591.—CAN. 

8, Technical aseault.j—~ 
caw v. Gass (1909), 7 BK. L. R. 98.— 





renee 


f. -—-— —— Justification.]—In an 


tery, deft. could not, under the gencral 
issuc, give in evidence, by way 
of mitigation of damages, mattcr of 
defence which, if p eaded, would 
amount to a justification.--PUJOLAR 
v. HOLLAND weele a de das ate 533.2 
Long. & T. 177.— IR. 





g. Verbal provocation. |— 
In an actlon to recover damages for 
assault committed at a public meeting, 
it appeared that pursuer was a surgeon 
& defender was an advocate & a landed 
proprictor, ete., whosc speech at the 
pane in question was quite in order, 
but was interrupted by pursuer in a 
most offensive manner. After the 
assault defender stated to the meeting 
that he had chastised one of the 
greatest blackguards in the neigh- 
bourhood :—Held : mere verbal provo- 
cation could not justify a personal 
assault though it was cause for mitiga- 
tion of damages.—THoM v. GRAHAM 
ehiay 13 8h. (Ct. of Sess.) 1129.— 


h. ; 
MARSHALL (1835), 13 Sh. (Ct. of Seas.) 
1130.— SCOT. 


kk, ——— —-—- ——.}- FALCONER Vv. 
CoomuRAN (1837), 15 8h. (Ct. of Sesea.) 
891.—SCO e 


1. Nominal damages.}——An assault by 
a blow from a sjambok constitutes an 
injuria in respect of which, in the 
absence of justification, some damages 
should be awarded, even though no 
severe pain has been caused thereby.— 
O’K RELLY v. JAMIESON, (1906) T. &. 
822.—85. AF. 

m. Arrest before 
warrant—Detention after. 
for the arrest of pltf., who had made 
default in paying a fine on conyiction 
for an infraction of the liquor license 
law, was sent from an outlying county 
toacity. Before it was indorsed by ® 
magistrate in the city Itf. was 
arrested there by two of defta., the 
chief constable & a detcctive & con- 
fined. Some hours after the arrest the 


indorsement of 
A warrant 


Part 1V.—TRESPAS8 TO THE PERSON. 


708. —- ——— From evidence on _  cross- 
examination of plaintifi’s witness—Though no 





een pleaded.]|—-MoorE v. ADAM, No. 712, 
post. 
708. ——— Provocation to assault.|— JUDGE 


ana (1825), 7 C. & P. 371, n.3; 173 E.R. 
710. ——- ——- ~——.]—-A. having written a 
novel, B. published a libel on A. & his family in 
the form of a critique on the novel, for which A. 
beat him. B. brought an action for the assault 
& A. a cross action for the libel :—Held: in the 
action for the assault, the libel might be given in 
evidence in mitigation of damages, although it 
was the subject of another action ; but that being 
so, deft. ought not to derive much advantage from 
it in diminishing the damages.—FRasSER v. 
BERKELEY (1836), 7 C. & P. 621; 2 Mood. & R. 3; 

173 KE. R. 272, N. P. 

Annotatumns :—Refd. Thomas v. Powell (1837), 7 GC. & P. 
807; Pearson v. Lemaitre (1843), 5 Man. & G. 700: Lin- 
ford v. Lake (1858), 6 W. R. 515. 

711. Absence of intention to injure.|— 
lf one of two persons fighting unintentionally 
strikes a third, he is answerable in an action for 
an assault, & the absence of intention can only 
be urged in mitigation of damages.—JAMES v. 
aa (1832), 5 C. & P. 372; 172 EB. R. 1015, 

712. Directness & remoteness—Remote conse- 
quences—Special damage.|—(1) In an action for 
an assault, though deft. has not pleaded a justifica- 
tion, he may extract evidence in mitigation of 
damages, on the cross-exarination of pltf.’s 
witnesses, 

(2) Pitf. cannot give remote consequences in 
evidence as special damages.—Moore v. ADAM 
(1816), 2 Chit. 198; subsequent proceedings, 5 
M. & S. 156. 

718. Plaintiff turned out of train— 
Loss of racing glasses.|—Plitf. was travelling with 
other passengers in a carriage of a railway co., & 
on the tickets being collected there was found to 
be a ticket short. Plitf. was charged by the 
collector with being the defaulter, & on his refusing 
to pay the fare or leave the carriage, he was 
removed from the carriage by the officers of the co. 
without any unnecessary violence. It turned out 
that pltf. had a ticket, & he brought an action for 
the assault against the co., laying as special 
damage the loss of a pair of race-glasses, which he 
had left behind him in the carriage when he was 
removed, There was also a count in trover; but 
there was no evidence that the glasses had come 
to the possession of any of the co.’s servants :— 
feld: pltf. could not recover for the loss of the 
glasses.— GLOVER v. LONDON & SOUTH WESTERN 
Ry. Co. (1867), L. R. 3 Q. B. 25; 371. J. Q. B. 
57; 17 L. T. 1389; 32 J. P. 39. 


Damages against joint trespassers.) — Sec 
DAMAGEs, Vol. XVII., pp. 162, 163, Nos. 619-644. 
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Sect. 2.—FALSE OR ILLEGAL IMPRISONMENT. 
SuUB-sEcT. 1.—DISTINGUISHED FROM MALICIOUS 
PROSECUTION, 

See MALICIOUS PROSECUTION, Vol. XXXIII., 
pp. 465-468, Nos. 1-19. 


SuB-sECT. 2.—WHuUAT CONSTITUTES IMPRISONMENT. 


714. General rule.|—Any restraint upon the 
personal liberty, not warranted by law, is a false 
imprisonment.—BrIDGETT v. COYNEY (1527), 1 
Man. & Ry. K. B. 211; 1 Man. & Ry. M.C. 13 6 
L. J. O. S. M. ©. 42. 

715. ——-.]—Deft., the owner of a beer-house, 
placed pltf. therein to carry on the busimess as his 
servant at weekly wages, with an agreement for a 
month’s notice to determine the service. Having 
given him a weck’s notice, deft. made up the 
account & required pltf. to pay him the balance ; 
&, on pitf.’s refusal to accede to this request, on 
the ground that he had not received the stipulated 
month’s notice, deft. brought in a superintendent 
& a sergeant of police, & one who, on pitf.’s 
attempting to go upstairs, refused to permit him 
to do so, & ultimately only allowed him to go 
accompanied by an officer. After some further 
altercation about the money, & pltf.’s again 
refusing to hand it over at the request of the 
superintendent, the latter asked deft. 1f he should 
take him: it did not appear what answer deft. 
made, but the officer took pltf. into custody, & 
entered a charge of embezzlement against him at 
the station house, & afterwards carried him before 
the magistrates, by whom he was discharged. 
In an action in the county ct. for the false imprison- 
ment the judge told the jury that there were three 
questions for their considcration—(a) whether 
there was any imprisonment, (b) by whom it was 
committed, (¢) whether there was any legal ground 
ground for it. Upon (a), he told them that “ to 
constitute an imprisonment, it was not necessary 
that the person should be locked up within four 
walls, but that, if he was restrained in his freedom 
of action by another, that was an act of imprison- 
ment, & that the way in which pltf. had been 
constrained in his own house & the restraint put 
upon his person by refusing him permission to 
leave the room & go upstairs in his own house, 
was in itself an imprisonment, independent of his 
being conveyed before a magistrate’; upon 
(b), ‘‘ that, if they found deft. was the moving 
party in causing the imprisonment, he was 
responsible for it’’; &, upon (c), ‘‘ that pltf., as 
tenant or as lawful occupicr, under an agreement 
not then terminated, of the premises was not 
legally liable to be ejected by compulsion & 
without notice, & that, if he refused to leave the 
house, deft. could only eject him by adopting the 
proper legal proceedings to obtain possession, & 
that there was no evidence whatever to support 





warrant was properly indorsed, & tho 
detention of pltf. was continued until 
ayment of the fine :~-—Zeld > the only 
amages recovorableo by pltf. were for 
the trespass up to the time of the back- 
ing of the warrant.—SovuTnWwIcK v. 
Hane (1894), 24 O. R. 528.—CAN. 

n. Substantial damages.) — A man 
may recover substantial damages for 
an assault which has done him no 
phyatcal harm whatever.—STRWART v. 
9961 T Wye ope Dr. 7. ae 
459,—CAN. .R. ; 20 Sask. L. R. 
ae Joint tort joint reparation.}— 

& concert by two or more persons 

© proved to have been entered into 


to assault another, & that person is 
assaulted, it is not necessary to show 
which of them inflicted the blow, all 
boing equally Hable in reparation.— 
BANNERWAN v. FENWICKS (1817), 1 
Murr. 253.—SCOT. 

Ie -}— BEATSON ¥. 
(1819), 2 Murr. 151.- -SCOT. 

q. Competency of yestion as to 
character of pursuer.|—In damages for 
assault it is competent to ask if pur- 
suer is a violent man.—JAMIESON Uv. 
MAIN (1830), 2 Se. Jur. 159; 5 Murr. 
117.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 2. 
7141. General rule.}—The detaining 





DRYSDALE 


of a person in a particular place, or 
the compelling him to go in a particular 
direction by force of an exterior will 
overpowering or auppressing in any 
way his own voluntary action, {8 an 
imprisonment on the part of the person 
exercising that exterior will.—PARAN- 
KUBAM NARABAYA PANTULU ¥, STUART 
(1865), 2 Mad. 396.—IND. 


714 fi. -}+To support an action 
for false imprisonment, nothing short 
of actual detention & complete loss of 
freedom is sufficient.—MABHAMMAD 
YUBUFUDDIN v. SECRETARY OF STATE 
FOR INDIA te IL. R. 80 Cale. 
872: 70. W.N. 729; Th. R. 30 Ind. 
App. 154.—IND. 
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Sect. 2.—False or illegal imprisonment : Sub-sect. 2.] 


or justify the charge of embezzlement.” The 

jury having found for pltf. :—Held: although the 

latter part of the summing-up, which seemed to 
assume that there was a tenancy or quasi tenancy, 
was somewhat inaccurate, it did not amount to 

& misdirection in point of Jaw.-- WARNER v. 

Rippirorp (1858), 4 C. B. N. S. 180; Saund. & M. 

225; 140 KE. R. 1052. 

Annotations :—Refd. Meering v. Grahame-White Aviation 
Co. (1919), 122 L. T. 44, entd. Irving v. Askew (1870), 
39 L. J. Q. B. 118. 

716. -|] — MEERING v. GRATIAME-WHITE 
AVIATION Co., Lrp., No. 784, post. 

717. Necessity for restraint.|—Averment in an 
action for a malicious arrest, that deft. detained 
pit. until he found bail. If some detention be 
proved, it is sufficient to support the action, 
although no bail was put in.—Bristow v. HEyY- 
woop (1815), 1 Stark. 48; 4 Camp. 213; 171 


K. R. 397, N. P. 

Annotations :-—Mentd. Gadd v. Bennett eed 5 Price, 
540: Webb v. Hill (1828), 3 C. & P. 485; rummond 
v. Pigou (1835), 2 Scott, 228. 

718. .]—In trespass for false imprisonment, 
proof must be given of circumstances from which 
the judge & jury may decide whether there was 
or was not a restraint or detention of the person ; 
& it is not enough for witnesses to swear that they 
considered pltf. was in custody, & thought that 
he was undcr restraint ; nor is it enough to show 
that deft., at a police office, stood before pltf. & 
said, ‘‘ You cannot go away till the magistrate 
comes,” if it appears that he relinquished that 
attitude, & went to another part of the office 
before pltf. had made any attempt to depart.— 
CANT v. PARSONS (1834), 6 C. & P. 504; 172 E.R. 
1339, N. P. 

719. —-— Restraint must be total.|—An action 
for false imprisonment will not le against a man 
for fastening one of two doors in a room in which A. 
is, though A. cannot go through the other without 
trespassing.—WRIGHT v. WILSON (1699), 1 Ld. 
Raym. 739; 91 E. R. 1394. 

720. .|\—Pltf., attempting to pass in 
a particular direction, was obstructed by deft., 
who prevented him from going in any direction 
but one, not being that in which he had 
endeavoured to pass :—Held: no imprisonment. 
This, whether pltf. had or had not a right to pass 
in the first mentioned direction.— BIRD v. JONES 
(1845), 7 Q. B. 742; 151. J. Q. B. 82; 5 I. T. 
0.8. 406; 10J.P.4; 9 Jur. 870; 115 E. R. 668. 


Annotations :—Consd. Syed Mahamad Yusuf-ud-Din  »v. 
Secretary of State for India in Council (1903), 19 T. 1. RR. 
496; Herd v. Weardale Stecl, Coal & Coke Co., [1913] 
3 K. B. 771. Refd. Warner v. Riddiford (1858), 4 C. LB. 
N. S. 180; Meering »v. Grahame-White Aviation Co. 
(1919), 122 L. T. 44. 


721, ——— Whether plaintiff must be aware of 
restraint.|——-Deft., a schoolmaster, improperly, & 
under a claim for money due for schooling, refused 
to allow the mother of an infant scholar to take 
her son home with her, & the son was, though 

















T1A7i. Necessity 
right violated by false imprisonment is 
freedom of locomotion. The gist of 
the offence is a restraint whereby pltf. 


or restraint.J—The 


assumption of control) & complete 
loss of freedom.— FERGUSON Uv. JENSEN, 
O’BRIEN v. JENREN (Sask.), [1920] 2 
W. W. R. 1034; 53 D. L. R. 616 


TRESPASS. 


frequently demanded by the mother, kept at school 
during a part of the holidays, but there was no 


| proof that the infant knew of the demand or denial, 


or that any restraint had been put upon him; an 

action of trespass for assault & false imprisonment 

having been brought by the infant :—Held: it 

was not maintainable.—HERRING v. BOYLE (1834), 

1 Cr. M. & R. 377; 6C. & P. 496; 4 Tyr. 801; 3 

L. J. Ex. 344; 149 BE. R. 1126, N. P. 

722. —— .]}—MEERING v. GRAHAME-WHITE 

AVIATION Co., Ltp., No. 784, post. 

723. What amounts to restraint—Whether words 
sufficient.|—WILLIAMS v. JONES, No. 592, ante. 
724. .|—THToMER v, BATTYN (1739), 

Bull. N. P. 62. 

Annotations :—Apld. Grainger v. Hill (1838), 1 Arn. 42. 
Consd. Bird v. Jones (1845), 7 Q. B. 742. Refd. Nicholl 
v. Darley (1828), 2 Y. & J. 399 
725. .|—In order to constitute an 

arrest it is not necessary that there should be actual 

contact of dcft.’s person.—GRAINGER v. HILL 

(1888), 4 Bing. N. C. 212; 1 Arn. 42; 5 Scott, 

561; 7L. J.C. P. 85; 132 E.R. 769 ; sub nom. 

GRANGER v. Httyi, 2 Jur. 235. 


Annotations :—Apld. Warner v. Riddiford (1858), 4 C. B. 
N. 8. 180. Retd. Powell v. Hoyland (1851), 6 Exch. 67. 
Mentd. Do Medina v. Grove (1847), 10 Q. B. 172; Parton 
v. Hill (1864), 4 New Rep. 103; Assets Development Co. 
v. Close (1901), 46 Sol. Jo. 12; Giblan v. Nationul Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
(1903] 2 K. B. 600. 


726. ——- —— Plaintiff given in charge—Refusal 
to take into custody.|—The merely giving a person 
in charge to a peace officer, where the officer never 
takes the person of the deft. into custody, is not 
an imprisonment which will support an action.— 
SIMPSON v. Hitt (1705), 1 Esp. 481; 170 Ih. R. 
409, N. VP. 

727. .J—A. telling a policeman 
to take charge of B. is the same as his telling the 
policeman to take B. into custody, & is sufficient 
to support an action for false imprisonment by 
B. against A.—WIIEELER v. WHITING (1840), 9 
C. & P. 262; 173 E. R. 828, N. P. 

728. —— Warrant shown to plaintiff— 
Plaintiff proceeding voluntarily to police station.|— 
If a magistrate’s warrant be shown by the con- 
stable who has the execution of it to the person 
charged with an offence, & he thereupon, without 
compulsion, attend the constable to the magistrate, 
& after examination be dismissed, it seems this is 
not such an arrest as will support trespass & false 
imprisonment.—ARROWSMITH v. LE MUESURIER 
(1806), 2 Bos. & P. 211; 4 Dow. & Ry. M. C. 
538,n.; 11 Moore, C. P. 440,n.; 127 EF. R. 605. 


Annotations :—~Apld. Berry v. Adamson (1527), 6 B. & C. 
528. Consd. Wood v. Lane (1834), 6 C. & BP. 774; Brown 
v. Ibbetson (1845), 6 L. T. O. 8S. 191. Dbtd. Warner v. 
Riddiford (1858), 4 C. B. N. S. 180. Refd. Butes v. 
Che aera 4 Tyr. 231: Brown v. Chapman (1848), 
11 I. . QO. S. 453. 

729. ——- ———- Charge made to police officer— 

Plaintiff going to station on instruction from 

officer.|—A constable directed by deft. to take 


pitf. on a charge of felony, told the latter, “‘ you 





























Whether words sufficient.}—There may 
be an arrest without imposition of 
hands provided there be a conrtraint 
—— | on @ person’s will.—GREENWOOD v. 


is hindered & prevented from going 
wherover he pleases.—-MAOK SING v. 
SMITH (1908), 1 Sask. L. R. 454; 9 
W. L. R. 28.—CAN., 


719 i. —— Restraint must be total. }— 
BALMAIN NEW FERRY Co., LTD. v. 
OREETAON (1906), 4 C. L. R. 379.— 


719 ii. -}—To support an 
action for false imprisonment there 
must be actual detention (not neces- 
sarily forcible, as long as there is 








CAN, 

719 iil. ——.}—-Holding a man 
by the sleeve with the thumb & finger, 
or even Jaying the hand on his shoulder 
or catching him by the shoulder docs 
not amount to false imprisonment, 
where it is not said that he could not 
have got away if he had desired to do 
80. here must be some restraint of 

Itf.’s liverty.—MAacINTOBSH v. COHEN 
1904), 24 N. Z. L. R. 625.—N.Z. 


7231. What amounts to restraint— 





RYAN (1846), 1 Loggo, 275.—AUS. 


728 i. Warrant shown to 
plaintiff— Plaintiff proceeding volun- 
tarily to police station.j——It is not neces- 
sary to the execution of a warrant of 
commitment by a constable, that he 
should actually lay hands on or 
physical interfere with the person to 
x0 arrested. It is an arrest if the 
erson to be arrested asks for & peruses 
he warrant & agrees to accompany 
the constable; &, semble, it ls sufficient 








Part IV.—TRESPASS TO THE PERSON. 


must go with me,’ upon which pltf. without 
further compulsion attended the constable: 
Held: this was a sufficient imprisonment to 
support an action, & pltf. failing in proving the 
imprisonment as laid, might recover on the count 
for a common assault.—Pocock v. MoorE (1825), 
Ry. & M. 321; 171 KE. R. 1035, N. P. 

730. ——- —— ——— —-_— .]|—CHINN v. Morris, 
No. 862, post. 

731 


ere cnene 








. Plaintiff going to station 
voluntarily.|—-In an action of trespass & false 
imprisonment for causing a person to be taken to 
a police station house, if it appear that the going 
proceeded originally from pltf.’s own will, deft. 
will be entitled to a verdict on either ‘ Not 
guilty’ or “leave & licence,” pleaded; but 
pltf. will not. be deprived of his right to recover 
damages, if it appear that, being acted upon by 
deft.’s having made a charge of felony against him 
in the presence of a policeman, he went voluntarily 
with the policeman to the station house for the 
purpose of meeting the charge.—-PETERS v. STAN- 
WAY (1830),6 C. & P. 737; 172 I. R. 1442, N. P. 
732. No further action by defen- 
dant.|—There was evidence to show that deft. 
upon a suspicion of felony had not merely made a 
complaint & charge to the police upon which they 
had of themselves acted & taken pltf. into custody, 
in which case trespass for false imprisonment 
would not have been maintainable, but deft. had 
expressly directed the police to take pltf. into 
custody, which was an imprisonment by deft. for 
which trespass would lie (LORD CAMPBELL, C.J.).— 
CHIVERS v. SAVAGE (1855), 5 E. & B. 697; Saund. 
& M.115; 251. J. Q. B. 85; 26 L. T. O.S. 148; 
20 J.P.451; 2 Jur. N.S.137; 4W.R.117; 119 
KR. 641. 
aes :—Apld. Brandt v. Craddock (1858), 27 L. J 


Iix. 31 
Direction to taka plaintiff 

















733, ——- —-— 
into custody.|—CuIVERS v. SAVAGE, No. 732, ante. 

734 Statement by police officer that 
he holds a writ—Not followed by arrest.|—An 
officer employed to arrest 2» man goes with his 
warrant to his house, & tells him that he has a 
writ against him. He does not actually take him 
into custody, or touch him, but takes his word 
that he will attend & give bail in a day or two. 
Ile then goes away receiving a gratuity from the 
party against whom he had the writ, & goes at his 
desire to his attorney, & desires him to put in bail 
which iss accordingly done. This is no arrest.— 
GEORGE v. RADFORD (1828), 3 C. & P. 464; Mood. 
& M. 244; 173 E. R. 1146, N. VP. 

735. Impersonation of sheriff’s officer.] 
-——-Where an attorney’s clerk accompanied a 
creditor to his debtor, & pretended that he was a 
sheriff’s officer, &, in consequence, the debtor went 
away with them not willingly, but supposing they 
had powcr to compel him :—Held: it was a 
sufficient arrest to maintain trespass for false 
Imprisonment, although no writ was produced ; 
& it did not distinctly appear that cither the 
creditor or the clerk touched the debtor at all.— 
Woop v. LANE (1834), 6 C. & P. 774; 172 E. R. 
1458, N. P. 

736. Requesting party to attend & give 
bail.|—-Where a sheriff’s officer, to whom a 
warrant upon a writ against A. was delivered, sent 
a message to A., & asked him to fix a time to call 


ene 

















if he agrees to accompany the constable 
on his statement that he has the 
warrant in his possession.— ALDERICH 
v. UMPHREY & YOUNG (1898), 29 
O. R, 427.—CAN, 

r. ——— Statement 
that he holds 


warran 


by police officer itf., 


warrant—Plarnttff volun- 


tarily going to justice ad allowed to go 
away without baul—Discharge on return 
next day.|]—Deft., us a justice, issued a 
4 against the pltf., 


K. P 
constable that he had the warrant, 
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& give bail, & A. accordingly fixed atime, attended, 
& gave bail :—Held: this was not an arrest, & an 
action for a malicious arrest would not lie against 
the party suing out the writ, although he had no 
cause of action.—BERRY v. ADAMSON (1827), 6 
B. & C. 528; 9 Dow. & Ry. K. B. 558; 108 E.R. 
546. 
Annotations :—Apld. Recce v. Griffiths (1829), 5 Man. & 
; Amor v. Blofield (1832), 9 Bing. 91. 


Ry. K. B. 12 

efd. George v. Radford (1828), 3 C. & P. 464; Bates v. 
Pilling (1834), 2 Cr. & M. 374; Brown v. Chapman (1848), 
6 C. B. 365. 





737. Confinement to house.|—In an action 
against the Governor of Gibraltar, for assault & 
false imprisonment, it was proved that a party 
of soldiers, under the command of his military 
secretary, surrounded pltf.’s house, & that while 
a search was making in the adjoining house for a 
Spaniard who was suspected to be concealed there, 
pltf., in attempting to leave his house, was pre- 
vented from so doing by a sentinel placed at the 
door, who compelled him to return. The jury 
having returned their verdict for pltf. :—Held: 
they were warranted in coming to the conclusion 
that deft. had ordered the search, & the act com- 
plained of was a necessary consequence of the 
deft.’8 orders.—GLYNN v. Houston (1841), 2 
Man. & G. 337; 4 State Tr. N.S. App. A, 1368 ; 
2 Scott, N. R. 548; 5 Jur. 195; 133 KE. R. 775. 
Annotation :—Refd. Scott v. Seymour (1862), 10 W. It. 739. 

738. Mere touch sufficient.!—To cffcct a 
good arrest it is not necessary to have the power 
of actual capture. 

Where a bailiff put his hand through a broken 
pane in a window of pltf.’s dwelling-house & 
touched him :—Held: there was a good arrest, 
the window not having been broken by the bailiff.— 








SANDON v. JERVIS (1859), EH. B. & FE. 942; 28 
L. J. Ex. 156; 32 L. T. O. S. 375; 5 Jur. N.S. 


860; 7 W. R. 290; 120 HB. R. 760, Ex. Ch. 
Annotations :-—Consd. Thomas v. Rawlings (1859), 28 L. J 

Kix. 347. Distd. Nash v. Lucas (1867), L. lt. 2 Q. B. 590. 

739. Accused on bail.|—-Where a prisoner 
has been arrested under a warrant on a criminal 
charge & is released on bail pending the hearing 
of the charge, & the warrant is subsequently set 
aside, the time for bringing an action for false 
imprisonment runs from the date of the release on 
bail, & not from the date of the warrant being set 
aside. —SYED MAHAMAD YUSUF-UD-DIN v. SECRE- 
TARY OF STATE FOR INDIA IN COUNCIL (1903), 19 
T. L. R. 496, P. C. 

740. ——— Passenger prevented from leaving 
wharf without paying authorised toll.|—In an 
action for damages for assault & false imprison- 
ment it appeared that pltf. had contracted with 
defts. to enter their wharf & stay there till the boat 
should start & then be taken by the boat to the 
other side. No breach of defts.’ undertaking was 
alleged, but pltf. after entry changed his mind & 
desired to effect an exit from their wharf without 
payment of the prescribed toll for exit, & was for 
a time forcibly prevent :—Held: he ought to 
have been nonsuited. The toll imposed was 
reasonable & defts. were entitled to resist a forcible 
evasion of it.— ROBINSON v. BALMAIN NEW FERRY 
Co., Lrp., [1910] A. ©. 295; sub nom. ROBERTSON v. 
BALMAIN NEw Ferry Co., 79 L. J. P. C. 843 26 
T. L. R. 143, P. C. 


Annotation :—Apld. Herd v. Weardale Steel, Coal & Coke 
Co., [1915] A. C. 67. 














‘aes — 


went alone to deft., heaid the evidenee, 
was allowed to go away without giving 
ball, & returned the next day, when he 
was discharged :—Held: no imprison: 





upon u 


laint for detaining the clothes of ment was proved.— THORPE v. OLIVER 
K. PI on being» told by the (1860), 20 U. C. R. 264.—CAN. 
t. —— Plaintiff proceeding 
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Sect, 2.—Ialse or illegal imprisonment: Sub-sects. 
2,3 & 4, A. (a).] 


741. ——— Miner not allowed to leave mine till 
end of shift—Refusal by miner to work.}—A 
miner descended a coal mine at 9.30 a.m. for the 
purpose of working therein for his employers, the 
owners of the collier In the ordinary course he 
would be entitled to he raised to the surface at the 
conclusion of his shift, which expired at 4 p.m. 
On arriving at the bottom of the mine the miner 
was ordered to do certain work which he wrongfully 
refused to do, & at 11 a.m., he requested to be taken 
to the surface in a lift, which was the only means 
of egress from the mine. His employers refused 
to permit him to use the lift until 1.30 p.m. although 
it had been available for the carriage of men to the 
surface from 1.10 p.m. & in consequence he was 
detained in the mine against his will for twenty 
minutes. In respect of this detention the miner 
sued his employers for damages for false imprison- 
ment :—-Held: on the principle of volenti non fit 
injuria, the action could not be maintained.— 
NERD v. WEARDALE STEEL, CoAL & COKE Co., 
Lrp., [1915] A. C. 67; 84 L. J. K. B. 121; 111 
L. T. 660; 30 T. L. R. 620, Ti. L. 

742. Continuing trespass—Detention exceeding 
lawful requirements.]—Where in an action of tres- 
pass for an assault & falsc imprisonment, the 
declaration contained two counts, & deft. pleaded, 
(a) the general issue: & (2) that he & W. having 
justified as bail for pltf., in an action then pending, 
he arrested pltf., to render him in discharge of the 
recognisance, & detained him in custody, until 
he had satisfied the demand for which the latter 
action was brought; & pltf. replicd de injurid: 
& it appeared in evidence, that deft., in addition 
to detaining pltf. until he had satisfied such 
demand, caused him to be detained an hour longer, 
& until he had given a security for the cxpenses 
incurred by deft.’s becoming bail:—Held: this 
Was one continuing trespass & imprisonment, & 
therefore pltf. ought either to have newly assigned 
or replicd the excess, in order to entitle him to 
recover for the additional detention or imprison- 
ment which was unjustiflable or iltegal.— LAMBERT 
v. Hopason (1823), 1 Bing. 317; 8 Moore, C. P. 
326; 1L.J.0.8.C. P. 114; 130 E. R. 128. 





SUB-SECT. 3.— RESPONSIBILITY OF DEFENDANT. 
748. Effect of intervening judicial act.|—-BrNNUs 
v. GUYLDLEY (1618), Cro. Jac. 505; 79 E. BR. 431. 
744. -]|—Trespass will not lie against a 
party who lays a complaint before a magistrate on 
a subject-matter over which he has a general 





otuenee Mu eo UOriee station. }—ALDERICH 
HUMPHREY & Yoon (1898), 29 
0. ht. 427.—CAN. 
Peaey _—- deat appear to process— 
onjinement.J—WIISON v. 
BAGeeon (1861), 11 C.. P. 268.—CAN. 


merely the 
ares teh 


being 
(1844), 4N.B.R 








mental in peoearne or ppromonne pps the 

imprisonment of anot 

warrant of a magistrate 
legal 

tho apr eomnent itself 

illegal. a OMPAON 1. 

- (2 Kerr) 425.—CAN. 


TRESPASS. 


jurisdiction, & the magistrate theroupon grants a 
warrant, although the particular case is one in 
which the magistrate had no Jjurisdiction.— 
WEsT v. SMALLWOOD (1838), 6 Dowl. 580; 
M. & W. 418; 1 Horn & H. 117; 7L. J. ax. 
144; 2 J.P. 251; 2 Jur. 328; 150 E.R. ee 


Ainottions :—Refd. "Re Martin, Ix p. Eondau Biba 
L. 'T. O. S. 133; Brown v. Chapman (1848 485 . : 
Meueton ». Lichfield morn (18 at 5 KE. os oe 100; 
Austin v. Dowling (1870), L. kk. 5 C. P. 534. 


745. j|—A party who merely originates a 
suit by stating his case to a ct. of justice is not 
guilty of trespass though the proceedings should 
be erroneous or without jurisdiction (LoRD 
DENMAN, (©.J.).—CARRATY v. Morumy (1841), 1 
Q. B. 18; 1 Gal. & Dav. 275; 10 L. J. Q. B. 259; 
6 Jur. 259; 113 KE. R. 1036. 

Annotations : -__Distd. Coomer v. raw (1847), iS M. & W. 
713. Consd. K. v. Davics (1861), Cox C. 486; 
Pease v. Chaytor (1863), 3B. & S. 620. Apia. saunders 
. Pa tien Winance Co. & Home ay 21 T. L. R. 317. 

chase Elgie (1843), 5 Q. 9; Dews v. Mau td 

(isi), 11 C. B. 434; London ian. - rae ee 

239 : eee v. Jones (1884), 48 J. P 

746. .J—If an individual ie een laint 
to a magistrate, & procures a warrant to be 
granted, upon which the accused is taken into 
custody, complainant is not liable in trespass for 
that imprisonment; & that even although the 
magistrate had no jurisdiction. Pitf. voluntarily 
went before a police mayistrate to meet a charge 
of embezzlement which was there about to be made 
against him by deft.: the magistrate declining to 
entertain the matter, unless a charge were formally 
made, deft. said: ‘ Well, then, I charge him 
with embezzling 30s.”’: pltf. was then ordered 
by one of the constables in attendance tu go into 
the dock, the charge was gone into, & the pltf. 
held to bail :—-Held : the act of deft. amounted to 
no more than calling upon the magistrate to 
excercise his jurisdiction, &, consequently, he was 
not liable to an action of trespass, for the imprison- 
ment of pltf—Brown v. CHAPMAN (1848), 6 








C. B. 365; 3 New Mag. Cas. 14; 17L. J. GC. P. 
329; 11 L. T. 0.8. 453; 12 Jur. 799; 136 BK. R. 
12902. 
Annotation :—Distd. Warner v. Riddiford (1858), 4 C. B. 
N.S. 180. 
747. ass for an assault & false 








imprisonment. Deft. had given pltf. into custody 

1ad him taken to a police office on a charge of 
felony. The magistrate heard the charge & 
remanded the prisoner. On asubsequent examina- 
‘lon he was discharged, it being then discovered 
hat the charge had been made under a mistake. 
The declaration charged the carrying pltf. in 
custody before a magistrate, & the remand, as 
distinct acts of trespass; & the jury gave damages 
for both :—Held: damages could not be given for 


poomens employing spectal con- 


dine. }—C. was a special constable 
“that be Was appointed by defte.,, who were 
adviser of the whartingers & shipowners, for the 


rotection of their property & the 
eeping of order on their wharf. He 
was paid by doefts. C. arrested pie 

80 


HatTou 


b. Directing bailiff to drive to t tod 
aol on refusal of plaintiff to settle. 748 fi. ——.}- Watson 0, RoRERTS of ten him into custody on a 
Conway ®. SEIBLY (1876), 39 UG. R. & Baring (1648), 6 N. Bi Re All) eh ihe Mol Sek ston eae 
5 against defts. for false imprisonment : 

Workman in factory quit- 743 iii. —— gyre ae PANDE "Held; defts. liable for the acta of 
ting work before end of day—Gate of apy PANDE (1906), I. L. R. 29 thetr special constable < BROCKATAYNE 
All. 44.-—IND. v. Smita (1882), 3 N. 8. W. L. R. (L.) 


Jactory locked—Refusal of employer to 
give facilittes for learing era }-- 
URNS Uv. Seon emer {1917} 2 R. 


743 iv. 








137.—IR 182; 7 Ir. Jur. 165.—IR. 
PART IV. SECT. 2,SUB-SECT.3. 43. F 
7431. Effect of intervening judicial signed & fal 
act.}—-Procuring, commanding, aiding Held 
or aasisting in a trespass makes a be 


person a trespasser; & it affords no 
defence to one who has been instru- 


.J— Diex 
Gro ane é TYRRELL (1864), 61.0. L. ma 


-}—Where an imprigson- 
virtuc of a warrant 


275.—AUS. 

e. Arrest taking place & writ set 
aside for arregularity wn an affidavit. by 
Pitf. was arrested on a ca. sa. lasued 
defts. on an order which, together with 
the writ, was subsequently set aside 
because of an arity in the pune 
of one of the affidavits "oi which the 
order was granted :—Held: an action 
for false imprisonment would not lie, 
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the remand, which was the judicial act of the 
magistrate, & therefore not the subject of an 
action of trespass against deft.—Lock v. ASHTON 
(1848), 12 Q. B. 871; 3 New Mag. Cas. 70; 18 
L. J. Q. B. 76; 12 L. T. O. S. 241; 18 Jur. 167; 
12 J. P. Jo. 788; 116 E. R. 1097. 

Annotations :—Distd, Parker v. Pinner & Burdon (1849), 


41L.7.0.8. 451. Apld, Harnett v. Bond, [1924] 2 K. B. 
oe Refd. Walley v. M‘Connell (1849), 4 L. "i Q. B. 


748. J}—ParkeR v. PINNER & BURDON 
(1849), 14 L. 1. O. S. 451, N. P. 

749. .|—Deft. having missed two pairs of 
horse clippers from his stables, sent for a police 
constable & said, ‘‘ I have had two pairs of clippers 
stolen from me, & they were last seen in the 
possession of Danby.” Thereupon the constable, 
having made inquiry, & without communicating 
with deft., arrested pltf., who was taken before 
the magistrate & committed for trial :--Held: 
there was no evidence that deft. was actively 
instrumental in putting the criminal law in force, 
& therefore he was not the prosecutor, & not liable 
in an action for false imprisonment & malicious 
prosecution.— DANBY v. BEARDSLEY (1880), 43 
L. T. 603. 

750. ——.]—SAUNDEKS v. SWANSEA FINANCE 
Co., Lrp. & Homes (1905), 21 T. L. R. 317, C. A. 

Acts of agent.!—See AGENcy, Vol. I., pp. 602- 
604, Nos, 2322-2330, 2337. 

Acts of servant.|—-See MASTER & SERVANT, Vol. 
XXXIV., pp. 135, 1386, Nos. 1044-1055 ; Carriers, 
Vol. VIIL, pp. 115-117, Nos. 771-783. 

Acts of wife.|.—Sec THluspann & WirFrr, Vol. 
AXVII., p. 215, No. 1875. 











SUB-SLOT. 4.- LIABILITY OF PARTICULAR 
PERSONS. 
A. Private Persons. 
(a) In General. 

751. Giving information leading to arrest.j-— 
If A. states positively to the commander of a 
press gang that B. is liable to the impress service, 
who in truth is not so, & B. in consequence of this 
information, is impressed, A. is liable to an action 
of trespass & false imprisonment at the suit of B.- - 
FLEWSTER v. ROYLE (1808), 1 Camp. 187, N. P. 


Annotations :-~ Expld. Gosden v. Etphick (1849), 4 Exch. 
445. Refd. Re Chivers r. Savage (1855), 26 L. T. O. S, 
148; Grinhbam v. Willey (1859), 4 H. & N. 496. 


752. —~—.]|—A party who, seeing a man in 


-~MOocK SING v. DaT (1902), 2 8S. R. 
N.S. ah 833; 19 N.S. W. W.N, 230. 


f. Policeman making arrest — Ad- 
missililiy of evdence.|-- FOLEY  v. 
haere ce 12 N. B. R. (1 Han.) 
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CAN. 
761 iii. 





. Execution for lesser amount than 
Judgment—Imprisonment after refusal 
of tender.}—CARMAN 0. WILSON (1864), 

e B. Dig. 373.—CAN. 





h. Arrest police in cacess of 
authority—Ltabilify vf corporation.}— 751 iv. 
G v. SYDNEY MINER TOWN 


Councin (1894), 27 N. 8 R. (15 R. 
cI : . & R. (15 
& G.) 320.—CAN. " 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (8). 


plainant liable in trespass for what is 
done, even if the proceedings should 
—AUS. be erroncous or without jurisdiction. — 
SMITH v. EVANS (1863), 13 C. P. 60.— 


-+—A person is not liable 
to an action for false imprisonment 
who merely lodges a complaint before 
a justice, & leaves the proceedings to 
be taken in the discretion of 
magistrate.—BROWN v. MOORE (1874), 
15 ° B. R. (2 Pug.) 407.—-CAN. 


-_}—-A party applying to 
&® Magistrate for a warrant to arrest 
another for an alleged offence, is decmed 
only to appeal to the magistrate to 
exercise his jurisdiction, & is not Hable 

trespass for an arrest under the 
warrant.—KINGSTON 
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custody of a constable for a supposed offence, 
points out another as the real offender, but does 
not direct the constable to take him into custody, 
is not liable in trespass if the constable does 
illegally take him into custody.—GosDEN v. 
EvLPHIcK (1849), 4 Exch. 445; 19 I. J. Ex. 9; 
7 Dow. & L. 194; 154 K. R. 12875 sub nom. 
GOSDEN v. ELPHICK, VASS v. SAME, MAYNARD ?. 
SaME, 14 L. T.0.8S.157; 14J3.P.38; 13 Jur. 989. 
Anon :—Refd. Grinhum v. Willey (1859), 28 L. J. Ex. 

753. ——.]—Hupson uv. Howarp (1887), 1 
Jur. 658. 

754. Giving in charge & assisting constable in 
arrest.]|—The person giving another in charge for a 
felony, & assisting a constable in the arrest, 
is not entitled to an acquittal on the gencral issue 
in trespass brought against him together with the 
constable = HOU Gu v. Marcuanr & EDWARDS 
(1830), Mood. & M. 510, N. P. 

755. Effect of signing charge sheot.|—A felony 
having been committed, deft. sent for a police- 
mman, who, on deft.’s information, & on inquiries 
made by himeclf, arrested plitf. Deft. accom- 
panied the policcman to the station & signed the 
charge shect :—Held: deft. was not liable in an 
action of trespass.—GRINHAM v. WILLEY (1859), 
AHL. & N. 4963 28 L. J. Ex. 212; 33 L. T. OWN. 
110; 23 J. P. 280; 5 Jur. N.S. 444; 7 W. RR. 
463. 

Annotations :—Distd. Harris v. Dignam (1859), 1 L. T..169. 


Apld. Edwards v. Annett (1587), 3 I. 1 R. 671. Refd. 
Austin v. Dowling (1870), L. hk. 5 C. RP. 5843 Rowe 1%. 
London Pianoforte Co. (1876), 34 L. T. 450; Sewell 
v. National Telephone Co., [1907] 1 K. B. 557. Mentd. 


Lees v, Smith (1560), 2 L. T. 252. 

756. .|-——-That a person signed the charge 
sheet on an arrest is strong, though not conclusive, 
evidence that he was a party to it. An article 
was stolen out of a back room upstairs, il being 
missed during the absence of the only servant who 
knew where it was, & had gone out openly, leaving 
doors & windows open, the family being in the 
back garden :- Held: no reasonable cause for her 
arrest, & her master having gone with the owner 
to the police & signed the charge sheet, & a 
witness being allowed to yive the only statement 
of what deft. had read to her about pitf.’s arrest, 
held, liable for the false imprisonment.—-]LARR}> 
v. DIGNUM (1859), 1 F. & F. 688; 29 L. J. Ex. 23; 
1L. T. 169. 

757. |\—The signing of a charge shect, 
standing alone, is not evidence of anything directly 








inent.— KLuwo0Tr v. WINKENWEDER, 
[1920] 1 W. W. R. 429; 51 D. L. R. 
716; 33 Can. Crim. Cas. 389; 13 
Alta. L. It. 133.—CAN., 

754i. Guwing in charge & assisting 
constable un arrest.J—If a party who 
sues out a process & delivers it to an 
officer to execute gives special direction 
to the officer or takes part in the 
arrest, he is Hable in trespass unless 
there is a regwar judgment to authorise 
execution.—CARTLER v. PURRINGION 
(1851), 7 N. B. R. (2 All.) 226.—CAN. 

154ii. ——-.-—-Hunt tv. McAR1HUR 
(1865), 24 U. C RR. 254.—CAN. 

754 iii. ——. ]}-— STEPHENS v. STEPHENS 
(1874), 24 C, P. 424.—CAN. 

754 iv. .}—1f a party applyin 
to a magistrate for a warrant to arres 


the 





Vv. WALLACE 


751 1. Giving information leading to 
Grrest.}~—A party who merely stes out 
& process & delivers it to an officer to 
execute, is not Hable as a trespasser. 


CARTER v. PURRINGTON (1851), 7 
ee R. (2 All.) 226.—CAN. 
Lui. 





-.]}—The mere laying an 
information or originating a t or 
proceeding before a competent judicial 
authority, does not render the coin- 


(1886), 25 N. B. R. 573.—CAN. 


751 v. ———.}-ANDERSON v, WILSON 
(1894), 25 O. ht. 91.—CAN. 

751 Vi. ~The laying of an 
information by deft. against pltf. & 
tho subsequent pointing out by deft. 
of pltf. for the purpose of identification 
to the policeman who is about to 
aroneralls arrest him is not sufficient 
to make deft. Mable for false imprison- 





another for an alleged offence interferes 
in the exercise of the ministerial powers 
under the warrant, he will be Hable 
in trespass.—KINGSTON v. WALLACK 
(1886), 25 N. B. It. 573.—CAN. 

154 Vv. ——.]—GRIM~ES v. MILLER 
(1896), 23 A. R. 764.—CAN, 


954 vi. ——.}—RIni v. CARR, [1921} 
BE. D. L. 239.--8. AF. 
k. Arrest without werrani— Join 
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Sect. 2.—False or illegal imprisonment: Sub-sect. 4, 
A. (a) & (b).] 


causing the imprisonment of the person charged, 
& will not support an action for false imprisonment 
against the person who signs.—SEWELL v. 
NATIONAL TELEPHONE Co., Lrp., [1907] 1 K. B. 
557; 76 L. J. K. B. 196; 96 L. T. 483; 23 
T. I. R. 2265; 61 Sol. Jo. 207, C. A. 

758. Arrest without warrant—Retaking prisoner. | 
—WARD v. DuUNCE (1734), 2 Barn. K. B. 458; 
04 KE. R. 614. 

759. Arrest of trespasser—Detention until 
next day.|—(1) In an action for false imprison- 
ment the deft. justified under 1 Geo. 4, c. 56, 
commonly called the petty trespass Act, as the 
owner of land on which pltf. was trespassing. It 
was held that to make out his justification he must 
give positive proof of actual damage being donc, 
so as to enable the jury to decide on the quantum 
of it; & that the jury were not to presume damage 
froin the mere fact of a trespass being committed. 

(2) Because a man is a wilful trespasser another 
has no right to take him up & keep him in custody 
from Sunday till Monday morning (Brst, C.J.).— 
BUTLER v. TurLEY (1827), 2 C. & P. 585; Mood. 
& M. 54; 172 KH. R. 266. 


Annotation -—As to( 1) Refd, Gardner v. Mansbrid 1887), 
19 Q. B.D. 217. ; zen 


760, ——- Trespass not in fact committed.] 
— An Act of Parliament having passed to authorise 
a railway co. to enter upon certain land, A. was 
employed by the co. to enter thereon before the 
conditions of the Act were complied with, of which 
fact A. was ignorant. The owner of the land 
apprehended A. under 7 & 8 Geo. 4, c. 30, 8. 24, 
& caused him to be fined before a magistrate. 
The jury having found that the apprehension of 
A. was under a bond fide & reasonable belief that 
he was an offender under the Act :-- Held: not- 
withstanding that, the owner was liable in an 
action of trespass at the suit of A. because he had 
not in fact committed an oflence under the Act.— 
JIARRINGTON v. Moore (1848), 12 J. P. 629. 











61. Misdemeanour.| — MATHEWS tv. 
BIDDULPH, No. 778, post. 
762, —--— Possession of stolen goods.]—I)Avis 


v. SwirT (1843), 1 1. T. O. S. 253; 75. 2. 672. 
7163. ——— Forcible entry.|—PItf. was tenant to 
deft., with a covenant in the lease for the pay- 
ment of rates, & a proviso for re-entry, on non- 
payment. The rates were in arrear ; deft. entered 
in pitf.’s absence, & put lochs on the doors ; pltf., 
on his return, broke the locks, & was given into 
custody. In trespass for false imprisonment :— 
Held: deft. was lawfully in possession of the 
remises, & he was authorised by Mctropolitan 
olice Act, 1839 (c. 47), ss. 54, 66, to give pltf. into 
custody.—-Davis v. Burrett & Lani (1851), 
17 L. T. O. 8S. 56, N. P.3 subsequent proceedings, 
10 C. B. 821. 
764. Malicious damage to property.]|— 
STEWART v. PERRY (1886), 3 T. L. R. 164. 
For felony.]|—See Sub-sect. 4, A. (b), post. 
Breach of the peace.|—Sce Sub-sect. 4, A. 
(c), post. 
Statutory provisions.] —Sce CRIMINAL 
LAw, Vol. XIV., pp. 183-185, Nos. 1623-1636. 











arrest by defendant d& constable.) -- 
ROBITAILLE v. MASON & YOUNG (1903), laced 
9 B.C. R. 499.—CAN, h 

1. Charge sheet not signed.|— GREEN 
*, MoEvoy (1904), 4 S. R.N. S. W. 
667; 21 N.S. W. W. N. 223.—AUS., 

m. Itemoving party from premises— 
Subsequent arrest d> imprisonment by 
constable.}——Deft. ordered pltf. off his 
wharf & sent for a policeman, who came 


& took pltf. to the lock-u 
him in a cell :—Held: 
ad a right to have him removed from 
the wharf, & was not responsible for 
the subsequent arrest & imprisonment. 
—HUBLEY tv. BoAK (1882), 16 N. 8. Tt. 
(4 R. & G.) 82.—CA 
n. Presence at arrest.) 
MURPHY (1888), 27 N. B. Lt. 263.— CAN. 
o. Imprisonment under legal warrant 


TRESPASS. 


——.]—See, generally, CRIMINAL Vol. 
XIV., pp. 175-177, Nos. 1534-1539. 

765. Arrest on civil process—Irregular process.] 
ae v. FREEMAN (1753), 2 Wils.5; 95 E.R. 

5. 

766. ——.]—-Where in trespass for false 
imprisonment, deft. justifies under process of 
outlawry, & pltf. replies that there was no affidavit 
of debt made & filed, etc., & deft. rejoins that there 
was such affidavit, & sets out an irregular affidavit, 
& pltf. demurs :—Held; deft. was entitled to 
judgment, trespass not being maintainable where 
the process is irregular merely, & not void.— 
RIDDELL v7. PAKEMAN (1835), 2 Cr. M. & KR. 30; 
1 Gale, 104; 5 Tyr. 721; 150 K. R. 133 sub nom. 
REDDELL v. PAKEMAN, 3 Dowl. 714; 4 L. J. Ex. 
130. 

767. No sum due when judgment entered up.| 
—A. executes a warrant of attorncy to B. to enter up 
judgment & take out execution, with a defeasance 
on payment of a certain sum of moncy. B., after 
payment of this moncy, enters up judgment, & 
takes A. in execution. A. moves the ct. to set aside 
the judgment & execution, & after a rule nisi has 
been obtained, the whole is referred to a barrister, 
who awards that nothing was due to B. when he 
entered up the judgment, & that the judgment & 
warrant of attorney shall be set aside. 

A., in an action of trespass & false imprisonment 
against B., who pleads the general issue only, is 
entitled to recover.—RoGERS v. POPKIN (1818), 
2 Stark. 404. 

768. Party privileged from arrest.|—An 
action of trespass 1s not maintainable against pltf. 
in an action, or his attorney, for suing out an execu- 
tion, & causing deft. to be arrested under it, deft. 
having at the time an order for protection from 
arrest under 5 & 6 Vict. c. 116,38. 4, of which pltf. 
had no notice.-~ YEARSLEY v. HEANE (1845), 14 
M. &W. 322; 3 Dow. & L. 265, n. 3; 153 Ki. RR. 499. 
Annotations :-—Apld. Phillips v. Naylor (1858), 3 Tl. & N. 14. 

Refd. Ewart v. Jones (1845), 14M. & W. 774. 

—— Arrest of witness.|—Sce HMVIDENCH, 
Vol. XXIT., pp. 444, 445, Nos. 4622-4625. 

769. Proceedings against wrong person.|— 
In trespass for false imprisonment, deft. pleaded that 
he sued out a summons against pltf. in the county 
ct. for debt, that the summons was personally 
served upon pltf., that he did not appear, & that 
it was adjudged that he should pay the debt by 
instalments: that a minute of the judgment was 
served upon him, & that the instalments were 
not paid; that a fraud summons was then 
obtained & served upon him; that he did 
not appear, & was committed by the judge to 
prison; justification under the process, etc. 
Replication, de injurid, & issue thereon. The 
evidence in support of this issue was, that deft., 
having a debt due from one J., entered a plaint 
against him in the county ct. by his right name, 
which was an entirely different name from pltf.’s, 
& that he served pltf. with the several proceedings, 
which were all directed against J. by name, under 
the belief that pitf. was J.; that J. never appeared 
in ct.; that pltf. uniformly stated that he was not 
J., &, on the service of each proceeding, gave notice 
of the mistake; but that deft. directed the officer 
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where ho 
deft. 


—Hriradition proceedings.) —- Where 8 
prisoner has been imprisoned in the 
colony by virtue of a legal warrant 
issucd by the Deputy Governor for the 
purposes of extradition to a foreign 
state, no action for false imprisonment 


N. can lie against the person by whom the 


requisition was addressed to the Deputy 
or.— Bouvy Dz COURTE 


~Mappox %. 
Govern ¢) Vv. y 
(COUNT) (1901), 20N.Z.L. R.312.—N.Z, 
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to take pltf.:- Held: (1) as the proceedings were 
against J. by name, & were intended to be against 
him, & were served upon pltf. only by reason of a 
mistaken supposition that he was J.,the plea was 
not proved. (2) Whether commitment on a 
fraud summons under County Courts Act, 1846 
(c. 95), s. 99, be in the nature of punishment or 
execution, deft. was responsible for the wrongful 
imprisonment under it.--WALLEY v. M‘CONNELL 
(1849), 13 Q. B. 903; Cox, M. & H. 257; 19 
1. J. Q. B. 162; 14 Jur. 193; 116 EB. R. 1508; 
sub nom. WIALLEY v. M‘CONNELL, 13 L. T. O. S. 
506; 13 J. P. 5865. 
Annotations :— 4s to (1) Refd. Dunston v. Paterson (1857), 2 
C. B. N. 8. 495; KR. v. Mullany (1865), 6 New Rep. 183, 
As to (2) Apprvd. Kelly v. Lawrence (1861), 3 H. & C. 1. 


.|—See, further, EXecuTION, Vol. X XI., pp. 
457, 458, 467, 468, 580, Nos. 390, 398, 484-493, 
1562, 1564. 





770. —-——_ County court _ proceedings.] — 
WALLEY v. MSCONNELL, No. 769, ante. 
71. -|—One of two co-pltfs. in an 








action in the county ct. uttered a threat that he 

would enforce against deft. an invalid order of the 

county ct. 

a@ warrant issued upon the order. It was the 

practice of the county ct. to give pltfs. a plaint 

note when they entered their plaint; & before 
any proceedings of the ct. could be enforced it 
was necessary that pltfs should produce the plaint 
note to the clerk of the ct. :—-Held: in an action 
for false imprisonment against pltf., who uttered 
the threat, there was no evidence to go to the jury 
that he was the person who sued out the warrant. 

-~-ABLEY v. DALE (1851), 11 C. B. 378; 2 1. M. & 

P. 4338; 201. 5.0. P. 233; 15 J.P. 757; 15 Jur. 

1012; 188 E.R. 519. 

Annotations :—Mentd. Hr p. Christie (1855), 4 K. & B. 
7143; George v. Somers (1855), 16 C. B. 53953 Swan v. 
Dakins (1855), 3 C. L. KR. 6023; Watson v Humphrey 
(1855), 10 Exch. 781; Copoman v. Rose (1857), 7K. & . 


679; River Wear Comrs. v. Adamson (1877), 2 App. 
Cas. 743. 


772. Joint liability—-False imprisonment by one 
party—Assault by second party during imprison- 
ment.]—If while A. is unlawfully imprisoned by 
b., C. commits an assault upon him, (. is guilty 
of the false imprisonment as well as B., & if A. 
sucs both separately the pendency of one suit may 
be pleaded in abatement of the other.—Boycr v. 
Dovueas (1807), 1 Camp. 60; 170 E. R. 876, N.P. 
ounaion :—Refd. Henry v. Goldney (1846), 15 M. & W. 








(b) Arrest for Felony. 

773. Justification for arrest—Reasonable sus- 
picion of felony—Necessity for.|—I1 take the law 
to be this—if a man directs a constable to act 
upon a suggestion of felony he must prove the 
truth of such suggestion. Te is bound to show 
probable cause of suspicion (BAYLEY, J.).— 
McCLoucuan v. CLAYTON & Ruipina (1816), 
Holt, N. P. 478, N. P. 

7174. ——.|—(1) To an action of 
false imprisonment & putting pltf. in irons, deft. 
pleaded that he was commander of a ship, & deft. 
was his servant, & had charge of his cabin & its 
contents, & access thereto; that two sums of 
money were stolen on two occasions out of deft.’s 
desk in his cabin, which had been opened by means 
ofakey; that pltf. had access to where the key of 
the desk was kept, & that deft. believed no one 
could have had access to the key without the pltf.’s 








PART IV. SECT. 2 
A. 


(b) 


bp. Justification for arrest—Reasonable 
ou of selon hvaence — Con- 
fession of accomplice.}—In an action 


J.—VOL, XIII. 


SUB-SECT. 4.— 


arrested & detai 


Deft. was subsequently arrested under | 


for trespass for falso imprisonment 
deft. pleaded that a felony had been 
communiéted, & ho 

grounds to Suspect 
ne 
taken before a magistrate :—Held: 5 
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knowledge, & that deft. believed pltf. was either 
guilty or concerned in the stealing of the money. 
The plea averred that putting in irons was a reason- 
able mode of detainer. At the trial the verdict on 
this plea was found for deft.; & upon a motion 
in arrest of judgment, it was held to be a good 
defence to the action. 

(2) The plea must show reasonable & probable 
grounds of suspicion. . . . It is enough if the plea 
sets out facts which raise a reasonable suspicion, 
without setting out all the evidence thereof (Lorp 
CAMPBELL, C.J.). 

(3) It is for the ct. to say whether the facts in 
the plea show a reasonable cause for the acts done 
by deft. (WIGHTMAN, J.).—-BROUGUTON v. JACKSON 
(1852), 18 Q. B. 378; 21 L. J. Q. B. 265; 19 


L. T. O. 8S. 88; 16 J. P. 550; 16 Jur. 886; 118 
E.R. 141. 
775. .|—In false imprisonment 











it is a good plea that deft. apprehended pltf. 
on a reasonable suspicion of felony ; but semble, 
it is not enough that the suspicion was merely 
bond fide.—SAYER v. LICHFOLD (1854), 23 L. T. 
O. S. 324. 

776. Felony must have taken place.] 
—In order to justify [a private individual] in 
causing the imprisonment of a person he must not 
only make out a reasonable ground of suspicion 
but he must prove that a felony has actually been 
committed (LORD TENTERDEN, C.J.).— BECKWITH 
v. PHILBY (1827), 6 B. & C. 635; 9 Dow. & Ry. K. B. 








487; 4 Dow. & Ry. M. C.394; 51. J. 0.8. M. C. 

132; 108 E. R. 585. 

Annotations :—Apld. Nicholson v. Hardwick ( 1833), 5 
CG. & P. 495. Refd. Davis v. Russell (1829), 5 Bing. 354; 
West v. Baxondale (1850), 9 C. B. 141: Je Chivers v. 
Savage (1845), 26 L. T. O. S. 1483; Griffin v. Coleman 

& N. 265; King & 


1859), 4 H. King v. Met. Dist. Ry. 
(1008), 99 L. T. 278; Walters v. Smith, [1914] 1 K. B. 
595, 

7177. .|—Deft., a private indi- 
vidual, apprehended & inprisoned pltf. At the 
trial deft. proved that one, C. M., had stolen his 
property, & that he had reasonable grounds of 
suspicion that pltf. had received it, knowing it 
to be stolen. 

Semble: such a defence is not an answer to an 
action for trespass & false imprisonment, & deft. 
ought to have shown that a felonious act of 
receiving the goods had actually taken place, & 
he had reasonable grounds to suspect the prisoner. 
—-DEAN v. LEARMOUTH (1838), 2 Jur. 808. 

778. .}—Trespass for assaulting 
pitf., & causing him to be taken to a police station, 
& afterwards before a magistrate upon an un- 
founded charge of having unlawfully attempted 
to procure from the banking house of deft. a blank 
cheque book. Deft. pleaded that he & certain 
other persons carried on the business of bankers, & 
that one, T., kept an account withthem ; that pltf. 
did unlawfully endeavour to obtain from the 
bankers a blank cheque book, by falsely pretending 
that T. was his master, & had sent him for it; 
that in pursuance of such unlawful endeavour pltf. 
induced one, A.,to go into the banking house & to 
ask for a blank cheque book, & did falsely pretend 
to A. that T. was his master, & did direct A. to 
tell the bankers that the cheque book was wanted 
for T.; that A. accordingly did so, & stated that 
he had been so sent by pltf., & that pltf. was 
waiting outside for it, whereupon deft. accom- 
panied A. to the place where pltf. was waiting ; & 




















the confession of a third person that he, 
together with pltf., committed the 
felony was not admissible in evidence 
as proof of the felony.—Braimr r. 
Horgins (1842), 3 N. B. R. (1 Kerr) 
40.—CAN. 


had reasonable 
lif., & therefore 
m until he was 
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Sect. 2.—F alse or illegal imprisonment: Sub-sect. 4, 
A. (b) & (c), & B.] 


A. stated in the presence & hearing of pltf. that 
he had been so sent by pltf.; wherefore deft., 
having good & probable cause of suspicion, & 
vehemently suspecting that pltf. had, by such false 
& fraudulent pretences as aforesaid, unlawfull 
endeavoured to obtain from the bankers a blan 
cheque book for unlawful & unauthorised purposes, 
committed the trespasses complained of :—Held: 
the plea was bad, inasmuch as it neither alleged 
that a felony had been committed, so as to make 
it a good justification at common law, nor that plté. 
had been ‘‘ found committing ”’ any offence against 
the provisions of 7 & 8 Geo. 4, ¢.29, so as to justify 
his apprehension without warrant, under sect. 63 
of the statute. 

The general understanding undoubtedly is 
that where a misdemeanour only has been com- 
mitted a warrant must be procured (TINDAL, 
O.J.).—MATHEWS v. BIDDULPH (1841), 3 Man. & 
G. 390; 4 Scott, N.R. 54; 11 L.3.M.C.135 183 
K. R. 1195. 

Annotations :—Refd. Davis v. Swift (1843), 7 J. P. 672; 

Walters v. Smith (1913), 83 L. J. K. B. 335. 

779. J—In an action for false 
imprisonment, deft. pleaded that his goods had 
been stolen, & having cause to suspect pltf. of 
the felony he gave her into custody, the plea 
stating several grounds of suspicion. Pltf. called 
a policeman to prove that deft. directed him to 
take pltf. into custody ; & in his cross examination 
the policeman said that, at the same time, & in the 

resence of pltf., deft. stated that the goods had 

een stolen, & also stated some of the grounds of 
suspicion mentioned in the plea :--Zfeld: (1) this 
was evidence for the jury to consider, & from which 
they might find, that the felony had been com- 
mitted; & deft. had good cause to suspect pltf., 
if this evidence satisfied them that the facts really 
were so; (2) although in this plea deft. ought to 
set out his grounds of suspicion, yet that he would 
be entitled to a verdict without proof of the whole 
of them, if he proved that a felony was in fact com- 
mitted, & proved so much of the grounds of sus- 
Picion as satisfied the jury that he had reasonable 
cause to suspect pltf—WILLIAMS v. CROSSWELL 
(1846), 2 Car. & Wir. 422, N. P. 

78 .|—In an action for giving 
into custody on a false charge of felony a plea 
justifying upon the ground of reasonable suspicion, 
held to fail, for want of proof of an alleged false 
pretence on the part of pltf. for an act stated as 
one of the grounds of suspicion.—MASTEKRSs v. 
ScuLLy (1858), 1 F. & F. 408, N. P. 

718 |—A customer of a bank, 
having a paid cheque of his sent back to him by the 
bankers, altercd the style of handwriting, so as to 
make it appear not his, & then returned it, declaring 
it to have been a forgery, & got credit from them for 
the amount on account; at the same time making 
a statement to the effect that pltf. had forced the 
cheque, supporting that statement by specific 
facts, which, if true, would have constituted reason- 
wble ground for suspecting that pltf. had been 
guilty of forgery. The bank having thereupon 
given pltf. into custody on a charge of forgery :— 
Held: (1) there had been no forgery by the cus- 
tomer; (2) even if there had been, there was not, 
therefore, reasonable ground for suspecting pltf. 
to have been guilty of felony ; (3) as the real offence 
committed was only misdemeanour in obtaining 
money by false pretences, there was no justifica- 
tion for giving pltf. into custody.—-BRITrAIN v. 
BANK or Lonpon (1863), 8 F. & F. 465; 2 New 
Rep. 24; 8L. T. 382; 11 W. BR. 569. 
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782, —— ——.]—Qu.: where is a person 
entitled 10 lock up another suspected of felony. 

A person must prove that a felony has been 
committed & that he has reasonable ground for 
believing that the person whom he charges has com- 
mitted the felony (BLACKBURN, J.).—Ross vw. 
LASCELLES & ScoTr (1866), 15 L. T. 293, N. P. 

783. .|—A private person is 
justified in arresting another on suspicion of having 
committed a felony if, & only if, he can show that 
the particular felony for which he arrested the other 
was in fact committed. & that he had reasonable 
& probable cause for suspecting tne other of having 
committed it.—WALTERS v. SmiTrH (W. H.) & 
Son, Lrp., [1914] 1 K. B. 695; 83 L. J. K. B. 335 ; 
110 L. T. 345; 78 J. P. 118; 30 T. L. R. 158; 
58 Sol. Jo. 186. 

784. -.|—(1) A private prosc- 
cutor not having the privilege that a police con- 
stable possesses of imprisoning a person on mere 
suspicion that a felony has been committed, false 
imprisonment results if the person is detained by 
the private prosecutor. 

(2) What constitutes imprisonment has been 
long ago defined. It is to be found in a work of 
very good authority in the application of the 
comunon law, namely, Termes de la Ley, in these 
words: ‘‘ Imprisonment ’’ is no other thing but 
the restraint of a man’s liberty, whether it be in 
the open field, or in the stocks, or in the cage in 
the streets . . . or in aman’s own house, as well 
as in the comtmon gaol; & in all the places the 
party so restrained is said to be a prisoner so long 
as he has not his liberty freely to go at all times 
to all places whither he will without bail or main, 
prise or otherwise (DUK, J...J.).—-MEMRING 1. 
GRAHAME-WHITE AVIATION Co., Trp. (1919), 
122 1. TV. 44, OC, A. 

785. What amounts to.]|—A person 
of decent repute, while attending a fair at a town 
in which he was a stranger in the way of his busi- 
ness as a horse dealer having unknowingly uttered 
w forged note, for which he is afterwards appre- 
hended by private persons without warrant, on 
his way home, & carried before a magistrate for 
examination by whom he is immediately dis- 
charged, cannot maintain an action for false 
imprisonment against those who so apprehended 
him under such circumstances. ‘Those circum- 
stances may be pleaded in justification &, if proved, 
will entitle deft. to a verdict; at least, the ct. 
will not grant a new trial where the jury have 
been so directed, although deft. had also pleaded 
the general issue.—GUPPY v. BRITTLEBANK & 
PorTren (1818), 5 Price, 525; 146 KE. ht. 683. 
Annotation :--Reid, Bockwith v. Philby (1827), 5 L. J. 

0. 8. M. CG, 132. 












































786. ——.]— WILLIAMS v. COROSS- 
WELL, No. 779, ante. 

7187. ——.|—BROUGHTON v. JACK- 
SON, No. 774, ante. 

788. ——-.|—It is doubtful whether 


in an action for false imprisonment mere personal 
resemblance between pltf. & the person who had 
committed a felony can afford reasonable ground 
of suspicion, justifying an arrest on the part of 
a private person without warrant. But at all 
events, the plea will fail unless either deft. himself 
saw the felony committed, or unless the person 
who saw it, & on whose information he acted, 
spoke positively to the identity —Raynumr v. 

ERMAN (1859), 1 F. & F. 700, N. P. 

789. ——.]|—Under Offences against 
the Person Act, 1861 (c. 100), ss. 23, 24, if a 
noxious thing is unlawfully administered with 
intent only to injure or annoy, & does in fact 
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inflict grevious bodily harm, a felony is com- 
mitted. Therefore in an action for false imprison- 
ment on a charge of administering poison, the jury 
finding that a noxious thing had been so adminis- 
tered, & that it inflicted grevious injury in fact, 
& also finding facts which amounted to reason- 
able cause of suspicion :—Held: deft. was entitled 
to the verdict on a plea of justification on the 
ground of reasonable suspicion of a felony.— 
eae is CorRIE (1867), 17 L. T. 1403 10 Cox, 





Question of law for court.|—See Sub- 


sect. 5, post. 
Fs, further, CRIMINAL Law, Vol. XIV., 
p. 177, Nos. 1540-1554, 





(c) Arrest for Breach of the Peace. 
Arrest for breach of the peace.|——Sce CRIMINAL 
Law, Vol. XIV., p. 179, Nos. 1574-1578. 
What amounts to breach of the peace.| --See 
CRIMINAL Law, Vol. XI1V., pp. 180-182, Nos. 
1593-1608. 


B. Judicial Officers. 
See PuspLic AutTHORITIES, Vol. XXXVIII., 
pp. 77-96. 


790. Magistrates—Whether liable—Acts within 
jurisdiction.|—Threc magistrates, under Municipal 
Corporations Act, 1835 (c. 76), ss. 60, 65, con- 
victed the late town crier of the borough of E. of 
refusing to deliver up to his successor a bell, which 
was stated in the convictions to have been lately 
used by him in his office, & to be the property of 
the council of the borough, & adjudged him to be 
Imprisoned until he should deliver up the bell, or 
give satisfaction to the town clerk in respect of 
it :—Held: the magistrates had jurisdiction to 
convict under the Act; & there being nothing in 
the conviction itself to render it void, trespass 


nee 


a re ro he -_— 
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Insufficient in point of form.— THORPE 
vt. od 
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would not lie against them.—BAYLIS v. STRICK- 
LAND (1840), 1 Man. & G. 591; 1 Scott, N. R. 
540; 10L.J.M.C.61; 4 Jur. 823; 133 E.R. 469. 
Annotation :—Refd. Jones v. Gurdon (1842), 2 Q. B. 600. 

791. Acts done in absence of juris- 
diction—Invalid conviction. |—K. v. CoTTEN (1733), 
as reported in Kel. W. 125; 25 EB. R. 526. 

792. —_— -——-.|/—-Where a statute 
gives a magistrate summary jurisdiction over 
certain complaints, & authorises him to fine & 
imprison a party convicted, he must, if more than 
one deft. be convicted, impose a separate fine on 
each, or otherwise the conviction will be bad, & 
trespass may be maintained against him,— 
MoRGAN v. Brown (1836), 4 Ad. & El. 5153; 1 
Har. & W. 717; 6 Nev. & M. K. B. 57; 3 Nev. & 
M.M.C. 509; 5L.J3.M.C.773 111 BE. R. 881. 

793. —-— ——~.|——By the 9 Geo. 4, 
c. 31, s. 27, power is given to two justices, in cases 
of assault, to impose upon the offender a fine, not 
exceeding £5, ‘‘to be paid to some onc of the 
overseers of the poor, or to some other officer of 
the parish, township, or place in which the offence 
shall have been committed, to be by such overseer 
or officer paid over to the use of the general rate 
of the county, riding, or division, in which such 
parish, township, or place shall be situate”: & 
s. 35 provides that the conviction may be drawn 
up in a given form, or in any other form of words 
to the same effect :—Held: a conviction, by 
which the penalty was ordered to be paid “ to the 
treasurer of the county of C., in which the offence 
was committed, to be by him applied according 
to the directions of the statute,’ etc., or the party, 
in default, to be imprisoned for two months, etc., 
was bad; & the justices were liable in trespass, 
for the imprisonment of the party under it.— 
CHADDOCK 7. WILBRAHAM (1848), 5 (. B. 6455 3 
New Sess. Cas. 226; 17 L. J. M. C. 79; 10 L. 'P. 























HOF v. THOMPSON (1866), 15 L. T. 
13 R 
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790 i. Magistrates -Whether liable— 
Acts within furisdiction.|}—WARR v. 
TEMPLEMAN (1872), 3 V. RR. (Law) 
56.—AUS. 


790ii. —.}) —Where Jus- 
tices acting on a inistuken view of the 
law, upon evidence which is insuflicient 
to prove any otfence convict & cause 
to bo detained an accused person who is 
before them on an information which 





in fact discloses no offence they are not 
liable in an action of false tmprison- 
ment as hdving acted without juris- 
diction.—-Hrrentn v. PHiprs (1903), 29 
V. L. ht. 422.—AUS. 

790 iki. ~——.]— When 
magistrates commit a person upon a 
gcneral charge of fclony given upon oath, 
they will not bo liable to an action of 
trespass, although the facts sworn to in 
order to substantiate that charge may 
not in point of law support it.—— 
GARDNER v. BURWELL (1825), Tay. 
189.—CAN, 


790 iv. ——.}-—-BRIGGB v. 
ee (1827), Tay. 440.—CAN. 
Ov. —-—~— ---— 


——, }-—C ‘4 . 
LAWRENCE (1846 -BRRC 
ist Gan 46), 5 N. B. R. (3 Kerr) 





ee 





Dacuen (1849), 6 UG Ie S00. 

I ’ ° ’. ° 6 ao 

CAN. sdetails 
790 vii. -——— - —_-—__-.] — Deft., asa 


Justice, issued a warrant against pltf., 
upon a complaint for detaining tho 
clothes of K. Pltf., on being told by 
the constable that he had the warrant, 
went alone to deft., heard the evidence, 
was allowed to go away without giving 

, & returned the next day, when he 
was discharged :—Held: no imprison- 
mout was proved; & deft., having 
jurisdiction over the subject matter of 
the comp t, was not liable in 
respass, even if the information were 


v. OLIVER (1860), 20 U. C. I 
CAN. 





MEs- 


790 viii. amen og 
867), 7 N.S. |. 


BERVEY 0. WALLACE (1 
(1 (i. & Q.) 34,.— CAN. 

790 ix. -] ~—GARNER v. 
COLEMAN (1868), 19 C. P. 106.-—CAN, 





790 x. ——— ——..] The falsity 
of u charge cunnot give a cause of 
action against a magistrate who acts 


upon the assumption & belicf of its 
truth; & an allegation that he acted 
without any just cause upon a fale 
oharge, but not charging malice, means 
only that the charge being false he had 
no just cause.—-SPRUNG v. ANDERSON 
(1873), 23 C. P. 152. —CAN. 


790 xi. ——- ———- ———. ]-—- CRAWI ORD 
v. BEATTIE (1876), 39 U. C. R. 13.-—- 
CAN. 


790 xii. —-——- ——— ——--.]}-STONESS 
v LAKE & WALKER (1877), 40 U. C. R. 
320.—-CAN. 


790 xiii. —-—- — --- .J]~ MARTER 
v. PRYOR (1883), 16 N.S. 1. (4 R. & G.) 
498.-—CAN. 

790 xiv. -~——- ——— ———.||_ ARSCOIT 


v. LELLEY (1887), 14 A. RR. 283.—-CAN. 

790 xv. —— —— — —.]--DONAITIOK 
v. KEoGH (1865), 171. C. L. R. 39.—IR. 

790 xvi. ———.)—Where a 
Inan was arrested by a constable under 
the direction of a county inspector of 
constabulary, & taken before a 
magistrate, before whom an informa- 
tion was sworn, asking fur the further 
detention of prisoner, & prisoner was 
accordingly detained :—J/eld: the fact 
of taking the information with the 
knowledge that prisoner would be 
detained did not render the magistrate 
acting without malice liable to an 
action for false imprisonment.— DONo- 








Qe ee em Invalid convic- 
tion.J—Where a justice of the peaco 
has jurisdiction to try a complaint, & 
there has been a regular information, 
but the conviction & warrant of com- 
mitment are defective, he is not Hable 
in trespass for anything done prior to 
the eonviction.--SEWELL ©. OLIViIs 
(1859), 9 N. B. R. (4 All.) 391.—CAN, 

ro —-- —-—- Trregular warrant.) 
— McKINLEY v. MUNSIE (1865), 15 
C. P. 230.— CAN. 

t.—--- ee LE APPLE - 
TON t. LEPPER (1869), 20 C. DP. 138.— 
CAN. 


—_— — _— ~ — 


a. -)- An 
information was sworn befoie deft., 
u justice of the peace, of the com- 
mission of an alleged offence by — 
Garrison (the Ohristian name_ being 
omitted); deft. afterwards filled in 
pitf.’s Christian naine, & issued a wal- 
rant against him, on which he was 
urrested :—Hcld: the warrant was 
vold, & deft. Hable in trespass.- GAR- 
RISON vo. HARDING (1872), 14 N. B. RR. 
(1 Pug.) 166.—CAN. 

b. .)}— Deft., 
a stipendiary magistrate, issued a war- 
rant of commitment, imposing hard 
labour during the imprisonment, which 
the conviction did not impose & which 
was not authorised by the statute upon 
which the proceeding was founded. In 
an action by deft. for false imprison- 
ment :——l/eld: the isst of the 
warrant was a ministerial, not a Judicial 
act, & that the magistrate was liable 
for inoluding in tho warrant of com- 
mitment the imposition of hard labour, 
——-MocIVOR v. MOCGILLIVRAY (1904), 40 
N. S. R. 450.—CAN 

0. ~— ~~ -——--. }}-HODGINS 
v. PoE (1867), 16 W. R. 224.— IR. 
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Sect. 2.—False or illegal imprisonment: Sub-sect. 4 


B. & C. (a), (b) & (e).] 


O. 8.442; 12 J.P. 167; 12 Jur. 136; 1386 E. R 
1031. 


arian ‘—Mentd. Ex p. Hyde (1851), 4 New Sess. Cas, 
ve 


794. —— ——.|—SMITH v. EWEN 
(1875), 39 J. P. Jo. 724. 

795. Irregular warrant.| — A 
magistrate is bound by an erroneous commitment, 
notwithstanding a previous regular conviction: 
where, therefore, a warrant of commitment under 
5 Geo. 4, c. 14, for fishing in a private fishery, did 
not state that the offence was committed in 
inclosed ground :-—Held : to be bad, & an action 
for false imprisonment was maintainable against 
the magistrate issuing it.—WICKES v. CLUTTER- 
BUCK (1825), 2 Bing. 483; 10 Moore, C. P. 63 
3 Dow. & Ry. ™M. C. 536 ; 31. J. 0.8. ©. P. 67 
130 E.R. 393. 

Annotations :--Consd. I. v. Chaney (1838), 6 oe 


Reid. Wilkins es re ee ee (1833), 2Cr. & M. 
King ue Pe 43; Howard v. Gosset (1845), 

















281. 
lh. wv. 














6 Q. B. 359; * tweed v. ‘Johffe (1848), 3 New Sess. Cas. 
6. 
796. —-— |—Deft. being a 


magistrate before whom a case of assault was 
brought, issued his summons for pltf. to attend & 
give his evidence in the matter. Upon pltf.’s 

refusal to regard the summons, deft. issued his 
warrant, reciting the summons & the refusal on 
the part of pltf. to attend, & requiring him to be 
brought up to find bail for his appearance & to 
give evidence at the next assizes. Pltf. was 
arrested under this warrant. An action of trespass 
& false imprisonment was brought, & plitf. 
recovered a verdict, damages £20. Upon applica- 
tion to enter a nonsuit according to leave reserved 
ut the trial, the ct. admitting that a magistrate 
has power to commit a witness who refuses to 
attend or enter into a personal recognisance, & 
whose evidence appears material to the investiga- 
tion, yet, held, that, in the present case, the 
warrant was illegal, & deft. had exceeded his 
power. The application was therefore refused.— 
HiVANS v. REEs (1840), 12 Ad. & El. 55; 4 Per. & 


Dav. 32; 9L. J. M.C. 83; 475. 2. erie 4 Jur. 
1032; 113 EH, R. 732. 
797. —_—— Detention when no charge 








made.|—-Magistrates have no authority to detain 
a person known to them till some other person 
makes a charge against him. Before they detain 
a known person, they should have a charge 
actually made.—R. v. Birnie (1832), 5 C. & P. 
206; 1 Mood. & KR. 160; 1 Nev. & M. M. C. 304; 
172 E.R. 941. 


795i. —-— Acts done in absence 
oy Reagents irregular warrant.j— 





false imprisonment :—Held: deft. had 
no jurisdiction to issue a warrant on 


TRESPASS. 


798. —— .|—A conviction by two 
justices under Poor Relief Act, 1744 (c. 38), upon 
complaint of the overseers of a parish against the 
late overseer, for refusing & neglecting to deliver 
over to them a certain book belonging to the 
parish called the Bastardy Ledger, convicting him 
of the offence, & adjudging that he should be com- 
mitted to the common gaol, to be safely kept until 
he should have yielded up all & every the books 
concerning his said office of overseer belonging to 
the parish, was held void, as to the adjudication 
respecting the imprisonment, for excess, the same 
extending beyond what was previously required 
of the person convicted ; & a warrant of commit- 
ment founded on this conviction, & directing the 
gaoler to keep him in the terms of the adjudica- 
tion, was also holden void in foto, for which 
trespass & false imprisonment would le against 
the justices, although the conviction had not been 
quashed.—GROOME v, FORRESTER (1816),5 M. & 8. 
314; 105 EK. R. 1066. 

Anibutioie: -—Refd. Hr p. cae ce B. & C. 23435 
Daniell v. Philipps peer .& R. 6623 Griffith 
v. Harries (1837), 2 M. es . erie ; Howard v. Gosset 
(1845), 10 Q. B, 359; Lindsay v. Leigh ete 12 Jur. 
286. Mentd. Douglas ». Lt. (1848), 13 Q. 

799. —-— Magistrate also siorniey — 
An attorney who is a justice of the peace for a 
borough, if sued by original for an act done in his 
office as magistrate, may plead his privilege in 
abatement.—Durry v. OAKES (1810), 3 Taunt. 
166; 128 E.R. 66. 

—.|—See, further, PUBLIC AUTHORITIES, 


Vol. XXXVIIL, pp: 85-94, Nos. 622-696. 











C. Ministerial Officers. 
(a) In General. 


See Pubic AUTHORITIES, Vol. 
pp. 66-74. 

800. Whether liable — Where court has no 
jurisdiction.]}—ANON. (1523), Y. B. 14 Hen. 8, 
fo. 16, pl. 3. 

Annotations :-—Consd. Butt v. Conant (1820), 1 Brod. & Bing. 
518. Dbtd. Howard v. Gosset (1845), 10 Q. B. 359. Refd. 
Nec e ee Gennet (1096), Cro. Eliz. 466 : Marshal- 
soa Case (1613), 10 Co. ep. 68 b. Mentd. Padfield v. 
Cabell (1743), Willes, 411. 


XXXVITL., 








801. .|—THURBANE’S CASE (1663), 
Hard. 323; 145 EH. R. 479. 
Annotation :-—Refd. Jarmain v. Hooper (1843), 7 Scott, 
N. RR. 663. 
802. Arrest of wrong person.|—CoorTe ~. 





AGHW ORTH (1596), Moore, K. B. 457; 72 H.R. 692. 
Annotations :—Refd. Bessey v. Olliot & Lambort (1680), 
y’", Raym. 467; Kreeman v. Cooke (1848), 18 L. J. Ex. 
114, entd. BR. v. Lilley, Hr p. ‘Taylor (1910), 104 L. T. 
Cl: 


wholly without jurisdiction, proof of 
ec, or want of probable causo is 


GRACK, RopGERS & NORRIE 
(1889), 17 O. R. 681 —CAN. 

795 ii. ——— Se) = 
WrBB v. SPEARS (1893), ‘1 BP. Ro 232, — 
CAN. 

795 iii. ———- -——- —— ——.} In 
an action for dainages for apprehension 
for examination alleged tu have been 
on a grossly illegal & irregular warrant, 
against the judge who granted it, it 4s 
not necessary to aver malice & want of 
probable cause.— STRACHAN 0. STOD- 
WARY (1828), 7 Sh. (Ct. of Sess.) 4 
4 Fac. Coll. 5.—-SCOT. 


798 i. —— .J—Deft., a 
justice of the peaco, issued a warrant to 
arrest the female pltf., on an informa- 
tion stating that she did ‘“ unlawfully 
take & carry away from his (in- 
formant’s) protection her daughter 
S. W.” ‘The justice preferred to act 
under Dominion Statutes 32 & 33 Vict. 
c. 20, 8.56. In an action for assault & 








this information, & was Hable to an 


action of trosp a) eG Vv. 
DiBLEE (1874), 1p N . (2 Pug.) 
243.—CAN. 
798 ii. —— ——- ——..]— 
WiLcox (1876), 39 U.C. R. 187. CAN. 
798 ili. .J—A clerk of 











the peace is not bound to produce the 
records of the Sossions in his possession 
as such clerk, in compliance with a 
subpocna duces tecum, & where a clerk 
of the peace was imprisoned for refusing 
{o produce such records when sv 
required :—Held : the Justice was Hable 
to an action for false imprisonmoent.— 
WETMORE v. HARDING (1878), 18 
N. B. RR. (2 P. & B.) 338.—CAN. 
Ourio0usE & READ (1882), 22 N. B. h. 
220. —CAN. 

798 v. —— ——.}—In an action 
for false imprisonment, where the 
justice who issucd the warrant acted 


as aoe WARD 8: 





ry.—MELANSON v. LAVIGNE 
(1906), ie cf L. KR. 520; 37 N. B. R. 
ae oe 





-] 
". Tourn (1852), 3 Nild. L. HK. 314.— 
NFLD. 





798 vii. -J--A_ police 
ct. magistrate is liable in an action of 
damages to & person who has suffered 
imprisonment under a sentence pro- 
nounced by him in oxcoss of his juris- 
diction.—M‘CRKADIE vu. THOMSON, 
{1907 oe Cc: 1176; 44 8. L. R. 783; 
15 8. . 216.—SCOT 

d. Oral unter for arrest.) 
—When a magistrate allows a p:isoner 
to depart without cxanmuning into the 
charges against him, with a direction 
to appear noxt morning at tho police 
office; & in the meantime, on tho 
ground that he was assaulted by 
prisoner when tn custody before him, 
gives an oral order to a constable to 





es 








Part [V.—TRESPASS TO THE PERSON. 


803. ——— Warrant defective on its face.]— 
A. commitment under a warrant which does not 
specify the crime the party is charged with, is 
false imprisonment; & therefore, if a serjeant at 
mace justifies an arrest by command of the mayor, 
his plea must show in certainty for what cause the 
arrest was made. BOUCHER’s CASE (1605), Cro. 





Jac. 81; 79 BE. R. 69. 

Annotation :—Apld. Wickes v. Clutterbuck (1825), 10 
Moore, C. P. 63. 
804. Authority of officer exceeded.]—Onc 


condemned by justices of peace in the penalty of 
£13 for harbouring run goods, is attached by their 
warrant till he pay the same, he offers to pay 
£13 but the officer detains him till he pays 5s. 4d. 
more for costs, this is false imprisonment.—SMITH 
v. SIBSON (1746), | Wils. 153; 95 E. R. 545. 
Officers of county court.]—See County 
Courts, Vol. XITIT., pp. 452-455. 
Constables.]—See Part 1V., Sect. 2, sub- 
sect. 4, C. (b), post. 

Sheriffs & balliffs.] —See Part 1V., Sect. 2, 
sub-sect. 4, C. (e), post. 


(b) Constables. 


Arrest without warrant — For felony.| — See 
CRIMINAL Law, Vol. XIV., pp. 178, 179, Nos. 
1555-1572. 

---— For breach of the sag a CRIMINAT 
LAw, Vol. XILV., pp. 179, 180, Nos. 1579-1590. 
What amounts to breach of the peace.]| 
—See CRIMINAL LAw, Vol. XIV., pp. 180-182, 
Nos. 1593-1608. 

Brawling in church.]—See CRIMINAL 
Aw, Vol. XV., p. 659, No. 7100. 

-—-- Statutory provisions.] —Sce CrimINAL Law, 
Vol. XTV., p. 183, Nos. 1617-1622; Suppl. IV., 
p. 443, No. 1622a. 
~.J|—wSee, generally, CRIMINAT Vol. 
XIV., pp. 175-177, Nos. 1534-1539. 

Arrest under warrant—General warrant.|]— Sec 
CRIMINAL LAw, Vol. XIV., pp. 156, 187, Nos. 
1663 1665. 

















wae 








LAW, 


———.|—See, generally, CRIMINAL LAW, Vol. 
XI1V., pp. 186-189, Nos. 1661-1693. 
Constables Protection Act.)— See PUBLIC 


AUTHORITIES, Vol. XXXVITI., pp. 71-71, Nos. 
A78-518. 
(c) Sheriffs and Bailiffs. 

a SHERIFFS, Vol. XLI., pp. 102, 103, Nos. 516- 

805. When action lies-—— Detention after dis- 
charge or supersedeas.|— False imprisonment lies 
against a sheriff if he detain a prisoner on mesne 
process, after a discharge by pltf., or a supersedeas 
by the ct..; for every detainer is a new imprison- 
ment.—WITHERS v. HENLEY (1615), Cro. Jac. 379 ; 
3 Bulst. 96; 1 Roll. Rep. 240; 79 B. R. 324, 


Annotations :-—Apld. Barker v. St. Quintin (1844), 1 Dow. 
& L. 542, Refd. Bessey v. Olliot & Lambert (1682), 
T. Raym. 421, 467; Loaly v. Sampson (1689), 2 Vent. 
93, entd. ltosewell v. Prior (1700), 1 Ld. Raym. 713. 
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806. —— .}—Notico from plif.’s attorneys 
to bailiff charged with a warrant under a ca. sa., 
that it is withdrawn is sufficient to render the 
bailiff liable for an arrest.—FUTCHER v. HINDER 
(1858), 3H. & N. 757; 285. J. Ex. 28; 32 L. T. 
QO. S. 182; 7 W. R. 57; 157 KE. RR. 673. 

807. Arrest without warrant—Warrant 
obtained next day.]—If{ a bailifi arrest a person 
without warrant on a Sunday, & detain him by 
virtue of a warrant procured the next day the ct. 
will grant an attachment against the officer, but 
will not discharge the prisoner, for he may have an 
action for the false imprisonment.—LIDForD v. 
THOMAS (1704), 6 Mod. Rep. 96; 8&7 FE. It. 853. 

808. Arrest in wrong name.|—If deft. be 
arrested by a wrong Christian name, the ct. will 
discharge him on motion; & the sheriff is liable 
to an action.— WILKS v. LorcK (1810), 2 Taunt. 
399; 127 Fe. R. 1133. 


Annotations :—Consd. Morley v. 
CG. P. 369, 








Law (1820), 4 Moore, 
Relfd Kingston v. Llewelyn (1820), 4 Moore, 


Cc. P. 317. Mentd. Griffith v. Ricketts (1846), 15 L. J. 
Ch. 230. 
809. ---— Arrest after direction from execution 


creditor not to execute process.|—To trespass for 
false imprisonment, deft. justified as sheriff, under 
a writ of ca. sa., sued out by F., on a judgment in 
Q. 3. Replication, that after the delivery to 
deft. of the writ, & before execution, I*. released 
the debt, & gave notice to deft. of the release, & 
thereby then discharged & forbade deft. from 
executing the writ: Rejoinder, that T., an attorney 
of the Ct. of Q. B., was retained by I*., to prosecute 
a suit against the now plitf. on the terms that T. 
should have a lien on the judginent ; that it was 
corruptly agreed between the now pltf., & F., for 
the purpose of defrauding 'l’. of his lien, that F. 
should exceute a release of the judgment, & that 
in pursuance of such agreement, he executed the 
release in the replication mentioned ; that deft. 
having notice of the premises, did, at the request 
of T., execute the writ, & commit the alleged 
trespass, modo ei forma: Held: asheriff to whom 
a writ of ca. sa. was delivered, was bound to obey 
the directions of pltf. respecting it, & if he arrested 
deft. after notice from pltf. not to execute it, he 
was liable in trespass. BArkER v. ST. QUINTIN 
(1844), 12 M. & W. 441; 1 Dow. & L. 542; 13 
lL. J. Hx. 144; 2 L. T. O. S. 330; 152 KK. RR. 
1270. 


Annotations :-- Consd. Hunt v. Hooper (1814), 1 Dow. & IL. 
626. Refd. Walker v. Hunter (1845), 2 C. B. 324 ; Hooper 
v. Lano (1857), 6 WT. L. Cas. 413: Langley *. Ueadland 
(1865), 19 C. B. N.S. 42; Shaw vo. Kirby (1888), 1 T. L. R. 
314. Mentd. Lloyd v. Mansell (1853), 22 L. J. QO. B. 110; 
Hfough v. Edwards (1856), 1 H. & N. 1713; Brunsdon v., 
Allard (1859), 2 kK. & E. 19; Williams v. Lloyd, lr p. 
Games (1864), 3 H. & C. 294; Butler v. Knight (1867), 
15 L. T. 621: The Leader (1868), L. KR. 2 A. & EK. 314; 
Mercer v. Graves (1872), L. R. 7 Q. B. 499. 


810. ——— Liability of sheriff for acts of bailiff 
or officer.]|—An action for false imprisonment lies 
against the sheriff for an arrest made by the bailiff 
after the return day of the writ.— PAkRror v., 











apprehend him, & take him to the 
station house or gaol, such imprison- 
ment is illegal, & tho magistrate can- 
not justify the arrost.—POWELL v. 
CA UTAMBON (1843), 1 U. OG. lt. 154.— 





_ @. ~ -r = Warrant wider than 
wnformation.}—CLELAND v. RORINSON 
(1862), 11 C. P. 416.—CAN, 


f. - Jurisdiction over the 
individual the test.}—CONNORS iv. 
cane (1864), 23 U. CG. R. 541.--- 











a 


8. Warrant omit- 
ling amount.J—Deft., a justice, issued 
his warrant under C. 8. CG. ¢. 103, 8. 67, 
to commit pltf. for thirty days for 





| 


non-payinent of the costs of an appeal 
to the quan er sessions, unless ruch 
sum & all costs of the distress & com- 
mitment & conveying plitf. to aol 
should be sooner paid, but he omitted 
to state in the warrant the amount of 
costs of the distress & commitment. 
Pitf. having been committed on this 
warrant, sucd deft. for falso imprison- 
ment :—Held : though it was the duty 
of the justice to ascertain & state such 
amount, yet the omission to do so, 
though it might have occasioned pltf.’s 
discharge, did not show either a want 
or an excess of jurisdiction, but rather 
an irregular exercise of it; & deft., 
therefore, was not liable in trespass.— 
DICKSON v. CRABB (1865), 24 U. C. R. 


4914.—-CAN. 

| oe -] Morrar 
v. BARNARD (1865), 24 U. C. It. 498.— 
CAN 





PART IV. RECT oe 4.— 
» (c). 


k. Justification — l’rocess — Re-arrest 
after warrant exprred &: prisoner escaped.) 
—WaALL v. MAYRICK (1879), 5 V. L. RR. 
(L.) 260.—AUS. 





: Arrest on second sur- 
render-—After conditional surrcender.J— 
THOMPSON v, LEONARD (1832), 3 0. S. 
151.—CAN. 








m. .J--Trespass will not 
lie against a sheriff for executing the 
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Sect. 2.—F rid or illegal imprisonment: Sub-sect. 4, 
C. (ce), & D., H., F., G., H. & 1.3 sub-sect. 5.) 


oe (1797), 2 Esp. 585; 170 E. R. 463, 


are naliens * ~ (onsd. Price v. Peek (1834), 1 Bing. N. 
380. A pid. egory v. Cotterell (1855), 5 KE. & B. bai: 
Refd. arnith mh Pritchard (1849), 8 C. B. 565: Woods v. 
Finnis (1852), 7 Exch. 363. 


811. .}— Trespass lies against a 
sheriff for an arrest made by an officer by colour 
of a warrant under a fi. fau.—-SMAKT v. HUTTON 
(1833), 8 Ad. & El. 568, n.; 2 Nev. & M. K. B. 
426; 3 L. J. K. B. 52; 112 E.R. 954. 
Annotations -—Consd. Woods v. Finnis (1852), i ghaek. 

Apld. Gregory v. Cotterell (1856), 5 KE. & B. 571. 

Ret. Smith v. We chard (1849). 565; Birton 

v. Le Gros (1864 es L. J. Q. B. 1% ; heap. Whitehcad 

(1892), 66 L. T. 

Arrest ot oriviieved person.]—See SHERIFFS, 
Vol. XLI., p. 107. Nos. 639, 640. 

812. Justification — Process No statement of 
return of writ.)—(1) It is a good justification to 
trespass & false Sa that if was in aid 
& by command of the sherift’s officer. 

(2) A justification to trespass under a writ from 
the sheriff need not state that the writ was 
returned.- GIRLING’S CASE (1636), Cro. Car. 446; 
W. Jo. 378 ; 79 E.R. 988. 
annotation a to (2) Refd. 

5B. & C. 485, 

8138. ~-—.|—A justification under a 
returnable process is ill without showing a return 
of it, & if pltf. join with the officer there must be 











Shorland v. Govett (1826), 








judgment against both—MIpDDLETON v7. PRICK 
(1743), 2 Stra. 1184; 1] Wils. 17; 93 Kk. RR. 1115. 
Annotations -— Retd. Lucas ». Nockells oe 10 Bing. 


157; Cobbett rv. Hudson (1849), 13 Q. B 

814. Although issue ieecaiae’ — 
An officer, may justify arresting a man by virtue 
of a capias issued before summons out of a ct. in 
the County Palatine of Durham described as ‘‘ an 
ancient ct. held before the sheriff of the county, 
& called the county ct., etc., ete.,” for although the 
proceedings are irregular, yet the ct. having powcr 
to issue the writ, the officer is bound to execute it. 
oe (1678), 1 Mod. Rep. 170; 86 EK. KH. 
8 








815 .|--Irregular process pro- 
tects the sheriff, but not a party; therefore, in an 
action of assault & false imprisonment, a writ 
indorsed for a bailable sum is a sufficient justifica- 
tion of the sheriff & his officer, although there may 
have been no due affidavit of debt within 12 Geo. 1 
ec. 20.—MONTGOMERY v. RICHARDSON (1831), 1 
lL. J. K. B. 64. 

816. —— Although returnable in vaca- 
tion.|~-If a man is arrested on a writ returnable 
in vacation, any bail bond which may be given for 
his appearance is void. But the sheriff cannot be 
amerced for his non-appearance. Nor is he liable 
to an action for false imprisonment.—PULLEIN 
v. BENSON ee as reported in 1 Ld. Raym. 
349; 91 EK. R. 113 

817. —— Anea of wrong  person.|— 
A writ of summons directed to I. W. K. was served 
on M. K. who said he was not the right person, 
& would take no notice of the service, & he refused 
to appear accordingly. Judgment was signed 
against I. W. K. & a writ of ca. sa. was issued 
against I. W. K., but M. K. was arrested. In 
an action against the sheriff, for false imprison- 
ment :—Held: a plea of justification under the 
writ of ca. sa. was no defence to the action.— 
KELLY v. LAWRENCE & JONES (1864), 3 H. & C. 1; 





ee 











mandate of the ct. of quarter sessions, 
by committing & detaining until the 
fine & the costa are paid, even though 


TRESPASS. 


10 Jur. N.S, 
N. 8. 


33 L. J. Ex. 197; 10 L. T. 195; 


636; 12 W. R. a Ber Ch. 
~ Roti. Mullany (1865), 11, Jur. 
Annotations - Reta. Dakin (1867), 37 L. J. Q. B. 


81 Warrant—In blank. a v. 
FRANKLIN (1733), 2 Barn. K. B. 407; 94 E.R. 
584. 
819. Aiding sheriff’s officer.]—Q1IRLING’s 
Case, No. 812, ante. 
.]—See ‘Sub-sect. 


D. Master of Ship. 
Imprisonment of passengers—When justified. |— 
See SHIPPING, Vo]. XLI., p. 670, Nos. 5012-5014. 
Imprisonment of seaman—By local authority in 
foreign port—Master instigating action of local 
authority.|—See SHIPPING, Vol. XLI., p. 247, No. 
880. 


ooo, 








5, post, 


k. Naval and Military Officers. 
Exemption from Hability —Validity of enlistment.] 
—See hoyval, Forcns, Vol. XXXIX., p. 324, Nos. 
1138, 114. 
Volunteer being trained with regular forces. | 
—See Roya. Forcis, Vol. XX XIX., p. 325, No. 
122, 
———.|—-See, 
Vol. XXXVITT., 
ForcrFs, Vol. XX 





generally, PuBLIC AUTHORITIES, 
p. 65, 66, Nos. 404-412 ; Roya. 
IX., pp. 329 -332, Nos. 149-175. 


I’. Persons concerned with Detention of Lunatics. 


820. Unauthorised detention-—Bona fide belief 
that plaintiff dangerous.| An officcr in command 
of military cantonments, having general control 
of the police in the absence of the cantonment 
magistrate, believing applt. to be or to be likely to 
become a dangerous lunatic, directed two medical 
officers to examine him, & placed a guard over him, 
until they could decide on the case. The medical 
officers reported that applt. was perfectly sane :— 
Held: as the conduct of the officer was not 
authorised by law, the fact that he acted in perfect 
good faith in the supposed discharge of a public 
duty, & on a bond fide belief that applt. was 
dangerous did not prevent his being liable for 
damages at the suit of applt.—SINCLAIR  v. 
BROUGHTON & GOVERNMENT OF INDIA (1882), 
47 L. T. 170, P.C. 

Liability for granting medical certificate.) —Sec 
Lunatics, Vol. AXXIII., pp. 265-267, Nos. 
1850-L856, 

Effect of reception order.|—See LUNATIcs, Vol. 
XX XIII., pp. 268, 269, Nos. 1868, 1869 

Arrest of lunatic wandering at large.|-— See 
LUNATICS, Vol. XX XIII, p. 268, No. 1865, 

Statutory protection.|—-See Lunatics, Vol. 
XXXIII., pp. 271, 272, Nos. 1893-1896. 


G’, Prison Officers. 


See Prisons, Vol. XXXVII., pp. 556-558, 
Nos. 6-19. 

821. Liability for wrongful classification of 
prisoner.|—On an action for false imprisonment in 
a ward of a certain prison, it is a sufficient answer 
if the deft. proves a justification for detaining 
him within the walls, without showing that he 
properly kept him in the ae ward.— 
Howarp v. Hupson (1853), 2 E. & B. 1; 1 
C. L. R. 267; 22 L. J. Q. B. 341; 21 L. T. 0.8. 
88; 17 J. P, 630; 17 Jur. 855 5 1 W. R. 325; 
118 E. R. 669. 

Seas aan are eran: Foster v. Mentor Life Assce. (1854), 





the latter may be unascortained at the | & habeas corpus, entitle a prisoner to his 
time they are directed to be paid, & 
though that fact may, on certiorari 


discharge. —OVENS v. TAYLOR (1868), 
19 C. P. 49.—CAN, 


Part IV.—TRESPASS TO THE PERSON. 


H. Solicitors. 


See EXECUTION, Vol. XXI., pp. 467, 468, Nos. 
484-487, 493; Sorlicirors, Vol. XLII., p. 367, 
Nos. 4173-4180. 


I. Other Persons. 


822. Overseers of the poor.|—Bkpt., who has 
obtained an order for protection under Bank- 
ruptcy Act, 1849 (c. 106), 8. 112, at the time of 
his bkpcy., is in arrear for two poor rates, & had 
been assessed to a third, which, however, was not 
allowed or published until after his bkpcy. The 
overseers of the poor, pending the protection, 
summon him for the non-payment of the three 
rates; he does not attend before the justices, but 
returns the summons to the assistant overseer, 
stating in writing on it the fact of his having a 
protection order, etc., & the assistant overseer 
sees the messenger of the Ct. of Bkpcy. in possession 
of his goods, which are afterwards sold. The 
justices, on the application of the oversecrs, then 
issue a distress warrant on his goods for the amount 
of the three rates, which warrant is returned nulla 
bona & a warrant of commitment issues, under 
which he is arrested & imprisoned, until he is 
released by an order of a comr. in bkpcy. The 
bkpt. then brings an action against the overseers 
for guna & without reasonable or probable 
cause, procuring & obtaining from the justices a 
warrant of commitment against pltf., & under 
that arresting & imprisoning, etc., pltf., & also for 
assaulting pltf., & giving him into custody, etc. :— 
Held: trespass would not lie against the over- 
seers for causing the bkpt. to be arrested undcr 
the warrant of commitment.—Pim.uirs v. NAYLOR 
(1859),4 H. & N. 565; 28 7, J. Ex. 225; 33 L. T. 
O. 8S. 167; 23 J. P. 660; 5 Jur. N.S. 966; 7 
W. R. 5043; 157 BH. R. 962, Ex. Ch. 

Annotation :— Refd. Amos v. Watecrlow (1869), L. R.5C. P. 


Schoolmaster.|—Sec FipucATION, Vol. XIX., p. 
600, Nos. 278, 279. 

Officers of House of Commons —Committal for 
contempt.|—See PARLIAMENT, Vol. XXXVI., 
pp. 288, 293, 294, Nos. 368, 434-442. 

. ia) yl Prizre LAW, Vol. XX XVIL., p. 607, 

oO. . 
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Right of husband to custody of wife.|—See 
a & Wire, Vol. XXVII., pp. 78, 79, Nos. 


SUB-SECT. 5,.—JUSTIFICATION—EVIDENCE AND 
PRACTICE. 


828. Onus of proof on defendant.] — Pitf. 
having been arrested & imprisoned, under a 
magistrate’s warrant, brought trespass against the 
party suing it out, for false imprisonment :—Held : 
it was not necessary for pltf. to produce the 
warrant; but it was incumbent on deft. to do 
so, to show that it had been properly issued.— 
HOLROYD v. DONCASTER (1826),3 Bing. 492; 11 
Moore, C. P. 440; 4 Dow. & Ry. M. C. 5373 4 
L. J. 0.8. C. P. 178; 130 E. R. 603. 

824. Reasonable & probable cause — Question 
for judge.|—In actions of trespass & false imprison- 
ment, the question of reasonable & probable 
cause for the apprehension of pltf. cannot be left 
to the jury.— HILL v. YATES (1818), 8 Taunt. 182 ; 
2 Moore, C. P. 80; 129 BK. R. 3538. 

Annotation :-—Refd. Davis v. Russell (1829), 5 Bing. 354. 





825. ——-.| — BROUGHTON v. JACKSON, 
No. 774, ante. 
826. —-~—- On facts found by jury./—A 





plea which professes to justify an assault & 
imprisonment, on the ground that there was reason- 
able & probuble cause to suspect pltf. of felony, 
must state the particular facts which amount 
to reasonable & probable cause. The truth of the 
facts only is to be ascertained by the jury. Their 
legal result, onthe question of probable cause, is for 
the decision of the ct.—HAayNes v. MERVIS (1826), 
5L. J. O.S. K. B. 47, 

827. - --— ~---—.] Upon a plea of justifica- 
tion to an action for false imprisonment, the jury 
are to find what facts are proved, & the question 
of reasonable & probable cause on those facts is 
to be determined by the judge.—WEST v. BAXEN- 
DALE (1850), 9 C. B. 141; 191. 5.0. P. 14935 14 


L. T. O. S. 3763; 137 BK. R. 846. 
Annotations : ~Refd. Jones v. Willlamson (1858), 32 L. T. 





O. 8. 317. Mentd. Hermann v. Seneschal (1862), 13 
Cc. B. N.S. 392 
828. - — -—.]—In an action for false 





imprisonment, the question of reasonable & 








Custody of children.] — See Invants, Vol. probable cause is one of law for the judge to decide, 
XXVITI., pp. 256-274. & not for the jury.—ITAILES v. MARKS (1861), 7 
PART IV. SECT. 2, SUB-SECT. 4.—I. p. .frrest under Vagrant et & u. .J— HazELTON vt. POTTER 

n. Joint liability of municipal conviction complete ansucr to achon— (1907), 5 C. L. R. 445.—AUS. 
officer & corporation.}—A municipal Conviction remaining —unreserved.|— a. --Witr ». KAIN, [1921] 
officer llegally issuing & warrant under ARMSTRONG v, FULLER (1866), 5 8S, A. 8. R. 339.—AUS. 
which a delinquen ratepayer was N.S. W. 8. C. RR. (L.) 269.—AUS. — DORLOFF tv. BROWNING 


arrested was held guilty of trespass, & 
on tho application of the maxim 
fe superior the meunlclpelty was 
hold liable in damages.—MCSORLEY v. 
St. JOHN Corpn. (N. B.) (1882), 6 
8. OC. R. 531.—CAN, 

0. Municipal corporation — Arrest 
by constable appointed by police com- 
missioners —- Constable paid by cor- 
boration.}—The charter of the dofts. 
provided for the appointment of a 
Police force, the members to bo 
appointed by, & hold office during the 
pa of, a board of police comrs. 

efts. provided the pay ofthemen. A 
member of the force arrested pltf. for 
an alleged breach of a byo-law of the 
defta, In an action for assault & false 
iprisonment :-—Held : defts. were not 
liable.—WisHaRT v. BRANDON CITY 
can (1887), 4 Man. L. R. 4538.— 


r. Whether 


ustified fn 
(1875), 1 V. 
t. Reasonable 
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8231. Onus of proof on defendant.}— 
lh v. BARTON (1848), 1 Legge, 445. 


q. Sufficiency of ansucr to plea.) — 
In an action for false imprisonment, 
defts. justified under a writ of capins 
issued under a judge's order. 
replied that that order & all subsequent 
Proceedings had been set aside by an 
order of the same judge :—Jfeld ; on 
demurrer, to afford no answer to the 
plea.—-WESTON v. COLLINGWOOD GAS 
Co. (1870), 1 V. It. (Law) 98.—AUS. 


allowed.}—Trespass by unlawful im- 
naonment is undivided & cannot bo 


A reasonable suspicion that a person 
has in a foreign country or in another 
part of the British Dominions commnitted 
an offence which if committed in Victoria 
would be a felony does not justify a 
constable in arresting such person in 
Victoria without a warrant & is there- 
fore not a defence to an action by such 

erson against constable for false 
mprisunment.—BROwN 
US. (1905), 2 C. L. R. 837. —AUS. 


(1921), 17 Tas. L. R. 35.—AUS. 
Cc. —-—.]—- PATTERSON _ BV. 
(1876), 38 U. C. R. 642.— CAN. 
d. ——~. /-WARD__ v. OQUTHOUSH 
READ (1882), 22 N. B. R. 220.—CAN. 


ScoTr 


Pitt. & 


e. ——.]— SINCLAIR. v.  RUDDELL 

(1906), 16 Man. L. R. 53.—CAN 
.——.J— Wan Kir v. CALGARY 
Corpn. (1914), 28 W. L. R. 747; 19 
justification in part VD. L. R. 378; 23 Can. Crim. Cas, 325. 

—CAN. 
g. ——.]— WintramMs ~~ LAING 
pan -RAY_v. MCMACKIN (1923), 55 O. L. R. 26.—CAN 

- R. (1s.) 274.— AUS. h. —~.]——LeBranc v. PETRO- 
& probable cause.|}— pois, [19%5) 2 D. L. R. @19; 58 


N. 8. R. 109.—CAN. 

k ——.}+—HaARVEY v. MAYNE (1872), 
I. R. 6 oO. L. 417.-—IR. 

l. ——.J]— CAHILL v. FSTZGIBBON 
(1885), 16 L. RR. Ir. 371.—IR. 

aa. .}— Knowledge by @ police 
constable that a warrant has been 
jesued by a duly authorised magistrate 
for the arrest of a particular person for 
felony constitutes a eufficient ground 
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Sect. 2.—False or illegal imprisonment: Sub-sect. 5.] 


H.& N. 56; 30]. J. Ex. 889; 41. 7. 805; 25 
J.P. 808; 7 Jur. N.S. 851.3; 9 W. R. 8083 158 
it, R. 391. 

ANTON :—Mentd. R. v. Turberficld (1861), 34 L. J. M,C. 


829. .]|—It is a rule of law that 
the jury must find the facts on which the question 
of reasonable & probable cause depends, but 
that the judge must then determine whether the 
facts found do constitute reasonable & probable 
cause. No definite rule can be laid down for the 
exercise of the judge’s judgment. It is desirable 
that reasonable & probable cause should be an 
inference of fact for determination by the jury 
rather than by the judge. 

i. was the owner of a rifle, which was left in the 
care of his coachman If. The rifle had been seen 
& admired by FP. who said he wished he had one 
like it. It was stolen. JI. told that fact to 1. 
his master, & at the same time informed him that 
R., the coachman of a near neighbour, said he 
had seen it in a barn belonging to P.’s father, & 
P. hearing of this statement, denied it, & offered to 
take H. & R. to the barn & show them the gun he 
had there; that he did take them to the barn & 
showed them a gun, which was not I..’s gun, & 
that KR. said that was not the gun he had previously 
seen in the barn. 1.. caused P. to be apprehended 
for felony. VP. was tried & acquitted, & brought 
an action for a malicious prosecution. Whether 
L. saw R. before, or only after, the apprehension, 
was a matter of contradictory evidence at the trial. 
The jury found that, he had not seen R. before 
ordering T.’s apprehension. The judge directed 
the jury that that being so, he considered L. to 
have acted on hearsay evidence alone, & therefore 
without reasonable & probable cause, & conse- 
quently that Il. was entitled to the verdict :— 
Held: this was a misdirection, & there must be a 
new trial.—LISTER v. PERRYMAN (1870), J R. 4 
We. L. 621; 39 7. J. Bx. 177; 23 1. T. 2695; 35 
J,P.4; 19 W. R. 9, H. L. 3 revsg. S. C. sub nom. 





ee 





TRESPASS. 


PERRYMAN v. LISTER (1868), L. R. 8 Exch. 197, 
Kx. Ch. 

Annoians: — Distd. King v. Heudereon, LESORt, A. C. 720. 
Brooks v. Blain (1869), 39 I ay 1; Walker 

°s. On Ity., Smith v. same (1870), L a Cc. P. 640; 
King ». Chamberlain (1871), 40 L. J.C. ro S13 : : Shrosbery 
», Osmaston mee) 37 lL. T. 792: Hicks v. Faulkner 
ceed 46 L. T. 127; Abrath v. N. HK. Ry. (1883), 49 

. 618; Quar tz, Hill Consolidated Gold Mining Co. v 
one (1884), 50 L. T. 2743: Loog, R. v. Nahmaschinen 
Fabrik Act. & Riese (1888), 47. UL. BR. 268; Lea v. Char- 
mseen (1889), 61 L. T. 222; Brown »v. Hawkes, [1891] 
Bradshaw v. Goodwin (1894), 10 iv L. R 





2 Q. B. 718: 
491. 
830. ---—.]—I1, is a question for the judge 


to decide as to the ‘‘ reasonableness of a pawn- 
broker’s suspicion,’ under Pawnbrokers Act, 
1872 (c. 93), 8. 34, which enables a pawnbroker to 
give into custody a person offering in pawn an 
article which the pawnbroker ‘ reasonably sus- 
pects”? has been stolen; & in an action for false 
imprisonment against the pawnbroker, before 
pitf. can recover, he must show an absence of 
reasonable suspicion on the part of the pawn- 
broker. 

A notice had been circulated by the police, 
describing several articles which had been stolen, 
& amongst then were two articles described as a 
‘“ gold horseshoe pin, set with seven diamonds, 
massive,” & a ‘‘ gent’s gold ring, set with three 
diamonds.” This notice had been sent to deft., 
who was a pawnbroker. Some days after, pltf., 
a man of good character, entered deft.’s shop & 
offered to pawn a gold horseshoe pin, set with seven 
diamonds, & a gold diamond ring. Deft., after 
referring to the notice, asked pltf. if he was a dealer ; 
pitf.said he wasnot. Te then asked him where he 
got the articles, & he replied from a Mr. N. for the 
purpose of pawning, giving at the time Mr. N.’s 
address & his own name & address, which state- 
ments were correct. Deft., believing that the 
pin offered by pltf. was the stolen pin, sent for a 
constable, & gave pltf. into custody. In an action 
for false imprisonment against the pawnbroker :— 
Held: the question of the ‘‘ reasonableness of the 
pawnbrokcr’s suspicion’ was a question for the 


of reasonable suspicion that a felony 
has been committed by such person, so 
as to authorise such constable to 
arrest him.—-CREAG Vv. GAMBLE (1888), 
24 L. R. Ir. 458.—IR. 

n. -~——.]}-~Althougb it is the duty 
of a police officer to take all reasonable 
stops to prevent a breach of the peace, 
including, where the circumstances 
demand it, the arrest & detention of an 
innocent person, such arrest & deten- 
tion is undertaken at tho peril of tho 
officer responsible, & it is no defence 
to an action for false imprisonment, at 
the instance of an innocent person so 
arrested & detained, that the offlcer 
bond fide belicved him to be in danger 
at the hands of wrongdoers & accord- 
jngly detained him for his own protec- 
tion.— CONNORS v. PEARSON, M‘SLAUGH- 
LIN v. SCOTT, [1921] 2 1. It. 51.—IR. 


»}-—-STRANG v. STRANG (1849), 
11] Dunl. (Ot. of Sess.) 378; 21 Sc. Jur. 


108.—SCOT. 

p. Matter of degree.) — The 
question of malice & want of probable 
cause is always one of degreo, & the 
more eminently so where it is a matter 
connected with the evidence, & only 
coming out in the course of trial._— 
anon v. GREEN (1853), 1 W. R. 340.— 


q. ——.)— SHIELDS v. SHEA 
[1913] 8. C. 1012; 650 Sc. L. R. 7947 
[1913] 28. L. T. 68.—SCOT 
r. -)~—In an saris against o 

constable for malicious arrest, it ar: 
peared that he arrested ptf. upon 
nformation supplied by the owner of 
a& coat which had been stolen from 








along a roadside, & which he had found 
in the possession of pltf. shortly after- 
wards :—Held: deft. having acted 
bond fide upon eredible information 
supplied to him by others which would 
justify a conviction of pltf. for theft 
was protected from liability — J FssoNn 
v. aes (1898), 10 A. C. 200; 3 
C. T. R. 248.—S. AF. 

t. Plea of justification under civil 
process.|-——SMITH v COTTON Oran 27 
8. hk. N.S.W.41; 44N.8. W. W.N. 
89.—AUS. 

a. -J—In_ trespass for false 
imprisonment @ plea justifying under 
Waianae of an inforior ct., which had 
econ set aside for irregularity on the 
terms of no action being brought, 
cannot be sustained.—FERR1S v. DYER 
eo DONA (1835), 4 O. S. 182.— 








Arrest set aside—Writ atill 
in force.}—JAMES v. ELLIS (1854), 11 
U. C. R. 449.—CAN. 


CG. -}~-The present pit. had been 
arrested under a writ capias & 
brought before a iiaglatrate who 
decided that the captas & service wero 
void, & that therefore he had no 
jurisdiction in the matter. ‘This action 
was then brought inst the le 
deft. for false imprisonment :—Held : 
the present deft. was not precluded, in 
this action, from showing that the 
captas & service were not ee 
IRWIN v. LAWSON (1901), 40 N.S. R. 
alt .-—CAN. 

. ———~.}]—MuRRAY v. BYRNE (1856), 
6 i C. L. R. 576; affd. (1857), 10 Ir. 
Jur. 54.—IR. 





e. Pleading in actions against con- 
stubles.}—To a plea of ‘ aon assault 
demesne,’’ a replication that deft. 
cominitted a broach of the peace, & 
that pitf. being a constable, & having 
view thereof, arrested him, is a good 
aaa —FiIno v. Woov (1837), 4 
O. 8. 558.— CAN, 

: -]—-Deft. in trespass for false 
imprisonment cannot urge that he 
arrested as a constable, & that the 
action was brought in a wrong county, 
if he has omitted to insert in the margin 
of his plea, ‘‘ by statute,” unless the 
ct. Can say, 1 on the facts proved at 
the closo of pltf.’s caso, that deft. was 
acting as constable.—-BROWN v. SITEA 
(1848), 5 U. C. R. 141.—CAN. 


g. Arrest under Act subsequenily dis- 
allowed.|—-Where an Act passed by 
the Provincial Legislature was subsae- 
quently disallowed, but while in force 
pltf. had been convicted under it by 
defts., & a warrant was properly issued 
by defts. for his arrest & imprison - 
mont, which, however, was not 
executed until after the disallowance 
of the Act was published in tho 
Gazette :—Held: as the conviction & 
warrant were logal, defts. could not be 
considered as trospassers.—CLAPP Vv. 


h. Replication to plea of Justification.) 
—It is a good count in trespass 
against a justice on motion in arrest 
of judgment, that he with force & 
arms issued his warrant, waa 
he caused pltf. to be ‘wrongfull 
imprisoned without an Peaaenable 
cause, until pltf. gave his note to A. 
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judge & not for the jury, & there must be some 
evidence of the absence of reasonable suspicion, 
& as there was no such evidence in the present 
case deft. was not liable.---ITowaAnD 1. CLARKE 
(1888), 20 Q. B.D. 558; 58 L. T. 401; 52.0. 2. 
3103; 4 T. 1. BR. 261, D.C. 

AnnCtatnn :—Consd. Carter v. Kimbell (1894), 10 T. L. RR. 

ary # 


831. Question for jury.|}—Where a party 
has given another in charge for felony to a 
constable, the question whether he did so bond fide, 
& without malice, & that as to whether the con- 
stable acted through him, are questions for the 
jury.— PEATE v. UTTERTON & MACARTHY (1838), 
2J.P. 694; 2 Jur. 919. 

832. -| — In trespass for false 
imprisonment pltf.’s wife was given in charge & 
taken before a magistrate by deft., for doing 
malicious injury to a house, of which pltf., who was 
then in prison, was tenant to deft., & who alleged 
that he had acted under Malicious Injury to Pro- 
perty Act, 1827 (c. 30), ss. 24, 28, & was entitled 
to notice of action under sect. 41. The judge 
thought pltf.’s wife had a right, her husband being 
then the tenant of the house, to do the act com- 
plained of, & deft. was not withinthe Act: J//leld: 
the judge should have asked the jury whether 
deft. acted bond fide, or believed he was doing so, 
& on their answering in the aflirmative, nonsuited 
pltf. for want of notice.—HoRrn v. THORNBOROUGHI 
(1849), 3 Exch. 846; 6 Dow. & IL. 651; 18 
J.J. Ex. 349; 1381. T. 0.8. 166; 187. P. 446; 
154 EK. R. 1087. 
alias :—Distd. Parker v. Pinner & Burdon (1819), 


tT. 0.8. 451. Consd. Booth r. Clive (1851), 10 GC. B. 
827; Read v. Coker (1853), 13 C. B. 850. 


833. |—It is the duty of a judge to 
tell the jury what allegations in a plea setting up 
the defence of reasonable & probable cause are 
sufficient to constitute such defence; & where 
evidence has been given in proof of allegations 
sufficient to constitute a good plea, but no evidence 
has been given in proof of other allegations in the 
plea, the case should be left to the jury upon those 
allegations in the plea of which evidence has been 
given, & which are by themsclves sufficient to 
make a good plea.—JONES v. WILLIAMSON (1859), 
321. T. O.S. 317; 23 J.P. 182. 

















to obtain his discharge.—BRENVAN 
», HaTRLik (1841), 6 O. S. 308%.— CAN. 


k. -—~ .J- Where doft. justified 
under a bailable writ, & pltf. replied 
that the arrest was set aside, without 
stating upon what grounds & without 


stable to claim 
24 Geo. 3, ¢c. 


q. Arrest 


against the justice to entitle the con- 

an acquittal under 
44, 8. 6.- 
CORNWALL, STOVER & StRoUN (1849), 
fU.C.R. 168. CA 
of married 


N. C5 
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834. ——— Necessity to state circumstances in 
defence.|——A plea justifying an arrest by a private 
person, on suspicion of felony, must show the 
circumstances, from which the ct. may judge, 
whether the suspicion were reasonable. 

Action of false imprisonment, defts. pleaded 
that before the time when, etc., certain persons 
unknown had forged receipts on certain forged 
dividend warrants, & received the money pur- 
porting to be due in respect thereof in bank notes 
of the Bank of England, amongst which was a 
note for £100, which was afterwards exchanged 
there for other notes, & amongst them one for £10, 
the date & number of which was afterwards 
altered ; that afterwards, & a little before the time 
when, etc., pltf. was suspiciously possessed of the 
altered note, & did, in a suspicious manner, dis- 
pose of the same to one A. B., & after, & before 
the time when, etc., in a suspicious manner 
departed & left England & went to Scotland, & 
there continued ; whereupon defts. had reasonable 
cause to suspect, & did suspect, that pltf. had 
forged the said receipts, whereupon defts. gently 
laid their hands on pltf., & carried to & detained 
in a gaol in Scotland, in order that he might be 
conveyed, by a warrant to be issued by a justice 
of the county of Middlesex, to be dealt with 
according to law :—Held : this plea was too general 
on demurrer ; for it is necessary to show in plead- 
ing the causes of suspicion in certainty, in order 
that the ct. may judge of their reasonableness, 
& using the term suspicious will not aid what is 
necessary to be averred. MURE v. KAYE (1811), 
4 Taunt. 34; 128 E. R. 239. 


Annotations :-—Refd. Panton v. Williams (1841), 2 Q. B. 
1b Mentd. M‘lcod v. Schultze (1844), 13 L. J. Ex. 


835. -—— —-——.] ~ M‘Curpnay v. Driscony, No. 
B85, ante. 

836. ——  -——.] — In trespass for false 
imprisonment, deft., under the plea of ‘ not 


guilty ’? may give in evidence the excuse, if it 
merely goes in mitigation of damages, though he 
cannot do so without a special plea, if it amounts 
to a justification.—Linrorp v. LAKE (1858), 
311. & N. 276; 270. J. Ex. 384; 311. T. OWS. 
120; 6W. RR. 515; 157 E. Wl. 475. 


u. Sufficuncy of notice of aclion.)— 
In an action brought by busband & 
wife for the imprisonment of the wife, 
the notice of action was signed ‘ J. G. 
attorney for the said Priscilla 
Gabbles *? (the wife): —Held: insuffi- 
cient, a it ought to have been signed on 


KALAR *. 


woman for 


averring that the arrest 50 set aside was 
the same arrest under which deft. 
justified :—Held: replication bad.— 
MoONFORION v. MONFORTON & RABY 
(1848), 4 U. C. I. 338.— CAN. 
HARDIN abies Gn 3B laa aera 
GQ A . Bm. , 
m. ———.]) -—— STILES v. BREWSTER 
(1859), 9 N. B. R. (4 All.) 414.—CAN. 
_n. Justification by sheriffs may be 
given under general issue.]}—The sheriff, 
when sucd in trespass for having 
arrested deft. under a warrant issued 
by the justices of tho peaco sitting 
in quarter sessions, may givo this 
justification in ovidence under the 
general issue.—FRASER v. DICKSON 
(1848), 5 U. CG. R. 231.—CAN. 
0. Declaration alleging arresting, 
bruising &: beating—Whether justifica- 
of arrest sufficient.|}-——-BRAMER 2. 
DARLING (1848), 4 U. CG. R. 211.—CAN. 
Pp. Admission of constable.) — The 
admission by a constable, sued in 
trespass with two justices, that a paper 
produced at the trial was a copy of the 
warrant under which he committed the 
trespass, is not sufficient evidence as 


dcbt.]--A immarried woman living on 
terms of separation from her husband, 
who was in Europe, was arrested for 
debt. It was not shown that the 
creditor had any knowledge of her 
having «a husband _ living ‘-—Held: 
although the wife might be entitled to 
her discharge on application, such 
arrest would not support an action of 
trespass.—RENNEKT vr. Woops (1853), 
11 U. C. R. 20.—CAN. 

r. Attachment for contempt.jJ—Defts. 
justified under an attachment for 
contempt against pltf., to which pl(f. 
replicd that the rule on which the 
attachment issued was irregular, WX 
that the ct. afterwards, by rule, ordered 
that it & the rule on which it issued, 
& the arrest of plitf. thereon, sbould 
be set aside, as having been obtained 
exp.:—Held: replication good, for 
that the attachment being sect aside for 
irregularity was displaced ab_ initio, 
& afforded no protection to defts.— 
REID v. JONES & CAHILL (1855), 4 C. P. 

t. Attorney suing out order reguiar 
on its face-—Not sufficient justification. ] 
—PONTON v. BULLEN (1861), 2 Kk. & A. 
379,.—CAN. 


hehalf of the husband.~ GABBLES 7. 
DouGcias (1861), 11 N. B. RR. (6 All.) 
35.--CAN, 

a. Sufficiency of evidence to connect 
all defendants with trespass.|-—CAMP- 
BULL t. MCDONELL (1868), 27 U. C. ih. 
313.—CAN. 

b. Detainer on valid process after an 
‘legal arrest,)—E.c p. MCMANUS (18914), 
32 N. 3. R. 481.—CAN. 


c. Warrant in prescribed form.) — 
Warrant following prescribed form 
justifies officer who executes it even 
though bad in fuct or quashed or set 
aside.—HURLBERT v. SLRETH (1895), 
27 N.S. KR. 15 R. & G.) 3753 reved. 
25.8. C. R. 620.—CAN, 


d. Justice's order justifying removal 
of solicitor from court—Second removal 
from court—Justice’s order for first re- 
moval only.J—BULMER v, O’SULLIVAN 
(1896), 28 N. S. R. (16 HK. & G.) 406. 

N. 


e. Kxecution issued out of magistrate’s 
court.}—An execution issued out of a 
magistrate’s ct. on a& judgment by 
default, against an infant on his pro- 
missory note is a good answer to an 


458 
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6, 6 & fie A.] 

837. Arrest on illegal warrant—Justification by 
legal warrant.|—Suppose one has a legal & an 
illegal warrant & arrests by virtue of the illegal 
warrant yet he may justify by virtue of the legal 
one for it is not what he declares but the authority 
which he has in his justification (ort, C.J.).— 
GRENVILLE 7. COLLEGE OF PirysIcIANs (1700), as 
reported in 12 Mod. Rep. 386; &8 E. R. 1398 ; 
Pa nom. GROENVELT v. BURWELD, 1 Com. 76; 


1 Ld. Raym. 454. 
Annotations :— Apld. Crowther v. Ramsbottom (1798), 7 

Term Rep. 654. Consd. Lucas v. Nockells (1833), 10 

Bing. 157; Baillie v. Kell (1838), 4 Bing. N. C. 638; 

Hooper v. Lave (1857), 6 H. L. Cas. 443. Refd. Hideway 
v. Hungerford Market Co. a) 4 Nev. & M. K. B. 
797: R.w. Thomas (1838), 8 Ad. & El. 183; Phillips v. 
Whitsed (1860), 2 K. & EK. 804; MR. v. Saddlers’ Co. (1 oy 
10 H. L. Cas. 404; Grimwood v. Mosa (1872), L. RR. 
C. P. 360; Serjeant v. Nash (2908), 89 L. T.112. Mentd. 
HK. vw Dublin (Dean & Chapter) (1722), 1 Stra. 536; KR. 
v. Scarborough Bailiffa (1728), 1 Barn. K. B. 113; R. 
v. Despard (1798), 7 Term Rep. 736; Brittain v. Kinnaird 
1819), 1 Brod. & Bing. 482: Scott v. Bye (1824), 2 Bing. 
44; Basten v. Carew (1825), 3 B. & C. 649; Garnett v. 
Ferrand (1827), 6 B. & C. 611; Bristol Poor Governors 
v. Wait (1834), 1 Ad. & El. 264; Lindsay v. Leigh (1848), 
12 Jur. 286; QR. v. Hallett (1851), 3 Car. & Kir. 130; 
Ebon v. Neville hee 10 . R. 6; Kemp v. Nevillo 
1861), 10 u B. N. 8. 523; Wildes v. Russell (1866), 
»-R.1C. P. 722; KR. v. Nicholson, etc., R. v. Greenhalgh, 

etc., Fc p. Bamber (1899), 81 L. T. 257. 

838. Evidence in support-—-Statement of magis- 
trate on previous proceedings.]—On the trial of an 
action for assault & false imprisonment, on a 
charge of felony, if pltf.’s counsel ask his witness 
what was said by deft. when the parties were 
before the magistrate, deft.’s counsel may ask, on 
cross-examination, what was said by _ the 
magistrate. 

Where a plea of justification in such a case states 
that the pltf. committed the felony, the jury must 
try that question in the same way as if they were 
sitting in the criminal ct. trying pltf. for the offence 
itself ; & if a witness, who admits that he stole 
similar property at the same time, be called 
to sustain the plea, though he is not exactly in the 
situation of an accomplice, yet it seems that his 
testimony ought to receive some confirmation.— 
RICHARDS v. TURNER (1840), Car. & M. 414, N. P. 

839. - Character of plaintiff.]—-In trespass 
for false imprisonment of a criminal charge, 
deft. cannot cross-examine as to the bad character 
of pltf., nor as to previous charges made against 





action for false imprisonment under tho 
execution.—McQaw v. Frax (1908), 38 
N.B. R. 354; 4 E. L. TR. 512.—CAN. 


f. Plaintiff keencr of bawdy house.} 
—-Horper v. CLARK (1913), 10 EL. RR. 
305; 40 N. B. R. 568.—CAN. 


g. Justification not sustained by eri- 
dence.}—In an action for false im- 
Prsennents deft. pleaded a justifica- 

fon, which was not sustained by tho 
evidence :—Held : notwithstanding the 
rule, that what might have amounted 
to a justification, if pleaded, cannot, if 
not pleaded, be relied on in mi tion 
of damages, the jJudgo may tell the 
jury that the deft. might have justified 
M another plea, if he thinks the cause 
of public morals requires such a 
declaration.—SHIELDS v. BOLTON 
(1841), Arm. M. & O, 235.—IR. 

h. Justification as _ magistrate.J—A. 
& B. were charged jointly & in 
one count with assault, battery, & 
imprisonment of deft. <A. pisedee & 
justification as a justice of the peace. 
Trespasses, including an assault, bat- 
tery, & imprisonment, were proved to 
have been done by A. & B. jointly, & 
afterwards on the same day another 
imprisonment, but withont an actual 
battery, done by A. alone, to which last 


on a_ criminal 
defendex :—Zield : 


the arrest ; nor wo 


tho Justification alone applied :— Held : 
no new assignment by pitf. was neces- 
sary, & tho judge was right in tolling 
the jury to confine their attention to 
the joint trospass onlv.—KRARNLY v. 
TOTYENHAM (1867), 15 W. R, 1020.—IR. 

k. Commission to inquire into causes 
of wreck. |—ELiA8 v. O’BRIEN & GRIEVE 
(1859), 4 Nfld. L. R. 380.—NFLD. 

1. Necessity for averment of want 
of probable cause.}—In an action of oO. .J]— Where a party is im- 
damages against a 
wrongous apprehension by t. 
charge preferred by 
it is necossary for 
pursuer to aver malice, & want of 
probable cause.—-CALLENDAR v. MIL- 
LIGAN (1849), 11 Dunl. (Ct. of Sess.) 
1174; 21 So. Jur. 463.—S8SCOT. 


PART IV. SECT. 2, SUB-SECT. 6. 


m. Indictment for nerju 
for false imprisonment.j— 
swore that he was arrested on a 
Sunday, & the bailiffs swore that it 
was on a Monday, the ct. refused sum- 
marily, to decide upon the legality of 


discharge him, but would leave him 
to his remedy at law, either b 
ment for perjury of the bailiffs, or by 
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BTN. Pens BUTCHER (1841), 2 Mood, & R. 

840. ——— Previous charges against 
DOWNING v. Butorpr, No. 839, ante. 

841. Justification of act done by servant—Must 
allege authority.|—In assault & @ imprison- 
ment, a plea showing the grievance to have been 
committed by deft.’s servant, & justifying his act 
without showing authority from deft., is bad.— 
Evans v. Lunn (1843), 2 L. T. O. S. 147. 

Justification by sheriff or balliff.]—See Sub-sect. 
4, ('. (c), ante. 


prisoner.) — 


Sun-sEcT. 6.—REMEDIES. 


842. Use of reasonable force to obtain release.| 
—QOn a declaration for false imprisonment on a 
charge of felony, an amendment substituting a 
charge of assault, refused. <A. seized the bridle of 
the horse on which B. was riding :—Held: B. 
after a request to desist, was justified in striking 
A. with his riding whip, using no more force than 
was necessary to obtain his release.—ROWE v. 
HAWKINS (1858), 1 F. & F. 91. 

843. Prosecution.] —Mere false imprisonment 
without any belief of the existence of any legal 
authority, though no actual assault or battery 
took place, is an indictable offence.—R. v. LIns- 
BERG & LETES (1905), 69 J. P. 107. 

Habeas corpus.]|——Sce Crown Practice, Vol. 
XVI., pp. 248-276. 


SuB-SEcT. 7.—DAMAGES. 
A. In General. 


844, Imprisonment of trespasser—Necessity for 
proof of damage—No presumption of damage by 
jury.|—BUTLER v. TURLEY, No. 759, ante. 

845. Costs necessary to restore plaintiff to 
status quo—Cost actually paid.]|—A., having been 
illegally arrested on mesne process, applied to the 
ct. to he discharged. The rule was referred to a 
Judge at chambers, who ordered him to be dis- 
charged, & would have given him the costs of the 
rule if he would have undertaken to bring no 
action; but, as he refused to give such under- 
taking, nothing was ordered as to costs. 

In an action of trespass & false imprisonment 
brought by A. for the arrest :-—-Held: (1) he was 


an action for false imprisonment.— 
WHITE v. RuRROW, Rowe, 431.—IR. 
n. Compensation.]—The ot. will not 
allow a person to bring an action 
at law for damages for an improper 
arrest, under an attachment, but will 
rofer It to the master to inquire what 
compensation he ought to receive.— 
ieee ea v. BLAKE (1824), 1 Hog. 





TIVAte party for 
e 


Properly arrested under an attach- 
olice ‘t) 


ment, may apply to the ct. for 
compensation for the arrest, but he 
be restrained from proceeding at 
jaw.—Hypr v. Hotmrs (1825), 2 
Mol. 373.—IR. 
p.- Dumages.|—RADEMEYER v. VAN 
DER MERWE eo 12 8. C. 450; 5 
C. T. lt. 475.-—S. A e 


PART IV. SECT. 2, SUB-SEOT. 7.—A. 


q. All costs of defence.J—Deft. was 
a coroner & unlawtully committed pltf. 
to gaol on a charge of arson, acting on 
the expression of opinion of a jury, at 
an inquest on a case of fire, holden 
under 24 Vict. No. 10. Pitf. was 
afterwards tried & acquitted. In an 
action for false imprisonment :—Held ;: 
pltf. could not recover as damages the 


or actton 
hen deft. 


d they, on motion, 
indict- 


Part [V.—TRESPASS TO THE PERSON. 


entitled to recover those costs as special damage if 
properly laid in his declaration ; (2) as the declara- 
tion only seg a that he had been forced & 
obliged to pay & had paid C., he could not recover 
the whole of the bill of costs of his attorney which 
he had not paid, though he was liable to pay them ; 
but he might recover so much of tho bill of costs as 
consisted of money actually paid by the attorney, 
as that might be considered as money paid by him 
through his agent. 

Semble: under an averment that he had been 
forced & obliged to, & had become liable, etc., he 
might have recovered damages for such liability.— 
PritcHeT v. BOEVEY (1833), 1 Cr. & M. 775; 
3 Tyr. 949; 21. J. Hx. 251. 
sist coe to (2) Refd. Richardson vy. Chasen (1847), 





846. ———- Costs for which plaintiff liable.) — 
PRITCHET v. BOEVEY, No. 845, wte. 
847, Costs of returning home.) — 


(1) Where a party has been convicted summarily 
by justices under 9 Geo. 4, c. 69, & committed to 
prison, under an illegal warrant, he is entitled to 
recover the costs of procuring his discharge by 
writ of habeas corpus as special damage in an 
action of trespass ayainst such justices. 

(2) Where a party has been illegally imprisoned, 
he is entitled to recover as damages all costs 
reasonably necessary to reinstate him in his status 
quo ante bellum. Where, therefore, he obtains his 
discharge under a writ of habeas corpus in London, 
he can recover the costs of returning home. — 
RLETCHER v. CALTHROP (1845), 1 New Sess. (Cas. 
529; 5 L. T. O. S. 482; 9 J. P. 2493 previous 
proceedings, 6 Q. B. 880. 

848. Costs of quashing coroner’s inquisi- 
tion.|— Deft., by a warrant of commitment on a 
coroner’s inquisition held without jurisdiction, 
caused pltf. to be imprisoned. Pitf. was bailed & 
afterwards, while on bail, procured the inquisition 
to be quashed :—Held: in an action for such false 
imprisonment, pltf. was entitled, under an allega- 
tion that he had incurred expense in procuring his 
discharge from custody, to recover damages for 
the expense of quashing the inquisition.—FoxaLL 
v1. BARNETT (1853), 2 BK. & B. 928; 20. L. R. 273 ; 
22 L. T. O. 8.100; 2 W. R. 61; 118 BE. R. 1014, 

849. Imprisonment on ship—Expenses of tran- 
shipment—& passage in another ship.]—-In an 
action for false imprisoninent on board a ship pltf, 
cannot recover as special damages the expense he 
incurred in leaving the ship & taking his passage 
on board another unless the injury continued to 
the moment of his transhipment.—RBoycxr  »v, 
oo (1807), 1 Camp. 58; 170 EK. KR. 875, 








Annotations :—Refd. Hodgkinson v. Fornie (1857), 2 C. B. 
N. 8.415; Hoey v. Felton (1861), 11 C. B. N. 8. 142. 
Mentd. Henry v. Goldney (1846), 7 L. T. O. 8. 211. 


costs he had incurred in defending 
himsolf at the trial.—CrurrereLL v. 
THOMSON (1869), 8 N. S. W. 8. C. R. 
(I..) 219.— AUS. 





Yr. -J—Gunn . Cox (1879) 
It. & CO. 628: 38.0.2. 230 CAN 


t. Three cents damage according to 
statute.|— Action against a magistrate 
for wrongful arrest & Shee ween 
upon a conviction for selling liquors 
without license. The first count was 
in trespass, the second in case. At 
the trial the offence of which pitt. 
was convicted was fully proved. — 
Held: on either count the damages 
must be reduced to three cents, under 
C.8.U.C, 6. 126, s. 17, as pitt. was 

roved “ guilty of the offence of which 
© was convicted,” & this applies as v 
well to trespass as to case. HAACKE 
v. ADAMSON (1864),14 C. P. 201.—CAN. 422. -CAN 


2 


MACHELL & 


a. Twopence damages.|—In_ trerpass 
against justices of the peace for falsc 
imprisonment, it appeared that pltt., 
having committed an assault, was 
convicted by defts. under 1 
Stat. c. 159, 8. 27, & fined £8 & in 
default of payment sentenced to a 
month’s imprisonment, & that, having 
refused to pay the fine, he hud been —CA 
imprisoned for a month :—Held: ask 
the imprisonment did not exceed that 
assigned by the Act for the offence, pltf. 
was only ontitlod to recover twoponce 
damages unde1 1 Rev. Stat. cap. 126, 
8. 11, though the fine was greater than 
the justices had power to imposo by 
the Act.—Davis v. RAYMOND (1865), 
1l N. BRB. R. (6 All.) eee 

b. Hremplary damages.] — CLISSOLD 
i 8 MosELy (1865), 25 
U. GC. R. 80; affd. (1868), 26 U. C. R. 
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850. Damages for imprisonment after remand.) 
A. caused B. to be taken into custody on suspi- 
cion of felony, & taken before a magistrate, who 
remanded B. for two days, & then discharged 
him :-—Semble : B., on a declaration for false 
imprisonment, in the usual form, cannot recover 
for the two days’ imprisonment after the remand. 
Qu.: whether he could do so if it were stated as 
special damage.—HouLtum v. LOTUN (1834), 6 
C. & P. 726; 172 KB. R. 1487, N. P. 


Annotation :—Refd. Lock v. Ashton (1848), 12 Q. B. 871. 


851. Costs of proceedings on habeas corpus.) — 
FLETCHER v. CALTHROP, No. 847, ante. 

852. Damages for joint trespass——Assessed on 
whole injury sustaitned—lIrrespective of degree of 
guilt of each joint trespasser.) — Where two 
persons are jointly sued for false imprisonment, one 
of whom has acted from improper motives, the 
damages ought not to be assessed with reference to 
the act & motives of the most guilty, or the most 
innocent party, but the true criterion of damage 
is the whole injury which pltf. has sustained from 
the joint act of trespass.—CLARK wv. NEWSAM 
(1847), 1 Exeh. 181; 5 Ry. & Can. Cas. 69; 16 
L. J, Ex. 296; 9 L. T. O. S. 199; 115. P. 840; 
154 BK. R. 55. 

Annotations :—Mentd. R. v. Wost (1847), 2 Car. & Kir. 

496; Smith v, Streatfield, [1913] 3 K. B. 764. 

853. Sum extorted by wrongful imprisonment.|] 
—A. being indebted in £17 19s. Gd. for poor rate, 
application was made to B. & ©., two justices of 
Sussex, who issued a warrant to levy that sum & 
6s. for costs, making in all £18 5s. 6d. No goods 
being found in Sussex, & A. having removed to 
London, B. & J. issued their warrant reciting the 
former warrant, & the fact that it was impossible 
to levy the ‘said sum”? & commanding L., the 
constable of Sussex, to apprehend A. & take him 
{o Petworth gaol, there to remain, without bail 
or mainprise, till he should pay the said sum. 
This warrant was backed by the Lord Mayor, & 
A. being thereupon taken by I. in London, was 
detained till he paid the sum of £18 5s. 6d. While 
he was in custody the clerk of his attorney re- 
quested a copy of the warrant, & after some demur 
he obtained it. After the discharge of A., the clerk 
served on K. a formal written demand for a copy 
of the warrant which was signed by the attorney 
of A., but no copy was given. Jn an action of 
trespass against B., )., and K. jointly :—Held: 
the damages could not be reduced to the amount 
of the costs merely, but pltf. was entitled to recover 
the rate, which, though a just debt, had been 
extorted from him by illegal means.— CLARK ¥. 
Woops (1848), 2 Exch. 395 ; 3 New Mag. Cas. 30 ; 
3 New Sess. Cas. 213; 17 L. J. M. C. 18935 11 
L. T. O. 8. 225; 12]. P. 480; 154 E. R. 545. 
Annotation :-—Apld. Norton v. Monckton (1895), 43 W. R. 350. 


c. -——.] — BuoYRAU PERSHAD 2. 
ISHAREE (1871), 3 N. W. 313.—IND. 

d. Nominal damages.}] ~-ARMSTRONG 
v. McCAFFREY (1869), 12 N. B. kt. (1 
Han.) 525.—CAN. 

e. .J-- Dowrina v. MCNEILLY 
(1879), 19 N. B. RP. & B.) 42. 

N. 


Rev. 





rt. Arrest before indorsement of war- 
rant——Detentvon after.}—A warrant for 
the arrest of pltf., who had made 
default in paying a fine on conviction 
for an infraction of the liquor license 
law, was sent from an outlying county 
toacity. Before it was indorsed Me 
magistrate in the city pltf. was arres 
there by two of defta., the chief 
constable & a detective, & confined. 
Some hours after the arrest the warrant 
was properly indorsed & the detention 
of pitf. was continued until payment of 
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7,A.& B. Sect. 3.] 
854. 


.] — Pltf. having been arrested by a 
sherifi’s officer under a capias to hold to bail 
against another person, protested that he was not 
the right person ; but in order to obtain his release 
he paid the sum endorsed, etc., & the officer re- 
leased him, under 43 Geo. 3, c. 46, 8s. 2. The 
money having been paid into ct. by the sheriff, 
the usual summons was taken out & served on 
pitf.; but he did not appear, & the money was 
paid to the person at whose suit pltf. had been 
arrested :—Held: pltf{. was not precluded from 
recovering the money from the _ sheriff.—DE 
MESNIL v. DAKIN (1867), L. R. 3 Q. B. 18; 8 
B. & S. 650; 37 1. J. Q. B. 42; sub nom. DAKIN 
7’. DE MrEsnir, 16 W. R. 145. 

855. -|— Pltf. was arrested under a com- 
mittal warrant signed & issued by deft., a justice 
of the peace, for non-payment of a debt made up 
of a certain sum of money alleged to be due from 
plt{. to the local sanitary authority, under an order 
made at quarter sessions, & of the costs awarded : 
—ITeld : such a warrant was altogether bad, & pltf. 
was entitled to recover from deft., as special 
damages, the whole amount so paid by hm to 
obtain his release from gaol.—NortTon v. MONCK- 
TON (1895), 43 W. R. 350; 11 T. L. R. 2423; 39 
Sol. Jo. 286, D.C. 

856. Damages for loss of employment — Failure 
to attend at time for engagement— Failure due to 
physical effect of imprisonment.]—Deft., caused 
pltf. to be apprehended upon an unfounded charge, 
& to be detained from half-past one until two 
o’clock. In support of a claim for special damage 
in an action for false imprisonment, pltf. proved 
that he would have been engaged as a journeyman 
by S., if he had presented himself at the factory 
at two o’clock on the day in question; but that, 
being unwell from the treatment he had received, 
he went home, & did not go tothe factory until the 
next morning, when he found that his intended 
employer had engaged another man:—Held: 
this damage was too remote.— Horry v. FELTON 
(1861), 11 C. B. N.S. 142; 314. J.C. P. 105; 
5 L. T. 354; 8 Jur. N.S. 764; 10 W. R. 78; 142 
BK. ht. 749. 

857. Loss of directors’ fees.| — Pltf. was given 
into the custody of the police by deft. on a charge 
of larceny, & was taken to the police station, where 
deft. signed the charge sheet but went bail for pltf. 
Before the magistrates deft. wished to withdraw 
the charge, but they did not allow this & remanded 
pltf. on bail. At the adjourned hearing the 
magistrates dismissed the charge, the only ground 
being that the proceedings were not bond fide. In 
an action for false imprisonment the jury awarded 
pltf. general damages & a sum of £350, which he 
claimed as special damages for loss of directors’ 
fees on the ground that when his co-directors saw 
that he had been taken into custody charged with 











the fine :—JZeld : 


the only damages 
recovorable by 


pltf. were for the 


warrant.—SOUTHWIOK v. HARE (1894), 
24 O. R. 528.—CAN. 


. Plaintiff stripped & searched by verdict should 


admissible it should have been alleged 
as special damage in the summons, & 
trespass up to the time of backing the ploint, & also on the ground that the 

damages were oxcestive :—Zleld; the 
evidence was rightly admitted, & the 
stand.—DUNPrPHY wv. 


TRESPASS. 


larceny they demanded his resignation from the 
board & he resigned. It was admitted that this 
special damage would flow from malicious prosecu- 
tion. The only claim was, however, for false 
imprisonment :—Held: as the inevitable result 
of the signing of the charge sheet was pltf.’s 
appearance before the magistrates, & as pltf.’s 
co-directors would hear of his arrest before the 
magistrates dealt with the case, it was open to the 
jury to take the view that the special damage flowed 
from the false imprisonment.—CHILDs v. LEWIS 
(1924), 40 T. L. R. 870. 


B. Aggravation and Mitigation of Damages. 

Aggravation & mitigation of damages generally, 
see DAMAGES, Vol. XVITI., pp. 120 et seq. 

858. Aggravation-—— Evidence of malice — Tres- 
pass to goods of plaintiff.|--(1) In an action for 
false imprisonment, where a verdict with £200 
damages was given for one night’s confinement in 
a prison, evidence of a trespass by deft. on the 
goods of pltf., arising out of the same transaction 
committed on the following day, was admitted 
for the purpose of showing that deft. was actuated 
by malice :—Held: to be no ground for granting 
a new trial. 

(2) Deft. having in mitigation of damages, ad- 
duced evidence of the state of accounts between 
himself & the owners of the fund which pltf. was 
removing under an irregular order, at the time of 
his being given into custody, & the jury having 
been told that the fact shown was no mitigation 
of deft.’s conduct, deft.’s witnesses were allowed 
to be cross-examined as to bill transactions be- 
tween deft. & the owners of the fund, for the pur- 
pose of negativing the state of accounts sct up by 
deft., although it was objected that such an 
inquiry could not be gone into unless the bills 
were produced :—Held: to be no ground for 
granting a new trial.—EDGELL v. FRANCTS (1840), 
1 Man. & CU. 222; 1 Scott, N. R. 118; 4 Jur. 366 ; 
133 EH. R. 3143; sub nom. Epai. v. FRANCTS, 
JAMES v. SAME, 9 L. J. C. P. 233. 

859. Persisting in charge-——Plea of felony 
committed by plaintiff —Plea abandoned by counsel.| 
—To an action of trespass for false imprisonment, 
deft. pleaded, by way of justification, that pltf. had 
committed a felony. At the trial, his counsel 
abandoned the plea, & exonerated pltf. from the 
charge :—Held: it was not a misdirection in the 
judge, to tell the jury that the putting of such a 
plea on the record was a persisting in the charge 
contained in it, & was to be taken into account by 
them in estimating the damages.—WARWICK v. 
FouLKES (1844), 12 M. & W. 507; 1 Dow. & L. 
638; 13 L. J. Ex. 109; 217. T. 0.8. 8315 8 Jur. 
85; 152 KE. R. 1298. 

Annotations :—Refd. Wilson v. Robinson (1845), 7_Q. B. 

68: Caulfield ». Whitworth (1868), 16 W. R. 936. Mentd. 


Boileau v. Rutlin (1848), 2 Exch. 665 ; Simpson v. ltobin- 
son (1848), 12 Q. B. 511. 


860. ——— Mistaken arrest—Arrest of eminent 





prisonment, where deft. Justified under 
aca. sa., & pltf. replied that it had been 
set aside before action brought, the 
judge at nisi prius allowed pltf. to go 
into evidence of facts & circumstances 
previous to the arrest, with a view of 


police.|}—In an action for false im- 
prisonment it appeared that deft. gave 
Itf. into cus ne on a charge of 
arceny; that thereupon pltf. was 
taken to the police office, & there 
stripped & searched in accordance with 
what was proved to be the practice of 
the police in such cases. The jury 
found for pltf. with £100 damages. 
Upon motion for a new trial on the 
ground that the evidence of searching 
was inadmissible, or that, if at all 


Moore (1865), 13 L. T. 119.—IR. 

h. Damages for loss of employment.) 
-—SLEVIN v. MANDERS (1868), I. KR. 
2C. L. 659.—IR. 

k. ‘‘ Modified damages.’’]) — Ricu- 
MOND v. THOMSON (1838), 16 Sh. (Ct. of 
Sess.) 995.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 


l. Aggravation —- Oppressaiveness of 
defendant.|—In trespass for false im- 


showing the oppressive conduct of 
deft. in issuing the ca. 8a. :—Held: 
such evidence was admissible as 
affecting the damages, though not the 
right of action.—_-ROBERTSON v. MEYERS 
(1850), 7 Uv. C. R. 423.—CAN. 

m. Offensive conduct at trial.| 
—A direction to the jury that offensive 
questions put by deft.’s counse] on 
CTO8S-CX&: ation, after consultation 
with his client & a warning by the 
judge, might be considered in esti- 





Part 1V.—TRESPASS TO THE PERSON. 


barrister.|—D., an equity barrister of eminence, 
was arrested by the officers of the sheriff of Surrey, 
in mistake for another person of the same name, 
the officers acting bond fide, on information given 
them by the clerk of the attorney who had sued 
out the writ. _ Under such circumstances, & with- 
out aay Special damage, pltf. is entitled to sub- 
stantial & liberal compensation. But where there 
is no special damage, 250 guineas is sufYiciently in 
excess Of what is required, as to be ground for 
granting a rule absolute for reducing the damages, 
or for a new trial.— DAVIDSON v. MOLYNEUX (1861), 
17 L. T. 289. 

861. Mitigation — Conduct of  plaintiff.] — 
BINGHAM v. GARNAULT (1788), Bull. N. P. 17; 2 
Roscoe’s Ividence in Civil Actions, 19th ed. p. 802. 

862. Reasonable suspicion of felony.}] — 
(1) If a constable tell a person given into his 
charge, that he must go with him before a magis- 
trate, & such person in consequence goes quietly, 
without any force being used by that constable, 
it is a sufficient imprisonment to support an action 
of trespass. 

(2) Evidence of reasonable suspicion of felony 
may be given in mitigation of damages, in an 
action of false imprisonment.—CHINN v. Mornis 
(1826),2 C. & P. 861; Ry. & M. 424; 172 BL. QR. 
163, N. P. 


Annotations :-—As_to (2) Apld. Tinford ». Lake (1858), 3 
- : Neate Refd. Verkins v. Vaughan (1812), 5 Scott, 


863. .| —- Trespass was brought 
against three defts. for an assault committed in 
Bristol. ‘two of them were constables of Oxford, 
& had come down & taken pltf. at Bristol, thus 
committing the assault, on suspicion of his having 
stolen a horse belonging to the other deft. in 











mating dumages in an action for assault 
& battery, is crroncous, & where the 
jury, under the influence of such 
direction, found a verdict of $250, 16 
was sect aside.—DRIscoLt v. COLLINS 
(1892), 31 N. LB. R. 604.—CAN. 

n. Mitigation of damages—HEndcav- 
ours to escape.)—-In an action for 
malicious arrest the statement of 
defence set up that there was a war- = 1n 


arrest 5 


constable, 


thus aiding 





1ant m the hands of a constable for the 
upprehcnsion of pltf. on a charge of 
misdemecunour ; that 
that defts. therefore watched 
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Oxfordshire. The declaration set out all the tres- 
passes to have been done without reasonable or 
probable cause. The two constables pleaded not 
guilty only :—Held: they might give that special 
matter in evidence in mitigation of damages, to 
show that there was reasonable & probable cause. 
—ROWCLIFFE v. MURRAY (1842), Car. & M. 513, 
N. PP. 

864. Persistent annoyance.|—In an action 
for false imprisonment, by giving pltf. in charge 
to a police officer, deft. may, in mitigation of 
damages, go into evidence 1o show that pltf. had, 
for several days, been in the habit of going after 
him & annoying him.—THoMAS v. POWELL (1837), 
70. & P. 807; 173 EB. R. 352, N. 2. 

865. ——— State of accounts between plaintiff & 
defendant—Where trespass to goods proved in 
aggravation of damages.]—-EDGELL v. FRANCIS, 
No. 858, ante. 

866. Recent losses of property——Inducing 
suspicion of theft.]—In an action for falsc imprison- 
ment on a charge of stealing money, where there is 
no plea of justification, deft. cannot, in mitigation 
of damages, give evidence of recent apparent 
losses of money on his part, though offered for 
the purpose of explaining the circumstances which 
induced in his mind a belief in pltf.’s guilt.— 
YARDLEY v. HiNE (1867), 17 L. T. 264. 








SECT. 3.—TRESPASS COMMITTED ABROAD. 

See, generally, Conruicr or Laws, Vol. XI., 
pp. 409, 410, Nos. 780-783. 

Trespass against seaman-——By local authority in 
foreign port—At instigation of master.] — Sce 
SHIPPING, Vol. XLL., p. 247, No. 880. 


bb pete es 
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although these facts did not constitute 
an answer to the action, yet they could 
be given in evidence in mitigation of 


Itf. was avoiding 
dainages, & therefore it was proper 


him, & when he endeavourcd to ene that they should appear upon tho 
detained him until the anival of t 

& then 
eustody; & that defts. did this in the 
hond fide belief that they wete justifled 


To recold. PuRSLEY v. BENNETT (1885), 
11 P. R. 64.--CAN. 

0. ——— Hearsay evidence.) -SULM- 
VAN v. TTAINE (circu 1863), Mac. 533 


gave Jim = into 


the arrest :-——Held. —N.Z 


TRIAL. 


See Apmirnatty ; Counry Courts; CriminaL LAw AND ProcepureE; Huspanp AND WIFE; 
INTERPLEADER; JURIES; MAGISTRATES; PRACTICE AND PROCEDURE. 


TRICK, LARCENY BY. 


See CRIMINAL LAW AND PROCEDURE. 


TRINITY HOUSE AND BRETHREN. 


See ADMIRALTY; SHIPPING AND NAVIGATION. 


TROUT. 


See FISHERIES. 
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TROVER AND DETINUE. 


PART I. NATURE AND SUBJECT-MATTER 
SECT. 1. NATURE OF TROVER 
Sect. 2. NATURE OF DETINUE 
Suctr. 3. SUBJECT-MATTER , : 
SuB-sEcT. 1. Goons Must Br SPEciric . 
SUB-SEcT. 2. ANIMALS, GAME, ETC. 
DOCUMENTS 
FIXTURES . 
MONEY 
SuB-sEcr. 6. NATURAL PRODUCTS . 
SUB-SECT. 7. OTHER CASES 


iw 


SUB-SECT. 
SURB-SECT. 


oF YS 


SUB-SECT, 


PART If LIABILITY FOR CONVERSION AND DHTINUE 
Secr. 1. WHat AMOUNTS TO CONVERSION . 
SUB-SECT. 1. GENERAL PRINCIPLES 
SuUB-SECT, 2. ACTS AMOUNTING TO CONVERSION 
A. Taking ; ‘ : : ; 
(a) In General . 
(6) Taking by way of ‘Disteess 
(c) Taking in Execution 
B. Detaining . ‘ 
C. Sale ‘ ; 
D. Alteration and be eteuctiot . 
Hi. Delivery To Third Person 
I, User . : 
G. Obstruction of ee to Gouda 


Hl. Dealing with Negotiable Instrument 
J. Other Acts : ‘ 


SEcT. 2. DEMAND AND REFUSAL . 
SUB-SECT. 1. WHEN NECESSARY 
A. Action for Conversion . 
(a) In General . , 
(6) Where Act Amounts to ‘Convention: 
(c) Goods of Bankrupt 
B. Action for Detinue ; 
SUB-SECT. 2. SUFFICIENCY OF DEMAND 
SuB-sEcT. 3. SUFFICIENCY OF REFUSAL . 
A. Action for Conversion . 
(a) In General . : 
(6) Delivery made Depende nt on “Unwarranted Condition 
(c) Refusal during Reasonable Time for Inquiry . 
(d) Claim by Third Party . 
B. Action for Detinue 


SuRB-sEcT. 4. OPERATION OF REFUSAL 


Sect. 8. Persons LIABLE 
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TROVER AND DETINUE. 


PART II. ENFORCEMENT OF LIABILITY 
SEcr. 1. JURISDICTION OF COURT. 


Sect. 2. Rieaur tro RELIEF . 


SUB-SECT. 1. NECESSITY FOR POSSESSION OR RIGHT TO POssEsSION . 


A. 
B. 
C. 
D. 


i. 


In General . ; 
Whether Title N Ne in aaaition to Poaseasion ; 
Sufficiency of Possession 
affect of Parting with Posseagions: ‘ 

(a) Voluntary Parting with Possession 

(6) Involuntary Parting with Possession 
Relation Back 


SUB-SECT. 2. WHEN RIGHT MUST EXIST . 
SUB-SECT. 3. EFFECT OF FRAUD OF PLAINTIFF 
SuB-SECT. 4. PARTICULAR RIGHTs . 


A. 


LB. 
C, 
dD. 
i. 
i, 
di. 


I. 


]. 
J. 


Kk. 


L. 


M. 


N. 


NK KE 


Goods Subject of Bailment . 
(a) In General . 
(6) Hired Goods 
Rights Arising on Bankruptey 
Co-Owncers . 
Goods Distvainied : 
Documents of Title and Title Deeds 
Goods Taken in Execution 
Ixecutors and Administrators 
Goods Found or Goods Stolen 
Gifts . 
Husband dnd Wife 
Landlord and Tenant . 
Letters ‘ 
Goods Subject i eng 
Master and Servant 


. Mineral Rights 

. Mixed Goods 

. Mortgage 

. Negotiable Taubiannents 
. Parish Books , 

- Goods Subject of Pledge 


(2) In General . 
(b) Securities 


. Principal and Agent 

. Seller and Buyer 

. Ships and Cargo . 

. Trees and Timber F 
. Trustee and Cestui que Trust 


Other Cases 


Srot. 3. REMEDIES ? . . 
SusB-secr. 1. ACTION IN 'TROVER OR DETINUE 


A. 
B. 


In General . 
Defences 
(a) Denial 
(b) Estoppel 
(c) Justification 
(2) Justertii . 
(e) Lien . 
(f ) Limitation of ‘Actions 
(g) Negligence of Plaintiff . 
(h) Payment into Court 
(i) Release and Waiver ; 
(j) Return or Tender of Goods 
(k) Other Defences. < ‘ 
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C, Damages . F 
(a) In General . 
(b) Value of Goods 
i. In General . 
ii, At Time of Conversion 
(c) Nominal Damages 
(d) Special Damage ‘ 
(ec) Interest on Value of Goods . 
(f) Deduction Allowed 
(9g) Effect of Return of Goods 
(hk) Particular Instances 
i, Goods Subject of Haitmnl 
. Goods Distrained 2 
it. Fixtures ; 
. Sale of Goods ; : 
v. Letters 
. Negotiable Tnetrunenta, 
vii. Valuable Securities 
viii. Documents . 
ix. Other Cases 
J). Practice and Procedure ; 
Ki. Judgment . ‘ : 
(2) Form of Fad guieny 
(6) Effect of Judgment 
(c) Execution ; 

F. Costs ; : ‘ : . 
SUB-SECT. 2. ELECTION TO SUL ON CONTRACT ; 
SUB-SECT. 3. RECAPTURE 
SUB-SECT. 4. REMEDIES IN EQUITY 
SUB-SECT. 5. REPLEVIN. 

Sicr, 4. WAIVER 
SuB-SEcT. 1. IN GENERAL ‘ é 
SuB-SEcT. 2. WHAT AMOUNTS TO WAIVER 
SUB-sECT. 3. ELECTION TO SUE ON CONTRACT 


Action , : . See ACTION. Market Overt 
Auction and Auctioneers ,, AUCTION AND AUC- 

TIONEERS, Sule of Goods 
Contract . : : » CONTRACT. Tort . 
Criminal Law. - 55 CRIMINAL LAW. Trespass 
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See MARKETS ; SALE OF 
Goops. 
» SALE OF GOODS. 
» Tort. 
»5 IRESPASS. 


Part |—Nature and Subject-Matter. 


Secr. 1.—NATURE OF TROVER 475; Price v., Helyar (1828), 4 Bing. 597; Balme ». 


Hutton (1833), 9 Bing. 471; 
: Teal (1840), 12 Ad. & El. 106 ; 


1. Historical origin of action.|—In form [an 2cr. & M. 3 


action of trover] is a fiction : in substance a remedy Consolidated Co. v. Curtis, | 
to recover the value of personal chattels wrongfully en (1759) 
converted by another to his own use. The form 1 Wm. BI. 205; — 


supposes deft. may have come lawfully by the 827; Aldridgo ¥. 
possession of the goods. . .. Where deft. takes oe i795), 2 Hy. Bud 


them wrongfully & by trespass, pltf. if he thinks 1 Kast, 363 ; 


fit hi Wells (1807), 16 Kast, 
to bring this action waives the trespass & Fe tires ehe200 8 


1 Taunt. 270 ; 


Garland v. Carlisle (1833), 
1892] 1 Q. RB. 495. Mentd. 


ei ey ak Dawson (1733), Ridg. temp. H. 12 ; Coppendale 
+4 Burr. 814; Timbrell v. Mille a 

Hitchin v. Campbell Ales 2 Wm. B 

Ireland ae 4), 3 K. RB. 


ene: 39 
Term Tep 2; Latkon v. 


437; Smith. v. Stokes (1801), 
Payne v. Drewo 1804), 4 Mast, 623; HK. v. 


eee v. Nunn (1809), 
aad 293; Lazarus 


admits the possession to have been pitied v. Waithman (1821), 5 Moore, C. P. 313; Giles v, Grover 
ee a pe eee ee v. cae 1832), 9 Bing. 128; ore siyta (ise), to Th 53 

‘ avory v apman ; arpe 
97 KB. a 1a a 96 1 Wm. B 65 5 *. Stallwood (1843), 6 Scott, Be h. 715; Cannan v 


Ry. (1852), 7 Exch. 843 
Annotations :—Consd. Hollins v. Fowler (1875), L. R. 7 829; Gloucestershire Banking Co. v 
H. L. 757. Retd. Smith v, Milles (1786), 1 Term Rep. 20 Q. B. D. 107. 


pe v. Mcek ok (1855), 10 oeeh 
dwards (1887), 


Part I.—NATURE AND SuBsECcT-MATTER. 





2. .|—The commencement of an action of 
trover, which may be abandoned at any time, & 
which asumes that the goods came into the posses- 
sion of deft. lawfully, cannot, without more, be 
taken to be an election on the part of the assignees 
to avoid the transfer._- NewNHAM 0. STEVENSON 
(1851), 10 ©. B. 718; 20 L.3.C. P. 1113; 171. T. 
O.S.6; 15 Jur. 360; 188 BE. R. 282; subsequent 
proceedings, sub nom, STEVENSON v. NEWNHAM 
(1853), 13 C. B. 285. 

Annotations :— Refd. Clough v. L. & N. W. Ry. (1871), L. R. 

7 Kxch. 26. Mentd. Jetiries v. G. W. ly. (1856), 5 K. & B. 


802; fre Johnson, Ir p, Rayner (1872), 41 L. J. Boy. 26; 
Jie Clarke, Ex p. Dickenson (1894), 70 L. T. 284. 


~.]—BURROUGHES v. BAYNE, No. 106, 
post. 

4. Gist of action—Conversion.|——In trover, the 
conversion is the tort which is the substance of the 
action, & therefore traversable.---STRANSHAM’S 
Case (1588), Cro. Eliz. 98; 78 FB. R. 356. 
Annotation :-— Refd. White v. Teal (1810), 12 Ad, & El. 106. 

5. - .|—Conversion is the gist in an 
action of trover.— GUMBLETON tv. GRAFTON (1600), 
Cro. Eliz. 781; 78 1. R. 1011. 

















6. J- Cooper v. Currry, No. 1, 
anle. 

7—- - —.|—WeymMoutTi +7. Boyer, No. 
343, post. 

8. ——-.| —BURROUGHES v. BAYNE, No. 
106, post. 

Trover distinguished from_ trespass.] — See 


TRESPASS, pp. 421, 422, Nos. 456-462, ante. 

9. Whether an action for a ‘‘ demand.’’] — 
Trover is an action for a demand within the 
meaning of 6 Geo. 4d, c. 16, 8. 92.—ROBSON v. 
ALEXANDER (1828), 1 Moo. & P. 448; 6 7. J. 
O.S.C. P.l. 


Sect. 2.—NATURE OF DETINUE. 

10. Gist of action—Adverse detention.]|—To a 
declaration in detinue upon a special bailment of 
scrip certificates to be re-delivered to plitf. on 
payment of a sum of money, deft. pleaded that 
the scrip was deposited as a pledge & security for 
money advanced by him to pltf., & that on repay- 
ment thereof he tendered & offered to deliver up 
& return to pltf. the scrip certificates which pltf. 
then refused to accept & receive :—Held: the 
word ‘‘ detain’’ in detinue means an adverse 
detention, & consequently the plea was bad, as 
amounting to 207 detinet.—-CLEMENTS v. EKLIGHT 
(1846), 16 M. & W. 42; 4 Dow. & I. 261; 1 New 
Pract. Cas. 567; 16 L. J. Ex. 11; 8 1. T. O. S. 
166; 153 E. R. 1090. 

Annotations :-—Refd. Crossficld v. Such (1852), 22 L. J. Ex. 


65; Bryant ». Herbert (1878), 3 C. P. D. 389; Pullen v. 
Carlton (1918), 26 Cox, C. C. 296. 


11. -—-—.|—-In detinue the gist of the 
action is the detainer (WILDE, C.J.).—C'LOSSMAN 
v. WHITE (1849), 7C. B. 43; 18L. J.C. P. 151; 
137 EK. R. 18. 

12. —-—- Wrongful parting with possession.] 
-—The action for detention supposes that deft. has 
the document or has wrongfully parted with it 
wee CuR.).—Roux v. WISEMAN (1857), 1 F. & F. 











18. Whether founded on contract or tort.]— 
Semble: detinue is an action of contract & not of 


PART I. SECT. 2. 

181. Whether founded on contract 
or tort.}—Though the action of detinue 
partakes both of the nature of the 
action founded on tort yet no case has 
yet been decided that a verdict for 
One of several defts. in detinue must 


J.—-VOL. XLII. 


enure to the benefit of all as in other 
actions founded wholly in contract. 
By M prdtd of reasonj 
in detinue, do not s 
osition as in other actions on _ con- 
ract & are therefore not precluded 
from the conseyuenee of a verdict 
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tort.— HAND v. DANIELS (1850), 1 L. M. & P. 420; 
Rob. L. & W. 490; Cox, M. & H. 343; 147, P. 
434; 14 Jur. 722. 

14, -|—The first count in debt was for a 
large sum of money; the second count was in 
detinue. <A large sum was paid into ct. on the 
first count, & a verdict on the issue as to whether 
more was due, found for deft. On the count in 
detinue, the jury found for pltf. with 1s. damages. 
The judge certified to deprive pltf. of costs :—Held: 
24 & 25 Vict. c. 126, 5. 34, did not apply, inasmuch 
as detinue cannot be said to be brought mercly to 
recover damayes for a wrong.—DANBY v. LAMR 
(1861), 11 C. B. N.S. 423; 311. J.C. P. 17; 5 
L. T. 353; 10 W. R. 43; 142 BE. R. 861. 


Annotations :—Consd. Keates v. Woodward, {1902} | K. B. 
432. Refd. prvant v. Herbert. (1878), 3 C. P. DD. 189. 
Mentd. Deverell v. Milne, [1920] 2 Ch. 52. 


15. .—In an action claiming the return of 
a picture or its value & damages for its detention, 
pltfs. recovered a verdict of £10, being its value 
as assessed by the jury, & 1s. damages for its 
detention :—Held: the action was founded on 
tort, within County Courts Act, 1867 (c. 142),s. 5, 
& plifs. were entitled to their costs.—BRYANT », 
HERBERT (1878), 3 C. PP. D. 389; 47 L. J. Q. B. 
670; 891. 7T.17; 438 J.P.52; 26 W. R. 898, C. A. 


Annotations :—Refd. Fleming v M. 8S. & L. Ry. (1878), 4 
@. B.D. 813; Meux wv. G. i. Ry. (1895), 64 L. J. Q. B. 657; 
Taylor v. M.S. & L. Ky., [1895] 1 Q. B. 134; Turner v, 
Stallibrass, [1898] 1 Q. B. 56; Keates v, Woodward, [1902] 
1K. B, 5382; Steljes ve. Ingram (1903), 19 T. L. RR. 5384: 
BradJey & Cohn v. Ramsay (1912), 106 L. T. 771; White 
a Sinith (1927), 96 L. J. IK. B. 3897. 








Sect. 3.—SUBJECT-MATTER. 
Surn-sEctT. 1.—Goops Must BE SPECIFIC, 


16. General rule.]-- Price vr. DAvies (1676), 
Freem. K. B. 438; 3 Keb. 693; 89 E. R. 328; 
sub nom. DAVIS v. PRicE, 1 Vent. 317. 

17. .|—Defts. contracted to sell to K. 50 
hogsheads of sugar, called double loaves at 100s. 
per cwt., to be delivered free on board a British 
ship; K. sold to pltf. by the same description & 
defts. assented to the resale, the sugar not having 
been delivered or weighed :—-Held: pltf. could not 
recover for it in trover against defts., the first 
vendors, 

Trover cannot be maintained but for specific 
goods (MANSFIELD, C.J.).— AUSTEN v. CRAVEN 
(1812), 4 Taunt. 644; 128 KE. RR. 483. 


Annotationa : --Refd. White_v. Wilks (1813), 1 Marsh. 2 3 
Gillett ». Hill (1834), 31. J. Kx. 145; Luurie & Morewouod 
v. Dudin, [1926] 1 K. B. 223, 


18, ——.]—Onrron v. BuTLER, No. 48, post. 

19. J—Pitf., by bought & sold notes, con- 
tracted to sell to deft. oil at. a certain price ‘‘ to be 
free delivered & paid for in fourteen days by cash, 
less £2 108. per cent. discount.’? Having at the 
time oil at a wharf, he gave an order to the whar- 
finger to transfer some of that to deft. The 
wharfinger transferred it in his books to deft.’s 
name, & signed a notice of the transfer directed 
to deft., which pltf.’s clerk on the same day took 
to deft. & dernanded a cheque in payment. Deft. 
refused to give the cheque, but retained the notice 
& got possession of the oil against the will of 
pltf., who, as the jury found, never intended to 
part with the notice or the oil except on oendition 








passing in favour of one but against 
others.— BoaRp or LAND & WORKS »t. 
Gags, SIcHKL & MOCKMORTON (1863), 
2 W. & W. 58.—AUS. 

13 il. .}—Detinue is an action 
of tort.—_BYRNB& v. M‘Evoy (1871), I. R. 
5C. L. 568.—IR. 


dofts., like plitfs. 
nd in the same 
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Sect, 3.—Subject-matter: Sub-sects. 1, 2, 8, 4 & 6.] 


that a cheque was given :—Held: as the sale was 
of no specific oil & as deft. refused to comply with 
the condition, no property passed to him by the 
transfer in the wharfinger’s books, & pltf. could 
maintain trover.— Gonrts v. Rose (1855), 17 C. B. 

229; 25 1, J. CP. 61 ; 26 L. T. O. S. 240; 1 

Jur. N. S. 1173; 4 W. R. 129; 139 EK. R. 

1058. 

Annotations :—Refd. campbell v. Mersey Docks & Harbour 
Board (1863), 14 C. B. S. 412; Laurie & Morewood v. 
Dudin, {1926} 1 K. B. 233. Mentd. Fitzgerald v. Dressler 
(1859), 5 Jur. N. 8. 598. 

20. As to quantity.|—A declaration in trover for 
ten chests & coflers, need not show how many of 
each; & this action lies for money out of a bag.-— 
7h ee v. Prior (1601), Cro. Khz. 818; 78 EK. R. 
1046. 

21. .}—A declaration in trover must specify 
the quantity of the goods ; but if the verdict finds 
that deft. converted them to his own use, it is not 
good though tantamount to not guilty —GRAMVET, 
v. RHOBOTHAM (160]), Cro. Eliz. 865; 78 KE. R. 
1092. 

Annotation : 

666. 

22. -|—Trover for so many ounces of cloves, 
mace, & nutmegs, without specifying the quantity 
of each, good after judgment by default. --Hanr'r- 
FORT v. JONES (1700), 1 Ld. Raym. 588; 2 Salk. 
6543; 91 EB. it. 1293. 

Annotation — Refd. Bern +. 

Hard. 119. 

23. As to description.|—-In trover the value of 
each article must be particularly specified.— 
Woop v. Smirn (1606), Cro. Jac. 129; 79 Kh. R. 
112.5 previous proceedings (1601), Cro. Eliz. 817. 
Annotation :—Refd. Usher v. Bushell (1661), 1 Sid. 39. 


24, Manufactured goods.|—A declaration 
for stockings, or for any other manufactured 
article, need not show of what kind they are. 
Sed. alter for a thing never converted out of its 
Tror (1601), 





Mentd. Pritchard v. Long (1842), 9 M. & W. 





Mattaire (1735), Lee temp. 





kind.— MIDDLETON 1. 
8387; 78 16. R. 1063. 

25. —-—— Goods not altered.|—MiInpLETON v. 
Trot, No. 24, ante. 

26. Hawk.|—Trespass will lie for killing 
a hawk, without specifying the species, or showing 
that it was reclaimed ; but in trover this must be 
shown.-—VINCENT v. LESNEY (1625), Cro. Car. 18 ; 


Cro. Eliz. 








79 Th. R. 621. 

27. Ends of boards.|—-K NIGHT v7. BARKER, 
No. 78, post. 

28. Parcel— Pack cloths, wrappers & 





cords.]|—In trover for a parcel of pack cloths, 

wrappers, & cords, no objection can be 

taken on account of the uncertainty of the word 
‘“ parcel,” after judgment by default.—ITaARrison 

v. BOTTOMLEY (1729), 2 Ld. Raym. 1529; 92 KB. R. 

492; sub nom. BOTTOMLEY v. HARRISON, 2 Stra. 

ge a nom. BOTAMLEY v. HAnRRIson, 1 Barn. 
. B. 65. 


See aaEenennl 





29. Diamonds.|—-WHITE v. 
(1729), 2 Stra. 827; 93 KH. Rt. 877, . I. 


Annotation :—Refd. Harrison v. Bottomley (1729), 2 Ld. 
Raym., 1529. 


30. As to value.|—Woop *. 
ante, 


GRAHAM 


SMITH, No. 23, 


PART I. SECT. 3, SUB-SECT. 1. 


231. 43 fo description.) — M. re- 
ceived money from pltf. & from othe Ts 
to buy grain on conunission. He 
bought in his own name, & from time 
e time appropriated the warehouse 

ceipts among his principals, without 
distinwalahing in his books, or other- 


appropriated 


Wise, from whoin any particular grain a. 
had been bought :—Z/eld 

cirewnstances, pltf. could not main- 
tain trover against M.’s assignee in 
insolvency for A not specifically 


to him 
ee (1870), 20 C. "467.—CAN. 
——-.] — Sco v. 
an! Y (1923) 1 1. rt R. 783. 


TROVER AND DETINUE. 


SuB-SECT. 2.—ANIMALS, GAME, ETC. 


Dog.|—-See ANIMALS, Vol. II., p. 204, Nos. 2, 3. 

Hawk.|—See ANIMALS, Vol. I, p. 206, Nos. 
22-24, 

Musk cat, monkey & parrot.|—Sec ANIMALS, 
Vol. IT., p. 207, Nos. 35, 36. 

Game.|—See GAME, Vol. XXV., p. 365, Nos. 136, 
137. 


SuB-SECT. 3.—-DOCUMENTS. 
31. Title deeds—In receptacle.|.—-HoLMES 1. 
WINEGREEN (1626), Lat. 195; 02 KE. R. 342. 
82. ——- ———.]—-ANON. (1368), Y. B. 42 Edw. 


3, fo. 138, pl. 21. 
33. v. THOMAS (1365), Y. B. 


34, .|—--— v. WILLIAM (1366), Y. LB. 
40 kKdw. 3, fo. 25, pl. 28. 
35. ——|——ANON. (1343), Y. B. 17 Edw. 3, 
fo. 45, pl. 1. 
Annotations :—Dbtd. Williams v. Archer (1847), 6 C. B. 318. 
efd. Isaack v. Clark (1615), 2 Bulet. 306; Edmondson 
v. Nuttall (1864), 17 C. B.N. 3. 280, 


-|—See, further, Part IIT., Sect. 2, sub-sect. 

4, K., post. 

36. Bond.|—DrE Urrepn v. — — (1350), Y. B. 
24 Edw. 3, fo. 24, pl. 1. 

37. -I—Trover dves not lie for a bond.-— 
WATSON v. SMITH (1599), Cro. Eliz. 723; 78 K.R.957. 

38. .|- Trover lies for a bond, as a writing 
obligatory, & the date need not be shown.—Ur- 
CHARD v. TATAM (1622), Cro. Jac. 637 ; 79 E.R. 550. 

39. ———.]—Tiover lies for not delivering a 
bond; & it 1s not necessary to show the date, or to 
allege the time or place of conversion.— WILSON 1. 
CHAMBERS (1632), Cro. Car. 262 ; 70 EB. R. 828. 
Annotation :—Refd. Anon. (1704), 2 Salk, 655. 

40. ~——.|—-Trover hes for a bond & a warrant, 
described as the goods & chattels of pltf.—Cook 
v. BOSINGER (1692), 4 Mod. Rep. 156 ; 87 KE. R. 32]. 

41, Warrant.|—Cook v. BosIncren, No. 40, ante. 

42. Lottery tickets.]—Coldsmith has _ lottery 
tickets of A. & B., & delivers <A.’s tickets to B. 
for his own, A. may maintain trover against B.— 
Forp v. Hopkins (1701), 1 Salk. 288; ITolt, K. B. 
119; 90 K. R. 964. 

.Annotations :—Consd. Uartop v. Hoare (1748), 3 Atk. 44; 
Miller v. Race (1758), 1 Burr. 452; Wookey v. Pole (1820), 
1B. & Ald. Refd. Kkins v. Macklish Share Amn 184 ; 
Mona: v. Taneeck (1899), 68 L. J. Q. 7. Mentd. 
Nightingale v. Dodd (1729), 1 Barn. K, B. a5 7 
43. Grant of arms.}|—A. obtained from the 

Ileralds’ College a yrant of arms, to be borne by 

him & his descendants & the descendants of his 

brother. He died without issue, leaving two 
nephews, the sons of his brother :—Held: the 
nephews had not such an exclusive interest in the 
exemplification or instrument issued to A. by the 

College as to entitle them to maintain an action 

of detinue against his widow, who retained posses- 

sion of it, & to whom all the household effects were 

bequeathed. —STUBS v. Stuns (1862), 1 H. & C. 

257; 3811. J. Ex. 610; 158 E.R. 881. 

Annotation :-—Refd. Hannay v. Smurthwaite, [1893] 2 Q. B. 


Insurance policy.)|——-See BANKRUPTCY, Vol. V., 
p. 678, 674, 1091, Nos. 5960, 8921 ; INSURANCE, 
Vol. XXIX, p. 73, Nos. 324, 325, 








39 Edw. 3, fo. Tb. 


ee 

















Stock -in -trade of 
—IJIn detinue, the plaint mus 
distinctly the nature of the goods 


taintr 


> under the speci y 


sought to be recovered ; & the descrip- 
{ion—*‘‘ stock in trade of pitf.’—is not 
—WILSON ¥. a sufficicntly definite description.— 


FRIEDEL v. CASTLEREAGH (1877), 11 


PATERSON 1c. L. R. 93.—IR. 


—CAN. 


Part J.—NATURE AND SuBJECT-MATTER. 


Negotiable instruments.|—See Part II., Sect. 1, 
sub-sect. 2, H., & Part LII., Sect. 2, sub-sect. 4, 
R., post. 

Measure of damages.|—-See Part III., Sect. 3, 
sub-sect. 1, (. (A) viii., post. 

See, also, Part ITI., Sect. 2, sub-sect. 4, E., post. 


SUB-SECT. 4.—FLXTURES. 


See AGRICULTURE, Vol. II., p. 50, Nos. 269, 
271, 273; LANDLORD & TENANT, Vol. XXXTI., pp. 
186, 201, 203, 206, 212, Nos. 3205, 3418, 3435, 
3467-3471, 3510-3519; SaLE or LAND, Vol. 
XL., p. 278, Nos. 2417, 2419-2421, 

Measure of damages.|——See Part III., Sect. 3, 
sub-sect. 1, C. (A) 11. 


SuB-SEcCT. 5.—MONEY. 


44, Necessity for identification.)|— - - ». 
THOMAS (1365), Y. B. 39 Edw. 38, fo. 7 b. 

45. .|—An action of detinue docs not lie 
for moncy at large.—-BANKS v. WIHETSTON (1596), 
Cro. Eliz. 457; Moore, K. B. 394; 78 K. R. 711. 

46. .]|—Trover for money out of a bag is 
good after verdict ; but damages for the conversion 
only, & not for the taking, can be given.— 
KINASTON v. Moor (1627), Cro. Car. 89; 79 FE. RR. 
678. 

47. |—Qu.: if a declaration in trover for 
fifty pieces of gold coined within the kingdom, 
without naming of what denomination of money, 
is good. ‘Trover de viguitt vasibus was too general. 

SALISBURY v. PROCTOR (1697), 5 Mod. Rep. 324 ; 
87 Ik. R. 683. 

48. -——.]—A count stating that deft. had & 
received to the use of pltf. a certain sum of money, 
to be paid by deft. to pltf. upon request; & the 
non-payment upon request & that deft. converted 
& disposed thereof to his own use, is bad upon 
demurrer. 

The action of trover is only maintainable for 
specific property ; it will lie for so many pieces of 
gold or silver, & in that case deft. can only redeem 
himself by rendering to pltf. the same specific 

leces. But in this case he clearly might do so, 

y returning an equal sum of money. There is, 
therefore, not merely a want of certainty in the 
count, but it states that which is not the subject 
of an artion of trover at law (ABBorY, C.J. 
—OrTON v. Butter (1822), 5 B. & Ald. 652; 1 
Dow. & Ry. K. B. 282; 106 K. R. 1329. 
Annotations :—Refd. Hensworth v. Fowhes (1833), 4 B. & Ad. 

449; Sinclair v. Brougham, {1914] A. C. 398. 

49. .|—You may take it as a fact that they 
[bank notes] cannot be identified, & as law that 
there could be no recovery in trover without 
identification (Rosk, J.).—Re MaBeriEy, Er Dp. 
SoOLoMons (1833), Mont. & B. 308, Ct. of R. 

5 —— Whether money must be in a bag.] 
Trover lies for ‘‘ money in a purse,” ul de bonis 
propriis, though the conversion be alleged in 
retardalionem executionis testamenti; & the jury 
dia ee to pres laid, & costs besides. 
fe v. OODSKIRY sro. Kliz. ; 
H.R Bie, Y (1597), Cro. Eliz. 668; 78 

51. ——— —_.]—-Trover lies for money out of a 
bag.— Hau v. DEAN (1601), Cro. Eliz. 841; 78 
Ki. R. 1068 ; eub nom. HALL v. Woop, Owen, 131. 




















PART I. SECT. 3, SUB-SECT. 4. 


b. Must be severed from . 
—~-Trover cannot be HAintaa ne 


fixture so long as it remains annexed .——.] -~ Re 


to the freehold.—OAaTES v. CAMERON 
(1849), 7 U. C. R. 228.—CAN. 


CG. ——,] aes BUNNELL 
(1853), 10 U. GC. R. 414. AN. 
BUSHELL 
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52. ——— ———.|—Draycot v. Prot, No. 20, ante. 

53. —-—— -J}—ISAACK v. CLARK (1615), 2 
Bulst. 306; Moore, K. B. 841; 80 EK. R. 1143; 
sub nom. ISAcK v. CLARKE, 1 Roll. Rep. 126. 
.innotations :-—Refd. Manby ve. Scott {1602), O’Bridg. 229 ; 

Mires v. Solebay (1677), 2 Mod. Rep. 242; Mason v. 

Farnell (1844), 1 Dow. & L. 576; Whitehead v. Harrison 

(1844), 6 Q. B. 423; Cooper v. Willomatt (1845), 1 C. 

672; Clements v. Flight (1846), 8 L. T. O. S. 166; 

v. Fowler (1875), L. R. 7 WW. L. 757. Mentd. Parker v. 

Kett (1701), 12 Mod. Rep. 466; Garland v. Carlisle (1837), 

4 Scott, 587. 

54, — — ~J—An action will not lie for 
money unless in a bag (PoLiLock, C.B.).—FosTEer 
v. GREEN (1862), as reported in 31 L. J. Ex. 158. 
AIAN ens Jones v. Waring & Gillow, [1925] 











55. Distinction between trover & 
detinue.|—-An action of trover lies for money, 
although it be not in bags: but not an action of 
detinue.—-CLaRK’s Caske (1613), Godb. 210; 78 
E.R. 128. 

56. Money delivered to defendant to keep.|— 
Trover would lie for money which was delivered by 
pitf. himself to deft. to keep, though not in bags.— 
DAviEs v. Dyos (1648), Aleyn, 91; 82 BE. R. 931. 

57. Purchase of securities with bankrupt’s money 
—Seizure of part of securities by assignee-—Whether 
trover lies for purchase-money of remainder.|— 
A. knowing of B.’s bkpcy. at the request of B.’s 
wife & with his money buys thirty South Sea 
bonds & gives them to her. B.’s assignee scizes 
twenty-two as part of the bkpt.’s estate, he cannot 
maintain trover against A. for the money with 
which he purchased the other eight.—WILSON v. 
POULTER (1730), 2 Stra. 859; 1 Barn. K. B, 118, 
284; 93 1. R. X98. 

Annotation :—Mentd. Peru Republic v. Peruvian Guano Co. 

(1887), 36 Ch. D. 489. 

58. Cheque—Of no value.]—The assignecs of a 
bkhpt. cannot recover the amount of a cheque 
paid by the bkpt.’s bankers after the bkpcy. in 
trover for the cheque against the creditor, to 
whom the cheque was delivered & the money paid. 

How can you sue for a piece of paper of no 
value (CHAMBRE, J.).—MATHEW v. SHERWEULI, 
(1810), 2 Taunt. 489; 127 E. R. 1148. 

59. Bill of lading representing specie.] — 
JACKSON v. ANDERSON, No. 60, post. 

60. —-— Where whole converted.|—F. advised 
plitfs. that he had remitted to them 1,969 dollars, 
consigned to L. I. received 4,700 dollars & 
pledged the bill of lading to deft. who received the 
price of the dollars at the bank of Hingland, where 
they were deposited for safe custody, on a sale of 
them to the bank :—Held: (1) the letter was a 
sufficient appropriation of the dollars to pltfs. ; 
(2) although no specific dollars had been severed 
for plitf. yet, as deft. had converted all pltf.’s & 
all his own, trover would lic for pltf.’s share ; 
(3) although the dollars remained in the same 
unaltered custody, yet the delivery, by deft., of the 
bill of lading, which was the symbol of them, & 
the receipt of the value, was a conversion.— 
JACKSON v. ANDERSON (1811), 4 Taunt. 24; 128 
BK. BR. 235. ; sae 

) i—As : Sullivan, Ix p. er 
Annotahons 7 Je {0 (3) Jk Generally, Ref, Foatherstone. 
haugh v. Johnston a er 2 Moore, C. P. 181; Barton v. 

Williams (1822), 5 B. & Ald. 395. 


61. Bank note.|—F?¢e MABERLEY, Lr p. SOoLo- 
mons, No. 49, ante. 


(1886), 11 DP. RR. 251.—CAN. 


PART I. SECT. 3, SUB-SECT. 5. 


611i. Bank note.}-—-WA1LSH Vv, BROWN 
(1868), 18 C. P, 60.—CAN., 


2uH 


v TUPPER 


vy. Moss 
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Sect. 3.—Subject-matter : Sub-sects. 5, 8 & 7. Part 
J1. Sect. 1: Sub-sect. 1.] 

62, ——.J—A count in detinue for a bank note, 

& a count in debt for the non-payment of the note, 


75. Suit of child bed linen & muff.]—Trover fop 
a suit of child bed linen & a muff, unexception- 
able after verdict.—HELYNG v. JENNINGS (1696), 
1 Ld. Raym. 133; 91 E.R. 985. 

76. Treasure trove.J|—SLOANE 1, 






HEATFIELD 


allowed.—KIRKPATRICK v. BANK OF ENGLAND 
(1840), 8 Dowl. 881; Woll. 57; 101. J. Ex. 97. 
—--— Notes stolen or obtained by fraud.]—<See 
Bankers, Vol, III., pp. 130-131, Nos. 61-71. ; 
Negotiable instruments.]—See Part III., Sect. 2, 
sub-sect. 4, I0., & Sect. 3, sub-sect. 1, C. (kh) Vi, 


post. 





—- 


Sun-SECT. 6.—NATURAL PRODUCTS. 

63. Ricks of hay.|—Trover for ‘‘ ricks of hay ”’ 
is good after verdict.—Woop v. Davirs (1670), 
1 Mod. Rep. 289; 86 EK. R. 8092 ; sub nom. WEST 
v. DAVIES, 1 Lev. 301; 2 Keb. 703. 

Annotation :—Refd. Hartford v. Jones (1698), 2 Salk. 654, 

64. Trees—Planted in boxes in garden.|—'l'rover 
will lie for trees planted in boxes in a garden.— 
OLIVER v. VERNON (1705), 6 Mod. Rep. 170; 
Holt, K. B. 332; 87 E. R. 926. 

65. When severed.|—Trover lies for trees 
when they are cut down, because then they are 
chattels (POWELL, J.).—ANON. (1708), 11 Mod. 
Rep. 181; 88 E. BR. 975. 

66. ---——.]—The right to trees severed by 
the tenant of a copyhold or customary freehold is 
prima facie in the lord ; & in general he may main- 
tain trover for them when so severed.—FLEMING 
(LADY) v. SIMPSON (1828), 6 L. J. O. S. K. B. 207. 
-|—See AGRICULTURE, Vol. IT., pp. 70, 75, 
79, 85, 112, 118, Nos. 465, 538, 590, 663, 948-952. 

67. Rushes—When severed.|—Pltf. claiming a 
right to cut rushes on a common, cuts 5 or 6 loads, 
which defts. carry away, trover lics.—RACKHAM v. 
JESUP (1772), 3 Wils. 3382; 95 EB. R. 1084. 

68. Frult of overhanging trees.|—Where the 
branches of fruit trees growing near their owner’s 
boundary overhang the land of the adjoining 
owner, the right of the adjoining owner to lop 
the branches docs not carry with it the right to 
pick & appropriate the fruit, & if he does sv he is 
guilty of conversion & Jjiable to the owner for its 
value.—MILLS v. BRooKER, [1919] 1 K. B. 555; 
88 L. J. K. B. 950; 121 L. TT. 254; 35 T. LR. 
261; 63 Sol. Jo. 431; 17 L. G. R. 238, D.C. 

69. Crops.|—ANON. (1583), 4 Leon. 202; 74 
Hi. R. 822. 

.|—See, also, AGRICULTURE, Vol. IT., p. 
37, Nos. 208, 209. 

















SuUB-SECT. 7,—OTHER CARES. 

70. Articles of small value.|—ANON., 
Y. B. 42 Edw. 3, fo. 13, pl. 21. 

71. Barley—-To be made into malt.|—-ADAms 
v. HUTTON (1730), 1 Barn. K. B. 431; 94 E.R. 290. 

72. Boots & spurs.]|—-Trover for a pair of boots 
& spurs; or for a set of curtains & vallance, is 
good.—HANCOCK v. HODGES (1673), 1 Freem. K. B. 
357; 3 Keb. 253; 89 E. R. 266. 

73. Set of curtains & vallance.|—IIANcock uv. 
Hopaets, No. 72, ante. 

74. Flotsam—Wrongfully taken after coming to 
land.|—Trover lies to recover flotsam wrongfully 
taken after it has come to land.—WyNDHAm’s 
a Case (1678), 2 Mod. Rep. 294; 86 EK. R. 


(1368), 


— 





(1717), Bunb. 18; 145 E. R. 579. 

77. Plate.|—Trover for s0 many ounces of plate, 
good.—CAMPHILL v. St. JOHN (1694), 1 Ld. Raym. 
20; Comb. 306; 1 Salk. 219; 91 E. R. 909. 
Annotation :—Mentd. Turner v. Cordwell (1734), Cunn. 129. 

78. Ends of boards.]|—Trover lies for ‘‘ pieces 
of ends of boards.’’--K NIGHT v. BARKER (1705), 11 
Mod. Rep. 66; 2 Ld. Raym. 1219; 88 EK. R. 890. 

79. Diamonds.|—-WHITE v. GRAHAM (1729), 2 
Stra. 827; 93 KE. R. 877, IT. L. 


Annotation :—Reid. Harrison v. Bottomley (1729), 2 Td. 
Raym. 1529. 


80. Altar piece.|--SoMERSET (DUKE) v. COoOoK- 
son, No. 689, post. 
81. Curios.|— SOMERSET (DUKE) v. CooKson, 


No. 689, post. 
82. Ship.|—ReIpD v. FAIRBANKS, No. 4814, post. 
83. Part of chattel.|—Trover lies for an un- 
divided part of a chattel—Warson v. KinG (1815), 
1 Stark. 121; 4 Camp. 272; 171 Ic. R. 87, N. P. 


Annotations :—--Mentd. Rundle v. Beaumont ee 1 Moo. 
& 2, 396; Gaussen v. Morton (1830), 5 Man. & Ry. K. B. 
613; Doe d. Knight v. eepcen (1833), 5 B. & Ad. 863 
Gilett v. Abbott (18388), 7 Ad. & 1. 783 ; Smart v. Sandars 
(1848), 5 C. B. 895; Carter «7. King (1882), 20 Ch. 1D. 225. 


84. Where whole converted.] ~JACKSON vv, 
ANDERSON, No. 60, ante. 

85. —--—.|—In trover for paper, it appeared 
that pltf. & deft. had been in partnership together 
as paper manufacturers & iron merchants. The 
partnership was dissolved by a deed, which recited, 
that it had been agreed that the business of a 
paper manufacturer should belong exclusively to 
deft., & the business of an iron merchant to pltf., 
but that pltf. should receive out of the stock 
paper to the value of £898 4s. 1ld., which should 
remain in the paper mill for a year, at his option. 
The deed also recited, that in performance of that 
arrangement paper to the value of £898 4s. 11d. 
had been delivered to pltf., & same was then in the 
mill, as pltf. acknowledged. It was then witnessed, 
that in performance of the arrangement pltf. & 
deft. dissolved partnership, & ypltf. assigned to 
deft. the stock-in-trade of the business of a paper 
manufacturer, except the £898 4s. 11d. worth of 
paper so delivered to pltf. as aforesaid, & deft. 
assigned to pltf. the stock-in-trade of the business 
of iron merchants: there were also mutual releases. 
No paper whatever was set apart or delivered to 
pltf., but the jury found that deft. had converted 
the whole stock :—Held: (1) the parties were 
estopped by the deed, to say that no such delivery 
had taken place; (2) as deft. had converted the 
whole, plitf. might maintain trover for his share of 
the stock, although no specific portion had been 
set apart for him.— WILES v. WoopwarpD (1850), 5 
Kxch. 557; 20 L. J. Ex. 261; 155 BE. R. 244; 
sub nom. WILLS v. WoopwaRrD, 15]. T. O. S. 895. 
Annotation :—Aas to (1) Refd. S. E. Ry. v. Warton (1861), 

31 L. J. Ex. 515. 


Corpse.|— See BURIALS, Vol. VIT.. p. 520, No. 1. 
Minerals.|—-See MINES, Vol. XXXIV., pp. 652, 


653, Nos. 499-504. 
Vol. XIII, p. 80, 


Soil.|—-See CopynHoups, 
No. 1016; LanpiLorpD & TENANT, Vol. XXXI., 
p. 355, No. 4973 ; Mings, Vol. XXXIV., p. 700, 


No. 904. 
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Part I1.—Liability for Conversion and Detinue. 


Sect. 1.—WHAT AMOUNTS TO CONVERSION. 
SUB-SECT. 1.-—-GENERAL PRINCIPLES. 

86. Positive wrongful act—Negligence insuffi- 
cient.J—WALGRAVE v. OGDEN (1591), 1 Teon. 
224; 74 EH. R. 205; sub nom. MULGRAVE v. OGDEN, 
Cro. Eliz. 2193; sub nom. MosGRrAvE v. AGDEN, 


Owen, 141. 
announion :- Refd, Coggs v. Bernard (1703), 2 Ld. Raym. 


87. .|—A. entrusted B. with goods 
to sellin India, agreeing to take back from B. what 
he should not be able to sell, & allowing him what 
he should obtain beyond a certain price, with 
liberty to sell them for what he could get if he could 
not obtain that price; B. not being able to sell 
the goods in India himself, left them with an agent 
to be disposed of by him, directing the agent to 
remit the money to himself in England: - Held: 
A. could not maintain trover against B. for the 
goods. 

The conduct of deft., however, cannot amount 
to a conversion in any point of view. It is ayreed 
that mere negligence is not sufficient. . .. To 
support an action of trover there must be a positive 
tortious act (HEATH, J.).—BROMLEY v. COXWELI, 
(1801), 2 Bos. & P. 488; 126 K. R. 1372. 

88. |—A horse was kept at deft.’s 
stables ; & one day, when he was from home, three 
or four of his servants being in charge of the 
premises, the horse was taken away. Deft. 
blamed his ostlers for letting it be taken; but on 
being himself remonstrated with, replied, that it 
was of no consequence, because he was indemnified : 
—ITeld: in such case, trover would not lie. 

It appears, on the evidence, that the horse has 
been got away by C.; & that his taking it might, 
& ought to have been prevented by deft.’s 
servants; but, unless they concurred, C. was 
a trespasser; & deft. is not liable in trover though 
he may be in another form of action (ABBOTT, C.J.). 
-- BARNARD v. Tlow (1824), 1 C. & P. 366; 171 
de. R. 12338, N. P. 

89. ——- -—--.]—-HWALD v. Canny, No. 95, post. 

90. ——— Excess of lawful right—Working 
animals taken damage feasant.|—AGAk v. LISLE 
(1613), as reported in 1 Brownl. 6; 123 KE. BR. 629. 
Annotation :—Refd. 2. v. Haughton (1718), 1 Stra. 83. 

91. Interference to prevent damage to 
chattel.|—-Where an injury has been done to a 
chattel belonging to another, in endeavouring to 
do a service to such person out of charity, or to 
prevent mischief, from the act of such persons, 
an action of trover will not lie for it. - DRAKE v. 
SUORTER (1802), 4 Esp. 165 ; 170 EK. R. 678, N. P. 

92. —-_- —-- Demand by owner without tender 
of compensation.|—A quantity of timber, placed 
In a dock on the bank of a navigable river, being 
accidentally loosened, is carried by the tide to a 
considerable distance, & left at. low water upon a 
towing path. <A. finding it in that situation, 
voluntarily conveys it to a place of safety, beyond 
the reach of the tide, at high water. A. has no 
lien on the timber for the trouble or expense to 
Which he may have put himself in the carriage of 
It, but is liable to an action of trover, unless he 
deliver ib up to the owner on demand, though 
nothing be tendered him by the owner by way of 
compensation. But in such a case, in all, pro- 























PART II. SECT. 1, SUB-SECT. 1. 


f. Positive wrongful act.}—To con- 
stitute conversion there must be a 


ositive & wrongful act.—STUART v. 
ULLER (Sask.), (1922) 3 W. W. R. 
556 > 70 D. L. ° 21 —CAN. 


bability, A. might maintain an action against the 
owner for a compensation.— NICHOLSON v. CHAP- 
MAN (1793), 2 Hy. Bl. 245; 126 E.R. 536. 


Annotations :—Refd. Aitchison v. Lobre (1879), 4 App Cas. 
755 ; The Gas Float Whitton No. 2, [1896] P. 42. entd. 
Vivian v. Mersey Docks Board (1869), L. Rh. 5 C. P. 19 3 
Hingston v. Wendt (1876), 1 Q. B. D. 367; Peruvian 
Guano Co. v. Dreyfus (1887), [1892] A. C. 170,n.; 
Gwilliam v. Twist, [1895] 2 Q. B. 84; Prager v. Blatspiel 
Stamp & Heacock, |1924) 1K. B. 566 ; Jebarav. Ottoman 
Bank, [1927] 2 K. B. 254. 


93. ——— Mere deprivation of possession not 
sufficient.|—THorRowoop v. ROBINSON, No. 146, 
post. 


94. Dealing with goods in manner inconsistent 
with rights of owner.|—A person is guilty of a 
conversion who intermeddles with my property & 
disposes of it (LORD KLLENBOROUGH ).--STEPHENS 
v. ELWALL (1815),4 M. & S. 259; 105 BW. R. 830. 
Annotations :—Consd. Garland v. Carlisle (1837), 4 Scott, 

587. Apprvd. Hollins v. Fowler (1875), Ju. R. 7 H. L. 757. 

Consd. Delaney v. Wallis (1884), 15 Uox, C. C. 525; 

Gordon v. London, City & Midland Bank, Gordon v. 

Capital & Counties Bank (1900), 83 L. 1, 762. ld. 

Winter v. Bancks (1901), 84 L. ‘I’. 504. Refd. Alexander 

v. Southey (1821), 5 B. & Ald. 247 ; Price v. Helyar (1828), 

1 Moo. & VP. 541; Hutton v. Balme (1832), 2 Tyr. 620 ; 

Balme v. Hutton (1833), 9 Bing. 471; Cranch ». White 

(1835), 1 Bing. M. C. 414; Kynaston v. Crouch (1845), 

14 M. & W. 266; Symonds v. Atkinson (1856), 1 H. & N. 

146; Fowler v. Hollins (1872), L. 2.7 Q. B. 616; Meintire 

v. Potter (1889), 22 Q._B. D. 438; Barker v. Furlong, 

[1891] 2Ch.172. Mentd. Sharland v. Mildon, Sharland v. 

Loosemore (1846), 5 Haro, 469. 

95. |—To constitute a conversion of 
goods, there must be some repudiation by deft. 
of the owner’s right, or some exercise of dominion 
over them by him inconsistent with such right. 
A. sent by railway from Paris seven cases of 
pictures, etc., addressed to ‘‘ A. Custom IJlouse, 
London Bridge, via Dunkirk, per Steamer.’? Upon 
their arrival at) Dunkirk, one of the packages was 
found to be damaged, & was, according to the 
course of proceedings in France, detained there 
for official examination; the remaining six being 
sent forward by B., the agent at Dunkirk of the 
railway co., & also of the steam shipping co., 
under a bill of lading making them deliverable 
‘to Custom House, oondon Bridge, or to order,’’ 
upon payment of freight. These six cases duly 
arrived in London, & were reccived by A. The 
remaining case, having been examined & re-packed, 
was forwarded by B., by another vessel belonging 
to the same co., under a bill of lading making it 
deliverable ‘‘ to ©., to hold at the disposal of A., 
Custom House, London Bridge, or to his order,” 
upon payment of freight. Both bills of lading 
contained a memorandum stating that the goods 
were to be taken out twenty-four hours after the 
steam boat was reported at the Custom House, or 
the same would be transhipped into lighters, 
or warehoused, at the expense & risk of the 
proprietors of the goods. Upon the arrival of the 
vessel in London, the last-mentioned case was 
landed by ('., who was the agent in J.ondon of the 
shipping co., who paid the duty on the contents, 
& placed it, in his own name, in a free warehouse on 
Brewer’s Quay, a usual & accustomed & proper 
place for the purpose. The wharfinger shortly 
afterwards, for his own convenience, & without 
the knowledge of (., removed the case in question, 
with other goods, to another warehouse of the same 
description belonging to him, in Seething Jane, 
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Sect. 1.—What amounts to conversion : Sub-sect. 1.) 


where it was destroyed by an accidental fire :— 
Held: C. did not exceed his duty, in landing & 
warehousing the goods, & consequently was not 

ilty of a conversion, or responsible for their 

oss, although the jury found that he was not 

acting with a view to do his best, or as a prudent 
man would have acted intending to do his best, 
for the benefit of the owner of the goods, but with 
a view to his own profit; & the circumstance of 
his having paid the duty upon the goods made no 
difference. 

There is no doubt that a negligent dealing by a 
bailee with goods is not a conversion (MAULE, J.). 
-~HWALD v. CAREY (1852), 11 C. B. 977; 21 L. J. 
C.P.97; 184. T. O.S. 64, 209; 16 Jur. 197; 138 
E. RR. 762. 

Annotations :—Consd. Evans v. Wright (185 H. & N. 


7), 2 
627. Refd. Crouch v. G. W. Ry. (1857), 26 L. J. x. 418; 
Hollins v. Fowler (1875), L. R. 7 HT. Li. 757. 


96. .|—To constitute a conversion there 
must be either a taking of the entire property in 
the yoods, or a depriving the owner of the 
possession. <A partial destruction, when the nature 
of what is left remains unchanged, is no conversion. 

Deft. was the owner of a close, & pltf. of certain 
fiinber which was buried in the soil. Deft. dug 
a hole, for the purpose, as he alleged, of making a 
saw pil, & in so doing cut through pitf.’s timber : 
Held: the motive of deft. in so making the hole 
should not. be left to the jury to consider in judging 
as to whether or not a plea of justification was 
proved.— SIMMONS v. LILLYSTONE (1853), 8 Iixch. 
431; 22 L.J. Mx. 217; 211.7.0.8.45; 1W. R. 
198; 155 BK. R. 1417. 

a pada :—Consd. Hollins +. Fowler (1875), L. R. 7H. 1. 

Vile 


97. |—When a man perfectly well knows 
that the goods belong to another, & will not let 
him have them, he is liable in an action of trover, 
& the law calls his refusal to let him have them, 
‘a conversion ”’ (POLLOCK, C.B.). 

When a man detains another’s goods, he know- 
ing that they belong to that person, or with the 
means of knowing it, & if he had made proper 
inquiry he would have ascertained they were his, 
in my judgment the detention of those goods is 
what the law has thought fit to apply the term 
‘“conversion’”’ to. It may be an unfortunate 
term to use, but it is as old as the time of Lord 
Holt (Marvin, 3B.).—Piu.or vo. WILKINSON 
(1863), 2 H.& C. 72; 2 New Rep. 175 3; 32 L. J. Ex. 
201; 8 L. T. 361; 9 Jur. N.S. 523; 12 W. R. 15; 
on appeal (1864), 3 H. & CO. 345, Ex. Ch. 
Annas. nen: Hiort ve L. & N. W. Ry. (1879), 4 

xX. ° . 


98. .|—A broker who mercly negotiates 
the sale of chattels without the authority of the 
true owner commits no tort at all. The sale is 
a mere void act. It divests the true owner of no 
right, & it does not physically interfere with his 
control or possession of the goods. But if in 
addition to negotiating a sale the broker meddles 
with the goods themselves & hands them to the 
buyer with the object & intention of transferring 
to the buyer the property & possession in pur- 
suance of the unauthorised sale, then he makes 
himself liable in trover to the true owner, for he is 
guilty of an act in relation to the goods themselves 
which is inconsistent with the rights of the true 
owner (BiGHAM, J.).—EDELSTEIN v. SCHULER & 
Co., [1902] 2 K. B. 144; 71 L. J. K. B. 5672; 87 
I. VT. 204; 560 W. R. 493; 18 T. L. R. 597; 46 
Sol. Jo. 5003; 7 Com. Cas. 172. 


Annotations :—Refd. Clayton v. Le Roy, {1911} 2 K. B. 1031. 
penta: pe Hale v. Alexandria Water Co. (1905), 21 
¢ re) e 














TROVER AND DETINUE. 





99. .|—A railway co., received fourteen 
drums of crude phenol to be forwarded to the order 
of certain consignees. When the goods arrived 
at a station near their proper destination they were 
by mistake & without the authority of the real 
consignees delivered to deft. through his agent 
at the station, & deft. appropriated six of them to 
his own use. He subsequently returned eight of 
the fourteen to the railway co. The real consignees 
brought suit against the railway co. for mis- 
delivery of six drums of phenol & recovered £82. 
In an action by the railway co. & the real con- 
signees against deft. for conversion, or alter- 
natively for money paid, deft. proved that he was 
expecting creosote in casks on another order at 
the same time & contended that as the railway 
co. had misled him by delivering creosote, they 
were estopped from recovering damages for the 
conversion :—Held: there was no estoppel & deft. 
was liable for conversion. 

Dealing with the goods 1n a manner inconsistent 
with the right of the true owner amounts to a 
conversion, provided it is also established that there 
is an intention on the part of deft. in so doing to 
deny the owner’s right, or to assert a right which 
is in fact inconsistent with the owner’s right (per 
Cun.). LANCASHIRE & YorKsSITRE Ry. Co., 
LONDON & NorTH WESTERN Ky. Co. & GRAESER, 
Lyrp. v. MACNICOLL (1918), 88 L. J. K. B. 601 ; 
118 lL. Tl. 696; 34 'T. TL. R. 280; 62 Sol. Jo. 3865, 
De 

100. ———.]—C., the landlord of a house, the 
rent of which was in arrear from the tenant, being 
informed that E., the holder of a bill of sale of the 
tenant’s furniture in the house, was removing the 
furniture between 8 & Y o’clock in the evening, 
went to the house, accompanied by a policeman, 
& informed FE. that he was the landlord & that 
unless a quarter’s rent, which he claimed to be due, 
was paid to him he would not permit the furniture 
to be removed. Thereupon, no physical force 
having been used, EK. desisted from removing the 
furniture & quitted the house, leaving a man 
behind in possession. On the following day C. 
levied a distress on the goods in the house for the 
quarter’s rent. EK. brought trover against C. for 
the wrongful conversion of jis goods, & the jury 
having found a verdict for the deft.: Meld: 
discharging a rule for a new trial, C. had not so 
interfered with the possession or dominion of the 
goods as to amount to a conversion, or to give 
the pltf. 1. a right to maintain trover. 

The depriving an owner of the use of his goods 
so as to amount to conversion, must be a total & 
entire deprivation of the general dominion over 
them, a preventing him from doing anything at 
all with them, & not merely preventing him from 
using them in one particular way.—ENGLAND vw. 
CowLEY (1873), L. R. 8 Exch. 126; 42 L. J. Ex. 
80; 281. T. 87; 21 W. Rh. 337. 


Annotation -—Consd. Van Oppen v. Tredcgars (1921), 37 
T. L. R. 504. 


101. -—— Disposition for own benefit or that 
of another — Possession obtained fraudulently.]— 
Though a fraudulent vendee may be sued in trover 
by the vendor, yet the right of action does not exist 
against every person into whose hands the property 
may have passed subsequently. 

If G. obtained the goods from pltfs. by fraud, & 
sold them to defts., yet, if defts. were not privy 
to the fraud, they are not liable to the pltis. in 
trover. 

G. bought cotton goods of pltfs. to the amount of 
£816, & they were afterwards sold by It. to defts. 
for £589. No transactions were shown between 
G. & R.:—Held: the connection between pltfs. 


Part JJ.—LiIABILITY FOR CONVERSION AND DETINUE. 


& defts. were too remote to raise a cause of action, 
unless the jury were convinced that G. obtained 
the goods originally by fraud, & defts. bought them 
under circumstances which must have convinced 
them that the goods were so obtained.-—-SHEPPARD 
v. SHOOLBRED (1841), Car. & M. 61, N. P. 
Annotation :-—Retd. White v. Garden (1851), 10 C, B. 919. 

102. Possession obtained innocently. | 
-—_Any person who, however innocently, obtains 
possession of the gouds of a person who has been 
fraudulently deprived of them, & disposes of them, 
whether for his own benefit or that of any other 
person, is guilty of aconversion. Where, therefore, 
B. had fraudulently obtained cotton from F., & 
H., whose ordinary business was that of a cotton 
broker, & who was utterly ignorant of the fraud 
of B., purchased it from B.in the belief & expecta- 
tion that M., one of his ordinary clients, would 
accept it, & M. did afterwards accept it, though 
H. only received from M. a broker’s commission 
& not a trade profit on the sale: - Held: in this 
instance Hl. had made himself a principal, & by 
transferring the cotton to M. had committed an 
act of conversion, which made him liable in trover 
to F., the real owner of the cotton. JTonmins v. 
FowLer (1875), lL. RK. 7H. 1. 757; 44 1. J. Q. B. 
169; 33 L. T. 73; 40 J. P. 53, H. I.3 ) affy. 
S.C. sub nom. FOWLER v. HOLLINS (1872), lL. KR. 
7Q. B. 616, Ex. Ch. 

Annotations :—Apld. Cochrane v. Rymill (1879), 40 L. T. 
744. Consd. Delancy v. Wallis (1884), 15 Cox, C. C. 525. 
Distd. Turner v. Hockey (1887), 56 1. J. Q. B. 301. Consd. 
Barker 1. Furlong, {1891} 2 Ch. 172; Consolidated Co. r. 
Curtis, [1892] 1 Q. B. 498, Apid. Winter v. Bancks 
(1901), 84 L. T. 504. » Underwood v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 1 K. B. 775. 
Refd. England v. Cowley (1873), lL. HR. 8 Exch. 126: 
Hort v. Bott (1874), $0 L. T. 25; Arnold v. Chequo Bank, 
Arnold v. City Bank (1876), tC. P. D. 578: Lindsay v, 
Cundy (1876), 1 Q. B. D. 3185; Iredale v. Kendall (1878), 
40 L. T. 362; Glyn Mills, Currie v. Kast & West India 
Dock Co. (1880), 6 Q. BK. DD. 475; Mekntire v. Potter 
(1889), 22 Q. B. D. 438: Now York Breweries Co. ». 
A.-G., [1899] A. C. 62; Didisheim v. London & West- 
minstcr Bank, 11900) 2 Ch. 15; Mansell v. Valley Printing 
Co., (1908) 1 Ch. 567; Morison v. London County & 
Westminster Bunk, [1914] 3 K. B. 356; London & 
Montrose Shipbuilding & Repairing Co. v. Barclays Bank 
(1925), 31 Com. Cas, 67. 

103. Repudiation of right of owner.! —-I{TEALD 
v. CAREY, No. 95, ante. 

104. —-—.|—A mere refusal by deft. to deliver 
to pltf. a chattel of his which is on deft.’s premises, 
is not evidence of a conversion; but a denial 
by deft. of pltf.’s right to it, or a refusal by which 
deft, eXerciscs a dominion over the chattel is. 
Mer v. Watrns (1855), as reported in 24 L. J. 

e a 193. 

Annotations :—Mentd. Re Garwan, Wx p. Barclay (1855), 5 
De G. M. & G. 403 ; Walmsley v. Milne eo}. 7C.B.N.S. 
115; Holland », Hodgson (1872), L. R. 7 C. P. 328; 
Chidley v. Wost Ham (1874), 32 L. IT. 486. 

105. ——-.]|—-LANCASHIRE & YORKSHIRE Ry. 
Co., Lonnon & Norti WESTERN Ry. Co. & 
GRAESER, Lrp. v. MACNICOLL, No. 99, ante. 

106. ——— Defendant claiming right to goods in 
meee RED If a person detains goods under any 
claim of interest in himself, so as to deprive the 
person ontitled to the possession of them of his 
dominion over them, it is a conversion. 

H*., being in possession of a billiard table, which 
plitf. had lent to him on hire by bill of sale assigned 
the goods in his house, & with them the billiard 
table, to deft. Deft. took possession, but did not 
remove the table. YVPltf. demanded the table. 
Deft. desired to see the writing under which it 
was lent to F. On the following day pltf.’s son 
produced the document upon which an agreement 
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for the sale of the billiard table, which had not 
been carried into effect, was indorsed. Deft. 
was at first willing to give up the table, but 
subsequently wished to consult his attorney. 
Pitf. refused to permit deft. to have a copy of the 
document, & gave him notice that he would call 
for the table on the following day at 12 o’clock. 
Accordingly at that hour pitf. called & saw deft.’s 
man, but did not get the table, the room in which 
it was being locked. The table was afterwards 
gcized by F.’s landlord for rent. In an action for 
trover by pltf. for the table :—Held: there was 
evidence from which the jury were warranted in 
finding a conversion of the table by deft. 

(2) So, notwithstanding that deft. might have 
given directions to his man to give up the table 
when called for, such directions not having been 
communicated to pltf. Qu.: whether deft.’s 
taking possession of the table under the bill of sale 
was not a conversion. 

(3) There is no more common cause of action 
than where an owner of goods complains that 
another has wrongfully taken possession of them. 
The law has provided four forms of action appli- 
cable to such a state of things. (a) The action of 
trespass, which appears more immediately directed 
to the taking of a man’s property out of the posses- 
sion of the owner; (b) the action of replevin in 
respect of goods taken but restored to the owner by 
process of law. But at common law the more 
direct remedy for the recovery of possession, or 
damages, where a chattel was detained from the 
owner, was the action of detinue. There existed, 
however, an objection to that action, which was 
that. deft. was entitled to wage his law, & the 
consequence was, that deft. in an action of detinue, 
by himself swearing to the non-existence of the 
cause of action, could at once defeat pltf. In 
consequence of this, the cts. of law, in very early 
times, invented the action of trover. They 
permitted pltf. to state that he lost goods which 
he never lost, & that deft. found goods which he 
never found, & that deft. converted the goods so 
found to his own use. The cts. took upon them- 
selves to prohibit deft. from denying either the 
averment of the losing or the finding by deft. ; 
& thus they gave an action, a species of action on 
the case, in which deft. could not wage his law. 
That, I believe, was the origin of the action of 
trover—-an action devised for the purpose of 
preventing pltfs. from being defeated by the wager 
of law. The origin of the action of ‘ indebitatus 
assumpsil’’? was the same. For the purpose of 
preventing the wager of law in an action to recover 
a debt, the cts. devised the action of ‘ indebitatus 
assumpsil,’”’? wherein it was alleged that deft. was 
indebted to pltf., & being so indebted, he promised 
to pay the debt, but broke his promise. ‘This 
was an action on the case, & wager of law could not, 
be made. This, I believe was the true origin of the 
action of trover, &, in my judgment, we ought to 
extend its operation to all cases where a right 
of action in detinue properly exists, & not throw 
difficulties in the way of a man’s recovering where 
his goods are wrongfully detained (MARTIN, B.).— 
BurrRouGcnHues v1. BAYNE (1860), 5 H. & N. 296; 
29 L. J. Ex. 185; 21. 7.16; 167 BE. R. 1196. 


Annotations :—As to (1) Apld. Pillot v. Wilkinson (1863), 
2H. & C. 72. Consd. Hollins ». Fowler Gere): L. R. 7 
H.L.757. Apld. Clayton v. Le Roy, [1911] 2K. B. 1031. 
Refd. Hilbery v. Hatton (1864), 3 New Rep. 670; Biort 
v L. & N. W. Ry. (1879), 4 Kx. D. 188. Aa to (3 d. 
Hollins v. Fowler (1875), L. R. 7 H. L. 757; Consolidated 
Co. v. Curtis, [1892] 1 Q. B. 495. 
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--—There is no conversion to the  possession.--MARSHALL | v. 
where there ie detention not adverse pee [1920] N. Z Le Re. 497.— 
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Sect. 1.—What amounis to conversion: Sub-sects. 1 
& 2, A. (a).] 


107. Act of physical control.|—-WorrLrey vv. 
CAMPLING, No. 136, post. 

108. ———.]|—A. having sold to B. some growing 
trees, BK. entered to cut them down, whereupon C. 
who was on the land as a trespasser, served B. 
with a notice not to fell any of the timber. B. 
having desisted in obedience to the notice, C. 
subsequently cut down a tree, but left it upon 
the ground, & did not further interfere with it: 
Held: C. not having detained or exercised any 
physical control over the felled tree when it was 
severed, from the soil, had not been guilty of a 
conversion of it, notwithstanding the notice, which 
was not an assertion of title to a chattel, but a 
claim of dominion over the tree before its severance 
from the realty..—BIRD v. BOND (1863), 1 New Rep. 


444, 

109. —-—.] -EDELSTEIN v. SCHULER & Co., No. 
08, ante. 

110. . .|—PItfs., who were carricrs, delivered 





certain goods by mistake to a wrong firm, & defts.’ 
managing director, who happened to see the 
goods, claimed them as the property of defts. & 
purported to sell them to the firm to whom they 
had been delivered by mistake :—Held : alehougli 
defts. had not physically dealt with the goods 
pltfs. had a good cause of action for conversion.— 
VAN OprEN & Co., Trp. v. TREDEGARS, LTD. 
(1921), 37 T. L. Wt. 501. 

111. —— Necessity for complete exclusion of 
owner.|-—-ENGLAND v. COWLEY, No. 100, ante. 

112. —~-— -.]—Huort»v. Bort, No. 2 221, post. 

113. -—— Representation of possession not suffi- 
cient.]——-An advice note sent by a railway co. to 
a consignee of goods is not such a representation 
of the possession by them of the goods as will. 
without evidence of a custom to do so, entitle the 
consignee to act upon it in {he way of reselling the 
goods ; nor will it, in the absence of wilful mis- 
statement or culpable neghgence, leading proxi- 
mately to the consignce’s suffering loss, estop the 
co. in an action of trover from denying that they 
in fact ever had the goods, although the consignce 
had paid them the carriers’ charges in respect of 
them. 

Trover by estoppel will not He upon any repre- 
sentation of the possession of goods, if, in fact, the 
goods were never at any time in defts.’ possession. 
—Cakk v. LONDON & NORTH WESTERN Ry. Co. 


(1875), L. R. 10 C. PP. 3075 44 L. J. CO. P. 109 ; 
31 L. 1. 785; 39 5. 2. 2793 23 W. It. 747. 
Annotations ; ea Seton +. Lafone (1887), 19 Q. B. 1. 


68; L. & Y, Rty., lu. & N. W. Ry., & Graeser v. MacNicoll 
(1918), 88 1. J. K. Mi. 601. Refd. larmeloc v. Buin (1876), 
1c. P. D. 445; Joseph v. Webb, Joseph v. Lyons, Josep 
v. Pidcock, Joseph vw. Jones (1883), Jab, & Ki. 262; 
dllman, Spencer v. Carbutt (1889), 61 1. T. 281; Tombhin- 
son v. Balkis Consolidated Co., [1891] 2Q. B. 614. Mentd. 
outean Vv. o ahh Lyonals, Johnson v, Blumeuthal (1877), 
47 L. Q). 241; Harris v. Truman (1881), 7 Q. B.D. 
340): Canis v. "a. HK. Ry. (1883), 11 Q@. B. D. 776; 
Manchester & Oldham Bank v. Cook (1883), 19 L. T. 671; 
Barnetts, IIoares v. South London Tram. Co. (1886), 2 
T. L. RR. 8483 Proctor v. Bennis (1887), 36 Ch. D. 740, 





24 O. W. R. 826; 


TROVER AND DETINUE. 


Low v, Bouverie, [1891] 3 Ch. 82: Sarat Chunder Dey v. 
Gopal Chunder Lula (1892), 8 T. L. R. 732; Re Boauey. 
& Yorkshire Breweries, Er p. Harrison (1893), 
204; Foster v. Tyne Pontoon & Dry Docks Co. os nee 
wick (1893), 63 L. J. Q. B. 50; Dixon». ene We ye. 1900] 
1 Ch. 833; Whitechurch v. Cavanagh, [1902] A. C. 117; 
Comitti v. ‘Maher (1905). 94 L. T. 158; Compania Naviera 
Vasconzada v. Churchill & Sim, Same v. intr 1906) 
1K. B. 237; L. & N. W. Ry. v. Hudson, [1920] A. C. 324; 
Colley v. Overseas Exporters, 1919, Ltd., [1921] 3 K. B. 
302; Dominion Coal] Co. v. Maskinonge 8.8. Co., [1922] 
2K. B.132; Bradford v. Price (1923), 92 L. J. K. B. 871; 
Jones (Holloway) v. Woodhouse, (1923] 2 i 'B. 117, 


Refusal after demand.]-—See Sect. 2, post. 
114. Negotiation for unauthorised sale of broker.] 
—HDELSTEIN v. SCHULER & Co., No. 98, ante. 


2.—ActTs AMOUNTING TO 
CONVERSION, 

A. Taking. 
(a) In General. 

115. Wrongful taking.|—A wrongful taking is 
sufficient to support a count in trover, without 
proving a subsequent demand &  refusal.— 
GRAINGER v. Hii (1838), 4 Bing. N. C. 212; 1 
Arn. 42; 5Scott, 561; 71. J.C. P.85; 1382 hk. R. 
789 ; sub nom. GRANGER v. Llu, 2 Jur. 235. 
Annotations :—Refd. Powell v. Ae a (1851), G6 Exch. 67; 

Warner v. Riddiford (1858), 4 3. "180. Mentd. 

le Medina v. Grove (1847), 10 o i ae "Parton v. Hill 

(1864), 4 New Rep. 103; Assets Development Co. v. 

Close (No. 2) (1901), 46 Sol. Jo. 12; Giblan v. National 

Amalgamated Labourers’ Union of Great Britain & Iro- 

land, 11903] 2 K. B. 600. 

116. ——— Necessity for intent to convert——To use 
of taker or third person.|—Trover for two horses. 
It appeared at the trial that deft. was the manager 
of a ferry from B. to L. & that pltf. embarked on 
board deft.’s ferry boat at B. having with him 
the horses in question, for the carriage of which 
he had paid the usual fare. When deft. came on 
board, it having been suggested that pltf. had 
behaved improperly on board, he, deft., told pltf. 
he would not carry the horses over the water, & 
that he must take them on shore. PlItf. refused to 
do this, & deft. took them from pltf. & put them on 
shore, & they were conveyed to an hotel kept by 
deft.’s brother. Pitf. remained on board & was 
conveyed over the water. On the following day 
pltf. sent for the horses, but they were not delivered 
up; a message was, however, afterwards sent to 
pltf., that he might have the horses on sending for 
them & paying for their keep, but that if he did not 
send for them, they would be sold to pay the 
expenses. The latter was accordingly done, & 
this action was brought. The defence set up was, 
that pltf. having misconducted himself on board, 
the horses were put on shore in order to get rid 
of pltf. by inducing him to follow them. 

The judge, in summing up, told the a that 
deft. by taking the horses from pltf. & turning 
them out of the vessel, had been guilty of a con- 
version, unless they thought plitf.’s conduct 
justified his removal from the steamboat, & he 
had refused to go without his horses :—H eld ; 


SUB-SECT. 


O. W. N. 1452 


107i. Act of physical control. t g. Acccssily for intention to conrert.} (1851), : N. B. BR. (2 All.) 242.— CAN. 
SMiIrH v. WHITE (1879), 18 N. B. ~ Donaty vv.  FuLton het 3g 115 iii. ——.]—CLARKE v. WINNIPEU 
(2 ie be B.) 443.—CAN. N.B.R9; 5 HLL. R54; 6H. LR. Corpy, (1870), Temp. Wood, 56.—CAN. 
——.- Dickry . McCauL 397,—CAN. 115 iv. —— .]—I1f a person makes an 
(ser , 4 A. It. 166.—CAN, h. ——.J—LoNnG 1. SMILEY (1913), agreement concerning goods, & in 


111 i. Necessity for ‘complete 
.exclusion of owner.\—ROURKE v. UNION 


12 D. L. R, 61.—CAN. 


fraud of that agreement takes pospes- 
kion of them, it is a conversion.— 


INSURAN ' 238. C, 3 1 ; ‘ 
An ©. R. Sia. PART Il, SECT. 1, SUB-SECT. 2.— & On. too ee 
A. (a). 

111 ii. ——— —-—-—..}—-CrenIRE STAR v. ———.}—-NcoTama v. N‘'CUME 
MINING Co., Lip. v. TRosauaAND- 115i. Wrongful oe }- HUGIES 1. (893). 10 8. C. 207; 3C. T. Rh. 261.— 

Koorenay Mining Co., Lrp. (1905), SUTHERLAND (1842), 3 N. B. R. (1 —S. AF. 


Kerr) 574.—-CAN. 


11 B.C. R. 231; 2M. M. Cas. 271.— 
CAN. 


115 ii. ————.}—M‘MILLAN v. Rircnigz 


k. Thresher’s lien — Excessive 
quantily of grain taken.)--STRONGMAN 





Parr JJ.—LIABILITY FOR CONVERSION AND DETINUE. 


this amounted to a misdirection, as a mere wrong- 

ful asportation of a chattel docs not amount to 

a conversion, unless the taking or detention of the 

chattel is with intent to convert it to the taker’s 

own use, or that of some third person, or unless 
the act done has the effect either of destroying or 

changing the quality of the chattcl.—FouLprs v. 

WILLOUGHBY (1841), 8 M. & W. 540; 1 Dowl. 

N. 8.86; 10 L. J. Ex. 364; 5 Jur. 534; 151 

E, R. 11538, 

Annotations :—Consd. Crouch v. G. N. Ry. (1856), 11 iKxch. 
742. Apld. Burroughes v. Bayne (1860), 5 H. & N. 296. 
Refd. Needham v. Rawbone (1844), 9 Jur. 274: Kdmonson 
o. Nuttall (1864), 17 C. B. N.S. 280; Hilbery v. Hatton 
(1864), 3 New Rep. 671; England v. Cowley (1873), L. i. 
8 fixch. 126 ; Hollins v. Fowler (1875), L. R. 7 H. L. 757; 
Moritt v. N. E. ly. (1876), 34 L. T. 94. 

117. Effect of redelivery.|.—RUTLAND’S 
(COUNTESS) CASE (1597), Moore, K. B. 266; 1] 
Roll. Abr. 5; 72 EB. 1. 571. 

Annotations : ~Refd. Lemasons & Dichson’s Case (1626), 
Poph, 189; Jones v. Morley (1697), 12 Mod. Rep. 159: 
Kivans 7. Lewis (1835), 3 Dowl. 819; Moon v. Raphacl 
(1835), 1 Hodg. 289; Heald v. erey (1852), 21 L. I. Cc. P. 

ane 
0. 





97; Hemming v. Hale (1859), 7 C. S. 487; Mdmon- 

son v, Nuttall (1864), 17 C. BL N.S. 2 

118. Putting money into bag.J—-By recciving 
money, & putting it into a bag, the property is 
altered, & detinue will Jic for it.—CARTER v, 
SUEPHERD (1698), Comb. 4753 5 Mod. Rep. 398 ; 
12 Mod. Rep. 189; 2 Salk. 507; 90 E. R. 600; 
ne nom. CANTER v. SHPHEARD, 1 Ld. Raym. 
330. 

119. Wrongful seizure by officer—Seizure of 
game by constable.|—In Poaching Prevention 
Act, 1862 (c. 114), s. 2, ‘‘the value” of the 
game which is to be restored to an innocent person 
from whom it has been taken by a police officer, 
In pursuance of the power of seizure given by the 
sect., means the value of the game at the time of 
the termination in favour of the innocent person 
of procecdings subsequently taken against him 
by the police officer under the provisions of the 
section, & not the value of the game at the time 
it was seized. 

_ «A police officer seized certain partridges’ cggs 
In accordance with the provision of Poaching 
Prevention Act, 1862 (ce. 114), s. 2, under which 
partridges’ eggs are “ game,’’ but subsequently 
took out a summons against the person from whom 
he seized them, charging him before justices with 
an offence against Game Act, 1831 (c. 32), s. 24, 
Which contains no power of seizure. A conviction 
under the summons was on a case stated by the 
Justices, quashed. By order of the justices the 
eges were destroyed :— Held: the police officer 
was liable for the value of the eggs at the time they 
were scized in an action founded on trover, 
Masinuch as it is a condition subsequent to any 
steps that a police officer takes under Poaching 
Prevention Act, 1862 (c. 114), 5. 2, that he should 
continue to proceed under that section in order to 
be entitled to its protection. If he seizes game 
with a bond fide intention of acting undcr Poaching 
Prevention Act, 1862 (c. 114), s. 2, but subse- 
quently proceeds under a different statute his act 
of seizure is thereby rendered unlawful & he 
becomes in law a trespasser.— STOWE v. BENSTEAD, 
[1909] 2 K. B. 415; 78L. J. K.B. 887: 101L. 7. 


38; 73 J. P. 370; 25 T. L. R. 546; 53 Sol. Jo. 
543, D.C, 


v. Dow & SAsKATCOEWAN WESTERN 
KLEVATOR Co., [1919] 1 W. W. R, 963 
cae L. R. 691; 12 Sask. L. kh. 140.— 


serliing right over 


1. Removal contrary to agrcemeni— 
Without notice.|—KINw v. BULL CoAL 
MINING Co. (1877), Knox, 389.—AUS. 16; 48 D 


m. Hemoval for purpose of as- 


AVUTHRAMAN (1898), I. L. Ik. 22 Mad. 


n. Removal of crop— After sever- 
ance.]—— MCARTHUR v. NILES, 
(1919), 45 O. L. R. 280 
7 e L. HR, 45.—CAN. 

o. Removal of building.}] — CLEAVER 
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—— Customs officer.|—See REVENUE, Vol. 
XXXIX., pp. 222, 223, Nos. 26-32. 

—— Sheriff.|—Sce Sub-sect. 2, A. (c), post. 

120. Taking possession of effects of testator—Ap- 
pointment as executor revoked.|—Where an exor. 
had obtained probate of a will, with notice that 
testator had made a subsequent will, appointing 
another exor., & he acted by taking possession of 
testator’s effects :--Held: the exor. under the 
second will, who had obtained probate might 
maintain trover for the effects so taken possession 
of.—WOoOOLLEY v. CLARK (1822), 5 B. & Ald. 744 ; 
1 Dow. & Ry. K. B. 409; 106 BK. RR. 13863. 
Annotations :—-Refd. Morgan v. ‘thomas (1853), 8 Exch. 302 ; 

Thompson v. Harding (1853), 22 L. J. Q. B. 448; Boxall 

v. Boxall aed 27 Ch. 1). 220; Kilis v. His (1905), 74 

L. J. Ch. 296 ; Hewson v. Shelley, [1914] 2 Ch.13, Mentd. 

Welchman v. Sturgis (1849), 13 Q. 8.552; Meyappa Chetty 

v. Supramanian Chetty, {1916] 1 A. C. 603. 

121. Taking excessive toll.|——-Where a person 
entitled to toll of a commodity, wheat, for instance, 
takes more than he is entitled to, an action of 
trover lies against him for the excess, although the 
part lawfully taken be nixed up with the excess.— 
NORMAN v. BELL (1831), 2 B. & Ad. 190; 9 
L. J. O. S. K. B. 177; 109 BH. RR. 1114. 

Annotation :-—Refd. Batchelor v. Vyse (1831), 4 Moo. & S. 


122. Removal of virgin soil by tenant.|—If a 
tenant of land, during his tenancy, remove a 
dung heap, &, at the time of his so doing, digs into & 
removes virgin soil that is beneath it, the landlord 
may maintain either trespass de bonis asportalis 
or trover for the removal of the virgin soil. 

I am of opinion that, if a tenant, during the 
tenancy, remove virgin soil, it becomes by opera- 
tion of law the personal property of the landlord 
(PARKE, B.).- Hl1GGoN v. MORTIMER (1834), 6 
C.& Pp. 616; 172 i. R. 1389, N. 2. 


123. Taking under threat - Sufficiency of 
duress.|—Pitf. being lawfully possessed of certain 
bills of exchange given him by D., a trader, deft., 
acting on behalf of creditors of 1)., who had taken 
proceedings to make him bkpt., came to plitf. when 
ill in bed, & demanded the bills, &, on pitt.’s refusal 
to give them up, told him that if he did not the 
expense of the bkpcy. would fall on him, & the 
comr. would be very severe with him. Dltf. was 
much agitated, & delivered up the bills. Pitfls 
agent afterwards, while the bills were in deft.’s 
possession, informed him of the circumstances 
under which they had been given to plitf., & told 
him that he, deft., & his employers had no right 
to them; but deft., notwithstanding, handed 
them over to his employers. Jn trover for the 
bills :—Held: (1) the original taking was not a 
conversion, inasmuch as there was no such duress 
as would have avoided a contract, or have enabled 
pitf. to maintain trespass de bonis asportalrs ; 
(2) deft. was guilty of a conversion by delivering 
the bills to his employers after notice of the facts. — 
PowWELL v. HOoYLAND (1851), 6 Exch. 67; 20 
L. J. Ex. 82; 16 L. 'T. O. S. 369; 1565 H.R. 456. 

124. Taking property of lunatic—For purpose of 
protection.|—The wife of a lunatic ordered the 
medical gentleman having the care of the lunatic 
to take from him certain letters & papers, which 
wus done accordingly :— Held: the medical 
gentleman was not liable in an action of trover 


_— 














challel.}) Morr v. oes (1858), 15 U. C. R. 582.— 


p. Removal of scals — Scals panned 
on tce fields—Abandonment.}--POWER 
LtTp.  v. JACKMAN (1859), 4 Nfid. L. R. 333.— 
; 16 0.W.N. NFLD. 











q. -J—If a party 
leave scals scattered about on the ice 
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Sect. 1.—What amounts to conversion: Sub-sect. 2, 
A. (a), (b) & (¢).) 


brought against him subsequently by the lunatic.— 
Hin v. PHILP (1852), 19 L. T. O. 8S. 284. 

125. Removal of fixtures—-By outgoing tenant.] 
-—~Pltf. purchased a farm from the devisees in trust 
of the father of deft., & the premises were conveyed 
by a deed, to which deft. was a party, as one of the 
devisees. Pltf. demised the premises to M. imme- 
diately after the conveyance, & deft., who was in the 
occupation of the farm, at the time of the con- 
veyance, under a lease from the devisees, removed 
some rick staddles, a thrashing machine, & a 
eee from the premises after the demise to 

. The deed conveyed the land & all fixtures: 
the articles in question had been put on the land 
by deft.’s father :—Held: the removal of it [the 
granary] would not support a count for an injury 
to the reversionary estate of plti., nor a count in 
trover.—WILTSHKEAR v0. COTTRELL (1853), 1 Kh. & 
BB. 674; 22 L. J. Q. B. 177; 20 L. T. O. S, 259 ; 
17 Jur. 758; 118 KB. R. 589. 
Annotations :-—Mentd. Elliott v. Bishop (1854), 10 Jexch. 

496; Holland v Hodgson (1872), Lo. RR. 7 C. BP. 328; 

Chidloy v. West) Ham (1874), 32 L. T. 486; Hobson v. 

Gorringe, [1897] 1 Ch. 182: Monti v. Burnes, [1901] 1 

K. B. 205; Pole-Carew v. Western Countics & General 
Manure Co., {1920} 2 Ch. 97; Vaudeville ilectric Cinema 
v,. Muriset, [1923] 2 Ch. 74. 


126. Removal by tenant in common—Without 
knowledge of co-tenant.|— JoNis v. Brown, No. 
434, post. 

127. Removal of goods by assignee in bank- 
ruptcy.|—PItf. agreed with K. to purchase from K. 
100 out of 200 quarters of barley which pltf. had 
seen in bulk & approved of ; & he paid part of the 
price. It was agreed that pltf. should send sacks 
for the barley, & that K. should fill the sacks with 
the barley, take them to a railway, place them 
upon trucks free of charge, & send them to pltf. 
Pitf. sent sacks enough for a part only of the 100 
quarters ; these K. filled; & K. also endeavoured 
to find trucks for them, but was unable to do so. 
Pitf. repeatedly sent to K. demanding the barley. 
K. finally detained it, & emptied the barley from 
the sacks back into the bulk. K. having become 
bkpt. after he had emptied the barley from the 
sacks into the bulk, & defts., his assignee, having 
removed the whole together :—Held: this was a 
conversion, by the assignee, of all the barley, if 
any, which, by the putting it into the sacks, had 
become pltf.’s property.—ALDRIDGE v. JOHNSON 
(1857), 7 HK. & B. 886; 267. J. Q. B. 296; 3 
Jur. N.S. 913; 5 W. R. 7083; 119 KB. R. 1476. 


Annotations :-—Apld. Langton v. Higgins (1859), 4 Tl. & N. 
402. Consd. Jenner v. Smith (1869), L. R. 4 C. P. 270. 
Apld. Ogg v. Shuter (1875), 44 L. J. C. P. 161. Refd. 
Andersou v. Morice (1876), 1 App. Cas. 713. Mentd. 
Heilbutt v. Hickson (1872), lL. R. 7 C. P. 438. 


128. Sailing with goods—Without giving bill 
of lading.|—Pltf., a sali merchant at Liverpool, 
was in the habit of shipping cargoes of salt there 
for M., a merchant in London, on board vessels 
chartered by M., charging him a commission in 
addition to the price, & getting bills of lading 
making the salt deliverable to his order, which 
bills of lading he sent with the invoice & a draft 
at four months to M. In Nov. 1863, M. chartered 
the ship ‘‘S. F.,” belonging to defts., to carry a 
cargo of salt from Liverpool to Calcutta,—ireight 
to be paid one-third by freighter’s acceptance at 
four months from the sailing of the vessel, the 
remainder on delivery of the cargo at Calcutta. 


fields without any reasonable hope of 
recovering them, & the 


are taken by r. Removal os 
another party, the original owner has nas— 
no remedy nxt the party so taking i sd 


the seals.—NOEL v. ARREN (1861]) 


4 Nfld. L. R. 557.—NFLD. 
timber — Licence 


licence.J—-A person having a licence 
from the Crown to out timber on Crown 


TROVER AND DETINUE. 


Pursuant to instructions from M., pltf. proceeded 

to load the ‘ S. F.,’’ & had shipped 1,007 tons, for 

which he took the mate’s receipts, in his own name, 
when he learned that M. had stopped payment. 

He thereupon refused to load any more, & defts. 

filled up the loading themselves. Pltf. then pro- 

duced to defts, the mate’s receipts for the 1,007 

tons, & demanded a bill of lading for that quantity, 

making it deliverable to his order. This defts. 
refused, & the vessel sailed with the salt on board : 

—Held: it was properly left to the jury to say 

whether or not pltf. put the salt on board the ‘‘S. F.” 

with the intention of passing the property therein 

toM.; &, the jury having found that pltt. did not 
intend to pass the property to M., tho sailing from 

Liverpool without giving pltf. a bill of lading in 

exchange for the mate’s receipts, as demanded, 

was a conversion; & the proper measure of dam- 
ages was, the value of the salt at Liverpool at the 

time of sailing.—-FaALK v. FLETCHER (1865), 18 

Cc. B. N.S. 403; 5 New Kep. 272; 341. J.C. P. 

1463; 11 Jur. N.S.176; 13 W. R. 346; 144 E.R. 

501. 

Annotations :-—Consd. Jones v. Hough (1879), 5 Ix. D. 115. 
Reid. Gabarron v. Kreeft, Kreeft v. Thompson (1875), 
Ju. J. 10 Exch. 274; Cassaboglou v. Gibb (1883), 1 
Q. B.D. 797. 

129. Leaving man in possession—Goods in cart.] 
—Trespass for stopping & turning back pltf.’s 
cart, & seizing & converting the goods init. Plea, 
not guilty, as to converting the goods: judgment 
by default, as to stopping & turning back the cart. 
Evidence, that deft. had authorised the stopping 
& taking back the cart, & saying to a man, that he 
left him in possession. The judge thought this 
not sufficient evidence of the conversion of the 
goods; &, therefore, the jury found a verdict for 
deft. upon the issue; & gave nominal damages 
on the judgment by default :—Held: to be right. 
oa v, AINSWORTH (1831), 9 J. J. O. S. 

7 


abe The 
130. Picking fruit from overhanging branches. |-—- 
Mis v. BROOKER, No. 68, arte. 


(6) Taking by Way of Distress. 

See, generally, Distress, Vol. XVIII., pp. 254 
ct seq. 

131. Intermeddling with goods distrained.|-— 
GOMERSALL, 01. MEDGATE (1610), Yelv. 194; 80 
K. R. 128; sub nom. GOMERSALE v. WAYTS, 
Cro. Jac. 255; sub nom. HEWET v. NoRBEROW, 
1 Bulst. 52. 

Annotation :~ Refd. Clark v, Gilbert (1835), 2 Scott, 520. 

182. Sale of goods distrained—Without removal 
from premises—After irregular notice of replevy.]— 
The sale of goods under a distress, after service of 
an irregular notice of replevy, without removing 
the goods off the premises, is not a conversion.— 
CUCKSON v. WINTER (1828), 2 Man. & Ry. K. B. 
313; 61. 5.0.8, K. B. 309. 

After notice of assignment to third party.|— 
Sce DIsTREss, Vol. XVIII., p. 354, No. 014. 

133. Taking inventory of goods—Notice that 
goods distrained.]—-Where defts. meddled with & 
took an inventory of pltf.’s goods & gave him 
notice they had distrained them :-—-Held: there 
was sufficient evidence to go to the jury of a con- 
version of the goods to deft.’s own use. —NEILAU 
v. HANNY (1849), 2 Car. & Kir. 710, N. P. 

184. Seizure of part in name of whole.|— 
BLEASDALE v. ATKINSON (1850), 15 L. T. O. S. 207. 





land cannot maintain trover against a 
wrongdoer for timber cut & carried 
away by the latter from off the limits 

CONNELL 


on 
OF Ane od of the Hoence.—KERR v. 
(1836), 2 N. B. R. (Ber.) 233.—CAN. 


Part I1.—LIABmITY FOR CONVERSION AND DETINUE. 


Seizure of goods not in Nhe ts a Dis- 
Truss, Vol. XVIII., p. 339, Nos. 739, 740. 

Illegal, irregular & excessive distress.|—WSee, 
generally, DISTRESS, Vol. X VIII., pp. 393, 394, Nos. 
1351-1359. 

Taking distress damage feasant.|—-See Distress, 
es pp. 447-449, Nos. 1838-1843, 1852 - 

Wrongful seizure by revenue officer.|-—Sce 
REVENUE, Vol. XXXIX., pp. 222-223, Nos. 26-32. 


(ec) Taking in Eaecution. 
po generally, WXECUTION, Vol. XXI., pp. 407 
ef seq. 

185. Wrongful execution—Seizure of property of 
third party.|—SAUNDERS v. POWELL (1664), 1 
Sid. 183; 1 Keb. 693; 82 EF. R. 1045; sub nom. 
SANDERS v. POWELL, 1 Lev. 129. 


Annotations :—Consd. Adamson v. Jarvis (1827), 4 Bing. 66. 
Mentd. K. v. Lawley (1731), 1 Barn. K. B. 459. 


136. In an action of trover it 
appeared that defts., acting as constables, under a 
warrant of justices, authorising them to levy the 
sun of £3 18s. Gd. on the goods of a publican for 
church rates, proceeded to his house, & in the 
cellar said they seized four dozen of wine, & 
refused to go out of it until the sum demanded was 
paid, but did not manually touch or take posses- 
sion of any portion of the wine, which was in a 
large binn :—J/eld: there was a sufficient con- 
version.—WORTLEY v. CAMPLING (1847), 11 J. P. 


390. 
Sale by bailiff.}—Where, under 








137. 
an execution in the county ct., goods of which the 
owner is entitled to take possession are seized & 
sold by the bailiff, the bailiff is liable in trover at 
the suit of the owner. 

Goods were seized by the high bailiff in execution 
of a judgment recovered in the county ct., which 
were not the property of judgment debtor, but had 
been let to him by claimants under a hire purchase 
agreement. The goods were sold by the high 
bailiff & possession delivered to the purchasers. 
The hire-purchase agreement provided that if the 
xoods were taken in execution claimants might 
without previous notice terminate the hiring & 
re-take possession. Claimants did not know of 
the seizure until after the goods had been sold & 
possession delivered to the purchasers, when they 
served notice upon the high bailiff that the goods 
belonged to them, & claimed damages from him for 
conversion :—Held: as at the time of the sale 
claimants were entitled under the agreement to 
retake possession of the goods, the sale was an 
act of conversion as against them for which they 
could maintain trover against the high bailiff.— 
JELKS v. HAYWARD, [1905] 2 K. B. 460; 74 L. J. 
K. B. 717; 92 L. T. 692; 53 W. R. 686; 21 
T. 1. R. 527; 49 Sol. Jo. 685, D. C. 

.|—See EXECUTION, Vol. X XI1., pp. 543-545, 
Nos. 1186-1191, 1202, 1203; SHerirrs, Vol. 
XLI., pp. 116, 117, Nos. 742-745. 

138. Attachment of goods in hands of garnishee. | 
—Semble: the attaching by process from the 
Sheriffs ('t. in London of property in the hands of 
the garnishee is not such a conversion as will enable 
the owner to maintain trover.—MALLALIEU v. 
ooo (1828), 3 C. & P. 551; 172 HK. QR. 541, 











a ee enn ete 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (6). 


t. Wrongful execution — Improper 
Sale.J}—A, issued an execution against 
B, under which a levy was made of 
B.’s goods, but no sale, the execution 
being withdrawn. A second exccution 
under another judgment was issued 


was a wron 
would lie.—. 





by A. against H., & the sheriff, after 
aolling goods to satisfy that cxecution, 
proceeded to sell other 
satisfy him for fecs on the first exccu- 
tion :—Held : such sale by the sheriff 
ul conversion, & trover 
ILLER v. WELDON (1871), 
13 N. B. R. (2 Han.) 188.—CAN. 
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189. Seizure of fixtures—Execution against lessee 
—Fixtures assigned to plaintiffs.|}—A  tcnant’s 
right to things affixed to the frechold is at an end 
if he omits to detach them during his term or posses- 
sion; & he cannot afterwards treat them as 
chattels, in an action of trover brought against the 
sheriff, for taking them under a writ of fi. fa. 

Accordingly, where the lessee of certain collieries, 
assigned goods & chattels, & engines partly affixed 
to the freehold, to pltfs., & the lessor afterwards 
took possession of the collieries & engines, by 
reason of a forfeiture :—Held: pltfs. could not 
maintain an action of trover against the sheriff, 
who had taken the engines under a fi. fa. against 
the lessee, inasmuch as the latter had not detached 
them during the continuance of his possession.— 
MINSHALL v. LLOYD (1837), 2 M. & W. 450; Murp. 
& H.125; 6L. J. Ex. 115; 1 Jur. 336; 150 BE, R. 
8384. 

Annotations :—Apld. Mackintosh v. Trotter (1838), 3M. & W. 
184; Wecton v. Woodcock (1840), 7 M. & W. 14. Consd. 
Wilde v. Waters Saas 16 C. B. 637; Gough v. Wood, 
f1894] 1 Q. B. 713, efd. Elliott v. Bishop (1854), 10 
Kxch. 496; Walmsley v. Milne (1859), 7 C. B. N. 8. 115; 


Ite Roberts, Hx e- Brook (1878), 10 Ch. D. 1003 Jte De 
Falbe, Ward v. Taylor, (1901] 1 Ch. 523. 


140. Effect of bankruptcy of debtor.|—(1) The 
words ‘‘ fraudulent & void as against the assignee 
of such’”’ persons contained in Judgments Act, 
1837 (c. 110), s. 59, do not mean fraudulent & 
void absolutely, but only as to the assignee, so that 
a transaction forbidden by that sect., & declared 
‘fraudulent & void as to the assignee,’’ may be 
valid as to other persons. 

Where therefore F., a debtor, intending to peti- 
tion the Insolvent Debtors’ Ct., voluntarily gave 
Y., one of his creditors, a warrant of attorney on 
which Y. entered up judgment & issued execution, 
& the sheriff scized & sold the goods; & I, after- 
wards presented his petition, & an assignee was 
appointed :—Held: the assignee could not treat 
the transaction as void from the beginning, & 
maintain trover against Y., on an alleged wrongful 
conversion at the time of the seizure. 

(2) The assignee brought trover, alleging in the 
first count, that the creditor Y. wrongfully deprived 
F. of the goods. Y, pleaded not guilty, & also the 
warrant of attorncy & the execution under it. 
The assignee replied, that after Judgments Act, 
1837 (c. 110), & within three months before F.’s 
imprisonment, I*., being in insolvent circumstances 
did, with the intent of petitioning the ct., etc., 
voluntarily, fraudulently, & contrary to_ the 
statute, charge his estate in favour of Y., a creditor, 
by means of a warrant of attorney, fraudulent & 
void within the statute, whereby Y. obtained 
execution, etc. :—Held: on this pleading trover 
was not maintainable against Y.—YOUNG vw. 
BivuLiTrer (1860), 8 HW. L. Cas. 682; 30 1. J. Q. B. 
153, 7 Jur. N. S. 269; 11 FE. R. 5963; sub nom. 
BILLITER v. YounG, 3 L. T. 196, H. I, revsg. 
S.C. sub nom. BILLITER v. YOUNG (1856), 6 EL. & 
B.1; 3 L. T. 196, Ex. Ch. 


| Annotations :—As to (1) Refd. Marks v, Feldman (1870), L. R. 


5 9. B. 275. Generally, Refd. nop ing v. Keysell (1864), 
33 e J. Cc. Pp, 225 > Hei but Vv. Nev ’ L. Rh. & C. P. 
478, Mentd. Fitzmaurice v. Bayley (185%), 4 Jur. N. 8, 
506; Hol sworth v. White (1862), 6 L. T. 604; Clough 
v. Li. & N. . Ry. (1871), L. R. 7 Exch. 26. : 
141. Creditor having notice.]—A sheriff 
had sold goods taken under an execution against 
A., at the suit of B., to B., who shortly before had 





a. ——-— Setcure of property of tenants 
in common—Only one tenant in com- 
mon liable.J—Pltfs. were owners, as 
tenants in common with M., of certain 
hay, grain & straw. Tho property was 
tuken & sold by the sheriff under an 
ainst M., & was purchased 
o ro-sold part & used the 


oods of B. to 


cxeoution 
by doft., w 


476 


Sect. 1.—What amounts to conversion: Sub-sect. 2, 
A. (c), & B. & CO.) 


received notice that A. had filed a petition for 
arrangement in the Ct. of Bkpcy. under Bankrupt 
Act, 1849 (c. 106), 8. 133. his petition was after- 
wards dismissed, & on the same day A. was duly 
adjudicated a bkpt., which made the filing of the 
petition for arrangement an act of bkpcy. under 
sect. 76, from the time of filing the petition. In 
an action of trover by the assignees of A. against 
B. :—Held: they were entitled to recover, for B. 
had notice of an act of bkpcy. prior to the sale to 
him, & therefore the transaction was not protected 





under sect. 133. 

TH. &N,. 520; 31L. J. Ex. 113; 9L. T. 201; 

8 Jur. N.S. 592 : 10 W. R. 95; 158 E, RR. 578, 

Kx. Ch. 

Annotations :—Refd. pinalng hen Gas Co. v. Adams (1870), 
19 W. kh. 123. Mentd. Bothamley v. Heyward (1862), 


8 Jur. N.S. 1156; dt Boocock, [1916] 1 K. B. 
.|— See BANKRPUTCY, Vol. V., He 
825, Nos. 6996-7008. 

142, Evidence of conversion—Receipt of pound- 
age by sheriff.]— A sheriff, before the passing of 
6 Geo. 4, c. 16, having no notice of a previous act 
of pkpey. committe ‘d by a trader, seized his goods 
under a fi. fa., but withdrew upon an arrangement 
entered into between the execution creditor & 
the trader, receiving however his poundage in the 
ordinary manner. A commission was afterwards 
issued on this act of bhpcy. :—Held: the assignees 
might maintain trover against the sheriff for the 
goods seized. 

Semble: the receipt of poundage was evidence 
of a conversion Ae the sheriff.—GARLAND  v. 
CARLISLE (1837), 4 Cl. & Fin. 693 ; ee: N.C. 
73; 11 Bu. N.S. 421; 3 M. & W. 152; 4 Scott, 
5875 71. R. 263, H. i ; affg. (1833), 2 Cr. & M. 
31, Ex, Ch.; & sub mom, CARLISLE v. GARLAND 
(1831), 7 Bing. 298. 
4nnotatwne :—Consd. Balme v. Hutton (1833), 9 Bing. 4713 

Cannan v. 8S. HK. Ry. (1852), 7 Hach. 843; Hollins v. 

Vowler (1875), L. 2. 7 HW. L. 757. Refd. Dillon », Langley 

(18381), 9 L. Oo. 8. K. B. 143; Grainger vy, Dill (18 ao 

1 Arn. 42; Thay pe ov, and nee 5 Man. & G. 760 

Heslop v. Baker (18538), 22 L. Kx. 333.3; Mdwaids v. 

Scarsbrook (1862); 3B. && is, Mentd. Me molds v. 


Wodd (1838), 7 L. J. C. VP. 244; O’Connell v. It. (1844), 
11 Cl. & Vin. 158. 
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B, Detaining. 

143. Keeping goods of intestate—Goods taken 
during life.|—-Goods taken in intestate’s life & 
kept till his death, though used afterwards, 
is a trover & conversion in intestate’s life.— 
ee v. OGLEBY (1717), 1 Stra. 60; 93 EH. R. 

a. 

144. Detaining article of no value—Bill of ex- 
change—-Plaintiff having no title to value thereof.] 
—~PEREIRA v. JopP (1793), 5 Man. & Ry. K. Bb. 
304, n., N. P. 

145. Detaining furniture of tenant—After ex- 
piration of tenancy. ‘ed a part of deft.’s 
house, & there resided for some time, furnishing 
the rooms & bringing goods there. On the expira- 
tion of the tenancy, deft. refused to permit him to 





balance :—Held: there was such a 
carrying away of the property as would 
disable pltfs. from having the lawful 
use or benefit of it, & pltfs. were thero- 
fore entitled to maintain their action. 
—McCLELLAN t. MCDOUGALL (1896), 
28 N.5. R. 16 RR. & G.) 237.—~—CAN. 


PART II. SECT. 1, SUB-SECT. 2.—B. 


149i. Detention under claim of 
interest.) HEDLEY 1. SCISSONS (1873), 
33 ae : n. 215.—CAN. 


-}—POILSON tv. DEGEER 
agse). ‘20 O. R. 275.—CAN. 
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such seizure 


— ——.] — WINCHESTER = t. 
BusByY (i888), 168. C. R. 336. --CAN. 


b. Detention of lumber—Serzure undcr 
Canal Act—Refusal to deliver on tender 
of payment for charges.j—Trover les 
against a Jock kocper on the Rideau 
cunal for refusing to deliver up Jumber 
scized & detained by him under the 

rovisions of the Rideau Canal Act, 

or obstructing the navigation, on a 
tender of the charges occasioned by 
& tho romoval of tho 
yds -—GOULD v. JONES (1832), 
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take away his goods, on pretence that the rent 
was not paid, & he proceeded to lock the doors of 
the rooms & otherwise prevented pltf. from taking 
away his goods. FPltf. brought trespass, but was 
nonsuited on the ground that trover was the 
proper form of action, the owner of the house 
having sufficient possession for an unlawful con- 
version to rest upon :—Held: the nonsuit was 
right.—IIARTLEY v. MoxHaAm (1842), 3 Q. B. 701 ; 
Car. & M. 504; 3 Gal. & Dav. 1; 12 L. J. Q. B. 
41; 6J.P.717; 6 Jur. 946; 114 FE. R. 675. 


Annotations -— Distd. Lane v. Dixen res 3 C. B. 776. 
Reid. White v. Bayley (1861), 10 C. 227. 


146. Detaining produce of own ‘and. chalk dug 
by plaintiff before ejectment—Converted into lime.| 
—A. having taken possession of land belonging to 
B., dug chalk from the soil, & converted it into 
lime. B. recovered judgment in ejectment, & 
upon execution of the writ of possession, turned 
A.’s servants off the premises, refusing, at the same 
time, to allow them to remove the lime remaining 
on the premises. Upon trover for the lime :— 
Held : these facts did not necessarily amount to a 
conversion. 

Semble: by the change of the chalk into lime, 
the property in it vested in A.—-THOROGOOD v. 
ROBINSON (1945), 6 Q. B. 769; 14 1. J. Q. B. 87 ; 
41.7. O.S8. 202; 9 Jur. 274; 115 41. §. 290. 

147. Detaining goods after justifiable removal-- - 
Unfounded claim of lien.|—A justifiable removal 
of goods followed by a detention of them under an 
unfounded claim of lien is a conversion.—TEAR v. 
FREERODY (1858), 4 C. B. N.S. 228; 140 BK. R 
1071 ; sub nom. SEAR v. FREEBODY, 31 L. T. 0.8. 
1313; 22 J. P. 7073; sub nom. FEAR v. FREKBRUODY, 
6 W. RR. 520, 

Annotutions :-—Mentd. Simpson v. Smith (1871), L. Ro 6C. YP. 


87, Manners v. Johnson (1875), 1 Ch. D. 673; St. Mary, 
Islington Vestry v. Goodman (1889), 23 Q. B. Y). 154. 


148. Detention of fixtures by lessee—-Fixtures 
mortgaged by previous lessee.|—A., having mort- 
gaged to pltfs. the fixtures in a house of which he 
was tenant, before the fixtures were severed, 
surrendered ‘his Jease to his landlord, who demised 
to deft. Deft. then entered & took possession ot 
the house, together with the fixtures :—Held: 
the mtgor. could not dcfeat his own act by the 


| surrender, & pltfs. had a right to enter & sever 


the fixtures notwithstanding; & they were 
entitled, in an action of trover for the fixtures, to 
recover their value.—-LONDON & WESTMINSTER 
LOAN & Discount Co., Lrp. v. DRAKE (1859), 
6C. B. N.S. 798; 281. 5. C. P. 297; 5 Jur. N.S. 
1407; 7 W. RK. 611; 141 EB. R. 664. 

‘Annotations :—Apld. Saint v, Pilley (1875), L. KR. 10 Exch. 


137. Consd. Je Glasdir Coppor Works, English Electro- 
Metal eel Co. v. Glasdir capes Mi er {1904} 1 Ch. 
$19. Refd. Moss v. James (1877), 4 B. 160 
Cleonts v. Matthown hate a ba Pak D. ee te Walker, 

hep. Gould (1884), 13 Q. B 
149. Detention under “clatin of interest.|— 


BURROUGHES v. BAYNE, No. 106, ante. 
Detention after demand ]--See Sect. 2, post. 
Detention of goods by unpaid seller. | —See, 
generally, Sate OF Goops, Vol. XXXIX., pp. 
607-639, Nos. 2047-2351. 


c. Detention of puano—During action 
— Whether evidence of detention.) — 
SOHAFFER v. DUMBLE (1884), 5 O. R. 
716.--CAN 

d. Detention of horses by innkeeper 
—Jnapute as to charges— hight to retain 
horses for keep—- Unless special agree- 
ment.J—DixXon v. DALBY (1853), 11 
U, i R. 79.—CAN. 

Goods left by 
Refusal of succecdin 
Without consent of landlord. RUEL v. 
See pear aad E 8 N. B. R. (3 All.) 


ormer tenant — 
enant to deliver— 


Part I1.—LIABILITY FOR CONVERSION AND DETINUE. 


Detention by landlord — Of fixtures.|—See 
LANDLORD & TENANT, Vol. XXXI., pp. 211-213, 
Nos. 3502, 3508, 3510-3521. 

Of goods distrained by broker.|—See 
Distress, Vol. XVIII., p. 351, No. 882. 

Failure of carrier to redeliver.|—See SALE OF 

Goons, Vol, XXXIX., p. 688, Nos. 2348-2345. 





C. Sale. 


150. Bona fide sale without notice.] —Qu.: if in 
trover, a bond fide sale without notice is a conver- 
sion.—GYBSON v. GARBYN (1596), Cro. Eliz. 480 ; 
78 Ki. R. 7382. 

151. Sale of wood by copyhold tenant.]—-Where 
by agreement dated 1656, between the lord & 
certain tenants of customary tencments within a 
manor, the tenants covenanted, that they, their 
heirs & assigns, would not cut down, sell or dispose 
of any wood standing or growing, or hereafter to 
stand or grow, without the licence of the lord, & 
the lord covenanted to set out yearly, upon the 
request of tenants, sufficient for the repairing of 
their houses, ete., & other necessary uses in & 
about the tenements, & that in case any of the 
tenants, their heirs, or assigns, should plant any 
wood upon the tenements, it should be lawful for 
them to cut down, use, & dispose of all or any such 
wood for repairing their houses, ets., of for any 
other their necessary uses without disturbance of 
the lord :—Held: deft., who was tenant of one 
of the customary tenements comprised in the 
above agreement, was not entitled without licence 
of the lord to cut down & sell wood which had 
been planted on the tenement by a tenant since the 
agreement, & having s0 done, the lord might 
maintain trover ayainst her for the wood.— 
Buackert v. Lowes (1814), 2M. & S. 4943 105 
H.R. 465. 

152. Sale on plaintiff’s account.| —Proof that 
deft., in trover, stated that he sold the property in 
question on pltf.’s account is not prima facw 
evidence of a conversion.— FINGLISH v. CHARTERS 
(1816), 2 Stark. 30; 171 E.R. 562, N. 2. 

153. Sale by order of court—Delivery of ship’s 
register to purchaser.}|--The owner of a ship con- 
signed her to persons abroad who hypothecated 
her, & directed the captain to sign a bottomry bond. 
On her arrival in London, he, by their direction, 
delivered the register to deft., the agent of the 
consigncees, who gave it to their solr., to institute 
proceedifigs in the Ct. of Admlty., on the bottomry 
bond. ‘The ship was sold, by order of that ct., & 
the register decreed to be given up to the pur- 
chaser. ‘Che owner became bkpt., & his assignees 
brought an action of trover for the register :— 
Held: they could not recover, as they might have 
appeared in the Admlty. Ct., & prevented the sale 
of the vessel, & as the delivery of the register 
to the purchaser, under the decree of that 
ct., was not a conversion.—Hossack v. MASSON 
(1820), 4 Moore, C. P. 361. 

154. Sale by broker.|—(1) N. & co., commission 
agents, employed defts., who were sworn brokers, 
to buy eightcen chests of indigo for them at one of 
the East India co.’s sales. N. & co. dealt on behalf 
of another party, pltf., but this was not mentioned. 
Defts. paid for the chests & kept the India warrants, 
& the goods remained in the co.’s warehouses. 
The principal, being informed of the purchase, 
paid N. & co. the amount. They afterwards 
directed defts. to sell the indigo, & apply the 





shri’ SECT. 1, SUB-SECT, 2.—C. inte 
- Sale by order of court—Inter- & e, 
en oe of acceptance of part of 
proceeds.}—Where claimant, under an 


leader order, after first directing 
& then countermanding it, 
accepted part of the 
sale of the goods, he thereby adopted 
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proceeds in reduction of a balance duc to them from 
N. & co., which was done ; the defts. not knowing 
that any other party had a claim to the goods, & 
never having been paid, specifically, for the ad- 
vance which they had made in respect of them. 
There had been a running account between N, & 
co. & defts. for some time, during which the 
latter held a number of warrants for indigoes pur- 
chased by them for N. & co., & for which defts. 
had made advances. N. & co. occasionally 
withdrew the warrants, & at or near the same time 
paid in money to their account with defts., to about 
the value. There was no express agreement as to 
this, but an understanding that the warrants were 
not to be taken away upon credit. The payments 
were made & entered generally. Between the time 
of purchasing the cighteen chests & that of the 
direction to resell themn, N. & co. had paid in this 
manner more than the value of the eighteen chests, 
but had also, during all that time, been indebted 
to the defts. in a larger amount. On trover 
brought by the principal against. dcfts. : —ield : 
the above payments on account could not be 
considered as appropriated to the discharge of 
defts.’ claim on the eighteen chests, & they conse- 
quently had a lien upon these at the time of the 
sale, which, under the circumstances, was an 
answer to the present action. 

(2) N. & co. purchased & paid for twenty-three 
chests of indigo, on behalf of the same principal, 
& were paid the amount by him, but retained the 
warrants, & the chests remained in the East 
India co.’s warehouses. Being desirous of with- 
drawing some other warrants which they had in the 
hands of defts., they deposited these in lieu of 
them; & they afterwards authorised defts. to sell 
the twenty-three chests, & appropriate the pro- 
ceeds, which they did, not knowing that any party 
was interested in them but N. & co. At the time 
of this transaction N. & co. were creditors in 
account with their principal to an amount much 
below the value of the indigo :—/Ield: the sale of 
the twenty-three chests was a conversion, & defts. 
were liable to the principal in trover.—TayYLor v, 
KYMER (1832), 3 B. & Ad. 320; 1]. J. K.B.114; 
110 K. RR. 120. 


Annotations :—As to (1) Consd, Bonzi v. Stewart (1842), 4 
Man. & G. 295. As to (2) Expld. Shenstone v. Hilton, 
[1894] 2 Q. B. 452. Generally, Mentd. Cole v. North 
Western Bank (1875), I. R. 10 C, BP. 3543 Lowther », 
Harris, (1927) 1 kK. B. 30s. 


155. -—.|--HDEISTEIN v. Scntuiern & Co.,, 
No. 98, ante. 
156. -——.|—PItf., a diamond merchant, en- 


trusted certain diamonds to a broker who stated 
that he had customers for them, & mentioned 
the names of two firms. The broker did not offer 
the diamonds to either firin, but gave them to B., 
ashing him to sell them. B. took the diamonds 
to KF. & W., explaining that he came from the 
broker, & asked them to purchase them on joint 
account with himself. EF. & W. agreed, & paid the 
price required by the broker, debiting B. in their 
books with one-half thereof, & afterwards disposed 
of the diamonds, crediting B. with half the profits 
realised. Jn an action for conversion by pltf. 
ayainst B. & KF. & W., the jury found that the 
broker obtained the diamonds from. pltf. by 
larceny by a trick; that F. & W. had acted in 
good faith but that 8. had not :—Held: for the 
particular purpose of purchasing the diamonds B., 
F. & W. were partners; & though F. & W., 


the sale, & could not hold the execution 
ereditor liable for a conversion.— 
ArrLEBY v. WITHAT (1859), 8 C. P. 
397.——-CAN, 


rocecds of the 
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2,C. &D.) 


personally had acted in good faith, B.’s want. of 

good faith deprived them, as well as himself, of the 

protection of Factors Act, 1889 (c. 45), 8. 2, & 
they were all jointly liable to pltf. for the con- 

version of the diamonds..—OPprENHEIMER — v. 

Frazer & Wyarr, [1907] 2 K. B. 50; 76 1. J. 

K.B. 806; 97L. 1.3; 237. L. R. 410; 51 Sol. Jo. 

373; 12 Com. Cas. 280, C. A. 

Annotations : —Expld. Folkes v. King, {1923] 1 K. B. 282. 
Refd. Oppenheitner v. Attenborough, [1908] 1 K. B. 221 ; 
Whitehorn v. Davison, [1911] 1 K. BK. 463; Mehta v. 
Sutton (1913), 108 L. IT, 214 ; Heap v. Motorists’ Advisory 
gens, Pi oae *, K. B. 577; Lowther v. Harris, [1927] 
1K. B. 393. entd. Lake v. Simmons, [1926] 2 K. B. 51. 
157. Sale by servant-——Subsequent bankruptcy of 

master.|—A trader absconded from his place of 

business, leaving an assistant there, who, bond 
fide, but without any express order, sold certain 
goods of the former, & received the money. More 
than two months afterwards, a commission of 
bkpcy. issued against the trader, upon the act of 
bkpcy. committed by his absconding : —Held: 
such sale by the assistant was a conversion.— 

PEARSON v. GRAHAM (1837), 6 Ad. & KI. 899; 2 

Nev. & P. K. B. 6386; Will. Woll. & Dav. 691 ; 

71.3. Q. B. 247; 112 BK. R. 344. 


Annotations :-—Refd. Bowman 7. Maleolm (1813), 11 M. & W. 
833; Kynaston v. Crouch (1245), 9 Jur. 554. Mentd. Zte 
Matanlé, Jur p. Schulte (1874), 9 Ch. App. 409. 


158. Without authority—Bona fide pur- 
chase by defendant.|—Where A. refused to give 
up certain chattels when demanded by the owner, 
on the ground that he had purchased them from 
B., who was the owner’s servant; & it appeared 
that B. had no authority to sell :--Zeld : this was 
evidence of a conversion by A., although he had 
made the purchase bond fide, & in the belief that B. 
had such authority.— METCALFE vv. LUMSDEN 
(1844), 1 Car. & Kir. 309. 

159. Sale by auctioneer.|—1f a person is stopped 
with a horse under suspicious circumstances, & 
the horse be placed at an inn by the police, the 
innkeeper has no lien on the horse for its keep, 
& if an auctioneer, by the direction of the inn- 
keeper, sell the horse for its keep, he is liable to 
be sued in trover by the owner of the horse. 
Binns ev. PracoT (1840), 9 GC. & P. 2083 1738 1K. RR. 
804, N. P. 

160. -— -.]—The nephew of pltf. having a horse 
{o sell, some negotiations took place between them ; 
but as they could not agree as to price the horse 
was not sold ; subsequently, however, pltf. wrote 
to his nephew, making an offer for the horse, 
stating in his letter that he should consider it a 
bargain if he did not hear to the contrary. His 














Sub-sect. 
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nephew did not reply, & having a sale shortly 
afterwards of some of his effects, the horse was 
sold by mistake, the auctioneer having had 
instructions from the nephew not to sell it. Two 
days after the sale the nephew wrote to pltf., the 
contents of which letter shaweil that he intended 
to accept his uncle’s offer. In an action by pltf. 
against the auctioneer for the conversion of the 
horse :—Held: as there was no memorandum in 
writing binding the nephew at the time of the sale, 
& no evidence that he had at that time accepted the 
offer, the property in the horse had not then vested 
in plitf., & he could not rely on the subsequent 
letter of the nephew, as that would not relate back 
so as to complete pltf.’s title at the time in question. 
—FELTHOUSE v. BINDLEY (1863), 1 New Rep. 401; 
71. T. 8385; 1] W. R. 429, Ex. Ch. 

——-.] —See, also, AUCTION & AUCTIONEERS, Vol. 
IT]., pp. 45-47, Nos. 315-331. 

161. Sale by sheriff.|—Declaration in trover by 
assignees of bkpt. stated that M. & H., bkpts., 
before their bkpcy., were lawfully possessed of 
certain goods; that before the bkpcy. they came 
to the possession of defts., & that defts., knowing 
the goods to belong to pltfs. as assignees, after 
the bkpcy., converted them. A separate com- 
mission issued against M. alone on Nov. 7; on 
Nov. 8 the goods were sold by deft., as sherifl; 
on Nov. 9 a joint commission issued against 
M. & H., under which pltfs. were appointed 
assignees ; & pltfs. afterwards, & after the goods 
were delivered to the purchasers, demanded 
them of defts., who refused them: - Held: the 
sale, & not the demand & refusal, constituted 
the conversion.—EDWARDS v. Hooprn (1843), 11 
M. & W. 363; 12 L. J. Ix. 304; 7 Jur. 378; 
152 BF. R. 844, 

—- .Jj—See Tixecurion, Vol. XXI., p. 501, 
No. 76) 5; SHERIFFS & DAMIFFS, Vol. X LI, pp. 116, 
117, Nos. 742, 745. 

162. Sale by innkeeper—Goods of guest.|—B. 
purchased horses & carriages of pltf. & took them 
to deft.’s inn, where he was entertained, & his 
horses & carriages kept for a long time. B. never 
paid pltf. the price of the horses & carriages, & 
absconded from deft.’s inn without paying his 
bill, & leaving the horses & carriages there. 
Subsequently, having been taken into custody on a 
charge of swindling, he re-assigned the horses & 
carriages to plitf., to whom, however, deft. refused 
to give them up until B.’s bill was paid. Deft. 
afterwards sold the horses by public auction, & still 
retained the carriages :—Held: the sale by deft. 
of the horses was a wrongful conversion, for which 
pitf. could maintain his action, & the measure of 
damages was the value of the horses, -MULLINER 


1591. Sale by auctioncer.\— PUBLIC 
TRUSTEE v. JONES (1925), 25 S. RR. 
N.S. W. 426; 42 N.S. W. W.N. 178. 
—AUS. 

159 ii. ———. STEWART ¥v. PEOPLE'S 
NATIONAL BANK OF CHARLESTON, Cass. 
Dig., 2nd ed. 81.—CAN. 

g: ; SnD a sh PH Adel ett pas- 
senger’s baggage inclr -}+—STOKEFS Vv. 
BRraa (1874), 2 N, Z. Jur. 9.—N.Z. 

h. Sale by sheriff—(Goods of stranger 
—Notice.J—A. hav on hire for a 
term certain ods belonging to B., 
deft., as sheriff, having notice that 
the goods were the property of B., 
sold them under an execution against 
A. :—Held: B. could maintain trover 
against the sheriff, the sale by him & 
subsequent sale by the vendces being a 
complete conversion, although the goods 
were afterwards left in A.’ porsession. 
—MORRISON  CARRALL (1851), 1 
CO. P. 226.—-—-CAN. 

k. Sale of goods purchased by false 





pretences of supposed agent of purchaser.) 
—KBY-BLAIN Co. v. FRANKEL (1903), 
23 C. lh. TT. 173.—CAN., 


1. Sale by constable—Under an cxe- 
cution~-Chattel jointly owned—Erecu- 
tion only against one.}—PRESOOTT v. 
MOORE (1890), 29 N. B. R. 295.—CAN. 


m. Sale by slationmaster — Cattle 
killed in transit.}—O’Rorkk v. GREAT 
WESTERN Ry. Co. (1864), 23 U. C. R. 
427.—CAN. 


n. Sale by agent—At less price than 
authorised.|—Where deft. received two 
horses from pltf. to sell at a certain 
price, & without his assent or authority 
sold them for a less price :—Held: he 
was liable in trover for the difference, 
the unauthorised sale being a con- 
version.—DRIESTMAN vw, KENDRICK & 
BERNARD (1832), 3 O. S. 66.—CAN. 


0. Sale by warehouseman.}—BENE- 
Ns vw. KER (1878), 29 C. P. 410.— 


p. Sale by carricr—On non-payment 
of freight.) — WILSON v. CANADIAN 
DEVELOPMENT Co. (1903), 33 8, C. Tt. 
432.—CAN. 

q; - On refusal to take delivery 
—Before period prescribed by regula- 
tions.}—-BEONGAL & NORTH-WESTERN 
Ry. v Matru RAM (1926), I. lL. RR. 
49 All, 300.—IND. 


: Animal killed in sea transit 
—No claim by owner's agent.J}—One 
of deft.’s animals having been acci- 
dentally killed in the sea transit, 
without, as was admitted, any default 
of pitfs., & the carcass not being claimed 
by deft.’s agent, who was present at 
the arrival of the steamer, pltfs. sold 
the carcass to the best advantage :— 
Held: the sale under such circum- 
stances was not a wrongful conversion. 
—LONDON & NORTIL WESTERN Ry. Co. 
». HUGHES (1889), 26 I. R. Ir. 165.— 


t. Sale by one—Purchase by another 





Part [J].—Liapimiry ror CoNVERSION AND DETINUE. 


v?. FLORENCE (1878),3 Q. B.D. 484; 47L. J. Q. B. 
700; 38]. T. 167; 42 J.P. 203; 26 W. QR. 385, 


C.A. 

mn ee ope Johnson v. L. & Y. Ry. G37) 8 
A CoP. Nn. Consd. wiley v. jute [1918] 2 K. 
808. Reta. Ges v. Liddell (1895), 2 Mans. 212. Menta. 


Chesham Automobile Suppl a v. Beresford Hotel (Birch- 
ington) (1913), 29 T. L. BR. 584 
163. Sale by mortgagee—Lease.|—Deft. having 

in his possession a lease belonging to S., which had 
been deposited with him as a security for moneys 
advanced by him to S., & upon which he claimed 
a lien for costs as against S.& also as against the 
assignee appointed under a commission of bkpt. 
issued against S. in 1830, concurred with the 
assignee in the sale of the lease, & received from 
him, in satisfaction of his demand, the amount 
of the purchase-money, & also received with the 
assent of the assignee certain sums due for rent of 
the premises, etc. The sale took place after deft., 
as solr. to the assignee, had notice that a petition 
to supersede the commission, on the ground of the 
insufficiency of petitioning creditor’s debt, was 
pending. In Jan. 1832, the commission against 
S. was superseded, & in "Mar. a second fiat issued 
against him :—Held: the assignees under the last- 
mentioned fiat were entitled to recover from deft. 
the several sums so received by him from or with 
the assent or under the authority of the assignee 
under the superseded commission. 

If, instead of keeping the thing pledged, he sells 
it, or enables any other person to sell it, by con- 
curring in the sale, he is guilty of a direct con- 
version, & makes himself liable for the value of the 
lease in an action for trover (TiINDAL, (..J.).— 
CLARK v. GILBERT (1835), 2 Bing. N. ©. 343; 2 
Scott, 520; 1 Hodg. 347; 51. J.C. P. 613 132 
KK. R. 1365. 

Annotations :— Refd. Chinery v. ae A500), 8 5. & N. 288; 
Cox v. Liddell (1895), 2 Mans, 212 
164. Shares.|—Defts., aie were stock- 

brokers, bought certain shares on behalf of pltf. 

In pursuance of an arrangement between pltf. & 

defts. the shares were entered on the register in 

the name of defts., & held by them as security 
for the purchase-moncy. Decfts. made repeated 
applications to pltf. for payment of the purchasec- 
money, but never received more than a portion 
of it. The co. announcing a scheme of reconstruc- 
tion, defts. wrote to pltf. for instructions & for 
payment of his debt. Receiving no reply they 
applied far shares in the new co. in their own 
names. They subsequently sold these shares in the 
belief that they were rightful owners. Pltf. now 
alloged that the sale was improper & claimed 
redemption of the shares, or in the alternative 
damages for improper conversion :— Held: defts., 
as mtgees. of the shares with no fixed time for 
payment, were entitled to sell them on giving 
reasonable notice to the mtgor.; their letters to 
pltf. demanding payment constituted such notice ; 

& they were not precluded from exer cising their 

power of sale by the fact that they sold in the 

belief that they were absolute owners; conse- 
quently the sale was good, & defts. were only liable 
to account for the proceeds as mtgees.— DEVERGES 

v. SANDEMAN, CnaRK & Co., [1902] 1 Ch. 579; 

















ee Fabak conversion. |] —Forp aoe. BOWSER | 321; 


(1885), 24 N. B. R. 510.— 


a. Sale of interest in land—- Right 
to cut & remove timber for twenty years 
—Resale by vendor within five uae: }—~ 
MONRFILL v. HAINES (1889), 17 O. R. 
pe —CAN. 


b. Sale by Crown—Hay supplied to 
fovernment—Hay not up a rpgetean re- 
quirementa—Sale on neglect to remove.] 
—Potrigr v. R. (1910), 13 Beck Cc. R. 


487.—CAN. 


9K. L. R. 375.—CAN. 
co. Sale under Thresher’s Lien Ordi- 
nance.)—-PRINNEVEAU v. MORDEN & 
JONES ear ) (1913), 24 W. L. R. 268 ; 
4W.W.K. 6373 1 D. L. R. 272.— CAN. 

d. Sale a option to repurchase —- 
Sale before repurchase a | ee 
MOORE v SIBBALD (1869), 29 U. C. RR. 


o. Sale & delivery of goods~—With 
knowledge of mvner’s claim.|—SMITH v. 


479 


71 L. J. Ch. 828; 86 L. T. 269; 50 W. R. 404; 
18 T. l.. R. 375; 46 Sol. Jo. 316, C. A. 
Annotation :—Consd. Stubbs v. Slater, [1910] 1 Ch. 632. 
165. .|—Pltf. instructed defts., a firm 
of stockbrokers on the London Stock Exchange, 
to effect some ‘‘ carrying over bargains ”’ on certain 
shares. In the contracts sent to pitt. defts. 
inserted a figure, followed by the word “ net ”’ 
to indicate the number of pence per share charged 
for the transaction. This led pltf.to assume that 
the charge was a contango rate paid wholly to the 
jobber, & that defts. received nothing thereout by 
way of remuneration for arranging the carrying 
over which was contrary to the fact. It was, 
however, proved that this method of signifying a 
commission did indicate to members of the London 
Stock Exchange, & even to other persons, that the 
charge included a remuneration to the broker 
as well as the jobber’s contango rate. PIltf. 
having failed to pay the accumulated differences 
due from him on these transactions, deposited by 
way of security with defts. a certificate for certain 
other shares & executed a transfer in blank. 
Ultimately defts., after giving due notice to pltf. 
closed their account with him & sold those other 
shares accounting afterwards to pltf. for the 
proceeds :—Held: defts., as mtgees., had an 
implied power of sale over the whole of the shares 
deposited with them; they had executed that 
power reasonably ; & there had been no wrongful 
conversion.-—STUBBS v. SLATER, [1910} 1 Ch. 632 ; 
79 f.. J. Ch. 420; 102 1. T. 444, C. A. 


Annotutions: Menta. Aston . ought [1913] 3 K. B. 314; 
Blaker v. Hawes & Brown (1913), 109 L. T. 320 ; London 
County & Westminster Bank v. Tompkins, 1918] 1K. B. 
615; Klis’ Trustee v. Dixon-Johnson, [1924] 1 Ch, 342. 


Sale by agent.|—Sce AaENcy, Vol. I., pp. 424, 
683-685, Nos. 1178, 2930, 2032, 2040. 

Sale by bailee.|—Sce BAILMENT, Vol. III., pp. 
110, 111, Nos. 344-348. 

Sale by executor de son tort.|—-See EXECUTORS, 
Vol. XXITL., pp. 71, 72, Nos. 555-561. 

Sale by innkeeper.!—Sec InNS & INNKEEPERS, 
Vol. XXIX., p. 28, No. 204. 

Sale by niactel of ship.|—See Syuippina, Vol. 
XLI. »pp. 514, 515, 516, 517, Nos. 3442, 3450, 3460, 
3462, 

Sale by pledgee.J}—Sec Pawns & PLEDGES, Vol. 
XXXVITT., pp. 11, 12, 14, 15, 19, Nos. 68-70, 108— 
121, 150- 153. 

Sale of stolen goods in market overt.|—<Sce 
MARKETS, Vol. XXXITI., p. 563, Nos. 479-487. 


D. Alteration and Destruction. 

166. General rule—Destruction or alteration 
amounts to conversion.|—|"OULDES v. WILLOUGIHBY, 
No. 116, ante. 

167. Partial destruction --Whether conversion of 
whole — Taking part & spoiling remainder.|— 
Taking part & spoiling the rest is a conversion : 
the whole.—RIcHARDSON v. ATKINSON (1723), 1 


Stra. 576; 93 E. R. 710, N. P. 
Annotations :—Distd. Philpott v. Kelley (1835), 3 Ad. rr El. 
106. Refd. Simmons v. Lillystone (1853), 8 Kxch. 


168. —— .J---(1) The demand & eofuiaal 
necessary to afford evidence of a conversion in 
trover must be absolute & unqualified. 
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SHARKNOVITZ Neary 20 S. GC. 
13 C. T. KR. 1029 AF. 

f. Resale by Meer before delivery.) 
—HEFFERNAN v. BERRY (1873), 32 
U. C. R. 518.—CAN. 


PART JI. SECT. 1, SUB-SECT. 2.—D. 


166i. General asp Panel or 
alteration amow onversion. }— 
SEAMAN Uv. CUTTER i315, 8 N.S. R. 
(2 G. & VO.) 455.—CAN 


480 


Sect. 1.—What amounts to conversion: Sub-sect. 2, 
D, & BE.) 

(2) A pipe of wine belonging to pltf. was 
deposited in deft.’s cellar, & was bottled at a time 
during which there were conflicting claims to it 
by plitf. & the assignees of the party to whom it 
was sent, & who resided in deft.’s house ; by whom, 
or by whose orders the wine was bottled, did not 
appear, though there was some evidence that it 
was likely to be injured from not being bottled :— 
Held: it was a question for the jury, whether the 
act of bottling operated as a conversion; (3) it 
was a question for the jury to say, under all the 
circumstances, whether the drinking of a part of 
the wine, taken in connection with the bottling, 
amounted to a conversion; & they having found 
that it did not, the ct. refused to disturb the 
vei dict. 

The mere taking away & destroying a part of 
property which is in the hands of a bailec, who may 
deliver up the rest, is not a conversion of the whole, 
so as to enable the party entitled to maintain 
trover for the whole.—PuiLport v. KELLEY (1835), 





3 Ad. & El. 108; 1 Har. & W. 134; 4 Nev. & 
M.K. 8B. 611; 41.3. K. B. 1389; 111 BB. Wl. 358. 
Annotations : SCenerall ¥, Refd. Parry v. Roberts ee : 
aa: & 101, 118. Mentd. Plant v. Cotterill (1860), 5 TT. & N. 
‘ | 
169. Nature of remainder unchanged— 
Goods wrongfully on_ defendant’s  land.|—— 
SIMMONS v. LILLYSTONE, No. 96, ante. 
170. Destroying seals on deeds.|-—- - - v7. MAL- 


PAZ (1455), Y. B. 33 Hen. 6, fo. 26, pl. 12. 
Annotations :—Refd. |yaack v. Clark (16 3) 2 Bulst. 306; 

Mason v. Farnell (1844), 13 L. J. Ix. 

171. -|—In an action of nen for deeds, 
pltf., to show a conversion, proved that the seals 
had been cut off by deft., & also gave in evidence 
a statement by him, in which he admitted having 
done this act, but asserted an authority for doing 
it:—Teld: this assertion did not necessarily 
destroy the effect of the admission ; & even if it 
did, still that it did not disprove the conversion, 
which was shown by an act independently of deft.’s 
statement.—STANDRING v. GRUNDY (1837), 6 
J. J. Fx. 181. 

172. Making oats into oatmeal—Contrary to 
directions of owner.|— ANon. (1638), 1 Com. Dig. 
A428, 
apn aton: :—Refd. Hollins v. Fowler (1875), L. R. 7 A. Ta. 





cts Bottling wine— Drinking part.|—DPiuLrort 

. KELLEY, No. 168, ante. 

"474, Alteration of property—Theatrical stage.|—- 
BRIANT v. DORMER (1818), 2 Car. & Kir. 692, N. P. 

175. Cutting timber — By tenant for life.| — 
Where improperly cut [timber by tenant for life], 
the owner of the inheritance or the heir has a legal 
right, which accrues immediately upon the com- 
mission of the wrongful act, of bringing trover for 
the trees; & his remedy is at Jaw, & not in equity. 
—GENT v. HARRISON (1859), John. 517; 29 
I. J. Ch. 68; 11. T. 128; 5 Jur. N.S. 1285; 8 
W. RR. 57; 70 E.R. 526. 

Aun aeS :—Refd. Seagram +. Knight (1867), 
628; Higginbotham v. Hawkins ean f Ch. 
Lowndes v. Norton (1877), 6 Ch. D. 

.|—See AGRICULTURE, ca IT., 

113, Nos. 948-052. 

176. By use in business.|—-LANCASHIRE & YORK- 
SHIRE Ry. Co., LONDON & NORTH WESTERN Ry. 
Co. & GRAESER, Lrp. v. MACNICOLL, No. 99, 
ante, 


2 Ch. App. 
Dp. 677,n. ; 


pp. 112, 





TROVER AND DETINUE. 


E.. Delivery to Third Person. 


177. Delivery to winner of bet—Money deposited 
with stake holder.]|—If a stake holder deliver 
money deposited in his hands on account of the 
wager to the winner, this is not a conversion.— 
TRETEBTAT v. LUBRAM (1602), Cro. Eliz. 870; 78 

R. 1096. 

478. Delivery of bill of lading—Receipt of value.] 
—JACKSON 1. ANDERSON, No. 60, ante. 

179. Delivery to purchaser by seller’s agent — 
Before completion of purchase—Contrary to in- 
structions of principal.]|—A. having a quantity of 
hemp in the hands of B. sells part of it to C. at a 
certain price, payable by (.’s acceptance at a 
stated time, fourteen days allowed for delivery ; 
& gives to C. an order upon B. to weigh & deliver 
the hemp so sold to (. or bearer. Before the 
fourteen days had expired, A. gives B. notice 
not to deliver the hemp to (. The hemp not. 
having been weighed oft, & no bill of exchange 
having been given in payment for it:— Held: the 
sale of it to C. was incomplete, & B. was liable for it 
in an action of trover by A.—SHEPLEY v. DAVIS 
(1814), 5 Taunt. 617; 1 Marsh. 252; 128 K. Rh. 
882. 

Annotations :—Refd. Swanwick v. Sothern Cae 9 Ad, & El. 

895; Acraman v. Morrice (1849), 8 C. 

180. Delivery on_ instructions i owner.]- 
SAXBY v. WYNNE (1825), cited in 3 Starkie on 
Evidence, 3rd ed. at p. 1159. 
alten :—Distd. Cranch v, Whito (1835), 1 Bing. N. C, 


181. Delivery to daughter of defendant.|— 
Goods were placed in the possession of deft., 
& subsequently a demand of the re-delivery was 
made ; an evasion of the delivery is equivalent to 
a refusal, & is evidence for the jury of a con- 
version. 

So a delivery of the goods by deft. to his daughter, 
allowing her to have the control over them, is a 
conversion.—Mykrrs v. Marks (1850), 15 1. T. 
O.S. 329. 

182. Delivery after notice of plaintiff’s title.|-— 
POWELL vv. HTOYLAND, No. 123, ante. 

183. Re-delivery to party from whom goods 
received.]—MYERS v. STAPLES (1854), 23 L. T. O. S. 
157. 

184. Delivery by master of ship— To indorsee of 
bill of lading—After notice of stoppage in transitu.] 
—The owner chartered his vessel to N., who put 
her up as a general ship for Calcutta. Pltfs. 
bought spelter for (., & at C.’s request put it on 
board the vessel, receiving the mate’s receipt, the 
course of dealing between pltfs. & (. being that 
the property in the goods was not parted with to 
(‘. unless ('. paid for then. (. did not pay for the 
spelter or obtain the mate’s receipt from pltfs., 
but by means of the shipbrokers, without the 
knowledge of pltfs., obtained the bill of lading & 
indorsed it} away for valuc. Subsequently C. 
stopped payment, whercupon pltfs. gave notice to 
the owner of the ship that they held the mate’s 
receipt & were unpaid vendors, & that they 
stopped the goods in transilu.§ The owner wrote 
to the master at Calcutta to warehouse the goods, 
as the property was disputed; but the master 
being indemnified, delivered the goods to the 
indorsee of the bill of lading :— Held: the goods 
belonged to pltfs., & had not passed to C., & the 
delivery of the goods to the indorsee of the bill of 
lading was a conversion.—SCHUSTER v. MCKELLAR 
(1857), 7 EK. & B. 704; 26 1. J. Q. B. 281; 29 





PART II. SECT. 1, SUB-SECT. 2.—E. 
180 1, Delivery on instructions of owner.}--WIIS0N ¥. MACNAB (1862), 21 U. C. R. 493.—CAN. 


Part I].—Liapmuity FoR CONVERSION AND DETINUE. 


I. T. O. S. 225; 3 Jur. N.S. 13820; 5 W. R. 656 ; 

119 Ke. R. 1407. 

Annotations :-—Reftd. Dalyell v. Tyrer 
899; The St. Cloud (1863), Brown. & ; Sandeman 
v. Scurr (1868), L. Kk. 2Q. 3.86; Hathesing v. Laing, Laing 
v, Zeden (187: b LL. R. 17 Hq. 92; Omoa Coal & Iron Co. 
v. Huntley (1877), 2 C. P. D. 464; W v. Andorson 

etbel 4 0. P. D. 283; Baumvoll Manufactur von 

Scheibler v. Gilchrest, [1891] 2 Q. B. 310. 

185. Delivery of stolen goods by police officer.]|— 
When a subordinate police officer having the 
possession of stolen goods, after a demand by the 
true owner for their delivery to him, delivers the 
same to a person other than the true owner, he is 
liable in trover although he acted upon the orders 
of a superior officer. A. bought a gig. It was 
stolen from him, & afterwards found by the police 
in the possession of 3. 8. was indicted for larceny 
of the gig & acquitted. 3B. on his acquittal wrote 
to the police officer in possession of the gig demand- 
ing delivery of it to him, & A. afterwards by letter 
& personally applied for its delivery over to him. 
The police officer acting on the instruction of his 
superior officer, after giving notice to A. of his 
intention to do so, delivered the gig to B. as the 
person from whom it had been taken by the 
police :—Held: the police officer so delivering 
it was liable in trover to A., who was found to be 
the true owner of the gig.—WINTER v. BANCKS 
(1901), 84 L. T. 504; 65 J. P. 468; 49 W. R. 574; 
I77T. 1. R. 446; 19 Cox, C. C. 687, D. C. 

186. Re-delivery to unpaid vendor—By ware- 
housemen—Stoppage in transitu.J—S. bought a 
quantity of barley from B., which was sold ‘ on 
rail”? at a certain railway station, & the seller 
gave a written order to the railway co. directing 
them to transfer the barley ‘ to await the order 
of S.”” On the arrival of the barley at the station 
the co. sent to S. an advice note, stating that the 
goods awaited his orders & were then held by them, 
not as common carriers, but as warehousemen. 

S. did not reply to this advice note or inspect 
the barley, but afterwards he unsuccessfully tried 
to resell the barley, using a sample obtained from 
the seller. S. became bkpt. soon after without 
having paid for the barley, & B. as unpaid vendor 
claimed & obtained from the co. redelivery of the 
barley to him. 

In an action by the trustee in the bkpcy. of 8S. 
against the railway co. for conversion of the barley : 
—Held: the transit & the right to stop in transitu 
ceased when by agreement between S. & the co., 
which must be taken to have existed after a reason- 
able time from the receipt of the advice note, 
the co. held the goods as warehousemen for S, & not 
as common carriers, & the transit being at an end, 
the delivery of the goods by the co. to the vendor 
was a conversion for which they were liable.— 
TAYLOR v. GREAT EASTERN Ry. Co., [1901] 1 K. B. 
774; 701.7. K. B. 499; 841.7. 770; 49 W. RB. 
431; 17 T. L. R. 394; 45 Sol. Jo. 381; 6 Com. 
Cas. 121. 

187. ———.]-—T. bought certain goods 
from R. on Mar. 10, 1913, for shipment to South 
Africa. _On Mar. 13 the buyers sent shipping 
instructions to the sellers directing them to 
forward the goods by the quickest route to defts.’ 
steamship Armadale Castle at the Docks, 
Southampton. Accompanying the instructions 
was a note on defts.’ printed form addressed 
to the L. & S. W. Ry. requesting them to receive 
the goods for shipment per Union Castle Line. 
The documents gave the marks to be put upon 
the bales & the destination, viz. Algoa Bay. 
The goods were packed by the sellers’ instruc- 
tions, at Manchester, & handed, in pursuance 
of the buyers’ instructions, to the G. N. Ry., 

J.—VOL. XLIM. 


88): KE. B. & E. 
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who passed them on to the L. & S. W. Ry., who 
delivered them to defts. alongside the Armadale 
Castle. The buyers, on Mar. 17, sent shipping 
instructions giving the marks, destination Algoa 
Bay, & description of the goods. On the same 
day the buyers, in anticipation of insolvency, 
wrote to defts. to stop all their shipments per 
Armadale Castle, promising further instruction 
later. Defts. received the instructions & letter by 
the same post, & held back one package which had 
not been already shipped. 

The bale remained in the custody of defts., who 
charged the buyers with warehouse rent for it, 
until Apr. 26, 1913, when defts. delivered it to the 
sellers, who had not been paid & who claimed the 
right to stop in transitu. Pitf., who was the 
trustee of the buyers under a deed of assignment. 
dated Apr. 24, 1913, sued defts. for conversion of 
the bale :—Held : though the original transit was to 
Algoa Bay, that transit had been ended by the 
buyers at Southampton as they were entitled 
to do, as they had not contracted with the sellers 
that the goods should go to Algoa Bay, & therefore 
the attempted stoppage in transitu by the sellers 
was too late, & defts. were liable for delivering the 
goods to the sellers —REDDALL v. UNION CASTLE 
Mam, S.S. Co., Lrp. (1914), 84 L. J. K. B. 360; 
112 L. T. 910; 13 Asp. M. L. C. 51; 20 Com. Cas. 86. 

188. Delivery under alleged illegal contract— 
Illegality due to outbreak of war.}—KHesp., a 
British subject residing in Manchester, was in 
the habit of consigning Manchester goods to cus- 
tomersin Beyrout. ‘The course of business was for 
him to draw a bill at sight on the customers for 
the amount in sterling, representing the cost of the 
goods & commission, & to hand it, with the bills 
of lading & invoices, to the Manchester branch of 
applts., a bank incorporated in Turkey. The 
Manchester branch then made an advance to him 
on the bill, & sent the documents to their Beyrout 
branch, who collected the price from the cus- 
tomer in exchange for the goods. On the Man- 
chester branch being advised by the Beyrout branch 
that the price had been paid, a cheque for the 
sterling value of the goods, less any advance made, 
was handed to resp. In accordance with this 
practice resp. consigned to Beyrout goods which 
arrived there shortly before the outbreak of war, on 
Nov. 5, 1914, between this country & Turkey, 
on which date applts. held the bills & the docu- 
ments representing the goods. The bills were in 
the following form: ‘‘ Please pay to our order 
value cheque on London the sum of £ sterling. 
Shipping documents attached to be given up on 

ayment.’”? After the outbreak of war the Beyrout 
preach of applts. delivered the goods to the 
customers, taking payment in piastres of a sum 
fixed by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, the 
piastres having fallen in value, applts. claimed 
that they were only liable to pay resp. an amount 
in sterling which at the then current rate of 
exchange represented the value of the piastres 
they had received for the goods. 

Resps. sued applts. to recover the sterling 
amount of the bills, or, alternatively, damages for 
the conversion of the goods :—Held: the bank at 
Beyrout & the Syrian merchant both being 
Turkish subjects, the outbreak of war did not 
prevent the delivery of the goods to the customers, 
& the claim for conversion failed.—OTTOMAN BANK 
v. JEBARA, [1928] A. C. 269; 97 1. J. K. B. 5602 ; 
139 L. T. 194; 447. L. R. 525; 72 Sol. Jo. 616 ; 
83 Com. Cas. 260, H. L.; revsg. S. C. sub nom. 
JEBARA V. OTTOMAN BANK, [1927] 2 K. B. 254, C. A. 

Misdelivery by carriler.|—See CARRIERS, Vol. 
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VIII., pp. 18, 32-34, 36, 227, 228, Nos. 84, 182, 183, 
189-193, 204, 1466-1470. 

Misdelivery by bailee.|—See BAarmMENT, Vol. III., 
pp. 58, 66, 77, 78, 108-111, Nos. 36, 91, 164-168, 
329-338, 342-352. 

Misdelivery by pawnee.|—See PAWNS & PLEDGES, 
Vol. XXXVIT., p. 24, Nos, 192-194. 

Misdelivery by shipowner.] — Sve, generally, 
SHIPPING, Vol. X LI., pp. 529-531, Nos. 3571-3594. 

Misdelivery by captain of ship.] —See Suirprmna, 
Vol. XUI., p. 557, No, 3829. 


I’, User. 

189. Use or abuse.|—MuLaravk v. OGDEN 
(1591), Cro. Kliz. 219; 78 E.R. 4753; sub nom. 
MOSGRAVE v. AGDEN, Owen, 141; sub nom. 
WALGRAVE v. OGDEN, 1 Leon. 224. 

Annotation :—Retfd. Cogesv. Bernard (1703), 2 Ld. Ray im. 909. 

190. Wearing jewel.|—Wearing a jewel is a con- 
version of it.—VETRE (Lorn) v. HENEAGE (1701), 
as reported in 12 Mod. Rep. 519; 88 KB. R. 149). 

191. Using building materials—-Contract ended 
by building owner.]—Pitf. agreed to build a house 
for deft., who prepared a specification which con- 
tained particulars of the different portions of the 
work. Under the head ‘ Carpenter & Joiner ” 
there was specified the scantling of the joists for the 
different floors, the rafters, ridge & wall picccs, but 
no mention was made of the flooring. The specifica- 
tion stated that “the whole of the materials 
mentioned or otherwise in the foregoing particu- 
lars, necessary for the completion of the work, 
must be provided by the contractor.’”’ At the 
foot of the specification pltf. signed a memorandum, 
whereby he agreed with deft. ‘ to do all the works 
of every kind mentioned & contained in the fore- 
going particulars, according in every respect to the 
drawings furnished or to be furnished, for the sum 
of £1,100. The house to be completed & fit for 
deft.’s occupation by Aug. 1, 1858.” Pltf. pre- 
pared the flooring boards, brought them to the 
preniises, & planed & fitted them to the several 
rooms, but refused to lay them down without 
extra payment, because the flooring was not 
mentioned in the specification, whereupon deft. 
put an end to the contract, took possession of the 
works, & proceeding to complete the building 
used the flooring boards so prepared & fitted by 
deft. :-—HTeld: pltf. could not maintain trover for 
the flooring boards left on the premises by him 
& subsequently used by deft.—Wir.iams v. 
FITZMAURICE (1858), 3 WH. & N. 844; 82 L.7T. 0.8. 
149; 157 KK. R. 709. 

192. Using workman’s tools — Detained as 
security by employer.]—In an action by a working 
bricklayer against his employer for detention of 
his tools, etc., & also for extras on a contract :— 
Heid: the contract being in writing was necessary 
for the latter part of pltf.’s claim, it was not so as 
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g. Use of anmal.|}—A., having been 
arrested at the suit of R., placed a 
mare in B.’s possession, on an agroe- 
ment that if KR. proved a demand 
against A., by his own oath or that of 
others, B. was to pay it & keep the mare 
till repaid. 3B. did pay &10, but it was 
not shown that he did 80 in consequence 
of its being sworn to; & the mare | Dy 
remaining with him, he used her once 
in the plough :—Held: such use of 
the mare was not a conversion.— 
1 Slaairay a v. SPENCER (1832), 3 O. 8, 











grow on a ce 
for 


549.—-CAN 


k. eda) 
plaini 


h. Using fruit crop—Part devised to 
plaintiff.}—Where a devise was mado 





to pltf. of half the fruit which might 
rtain farm devised to 
unother person, & the latter gathered 
the whole of the fruit, & disposed of it 
his own uso :—ZJield: 

of trover could be maintained.— 
TAYLOR v. NUGENT (1841), 6 O. S. 


lime—Contract broken off | 16 
NEDY (1889), 21 N. 8. R. 271.—CAN. 

1. Using tools.}—-NrRos v. SWANSON 
(Alta.) (1912), 20 W. L. R. 176; 1 
W. Ww. R. 711.—CAN. 


m, ——.}-—Certain tools were left 
on deft.’s premises for 
venience & intended use of pitf., 
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to the former; there being no clause in the con- 
tract: as to the tools, etc., except that pltf. was to 
provide them, & deft. having claimed to detain 
them as security for repayment of alleged over- 
payments, & having admitted that he had used 
some of them, he had no right to detain the goods 
unless there was an agreement to that effect, & 
even if there was, the user was a conversion.— 
POULTON v. WILSON (1858), 1 F. & F. 403. 

193. User by purchaser from sherifi—Damage to 
chattel.|—The mere sale by the sheriff, not in 
market overt, under a fi. fa. of a chattel let to the 
execution debtor, without notice of the owner’s 
interest in it, is not a conversion or ground of 
action against the sheriff, but an absolute sale & 
delivery of the chattel under the sale, to a pur- 
chaser; & a user by the purchaser, causing 
damage to the chattel, constitutes a cause of action. 
—LANCASHIRE WAGGON Co. v. FITZHUGH (1861), 
OH. &N.502; 80L.J. Ex. 231;3 L. T. 703; 158 
kk. R. 206. 


Annotations :-—Consd. Hollins v. Fowler (1875), L. R. 7 H. L. 
757: Jelks v. Hayward (1905), 92 LL. T. 692. Regd. 
Johnson v. Stear (1863), 15 C. B. N.S, 330; Consolidated 
Co. v. Curtis, [1892] 1 Q. B. 495. 


G. Obstruction of Access to Goods. 


194. Preventing access to chattel by rightful 
owner.|—If deft., by his acts, prevents pltf. from 
obtaining access to achattcl, to which he is entitled, 
such prevention by deft. is evidence of a conver- 
sion.—WANSBOROUGH v. MATON (1835), 4 L. J. 
K. B. 154. 

195. —-—.|—-(1) Deft. having prevented a per- 
son possessed of goods from removing them, held 
liable in an action for taking & detaining them. 

(2) Pltf. having assigned them, held, entitled 
only to damage for the injury to her possession.— 
Van Tou v. WALL (1859), 1 F. & F. 504. 

196. Article purchased.] —T'o a declaration 
against decfts. who were auctioneers, for non- 
delivery of a rick of hay sold by them to pltf. at 
an auction on July 24. Defts. pleaded (a) that 
they did not promise, & (6) that they did deliver. 
The hay had been sold by defts. for the landlord 
under a distress for rent, & a week was fixed by 
one of the conditionsof sale as the time for taking 
away the hay. Scveral persons at the sale having 
objected to the period as too short, a written 
permission was obtained by defts. from the 
tenant, that the hay might stay on the premises 
until Sept. 28. This permission was indorsed 
by defts. on the conditions of sale. Pltf. having 
purchased the hay, & having obtained permission 
frou defts. to remove it, subsequently & before 
Sept. 28, went to the land for the purpose of 
removing it, but was prevented doing so by the 
tenant :—Held: there was a sufficient delivery of 
the hay by defts. to pltf. to prevent their liability, 
as they had done all in their power to give pltf. 
the possession of it. 

Semble: trover would lie against the tenant.— 








without any undertaking on deft.’s 
part to take care of them, & therefore 
at pltf.’s own risk :—Held: the mere 
user of them wonld not constitute a 
conversion. At the most it would 
amount to a trivial trespass which the 
law would not regard.—MoDONALD 2. 
STOCKLEY (1914), 14 H. L. KR. 328; 
D. L. R, 743.—CAN. 

n. Using timber.]— PARSANHA ¥%. 
MADRAS Deposit & BENEFIT SOCIETY 
(1888), I. L. R. 11 Mad. 333.—IND. 
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194i. Preventing access to chatiel by 
rightful ey Peer v. GAL- 
LAGHER (1876), 26 C. P. 531.—OAN. 


an action 


KEN- 


the con- 
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SALTER v. WOOLLAMS (1841), 2 Man. & G. 650; 
Drinkwater, 146; 3 Scott, N. R. 69; 10 L. J. 
C. P. 145; 1383 EB. R. 906. 


Annotations :-—Refd. Taplin v. Florence (1851), 15 Jur. 402 ; 
Wood v, Baxter (1883), 49 L. T. 45. 


é -}--C. made a written proposal to 
1., deft., for the exchange to himof a new engine 
for an old one, with £10 & a ton of iron. D.after- 
wards verbally assented to these terms, with the 
exception of the ton of iron; & in the course of the 
conversation, advised C. to remove the fittings at 
once, & subsequently told him that he could not 
allow the engine to remain on his premises beyond 
quarter-day. Before quarter-day, C. sold the 
old engine to plitf.; but deft. refused to let pltf. 
have it, alleging that the bargain was, as the written 
proposal rather imported, that it was not to be 
removed until the new engine was completely 
fitted up, & that this had not been done. In an 
action against D. for conversion of the old engine, 
the Judge told the jury it was for them to consider, 
under all the circumstances, whether or not the 
contract between C.& D. was for an immediate 
transfer of the old engine, & if sv, to find for pltf., 
which they did :—eld: as the written proposal 
had not been accepted sinrpliciter, the real contract 
was by parol; the direction was right; & there 
was evidence to sustain the verdict.—STONES v. 
DOWLER (1860), 29 J.. J. Ex. 122. 

198. ——— Article on hire purchase—lInstalment 
unpaid.|—A. agreed to build an organ for B. & 
to fix it in the parish church of C. for £768 to be 
paid by certain yearly instalments. The agrece- 
ment then provided that, in the event of the organ 
being completed & erected as aforesaid, & the sum 
of £768 or any part thereof not being paid at the 
time or times thereinbefore mentioned, then it 
was thereby declared & agreed that the whole sum 
or balance, with the interest then due thereon, 
should become due & payable to W., & might be 
sued for & recovered accordingly ; & in the mcan- 
time, & until the balance & interest should be paid 
& discharged, W. should have a lien on the organ ; 
&, in default of any or either of such payments as 
aforesaid at the time or times thereinbefore 
mentioned, W. might either dispose of or remove 
the organ as he might think proper. The instal- 
ments being unpaid A. demanded the organ of the 
vicar of C. & the churchwardens. The vicar kept 
the church door locked, & refused to allow the 
organ to .be removed, claiming a hen upon it. 
he churchwardens did nothing :—Weld: the 
vicar was liable in trover, & not the churchwardens. 
—WALKER v. CLYDF (1861), 10 GC. B. N. 8S. 381; 
142 E.R. 500. 

Goods distrained.|—See Distress, Vol. 
AXVIILI., p. 8311, No. 460. 


H. Dealing with Negotiable Instruments. 
See, generally, BILus OF EXCHANGE, Vol. VI., 
pp. 1 et seq. 
199. Act of creditor after bankruptcy of drawer -- 
Receiving payment.}—JonxEs v. Fort, No. 232, post. 
20 Giving up bill to acceptor—Taking 
another bill in lfeu.]— Where the drawer of a billof 
exchange deposits it with a creditor, giving him 
authority to reccive the proceeds, & apply them in 
a specified way, if the creditor, after an act of 
kpcy. by such drawer, gives up the original bill 
to the acceptor, taking another bill in licu of it, 
this is a conversion by the creditor, & the assignees 
of the drawer may support trover.—HOBSON v. 
Rots (1832), 1 Mood & R. 239, N. P. 
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201. Discounting bill of exchange—Misapplica- 
tion of proceeds.|—-If a party, authorised by the 
holder of a bill of exchange to get it discounted, & 
to apply the proceeds in a particular way, does get, 
it discounted, but misapplics any part of the pro- 
ceeds, he cannot be sued in trover for the bill, 
but must be sued for money had & reccived.— 
PALMER v. JARMAIN (1837), 2 M. & W. 282; 150 
or 762; sub nom. PALMER v. TARMAN, 1 Jur. 

] e 

202. Obtaining money on bill—Bill deposited by 
bankrupt.|—-Where a billof exchange for £1,600 
was deposited with deft. by a bkpt. as an indemnity 
to a third person against a bond which he had 
executed to the pctitioning creditor, under Judg- 
ments Act, 1837 (c. 110), s. 8, & deft. refused to 
deliver up the bill on the demand of the assignees 
of the bkpt., although they showed him the bond 
in a cancelled state; & he afterwards obtained 
£800 on the bill :—Held ; in trover by the assignees 
for the bill that the obtaining money on the bill 
was an actual conversion of the bill for which the 
bkpt., if no bkpcy. had intervened, might have 
sucd.-—-ALSAGER v. CLOSE (1812), 10 M. & W. 576; 
12. J. Ex. 503; 152 BE. R. 600. 

Annotation :—Refd. Heald v. Curcy (1852), 21 L. J. C. P. 97. 

203. Cashing crossed cheque—-Person not a 
banker.|—-The crossing of a cheque payable to 
bearer docs not affect the negotiability of the instru- 
ment, but imports that it is to be paid through a 
banker ; & if a person, not a banker, cashes a crossed 
cheque for a fraudulent holder, & is afterwards sued 
for the conversion, the proper question to be 
submitted to the jury is, whether he took it bond 


fide, & for value.—CARLON v. IRELAND (1856), 


5K. & B. 765; 251. 5.Q. B. 113; 26L. T. 0.8. 
195; 2 Jur. N.S. 39; 119 BK. R. 6663; sub nom. 
CORLAN v. IRELAND, 4 W. Rt. 200. 

A ae Smith v. Union Bank of London (1875), 


Liability of banker.|—Scc BANKERS, Vol. 

VIL, pp. 239 -242, Nos. 674-678, 680-692. 

204. Cashing post office order.|—-Pitfs. banked 
with defts. It was the duty of pltfs.’ secretary 
to pay all moneys reccived by him on behalf of 
pltfs. into defts.’ bank to the credit of pltfs. The 
secretary without the knowledge of pltfs. kept an 
account at defts.’ bank. He paid into defts.’ bank 
to his own credit certain post office orders belong- 
ing to pltfs. which defts. subsequently cashed. 
The Post Office regulations with regard to post 
office orders provide that, when presented for 
payment by a banker, they shall be payable with- 
out the signature by the payee of the receipt 
contained in the order, provided the name of the 
banker presenting the ordcr is written or stamped 
upon it:—Held: there had been a wrongful 
conversion of the post office orders above men- 
tioned by defts.——FiInr ART SocrETY v. UNION 
BANK OF LONDON (1886), 17 Q. B. D. 7053 56 
L. J. Q. B. 70; 55 L. T. 536; 51 5. P. 693 35 
W.7.114; 27.0. R. 883, C. A. 

Annotations :-—Consd. McEntire v. Potter (1889), 22 Q. B. D. 
438; Gordon v. London, City & Midland Bank, Gordon v. 
Capital & Counties Bank, (1902) 1 K. B. 242. Refd. 
Kleinwort v. Comptoir National d’Escompte de Paria, 
[1894] 2 Q. B. 157; Lacave v. Crédit pyounalss [1897] 1 
Q. Kh. 148; Bavins v. London & South-Western Bank 
(1899), 81 L. T. 655; Morison_v. London County & 


Westminster Bank, {1914] 3 K. B. 356; Underwood v. 
Bank of Liverpool, Same v. Barclays Bank, [1924] 1 KE. B. 
775. 


205. Cashing bill or cheque—On forged indorse- 
ment.|—Cashing a bill according to the tenor of a 
forged indorsement is a conversion apart from any 
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205i. Cashing dtl or cheque—On forged indorscment.J—GANESDAS RAMNARAYAN v. LACHMINARAYAN (1894), I. L. R: 
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& J] 

question of negligence.—KLEINWoRT, Sons & Co. 

v. Comproin NATIONAL D’KSCOMPTE DE Paris, 

[1894] 2 Q.B. 157; 631. J. Q. B. 674; 10 T. I. R. 

424; 10 R. 259. 


arte ore :—Folld. Lacave v. Crédit Lyonnais, [1897] 
1 Q. 148, Consd. Gordon v. London, City & Midland 
Bank, Gorna ee Capital & Counties Bank (1900), 83 L. 'T. 
762. Refd. Morison 4 London County & Westminster 
Bank, {1914] 8 K. B. 356; 


Underwood v. Bank of Liver- 
pool, Same v. iaclags Bank, {1924} 1 x 





1K. B. 775 

206. .|—Deft. bank carried on busi- 
ness in Joondon & had a branch in Paris. A 
cheque was drawn on deft. bank in London in 
favour of pltfs., specially indorsed by pltfs. to a 
firm in London & posted for collection to that 
firm, but it never reached them. After the 
posting a forged indorsement was put on the cheque, 
& it was presented at defts.’ bank in Paris by a 
person, purporting to be the last indorsee, who had 
no account at defts.’ bank. Defts. paid the cheque, 
é& sent it to their bank in London, who credited 
their bank in Paris with the value. The London 
bank refused to deliver the cheque to pltfs. The 
cheque, when it reached defts., was crossed 
generally. In an action for conversion of the 
cheque :—Held: defts., by paying the cheque, & 
forwarding it to their London bank, & crediting 
their Paris bank with the value, were guilty of a 
conversion of the cheque in England, & therefore 
the case was governed by English law.-—LACAVE 
& Co. v. Crapir LYONNAIS, [1897] 1 Q. B. 148; 
06 L. J. Q. B. 226; 751.7. 614; 13 'T. LR. 60; 
2 Com, Cas. 17. 
Annotations :—Distd. Kmbiricos v. Anglo-Austrian Bank, 








[1905] 1 K. 33. 677. Refd. Gordon v. London City & Mid- 
and ank, Gordon »v. rasta & Counties Bank, {1902} 
K. B. 242. Mentd. Ww. ty. vy. London & County 


iegking Co., [1900] 2 ny "B. 464. 

207. —-The drawer of a cheque in- 
duced by the fraud of W. drew the cheque to the 
order of K., an existing person, & intended him to 
be the payee. W. forged K.’s indorsement, & 
pas the cheque into his own account at his 

ankers, who received the amount of the cheque 
from the drawer’s bank :—--lield: the drawer 
could recover the amount of the cheque from 
W.’s bankers.— NorrH & SoutH WALES BANK, 
Lrp. v. MACBETH, NortH & SOUTH WALES BANK, 
Lyrp. v. IRVINE, [1908] A. ©. 1387; 77 L. J. K. iB. 
464; 08 L. T. 470; 24 T. L. KK. 3897; 52 Sol. Jo. 
353, 354; 13 Com. Cas. 219, H. Ju.3 affg. S.C. 
sub nom. MacBETH v. Nortu & Sourm WALES 
Bank, [1908] 1 K. B. 18, C. A. 


Annotations :—Refd. Crumplin v. London Joint Stock Bank 
1913), 109 L. T. 856; Morison v. London County & 
Vestminster Bank, [1914] 3K. B. 356. 


208. In good faith—In accordance with law 
merchant.|—Pltfs., a partnership firm at Liverpool, 
sold certain goods to the N. P. co. & drew upon 
the co. a bill for a large amount payable in three 
months in payment for the goods. The N. P. co. 
accepted the bill payable at deft. bank at Liverpool, 
where they kept their account. Shortly before the 
bill became payable the N. P. co., who were then 
overdrawn at deft. bank, asked that bank to order 
payment of the bill & charge to the account of the 
N. P. co. Deft. bank were willing to act upon 
this advice because they had an arrangement for a 
running overdraft with the N. P. co., & the bill 
was within the limits of that overdraft. When 
the bill became due it was brought by W., a servant 
of plitfs., to a partner of pltf. firm, who, at W.’s 
request, ‘indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose of 
collection, through the Clearing House, presented 
the bill for payment over the counter to deft. bank 
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& received the money, which he then fraudulently 
converted & stole. Pltfs. sued deft. bank to re- 
cover the amount of the bill on the grounds 
of negligence, money had & received, & conversion 
of the bill. Kvidence was given at the trial that 
there is an almost universal custom at Liverpool 
that trade bills should be presented through the 
Clearing [louse for payment to the bank at which 
they were accepted payable, but evidence was 
also given that presentation of such bills over the 
counter, though most unusual, was not irregular : 
—Held: deft. bank were also not liable to pltfs. 
for the conversion of the bill, because the bill 
was a negotiable instrument, & they paid it in good 
faith without notice of any defect in title & in 
accordance with the law merchant. <A bank was 
not bound to make inquiries mercly because a bill 
indorsed in blank or an open cheque was presented 
for payment over the counter. According to the 
law merchant such presentation, although unusual, 
was always recognised as due presentation ; sulli - 
cient to require the bankers to pay, in the absence 
of very special circumstances of suspicion, which 
were not present here. —AUCHTERONI & Co. ¥. 
MIDLAND BANK, Lrp., [1928] 2 K. B. 294; 97 


L. J. K. B. 625; 139 L. T. 344; 447. L. R. 441; 
72 Sol. Jo. 337; 33 Com. Cas. 345. 
209. Solicitors acting as bankers—Cheques 





paid out of funds belonging to plaintiff—To party 
indebted to plaintiff.|—-Pitfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T. The latter was a member of 
the firm of T. & C., who were the solrs. of pltfs. 
& also of F. Pitfs. had moneys standing to their 
credit in the books of T. & C., & F. also had a 
running account with T. & C. During a period 
when F. was in debt to pltfs. he drew for his own 
purposes on the moneys standing to the credit of 
pltfs. in the books of T. & C. At the time of these 
transactions deft. 'l. was not aware of IF.’s 
indebtedness to pltfs., but the ct. found that deft. 
T. knew enough of F.’s methods to be put on 
inquiry as to what IF. was doing. Subsequently 
pltfs. brought the present action against T. in 
respect of these moneys on the ground of con- 
version & for money had & received & for breach 
of duty & negligence as one of their directors & 
as their solr. Deft. ‘TI’. pleaded acquiescence by 
pltfs. :—AHeld: deft. T. was liable in conversion.— 
FENTON TEXTILE ASSOCN., LYD. v. THOMAS (1929), 
45 T. L. R. 264. 

210. Taking cheque improperly filled up by clerk.] 
—Pltf., a stockbroker, employed a confidential 
clerk. On settling days on the Stock Exchange, 
it was pltf.’s practice to sign a number of blank 
cheques & to hand them over to the clerk, giving 
him authority to fill in the names of persons with 
whom pltf. did business & whose accounts he 
wished to settle, & the amount of the sums due to 
him. ‘The authority of the clerk was absolutely 
limited to this. The clerk had entered into betting 
transactions with defts. & had incurred certain 
debts. To paythese debts he wrongfully filled in 
seven of the blank cheques with the name of defts., 
who took them in good faith, & certain sums which 
he owed them from time to time. 

Pitf. sued defts. for damages for the conversion 
of the cheques & their proceeds :—Held : pltf. was 
entitled to recover. When the holder of a nego- 
tiable instrument was not a holder for value, the 
drawer of the instrument was not estopped from 
saying as against such holder that the body of the 
instrument had been wrongly filled up.—PAINE v. 
BEVAN & Bevan (1914), 110 L. T. 93838; 30T. 1. R. 
395. 


Part JI.—LIaBILtiry FOR CONVERSION AND DETINUE. 


Taking under threat.]—See No. 123, ante. 

Liability of banker.]—Sev, generally, BANKERS, 
Vol. III., pp. 123 et seq. 

Liability of agent.|—See AGrncy, Vol. I., pp. 
684, 685, Nos. 2935, 2938, 2943. 


J. Other Acts. 


211. Dealing with goods—After sale in market 
overt.|—-PANTON v. IiAssEuL (1627), Het. 62; 124 
ih, R. 344. 

212. Compromise of action by administrator— 
In consideration of future tok i — Exor. 
having an action of trover in right of testator, 
compounds it by articles for payment of so much 
at a future day, this is a conversion & assets in his 
hands before payment.—NORDEN v. LEviIT (1677), 
2 Lev. 189; 3 Keb. 778; T. Jo. 88; 1 Freem. 
K. B. 442; 1 Kq. Cas. Abr. 240; 83 E. R. 512; 
affd., cited in 1 Vern. at p. 474, II. L. 

Annotations :—Consd. Farr v. Newman (1792), 4 Term Rep. 
621. Refd. Jenkins v. Plombe (1704), 6 Mod. Rep. 91. 
213. Removal of gate -Obstructing alleged right 

of way.}|—If to an action of trespass for pulling 

down « carrying away a gate, deft. plead a right of 
way, & that the gate being wrongfully erected 
across the same, he took it down & deposited it 
in a convenient place for the use of pltf., to which 
pitf. replies a subsequent conversion ; proof that 
deft. put the gate upon his own premises, from 
whence pltf. might have taken it, if he had pleased, 

will not sustain the replication.—HouGHtTon v. 
BortLer (1791), 4 Term Rep. 364; 100 1K. RK. 1066. 

214. Loss of goods——By carrler.|—A cariicr is 
bound to deliver goods entrusted to him at the 
place to which they are addressed ;_ & if he deliver 
them elsewhere, trover lies against him. Secs, 
Wf goods be stolen or lost. Where, therefore, defts., 
as carriers, had received a box at Birmingham, 
directed to J. West, 27, Great Winchester Strect, 
London, &, on its being taken there, the house was 
found to be shut up, and no person of the name of 
West resided in the street, & a week afterwards 
defts. received a letter from a person naming 
himself West, desiring that the box might be sent 
to him at an inn at St. Alban’s which defts. accord- 
ingly did :— Held: this was a mis-delivery, for 
which they were liable in trover, although West 
was the person for whom the box was intended, 
the property in the goods not having passed to 
West, as he had obtained them from pltf. by fraud ; 
& it was properly left to the jury to say whether 
defts. had caused the goods to be delivered in the 
due & ordinary course of business, & according to 
their duty as carriers.—STEPHENSON v. TART 
(1828), 4 Bing. 476; 1 Moo. & P. 3857; 6 L. J. 
O.8. C. P. 97; 180 1. R. 851. 

Annotations :—Refd. Crouch v. G. N. Ry. (1856), 11 Exch. 

42; Heugh ev. L,. & N. W. Ry. (1870), L. R. 5 Exch. 51; 

M‘Kean v. M'lvor (1870), Iu. ie. 6 Exch. 36, 

215. .|—A stage coachman is respon- 
sible for the loss of a parcel which he receives to 
carry without reward, if it is lost through gross 
negligence on his part.—BEAUCHAMP v. POWLEY 
(1831), 1 Mood. & R. 38. 

Annotation :—Refd. Balfe v. West (1853), 13 C. B. 466. 
216. |—If a railway co. notify, & 

their course of business is, that they do not reccive 

cattle to carry unless tickets are given, signed by 
their clerks or servants, & specifying the number & 
other particulars; a porter has no authority to 
recelve cattle to be carried without giving such 
signed tickets; &, if he do so, the co. will not be 
liable for the loss of cattle so received by their 
servants from parties acquainted with the notice 

& course of business. 

In such a case, the evidence being that the porter, 
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having received cattle without giving a ticket, pul 
them into a pen, & said it was all right, & that the 
cattle had never been delivered to or for the 
owner, who had applied for them; there being 
no evidence as to what had become of the cattle : 
—-Held: (1) the co. were not liable as carricrs, 
there being no evidence that they received the 
cattle as carriers; (2) they were not liable for the 
conversion of the cattle. there being no evidence, 
except of loss.—-SLIM v. GREAT NORTHERN Ry, Co. 
(1854), 140. B. 647; 20.7. R. 864; 231.5.C.P. 
166; 18 Jur. 1119; 2 W. R. 585; 139 KEK. R. 
266. 

Annotations :—Generally, Reid. G. N. Ry. v. Harrison (1854), 


20. L. RK. 1136; Poek v. North Staffordshire Ry. (1863), 
10 H. L. Cas. 473. 


217. Buying goods of bankrupt.|—If one buys 
goods of a bkpt. under such circumstances as will 
entitle his assignees to maintain trover for them, 
such buying is in itself a conversion, & the assignees 
need not adduce evidence of a demand & refusal.— 
YATES v. CARNSEW (1828), 3 C. & P. 99; 172 E. Qt. 
341, N. P. 

218. Pledging goods—On behalf of third person.] 
— PARKER v. GODIN (1728), 2 Stra. 813; 93 J. R. 
866, 

Annotations :—Refd. Wilson v. Fonller (i720), 2 Stra. 859; 
sake 157. 


Hollins v. Fowler (1875), L. R. 7 entd. 
Munday ». Bush (1811), 2 L. T. O. 8. 3 


--~—— Liability of agent.]—Sce AGuncy, Vol. I., 
p. 563, Nos. 2101, 2102. 

219. Obtaining by fraud——Policy of insurance.|-— 
A policy of insurance on the life of A. had been 
assigned to plif.; deft. having privatcly ascer- 
tained that A. was dangerously ill, treats with pltf. 
for the purchase of the policy for a small sum, 
representing it as the then value of the policy, pltf. 
not being aware of A.’s illness :—/JZeld: the sale 
was void, & plif. might recover the value of the 
policy in an action of trover.—JONES v., KEENE 
(1841), 2 Mood. & R. 348, N. P. 

220. Receiving back more than just share— 
Goods entrusted to bailee.| —LONSDALE v. MIT- 
CHELDL (1858), 30 L. T. O. S. 273. 

221. Indorsing delivery order—-Indorsement ob- 
tained by fraud—Bona fide intention to correct 
mistake.|—-(1) Pltfs. sent to deft. an invoice for 
barley, which stated that the barley was bought 
by deft. of pltfs. through G. as broker, & also a 
delivery order, which made the barley deliverable 
to the order of the consignor or consignee. Deft. 
had not in fact ordered any barley of pltfs. G. 
called on deft., who showed him the documents, & 
told hin it was a mistake. GQ. said that it was so, 
& asked deft. to indorse the order to him, for the 
purpose, as he said, of saving the expense of obtain- 
ing a fresh delivery order. Deft. indorsed the 
order to G., who possessed himself of the barley 
& disposed of it, & then absconded. On the trial 
of an action of trover for the barley, the jury found 
that deft. had no intention of appropriating the 
barley to his own use, but indorsed the order for the 
purpose of correcting what he believed to be an 
error, & returning the barley to pltfs.:—Held: 
deft., having indorsed the order without any 
occasion to do so, & without authority, was liable. 

(2) Conversion is best defined as doing an act 
unauthorised which deprives another of his 
property for an indefinite time.—Il1onr v. Borr 
(1874), L. R. 9 Exch. 86; 43 1. J. Kx. 81; 30 
lL. T. 25; 22 W. R. 414. 

Annotations :—As to (1) Consd. Jones v. Hough (1879), 5 

Kx. D. 115; Gordon v. London, City & Midland Bank, 

Gordon v. Capital & Counties Bank (1900), 83 L. T. 762. 


Refd. New York Breweries Co. v. A.-G., [1899] A. C. 62; 
Van Oppen v. Tredegars (1921), 37 T. L. R. 504. 


222. Deposit of lease.}—MILLER v. DELL, No. 
236, post. 
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Sect. 2.—DEMAND AND REFUSAL 
SuB-SEOT. 1.—WHEN NECESSARY. 
A. Action for Conversion. 

(a) In General. 

228. Demand & refusal necessary—Act not 
prima facie conversion.|—Hrrn & STuB’s CASE 
(1627), Godb. 400; 78 EH. R. 236; sub nom. JIERN 
v. STUBBERS, Lat. 208. 

Annotations :-—Refd. Rowe v. Young (1820), 2 

Mentd. Hatton wv. Jeemonger at L Stra. 641; 

v. Lane (1772), 2 Wm, BI. 83 

224. .|—W ee v. MARTINE 
1 Sid. 66; 82 Id. RK. 973. 

226. —---.]—When the owner of goods on 
board a vessel directed the captain not to land 
them on the wharf against which the vessel was 
moored, which he promised not to do, but after- 
wards delivered them to the wharfinger for the 
owner’s use, under the idea of the wharfinger’s 
having a lien thereon for the wharfage fees, because 

the vessel was unloaded ayrainst the wharf, the 
owner upon demand & denial may maintain trover 
against the captain, unless the latter can establish 
the wharfinger’s right.—SyvEps v. Hay (1791), 
4 Term Rep. 260; 100 Ik. R. 1008. 

Annotations :-—Retd. Moon v. Raphael (1835), 2 Bing. N. 
310; RK. v. Wynn (1887), 56 t,t . 749. Mentd. tsatiiite 
Vv. Bourne (1838), 5 Scott, 667. 

2286. .}—A. having agreed to purchase 
of B. the remainder of a term, the latter delivered 
to him the lease, in order that he might get an 
assignment made out; A. then obtained an en- 
largement of the term from the original landlord, & 
refused to accept an assignment: or pay the full 
price agreed on, because B.’s undertenant had 
removed some fixtures :—Held: B. might insist 
on A. accepting the assignment, & after demand 
. refusal of the lease might maintain trover for 
. FRAME (1801), 2 Bos. & P. 451; 126 


Bli, 391. 
Fisher 


(1661), 




















i R. 1379, 

227. .}—When goods are delivered 
under a contract, as to do something with them, & 
to deliver them according to the party’s under- 
taking, an omission of the party’s doing what he 
so undertook to do will not sustain an action of 
trover, unlicss there has been an actual refusal to 
redeliver.— SEVERIN v. KEppEeny, (1802), 4 Esp. 156 ; 
170 K. R. 674, N. bP. 











28. ———.] —M‘ComBiz v. Daviges, No. 
332, post. 

229. -—-— at —If a thing be deposited by 

one, with the authority of another, & received by 


the bailee, to keep on the joint account of the two, 
one alone cannot lawfully demand it without the 
authority of the other, so as to maintain trover 
upon the bailee’s refusal to deliver it. But where 
it only appeared that it had been agreed between 
the assignor & the assignee of a lease, that, to save 
the expense of a counterpart, it should be deposited 
in the hands of a third person, & the assignee 
afterwards delivered it to the bailee to keep, but 
without mentioning that it was on the joint account, 
& no communication was made of the deposit to 
the assignor, who never interfered further in the 
matter; but deft. afterwards, with the privity of 
the bailee who acted as his agent, procured an 
illegal & void conveyance of the property in it 
from the assignee :—Held: the assignee or his 
legal representatives might alone maintain trover 


PART Ii. SECT. 2, SUB-SECT. 1.-— 
A. rae 


228i. Demand refusal neccessary 
—Act not prima acts conversion. |— 
GAUHAN v. ST. LAWRENCE & OTTAWA 
Ry. Co. (1878), 3 A. R. 392.—CAN, 1276.— 
223 il, ——— —-—.]—Where the pos- 
session of goods by a person who is 


not the owner is not tortious possession 
u demand by pltf. for return of the 
oods followed by a wronstul) refusal 
8 necessary before action.— 
eco ase: ), (1922] 2 W. W. KR. 


.-—— eae where a@ person 
purchases the goods of anothor at 


TROVER AND DETINUE. 


for it, after demand & refusal—May v. Har 
(1811), 13 Kast, 197; 104K, R. 846, ee 

2380. ]—One employed to sell goods 
by commission pawns them; the owners of tho 
goods may maintain trover. against the pawn- 
broker after a demand & refusal, although the dup- 
licate has not been tendered according to 89 & 40 
Geo. 3, c. 09, s. 5.—-PEET v. BAXTER (1816), 1 
Stark. 472 ; 171 K. R. 533, N. P. 
Annotation : Rela, sneer Manufacturing Co. 

(1879), 5 Ex. D. 

231. tote an action against Excise 
officers for the detention & negligent custody of 
certain malt, etc., taken under a distress upon a 
conviction under 43 Geo. 8, c. 74, it appeared that 
pltf. having been convicted in a penalty, & warrant 
issued, directing defts. to levy the same, & that 
they seized & removed pltf.’s goods from his 
premises; & that afterwards he paid the penalty. 
Defis., ten days after this payment, brought the 
goods back to pltf.’s premises, but in a dumaged 
state: JIfeld: in order to make the detention 
unlawful, plif. ought to have demanded the goods, 
& there having been no demand, the detention 
was not unlawful. Hiurcuinus rv. Moris (1827), 
6B. & C. 464; 4 Dow. & Ry. M. C. 399; 9 Dow. 
& Ry. K. B. 499; 5 L. J. O. S. M. C. 1445 108 
K. R. 622. 

232. -|—Where bills of exchange were 
delivered by a trader, in contemplation of bkpcy., 
to a ereditor, with a view of giving him the pre- 
ference, & the amount due on the bills was received 
by him after the bkpcy. In an action of trover 
by the assignees to recover the bills :—Held: 
the receipt of the money by the creditor was not 
a conversion, &, therefore, that it was necessary 
for them to prove a demand & refusal before the 
bills became due. JONES v. Fortr (1829), 9 B. & C. 
7643; 4 Man. & Ry. K. B. 517; 71. 3.0.8. K. 3B. 
220; 109 H.R. 284; previous proceedings (1828), 
1 Mood. & M. 196, N. P. 

Ann Oanons « -—Distd. Robson v. Ttolls ps2) 1 Boor: & BR. 

239. Consd. Billiter v. oes al .& B. Refd. 
Marie (1858), Jur. oa "848 ; 

Inglis (1868), L. kt. 3 Hach. aT 

233. |—A man is not justified in 
entering the close of another person to take away 
his own goods & chattels, through any wrongful 
or negligent act of his own, standing & being in 
‘hat close. 

Trover will lie by the owner of such goods & 
chattels against the owner of the close after 
demand & refusal, or after demand WS neglect to 
deliver.—-ANTHONY v. HANEY (1832), 8 Bing. 186; 
1 Moo. & S. 300; 1 L. J. C. P. 81; 181 E.R. 
bias 


Annotations ; -— Refd. Patrich v. Colerick (1838). 3 M. & W. 
483; Jay’s Furnishing Co. v. Brand, [1914] 2 K. B. 132. 


234. — Trover for goods. It 
appeared at the trial, that deft. came to pltf.’s 
house, which was left in the care of a servant, & 
said that, having authority from the Lord 
Chancellor, he was come to take charge of the 
goods in the house; he put a man in possession, 
& took an inventory of the goods, & subsequently 
the servant was by him refused admittance into 
the house. The learned judge nonsuited plti., 
on the ground that, without a demand, there was 
no evidence of a conversion :—Held: there was 
some evidence which ought to have been submitted 








v. Clarh 
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public sale, a notice by the owner at 
such sale dispenses with the necessity 
of a demand & refusal to maintain 
trover.—HAREN v. LYON (1826), Tay. 


—CAN. 
——.}— Wl . BatTy (1864), 
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Part I].—Liapiniry ror CoNvERSION AND DeETINUE, 


to the jury.—NEEDHAM v. RAWBONE (1844), 6 

Q. B. 771,n.3 9 Jur. 274; 116 E. R. 291, n. 

Annotation :—Apld. Thorogood v. Robinson (1845), 6 Q. B. 
769. 


235. .|—Pitf. lent a pianoforte to W., 
in whose hands it was seized under a distress for 
rent. While the landlord’s bailiff remained in 
possession by W.’s consent, a fi. fa. against W., at 
the suit of another creditor, was put into the 
premises, & the officer seized the pianoforte, & 
removed it to the premises of deft., an auctioneer, 
for sale :—-Held: pltf., after demand & refusal 
to deliver it, was entitled to recover it from deft. 
in trover.—TURNER v. ForD (1846), 15 M. & W. 
212; 151. J. Ex. 215; 10 J.P. 426; 153 i. R. 826. 
annotation :—Mentd. Beckham v. Drake (1849), 2 H. L. Cas. 


236. .|—A lease belonging to pltf. was 
fraudulently taken from him by his son, & was 
deposited, without pltf.’s knowledge, with B. in 
1881 as security for the repayment of money lent 
by B. 8B. held the lease without knowledge of 
the fraud. 3B. having become bkpt., his trustee in 
1889 assigned the debt to deft. & handed the lease 
over to him. Subsequently pltf. demanded the 
lease of deft., & upon his refusal to return it brought 
an action for detinue & conversion, to which deft. 
pleaded the Stat. Limitations. 

Qu.: whether the original receipt of the lease 
by B. was sufficient evidence of a conversion by 
him.—MILLER v. DELL, [1891] 1 Q. LB. 468; 60 
J. Q. B. 404; 63 1. T. 693; 39 W. R. 3423; 7 
T. L. R. 156, C. A. 


Annotations :—Retd, Clayton v. Le Roy, [1911] 2 K. B. 1031. 
Mentd. London & Midland Bank v. Mitchell, [1899] 2 Ch. 
161; Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 


237. Offer to return articles not demanded.| 
-——The committee of a socicty having dismissed 
their manager, entered on & excluded him from a 
house they had put him into possesson of & allowed 
him to occupy as such manager, & in which he had 
also been allowed to carry on his own business as 
a bookseller, & took possession of, but offered to 
return his stock, etc., which however he never had 
applied for :—Held: he could not sue them, either 
in trespass or trover.--WHITE v. BAYLEY (1861), 
21. & F, 385; subsequent proceedings, 10 C. B. 
N.S. 227. 


(6) Where Act Amounts to Conversion. 


288. Demand & refusal unnecessary—Actual 
taking of. goods.|—BRUEN v. RoE (1665), 1 Sid. 
264; 82 EF. R. 1095. 
Annotations :—Consd. Fowler v. Hollins (1872), L. R. 7 Q. B. 

616. Refd. Garland v. Carlisle (1833), 2 Cr. & M. 31. 

239. -|—One who comes into posses- 
sion of land, on which he finds a block of stone 
belonging to another, is not justified in removing 
It to a distance. Such removal supersedes the 
necessity of proving a formal demand in an action 
of trover.—lForspIcK v. CoLLINs (1816), 1 Stark. 
173 ; 171 E. R. 437, N. P. 


240. ——-.]—BECKWITH v. CorkAL, No. 
544, post. 
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_ 241, — -|—Wrongful taking of a chattel 
18 @& sufficient conversion to support trover, with- 
out proof of a subsequent demand or refusal.— 
GRAINGER v. Hitn (1838), 4 Bing. N. C. 212; 1 
Arn. 42; 5 Scott, 561; 71.3.0. 2.85; 132 E.R. 
769 ; sub nom. GRANGER v. Hit, 2 Jur. 235. 
Annotations :—Distd. Powell v. Hoyland (1851), 6 Exch. 67. 

Mentd. De Medina v. Grove (1844). 10 Q. B. 172; Warner 

v. Riddiford (1858), 4 C. B. N. 8. 180; Parton v. Hill 

(1864), 4 Now Rep. 103; Assets Developnicnt Co. v. 

Close (No. 2) (1901), 46 Sol. Jo. 12; Giblan v. National 

Amalgamated Labourers’ Union of Groat Britain & 

Ireland, [1903] 2 K. B. 600. 

242. Wrongful distress.} —- Where 
goods are distrained which are not liable, an 
action of trover may be brought by the owner 
without a demand & refusal.—Warpb v. VENTOM 
(1797), as reported in Peake Add. Cas. 126; 170 
E. BR. 217, N. P. 

248. ——— Discounting bill of exchange—After 
notice of loss by holder.|—A banker after notice, 
discounts a bill drawn on a customer, & by the 
acceptance made payable at his bank, after it has 
been lost by the holder, & afterwards debits his 
customer with the amount of the bill, writes a 
discharge on it, & delivers it up to the customer as 
the banker’s voucher of his account :—Held: the 
banker is thereby guilty of a conversion & the 
loser of the bill inay recover in trover without a 
previous demand of the bill. - Lovet. v. MARTiIn 
(1813), 4 Taunt. 700; 128 EK. It. 545. 

244. Books held by assignees in bankruptcy 
-—Commission wrongfully issued.|—A jury having 
found thal a keeper of hounds, who bought dead 
horses for his dogs & then sold the skins & bones 
for a profit, was not thereby a trader, the ct. 
refused to grant a new trial, or to disturb the 
verdict. Pitf., against whom a commission of 
bkpt. had been wrongfully issued, being required 
by the assignees under the commission to deliver 
up his books, did so :—Jicld: lhe might recover 
of the assignees in trover, without formally 
demanding a restoration of the books.—SUMMER- 
SETT v. JARVIS (1821), 3 Brod. & Bing. 2; 6 Moore, 
C. P. 56; 129 BB. RR. 1182. 

245, Money paid under mistake of fact.]— 
Where money has been paid under a mistake of 
fact which was shared by both the party paying 
& the party receiving it, in order to entitle the 
payor to maintain an action fur the recovery back 
of the money so paid it is not necessary that he 
should have given the payee notice of the mistake 
& demanded repayment. In such a case the cause 
of action is complete the moment the money is 
paid.— BAKER v. CouRAGE & Co., [1910] 1 K. B. 
56; 70 L. J. K. B. 318; 101 L. T. 854. 
Annotations :-- Refd. Jones +. Waring & Gillow, [1823 

2K. B. 612; Be Mason, [1928] 1 Ch. 385. Mentd. Ite 


tobinson, McLaren v. Public Trustee (1911). 104 L. T. 

















(c) Goods of Bankrupt. 
246. Collusive sale.|—A trader on the eve of 
bkpcy. makes a collusive sale of goods to A. The 
assignees cannot maintain trover for them with- 




















refusal in order to establish a con- 


(1879), 19 N. B. R. (3 P. & B.) 104-— 
(1879) B. R. (3 P. & B.) 104 


r. ——.]— BARRETT? v. SuT118 (1884), 
17 N. 8. R. (5 R. & G.) 262.— CAN. 


t. «-_-ADOLPH v. Goop (1912), 
20 W. L. R. 401; 1 W. W R 936 ; 


5 Sask. L. R. 106; 
—CAN. : 





, 


1D. L. R. 750. 


an oe Sitar cos ne 

° - ‘ . p . Y. Q. 

(1927), 1. L. R. 8 Lah, 556.——IND. 

PART II. SECT. 2, SUB-SECT. 1.— 
A. (b). 


2381. Demand & refusal unnecessary 
—Actual taking of yoods.|—BRowWN v. 


MACKENZIE (1871), 10 N.S. W.8.C. R. rn 
302,—-AUS. 





238 ii. J—Where a avon 
turned his father out of his house & 
refused to let him remove personal 

roperty belonging to him, it was held 
hat the father might maintain an 
action of conversion without having 
made any demand thercfor.—LowrE v. 








242 I. Wrongful distresa.)} 
—Where goods are illegallv seized & 
sold under a fi. fa. it is not necossary 
in an action of trover by the owncr 
against the sheriff to prove a demand & 


version.-— Morick & CHAPMAN (1889), 
_iN. B. R. 224.—CAN. 
b. ~—.] -~ THOMSON v7. WALSH 
(1852), 7 N. B. R. (2 All.) 369.—CAN. 
ee —~}—McCDONALD v. McCADAM 
(1903), 40 N.S. RR. 597.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (6). 


d. Assignment in contemplation of 
insolvency.}—Plitf., as assignee in in- 
solvency, brought an action of trover 
for goods which had been conveyed by 
R. to deft., in contemplation of 
insolvency. Tho goods had been sold 
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Sect. 2.—Demand and refusal: Sub-sect. 1, A. (c), 
& B.; sub-sects. 2 & 8, A. (a).] 


out proving a demand & refusal.—NIXON v. 
JENKINS (1793), 2 Hy. Bl. 1385; 126 H.W. 471. 


Aunclations s :— Distd. Soames v. Watta (1824), 1c. & PT. 
400. Consd. Young v. mea (1860), 8 H. L. Cas. 682 ; 
Heilbut v. Nevill (1870), L. R. 5 C. P. 478. Refd. 
Stevenson ». ae he 13 C. B. 285; Exley v. 
Inglis (1868), L. It. 3 Exch. 247. 


247. ——_J—Y ares v. CARNSEW, No. 217, ante. 

248. Goods taken in execution by sheriff—Notice 
by assignees not to sell.]|—Where after a secret 
act of Bkace the sherift took in execution the 
goods of a trader under a fi. fa. & removed them to 
a broker’s, & the assignees of the bkpt. afterwards 
served a notice upon him not to sell them, for 
which reason they were allowed to remain unsold 
at the broker’s :—Jlecld: the sheriff was liable to 
an action of trover at the suit of the assignees, 
without any demand of the goods.—WyatTT 1, 
BLADES (1813), 3 Camp. 396 ; 170 I. R. 1423, N.P. 


Annotations :—Consd. Balme v. Hutton (res), 9 Bing. 471. 
Apprvd. Garland +. Carlisle (1837), 4 Ch As Fin. 693. 
Apld. Grainger v. Till (1838), 4 Bing. N.C. 21 


249. Goods in order & disposition of panini 
In trover by the assignees of a bkpt., to recover 
property in his order & disposition at ‘the time of 
the act of bkpcy., no demand W& refusal are 
necessary.—SOAMES v. WATTS (1824), 1 C. & P. 
400; 171 FE. R. 1248, N. 9. 


Agaalaicn :—Mentd. Sumption v. Monzani (1836), 4 Ad. 
& Il. 1007. 


250. Bankruptcy of vendee—Order to brokers to 
sell goods—Delivery by brokers to vendor.]—A 
& co., as brokers for B., sold goods, then in their 
possession, to C. which were paid for by a bill 
drawn by C. & accepted by D. C. ordered A. & 
co. to heep the goods in their hands & sell them if 
they could make a certain profit. Before the bill 
became due VD. failed, & A. & co. applied to C. 
for security for the bill : egetienl he gave them 
an order to sell the goods & apply the proceeds in 
payment of the bill. (C. afterwards, & before the 
goods were sold, became bkpt. <A. & co. handed 
over the goods to B. at his request, but he after- 
wards returned them, & after they were returned, 

‘.’6 assignees, having made a demand of the goods, 
brought trover :—Ield: they could not maintain 
it; for after the order given by C. to A. & co. to 
sell the goods & apply the proceeds in payment of 
the bill, they remained in their hands, subject to 
{hat charge, because A. & co. must be presumed to 
have asked security as ayents for B., whose ratifica- 
tion of their act for his benefit might also be 
inferred.— BalLEy vu. CULVERWELL (1828), & 
Bo& (1.4483 Dan. & 11.176; 2 Man. & Ry. K.B. 
5664; 71.J3.0.8. K. B. 10; 108 BH. R. 1109. 


Annotations :—Refd. Ie Jouglas, Ex i Hankey (1838), 4 
ae + montis Hutchinson v. eyworth (1838), 9 
a cl. 3 5. 





by deft. before action brought :-- 
Held: evidence was not necessary of a 
demand & refusal.—BLian v. DARTING 
Gee): 15 N.S. R. (3 RR. & G.) 248.— 


demand.—_lhr 


months before an information was filed 
for their detention. 
made until the day on which the 
information was filed :—AHeld: 
matter of complaint did not ariso till 
Fisuer (1879), 2 


TROVER AND DETINUE. 


B. Action for Detinue. 


251. Whether necessary.|— 
(1456), Y. B. 33 Hen. 6, fo. 26, pl. 12. 


Annotations :—Refd. Isaack v. Clark 818), 2 Bulst. 306; 
Mason v. Farnell (1844), 13 L. J. 142. 
(1627), 


252. 
Godb. 400; 78 E. R. 2363; sub nom. HERN v. 


STUBBERS, Lat. 208. 
anne :—Refd. Rowe v. Young (1820), 
ntd. Hatton ». Isemonger (1725), 1 Stra. e415 
v. "Lane (1772), 2 Wm. LI. 834, 


v. MALPAZ 








}—HERN & Sun's CASE 


BH. 391. 
Fisher 








253. -|}—WarRv v. MARTINE (1661), 1 Sid. 
66; 82 E.R. 973. 

, No. 314, post. 

255. ——|—Viscount C. had’ claimed the 


delivery up by deft., W., of books & lists contain- 
ing names & addresses of persons to whom pitt. 
had thiough deft., his confidential secretary for 
that purpose down to June, 1914, issued vouchers 
for admission to the Royal Inclosure at the Ascot 
Race Meeting, of which documents, after having 
removed & kept them, pltf. alleged deft. had made 
unwarrantable & improper use. 

When the writ was served... the books & 
documents were not rightfully in deft.’s possession, 
& in these circumstances the action was properly 
brought without the necessity of any further notice 
to deft. (EVE, J.).—CHURCHILL (LORD) v. WHET- 
NALL, ABERCONWAY (LORD) v. WHETNALI, (1918), 
87 L. J. Ch. 524; 119 L. T. 34. 


SUB-SECT, 2.—-SUFFICIENCY OF DEMAND. 


256. Demand of payment for  goods.] — 
ROOKEBY’S CASE (1647), Clay. 122. 

257. ——.|—A demand of payment for goods, 
for which an action of trover is brought, is a good 
demand to support the action.—THOMPSON v. 
Sumu“y & Bopy (1793), 1 Esp. 31; 170 KF. BR. 
211, Ns Ps 

258. Demand in writing—Left at defendant’s 
house.|-—A demand in writing Iecft at deft.’s house 
is sufficient in trover.— LOGAN v. LIOULDITCH 
(1793), 1 Hsp. 22; 170 EK. R. 268, N. P. 

259. Admissibility of copy.|—Notice to 
produce a written demand of a thing, for which 
an action of trover is brought, unnecessary.—- 
HAMMOND v. PLANK (1796), Peake Add. Cas. 90; 
170 E. R. 204, N. P. 

260. ——.|—BriIANT v. DorMER (1848), 2 
Car. & Kir. 692, N. VP. 

261. Verbal & written demands made at same 
time—Evidence of verbal demand _ sufficient.| — 
If a verbal demand & a demand in writing are 
made at the same time, for the purpose of bringing 
an action of trover, & the one has no reference to 
the other, evidence of the verbal demand is 
sufficient without the production of the writing. 

In trover for a deed, the evidence of conversion 








made a demand; the onus was on 


No demand wus pitf.—-MACLEOD v. SCRAMLEN (1910), 


14 W. L. R. 262; 3 Sask. L. R. 155.~- 
the CAN. 
251 vi. -k-Aun action of detinue 





does not He against a bailee of goods 


PART II. SECT. 2, SUB-SECT. 1.—B. NS. W.S.C. IN. S, 32.—AUS. ee eee Geet & belle ot eed 
251i. Whether necessary.) — Where 251 iii. ——~.]-—~MCFATRIDGE v. HOL- after the determination of the bailment 
deeds were deposited as security fora  STHAD (1889), 21 N.S. R. 325.—CAN. & before action brought.—CuULLEN 


a eae 


Joan & the loan was repaid, but the 261 iv. 

deeds were not returned :—Fleld: GUERNSEY (1902), & 
before demand of the deeds, there was CAN. 

no wroneful detention, so as to form a 251 v. 
‘**cause of action or matter in dif- 
forence,’’ within a reforence to arbitra- 
tion, made & proceeded on before any 
demand was madce.—TIMEWELL wv. 
aaa (1868), 5 W. W. & A’B. 147.— 


261 fi. .J]—Goods were left in the 
possession of F. more than twelve 








Hee 
Terr. L. 


.J—Pltf. sold to deft. two 
horses & took a lien note for the price, 
which was not paid at. maturity. Pltf. 
retook the horses under his lien note, 
but that was after this action had been 
brought for unlawful detention of the 
horses :—Hield: to 
action of detinue pltf. must show that 
deft. detained the horses after pltf. 


y & SMITH v. ALLEN & Co. v. BARCLAY (1881), 10 
R. 439.—- ss LL. R. Ir. 224.—IR. 


251 vii -—---.]—- BROCKET v. Bow- 
DEN’S TRUSTEES (1895). 13N.Z. L. Rf. 
371.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2. 


e. Condition precedent unfulfilled by 
plaintiff —Demand insufficient.}—Ray- 
NER v. HARLOW (N. 8.) (1922), 68 
D. L. R. 67; 55 N.S. R. 143.—OAN, 


succecd in the 


Part I].—LiaBILITy FOR CONVERSION AND DETINUE. 


was, that when the deed was demanded from deft. 
he said he would not deliver it up, but that it was 
then in the hands of his attorney, who had a lien 
upon it :—Held: insufficient. 

To make a demand & refusal sufficient evidence 
of a conversion, the party when he refuses must 
have it in his power to deliver up or detain the 
article demanded (per Cur.).—SmitH v. YOUNG 
(1808), 1 Camp. 439; 170 FE. R. 1014, N. P. 


Annotations :—Refd. Featherstonhaugh v. Johnston (1818), 
8 Taunt. 237; Cattorall v. Kenyon (1842), 6 Jur. 507 ! 


262. Demand by vendors of goods—Repayment 
of purchase-money on refusal—Necessity for new 
demand.|—Where pltfs. sold goods to T., who paid 
for them, & was to take them away, but deft. 
becoming possessed of the place in which the goods 
were deposited, pltfs.’ attorney, accompanied by 
T., demanded them of deft., telling him that they 
belonged to pltfs., & that they had sold them to T. ; 
to which deft. answered that he would not deliver 
them to any person whatsoever, & afterwards 
pltfs. repaid the money to T. & brought trover 
against deft.:—Held: this demand & refusal 
were sufficient evidence of a conversion to support 
the action, & a new demand by pltfs., after they 
had repaid the money to T.,was not necessary.-— 
PATTISON v. ROBINSON (1816), 5 M. & S. 1053; 105 
K. R. 990. 

263. Joint owner—Demand by one in own name.] 

-Where two or more who are jointly interested in 
a chattel, deposit it with a stranger, a demand 
by one in his own name only, & not on behalf of 
all, will not entitle such one to maintain detinue 
for it.— ATWoob tv. ERNEsT (18538), 13 C. B. 881; 
22 L. J.C. P. 225; 21 L. T. O. S. 185; 1 WwW. TR. 
436; 188 HK. R. 1449; sub nom. ATTWOOD v. 
EnNEstT, 1 C. L. R. 738; 17 Jur. 603. 

264. .|—Four partners pledged goods 
with deft., with a power of sale, as security for 
repayment of advances made by deft. to them. 
Afterwards the partnership was dissolved & the 
property of three of the four partners vested in 
pltf. under several deeds of assignment. TIltf., 
without authority from the fourth partner, tendered 
to deft. the amount for which the goods were a 
security, & demanded the whole of the goods. 
Deft. refused to deliver the goods to pltf{. :--Held: 
the refusal by deft. was not such a conversion of 
the goods as would entitle pltf. to maintain an 
action of trover against deft.—HAanrrEer v1, GODSELL 
(1870), 1. R. 5 Q. B. 422; 39 L. J. Q. B. 185; 
18 W. RR. 954. 


Annotations :—Mentd. Hawksley v. Outram, [1892] 3 Ch. 
359 ; Jacobs v. Morris, 11901] 1 Ch. 261. 


265. General demand.|— In an action for 
damages for conversion it was proved that pltf., 
an exor., had made a general demand of “ the 
goods of the deceased,” & that deft. had replied in 
effect that the goods were claimed by another 
party :—J/eld: the demand not being specific, 
the refusal of deft. did not rendcr him liable in the 
oe mon v. SEDGER (1890), 7 T. L. R. 112, 

266. In excess of plaintiff’s right.|—In an 
action of trover for timber, the only evidence of a 
conversion was, that pltf.’s agent gave to deft. a 
written demand of ‘all those staves, deals, & 


PART Il. SECT. 2, SUB-SECT. 3.— 
2671. Mere refusal.]}—PARKER  ?. 


Buiieu (1910), 9 E. L. R. 94.—CAN. 
270 i. Refusal must be ahbsolute.}— 

















270 ii 





no auswer was returned :—Held: no 
A. (a). ovidence of a conversion.—MOLEAN v. 
GIRATIAM (1838), 5 O. 8. 741.—CAN. 

, S| ANNAND 1. 
CHANTS’ BANK (1878), 12 N.S. BR. (3 
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quarterings now in your yard,”’ & inquired whether 
deft. intended to give them up; to which his 
answer was, ‘‘I do not.’”’ Pitf. was entitled only 
to demand the quarterings :—Held: the general 
demand & refusal was sufficient evidence of a 
conversion of the quarterings.— GREENSLADE v. 
Evans (1848), 12 L. T. O. S. 124. 

Issue of writ as sufficient demand.} — Sce 
Sub-sect. 1, B., ante. 


SUB-SECT. 3.—SUFFICIENCY OF REFUSAL. 
A. Action for Conversion. 
(a) In General. 
267. Mere refusal.]|—IsAack v. CLARK (1615), 
2 Bulst. 306; Moore, K. B. 841; 80 EK. R. 1143; 
sub nom. ISACK v. CLARKE, 1 Roll. Rep. 126. 


Annotations :—Refd. Manby v. Scott (1662), O’Bridg. 229 ; 
Mires v. Solebay (1678), 2 Mod. Rep. 242; Parker v. Kett 
(1701), 12 Mod. Rep. 466; Garland v. Carlisle (1837), 
4 Scott, 587; Mason v. Farnell (1844), 1 Dow. & L. 576 ; 
Whitehead v. Harrison (1844), 6 Q. B. 423: Cooper v. 
Willomatt (1845), 1 C. B. 672; Clements v. Silent (et6) 





eat T. O. S. 166; Wollins v. Fowler (1875), L. 
ude 
268. -|—In 1820 the right to recover certain 


court rolls & other documents accrued ; in that 

year a letter demanding them was written, & in 

1822 another Ictter on the subject was written. 

No distinct refusal was shown. A bill to compel 

their delivery was filed in 1844 :—Held: it was too 

late, Stat. Limitations being a bar, as the Ictters, 
followed by non-compliance, were sufficient evi- 
dence of conversion ; but leave was given to bring an 
action.-- WELLS (DEAN & CHAPTER) v. DODDINGTON 

(1845), 2 Coll. 73; 14L. J. Ch. 304; 51. T. 0.8. 

170; 9 Jur. 768; 63 KE. R. 642. 

Annotation :--Refd. Beaumont v. Jeffery, [1925] Ch. 1. 
269. .}—-WiLDE v. WATERS, No. 104, ante. 
270. Refusal must be absolute.|—VPiiLporr v. 

KELLEY, No. 168, ante. 

271. -——..|—Bailee of a gun overcharged & 
burst it. The owner required him forthwith to 
deliver it back in the same good plight in which 
he received it. Bailee refused to do the repair, 
&, the gun not having been returned, the owner 
brought trover: -ZIeld: the refusal to comply 
with a demand of redelivery, qualified as above, 
was not of itself evidence of a conversion. 
RUSHWORTH v. TAYLOR (1842), 3 Q. B. 6993; 3 
Gal. & Dav. 3; 12 lL. J. Q. B. 80; 6 Jur. 915; 
114 KE. RR. 674. 

272. ——-..—InneEs v. Fircu (1843), 2 1. 7. 
O.S. 99. 

273. Must relate to act of conversion.]~-WEy- 
MOUTI v. BOYER, No, 343, post. 

274. Demand by party unknown— Or not pro- 
perly authorised.|—-Where in an action of trover 
the demand of the goods is not made by the party 
himself, a refusal, on the ground that tho party 
applying is unknown, or not properly aut horised, 
is not sufficient to support the action.—-SOLOMONS 
v. DAWES (1794), 1 Esp. 81; 170 E. R. 287, N. P. 


Annotations :~—Refd. Garland v. Carlisle (1837), 11 BU. N.S. 
421, p. 520; Charrinton v. Johnson (1845), 13 M. & W. 
856. 





275. Persons refusing must have power to deliver 
or detain.]|—Smirn v. YounNG, No. 261, ante. 











already sold the goods in @& manner 
which the ct. considered to have been 
authorised by pltf.; though the goods 
were demanded of him & he refused 
them, novertheless :—Held: to make 
the demand & refusal sufficient evi- 


MER- 


Where a demand {s necessary in trover 
© prove a conversion, if it be oral, the 
answer must be positive; & whero an 
oral demand was made on deft. while 
driving at a distance from his house, 
where the property demanded was, & 


R. & C.) '29,—CAN, 

2751. Persons refusing mual have 
power to deliver or retain. |—-WALKER v. 
CUNNINGHAM (1877), 12 N. 8S. R. (3 
R. & 0.) 1.—CAN. 

275 ii. ——-.}/—Where a deft. had 


dence of a conversion he must have had 
it in his power to deliver up or retain the 
articles demanded.—RHICHARDSON  v. 
saa (1850), 3 Nfld. L. R. 153.— 
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Sect. 2.—Demand and refusal: Sub-sect. 3, A. (a) 
& (6).) 

276. J—tTrover for a bill of exchange. 
Pleas, not guilty ; & not possessed. At the trial 
it was proved that pltf. had demanded the bill 
from deft., who said it was in the hands of his 
attorney ; but if pltf. would call again on a day 
named he would give him the bill. Another 
demand was made on the day appointed, but the 
bill was not forthcoming. Verdict passed for 
deft. On motion to set aside the verdict & enter 
it for pltf. or for a new trial :—Held: pltf. was 
entitled to the verdict upon the plea of not pos- 
sessed, but the ct. refused to disturb the verdict on 
the issue of not guilty, holding that the conduct 
of deft. did not amount to a conversion, & that the 
the jury were warranted, upon the facts, in finding 
for deft.—ToOwNE v. Lewis (1849), 7 C. B. 608 ; 
13 L. T. O.S. 71; 187 E.R. 24). 


Annotutions : —Consd. Pillott v. Wilkinson (1864), 3 H, & C,. 
345. Refd. How v. Kirchner (1857), 11 Moo. P. C. C. 21. 


277. Person having custody ignorant of real 
owner — Refusal until ownership proved.] — 
Refusal to deliver goods, by person ignorant of 
real owner, no evidence of conversion.—GREEN v. 
aa (L811), 3 Camp. 215, n.; 170 E. R. 1359, 


Annotation : --Refd. Garland v. Carlisle (1837), 11 Bli. N. S. 
421, p. 520. 





278. Refusal by general agent—-Necessity for 


proof of special authority.|—In an action of trover 
against deft., for not. delivering sonie wine de- 
posited with her by way of securily for an advance 
of money :——Held: it was not sufficient evid nce 
of a conversion to show that her son, who acted 
as her general agent, refused to give it up; & it 
was necessary to prove, that such agent acted under 
a special direction, in order to make deft. liable.— 


POTHONIER v. DAWSON (1816), Holt, N. P. 383; 
eho RU ee (1832), 1 Moo. & S. 459. 


171 EK. R. 279, N. P. 

Annotations :-—Refd. Martin v. Reid (1862), 11 CG. B. N.S. 
7380; Donald v, Suckling (1866), L. R. 1 Q. B. 585; Bur- 
dick v, Sewell (1883), 10 Q. B. D. 363. 

279. Article received for repair—Refusal to de- 
liver until cost paid.J|—The servant of deft., a 
coach spring maker, reccived a spring of pltf.’s to 
repair, & promised to bring it back by a certain 
hour. Deft., after that, refused to return without 
being first paid for the repair :—Held: not a suffi- 
clent conversion to support trover.-—-FAIRMAN v. 
a (1826), 2 O. & P. 266; 172 EK. BR. 120, 


280. General refusal—Just reason for refusal — 
No reason given.|- -If, upon a demand of goods, & 
a refusal to deliver them, there is, in fact, a just 
reason for the refusal, unless he who demands 
will make a certain compensation ; but the person, 
who holds the goods, docs not allege the just reason 
as an excuse, & gives a gencral unqualified refusal ; 
his doing so is evidence of a conversion sufficient 
to maintain trover.—THOMPSON v. TRAIL (1826), 
6B. & C. 36; 2C. & P. 334; 9 Dow. & Ry. K. B. 
31; 5L.J.0.S. K. B. 34; 108 E. R. 366. 


Annotations :—Refd. Cowas-Joo v. ‘thompsun (1845), 5 
Moo. P. C. C. 165 ; Thompson v. Small (1845), 1 CG. B, 328. 
Mentd. Bushel »v. Wheeler (1844), 15 9. B. 442, n.; Tindall 
. Tey hia 4H. & B. 219; The Bahia (1864), 11 
ur. N.S. 90. 


281. Title to some goods only.|—-Qu.: 
whether in trover, if seven things are demanded 








286 i. Reference to solicitor.}—Where 
the solr. of pltf. went to the Bank of 
Upper Canada & demanded from the 
president certain boats, & the presi- 
dent told him he had no answer to 
give, & referred him to the solr. of the 
bank, who told him that he was not 
authorised to give any answer :— 


& refusal 


DONELL 
UL. CGC. i. 252 


Held : sufficient. evidence of a demand 

to support trover.—Mco- 

(BETHUNE’S ASSIGNEES) 

BANK OF UpPER CANADA (1850), 7 
§ -—CAN. 


{. Refusal by eervant.}— Though a 
refusal] by a servant to (aks up pro 
in posscssion, unt: 


TROVER AND DETINUE. 


when there is a right to five only of them, a general 


refusal is evidence of a conversion of such five, 
ABINGTON v. LipscomsB (1841), 1 Q. B. 776. 1 
Gal. & Dav. 230; 10 L. J. Q. B. 380; 6 Jur. 257. 
113 BE. R. 1828. : 
Annotation :—Refd. Harrison v. Powell (1894), 10 T. L, li, 


282. Refusal to deliver to particular person— 
Willingness to deliver to another.|—A., who was 
paying his addresses to a lady, lost her letters & 
two memorandum books containing remarks of hig 
own; JL. found them, & kept them, on the ground 
that the books contained matter injurious to him, 
& also showed them to others; A. sent a person to 
demand them of B., who, at first, refused to give 
them up at all, but before the person left, said he 
would not give them to him, but would to C. or 
D. C. went, & B. offered to give him the letters 
& one book, which C., after consulting with A., 
accepted, saying that he made a sacrifice to obtain 
the letters :— Held: there was a conversion of the 
whole; but the verdict was only for nominal 
damages. 

The refusal to deliver to one person, though 
accompanied by a declaration of willingness to 
deliver to another, is a conversion (PATTESON, J.). 
—CLENDON v. JIINNEFORD (1831), 5 C. & P. 13; 
172 BK. R. 855, N. P. 
poe :—Distd. Philpott v. Kelley (1835), 3 Ad. & El 


283. Refusal to give complete delivery —Reten- 
tion of some articles demanded.] -CLENDON v. 
DINNEFORD, No. 282, ante. 

284. Refusal followed by offer to restore-——Before 
issue of writ.|—Defts. had in their possession a 
boiler belonging to pltfs. Pltfs. demanded it, & 
defts. at first refused to restore it ; but afterwards, 
& before the issuing of the writ, tendered it :--- 
Held: no conversion. -—HAYWARD v. SEAWARD 


285. Ambiguous statement followed by non- 
delivery.|—A. lent goods to B., who died, & on his 
death the goods came into the possession of C., 
who, when the goods were demanded of him, said 
that he should do nothing but what the law 
required. C. did not afterwards deliver up the 
goods :—Held: in an action of trover, to be a 
sufficient conversion by C.—DAviES v. NICHOLAS 
(1836), 7 C. & P. 3380; 173 E.R. 151. 

286. Reference to solicitor.|—The widow & 
administratrix of an insolvent, being applied to by 
his assignees for some papers that had been in his 
possession at the time of his decease, answered 
that they were in the hands of her attorney :— 
Held: not sufficient evidence of a conversion to 
sustain an action of trover.—CANOT v. HUGHES 
(1836), 2 Bing. N. C. 448; 1 Hodg. 410; 2 Scott, 
663; 5L.3.C.P.1773; 132 E.R. 176. 

287. Refusal on ground of property.|—-TRipr v. 
ARMITAGE, No. 335, post. 

288. Refusal by deceased person—Action against 
executor.|—In trover against an cxor., it appeared 
that the watch which was the subject-matter of 
the action had been given by testatrix to one 8S. 
in Sept. 1837; that S. redelivered it to testatrix 
in Mar. 1838, for the purpose of its being pawned 
by her; that, on its being demanded by pltf. in 
Dec. 1838, testatrix said that she would consult 
her solr.; & that testatrix died in Mar. 1839 :— 





directions from his master, may not 
amount to a conversion; he has no 
right to insist on the owner of the 
property obtaining the master’s consent 
to the delivery.—-RUEL v. McELROoOY 
(1855), 9 N. B. R. (3 All.) 212.—CAN. 
§. Refusal after action.}—BLACKLEY 


v . 


rty 
ho can obtain 


Part IJ.—Liapiuity ror Conversion any Detinur. 


Held: this was sufficient evidence to warrant the 
jury in a conversion within six months 
before the death. RicHMOND v. NICHOLSON (1839), 
8 Scott, 184; 91.3.0. P.1. 

289, Articles ‘‘ mixed up with other concerns.’’] 
_-INNES v. Frrou (1843), 2 L. T. O. S, 99. 

290. Reference by defendant to third person— 
Defendant having control of goods.|—MARSHALL 
v. NEWsoME (1843), 1 L. T. O. S. 203; 7 Jur. 991. 

291. Refusal to deliver document—Without 
order of court.]|—In pursuance of a contract for 
the sale of an estate an abstract of title was 
delivered, & afterwards returned to deft., who was 
solr. for the vendor, with remarks & querics. The 
vendor failing to make out a good title within the 
{ime agreed upon, a suit was instituted by the 
purchaser to compel a_ specific performance. 
During the pendency of this suit, the purchaser 
demanded the abstract from deft., who continued 
solr. for the vendor in the suit. Deft. answered 
that he could not part with it without an order froin 
the ct. of, or a master in, Chancery :— Held: in an 
action of trover by the purchaser, such refusal was 
not evidence of a conversion.—MACKERETH v. 
DuNN (1843), 7 Jur. 278. 

292. Expression of intention to consult solicitor— 
Followed by non-delivery.|—(1) A written notice 
of demand, to deliver up certain deeds, was served 
on three defts. at different times & places :—Held : 
it was for the jury to say, from the whole of the 
evidence, whether defts. had not previously agreed 
to act in such a manner, with reference Lo the deeds 
In question, as to render their refusal, although 
separately given, evidence of a joint conversion. 

(2) On one of defts. being served with notice of 
demand, he merely said, ‘‘ that he would consult 
his attorney ’’:—-Held: this expression, coupled 
with his subsequent conduct in not giving up the 
decds, amounted to evidence of a conversion.— 
ATKIN uv. SLATER (1844), 1 Car. & Kir. 356. 

293 ——-.]— BURROUGHES v. 


ae 


, BAYNE, 
No. 106, ante. 


294. Joint refusal.|—ATKIN v, SLATER, No. 292, 


ante, 

295. Refusal entailing slight delay.|—The mere 
fact of a demand & refusal is not conclusive of a 
conversion, but may be rebutted by surrounding 
circumstances, Where, therefore, furs were dc- 
posited to secure a debt, for which an action was 
commenced, & stayed upon a judge’s order to pay 
debt & tosts, & were demanded upon tender of 
the debt & costs, but refused by deft., on the 
ground that his clerk had managed the case, & 
that he must first see him :—Held : the furs having 
been tendered in a very short time afterwards, 
there was no evidence of conversion.—EVANS v. 
BELT (1847), 10 L. T. O. S. 109. 

296. Evasion of delivery.|—MyYERs v. MARES, 
No. 181, ante. 

297. Hesitation as to delivery.]|—SCHREIBER v. 
ARTIGUES (1853), 21 L. T. O. S. 142. 

298. Refusal because article destroyed—De- 
fendant not called as witness to destruction.]— 
In an action for the conversion of a bill of exchange, 
it being proved that deft. had said, in answer to a 
demand for it, that he could not give it up because 
it had been burnt, & deft. not being called as a 
witness :—Held: the case was rightly left to the 
jury, & their verdict for pltf. was justified by the 
evidence.—M‘KEWEN v. CoTcHING (1857), 27 
L. J. Ex. 41; 6 W. R. 16. 

Annotation :-—-Mentd. West v. West (1911), 17 T. L. R. 476. 

299. Claim of lien—Excessive claim.]—Where 
& party claims to detain goods upon two causes of 
lien, in such a way as to dispense with tender of 
either, he is guilty of a conversion unless he can 


49) 
sustain both.—Krnrorp vy. MONDET, 
L. J. Bx. 303; 33. T.0.8,260 oe 38 


.. -—Refd. Allen v. Smith (1863), 11 W. RB. 440. 


ean ess Watson v, Pearson (1863), 11 W. . 
Norway (1864), Brown. & Lush. a R. 702; The 


300. Action on promissory note—Payment of 
amount into court—Refusal to deliver cancelled 
note—Until money drawn out.J—A promissory 
note having been sued upon in a county ct., & the 
money paid into ct., & a demand was made for the 
cancelled note after the holder had notice of the 
payment, but before he had had time to take the 
money out of ct.:—Held: his refusal to give up 
the note did not constitute a detention —NoRTON 
v. BLACK (1864), 13 W. BR. 80. 

301. Refusal to sign bill of lading —By master of 
ship.|,—By a charterparty defts. ayreed to carry 
for pltfs. a cargo of coke from (. tu B., the master 
{o sign the bill of lading as presented within twenty- 
four hours after the cargo should be on board, or 
pay 4d. per ton per day for cach day’s delay as 
damages, The cargo having been loaded, a bill of 
lading was presented fo the master, which he 
refused to sign without inserting a clause that the 
vessel should not be liable for duties on cargo 
caused by non-arrival before a specified date. 
Plitfs. having declined to accept such a bill of lading, 
the master sailed with the cargo for B. without 
signing any bill of lading. Pitfs. directed their 
consignee to deduct the penalty under the fore- 
going clause. The master was willing to deliver 
the cargo on payment of the freight in full, but the 
consignee having insisted upon deducting the 
penalty, the master declined to deliver the cargo, 
& landed it & stored it at B.:—Held: there had 
been no conversion of the cargo.—JONES v. 
Tlouen (1879), 5 Ex. D. 115; 49 1.7. Q. B. 211; 
42. 3..T. 108; 4 Asp. M. L. C. 248, ©. A. 


Annolations :— Reid. Armstrong v. Allan (1892),9 T. Tn f. 
38. Mentd. The Princess (1894), 70 L. T. 388; Kayner tv. 
Kiedenukt. Condor, [1895] 2 Q. B. 289. 


(b) Delivery made Dependent on Unwarranted 
Condition, 

302. Payment of expenses—Keep of lost dog.|— 
Trover lies for a dog that was lost, & which deft. 
refuses to deliver, unless paid for his keeping.— 
BINSTEAD v. Buck (1776), 2 Wm. BL 1117; 96 
EK. R. 660. 

Annotations :-— Consd. Nicholson v. Chapman Ces), 2 

H . B. 


; y Bl. 254; Jebara v. Ottoman Bank, (1927) 2 
54. 
303. Of auctioneer—Goods sent by wrong- 





doer.| —The hirer of a piano, who lends it to an 
auctioneer to be sold, is guilty of a conversion ; 
& so is the auctioneer who refuses to deliver it up 
unless the expense incurred be first paid.— Lorsci- 
MAN v. MACHIN (1818), 2 Stark. 311; 171 KB. R. 
656, N. P. , 

Lons -— es . Cristall (1829), 5 Bing. 305. 
a Stn ‘Cooper Dioner tt BED TC. 1. e72. Refd. Kenn 

v. Bittleston (1851), 7 Exch. 152. 

304. Demand of Inventory & receipt.}——If A. has 
in his possession a box containing papers belonging 
to a person deceased, & send the box with its 
contents to his solrs. with directions to deliver 
the box & papers to the exor. on his giving an 
inventory of them, & a receipt :—Held: trover 
lies against the solrs. if they refuse to deliver the 
box & papers to the exor., he refusing to give an 
inventory & reccipt, although the solrs. otlered to 
give them up if the exor. would give an inventory 
& receipt. 

Defts. had no right to insist upon an inventory 
before they delivered up the box. PIltf., as exor.. 
was entitled to the possession of the papers of 
deceased, & that being so he is entitled to recover 
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Sect. 2.—Demand and refusal: Sub-sect. 3, A. (b), 
(c) & (d).] 


in this action (ABBOTT, C.J.).—COBBETT v. CLUTTON 

(1826), 2 C. & P. 471; 172 B. R. 213, N. P. 

305. Payment of debt due.]—If a person who 
has possession of another’s goods is desired by 
the owner to send them to a particular place, & 
he not only refused to send them to that place, but 
says generally that he will not deliver them up 
unless payment of a debt due from the owner to 
him is guaranteed ; such general refusal is evi- 
dence of a conversion, although he might not be 
bound to send the goods to any particular place.— 
SHARP v. Pratr (1827), 3 C. & P. 34; 172 E.R. 
311, N. P. 

306. Payment of salvage.]|—(1) A vessel having 
run ashore on the coast of Essex was assisted by 
the owner of a smack, who put down an anchor & 
an hawser attached to the vessel for the purpose 
of securing her. The smack then Icft her for the 
purpose of carrying away some of her stores, with 
the intention however of returning. The owner of 
another smack came to her afterwards, & finding 
no one in or near the vessel & her deck under 
water, took away the anchor & hawser, & de- 
livered them up to the deputy vice-admiral of 
Essex :—-Held: the anchor & hawser were not 
parted with, or left & abandoned, within the 
meaning of 1 & 2 Geo. 4, c. 75, 8. 1, & the deputy 
vice-admiral was not justified in detaining them 
until salvage was paid, or security given for its 
payment. 

(2) The deputy vice-admiral, who reccived the 
anchor & hawscr, alleged to have been left at sea, 
from the finder, refused, on application by the 
real owner, to deliver them up until the salvage 
was paid, or security given for the payment of it :— 
Held: this was a conversion ; but if he had merely 
refused to deliver them up until it was ascertained 
whether salvage was due or not it would not have 
amounted to a conversion.—CLARK v. CHAMBER- 
LAIN (1836), 2 M. & W. 78; 2 Gale, 217; 61. J. 
Idx. 2; 150 KE. R. 676. 

Annotations :—As to (2) Distd. Kerford v. Mondel (1859), 
28 L. J. Kx. 303. Apld. Burroughes v. Bayne (1860), 5 
H. & N. 296. 

307. Carriage of goods to particular station.|— 
Pitfs. bought timber at Hull, which was by their 
direction delivered to the York & North Midland 
Ry. co. at Hull, to be forwarded to pltfs. at 
Nottingham. The timber was carried over the 
Ambergate Hy. co. to the Nottingham station, 
which belonged tothe Midland Ry. co., & came into 
the possession of the Midland co. Pitfs. made a 
written demand of the timber on the Midland co., 
with an offer to pay any expenses to which it was 
liable, but this was refused, & they were told that 
they could only have it by taking it back to the 
first station on the Ambergate line, five miles from 
Nottingham :— Held: evidence of a conversion 
by the Midland Ry. co.—ROoKE v. MipLAND Ry. 
Co. (1852), 2 Saund. & M. 81; 20 L. T. O. 8.178; 
16 J. P. 821; 16 Jur. 1069. 

308. Delivery of bills of lading.)|—Shipping 
brokers having represented that a ship, described 
as on their “‘ linc,’’ would sail on or about a certain 
day. Qu.: whether there is evidence in which 
& jury can find them liable as on a warranty that 
she should so sail. Semble: if they, without 
authority in fact, reship the goods in another ship, 
insuring them in their own names, & refusing de- 
livery except on handing over the bills of lading 
sent by the first ship, there being no authority in 
law, so to act, there is evidence of a conversion on 
which they may be liable.—Simpson v. YOUNG 
(1859), 1 F. & F. 708, N. P. 


TROVER AND DETINUE. 


309. Demand of receipt—Knowledge of plain- 
tiff’s decal aS erson having in his posses- 
sion the goods of another, whom he knows to be the 
owner, has no right to retain them until he has a 
written receipt for them.—BARNETT v. CRYSTAL 
PALACE Co. (1861), 2 F. & F. 448, N. P.3 subse- 
quent proceedings, 4 L. T. 403. 

810. Payment of freight & al jeu PRs con- 
tracted to purchase a certain quantity of goods 
from P. & co. P. & co. purchased the goods from 
C., whom they paid, & shipped them from Cyprus 
to London for & on account of defts., & delivered 
the invoice to pltf. They drew a bill on pltf.’s 
firm in London to the order of C. C. discounted it 
with defts. & forwarded it to defts.? London 
agents, together with bills of lading drawn to the 
order or assigns of P. & co., with instructions that 
pltf.’s London firm would be ready to accept & 
pay it at maturity against the delivery of the bills 
of lading. The bill being presented to pltf. he 
refused to accept it without receiving the bills of 
lading. Thereupon defts. took possession of the 
cargo, & notwithstanding that pltf. offered to pay 
the bill of exchange, refused to deliver to him the 
bill of lading without payment of the bill, together 
with the freight & charges, & eventually sold the 
cargo for less than its value. On aspccial case the 
arbitrator found, as a matter of fact, that the 
parties had intended that the property should 
pass to pltf. on shipment of the goods :—Held: 
such finding was justified by the facts; the 
property had passed to pltf., on the tender of 
payment of the bill of exchange, & as defts. had 
no title to the goods, p]tf. could maintain an action 
against them for the conversion thereof.--MmRaA- 
BITA Vv. IMPERIAL OTroMAN BANK (1878), 3 Ex. 
D. 164; 471. J. Q. B. 418; 38 L. T. 597; 3 Asp. 
M. L. C. 591, C. A. 


Annotations :—Consd. The Annic Johnson, The Kronprin- 
sessan Margarcta, [1918] P. 154. Refd. Dupont v. British 
South Africa Co. (1901), 18 T. L. R. 24; Biddell v. Clemens 
Horst Co., [1911] 1 K. B. 934; Arnhold Karberg v. Blythe 
Green, Jourdain, Theodor Schneidor v. Burgett & Newsam, 
Ment 2 K. B. 379; The Parchim, [1918] A. C. 157. 

entd. te Nathan, &£z pn. Stapleton (1579), 10 Ch. D. 586 ; 
The Miramichi, [1915] P. 71; Guaranty Trust Co. of New 
York vw. Hannay, [1918] 2 K. B. 623; Wilcock v. Pinto, 
(1925) 1 K. B. 30. 


(c) Refusal during Reasonable Time for Inquiry. 

311. Refusal not tortious.]|—CLARK v. CHAMBER- 
LAIN, No. 306, ante. 

812. |\—On July 24 goods were pledged 
with deft., a pawnbroker, in the name of Mary 
Warne, & the duplicate was made out accordingly ; 
she was, in fact, the wife of pltf. Vaughan, but it 
did not appear that this fact was then known to 
deft. A few days afterwards the same person 
applied to deft. for a copy of the duplicate, & a 
form of declaration of the loss of it, pursuant to 
39 & 40 Geo. 3, c. 99, 16, & Statutory Declarations 
Act, 1836 (c. 62),8.12. On Aug. 6, pltf. produced 
the duplicate to deft., & demanded the goods, 
tendering the money advanced on them & the 
interest, but deft. refused to deliver them, on the 
ground of the declaration having been obtained. 
Pitf. applied to a magistrate to compel him, & 
deft. then, on Aug. 9, learnt that the party who 
pledged the goods was pltf.’s wife :- -Held: upon 
these facts the judge at the trial was wrong in 
directing the jury that the detention of the goods 
was in point of law a conversion, & he ought to 
have left it to them to say whether deft. had a 
bond fide doubt as to the title to the goods, & if so, 
whether a reasonable time for that doubt to be 
cleared up, by the party’s going before a magis- 
trate & verifying the declaration, pursuant to the 
89 Geo. 8, c. 99,8. 16, & elapsed on Aug. 6; & 





Part II].—LIABILIry FOR CONVERSION AND DETINUE. 


if it had, the refusal then to deliver them to pltf. 
amounted to a conversion.— VAUGHAN v. WATT 
ga 6M. & W. 492; 9L. J. Ex. 272 ; 151 BK. R. 
Annotations :—Consd. Charrinton v. Johnson (1845), 
M. & W. 856. Apld. Pillott ». Wilkinson (J 804) 3 ge 
345. Consd. Hollins ». Fowler (1875), L. R. 7 H. L. 757. 
Refd. Burslem v. Attenborough (1873), L. R. 8 GC. P. 122; 
Dalton v. Angus (1881), 6 App. Cas. 740. 


me 











oo J—-PInLotTr v. WILKINSON, No. 97, 
arte. 
314. -|—-(1) Pltf.’s watch, which had been 


bought some years previously at deft.’s shop, was 
stolen from pltf., who gave information of the 
theft to deft. The watch was pledged with a pawn- 
broker, & eventually, together with a large number 
of other unredeemed pledges, was sold by auction 
in a room on the first floor of a building in the City 
of London, which room was used solely for the sale 
by auction of all classes of goods. Shortly after- 
wards the watch was purchased in a jeweller’s shop 
in the country by B., who sent it to deft. for an 
opinion as to whether it was a genuine antique 
watch. Deft. wrote both to pltf. & to B., telling 
them that it was the watch which had been stolen, 
& inquiring as to their wishes in the matter. No 
answer was sent by pltf. to deft.’s letter, but a few 
days afterwards a clerk of pltf.’s solrs. called at 
deft.’s shop &, on being shown the watch, demanded 
that it should be then & there handed over to him, 
& on this request being refused at once served 
deft. with a writ in detinue which he had taken out 
on behalf of pltf. about two hours previously :— 
IIeld: upon the facts given in evidence there had 
been no wrongful refusal on the part of deft. to 
return the watch to pltf. before the date of the 
issue of the writ, & pltf. had no cause of action 
against deft. either in detinue or in trover. 

The authorities show clearly, as one would expect, 
that a man does not act unlawfully in refusing to 
deliver up property immediately upon demand 
made. He is entitled to take adequate time to 
inquire into the rights of claimant (FLETCHER 
MovuurTon, I..J.). 

(2) The next event in the history of the case is 
the issue of the writ, & pltf. must establish that 
at the moment of its issue he was in a position to 
bring an action of detinue: in other words, that 
there had been a wrongful denial by deft. of pltf.’s 
title to the watch (FLETcHER Mouton, L.J.).-- 
CLAYTON v. LE Roy, [1911] 2 K. B. 1081; 81 
LJ. K. B. 49; 105 1. T. 430; 27 T. L. R. 479; 
75 J. P. 521, C. A. 


Annotations :—Generally, Refd. Kastern Construction Co. v. 
National Trust Co. & Schmidt, [1914] A. C. 197; 
HE ey es Obschestvo A.M. Luther v. Sagor, [1921] 

~ 2B, 456. 


(ad) Claim by Third Partly. 


315. Whether refusal sufficient..—A. brought 
an action of trespass against B. for taking away a 
filly ; B. justified the taking as the servant of C. 
The jury found a verdict for A. with damages, 
subject to a reference to J)., one of the jurors, to 
ascertain to whom she belonged, which was to 
depend on whether ascar should appear on a certain 
part of her body, & in case it should, the verdict 
for A. was to stand, if not, it was to be entered for 
B. The filly was delivered to D. by the consent of 
all parties, he made his award & found her to belong 
to A., & accordingly ordered the verdict found for 
him to stand. C., ten days after the award, 
demanded the filly of D., who refused to deliver 
her, & a fortnight after, he brought an action of 
trover for her recovery :—Held: the detention of 
the a by D. did not, under the circumstances, 
amount to a conversion, as OC. was no party to the 
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original action, & as it did not appear that he was 

authorised by B. to make the demand, to whom 

alone D. was bound to deliver her, he only being 

liable for the damages awarded to A.—-GUNTON v. 

NuRsE (1821), 2 Brod. & Bing. 447; 5 Moore, 

©. P. 259; 129 EF. R. 1039. 

316. J—-The captain of a ship, who had 
taken goods on freight, & claimed to have a lien 
upon them, declivered them to a bailee. The 
real owner demanded them of the latter, & he 
refused to deliver them without the directions of 
the bailor:—Held: the bailor not having any 
lien upon the goods, the refusal by the bailee was 
sufficient evidence of a conversion.—-WILSON Uv. 
ANDERTON (1880), 1 B. & Ad. 450; 9L. J. O. S. 
K. B. 48; 109 TE. R. 855. 

Annotations :—Consd. Wetherman v. London_& Liverpool 
Bank of Commerce (1914), 31 T. L. R. 20. Refd. Hawkes 
v. Dunn (1831), 1 Tyr. 415; Catterall v. Kenyon (1842), 
6 Jur. 507; Marshall v. Newson (1843), 7 Jur. 991; 
Skinner », Lambert (1850), 16 L. T. O. S. 2445 Lee v. 
Bayes (1856), 18 C. B. 599; Thorno v. Tilbury (1858), 
31 L. T. O. 8. 206; The Tigress (1863), Brown & Lush. 
38; Biddle v. Bond (1865), 6 B. & S,. 225; Glyn, Mills, 
cutee v. Kast & West India Dock Co. (1880), 5 Q. B. D. 


317. .]}—In an action of trover for a chaise, 
it appeared that B. had hired the chaise in question 
from pltf., & had placed it at livery with deft., & 
that whilst it was in deft.’s possession, in the City 
of London, it was attached by process out of the 
Sheriff’s Ct. Pltf. demanded the chaise, but deft., 
alleging that it had been attached, refused to 
deliver it :—Held: there was no evidence of a con- 
version by deft., the chaise being at the time of the 
demand in the custody of the law, & not of deft.— 
VERRALL Vv. ROBINSON (1835), 2 Cr. M. & R. 495 ; 
4 owl. 242; 1 Gale, 244; 5 Tyr. 1069; 150 1. R. 


213. 

Annotations :—Distd. Cattorall v. Kenyon (1842), 3 2. B. 
310; Pillot v. Wilkinson (1864), 3 H. & O. 345. efd. 
Towne v. Lewis (1849), 7 C. B. 608 ; Levy v. Lovell (1880), 
14 Ch. D. 234. 

318. .|—The mere possession of a chattel 
by A., which has been taken from the premises of 
pltf. by B., & his subsequent refusal to deliver it 
up without the consent of B., is not enough in 
itself to fix A. in trover; but it is necessary to go 
further & show that he was lending himself to 
further the views of B.—JENNINGS v. WALKER & 
Hawes (1839), 3 J. P. 504. 

319. .}—In trover, a demand, & a qualified 
refusal to deliver on the ground that deft. had 
received a notice of demand from a third party, is 
evidence of a conversion.-— ATKINSON v. MARSHALL 
(1842), 12 L. J. Ex. 117. 

820. .|—In trover, a demand & a refusal 
on the ground of a claim of right by a third party, 
is evidence of a conversion.—CAUNCE v, SPANTON 
(1844), 7 Man. & G. 903; 135 KB. R. 367 5 sub nom. 
CANNEE v. SPANTON, 8 Scott, N. K.714; 14 1. J. 
©. P. 23; 8 Jur. 1008. 

















321. ——-.]—Pintor v. Witkrnson, No. 97, 
ante. 
322. .|—A wharfinger received notice that 





certain goods deposited at his wharf were marked 
with a fraudulent imitation of a trade mark, & 
that the owner of the trade mark was about to 
apply to the Ct. of Ch. for an injunction to prevent 
the sale of the goods; after the injunction had 
been granted, but before the wharfinger had notice 
that it had been granted, he refused to deliver the 
goods to the owner :—Held: he was justified in 
equity in such refusal, & the owner of the goods 
would be restrained from suing him at law for a 
wrongful conversion of the goods.—HUNT vv. 
MANIERE (1865), 5 New Rep. 295; 34 L. J. Ch. 
142; 11 L. 7.723; 11 Jur. N. 8. 73; 13 W. R. 
363, L. JJ. 
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Sect. 2.—Demand and refusal: Suh-sect. 8, A. (d), 
é& B.; sub-sect.4. Sect. 3.] 


328. .J|—PIltf., a British subject, instructed 
his London bankers to transfer certain shares to 
defts. ‘‘to the order of’? a German bank, which 
had arranged to transfer them to New York. The 
shares were accordingly handed over to defts. 
“to the order of’? the German bank, but the 
latter failed to give directions for their transfer to 
New York, & when war broke out between England 
& Germany the shares were still in deft.’s hands. 
Pitf. claimed them back from defts. & brought an 
action for their delivery to him. The German 
bank had no lien upon the shares :—Held: as pltf. 
had a right, as against the German bank, to the 
delivery of the shares, defts. were bound to 
hand them over to pltf. 

I cannot see how itis an answer for defts. to say 
‘‘ Yes, the shares aro yours, but we will not give 
them up except by the authority of a third person, 
although you have a right as against that third 
person to have them handed over” (SCRUTTON, J.). 
— WETHERMAN ¥. LONDON & LIVERPOOL BANK OF 
COMMERCF, Lip. (1914), 31 T. L. R. 20. 


B. Action for Detinue. 


324. Mere refusal.} CLARK (1615), 2 
Bulst. 306; Moore, K. B. 841; 80 BE. R. 1143; 
sub nom, IsAck v. CLARKE, 1 Roll. Rep. 126. 


Annotations :—Refd. Manhby ». Scott (1562), O. Bridg. 229; 
Mires v. Solebay (1677), 2 Mod. Rep. 242: Cooper ». 
Willomatt (1845), 1 C. B. 672: Clements v. Flight (1846), 
1 New Pract. Cas. 567 ; Hollins v. Fowler (1875), I. RR. 
HW. 1. 757. Mentd. Parker ». Kott (1701), 12 Mod. Rep. 
466; Garland v. Carlisle (1837), 4 Seott, 587; Mason v. 
anol (ake 1 aot & L. 576; Whitehead v. Harrison 
A ’ . B. 42; . 








SUB-SECT. 4.— OPERATION OF REFUSAL. 


325. Whether conversion or evidence of con- 
version.|—Non-dclivery of goods upon demand is 
evidence of a conversion.— HASON vw. NEWMAN 
(1596), Cro. Eliz. 495; 78 TH. R. 7453; sub nom. 
EASTON v. NEWMAN, Moore, : B. 4603 sub nom. 
East v. NEWMAN, Gouldsb. 152. 


326. ———.|—AGaRr v. Jase (1617), Wob. 187; 
Brownl. 5; Ilut. 10; 80 E.R. 3384. 
Annotations :—Refd. Calvert +. Arnold (1662), 1 Sid. 96; 
R. ov. De Haughton (1718), 1 Stra. s3 


327. ——-.|—WERBB v. WASHBORN (1652), Sty. 
360; 82 BE. R. 777. 

Annotations : —Refid. Taylor a Wells (1670), 2 Saund. 74; 
Hartford v. Jones (1697), 2 Salk. 654. Mentd. Nat v. 
Bartlett (1710), Park. 27 8. 

328. -|--The demand & refusal... is no 
conversion, though it is as evidence of it to the 
jury (per Cur.).— Mires v. SOLEBAY (1677), 2 Mod. 
Rep. 242; 86 EB, R. 1050. 








AES :—Refd. antes UN GN 2 Salk. 655; Alexander 
Vv. Sonthey SK B. & Ald. 2473 Doves v. Vernon 
(1844), 6 Q. B. 
329. + ENG v. Wastinas (1699), 
as reported in 1] Ld. Raym. 421; 1 Com. 543; 5 


Mod. Rep. 425; 12 Mod. Rep. 223; 91 E. R. 30. 
Annotations :-——Reld. Anon. 1704), 2 Salk. 655. Mentd. 

Stafford v. Forcer (1714), 10 Mod. Rep. 311; Loyd v. Loe 

ileh 1 Stra. 94; Hurt v. Parker (1817), 1 B. & Ald. 

92; Perham v. Raynal (1824), 2 Bing. 306; Scales v. 

Jacoh (1826), 11 Moore, C. PP. 553; Tanner v. Smart 

1827),6 B.&C. 603; Willlams v. Moor (1843), 12 L. J. Kx. 

53; Spencer v. Hemmerde, [1122] 2 A. C. 507. 

330. -|—If a captain of a ship refuse to 
deliver asailor his clothes, etc., it is a conversion.— 
ANON. (1609), 12 Mod. Rep. 344; 88 E. R. 1868. 

331. -]|—A demand of goods by, & a refusal 
to restore them to, the right owner, 1s not merely 


an evidence, but an actual conversion of them.— 











TROVER AND DETINUE. 


BALDWIN v. COLE (1704), 6 Mod. Rep. 212 ; Holt, 
K. B. 707; 87 H.R. 964, N. P. 
Annotations :-—Consd. M‘Combie v. Da 0) 6 Hast, 


538 3 Mallalieu v. er Aba ag C. & P. 651; Bur 
roughes - Bayne (1860 ; Spackman v. Foster 
(1883), 48 L. T. 670. 


atd. Weeding v. Aldritch (1839), 
1 Per. & Dav. 657 ; White v. Sart », 12 Ad. & El.106; 
Pilot vy. Wilkinson (1863), 2 H. 


332. .]|—Taking the Mebane of another by 
assignment from one who had no authority to dis- 
pose of it; as taking an assignment of tobacco in 
the King’s warehouse by way of pledge from a 
broker who had purchased it there in his own name 
for his principal; & refusing to deliver it to the 
principal after notice & demand by him; none 
other than the person in whose name it is ware- 
housed being able to take it out ; is a conversion.— 
M‘ComRIi v. DAVIES (1805), 6 Hast, 538 ; 2 Smith, 
K. B. 557; 102 E. R. 1393; subsequent proceed- 
angs, 7 East, 5. 


Annotations :~-Distd. Spackman v. Foster (1883), 11 Q. B 
99. Apid. Lloyds Bank v. Chartered Bank of India (1 B28), 
97 L. J. K. B. 609. Refd. Pickering v. Busk (1812), 15 
Haste 38; Featherstonehaugh v. Johneaton ( 1818), 2 Moore, 
Py 181; Mallalieu v. Laugher eae a P, 5513 
Weeding v. Aldrich ae Ad, & Kl. 861; Towne vw. 
Lewis Aetna 70. B. 608; Bird v. Bond (18638), 1 New Rep. 
444; Donald v. Suckling (1866), L. R. 1 Q. B. 585; Cole 
». North Western Bank (1875), L. Rk. 10 C. P. 354; Fine 
Art Soc. v. Union Bank of London (1886), 17 Q. B. D. 705 ; 
Gordon v. London, City & Midland Bank, Gordon wv. 
Capital & Counties Bank, 11902] 1 K. B. 242; Clayton v. 
Le Koy (1911), 81 L. J. K. B. 49; Morison v. London, 
County & Westminster Banh, [1914] 3 K. B. 356 ; Lowther 
v. Harris, (1927) 1 K. B. 393 ; peceney: Barnett, Pem- 
broke & Sluter, [1928] 2 K. 3, 244 


333. ---—-.|—In trover for a ‘landau, proof of a 
demand of the landau & non-delivery in pursuance 
of it, is evidence of a conversion.—-WATKINS v. 
WOOLLEY (1819), Gow, 69, N. P. 

334. .]|- A bill against an attorney was filed 
of Michachnas term, & appeared by the memo- 
randum to have been filed on Nov. 28 :—Held: 
a demand & refusal is evidence of a prior con- 
version, & therefore where deeds were in deft.’s 
possession prior to Michaelmas term, & the demand 
& refusal proved were on the day after that term, 
it was held that this was evidence of a conversion 
before the term.—-WILTON v. GIRDLESTONE (1822), 
5 B. & Ald. 847; 106 E. R. 1400; sub nom. 
WILSON v. GIRDLESTONE, 1 Dow. & Ry. K. B. 
488, 


Annotations :-- Consd. Slatter ». Slatter (1834), 1 Scott, 82. 
Refd. Whipple v. ha et ae oe 1M, & W. 432; Clayton 
v. Le Roy, (1911) 2 Kk 


335. —-—.]—B., a buildor, contracted with A. 
& others, trustees of a new hotel about to be erected 
by aco. of proprietors, to build the hotel, except as 
to the ironmonger’s, plumber’s, & glazier’ 8 work, 
for a specified sum, & covenanted to complete 
certain portions of the work, within certain specified 
periods, being paid by instalments at corresponding 
dates; & that, if he should neglect to complete 
any portion within the time limited, he should 
forfeit & pay the sum of £250 as liquidated 
damages. The agreement then contained a clause 
empowering the trustees, in case (inter alia) B. 
should become bkpt., to take possession of the 
work already done by him, & to put an end to the 
agreement, which should be altogether null & 
void: & that the trustecs, in such case, should 
pay B. or his assignees only so much money as the 
architect of the co. should adjudge to be the value 
of the work actually done & fixed by B., as com- 
pared with the whole work to be done. The course 
of business during the progress of the work 
was for the clerk of the works to inspect every 
article which came in under the contract, & none 
were received except on his approval. After the 
works had proceeded some time, B. became bkpt. 
Before his bkpcy., certain wooden sash frames had 








Part II.—LIABILITY FOR 


been delivered by him on the premises of the co., 
approved by the clerk of the works, & returned to 
B. for the purpose of having iron pulleys, belonging 
to the trustees, affixed to them; & at the time of 
the bkpcy., these frames, with the pulleys attached 
to them, were at B.’s shop. He afterwards, but 
before the issuing of the fiat, redelivered them to 
the trustees ; & the sash frames being afterwards 
demanded of them by B.’s assignees, they gave an 
unqualified refusal to deliver them up :—Held: 
(1) the property in the wooden sash frames had not 
passed to the trustees at the time of the bank- 
ruptcy ; (2) they were not entitled to retain them 
under the agreement, as being work already done, 
they not having been fixed to the hotel ; but even 
if they were within that clause of the agreement, it 
could not bind the assignees, inasmuch as their 
right accrued on the bkpcy., whereas the option of 
the trustees was not to be exercised until after the 
bkpcy.; (3) the refusal of tho trustees not having 
been limited to the pulleys, the demand & refusal 
were sufficient evidence of a conversion by them of 
the wooden sash frames, so as to entitle B.’s 
assignees to recover them in trover.—TRIPP v. 
ARMITAGE (1839), 4 M. & W. 6873; 1 Horn & H. 
442; 81. J. Ex. 107; 3 Jur. 249; 150 i. R. 1597. 
Annotations :-—As to (1) Apld. fe Blyth Shipbuilding & Dry 

Docks Co., Forster vu Ylyth Shipbuilding & Dry Docks 

Co., [1926] Ch. 494. | Refd. Turley ». Bates (1863), 2H. & 

C. 200. As to (2) Apld. Rouch v. G. W. Ry. (1841), 2 

Ry. & Can. Cas. 505. Apprvd. Seath v. Moore (1888), 

11 App. Cus. 350. Refd. Clarke v. Bulmer (1843), 7 Dow. 

& L.367; Banbury & Cheltenham Direct Ry. ». Daniel 

(1884), 54 I. J. Ch. 265. Generally, Mentd, Young v. Cooper 

(1851), 6 Hxch, 259. 

336. -|--Under the plea of not guilty in 
trover, deft. cannot sel up an absolute property in 
himself in the chattel, by sale from pltf., although 
the only evidence of a conversion is a demand & 
refusa]l.—- BARTON v. BROWN (1839), 5 M. & W. 
298; 151 KB. RR. 127. 

Annotation :— Refd. White v. Teal (1840), 12 Ad. & El. 106. 








pete .|—RUSHWORTIH v. TAYLOR, No. 271, 
ante. 

338. - - —.J]—TINGLEY v. DaALTon (1847), 8 
L. T. 0. S. 388. 

339. ——.]—-MyERS 2. Marks, No. 181, ante. 

840. —-—.|-~—Trover, for quicks & plants, against 


a railway co. Plea: not guilty. On the trial, 
the judge ruled that there was sufficient evidence 
of a conversion by defts. :—Held: to give up, or 
refuse to give up, on demand, goods left with defts. 
in the course of their trade as carriers, was an act 
within the scope of such authority; &, on the 
construction put on the bill of exceptions by the 
majority of the judges, these thorns were so left, 
& therefore there was evidence of a conversion 
by defts.—GiLEs v. TAFF VALE Ry. Co. (1853), 
2K. & B. 822; 2C.L. R. 1382; 22 L. T. 0.8. 157; 
18 Jur. 5103; 118 BE. R. 975; sub nom. TAFE VALE 
Ry. Co. v. Gites, 23 L. J. Q. B. 43; 2 W. R. 57, 
Ex. Ch. 
Annotations :—Mentd. Slim v. G. N. Ry. (1854), 23 L. J. 
C.P. 166; Goff v. G.N. ek (1861), 3 EK. & KE. 672; Moore 


v. Met. Ry. (1872), L. R. 8 Q. B. 363 Apollo (Owners) v. 
Port Talbot Co., the Apollo, [1891] A. C. 499. 


341, -|—In trover, when it appears that 














PART II. SECT. 8. 


342 i. Only persons having had pos- 
session.}—Pltf., having a licence from 
the owner of land to cut timber there- 
On, contracted with A. to manu- $42 iv 
facture the timber & raft it for piltf. :— 
Held: the property in the timber 
vested in pitt. as soon as it was cut 
without any delivery, & he could 
maintain trover for it against a pereon 
to whom A. had wrongfully sold it.— 
SkGEE v, PERLEY (1841), 3 N. B. R. | 241.-—SCOT, 
(1 Kerr) 439.—OAN. h. Person 


————— 





CONVERSION AND DETINUE. 





342 ii. ._--BELL 
(1883), 22 N. B. R. 453.-- CAN. v. 
342 iii. ——-.}/ Buck v. KNOWLTON 
(1892), 218. C. R. 371.— CAN. 
4 ; -}—-KIRKLAND 1. 
ya (1899), 4 Terr. L. R. 195.— 


842 vy. ——.]— MACKINTOSH ¥. GAL- 
BRAITH & ARTHUR (1 900), 3 F. (Ct. of 
Sess.) 66; 38 Se. L. R. 58; 88. Let. 


innocently parting with 


495 


deft. has had possession of pltf.’s goods, & has not 
in fact returned them when demanded, he will be 
liable as for a conversion, even though he has not 
used them, nor in terms claimed them as his; for 
a jury will be told to look to his acts rather than 
his words, & the proper course, if he does not claim 
the goods, is to return then; & if he has not done 
so before action, to take out a summons to stay 
proceedings on delivering them up.—FOTHERGILL 
v. LOVEGROVE (1860), 2 F. & F. 132, N. P. 

Time begins to run—For purpose of limitation of 
actions—Recovery of title deeds.|—See LIMITATION 
oF Actions, Vol. XXXII., p. 344, Nos. 269-272. 


SEcT. 3.—PERSONS LIABLE. 

342. Only persons having had _ possession.|— 
TIARRISON v. PRYSE (1740), as reported in Barn. 
Ch. 524; 27 HK. R. 664, L. C. 

Annotation :—Mentd. Davis v. Bank of England (1824), 2 

Bing. 393. 

343. .|—Trover does not lie for one not 
having the property, nor against one in possession 
under & making sale by order of the owner, for 
conversion is the gist of it ; & if no conversion at 
the moment of sale, refusal afterwards will not do. 
—WhiyYMOUTH v. Boyer (1792), 1 Ves. 416; 30 
i. R. 414. 


Annotations: Mentd. Warford v. Rees (1853), 9 Tare, App. 
ll, LXX; Blogg v. Johnson (1867), 2 Ch. App. 220. 


344, ——.|—JoNEs v. Downe, No. 517, post. 

345. ; —In Sept. 1889, pltf. pledged a piano 
with husband of deft. The same year he converted 
it to knowledge of plItf. In Mar. 1897, he died, & 
pltf. then tendered the money to present deft., 
his extrix. & widow, & demanded the return of the 
piano :~— Held: deft. could not be liable, & as she 
never had possession of or any property in the 
piano no action of conversion would lic against 
her.— TOINCHCLIFFF v. SHARPE (1898), 77 L. T 
714, D.C. 

346. Person selling by order of owner.|-—-WEy- 
MouTH v. BOYER, No. 343, ante. 

347. Person fraudulently asserting possession— 
Thereby inducing plaintiff to bring action.]—If a 
person who writes an answer to a demand made 
upon another person of certain things says that 
he has got them, & thereby induces claimant to 
bring an action against him, he is liable to such 
claimant in detinue, although it does not appear 
that he had the gencral controlling power over the 
things.—ITALL ». Waite (1827), 3 C. & P. 136; 
172 FE. R. 136, N. P. 

348. Person improperly parting with possession. | 
—JONES v. DOWLE, No. 517, post. 

349. Tenant in common-— -At suit of co-tenant.|— 
One of two tenants in common of a chattel is not 
liable in trover at the suit of his co-tcnant for the 
mere sale of the chattel; though he may be, for 
such a disposition as amounts to a destruction of 
it. Deft., an officer of the Palace Ct., seized, 
under a fi. fa. against A., partnership effects of 
A. & B. & sold them to various purchasers, who 
carried them away. In trover at the suit of the 

















possession. }--UNION BANK OF CANADA 
LUND (Alta.), [1922] 2 W. W. R 
1297; 65 D. L. R. 267.-—- CAN, 

k. Infant—In possession under lien 
agreemcnt,}-—An. infant who sells goods 
of which he is in possession under 
a lien agreement is able in damages 
for the conversion, since it is not a 
wrong connected with the contract.— 
McCaLLUuM v. URCHAK (Alta.), [1926] 
1 W. W. R. 137.—CAN. 


CARLYLE 


RuN- 


1. Joint liatility.}—Logs were wrong- 
fully cut on pltf.‘s land by P., one of 
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Sect. 3.—Persons liable. Part II, Sects. 1 & 2: 
Sub-sect. 1, A. & B.] 


assignees of B., who had become bkpt. :—Held: 

the seizure & sale, under the circumstances, did 
not. amount to a conversion.— MAYHEW v. ITERRICK 
(1849), 7 C. B, 220; 18 L. J. OC. P. 179; 13 Jur. 
1078; 187 E. R. 92. 

Annotations ; -—Consd. Fraser ». res (1856), 2K.& J, 


496. Expld. Jacob v. Seward (1872), L. It. 5 H. L. 464. 
Mentd. Tancred ». Allgood (1859), 28 L. J. Ex. 362. 


350. Joint Mability—Partners.|—The managing 
partner conducting the business of a mining co- 
partnership refused to deliver up ore belonging 
to the former tenants of the mine, on the ground 
that it was partnership property, & there was 
subsequently a notice by the attorney for defts., 
offering to deliver up tools that were in the same 
building with the ore, but the notice was silent 
as to the ore :—Held: evidence of conversion by 
all the partners._-LLoyp v. BELLIS (1856), 27 
L. T. O. S. 203. 

Principal & agent.|—See, generally, AGENCY, 
Vol. 1., pp. 257 et seq. 

Ballor & ballee.|—See BatLmMEeNnT, Vol. III, 
pp. 51 et seq. 


TROVER AND DETINUE. 


Carriers.|—See CARRIERS, Vol. VIII., pp. 227, 
228, Nos. 1466-1470. 

Compantes &é& corporations.|—See COMPANIES, 
Vol. X., p. 1176, No. 8345 ; CorPoRATIONS, Vol. 
XITl., p. 399, No. 1222. 

Executor.]—-See EXEcUTORS, Vol. XXIYV., 
p. 647, Nos, 6734-6738. 

Husband & wife.|—See Husspanp & WIFE, 
Vol, XXVII., pp. 214, 215, Nos. 1853-1860. 

Innkeeper.|—Sce INNS & INNKEEPERS, Vol. 
XXIX., p. 17, No. 223. 

Master & servant.|—See Master & SERVAN®, 
Vol. XXXIV., pp. 148, 186, 187, 521, Nos. 1167, 
1532-1536, 4396, 4397. 

Acts of ‘contractors é& other servants.|— 
See, generally, MASTER & SERVANT, Vol. XXXIV., 
pp. 155 et seq. 

Pawners & pawnees.| —See PAWNS & PLEDGES, 
Vol. XXXVII., pp. 11, 12, Nos. 63-74. 

Sheriffs & bailiffs.|-See BANKRUprcy, Vol. V., 
pp. 824, 825, Nos. 6996-7008 ; ExEcuTion, Vol. 
XXJ., pp. 543, 544, Nos. 1185-1191; SHERIFFS 
4 Batuirrs, Vol. XULI., pp. 116, 117, Nos. 742-~ 
45, 





Part Ill—Enforcement of Liability. 


Srect. 1.—JURISDICTION OF COURT. 
Jurisdiction of county court.]—See CouNTy 
Courts, Vol. ue pp. 469, 473, 517, Nos. 186- 
188, 218, 667~670 
Detention of railway trucks.|—Sce CARRIERS, 
Vol. VIVI., pp. 205, 206, Nos. 1314-1319. 


SEcT. 2.—RIGHT TO RELIEF. 
SUB-SECT. 1.—NECESSITY FOR POSSESSION OR 
RIGHT TO POSSESSION. 
A. In General. 
351. General rule.]J—ANoN. (1356), Y. B. 30 


Kdw. 3, fo. 2, B 
Annotation :—Mentd. Frances v. Ley (1615), Cro. Jac. 386. 


352. .|—In detinue, pltf. must show a right 
to have the goods delivered to him.—LAND v. 
NortH (Lorn) (1785), 4 Doug. K. B. 266; 99 


EK. R. 873. 
Annotation oe Re Ferdinand, Ex-Tsar of Bulgaria, 


[1921) 1 Ch. 1 
353. Saou v. BOYER, No. 343, 


ante, 








354. .|—Where goods leased as furniture 
with a house have been wrongfully taken in execu- 
tion by the sheriff, the landlord cannot maintain 
{rover against the sheriff pending the lease, because 
1o maintain such an action he must have the right 
of possession as well as the right of property at 
the time.— GORDON ». HarpPER (1796), 7 Term 
Rep. 9; 2 Esp. 465; 101 KH. R. $28. 


Annplitions :—Consd. Hall v. Pickard (1812), 3 Camp. 187. 
Distd. Davis : gC ROr (1814), 1 Price, 53: Farrant v. 
Thompson (1822), 5 B. & Ald. 826. Folld. Pain v. Whit- 
taker (1824), ty. & M. 99. Apld. Donatty v. Crowther 
(1826), 11 Moore, C. P. 479; Ferguson v. Cristall (1829), 
5 Bing. 305. Consd. Izod v. Lamb (1830), it Cr. & J. 35 
Distd. Nicholls v. Bastard (1835), 2 & R. 659. 
Consd. Owen v. Knight (1837), 4 ie Mt 54: White v. 
Teal ae 12 Ad, & El. 106. d. Bradley ». Copley 
(1845) 8. 685. Consd. Manders v. Williams (1849), 
4 ixoh. 339. Distd. Ienn v. Bittleston (1851),, 7 Kxch. 
152; White v. Morris (1852), 11 C. B. 10 Apld. 
Wiltshear ». Cottrell (1853), 1 E. & B. oT. " Consd. 
Nyburg v. Handelaar (1892), 61 L. J. Q. BB. 709. vere 
axa vo. Sanders (1825), 4 B. & C. 941; Mears v. Il. 

. W. Ry. (1862), 11 C. B. N.S. 850; Jolks v. Hawes. 

11905} 2 K. B. 460; Nelson Murdoch v. Wood (1922), 126 

~ 74 


355. aay ae ye v. No. 873, 


post. 


WHITTAKER, 


defta., who afterwards sold them to 
T., the other deft. ; pltf. demanded tho 
logs from T., who refused to give them 
up & denied pltf.’s right to them: 

UP : this was evidence of a join t 
conversion py the defts. at the time 
of the sale by P. to T.—HENDRICKS v. 
Trrus (1870), 13 N. B. R., (2 Han.) 77.— 
CAN. 


——.J—H. wrongfully sold logs, 
the property of G., to R., who sawed 
them up into slabs :—Held: a joint 
aotion of trover would lio againat 
both H. & It.—GIrIBSON v. MCKEAN & 
RANDOLPH (1876), 16 N. B. R. (3 Pug.) 
299.—CAN. 


n. Sale by monte 


eee EON ES a, 
Fo.iery (1902), 8 ; 
NFLD. 


R. 540.— 


PART JII. SECT. 2, SUB-SECT. 1.—A. 


8511. General rule. pa ase e. 
ret (1878), 12 S. A. L. R. 24.— 


ii, ———-.]—W1LcOx v. BURNSIDE 
aio), f 0.8. S. 288.— CAN. 
—TORIN v. HUTCHESON 


——— 


(BiG), 5 N. B. R. (3 Kerr) 233.—CAN. 
851 ——.}— LAND v. WOODWARD 
888), Uz GC. R. 190.—CAN. 


—_— }—-TALPH 0. LINK (1848), 
6 v, . "R. 145.— CAN. 
vi. —— Be ere v. FIsiER 
(1849), 6N. B. R. (1 All.) 515.— CAN. 

851 vil. ———.}CooL v. MULLIGAN 
(1856), 13 U. C. R. 613.—CAN. 

851 viii. -——.}+— CHILDS v. NORTHERN 
Ry. Co. or CANADA (1866), 25 U. C. R. 
165.—CAN. 

351 Ix. -}+~—The entry of a person 
on timbor Mmits to cut hay, & his 
cutting & stacking it on the land, do 
not give him such property in the ‘hay 
cut as to enable him to maintain trover 
for its removal against Hognces claiming 
by virtue of Crown Hecences then in 
force.—McDoNaAlLp v. BONFTELD 
TURNER (1869), 20 C. P. 73.—CAN. 





—.J—-BUTTRERS v,. STANLEY 
ast, a1 ©. P. 402.—CAN. 
——.]—CASSELMAN Vv. HkER- 
ae or 872), 32 U. C. R. 333.— CAN. 





351 xii. .}—CORNIBH Vv. Pag 
DrsTRicT BANK (1874), 24 C. P. 262.- - 
CAN. 

ii —-——.]— MASon v. BEDE ATH 


351 xi 
sau . U. GC. R. ee Pica 

351 -——.}- e. Ricr 
een mG ON 8. BR. rors “& G.) 368 

ae »_}—MINAKER tv. BOWER 
(1885), D Man. L. R. 265.—CAN, 

351 xvi. gaara es v. McCavuL 

351 xvil. —.}-Roamrs ». DEVITT 
(1894), 25 O. RR. 84. palit 

$51 xviii. ——.}+—DvutTr v. CANA- 
DIAN NORTHERN Ry. Go. ‘(1918), 31 
ie - oe 367.—CAN 

phase 1D GSR v. 

RUS L. R. 9.—IR. 
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Part III.—ENFoRCEMENT OF LIABILITY. 


ae ——.]|— HUNTER v. WESTBROOK, No. 463, 
post, 

357. -|—Trover may lie where the thing 
never has been in the possession of the party 
(BOSANQUET, J.).—R. v. Hart (1833), 6 C. & P. 
106; 172 E. R. 1166. 

Annotations :—Mentd. R. v. Smith (1852), 5 Cox, C. C. 533; 


Stoessiger v. S. E. Ry. (1854), 3 H. & B. 549; R. v. Bower- 
man, [1891] 1 Q. B. 112. 


358. J—The action of trover is founded 








upon a right of property, & to maintain the | 


action it is essentially necessary to show property 
in pltf. & possession & conversion by deft. (VAUG- 
HAN, J3.).— GILLETT v. HInL (1834), as reported in 
2Cr. & M. 530; 31. J. Ex. 145; 149 E.R. 871. 


Annotations :—Refd. Knights v. Wiffeu (1870), L. Rh. 5 Q. B. 
660; Henderson v. Williams (1894), 72 L. T. 98; Sterns 
v. Vickers, (1923) 1 K. 2B. 78: Wait & James v. Midland 
Bank (1926), 31 Com. Cas. 172. Mentd. Thames Sack & 
Bag Co. v. Knowles (1918), 88 L. J. K. B. 5853 Laurie & 
Morewood v. Dudin, [1926] 1K. B. 223. 


359. .|—A bill of exchange was sent from 
Honduras by U. to his agent in London, indorsed 
to Mrs. B. The agent wrote a letter to Mrs. B. 
saying, that he was commissioned to pay her some 
money on account of U.’s children, & inquiring 
how she would have it sent. He then procured 
the bill to be accepted. After the acceptance, & 
before any further act, U. countermanded the 
delivery of the bill to Mrs. K.:—Held: the 
property therein has not passed & the agent was 
not liable in trover for the bill at the suit of Mrs. 
B.’s husband.—Brinp v. HAMPSHIRE (1836), 1 
M. & W. 365; 2 Gale, 33; Tyr. & Gr. 790; 5 
L. J. Kx. 197; 150 E.R. 475. 

.innotations :—Refd. Bank of Bengal v. Macleod (1849), 5 








Moo. Ind. App. 1. Mentd. Marston v. Allen (1841), 8 
M. & W. 494. 
360. .|-—-LPitf. cannot bring trover until he has 





the right of possession as well as the right of property 
(MINDAT, C.J.).—MILGATE v. KEBBLE (1841), as re- 
ported in Drinkwater, 225; 10 L. J. C. P. 277. 


Annotations :—Refd. Chinery v. Viall (1860), 5 H. & N. 288; 
Donald v. Suckling (1866), L. R. 1 Q. B. 585. 


361. -|—In order to maintain trover pltf. 
must have a right to the present possession of the 
goods. 

Where goods were conveyed to A. by a mtge. 
deed, subject to a right of redemption upon 
payment of a sum of money on demand, with a 
proviso, that until default should be made in pay- 
ment of the sum on demand the mtgor. should 
possess & enjoy the goods without the hindrance 
of the migee.: - Held: in the absence of any 
previous demand of the money, the mtgec. could 
not maintain an action of trover against the 
sheriff, who seized & sold the goods under a writ 
of fi. fa. issued against the mtgor.—BRADLEY v. 
Copley (1845), 1 ©. B. 685; 14 1. J. 0. P. 222 
51.7. 0.8. 198; 9 Jur. 599; 135 E.R. 711. 


Annotations : —Consd. Manders v. Williams (1849), 4 Kxch. 
339.  Distd. Fenn v. Bittleston (1851), 7 Exch. 152. 
Consd. White v. Morris (1852), 11 C. B. 1015. Distd. 
Barker v, Furlong, {1891] 2 Ch. 172. Expld. Jelks v. 
Hayward, [1905] 2 K. B. 460. 
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362. ---—-.|—Where a decd of composition 
with creditors has been executed under terms of 
which certain persons constituted trustees under 
the deed are in possession of the promissory notes 
given to satisfy the amount agreed on as compo- 
sition, such trustees are, as between the parties 
to the deed, stakeholders, & are not the servants 
either of the persons who gave the notes or of the 
persons, who, under the provisions of the deed, 
would be entitled to receive them. If therefore 
the person who made the notes, & handed them 
over to the trustees to deal with them under the 
deed, should afterwards give notice to the trustees 
not to hand them over to a particular creditor, the 
creditor cannot maintain detinue against such 
person, the notes not being in his possession either 
really or constructively.— LATTER v. WHITE (1872), 
1. R.6H.L. 5678; 41 L. J. Q. B. 342, HL I. 

363. .|—Trustees having a title to chattels 
with an immediate right of possession can sue in 
trover for the chattels, although they may never 
have taken actual possession, but have allowed 
the goods to remain in the occupation of their 
cestut que trust; & although the title may be 
liable to be defeated by the claim of some third 
party, yet the wrongdoer cannot set up the title 
of that third party as a defence to an action against 
himself for the recovery of the goods.—BARKER v. 
FuRLONG, (1891] 2 Ch. 172; 60 I. J. Ch. 368 ; 
64 L.T. 411; 39 W. RR. 621; 77. L. 2. 406. 
Annotations :—Refd. Consoliduted Co. 1. Curtis, [1892] 1 

Q. B. 495. Mentd. 2e Magnus, Wer p. Salaman (1910), 80 

LJ, K. B. 71. 

364, ——.J]—JuLKs v. TTAYWARD, No. 187, ante. 

365. Right to possession—Must be immediate.] — 
GORDON v. Harper, No. 354, arte. 











366, ——— ~-~—.|—BnaADLEY v. Cop.Ley, No. 361, 
anle. 

367. —-——.|— BARKER v. FURLONG, No. 
363, ante, 

368. -—— — —.] —JELKS v. ILAYWanp, No. 1387, 
ante. 

369. —-— Whether separable from right of pro- 


perty—When absolute & adverse right.)—While 
the right of property in a chattel is admitted to be 
in one person, the right of possession of that 
chattel cannot be absolutely & adversely in 
another.— CLERK v. ADAM (1832), 1 Cl. & Fin. 242 : 
6 KH. R. 908, I. L. 

370. Evidence of possession—Admission by de- 
fendant—Of demand by plaintiff.]—The question 
is who is the real owner of the goods? It not being 
denied that pltf. had demanded them of deft., that 
would be strong evidence to show that he had not 
lost his property in them (BLACKBURN, J.).— 
OSBORN v. THOMAS (1861), 2 F. & F. 383. 


B. Whether Title Necessary in addition to Possession, 


871. Whether possession sufficient title.} — 
Action upon the case for a trover & conversion. 
Possession without property is a good cause to 


, 3651. Right to possession— Must be 
unmediate.}—In order to maintain an 
action for the conversion of a chattel 
pitf. must show aright to the iminediate 
possession of the chattel.—WHERTHEIM 
v. CHEEL (1885), 11 V. L. R. 107.—AUS. 


365 ii. ——— ——-.]}--BaILEY v. NEW 
SouTtu Wares Mont pe Pirre 
Dreeosir & INVESTMENT Co., LTD., 


11918) V. L. R. 16.—AUS, 


365 iii. .-—It is not neces- 
sary for pltf. in trover to have a right 
of possession in the goods at the time 
of action brought, provided he had 
such right of possession at the time the 
cause of antion accrued.—STALKER v. 
WIER (1854), 2 N. S. R. (James) 


J.—-VOL. XLIII, 








248.---CAN. 

865 iv. —-— ——-.}_ CARMAN v. Mo- 
oe (1870), 13 N. B. R. (2 Han.) 65.- - 
A s 


——.]}—-MURRAY_ 4. 
B. RR. (4 


865 v. 
BoukGEOIS (1880), 20 N. 
bP. & B.) 149.--CAN. 

365 vi. ——— ———.]-- ADAIR 1. Ma- 
LONE (1827), 1 Hud. & LB. 19.—IR. 

865 vii. ——.J—In order to 
succeed in an action of trover pltf. 
mnst bavo the immediate right of pos- 
session in the article wrongfully con- 
verted.— INKPEN Uv. STEVENSON (1867), 
6 Niid. L. R. 220.—-NFLD. 

365 viii. —-—, ]-—POWER t. KEN- 
NEDY, KENNEDY v. POWER (1884), 7 











Niid. L. It. 34.—NFLD. 

o. —- After-acguired property— 
Foal.J}~ TEMPLE v. NICTIOLSON, Casg. 
Dig., 2ud cd. 1/4.-—CAN. 

p. Proof of.}—Woon v. MASON 
BROLRERS, Lp. (1892), 13 N. 8. W. L. 
It.(L.)66; 8 N.S.W.W.N.114.—AUS. 

q. —— ——-}- COATER v. GOSLING 
(1881), 20 N. B. R. 323.—CAN. 

r. J— UNION BANK or 
CANADA ¥. BLACKWOOD (Man.) (1906), 
2W. L. R. 574.—CAN., 


PART III. SECT. 2, SUB-SECT. 1.— B. 

8711. Whether possession sufficient 
title. J—CLARKE v. FULLERTON (1871), 
8 N. Ss. R. (2 Qa. & QO.) 348.—-CAN. 


KK 
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Sect. 2.—fight to relief: Sub-sect. 1, B., C. & D. 
(a) & (b).] 


maintain an action in general, e.g. an action of 
trespass, but not in this action (DODDERIDGE, J.). 

OLEMAN v. Karnwituy (1613), 2 Bulst. 134; 
Jenk. 326; 80 HB. R. 1012. 

372. ——.]—FREMLING v. OLUTHERBOOK (1647), 
Sty. 48; 82 E. R. 520. 

3 -|—Where goods lent on hire have 
been wrongfully taken in execution by the sheriff : 
—Held: the owner cannot maintain trover against 
the sheriff, he not having the right of possession 
as well as the right of property at the time of the 
sale,—PAIN v. WHITTAKER (1824), Ry. & M. 99; 
171 E. R. 957, N. P. 


Annotations :—~Apld. Ferguson v. Cristall (1828), 2 Moo. & P. 
524, Refd. Nicholls v. Bastard (1835), 2 Cr. M. & It. 659. 
374. 


Against wrongdoer.|]— Pitfs. were 
lessees under certain persons called the lords of 
Mold, of all mines & minerals under a large tract 
of waste land called Mold Mountain. In trover 
for ore wrongfully extracted by defts. from a spot 
which pltfs. alleged to be a part of Mold Mountain : 
-~Held: it was not necessary for pltfs. to prove 
the title or seisin of their lessors ; but it was enough 
for them, as against defts., who were wrongdoers, 
to show a possession & enjoyment by themselves 
under the lease ; &, for this purpose, acts of owner- 
ship exercised by pitfs., by working mines on other 
parts of the mount ains, were evidence of their 
right under the spot in question, being part of the 
vee —TAYLOR v. Parry (1840), 1 Man. & G. 604 ; 

1 Scott, N. R. 576; 91.35. 0. P. 298; 4 Jur. 967; 
133 B. R. 474. 


Annotations : atari Iiumphrey «. Nowland (1862), 15 
Moo. VP. OC. Mentd. Fishmoneery Co. v. Dimsdale 
(1852), 22 oe a0 Py 44; Holmes v. Powell (1856), 8 De 
G.M. &. e 


375. ) Tn an action of trover 
pitf. must show that his title is a good one, even 
against a wrongdoer, & one wrongdoer cannot 
maintain trover against another. 

(2) An exor. de son tort cannot confer such a 
title as would suffice to maintain trover against a 
wrongdocr.— ITOUNSLOW v. FOUNTAIN (1846), 7 
1 T. O.S. 94, 

378, —-— —DPltf., under the licence of 
the owner of the soil to search for tin ore, had, in 
searching for that mineral, made certain excava- 
tions in the soil. Deft. carted away some of the 
soil which pltf. had so thrown out, plitf. not having 
abandoned his right to search the soil thrown out 
for ore. In an action of trover for the removal of 
the soil:— Held: pltf. had, as against deft., a 
mere wrongdoer, a sufficient possessory title to the 
mass thrown out to enable him to maintain the 
action.~— NORTHAM v. BOWDEN re J1 Exch. 











— 











170; 24 L. J. Ex. 237; 25 L. T. O. S. 100; 156 

Kk. Ke. 749. 

Auotation s—Mentd. Whaley v. Laing (1857), 2 H. & N. 
377. is a well established 





principle in English law that possession is good 
against a wrongdoer, & the latter cannot set up 
a jus tertii unless he claims under it (per CuR.).— 
GLENWOOD LUMBER Co., Lrp. v. PHILuips, [1904] 
A.C. 405; 731. 5. P. C. 62; 90 L. T. 7413 sub 














TROVER AND DETINUE. 


nom. GLENWOOD LUMBER Co., Lrp. v. BisHor, 
20 T. L. R. 531, P. C. 


Annotations : —Consd. saree conseuction Co. v. National 
pe Co, & Schmidt, [1914] A me ntd. Clarkson 
& Forgie v. Wishart & Myer, (613) A. C4 828 ; MoPhersgon 

v. Temiskaming Lumber Co., [1913] A. C. 145. 

378. PlaintifY offering Lees evidence to 
establish property—Failure to establish prcperty -— 
If pltf. in trover, to establish a property, offers 
written evidence, which he fails in doing, he shal] 
not be allowed to recur to & rely on a mere posses- 
sory title. —SHERRIFF v. CADELL (1797), 2 Hap. 617 ; 
170 I. R. 474. 





C. Sufficiency of Possession. 
A Possession in particular cases.|—See Sub-scct. 
» post. 

379. May be constructive.|—If a stranger enters 
my close & cuts my trees, & carries them away, 
I may have trover, although that after the cutting 
& before the carrying away I could not claim them, 
& no actual possession in me (per CUR.).—SKIDNES 
vy. HTUSON (circa 1608), Noy, 125; 74 BH. R. 1089. 

380. .}—Constructive possession will main- 
tain trover (BEST, C.J.).—SHOW v. Peacock (1825), 
20. & P. 215; 172 5. R. 98, N. VP. 3 subsequent 
proceedings (1826), 3 Bing. 406. 

Annotations :—Mentd. Beckwith v. comall ee 2CO-8 PT: 

261; Slater v. West (1828), 3 C. & 1 

381. —-- .| —DItf., being eit - J., shipped 
goods under a bill of lading addressed to P. with 
directions to him to sell the goods on piltf.’s 
account & place the net proceeds to the credit of J. 
P. having pledged the goods :—Held: pltf. had 
a sufficient title to sue in trover & the right to the 
possession of the goods was not in J.—SiELLECK v. 
SmiriH (1826), 3 Bing. 608; 11 Moore, C. P. 169; 
41.J,.0.8S.C.P.194; 1830 E.R. 646, 

382. ——.|—Larren v. Wire, No. 362, 





ante. 


D, Effect of Parting with Possession. 
(a) Voluntary Parting with Possession. 


383. Void transaction --Sale—By infant.} — 
Semble: a contvact of sale by an infant is abso- 
lutely void, & is no answer to an action of trover 
subsequently brought by the infant to recover 
the velo of goods.— LAT?T v. BooTu (1852), 3 Car. 
& Kir. 292 ; subsequent proceedings, sub nom. LoTr 
v. one 19 lL. tT. O. S. 203. 

Unauthorised pawning — Right of true 
owner.|-—See, generally, PAWNS & PLEDGES, Vol. 
XXAX VIL, pp. 18, 19, Nos. 143-149. 

’ Against pawnee.|—Sce PAWNS 
& PiLepares, Vol. XXXVIIL., pp. 19, 20, Nos. 


150-164. 
- Against pawner.|—-See PAWNS 
& PLEDGES, Vol. XX XVIL., p. 22, No. 174. 

884. Voidable transaction—Exchange—Breach of 
warranty by defendant—Right to sue for goods 
exchanged.|—If money & a horse are given in 
exchange for another horse warranted sound, which 
was unsound at the time, an action for money had 
& received is not a proper action to try the 
warranty, nor will trover lic for the horse given in 
exchange; because the property is altered.— 





ne 








521.—CAN, 


PART Ll. SECT. 2, SUB-SECT. 1.—C. 


379 i. May be Cee ee eon 
tan. CAN (1841), 3 N. B. R. (1 Kerr) 


-——.]-—- RICHARDSON v. GRAY 
A868), "39 U. C. R. 360.—CAN. 


Sheep drover.|—A. person entrusted 
with the duty of delive sheep at 
& place specified & to whom the animals 
are given over for that purpose, with 


the power of hiring servants under 
hin, has a possession & sufficient 
property in the sheep to enable him to 
maintain trover as against & wrongdoel. 
—BENNETTY. FLOOD (1864), 3 N.S. W. 
8. C. Rt. 158.— AUS. 

a. Property passing by dced_ of 
ag lad ad } JACK v. KAGiLES (1850), 
TN. R. (2 All.) 95.—CAN. 

b. Tite by lon aaa on. ee a 
v. M‘AULEY (1860), 9 N. B. R. (4 All.) 


PART II], SECT. 2, SUB-SECT. 1.— 
D, (a). 


o. Improncrly parting with yoods— 
Right of true owner.)-—~Detinue is main- 
tainable though deft. had not the 
goods when action brought; it is 
sufficient if he once had, & improperly 

oe with pees —MATHERS v. LYNCH 

1869), 28 U. C. R. 354.—-CAN, 


Parr J]J.—EnNnrorceMent or LiIABILiry. 


POWER v. WELLS (1778), 2 Cowp. 818; 1 Doug. 
K. B. 24, n.; 98 E. R. 1379. 


Annotations :—Consd. Strect v. Blay (1831), 2 B. & Ad. 456. 
Refd. ween ». Downos (1778), 1 Doug. K. B. 23; Towers 


v. Barrett 86), 1 Term Rep. 133; Payne v. Whale 


bor oscar Hacen rere v. Denton (1832), 1 Cr. & M. 

Collie (1861, 0G, ses 

885. ——- ——- —-— —-—.]—Pltf. exchanged a 
watch with deft. for a pair of candlesticks, which 
the latter warranted to be silver :—Held: pltf. 
could not maintain trover for the watch, on proof 
that the candlesticks were of base metal. 

Unless the contract be rescinded, this action 
cannot be maintained (Lorp ELLENBOROUGH).— 
EMANUEL v. DANE (1812), 3 Camp. 299; 170 E.R. 
1389, N. P. 

Annotations :—Consd. Street v. Blay (1831), 
456. Refd. Dawson v. Collis (1851), 10 GC. B. 
386. Transfer of goods as security - -Induced 

by fraud.]——A., having been bail for D., went 

accompanied by B. & C. to the lodgings of D., 

telling her that B. & C. were officers who would 

take her to gaol if she did not give him security for 
his debt. B. & C. were not officers, & had no 
authority to take ID. I). gave A. a number of 
articles, & signed a paper stating that the articles 
were deposited with A. for security, & that he might 
sell them if he was not paid in forty-two days :— 

Held: D. might recover the value of the articles 

in trover; & as B., C. & A. acted in concert, the 

verdict must pass against all three, although it 
appeared that C. & A. never had any of the goods. 

—BLOOMFIELD v. BLAKE (1833), 6 C. & P. 753 172 

H.R. 1152, N. P.3 subsequent proceedings, 2 Dowl. 

237, 272. 

387. ——~— Sale—Induced by fraud-~Whether 
rescission necessary.|—A sale of goods took place 
on terms of “ 74 per cent. discount, bill at three 
months, 10 per cent. discount, cash in fourteen 
days.” The sellers, considering that they had 
been induced by fraud to scll the goods to deft., 
held him to bail for the whole amount within the 
fourteen days, & declared in indebitalus assumpsit 
for goods sold. The jury found that deft. did not 
intend to avail himself of the discount, but intended 
to take the longer credit :—- Held: the action being 
in form er contractu, was prematurely brought 
within the fourteen days; though trover might 
have been brought within that period, on rescind- 
ing the contract for fraud.—STrrurr v. SMITH 
(1834),1 Cr. M. &R.3123; 4 Tyr. 1019; 31. J. Ex. 
3573; 149 KH. R. 1099. 

388. ———.|—SHEPPARD  v. 
BRED, No. 101, ante. 

Sale or pledge under voidable title —Rights 

against innocent  transferee.|—Sec, generally, 

Pawns & PLEDGES, Vol. XXXVII., pp. 21, 22, 

Nos. 165-172; Sane or Goons, Vol. XXXIX., 

pp. 532-535, Nos. 1448-1460. 


2 B. & Ad. 
523. 











SHOOT.- 





(b) Involuntary Parting with Possession. 


389. Necessity for identification.|—In trover for 
stolen goods, pltf. must identify them to be those 
stolen from him.—Harnris v. SHAW (1736), Lee 
temp. Hard. 349; 95 E.R. 226. 

a ENON :—Refd. Wells v. Abraham (1872), L. N. 7 Q. B. 


390. Right to follow property—Goods purchased 
with stolen money.]|—GoLIGHTLY v. REYNOLDS 
(1772), Lofft, 88 ; 98 BE. R. 547 


Annotations :—Retd. Clarke v. Shee (1774), 1 Cowp. 197; 
Scattergood v. Sylvester (1850), 19 L. J. Q. B. 447. 





388i. Voidable transaction—Sale—Induced by fraud.|—SHERIFF v. McCoy (1868), 27 U. C. R. 597, —CAN. 
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891. I—Pltf. had stolen money of 
deft. & was prosecuted by him for so doing, but was 
acquitted on a technical ground. Pl(f. had pre- 
viously to the prosecution converted the money 
into goods. These were in the house of the 
prosecutor, & detained by him as being the pro- 
ceeds of the money stolen from him. Itf. 
brought an action in the county ct. for the return 
of some of the goods, & for damages for the 
conversion of others of them :-—Held: the county 
ct. judge was right in giving judgment for dcft.— 
CATTLEY v7. LOUNDES (1885), 34 W. BR. 1388; 2 
T. L. R. 186, D.C. 

392. Goods in possession of police—Right to sue 
police—Necessity for miagistrate’s order.]—PItf. 
was committed for trial, tried, & acquitted on a 
charge of stealing a diamond pin & ring, which 
were found in his possession. Deft.,a superin- 
tendent of police, into whose possession the pin 
& ring had lawfully come in the course of the 
criminal proceedings, did not deliver them to pltf. 
on his acquittal; but within a reasonable time 
afterwards applicd to a magistrate under Mctro- 
politan Police Courts Act, 1830 (c. 71), for an 
order ‘‘ for the delivery of the goods to the party 
who should appear to the magistrate to be the 
rightful owner thereof, or such other order as to 
the magistrate should seem meet.’? The magis- 
trate, on the application being made heard evidence 
which was tendered both for pltf. & deft., & 
adjourned the further hearing to a distant day. 
Before the expiration of that day pltf. brought his 
action against deft. for the detention of the goods. 
Deft. set out the above facts in his statement of 
defence, & that no order had yet been made by the 
magistrate :-—eld: no order having becn made 
by the magistrate under sect. 29, pltf.’s action 
was not maintainable—LBuLLocK v. DUNLAP 
(1877), 2 Bx. D. 43; 86 L. 7.194; 25 W. KR. 293 ; 
13 Cox, C. C. 581, C. A. 

393. |}—The enactment con- 
tained in Larceny Act, 1861 (c. 96), s. 100, that 
if any person guilty of stealing, etc., any valuable 
security, etc., whatsoever shall be indicted for 
such offence by or on behalf of the owner of the 
property, & convicted thereof, in such case the 
property shall be restored to the owncr or his 
representative, is limited by the proviso contained 
in the last paragraph of the sect. A valuable 
security having been stolen from A., & the thief 
convicted, but no order for restitution made 
by the ct., A. brought an action to recover the 
property from bond fide purchasers for value, who 
had purchased it subsequently to the conviction : 
—Held: the action was not maintainable.— 
CHICHESTER v. LULL & Son (1882), 52 I. J. Q. B. 
160; 48 L. T. 364; 475. 2. 324; 31 W. 3. 245; 
15 Cox, C. C. 258, D. ©. 

394. True owner—Delivery to another 
person after demand.]—\VINTER v. BANCKS, No. 
185, ante. 

Restitution of property.])—See, generally, 
Criminar, Law, Vol. XV., pp. 617-622, Nos. 6161- 
65114. 

Suspension of right of action until prosecution.| — 
See, generally, Action, Vol. I., pp. 60-66, Nos. 
490-545. 

Goods stolen from bailee-——Right of batlor against 
ballee.] —Sce BAiLMENT, Vol. ITT., p. 64, Nos. 70- 
73. 
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PART III. SECT. 2, SUB-SECT. 1.—D. (b). 
d. Goods in possession of police —Right to sue mayistrates—True owner.J}—QUINN ¥. PRaTT, [1908] 2 1. R. 69.—IR. 
0. Bond fide purchaser from thief..}—EDWARDS v. KERR (1862), 13 C. P. 24.—-CAN. 
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Sect. 2.—Right to relief: Sub-sect. 1, D. AOE & H.; 
sub-sects. 2,3 & 4, A. (a) & (b), & BR.) 


Banknotes stolen or obtained by fraud.|—WSee, 
genet BANKERS, Vol. IIT., pp. 130, 131, Nos. 

Sale in market overt.|—See Vol. 
XXAXATIT., pp. 560-563. 

Right to sue pawnee of stolen goods.| — See 
Pawns & PLEDGES, Vol. XXXVIL,, p. 22, No. 178. 


Ey. Relation Back. 

395. Sufficiency of title to maintain action.|— 
Declaration in detinue for title deeds. Vlea, that 
the deeds were entrusted to & deposited with 
deft. by one G., deceased ; that pltf. claimed the 
right to the possession of. them as devisee under 
the will of G.; that the detention was a loss of 
them by deft. before the death of G., & that deft. 
never had possession of them since the death of G. 
On demurrer to this plea:—Held: the plea was 
bad, as it} did not allege that the deeds were 
destroyed ; &, therefore, assuming that they 
were still existing, & as the property in them was 
vested by the devise in pltf., he might maintain 


MARKETS, 


detinue.—GooDMAN , Boycorr (1862), 2 B. & 
S.1; 31 1./.Q. B. 69; 6 L.T.25; 8 Jur. N.S 
763; 121 K. R. 974. 


Annotatione. -—Consd. Kristol & West of Kngland Bank +. 
Mid. Ry., /1891) 2 Q. B. 653. Reld- peuven v. Swan Electric 
Engraving Co. (1907), 23 T. L. R. 2 


396. -|—Game found o killed by a tres- 
passer under such circumstances as that it would 
be the property of the owner of the soil or of the 
owner of the right of free warren, if it had been 
found & killed by such owner instead of by the 
trespasser, in law becomes the absolute property 
of the owner of the soil or privilege immediately 
on its being s0 caught & killed by the trespasser.— 
BLADES v. LHigas (1865), 11 H. 1. Cas. 621; 20 
C. B. N.S. 214; 6 New Rep. 274; 34 J. J. CP, 





2863; 121, I. 615; 29 J. P. 390; 11 Jur. N.S. 
701; 13 W. R. 927; 11 EH. R. 1474, TW. T. 
affy. (1863), 18 C. B. N.S. 844, Ex. Ch.; (1862), 


12C. BLN, S. 501. 

Annotations :-—Refd. Chambers v. nae rae J3 Cc. B. 
N.&. 125; ltead v. Kdwards CS ra B. S. 245; 
Tone ar ea Nae 36 L. J. Q. B. i “It v. Roo (1870) 
22 1, 4; R.v. Vownley (1871), L ~-1C.C. R315 5 
It. 0, Pete (1878), 38 L ‘Tle ad (1878), 37 
iT. 722: Elwos v. Brice Uae oe (1886), 33 Ch. D. 562; 
Hemmings v, Stoke Poges Golf Club, [1920] 1K. B. 720. 
Mentd. Kk. v. Dowlais Iron Co. oes 10 B. & S. 208; 
Musgrave v. Foster (1871), 24 L. I. 

397. -| — He who aah to produce 
the goods of the man who has the title to the 
goods & the property in the goods cannot dis- 
charge himself by saying, ‘“‘ I have wrongfully made 
away with them, but that was before the accruer 
of your title ” (ery, 1..J3.).—BhIstoL & WEST OF 
ENGLAND BANK v. MipLanp Ky. Co., [1891] 2 
Q. B. 653; 61 L. J. Q. B. 115; 65 L. T. 234; 40 
W. RK. 148 3 7 Asp. M. L. C. 69, "O. A. 

Annotation : -—-Consd. London Joint Stock Bank v. British 
Amsterdam Maritime Agency (1910), 104 L. TT. 143. 
Bankruptcy.|—Sce BANKRUPTCY, Vol. V., pp. 

638-646, Nos. 5739-5797, p. 824, Nos. 6996-7001. 
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398. At time of conversion.]—It is a rule that 
pltf. must have the property of the goods in him 
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895i. Sufficiency of title to maintain 
actuon.| —HEFFYERNAN v. BERRY (1873), 
32 U. C. R. 518.—CAN. 
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f. General rule.}—-DUNCAN v. COOPER 


Sata (1922), 


land Benen io 
other land, 


69 D. L. R. 435.— 


" Mixing one’s own properly with 
nother’ 8. 1 Pitt, or timber, part on 


with other fiber belonging to deft., 


TROVER AND DETINUE. 


at the time when they were taken (per CuR.).— 
ROBERTS v. WITHERED (1696), 5 Mod. Rep. 191 ; 
87 KF. R. 602; sub nom. ROBERTS v. WETHERALL, 


1 Salk. 223. 
Annotation :-—Refd. The Annandale (1877), 46 L. J. P. 68. 
399. ———.|—-PaIN v. WHITTAKER, No. 378, ante. 


Sunb-sEcr. 3.—EFFECT OF FRAUD OF 
PLAINTIFF. 

400. Deposit of goods with fraudulent motive.|— 
Pltf. sued in trover to recover damages for the 
detention of papers which he had deposited with 
deft. in furtherance of a fraudulent purpose, & the 
jury having found a verdict for deft., the ct. refused 
to grant a new trial—DkE Wurtz v. TIENDPRICKS 
(1824), : 2 Bing. 314; 9 Moore, C. P. 586; 2 State, 
Tr. N.S.125; 130 BF. R. 326; sub nom. DE WITTs 
v. cease Sa 31.5.0.8. 06. P.3. 

Annotations :—Refd, 'Thompson v. Barclay (1831), 9 I. - ; 
O. 8. Ch. 215, Mentd. Yrisarri v. Clement (1825), 2 
C.& P. 223. 

401. Fraud by partner—-Whether firm may sue. ] 

—A., B. & CU. carried on trade in partnership, & 
A. was also in partnership with D. A. being 
indebted to the firm of A., B. & C. before the dis- 
solution of that partnership, unknown to D., 
indorsed a bill & paid over money, belonging to 
A. & D., in discharge of the private debt due from 
A.toA., B. & C., & immediately afterwards indorsed 
the same bill to a creditor of the firm of A., B. & C. 
The partnership between A., B. & C. having been 
dissolved :— Held: A. & D. could not maintain 
trover against B. & C. for the bill—JONES v. 
YATES (18290), 9 B. & C. 582; 4 Man. & Ry. K. B. 
613; 71. J. 0.8. K. B. 217; 109 HK. R. 198. 
Agnoliaiinss -—Consd. Wallace v. Kelsall BLM), 7 M. & W. 

264. Refd. Gibson v. Wintcr (1833), 5 B. & Ad. 96; 

Gordon v. Klis (1844), 2 Dow. & L. 308: Tie v. Smith 

(1848), 1 Exch. 831; Smith ». vonenoe (1858), 311. &N. 

222; Cooper v. Law (1859), 6 C. BLN. 602; Heilbut 

vo. Nevill (1870), L. R. 5 C. P. 478 5 ie cndaly. Wood (1871), 

L. BR. 6 Exch. 243; Begbie ”. Phosphate Sewage Co. 

(1875), L. R. 10 Q. "B. 491: : Scott » Brown, Doocring, 

McNab, Slaughter & May v. Brown, Doering, McNab, 

[1892] 2 Q. B. 724. 

402. Intention to defraud creditors.| — OLDER- 
SHAW v. BERESFORD (1851), 16 L. T. O. S. 476. 

403. Fraudulent purpose not executed.|—-Pltf., 
being in embarrassed circumstances, in pursuance 
of an agreement between hin & A., made over all 
his stock-in-trade to A., & fictitious bills of 
exchange were given by A. in pltf.’s favour. 
Possession of the goods was given to A., together 
with an inventory, but no bill of sale was executed 
by pltf. The object of the transaction was to 
prevent pltf.’s creditors getting hold of the goods, 
& so being paid in full. Deft. was a creditor for 
£100, & was cognisant of what was concocted 
between pitf. & A. After A. had removed the 
goods from pltf.’s premises, two mectings of 
pltf.’s creditors were held, but no compromise 
was effected with the cr editors. Some months 
afterwards A. executed a bill of sale of the goods 
to deft., for the alleged purpose of securing the 
debt due from pltf. to deft., but plitf. was no party 
to the bill of sale, nor did he sanction or know of it. 
Pitf. having demanded the goods from A. & deft., 
brought an action against deft. for the detention : 
—Held: the fraudulent purpose not having been 
carried out, pltf. was not relying on the illegal 


so that it could not be distinguished 
from deft.’a timber :—Held: as the 
mixing of the timbor was the wrongful 


art a ae woe ls fa ne va tho 
whole of the timber 8 taking bide 
Uma ‘ & Leis it not conversion. —TUOKER v. MUIRH 

y mixo (1866), 11 N. B. R. (6 All.) 420. CAN. 
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transaction, but was entitled to repudiate it, & 
recover his goods from A., & deft. had no better 
title than A., as he knew how A. had become 
possessed of the goods.--TAYLOR v. BOWERS 
(1876), 1 Q. B. D. 291; 46 1. J. Q. B. 39; 34 
L. T. 938 ; 24 W. R. 499, C. A. 
Annotations :—Distd. Ie Great Berlin Steamboat Co. (1884), 
54 L. J. Ch. 68. Dbtd. Kearloy v. ‘Thomson (1890), 24 
Q. B. D. 742. Consd. Hermann v. Charlesworth (1905), 
741. J. K. B. 620. Refd. Wilson v. Strugnell (1881), 7 
Q. B. D. 548; Petherpermal Chetty v. Muniandij Servai 
(1908), 24 T. L. R. 462; Gordon v, Metropohtan Police 
Chief Comr., [1910] 2 K. B. 1080, 


ny 


SUB-SECT. 4.—DPARTICULAR RIGHTS. 
A. Goods Subject of Bailment. 
(a) In General. 

See, generally, BAILMENT, Vol. III., pp. 53-117, 
Nos. 1-402. 

404. Action by bailee-—Against third party.] — 
DRAKE V. ROYMAN (1591), Sav. 133; 123 1. R. 1055. 
——.|—See, also, BAILMENT, Vol. IITI., 
pp. 112, 118, Nos. 359-369. 

405. Action by bailor.|—BuckmMynr v. DARNALL 
(1704), 2 Ld. Raym. 1085; 92 E.R. 219; sub nom. 
BURKMIRE v. DARNEL, Holt, K. B. 606; 6 Mod. 
Rep. 248; sub nom. BOURKMIRE v. DARNELL, 3 
Salk. 15. 

Annotations : —Retd. Mountstephen v. Lakeman (1871), L. R. 

7Q. B. 196. Mentd. Tomlinson v. Gill (1756), Amb. 330. 


406. Goods stolen.|—Uarn v. SKARROK 
HuNnDRrED (1658), 2 Sid. 44; 82 EK. R. 1247. 

—— ——-.|—See, also, BAILMENT, Vol. III., 
p. 64, Nos. 70-73. 

407. Refusal of bailee to deliver goods.|— 
1 & 2 Geo. 4, c. 87, does not require a corn factor 
to return the name of the person to whom corn, 
when sold, is actually delivered. The quantity, & 
the persons for & to whom it is sold, & the prices, 
being sufficient to satisfy the terms of the statute. 
Where, therefore, pltfs., as corn factors, returned 
that they had sold corn to T. 1... & afterwards paid 
the lastage on the delivery of the quantity returned 
as sold to him :—Held: (1) they were not thereby 
precluded from showing, that, although the corn 
was sold to T. L., it was delivered to defts., on 
the condition that they were to hold it for pltfs., & 
not to part: with it to T. L., until le had paid for 
it; & I. 1. having become bkpt. while the corn 
was in the custody of defts., on which pltfs. 
demanded it from them ; (2) plifs. might maintain 
trover on defts. refusing to deliver it up.— 
WOODLEY 0. BROWN (1825), 2 Bing. 527; LO. & P. 
593 ; 10 Moore, U. P. 201; 31. 3.0.8.C. P. 104; 
130 K. R. 410. 

408. Bailment for work & labour— 
Tender of payment for work done.|—If A. deliver 
a chattel to B. under a contract by the latter to 
perform certain work thereon at a fixed price, &, 
before such work is completed, A. countermand 
the order, & demand the chattel from B., at the 
same time tendering a sum sufficient to pay for the 
work actually done, he will be entitled to maintain 
trover therefor, without tendering the contract 
price.—LILLEY v. BARNSLEY (1844), 1 Car. & Kir. 
344; 2 Mood. & R. 548, N. P. 
annaation ‘—Mentd. Green v. All Motors, [1917] 1 K. B. 
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4071. Action by batlor-—Refusal of 


batilee to deliver goods.}—MOFFATT ¥ 
GRAND TRUN . Co. 5 Joft by 
C.P. $92.—CAN, 9°" 1899» 15 herding, 


& herding of 


h. —— Aristment 
cattle—Loss of cattle through gross 


negligence of bailee.}—Pltf. was held 
entitled to recover in detinune for 
damages (the value of the cattle) 
sustained through the loss of cattle 
him with deft. for agistment & 
& lost through 
carelessness of deft., 
the ownership of the cattle in pltf. & 
a sufficient demand being shown.— 
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Delivery to wrong person.|—-See BA1LMENT, 
Vol. IIf., p. 7%, Nos. 165-168. 
Against third party.]—Sce BAILMENT, Vol. 
I1]., pp. 110, 111, Nos. 342-352. 

Action by joint batlors.)—Sce BAILMENT, Vol. 
ITl., p. 116, Nos. 394-397. 

Measure of damages.|—See Scct. 8, sub-sect. 1, 
C. (A) 1., post. 








(6) Hired Goods. 

Goods wrongfully seized in execution —Action by 
owner of goods.]|—See Execution, Vol. XXI,, 
p. 501, Nos. 756 762. 

Goods wrongfully seized by assignees of bankrupt 
Action by hirer.|—See BaiLMEent, Vol. III, 
p. 113, No. 367. 

Goods transferred during continuance of hire- 
purchase agreement—By hirer to third party.|— 
See BAILMENT, Vol. IIJ., pp. 92, 93, 97, 98, Nos. 
241, 245, 202-267, Supplt. 1V., No. 262 a. 


B. Rights Arising on Bankruptcy. 

vie BankKkuptcy, Vol. V., p. 983, Nos. 8038- 

409. Whether bankruptcy bar to action — 
Conversion before bankruptcy.}] —Bkpcy. is no 
bar to an action of trover, though the conversion 
happened before the bkpcy. Where a person 
has his election cither to bring trover or an action 
for money, had & recetved, he may maintain 
the former notwithstanding the bkpcy. of the 
debtor after the cause of action accrued & though 
the bkpcy. would be a bar to the lattor.—PARKER 
v. NorTON (1796), 6 Term Rep. 695; 10L H.R. 
777. 
Annotations: Chin ra Parker v. Crolo ( es 5 Bing. 63, 

Woolley v. Smith (1846), 3 C. B. 610. entd. Arsell v. 

Waterhouse (1812), 2 Chit. f. 


410. Right of assignee to sue-—Purchaser from 
bankrupt’s vendee—Purchase before assignment. | — 
The assignee of bkpt. may bring trover against 
aman who bought goods of a vendee of bkpt. before 
the assignment.—KIRNEY ». SmirH (1700), bt Lid. 
Raym. 741; 91 E. R. 1396. 

411. .|--After L., a trader, had com- 
mitted a secret act of bkpcy., M. & co., his creditors, 
knowing him to be embarrassed, pressed him for 
payment. L. said he had no money, but that if 
they could get a customer for his goods, they 
should be paid. M. & co. accordingly procured 
deft. A., a creditor of their own, to buy goods of 
L. No money passed from A. to L.or to M. & co., 
but A. gave M. & co. credit on account. This 
transaction was communicated to L., & a@ receipt 
was given him by M. & co. signed by them, specify- 
ing it to be ‘“ by payment of deft. A. agreeably 
to his order, balancing their account with him.” 
A fiat having issued against L. his assignees sued 
A. in assumpsit for the price of the goods sold to 
him :—Held: if the appropriation of the price 
to M. & co. was parcel of the contract between A. 
& IL. & by its terms irrevocable, the action should 
have been trover.—BRrADBURY v. ANDERTON 
(1831), 1 Cr. M. & R. 486; 5 Tyr. 152; 4 L. J. 
Ex. 21; 149 K. R. 1171. 

412. ——— Pledgee holding goods for advances—. 
No knowledge of act of bankruptcy.|—-If A. have 
a lien on goods of bkpt. in his hands, & B., without 








TIARVEY v. FARNELL (Sask.) (1913), 24 
W.L. R. 443; 4 W. W. R. 488: IL 
D. L. R. 7403 6 Sask, hl. R. 161.—CAN. 
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k. Assignment for creditors— Cove- 
nant to AL A ap v. WITSON 
(1869), 16 Gr. 182.—CAN, 


the 088 
& that alone, 
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knowledge of any act of bkpcy., pay A. the sum 
for which he has a lien, & advance a further sum 
to bkpt. upon those goods, which are delivered to 
him, trover will not lie by assignees.—DIXON v. 


Poursk (1800), Peake, Add. Cas. 187; 170 KE. R. 
250, N. P. 
413. |—In Aug. 1821, A., a trader, 








being indebted to BK. & (., then in partner- 
ship, but about to separate, gave a warrant of 
attorney to secure payment by instalments to B. 
alone, who knew that A. was then insolvent. In 
Oct. A. committed an act of bkpcy.;: & in Nov., at 
B.’s desire, he sent goods to the warehouse of L. 
& C. as a further security for the debt. In Dec. 
B. & (. dissolved partnership, & the former after- 
wards received from A. several sums of money on 
account of the warrant of attorney, & also sold the 
goods, towards satisfaction of the debt. A com- 
mission of bkpt. issued against A. in Jan. 1823, & 
in Nov. of that year B. died :- I7eld : A.’s assignees 
might recover from C, the money paid by A. on 
the warrant of attorney by an action for money 
had & received, & the value of the goods by an 
action of trover.—Biaas v. FriuLows (1828), 8 


B.& (. 402; 2 Man. & Ry. K. BK. 450; Dan. & 11. 
121; 61. J. 0.8. K. B. 357; 108 BK. R. 1092. 
414, ——— Fraudulent conduct by bankrupt— 


Misappropriation by partner.|—JONES v7. YATES, 

No. 401, ante. 

415. -——— Collusively obtaining execution. | 
——B. gave a warrant of attorney to deft., & after- 
wards being in difficulties, fraudulently procured 
all his goods to be taken in execution by deft., who 
was not cognisant of the fraud. A fiat in bkpcy. 
afterwards issued against B., the procuring of 
his goods to be taken in execution being the act of 
bkpcy. :—Held: the assignees were entitled to 
recover the goods in an action of trover, on the 
ground that the transaction was invalid, being in 
the nature of a fraudulent preference of deft.— 
TALL v. WALLACE (1841), 7 M. & W. 353; 10 
L. J. Kx. 18385 5 Jur. 198; 151 KH. R. 802. 
Annotations :—Consd. Belcher v. Magnay (1843), 12 M. & W. 

102; Newnham 7. Stevenson & Wood (1850), 17 L. T. 

0.8.6. Refd. Millis, Russell (1847), 11 Jur. 821 ; Colom- 

bine v. Penhall, Penhall : ere (1853), 1 Sm. & G, 228 5 

Smith v. Cannan (18! ot ie Kk. & B. 35; Shears v. Goddard 

(1896), 12 T. L, hl. 

416. ——— For bills sent to creditor—-To be dis- 
counted & applied to particular purposes.|——Where 
debtor sends bills to his creditor to be discounted, 
& applied to a particular purpose, creditor cannot 
apply the proceeds of the bills to his own debt & 
against the particular purpose for which they were 
remitted. If in such a case debtor become bkpt., 
his assignees may maintain either trover for the 
bills, or money had & received for their produce.— 
BUCHANAN v. FINDLAY (1829), 9 B. & C. 738; 4 
Man. & Ry. K. B. 593; 71. J. O. S. K. B. 314; 
109 E. R. 274. 

Annotations :-—Distd. Thorpe v. Thorpe (1832), 3 B. & Ad. 
580; Re Douglas, Hr p. Thompson, Hankey, Chea a bs 
Pennell (1838), 2 Jur. 734. Apld. Muttyloll Seal v. 
Netae are 5 Moo. Ind. App. 328. Refd, Clarke v. Fell ‘ieaay 

404; Groom v. West peer 8 Ad. & Rl. 758; 

Russell v. “nell (1841), 8 M. & W, 277. 

417. Goods delivered on transaction not 
voldable by bankrupt—Delivery must be after act 
of bankruptcy—& after creditor’s debt accrues. |- 
Assignees of bkpt. cannot recover in trover 
goods delivered upon a transaction which bkpt. 
himself could not impeach, unless the delivery is 
subsequent to an act of bkpcy. taking place after 
petitioning creditor’s debt has accrued.—WARD v. 
oe (1830), Mood. & M. 497; 173 KE. R. 1237, 


Annotation :—Retd, Cannan vr. Wood (1837), 2M. & W. 465. 
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418. —-— Goods seized by execution creditor— 
After imprisonment of debtor.|—-Where goods are 
seized, under a judgment entered upon a warrant 
of attorney, before the imprisonment of an 
insolvent, & are sold by the sheriff after the 
imprisonment, execution creditor is liable to an 
action of trover, at the suit of the insolvent’s 
assignee, to recover the goods.—K ELCEY v. MINTER 
(1835), 1 Bing. N. C. 721; 1 TWlodg. 177; 1 Scott, 
616; 131 KH. R. 1295; sub nom. KELSEY v. 
MinTer, 4 L. J.C. P. 208. 

419. After secret act of bankruptcy. ]— 
The assignees of bkpt. are entitled to maintain 
trover for goods seized by execution creditor under 
a fi. fa. on a judgment on a warrant of attorney, 
after a secret act of bkpcy., notwithstanding 2 & 3 
Vict. c. 29, if they are not sold until after the date 
& issuing of the fiat, & notice thereof.—SKEyY v. 








CARTER (18438), 11 M. & W. 571; 2 Dowl. N.S. 
831; 5 Scott, N. R. 877; 12 L. J. Ex. 511; 1 
2 oan S..173; 7 Jur. 427; 152 BE. lh. 933, 
ax. Ch. 


Annotations :—Refd. Belcher v. Magnay, Cheston ». Gibbs, 
KHdwards v. Evans (1843), 7 Jur. 1160: Cheston v. Gibbs 
(1843), 1 Dow. & L. 420; Lackington v. Miiot (1844), 
agen & (4.538 ; Whitmore v. Greene (1844), 2 Dow. & L. 

é e 


420. ~—---- Lessors of bankrupt lessee—Machinery 
subject of valuation covenant.|—-By indenture of 
demise, defts. leased to I. & W. for twenty-four 
years, a fulling mill & machinery. The lease, after 
reciting that the machinery had been valued at a 
certain sum, contained covenants, that at the end 
or sooner determination of the term the machinery 
should be again valued by two indifferent, persons, 
one to be chosen by the lessees & the other by the 
lessors, & that according as the second valuation 
exceeded or fell short of the first, the lessors were 
to pay or receive the difference. <A fiat in bkpcy. 
afterwards issued against K. & W. during the con- 
tinuance of the term, under which pltfs. were 
appointed assignees, Pltfs. declined to take the 
lease, but they required defts. to appoint a person 
to value the machinery, & upon their refusal, 
appointed one themselves, who valued the 
property at an amount exceeding the original 
valuation. They then delivered possession of the 
premises to defts., {he machinery being still therein, 
& demanded the difference between the two valua- 
tions, which defts. refused to pay. The pltfs. 
afterwards demanded the goods, &, on defts. 
refusing to deliver them, brought an action of trover 
for the machinery :—Held: the assignees could not 
maintain an action of covenant against defts., for 
not appointing a valucr, or paying the difference 
between the two valuations, as the covenants had 
been determined by the bkpcy., but that the 
action of trover would lie.—FAMRURN v. EAST- 
woop (1840), 6M. & W. 679; 9 L. J. Ex. 226. 
enctnion :—Refd. Weeton v. Woodcock (1840), 7 M. & W. 


421. ——- Whether commencement of action 
election to avoid transfer.]—NEWNHAM v. STEVEN- 
BON, No. 2, ante. 

422. Goods transferred by bill of sale—Before 
adjudication in bankruptcy—Effect of sale of goods 
by transferee.|—.J. executed a bill of sale to deft. 
as security for a debt, & was adjudicated a bkpt. 
on his own petition. Before the adjudication deft. 
seized & sold the goods & received the proceeds. 
In an action by the assignee, the jury found that 
the bill of sale was a fraudulent preference, & gave 
a verdict for pltf. A rule to enter the verdict 
for deft. was obtained, on the ground that there 
was no relation back tothe date of the bill of sale 
so as to enable pltf. to recover:—Held: the 
assignee was entitled to recover the proceeds of 
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the goods, the bill of sale being voidable at his 
election as contrary to the policy of the bkpt. laws. 
Semble: an action for money received would lie. 

Here the transaction was voidable at the suit of 
the assignee from the time the property passed to 
him. He might have avoided it, & maintained an 
action of trover while the goods remained in the 
possession of the transferee. After the transferee 
had converted the goods into money, the transac- 
tion still remained unlawful & voidable as against 
him; the only difference is that the remedy is 
changed, & he has become entitled after a demand 
to maintain an action for money received (KELLY, 
(.B.).— MArks v. FELDMAN (1870), L. R. 5 Q. B. 
275; 10 B. & 8. 371; 39 7.. J. Q. B. 101, Ex. Ch. 


Annotatwns :—Refd. Re Craven & Murshall, Lr p. Craven 
nee KR. 10 Kq. 648; Jones v. Harber (1870), 23 


423. Assignee af insolvent partner—Jointly 
with solvent partner.|—S., who was in partnership 
with B., indorsed bills of exchange belonging to the 
partnership to N., in payment of a private debt 
which he owed him. but such indorsement was a 
fraudulent preference, & N. had notice of its being 
a fraud on the firm. S. subsequently committed 
an act of bkpcy., on which he was made bkpt., & 
N. received the amount of the several bills of ex- 
change at maturity :—Held: the amount so 
reccived by N. was received to the use of the 
assignees of S., & B., the solvent partner, & they 
jointly could sue N. for such amount in an action 
for money had & received. 

QYu.: if such assignees could be joined with B. 
in an action of trover against N. for the conversion 
of the bills.— Tertpur v. Nisvinn (1870), L. RR. 
ie P.478; 380 L./.0. P. 245; 22 1. 'T. 662, Ex. 

‘h. 








Relation back of title.|—Sce, generally, 
BANKRUPTCY, Vol. V., pp. 638 646, Nos. 5739— 
5797, 

Goods in possession order or disposition of 
bankrupt.|— See, generally, BANKRUPTCY, Vol. V., 
Pp. 750-786, Nos. 6475-6737. 

424, Right of bankrupt to sue— Assignee not 
interfering.|—An insolvent cannot maintain trove! 
for plate, though his assignee does not mtertere 
to prevent him, ea v. TenFer (1824), 1. & P. 
1463; 171K. R.1188, N.P. 

—— J—See, further, Banrruvrcy, Vol. V., p. 
999, Nas. 8155, 8156. 

Actions against sheriff by execution creditors. |-- 
See Bankruptcy, Vol. V., pp. $24, 825, Nos. 
6996~7008. 

Protection of bon& fide transactions.|—Ser, 
generally, BANKRUPTCY, Vol. V., pp. 907-027, Nos. 
7430-7583. 

('. Co-Owners. 

425. Action against co-owner.]—An action of 
trover does not lie by one tenant in common 
against another (per Cun.).--ANON. (1681), Shin. 
12; 90E. BR. 6. 

426. -]—One joint tenant, etc., cannot 
bring trover against his companion, but may 
against a stranger, & it is only pleadable in abate- 
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425 1. Aciton against co-owner.|— 
Dovurs# v. STRWART (1868), 28 U. C. R. 
92.—CAN., 


425 fi. ——.]—BritTaIn v. PARKER 
(1879), 12N.8.R.(3 R. & C.) 589.—CAN, 


425 iil. -}~One joint owner can- 
not maintain an action against his 
corownoe Ae conversion aie une joint 

——WHI v. CKELLAR 
{i8?3), 4 N. Z. Jur, 1.—N.Z. 

428 i.——— Whai acts of co-owner 

actionable—Sale.|\—-One of two joimt 


428 ii. ——— 





tenants of a chattel is not Hable in 
trover at the guit of his co-tenant for 
a gale of his chattel not in markct 
overt.—_McCNaABB v. HOWLAND (1862), 
11 O. P. 434.—CAN. 








in common of chattels may maintain 
trover against the other for a sale of 
the property, where such sale is plainly 
intended not for the objecta of the 
joint owners, such as to pay partnership 
debts, ete., but to deprive the other 
owner of ali interest in the property or 
proceeds. RATHWELL  v. 
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ment.—BRown v. JIEDGES (1708), 1 Salk. 200; 

91K. R. 257. 

Annotations :—Folld. Fox v. Hanbury (1776), 2 Cowp. 445. 
Refd. Addison v. Overend (1796), 6 Term Rep. 766; 
Wilkinson v. Haygarth (1846), 16 L. J. Q. B. 103. 


427. .|—FRaASER v. KERrsuaw, No. 430, post. 
428. ——— What acts of co-owner actionable— 
Sale.|—ANON. (1574), 2 Leon, 220; 74 I. R. 494. 











429. ——.]—-MAYHEW v. JIERRICK, 
No. 849, ante. 
430. ———.]—The case of Mayhew 








v. Herrick, No. 349, ante, .. . determined that 
one tenant in common could not maintain trover 
against the other, because it was not shown that 
his title had been displaced, or that he could not 
follow his interest in a moiety of the property 
into the hands of the purchaser. MAULE, J., says 
that the old doctrine about tenancy im common, 
meaning the doctrine that one tenant in common 
cannot maintain trover against another, is not to 
be pushed to its full extent. . . . ‘* But it does not 
follow that, where one tenant in common has dealt 
with the subject to an extent exceeding his autho- 
rity, as where he sells out & out to a number of 
purchasers who carry away the articles,’ the very 
thing which deft. in the present case attempts to 
let them do, ‘it would militate against the true 
understanding of the older authorities to hold that 
the party may treat that as a conversion ”’ (PAGE 
Woop, V.-C.).—FRASER v. KERSHAW (1856), 2 
K.A J. 496; 25 f. J. Ch. 445; 2 Jur. N.S. 880; 
1W. RR. 4815 69 E.R. 878. 

431. -— Destruction.}—Trover lies by 
one tenant in common or joint tenant against 
another, for destroying or actually converting the 
goods.— ANON. (1677), 1 Freem. K. B. 450; 89 
HK. OR. 337. 

432, — — —- —,|-—BARNARDISTON 0. 
CHAPMAN & Smrtu (1715), cited in 4 Kast at p. 
121; Bul. N. P.81b; 102 BK. R. 776. 

.{nnotations :-—Distd. Fennings v. Grenville (1808), fee 


241. Consd. Mayhew v. Ilermch (1849), 7 C. . 
Refd. Addison v. Overend (1796), 6 Term Rep. 766. 


433. .|}—One tenant in common 
of a chattel cannot maintain trover for it against 
his companion, unless the latter have so disposed of 
it as to render it impossible that pltf. should ever 
take & use it. he conversion of a chattel by a 
tenant in common to its general & profitable 
application, though it change the form of the sub- 
stance, 15 not such a destruction of the subject- 
matter as to prevent pltf. from taking & using it 
in its altered state; therefore it creates no right of 
action.- FENNINGS v. GRENVILLE (LORD) (1808), 
1 Taunt. 241; 127 I. R. 825. 

.innotations :-—Apld. Jacoba v. Seward (1872), L. Tt. 5 TW. T. 

464. Mentd. Hogarth v. Jackson (1827), 2 C. & P. 595. 


434. J|—Where one tenant in 
common does not destroy the thing in common, 
but merely takes it out of the possession of the 
other & carries it away, no action lies against him 
by the other tenant in common.—.JONES v, BROWN 
(1856), 25 I. J. Ex. 845; 271. T. O. S. 203; 4 


W. R. 680. 
Annotation :—Folld. Nyburg v. Handelaar (1892), 8 T. LG. 1. 
395. 


























1866), 26 U. C. R. 179.—CAN. 

43811, —— Destruction. }—Wi1a- 
GINS v. WHITE (1836), 2 N. B. KR. (Ber.) 
179.—CAN. 

431 ii. -}—An action 
for conversion of his interest in a 
chattel lies by one tenant in common 
against his co-tenantsa in common if 
the chattel owned in common is 
destroyed by them, or so dealt with by 
them as in effect, to put an end to his 
rights.— MCINTOSH v. PoRT HuRON 
PETRIFIED BrroK Co. (1900), 200. Ll. T. 
200; 27 A. R. 262.—CAN. 














.}—One tenant 
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Sect, 2.—Right to relief: Sub-sect.4, C., D. & E.] 


435, —_— —_—- ——-.]—-In order to enable one 
tenant in common to maintain trover against 
another, there must not merely be a carrying away 
of the property, but such a carrying away of it as 
will disable the party complaining from having the 
lawful use or benefit of the property, or there must 
be the destruction of it. A. & B. were, without 
the knowledge of (., tenants in common of lands, 
©. had held them under A. In Mar. 1867 C., 
received from BH. notice to quit at the end of six 
months. Ie did not quit, but afterwards made an 
agreement with A.’s agent for the renewal of the 
tenancy, continued the cultivation of the land, 
& paid the rent under the new lease. While C. 
was still in possession 33. demised the premises to 
1). as from Mar. 1868, for six months. In June, 
1868, ID. entered the land, cut the grass, put a lock 
on the gate, & carried away the grass, & stacked it 
as hay :—Held: assuming C. & TD. to be tenants 
in common, these circumstances did not amount 
to an ouster, so as to enable C. to maintain trespass 
against his co-tenant in common, J)., nor to a 
destruction of the common property so as to enable 
©. to maintain trover for the grass.— JACOBS v. 
SEWARD (1872), I. Rk. 5 H. 1.464; 41 1. 5.C. P. 
221; 271]..7.185; 36J. P. 771, T. bL. 

Annotation :—Refd. Birkin v. Smith, [1909] 2 K. B. 112. 

436. Complete deprivation of plaintiff’s 
control.|-—ANON. (1677), No. 431, ante. 

437. -|-—FENNINGS v. GREN- 
VILLE (LORD), No. 483, ante. 

438. - - - .J—MAYHEW v. HERRICK, 
nares ante, 























—— —-—.] --JACOBS v. SEWARD, No. 


435, ante. 





: —-— Mere taking from plaintiff’s 
possession.|—-JONES v. Brown. No. 434, ante. 


1, ——- ——— —- -—.]—JAcoss v. SEWARD, No. 
435, ante. 
442. -- - & third party.|—A member of an 


amicable society entrusted with a box containing 
the fund, & bound by bond to keep it safely, 
cannot maintain trover against another member 
& athird person, who take it from him.—]TOLLIDAY 

CAMSELL & Wuiitre (1787), 1 Term Rep. 658 ; 
99 BH. R. 1305. 

443, -—-- Representatives of co-owner.|— 
After an act of bkpcy. committed by one partner 
the other delivers goods of their joint property 
{o creditor for a joint debt & dies, & afterwards a 
commission issues against the surviving partner :— 
Held: creditor by virtue of such delivery by the 
solvent partner became tenant in common of the 
goods with the assignees of bkpt. by relation from 
the act. of bkpcy. which was in the lifetime of the 
solvent partner; & the assignees cannot maintain 
trover against such creditor.—SMITH v. ORIELLI, 
(1801), 1 Hast, 868; 102 Ik. R. 142. 

Annotations :—-Consd. Harvey v. Crickett (1816), 5 M. & 8S. 


336. Refd. Buckley +. Barber (1851), 6 Kxch. 164; 
Morgan v. Marquis (1853), 9 Ixch. 145. 


: .|—After an act of bkpcy. com- 
mitted by one of two partners joint effects are sent 
away, which come to deft.’s hands; then the 
solvent partner dices, leaving deft. his exor.; & 
afterwards a commission of bkpt. is taken out 
against the surviving partner; & his estate as- 
signed to pltfs.:—Held: they are tenants in 
common with the solvent partner, & after his 














, 436i. Complete depriva- 
tion of plaintiff’s control.}—One tenant 
in common cannot maintain trespass 
or trover against his co-tenant for 
merely reaping & harvesting the crop ; 
but he may, if his co-tenant has con- 
sumed the crop, or dealt with it so 








that he cannot retake it or pursue his 
remedjes against the persons who have 
ossesrion of it.—BRADY v. ARNOLD 
1868), 19 C. P. 42.—CAN. 


ie Sawing logs & mizing 
with others.}—Sawing up logs, of which 


TROVER AND DETINUE. 


decease with his representatives by relation of law 
from the act of bkpcy.; & cannot maintain trover 
against deft. claiming under such solvent partner. 
re v. STOKES (1801), 1 East, 363; 102 KB. R. 
Annotation :—Refd. Morgan v. Marquis (1853), 9 Exch. 145. 

445. .}—The assignee of bkpt. partner 
is a tenant in common of the partnership goods 
with the solvent partner, & therefore cannot 
maintain an action of trover, for their conversion, 
against an auctioneer for selling such goods by 
direction of the solvent partner.—LEWIs v. WHITE 
(1863), 2 New Rep. 81; 8 L. T. 320. 

446. Action against third party—By all co- 
owners—Effect of death of one before judgment. |— 











SPRING & v. BARRETT (1614), 2 Bulst. 262 ; 
80 BK. R. 1108. 
447, ———- By two out of three co-owners. |— 


NELTHORPE & FARRINGTON V. DORRINGTON (1674), 

2 Lev. 113; 83K. R. 475. 

Annotations :—Consd. Addison ». Ovorend (1796), 6 Term 
Rep. 766. Refd. Brown v. Hedges (1708), 1 Salk. 290 ; 
Scott v. Godwin (1797), 1 Bos. & P. 67; Sedgworth v. 
Overend (1797), 7 Term Rep. 279, Wyburd v, Tuck, 
(1799), 1 Bos. & P. 458; Jones v. Smith (1848), 1 Each. 
831. Mentd. R. v. Paulson, [1921] 1 A. C. 271. 

448, By one co-owner.| — Brown v. 
HeEpass, No. 426. ante. 

449, —~-——.]|—-The declaration stated that 
pltf. was possessed as of his own property of 
certain cattle, to wit, four horses, which deft.. 
converted & disposed of to his own use. Pleas, 
(a) that they were not the property of pltf; 
(b) that a judgment was recovered against F., & 
that deft., a sheriff’s officer, seized them under an 
exccution against F., the same being the goods & 
chattels of F., & liable to be seized & taken as 
aforesaid, & not being the property of pltf. To 
which pltf. replied, that they were the cattle & 
property of pltf. modo et forma. At the trial it 
was found by the jury that they were the property 
of pitf. & F. jointly :—Held: the issue raised by 
deft. was, whether the cattle were the sole property 
of F., & the jury having found that they were the 
joint property of plif. & F., pltf. was entitled to 
recover.—FARRAR v. Brswick (1836), 1 M. & W. 
682; 2 Gale, 153; Tyr. & Gr. 1053; 5 L. J. Ex. 
225; 150 E. R. 608. 

Annotations :—Refd. Wiggins v. Thomas (1816), 8 Q. B. 908 ; 
Mayhew v. Herrick (1849), 7 C. B. 229. 

450. Co-owners making joint orders 
for disposition of goods.| —In an action of trover, 
where the question was, whether goods were thie 
property of pltf. alone, or jointly with S. :—eld : 
whether S. were admissible as a witness to prove 
this fact or not, yet, as pltf. & S. had made joint 
orders for the disposition of the goods, pltf. alone 
could not recover.—NATHAN v. BUCKLAND (1818), 
2 Moore, C. P. 153. 

Annotation :—Mentd. Doe d. Teynham v. Tyler (1830), 
6 Bing. 561. 

451. -—_— Against transferee of other co- 
owner.|——Pltf., who was owner of a personal 
chattel, parted with a half share of it to another 
person on an agreement that pltf. was to have 
possession of the chattel until it should be sold. 
Pitf. entrusted the chattel to his co-owner for the 
purpose of its being taken to an auctioneer for sale. 
The co-owner lodged the chattel with deft. as 
security for a debt due from him to deft. In an 
action by pltf.to recover the chattel from deft. :— 

















deft. is a tenant in common, & mix- 

the deals with others so that 
they cannot be distinguished, is evi- 
dence of conversion by one tenant in 
common against the other.—MoKay 
Ri ceean (1861), 10 N. B. R. (5 AU.) 


Part JIJ.—ENFORCEMENT OF LIABILITY. 


Held: under the agreement, pltf. had a special 
property in the entire chattel which entitled him 
to the possession of it & to recover it from deft.— 
NYBERG 1. ILANDELAAR, [1892] 2 Q. B. 202; 56 
J. P. 604 ; sub nom. Nypura v. HANDELAAR, 61 
L. J. Q. B. 709; 67 LL. T. 83613; 40 W. BR. 545; 
8 T. L. R. 549; 36 Sol. Jo. 485, UO. A. 

452. Co-ownersmakin,, ss, 
-——Two persons, jointly interested in a chattel, 
having made a joint demand of it, may, notwith- 
standing, maintain separate accounts of trover in 
respect of it against a person who unjustly detains 
it. —BLEADEN v, HANCOCK (1829), 4 C. & P. 152; 
Mood. & M. 465; 172 K. R. 648, N. P. 

Annotation :—Mentd. Steadman v. Hockley (1846), 15 

M. & W. 553. 

453. By assignees in bankruptcy of both co- 
owners-—Partners.|—-If one of two partners become 
bkpt., the solvent partner may, if for a valuable 
consideration & without fraud, dispose of the 
partnership effects ; & if he afterwards fail, the 
assignees, under a joint commission against both, 
cannot maintain trover against the bond fide 
vendee of such partnership effects.—Fox v. Han- 
BURY (1776), 2 Cowp. 445; 98 E. R. 1179. 


Annotations :—Apld, Salomons v. Nissen (1788), 2 Term Rep. 
674. Distd. Meyer ». Sharpe (1813), 5 Taunt. 743 Fraser 
2. Kershaw (1856), 2 K. & J. 496. Refd. Taylor v. Fields 
(1799), 4 Ves. 396: Dutton v. Morrison (1810), 17 Ves. 
193; Harvey v. Crickett (1816), 5 M. & &. 336; Brick- 
wood v, Miller (1817), 3 Mer. 279; Re Houghton & Watts, 
kr 7. Robinson (1833), 3 Deac. & Ch. 376; Morgan vt. 
Marquis (1853), 9 Kxch. 145. Mentd. Crawshay v. Collins 
ee 14 Ves. 218; Dickson ». Cass (1830), 1 B. & Ad. 











454, ——— By assignees in bankruptcy of one 
co-owner.|-—One of two tenants in common of 
certain goods committed an act of bkpcy., after 
which defts. by direction of the other tenant in 
common, sold the goods :—Heild: the assignees of 
bkpt. could not recover from defts. the proceeds 
of the sale in an action for money had & received, 
nor maintain detinue.——MORGAN +. MARQUIS 
(1853), 9 Exch. 145; 20. L. R. 2763 23.1. J. Ex. 
213; 22L.T.0.8. 91; 156 KE. R. 62. 

Annotation :—Apld. Lewis v. White (1863), 2 New Rep. 81, 


D. Goods Distrained. 
oe generally, Distress, Vol. XVIII., pp. 254 
ef seq. 

455. Right of purchaser under irregular dis- 
tress.|—A party who purchases goods under a 
distress ‘irregularly conducted has a sufficient title 
to maintain trover.—LYON v. WELDON (1824), 
2 Bing. 334 ; 9 Moore, C. P. 629; 3.7.0.8.C. P. 
27; 130 FE. R. 334. 

Annotations :—Refd, Fawcctt v. Fearne (1841), 6 Q. B. 20; 


Load v. Green (1846), 15 M. & W. 216; King v. Kngland 
(1864), 4B. &S. 782. Mentd. The Ruby (1900), 83 L. T. 


456. Right of assignee of bankrupt tenant— 
Against landlord having wrongful possession.]-—— 
Where a landlord is in lawful possession under a 
distress at the commencement of the tenant’s 
bkpcy., & the possession subsequently becomes 
tortious, the trustee in bkpcy. of the tenant may 
recover damages for the conversion; but in 
arriving at the true measure the landlord must be 
allowed what the trustee, if he had asserted his 
litle at the commencement of the bkpcy., would 
have had to pay to obtain possession.—Cox v. 
LIDDELL (1895), 2 Mans. 212. 

Measure of damages.]—See Sect. 3, sub-sect. 1, 
C. (h) ii., post. 


PART III, SECT. 2, SUB-SECT. 4.—D. 


ress on goods not covered by 


m. Dist n. General 
chattel mort age—Adoption—Receipt of 


proceeds, TEVENS v. PENNOCK W& 
ARMSTRONG (1870), 30 U. C. R. 51.— ANDERSON 2. 
CAN. U. C. R. 372.—-CAN 


PART III. SECT. 2, SUB-SECT. 4.—E. 
rule — Action lies.) — 
Trover as well as detinue may be main- 
tained for leases or other title deeds.— 
HAMILTON (1848), 4 
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E. Documents of Title and Title Deeds. 


Compare Part I., Sect. 3, sub-sect. 3, ante. 

457. Delivery order—Right of transferee—To sue 
wharfinger—Order given to previous transferee for 
same goods.])—Where A., being indebted to B., 
gave him for security a delivery order for goods 
in the hands of a wharfinger, which the whartinger 
accepted, & afterwards A., being indebted to C., 
gave him another delivery order for the same goods, 
which was taken to the wharfinger, who said that 
he could not transfer the goods, as he held them 
for B., but that if C. could get B.’s order he would 
transfer them, & promised that he would not give 
up the goods without first letting C. know; & 
afterwards 3., his debt remaining unsatisfied, gave 
a delivery order for the same guvods to A., who 
gave notice of it to the wharfinger :—Held: (C. 
had no property upon which trover could be 
maintained against the wharfinger. —MELLING 
v. KELSHAW (1830), ] Cr. & J. 1843; 1 Tyr. 109; 
97.J3.0.8. Ex. 45; 148 BF. R. 1385. 

458. —.|—A., a manufacturer at 
S., gives goods to the carricr there to have delivered 
at defts.’ wharf, London, & receives the usual 
receipt. He then hands over to pltfs., in considera- 
tion of an advance of moncy, the carrier’s receipt, 
invoice, & an order upon defts. to deliver the goods 
in question upon their arrival :—/leld: upon 
disobeying such order, etc., previously lodged 
with & acknowledged by them, defts. were liable 
in trover; though pltfs. were never in actual 
possession of the goods & the measure of damages 
was the value of the goods, not the sum actually 
advanced.—I{o.t, v. GRIFFIN (1833), 10 Bing. 246 ; 
3 Moo. & S. 7382: 3 1. J.C. P. 17; 131 HK. RR. 
898. 

Annotation :—Refd. Swan v. North British Australasian Co. 

(1862), 7 HL & N. 603. 

459, —_— --——— To sue vendor Goods deposited 
in name of vendor’s vendor.|—I)cft. having pur- 
chased of one T., timber which was warehoused 
in T.’s name in the West India Docks, contracted 
to sell it to P. & Son, received from them a bill at 
seven months’ date for the price, & gave them a 
delivery order. The dock co. declined to act upon 
this order, but required the order of T. P. & Son, 
afterwards, & before T.’s order was obtained, 
became bkpt., the bill remaining unpaid. Deft. 
afterwards obtained the timber from the docks :—~ 
Held: the assignees of P. & Son were not entitled 
to maintain trover for the timber, & deft. was 
not estopped by the order given by him from 
intercepting the delivery. —LACKINGTON v. ATHER- 
TON (1844), 7 Man. & G. 360; 8 Scott, N. R. 38; 
13L. J.C. P. 140; 3L. T. 0.8.57; 8 Jur. 407 ; 
135 E.R. 151. 

Bill of lading—~-Rights on_ transfer.] — See, 
generally, SuivrPInae, Vol. XLI., pp. 207, 308, Nos. 
2411-2441. 

——~ Right of pledgee.}]—-See SuiprIna, Vol. 
XLI., p. 388, No. 2327. 

Title deeds of land.]—-See, generally, SALE OF 
LAND, Vol. XL., pp. 299 et seq. 

—-- Follow the land.|—Sce REAL PROPERTY, 
Vol. XXXVIITI., p. 709, Nos. 532-537. 

Right of vendor’s solicitor to retain under 
lien.]|—See Soricitors, Vol. XLII., p. 267, Nos. 
3014, 3015. 

Measure of damages.|—Sce Sect. 3, sub-sect. 1, 

C. (h) viii., post. 











o. Deeds not sory detained.) — 
MURRAY v. HARRIS (1880), 1 N.S. W. 
L. R. 270.—AUS. 

p. Title in plaintiff’s name—Defen- 
dant claiming ownership.}—-HAWKS ¥. 
Hawxa, (1920) 3 W. W. R 774.—CAN. 
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Sect, 2.— Right to relief: Sub-sect. 4, F., G., H., T., 
Toy Key dng My Novy On Pry Q. & BR] 
F. Goods Taken in Execution. 
Fb generally, EXECUTION, Vol. XXI., pp. 407 
et seq. 

Property in goods seized, generally.| — See 
EXECUTION, Vol. XXI., pp. 507, 508, Nos. 817- 
835; SuEeRirrs & Barirrs, Vol, XLI., pp. 120- 
122, Nos. 759-778. 

Action against sheriff by execution creditors. |— 
See BANKRupTcy, Vol. V., pp. 824, 825, Nos. 
6996-7008. 


G. Executors and Administrators. 


460. Conversion by co-executor—Right of sur- 
viving executor—To sue transferee.|—If one of 
two exors. deliver a bond due to testator to a 
stranger, in satisfaction of his own debt & dies, 
an action of detinue will not lie by the surviving 
exor, to recover it: back.—KEtLsack v. NICHOLSON 
(1596), Cro. Eliz. 496; 78 E.R. 746. 

461. Conversion by executor de son tort With 
notice of subsequent will—-Right of executor under 
Jater will.|] —WooLLiEy v,. CLARK, No. 120, ante. 

462. Right of purchaser from executor de son 
tort.] — HOUNSLOW v. FouNTAIN, No. 875, ante. 

Right of administrator before grant.| — See 
ExXEcuTors & ADMINISTRATORS, Vo). XXIII, pp. 
66, 67, 69, Nos. 501, 502, 527 -5381. 

Right of executor.|—-Sec Executors, Vol. 
XXITJI., p. 206, Nos. 3610-8612. 

Liability of representative—Tort of deceased. | 
eee Vol. XXIV., p. 647, Nos. 6734 - 





HH. Goods Found or Goods Stolen. 
Goods found.]|— See, generally, BAILMENT, Vol. 
III., pp. 64-67, Nos. 75-95. 
Goods stolen.|—See Sub-sect. 1, D. (b), ante. 


I. Gifts. 

463. Right of donor—Gift by father to son.| 
A father gave his son a watch, some printed books, 
& several articles of wearing apparel :—Held: 
though the son was under age, viz. about sixteen 
years old, the father could not maintain trover 
against a person who detained the property, 
because the right of possession was not in him, 
but in his son.—IIUNTER v. WESTBROOK (1827), 
2C.&P. 678; 172 E.R. 263, N. P. 

464. Right of donee—Having sufficient posses- 
sion.|-—-BOURNE v. FosBRooxkE, No. 520, post. 

Property in gifts generally.|—Sce Girrs, Vol. 
XXV., pp. 498 eft seq. 


J. Husband and Wife. 
Action against husband—Detinue of separate 
estate.|\—See HusBAND & WIFr, Vol. XXVIT., 
p. 259, Nos. 2285-2287. 


K. Landlord and Tenant. 
465. Right of landlord to sue—Goods distrained 
by landlord.|—Monkrux v. GorettAm (1741), cited 
2 Selwyn’s N. P., lith ed. p. 1362. 


Annotations :—Expld. Symons v. Hearson & Fisher (1823), 
Litas 369. Refd. Gubbins v. Roger (1850), 16 L. T. 








PART III. SECT. 2, SUB-SECT. 4.-—G. ee fittings, & leave them there whon 

he loase expired, ie executory only, & 
vests no property in the gas fittings in 
the landlord, unless they are left by the 
tenant in the shop. If they are re- 
moved by the tenant before he leaves 
the landlord cannot maintain trover for 


me Conversion —Unauthorised sale by 
ow of intestate—Right of adminis- 
tratrix to sue purchaser.J—MAHER v. 
HUBLEY (1884), 17 N.S. R. (5 R.& G.) 
295.—CAN. 
PART III. SECT. 2, SUB-SECT, 4.—K. | $207 —{DUSN 
r. Right of landlord to sue.J}—An 
agreement by a tenant of a shop, that 


if the landlord would mako certain 
improvoments, the tenant would put tn 


7N. B.Q. (2 All.) 218.—CAN. 


lying in heaps in a barn yard is a C. 
chattel which may be taken away by 
the outgoing tenant, even after his 


TROVER AND DETINUE. 





466. ——--,]—Pltfs., brewers, were the 
lessors of a public-house to D. under an agreement 
which gave them all the rights & remedies of land- 
lords for rent against tho effects of the tenant for 
the recovery of any book debts for liquors sold by 
them to him. There being moneys due in respect 
of such debts, pltfs. sent in their bailiff. with a 
written authority to distrain for the amount, who 
showed his authority to deft., an auctioneer then 
on the premises, took an inventory & made a 
valuation. The tenant D. & deft. thereupon pro- 
ceeded to sell the goods in disregard of such dis- 
tress, deft. putting up & knocking down the goods 
by auction, the tenant handing them to the pur- 
chascrs :—-Held: though pltfs. had not such 
possession as to enable them to sue for conversion, 
they could maintain an action for a rescue against 
deft., for knowingly assisting in transferring the 
dominion & property in the goods seized to the 


respective purchasers.—IREDALE v. KENDALL 
(1878), 40 L. T. 362. 
467. ——— For recovery of lease—On expiration 


of term.]—-Trover lies not at the suit of the lessor 
against the lessee to obtain possession of the 
indenture of lease, upon the expiration of the term 
by forfeiture or otherwise.—JIALL v. BALL (1811), 
3 Man. & G. 242; 3 Scott, N. R. 577; 10 L. J. 
©. P. 285; 1338 KE. R. 3133. 

Annotations: Retd. Klworthy v. Sandford (1864), 3 HW. & C. 


330: Knight ». Williams, [1901] 1 Ch. 256, Moentd. i. v. 
Hinckley Overseers (1863), 3 B. & S. 885, 


468. Removal of fixtures--By assignees of 
bankrupt tenant.|-—Where the term, pursuant to a 
proviso in the lease, was forfeited by the bkpcy. of 
the lessee, & the lessor entered upon the assignees, 
in order to enforce the forfeiture, & three weeks 
afterwards the assignees of the lessee, still con- 
tinuing in possession, removed & sold a fixture put 
up by the lessee for the purposes of trade ; & the 
jury found that it was not removed within a reason- 
able time after the entry of the lessor :—JIeld : 
they had no right so to remove it, & the lessor 
might recover it in trover. Semble: such would. 
have been the case even without such finding of 
the jury.—WeEEToN v. Woopcock (1810), 7 M. «& 
W.14; 101. J. Mx. 183; 151 1. R. 659. 
Annotations :—Apld. Roffey v, Henderson (1851), 17 Q. B. 

574. Consd. Leader v. Homewood (1858), 5 ©. B. N.S. 

546; Re Roberts, Ex p. Brook (1878), 10 Ch. D. 100; 

Barfl v. Probyn (1895), 64 L. J. Q. B. 557. Refd. Pugh 

». Arton (1869), 20 1. T. 865; Re Glasdir Copper Works, 

English Electro Metallurgical Co. v. Glasdir Copper 

Works, [1904] | Ch. 819 ; Leschallas v. Woolf, [1908] 1 Ch. 

611; Slough Picture Hall Co. v. Wade, Wilson v. Nevile, 

Reid (1916), 32 T. L. &. 542, 

—-~— ——~.]—See, also, LANDLORD & TENANT, 
Vol. XXXT., p. 211, Nos. 8502, 35038. 

Right of tenant to sue-—Removal of fixtures.|— 
See LANDLORD & TENANT, Vol. XXXI., p. 212, 
Nos. 3510-3519. 

Crops.'—-See AQGRICULTURF, Vol. II., p. 37, 
Nos. 208, 209. 





L. Letters. 


Property in letters.|—See, generally, CoPYRIGHT, 
Vol. XITI., p. 200, Nos. 355-360. 

Measure of damages.]——See Sect. 3, sub-sect. 1, 
C. (h) v., post. 


tenancy has expired, & trover will He 
for it, if held or taken away by the 
landlord.— FOSHAY v. BARNES (1869), 
12 N. B. R. (1 Han.) 450.—CAN. 


a. ——.}-LEwis v. GODSON (1888), 
15 O. R. 252.— CAN. 





b. ——.] — SmmMons v. MULHALL 
Saker NST), (1913), 24 , W. RR. 786; 40. W.N. 
t. Right of tenant to sue.}—Manure | 1424; 11 D. L. R. 781.—OAN 
.}) — CLOONEY v. WATSON 
has ON I. c. L. R. 129; 4 72, Jur. 


Part III.—ENFORCEMENT OF LIABILITY. 


M. Goods Subject to Lien. 

469. Right of solicitor to sue—Whether con- 
tinuance of lien necessary—Delivery to arbitrator 
—-No express reservation of lien.|—Whcre an 
attorney, having a lien on papers, delivers them to 
an arbitrator to examine for the purposes of the 
arbn., he may maintain trover in case the 
arbitrator refuse to redeliver them, although, at 
the time of giving them up, he has not expressly 
reserved his lien.—WHALLEY v. TALLEY (1829), 8 
L. J. 0. S. K. B. 6. 

470. —— |—If the agent [a solr.] has 
parted with the possession of the papers by his 
own act, though by mistake, his lien is at an end ; 
but if the papers did not get lawfully out of his 
possession, his lien continues, & he may maintain 
trover for them.—Dicas v. STocKLEY (1836), 7 
(. & P. 687; 173 H.R, 258. 

Property in goods subject to lien, generally.|— 
See LIEN, Vol. XX XII., pp. 222-224, Nos. 70-85. 

Execution on goods subject to lien.| — See 
EXECUTION, Vol. XXI., pp. 502, 503, Nos. 768-776. 





N. Master and Servant, 

471. Servant—Gift of suit of clothes after year’s 
service—Dismissal before end of year---Action to 
recover suit.|—A servant being engaged for a year 
at thirty guineas & a suit of clothes, was provided 
with a livery suit on his entering the service. He 
was wrongfully turned away within the year :— 
Held: he could not maintain trover for the clothes, 
that not being the proper form of action. 

This action is founded in property. If pltf. was 
dismissed without reasonable cause, whercby he 
was prevented from becoming entitled to this suit 
of clothes, he has his action for that, but he cannot 
maintain an action of trover, because he has no 
property in the clothes till he has served a year 
(LORD TENTERDEN, C.J.).—-CROCKER v. MOLYNEUX 
(1828), 3 C. & P. 470; 172 BE. R. 506. 

Right to sue third persons—Loss of master’s 
property.|—Sce MASTER & SERVANT, Vol. XX XIV., 
p. 198, Nos. 1577, 1578. 

Liability in trover to third persons.] —Sece 
Master & SERVANT, Vol. XXXTV., pp. 186 187, 
Nos. 1532-1536. 

Master—Right to sue third persons—-Loss of 
master’s property.|— See MASTER & SERVANT, Vol. 
XXXIV, p. 183, Nos. 1491-1496. 

Right to apprentice’s earnings.]— See, 
generally, MASTER & SERVANT, Vol. XXXIV., 
pp. 518, 519, Nos. 4356-4364. 


O. Mineral Rights. 
Right to sue for wrongful taking of minerals.|— 
See MINES & MINERALS, Vol. XXXIV., pp. 652, 
653, Nos. 499-504. 


P. Mized Goods. 


See, generally, BAILMENT, Vol. III., pp. 70-72, 
Nos. 120-182, 











Q. Mortgage. 

472. Loss of inventory of goods mortgaged— 
Action against finder.|—Goods were mortgaged to 
a feme sole by deed, with a proviso that if interest 
& principal should be paid at stated times, the 
deed should be void. The goods were described 
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in an inventory annexed to the deed. The mtgee. 
married, & she & her husband declared in trover for 
the inventory, alleging, after recital of the deed, 
that they had not, nor had cither of them, received 
possession of the goods; that they were lawfully 

ossessed of the indenture & inventory; & that, 

eing so possessed, they lost the inventory, which 
deft. found, & converted, to their damage. The 
declaration did not allege any default of the pay- 
ments mentioned in the proviso :—-Held: the wife 
might properly be joined as a pltf.—AYIING »v, 
WHICHER (1837), 6 Ad. & El. 259; 1 Nev. & 
P. K. B. 416; Will. Woll. & Dav. 154; 6 L. J. 
K. B. 184; 112 BE. R. 993; sub nom. AYLING v. 
JONES, | Jur. 54. 

Goods wrongfully seized for tolls.] 
GAGE, Vol. XXXV., p. 394, No. 1364. 

Goods sold by order of mortgagor—-Action against 
auctioneer.!-—Scee Monrraacr, Vol. XXXV., p. 304, 
No. 1366. 

473. Action against trustee of bankrupt principal 
debtor— Seizure of goods assigned to surety.|—A., 
bv indenture, reciting that B. had mortgaged to (. 
certain premises to secure a sum of £400 advanced 
by C. to A. & that A. had agreed with B. to execute 
an effectual indemnity against the payment of the 
said sum & interest, did grant, bargain, sell, & 
assign to B. a certain messuage, & also, secondly, 
certain household furniture, goods, & chattels 
specified therein, to have, hold, receive, & take the 
said furniture & other effects, unto the said 23. 
for her own use, subject to the trusts & provisions, & 
with the powers thereinafter contained ; the trusts 
were, that the effects should be a _ protection, 
defence, & indemnity to B. against the payment of 
the £400; & that for that purpose, in case the said 
RB. should at any time be called upon to pay that 
sum, or anv part thereof, etc., then it should be 
lawful for 13. immediately to enter & take posses- 
sion & sell the eflects. Before B. had been called 
upon to pay any part of the £400 A. became bkpt., 
& his assignees took possession of the goods & 
sold them :—Held: A. was entitled to recover 
their value in an action of trover.—LETTs v. 
WHITMORE (1852), 18 1. T. O. S. 254. 

Goods removed by trustee.|—Sce Morrt- 


See Monrt- 





| Gaan, Vol. XXXV., pp. 304, 307, 394, Nos. 588, 


549, 1365. 


R. Negotiable Instruments. 
Compare Part II., Sect. 1, sub-sect. 2, W., ante. 
474. Maker of promissory note—-One of several 
makers.|—Trover lies at the suit of one of the 
makers of a promissory note, especially if the other 
maker signed as surety.—ANON. (1819), 1 Chit. 
501 


475. Maker paying on forged indorsement.| 
—Defts. made & delivered to pltf{s. a promissory 
note in payment for goods. Before the note 
became due, & before pltfs. had indorsed it, it 
was stolen by a clerk of pltfs.’ who forged their 
indorsement thereon, & presented the note with 
such forged indorsement at defts.’ bankers, who 
paid the amount, & in the usual course handed the 
note over to defts. Pltfs. did not discover the 
felony till six weeks after the note had arrived at 
maturity & been paid. Upon a special case stating 
these facts, & containing no allegation of negligence 





DENHOLM V. COMMERCIAL BANK (1845), 
1 —CAN. 


PART Ill, SECT .2, SUB-SECT. 4.—M. Tender—Demand.\—MOoRTON v. STONE 

: ae for repaira — gba geil of (1870), 30 U. C. R. 158.—CAN. U.C. RR. 369. 
BOUCHE ARINED Right of mortgagee to bring ac- 
v. BOULTON (Saak.) (1914), 27 W. L. R. PART HI. SECT. 2, SUB-SECT. 4.—Q. c.f we 

618; 7 Sask. L. R. 97.—OAN. ft. Tenant of mortgagor attorning to ony ee reat TMT REYNOLDS 


PART III. SECT, 2, SUB-SECT. 4.—N. from ane 


e. Goods sold without authority — 


emoval o 
tings on termination of tenancy.j|— 


mi yearly tenancy 


1), 14 N. 8&8. : 
shop fil- va & G.) 459; 2 CO. iL. T. 261.—— 
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Sect. 2.—Right to relief: Sub-sect.4, R., S. & 7. 
(a) & (6).) 


on the part of pltfs.: —Zeld: pltfs. were entitled 
to recover the value of the note from defts., in an 
action of trover.— JOHNSON v. WINDLE (1836), 3 
Bing. N. (, 225; 2 Hodg. 202; 3 Scott, 608; 86 
I. J.C. P26: 182 E.R. 396. 
Annotation :—-Mentd. Orr & Barber v. Union Bank of 
Scotland (1852), 20 1. I. O. 8, 16. 
Forged indorsement on bill of exchange generally.]| 
——See BILLS OF EXCHANGE, Vol. VI., pp. 103 et seq. 
476. Exchange of bills—Right to sue for bills 
exchanged.|—-A person having three bills of 
exchange, apphed to a country banker, with whom 
he had had no previous dealings, to give for them 
a bill on London of the same amount, & the bill 
given by the banker was afterwards dishonoured : 
Held: this was a complcte exchange of securities, 
& trover would not he for the three bills of 
exchange.—HORNBLOWER v. Proup (1819), 2 
3. & Ald. 327; 106 E.R. 386. 


Annotations :— Refd, Cumming 1. Baily (1830), 6 Bing. 363. 
Mentd. ee Middleton, Kz p. Middleton (1864), 33 L. J. Bey. 





477. Acceptor—Right to sue indorsees—Who 
receive in bad faith.|— The acceptor of a bill of 
exchange is entitled to maimtaim trover for 1t 
against indorsees, who received it from the drawer, 
with the full knowledge that as between him & the 
acceptor, there was no value received 3 & that he 
had no authority to part with it; provided it 
appear that the acceptor supplied the stamp & 
paper, or that he is liable to be charged with it, 
in account between him & the drawer.—EVANS v. 
KYMER (1830), 1 B. & Ad. 528; 9L. J.O.S. K. 3B. 
92; 109 BK. R. 883. 

478. Delivery to stranger after acceptance— 
Right of owner to sue—Action against person 
wrongfully delivering out bill.|—(1) It is the 
regular & usual course of business in commercial 
transactions to deliver out a bill of exchange, left 
for acceptance, to any person who mentions 
{he amount, & describes any private mark or 
number upon it ; & if the clerk of the party leaving 
if by his conduct enables a stranger to discover 
the mark or number, in consequence of which the 
bill is delivered out to him, the party leaving it 
cannot maintain trover for the bill against the 
party who so delivered it out. 

(2) The questions ... will be, (a) whether 
there was any negligence on the part of pltfs. in 
their conduct with respect to the bill; (b) whether 
there was negligence on the part of deft. Tf... 
there was negligence on the part of pltfs., then they 
will not be entitled to recover; but, if the 
negligence was on the pat of deft., then pltfs. 
will be entitled to the verdict (LavriipaALe, J.).— 
MORRISON v, BUCHANAN (1833), 6C. & P. 18; 172 
HK. R. 1127, N. P. 

Annotation :—As to (2) Distd. Johnson v. Windle (1836), 3 

Scott, 608. 

479. Person to whose order bill payable—Bill not 
accepted.|—L. & co., a London firm, agreed with 
(. & co., also a London firm, to make advances on 
a cargo per S., consigned to M. & co., at Moulmein ; 
on the terms that J.. & co. should have a lien on 
the cargo & its proceeds; & that M. & co. should 
remit the proceeds as soon as realised through 1. 
& co. L. & co. accordingly advanced to C. & co. 
£6,000. M. & co. were informed of the arrange- 
ment & agreed to it. Afterwards L. co. 
requested C. & co. to pay off their advances. 
C. & co. informed M. & co. of this, & requested 
them to draw on them in favour of L. & co. 
in anticipation. L. & co. were not aware of 
this application. M. & co. wrote to C. & co. 


| tected in this matter.’’ 


TROVER AND DETINUE. 


expressing dislike to the style of draft, but assenting 
to do as requested, & adding, in a letter of the same 
date, ‘‘ we trust you will take care we are pro- 
Inclosed was a letter, 
addressed to I.. & co. unsealed, advising them of a 
draft. The draft was on C. & co. payable six 
months after sight to L. & co. C. & co. accepted 
the draft, handed it & the letter to I. & co., & 
afterwards duly honoured the draft. Afterwards 
a similar draft was sent in a similar letter, stating 
the draft to be ‘‘ in anticipation of the arrival of 
the S. addressed to lL. & co., but open, & in a letter 
to C. & co. When it arrived, ©. & co. were in 
such circumstances as to be aware that they could 
not honour it. hey therefore suppressed both 
letter & draft ; M. & co. approved of their conduct. 
Subsequently C. & co. been bkpts.; & the 
unaccepted draft came into the hands of his 
assignecs. J. & co., whose advances had not been 
paid off, demanded the draft from them, &, on 
its being refused, brought trover. On a spccial 
case stating the above facts:—AHeld: J. & co. 
had no property in the draft. which had not been 
drawn undcr the agreement to which they were a 
party, but under a separate arrangement between 
(. & co. & M. & co.; &, under the arrangement 
between (. & co. & M. & co., the former would 
have done wrong if they had handed over the 
draft to lL. & co. when aware that they could not 
protect it. 

We are of opinion that the property in the bills 
of exchange, for the conversion of which this 
action is brought, never vested in pltf. Both 
bills were payable to his order; but no act was 
ever done by M. & co., the drawers, or under their 
authonty, to give him any title to them which 
will support this action. ... 

The circumstance, that the bills were remitted 
to C. in an unsealed envelope addressed to pltf., 
entirely accords with the notion that the bills 
were not to be handed over to pltf. till C. had 
accepted them, & that C. was not to accept them 
unless he was in a situation to honour them when 
they became due.... We are therefore of 
opinion that... pltf. acquired no property or 
interest in them by their accidentally coming 
into his possession (LORD CAMPBELL, C.J.).—DE 
LIZARDI v. PENNELI, (1856), 6 E. & B. 742; 25 
L. J. Q. B. 387; 119 KE. BR. 10415 sub nom. 
LIZARDI v. PENNELL, 2 Jur. N. S. 1227. 

Loser of bill.|—See Birus oF EXCHANGE, Vol. 
VI., pp. 422, 423, Nos. 2746-2748, 2750. 

Measure of damages.|—Sce Sect. 3, sub-sect. 1, C. 
(h) vi., post, 





S. Parish Books. 


480. Right of vestry clerk—Books annexed to his 
office.|—Mandamus to the churchwardens_ to 
deliver a vestry book to the vestry clerk refused. 

If the muniments belonged to him as annexed 
to his office, he may bring an action of detainer 
or trover (LORD ELLENBOROUGH, (.J.).—ANON. 
(1816), 2 Chit. 255. 


481. Right of churchwardens—Books of account 
kept by surveyor of highways.|—The overscers & 
churchwardens of a parish have not such a special 
property in the books of account kept by the sur- 
veyor of highways under 13 Geo. 3, c. 78, s. 48, & 
the Vestries Act, 1818 (c. 69), 5. 6, as to enable 
them to maintain trover against a surveyor who 
has gone out of office, but who refuses to deliver 
up the books. They must proceed against him 
under the provisions of these statutes.—-ADDISON 
v. RouND (1886), 4 Ad. & El. 799; 7C. & P. 285 ; 
6 Nev. & M. K. B. 422; 3 Nev. & M. M. C. 629 





Part II.—ENForcEMENT oF LIABILITY. 


5 L. J. K. B. 152; 111 EF. R. 984; 
JIARRISON v. ROUND, 2 Har. & W. 18. 
Annotations :—Consd. R. v. Reynolds res); 3 J. P. 752. 

Refd. Moss v. Thorniley (1856), 27 L. T. O. S. 101. 

482. Churchwardens de facto—Right to sue 
predecessors.|—Parish books of the chapelry 
district were purchased out of rates levied over 
the whole chapelry district, & passed from time to 
time from the churchwardens to their successors. 
After the purchase the district was contracted 
under the Church Building Acts, & also under an 
Act for dividing the parish in which the ancient 
chapelry was situate, & churchwardens for the 
contracted district provided, who de faclo suc- 
ceeded the old churchwardens, though the area 
of the district was not so extensive :—Held: 
the churchwardens de fuclo were entitled to sue 
the old churchwardens in detinue for the parish 
hbooks.—Moss v. THORNILEY (1856), 27 L. T. O. S. 
101; 20 J. P. 660; 4 W. R. 514. 


T'. Goods Subject of Pledge. 
(a) In General, 

483. Goods pledged to secure bail—Demand by 
unauthorised person.|—BLOOMFIELD v. BLAKE, No. 
386, ante. 

Goods pawned-—Action by pawner.|—Sce PAWNS 
& PLEDGES, Vol. XXXVII., pp. 10, 11, 12, 24, 
Nos. 47, 63-72, 188. 

Action by pawnee—-Against third parties.]— 
See PAWNS & PLEDGES, Vol. XXXVILI., pp. 16, 17, 
Nos. 135-137. 

Action by true owner./—Sce PAwns & 
PLEDGES, Vol. XXXVII., pp. 18-22, Nos. 143-174. 
Action by assignee of pawner—Refusal of 
pawnee to deliver—-On redemption by assignee.|— 
See PAwns & PLEDGES, Vol. XXXVII, p. 10, 
No. 55. 

Bankrupt pledgor —Action by assignees—Against 
pledgee.|—-Sec BANKRUPTCY, Vol. V., pp. 710, 911, 
Nos. 6212, 7457, 7459. 

484, Rights of grantee of bill of sale.|—A. 
contracted with B., a shipbuilder in Nova Scotia, 
for the building of a vessel. 1. was already 
largely indebted to A. upon a general consignment 
account, & A. from time to time made consider- 
able advances on account of the ship whilst in 
progress, & also supplied anchors, cables, & other 
stores for her. On June 20, 1848, B., by a bill 
of sale, reciting that A. had made advances to B., 
& had agreed to make such further advances 
as he might require to build, launch, rig, & fully 
equip the vessel for sea, ‘‘ for the security & 
repayment of all such sum or sums of moncy as A. 
had already advanced or might thereafter advance, 
to aid & assist him to complete & finish the vessel,”’ 
bargained, sold, assigned, & transferred to A. ‘‘a 
certain ship or vessel now in course & progress of 
building ” by him, at etc., particularly describing 
it, together with certain timber in B.’s possession— 

to have & to hold the ship or vessel, etc., goods 
& chattels, etc., to A., his exors., etc., to their 
absolute use & benefit of behoof for ever, when the 
ae or vessel shall be complete & finished, in as 
full, ample, & perfect a manner as if the said 
ship or vessel were ready for sea, & ready to be 
delivered to the said A. at the time of exccuting 
these presents.” 

On Jan. 30, 1849, B. signed a builder’s certificate 
& declaration of ownership stating A. to be the 
sole owner of the vessel, & thereupon obtained a 
certificate of registry in A.’s name, pursuant to 
8 & 9 Vict. c. 89,8.11. This certificate B. retained 
in his own possession. 

On Mar. 29, 1849, B. induced the comptroller 
of the customs at Pictou, in Nova Scotia, to cancel 


sub nom. 
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the above certificate, & to grant him a fresh one 
in his own name as owner, & on the same day 
executed an assignment of the ship, then in an 
unfinished state, to C., who took possession of her, 
finished her, & sent her to Liverpool with a cargo 
on his own account :—Held: the property in the 
ship passed to A. by the bill of sale of June 20, 
1849, & his right was in no degree limited by the 
habendum; &, consequently, C. was liable in 
trover. 

The partics having agreed that the amount of 
damages should be assessed by an average stater, 
the ct. suggested, & the parties assented, that the 
proper principle on which to estimate such 
damages, would be, the value of the ship & all her 
stores, etc. on Mar. 29, 1849, when C. took possession 
of her; & as a mode of ascertaining such value, 
the referee should consider what would have 
been the value of the ship at Pictou, if she had been 
completed by B. according to his contract with A., 
& deduct therefrom the money that would 
necessarily have been laid out by B. after that 
date, in order to complete her according to the 
contract.—-REID v. FAIRBANKS (1853), 13 C. B. 
692; 1C. LL. RR. 787; 21 L. T. O. 8S. 166; 138 
E.R. 18371; sub nom. READ v. FAIRBANKS, 22 
lL. J.C. P. 206: 17 Jur. 918. 

Annotations :—Consd. Chinery v. Viall (1860), 5 H. & N. 

288; Peruvian Guano Co. v. Droyfus (1887), {1892] A. C. 

170,n. Refd. Wood v. Bell (1856), 2 Jur, 4; Boll 


S$. 66 
v. Bank of London (1858), 28 L. J. Kx. 116. Mentd. 
Jones v. Williams (1859), 4 Hl. & N. 706. 


Disposal of chattels by grantor.|—-Sce BILLs 
OF SALE, Vol. VIL, pp. 1438 e¢ seq. 


(b) Securities. 

485. Pledge as security for debt—Bills of lading 
of expected cargo—Unauthorised disposal of goods 
by agents of owner—Recovery by assignees of 
bankrupt owner of substituted goods delivered to 
pawnee.|—A merchant pledges for value the bills 
of lading of an expected cargo, his property, in the 
profits of which his agents abroad were interested 
in a certain proportion. JTis agents, without the 
knowledge of the owner or the pawnees, dispose of 
part of the cargo abroad, after which the owner 
becomes a bkpt. ; he induces the agents to replace 
the goods disposed of by others, of which the 
agents give him bills of lading, & he sends them to 
the pawnces, to make good their security :-- Meld: 
the assignees of the bkpt. might recover the sub- 
stituted goods against the pawnecs.—MEYER v. 
SHARPE (1813), 5 Taunt. 74; 128 bi. It. 614. 

486. Title deeds—-By purchaser before con- 
veyance—Action by trustees of bankrupt.|—A. 
having agreed to purchase an estate of B., & having 
received the title deeds, borrowed money of C., 
& deposited the title deeds with him as a security, 
agreeing to mtye. the estate to him whenever 
be should receive the decd of conveyance. A. 
afterwards received from B. the deed of convey- 
ance of the estate, which he then delivered to C. 
as a further security. In the interval (. refused 
to complete the mtge. unless A. would pay usurious 
interest on the money Ient, to which A. agreed. 
A. afterwards became bkpt., & his assignees 
bought trover against C. for the dced of convey- 
ance :—Held: the original possession of the title 
deeds being good, gave ©. a right to the estate 
whenever it should be conveyed to A., & therefore 
C. was entitled to retain the deed of conveyance 
of the estate against the assignees of A.—Woop v. 
Grimwoop (1830), 10 B. & C. 679; 5 Man. & Ry. 
K. B. 651; 8 L. J. O.S. K. B. 192; 109 E. R. 
602. 

487. ——— ——— By tenant for life—Action by 
reversioners.|—-On the death of a tenant for life, 
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Sect. 2.—ight to relief: Sub-sect. 4, 7. (6), & U.., 
Vis Wey Xo) ¥ & 2) 

who had granted a lease under a power in a will, 

the reversioners were held entitled to recover the 

title deeds from an assignee of the lease, with 
whom they had been deposited as security for 
money advanced to the tenant for life & the lessee. 

~-EASTON v. LONDON (1863), 38 L. J. Ex. 34; 9 

L. T. 848, n.3; 12 W. BR. 53. 

488. —- Promissory note-- Action by pledgor 
after tender.|—-To a count in detinuc, on the bail- 
ment of a promissory note to be redelivered on 
request, deft. pleaded, that pltf. had deposited the 
note with him, to be kept as a pledge & security 
for the repayment of a loan of £50; pltf. replied, 
a tender of the £50 :--Held: the replication was 
good, & no departure.—GLEDSTANE v. Hirwirr 
(1831),1Cr. & J.565; 1 Tyr. 445; 0.7.0.8. Ex 
145; 148 HK. RR. 1548. 

Annotations :—Apld. Walker v. Jones (1834), 4 Tyr. 915. 
Consd. Whitehead v. Harrison (1841), 6 Q. of 423; 
Clements v. Flight (1846), 16 M. & W. 42. Apld. Closs- 
man v. White (1819), 7 C. B. 43; Keeve v. Pulmer (1859), 
oC. B. N.S. 84. Consd. Coldman vy. Hill, [1919] 1 K. B. 
443. Refd. Danby v. Lamb (1861), 11 GC. B. N.S. 424; 
Bryant v. Herbert (1878), 3 C. P. D. 189. 

489. Lease—By assignee of lease—Action 
by pledgor.|—Pitf. being possessed of the lease of 
& messuaye by assignment, delivered it to KF. with 
authority to raise money on the security of the 
deed. Deft., who had advanced moncy, which 
was not repaid, having refused to deliver up the 
deed, pltf, sued him in trover: Held: deft. 
might give these facts in evidence under a plea 
that pltf. was not possessed of the deed as his own 
property at the time of the action, & pltf. was not 
entitled to recover.—QOWEN ». KNIGHT (1837), 4 
Bing. N. (1. 545 6 Dowl. 244; 8 Hodg. 245; 5 
Scott, 307; 71. J. C. P. 27; 1 Jur. 869; 182 
HK. R. 709. 

Annotations :— Consd, Samuel v, Duke (1838), 6 Dowl. 536. 
Apld. Isaac v. Belcher (1839), 5 M. & W. 139. Consd. 
White v. Teal (1840), 12 Ad. & El. 106 ; Leake v. Loveda 
(1842), 7 Jur. 17. Apld. Webb v. Tripp (1842), 11 L. J. 
Q. 1.154. Consd. Mason v. Farnell (1844), 1 Dow. & L. 
576; Dorrington v. Carter (1847), 1 Exch. 566. Refd. 
Scarfe v. Morgan (1838), 4 M. & W. 270; Gregg v. Wells 
(1839), 10 Ad. & El. 90; Jackson v. Cummins (1839), 
5M. & W. 342; Tripp v. Armitage (1839), 8 L. J. Ex. 107. 
490. --—- Dock warrant for goods—Wrongtful 

delivery to third person.|—A. deposited a dock 

warrant for brandics with B., as a security for a 

loan, which was to be repaid on Jan. 29, or, in 

default, the brandies were to be forfeited. On 

Jan. 28, B. agreed for the sale of the brandies to 

©., & on Jan, 29 delivered to him the dock warrant, 

& C. took actual possession of the brandies on 

Jan. 30 :— Held: (1) the sale on Jan. 28, & the 

delivery of the duck warrant to the vendee on 

Jan. 20, A. having the whole of that day to redeem 

if, amounted to a conversion; (2) the proper 

measure of damages was the actual damage A. had 
sustained by the wrongful conversion, which, as 
there was no intention on his part to redeem the 
pledge, was merely nominal.— JOHNSON v. STEAR 

(1863), 15 C. B. N.S. 830; 3 New Rep. 425; 33 

LJ. 0. PP. 180; 9 LL. T. 588; 10 Jur. N.S. 99; 

12 W. R. 347; 143 E.R. 812. 


Annotations :—Aas to (1) Consd. Pigot v. Cubley (1864), 15 
Cc. . N. 8. 701. . Apld. Donald v. Suckling (1866), L. R.1 
Q. B. 585. Expld. Mulliner v. Florence (1878), 3 9: B. D. 

. Asto. @ Distd. Swire v. Leach (1865), 18 GC. B. N.S. 

479. Apprvd. Halliday v. Holgate (1868), L. R. 3 Exch. 299. 

Distd. Mulliner v. Florence (1878), 3 Q. B. D. 484. Apld. 

Cox v. Liddell (1895); 2 Mans. 212. eid. Kdmondsgon v. 

Nuttall (1864), 17 CG B. N. 8S. 280; Johnson v. L. & Y. 

Ry. & Wigan Weegon Co. (1878), 3 C. P. D. 499; Bel- 

size Motor Supply Co. v. Cox, [1914] 1 K. B. 244. 


Insurance policy—Action by assignees of 
bankrupt pledgor.])—See BaNKrurtcy, Vol. V., 
p- 771, Nos. 6624, 6628. 











TROVER AND DETINUE. 


ter—Action by 


Certificate of ship’s re 
168, 


shipowner.}|—See SuippIne, Vol. XLI., p. 

Nos. 93, 94. 

Share certificates.|—See Companigs, Vol. 

IX., pp. 412, 414, Nos. 2656, 2669; Pawns & 

PLEDGES, Vol. XX XVII., pp. 10, 14, Nos. 46, 104. 
Measure of damages generally.|—See Part ITIl., 

Sect. 3, sub-sect. 1, O. (h) vii., post. 


U. Principal and Agent. 


See, generally, AGENCY, Vol. I., pp. 257 et seq. 

491. Right of Agent—Against principal—Taking 
documents entrusted to agent by court.|—<A party 
to a suit having obtained from his own attorney 
or agent, documents in a cause, in custody of a 
ct., & by the ct. entrusted to the agent, on his 
undertaking to return them :—Held: the agent 
was entitled to maintain either detinue or assumpsit 
against his employer to recover them.—GRAaI@ v. 
SHEDDEN (1859), 1 F. & F. 653, N. P. 

492, —-- -—-—--—.]—A Scottish agent, hav- 
ing, by the desire & for the purposes of his 
employer, obtained documents out of the custody, 
of a Scottish ct., upon an undertaking to return 
them :—Held: entitled to maintain an action 
against his employer for the detention of them.— 
SANDS v. SHEDDEN (1859), 1 F. & F. 556, N. P. 

493. Right of principal-—Principal holding out 
agent—-No notice to defendant that goods belong 
to plaintiff.|—-The declaration stated, that whereas 
Y., at the request of deft., caused to be delivered 
to deft., & continued to deft. until the committal 
of the grievance, etc., a certain horse of pltf.’s, to 
be left by deft. for Y. for certain reward, to be 
paid to deft. in satisfaction of all his claims; & it 
thereupon became the duty of deft. to re-deliver 
the horse upon the request of Y., upon being 
paid all his demands in respect of the horse. 
The declaration then averred, that Y. requested 
deft. to deliver the horse to pltf.. & pltf. then paid 
deft. all his demands in respect of the horse, & 
requested deft. to deliver to him the horse; yet 
deft. refused to deliver the horse to pltf., but 
wrongfully kept & detained it from pltf. for a 
long time, by means whereof pltf. was deprived 
of the protit & advantage that he might have 
derived from the possession & employment of the 
horse, & was prevented from applying his care, 
etc., about the treatment of the horse, for want 
whereof the horse became lame, etc. :— Held: 
(1) this was not a defective count in trover ; 
(2) as pltf. had recognised the right of Y. to make 
a contract with deft., & had not shown that he 
gave notice to deft. that the horse was his property, 
he had shown the right of action to be in Y., & 
not in himeelf, & the judgment ought to be 
arrested.—Tor.ir v. SHENSTONE (1839), 7 Dowl. 
455; 5M. & W. 283; 81L. J. Ex. 244; 151 E.R. 
120. 

494. ——— Principal not holding out agent— 
Wrongful sale by agent.|—Applts. were timber 
merchants, & kept large quantities of timber 
warehoused in their name at the docks. 

The dock co. were authorised to accept & act 
upon delivery orders signed by C., applts.’ manager, 
who had authority to sell timber in ordinary 
quantities to regular customers. 

©. from time to time fraudulently transferred 
timber belonging to applts. to a fictitious purchaser, 
& then sold it to resps. in the assumed name of 
such purchaser. 

Resps. bought & paid for the timber in good 
faith without any suspicion of fraud. They were 
not customers of applts., & did not know them in 
any way in the transaction :—Held: there was no 
holding out of C. by applts. to resps. as a person 
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having authority to dispose of the timber, & resps. 
acquired no better title to the timber than that 
of O., who had stolen it, & were liable for the value 
of it to applts. in an action of detinue.—Farqu- 
HARSON BROTHERS & Co. v. Kina & Co., [1902] 
A. ©. 325; 711. J. K. B. 667; 86 L. T. 810; 51 
W. RR. 94; 18 T. L. R. 665; 46 Sol. Jo. 584, H. L. 
Annotations :-—Distd. Commonwealth Trust v. Akotey, 
1926] A. C. 72. Refd. Herdman v. Wheeler, [1902] 1 

. B. 361; Weiner v. Gill, Samo v. Smith, [1906] 2 K. B. 
574; Truman v. Attenborough (1910), 103 L. T. 218; 
Bradford v. Price (1923), 92 L. J. K. B. 871: 


Waring & Gillow, [1926] A. C. 670. 


Mentd. Rimmer v. 
Webster, (1902}] 2 Ch. 163; Macmillan v. London Joint 


Stock Bank, {1917} 2 K. B. 439. 

- To follow property into hands of third 
parties.|—See AGENCY, Vol. I., pp. 562-566, Nos. 
2094-2119. 


Jones ©. 











Authority of agent to pledge goods.]— 
Sce AGENCY, Vol. I., pp. 380-346, Nos. 467-570. 


V. Seller and Buyer. 


Action by buyer—Necessity for transfer of pro- 
perty.|—Sec Saue Or Goons, Vol. XX XI1X., pp. 
390, 497, 499, 505, 521, 523, Nos. 352, 353, 11538, 
1167, 1230, 13638, 1876. 

-—— Before delivery.|— Sec SALE OF Goobs, Vol. 
XXXIX., p. 5642, No. 1524. 

———- Breach of Contract.|—See SALE or Goovbs, 
Vol. XX XIX., pp. 680, 681, Nos. 2659~2675. 

Action by seller—For goods on sale or return.] — 
Sce SALE oF Goops, Vol. XX XIX., pp. 508, 511, 
Nos. 1258, 1286, 1296. 

Where right of disposal reserved by seller. |— 
Sec SALE OF Goons, Vol. XAXXALX., pp. 514, 616, 
517, Nos, 1312, 1329, 1834, 1337. 

Contract cancelled.|—Sec SALE oF Goobs, 
Vol. XXXIX., p. 531, No. 1438. 

Property not transferred.|—Sve Sau or 
Goons, Vol. XX XIX., pp. 534, 543, 555, 640, Nos. 
1454, 1535, 1630, 2364. 

Refusal of buyer to take delivery.|— Sec 
SALE OF Goops, Vol. XXXIX., pp. 561, 628, 
Nos. 1679, 2256, 2257. 

Effect of disposition by buyer.|—Sce 
SALE OF Goobs, Vol. XXXIX., pp. 614, 632, 633, 
635, 636, Nos. 2127, 2292, 2402, 2311, 2318, 2322. 
Breach of contract.|—Sce SALE oF Goobs, 
Vol. XX XIX., p. 645, No. 2401. 

Action by trustee of bankrupt seller -- Property 
transferred.|—-See SALE oF Goopbs, Vol. XXXIX., 
p. 483, No. 1036. 

Action by trustee of bankrupt buyer—Property 

not transferred.|— See SALE OF GooDbs, Vol. 
XXXIX., p. 498, No. 1155. 
Trover by purchaser of horse bought in 
market—Necessity for proof of compliance with 
statutory formalities.| —- See Markets, Vol. 
XXXITI., p. 5389, No. 155. 
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W. Ships and Cargo. 


495. Right of vendor of ship—After sale—To sue 
for certificate of registry.]|—(1) There is nothing in 
the character or nature of the certificate of registry 
of a ship which excludes it from the jurisdiction 
of the ct. to decree its delivery as against a party 
unlawfully detaining it. 

_(2) The vendor of a ship, with a covenant for 
title, retains, after the sale, in order that he may 
fulfil his contract, & defend himself against an 
action brought upon his covenant, such an interest 
in the certificate of registry as enables him to 
sustain a suit for its delivery against a party unlaw- 


es rg aR 


h. Prize com ton — “ C 
512; 43 N. Ss, WwW. N. 159.—. 


Us. 
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to be won twice in succession ’’—Detinue.}—PORTER v. PABR (1926), 26 S. RR. N. 8. W 
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fully detaining it.—GiBson v. INGO (1847), 6 Hare, 
112; 67 E. R. 1103. 


Annotations :—As to (1) Apld. The Celtic King, [1894] P. 
ie ; Generally, Mentd. Knight v. Bowyer (1858), 2 De G. 


496. Detention of property of seaman—-Gullty of 
breach of discipline—Liability of captain.|— Where 
the second mate of a vessel was ordered with three 
other seamen to take the ship’s boat & convey the 
captain on board, who had gone on shore at the 
Mauritius, & on their getting on shore they refused 
to return with him, but remained there all night, & 
he was obliged to get back to his ship in another 
boat, & redeem his own on the following morning, 
when such mate was taken before a magistrate at 
the Mauritius, & committed to prison for a month : 
—Held: this was such an act of disobedience as to 
warrant the captain to detain his property on board 
the vessel by way of forfeiture, & consequently 
that trover could not be maintained against the 
captain for such detention.—WEATHERPEN  v. 
LAIDLER (1823), 8 Moore, C. VP. 37. 

497. Trover for ship with apparel & appurte- 
nances-- Whether ship’s boat included.|—-In trover 
for a ship “ with the apparel & appurtenances 
thercto belonging,” pltf. cannot set up a distinct 
title to a new boat & cordage.-—SHANNON v. OWEN 
(1827),1 Man. & Ky. K. B.392; 61.73.0.8.K.B. 61. 

Ownership of ships generally.|—Seée SHIPPING, 
Vol. XLI., pp. 162 et seq. 

Wrongful sale of cargo—Rights of cargo owner.| 
—Sece, generally, SuHrppina, Vol. XLI., pp. 514-516, 
Nos. 3440-3458. 

Right of shipowner.]——See Suipprna, Vol. 
XLI., p. 516, No. 3462. 


NX. Trees and Tinver. 
See AGRICULTURE, Vol. II., pp. 75, 112, 1138, 
Nos. 537, 538, 948-952. 
Property in trees & timber generally.|—-Sce 
AGRICULTURE, Vol. II., pp. 63 -93, Nos. 307-735. 


Y. Trustee and Cestui que Trust. 
See, generally, Trusts & TRUSTEKS. 
498. Trustee---Actual possession not necessary.| 
—BARKER v. FURLONG, No. 363, ante. 
Cestul que trust--Right to sue bailee of trustee.|—- 
See BAILMENT, Vol. LIIL., p. 116, No. 391. 


Z. Other Cases. 

499. Trooper ordered to retain horse—Right to 
sue captain for detention.|—-A trooper may, on the 
King’s order to retain his horse, maintain trover 
against his captain for detaining it.—ANON, (1699), 
12 Mod. Rep. 311; 88 EB. R. 1342. 

500. Legatee-—— After assent of executor.] —A 
specific legacy being left to L., he applied to pltt. 
the exor., who assented ; but delaying to deliver 
it, L. brought an action of trover for it, & had a 
verdict & £200 damages; the cxor. preferred his 
bill here, & insisted, (@) an action of trover would 
not lie for a legacy ; (b) that it is a verdict against 
conscience, the aaaces being cxcessive. The 
ct. held, that after an exor. has assented, an action 
of trover certainly lies for a legatee ; & that this 
was not a case where they would relieve against a 
verdict, & therefore allowed the plea of the verdict 
& judgment.—WILLIAMS v. LEE (1745), 3 Atk. 223 ; 
26 KE. R. 930, L. C. 

501. Person having right to cut rushes on 
common.]— RACKHAM v. JESUP, No. 67, ante. 

502. Persons entitled to grant of arms.]— 
SrusBs v. Stubs, No. 43, ante. 
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Sect. 2.—Right to relief: Sub-sect. 4, Z. Sect.8: 
Sub-sect. 1, A. & B. (a), (b) & (c).] 


503. Person contracting for work & labour— 
Property in goods supplied not passing |—By a 
contract between pltfs., the owners of a steamship, 
& defts., engineers, defts. were to supply new 
boilers & various parts of machinery for the ship, 
& to alter the engines according to a specification, 
& the engines & boilers & connections were to be 
completed ready for sea & tried under steam pre- 
vious to being handed over to pltfs. Due notice 
was to be given by pltfs. to defts. of the date at 
which the ship was to be placed in the hands of the 
defts., after the work was ready, to have the 
engines completed. The price to be £5,800, 
payable as the work progressed, as follows: viz., 
when boilers were plated £2,000 ; when the whole 
of the work was ready for fixing on board, £2,000 ; 
& when the ship was fully completed & tried under 
steam, £1,800. These payments were to be made 
only on the certificate of pltfs.’ inspector that the 
conditions entitling defts. to receive such payment 
had been fulfilled. The whole of the old materials 
necessarily taken from the vessel by reason of the 
execution of the contract was to become the 
property of defts., & the value of such old materials 
was £353. 

Pltfs. gave defts. due notice that the vessel 
was ready to be placed in their hands on a certain 
date, but on hearing that defts. could not promise 
to be ready by that date, pltfs. sent her on a voyage 
on which she was lost by perils of the sea. The 
boilers were plated by a certain day, & afterwards, 
on a certain other day, the whole of the work was 
ready for fixing on board the vessel, & pltfs.’ 
inspector having, on each occasion, given the neces- 
sary certificate, pltfs. paid the first & second 
£2,000 according to the contract. At the time of 
the payment of such second £2,000, pltfs. knew 
but defts. did not know of the loss of the vessel : 
—IHTeld: the contract was substantially one for 
work & labour to be done by defts., & the two pay- 
ments of £2,000 each were intended only to be paid 
on account of a contract to be performed as a whole, 
& therefore as the full performance of the contract 
had been rendered impossible by the loss of the 
vessel, no property in any portion of the work 
certified by the inspector to have been properly 
done & in respect of which the two sums were so 
respectively paid, had passed to pltfs. so as to 
entitle them to recover in detinue for its detention. 
——ANGLO-EGYPTIAN NAVIGATION Co. v. RENNIE 
(1875), L. R. 10 C. P. 271; 44 L. J. GC. P. 130; 
32 L. T. 4673; 23 W. IR. 626; on appeal, L. R. 10 
C. P. 571, Ex. Ch. 

Annotations :—Refd. Seath v. Moore (1884), 
358, n.; Lloyd Royal Belge Soc. Anon. v. S 
331. L. KR. 390. 

Agistment—Right of owner to sue agister.]|— 
See ANIMALS, Vol. II., p. 253, Nos. 348, 349. 


11 App. Cas. 
thatos (1917), 


TROVER AND DETINUE. 


Sect. 3.—REMEDIES. 
SuB-S8EcT. 1.—ACTION IN TROVER OR DETINUE. 
A. In General. 


504. Election to sue in trover or trespass.|— 
Kither trover or trespass will lie, at the election of 
pltf., for goods taken by wrong, but in trover 
damages shall be given for the conversion only.— 
Bisitoe v. MONTAGUE (VISCOUNTESS) (1604), Cro. 
Eliz. 824; Cro. Jac. 50; 78 HK. HK. 1051. 
ent :—Refd. Cooper v. Shepherd (1846), 7 L. T. O. 8. 


B. Defences. 
(a) Denial. 

505. Denial of plaintiff’s right.|—OwEN  v. 
KNIGHT, No. 489, ave. 

506. ——-.] —BAnTron v. Brown, No. 336, ante. 

507. -|—In an action of trover for a heifer, 
upon a plea of not possessed, an apparent sale & 
transfer of the heifer from deft. to pltf. having 
been proved :—Held: deft. was at liberty to show 
that that sale & transfer was merely colourable, 
& the jury having so found, the verdict could not 
be disturbed.— STEWART v. WILKINSON (1846), 
77. T. O.S. 81. 

508. .|—In_trover, pltf. having proved a 
taking of the goods from his premises by deft., & 
a subsequent demand & refusal, deft. may prove, 
under ‘‘ not possessed,’’ that pltf.’ s wife, with his 
authority, gave the goods to deft. in discharge 
of a debt due to him from pltf.—RinGHamM v. 
CLEMENTS (1848), 12 Q. B. 260; 17 I. J. Q. B. 
289; 111. T. 0.8. 353; 12 Jur. 580; 116 BE. R. 
806. 

Annotalion == Beta: Bourne v. Fosbrooke (1865), 34 L. J. 








509. ———.]—B. & co., merchants at Liverpool, 
sent orders to M. & co., merchants at Charlestown, 
to ship on account of B. & co. & Cargo of cotton on 
board a vessel of B. & co.’s which was sent to 
Charlestown with an outward cargo, & also to 
receive the cotton. M. & co. thereupon purchased 
cotton from time to time & shipped it on board 
B. & co.’s vessel. ‘She master of the vessel cxe- 
cuted to M. & co. a bill of lading, which stated that 
the cotton was to be delivered at Javerpool ‘ to 
order or to our assigns, paying for freight for the 
cotton nothing, being owner’s property.’ M. & 
co. indorsed the bill of lading. ‘‘ Deliver the 
within to the Bank of Liverpool or order M. & 
co.’ Afterwards M. & co. sent to B. & co. an 
abstract invoice of the cotton, in which they stated 
that they had shipped the cotton on board the 
vessel ‘* by order & for account & risk ” of B. & co. 
& addressed ‘‘ to order”; & still later they sent 
to B. & co. a full invoice stating that the cotton 
was shipped ‘“‘ by order & for account of B. & co. 
& to them consigned.” M. & co. not having 
sufficient funds of B. & co. to pay for the cargo 
of cotton, drew bills on B. & co. for the amount, 





PART III. SECT. 8, SUB-SECT. 1.—A. 

k. Whether trover appropriate action.] 
—Cattle supposed to have been stolen 
are taken by A., a constablo, to B., an 
innkecper, to feed & take care of. Aft er 
sone time, B., wish to be paid for 
their kcep, applies to C., a magistrate 
who had nothing to do with tho original 
oe tion, for directions. C. tells him to 
8 the cattle & satisfy hig claim, 
which B. dues. D., the owner of the 
cattle, sues C., the magistrate, in 
trespass :—Jield : as ig eee the magis- 
trate, trover, & not trespass, should 
have been the form of act ag — MARSH 
Gan (1848), 4 U. C. R. 364.— 


No action lies against sheriff — 
Unies Beaten anakes makes him acquainicd 
making execution. }— 


a v. ORR (1854), 11 U. C. R. 436.-— 


m. Right of action by wife against 
husband.|—A married woman, married 
in 1870, who had without any just 
cause left her husband’s house, & was 
living apart, demanded from him chat- 
tels & houschold furniture which, 
having beon her property before marri- 
ago, came into his posse ce upon & by 
virtue of the marri had been used 
by them jointly in ig dwelling house, 

on his refusal te fe trover :— 
Held: under C. 8. U 73 & 76, 
& 35 Vict. oc. 16, tho action could not bo 
maintained. —McGUIRE v. McQuiIRE 
(1873), 23 G. P. 123.—CAN. 

n. Partial fatlure of consideration 
under contract—Whether contract may 
be rescinded & action for trover brought.) 


—VANBUSKIRK ¥. VANWART (1904), 36 
N. B. R. 422.—CAN. 

o. Purchase by agent in his own 
nane—Non-disclosure of existence of 
intending purchaser—Subsequent €e- 
ment for sale at an advance—Sale to 
agent set Return of chattel 
prone enue for conversion. }— 

EW8TEAD v oe (Sask.) (1911), 17 
W.L. R.171.—CAN. 

. Whether trover will lie for timber 
cut in uebec.}—Trespass or trover 
will lie in Ontario for timber cut 
in the Providence of Quebce (the 
declaration not charging any trespass 
to the realty), although it may be 
necessary in such action to try the title 
to the land on which it was cut.— 
McLAREN v. RYAN (1875), 36 U. OC. R. 
3 —CAN. 
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& wrote to B. & co. informing them of the drawing 
of the bills & desiring them to insure the cotton. 
M. & co. sold the bills they had so drawn to the 
bank at Charlestown, & delivered to the bank the 
bill of lading so indorsed as a security for the 
payment of the bills, which were ultimately dis- 
honoured & taken up by M. & co. B. & co. 
became bkpts. before the arrival of the vessel. M. 
& co., by means of their agent, on its arrival put 
in a claim to the cargo. The assignees of B. & co. 
brought detinue against M. & co.’s agents, who 
pleaded that bkpts., B. & co., were not possessed, & 
that pltfs. were not possessed as assignees :—Jleld : 
M. & co. did not by transferring bill of lading as 
security to the bank at Charlestown, lose their 
property in the goods so as to prevent their claim- 
ing them as against B. & co. or their assignees, & 
the defence might be raised under the plea of not 
possessed. - TURNER v. LIVERPOOL Docks Trus- 
TEES (1851), 6 Exch. 543; 20 L. J. Ex. 393; 17 
Li. T. O.S. 212; 155 i. RR. 659, Kx. Ch. 

Annotations :—Consd. Falk v. Fletcher (1865), 18 C. B. 
Shepherd v. Harrison (1869), L. R. 4 Q. B. 


N.S. 403; 
196. Refd. Brown v. North (1852), 8 Exch. 1; Key v. 
Cotesworth (1852), 7 Exch. 595: Gurney v. Bebrend 


(1851), 3 I. & 3. 622; Browne v. Hare (1859), 4 H. & N. 

$22; Shand v. Sanderson (1859), 4 H. & N. 381; Joyce 

v. Swann (18641), 17 C. KB. N.S. 813 Gabarron v. Kreeft, 

Kreeft v. Thompson (1875), L. R. 10 Exch. 274; Oge v. 

Shuter (1875), 44 L. J. C. P. 1613 Mirabita v. Imperial 

Ottuman Bank (1878), 3 Kx. 1D. 164. Mentd. Berndtson 

v. Strang (1867), L. R. 4 Kq. 481; Schotsmans v. L. & Y. 

Ity. (1867), 2 Ch. App. 332; limperial Ottoman Bank v. 

Cowan, Cowan v. Imperial Ottoman Bank (1873), 21 

W. RR. 770; Le Coch, a p. 

(1879), 11 Ch. D. 560; 

(1887), 56 L. T. 577; 

a eae te Margarcta, [1918] IP. 154; 

allingdall, {1919} I’. 204. 

510. ~.]—In an action of trover by the owner 
of the goods against the assignees of bhpt., the 
defence, that the goods were at the time of the 
bkhpcy. in the order & disposition of bkpt. with the 
consent of the true owner, & that the title to the 
goods vested in the assignecs by virtue of an order 
made by the Ct. of Bhpcy., is admissible under a 
plea of not possessed, although the order was 
apphed for & made after action brought.- - 
Hlestor v. BAKER (18538), 8 Exch. 411; 22 J. J. 
ix. 3383; 20 L. T. O. 8S. 1913; 17 J. PP. 1386; 155 
i. R. 1408. 

Annotations :—Refd, Fielding v. Lee (1865), 18 C. B. N.S. 
499; Webb’s Policy (1867), 36 L. J. Ch. 3413; Cooke v. 
Hemming (1868), L. it. 3 C. BP. 33st. 

511. Replication that possession of defen- 
dant oktained without consideration.} — (1) A 
party who, being employed by pltf. to procure a 
bill of exchange to be discounted, lodged it instead 
with deft. as a security for a debt due to deft., was 
held a competent witness for pltf. in an action of 
trover brought by pltf. for the recovery of the bill. 

(2) To trover for a bill of exchange, deft. pleaded 
that the drawer being lawfully possessed of the bill, 
indorsed it to P., & that P. for good consideration 
indorsed it to deft. : pltf. replied, that there was no 
good consideration for P.’s indorsing the bill. 

_ ‘The jury having found for pltf. on this replica- 
tion, the ct. refused to arrest judgment or award 
2 repleader.—Fancourt v. BuLu (1835), 1 Bing. 
N.C. 681; 1 Hodg. 98; 1 Scott, 645; 4L. J.C. P. 
249; 131 EK. R. 1279. 

512. Denial of detention—-Discounting negotiable 
instrument.|—A., to whom B. was indebted. re- 
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qa. Res judicata.) — A person who 
has applicd to a magistrate under 
Police Act, 1892, for an order for the 
delivery up of goods not excoeding £50 
in value, which order js, after inquiry, 
refused, is not precluded, by having 
taken these proceedings, from bringing 
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an action of trover for the goods.— 
COMMONWEALTH FURNITURE 
Co. v. WATERMAN (1915), 18 W. A. L. R. 
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ceived a bill from B. ‘‘ to get discounted or return 
on demand.”’ A. sent the bill to C. with directions 
to place it to A.’s account with C.; which C. did, 
minus the discount. In trover for the bill by B. 
against A.:—Held: this was substantially a dis- 
counting of the bill by A., & A. was entitled to a 
verdict under a plea of not possessed.— WILKINSON 
v. WHALLEY (1843), 5 Man. & G. 590; 1 Dow. & L. 
9; 6 Scott, N. R. 631; 12 L. J.C. P. 270; 7 Jur. 
468; 134 E. R. 696; sub nom. WILLIAMS v. 
WHALLEY, 1 L. T. O. S. 146. 


(b) Estoppel. 


513. Res judicata—Former judgment—Foreign 
judgment.|—-To an action of trover deft. pleaded, 
that deft. being within the jurisdiction of the 
Admlty. Ct. of Sierra Leone, pltf. recovered a 
judgment against him in that ct. for the same cause 
of action :—-J/eld: il1.—SmitTuH v. NICOLLS (1839), 
5 Bing. N. C. 208; 7 Dowl. 282; 1 Arn. 4745; 7 
Scott, 147; 8L. J.C. P. 92; 182 EB. R. 1081. 
Annotations :—Refd. Henderson v. Henderson (1844), 6 

Q. B. 288; Spence v. Chadwick (1847), 16 L. J. Q. 33. 

313; Bank of Australasia v. Harding (1850), 9 C. B. 

661; Thelwall v. Yelverton (1864), 16 C. B. N.S. 813; 

#te Henderson, Nouvion v. Freeman (1887), 35 Ch. JD. 

704; dte King & Beesley, Ex p. King & Beesley, (1895) 

1 Q. B. 189. Mentd. Cowan v. Braidwood (1840), Drink- 

water, 40; Garcias v. Ricardo (1844), 8 Jur. 1037; Brine 

v. G. W. ly. (1862), 2 B. & 5. 402. 

514. .|—In detinue for a lease, the ct. 
allowed defts., upon a rule to plead several matters, 
to plead, in addition to a denial of the detainer, the 
following pleas :—(a) That pltf. sued defts. for 
the detention of the lease, & recovered judgment, 
in a former action, & issued execution, & took other 
proceedings to enforce the judgment, that the sum 
of £150, to secure which the lease was deposited, 
was still due, & that no tender of that sum had been 
made since the judgment in the said former action, 
nor had any demand of the lease been made after 
the termination of the proceedings in the said 
former action; (b) for a defence on equitable 
grounds, as to the detention of the lease, that it 
was deposited to secure payment, to defts. of £150 
& interest, by way of equitable mitge., upon the 
terms of an agreement in writing, the former 
recovery, & proceedings thereon, that the £150 
was still due, that, after the commencement of 
this action, defts. tendered & offered to deliver up 
the Iease to pltf. upon payment of the £150, & 
defts. also tendered & offered pltf. his costs of this 
action up to that time, & that such tender & offer 
were refused.—CHILTON v. CARRINGTON (1855), 
16 CG. B. 206; 3C.L. R. 606; 241. J.C. P. 153 ; 
1 Jur. N.S. 477; 3W. RR. 3763; 139 E.R. 730. 

— —.J—See Estopre., Vol. XXI., pp. 207, 208, 
212, 226, Nos. 485-487, 511, 592. 

—— Joint tortfeasors.|—Sce HsTopPpEL, Vol. 
XXI., pp. 221, 222, 225, Nos. 555, 566, 567, 
582-585. 

Convictions & orders in criminal 
ceedings.}—- See EstToprEL, Vol. XXI., p. 
Nos. 602, 603. 

Conduct of plaintiff.|—See, generally, ESTOPPEL, 
Vol. XXI., pp. 287-404. 


(c) Justification. 
515. Sufficiency of defence.| — SPARROW vw, 
SHERWOOD (1627), Poph. 208 ; 79 H. R. 1298. 


(1 P. & B.) 587.—CAN. 


515 ii. -/—-HANNON v. MCLEAN 
(eT), 12 N.S. R. (3 R. & C.) 101.— 
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515 iii. -}—BEEMER v. INKATER 
(1886), 3 Man. L. R. 534.—CAN. 

515 iv. .}—Deft. in execution of 
a warraut placed in his hands as a 
county constable for county ratcs duc 
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Sect. 8.—Remedies: Sub-seci. 1, B. (c) & (d).] 


516. -]|—Trover for an oak tree, the pro- 
perty of pltf. Plea, that deft. was seized in fee 
of a close, &, being so seized, he, deft., cut down 
the tree, which he afterwards delivered to one 
R., to be kept for the use of him, deft. ; & that R. 
afterwards delivered it to pltf., whereupon deft. 
took it out of the possession of pltf., as he lawfully 
might do for the cause aforesaid, which was the 
same conversion in the declaration mentioned :— 
Held: the plea was yood.—MoRANnT v. SIGN (1836), 
2M. & W. 95; 5 Dowl. 319; 2 Gale, 287; 6 
L. J. Ex. 14; 150 E. R. 684. 


Annotations : -—Distd. Acraman 1. Cooper (1842), 10 M. & W. 
585, Folld. Ashton v. Brevitt, ea) 14M. & W. 106. 
Refd. Young v. Cooper (1851), 2 M. & P. 217. 


517. ~-—.|—An action of detinue will lie against 
an auctioncer, who, having sold a picture to pltf., 
& received a deposit on the sale by the hands of 
his clerk, afterwards sells it bond fide to a third 
party, who refuses to deliver it to pltf. 

Detinue does not lic against him who never had 

ossession of the chattcl (PARKK, B.).—JoONgES v. 
DoOWLE (1841), 9 M. & W. 193; 1 Dowl. N.S. 391; 
J1L. J. Kx. 62; 152 1. RB. 9. 


Annotations :— Mentd. Whitchead v, Harrison (1844), 6 
Q. B. 423; IR. v. Johnson (1884), 50 L. T. 75 


518. —- .|—'Trover for 20 tons eich of hay. 
Plea, that W. B. was lawfully possessed as of his 
own property of three andi idea fourths of the 
goods & chattels in the declaration mentioned ; 
that W. B. bemg sv possessed thereof delivered 
them to R., to be by him kept for the use of him, 
W.3B.; that before the said time when, etc., RB. 
dehvered them to pltf., whereupon deft. at, etc., as 
the servant of W. B., & by his command, seized & 
carricd away the same. Keplication, so far as the 
plea relates to 7 tons weight of the hay, portion of 
the goods & chattels in the declaration mentioned 
that, admitting deft. as a servant of W.B., & by his 
command, converted the said last-mentioned goods 
& chattels, yet that W. B. was not possessed of 
three undivided fourths of the said last-mentioned 
goods & chattels, & so far as the plea relates to 
7 tons weight of hay, other portion of the goods 
& chattels in the declaration mentioned, that, 
admitting that W. B. was possessed, etc., of the 
goods & chattels last aforesaid, yet that deft. of his 
own wrong, etc., converted the said last-mentioned. 
goods & chattels :— Held : (1) the plea was good on 
the authority of Morant v. Sign, No. 516, ente; 
(2) the replications were bad, on the ground that 
the words “ last-mentioned goods & chattels” 
meant all the goods & chattels in the declaration 
mentioned.—ASHTON v. BREVITY (1845), 14 M. & 
W. 106; 14 L. J. Bx. 297; 153 E.R. 4083 sub 
oe ASTON v. BREVITT, 2 Dow. & L. 903; 5L. T. 

. S. 96. 








& unpaid by T. A. We . seized & sold the 615 viii. 


goods of plitf., T. W. The warrant 
was maar by a aide of the peace 
under S. c. 58 In an action 


brought be A don for the taking & con- 
version of goods deft. relied for his 
justification on two points :-—Held: 
deft. had failed to establish any reason- 
able ground for supposing that the thing 
done by him was done in execution 
or under the authority of the Act.— 
WALLACE v. STEWART (1890), 22. N.S. H. 
a —CAN. 


515 v. ——~.]— BoLTon_ v. 
DowarD (1894), 3 Terr. L. KH. 


property & 


Mac- 


269.— RIGG (1892), 7 
NFLD. 





ae vi. -_ MOHAN v. DUNDALK, 
Nrwry & GREENORE Ry. Co. (1880), 


-/-DILLon v. O'BRIEN 
& sent (1887), 20 I. oe. oe 300.—IR. 


-l1—Where property was 
seized by a Customs officer for breach 
of revenue law, & it became forfeited & 
was sold at public auction, the owner 
afterwards sued the purchaser in trover 
for the property, 
Crown or Customs authorit 
at i in the same & could not sell 
sume :—JTeld ; 


allcgin 


possession was in 
Crown, & there was a sufficient cause 
to justify a seizure & oonsequent for- 
feiture, & onee the property became 
forfeited the Crown had a anfficient 
title to sell_—McPHERSON v. BROWN: 
Nfid. L. KR. 


PART III. SECT. 8, SUB-SECT. 1.— 
a Ae a 477.—IR. B. (d). 

When defence may be sei up— 
Defendant in possession.}—Pltf. having 


TROVER AND DETINUE. 


(d) Jus tertit. 

519. When defence may be set up—Plaintiff in 
possession—-No claim under third party made.}— 
At the trial it appeared that pltf. was in possession 
of goods which he claimed as his own prope erty 
under an assignment to him from O. efts. 
seized the goods in pltf.’s possession, claiming them 
under an assignment from O. to them, made 
whilst O. was in apparent ownership of the goods, 
but of a later date than the assignment to pltf. 
This was the conversion. Defts. offered as a 
defence to prove that O. had become bkpt. before 
pltf. took possession, & that the goods were in his 
order & disposition, & therefore vested in the 
assignecs before the conversion. The judge 
refused to permit this defence. Ona motion fora 
new trial:—Held: the judge did right; for 
pltf. being in possession, & defts. being wrong- 
doers not claiming in any way under the assignees, 
defts. could not set up the jus deriv as a defence in 


trover, — JEFFRIES v. GREAT Wesrern Ry. Co. 
(1856), 5 B. & B. 802; 25 7. J. Q. B. 107; 26 
L. T. O.S. 214; 2 Jur. x S.230; 119 E.R. 680 : 


sub nom. JEFFRIES v. SOUTH WESTERN Ry. Co., 4 


W.R. 201. 

Annotations :—Folld. Bagealley v. Davey (1857), 29 L. T. 
O.S. 211. Consd. The Winkfield, [1902] P.42 ; Glenwood 
Lumber Co. v. ey oe A. C. 405. Refd. Freshnoy 
vo. Wells a he 129; Eastern Construction 
Cu. vt. National Trust Co, e Somanit: 11914] A. C. 197. 


520. —-—.]|—A wife, though living 
apart from her husband, cannot lawfully dispose 
by gift, even accompanied by actual delivery of 
possession, of chattels acquired by her during the 
coverture. But, in an action by the donce against 
aw wrongdoer, for the conversion of chattels so 
given, it is not competent to deft. to set up the 
title of the husband. 

A., as exor, of B., seized & sold as the goods of 
his testator a watch & several articles of dress & 
jewellery which C., the niece of B.’» deceased house- 
keeper, claimed to be hers by gift, some of them 
from her aunt, & some from B., in whose house she 
had for many years lived with her aunt as a sort of 
adopted member of the family. 

The jury having found upon sufficient evidence 
that the articles in question had in fact been given 
to C., & were in her ‘‘ possession ”’ at the time of the 
conversion :—Held: C. was entitled to recover 
their value ; & it was not competent to A., who was 
a mere wrongdoer, to urge that, as to those articles 
which came to C. by gift from her aunt, the latter, 
having a husband living, who, however, made no 
claim to them, had no authority to dispose of them. 
—RBOURNE v. FOSBROOKE (1865), 18 C. B. N.S. 
514; 5 New Rep. 375; 34L. J.C. P. 1645 11 Jur. 
N.S. 202; 13 W. R. 497; 144 EH. R. 545. 


Annotations :-—Refd. Fell v. Whitaker a af ue J.Q. B. 
78; Cochrane v. Moore (1890), 25 Q. 








cut timber without license on Crown 
Land in Cunada, brought it into this 
province, & put it in possession of 
defts. to be rafted for him; defts. 
delivered it to M. who claimed it as 
having been cut on land licensed to him, 
but in fact his license had expired at 
the time the timber wascut. In trover 
for the timber :—Held: defts. could 
not set up a right either in M. or in the 
Canadian Govt., M. having no legal 
right to tho timber, & the Govt. not 
yet made any claim to it—Lr Bre. 
FREDERICTON Boom Co. (1858), 
D B. ht. (4 All.) 198.—CAN, 
Right of mortgagecs.j— 
Pitt. mtged. his goods to A.. to whose 
estate deft. was administratrix. The 
goods came into the possession of deft., 
but under what circumstances did not 
appear. Them 
ment that on de 


that the 
had not 


the right of 


the 


691,— 








. contained an agree- 
ault the mtgee. might 
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521. —— -———.]|— BARKER v. FURLONG, 
No. 3638, ante. 
522. —-- -|—In an action against a 








stranger for loss of goods caused by his negligence, 
the bailee in possession can recover the value of 
the goods, although he would have had a good 
answer to an action by the bailor for damages for 
the loss of the thing bailed. 

It seems to me that the position, that possession 
is good against a wrongdoer & that the latter can- 
not set up the jus tertii unless he claims under it, 
is well established in our law (COLLINS, M.JI.).— 
TuK WINKFIELD, [1902] P. 42; 71 L. J.P. 21: 
85 LL. T. 668; 50 W. R. 246; 18 T. L. R. 178; 46 
Sol. Jo. 163; 9 Asp. M. L. C, 259, C. A. 


Annotations :—Consd. Kastern Construction Co. », National 
Trust Co. & Schinidt, [1914) A. C. 197; The Jvannis 
Vatis, (1922) P. 92. Apld. The Zolo, [1922] P. 9. Refd. 
Glenwood Lumber Co. vr. Phillips, [1904] A. C. 405; The 
Rosalind (1920), 90 L. J. P. 1263; Kiliott Steam Tug Co. 


Vv, Shipping Controller, [1922] 1 K. B. 127; G.N. Ry. v. 
L i. a 


" ransport & Depository, {1922] 2 K. B. 742; 
Mersey__Docks Harbour Board vu. Hay, (1923) A. C. 
345. Mentd. Plasycoed Collieries Co. v. Partridge Jones 
(1912), 81 L. J. K. B. 723. 


523. —~-— ——.|—-GLENWOOD LUMBER Co., 
Lrp. v. Purmtips, No. 377, ante. 

524. Claims by assignees in bankruptcy— 
Successive bankruptcies.|-—6 Geo. 4, c. 16, 8. 127, 
does not entitle the assignee of bkpt. under a 
second commission, where a dividend of 15s. in 
the pound has not been paid, to maintain trover 
against the assignee of a third commission, for 
effects acquired by bkpt. subsequent to obtaining 
his certificate under the second commission, & in 
his possession, order or disposition at the time of 
the third bkpcy., as such effects vest in the latter 
assignee, for the benefit of the creditors, under 
sect. 72 of the statute, which is to be taken in 
conjunction with sect. 127. 

Where bkpt., subsequently to the second com- 
mission, has become an insolvent, it is competent 
to deft. in such action to put in evidence the 
proceedings in the Insolvent Debtor’s Ct., & set 
up the jus fterlii, or the right of the provisional 
assignee to the goods, under sect. 30.—BUTLER 
», Tlopson (1838), 4 Bing. N. C. 2903 1 Arn. 93; 
5 Scott, 708; 7L. J. C. P.148; 132 E.R. 800; 
subsequent proceedings, 5 Bing. N. C. 128. 
Annotations :—Apld. Isaac t. Belcher (1839), 5 M. 








& W. 


139. Consd. Morgan v. Knight (1864), 15 C. B. N.S. 
669. Refd. Benjamin v. Belcher (1840), 11 Ad. & KI. 
3003; Mngelback v. Nixon (1875), Ta. R. 10 ©. P. 645. 


Men(d. Buckton v. Frost (1838), 8 Ad. & Hl. 844. 

525. -|—Where assignees of bkpt. 
brought trover for goods obtained by deft. from 
bkpt. by a fraudulent assignment made in con- 
ternplation of bkpcy., deft. was held not entitled 
to defeat pltfs.’ claim by setting up the title of 
assignees under a former bkpcy. under which 
bkpt. had not obtained his certificate, those 
assignees not having intervened to claim the 
goods.—MorGAN v. Kniaut (1861), 15 C. B. N.S. 
669; 3 New Rep. 469; 33 L. J. ©. P. 168; 9 
L. T. 803; 12 W. R. 428; 143 EB. R. 047. 
Annotations :—Consd. Re Clark, Ex p. Beardinore, [1894] 

2 Q. B. 393. Refd. Barker v. Furlong, [1891] 2 Ch. 172. 

Mentd. Re Roberts, Ex p. Watson (1879), 12 Ch. D. 880. 

526. Sale by sheriff.]|—In Dec. 1837, 
certain goods of C. were seized by the sheriff under 

















take possession, & a statement that a 
delivery of possession was given at the 
time of executing the mtge. ‘I'here 
was no evidence that the mtgo.-money 
had been paid. Pitf. afterwards 
executed three other mtges. of the same & 
goods to other persons, each containing 


of the other 





either in trover or detinue, 
might, ws against him, set up the right C 
mtgees.—~RUTraAN v. 
BEAMISH (1861), 10 C. P. 90.—CAN. 

, Plaintiff in 
Defendant cannot set up jus tertit.j— 
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a writ of fi. fa., & by him conveyed to pltf. by bill 
of sale, the goods remaining in U.’s possession under 
a secret arrangement between him & pltf. In 
Dec. 1838, a fiat issued against C., under which 
he was duly declared bkpt. In Aug. 1841, the 
goods, which still remained in C.’s possession, were 
again seized by the sheriff under other writs of 
fi. fa., & by him sold, & the proceeds paid over 
under an indemnity to the assignees, who then for 
the first time asserted their right. In trover by 
pltf. against the sheriff, the jury having found that 
the goods were in the order & disposition of C. as 
the reputed owner at the time of his bkpcy., 
with the consent of the true owner :—Held: the 
sheriff was not under the circumstances precluded 
from setting up the title of the assignees as an 
answer to the action.— LEAKE v. LOVEDAY (1842), 
4 Man. & G. 972; 2 Dowl. N.S. 624; 5 Scott, 
N. R. 908; 12 L. J.C. P. 653 7 Jur. 17; 134 
I. R. 399. 


Annotations :—Distd. Newnham v. Stevenson (L851), 10 








C. B. 713. Consd. Turner v. Hardcastle (1862), 11 C. B. 

fea 683. Refd. Mason v. Farnell (1844), 12 M. & W. 
( e 

527. -|—In detinue, under a plea of 


not possessed, deft. may show that the property 

in the goods detained is vested in the provisional 

assignee of the Insolvent Ct., pltf. having petitioned 
that ct., & a vesting order having been made.— 

KERNOT v. PITTIS (1853), 2 C. L. R. 242. 

528. Goods transferred by bill of sale.|- 
Pitf., being possessed of some plate, transferred 
it by bill of sale to M. & B. for a valuable considera- 
tion, but in order to defeat the execution of a judg- 
ment creditor. PItf. continued in possession of 
the plate, & the creditor having assigned his 
judgment to M. & 4B., they issued execution 
thereon; whereupon pltf., in order to defeat the 
execution, deposited the plate with deft. In 
trover by pltf. for the plate :--Held : deft. was 
entitled to set up the right of M. & B. --CHEESMAN 
v. EXALL (1851), 6 Exch. 341; 20 L. J. Mx. 209 ; 
155 E. R. 574. 

Annotations :~-~Refd. Sheridan v. New Quav Co. (1858), 
28 1. J.C. P. 58 5 horne v. Tilbury (1858), 27 L. J. Ky. 
407; Biddle v. Bond (1865), 6 B. & S. 285; Singer 
Manufacturing Co. v. Clark (1579), 5 Mx. D. 37. 

529. Subsequent bill of sale to plaintiff. | 
—Claimant was pltf., & an execution creditor deft., 
in an interpleader issue, to try whether certain 
goods were, at the time of the seizure thereof by 
the sheriff under a writ of execution, the goods of 
pltf. Pltf. proved a valid bill of sale to him of the 
goods :——-Held : it was competent for deft. to defeat 
pltf.’s title by proving a prior bill of sale to a third 
party.—GADSDEN v. BARRow (1854), 9 Exch. 514 ; 
2C. L. R. 1063; 23 L. J. Ex. 184; 2 W. R. 241; 
156 E. RR. 220. 

Annotations :—Apld. Green v. Stevens (1857), 2 H. & N. 
146. Consd. Richards v. Jonkins (1886), 17 Q. B. D. 
544, Refd. Edwards v. English (18457), 7 I. & B. 4564; 
Shingler v. Holt (1861), 7 H. & N. 65; Peake v. Cartor, 


[1916] 1 K. B. 652; Daniel v. Rogers, [1918] 2 K. B. 
Ae Mentd. Nicholson v. Cooper (1858), 31 L. T. O. 8. 


530. — Goods sold as debtor’s—After act of 
bankruptcy.|—-M., the owner of certain goods, 
put C. into possession of them, who remained so 
until after the death of the owner who died 


& deft. 

















41 U. C. R. 272,—--CAN. 

~—-- Plaintiff not in possession.) 
—-In an action of trover for quartz, 
etc., deft. pleaded denying  pltf.’s 
property in the goods, & gave evidenae 


OSs aston ——~ that the property had been seized 


BOTT Ct under execution against pltf. & sold tu 
similar agreement upon default, & a fo DOEgae SmirH (1871), 30U-C. Hq third party. PItf., at the time of the 
possession :—Held :  undor tt very: i ; ; alleged conversion, was out of posses- 
cumstances pitt. ‘could oe et pres ae ia b. —-— Defendant pleading assiynee’s sion :—Held: as pltf. was out of por- 


titic.}—O ‘CALLAGHAN v. COWAN (1877), 


session, dcft. could set up the jus tertti 


LL 2 
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Sect. 3.—Itemedies : Sub-sect. 1, B. (d), (e), (1), (g)s 
(h) & (4).] (d), (e), (F), (9) 


intestate. After M.’s death, deft. sold the goods 

by the desire & as the property of C., who had 

previously committed an act of bkpcy., of which 

deft. was cognisant. Intestate’s goods had not 

Hee administered, & the ordinary had not claimed 
em. 

In an action by the assignee of C. for the con- 
version of the goods:—HIeld: deft. was not 
entitled to set up the right of the ordinary to the 
goods; & therefore deft. could not insist that the 
property was not shown to have been in the order 
& disposition of bkpt. with the consent of the 
true owner.—WIITE v. MULLETT (1851), 6 Exch. 
7133; 201. J. Ex. 291; 17L. T. O. 8S, 146; 155 
i. R. 732. 

531. Sale to plaintiff by bankrupt—With 
authority of creditors.|—B., an undischarged bkpt., 
to whom his creditors had given, by a resolution 
duly passed, a certain quantity of his furniture, 
assigned that furniture by bill of sale to pltf., & 
afterwards sent it to deft., an auctioneer, who sold 
it & paid the money received to bkpt. In an action 
for conversion :—/eld: pltf. was entitled to the 
furniture, for bkpt. could, under the resolution of 
his creditors, dispose of it to pltf., & there was no 
Jus terlit which deft. could set’ up.—-Brown v. 
JIICKINBOTHAM (1881), 560 J. J. Q. J3. 426, ©. A. 

~——— Ballor & bailee.|—Sce BAILMENT, Vol. LIL, 
pp. 100-105, 115, 116, Nos. 281-8306, 385-392. 





(e) Lien. 

See, generally, Tarn, Volk XXAIT., pp. 212 
ct seq. 

532. Whether defence available.) — Wherever 
pltf. has a hen he may retain in trover, as well as 
inany other action, or inact. of equity (YATES, J.). 
—GREEN v, FARMER (1768), as reported in 4 
Burr. 2214; 98 Wa. R. 154, 
annotations :-—Folld. Webb v. Fox (1797), Peake, Add. Cas. 

167; Savill v. Barchard (1801), 4 Kap. 53. Reld. Ben- 

nett «. Johnson (1784), 2 Chit. 455 ; Lempriere v. Pasley 

(1788), 2 Term Rep. 485; Jones v. Sunth (17914), 2 Ves. 

3723; Kirkman v. Shawcross (1794), 6 Term Rep. 14; 

Tioughton v, Matthews (1803), 3 Bos. & P. 485; Bird- 

wood wv Raphael (1818), 5 Price, 593; Rose v. Hart 

(1818), 2 Moore, C. P. 547; Scarfo v. Morgan (1838), 

4M. & W. 270; Barnett v. Brandao (1843), 6 Man. & Q. 

630. Mentd. Wilson v. Creighton (1782), 3 Doug. K. B. 

132; Olive » Smith (1813), 5 Taunt. 56; Graham v. 

Ttussell (1816), 3 Price, 227; Young v. Bank of Bengal 

(1836), I Deac. 622; Turner v. Thomas (1871), L. Ik. 6 

C.P. 610; Re Witt, Ac p. Shubrook (1876), 2 Ch. D. 489. 


533. -|—In an action of trover, though you 
aver the property to be in pitf., it is a defence to 
the action that there is a lien in defts. (Lorp 
Hipon, (.).—/te WILKINSON, Ia yp. SEAFORTH 
(1812), 1 Rose, 306; 19 Ves. 235; 34 KE. R. 505, 
L. © 


534. J—Iseue being joined upon a plea of 
nov guilty introver & pitf. having proved property, 
demand, & refusal, deft. offered to prove a lien: 
Held: not admissible on this issue.—WHITE v. 


a ee 














under a plea denying pitf.’s pro ae 
-~CAMPBELL tv. YEADON (1884), 17 
N.& RR. (5 RR. & G ) 212.—CAN. 
; Defence may not be 
set up.J— HAGGAN tv. PAsLEY (1878), 
21. Kh. Ir. 573.—1R. 

e. Defendant bailee.)} 
—~~PHACOCK . ANDERSON (1878), 4 
N. Z. Jur. N. S. 67.—-N.Z. 


PART III. SECT. Pai 1.— 
e ° e 

632 i. Whether defence available.) -- 

The mere fact of a warehouseman, who 

has a lion on gooda for a certain sum for 

storage, claiming also to hold them for 

an untenable claim for money alleged 


version, 


ee ee 











— om ee 


houseman, 


to be due elther to himself or a third 
person, does not dispense with a tender 
of the sum due, & amount to a con- 
unless the evidence fairly 
warrants tho conclusion that such 
tender would be useless, as it would 
be refused.—LLAbO v. MORGAN (1874), 
23 C'. P. 517.-- CAN. 


532 ii. —-—.]—Pltf. sold tou R. a 
quantity of furniture under a licn & 
hire agreement, in the usual form, duly 
registered, by which the 
the furniture was retainc 
Rt., before making all her Pas tener. 
stored tho furniture with deft., 
without the consent or 


knowledge of pitf. After the furniture 


TROVER AND DETINUE. 


Trea, (1840), 12 Ad. & El. 106; 4 Per. & Dav. 43 ; 
9L. J. Q. B. 377; 4 Jur. 890; 113 E. R. 761. 
Sa ata :—Consd. Mason v. Farnell (1844), 1 Dow. & L. 


535. .|—On a plea, in detinue, that the 
goods were not the goods of pltf., deft. may set up 
a lien.— JANE v. TEWSON (1841), 12 Ad. & EJ. 116; 
1 Gal. & Dav. 584; 11L.J.Q.B.17; 5 Jur. 1037; 
113 KE. R. 754. 


Annotations :—N.F. Mason v. Farnell ce 1 Dow. & L. 
576. Apprvd. Brandao v. Barnett (1846), 3 C. B. 519. 


536. ———.]—It is hardly disputed that under the 
plea of ‘‘ not possessed ’’ a lien may be made 
available as a defence (LORD CAMPBELL).— 
BRANDAO v. BARNETT (1846), 12 Cl. & Fin. 787 ; 
3.C. B. 519; & BE. R. 1622, UW. Le; on appeal 
from S. C. sub nom. BARNETT v. BRANDAO (1843), 
6 Man. & G. 630, Ex. Ch. 

Annoiations :—Refd. Ireland v. Armstrong (1843), 1 L. T. 
O. 8S. 12; Cooper v. Shepherd (1816), 7 L. T. O. S. 282; 
Foley v. Hill (1848), 2 H. L. Cas. 28; Brock v. Gorrissen 
(1860), 2 De G. KF. & J. 434. Mentd. Reynell v. Lewis, 
Wyld v. Hopkins (1846), 4 Ry. & Can. Cas. 351; Smart 
v. Sandars (1846), 3 Cc. B. 3803; Bank of Australasia v. 
Brellat (1847), 6 Moo. BP. C. C. 152; Gibson v., Small 
(1853), 4 H. L. Cas. 353; Jones v. Peppercorne (1858), 
John. 430: Ware v. Henty (1861), 10 C. B. N.S. 65; 
Thayer v. Lister (1861), 30 L. J. Ch. 427; Frith v. Forbes 
(1862), 31 L. J. Ch. 793; Wylde v, Radford (1863), 33 
Li, J . 51; Jeffryes v. Agra & Masterman’s Bank 

(1866), la. lt. 2 Kq. 674; Webb v. Whinney (1868), 18 

L. T. 523; Brinsmead v. Harrison (1871), L. R. 6 GC. VP. 

; Crouch v. Credit Foncier of Kngland (1873), L. lk. 

8 Q. B. 374; Leese 7 Martin (1873), L. RR. 17 Mq. 224 ; 

Goodwin v. Robarts (1875), L. R. 10 Exch. 3373 Misa 

«. Currie (1876), 1 App. Cas. 554; London Chartered 

Bank of Austraha v. White (1879), 4 App. Cas. 413; 

Stumore v. Campbell, [1892] 1 Q. B. 314; Bechuanaland 

Exploration Co. v. London Trading Bunk, [1898] 2 Q. B. 

658; dte London & Globe Finance Corpn., [1902] 2 Ch. 

416; Biddell v. EK. Clemens Horst Co., (1911) 1K. 3B. 

934; lope v. Glendinning, {1911] A. C. 419. 


537. .|—In trover, a lien for tolls may be 
given in evidence, under the plea of not possessed. 
—Wrpe v. Trirve (1812), 11 L. J. Q. B. 154; 6 
Jur. 237. 

538. .|—In detinue for a picture, the ct. 
allowed a plea of ‘ lien’’ to be added to pleas of 
* non detinct’’ & ‘ not possessed,’ it being at the 
least doubtful whether the former defence could 
be given under either of the latter pleas.—BAnRne- 
WALL v. WILLIAMS (1844), 7 Man. & G. 403; 8 
Scott, N. R. 120; 31. T.0.8, 57,127; 1385 KE. lh. 











168. 

539. ——.]—Wilte v. SPETTIGUE, No. 567, 
post, 

540. ——— Necessity for special plea.|—MAson 
v. FARNELL, No. 565, post. 

541. -—— Action against solicitor—Lien of 
London agent.|--ANDERSON v. PASSMAN, No. 627, 
post, 

542. - ~— Deed subject to solicitor’s lien.|—It 


is not answer to an action of detinue by the rightful 
owner of a deed for deft. to say the deed is in 
the possession of his attorney, who has a lien upon 
it, & claims to hold it for money due to him from 
deft. —JORDAN v. ROBERTS (1862), 7 1. T. 68. 





had remained with deft. for some 
months, pltf. demanded it under the 
agreement, but deft. refused to delive: 
it up until his warehouse charges had 
beon paid; & pltf. brought this action 
for damages for the wrongful deten- 
tion & conversion of the goods :— 
Held: deft. was not cntitled to retain 
the goods until his warehouse charges 
wore paid.—SMITH v. CAMPBELL (B. C.) 
(1911), 17 W.L. R. 493; 16 B.C. FR. 


by pltfs. Scotr 


532 ili. ——-.] — WELCH *. 
(1920), 28 B.C. R. 349.—CAN. 
532 iv. .}—LONDON & NORTH 
WESTERN Ky. Co. tv. HuGies (1889), 


26 L. KR. Ir. 165.—IR. 





&@ ware- 


PART JIT.—DENFORCEMENT OF LABILITY. 





543. Lien in respect of guarantee.]— In 
an action of detinue, a plea setting up a lien on the 
chattel detained, in respect of a guarantee entered 
into by deft., at pltf.’s request, for a debt to be 
incurred by a third party, but not stating that the 
debt has been, or is about to be, incurred, is good ; 
& pltf. must show, by way of answer, that the 
guarantee is terminated. — MECKLENBURGH vv. 
GLOYN (1865), 18 W. R. 291. 

Extinguishment of lien.|—-See, generally, 
JaEN, Vo]. XX XII., pp. 229-238, Nos. 141-219. 
Innkeeper’s Hen.]|—See INNS & INN- 
KEEPERS, Vol. XXIX., pp. 18 22, Nos. 238-285. 
Insurance broker & client.|—See INsunr- 
ANCE, Vol. XXIX., pp. 84-86, Nos. 429-445, 

—--— Carriage of goods by sea.}|—See SuippiIna, 
Vol. XLI., pp. 582-592, Nos. 4054-4156. 











(f) Limitation of Actions. 


Sec LIMITATION OF Actions, Vol. XXXIT., pp. 
327, 343-315, Nos. 136, 259-272. 

Action by administrator.]— See Execurons, Vol. 
NXITIT., p. 802, No. 3670. 


(y) Negligence of Plaintiff. 


544. General rule.|—(1) If a party possess 
himsclf of a stolen bill or note improperly, a demand 
& a refusal are not necessary previous to an action 
of trover brought for its recovery by the loser. 

(2) If a party be robbed of a negotiable security 
eight days before it is payable, & he does not give 
notice of his loss till the end of seven days, & then 
only to the payer, but gives no notice of any kind 
to the public, he does not use due diligence, & can- 
not recover in trover against a party who dis- 
counted such security six days after the loss.— 
BECKWITH v. Cornan (1826), 8 Bing. 444; 2 
(. & P. 261; 11 Moore, (. P. 385; 41. 7.0.8. 
(. P. 139; 180 BK, R. 58. 





545. ——-.]—Mornison v. BUCHANAN, No. 478, 
ante, 
546. ——~.]—It appeared that N. had pledged 


with pltfs. two separate consignments of tobacco. 
He paid off the advance on one consignment, & 
presented to pltfs. a properly drawn delivery order 
mrespect of it. They signed it, & N. subsequently 
added above their signature the description & 
distinguishing marks of the other consignment, & 
thus obtained from defts. delivery of both con- 
signments :—HTeld: an action for conversion 
would lie against defts., since pltfs. had not been 
guilty of any negligence which was the proximate 
cause of the wrongful delivery.—UNION CREDIT 
BANK, limp. v. MERSEY Docks & HakrBour 
BOARD, UNION CrEDIT BANK, LTD. v. MERSEY 
Docks & Harbour Boarp & Nortu & Sout 
WALES BANK, Lirp., [1899] 2 Q. B. 205; 681. J. 
Q. B. 842; 81 L. T. 44; 4 Com. Cas. 227. 


Annotations :—Refd. Colonial Bank of Australasia v. 
Marshall, [1906] A. C. 559; London Joint Stock Bank v. 
Macmillan & Arthur, {1918} A. C. 777. 


(hk) Payment into Court. 

547, Whether admissible.]—In an action against 
a coach owner for losing a trunk deft. was allowed 
{uo pay into ct. the amount of the sum to which 
he had by notice limited his responsibility. - 
Hurron v. Bonton (1782), 3 Doug. K. B. 59; 1 
Hy. Bl. 209, n.; 99 E. R. 537. 

Annotations :—Mentd. Yate v. Willan (1801), 2 East, 128; 

Broadhurst v. Baldwin (1817), 4 Price, 58. 

548. J—(1) If in trover the declaration 
enumerate a great number of articles, & deft. pay 
money into ct., & plead that pltf. has sustained 
no greater damages, pltf. must show what articles 
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deft. has converted; & a declaration in trover 
being general, deft., by this plea, does not admit 
anything beyond his payment into ct.; & in such 
a case the proper measure of damages is the value 
of the articles which pltf. proves that deft. has 
taken & kept. 

(2) If in trover for stone masons’ tools pltf. 
prove that deft. took & used some of the tools 
& returned them, this is a conversion, but one for 
which the jury ought to give small damages & 
not the value of the tools so used.— Cook v. HARTI: 
(1838), 8 C. & P. 568; 173 BK. 1. 621, N. 2. 


«{nnotation :—As to (1) Apld. Story v. Finnis (1851), 6 
Kixch. 123. 


549. ..—To an action of trover there was a 
plea that the conversion complained of was the 
sale of certain cattle after deft. had seized & 
impounded the same as the surveyor of the high- 
way, & that pltf. ought not further to maintain 
the said action, in respect of the said conversion, 
because deft. now brings into ct. the sum of £10 
ready to be paid to pltf., & that he had not sus- 
tained damages to a greater amount :—IIeld: 
bad, on special demurrer, as not warranted by the 
new rules.—-KEY v. THIMBLEBY (1851), 6 Exch. 
692; 2bL. M. & P. 478; 20 L. J. Wx. 292; 17 
L. T. O. S. 2433; 15 Jur. 565. 


Annotations :—Refd. Thompson wv. Sheppard (1851), 4 
K. & B. 53: Berdan v. Greenwood (1878), 3 Ix. D. 251. 








550. .|—CROSSFIELD v. Stren, No. 560, 
post. 
551. |—To an action of detinue, deft. 





cannot plead payment of moncy into ct. in satis- 
faction of the value of the goods,—AlLLAN v. DUNN 
(1857), | H. & N. 572; 26 1. J. Hx. 185; 28 
J. T. OWS. 257; 156 TE. R. 1330. 

552. Offer to return goods.|—In trover 
for goods deft. pleaded payment of money into ct., 
& pltf. replied that he had sustained more 
damages ; deft. paid into ct. the cost price of the 
goods, having offered the goods in specie to pltf. 
two days only after they ought to have been 
delivered. Pltf. proved that he had sustained 
inconvenience & loss by not having the goods 
delivered at a proper time. The jury, however, 
found for deft. & the ct. refused to set aside 
the verdict.—Evans v. LEWIs (1835), 3 Dowl. 
819. 

553. Effect of plea.|--A plea of payment into 
ct. has a different eftect when pleaded to a count 
in trover & a count for money had & received. 
In the former case, it admits any evidence admis- 
sible under not guilty to reduce the damages; in 
the other case it admits of no evidence which, 
admitting a debt for a certain cause, goes to reduce 
its amount, by proof of payment or set-ofl. 

In an action of trover & for money had & 
received, brought by an administratrix against 
a party who by mistake had acted as exor. de son 
tort :—Held: under a plea of payment into ct. to 
the whole declaration, deft. could not prove in 
reduction of the amount recoverable under the 
indebitatus count payments made by deft. & which 
pitf. would have been bound to make in course of 
rightful administration.—GoLpDy v. GoLDyY (1856), 
261. J. Fx. 29. 





(i) Release and Waiver. 

554. Release-—Defence to actlon—Release of co- 
defendant.]—A release to one deft. of ‘‘ all actions, 
etc.,’’ will discharge a co-deft. in trover.— KIFFIN 
v. WILLIS (1695), 4 Mod. Rep. 379: 87 EB. R. 455; 
sub nom. KIF¥FIN’S CASE, Comb. 310. 

555. ——- ———.]—ANon. (1773), Lofft, 323 ; 98 
BE. R. 674. 

Waiver.|— See Sect. 4, post. 


518 


Sect. 3.—Remedies: Sub-sect. 1, B. (j) & (k), & C-. 
(a) & (b) 4.) 
(j) Lteturn or Tender of Goods. 

556. Whether defence to action.|—RUTLAND’S 
(COUNTESS) CASE (1597), Moore, K. B. 266; 1 
Roll. Abr. 5; 72 BE. RR. 571. 

Annotations :—Apld. Moon v. Raphael (1835), 1 Hodg. 289. 
Consd. Hemming v. Hale (1859), 7 C. B. N. 8. 487. Distd. 
KNdmondsyon v. Nuttall (1864), 34 L. J. C. P. 102. Refd. 
Lemasons & Dickson’s Case (1626), Poph. 189; Evans 


?. Lewis (1835), 3 Dowl. 819; Heald v. Carey (1852), 21 
1l,. J.C. P. 97. 


557. Before action brought.|—If a man 
find my horse, & after ride him, & then delivers the 
horse unto me, & I bring an action of trover for the 
conversion, it is no plea that you have delivered 
the horse to me before the action brought, for you 
ought to answer to the conversion (POPHAM, J.).— 
ANON. (1601), Gouldsb. 155; 75 E. R. 1061. 











558. -}—ITAYWARD v. SEAWARD, No. 
281, ante. 
559. After action brought.| —CHILTON »v. 





CARRINGTON, No. 514, ante. 

560. ——— Goods converted by two persons - 
Action against one for all goods converted—Return 
of goods taken by one.|—-Under a will, which was 
afterwards discovered to be imperfectly executed, 
& therefore altogether inoperative, certain goods 
were given to A. & B., which. on the decease of 
the maker of the imperfect will, they respectively 
carried away. Subsequently,on the discovery of 
the will being inoperative, administration was 
obtained, & the administrator sued A. in detinue 
for all the goods. <A. restored the goods he had 
himself taken, & pleaded it, paying one shilling into 
ct. as damages for the detention, & pleaded 
non deline? as to the portion taken by B. :-—Held: 
the administrator could not recover against A.— 
CROSSFIELD v. SUCH (1853), 8 Exch. 825; 10.1. fh. 
668 5 22 L. J. Ex. $25; 21 1. T. O. S. 187; 1 
W. RR. 470; 155 FE. WR. 1587. 


Annotation :—Mentd, Law Guurantee & Trust Soc. v. Bank 
of England (1890), 24 Q. B. D. 406. 


(A) Other Defences. 


561. Purchase in market overt—Effect of plea.|— 
A. justification in trover that the goods were bought 
in market overt, impliedly confesses the allegation 
that they belonged to pltf.- Comyns v, BoyvEn 
(1596), Cro. Eliz. 485; 78 Jo. R. 736. 

Annatations :--Apld. Fancourt v». Bull (1835), 1 Bing. N. C. 
681,  Consd. Cooper v7. Shepherd (1846), 3 C. B. 266. 
Mentd. Drury », Defontaine (1808), 1 Tannt. 131; Begbie 
v. Levi (1830), 1 Cr. & J. 180. 

562. Promise to pay sum of money.! —ALLEN 1. 
Harnts (1606), 1 Ld. Raym, 122; 2 Lut. 1587 ; 
YL id. R. O78. 

Annotations :—Rofd. Lynn v. Bruce (1794). 2 Hy. BL 317; 
Allen v. Milnor (1831), 2 Cr. & J. 47. Mentd. Gascoyne 
vw. Wdwards (1826), 1 Y. & J. 19; Bayley v. Homan 
(1837), 3 Bing. N.C. 915. 


PART JJI. See ay SUB-SECT. 1.— property 

557i. Whether defence to actron— 
Refore action brought.J—SVITiAL %. 
OYLER (1921), 55 N.S. R. 105,—CAN, 








559 i. After action braught.|— 
BROWN 7 CANADA Portr Huron Co. 
(1905), 14 Man. L. R. 6388; 2W2. 1. 561 iv 
15).—CAN, 


PART HI. SECT. 3, SUB-SECT. 1.--- a 
B. (k). 


—PItf. contracted orall 


561i. Purchase in = market overt— 
Effect of plea.J}—A sale on the public 
market of Grahamstown, of stolen 
property, docs not vest the property 
sO sold in the purchaser as against the 
{rue owner.—VAN DER MERWE 1. 
WTB (1883), 3 IK. D. C. 97.—S. AF. 

561 ii. —-—- ——-.]—A bona fide pur- 
chaser at a public market of stolen 


crop which he 


cro 





land. 
emp :—Held : 
Stat. 


is entitled to retain such 
property against the true owner until 
the Jatter repays him the purchase 
price.--RETIEF v. HAMERSBACH (1884), rv. 
1S. A. R. 171.—S. AF. AUS 


561 iii. ——- ——-.]— JANTJE 0. PRE- 
Torus (1889), 3 8. A. R. 65.—8. AF. 


: ———.]—WoOoDHEAD, b 
PLANT & Co. v. GUNN (1894), 11S C. y 
4 Cc. uf R. 20.—5 AF. 

{. Land Act or Statute of Frauds.) 


that he should clear & plough part of 
deft.’s land & take as compensation the 


cleared & sowed the Jand, reaped the 
& removed it for safe custody to 
deft.’s house on another part. of the 
In an action of trover for the 
neither Land Act or 
Frauds afforded any defence.— 


TROVER AND DETINUE. 


563. Pledge by third party to defendant.|—-To an 
action of trover, plea, that one lawfully in posses- 
sion of goods pledged them to deft. :—Held : ill.— 
JAULLERY v. BRITTEN (1838), 4 Bing. N. C. 242; 
5 Scott, 655 ; 132 E. R. 781. 

564. Joint ownership — Non-joinder of co- 
owners.|—In detinue, upon issue joined on a plea 
denying property in pltf., it is no defence that 
there are other persons, co-tenants with pltf., who 
are not joined in the action.—BROADBENT v1. 
LEDWARD (1839), 11 Ad. & El. 209; 3 Per. & Dav. 
45; 118 E. R. 395. 

Aeon :—Apld. Mason v. Farnell (1844), 1 Dow. & L. 


565. ——— With plaintiff —Necessity for special 
plea.|—-In detinue sur trover a defence that deft. 
was tenant in common with pltf. cannot be given 
in evidence under “non delinet” or “ not 
possessed,’’ but must be specially pleaded. 

If deft. has any right to detain arising as in this 
case out of a joint interest or as in other cases out 
of a lien or pledge, we think he must plead such 
right specially on the record (per CuR.).—MA80N 
ov. FARNELL (1844), 12 M. & W. 674; 1 Dow. & I. 
576; 13 1. J. Ex. 142; 21. T. O. S. 424; 152 
KE. R. 1369. 


Annotations :—Apld. Barnowall v. Williams (1841), 7 
Man. & G. 4033; Whitehead v. Harrison (1844), 6 Q. B. 
423. Consd. Clossman v. White (1849), 7 C. B. 43, 
Expld. Morgan v. Marquis (1853), 9 Exch. 145. Refd. 
Clements v. Flight (1846), 16 M. & W. 42. 


566. -—To a declaration in trover, 
deft. pleaded that, before & at the time of the 
committing, ete., he & pltf. were jointly & together 
the owners and proprictors of the chattel :—-Held : 
bad, on special demurrer, because, if the conversion 
was denied, the plea amounted to not guilty, &, 
if it was confessed, the plea could be understood 
only as confessing a destruction of the chattel, 
which was not justified.— H1IaGIns v. THOMAS 
(1846), 8 Q. B. 908; 15 17. J. Q. B. 261; 10 Jur. 
753; 115 I. R. 1116. 

567. Theft—Failure to prosecute to conviction.| 
—(1) An action of trover is maintainable to 
recover the value of goods which have been stolen 
from pltf., & which deft. has innocently purchased, 
although no steps have been taken to bring the 
thief to justice ; for the obligation which the law 
imposes on a person to prosecute the party who has 
stolen his goods does not apply where the action 
is against a third party innocent of the felony. 
Qu.: whether pltf. can maintain such action 
against a party who has received the goods know- 
ing them to have been stolen. 

(2) Semble: in order to set up as a defence that 
the goods had been stolen, & that pltf. has not 
prosecuted the thief to conviction, it ought to be 
specially pleaded. 

(3) Qu. : whether in trover evidence of a lien 











LORENZ v. HEFFERNA (1877), 3 


Voi. h. (.) 129.—AUS. 
g. Lurchase by defendant.) HAMIL. 
KENYON, [1924] St. R. Qd. 78.— 


h. — —- Necessity to plead specially.) 
-~—Where in trover the defence is that 
the property was purchased from pitf. 
oft. it should be specially pleaded. 
—GUNN ». GILLESPIF (1836), 2 U. C. BR. 
124.—CAN. 

k. Notes given aa collateral security.) 
-~-MAYBEE v. BANK OF ‘TORONTO 
(1870), 29 U. C. R. 566.—CAN. 

l. Plaintiff's right barred under Statute 
of Limitations.|}—KEITH v. MOMURRAY 
(1877), 27 C. P. 428.—CAN. 

m. Goods not property of Plaintf. | 
—MORICE v. CHAPMAN (1889), 28 N. B. 
R. 224.—-CAN. 

n. Detention ordered by arbiter ex 


with doft. 


ht raise. Pitt. 
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on the goods is admissible, under the plea of not 

possessed.— WHITE v. SPETTIGUE (1845), 138 M. & 

W. 603; 1 Car. & Kir. 673; 14 L. J. Ex. 99; 4 

ek, 0.8. 317; 95. P.761; 9 Jur. 70; 153 E. R. 

252. 

Annotations :—As to (1) Apld. Lee v. Bayes 1856), a Cc. B. 
599. Consd. Wells v. Abraham (1872), R. 7 Q. B. 
554. Refd. Osborn ». Gillett (1873), I R. 8 Exch. 88; 
pidend 1 Insce. v. Smith (1881), 6 Q. ais Generally, 
Men d. Appelby v. penn Ie, B08 55 “an J. Q. B. 129; 
Smith v. Selwyn, [1914] 3 8; Admiralty Comrs. v. 
8.5. Amerika, (1917) A. o.5 


——.|—Ser, ny GHG: Vol. I., p. 61, 

Nos. 499-506. 

568. Loss of subject-matter.]—If an attorney 
who has reccived his client’s deed to keep for him 
loses it, & nothing appears respecting the cause of 
the loss, he is liable to an action of detinue on the 
part of his client.—REEVE v. PALMER (1859), 28 
LL. J.C. P. 168; 5 Jur. N.S. 916; 7 W. R. 325, 
Ex. Ch. 

Annotations :—Distd. Goodman v. Boycutt ne) 2B. &8. 
1. Apld. Wilkinson v. Verity (1871), L. R. 6 C. P. 206. 
Expld. aullen v. Swan Electric Engraving Co. (1907), 23 
ee L. It. 258. Consd. Coldman v. Hill, [1919] 1 K. B. 


Menta. City of ane (Cargo Owners) v. Hall 
Line (1926), 42 T. L. 


569. Before BenertG acquired by plaintiff.| 
—CGOODMAN v. Boycort, No. 395, azite. 

Infancy.]|—See INFANTS, Vol. XXVIII., p. 180, 
Nos. 403, 404. 








C. Damages. 
(a) In General. 

570. Title alleged to be in third person—Cross- 
examination for purpose of mitigating damages.|]— 
Mnci v. BLountT, No. 574, post. 

571. Goods not produced by apap ee 
evidence of kind & quality sufficient.|—-(1) In 
trover for converting goods received but ae 
produced by deft., slight evidence of the kind & 
pean y of such goods may properly be given effect 
oO. 

(2) Money paid on demand by pltfs. as bailees of 
goods to the owner of them is receivable in evidence 
as damage sustained in such action.—GRKEAT 








WESTERN Ry. Co. v. GURTON (1858), 1 F. & F. 
309, N. P. 
ee Ca nota.J—ROBINSON & orig had — expired. 


The 
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Presumption of highest value.]—<Sce Sub- 
sect. 1, C. (b) i., post. 

572. Matter for consideration—Money paid on 
ig eae by plaintiff.}——-GreaT WESTERN Ky. Co. 

1, GURTON, No. 571, ante. 

578. Effect of appointment of receiver.] — 
PERUVIAN GUANO Co. v. DREYFUS BROTHERS & 
Co., No. 605, post. 


(b) Value of Goods. 
i. In General. 


574. Value of goods converted—General rule.]— 
In an action of trover the general rule is, that the 
damages should be the value of the thing taken ; 
& if in trover deft. only plead that he did not 
convert the goods, his counsel will not be allowed to 
cross-examine pltf.’s witnesses, to show, in mitiga- 
tion of damages, that the goods taken really 
belonged to a third person.—IFIncH v. BLOUNT 
(1836), 7C. & P. 478; 173 BK. R. 212, N. P. 

575. ——— ‘* Money in a purse.’’|—RIVERS v. 
OonpsktIrRtT, No. 50, ante. 

576. Goods assigned for money advanced.| 
—A, a manufacturer at Stockton-upon-Tees, 
gives goods to the carrier there to have delivered at 
deft.’3 wharf, London, & receives the usual receipt. 
He then hands over to plitfs., in consideration of 
an advance of money, the carrier’s receipt, invoice, 
& an order upon defts. to deliver the goods in 
question upon their arrival :—Held: upon dis- 
obeying such order, etc., previously lodged with & 
acknowledged by them, defts. were liable in trover, 
though pltfs. were never in actual possession of the 
goods, & the measure of damages was the value of 
the goods, not the sum actually advanced.—HOLL 
v. GRIFFIN (1833), 10 Bing. 246; 3 Moo. &S. 7382 ; 
31.75.C. P2173 181 E.R. 898. 


Annotation : —_Mentd. ae ». North British Australasian 
Co. (1862), 77. & N. 603. 


577. Goods deposited as security for usurious 
A. pur- 
chases of B. for ready money, malt, which he 
immediately resells to B. at an advanced price, 
payable in bills, the malt to be held by A. as a 
security. B. demands the malt without paying 














question wus 


NorTH BRiTIsn Ry. Co. anes 
Macph. (Ct. of Sess.) 841.—SCOT. 

0 Substantial damages.) — In an 
action of detinuc, substantial damages 
tor the detention may be awarded & 
held, though the chattels be given up.— 
WITSON 0. TITOMSON (1878), 4 V. lL. ht. 
(l.) 281.—AUS. 

p. Gold detained by order of Govern- 
ment.) — JUDERLMAN Vv. COLONIAL 
GOVERNMENT (1909), 3 Buch. A. GC. 
410; 190. T. R. 442.—S. AF. 


PART III. SECT 3, SUB-SECT. 1.— 
. (a). 

q. Mitigation of damages — Money 
voluntarily expended in paying off 
morligage.|—In an action for con- 
version, deft. is entitled in reduction 
of damages to have taken into con- 
en moncys voluntarily expended 
by him in paying off a mtge. debt 
secured upon the subject-maticr of the 
action for which pltf. would otherwise 
have been Hable.—HILL v. ZIYMACK 
(1908), 7 OC. lL. R. 352.—AUS. 

r. Damages sustaincd by trainer from 
Pad pF ee one MA ah de by ae 
& of profits a ¥ supplying in- 
formation to othere Wh hether damages 
too ey Bowe vw. TEEFY (1927), 
27 S 301; 44 N. 8S. W. 
We N. 102.—AUS., 

Exemplary damages.}—A. & RB. 
both claimed the ownership of a cro 
of wheat, A. as being tenant of 
& B. on the ground that the lease 


whether the oral agreement between 
the parties was for one or five years. 
B. had cut & stacked eight stacks but 
had not interfered with the rest of the 
wheat which was cut & put up by A. 
in six stacks. A. had a verdict $650. 
Upon a motion for a new trial :-— 
fleld: the judge was correct in telling 
the jury that if they found a verdict 
for A. they were not limited in esti- 
mating damages to the actual pecuniary 
Joss, but could allow exemplary 
damages in addition—MONKMAN v1. 
bane” (1888), 5 Man. L. R. 317.— 


a. Vindictive or primitive damages. }— 
In an action of detinue vindictive or 
punitive damages cannot be awarded. 
—CAMPBELL v. NORTHERN CROWN 
BANK (1914), 29 W. L. R. 651; 7 
W. W. R. 321; 18 D. L. RR. 187; 24 
Man. L. jt. 725.—CAN. 


b. Replacement value.J—In an action 
of trespass & conversion of buildings 
on the property trespasxsed upon, re- 
placement value is not a measuro of 
damages.—- MILLER v. ew et aul 
1D. L. R. 764; 36 B. 

CAN. 

co. Damages for temporary detention 
of car—Not for value of car cptiekieed 
Taos after foe begun.J— DZAM 

ee leet dee Dike Rt 835; [1927] 


a an a he proved—Impounding a 
pigs. arg ais v. HYDE, [1903] T.8 


PART III. SECT. 3, SUB-SECT. 1.— 
C. (b) i. 


574i. Value of goods converted— 
General rule.}-——The measure of dama oe 
in an action for the conversion will 
the value of the goods, frec from ea 
deduction on account of the debt.— 
OSBORNE v. SYNNO' (1877), 3 V. L. R 
(L.) 148.—AUS. 

574 ii. -——.}—-In an action for 
the conversion by deft. of certain !ogs 
of pitf. which had been cut without 
ee on pltf.’s land, & a are 
»y deft. & hauled to his "mill, & there 
eut into lumber :—Jield : the measure 
of damages was the valuo of the logs 
as they were in deft.’s yard at the 
time they were demanded by plitf. 
—SMITIt v. BAECHLER (1889), 18 O. R. 
293.—-CAN. 

574 fii. ——~- -}—In trover the 
measure of damages is the value of the 
thing taken. MANNING ¥. JONAS 
ee 14N.2Z. L. XR. 53.—N.Z,. 
.}—Pitf. recovering full valuo 
of reach run down by defta.’ steamer, 
cannot also recover remains of the 
yacht from defts. as on_ conversion. 
—Kina v. Buti CoAL MINING Co, 
(1877), Knox, 389.—AUS. 


f.—— To plaintiff.}— DoyLE v. 
Iecc.kEs (1867), 17 C. P. 644.—CAN. 


—— & Damages for detention.) 
Fite. placed a mare in the custody 
of B. for sale with permission to make 
uso of her pending the finding of a 
purchaser. hile the mare was in the 
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Sect. 3.—Remedics : Sub-sect. 1, C. (b) i. & it.) 


the bills :—Held: B. may recover in trover the 
full value of the malt, without deduction or re- 
couper of the money received by him upon the 
simulated sale.—HARGREAVES v. JLUTCHINSON 
(1834), 2 Ad. & El. 12; 4 Nev. & M. k.B. 11; 4 
L. J. K.B.17; 111 E.R. 5. 

Annotation :-—Refd. Lodge v. National Union Investment 

Co., [1907] 1 Ch. 300. 

578. Where no special damage alleged.|— 
COOPER v. SHEPHERD, No. 666, post. 

579. Greatest value presumed—-Where goods not 
produced.|—Anrmory v. DELAMIRIE (1722), 1 Stra. 
505; 93 K. R. 661. 

Annotations :—Apld. Lupton v. White, White v. Lupton 

ete), 15 Ves. 432; Mortimer v. Cradock (1843), 12 

.-J.C. P. 166; Gray v. Haig, Haig v. Gray (1854-55) 

20 Beav. 219; Hammeramith & City Ky. v. Branc 

1869), L. R. 4 HH. 1. 171; Wilson v. Northampton & 

anbury Junction Ry. (1874), 43 L. J. Ch. 503; Tho 

Winkfeld, [1902] P. 42: Coldman v. Hill, [1919] 1 K. B. 

443. Refd. Dean v. Thwaite (1855), 21 Beav. 621; 

Broadbent v. Imperial Gas Co. (1857), 7 De G. M. & G. 

436; Plasycoed Colleries Co. v, Pontridge, Jones (1912), 

81 L. J. K. B. 723. Mentd. Webb ». Fox (1797), 7 Term 

Rep. 391; Sutton v. Buck (1810), 2 Taunt. 302; Burton 

v. Hughes (1824), 9 Moore, C. P. 334; Taylor +. Haygarth 

(1844), 8 Jur. 135; Whitehead ». Harrison (1844), 6 Q. B. 

423; Bridges v. Hawkosworth (1851), O) Age ate TS 

White v. Mullett (1851), 6 Exch. 713; Ancona v. Marks 

(1862), 7H. & N. 686; Chowne v. Baylis ieee 31 Beav, 

3513; KR. v. Gardner (1862), Le. & Ca. 243; Buckley v. 

Gross (1863), 3 B. & 8. 566; Williams »v. Williams (1863), 

33 Beav. 306; Wentworth v. Lloyd (1864), 10 H. L. Cas, 

589; Bourne v. Fosbrooke (1565), 18 C. B. N.S. 5153 

Taunton Petn. (1869), 21 L. TT. 169; Mussammat Sundar 

v. Mussammat Parbati (1889), 5 T. L. I. 683; Keighley, 

Maxted v. Durant, [1901] A. C. 240; Eastern Construc- 

tion Co. v. National rust Co. & Schmidt, [1914] A. C. 

1973; Daniels v. Rogers, [1918] 2 Ik. BK. 2253 Smith wv. 

G. W. Ry., [1921] 2 kK. B. 237. 

580. —.|— Where articles, forming an 
entire set, e.g. diamonds in the form of a diamond 
necklace, have been taken from the owner’s custody 
without his knowledge, & a part of the set is proved 
to have been in deft.’s possession shortly after they 
were taken, & he cannot give any satisfactory proof 
of the mode in which they came into his possession : 
—Held: a jury, in an action of trover, may fairly 
be directed to presume that the whole set came to 
deft.’8 hands; & the full value of all the articles 
lost is a proper measure of damages.—MORTIMER 
v. CRADOCK (1843), 12 L. J.C. P. 166; 7 Jur. 45. 


581. ——~ .J]--[Where] a man,... having 
converted property, refused to produce it, that its 
exact value may be known, he is liable for the 
greatest value that such an article could have 
(ScruTToN, L.J.).—CoLDMAN v. HI, [1919] 1 
K. B. 443; 88 I. J. KK. B. 491; 120 L. T. 412; 
35 T. L. R. 1463 63 Sol. Jo. 166, C. A. 

582. Cargo wrongfully sold by master—Cost price 
of cargo—With freight paid.|—In consequence of 
damage, the vessel put into B., & under advice 














TROVER AND DETINUE. 


the captain sold the cargo & repaired the vessel, 
& came home. The jury found that the salo was 
unnecessary. Damages were composed of the 
cost price of the cargo here, & the amount of freight 
actually paid :—Held: a reasonable estimate. 
The captain, acting bond fide in the course of his 
employment, but under a mistake, the effect of 
circumstances or authority, has been guilty of an 
act amounting to a conversion. His act was not 
so ultra his employment as to be without the scope 
of his authority; for though acting under a 
mistake, he meant to act under his authority. I 
cannot find any circumstances to sever the owners 
from the captain; & I think that the act amounts 
to a conversion against the owner (WILDE, C.J.).— 
EWRBANK v. Nurtina (1849), 7 C. B. 7973; 13 
L. T. O. S. 94; 137 BE. R. 3163 sub nom. Tur 
TRITON, EwWBANK v. NutrTina & JIoarn, 4 L. T. 
621. 
Annotations :-—Reid. Notara v. Henderson (1872), L. RH. 
7 Q; B. 225. Mentd. Coulthurst v. Sweet (1866), L. R. J 
C. P. 619; Weir v. Bell (1878), 3 Ex. D. 238; Wagstaff 


v. Anderson (1880), 5 C. P. D. 171; Prager v. Blatspicl 
Stamp & Heacock, [1924] 1 K. B. 566. 


583. Sale price of goods—Delivery to purchaser 
frustrated by conversion.|—Pltf. purchased cham- 
pagne lying at deft.’s wharf at 14s. per dozen, & 
resold it at 24s. to the captain of a ship about to 
leave England. MDefts. refused to deliver the wine 
& pltf. was unable to fulfil his contract, champagne 
of a similar quality not being procurable in the 
market. Defts. had no knowledge of the sale, or of 
the purpose for which pltf. required delivery of the 
champagne. In an action for the conversion :— 
Held: pltf. was entitled, as damages, to the price 
at which he had sold the champagne.—FRANCE v. 
GAUDET (1871), lL. R.6Q.B. 199; 40 lL. J. Q. B. 
121; 19 W. R. 622. 

Annotations : —Refd. Horne v. Mid. Hy, (1873), L. BR. 8 

C. P. 131; The Star of India (1876), 1 2. D. 466; Johnson 

v. Hook (1883), 31 W. R. 812. Mentd. Attenborough v. 


J.ondon & St. Katherine Docks Co., Attenborough v. 
Same (1878), 26 W. R. 583. 


584. Amount realised by sale of goods.|—-The 
registered proprietor of the copyright in a book, 
to whom a special action on the case against an 
infringer is given by Copyright Act, 1842 (c. 45), 8. 
15,is also entitled to bring an action against him 
under sect. 23 in detinue for the copies of the book 
retained, & also in trover for damages arising from 
the wrongful conversion. The measure of damages 
will be the total amount realised by the sale of the 
books.—Muppock v. BLAcKwoop, [1898] 1 Ch. 
58; 671. J. Ch. 6; 77 L. T. 493; 46 W. R. 166; 
M47. 1. R.43; 42 Sol. Jo. 46. 


ii. At Time of Conversion. 


585. General rule.] —MERCER v. JONES, No. 62], 
post. 


possession of B. she was levied upon 
under an oxeculion issued on a 
Judgment recovered by deft. against B. 
& was delivered to deft. In settlement 
of the debt & costs :—Jleld : pltf. was 
entitled to recover against deft. the 
value of the mare & damages for her 
detention.—GARDEN tv. NEILY (1898), 
31 N. 5. R. (19 R. & G.) 89.—CAN. 

h. ——-.] — JORDISON v. Ross 
(N. W. T.) (1907), 6 W. L. R. 388,— 
CAN. 

k. ———.}-—-LAMB ¥. KINCAID (1907), 
38 8S. C. R. 516.—CAN. 

1. ——.|—]LAMB v. THOMPSON (1913), 
24 W.L. R. 404.—CAN. 

m. .}+—Deft. held certain shares 
in trust to secure a debt duc to 
ritf. by P. On pltf. demanding the 
shares he learned deft. had delivored 
them back to P. over a year before :-—~ 
Hleld: the damages recoverable by 





pltf. were the value of the shares at 
the date of his demand, not at the date 
doft. parted with them.—STANTON »v. 
WOLVIN, [1920] 3W. W.T., 399.- -CAN. 


n. Full value of land.j]—Jn trover 
for a decd ee ae a fee simple, the jury 
can only give the full value of the land 
at or after the conversion, as damages. 
can v. MUNRO (1839), 6 O. S. 57.— 


0. Damages in excess of value of 
property.J--M. having sold produce, & 
received notes in payment, refused to 

ive up the property. In trover, the 
ury gave £25 damages over the actual 
value of the property, which they at 
the same time estimated too high :— 
Hela: deft was not entitled to a new 
trial for the excess of value allowed, but 
it was granted, on the ground of the 
£25 damages, on payment of costs.— 
GOWLAND v. MEADE (1857), 6 C. P. 


353.—CAN. 

. Not necessarily value of goods.) 
—The measure of damages in trover 
was not necessarily the value of the 
goods.—O’TOOLE v. WALLACE (1883), 
16 N. 8. R. (4 R. & G.) 257.—CAN. 

q. Amount realised by sale of con- 
verted goods & not actual value.]— 
CANADIAN NATIONAL Ry. Co. ». 
MARSHALL (Sask.), (1923) 4 D. L. R. 
952.—CAN. 


PART III. Bear 3, geen: Le 


5851. General rule.J—In trover the 
principle of law (though not an in- 
flexible one) is, that the jury can give 
no more damages than the value of the 
goods at the time of the conversion.— 
MoRTON & MOGHER v. MOoDOWELL 
(1850), 7 U. Cc. R. 338.—CAN. 


585 ii. —-—-.]— The measure of 
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586. In an action for the conversion of 
goods of which pltf. has the immediate right of 
possession, the true measure of damages is the full 
value of the goods at the time of the conversion. 

Pltf. had certain looms in deft.’s mill, & de- 
manded possession of them, deft. having no right 
to detain them. Deft., however, having obtaincd 
a judgment against pltf. in the county ct., in 
respect of which he would be entitled to issue 
execution against him on the next day, refused to 
deliver them up; & the looms were taken in exe- 
cution on the following morning, & sold. In an 
action for this wrongful conversion :—Held: the 
liability of the looms to the county ct. process, & 
the fact that by the wrongful seizure pltf.’s debt 
was apparently satisfied, were not circumstances 
which the jury could take into consideration in 
estimating the damages.— EDMONDSON v. NUTTAL. 
(1864), 17 C. B. N.S. 280; 4 New Rep. 366; 34 
L. J.C. P. 102; 13 W. R53; 144 KB. R. 1138. 


sinnotations :—Apld. Johnson v. 1. & Y. Ry. (1878), 3 
C. P. D. 499, Refd. Brinsmead ». Harrison (1871), L. Lt. 
6 C. P. 5843 Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924}) 1 K. B. 775: Lloyds Bank v. 
Chartered Bank of India, Australia & China (1928), 97 
L. J. K. B. 609. 


587. At subsequent time—Discretion of jury.]— 
In trover, the jury are not limited to find as 
damages the mere value of the property at the 
time of the conversion, but they may find as 
damages the value at a subsequent time, in their 
discretion.—-GRrEPNING v. WILKINSON (1825), 1 
©. & P. 625; 171 WW. R. 1344, N. P. 

Annotations :—Distd. Johns ‘ < (188: . R. 
S12, Dbtd, Hold o, Feirbanks (aso 1s aaa 
588. —--.]—REIpD v. Fampanks, No. 4814, ante. 
589. .|-—DPItf. warehoused hops with defts. 

The warehouse rent not being paid, defts., on 

July 7, sold the hops to R. On July 20 W. sold 

them back to defts., who, on the same day, sold 

them to lL. On Aug. 16 L. sold them to K., who, 
on Sept. 20, removed them from defts.’ ware- 
house, where they had remained up 40 that time, 
not having been removed by any of the purchasers. 
None of these sales was in market overt. A letter 
was sent by defts. to pltf, on July 5, giving him 
notice of their intention to sell, & a second letter 
was sent on July 22, informing pltf. of the sale, & 
enclosing a cheque for the balance of the purchase- 
money after deducting the warchouse rent. Pltf. 
never received cither of these letters. In an action 
to recover damages for the conversion of the hops: 

—Held: the measure of damages was not to be 

restricted to the value of the hops on July 7, but 

was their value on Sept. 20, when K. removed them 

from defts.’ warchouse.— JOHNSON v. ITOOK ( 1883), 

I Cab. & EI. 89; 31 W. R. 812. 

590. Where no special damage.] — Spccial 
damage may be recovered in trover if laid in the 
declaration. Therefore, where, in trover for a 
horse, it was laid as special damage that pltf. was 
obliged to hire other horses, semdle, the amount of 
damages should be the value of pltf.’s horse when 
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taken & the sum he paid for hire, deducting what 
would have been the expense of keeping his own 
horse for the time. 

In cases of trover, where no special damage is 
laid, the value of the article at the time of tho 
conversion is the measure of damages (PKAKE. B.). 
—DAavis v. OSWELL (1837), 7 C. & P. 801; 178 
E.R. 351, N. P. 


Annotations :-—Consd. Reid v. Fairbanks (1853), 13 C. B. 
692. Refd. Bodley v. Keynolds (1846), 8 Q. B. 779. 


591. Where offer by defendant to restore.|— 
In trover, the conversion proved was a refusal to 
deliver upon demand ; but it was also proved that 
after writ issued deft. offered to return the chattels ; 
which offer was then declined:—MHeld: the 
measure of the damages was the value of the 
chattels at the time of the conversion, & not 
the difference in their value between the time of 
the conversion & the offer to return.—HomMER 
v. MALLARS (1858), 30 L. T. O. S. 241. 

592. At time of sailing of ship containing goods. | 
—TFaLk v. FLETCHER, No. 128, ante. 

593. Sale by auctioneer after notice of claim by 
third party.]—An auctioneer has not merely the 
custody of goods entrusted to him for sale, but also 
an interest in & possession of them, whether the 
sale be on the premises of the owner or in public 
auction room. 

An auctionecr having been requested by A. to 
sell certain goods, agreed to do so at. a warehouse 
where they were stored by A. The day before the 
sale he received notice that B. claimed the goods, 
notwithstanding which he put them up for sale & 
returned to A. those not sold. B. having proved 
her right to the goods:—Held: the auctioneer 
was liable for the value of the goods returned to A., 
as well as of those sold.—DAVIsS v, ARTINGSTALL 
(1880), 49 L. J. Ch. 609; 42L. 1.507; 29 W. R. 137. 

594. Goods held by warehouseman for fraudulent 
vendor—Refusal of warehouseman to deliver to 
innocent purchaser.]——The owner of goods lying 
at a warehouse was induced by the fraud of I’. to 
instruct the warehouseman to transfer the goods to 
the orderof F., & the goods were accordingly placed 
at F.’s disposal. F. then sold the goods to an 
innocent purchaser, who, before paying the price, 
obtained a statement from the warehouseman that 
he held the goods at the purchaser’s order. On the 
discovery of F.’s fraud the warehouseman refused 
to deliver the goods to the purchaser. Inan action 
by the purchaser against the warchouseman :— 
Held : the warehouseman, having attorned to the 
purchaser, was estopped from impeaching his title, 
the refusal to deliver was a conversion, & the 
measure of damages was the market value of the 
goods at the date of the refusal to deliver.— 
HenpierRson & Co. v. WILLIAMS, [1895] 1 Q. B. 
521; 641L. J. Q. B. 308; 72 L. 1. 98; 43 W. KR. 
274; 11 T.L. R148; 142R.375,C. A. 

Annotations :—Distd. Farquharson v. King, {19021 A. C. 

325. Retd. Compania Navicra Vasconzada v. Churchil 


& Sim, Same v. Burton, (1906) 1 K. B. 237. Moentd. 
Werdman v. Wheeler, [1902] 1 K. B. 361, is 
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damages in trover is the value of the 

ee ey at whe ee of the convorsion. 

oath “a, Cc N ‘ 

302 CAN. LPINE (1837), 6 C. P. 
685 iii. ——.]—Buspy v. WINCHES- 

TER (1888), 27 N. B. RR. 231.—CAN. 


585 iv. -}-——-GALLAGHER v. KET- 
CHUM & Co. (1912), 21 O. W. R. 696; 
can W.N. 843; 2D. L. R. 87).— 





585 v. ——.)—Puiuirs v. CoNGER 
(1912), 22 O. W. R. 436: 3. 
1436 5 5D. L. R. 188. CAN. wee 
85 vi. .J—In fix damages fo 
conversion at the yale ot te soods 
converted, the jury or judge acting as 
a jury may fix the value at the time of 





the conversion or at any subsequent 
time, in their or his discretion.—HoGue 
v KBeNITO FARMERS’ ELEVATOR Co., 
1923} 2 D. L. &R. 778; 833 Man. Tl. TR. 
63; [1923] 1 W. W. Rh. 1303.—CAN. 


585 vii. -}—The proper measure 
of damages for wrongful detention of 
property is the difference between the 
value of the property when scized & 
its valuc when restored.—NUNDER- 
RAM SINGH tv. INDERCHUND DOGARE 
(1865), Cor. 89.—IND. 

585 viii. J} —ALIIANCE BANK OF 
SImMLA v. GHANANDI LAL-JAINI LAL 
(1927), I. L. R. 8 Lah. 373.— IND. 


yr. Or at subsequent time.J]—Pltf., an 
ex-soldier who had enlisted in England 








& served with the British Hx redi- 
tionary Force, claimed (inter alia) from 
defts. damages for the wrongful con- 
version by defts. of certain machinery 
& plant which they had seized & sold. 
A wrongful conversion having been 
established :—Z/eld : in the circum- 
stances the proper measure of damages 
was the value of the pan CH ey, at the 
time of conversion, but if pitf. had 
wished to carry on his business & had 
been obliged to purchase other 
machinery at a higher price to use in the 
lace of that which bad bcen taken 
ifferent considerations would have 
applied in assessing the damages he had 
sustained.—K1pp v. MCRAE (1921), 23 
W. A. L. nN. 98.—AUS, 
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Sect. 3.— Remedies: Sub-sect.1, C.(c), (d), (ec) & (f).] 


(c) Nominal Damages. 


595. Insurance policy—On non-insurable life— 
Payment ex gratia by insurance company.|—aA. 
effected an insurance on the life of B., & after an 
act of bkpcy. assigned the policy to C., who was 
aware of A.’s circumstances at. the time. On the 
death of B. it was discovered that his life was not 
insurable. On a memorial presented by A. to the 
co., they ordered half the sum for which B.’s life 
was insured to be paid as a gratuity, which C. 
received, & the policy was then cancelled, & 
remained in the hands of their officer. Inanaction 
of trover brought by the assignee of A. against C. 
to recover the value of the policy :—Held: he 
was only entitled to the parchment on which the 
policy was written, & not to the sum paid by the 
co. to C., as it was a mere gratuitous & voluntary 
payment.—WILts 7. WELLS (1818), $ Taunt. 264 ; 
2 Moore, C. P. 2473; 129 E.R. 385. 

Annotation :—-Distd. Bavins & Sims v. London & South 

Western Bank, [1900] 1 Q. B. 270. 


596. Where no evidence of value of goods.|— 
(‘ase for an injury done to pltf.'s reversionary 
interest in land, by cutting & carrying away 
branches of trees growing there. Second count 
in trover for the wood carried away. Pltf. proved 
that deft. carried away some branches of the trees, 
but gave no evidence of the value :—Ield : he was 
entitled to nominal damages on the count in 
trover.—CoTrrritn v. HoBBy (1825), 4 B. & C. 
165: 6 Dow. & Ry. K. B. 551; 31. J.0.8. Kh. B. 
276; 107 £. R. 11388. 

Annotation :—-Refd. Strother v. Barr (1828), 5 Bing. 136. 

597. Goods restored by defendant.|——Deft., a 
sheriff, who held goods taken in execution, de- 
livered them to pltfs., assignees of a bkpt., after an 
action of trover had been commenced by them. 
Pitis. accepted the goods without condition :—- 
ITeld: they could not recover in the action more 
than nominal damages, at all events, not without 
alleging special damage in the declaration.— 
Moon v. RAPHAEL (1835), 2 Bing. N. C. 310, 1 
Ilodg. 289; 2 Seott, 489; 51. J. C. P. 463° 1282 
Tm. R. 122. 

Annotations :—Distd. Bodley v. Reynolds (1846), 15 lL. J. 


Q. B. 219. Consd. Edmondson v. Nuttall (1864), 17 
CG. B. N.S. 280. 


598. ——- .|—CROSSFIELD v. SucH, No. 560, anle. 

———.|-- See, also, BAILMENT, Vol. III., p. 78, 
No. 168, 

599. Goods retaken by vendor from purchaser— 
Before delivery complete.|—Deft. sold to pltf. a 
clock upon a month’s trial. After it had been 
up eleven days, deft. came in the morning before 
pltf. was up, &, under the pretence of repairing it, 
took it away. Pltf. saw him in the evening, & 
asked him to return it, & why he had taken it 
away, he said, ‘‘ Because I supplied the clock in 
the shape of a cash transaction, & I will not bring 
it back until I have my money ” :—Ifeld: this, 
coupled with a letter from pltf.’s attorney, requiring 
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TROVER AND DETINUE. 


him to deliver up the clock, was evidence of con- 
version in an action of trover; & inasmuch as 
the delivery was not complete, & pltf. could not 
therefore be liable to pay for it, the judge who tried 
the cause was right in directing the jury to find 
nominal damages only. But semble, even then, if 
it had been taken away in a very insulting or 
ageravating manner, the ct. might sustain a 
verdict for damages to the full amount of the 
article.—Davies v. MITCHELL (1846), 1 New 
Pract. Cas. 588; 8 L. T. O. S. 193. 

600. Goods deposited as security for loan—Sale 
before day conditioned—No intention to repay 
loan.|—JOHNSON v. STEAR, No. 490, ante. 


(d) Special Damage. 

601. Whether awarded.|—Jn trover, damages 
may be given in respect of special damage, besides 
the value of the goods converted, if special 
damage be laid in the declaration. As where, in 
trover for carpenter’s tools, special damage was 
laid in respect of pltf., a carpenter, being hindered 
from working.—BODPLEY v. REYNOLDS (1846), 8 
Q. B. 779; 15L. J. Q. B. 219; 71. T. O.S. 6135 
10 Jur. 310; 115 BE. R. 1066. 


Annotations :—Consd. France v. Gaudet (1871), L. R. 6 
Q. B. 199. Refd. Wood v. Bell (1856), 5 K. & B. 772. 


602. |—Although pltf., in a suit for an 
injury done, really has a right of action against 
deft., the jury are entitled to look at all the 
circumstances of the case, & at the conduct of 
both parties. & if they think that in going on with 
the action pltf. has acted in an obstinate & per- 
verse manner, they may take that into considera- 
tion when cstimating the damages. 

A party delivered to a railway co. certain goods 
{o carry from A. to B., paying the carriage, to be 
delivered to a party there. Part of the transit 
was effected by another railway co., which refused 
to deliver up the goods to the consignee without 
payment of an additional specified sum; but an 
action having been threatened against the con- 
tracting co., an offer was made to deliver them 
up without that payment. The action was, how- 
ever, persevered in, pltf. declaring against the co. 
as carriers, with a count in trover for the conver- 
sion of the goods, subsequently to which they 
were given up in a damaged state :—Held: the 
additional sum demanded for the goods was not. 
the measure of damage. 

Qu.: whether pltf. was entitled to recover for 
deterioration of, & damage done to, his goods 
while detained by the co., or for loss of profits 
arising from his being deprived of the use of them 
during that time ?—Davis v. LONDON & NORTH 
WESTERN Ry. Co. (1858), 32 L. T. O. S. 148; 
4 Jur. N.S. 1303; 7 W. BR. 105. 


(e) Interest on Value of Goods. 


See Civil Procedure Act, 1833 (c. 42), 8. 29. 
603. Whether recoverable—Discretion of jury.]— 
In trover for a bill of exchange, the jury may, if 





PART III. ect ae 1.-— 
» (¢). 

t. Debts of intestate paid.}—In trover 
by an administrator, when it appeared 
that deft. had appropriated goods of 
intestate, but had paid debts of intes- 
tate to the amount of the value of 
such goods, which, however, was not 
pleaded :—Held: after verdict, for 
deft., that pitf. was entitled to a verdict 
for nominal damager, as such payment 
was not admissible as a bar.—-Smp- 
aay v. SHIPMAN (1856), 5 C. TP. 358.-- 


a. Detention of goods for few days.) 
ieee v BLocK (1885), 11 O. R. 


b. Threshers’ Lien Act—Scieure of 
grain threshed —— Kxcessive claim d: 
seizure.}—-DELBRIDGE v. PICKERAGILL 
(Sask.) (1912), 21 W. L. R. 285.—CAN. 


c. Raft of lumber taken possession 
of by mistake.}—-- MACKENZIE v. SCOTIA 
LUMBER & SHIPPING Co., LTD. (1913), 
ee L. R. 464; 11 D. L. R. 729.— 


PART ITI. sane 7 aaa 1.— 

d. Loss of profits.}-—In an action of 
trover for a vessel :—Semble : the loss 
of profit may be recovercd.— BROWN 
Pe (1874), 35 U. C. R. 328.— 


e. .J—Trees cut by locatee under 
the Free Grant & Homesteads Act, 
in the actual process of cultivation, 
were sold to pltf., a mill owner, & were 
seized by defts., the timber licensees, 
who also had a mill, & were taken by 
them thereto & cut up into lumber. 
It was proved that pltf. could not get 
other logs at that season of tho year :— 
Held: pltt. was entitled to the loss of 
prone sustained by him by being 

eprived of cutting tho logs into 
lumber at his mill.—CocKBURN vv. 
MusKoKA MI. & LUMBER Co. (1888), 
13 oO, R. 343.—CAN. 


f. ——.]— McIvor %. 
(1868), 5 Mad. 70.—IND. 
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Part IIJ.—ENFORCEMENT OF LIABILITY. 


they think fit, include the amount of the interest 
in the damages, & this although there is no 
mention of interest in the declaration, & no special 
damage laid.—PaINE v. PritcHarRD (1827), 2 
C. & P. 558; 172 KB. R. 253, N. P. 

604. Effect of delay in bringing action.]— 
A shipload of timber having been consigned to 
defts., the consignor sent the bill of lading & 
other shipping documents, & also a bill of exchange, 
to pltfs., in pursuance of the usual course of 
business between him & them, to cover certain 
advances which they from time to time made to 
him. Pitfs. placed the shipping documents & bill 
of exchange relating to the cargo of timber in the 
hands of agents, who acted between pltfs. & defts. 
The agents, at the request of pltfs., forwarded the 
docuinents to defts., in order {o have the bill of 
exchange accepted by them. Shortly afterwards 
defts. informed the agents that the cargo was 
thoroughly out of condition, & that they could 
not take it in its then state. The agents replied 
that, unless defts. returned the bill of exchange 
accepted, they ought to send back the shipping 
documents. This defts. declined to do, as they 
had paid part of the freight, & intended to take 
possession of the cargo. Later on they stated 
that they had been compelled to remove the cargo 
under the rules of the dock co., but that, if the 
agents would repay thein the freight & ccrtam 
charges and their profits on a portion of the cargo 
which they had sold, they would return the docu- 
ments. The agents replied that the matter must 
be left in the hands of pltfs., the owners of the 
cargo. Defts. then returned to the agents the 
bil of exchange unaccepted, but retained the bill 
of lading as security against freight & charges. 
They offered to yield up the bill of lading on the 
freight & charges being refunded. Thereupon 
pltfs. commenced an action against defts., ashing 
that. they might be ordered to accept & deliver 
up the bill of exchange; & that it might he 
declared that, until such acceptance & delivery 
defts. were not entitled to retain the bill of lading. 
They also asked for an injunction, a receiver, & 
damages. Owing to delay, caused by the fault of 
both parties, the action did not come on for 
hearing until about four years after its commence- 
ment :—-Held: defts. must pay damages, in the 
nature of interest, for keeping pltfs. out of posses- 
sion of their goods ; the ordinary measure of such 
damages would be 5 per cent. on the value of the 
cargo from the time defts. wrongfully took posses- 
sion thereof; but, having regard to the delay 
Which had occurred in bringing the action on for 
hearing, attributable no less to pltfs. than defts., 
half damages, computed at the rate of 24 per 
cent. only, would be awarded.—REw v. PAYNE, 
DourHwaITE & Co. (1885), 53 LL. T. 932; 5 Asp. 
M. VC. 515. 

605. -}—In an action in the Ch. Div. pltfs. 
claimed delivery of cargoes of guano, an injunction 
to restrain defts. from delivering otherwise than 
to pltfs., & the appointment of a receiver. Defts. 
Who claimed the right to the cargoes, after the 
issue of the writ took possession of them under a 
consent order by which it was agreed that the 
receipt of the cargoes by defts. should be ‘‘ with- 
out prejudice to any question between the parties, 
& that they would keep scparate accounts of their 
expenditure & receipts in respect of the cargoes, 
& abide by any order the ct. should make with 
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respect to the cargoes.’’ An order for the appoint- 
ment of a receiver was afterwards made, & to the 
receiver when appointed defts. dclivered the 
unsold cargoes & the proceeds of the cargoes they 
had sold. ‘The action was defended on the ground 
that the cargoes were not the property of pltfs. 

At the hearing the Vice-Chancellor made a decree 

declaring that pltfs. were entitled to the cargoes, 

& that defts. were not entitled to reimbursement 

of any expenses, & directing an inquiry ‘‘ what 

damages had been sustained by pltfs. by reason 
of the detention of the cargoes by defts.’”’ On 
appeal this House having regard to the terms of 
the consent order varied the decree by declaring 
that defts. were entitled to receive out of the 
proceeds of the cargoes payment of all sums 
properly disbursed by them on account of freight. 
& landing charges, & otherwise affirmed the 
decree. Upon the inquiry as to damages the 
chief clerk found that the detention began on the 
arrival of the cargoes respectively at their ports 
of discharge, & computing the damages on the 
principle that the illegal detention continued until 
the decree of the Vice-Chancellor, alowed intcrest 
at 5 per cent. upon the proceeds of the cargoes 
until the decree, less the interest gained in ct. & 
paid in by the receiver. Upon a summons to 
vary the chief clerk’s certificate :—Held: after 
the order for the appointment of a receiver the 
cargoes were in the possession of the ct. & any 
damages suffered by pltfs. were due to the law’s 
delay & not to any wrongful act of defts. 5 interest 
at 5 per cent. ought therefore to be allowed until 
the order for the appointment of a receiver but 
not after.~-PERUVIAN GUANO Co, v. DREYFUS 

Brotuenrs & (Co., [1892] A. C. 166; 61 L. J. Ch. 

749; sub nom. Dreyrus BROTHERS v. PERUVIAN 

GUANO Co., PERUVIAN GUANO Co. ¥v. DREYFUS 

BrotHuers, 66 LT. 5363; 8 T. 1. R. 3273 7 Asp. 

M. L. GC. 225, Wf. ds) varying (1889), 43 Ch. D. 

316, C0. A. 

Annotations: Refd. Phillips v. Homfray (1890), 44 Ch. D. 
694; Dakshina Mohun Roy «. Sarodu Mohun Roy 
(1893), 9 'T. L. RR. 5823 Re A. BB. (No. 2), 11900} 2.Q. B. 
429: Cowper v. Laidler, {1903) 2 Ch. 337. Mentd. 
Martin v. Price, |1894] 1 Ch. 276; Shelfer v. City of 
London Electric Lighting Co., Mcux'’» Brewery Co. 1. 


City of London Klectrie Lighting Co., [1895] 1 Ch. 287; 
Leeds Industrial Co-op. Soc. v. Slack, [1024] A.C. 851. 


(f) Deductions Allowed. 

606. Money expended on goods by defendant 
Without authority.] —In trover deft. cannot justify 
detaining goods till money laid out upon them 
without authorit yis paid. But it may be deducted 
in, damages.—STONE v. LINGWOOD (1725), 1 Stra. 
6513 93 I. R. 759, 

607. Maintenance of animal seized damage 
fcasant—Wrongful seizure.| —If the owner of the 
frechold seize an animal which has done damage 
to the frechold, but. which has ceased doing so, & 
it be not necessary to detain the animal to prevent 
further damage, & the owner of the frechold 
detain the animal & feed it for several days, & 
then sell it for its full valuc, the owner of the 
animal is entitled in trover to recover the full 
value of the animal, without any deduction for 
the feeding, as the owner of the freehold seized 
the animal in his own wrong.—WORMER tv. Biaas 
(1845), 2 Car. & Kir. 31. 

608. Seizure under wrongful execution— 
Expenses incurred by sherlff.|—Where a_ sheriff 
seizes & sells goods under an execution & it after- 








PART III. SECT. 8, SUB-SECT. 1.— deft. which deft. has wrongfully con-  Japavgt (1868), 5 Bom. O. C. 140.— 
Cc. (f). verted to his own use, the measure of IND. 
gz. Sum ledged for goods.}—-In ‘damages is the value of ornaments, h. Cost of carriage.--In an action 


an action for damages for the de- 


tention of ornaments pledged with DPledged.—Hasam 


less the sum for which they have been 
KASAM 2%. 


for the wrongful conversion of certain 


GOMA timber, pli{f. claimed {0 recover ab 
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Sect. 


3.—Remedies : Sub- sect. 1, C. (Sf), (g) & (h) 
4g Uy Ui1., W., V., Vi., Vii. & viii. 


wards appears that the sheriff was not warranted 
in levying on the goods, in consequence of which 
an action of trover is brought against the sheriff, 
the jury, in estimating the damages, may deduct 
the costs & expenses necessarily incurred by the 
sheriff in bringing the goods to a sale-—CLARKE v. 
NICHOLSON (1835), 1 Cr. M. & R. 724; 3 Dowl. 
454; 1 Gale, 21; 5 Tyr. 233; 4 L. J. Ex. 66; 
149 BK. R. 1272. 


Annotation :—Refd. Peruvian Guano Co. v. Dreyfus (1887), 
{1892] A. C. 170, n. 


609. Goods of bankrupt sold by auctioneer— 
Money in respect of rent & expenses of sale.|— 
In an action of trover by the assignees of bkpt. 
against an auctioneer who sold bkpt.’s property, 
the auctioncer should be allowed any sum that he 
has paid for rent, & also a reasonable sum for the 
expenses of the sale, but not any part of the 
expense of removing the goods from the premises. 
—CRIMSHAW ¥. ATTERWELIL (1837), 8 C. & P. 65 
173 F. R. 875. 

610. Payment for work ordered by plaintiff.] 
—Deft. converted certain japanned skins of pltf., 
whereupon pltf. brought trover; after action, 
deft., without pltf.’s request, paid the japanner 
the costs of japanning them. The japanning 
being done upon pltf.’s orders :—Held : pltf. was 
entitled to recover the full value of the goods in 
their japanned state, & deft. was not entitled to 
deduct’ the sum he had paid the japanner.— 
SALMON v. Horwitz (1854), 23 L. T. O. S. 77. 

611. Money due from principal to agent-—Goods 
sold by assignee of agent—Action by principal 
against assignee.| —Where a factor having no 
specific authority to sell or pledge his principal’s 
goods deposited them with another as a security 
for an antecedent debt, & he sold them, the latter 
was liable to the principal in trover under 6 Geo. 4, 
ec. 94, 8s. 3.—- Taynorn v, TRUMAN (1830), L. & 
Welsb. 184; Mood & M. 453. 

612. Money expended in satisfaction of distress— 
By defendant.|—In trover to recover the value of 
certain goods claimed by deft. & verdict for pltf., 
the former wil, upon motion. be allowed to reduce 
the damages by a certain sum to which the goods 
were liable, & for which a distress was levied upon 
them.—PLEVIN v. JIENSHALL (1833), 10 Bing. 24 ; 
2 Dowl. 7433; 3 Moo. & 8.403; 24. 5.0. P. 258 ; 
131 BH. Wl. 814. 


Annotation :-—Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Banh, [1924] 1 K. B. 775 


(g) Effect of Return of Goods. 

613. Mitigation of damages.] — RUTLAND’s 
(COUNTESS) Casi (1597), Moore, K. 3B. 266; 
1] Roll. Abr. 63; 72 KE. AR. 571. 
uinnotatione ; -—Consd. Evans t. owes (1835), 3 Dow]. 819; 

Edmonson v. Nuttall (1864), 17 B. N. 8. 280. Refd. 

TLemason & J)ickson’s Case 1620), Poph. 189 ; 

Raphael (1835 )s 2 Scott, 489; Heald v. Carey (1852), 21 

eG CoP.-0P: Hemuing v. Tlale (1859), 7 C. BL N.S. 

614. Damages for injury to goods.|—If the 
sheriff take the goods of onc man under an exccu- 
tion against the goods of another person, & 
restore them before a suit commence, yet an 
action of trover can be maintained against him. 
& if any of the goods are damaged by the omission 
of some act which the owner would have donc if 











Moon 2. 


damages the markct value of the 
timber at the town of Rangoon, to ALLY & 
which it was being conveyed at the T. L. 
time of the conversion :—feld: the 
cost of carriage to Rangoon from the 
place where the wrongful conversion 
occurred must be deducted.—BoOMBA 


BuRWwAH TRADING CORPN. v. MAHOMED 
BurRVMAH Co., 
R. 4 Cale. 116.—IND 
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C. (g). Epwick (1835), 3 
j. Whether damages for detcrioration : 


TROVER AND DETINURE. 


the sheriff had not seized the goods, the sheriff is 
liable to answer in damages for that injury.— 
ROBINSON v. WALKER (1824), 2 L. J.0.8. K. B. 144. 
615. Difference in value between conversion & 
return.]|—In dctinue for scrip shares, where it 
appeared that, after action brought & before 
verdict, the scrip had been delivered up to piti. :-— 
Held: ‘the jury might, as a measure of damages, 
take into consideration the difference in value of 
the scrip shares between the time of the demand 
& refusal, & the time of the delivery of them to 
pltf., & in such case the jury might find the facts 
specially & confine themselves to an assessment 
of damages for the detention.—WILLIAMS 1. 
ARCHER (1847), 5 C. B. 318; 5 Ry. & Can. Cas. 
2893 17 1.J.C. P. 82; 136 HK. R. "399, Ex. Ch. ; 
previous proceedings, sub nom. ARCHER v. WIL- 


LIAMS (1846), 2 Car. & Kir. 26, N. P. 

Annotations :—Consd. Phillips v. Jones (1850), 15 Q. BB. 
859. Distd. Edmonson v. Nuttall (1861), 17 ©. B. N. 8. 
280. Consd. Serrao v. Noel (1885), 15 Q. B. D. 549. 
Expld. Williams ». Peel River Land & Mineral Co. (1886), 





. T. 689. Refd. Wilkinson v. Verity (1871), L. lk 6 
C p 206, 
See, also, Nos. 597, 598, ante; Nos. 631-641, 


post. 
(hk) Particular Instances. 
i. Goods Subject of Bailment. 

See, generally, BATLMENT, Vol. I1L., pp. 111-114, 
Nos. 357, 370-375. 

Goods hired.|—See BAILMENT, Vol. III., pp. 97, 
08, 99, Nos. 262, 267, 274. 

Seizure of goods by sheriff—After notice of Dee 
ruptcy of hirer.]—Sce BANKRUPYCY, Vol. V., p. 82 
No. 7005. 

Goods stored in other than agreed place—Damage 
to goods.]|—See BAILMENT, Vol. III., p. 77, Nos. 
161-163. 

STR Noe ie of goods.}|— See BAitmMENt, Vol. IIT., 

. 78, Nos. 165, 168. 


ii. Goods Distrained. 

See, generally, Distress, Vol. XVIII., pp. 368— 
395, Nos. 1090-1370. 

616. Where possession of landlord subsequently 
tortious—Action by trustee of bankrupt tenant.|—— 
Cox v. LIDDELL, No. 456, ante. 

Sale of goods seized—Full value obtained— 
Nominal damages.]—Sce Distress, Vol. XVITT., 
p. 389, Nos. 1296, 1297, 


iu. Fixtures. 

617. Amount recoverable—Value of fixtures.] — 
The tenant of leaschold premiscs assigned them 
by way of mtge., & afterwards became bkpt. 
The lease contained a covenant to yield up all 
fixtures to the messuage belonging or to belong :— 
ITeld: the fixtures did not pass to the assignees 
as goods & chattels in the possession, order, & 
disposition of bkpt. 

Il think, therefore, that pltf. may maintain 
trover, & that the measure of damage is the value 
of the fixtures (PARKE, B.).—HITCHMAN v. WALTON 
(1838), 4 M. & W. 409; 1 Horn & H. 374; 8 


L. J. ex. 313 150 E. R. 1489. 
Annotations ; -—Consd. Walmsley ». Milne 1859), 7 OC. Th 
115. Refd. Weeton v. Woodcock (1839), 5 M. & W. 
143. ~_, Menta. Doc d. Higginbotham v. Barton (1840), 11 
c 


TES 





also, AANDLORD & TENANT, Vol. 
AXXXI., p. 211, Nos. 3505, 3506. 


allowed.J}—In an action of trover, pltf. 
cannot recover damagos for the de- 
terioration of the property contested, 
when it has been returned ; his remedy 
by special a te —QUAILEY Vv. 
Ir L. Ree. N. 8. 


LYp (1878), 


56.—IR 


Part [IJ.—EnrorcemMent or Liasimiry. 


iv. Sale of Goods. 

618. Sale by sherlff—Price at which goods sold.| 
—The price at which goods are sold at a sheriff's 
sale is not necessarily the measure of damages 
in trover, if the sale be wrongful; but when pltf. 
is an assignee, as he must have sold the eoods if 
they had come to him, juries are often induced to 
find a verdict for no more than the sum at which 
the sheriff actually sold.— WHITEHOUSE v. ATKIN- 
son (1828), 3C. & P. 344; 172 K. R. 449, N. P. 
Damage for failure to obtain best price.|— 
See EXEcuTION, Vol. XXI., p. 615, No. 911. 

Sale under interpleader order—Subsequent with- 
drawal of party claiming —Damage caused through 
unnecessary Ssale.}— See INTERPLEADER, Vol. 
XXIX., p. 484, No. 344. 

Sale under void bill of sale.] — See B1LLs oF SALE, 
Vol. VII., p. 141, No. 785. 

In action by buyer.|—Sce SALE oF Gooupbs, Vol. 
XXXIX., pp. 680, 681, Nos. 2672-2675. 





v. Letters. 


619. Nominal damages.|—CLENDON v. DINNE- 
FORD, No. 282, ante. 

620. Substantial damages.|—-Deft. wrongfully 
conununicated to another person a Ictter which 
had been written by a third person to pltf. & which 
had got into deft.’s possession, & pltf. brought an 
action to recover damages for the detention & 
conversion of the Ictter:—Held: pltf. could 
recover substantial damages, & not merely the 
value of the thing converted.—THURSTON  v. 
CHARLES (1905), 21 T. L. R. 659. 








vi. Neyoliable Instruments. 


621. Bill of exchange—Amount of principal & 
interest due—At time of conversion.]—-In trover 
for a bill of exchange, the damages are to be 
calculated according to the amount of the principal 
& interest due upon the bill at the time of the 
conversion.—MERCER v, JONES (1818), 3 Camp. 
4775 170 I. R. 1452, N. P. 

Annotations :—Dbtd. Greening v. Wilkinson (1825), 1. & 2. 
625. Reid. Reid v. Fairbanks (1853), 13 C. B. 692. 
Conditional written order for payment—Amount 

realised by conversion.|] —See BANKERS, Vol. ILII., 

p. 243, No, 693. 


vil. Valuable Securities. 


622. Scrip—Loss sustained through detention. |— 
Where deft., after signing an acknowledgment that 
certain scrip had been ‘‘ lodged in his hands ”’ by 
pltf., & was to be redeclivered to him on request, 
wrongfully detained the scrip for a considerable 
time, so that its market value had been much 
diminished, & did not redeliver it until action 
brought, & where pltf. suffered loss by the detention, 
In this, that he was thereby deprived of the means 
of paving up his deposits. which would have 


PART III, SECT. 8, SUB-SECT. 1. — 
C. (h) iv. 


k. Resale by seller.) —PItf. claumed 
$1,000 damages for taking & convei- 
rion b 
Deft. alleged he purchased from vendo, 
who sold to pltf., & before the property 
had passed to him :— Held : pltf. was 
entitled to recover for thirty tons, 
that quantity having passed to him 
before it was sold the second time to 


DUNNE v. 
Osb. 128.—IR 


Evernirt (1847), 5 N. B. (3 Kerr) 
569.—CAN. 

m. ——-— Damages for rish of la- 
bility. J--In an action of trover for a 
deft. of fifty tons of timber. raid bill of exchange, pltf. is entitlod 

to damages for tho risk of hability, 
although the bill was valueless.— 
THORPE (1846), BL D. & 
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entitled him to claim an allotment of one hundred 
other shares :—Held : the damage was too remote, 
& pltf. could not recover.—ARCUER v. WILLIAMS 
(1846), 2 Car. & Kir. 26, N. P.; subsequent pro- 
ceedings, sub nom, WILLIAMS v. ARCHER (1847), 
5 C. B. 318, Ex. Ch. 

Spe ac :—Refd. Duckworth v. Ewart (1863), 2 HT. & C, 


623. Stock—Loss sustained through fall in value 
~ -Substantial damages.|—Pltfs. having instructed 
their brokers to sell stock, the latter fraudulently 
deposited the certificate with the C. Bank. Pltfs. 
commenced an action for an injunction to restrain 
the transfer of the stock, & for damages for the 
unlawful detention. On a motion for an inter- 
locutory injunction, an order by consent was taken 
by which the bank undertook not to sell or deal 
with the stock until the trial or further order, &, 
pltfs. undertaking in the usual form to abide by 
any order as to damages in case the bank had sus- 
tained any by entering into their undertaking, the 
co. in which the stock was were restrained from 
permitting a transfer without the consent of pltfs. 
The order was made without prejudice to any 
question. The action went on for some months, 
after which the bank gave up their claim to the 
stock, but declined to pay more than nominal 
damages. Pitfs. accordingly brought the action 
on for trial on the question of damages : —//eld : 
pitfs. were entitled to substantial damages on 
account of the fall in the stock, the order having 
been obtained to prevent a wrongful sale by the 
bank.-—WILLIAMS v. PEEL RIVER JLAND & MINERAL 
Co., Lrp. (1886), 55 L. T. 6895 387. L. R. 76, C. A. 
Annotations :—Consd.. Peruvian Guano Co. v. Dreyfus, 

[1892} A. (. 166. Refd. Simmons v. London Joint Stock 

Bank, Little v. London Joint Stock Bank, [1891)} 1 Ch. 

270; Shaw v. Holland, (1900] 2 Ch. 300. 

Savings bank book -Amount of deposit.| -—Sce 


BANKERS, Vol. ITI., p. 137, No. 111. 


vill. Documents. 


624. Unstamped guarantee.| -In trover for an 
unstamped guarantee mutilated by deft., pltf. is 
entitled to such damages as he might have 
recovered in an action on the guarantee.—M‘LEop 
v. M‘Guis (1841), 2 Man. & G. 326; Drinkwater, 
95; 2 Scott, N. R. 601; 138 16. R. 771. 

625. Insurance policy—-On uninsurable life— 
Nominal damages.] WILLS v. WELLS, No. 590, 
ante. 

626. — -— Money received on policy.] —Here is 
an assignment executed for the benefit of creditors, 
expressed in the largest & most comprehensive 
terms possible. There can be no doubt that the 
legal interest in the instrument of assurance passed 
by this, & that an interest in the contract contained 
in the instrument passed in equity. Therefore 
in no point of view was the extrix. of the assignor 
entitled to receive the proceeds of the policy ; 


defts. hud detained from pltf. cortaim 
business papers & documents. It was 
agreed that damages should be assosscd 
for the valuoc of the goods. With the 
excoption of a small amount pltf. did 
not prove any special damage from 
the loss of the documents. The jury 
having awarded pltf. £50 damages :— 
licld: the damages were not unreapbon- 
able, — TURNFR v. New Sourn WALES 
Monr DE PikTE Devosir & INVEST- 
MENT Co., LTv. (1910), 10 C. L. R. 


deft. by the original vendor.—HavEs 
MELO (1884), 7 Nfld. L. R. 1.— 


PART III. SECT. 3, SUB-SECT. 1.-- 
C. (h) vi. 


1, Measure of damagcra—Value of till 
at time of conversion.]}—M' DONALD 2, 


PART III. SECT. 3, SUB-SECT. 1.— 
C. (h) vii. 


n. Deed of scttlement.J)— LLOYD 1°. 
SADLIER (1861), 14 Ir. Jur. 15.—IR. 


PART III. SECT. 3, SUB-SECT. 1. -~ 
C. (h) viii. 

0. Value of goods.}—In an action 

of detinuc, evidence was given that 


539.-—-AUS. 

p. Inability to obfain horses to culti- 
vate farm.)--In detinue for a deed: 
—(Qu.: whether pltf. can recover 
damages for having been prevented by 
the want of it from obtaining horses 
to cultivate his farm.—Woopv vv, 
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Sect. 3.—Remedies : Sub-sect. 1, CU. (h) viii. & ia., 


not in equity, because the assignment passed the 
equitable interest ; not in law, because the legal 
interest in the instrument passed. 1 think, there- 
fore, that, having received the money unlawfully, 
she is liable to an action for money had & received. 
But, independently of that, the trustees, under the 
assignment, were entitled to have the instrument. 
Deft. wrongfully applics it to her own purposes ; 
she thus converts it to her own use. I think, 
therefore, that the amount which she receives is 
the measure of damages, because, if pfs. had had 
the instrument, they would have had no difficulty 
in obtaining that amount (CocKRURN, C.J.).— 
WATSON v. MCLEAN (1858), KE. B. & E. 78; 6W. TK. 
7213; 120 BH. 1. 436, Kx. Ch. 

627. Assessment of value of each paper—Duty 
of jury.| (1) If A. has employed B. as his attorney, 
& has paid his bill, A. has a right to have his papers 
delivered up to him ; & itis no defence to an action 
of detinue brought by A. against B. for B. to show 
that his London agent detains the papers, he having 
alien on them as against B. for a balance of account 
for business done. 

(2) In an action of detinue for papers, the jury 
must find the value of each paper separately; & 
it is the duty of pltf. to prove the value of the 
articles he sues for.—ANDERSON v. PASSMAN 
(1835), 7. & P. 198; 173 KB. R. 85, N. P. 

628. Proof by plaintiff of value of papers— Neces-~ 
sity for.] - ANDERSON v. PASSMAN, No. 627, «ante. 





in. Other Cases. 

629. Goods wrongfully consigned—Sale of part 
by consignee.|— Where A. consigned the goods of 
B. to ©., & C., without notice of the right of B., 
sold a part, & kept the remainder in his possession : 

Held: C. was liable in an action of trover by LB. 
for the value of the goods that were sold, as well 
as for those that remained in his possession.— 
FEATHERSTONHAUGH v¥. JOHNSTON (1818), 8 Taunt. 
2373; 2 Moore, C. P. 181; 129 E.R. 374. 
«{nnotation :—Refd. Barker v. Furlong, [1891] 2 Ch. 172. 

630. Conversion of tools—-Tools used by defen- 
dant.| Cook v. LIARTLE, No. 548, ante. 


TROVER AND DETINUE. 


D. Practice and Procedure. 


631. Stay of proceedings—Delivery of goods — 
Payment of costs.|—A specific thing demanded in 
trover may be brought into ct. upon payment of 
costs.— FISHER v. PRINCE (1762), 3 Burr. 1363 ; 
97 KH. R. 876. 

Annotations :—Distd. Hutton v. Bolton (1782), 3 Doug. 

K. B. 59. Consd. Makinson v. Rawlinson (1822), 9 Price, 
460, Refd. Earle v. Holderness (1828), 1 Moo. & P. 254. 
rar peal v. Elphinstone (1830), 2 State Tr. 




















6382. ——.|—-Warrts v. PHiprs (1767), 
Bull. N. P. 49. 
633. .|—In trover for a packet 


of letters, deft. was allowed to stay proceedings 
as to one of them, upon delivering it up & paying 
costs. —HARLE v. HOLDERNESS (1828), 4 Bing. 
462; 1 Moo. & VP, 254; 6 L. J. OWS. C. BP. 68; 
130 E. R. 845. 

Annotation :—Refd. West v. Taunton (1830), 4 Moo. & BP. 79. 

634. Damages. |- -In trover the 
ct. will, on application of deft., slay proceedings 
on delivery of a portion of the goods & payment of 
costs & any damage, & in the event of pltf. refusing 
such terms, the ct. will permit deft. to deliver up 
the goods, pltf. to pay the costs incurred subse- 
quently to such delivery ; in the event of his not 
recovering in respect of some other articles than 
{hose delivered up, or more than nominal damages 
in respect of those delivered up.—PEACOCK v. 
Niciuons (1840), 8 Dowl. 867; 4 Jur. 368. 

635. Goods damaged by defen- 
dant.|—Royprn v. Barry (1741), Barnes, 3rd ed. 
284. 
sa eaet oh :—Refd. Earle v. Holderness (1828), 1 Moo. 

cP. 251, 

636. Special damage claimed.|-— 
In trover, if the value of the thing be uncertain, or 
pltf. insists upon going for special damages, the ct. 
will not stay proceedings on delivery of the thing 
sued for & costs—WHITTEN v. FULLER (1773), 
2 Win. BI. 902; 90 EB. R. 533. 

637. Question of damage dis- 
puted.|--A rule granted to show cause why, on 
deft. delivering up to pltf. a horse, for which he 
had brought trover, & paying his costs, all further 
proceedings should not be stayed, on an affidavit 
that the animal was not in a worse state than when 






































BOWDEN (18614), 25 UL. C. RR. 466. - 
CAN. 


q. Pamphicts attaching Christianity.) 
— Trove: for pamphiets. Plea, not 
guiltv. On the production of one of 
the pamphlets sucd for at the trial, 
the Judge in the county et. directed 
that pltf. was not entitled to malntain 
the action because the painphict was a 
scofting & indecent attack on Chris- 


tianity, & ordered a non-suit. On 
appeal :— fleld : yt held property 
in the materials composing the 


pamphlets, independently of what was 
printed on them, & he would have a 
right to be Indemnified therefor.— 
BOUCHER v. SHEWAN (1864), 14 CL. P. 
4$19.—CAN. 

r. Detention of certificate of title.J}— 
In an action for detention of a cer- 
tificate of title where no special damages 
uo Claimed or proved, £100 damages 
are exocssive.—SCHROEDER wv. HAR- 
ee (1886), 5 N. Z L. RR. 226 (8. C.). 


_ 
® . 


PART III. sac ae oun Ett. 1.— 
‘ ) fx. 

t Whether tenant's share of grain 
available for damages—For loss of 
oumer’s caltle.}—Under a lease on the 
crop-payment plan the tenant’s share 
of the grain waa hold not available in 
satisfaction of the owner’s right to 
damages for loss of the owner’s cattle 
of which the lessee had possession 


under the te1ms of the lease, & an 
atbn. clause ino an agreement collateral 
to the lease was held not to enlarge the 
owner's rights.—BANeUK  bD'THOcHE- 
LAGA v. HAYDEN & GILLESPIE JHOLE- 
VAVOR Co., (1922) 1 W. W. R. 1044; 
63.1. L. KR. 514; 17 Alta. L. R. 277.— 
CAN. 

a. Sale of shares void under bank 
ruptcy law--Amount received on sale.) 
—Where an assignment before the 
date of a bkpcy. is avoided by the 
official assignee, but the assigned 
property has been sold before the date 
of the avoidance, the moasure of 
damages is the amount received on 
account of the sale.—Re WaA‘1ERS, 
Er p. Hoputns (1887), 5 N. 4% L. RR. 
431 (S. C.).—N.Z. 


PART III. SECT. 3, SUB-SECT. 1.—D. 


b. Sufficiency of declaration, plea or 
replication.J— 'To a count in trover 
by members of a partnership, one of 
the dofts. pleaded that the conversion 
complained of was @ seizure & sale of 
the goods of the firm by the other deft. 
under a writ of fl. fa. against one of 
the partners. Roplication setting up 
negligence in the sale whereby the 
goods realised much less than their 
value :—Held: bad on demurrer.— 
LANE vw. TAYLOR (1866), 5 N. S. W. 
S, Cc. &R. 81.-—AUS. 

0. -}—Where in trover for bills 
of exchange, deft. pleaded a licn by 





agreement, & pltf. replied a tender, 
without averiing that the sum tendered 
was sufficient — Meld: the replication 
was bad, on general demurrer. — 
OONGER t. HUTCHINSON (1842), 6 O. S. 
644.—CAN. 


d. — —.] Trover for 3,000 feet of 
oak timber & 200 bushels of wheat. 
Plea, that deft. was scised in fee of a 
certain close, & being so seised he cut 
the said wheat & timber thereon 
growing, & afterwards, ctc., delivered 
the same to <A., to be kept, who 
delivered them to pltf., wherefore 
deft. took them out of his possession, 
ete. :—ZJ/eld : plea good.—MILLARD v. 
cs (1848), 4 U. Cc. Re 248. 





Semeameed 
e 


e. ——--.] In trover for a deed, an 
agrecincnt that pltf. should deliver 
the deed to deft. to be returned on 
certain conditions, need not be specially 
pleaded, but would be admissible 
either under ‘*‘ not ty,’’ or ‘* license,’’ 
as it negatives the alleged wrongful 
conversion.— DOWLING 1. MILLER 
(1852), 9 VU. C. Rh. 227.—CAN. 


f. -}— The replication of de 
injuria to a plea of lien in trover 
appears to have been in numerous 
cases treated as admissible.—NICOLLS t. 


g: Necessity to plead re-delivery 
of goods.}—A redelivery of the gooda 
to pltf. pending tbe suit, or after ploa, 








Parr J1J.—ENFORCEMENT OF LIABILITY. 


he came into the possession of deft., but in an 
improved condition, discharged, on cause shown, 
with costs.—MAKINSON v. RAWLINSON (1822), 9 
Price, 460; 147 E. R.151. . 

Anncation :—Refd. Clendon v, Dinnoford (1831), 5 C. & P. 


6388. -——- —— ———- ———.]—Proceedings by 
assignees of bkpt. against the sheriff for the value 
of goods of bhpt. improperly sold by him under an 
execution will not be stayed unless pltfs. agree as 
to the amount to be recovered.—GIBSON  v. 
HUMPHREY (1833), 1 Cr. & M. 544; 2 Dowl. 68 ; 
3 Tyr. 588; 21L. J. Ex. 234; 149 BE. R. 516. 
areal :-—Expld. Moon v. Raphael (1835), 2 Bing. N. C. 


639. -—— Value of goods unascer- 
tained.|—-In an action of trover, where the value of 
the goods converted was not ascertained, the ct. 
refused to stay proceedings upon delivery of the 
goods to pltf. or payment of the value thereof.-— 
‘TUCKER v. WRIGHT (1826), 3 Bing. 601 ; 11 Moore, 
C.P.500; 4L.J.0.8.C. P. 190; 180 E. R. 645. 
Annotations :—Refd. West v. Taunton (1830), 4 Moo. & LP. 

792; Moon v. Raphael (1835), 2 Bing. N. (. 310. 

640. —-— -|—-In an action of detinue for 
deeds the ct. will on delivery up of a portion of 
them cither stay proceedings or put pltf. under 
terms, if he insists on a proceeding in order to 
prevent his obtaining an undue advantage.-- 
PHILLIPS v. HTAYWARD (1835), 3 Dowl. 362; 1 
Har. & W. 108, 

641. -| ~—In Mar. 1881, pltf. handed to 
}3.,a broker, shares in amining co., with a transfer 
signed, a blank being left for the name of the trans- 
feree for the purpose of sale. 33. died; & it was 
then discovered that he had, without the knowledge 
or authority of pltf., lodged the shares with deft.’s 
firm as security for an advance. Having received 
notice from the co. that they were about to register 
the shares in the name of deft., pltf. commenced an 
action in the Ch. Div. of the High Ct. to restrain 
deft.’s firm & the co. from parting with the shares 
or registering deft. as transferee, concluding with 

















inust be pleaded. JonNson v. LAMB 
(1856), 13 U. C. RR. 508.—-CAN. 


h. Of conversion of parlnership 
property.J—TAY1LOR v. BROWN (1867), 
17 UC. P. 387,—CAN, 


k. -}- -Detinne for the keys 
of HE dwelling house. Plea, leave 
& license. Second replication, that 
before the detention pitt. revoked the 
alleged leave, of which deft. had 
notice. Rejoinder, that within a 
reasonable time after the revocation & 
notice of it, deft. redelivered the keys 
to pltf., who accepted them: - Held: 





ubout the 





Held: 


0o.--~ —.}— The statement of claim 
alleged that on o1 about u ecttain date 
pltf, was the owner of ccrtain goods 
& chattels described, & that, on or t 
date mentioned, 
converted them to 
pleas which denied that pltf. 
wus the owner of the goods & chattels 
deseribed, without adding the words ‘ 
‘or any of them,’ & which confined AUS, 
the denial of pltf.’s ownership of the 
goods & chattels, & deft.’s conversion 
of them. to the dates mentioned {n the 
statement of claim, were bad & must 
be sect aside.- MCDONALD ¥. 
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the usual prayer for ‘‘ such further or other relief 
as the nature of the case might require.” On 
Feb. 23, 1882, defts. in that action consented to an 
order for the delivery up of the shares to pltf. 
forthwith. The order directed that ‘upon 
delivery of the deed or form of transfer & the 
securities representing the same, & upon payment 
of costs to pltf. & the mining co., all proceedings 
in the said Ch. action should be stayed.” The 
shares were not delivered up to pltf. until Apr. 28, 
1882, when they were sold at a considerable loss. 
In an action against deft. in the Q. B. Div. to 
recover damages for this detention, the jury found 
that pltf. did not authorise B. to pledge the shares 
for his own debt, or lend them to him for that 
purpose :—Held: pltf. was estopped by the con- 
sent order made in the Ch. action Feb. 23, 1882, 
from recovering in this action damages for such 
detention, & deft. was not responsible for the 
detention of the shares by the mining co. after the 
order had been made in the suit in the Ch. Div.— 
SERRAO v. NOEL (1885), 15 Q. B. D. 549; LT. LAR. 
581,C. A. 


Annotations :—Consd. Conquer v. Boot, [1928] 2 K. B. 336, 
Refd. Worman v. Worman (1889), 43 Ch. D. 296. 


642. Injunction-— Chancery sult pending. | 
In a suit by pltf., alleging that deft. had been 
employed by him as his agent for the sale of horses, 
& that, being unable to obtain from deft. 
particulars of the transactions as to the sales & 
purchases, he, pltf., had served deft. with notice 
to determine the agency, & had subsequently 
removed several horses from deft.’s premises, upon 
which deft. had commenced an action of trover. 
Injunction to restrain the action, on the ground 
that the Ct. of Ch. ought to ascertain the questions 
of fact or direct an issue, refused with costs.- - 
CURLEWIS ¥v. CARTER (1863), 3 New Rep. 603; 33 
L. J. Ch. 370; 9 L. T. 407; 9 Jur. N.S. 1148 ; 
12 W. R. 97. 

643. Administration suit.| 
Action in detinue for bonds, part of the estate, 
brought by the executor stayed on account of a 





nance 





& TRY AGAIN UNIPED GOLD MINING 
Co., Lrp. v. SCHAW (187)), 2 V. Qh. 
(Law) 18.--AUS. 

. ——.]~-In an action of detinur 
pltf. must give evidence of a demand 
for the delivery of the goods, & a 
1efusal to comply with that demand. 
LLOYD 7. OSBORNE (1899), 20 N.S. W, 
lL. R. 190; 15 N.S. W. W. N. 267.—~ 


deft. 
his own use: 


a. -{fdmissibility of evidence —Parol 
cvidcnce.}—Where, In an action fol 
the conversion of sheep, the ques- 
fion is Whether they were trespassing 


Lown on land which deft. held under a 


onan 7 rejoinder both good.— 
v McDoNnaL ‘ ; 3 
rare ONALD (1872), 32 U. GC. R. 
I. — Accord & satisfaction ~Ver- 
e fy oui wera of evigenee. }- Monr- 
TRY vv. HART (1877 ~S. RR. 
(2 It. & C.) 533 CAN. aia ae 
: A ; Bei sted to ites admitted.| 
< 10ns under Dower Pro- 
iron Act, R. S. O. 1877, ¢. 55, with 
e statutory notice indorsed under 
sect. 10, claiming damages, deft. 
entered an appearance under sect. 20, 
bitte an acknowledgment that he was 
saat of the freehold, & consent that 
ais might have judgment for her 
ower, & take the necessary proceedings 
my have the same assigned to her. 
‘ tf. then served a declaration claiming 
ower as well as damages for its 
etention :—IHeld ; the declurution Was 
ae in claiining dowor when pltf.’s 
Q ght to it wag admitted.— Harvey vr. 
EARSALL (1880), 31 C. P. 239.—CAN. 


n. ———.}] — Cnrnris : 
gh eh ROR. & oT 








(1901), 34 N.S. lt. 53]. —CAN. 

p. ——-.}] ~A defence denying “S con- 
version”? of goods ‘fa alleged ” is 
elubarrassive, for it muy either mean 
to deny the fact of converting the 
goods, or pltf.’s property in them. 
—-STEPHENSON v. LAWLOR (1867), 16 
W. 1. 279.— IR. 


q. Incomplete adlmunistration 
must be pleaded.|-—— In an action of 
trover incomplete administration was 
ut forward as a ground on a motion 
or & non-sult :-~—Held: want of per- 
fected administration should have been 
pleaded & not as a ground for non-suit. 
——SOMMERVILLE v. BRIEN (1885), 7 
Niid. L. R. 41. --NFLD. 


vr. Necessity-for demand to support 
action—Suficiency of authority to make 
demand.J—In an action of detinue for 
the recovery of books, belonging to a 
mining co., it was proved that the 
authority to demand the property 
was not signed by a quorum of ctors, 
nor by the manager qua manager :— 
Held: the authority to make the 
demand was insufficient. — ALLADIN 





pastoral license from the Crown, deft. 
may, in addition to the plan annexed 

to his Ieense, adduce parol evidence to 

show that the locus wn quo was coin- 
rised within his Meense.— Courts ¢. 
AY (1878), 4 V. L. R. 10.—AUS. 

b. That “letting” used for 
immoral purposc.}—In an action for 
the conversion of goods of pitf. in the 

osscasion of a third person if deft. 
astify for the conversion as under a 
distress by him for rent due from such 
third person. PItf. way show that the 
letting to such third person was for an 
immoral purpose & may take advantage 
of nuch taint though a stranger to tho 
contract of letting.—NICHOLHON |v, 
ee (1879), 5 V. Ia. RR. (L.) 80.-— 
A 





Of apecial daimage.}—In 
trover, pitf. offered evidence to prove 
that in consequence of boing deprived 
of the tools for which this action was 
brought, he had been prevented from 
undertaking work as a master car- 
pepter; & this was laid in the de- 
claration as special damage :—Held : 


°.—— 
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suit for the administration of the estate having 
been commenced by the present deft. in the 
Chancery Division.—GEOGHEGAN v. DoMEB (1875), 
Bitt. Prac. Cas. 36; 1 Char. Cham. Cas. 8. 

644, ——- ——- —_- -__..]-Stay of procecd- 
ings in action of trover against the exors. for goods 
sold by them under an order of the ct. while an 
administration suit was pending, refused.—Woop 
v. WAKEFIELD, [1875] W. N. 238; Bitt. Prac. Cas. 
50; 1 Char. Cham. Cas. 9. 

645. Jurisdiction of court of bank- 
ruptey.|— Bkpcy. Act, 1869 (c. 71), gives the Ct. 
of Bkpcy. jurisdiction to restrain by injunction 
the proceedings in an action at law brought to try 
the legal question whether certain goods form part 
of a bkpt.’s estate. 

A trader procured a loan of £55 on the security 
of two bills of sale which included the whole of his 
property, which was worth more than £600. At 
the same time he agreed verbally with the lender 
of the money that the bills of sale should be given 
up & fresh ones substituted for them within the 
time allowed for registration under the Bills of 
Sale Act, & that this should be repeated from time 
to time. The original bills were executed in 
May, 1870, & they were renewed in June, & again 
in July, no fresh advance being made to the mtgor. 
of either occasion, Farly in Aug. the mtgor. filed 
a petition for liquidation by arrangement, & the 
July bills were then registered within the proper 
time :—Held: the proceedings in an action of 
trover brought by the mtgee. against the trustee 
to recover the goods were properly restrained by 








buch evidenco was. rightly wen tee 


the action was brought, were trans- 
Itf. to deft. when under 
duress, & tho jury found a verdict for 


TROVER AND DETINUE. 


injunction.—Re SPARKE, Ex p. COHEN (1871), 7 
Ch. App. 20; 41 L. J. Bey. 17; 25 L. T. 473; 20 
W. XK. 69, L. JJ. 

Annotations : -—Refd. Ialliday v. Harris (1874), IL. a iv 

C. P. 668; Re Barnett, Hx p. Reynolds (1885), 15 Ned 

169, "Menta. Re Couston, Er p. Ward ee "it 

502; Re Bent, Hx p. ioe oa a Lod Boy. 95; 

Ramsden »v. Lupton (1873), L. FR. . 17; Re Cook, 

Ex p. Izard em 9 Ch. App. S71; rae Stovens, Hx yp. 

Stevens (1875), L. R. 20 786; Ite Jackson, Hr p. 

Hall (1877), 4 Ch. D. 682; Vee Wood, Er p. Musgrave 

(1878), 10 Ch, D. 94. 

646. Joint defendants—Necessity for proof of 
joint conversion by all.]—-In trover against several 
defts., all cannot be found guilty on the same 
count, without proof of a joint conversion by all ; 
therefore where pltf. brought trover for voods 
against A. & B. Bieta: & ©. & D. their assignees, 
& proved that the bkpts., before the bkpcy., 
received & afterwards disposed of the goods 
by way of pledge, having no authority so to do; 
& that the assignees, after the bkpcy. took posses- 
sion of the goods, & refused to deliver them to 
pltf. on demand, & the jury found all defts. guilty, 
there being only one count in the declaration :— 
eld : the evidence did not warrant such finding.— 
NICOLL v. GLENNIE (1818), 1 M. & S. 588; 105 
KE. R. 220. 

647. Admissibility of evidence—-As to property 
in goods-——Finding of sheriff’s jury.|—An inquisi- 
tion made by the sheviff’s jury to ascertain to 
whom the property of goods taken under fi. fa. 
belongs, though found in favour of A., is not admis- 
sible evidence in an action of trover for the goods 
brought by A. against the sheriff.—LaTKOW v. 
TAMER (1795), 2 Hy. BI. 437; 126 KE. RR. 636. 


agent of grantor. cea v. STEVENS 
a hes 12 C. P. 81.—CAN. 
Defendant’s bond fide doubt 


~ Lorr wv. Frency (1853), 10 U forred by 
385.—-CAN. 
d. ——-— Slatement at time of de- 


mand.jJ~ A. executed a bill of sale to 
pitt. & delivered it to deft., Who agreed 
to hold it as the agent of both parties. 
Ju trover for the bill of sale :—Jleld : 

deft.’s declarations mado at the thine of 
a demand, stating his reasons for re- 
fusing to give up the bill of sale, were 
admissible in evidence.— DEVER | v. 
MYSIIRALL (1856), 8 N. B. lt. (3 All ) 
351.—CAN. 

e. —— OF licn.J—Where the goods 
have been replevied under 14 & 15 
Viet. ec. 64, & the declaration js» for 
detaining merely, the pleadings should 
be as in detinuc, & a lien cannot be 
given in evidence under a plea denying 
pltf.’s propertv. STEPHENS tv. COUSINS 
(1858), 16 U. C. RR. 329.—CAN. 

f.~—- Of aels of conversion on 
several days.J—In tiover for several 
articles, pitf. way give evidence of acts 
of copversion on several days, though 
there is but one count in the declava- 
tion alleging one conversion.—ULTICAN 
». MorraTr (1859), 9 N. B. RR. (4 All.) 
298.—CAN. 

—— Of appropriation of timber.) 
--LiTrLe v. FOLEY (1864), 24 UC. RR. 
177.—CAN. 

h. lgreement to deliver timber 
--Proof of plaintiff's title.|\—LITrLe 
vu. FoLry (1864), 24 U.C. 2. 177.—CAN. 


k. ~-—— Of damaged state of goods.) 
-~~In detinue if deft. plead the return & 
acceptance of the goods afte: action 
brought, evidence on the part of plitf. 
to show their damaged state after the 
commencement of the action is admis- 
sible.—M’‘GRaTH v. BOURNE (1876), 
J. BR. 10 C. L. 160.—IR. 

1. Whether verbal contract may be set 
up—During course of actieon—To con- 
tradict written document relied on.) — 
Wrianr wv. CARMODY (1897), 16 
N. Le Li R. 155.—-N.Z. 

m. Grant of new trial-—Goods trans- 
ferred by duress.}—Where in trover it 
was apparent that the goods for which 





deft. against the Justice of the case, the 
et. granted @ new trial.—SILWARD vt. 
BYRNE (1840), 6 O. S. 116. —CAN. 

n. — -.]--Where, in trover for a 
schooner, the evidence as to pltf.’s 
tight to the vessel was unsatisiactory, 
& deft. was not proved to have used or 
employed it, but merely to have allowed 
the person who left it with him to take 
uway, & the jury found for deft., the 
ect. refused a new trial. BROWN v. 
oes (1846), 3 U. C. It. 57.— CAN. 
-}—in_ an action for taking 
woods, the jury haying found a general 
verdict for deft., the et. granted a new 
trial to pltf. on hib undertaking to 
restrict himself at such trial to a certain 
portion of the property, as to which 
they thought the weight of ovidence 
in his nS ~— TOWNSEND v. HAMIL- 
ION (1856), 5 C. P. 230.—CAN. 

p. --— Pea of counsel to elect 

against defendants.}—In trospass “™ 
trover against tive defts. for taking & 
converting . steam boiler, it appeared 
that deft., had nothing to do with 
the ori a fain: but the boiler had 
been placed in his yard by the others, 
or by some of them, not acting in 
concert with him, & that be had after- 
wards refused to give it up to pitf. At 
the trial, pltf.’s counscl declined t 
clect, but went to the jury against all 
defts., claiming exemplary duinages, & 
a genoral verdict was rendered. The 
ct. ordered a new trial without costs, & 
refused to allow the verdict to stand 
against LP. yey TEA v. LE: 
(1870), 30 U. C. I. 281.—CAN. 
q. jJ— vie the cvidence 
showed that pltf. had killed a certain 
quantity of seals & that the same had 
been taken, & that deft.’s vessel was 
the only one in the neighbourhood to 
take the same, & the jury found for 
pitf.; the ct. refused to grant a rule to 
set aside the verdict.—WHITE  v. 
McBRIDE (1857), 4 Niid. L. R. 178.— 
NFLD 








r. Question for jfury—Detention hy 


of ‘ laintige’ 8 titl.J—GILPIN v. ROYAL 
Peace BANK (1868), 27 U. C. R. 

a. —— Conversion or no conversion. | 
—JOHNSON v. LOUNSBURY (1893), 32 
N. B. 1h. 86.- CAN. 

b. Joindcr of counts — Detinue & 
assumpsit ]) ~Joining counts in detinue 
& assumpstt is a misjoinder & is a 
ground of general demurrer.—ALLEN 
yr BANK OF NEW BRUNSWICK (1877), 
17N. BR. BP. & 3B.) 446.—CAN. 

C. Detinue & independent carses 
of action in tort.—The joinder of 
cause of action in detinue, with inde- 
pendent causes of action in tort, doer 
not preclude the action fiom being 
remitted for trial to county court, 
under C. L. P. (Amendment) Act, 
eee 8. 6, as extended by Countv Cts. 
Act, 1877, 8. 51.—LOWRY v. WEBB 
1891), 28 L. hk. Ir. 110.-—-IR, 

aa. Interest on verdict.}—In an action 
of tiover the ct. will not aJlow interest 
on the verdict where the signing of 
Judgment {s delayed by the opposite 
marty.—Nmw Brunswick hy. Co. v. 
TURRAY (1872), 18 N. B. R.(2 VP. & B.) 
412.--CAN. 

bb. Whether appeal lies in action of 
replevin.|}—There {3 no appeal in an 
action of replevin because t e question 
in ixsuo is not a money demand, but 
ono of title to gouds.—ILADvocK v. 
IUSBELL (1892), 8 Man. L. R. 25.—CAN, 


co. Joinder of third party.j—In an 
action for the conversion of goods, 
deft may bring in the person who 
sold him the goods as a third party, pts 
words “‘ any other relief over ”’ in 
209 being wide enough to include iM 
claim made by deft. against his vendor. 
—CONFEDERATION LIFE ASSOCN. ¥, 
oan (No. 2) (1898), 18 P. R. 266.— 





dd. -}—RANDALL v. RORERTSON 
Ee Terr. L. R. 332.—CAN. 

Question for judge—Construction 

of en ers }-In an action brought by 





Part II].—ENFORCEMENT OF LIABILITY. 


648. ——— As to acts done by parties—Evidence 
of claim in eam ideg karin an action of trover 
by the assignees of a pt. it a are that the 
goods had been assigned by the bkpt. to B., who 
assigned them to C., to whom the purchase-money 
as was contended, was advanced by pltf., to whom 
C. subsequently transferred the goods by bill of 
sale. In order to show that these transactions 
were fictitious, certain evidence was adduced; & 
a question was asked, ‘‘ whether C. had not made a 
claim to these goods after the bkpcy.” :—Held: the 
question could properly be asked, as the claim was 
an act done by one of the parties to the alleged 
fraud.—ForpD v. ELLiort (1849), 4 Exch. 78; 18 
J. J. Ex. 447; 154 KB. R. 1182. 


649. ——- Admission by counsel—Of client’s 
possession of goods.|—-Where a party appears by 
counsel before the ct. or a judge at chambers in any 
stage of the cause, & counsel makes an admission 
of a fact, though unsupported by affidavit, the ct. 
will regard such statement as presumably true, 
& will admit it in evidence when offered by the 
other side. 

In an action of detinue to recover possession of 
certain papers deft. took out a summons before 
a judge at chambers to change the venue, & 
appeared by counsel to support the application. 
In the course of the proceedings before the judge 
counsel admitted that his client had the papers :— 
Held: this admission was rightly received in 
evidence at the trial of the cause, as a statement 
made by counsel in discharge of his functions as 
counsel, relevant to the matters at issue, & made 
for the purpose of influencing the judge to take a 
step in favour of his client. 

When counsel makes before the ct. or a judge a 
statement, or does an act in the presence of the 
attorney on the record, or any authorised person 
who represents him, & the statement or the act is 
not repudiated by the attorney or his representa- 
tive, that amounts to an assent to or adoption of 
it, & it becomes the statement or act of the 
attorney (WILLIAMS, J.).—HALLER v. WoORMAN 
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ia 25. & F. 165; 31. T. 741; 09 W. R. 
8348. 
650. Competency of witness—Party enabling de- 
fendant to convert.|—FANcoURT v. BULL, No. 
511, ante. 

651. Right of defendant to set-off or counter- 
claim.]—A distress for rent was levied upon 
certain property, & cattle lent for hire by ptf. 
to the tenant were seized. Deft., the holder of a 
bill of sale upon the goods & chattels of the tenant, 
then paid off the distress, & seized the cattle in 
question under his bill of sale. Upon an action 
for trover & wrongful conversion :—Held: deft. 
was not entitled to set off & counterclaim the 
amount paid by him to relieve the cattle from the 
distress.—JONES v. SIMMONS (1881), 45 J. P. 666. 

652. -|—Pltf. co. had deposited cigars with 
defts. to secure a debt. An order for winding up 
the co. was afterwards made, & the secured debt 
having been paid off, the liquidator of the co. 
claimed a return of the cigars, but defts. refused to 
give them up. The liquidator brought an action 
of detinue for the cigars. Their value having been 
assessed in the action, defts. claimed by way of 
counterclaim to set off another debt due from the 
co. to them against such value by virtue of the 
conjoint effect of sect. 38 of Bkpcy. Act, 1883, 
(c. 52), & sect. 10 of Jud. Act, 1875 (c. 77), which 
applies the rules of bkpcy. law to cases of winding 
up :—Held: they were not entitled to do so, on 
the ground that sect. 38 is only applicable where 
the claims on each side are such as result in pecu- 
niary liabilities, whereas the right of pltfs. was to a 
return of the goods.—KERBERLE’s Horerns & Res- 
TAURANT C'o. v. JONAS (1887), 18 Q. B. D. 459; 56 
L. J. Q. B. 278; 35 W.R. 467;3T. lL. R. 421, C. A. 
Annotations :—Consd. Palmer v. Day, {16871 2 Q. B. 618; 

Re Thorne, [1914] 2 Ch. 438. Refd. Klgood v. Harris, 

{1896} 2 Q. B. 491; Re Mid-Kent Fruit Factory (1896), 

3 Mans. 59; Fe Daintrey, Er p. Maut, [1900] 1 Q. HB. 

546; Lister v. Hooson (1907), 77 L. J. K. B. 161; Lord’s 


Trustee v. G. E. Ry., [1908] 2K. B. 54; Ite Taylor, Hx p. 
Norvell, (1910] 1 K. B, 562. 


653. -]—In an action of trover & for goods 
sold & delivered deft. cannot set off a claim for 








pitf. against deft. to recovor damages 
for the conversion of a quantity of 
hay, pltf.’s right to recover depended 
upon whether the hay in question was 
“upland ’’ or ‘“ intervale ’’ :—Held: 
quertion was peculiarly one for the 
trial judge, the evidence being contra- 
dictory, & the question being one that 
the ange had exceptional advantages 
for de ee Ge v. Dopp 
CaN 31 N. 8. * (19 I ° & G.) 193.— 


_ k. Suffictency of direction of judge to 
aos vw Law (1905), 37 
N. B. R. 36.—CAN. 


l. Whether action may be continued 
apainst executors of deceased defendant. } 
—Where one converts to his own ure 
& sells the goods of Itf., & dies after 
writ issued, but before declaration, 
the action may be continued against 
his exors. & they are Hable on a 
count for money had & received.— 


FREDERIOK v. GIBSON > Bb. I, 
yaar ed (1905), 37 N.B. R 


m. Right to amend pleadings.) — 
Pltf.’s claim was for damages for the 


alleged Ye agtal detention of fivo 
He did not allego conversion 


horses. 
of the horses. The evidence at the 
trial, however, in the opinion of the 
trial judge, shewed a conversion of the 
horses by defts. to their own use 
absolutely ; that defts. were not taken 
by surprise; & that the amount for 
which defts. could be found liable in 
detinue would exceed their Hability 
for conversion :—Held « pitf. should 
mene Oy eo 
6 atatement of claim, & 
should have judgment for the valuc of 


J.—VOL. XLII. 


the five horses as in an action for con- 
version of them to his own use.— 
McCuTCHEON ¥v. JOHNSON (1913), 
24 W. L. R. 868; 13 D. L. R. 413 23 
Man. Ju. Rh. 559.—CAN. 


n. -]— LEo v. KEARNS (1864), 
16 Ir. Jur. 318.—IR. 


0. Failure of plaintiff to identify 
horses converted.}—Fouuis v. BAIRD 
HAAG (1915), 31 W. L. R. 536.—CAN. 


P- Onus of proof on defendant.J— 
Where in an action for return of goods 
& damages for dotention it was alleged 
in defence that the goods had heen 
seized by the collector of customs for 
alleged Infraction by pltf. of the cus- 
toms laws :—Held : defts. were bound 
to show not only that the goods were 
held under that seizure at the time tho 
action was commenced, but also that 
the customs authorities were entitled 
to make the _ soizure.—DLOMAX v. 
BROWER (Alta.), [1919] 3 W. W. R 
385.—CAN. 


a. Stay of proceedings.}—In an 
action of detinuc, although allegi 
no special damage, the ct. will compe 
pitf. to elect whether he will stay all 
proccedinEs on delivery of the chattel 

dispute, on payment by deft. of 
nominal damages, & all the costs of the 
action, or 1 proceed for greater 
damages at the risk of all costs.— 
Lyons v. KELLER (1864), 15 1.C. L. R. 
App. 1.—IR. 

r. Right to plead several special 
defences.}—In an action against a 
pawnbroker for conversion & detinue 
of goods pawned, deft. will not be 





allowed to plead special defences under . 


Pawnbroking Acts, along with traverses 
of the property & of the acts com- 
lained of.—WILHELM v. HALBERT 
1867), 15 W. R. 1079.—IR. 


t. Whether court will strike out ground- 
less counts & remit action.]—When the 
ct. was satisiied that counts in de- 
tinue had been introduced into a 
summons & plaint without any bond 
fide foundation & for the purpose of 
ousting the jurisdiction of the ct. to 
remit the action to the civil bill ct., & 
that, if the other counts in tho summons 
& faint had been the sole causes of 
action, the case might properly be 
remitted, the ct. struc out the 
counts in detinuo & remitted the action, 
—KEOGH v. ALLEYNE (1874), I. R. 8 
C. L. 337.—IR. 


a. Procedure on motion for non-suit.] 
——On a trial for the detinue of a ship 
on the termination of pltf.’s case a 
motion for a non-suit was made. ‘The 
judge was of opinion that there had not 

een any sufficient demand & refusal of 
the vessel but orderd deft. to go on 
with his defence, who sup ied by his 
evidence the defects in pltf.’s case. On 
a renewal of motion for a non-suit :— 
Held: the ct. in considering the 
motion was not bound to reject the 
evidence supplied by deft., not to 
confine itself to what had been given 
when the motion was first made, but 
could have regard to the whole of the 
ovidence.—SHEA v. CoADY (1880), 6 
Nfld. L. R. 199.—-NFLD. 


b. Whether assignee in bankruptcy 
may sue for conversion.}—A right of 
action by a trustee in bkpcy. for 
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(¢), & PL 

unliquidated damages which he has against a 
third party on another transaction, although the 
third party happens to be pltf.’s principal.— 
TAGART & Co. v. MARcUS & Co. (1888), 36 W. Rh. 
469, D. C. 

Discovery.|—See Discovery, Vol. XVIII., p. 
222; Nos. 1706, 1707. 

Interpleader.]— See INTERPLEADER, Vol. X XIX., 
pp. 455, 456, 462, 471, 472, 477, 498, 505, Nos. 
40, 46, 106, 196, 215, 260, 443, 563. 


E. Judgment. 
(a) Form of Judgment. 

See R.S. C., Ord. 18, r. 5, Ord. 48, rr. 1, 2. 

654. Action for detinue—Judgment for recovery 
of goods—Or value.|—ANon. (1505), Keil. 64 b; 
72 i. R. 224. 

Annotations :—Apld. Phillips v. Jones (1850), 15 Q. B. 859, 

Consd. Taylor v. Addyman (1853), 13 C. B. 309. 


655. ——- ——- ——-.]—PALER & BARTLET v. 
eae (1605), Yelv. 71; 1 Browne, 87; 80 
Annotation :—Apld. Phillips v. Jones (1850), 15 Q. B. 859. 

656. & damages for detention.|— 
In detinue the judgment must be conditional, to 
recover the thing detained; or if that cannot be 
had, then the value found, & damages for the 
detcention.—PETERS v. HEYWARD (1623), Cro. Jac. 
682; 79 KB. Rh. 591. 

Annotations :—Apld. Phillips v. Jones (1850), 15 Q. B. 859. 
Refd. Donald v. Suckling teeo). L. R. 1 Q. B. 585; 
Kberle’s Hotels & oO. v. Jonas (1887), 18 
Q. B. D. 459, 

657. ———- ——- ———- ——.]—-Detinue of goods. 
Judgment, by default, that pltf. recover the 
goods or, if deft. should not render the same, the 
value thereof, & also pltf.’3 damages by reason of 
the detention. Writ of inquiry to ascertain the 
damages and costs, but making no mention of the 
value. Return, damages £40, costs 40s. Judg- 
ment that pltf. recover the goods, or, if deft. 
should not render them, the value thereof, & also 
that he recover his damages, costs & charges 
aforesaid, & £27 costs of increase: award of dis- 
tringas, ctc., so that deft. render to pltf.the goods. 
Error thereon :—JZeld : (1) the judgment was final, 
& the writ of error could not be quashed; (2) the 
judgment was erroneous for not ascertaining 
the value, or giving any means of ascertaining it.— 
PHILLIPS v. JONES (1850), 15 Q. B. 859; 10 L. J. 
Q. B. 374; 161. T. 0.8.4; 14 Jur. 1065; 117 
EK. R. 683, Ex. Ch. 
Annotations :--As to ( 











Restaurant 


2) Refd. Taylor v. Addyman (1853), 


13 C. B. 309. Generally, Mentd. Kyre v. Eyre (1901), 45 
Sol. Jo. 653. a ue ae 
658. —— Necessity for ascertainment 








of value.|—PHILLIPS v. Jonus, No. 657, ante. 
659. Action for trover—Action against two de- 
fendants—Judgment against defendants severally 


conversion & to recover goods belong- 
ing to bkpt.’s estate is an assignable 
chose in action, & may be sued on 
in the name of the assignec.— TAYLOR 
v. KNAPMAN (1884), 2 N. Z L. R. 
265 (8. C.).-——N.Z, 


PART III, SECT. 8, SUB-SECT, 1.— 
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was ordered to 


L. i, 


oe. 
ant’s 


), 
69. 








656i. Action for detinwe—Judgment 
for recovery of goods—Or value—d 
damages for detention. }—In an action to 
recover possession of an engine 
attachments & other chattels :—Held : 
the title to the property in those chat- 


for recovery o 


tels had become vested in pltfs., 5) 

\tfa. were entitled to delivery thereof 

o them by deft., who obtained them D. L. R 
upon a pretended sale, made with the CAN. 


object of defeating pltfs.; & judgment 
e entered for pltfs. 
for a return of the chattels or payment 
of their value & damages for detention. 

RED & DONNELLY v. MOORE (Sask.) judgment 
24 aaa R. 575; affd. 7 Sask. 


On payment of 
solicitor &: client's 
McDoNaLp v. CONNELL (1924), 26 
W.A. LL. R. 140.—AUS 


form of judgment ts for a return of the 
goods or their value.— LACKERIDGE 1. 

EDER, [1920] 2 W. W. R. 611; 62 In the goo 
. R. 706; 18 Sask. L. R. 6 
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—As to part of property.|—In trover against two, 
the jury may find defts. severally guilty as to part 
of the property, & not guilty as to the residue.— 
PLAYER v. WARN & DEws (1626), Cro. Car. 54; 
79 E. R. 651, Ex. Ch. 

660. Judgment for value of chattel—Pro- 
vision for nominal damages—If chattel delivered.|— 
In trover, where the question was as to the identity 
of the chattel, & upon a verdict for pltf., deft. was 
willing to deliver it up to pltf. ; in order to entitle 
pltf. to costs, the verdict should be entered for the 
value of the chattel, with a memorandum that only 
nominal damages should be levied, if the chattel 
be delivered up to pltf,—-WINTLE v. RUDGE (1841), 
5 Jur. 274, N. P. 


(b) Effect of Judgment. 
661. Whether property in chattel transferred 
to defendant—Satisfaction of judgment.|—-ANON. 


(1505), Jonk, 189; 145 B. BR. 126 


Annotations :—Apld. Cooper v. Shepherd (1846), 15 L. J. 
and v. Johnson (1854), 1 O. B 





OC. P, 237. Consd. Bue e cz 
i Apld. Brinsmead v. Harrison (1871), L. Rh. 6 GC. P. 
662. -|}— When a man_ recovers 








against another in trover, there the property of 
the goods vestsin doft., against whom the damages 
were recovered (per CuR.).—UNDERWOOD  v. 
MORDANT (1691), as reported in 2 Vern. 238; 23 
E.R, 754 

668. .}—A judgment creditor in an 
action of detinue not having received the value of 
the goods, the property in the goods remains in 
him until execution has issued on the judgment.— 
Re ScaRTH (1874), 10 Ch. App. 234; sub nom. Re 
ScARTH, Ew p. Scarru, 44 L. J. Bey. 29; 31 L. T. 
737 ; sub nom. SCARTH v. SCARTH, 23 W. It. 153, 








e 


Annotations :—Consd. Eberle’s Hotels & Restaurant Co. v. 
Jonas (1887), 18 Q. B. D. 459. Refd. Peruvian Guano 
Co. v. Dreyfus (1887), [1892] A, C. 170, n. 

ltf. 


664. .|—Judgment for in an 
action of detinue held not to change the property 
in the detained chattel until satisfaction of the 
value found by the judgment ; even though satis- 
faction was prevented by the bkpcy. of deft.—Je 
Wark, Ea p. DRAKE (1877), 5 Ch. D. 866; 46 
J.J. Bey. 105; 36 L. T. 677; 25 W. R. 641, C. A. 


Annotations :-—-Consd. Eberle’s Hotels & Restaurant Co. v, 
Jonas (1887), 18 Q. B. D. 459. Distd, Bradley & Cohn v, 
Ramsay (1912), 106 L. T. 771. 

665. Interlocutory judgment.|—Where in 
an action of trover pltf. has obtained Judgment for 
want of a plea, but there has been no assessment of 
damages, such interlocutory judgment does not 
vest the property in the chattel, the subject-matter 
of the action, in deft. so as to enable him to give a 
good title to a third party.— MARSTON v. PHILLIPS 
(1863), 8 New Rep. 35; 9 L. T. 289; 12 W. R. 8. 
ATclen oe Brinsmead v. Harrison (1871), 40 


666. ——.] 











A recovery in trover vests the 
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661i. Whether Wr ia sabe | tn chattel 
transferred to de nt—Satisfaction of 
-}~-A judgment in an action 
In conversion does not pass the pro- 
perty to deft. unless & until it is satis- 
fied: in this respect thero is no differ- 
ence between a Judgment in an action 
in detinue & one in trover or conver: 


ena- 
costs, }-— 





° sion.—SINNAN CHETTY v. AGERI 
d. Action for conversion—Judgment ATYER (1923), I. L. R. 46 Mad. 852.— 
# goods—Or value.}—In IND. 
an action for conversion the proper 661 if. A judgment t 
deft. in an action of trover out 


satisfaction does not vest the property 
deft.— BUSBY v. 


ds in 
79.— SOHOFIELD (1889), 29 N. B. R. 407.— 
CAN. 
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property in the chattel in deft. as against pltf. 
In trover by A. against B. for a bedstead, B. 
pleaded a former recovery by A. in trover for the 
same identical bedstead against C.; averring that 
the conversion by C., for which that action was 
brought, was a conversion not later in point of 
time than the conversion mentioned in the declara- 
tion against B., & that, before the conversion in 
that declaration mentioned, C., being possessed 
of the bedstead, sold it to B., who paid him for the 
same, & received it under such sale, & that the 
taking under such sale was the conversion com- 
plained of in the declaration against B. :—Held : 
this plea was a good answer to the action. 

Pitf., in trover, where no special damage is 
alleged, is not entitled to damages beyond the value 
of the chattel he has lost; &, after he has once 
received the full value, he is not entitled to further 
compensation in respect of the same loss (TINDAL, 
U.J.).—CooPER v. SHEPHERD (1846), 3 C. B. 266; 
4Dow. & L. 218; 15L. J.C. P. 237; 71. T. 0.8. 
982; 10 Jur. 758; 136 E. R. 107. 

Annotations :—Consd. Buckland v. Johnson (1854), 15 C. B. 


145: Brinsmead v. Harrison ret L. lt. 6 C. P. 584. 
Refd. Salmon v. Horwitz (1854), 23 L. T. O. S. 77. 

667. |—Semble: a judgment in trover 
vests the property in the goods in the deft. from 
the time of the conversion.— BUCKLAND v. JOHN- 
Son (1854), 15 C. B. 145; 2 C. L. R. 784; 23 
lL. J. C. P. 204; 23 L. T. O. S. 190; 18 Jur. 
7175; 2 W. RR. 565; 139 EH. QR. 375. 

Annotations :-—Distd. Marston v. Phillips (1863), 3 New Rep. 
35. Dbtd. Brinsmead v. Harrison pBid), ~-R 6G. P. 
584. Refd. Smith v. Baker (1873), L. R. 8 OC. P. 350 
Flitters v. Allfrey (1874), L. HK. 10 C. P. 293; Weg 
Prosser v. Evans, [1894] 2 Q. B. 101; Rice v. Reed, 
[1900] 1 Q. B. 54; Isaacs v. Salbstein, (1916) 2 K. B. 
139. Mentd. Routledge v. Hislop (1860), 9B. & EB. 549: 





St. Losky wv. Green (1860), 9 C. . 370; Phillips v. 
Ward (1863), 2 H. & C. 717; Cambefort v. Chapman 


(1887), 19 Q. B. D. 229 
668. .|—A judgment against deft. in trover 
without satisfaction does not vest the property in 
the goods in deft.—BRINSMEAD v. HARRISON (1871), 
L.R.6C. P. 584; 40L. J.C. P. 281; 24 L. T. 
798; 19 W. R. 956; on appeal (1872), lL. R. 7 
C.P. 547; 41L.3.C.P.190; 27 L. T. 99, Ex. Ch. 
Annotations :—Apld. Re Ware, Ez p. Drake (1877), 5 Ch. I. 
866. Distd. Bradley & Cohn v. Ramsay (1912), 106 
LL, T. 771. Apld. te Gunsbourg, [1920] 2 K. B. 426. 
Mentd. Ze Crook, Ex p. Collins (1891), 66 L. T. 29; Re 
London & General Kr p. Theobald (1895), 73 
L. T. 304; Penny v. Wimbledon U. D. C. ene 80 
lL. T. 615; Howe v. Oliver & Haynes (1908), 24 T. L. R. 
781; London Assocn. for Protection of Trado v. Green- 
lands, [1916] 2 A. C. 15; Goldrei, Foucard v. Sinclair & 
Russian Chamber of Commerce in London, [191811 K. B. 
180 ; Parr v. Snell, (1928) 1 K. B. 1: The Koursk, [1924] 
bP. 140; Gomberene v. Lanarkshire Tram, Co. (1927), 
669. Judgment for defendant—No defence to 
action for money had & received.]|—A judgment 
for deft. in trover is not a bar to an action against 
him for money had & received for pltf.’s use.— 
v. CAMPBELL (1771), 3 Wils. 240; 2 Wm. BI. 





ank, 
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779; 95 H. R. 1034; subsequent proceedings, sub 
nom, KITCHEN v. CAMPBELL (1772), 3 Wils. 304. 


Annotations :—Refd. Phillips v. Berryman (1783), 3 Doug. 
K. B. ~-.e; Hichardson v, Tomkies (1832), Aes BE: 
Garland v. Carlisle (1837), 11 Bll. 421; Buckland v»v. 
Johnson (1854), 15 C. B. 145. 


(c) Execution. 

670. Stay of execution—Jurisdiction to order— 
Stay until plaintiff perfects defendant’s title—To 
subject-matter of action.|—The ct. will not inter- 
fere to stay execution on a judgment recovered 
in trover against deft. till pltf. shall do any act, 
however reasonable, to make deft. a title to the 
subject-matter of the action. They have no 
jurisdiction to do so. A rule for that purpose 
discharged, with costs.—ButTts v. BILKE & HAVE- 
LOCK (1817), 4 Price, 291; 146 E. R. 468. 

——-—- ——-.|—See, generally, IxEcuriIon, Vol. 
XXI, PP. 444, 445, 

671. Writ of assistance—For delivery of specific 
articles—Ordered to be delivered up.|—-Although 
for the purpose of recovering land the old writ of 
assistance has been superseded by the writ of 
possession, the writ may still be issucd for the 
purpose of recovering possession of & preserving 
chattels which have been ordered to be delivered 
to a receiver.—WyYMAN v. KNIGHT (1888), 39 
Ch. D. 165; 57 L. J. Ch. 886; 59 L. T. 1643 37 
W. R. 76. 


Annotation :—Refd. Re Maudslay & Field, Maudslay v. 
Maudslay & Field, {1900} 1 Ch. 602, 








672. ——.|—-Re TAYLOR, TAYLOR v. 
RAWSON, [1913] W. N. 212. 
———.]|— See, also, FExEcUTION, Vol. XXI., 


pp. 584, 585, Nos. 1619-1631. 
Writ of delivery.|-—See EXEcuTION, Vol. XXI., 
pp. 583, 584, Nos. 1602-1618. 


F. Costs. 

678. Action by executor or administrator— 
Liability for costs—Conversion after death of 
deceased.|—In trover by an administrator, if the 
conversion be in his own time he shall pay costs. 
—ATKEY v. HEARD (1631), Cro. Car. 219; W. Jo. 
241; 79 BE. Rl. 791. 

674, .|—If an administrator 
bring trover on a conversion in his own time he 
shall pay costs on a verdict for deft.—Coats- 
WORTH v. SHAFTO (1722), 8 Mod. Rep. 109; 88 
E. R. 85. 

675. .|—Where an exor. declares 
in trover on the possession of his testator & a 
conversion aiter his death, & is nonsuit, the exor. 





























must pay costs.—HarRIs v. HANNA (1735), Lee 
temp. Hard. 204; 95 E. R. 181. 
676. .|—If an exor. declare on a 


trover & conversion in testator’s lifetime, & also 
on a trover & conversion after his death, & be 
nonsuited, he is not liable to pay costs.—-COCKERILL 
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©. Siay of execution—On ground of 
equitable set-off.) — Where pltf. has 
recovered damages in an action for 
conversion, equity will not, on tho 
ae of equitable set-off, restrain 
pe from fesuing execution to recover 
: © amount of the verdict merely 
ecause there are unsettled accounts 
ending between the parties, although 
he subject-matter of the accounts 
consists of dealings & transactions 
affec the property in respect of 
which the action was brought.—-H1L 


PART III. SECT. 3, SUB-SECT. 1.—F, 
1. Right to costs under Common Law 


Procedure Act.}—-In an action of 
detinue pltf. recovered a verdict for 
the return of certain goods or their 
value, £17 108., & for £8 damages for 
their detention. Deft. did not return 
the goods :—Held: scct. 287 of the 
above Act did not apply, & pltf. was 
entitled to recover his costs.—MILLER 
v. goa ae 278. R.N. 8. W. 491; 
44N.S. W. W. N. 191.—AUS. 

g. ———.}—O’SULLIVAN v. DUBLIN, 
Wickitow & WATERFORD Ry. Co. 
(1867), 16 W. R. 86.—IR. 

h. Refusal of court to lorder tara- 
lion of costs.}-——-GINN v. ScoTr (1854), 
11 U. Cc. R. 5642.—CAN. 

. Right of plaintiff to costa up to 
offer to confess j right of 


endant to subsequent costs. )—Deft., in 
trover, about a month after the 


conversion, offercd to confess a judg- 
ment under 18 Vict.c. 9, for $18, which 
pltf. refused. On the trial (upwards of 
two years afterwards), pltf. recovered a 
verdict for $19—a part, $15.30 being 
found by the jury as the value of the 
goods, & the balance as damages in the 
nature of interest since the conversion : 
—Held: as the amount tendered was 
more than the value of the goods & 
damages up to that time, pltf. was only 
entitled to costs up to the time of the 
offer, & deft. was entitled to the subse- 
quent costs.—BELYEA t. STEPHENSON 
(1866), 11 N. B. R.(6 All.) 513.—CAN, 

k. Deprivation of costs of successful 
party— Discretion of Aue é. }~ JENKINS 
v. McADAM (1905), 3 . 8. R. 124.— 
CAN. 

1. —— ——.}—-The disallowance of 
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Sect. 3.—Remedies: Sub-sect. 1, F.; sub-sects. 2, 
3 .& 4.] 


es (1791), 4 Term Rep. 277; 100 E. R. 


Annotations :—Dbtd. Bollard v. Spencer (1797), 7 Term 
Rep. 358. Refd. Tattersall v. Groote (1800), 2 Bos. & P. 
253; Ord wv. Fenwick (1802), 3 East, 104; Cowell v. 
Watts (1805), 6 East, 405; Hollis v. Smith (1808), 10 
Kast, 293. 

677. -|—If the conversion were 


in the time of the administratrix & she be non- 

suited in the action of trover she is liable to pay 

costs though she never was in fact in possession 

of the goods since intestate’s death.—BOLLARD v. 

oo (1797), 7 Term Rep. 358; 101 E. ht. 
18. 


Annotations :—Reld. Tattersall v. Groote it 800), 2 Bos. & P. 
53; Hollis v. Smith (1808), 10 Kast, 293; Grimstead v. 
Shirley (1809), 2 Taunt. 116; Squire v. Arnison (1884), 
sab. & Ki. 365. 
_ 678. -|—Administrators declar- 
ing in trover on a possession of the goods by their 
intestate, & a conversion in their own time 
being nonsuited, are liable to costs ; for the fact of 
their possession is immaterial; & they may sue 
in their own right.—TloLuis v. Smiru (1808), 10 
East, 393; 103 E. R. 786. 
Annotation :—Refd. Jones v. Jones (1823), 1 Bing. 249. 























679. ——— Conversion in lifetime of de- 
ch a aca v. KyNaston, No. 676, 
ante. 


680. Scale of costs.|—-Trespass, the breaking of 
& jar is sufficient to entitle pltf. to full costs under 
a count, alleging an asportation & conversion.— 
GoOssoN v. GRAHAM (1815), 1 Stark. 55; 171 E. R. 
400, N. P. 

681. ———- On footing of tort.]—Pltf., a dealer, 
bought a hydraulic press from deft., an auctioneer, 
at a sale, under conditions of sale requiring pay- 
ment before delivery. Time was allowed for 
payment. Payment was tendered within the 
time allowed, but deft. refused to deliver the press, 
having contracted to resell it, & in fact reselling 
it, subsequent to the tender. Pltf. had also 
contracted to resell the press, after delivery, at a 
profit. In the action the sole issue in dispute, 
namely, whether there had been tender within 
the time allowed for payment, was found in 
favour of pltf., & evidence of pltf.’s loss of profit 
on resale having been given as a measure of dam- 
age, judgment was given for pltf. for £29 15s. 3d. 
Deft. contended that the action was one for 
breach of contract, & that costs would there- 
fore only be recovered on the county ct. scale: 
Held: the action was for a wrongful conversion 
subsequent to & independent of the contract 
passing the property, & it was therefore an action 
of tort in which, more than £20 having been 
recovered, costs followed on the High Ct. scale.— 
JOHEN v. Foster (1892), 61 L. J. Q. B. 643; 66 
L. T. 616; 8 T. L. R. 619, D. C. 

682. ——— Articles returned—During progress of 
case.|—Pltf. brought an action in the High Ct. to 
recover from defts. certain drawings that had 
been deposited with them as agents for sale, & 
damages for their detention & he claimed also an 
account in respect of such of the drawings as had 


costs to deft. on dismissing an action 
for conversion :—Jield ;: to havo been 
a proper exercise of his discretion.— 
GOEBEL v. CANADIAN BANK OF Com- 
MERCE, [1922] 1 W. W. R. 255; 63 
D. 1. R. 723; 16 Sask. L. R. 181.— 








usual set-off. 


0. Right 





m. --—The ct. refused to 
allow a successful deft. costs when 
the action was against a police officer 
in an action for the conversion of goods. 





—NETHERALL v. MITOHELL (1866), 5 
Nfid. L.R. 157.—NFLD 


n. Costs on district court scale with 
}—-HamMILTon_v. LINDSAY 
& LINDSAY, {1923] 1 W. W. R. 1243; 
16 Sask. L. R. 510.—CAN. 


of one defendant to in- 
demnity for costs against another.}— 
In apn action for wrongful seizure & 
detention of chattels, the co. which 
under instructions from the principal 
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been sold, & the amount that might be proved to 
be due on the taking of the account. Defts. 
pleaded that they had always been ready & 
willing to return the drawings in their possession, 
& offered to return them forthwith on obtaining 
a proper receipt. Plitf. replied accepting the 
offer to return the drawings, & they were accord- 
ingly returned to him. They were of the value 
of £20 & upwards. The action went to trial on 
the question of the amount due from defts. in 
respect of the drawings that had been sold, & 
resulted in a verdict for pltt. for £33 :—Held: 
pltf. was entitled to costs on the High Ct. scale 
on the grounds (a) that he had recovered the 
drawings through the exigency of the writ, & that 
the return of them during the progress of the case 
did not affect the rights of the parties at the date 
of the writ; & (b) that the action being one of 
detinue in which pltf. had recovered the things 
claimed in specie, it was not within the class of 
actions founded on tort to which County Courts 
Act, 1888 (c. 43), 8. 116 (2), applies.—Dvu PasquiER 
v. CADBURY, JONES & Co., Lrp., {1903] 1 K. B. 
104; 72 L. J. K.B.78; 871. T. 519; 51 W. . 
113; 19 T. L. R. 413 47 Sol. Jo. 49, C. A. 

Arion :—Folld. Trotter v. Windham (1907), 23 T. L. R. 


683. After judgment.|—Pltf. in an 
action of detinue recovered judgment for the 
return of the goods claimed or £6 10s. their value 
& the goods were returned to him :—Held: 
County Courts Act, 1888 (c. 43), 5. 116 (2), did 
not apply & pltf. was entitled to costs.—TROTTER 
v. WINDHAM & Co. (1907), 23 T. L. R. 676; 51 
Sol. Jo. 625, C. A. 

684. Security for costs—Action by bankrupt.|— 
In an action of trover, by an insolvent debtor, to 
recover property acquired subsequently to adjudi- 
cation, the ct. will not direct him to give security 
for costs, unless the Insolvent Debtors Ct., on an 
application by the assignees, under 7 Geo. 4, c. 57, 
s. 57, have permitted execution to issue in respect 








of such property.—CLAPWORTHY v. COLLIER 
(1832), 2 Cr. & J. 6381; 1 L. J. Hx. 229; 149 
E. R. 265 


685. Divisibility of costs—Partial success of botb 
parties.}—1n trover for waggons, wheelbarrows. 
iron rails, etc., a verdict was given for pltfs. at 
the trial for £1,850, but afterwards, on the argu- 
ment of a special case, was reduced by consent to 
£600, & the following rule was drawn up :— 

‘“‘It. is ordered, by consent, that the verdict 
found for pltfs. on the trial of this cause be reduced 
to the sum of £600, & that as to the residue of 
the claim, the verdict be entered for defts. :— 
Held: this was the proper course, the issue being 
divisible, & pltfs. were not entitled to have the 
verdict entered generally for them, but defts. 
were entitled to a verdict & to their costs, as to 
so much of the cause of action as they had suc- 
ceeded on.—WILLIAMS v. GREAT WESTERN Ry. 
Co. (1841), 8 M. & W. 856; 1 Dowl. N. 8. 16; 
10 L. J. Ex. 472; 151 EH. R. 1287. 

686. Items of costs—Fraudulent sale by bank- 
rupt—Costs incurred in proving fraud.j—In an 
action of trover for goods by the assignee of an 


deft. had removed & stored the 
chattels, was joined as deft., after 
judgment had been given in pltf.’s 
favour in respect of detention of the 
chattels, the co. applied for an order 
that the other deft. should pay 

costs of the action :—w/eld: in 
absence of any evidence of an express 
or implied contract by the other deft. 
to indemnify the co. the order could not 
be made.—ScHOLLUM v. BARRIPP 
(No. 2), (1917) N. Z. L. R. 448.—N.Z. 


e 


the 
the 
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insolvent, plt£., in order to establish the insolvent’s 
title to the goods in question at a certain time, 
gave in evidence a bill of sale, by which the in- 
solvent, in consideration of the sum of £499 sold 
absolutely the goods to deft. & other persons, & 
plitf. then procueee evidence to impeach the 
validity of the bill of sale, by showing that it was 
wholly void on the ground of fraud. Pltf. having 
obtained a verdict :—Held: he was entitled to 
the costs incurred in the production of that 
evidence.—Harpy v. Tinaey (1850), 5 Exch. 
294; 19 L. J. Ex. 233; 155 E.R. 126. 

Annotation :—Mentd. Simpson v. Wood (1852), 7 Exch. 349. 


SuB-sSECT. 2.—HLECTION TO Su ON CONTRACT. 
Sce CONTRACT, Vol. XII., pp. 562-567. 


SUB-SECT. 3.—RECAPTURE. 

687. Right to recapture.|— If a man bails goods 
to another at such a day to rebail & before the 
day the bailee does sell the goods in market overt, 
yet at the day the bailor may seize the goods, for 
the Poe of the goods was always in him & 
not altered by the sale in market overt (per CUR.). 
— ANON. (1609), Godb. 160; 78 E. BR. 97, 98. 

—-—.|—See, also, CRIMINAL Law, Vol. XV., 
Y 831, Nos. 9115, 9116; PrrsonaL PROPERTY, 

‘ol. XXXVIT., pp. 164, 165, Nos. 74-78. 
Goods wrongfully distrained.|—See D1s- 
TRESS, Vol. XVIII., pp. 260, 308, 309, 324, 366, 
367, 448, Nos, 2, 440, 586, 1044, 1052, 1053, 1056, 
1848-1851. 





SUB-SECT. 4.—REMEDIES IN HaQuiITy. 

688. Jurisdiction of court to order specific 
delivery.])—Land held by the tenure of a horn. 
Bill brought by the heir for the horn. 

If the land is held by the tenure of a horn or 
carriage, the heir would be well entitled to the 
horn at law (Lorp GUILDFORD, LORD KEEPER).— 
Pusky v. Pusry (1684), 1 Vern. 273; 23 E.R. 465. 
Annotations :—Consd. Fells v. Read (1796), 3 Ves. 

Nutbrown v. Thornton (1804), 10 Ves. 159. Abpld. 

Macclesfield v. Davis (1814), 3 Ves. B. 16. Refd. 


& 
Dowling v. Betjemann (1862), 2 John. & H. 544; Ive 
Wait, 11927] 1 Ch. G08. : 


689. ———.]—A bill lies to compel the delivery of 
an altar piece or other curiosity in specie-—SOMERSET 
(DukE) v. CooKson (1735), 3 P. Wms. 300; 24 
Ki. R. 1114. 

Annotations :—Refd, Hast India Co. ». 
3 Bi. 153; Ite Wait, [1927] 1 Ch. 606. 
690. -|—The ct. will decree a_ specific 

chattel to be delivered up without measuring the 

value, where from its nature there can be no 
compensation by damages.—FELLS v. READ 

(1796), 3 Ves. 70; 30 E. I. 809. 


Annotations :—Consd. Nutbrown v. Thornton 
Vos. 159. Expld. Dowling v. Betjemann (1862), 2 John. 
& H, 544. Refd. Oya 0, Dearing, (1802 by 6 Ves 135 
cid 'v. Davis (eld), 3 Ven & BY 16, Mentd. Meee 

e 3 r e . e . . 

Maltby (1818), 2 Swan. QT. si ons 
691. |—Demurrer to a bill by some 
members of a Lodge of Freemasons against others 

Ns have the dresses & decorations, books, papers, 

« other effects of the Society delivered up, & an 

injunction was allowed on the ground that they 

affected to sue in a corporate character; but 





Kynaston (1821), 





(1804), 10 
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687i. Right to recapture.}—Credi 
of an fiufant trader aro aut 


supplied b 


retake or to sue in detinue for goods 
them on credit. 
death of the infant the right accrucs 
against his cxors. if the goods could 
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leave was given to amend, the ct. holding juris- 
diction for the delivery of a chattel—LuLoyp v. 
LOARING (1802), 6 Ves. 773; 31 KE. BR. 1302. 

Annotations :—Mentd. Meux v. Maltby (1818), 2 Swan. 
277; Clough v. Ratcliffe (1847), 1 De G. & Sm. 164; Re 

Lead Co.’s Workmen’s Fund Soc., Lowes v. 

down Lead with Pit & Sea Coal, [1904] 2 Ch. 196. 

692. .|—Jurisdiction for specific delivery 
of a chattel, the value of which is not to be esti- 
mated by damages.—NUTBROWN v. THORNTON 
(1804), 10 Ves. 169; 32 E. R. 805. 

693. .|—Jurisdiction by bill in equity for 
the delivery of a specific chattel——LOWTHER v. 
LOWTHER (1806), 13 Ves. 95; 33 EK. R. 230. 
Annotations :—Mentd. Bower v. Cooper (1843), 2 Hare, 

408; Dunne v. English (1874), L. R. 18 Eq. 524. 

694. .]—J urisdiction for the specific delivery 
of chattels personal, especially in the nature of 
heirlooms.—MACCLESFIELD (EARL) v. DAVIS (1814), 
3 Ves. & B. 16; 35 H.R. 385. 

695. ——-.]|—-GIBSON v. INao, No. 495, ante. 

696. -|—The ct. has jurisdiction to order 
the delivery up to an artist of a picture painted by 
himself, as having a special value, the legal remedy 
being inadequate. But where, by the terms of an 
agreement & the frame of the pleadings, pltf., an 
artist, seeking restitution of a picture, had, in 
effect, put a fixed price upon it :-—Held: damages 
would be an adequate remedy, & there was no 
jurisdiction in a ct. of equity to interfere. 
DOWLING v. BETIEMANN (1862), 2 John. & H. 544; 
6L. T. 512; 26 J. P. 5381; 8 Jur N.S. 538; 
10 W. R. 574; 70 EB. 1. 1175. 


Annotations :—Retd. wintoley v. Tilt, [1918] 2 K. B. 808; 
Cohen v. Noche, [1927] 1 K. B. 169. 


697. Jurisdiction of court to restrain alienation. | 
—On a bill filed by a trustee to restrain a person 
who had obtained possession of trust chattels 
under a bill of sale by the person to whom pltf. 
had intrusted the goods, from selling them, the 
ct. interfered by injunction to restrain the person 
intrusted with the property from disposing of it 
until the legal right had been ascertained by an 
action at law.—Woop v. ROWCLIFFE (1847), 2 
Ph. 382; 17 L. J. Ch. 83; 10 L. T. O. S. 281 ; 
11 Jur. 915; 41 BE. RR. 990, L. C. 

Annotations :—Mentd. Carrington v. Pell (1849), 3 De G. & 
Sm. 512; Daniell v. Daniell (1849), 3 De G. & Sm. 337 ; 
Farina v. Silverlock (1857), 5 W. It. 827; Gobind Chunder 
Scir_ v. Ryan (1861), 156 Moo. P. C. C. 230; Sein v. Ryan 
(1861), 5 L. T. 559; Lamb v. Attenborough (1862), 
1B. & S. 831; Baines v. Swainson, (1863), 4 & 8. 270; 
Cole v. North Western Bank (1875), L. R. 10 C. P. 354; 
Lowther v. Harris, [1927] 1 K. B. 393. 

698. .|}—Where specific chattels are neces- 
sary for carrying on a particular trade, & a right 
is asserted by those who have acquired a lien 
upon them to sell them, the ct. has jurisdiction 
to restrain, by injunction, a threatened sale, where 
an injury would ensue from such sale to tho 
trader or other person whose right would be 
interrupted & whose position in life would be 
injured by a sale. 

A railway co. claimed a lien on certain coal 
waggons in their possession belonging to B., & 
threatened to sell them. B. thereupon filed a 
bill to restrain the sale & detention of such 
waggons. By arrangement the co. agreed not to 
sell them, until after a specified day. Subse- 
quently to that day, B. brought an action of 
trover & detinue against the co., & in that action 
he recovered possession of the coal waggons from 
the co. No further proceedings had been taken 
in the suit instituted in equity. Upon a motion 




















have been identified notwithstanding 
their subsequent sale in the adminis- 
tration of the estate.—He HENDERSON 
(1918), 12 Tas. L. R. 40.— AUS. 


On the 
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Sect. 
Sub-sects. 1 & 2.] 





by B., the ct. ordered all proceedings in the suit 
ie costs of such suit to 

be paid by the co.—NorTH v. GREAT NORTHERN 

29 L. J. Ch. 801; 


in equity to be stayed, & 
Ry. Co. (1860), 2 Giff. 64; 


8.—Remedies: Sub-sects. 4 & 5. Sect. 4: 


TROVER AND DETINUE. 


Cas. 89; 
700. 
Cham. Cas. 14. 
701. 
27. L. R. 816. 








1L. T. 510; 6 Jur. N.S. 244 ; 66 E. R. 28. 
699. ——]—Injunction to restrain deft. from 


parting with goods refused, when an action of 
trover was pending respecting them. 


Receiver of 


SUB-SECT. 
See Cases infra. 


the goods also refused.— ANON. (1875), Bitt. Prac. 
1 Char. Cham. Cas. 14. 
.|—Fow Ler v. Lewy (1875), 1 Ohar. 


.|—BatTey & Co. v. Morgan (1886), 


5.—REPLBEVIN. 





PART HI. SECT. 8, SUB-SECT. 5. 

p. Right to follow goods.|—GURUDAS 
Pyne v. RAN NARAIN Sanu (1884), 
]. L. R. 10 Cale. 860; L. R. 11 Ind. 
ak 59.—IND. 

q. Pleading— Non cepit.}— Lumber 
was fouletied out of the pon of 
deft., who appeared to the action, & 
ploaded, first, non | ce ii; second, 
yronetty in deft. : third, property in 

H., & fourth, property in tho 
pases ‘—Held: tho plea of non cepit 
mart pu in issue the taking, & it was 
clent for pltf., to entitle him to 
PabOVEr. to prove “that doft. had the 
yoous in the place in which, ete., & 
hat the onus of roving P property out 
of pltf. was on def 8 Was equally 
the case where thoro was a plea of 
YouRen in the Crown.—OGDEN ». 
OURGEOIS (1874), 15 N. B. R. (2 
ne ) 365.—CAN. 


——.J—WaTEeRS v. Rupd- 
ware (1854), 11 U. C. Rh. 181.—CAN 


t.—— ——.]}—Fr Rea Uv. Gas- 





ema (1869), 29 U. C. R. 6.—CAN. 
—.] — TUrrTs v. MortT- 
Tied mD (1879), 29 C. P. 539.—CAN. 


b. ——— Goods in custodia legis.] 
—Swim v. Suimerr, HutTcHINsON v. 
SHIREFF (1880), 20 N. B. R. 25.—CAN. 


Non-joinder of replevin must 
be pleaded in abatement.J—CooK v. 
FOWLER (1855), 12 U. C. Rh. 568. oO OAN, 

d. Justification— Under warrant 
for school taxes.]—-SrPry v. MCKENZIE 
sea 18 U. C. R. 161.—CAN. 


-}— BELL v. SCHULTZ 
(1919), 21 W. L. ht. 408; 10. L. 1. 400; 2 


W.W. RR. 491; 5 Sask. L. 1. 273.—CAN. 
Pleading with party ag 
owner & not as plaintiff's agent.J— 
Deft. purchased lumber from D., who 
claimed to be the owner. In replevin 
by pltf., who owned the lumber, deft. 
cannot sot up as a defence that D. had 
authority from pltf. to sell the lumber 
for a certain price; deft.in purchasing 
having dealt with D. as the owner of 
the lumber, & not as pltf.’s agont.— 
cane v. CUSHING (1862), 5 All. 383.— 














ones 


g. us terlii.])— CLARKE ¥. 
OasEY (18 (1864). 6 All. 187.—CAN. 

Property in Crown.) 
—-DESBRISAY v. LITTLE (1866), 6 All. 
392.—CAN. 


k. 








ITAen on lodger’s goods.) -— 


eu v. ABEL (1866), 6 All. 400.— 
1. —— Letters of administration null 


&: void.}]~-KEeERR v. MCLELLAN (1875), 
9 N- S R. §02.—CAN. 

m. Inen for board of horses.} 
—In an action of replevin for the 
detention of horses deft. avowed for 
money due for board of the horses. 
Pitf. pleaded that “ at the time of the 
said detention defts. had not posted 
up in the office & in two other places 
in their said stable a copy of the Act 
of the Legislature of the Province of 
Manitoba, passed in the 47th year 
of Her Majesty’s reign, oc. 15 ” :——Hela: 
the plea was bad.— DUDLEY v. HENDER- 
BON (1886), 3 Man. L. IR. 472.—-OAN. 

n. When action will lie— Whether 
when trespass lies.|\—Semble : replevin 
can be maintained whenever trespass 
will lio for va chattels.—LYONBS v. 
GoRAM (1881), N 








oO. Ab pcclass 
—Qu.: could re 
any ot. before 


ore Iteplevin Act.) 
mple n be sustained in 

plevin Act, upon a 
mere tortious ta or detention not 
in the nature of a distross.—FosTER v. 
MILLER (1849), 5 U. O. R. 509.——CAN. 

aa. Liquors seized under justice's 
warrant.J)—Replevin will not He for 
paucrs seized under a warrant issued 

Le a justice of the peace under pro- 
hibitory liquor law, 18 Vict. c. 36.—- 
eee ». STOCKFORD (1856), 3 All. 
bb. Condition as to payment of 
notes.J—Pltf. sold to I. cortain goods, 
taking notes in payment, a written 
agreement being entered into that 
unless the notes were PrOwDMy, paid 
the property should not vest sold 
the property to deft., giving him notice 
of pitf.’s claim. Tho notes not being 
paid :—Zleld: pltf. was entitled to 

HE the goods.— WEEKS v. LALOR 

1859), 8 C. Q 239.—CAN. 

co. (ioods seized because of non- 
payment of tolls.)}—-WILSON vt. MIDDLE- 

SEX CoUNTY CORVN. & JANGHAM 
(1859), 18 U. C. R. 348.—CAN. 

dd. Amount due to plaintiff by 
agreement.}— A. & TB. ontered into 
an agreement to saw lumber for pltf. 
for one year at $1.87% per thousand 
feet, to be delivered on the platform 
outsido the mill, & a person to be chosen 
to measure it, pitt. o furnish the logs, 
& A. & B., when not otherwise aie for 
cutting, to have, ever y month, one- 
third of the quantity cut piled for their 

ecurity. Under this agreement pltf. 
seized & replevicd a quantity of sawn 
lumber at the mills, A. & B. refusing 
to deliver it to him :—Held: although 
in the general accounts pltf. was 
indobted to deft. still replovin would 
lic for the amount due to pltf. under the 
agrcement.--~Bush v. FIMLOTT (1859), 
9 C. P. 54.—CAN. 


ee. ——- Refusal of vendor to deliver 
goods.) —O’ROURKE ¥v. LEE (1859), 18 
U. Cc. R. 609.—CAN. 


ff. —— <All stock sold contrary to 
ayreement.}—A. agreed to manage B.’s 
farm, for which B. agreed to give him, 
among other things, one-third of the 
increase of young stock raised. 3B. left 
the country & died, & A. sold all the 
stock upon the farm :—lHeld: he had 
no teh le to do so, & B.’s administratrix 
recover in replevin from the 
ode —DUFFILL v. ERWIN (1859), 
18 U. C. R. 431.—CAN. 


gg. Gold watch taken under 
search warrant.J—A gold watch having 
been taken on a search warrant from a 
erson who absconded, put. claimed 
itle to it, & brought replevin therefor 
against a city polico magistrate, who 
applied to a proceedings under 16 

ict. c. 180, 8 —Held: replevin did 
not come within the ‘Act: & the 
application was agar as d.~-MaNson 
vw. GURNETT (1859), 2 P. R. 389.— 

















bh. No_ tender or satisfaction 
of lien. +6. being indebted to deft., 
assigned to him with pltf.’s consent his 
lien on a buggy owned by plitf., on 
which he, C., had ao claim for repairs 
amounting to $25.25. Pltf. 
quently demanded the buggy, but 
without any tender or offer to pay tho 


lien. Upon replevin:—Held: deft. 


- B. Dig. 685.—CAN, was entitled to succeed, there being 


no evidence of a tender or satisfaction 
of the licn.—LAKE v. BIGGAR (1861), 

11 C. P. 170.—CAN. 
kk. ———- Against master of fishing 
vessel——For vessel d& Jsish.J}—LANE . 
R. (1 Old). 575. 


Dorsay (1863), 5 N.S. 
—CAN. 

ll. For logs cut by defendants 
on land bought by plaintiff d& defendant 
on joint account. ena Jevin will not 
lic for logs cut by defts. on lands 
purchased b itf. on thoir joint 
account, & o ch they have had a 
joint TAaGERlOL which has not been 
regularly terminated, although the deed 
of the land was to pitf. alone, & defts. 
had not paid their share of the pur- 
chase-money, pecording: to the agrec- 
ment.——-FREEM v. HARRINGTON 
(1863), 1 Old. 302 —CAN. 

mm. Property in cheese pussing 
on ascertainment of weight.)}—BANK O¥ 
MONTREAL vv. MCWHIRTER (1867), 17 
C. P. 506.—CAN. 

nn. .}—Replevin will He in this 
country, though there has been no 
wrongful taking, but a detention only 
is complained of, & this though the 
writ & declaration charge both, for 
every detention is a new taking. 
DEAL ae omy (1867), 26 U. C. R. 

00. Taker becoming trespasser ab 

initio.) — McGowan v. BETTS (1871), 
N. i Dig. 686.—CAN. 
; -}—Replevin will lic for goods 
& ; attcls that have been iu the pos- 
sossion of pltf. & wrongfwly taken, 
or when lawfully taken or received 
have been unlawfully withheld.— 
GRANT U. ROBERTSON (1871), 8 N.S. 2. 
247.—CAN. 




















qq. Against receiver.) —CAMP- 
aw v. LEPAN (1871), 21 C. P. 363.— 





rr. Default in_payment of in- 
stalments on piano.|—-MASON v. JOHN- 
ar (1876), 27 C. P. 208.—CAN. 


—.] — HEINTZMAN  v. 
Gina (1887), 15 O. R. 137. —CAN. 
aaa. Misappropriation by ayent.] 
—STEWART Vv. ROUNDS (1882), 7 A. R. 
.—CAN. 


bbb. Goods not in possession of 
defendant at time of ene }-—-MAR- 
SHALL v. ANDERSON (1883), 4 R. & G. 
431.—CAN. 

ooo. Goods affired to realty.|— 
A writ was issued to recover certain 
spiders’ & in a planing mill. Pltfs. 
claimed the goods as vendors, under & 
hire a sale receipt. Doefts. claimed 
eo a as part of the realty under a 
inte m the purchaser under the 
Sane “receipt. On motion to sect aside 
the writ :—Held; replevin would lie. 
—WATEROUS ENGINE WorRKs Co. ”. 
HENRY (1884), 1 Man. L. It. 36.—CAN. 

ddd. Property not taken out of 

laintiff’s aera ces —DOoBSON v. Mc- 

ae »(6 R. & G.) 5.— 




















eee. Against assignee in bank- 
rupicy.J—FRANCIS v. TURNER (1895), 
25 8. CO. R. 110.—CAN. 
fff. ———-_ ‘To recover drill & gang 
plough.J—WESBROOK v. WILLOUGHBY 
(1898), 10 Man. L. R. 690.—CAN. 
_ Sse. Unlawful detention of J 
plevin will lie for the awtul 
detention of goods as well as for an 





Part ILI].—ENFORCEMENT OF LIABILITY. 


Scr. 4.—WAIVER. 
SuB-sEcT. 1.—IN GENERAL. 
702. Right to waive.|—Plaintiff may waive a 
tort, & bring an action purely of a civil nature, 
where it is for the benefit of deft.—FELTHAM v. 


TERRY (or TYRREL) (1773), Lofft, 207 ; 98 E. R. 618. 

Annotations :—Refd. Lindon v. Hooper (1776), 1 Cowp. 
414; Birch v. Wright (1786), 1 Term Rep. 378; Bennett 
v. Francis (1801), 2 Bos. & IP. 650; Thurston v. Mills 
(1812), 16 Hast, 254. 


703. Effect of waiver.]—— FELTHAM v. TERRY 
(or TYRREL), No. 702, ante. 

704. .|}—The assignees of a bkpt. having 
once affirmed the acts of a person who wrongfully 
sold the property of the bkpts., cannot afterwards 
treat him as a wrongdocr, & maintain trover.— 
BREWER v. SPARROW (1827), 7 B. & C. 310; 
1 Man. & Ry. K. B.2; 6LJ.0.8S. K. Bw. 1; 


108 BE. R. 739. 

Annotations :-—Retd. Burn v. Morris (1834), 4 Tyr. 483; 
Lindon v. Sharp (1843), 6 Man. & G. 895; alpy v. 
Fart gna Ora 5 ©. B. 886; Lythgoe v. Vernon (1860), 

5 e ° s 
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SUB-SECT. 2.—WuHAtT AMOUNTS TO WALVER. 

705. Affirmance of implied contractual relation- 
ship—Between plaintiff é& tortfeasor.}] — In a 
simple case, such as that of a wrongdoer having 
taken property of pltf. & sold it at a price beyond 
its ordinary market value, there is no difficulty. 
The question of affirmance [of contract) here 
concerns only the relation between two persons, 
the owner & the tortfeasor, & by waiving the tort 
& treating the latter as his agent in selling, the 
owner secures the advantage of the high price 
received (per CuR.).—JONN v. DODWELL & Co., 
[1918] A. C. 668; 87 L. J. VP. C. 92; 118 L. T. 
661; 34T. L. R. 261, P. C. 


Annotations :—Consd. Reckitt v. Barnett, 
Slater, {1929] A. C. 176. Refd. Corpn. ncies v. Tomo 
Bank of Canada, [1927] A. O. 318; oyds Bank v. 
Sead ain ane of India, Australia & China (1928), 97 


706. Demand of price.|—The servant of a bkpt., 
without authority, sold bkpt.’s goods to deft., 


Pembroke & 


unlawful taking, or, in other words, 
wherever trover will lic. — GATES v. 
BENT (1899), 31 N.S. It. 544.--CAN. 

d. —--—— Plaintiff with equitable title.} 
— WriantT v. BATYLEY (1905), 24 
(OF L. T. 278.— CAN. 

e. Plaintiff replevied guods & 
defendant re-replevied.] — GRAHAM v. 
Wuitrs (1910), 14 W. L. R. 287.—CAN. 


f. Goods in custodia legis.) — 
Replevin does not lie for goods in 
custodia  legis.—Woopds v. FINLEY 
(1921), 48 N. B. R. 398.—CAN, 

.—— Recovery of motor car.j}— 
In an action of replevin brought by 
the administrator of deceased for the 
recovery of a motor car, dcft. & his 
wife gave cvidence, that the car was 
purchased by deft. from the owner in 
his lifetime. Tho trial judge received 
us corroborated ovidence, satisfying 
tho statuto, the fact that a policy of 
iusurance on the car was aasigued by 
the owner in his lifetime to deft. & wap 
delivered to the agent of the com- 
pany & acted upon by the company :— 
/Teld : pltf.’s appeal must be dismissed, 
& the goods replevied returned to deft. 
— PATIERSON v. KILCUP (1922), 55 
N.S. R. 532.—CAN. 


h. ——— Refusal to deliver up organ.) 
—Doft. purchased a piano from plitf. 
under a hiring & purchasing agrce- 
nent, for an agreed price in cash, & 
an organ which was then in deft.’s 
possession, deft. at the time giving his 
promissory notes to cover the amount 
of the cash price. On the following 
day pltf. tendered the piano according 
© agreement & demanded possession 
of the organ. Deft. refused to receive 
possession of the piano and declined 
to give possession of the organ :— 
Held: the transaction was a sale of 
the i des as part of the consideration, 
Se replevin lay oo ae recovery .— 
wNe T vw. ILLARD y r) 4 e ° ° 
502.—CAN, ee EEE, 

k. Matters settled by agreement be- 
ct two beg mapidicatias gecone trial 
, proceed, ANNIFF . OGERT 
(1858), 7 ©. P. 81.—CAN. 

1. Writ of replevin set aside—Seizure 
of vessel revenue authority.J—- A 
Vosse] seized for breach of the revenue 
Ws having been replovied from the 
ee ee writ of replevin was set 

——~—ScorTr »v, CRAE ‘ 
}b. R. 16.—CAN, Se. = 

m. Award in replevin — Whether 
void for inconsistency.|—An award, in 
replevin for a promissory note, that 
declared deft. to have detained the 
note illegally, & at the same time 
awarded that it should be delivered 
up We Se payment of a certain sum 
(which amount was duo thereon) was 
not void for inconsistency, as it effected 
substantial justice between the parties. 
—LUND v. Smiry (1861), 10 CG. P 








443.—CAN. 

n. When relief granted.) — Several 
porsons united in purchasing a printing 
press & material for the establishment 
of a newspaper to advocate certain 
views, & agreed with a printer that he 
should establish the newspaper, & 
should have a legal transfer of the 
property on paying to the several 
persons the sums they had respectively 
contributed. This agreement was 
acted on, & the printer paid some of 
the contributors accordingly. One of 
them, who asserted that he had not 
been paid, took possession of the press 
& material by writ of replevin :-- 
Held: the printer was entitled to 
relief in equity, & an Injunction was 
granted to stay proceedings in the 
replevin sult on security aaa given.— 


DEWHURST v. McCorrPiNn 870), 17 
Gr. 572.—CAN. 
0. Whether plaintiff may recover 


special damagc.|—In replevin for iron, 
pltf. cannot recover for loss sustained 
by not being able to get the iron at a 
certain time, for the purpose of manu- 
facturing it, unless such special damage 
is alleged in the declaration.—Dom- 
VILLE v. KEEVAN (1871), N. B. Dig. 
248.—CAN, 

p. Grant of new trial—Mizture of 
artvcles.|}—-W here pltf. replevied certain 
logs from defts. under a bill of sale, 
& among thoso rightfully belonging 
to him were a number belonging to 
defts., which the Jatter had mixed up 
with them under the belief that they 
were all their own:—Jlleld: there 
should be a new trial, in order that 
defts. might have an opportunity of 
proving what part belonged to them 
& what to pitf.—STEWART v. WHEELER 
(1874), 9 N.S. R. 414.—CAN. 

q. Misdirection.} —- REID »v. 
aA (1876), 26 C. P. 147.— 





yr. Who may sue—Plaintiff in pos- 
session—Alihough without title against 
Crown.)—-GILMOUR v. BuCK (1874), 24 
C. P. 187.—CAN. 

t. —— —-—.+-McDONALD v. LANE 
(1881), 78. C. It. 462.-- CAN. 

a. Plaintiff as agent of htrers.} 
—COQUILLARD v. HUNTER (1875), 36 
U. O. RR. 316.—CAN. 

b. Action on replevin bond for non- 
return of timber replevicd.]— PATTER- 
pets FULLER (1874), 32 U. C. R. 240.— 





o. .}—BATES v. MACKEY (1882), 
10. RR. 34.—CAN. 

aa. Whether 1 Rev. Stat. c. 126, takes 
away conumon law right to bring trover 
Jor conversion. |—GIBHON ¥. MCKRAN & 
RANDOLPH (1876), 3 Pug. 299.— CAN. 

bb. Replevin for goods obtained by 
Salee representations. }—Where an action 
of replovin was brought for goods sold 





who had notice of the act of bkpcy. The assignees 


——a 


by pltfs. to deft., & there was evidence 
to justify the judge who tried the 
cause without a jury in coming to the 
conclusion that deft. had mado false 
representations to Itfs. as to his 
solvency, know thom to be false, 
the ct. refused to disturb the judgment 
for pltfs.—-Hossock v. NEILLY (1880), 
J KR. & a. 388.——-CAN. 

co. Necessity for proof of demand for 
goods.}—PIltf. brought an action of re- 
plevin for certain goods seized under 
& warrant of distress for water rates 
claimed by tho city, & the writ alleged 
an unjust detention, but contained no 
allegation of an unlawfultaking. Deft. 
denied the detention, & pleaded a 
second plea, justifying under a distress 
for water rates, to which pltf. replied, 
disputing the Mability:—Held:; us 
there was no complaint in the writ of 
an unlawful ta , & no proof of a 
domand of the goods by pltf., he could 
not recover in this form of action.— 


INGLIS v. GREENWOOD (1881), 14 
N.S. rR. (2 R. & G.) 2; 14a L. TP. 
192.—CAN. 


dd. Whether nolice of writ notice of 
disafirmance of contract.J}—STOESER v. 
SPRINGER (1882), 7 A. R. 497.—CAN 

ee. Seizure of liquora—Dismissal of 
complaint for unlawfully keeping liquor 
for sale— ight of defendant to have 
liquors restored to him.) -—— TENNANT 
RS aloes (1884), 24 N. B. R. 238.— 


ff. Contents of affidavit—On setiing 
agnde writ of replern.|)— KKEYTER 0. 
fon (1885), 1 LB. C. R. pt. 2, 249.— 


gg. Licence to take possession of deft.’s 
ne ee in pltf.’s opinion he should 
be ancapable of carrying on business 
—If opinion formed bond fide, the court 
cannot review it.)-—TURNER v. FRANCIS 
(1894), 10 Man. L. R. 340.—CAN. 

hh. Admissibility of evidence of col- 
lateral verbal agreement as to dcfault in 
payment.|—Mc MILLAN v. BYERS (1899), 
15 8. C. lt. 194.—CAN. 

kk. Replevin for dogs—Disnute as to 
terms of oped dogs.]}—McCKINNON . 
MinattTy (Y. T.) (1905), 1 W. L 
272.—CAN. 

ll. Property not passing—A ssignment 
by vendor to third person—Return of 
goods by vendee to vendor before maturity 
of note— Right of assignee to replevy 
goods from vendor. |}—-TUDHOPE-ANDER- 
BON Co. v. KERR (1913), 25 W. L. R. 
332 : 5 W. WwW. Kh. 1352.—CAN. 


PART IIIf. SECT. 4, SUB-SECT. 1. 


mm. Effcct of waiver.}—DAVIDSON v, 
DENNIS (1887), 8 N. 8S. W. L. R. (h.) 
282 > 4 e Ss, Ww. Ww. N, 73.—AUS. 

nn. ——.] — FLEWELLING v. Law- 
RENCE (1882), 21 N. B. RR. (5 P. & B.) 
529.—CAN. 


536 


Sect. 4.—Waier: Sub-sects. 2 & 3.] 


delivered to deft. a bill of parcels as for goods 
sold & delivered by bkpt., & made two several 
demands for payment, which deft. refused, & he 
also refused to deliver up the goods when 
they were subsequently demanded :—Held: the 
demand for payment amounted only to a qualified 
offer by the assignees to adopt the sale, & that 
they were not thereby precluded from suing in 
trover.— VaALPY v. SANDERS (1848), 5 C. B. 886; 
7h. J.C. P. 249; 11 L. T. O. 8S. 2013; 12 Jur. 
483; 136 K. R. 1128. 

Annotation :—Refd. Rice v. Reed, [1900] 1 Q. B. 54. 

707. .J—At a sale by auction of A.’s goods, 
B., who was a creditor of A., became a purchaser, 
& contrary to the conditions of sale, removed the 
goods without paying for them :—Held: if the 
auctioneer, after satisfaction of his charges, could 
maintain an action against B. for the price, B. 
might in that action, or in a similar action by the 
assignees under the subsequent bkpcy. of A., set- 
off the amount of A.’s debt to him, by way of 
equitable defence, if not at law; but a mere 
demand of the price by the auctioneer & the 
assignees was not a waiver of the tort, & conse- 

uently the assignecs might maintain trover for 
the goods wrongfully removed.—-ITorMEs — v. 
Turton (1855), 6 KH. & B. 65; 3 CO. Tu R. 18438; 
24 L. J. Q. B. 346; 25 L. T. O. S. 177; 1 Jur. 
N.S. 975; 119 E.R. 405. 
Annotations :—Refd. Manley v. Borkett, [1912] 2 K. B. 
329; Benton v. Campbell, Parker, [1925] 2 K. B. 410. 
Mentd. ‘Turner v. Jones (1857), 1 I. & N. 878; Newman 
v. Rook (1858), 4 C. B. N. 8 434;  Tilbu 
ae 30 L. J. Q. B. 46; Murray v. ‘Arnold 
. & 8. 287; Wopkins v. Clarke (1864), 4 B. & 8. 836; 
Muropean Bank v. Fox (1866), 15 L. T. 288; Wood vw. 
Dunn {1 Bo ate L. R. 2 Q. B. 73; We Adams, Hx p. Green- 
away (1873), 29 L. T. 75; Emanuel v. Bridger oo 
i. HR. 9 Q. B. 288; Ie Koyworth, Hr p. Banner (1874), 
9 Ch. App. 380; Lowe v. Blakemore (1875), L. R. 10 
Q. B. 485; Stevens v. Phelips (1875), 10 Ch. App. 417; 
Fee Watt, ix p. Josclyne (1818), 8 Ch. D. 327; We Stan. 
hopo Silkstone Collierles Co. (1879), 40 L. T. 204. 
.|—See, also, SALE OF Goons, Vol. XX XIX., 
p. 531, No. 1438. 

708. Demand of proceeds of sale—Effect of de- 
mand-——-Demand unsatisfled.|—The master of a 
ship, which was injured by the perils of the sea, 
put into the Mauritius, & there abandoned the 
ship & cargo, which were afterwards sold under 
an order of the Vice-Admlty. Ct. there, & the 
proceeds paid into that ct. The cargo was not 
damaged or perishable, nor was there any pressing 
necessity for the sale of it. The owners of the 
cargo brought an action on the case against the 
owners of the ship for wrongfully selling the 
cargo instead of carrying it to London, according 
to their contract, with a count in trover, & 
recovered a general verdict for the value of the 
ship & freight, which was one-fifth of the value of 
the cargo. ‘They also sent out a power of attorney 
to an agent at the Mauritius to procure from the 
Vice-Admity. Ct. there the proceeds of the sale 
which had been paid in. The agent demanded 
them, but they had been previously remitted to 
the High Ct. of Admlty. in this country. In an 
action for money had & received by the owners 
against the purchaser of the goods :—Held: the 
proceeds of the sale at the Mauritius not having 
been paid when demanded, pltfs. were in the same 
situation as if no such demand had been made, & 
therefore entitled to recover the value of the goods 
from deft.—MorRIs v. ROBINSON (1824), 3 B. & C. 
196; 5 Dow. & Ry. K. B. 34; 107 5. BR. 706. 
Annotations :—Apld. Valpy v. Saunders (1848), 5 C. B. 

886; Brinsmead v. Harrison (187 y L. R. 6 C. P. 584 5 

B. 54. entd. 


Rice v. Reed, [1900] 1 Q. Knight v. Legh 
(1828), 1 Moo. & P. 528; Cammoll v. Sewell (1860), 
6 Jur. N.S, 918. 
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709. Payment of part of proceeds.|— 
If the owner of goods, after a tortious sale of them, 
waives the conversion & claims the proceeds of 
the sale, part of which are paid to him, he cannot 
afterwards treat the seller as a wrongdoer & main- 
tain trover against him.—LyYTHUGOE v. VERNON 
(1860), 5 H. & N. 180; 29 L. J. Ex. 164; 157 
i. R. 1148. 

710. Receipt of proceeds of sale.|—LyTiIGOE v. 
VERNON, No. 709, ante. 

. .|\—The trustee of bkpt.’s_ estate 
applied, under Bankruptcy Act, 1869 (c. 71), 8. 72, 
to the Ct. of Bkpcy. to declare a bill of sale, made 
by bkpt. previously to his bkpcy., fraudulent & 
void as against himself as trustee & to order the 
assignee under the bill of sale who had previously 
to the bkpcy. sold the goods comprised therein, 
to pay over the proceeds of the sale to himself as 
such trustee. The Ct. of Bkpcy. having made 
the order prayed for, & the assignee having 
accordingly paid over the proceeds of the sale :— 
Held: the trustee could not afterwards bring an 
action of trover against the assignee under the 
bill of sale to recover the difference between the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpcy. to 
recover the proceeds of the sale he had affirmed 
such sale & waived the tort.—SMITH v. BAKER 
(1873), L. R. 8 C. P. 350; 42 L. J. O. P. 155 ; 
28 L. VT. 6837; 37 J. P. 567. 

Annotations :—Consd. Rice v. Reed, [1900] 1 Q. B. 54. 
Apld. Comitti v. Maher 1r0>): 94 L. T. 1583 Ite Wilson, 
{1916) 1 K. B. 382. Consd. Re A Bankruptcy. Notice, 
[1924) 2 Ch. 76. Refd. Roe v. Mutual Loan Fund (1887), 
19 Q. B. 1). 347; Kdwards v. Motor Union Insce., [1922] 

B. 249; Huddersfield Fine Worsteds v. Todd (1025 


134 L. T. 82. Mentd. Mercer v. Vans Colina (1897 
4 Mans. 363; Davis v. Pctrie (1905), 93 L. T. 511. 


712. .|—Pltf.’s servant wrongfully sold 
goods of his master to deft., who knew that the 
servant was improperly dealing with them, & the 
servant paid the proceeds of the sale into his 
account at his bank. Pltf. brought an action 
against the servant & the bank, claiming as 
against the servant damages for conversion of 
the goods, & in the alternative for money had & 
received, & as against the servant & the bank an 
injunction to restrain them respectively until the 
trial of the action from drawing out or parting 
with the sum of £1,500 then standing to the 
servant’s credit at the bank. Pltf. applied for 
an interim injunction as above upon an affidavit 
that £1,500 at the least could be specifically traced 
to the servant’s account as being moneys paid by 
deft. for the goods wrongfully sold. An interim 
injunction was granted, but no further steps in 
the action were taken, an agreement being arrived 
at between pltf. & the servant that £1,125 out of 
the £1,500 then at the bank should be paid to 
pltf. in full settlement of all claims against the 
servant, without prejudice to pltf.’s claim against 
deft. This agreement was embodied in a judge’s 
order, but no judgment was signed. Before the 
agreement was made plitf. had brought an action 
against deft. claiming damages for the conversion 
of the goods :—Held: pltf. had not, by his pro- 
ceedings in the former action & by his dealings 
with the servant therein, elected to affirm the 
sale & to waive the tort, & the action against 
deft. was maintainable.—Ricke v. REexEp, [1900] 
1Q. B. 54; 691L. 5. Q. B. 33; 81 L. T. 410, 0. A. 

ree hat, also, SALE OF Goopbs, Vol. XX XIX., 
p. 485, No. 1048. 














SUB-SECT. 3.—ELECTION TO SUR ON CONTRACT. 
See ContRAcT, Vol. XII., pp. 562-507. 
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TRUCK ACTS. 


See FACTORIES AND SHOPS. 


TRUE OWNER. 


See BILLS or SALE. 


TRUSTEE. 


Sec TRUSTS AND TRUSTEES. 


TRUSTEE IN BANKRUPTCY. 


See BANKRUPTCY AND INSOLVENCY. 
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PART I. TRUSTS : ‘ 
SEcr. 1. NATURE AND Canururiuniee 
Secr. 2. EXPRESS AND IMPLIED TRUSTS 

SuB-SEcT, 1. Express TRUSTS 
A. In General . ‘ 
B. Distinguished fon Other Trusts , 
SUB-SECT. 2. IMPLIED TRUSTS 
SecT. 3. CREATION OF TRUSTS 
SUB-SECT. 1. THE STATUTE OF naups—Law OF Property Acr, 1925 
A. Necessity for Writing . 
(a) In General . 
(b) Trust of Personal Kstate hile ViUUS 
(c) Effect of Fraud . 
B. Sufficiency of Writing . 
©. Pleading ; 
SUB-SECT 2. DEciAkATION Or Trust 
A. What Amounts to 
(a) In General . 
(0) Transfer of Pr operty 
(c) Letters, Entries, and Memoranda 
i. Letters ‘ 
ii. Entries in Books 
iii, Memoranda . , 
(d) Money of Trustee added to i ust Fund ; 
(ec) Other Cases 
. Evidence of Declaration 
SUB-SECT. 3. Ductararony Wouns, Pascatony Wouns, 5c, 
A. Words ‘ Trust ’’ or ‘ Confidence ”’ 
(2) In General . 
(6) Precatory Words of Cenfldehee 
i ** Confidence ”’ 
ii. ‘“* Trusting ”’ 
iii. Other Words ‘ 
3. Directions as to Employment of Particular Persons 
} Power in the Nature of a Trust : . : . 

1). Intention to Benefit Persons Other than or in ‘addition to Denes ‘ : : 

I. Trust by Imposition of a Condition 

F. Trust by Creation of a Charge : 

G. Beneficial or Fiduciary Interest of Executor in aieaidue 

If. Precatory Words 
(a) In General . 

(b) at aide 

. InGeneral . 

ii. N ecessiby for Certainty 
(ce) ‘* Desire”, 
(d) ** Entreat ” or ‘ eajGi. - 
(ec) “Hope”. ; , 
(f) ‘* Request ”’ 
(q) ** Will” 
(1) ‘‘ Wish ”’ : 
(7) Words of Pesdmimondation or kduiee 
(7) Words of Confidence . : : 
(kt) Other ees Words , : 
I. Other Cases ‘ : 
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SuB-SECT. 4. DESIGNATION OF SUBJECT-MATTER 


SuUB-SECT. 5, DESIGNATION OF OBJECTS . : 
A. Necessity for Certainty ‘ : 

B. What Objects Sufficiently Certain : 

(a) In General . : : : 


(b) Discretion given to Trustees , 
SUB-sECT. 6. PROVISIONS AS TO DURATION 
SuB-sEcT. 7. NecrEssrry For LEGAL ESTATE . 
SuB-SEcT. 8. COMMUNICATION TO TRUSTEE ’ . 
Sect. 4. SEcRET TRUSTS : : : F : 

SuB-sEcT. 1. LTow ARISING . z : ; 

A. In General . 

S Trust Expressed by Parol 

. Trust Expressed in Writing . 


rs Promise by Donee : ‘ 
SuB-SECT. 2. COMMUNICATION 'TO PRoeues 
SECT. 6. REFERENTIAL TRUSTS ‘ ‘ ‘ ‘ : 


SUB-SECT. 1. IN GENERAL 
SUB-SECT. 2. How ARISING 
A. In General . 
B. Use of Durtigular: Words 
SubB-sSEcr. 3. EXERCISE OF POWERS i 
Sub-sEcT. 4. MULTIPLICATION OF CITARGES 
SEcr. 6. Exyecuronry TRUSTS 
SubB-sEcr. 1. IN GENERAL 
SuB-skcr. 2. How ARISING 
A. In General . ‘ , ; ‘ 
B. Use of Particular Words : : ; ; 
SUB-sECT 3. CONSTRUCTION 
SUB-sECT. 4. PERFORMANCE 
SEecr. 7. VOLUNTARY ASSURANCES 
SrEcT. 8. VauLIpiry or TRusTS ; ; 
Sub-sEcr. J]. As TO CREATION ; i 
SuB-sEcT. 2. As to SubBJEcT-MATTER 
SUB-SECT. 3. AS TO OBJECTS 
A. In General . 
B. Trust Comprising Lawful and Unlawful Objects 


Suc, 9. OBJECTS OF TRUSTS . é . ; : 
SuB-sEcYT. 1. ALIENS 
SUB-sECT. 2. ILLEGAL On tuoi. PuURpOsHS: 
SUB-SECT. 3. MAINTENANCE AND ADVANCEMENT 
SuUB-SECT. 4. PuBLIC PURPOSES 
Sub-secr. 5. RESTRAINT OF ANTICIPATION On Auewition 
Sub-secr. 6. TENANT FOR LIFE AND REMAINDERMAN 


A. Rights and Liabilities in a of Waste 

B. Right to Income 

('. Apportionment ‘ 
DD. Rights and 1 dabilities i in Poapoct of Insurance 


It. Wasting Property and Unauthorised Investinents 


I’. Interest pending Conversion and Investment . 


G. Adjustment of Burden and Losses between Capital and Income 


Sus-secr. 7. Trust FOR MARRIED WOMEN 
Sus-sect. 8. Trusts FoR CREDITORS 

A. In General . 

B. Application of F Fund 

C. Enforcement 


SEcT. 10. ConstrucTIon of TRUSTS 
SuB-sEcT, 1. IN GENERAL q 
Sub-sEcT. 2. Exrecurory Trusts . 
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Sect. 11. Estate oF BENEFICIARIES 
Sun-sEcT. 1. IN GENERAL p F ; : : ‘ é 
SUB-SECT. 2. DEALINGS WITII Esrave ‘ ; ‘ ; ; ; ; 
Secr. 12. ENFORCEMENT oF TRUSTS 
SuB-sEcT. 1. IN GENERAL 
SUB-SECT. 2. CONSIDERATION , 
SUB-SECT. 3. PARTIES 
SuB-SEcT. 4. Loss oF Ricur BY DELAY. : 
Sucr. 18. REVOCATION, AVOIDANCE, AND Recuvienniin OF Trusts 
SUB-SECT. 1. REVOCATION AND AVOIDANCE 
SUB-SECT. 2. RECTIFICATION . 
Sect. 14. CONSTRUCTIVE AND IMPIIED ae 
SUL-SECT. 1. CONSTRUCTIVE TRUSTS 
A. In General . 
B. Renewal of Teanes 
©. Acquisition of Reversion 
D. Accretions to Trust Proper ty ; : : ; 
E. Profits obtained by Person in Fiduciary “Position ‘ . ‘ ; 
I’. Other Cases 
SUB-SECT. 2. RESULTING TusTs 
A. When Presumption Arises 
(a) In General . 
(ob) Trusts Not WebAUative:, : d : : ; ; y 
i. In General . : ‘ ‘. ‘ ‘ 7 
ii, Trusts Ineffectually Granted. 
iii. Property Not Disposed of . 
iv. Interest Postponed until Fulfilment of Condition Pr ecedent 
v. Lapse of Interests Granted 


vi. Ultimate Trusts Not Declared , ; P ‘ ; Ff 

vii. Trusts for Conversion . : ; : ‘ ; A ‘ 

viii. Trusts for Creditors : : ‘ : . ; , 

(c) Property Put in Name of Anothen: ; 2 , . ; - 


i. Purchase in Name of Another ; 
ii. Property in Joint Names of JJonor and Denes 
ili. Voluntary Conveyances 
iv. Assignment to Secure Qualification : 
v. Assignment for Illegal or Fraudulent Purpose . 


vi. 
Vii. 
Vill. 


Joint Transactions 
Policy of Insurance 
Rebuttal of Presumption 


(d) Failure or Termination of Purpose 
. In General . : 
. Dissolution of Socicty 
. Termination of Purpose of Subscribed Fund 
. Trusts for Conversion 
(e) Charitable Trusts ; : ; ; ‘ 
13. Rebuttal of Presumption . 5 , : , ‘ 
(a) In General . ‘ 
(6) Property Put in N ame of Another ‘ 
SUB-SECT. 3. PARTICULAR RELATIONSHIPS 
A. Banker and Customer . 
1. Companies and their Officers 
C. Executors and Administrators 
DD. Insurers and Insured 


ik. Limited Owner under Scttlenene:.; ; ; : ; ; ; 
k’. Mortgagor and Mortgagee . : ; , , , : : 
G. Parent or Guardian and Infant ; 
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K. Trustee in Bankruptcy 

L. Vendor and Purchaser ‘ : : ‘ : : 
M. Other Cases ; : : ; ; ‘ : ‘ 


PAGH 
626 
626 
626 


627 


TRUSTS AND TRUSTEES. 


PART II. TRUSTEES 
SEcT. 1. IN GENERAL . 
Srecr. 2. APPOINTMENT OF Pausini . 
SuB-sEcT. 1. ORIGINAL TRUSTEES . 
A. Who may be Appointed 
B. Who may Appoint 
Sun-skcT. 2. New TRusTEES 
A. In General . 
B. Under Trust Tate nent 
(a) In General . : 
(6) When Appointment eae be Made 2 
(c) Control by Court . ; 
(d) Who may Appoint 
i. Beneficiaries 
ii. Surviving Trustee 


lil. 
iv. 
Vv. 


Yontinuing Trustee 
Retiring Trustee 
Personal Representatives 


vi. Acting Trustee 
vii. Committee of Lunatic 
(c) Who may be Appointed 
(f) Number of Trustees 
C. Under Statute ; 
(a) In General . : 
(6) When Appointment may be Made : 
(¢) Who may Appoint ‘ 
(a2) Number of Trustees 
J). Appointment by Court 
(2) In General . 
(b) When Appointment will be Made 


i. 
li. 
iii. 
iv. 
Vv. 
Vi. 
vii. 
Vili. 


In General . 

Where Alternative Method Avallaine 
Bankruptcy of Trustee . ‘ 

Death of Sole or Surviving Trustce 
Infancy of Trustee 


Physical or Mental Incapacity of Trustee 
Trustee Corporation Ceasing to Hxist 


(c) Pe will be Appointed 


vii. 


. In Gencral ; 

. Aliens or Persons out of dunladiction 
. Beneficiaries and their Relations 

. Corporations 

. Re-Appointment of Kxisting Trustecs 
. Feme sole ‘ : 
Solicitors to Parties lafereated 


Lunacy of Trustee or of Donee of Powot 


d) Appointment to Part of sia . 
(e) Number of Trustees 
(f) Terms of Appointment . 

(g) The Application . 


i. In General . ‘ 
ii. Who may Apply 
iii. Parties . ; : 
iv. Service of Application ; 
v. Affidavit of Fitness 
vi. Costs . ‘ - ‘ ‘ ? 
E. Costs , ‘ 
SUB-sSEcT. 8, Tener non AAC STHATOR ; : : . 
SEcT. 3. ACCEPTANCE AND DISCLAIMER OF OFFICE 
Sus-sEct. 1. ACCEPTANCE 3 . 


A. In General , 
B. What Amounts to Aceeptance 
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SUB-SECT. 2. DISCLAIMER : ‘ ‘ ; , 
A. In General . 
B. Form of Disclaimer 
C. Effect of Disclaimer 
D. Costs and Iixpenses 


SEctT. 4. TRUSTEES BY DEVOLUTION 
Sect. 5. CUSTODIAN TRUSTEES 


SrctT. 6. Barret TRUSTEES e . : : 
Sus-sectT. 1. Wirio 18 A BARE TRUSTER , 
Sup-sect. 2. Riawrs AND DUTIES . 


Sect. 7. CONSTRUCTIVE TRUSTEES 
Sup-sEcT. 1. How CoNnstTiruTen 
A. In General . , 
B. By Failure of Trustess. P 
C'. By Acquisition of Trust Property . 
(a) In General . i 
(6) With Notice of Trust 
i. In General : 
ii. Acquisition by Agent 
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. In General . 
ii. Acquisition of Tenat Estate 
iii. Acquisition of Equitable Estate 
D. By Intermeddling with Trust : 
(2) In General . ‘ j ; ; 
(b) Agent of Trustee . ; ‘ , 
Supn-sEcT. 2. RiautTs AND LIABILITIES. : : 


Srer, 8. TENURE AND TRANSMISSION OF TRUST PROPERTY 


Sup-secr. 1. ESTATE OF TRUSTEES 
A. In General . : 
B. Gift Subject to Specified Objects ‘ 
(. Gift for Specified Objects : i 
(a) In General . 
(b) Performance at Option of Trustess ‘ 
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(b) Effect of Statute . 
E. Commencement and Duration 
(a) In General . 
(b) Failure or Accomplishment of Purpose 
i. In General ; 
ii. Accomplishment of Purpose ‘ 
(c) Where Trustees have Recurring Duties 


F. Incidents. : F ; 
SUB-SECT. 2. POSSESSION OF Trust Phorm . : 
A. Possession by cestui que trust < ; . : 


B. Possession by Trustee . . ; ‘ 
©. Possession by Third Party . ‘ ‘ 
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Sus-sEcT. 3. TRANSMISSION OF ESTATE . 
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A. In General . : . 
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©. Application for Order . 
(a) In General . 
(b) Parties 
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Trustee Refusing or Neglecting to Transfer 
Trustee Lunatic 
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In General . 
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. Costs 
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A. In General . 
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©. Applications for Removal 
D. Costs ‘ : ‘ ‘ 


SUB-SECT. 3. TERMINATION OF TRUST 
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Sect. 3. RiGHTs OF TRUSTEES . ‘ ‘ 
SuB-SECT. 1. REIMBURSEMENT AND oman 
A. In General . : 
B. Who may Claim . 
C. Liability for ; ; : . : ; : ; 
D. In respect of What Matters : : f ; ‘ : : 
(a) Expenses Incurred : 
(6) Future Liabilities 
(c) Particular Instances 
i. Costs in Connection with Appointment 
ii. Amounts Expended in Preservation of Trust Property 
iii. Money Advanced by Trustee 
iv. Calls on Shares ; 
v. Damages Recovered against Trust ee 
vi. Costs of Legal Proceedings 
vii. Breaches of Trust 
viii. Other Cases 
K. Priority of Right 
F. Right to Lien 
Sun-secr. 2. SEtT-OFF 
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Bb. Compensation for Personal Trouble and Tok of Time 
Sun-sEecT. 5. PROTECTION OF THE COURT 
A. In General . ; ‘ , ; 
B. Practice. ‘ ‘ ‘ 
C. Costs . ‘ ‘ ; : 


SrotT. 4. DEALINGS WITH BENEFICIARIES AND THEIR INTERESTS 
SuB-sEcT. 1. IN GENERAI : , ‘ 
SuB-sEcT. 2. Girrs TO TRUSTEES 
Sup-sEcT. 3. PURCHASE BY TRUSTEES 
A. In General . ‘ é ° 
RB. Trusts for Sale 
C. Repurchase , 
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Partition. : a. ay 
Perpetuities : j.. as 


w 


Real Property, Estates 
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Selllements : . 99 SETTLEMENTS. 
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Wells , : . 9) WILLS, 


Part |.—Trusts. 


Sect. 1.—NATURE AND CHARACTERISTICS. 

1. Creature of equity.|,—-UVEDALE v. ETTRICK 
(1682),.2 Cas. in Ch. 130; 22 E. R. 880, L. C,. 
Confidence between parties.|—A trust 
is where there is such a confidence between partics 
that no action will lie, but is a case merely for 
the consideration of equity.—Sturt v. MELLIsH 
(1743), 2 Atk. 610; 26 BR. R. 765, L. C. 

Annotation :—Consd. Wilson v. Bury (1880), 5 Q. B. 1D. 518. 

3. —— Agreement between parties.|— Agreement 
concerning any subject, though in form personal, 
raises a trust in equity against the party himself, 
volunteers, & claimants, with notice under him, 
except where tho effect would be to restore the 
power of violating it, as where tenant in tail has 
suffered a recovery contrary to his covenant. 

_ Wherever persons agree concerning any par- 
ticular subject, that in a Court of equity as against 
the party himself & any claiming under him 
voluntarily or with notice, raises a trust (LORD 
HaRpDWICKE, C.).—LEGARD v. Hopars (1792), 
1 Ves. 477; 8 Bro. C. C. 531; 30 B. R. 447, L. 0. ; 
a ad proceedings (1793), 4 Bro. C. ©. 421, 


Annotations :—Consd. Tailby v. Official Receiver (1888), 13 
App. Cas. 623. Refd. Re Lind, Industrials Finance 
Syndicate v. Lind {19151 2 Ch. 345. Mentd. Legard v. 
Johnson (1797), 3 Ves. 352. 


4. Whether distinct from use.]—An use which 





is but a trust & confidence, & a thing in equity & 

conscience, shall be by operation of law to him 

who in truth was owner of the land, without 
having regard to estoppels or conclusions, which 
are averse to truth & equity (per Cur.).— BECK- 

WITH’S CASE, COLGATE v. BLITHE (1589), 2 Co. 

Rep. 56b; 76 H.R. 541. 

Annotations :—Mentd, Bury & Taylor’s Case (1610), Godb. 
179; Floyer’s Case (16/1), 9 Co. Rep. 125 b; Berry v. 
Perry (1615), 3 Bulst. 62; Child v. Baylio (1620), Palm. 
48; Collingwood v. Pays (1664), 1 Sid. 193; Harris v. 
ate ee O. Bridg. 547; Bushell ». Burland (1708), 
Holt, K. B. 733: Acherley v. Vernon (1739), Willes, 153 ; 
Armstrong d. Neve v. Woolsey (1755), Barnes, 467 ; 
Tarleton v. Liddell (1851), 17 Q. B. 390. 

5. .|—- Broventon v. LANGLEY (1703), 
Holt, K. B. 708; 2 Ld. Raym. 873; 1 Lut. 814 ; 
1 Eq. Cas. Abr. 383; 2 Salk. 679; 90 HK. R. 
1291. 

Annotations :—-Refd. Garth v. Baldwin (1755), 2 Ves. Sen. 
646; Legard v. Hodges (1792), 3 Bro. C. C. 531. Mentd. 
hight d. Phillipps v. Smith (1810), 12 Hast, 455. 
6. .|—We take trusts & uses to be the 

same, in respect of trusts in their larger extent, 

& so within the Statute of Uses (Hout, C.J.).— 

BUSHELL v. BURLAND (1708), Holt, K. B. 733 3 

11 Mod. Rep. 196; 90 EB. R. 1304. 

7. .|—The common law makes no dis- 
tinction between trusts & confidences & uses; 
& there is no foundation to make a difference 
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Sect. 1.—Nature and characteristics. Sect.2: Sub- 


sect.1, A. & B.; sub-sect. 2.) 


between trusts & uses, since 27 Hen. 8 though 
they have done it in Chancery; & now since 
Stat. Frauds no stranger can take a use by any 
parol averment (Hott, O.J.).—ALTHAM (LORD) v. 
ANGLESEY (Ear) (1709), Gilb. Ch. 16; 11 Mod. 
Rep. 210; 25 BE. R. 123 sub nom. 'ANGLESEA 
(LORD) v. ALTHAM (LORD), Holt, K. B. 736. 


Annotations :-—Refd. Fordyce v. Willis (1792), 3 Bro. C. C. 
577. Mentd. Long v. Buckeridge (1718), 1 Stra. 106; 
rade v. Holford (1798), 3 Ves. 650. 


.]—. . . Deeds on the Statute of Uses 
nich are trusts at common law (LoRD JIARD- 
WICKE, C.).—RIGDEN v. VALLIER (1751), 2 Ves. 
Sen. 252 3 Atk. 731; 28 E. R. 163, L. C. 


Agnalationes -—Refd. Fisher v, Wige (1700), 1 P. Wms, 14. 
Mentd. Goodtitlo d. Hord v. Stokes (1753), Say. 67; 
Campbell v. Campbell (1792), 4 Bro. C. C. 15; Morley v. 
Bird (1798), 3 Ves. 629; Aveling v. Knipe (1815), 19 Ves. 
441: Fletcher v. Wletcher (1844), 4 Hare, 67; Harrison 
v. Barton (1860), 1 John. & H. 287; Matson vw. Dennis 
(1864), 4 De G. J. ‘ Sm. 315; Steeds v. Steeds (1889), 22 
Q. B.D. 537. 

A.-G. v. 


9. -| — BURGESS v. 
WHEATE, No. 638, post. 

10. }—The term “ trust’? would be read 
. . - in the old sense in which it was understood 
before & in the Statute of Uses, which admitted 
of no difference between ‘‘uses’”’ & ‘trusts ”’ 
(CHITTY, J.).—Re BROOKE, BROOKE v. ee 
[1894] 1 Ch. 43; 68 L. J. Ch. 159; 70 L. T. 

42 W. RR. 166; 10 T. Tu. R. 643 8 R. 24. 

11. Distinguished from power.]—Power con- 
sidered as distinguished from trust. This ct. 
cannot execute a mere power; but will execute 
a trust, which fails by the death of the trustice, 
or accident.—Brown’ v. ITraGs (1803), 8 Ves. 
561; 32 HE. R. 478, L. C.3 affg. (1800), 5 Ves. 
495 on appeal (1815), 18 Ves. 192, H. L. 


Annotations :—Consd. C cr v. Mantel] (No. 2), Cooper v. 
Mantel] (No. 2) (1856), 2 Beav. 231; Fte Eddowes (1861), 
1 Drew. & Sm. 395. Apld. Robson ». Flight (1864), 34 
Beav. 110. Consd. Ite Hughes, Hughes v. Footner, [1921] 
2 Ch. 208. Refd. Longmore v. Broom (1802), 7 Ves. 124; 
Birch v. Wado (1814), 3 Ves. & B. 1983; Prevost v. Clarke 
(1816), 2 Madd. 458; Meredith v. Heneage (1824), 1 Sim. 
542; Benson v. Whittam, Hemming v Lae ee 
5 Sim. 22; Foley 2. ea 2 My. K. 138; 
Toldervy v. Colt (1836), 1 250 ; Burrough v. 
Phileox, Lacey v. Philcox (1840), 5 My. & Cr. 71; Wil- 
braham v. ie aoe (1847), 1H. L. Cas. 167 ; Penny Vv. 
Apia, (1848), 2 493 ; st’s Hospital v. Grainger 
_ & Tw. 5333 ; Prendergast v. aA el ee 
( .3 H. L. Cas, 195; Sheftield v. Coventry (1852), 17 
ur. od80 ltobinson v. Wheelwright (185 4) . Beoav. 14; 
Joel v. Mills, Harvey v. Mills (1857), 3 K. & J. 458; Salus- 
bury v. Denton (1857), 3 K. & J. 529 : Romined »v. Minshull 
(1859), John. 276 ; Howarth v. Dewell (1860), 6 Jur. N. 3. 
1360; Te White’s Trusts (1860), John. 656; Goldring 
v. Inwood (1861), 3 Giff. 139; Pilcher v. Randall (1861), 
41. T. 398; Ie Strickland’s Trust (1862), 1 New Rep. 
164; Izod om Izod (1863), 32 Beav. 242; Lambert v. 
Rendle (i 8e8), 3 or Rep, 247+ Ite Joaffreson’s Trusts 
(1866), 12 Jur. N. 8. 660; Shattock v. Shattock (1866), 
35 L. J. Ch. 509; Ree Pheno’s Trusts a ee aie 5 Kq. 
346; Butler v. Gray (1869), 5 Ch. App. 

rk rer 26 L. T. re Carthow 0. ae ht ree), 
Pocock v. A.-G. (1876), 3 Ch. D. 342; Porter 

r, Baddeley (1877), 6 Ch. D. 542; Re Spr aguo, Miley ». 
e eile 43 L. T. 236; Re Blight, Blight v. Hartaoll 
1881), 3 o ate 513: Wilson v. Duguid here Ss Ch. D. 
rv die ee Brierley v. Brierley (1894), 43 W. Rh. 36 ; 
Re Lowman, Devenish v. as {1895] 2 Ch. 348: Re 
Woekes’ Settlmt., [1897] 1 Ch. 289; Je Llewellyn’ 8 
Settlmt., Official Solicitor v. Evans, [1921] 2 Ch. 281; Re 
Combe, Combe ». Combe, [1925] 1 Ch. 210. Mentd. Black- 
burn v. Jepson (1814), 2 Ves. & B. 359; Deerhurst v. St. 
Alban’s (1831), 2 Russ. & M. 702; Marker v. Kekewich 
(1820), 8 Hare, 291; Moller v. Stanley (1864), 2 De G. J. 
. oe oo ard Te Fickus, Farina v. Fickus (1899), 69 


12. Distinguished from agency.|—CAvE v. MAc- 
KENZIE (1877), 46 L. J. Ch. 564; 37 L. T. 218. 


Annotations :—Consd. James v. Smith, nee. 1 Ch. 384. 
Refd. Chattock v, Muller (1878), 8 Ch. D. 17 
Gi) If the 


18. Distinguished from contract.|— 
only relation which it is proved deft. or person 
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TRUSTS AND TRUSTEES. 


charged bears to the matter is a contractual 
relation, he is not in the view of aan a trustee 
ave but only a contractor RD ESHER, 

.R.). 

(2) A constructive trust is therefore, ... ‘‘a 
trust to be made out by circumstances (BOWEN, 
L.J.).—_SoaR v. ASHWELL, [1893] 2 Q. B. 890; 
69 L. T. 585; 42 W. R. 165; 4 R. 602, C. A. 
aruclations a to (1) Consd. ‘Trevor v. Hutchins (1897), 


76 3. As to (2) Anld Re Lands Allotment Co. 
(1894), 63 L. J. Ch. 291. Consd. Price v. Phillips (1894), 
11 T. L. R. 86; Re Gallard, Ex p. Gallard, [1897] 2 Q. B 


Apld. North American Land 
{1904] 1 Ch, 242. 


Timber Co. v. Watkins 

Consd. Taylor v. Davies, [1920] A. C. 
636. Apld. Re Eyre-WillHams, Williams v. Williams, 
{1923] 2 Ch. 533. efd. Mara v. Browne, [1895] 2 Ch. 69 ; 
Re Dixon, Heynes v. Dixon, [1900] 2 Ch. 561 ; Re Robinson, 
McLaren v. Public ences {1911} 1 Ch. 502 ah 
Hammond, 1913) 2K. B. 515; Re Mason, oder Ch. 385. 
Generally, "Refd. Ericnd’ v. Young, [1897] 2 Ch. 421; 
lochefoucauld 0. Boustead, [1897] 1 Ch. 196. 
14. Distinguished from charge.J|—DAWSON 1. 

CLARKE, No. 270, post. 


15. .|}—KING v. DENISON, No. 93, post. 


16. Obligation to do act in respect of property.| 
—An obligation to do an act with respect to 
property creates a trust; & if the party who is 
subject to the obligation acquires or retains by 
means of his neglect of duty a greater interest 
than he would otherwise have had, he becomes a 
trustee of such excess for the benefit of those 
who would have been entitled to it if the obliga- 
tion had been duly fulfilled.—IFLEEMING  v. 
HowDEN (1868), L. R. 1 Se. & Div. 372. 

Se arate :—Dbtd. Bank of Scotland v. Macleod, [1914] 

311. Refd. Heritable Reversionary Co. v. Millar, 

Usha) A C. 598. 

.|—(1) Trusts, te. cquitable obliga- 

ions to deal with property in a particular way, 

can be imposed in any language which is clear 
enough to show an intention to impose them 

(LINDLEY, I.J.). 

(2) Thereis ... abundant authority for saying 
that, if property is left to a person in confidence 
that he will dispose of it in a particular way as to 
which there is no ambiguity, such words arc 
amply sufficient to impose an obligation (LINDLEY, 
L.J.).—Re WiL.1AMS, WILLIAMS ¥v. WILLIAMS, 
[1897] 2 Ch. 12; 66 L. J. Ch. 485; 76 L. T. 600 ; 
45 W. R. 519; 41 Sol. Jo. 452, C. A. 

Annotations ;—As to (1) Consd. Re Hanbury, Hanbury ». 
Fisher, [1904] 1 Ch. 415. Apld. Ize Oldfield, Oldfield _», 
Oldfield, [1904] 1 Ch. 549. efd. Re Burley, Aloxander 
v. Burley, (1910) 1 Ch. 215. As to (2) Apld. Re Oldfield, 
Oldfield v. Oldfield, [1904] 1 Ch. 549. Generally, Retd. Re 
igen, Atkinson v, Atkinson (1911), 80 lL. J. Ch. 
18. Necessity for trustee & cestui qui trust.|— 

There is a trust in almost every relation of life in 

which one person docs something for another. 

Those who deal . . . with a broker trust him to 

make a selection of certain securities. In a 

broader sensc, & one frequently used, we are all 

trustees, some for the public, some for different 
sections of the public, of our abilities, our time, 
our goods, & so on. But in cts. of equity, & in 
the text books & authorities, trustee & cestui 

trust have a technical & defined meaning. ou 
must have a person who is a trustee, then you 
must have property, which may be chattels, or 
land, or money, or anything, & you must have 
persons who are the cestuis que trust—in trust for 
whom that property is held by the person who is 
the trustee. That combination must exist before 
you get the relation of trustee & cestui que trust 

(KEKEWICH, J.).—DOoOOBY v. WATSON (1888), 39 

Ch. D. 178; 57 L. J. Ch. 865; 58 L. T. 943; 

36 W. R. 764; 4 T. L. R. 584. 

a eon :—Refd. Hackney v. Knight (1891), 7 
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Part I.—Trusts. 





19. .|—In order to constitute a man a 
trustee there must be a person or persons for 
whom he is a trustee—called cestui or cestuis que 
trust—& there must be property vested in him 
of which he is trustee for such person or persons 
(KEKEWICH, J.).—Re BARNEY, BARNEY v. BAR- 
NEY, [1892] 2 Ch. 265; 61 L. J. Ch. 585; 67 
L. T. 23; 40 W. R. 637. 


Annotations :—Refd. Cowper v. Stoneham (1893), 3 R. 242; 
Brinsden v. Williams (1894), 8 R. 574. 


20. Necessity for subject-matter of trust.|— 
Doosy v. WaTSsON, No. 18, ante. 

21. .|—He BARNEY, BARNEY v. BARNEY, 
No. 19, ante. 

Whether chose in action.|—-See CHOSES IN 
Action, Vol. VITI., pp. 422, 423, Nos. 15-19. 





Sectr. 2.—EXPRESS AND IMPLIED TRUSTS. 
SUB-SECT. 1.—EXPRESS TRUSTS, 
A. In General. 


22. What is an express trust——-Trust created by 
act of parties.|—All trusts are cither express 
trusts, which are raised & created by act of the 
parties, or implied trusts, which are raised or 
created by act or construction of law; again, 
express trusts are declared cither by word or 
writing; & these declarations appear cither by 
direct & manifest proof, or violent & necessary 
presumption. These last are commonly called 
presumptive trusts; & that is, when the ct., 
upon consideration of all circumstances presumes 
there was a declaration, either by word or writing, 
though the plain & direct proof thereof be not 
extant (RAYNSFORD, ©.J.).—Cook v. FOUNTAIN 
(1676), 3 Swan. 585; 36 1B. R. 984. 


Annotation :—Mentd. Gloucester Corpn. v. Wood (1843), 3 
Hare, 131. 


23. Trust created by express words— 
Oral or in writing—Presumptive trust.]—Cook v. 
FOUNTAIN, No. 22, ante. 

.|—An express trust is a 
trust which has been expressed, either in writing 
or by word of mouth, & docs not include a trust 
which arises from the acts of the parties. The 
term does not apply ... to a resulting trust, to 
an unplied trust, or to a constructive trust (Fry, 
J.).—-SANDS v. THOMPSON (1883), 22 Ch. D. 614 ; 
ie I. J. Ch. 406; 48 I. T. 210; 31 WL R. 
Annotations :—Mentd. Clarles v. Jones (1887), 35 Ch. D. 

544; Warren v. Murray, [1894] 2 Q. B. 648. 

25. -- — Not by facts & circumstances.|— 
VITZGERALD v. SrEwaRtT, No. 969, post. 
In will or other written instru- 
ment.|—. . . Express trusts, that is trusts ex- 


ener Renee ere, 
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pressly declared by a deed or a will or some other 
written instrument (KINDERSIEY, V.-C.).—-PETRE 
yi oe 1 Drew. 371; 1 W. R. 139; 61 
u. Wt. 493. 


Annotations :—Extd. Banner v. Borridge (1881), 18 Ch. D. 
254. Refd. Sands to Thomspon (1883), 22 Ch. D. 614. 
Mentd. Vane v. Vane (1873), 8 Ch. App. 383; Lawrance 
v. Nooreys (1888), 39 Ch. D. 213; Willis v. Howe, [1893] 2 
Ch. 545; Price v. Phillips (1894), 13 R. 191; Je Astley & 
Zyierdley Coal & Salt Co. & Tyldesley Coal Co. (1899), 





68 L. J. Q. B. 252; Re McCallum, McCallum v. McCallum, 

(1901) 1 Ch. 143. 

27. —— ——.|—CUNNINGHAM v. Foor, 
No. 259, post. 

28. .] ~—I do not think that is an 











exhaustive definition of an express trust, namely, 
that it must be a trust expressly declared by a 
deed, will, or some other written instrument 
(Kay, J.).—BANNER »v. BERRIDGE (1881), 18 
Ch. ID. 254; 50 L. J. Ch. 680; 44 lL. T. 680; 
29 W. R. 844; 4 Asp. M. L. C. 420. 


Annotations :—Refd. Price v. Phillips (1894), 13 R. 191. 
Mentd. Dooby v. Watson (1888), 39 Ch. D. 178; Firth v. 
Slingsby (1888), 58 L. T. 481; Soar v. Ashwell, [1893] 
2qQ. B. 390; ‘The Benwell Tower (1895), 72 L. 'T. 664; 
Friend v. Young, [1897] 2 Ch. 421; Rochefoucauld v. 
Boustead, (1897) 1 Ch. 196; Kessisoglu v. Balli (1903), 
47 Sol. Jo. 738. 


B. Distinguished from Other Trusts. 


29. Implied trusts.|—CooKx v. Founratn, No. 
22, ante. 

30. .|}—An express trust is required by the 
statute [3 & 4 Will. 4, c. 27] in opposition to 
trusts by implication & trusts arising by operation 
of law (LorRpD WerEstTBURY, C.).—DICKENSON v. 
TEASDALE (1862), 1 De G. J. & Sm. 52; 1 New 
Rep. 141; 7 L. T. 655; 9 Jur. N. S. 237; 46 
HK. R. 21, L. C. 

Annotations :—Apld. Cunningham v. Foot (1878), 3 APP Cas. 
974, Refd. Proud v. Proud (1862), 32 Beav. 234. entd. 
Coope v. Cresswell (1866), 2 Ch. App. 112; Re England, 
Steward v. Kngland, [1895] 2 Ch. 100; Fe Chant, Bird v. 


Godfrey, [1905] 2 Ch. 225; Re Laccy, Howard v. Light- 
foot, [1907] 1 Ch. 330; Read v. Price, [1909] 1 K. B. 








577. 

31. ——.]—-CUNNINGHAM v. Foot, No. 259, 
post. 

32. .|--SANDS v. THOMPSON, No. 24, are. 


33. Resulting trusts.] —DIckENSON v. TEASDALE, 
No. 30, ante. 
34. ——.]—SANDS v. THOMPSON, No. 24, ante, 


35. Trusts arising by operation of law.| - 
DtcKENSON 0. TEASDALE, No. 30, ante. 
36. —--.|—SANDS v. THOMPSON, No. 24, ante. 


SuR-SECT, 2.—JMPLIED TRUSTS, 
See Sect. 14, post. 














PART I. SECT. 2, SUB-SECT. 1.—A. 


a. What is an express trust—Sur- 
plus of dereased’s estate after pay- 
ment of debts.|}—An administratrix, 
desiring to horrow money in order to 
pay off certain mtges. on a station 
be onging to the estate of deceased, 
& in order to carry on the business 
of the Raid station, ppp lied to tho ct. 
under Trustee Act, 19 0, 8. 45, for leave 
to mtgo. the station. A question was 
referred to the full ct. to decide whether 
the administratrix was a coustructive 
trustee under Trustee Act, 1900 :— 
Held: the administratrix’ was ‘an 
express trustee for the next-of-kin as 
rogards the surplus of the cstato after 

ayment of debts, & was therefore, a 
Tustee under Trustee Act, 1900.— 


Fe Ma 
61---AUBO (1915), 17 W. A. L. R. 





b. Trust for specific purnose.|— 
Testator bequeathed his meron! estate 


yurposes of his will, & he gavo to 
hem, in the quality of trustees, for 
the use of his son for life, & after his 
death for the use of his son’s children, 
or child, if there should be but one, 
“the gum of £1,500, due to mo by C. 
& secured by a certain mtge.,” ete. :-— 
Held: the legatee was entitled to 
claiin more than six years’ arrcars 
of interest, the trust being express, & 
the statute therefore not applying to 
the case.-—LORING v. LORING (1866), 12 
Gr. 374.—CAN. 
G. .J—NANALAL LALLU- 
BHOY v. HARLOOHAND JAGUBITIA (1889), 
I. L. R. 14 Bom. 476.—IND. 


d. ~The phrase ‘ trust 
for a specific purpose ’’ in Limitation 
ct, 8. 10, is mercly a more explained 
mode of expressing the same idca, 
as that conveyed by the expression 
‘‘express trust’? in English law.— 














to his oxtrix. & oxors., in trust for the 


BHURABHAI v. Bar RUXMANTI (1908), 
1. L. R. 32 Bom. 394.—IND. 

e. --— Trustee taking with notice of 
frust for filling of vacancy in bencfice.; 
G. v. Davis (1870), 18 W. HK. 
1132.- IR. 

f. Trust for payment of charges 
on land.]——CARKEY ¥. CUTHRERT (1875), 
9 I. R. lq. 330.—IR. 


PART I. SECT. 2, SUB-SECT. 1 —B. 

g Trusts of a general nature.) -~ 
The words ‘in trust for a specific 
purpose” are intended to apply to 
trusts created for some defined or 
particular purpose or object as distin- 
guished from trusts of a general nature 
such as the law impresses upon exors. 
& others who hold recognised fiduci- 
ary positions. GREENDER CHUNDER 
GHOSH v. MACKINTOSH (1879), J. L. RR. 
hi Cale. 897; 4 C. IL. R. 193,.— 


~—— - 
e 
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SECT. 3.—CREATION OF TRUSTS. 
SuB-sEcT. 1.—THeEe StTatutnm or FraAvps—LAW 
OF PROPERTY Act, 1925. 


A. Necessity for Writing. 
(a) In General. 


See Law of Property Act, 1925 (c. 20), s. 53. 

Statute of Frauds generally, see CONTRACT, 
Vol. XII, pp. 118-172. 

37. Whether writing necessary.|—Declarations 
of trust ought to be in writing (per CUR.).—SHALES 
v. SHALES (1701), Freem. Ch. 252 ; 1 Eq. Cas. Abr. 
382; 22 E. R. 1191. 

38. .|—SKETT v. WHITMORE (1705), Freem. 
Ch. 280; 22 KE. R. 1211. 

39. -| — ALTHAM 
(KARL), No. 7, ante. 

40. .|—WILLIs v. WILLIS, No. 68, post. 

41, -— —.|—The same solemnities required by 
Stat. Frauds to dispose of a trust or equitably 
interest in freehold lands, as of a legal estate in 
such Jands; nor can testator revoke a trust, any 
more than he can devise it, without these solem- 
nities.—ADLINGTON v. CANN (1744), 3 Atk. 141; 
26 KH. R. 885, Tl. C. 

Annotations :—Distd. Boson v. Statham (1760), 1 Cox, Eq. 
Car. 16. Consd. Muckleston v. Brown (1801), 6 Ves. 52. 
Refd. A.-G. v. Duplessis (1752), Park. 144; Stickland v, 
Aldridge (1804), 8 Ves. 516; Podmore v. Gunning (1836), 
Donnelly, 74; Lomax v. Ripley (1855), 3 Sm. & G. 48; 
Wallgrave v. Tebbs (1855), 2 K. & J. 313; Teo v. Ferris 
(1856), 25 L. J. Ch. 437. Mentd. Nichols v. eae 3 
Anst. 910; Briggs v. Penny (1851), 21 j;L. J. Ch. 265; 
Swecting v. Swecting (1863), 3 New Rep. 240. 


42. .|—A writing signed by the party who 
has power to make the trust declaring a trust 
upon the will is good though such writing be not 
attested by three witnesses according to the 
solemnities of Stat. Frauds (HENLEY, Lorp 
KEEPER).—BOSON v. STATHAM (1760), 1 Cox, Hq. 
Cas. 16; 1 Eden, 508; 29 KH. R. 1041. 

Annotations :—N.F. Wuallgrave v. Tebbs (1855), 2 K. & J. 


313. Refd. Lomax v. Hupley (1855), 3 Sm. & G@. 48; Re 
Fleetwood, Sidgreaves v. Brewer (1880), 49 L. J. Ch. 514. 


43. .|—-WALLGRAVE v. TEBBS, No. 455, post. 

44. .|—A. asked B. to go with him to an 
auction of a house which he wished to buy, & 
‘‘ be his friend.” At the auction a verbal agree- 
ment was come to between them that B. should 
bid, so that A. might become the purchaser. The 
house was knocked down to B., who paid the 
deposit, & procured the conveyance of the house 
to himself. In an action by A. against B. to have 
it declared that B. was his agent & trustee, & 
should reconvey the house to him, B. denied the 
agency, & pleaded Stat. Frauds, s. 4. 

After the reply to A.’s counsel B. sought Ieave 
to amend by pleading sect. 7, which had been 
mainly relied upon in argument :—Ilfeld : although 
by sect. 4 an agency might be established by 





(LORD) v. ANGLESEY 

















PART I. SECT. 8, SUB-SECT. 1.— 
A. (a). 

871. Whether writing necessary.| — 
MEYENBERG v. PATTISON (1890), 3 
q). Iu. J. 184.—AUS. 

37 fi. -}—Though a deed to C. 
appear absolute on its face, Stat. 








87 viii. 








v. STEWART (1887), 14 O. IR. 482.— 
CAN. 


87 vi. ——.]——MoRRISON v. Mc LEOD 
(N. 8.) (1906), 1 K. L. R. 112.—CAN. 

87 vii. Re Work’s CAVEAT 
(1909), 3 Sask. L. R. 43).—CAN. 


.]—Re 


TRUSTS AND TRUSTEES. 


parol, sect. 7 applied, by which all declarations 
of trusts of lands, tenements, etc., must be proved 
by some writing, but, as sect. 7 had not been 
pleaded, & could not be added by amendment at 
so late a stage, it was not available as a defence. 
—JaMES v. SMITH, [1891] 1 Ch. 384; 63 L. T. 
524; 39 W. R. 396; on appeal, 65 L. T. 544, 
C. A. 

Annctation :—Refd. Rochefoucauld v. Boustcad, [1897] 1 Ch. 


45. ——— Trusts arising by operation of law.]— 
ANON, (1683), 2 Vent. 361; 86 EK. R. 486. 

46. .|—SMITH v. BAKER (1737), 1 Atk. 
385 ; West temp. Hard. 98; 26 E. R. 246, L. C. 


Annotations :—Consd. Lowis v. Lane (1834), 2 My. & K. 449. 
Refd. Dycr v. Dyer (1788), 2 Cox, Kq. Cas. 92; Chapman 
v. Gibson (1 ily 3 Bro. C. C. 229; Jeans v. Cooke (1857), 
27 L. J. Ch. 202. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 53 (2). 

47. Trust in course of being executed— 
Long possession by beneficiary—-By permission of 
heir.|—Harris v. HoRWELL (1708), Gilb. Ch. 11 ; 
25 E.R. 8, L. C. 

48. ——— To prove trust—Writing subsequent to 
creation of trust.|—FonrsTer v. LIALE, No. 85, post. 

49. .|—Distinction between Stat. 
Frauds, s. 4, requiring the agreement to be in 
writing, & signed by the party to be charged, & 
sect. 7 requiring, that the trust shall be mani- 
fested, not that it shall be constituted, by writing. 
—RANDALL v. MorGAN (1805), 12 Ves. 67; 33 
EK. R. 26. 

Annotations :-—Refd. Montgomery v. Reilly (1827), 1 Bl. 
N.S. 364; De Beil v. Thomson (1841), 12 Cl. & Fin. 61, n. ; 
Barkworth v. Young Gee 4 Drew. 1; Warden v. Jones 
(1857), 6 W. BR. 180; Goldicutt v. Townsend (1860), 28 
Beav. 445; te Holland, Grogg v. Holland, [1902] 2 Ch. 
360. Mentd. Watson v. Parker (1843), 6 Beav. 283. 

———- Copyhold estates.|—See CopylioLps, Vol. 
XIII., pp. 76, 77, Nos. 979, 980. 

















(b) Trust of Personal Estate inter vivos. 

50. Trust may be created by parol.|—A. trust 
may arise by parol.—Pary v. JUxoON (1669), 
3 Rep. Ch. 398; 21 KB. R. 722; sub nom. PoREY v. 
JuxoNn, Nels. 135. 

51. .|—Mtgee. assigns over his mtge. to S. 
& declares a trust by parol for other persons. 8. 
acknowledges the trust. ‘There being an express 
trust declared, though by parol only, shall prevent 
a resulting trust to the assignor.—BELLAsIs (LADY) 
v. COMPTON & FRANKLAND (1693), 2 Vern. 294; 
23 BK. R. 790. 

52. .]—If A. devise all her personal estate to 
B. to be disposed of as B. shall think fit, & add by 
parol, ‘‘ You may, if you please give £180 to my 
niece ;’’ B. on a bill in the answer to which the 
parol declaration is admitted, shall be decreed to 








by a writing signed by the party 
declaring the trust, is a rule of pro- 
cedure, & applies in an English action 
in relation to trusts, even though the 
subicct of the trust is land abroad.-— 
Li Cook Huna v. Li Por Cxor (1910), 

6 Hong Kong, lL. R. 12.—HONG 
PINSONNEAULT KONG 


Krauds, 8. 7, will be satisficd by any (1915), 9 O. W. N. 30; 34 0. L. QR. (a _E ; 
subscquent acknowledgment In writing 388.—CAN. 1 ha Tl. R. TS COLNE. CBO 
pope ne the erat eeu eae. sce - DIB LLL. . Eyes 37 xiii I—HANNAH ». STAMPS 
edgment given at any time will relate BON ask. ; odd 45 — ' 6 r, : cae 
back to the creation of the trust.— CAN. , ae (1902), 21 N. 4 1. R. 409. 
HARPER vV. PATERSON (1864), 14 0. P. 37 x. —-~.]—Where A. seeks to ete 


538.—CAN. 

837 ili. -_+—A Dill to enforce a 
trust need not allege that there is any 
evidence in writing of the trust.— 
ye v. Ross (1868), 15 Gr. 374.— 








87 iv. -]—MORLEY ¥v. DAVISON 
(1873), 20 Gr. 96.—CAN. 


387 Vv, -}—-BANK OF 
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charge b. as his trustee, & the trust is 
not manifested in any writ: betweon 
them, if the trust sufficiently appear 
from letters proved to be in the hand- 
writ: of B. it will take the case out 
of Stat. Frauds.—O’Hara v. O’NEILL 
(1717), 7 Bro. Parl. Cas. 227.—IR. 


87 xi. -}+Stat. Frauds, 8. (fe 
which requires trusts to be evidenced 





87 xiv. .}—-Stat. Frauds, s. 7, 
requires a trust to be only ‘* mani- 
fested & proved’ by writing, & a 
signed document clearly containing the 
terms of the trust will be sufficient 
to satisfy the statute, though such 
document be not contemporaneous 
with actual creation or declaration of 
the trust.—STYAK 7. MOUNTAIN, [1921] 
N. Z. I. R. 137.—N.Z. 





Part J],—Trusts. 


pay the £180 to the niecc.—Nap v. Nas (1718), 

10 Mod. Rep. 404; 88 E. R. 783, L. C. 

Annotation :—Refd. M‘Fadden v. Jenkyns (1842), 1 Hare, 
58. 


53. ——.]—-BENBOW v. TOWNSEND, No. 924, 


oat. 

. 54. .|—A., shortly before his death, sent a 
verbal message to B. his debtor, desiring him to 
hold the debt in trust for C. B. accepted the 
trust, & the transaction was communicated to C. 
both by A. & B. Ona bill filed by C. against B., & 
the personal representative of A., who had brought 
an action against B. for the recovery of the debt :— 
Held: the trust, although voluntary, was binding 
upon A.’s estate. 

A declaration by parol is sufficient to create a 
{rust of personal property (LORD LYNDHURST, C.). 
-—~ MSFADDEN v. JENKYNS (1842), 1 Vh. 1583; 12 
].. J. Ch. 1463 7 Jur. 27; 41 E.R. 589, 1. C. 


Annotations :—Refd. Coningham v. Plunkett (1843), 2 Y. & 
C. Ch. Cas. 245; te Caplon’s Kstate, Bulbeck v. Silvester 
(1876), 45 L. J. Ch. 280; Harris v. Truman (1881), 7 
Q. B. D. 340, 





55. --——.|——-The reputed parent of an illegiti- 
mate child placed a sum of money in a bank, in 
the name of the uncle of the child, & stated at the 
time to a clerk at the bank that he intended the 
money for the child :—Held: on claim after the 
parent’s decease, a parol declaration of trust had 
been created in favour of the child.—PETry v. 
PETry (1853), 22 L. J. Ch. 1065 ; 22 L.T.0.8. 10; 
17 Jur. 646. 

56. .|—Parol declaration of trust of money 
handed over to a third party, on trust, by a person 
in exrtremis, supported, but held invalid as to stock, 
for which a power of attorney had been given by 
the settlor, but which had not been acted on at her 
death.— PECKHAM v. TAYLOR (1862), 31 Beav. 250 ; 
61.7. 487; 54 BH. RR. 11384. 

57. ~ —-.|—-A husband may constitute himself 
a trustee for his wife; the declaration need not 
be in writing but the words must be clear, un- 
equivocal & irrevocable. 

The question here is, whether the husband has 
used words which are equivalent to a declaration 
of trust. . . . These words need not be in writing. 
-.. They must be clear, unequivocal & irre- 
vocable, but it is not necessary to use any 
technical words; it is not necessary to say, ‘“‘1 hold 
the property in trust for you,” nor is it necessary 
to say, ‘‘ I hold the same for your separate use.” 
Any words that show that the donor means, at the 
time he speaks, to divest himself of all beneficial 
interest in the property are, in my opinion, suffi- 
cient for the purpose of creating the trust (ROMILLY, 
M.R.).—GRANT v. GRANT (1865), 34 Beav. 628 ; 
6 New Rep. 347; 34 L. J. Ch. 641; 12 1. T. 721; 
11 Jur. N.S. 787; 13 W. R.1057; 55 E.R. 776. 
Annotations :—Apld. Baddeley v. Baddeley (1878), 9 Ch. D. 

113, N.F. Re Breton’s Estate, Breton v. Woollven (1881), 

17 Ch. D. 416. Refd. Moore v. Moore (1874), L. R. 18 Eq. 

474; Williams v. Mercier Geer) 51 TI. J. Q. B. 594, 

Mentd. Browne v. Collins (1872), 21 W. It. 222. 

58. -]—(1) A parol declaration of trust in 
favour of a volunteer may be valid, & may be 
enforced in equity. 

A father put a cheque into the hand of his son 
of nine months old, saying, “ I give this to baby for 
himself,’ & then took back the cheque & put it 
away. Ie also expressed his intention of giving 
the amount of the cheque to the son. Shortly 
afterwards the father died, & the cheque was found 
amongst his effects :—Held: under the circum- 








PART I. SEOT. 8, SUB-SECT. 1.— 
A. (6). 


611. Statute cannot be used to cover 


raud.J—PHILIIPS v. SELEGOVITCH & 
IROSLAVA CYrKOVITCH 

W.A. LL. R. 50.—AUS. 
61 ii. ~--—~.J—ReESOUL vt. MITCHELL 
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stances there had been no gift to or valid declara- 
tion of trust for the son. 

(2) When there has been a declaration of trust, 
then it will be enforced, whether there has been 
consideration or not (LORD CRANWoRTH, U.).— 
JONES v. LOCK (1865), 1 Ch. App. 25; 35 L. J. Ch. 
117; 13 L. T. 514; 11 Jur. N.S. 913; 14 W. R. 


149, 1. C. 

59. -|}—HARTOPP v. JTIarTorpr (1887), 3 
T. L. R. 384. 
60. Trustee must accept trust.|—Forpycr 
v. WILLIS (1791), 3 Bro. C. C. 577, n.; 29 BF. R. 714. 
aanneation :—Refd. M‘Fadden v. Jenkyns (1842), 1 Hare, 








(c) Effect of Fraud. 


See, generally, CONTRACT, Vol. XII., pp. 167, 168. 

61. Statute cannot be used to cover fraud.|— 
Stat. Frauds cannot be used by deft. to cover a 
fraudulent act. Pltf. conveyed an estate to deft. 
by a deed, in which the conveyance was expressed 
to be absolute in consideration of a sum of money 
paid by deft.; but no purchase-moncy actually 
passed, & pltf. alleged that he conveyed the estate 
to deft. as a trustee for him. Deft. in his answer 
admitted that he gave no consideration for the 
estate, but stated that pltf. made the conveyance 
fearing that an adverse decision would be made 
against him in a suit then pending in Chancery ; 
& that it was understood that deft. should account 
to pltf. for the rents until he could make arrange- 
ments for paying the purchase-moncy, & if no 
such arrangements could be made, that he should 
reconvey the estate. Deft. claimed to hold the 
estate discharged of any trust, & claimed the bencfit: 
of Stat. Frauds :-—Held: Stat. Frauds could not 
be pleaded in answer to pltf.’s claim; & as the 
evidence did not establish the existence of any such 
agreement as was alleged by deft., deft. must re- 
convey the estate to pltf.—ITatan v. KAYE (1872), 
7Ch. App. 469; 41 1. J. Ch. 567; 26 1. T. 675 ; 
20 W. RR. 597, L. ST. 





innotations: Folld. Re Marlborough, Davis v. Whitehead, 
(1894]2Ch.133. Refd. Rochefoucanld v. Boustead, [1897] 
1 Ch. 196. 
62. .|\—By an indenture dated in 1890 


the Duchess of M.,in consideration of natural love 
& affection, assigned to her husband the Duke a 
leasehold house belonging to her. The deed was 
in form an absolute assignment. The Duke subse- 
quently mortgaged the house for the purpose of 
raising money to pay his debts. Tha Duchess 
joined with the Duke in covenanting to pay the 
mtge. debt, but the equity of redemption was re- 
served to the Duke alone. Upon the death of the 
Duke in 1892, the Duchess claimed to be entitled 
to the house subject to the mtge. There was 
evidence that she had assigned the house to the 
Duke solely to enable him to mtge. it in his own 
name, & that it was part of the arrangement 
between them that he should re-assign to her, which, 
if he had lived, he would have done :—Held: the 
case fell within the authorities which forbid Stat. 
Frauds to be used to cover what would amount to 
a fraud, & consequently the Statute could not 
be successfully pleaded in opposition to the claim 
of the Duchess.—?e MARLBOROUGH (DUKE), 
DAVIS v. WHITEHEAD, [1894] 2 Ch. 1833; 63 L. J. 
Ch. 471; 701. 7.314; 42 W. RR. 456; 10T.L. R. 
296; 88 Sol. Jo. 280; 8 R. 242. 


Annotations :-—Distd. Isaacs v. Evans (1899), 16 T. L. R. 
113. Refd. Rochefoucauld v. Boustead, [1897] 1 Ch. 196. 


(1925), 27 W. A. L. R. 78.—AUS. 


(1922), 25 61 fii, ——.] — SUTHERLAND " 
pei (1898), 40 N. 8S. RR. 223. - 
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Sect. 3.—Creation of trusts: Sub-sect. 1, A. (ec); 
& B.] 


63. -] —~ ROCHEFOUCAULD |v. 
No. 87, post. 


64. Admissibility of parol evidence to prove 
trust—Property in name of trustee on parol trust— 
Molety of rent paid by beneficiary.|—RInDLE v. 
FNMERSON (1682), 1 Vern. 108; 23 E. R. 348. 


65. ——~ Consideration expressed to be pald 
by purchaser—Articles providing for settlement.|— 
Though in the purchase deed, the consideration 
money is mentioned to be paid by the purchaser, 
& there is no express declaration of a trust; yet 
upon the circumstances of the case, decreed a 
trust, though to the disappointment of the pur- 
chaser’s will & of his creditors. 

We think it a trust, upon the face of the deeds ; 
though creditors are favourites, we must not pay 
them out of other men’s estate (per CuR.).— 
PLYMOUTH (HaARL) v. HICKMAN (1690), 2 Vern. 167 ; 
23 KE. R. 712. 


66. ———_ -——— Molety of mortgage money paid 
by another.|-—Mtge. in fee for £700 paid by A. 
but half of the money was B.’s, yet for want 
of a declaration in writing B. was not admitted 
to read to the proof of it, so as to create a 
trust for him, being against Stat. Frauds.— 
NEWTON v, PRESTON (1699), Prec. Ch. 1033 24 
KR. 50. 

67. Conveyance taken by son-in-law 
-—-For convenience of infirm mother-in-law.]— 
C. lends money upon the mtge. of a copyhold 
estate, but being infirm & unable to travel, the 
surrendcr, etc., is taken in the name of J)., her son- 
in-law, who executes a declaration of trust. C. 
afterwards purchases the equity of redemption, 
& the second surrender is, for the same reason, 
taken in the name of D. but no declaration of trust 
is made on occasion of this purchase :—Il/eld: 
the heir of D. was a trustee of the estate for the 
heir of C.,& D. having expressly declared the 
trust as to the first surrender, there was no neces- 
sity for a new declaration of trust as to the equity 
of redemption ; even under Stat. Frauds.—-A( HER- 
LEY v1 ACHERLEY (1732), 7 Bro. Parl. Cas. 278 ; 
3°. RK. 177, H. Ia. 

68. ——- Mean circumstances of pretended 
owner.|—(1) All declarations of trust under the 
statute must be in writing. (2) He who pays the 
purchase-money has a resulting trust, but then he 
must clearly prove the payment. (3) Parol 
evidence admitted to show a trust from the mean 
circumstances of the pretended owner of the 
real estate.—WILLIs v. WILLIS (1740), 2 Atk. 71; 
26 E.R. 443, 

Annotation :—As to (3) Refd. Heard v. Pilley (1869), 4 Ch. 
App. 548. 

69. ——— Payment with money of another.] 
—Where land was paid for with the money of A. 
parol evidence to show that the purchase was on 
behalf of B. refused.—BARTLETT v. PICKERSGILL 
(1760), 1 Eden, 515; 1 Cox, Eq. Cas. 15; 
Hast, 578, n.; 28 E. R. 785. 

Annotations :-—Consd. Abrahams v. Bunn (1768), 4 Burr. 
22513; Heard v. er (A868). 4 Ch. App. 548; James v. 
Smith, (1891]1Ch. 384. Overd. Rochefoucauld v. Boustead, 
11897} 1 Ch. 196. Refd. Blakemoro v. Glamorganshire 

Canal Co, (1835), 2 Cr. M. & R. 133. Mentd. R. ». Boston 

(1804), 4 Kast, 572; A.-G. v. Woodhead (1815), 2 Price, 3 ; 

Thurtell v. Beaumont ee 1 Bing. 339; It. v. Dunston 
(1824), Ry. & M. 109; Maclean v. Maclean (18 92 2 Hag. 
Kee. 601; Kenrick v. Kenrick (1831), 4 Hee: ec. 114; 
Stoato v. Stoate (1860), 30 L. J. P. M. & A. 102. 

70. Receipt in name of trustee.]— 
In the case of a purchase by A. & a receipt in his 
name, yet evidence has been admitted to prove 
the purchase to be in trust for B. (CLARKE, M.R.). 
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TRUSTS AND TRUSTEES. 


eae v. PECHEY (1759), 1 Dick. 327; 21 E. R. 


71. —— For purpose of mortgage by 
transferee.|—A son conveys an estate to his father 
nominally as purchaser, but really as a trustee, 
& in order that the father, who was in better credit 
than the son, might raise money upon it by way 
of mtge., for the use of the son: the father died 
shortly afterwards & before any money was raised, 
having by a will, subsequent to the conveyance, 
made a general devise a all his real estates: the 
case is within Stat. Frauds, & parol] evidence is not 
admissible to prove the trust; but the son has a 
lien on the estate as vendor for the apparent con- 
sideration, no part of which was paid.—I.EMAN v. 
WHITLEY (1828), 4 Russ. 423; 6 L. J. O. S. Ch. 
152; 38 BE. R. 864. 


Annotations :—N.F, Re Marlborough, Davis v. Whitehead, 
{15941 pons 133. Mentd. Hughes v. Scanor (1869), 1% 


. ——.] — Re MARLBOROUGTI 
(DUKE), DAVIS v. WHITEHEAD, No. 62, ante. 

73. Assignment in expectation of con- 
viction for felony.]—Pltf. under a mistaken appre- 
hension that he was indictable for bigamy, con- 
veyed & assigned certain real estate & other pro- 
perty to deft. absolutely, for a mere nominal con- 
sideration, which was never paid. The evidence 
showed that when the conveyance & assignment 
was executed there was a verbal understanding 
that deft. was to hold the property for pltf. till 
the termination of the affair. Pltf. continued in 
possession of the property. It subsequently 
appeared that he was not liable to be indicted ; 
& he then requested deft. to reconvey the property. 
Deft. refused. Pitf. then filed a bill for relief 
accordingly. Deft. demurred to the bill, but the 
demurrer was overruled. By his answer he 
denied the alleged verbal agreement, claimed the 
property as his own, relied on Stat. Frauds as a 
bar to pltf.’s suit, & contended that he was in fact, 
only an agent of deft. :—Held: as the evidence 
clearly showed the real nature of the transaction 
between the parties, deft. could not be allowed. 
to set up Stat. Frauds, & must reconvey the 
property to pltf.—DAvIEs v. Orry (1885), 35 Beav. 
208; 5 New Rep. 39] 3; 34 L. J.Ch. 252 ; 12 L. T. 
789; 10 Jur. N.S. 506; 183 W. R. 484; 555K. 47. 
875. 

Annotations :—Refd. Haigh v. Kaye (1872), 7 Ch. App. 469 ; 

Booth v. Turle a 4), L. 2. 16 Hq. 182; Rochefoucauld 
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v. Boustead, [1 Ch. 196; Gascoigne v. Gascoigne, 
11918) 1K. B. 


74. Assignment to avold adverse 
judgment.] —Hatan v. KAYE, No. 61, ante. 

75. Collateral agreement.]—A plaint 
in the county ct. stated that pltf. had assigned to 
deft. the agreement for a lease of certain premises, 
but it was alleged that there was a pare) agreement 
that part of the premises were to be held by deft. 
in trust for pltf. Evidence was given on both sides, 
but the judge, being of opinion that actual fraud 
had not been proved against deft., & there being 
no resulting trust in the assignment, decided that 
Stat. Frauds was applicable, & dismissed the 
plaint without coming to any distinct decision 
upon the evidence :—Held: the judge ought to 
have decided that Stat. Frauds had no applica- 
tion, & the ct., upon a consideration of the evidence, 
decided that pltf. was entitled to relief, & reversed 
the decrec.——-BooTH v. TURLE (1873), L. R. 16 Eq. 
182; 37J.P.710; 21 W. R. 721. 


Annotations :-—Refd, Chattock v. Muller (1878), 8 Oh. D. 
177; Rochefoucauld v. Boustead, [1897] 1 Ch. 196. 


76. Trustee relying on statute to obtain 
land.}—ROCHEFOUCAULD v. BousTEaD, No. 87, 
post. 




















Part ],.—Trustvs. 


B. Sufficiency of Writing. 

Sce Law of Property Act, 1925 (c. 20), s. 53. 

77. Writing showing existence & nature of 
trust.]|—When the ct. is called upon to establish or 
act upon a trust of lands, it must not only be 
manifested & proved by writing signed by the per- 
son by law enabled to declare the trust that there 
is a trust, but it must also be manifested & proved 
by writing signed as above what the trust is.— 
SmiTH v. MATTHEWS, Re MATTHEWS’S SETTLEMENT 
(1861), 3 De G. F. & J. 1389; 80 L. J. Ch. 445; 
4.1L. T. 266; 7 Jur. N.S. 378; 9 W. R. 644; 45 
lo. R. 831, L. JJ. 

Annotation :—Consd. Rochcfoucauld v. Boustead, [1897] 

1 Ch. 196, 

78. Requirements as to signature—Party by law 
enabled to declare trust.|—Smituy v. MATTHEWS, 
Re MATTHEWS’S SETTLEMENT, No. 77, ante. 

; Beneficial owner only.|—Where 
lands are held in trust, the declaration of trust, 
required by Stat. Frauds, s. 7, to be signed ‘‘ by the 
party who is, by law, enabled to declare such 
trust,’? must be signed by the beneficial owner, & 
not by the trustee who has the legal estate.— 
TuerNKEY v. Woon (1854), 19 Beav. 330; 23 L. J. 
Ch. 805; 23 L. T. O. S. 266; 2 W. R. 577; 52 
i. R. 377, 


Annotations :-—Apld. Kronheim v. Johnson (1877), 7 Ch. D. 
ae a Menta. e Chrimes, Locorich v. Chrimes, [1917] 


80. —--- .|}—When the legal estate 
in land is vested in a trustee for an absolute bene- 
ficial owner, ‘‘ the party who is by law enabled to 
declare a trust ’’ of the land, within Stat. Frauds, 
8. 7, is the beneficial owner only. The absolute 
beneficial owner of land vested in a trustee wrote 
a letter to the mother of her infant grandson. The 
letter was signed with the writer’s initials. In- 
closed in the same envelope, but on a separate piece 
of paper, was another document in the handwriting 
of the same person, & headed ‘‘ Supplement.” 
This document was not signed in any way. It 
commenced thus, ‘‘I had quite omitted to tell 
you,” but it contained no other reference to the 
letter, & the letter in no way referred to it. It was 
alleged that the ‘‘ supplement ” contained a decla- 
ration of trust of the land in favour of the infant : 
feld: the ‘ supplement’ was not signed so as to 
batisfy the statute.—KRONHEIM v. JOHNSON (1877), 
7 Ch. D. 60; 47 L. J. Ch. 182; 37 L. T. 7513 26 
W. it? 142. 

81. —— Unsigned supplement to letter—Not 
referred to in letter..—KRONHEIM v. JOHNSON, 
No. 80, ante. 

82. Fee simple of intended wife — Agree- 
ment before marriage—Signature by intended 
husband.]—In order that the fec simple of an 
intended wife may be affected with a trust for her 
Separate use by an agreement made between the 
Intended husband & wife before marriage, the 
agreemcnt must be in writing & signed by the 
wife as well as by the husband : if it is signed by 
the husband alone, it is, owing to Stat. Frauds, 
8. 7, invalid as a declaration of trust for separate 
use as to the fee simple.—DyYE v. DyE (1884), 13 
Q. B.D. 147; 53 L. J. Q. B. 442; 511. T. 145; 
33 W. RR. 2, C. A. 

83. Declaration of trust—After death of bene- 
ficiary.J—A., as freeman of London, purchases in 
the name of B. but no trust declared ; A. dies, & 
B. gives a declaration of trust ; this is good 
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eo I, SECT. 8, SUB-SECT. 1.—B. 
i. Writing showi existence cf: 
nature of trust. HUNTER ©. RUTLEDGE 
(1869), 6 Ww. e & A’B, 331.— AUS. 


771i. ——.]}—ScoTr v. BROWNRIGG 
(1881). 9 L. R. Ir. 246.—IR. 

841i. Letter -— By 
whom trust establi. 
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against the custom. Evidence of a trust where an 
estate is purchased in another’s name. 

The strength of the evidence was, that this 
purchase made in the life of A. in the names of E. 
& his clerk, was in trust for A. However, it 
plainly appearing, upon the evidence on both 
sides, that the consideration-money of this pur- 
chase was the proper moncy of A., had it not been 
for Stat. Frauds, this would have made a resulting 
trust; & the said E., after the death of A. exe- 
cuting the declaration of trust, this plainly took it 
out of the statute. ... The declaration given by 
E. was evidence of the trust (LORD COWPER, C.).— 
AMBROSE v. AMBROSE (1716), 1 P. Wms. 321; 
24 E.R. 407, 1. 0. 


Annotations :-—Mentd. Banks v. Sutton (1732), 2 P. Wms. 
700; Bruin v. Knott (1843), 12 Sim. 436. 


84. Letter—-By party against whom trust estab- 
lished.|—-A. agrees for a beneficial lease of forty-one 
years, B. advances money towards paying the fine, 
etc., & the lease is taken in B.’s name, without 
any declaration of trust :—Held: (1) B. was a 
trustee for A., & upon being paid the moncy he 
advanced, with interest, should assign the lease 
to A. account with him for the profits, & pay him 
his costs ; (2) the trust being proved by Ictters of 
B.’s own handwriting, this case was not within 
Stat. Frauds.—O’Hara v. O'NEILL (1717), 7 
Bro. Parl. Cas. 226; 3 EK. R. 148. 

Annolation :—Ag to (2) Folld. Forster v. Hale (1798), 3 Ves. 


85. ——~- Paper referred to in letters—Un- 
dated & unsigned.]|—Trust raised by implication 
from letters, & a paper, referred to by them, & in 
the handwriting of the party, though not signed or 
dated, & by operation of law from advances of 
money. Stat Frauds requires, not that a trust 
shall be created by writing, but that it shall be 
proved by writing; which may be subsequent 
to the conunencement of it.— Forster v. WAtLE 
(1798), 3 Ves. 696; 30 BE. R. 1226; affd. (1800), 
5 Ves. 308, L. C. 

Annotations :—Apld. Dalo v. Tlamilton (1846), 5 Hare, 
369; Re Matthew’s Settimt., Smith v. Matthows (1861), 3 
De G. F. & J. 1393 Rochefoucauld v. Boustead, [1897] 
1 Ch. 196; Ite De Nicols, De Nicols v. Curlier, {1900) 
2 Ch. 410. Refd. Gray v. Smith (1889), 43 Ch. D. 208. 
Mentd. I,buacs v. Kvans (1899), T. L. R. 113: 
Arseculeratne v. Percra, [1928] A. C. 173. 

86. - Parol evidence of circumstances 
of writing.|—A person who occupied a large farm as 
tenant under a lease fell into difficulties & sur- 
rendered his lease to hislandlord. The tenant had, 
by means of his private expenditure, increased. the 
valuc of the property by about the rate of £100 
per annum. The brother of tho tenant’s wife 
then applied to the landlord to become tenant of 
the farm for the residue of the term, at the rent & 
under the covenants comprised in the surrendered 
lease. This application was made by letter, in 
which the writer stated it to be his wish to be of use 
to his unfortunate sister & her young family, & 
spoke of his disinterested motives. ‘The applica- 
tion was acceded to by the landlord with the sole 
view, as ho stated in his evidence, of benefiting 
the sister & her family. By a subsequent arrange- 
ment it was agreed that a third person should 
be joined as lessee with the brother, who should 
manage the bulk of the property, & give the brother 
£55 per annum for his occupation, the brother 
underletting the residue of the property. In his 
letters respecting this arrangement the brother 
expressed himself as having taken the farms with 
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Sect. 3.—Creation of trusts: Sub-sect. 1, B. & C.; 
sub-sect. 2, A. (a) & (b).] 


no selfish motives, but from a wish to assist his 
sister & her unfortunate family. This arrangement 
was acted upon until the brother’s death; the 
brother for some years receiving the £55, which 
was secured to him by the bond of his co-lessee, & 
underletting the residuc of the premises at £45 per 
annum :—Held: by means of the letters, which the 
ct. considered to be a sufficient manifestation in 
writing within Stat. Frauds, aided by parol evi- 
dence of the circumstances under which they were 
written, a trust was created of the annual sums of 
£55 & £45 in favour of the sister & her children.— 
MORTON v. 'TEwartr (1842), 2 Y. & C. Ch. Cas. 67; 
63 EK. RK. 29. 


Annotation :—~ Refd, Ie Matthew’s Scttlmt., Smith v. 
oe (1861), 3 De G. FL & J. 139. 


‘ ~—— Partial evidence of trust.| — 
(1) Prior to 1873 pltf., a married woman, was owner 
of certain estates in Ceylon subject to a consider- 
able mtge. In 1873 the mtgeecs. sold & conveyed 
the estates to deft., who, without the privity of 
plitf., raised large sums by mtge. of them, & after- 
wards became bkpt. in 1879, & obtained his dis- 
charge in 1880. The estates were afterwards sold 
by the mtgees. Pltf.’s case was that deft. had 
purchased the estates as trustee for her subject to 
a lien for his advances. In 1880 deft.’s trustce in 
bkpcy. repudiated  pltf.’s title. Deft. never 
expressly did so, & plitf. never gave cither of them 
to understand that she had given up her claim ; 
but she took no active steps to assert it till 1894, 
When she commenced an action against deft. 
asking for a declaration that deft. purchased as a 
trustee for her, & for an account of his dealings 
with the property, & payment of what should be 
found duc from him. Deft. pleaded—(a) that the 
estates were conyeyed to him as beneficial owner ; 
(6) that the trust alleged a pltf. was not evidenced 
by any writing signed by deft., & that Stat. 
Frauds was a defence; (c) that pltf.’s claim, if 
proved, was barred by deft.’s bkpcy.; by the 
Statutes of Limitations; by laches & dclay. 
The judge held that no trust was proved, & dis- 
missed the action on the first ground. The Ct. 
of Appeal, being of opinion that the evidence, 
which partly consisted of letters signed by deft., 
completely proved that deft. purchased as a trustee 
for pltf. & held the estates as such trustee subject 
to a lien for his expenditure :— Held: even if the 
letters signed by the deft. did not contain cnough 
to satisfy s. 7 of the Stat. Frauds, parol evidence 
was admissible; & as the whole of the evidence 
taken together established that deft. had purchased 
as a trustee, pltf. was entitled to a decree. 

(2) Stat. Frauds does not prevent proof of a 
fraud, & it is a fraud for a person to whom land is 
conveyed as a trustec, & who knows it was so 
conveyed, to deny the trust & claim the land as 
his own. Therefore a person claiming land con- 
veyed to another may prove by parol evidence 
that it was so conveyed on trust for claimant, & 
may obtain a declaration that the granteo is a 
trustee for him.—ROCHEFOUCAULD v. BOUsTEAD, 
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h. Regutsites to creation of trusi— 
Sufficient words.|—T. in anticipation 
of death handed over his property to 
deft., his brother, & verb directed 
him to pay certain specified dobtsa & 
1o apply the surplus for the necessitics 
& support of his family :—Held: a 
good trust was created at any rate so 
far as the debits were concerned.— 
SuUDDASOOK MOOTARY tv. RAMCHUNDER 
(1890), I. L. R. 17 Calc. 620.— IND. 
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Trusts AND TRUSTEES. 


{1807] 1 Ch. 196; 66 L. J. Ch. 74; 75 L, T. 502 ; 
45 W.R. 272; 13 T. L. BR. 118, C. A. 


Annotations :—As to (2) Refd. Isaacs v. Evans (1899), 16 
T, L. R. 113. Generally, Refd. Taylor v. Davies, [1920] 
A. C. 636. Mentd. Re Gallard, Er p. Gallard, {1897] 2 
Q. B. 8; Brooks v. Muckleston, [1909] 2 Ch. 519. 


88. Pencil entries in accounts—Not communi- 
cated to cestui que trust.|—Zte CozuNs, GREEN v. 
Brist“y, No. 129, post. 


C. Pleading. 


See, now, R. S. C., Ord. 19, rr. 16, 203 sce, 
generally, CONTRACT, Vol. XII., pp. 171, 172. 

89. Effect of admission on pleadings.|—JONES 
v. NABBS (1718), Gilb. Ch. 146; 1 Eq. Cas. Abr. 
404; 25 BE. R. 102. 


Annotations :—Consd. Smith v. 
266. Refd. Drakeford v. Wilks (1747), 3 
Malim v. Keighley (1795), 2 Vos, 526. 


90. Necessity for pleading—-Plea not added by 
amendment.|—-JamES v. SMITH, No. 44, ante. 


Attersoll (1826), 1 Tuss. 
Atk. 539; 


SUB-bECT. 2.—DECLARATION OF TRUST. 
A. What Amounts to. 
(a) In General. 

91. Requisites to creation of trust—Sufficient 
words—Express or technical terms unnecessary.|— 
'estatrix bequeated to her sister B. for life ; declar- 
ing, that it was her absolute desire, that she 
bequeath to those of her own family what she has 
ae to dispose of, provided they behave well to 

1er. 

LB. by her will declaring, she meant to make no 
disposition of her sister’s property, it was held a 
trust fur the next of kin of B. 

Requisites to constitute a trust; sufficient 
words; a definite subject ; & a certain object.— 
Cruwys v. COLMAN (1804), 9 Ves. 319; 32 E.R. 
626. 

Annotations :-—Consd. Pigg v. Clarke (1876), 45 L. J. Ch. 
849, Reid, Liloy v. Hey (1842), 1 Hare, 580; Gregory v. 
Smith (1852), 9 Hare, 708; de Humilton, Zte Ashtown, 
Trench v. Hamilton (1895), 72 lL. T. 748. 

92. ——.|—For the constitution of 
a... trust no express words are neccessary 
(LORD SELBORNE).—LYELL v. KENNEDY, KENNEDY 
v. LYELL (1889), 14 App. Cas. 437; 59 1L. J. Q. B. 
268; 62L. T. 77; 38 W. R. 353, H. L. 

1 —= tr . tic 3 , 76 I, 'f. 

Tae sacsted. sd Durant, M901] A. 6. "540 ; 
leid-Newfoundland Co. v. Anglo American Telograph Co., 
11912) A. C. 555; Henry v. Hammond, [1913] 2 K. B 


515. Mentd. Bolton Partners v. Lambert (1889), 41 Ch. D. 
295; Finn v. Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213. 


93. Terms importing confidence. | 
—(1l) Construction of a devise in fee subject to 
& chargeable with annuitics, upon the intention, 
collected from the whole will, a beneficial devise, 
& not a trust resulting to the heir as to the surplus 
beyond the annunities. 

If the whole frame of the will creates a trust for 
the particular purpose of satisfying which the estate 
is devised, the law is the same, though the word 
‘trust’? is not used (LorD ELpon, C.). 




















0. —— In document under 
seal.J}—While deft’s. application for a 
land tranefer title to a parcel of land 
was pending he rigned a document 
under seal by which he admitted that 
his sistor was entitled to a moiety of 
the land & he agreed to transfer such 
moiety to her conditionally upon her 

aying a proportion of the land tax 
& of the expenses of porfecting the 
title to the property :—Held: all 
requisitions for an effective declaration 
of trust were present in the document 
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sement on insur- 
TRUSTEE U. 


Part ].—TRusts. 


(2) Distinction between a direct trust & a 
charge ; though enforced in equity much in the 
same way.—KING v. DENISON (1813), 1 Ves. & B. 
260; 85 KE. R. 102, L. C.; previous proceedings, 
sub nom, SMITH v. KING (1812), 16 East, 283. 


Annotations :—As to (1) Apld. Southouse v. Bate ene 
2 Ves. & B. 396. Consd. Cooke v. Stationers’ Co. (1831), 

3 My. & K. 262; Wood v. Cox (1837), 2 My. & Cr. 684; 
Mullen v. Bowman (1844), 1 Coll. 197 ; Zte Foord, Foord v. 
Conder, [1922] 2 Ch. 519. Refd. Cook v. Hutchinson 
1836), 1 Keon, 42; Clarke v. Hilton (1866), L. R. 2 Eq. 
10; Croome v. Croome (1888), 59 L. T. 582; Ite West, 
George v. Grose, [1900] 1 Ch. 84.48 to (2) Consd. Watson 
v. Saul (1859), 1 Giff. 188. Refd. R 


e Jordison, Raine v. 
Jordisun, {1922] 1 Ch. 440. Generally, Refd. Barrs v. 
Kewkes (1865), 34 L. J 


. Ch. 522; Merchant ‘Taylors’ Co. 
v. A.-G. (1871), 6 Ch. App. 512; He Glukman, A.-G. v, 

Jefferys, (1908) 1 Ch. 552. 

94, —— ——— —— ——.]—A trust may well 
be created in the absence of any expression 
importing confidence; & the obligation on the 
surviving partner created by the partnership 
articles, with reference to the legal interest in the 
partnership, did not in substance differ from a 
trust, & therefore the articles of partnership 
created a trust in favour of the wife, to arise on 
the death of testator leaving a widow surviving, 
which would attach on the property as it should 
then exist. 

In cases of this nature the ct. is to regard the 
substance & effect & not the mere form of the 
instrument, & that a trust may well be created 
although there may be an absence of any expression 
in terms importing confidence (TURNER, V.-C.).— 
PAGE v. Cox (1852), 10 Hare, 163; 68 BE. R. 882. 
alana :—Apld. Ite Flavell, Murray v. Flavell (1883), 


D. 89. Consd. Byrne v. Reid, [1902] 2 Ch. 735. 
Refd. Ehrmann v, Ehrmann (1894), 72 L. T. 17. 


95. —— ——.|—Testator, having 
nine children, ot his will gave all his property to 
one of them, who, at the funeral, said he would 
divide the property equally between his brothers 
& sisters & himself, & that the whole should be 
gold, that it might not be said he had taken any 
more than the others. He subsequently acted, in 
respect of a portion of the property, according to 
the intention thus expressed; & with the assent 
of the other children, & at a valuation approved 
by them, he became the purchaser of a house & 
premises, part of the estate :— Held: with regard 
to the property which remained undivided, the 
expressions of the devisee were no more than a 
promise to give & divide it amongst the brothers 
& sisters, & as such promise it was nudum pactum, 
& did not amount to a declaration of trust in their 
favour. 

I agree that it is not necessary that the precise 
words “ trust’’ or “ confidence ”’ should be used 
in order to make a trust, & that any expressions 
will suffice from which it is clear that the party 
using them considers himself a trustee & adopts 
that character (Pagk Woop, V.-C.).—DIPPLE v. 
CORLES (1853), 11 Hare, 183; 68 E. R. 1239. 

9 Intention to create trust 
must appear.|—Dipp.Le v. Cortes, No. 95, ante. 

97. ——- ——- ———- ——_.]— GRANT v. GRANT, 
No. 57, ante. 

98. ——- ——_- ——— -_.]—The consent of a 
married woman had been given before comrs. for 
the transfer & payment to her husband of sums 
of stock & cach standing in ct. to her separate 
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thus signed.— Park v, Dunn, [1916 
N, 2. L. R. 761.—N.Z. I 

Pp. ——— “For behoof of his 
family.”"|—Testator, by his holograph 
will bequeathed one-fifth share of 
residue to his brother A., “‘ for behoof 
of his family ’:—Held: this expres- 
sion was equivalent to “in for 
his children,” & the beneficial right was 


CUTORS 2. 


eee, 


T. 738.—8COT. 


in the children only.—M1cHIn’s EXE- 


MIOHIE (1 
Sess.) 509; 42 Sc. L. R. 386; 1 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 


q. Acknowledgment of 
trust.}—The fact that the purpose 
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account :—Held : this did not amount to a declara- 
tion of trust, & it was competent to her at any time 
before the transfer had been completed to retract 
her consent. 

It is now held that any instrument may be a 
sufficient declaration of trust; no form being 
necessary; the only material question being, 
‘* Did the grantee, or did he not, mean at once to 
pass the property (Paci Woon, V.-C.).-—-PENFOLD 
v. MOULD (1867), L. R. 4 Eq. 562; 36 L. J. Ch. 
981; 17 L. T. 50; 15 W. BR. 1196. 

99. —— ——— ——_ ——.. | — RICHARDS v. DEL- 
BRIDGE, No. 107, post. 

OO | — BR 
WILLIAMS v. WILLIAMS, No. 17, ante. 

101. ——~ Clear, unequivocal & irrevocable. | 
—GRANT v. GRANT, No. 57, ante. 

102. »| Re CoZENS, GREEN v. 
Bristiey, No. 129, post. 

103. Grantor must have parted with 
his interest.|—-In order to give validity to a 
declaration of trust of property it is necessary that 
the donor or grantor should have absolutely parted 
with his interest in the property & have effectually 
put such interest beyond his own reach.— 
WARRINER v. RogERS (1873), L. R. 16 Eq. 340 ; 
421. J. Ch. 581; 28 L. T, 863; 21 W. 1. 766. 
Annotations :--Apld. Richards v. Delbridge (1874), L. RR. 

18 Eq. 11. Consd. J’e Shield, Pethybridge v. Burrow 

(1885), 53 L. T. 53; I. R. Comrs, v. Allan (1925), 9 Tax 

Cas. 234. Refd. Heartley v. Nicholson (1575), L. R. 19 Eq. 

233; Baddeley v. Baddeley (1878), 48 L. J. Ch. 36. 

104. --—— .} Some time before hip 
death testator informed his daughter’s com- 
panion F. that he intended to give her a debenture 
bond in the M.S. & L. Ry. Co. Shortly after- 
wards he signed the following memorandum, *‘ I 
wish to communicate to my exors. that I have to- 
day given to Miss F. my £1,000 debenture bond 
of the M. S. & L. Ry. Co., but as I shall require 
the annual dividends to meet my necessary ex- 
penses I retain the document in my own possession 
for my lifetime, requesting you, on my decease, 
to hand it over to Miss F. & communicate to the 
secretary of the ry. co. at the M. office relative to 
the transfer of the said bond being cntcred in their 
books given under my hand this ¥th Keb. 1882. 
As witness my hand G.S. P.S. you will find the 
bond in my deed box attached to this memo- 
randum.’’ After testator’s death a certificate of 
debenture stock for £1,000 in the M. 8. & L. Ry. 
Co. was found with the memorandum in the deed 
box :—Held: the memorandum was an un- 
effectual attempt to assign the debenture stock & 
did not amount to a good declaration of trust, & 
F. had no interest in the debenture stock.—Re 
SHIELD, PETHYBRIDGE v. BuRROW (1885), 53 
L. T. 5, C. A 


WILLIAMS, 























(6) Transfer of Property. 

105. Transfer of property by settlor—Accom- 
panied by declaration.)—HUGHEs v. Srupss, No. 
149, post. 

106. .|\—Testator transfers stock into 
the names of trustees on a parol trust for certain 
annuitants, & for masses for the souls of testator, 
the poor dead, & other parties named. On the 
question whether such trusts were a violation of 








with which a man has put property 
into his wife’s name as a trustee for 
him is to defraud his creditors does 
not prevent him from afterwards 
recovering the property from her, or 


508), 7 ¥F. (Ct. of 
} SZ. 


her representatives after her death, 
rovided that the illegal purpose has 
e-existing in no respect been carried into effect. 


A wife who was the registered pro- 
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i ala of trusts: Sub-sect. 2, A. (b) & 
C) 4.] 


Wills Act, 1837 (c. 26), charitable uses, or super- | 


stitious uses, & whether the property went to the 
Crown :—Held: they were not a violation of Wills 
Act, 1887 (c. 26), nor charitable, but were super- 
atitious ; ; but good pro tanto as to the annuities, & 
bad as to the rest.—HEATH v. CHAPMAN (1854), 2 
Drew. 417; 2 Eq. Rep. 1264; 23 L. J. Ch. 947; 
24 L. T. 0.8. 31; is J. Pr. 693 ; 2W. R. 649 ; 61 
E.R. 781. 
mene ‘Rela. ane Fleetwood, Sidgreaves v. Brewer 
1880), 15 Ch. D. 594; Bourne v. Keane, [1919] A. C. 815. 
entd. Ze Michel’ : Trust (1860), 28 Beav. 39 ; Choa Choon 

Neoh v. Spottiswoode (1869), 1 Kysho’s leports, 216. 

107. ——— .|—D., who was possessed of 
leasehold business premises & stock-in-trade, 
shortly before his death purported to make a 
voluntary gift in favour of his grandson H., who 
was an infant & who assisted in the business, 
by the following memorandum, signed & indorsed 
on the lease: ‘“‘ This deed & all thereto belonging 
1 give to HE. from this time forth, with all the 
stock-in-trade.’? The lease was then delivered 
to E.’s mother on his behalf :—J/7eld: there was 
no valid declaration of trust of the property in 
favour of KE. 

A man may transfer his property, without 
valuable consideration, in one of two ways: he 
may cither do such acts as amount in law to a 
conveyance or assignment of the property, & 
thus completely divest himself of the legal owner- 
ship, in which case the person who by those acts 
acquires the property takes it beneficially, or on 
trust, as the case may be; or the legal owner 
of the property may, by one or other of the modes 
recognised as amounting to a valid declaration of 
trust, constitute himself a trustee. - He need 
not use the words, ‘‘ I declare myself a trustee,”’ 
but he must do something which is equivalent to 
it & use expressions which have that meaning 
(JESSEL, M.R.).—RICHARDS v. DELBRIDGE (1874), 
L. R. 18 Hq. 11; 48 L. J. Ch. 459; 22 W. Wt. 584. 


Annotations :-—Consd. Heartley v. Nicholson (1875), L. 
19 Kg. 233. N.F. Baddeley v. Baddeley (1878), 9 Ch. D. 
113. Consd. Jée Breton’s Estate, Breton v. Woollven 
(1881) 17 Ch, D. 416; Re Ashcroft, Hx p. Todd (1887), 
. B. D. 186 ; Carter v. Carter, [1896] 1 Ch. 62; I. 1 
Comra vy. Allan’ (1925), 9 Tax Cas, 234. Distd. Royal 





Exchange <Assce. a ore Arey Ch. 179. Refd. Moore 
v. Moore (1874), L. R. 18 Hq. 474 ; on Caplen’s Kstato, 
Bulbeck v. Silvester (1878), "4 Li: J: 280; Fe Shield, 


Pethybridge v. Burrow (1885), 53 i i, 53 dee Patrick, 
Bills v. Tatham (1890), 63 af T. 752; Jee Gompertz’s 
Kstate, Parker v. Gompertz eee 56 Sol. Jo. 11; Ger- 
man v. Yates (1915), 32 T. L. ; Re Chrimes, Locovich 
v. Chrimes, (1917] 1 Ch. 30. 

108. ——~.]|—A husband, being about to 
leave England for a residence in India, executed 
an assignment by deed to his wife, who was to 
remain in England, of a leasehold dwelling-house, 
‘to hold the same unto ”’ the wife, ‘‘ her exors., 
administrators, & assigns, as her separate estate.”’ 
No trustees were appointed, the husband & wife 
being the only parties to the deed. The title 
deeds were allowed to remain in the possession of 
tho wife :—Held: the deed of assignment operated 
as a valid declaration of trust in favour of the wife. 
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prietor of certain land upon which 
there was a house signed a document | 10 O. W. QR. 86; 
in these terms: ‘* I hold in trust’ the | CAN, 
TODO. & ocif ” *“‘for my hus- 
‘ ie t’s all ”*:——Held;: the 
qoenene was not a ” declaration of a 
now trust, but an acknowledgment of 
an already existing trust of the 
existence of which it was evidence.— | CAN. 
PERPETUAL ExercuTors & TRUSTEES 
ASSOCN. OF AUSTRALIA, LTD.  v. 
WRIGHT (1917), 23 C. L. R. 185.—AUS. 


r. Lund re Va with trust company 
in names of donees.}—TORONTO GENE- 


where no re 
und. j—Re 


RAL TRUSTS CORPN. Vv. KEYES (1907), 
15 0. L. R. 30.— 


t. Construction of annuity clause in 
will—Whether absolute 
uest made for transfer yi 
MISHER TRUSTS (1907), 3 
. L. R. 492; 3 N. B. Eq. Kep. 536.— 


a. Necessity for clear intention — 
of property constituling himse Uf 
trustee—Futher opening an account in 
name of his son.}—In order that the 
owner of the fund may constitute B. 


TRUSTS AND TRUSTEES. 


—Fox v. Hawks, Hawks v. Fox (1879), 13 Ch. D. 
Pees 49 L. J. Ch. 579; 42 L. T. 622; 28 W. R. 
656 


Annotation : opiate. | "iy RMR: 8 Estate, Breton v. Woollven 
(1881), 17 Ch. D. 


109. Declaration: " without transfer.|—-HUGHES 
v. STUBBS, No. 149, post. 

110. J—A hnaband by deed poll recited as 
follows: ‘‘ Whereas 1 am beneficially possessed of 
the ground rents hereby intended to be settled,”’ 
& continued as follows: ‘‘I do hereby settle, 
assign, transfer & set over unto my wife as though 
she were a single woman ”’ several leasehold houses 
& the ground rents thereof. The deed was 
voluntary :—Held: this deed was not void as 
being an intended assignment from husband to 
wife but operated as a declaration of trust.— 
BADDELEY v. BADDELEY (1878), 9 Ch. D. 113; 
48 L. J. Ch. 36; 38 L. T. 906 ; 26 W. R. 850. 


Annotations -—Refd. Fox v. ifawka; Hawks v. Fox (1879), 
13 Ch. D. 8223; dee Breton’s Istato, Breton v. Woollven 
(1881), 17 Ch. D. 41 16. 


111. .}—A husband, by three letters written 
& signed by him & handed to his wife, gave her 
furniture & other articles for her sole & absolute 
use. He afterwards madc his will bequeathing 
certain Iegacics & making other dispositions of his 
property & giving the residue of it to trustees in 
trust for his wife for life with remainder to six 
nieces absolutely. ‘The furniture & other articles 
were at the time of the husband’s death in the 
house which had been occupied by him & his wife, 
& the whole had been used by them in the ordinary 
way :---Held: the furniture, etc., formed part of the 
husband’s e ON’S ESTATE, BRETON 
v. WOOLLVEN (1881), 17 Ch. D. 416; 50 L. J. Ch. 
369; 44 L. T. 337; 29 W. R. 777. 

Per re Coe Je Whittaker, Whittaker v. Whittaker 

(1882), 21 Ch. 

112. —— Clear. & distinct evidence required — 
Acts & writings of donor.|—The ct., in order to 
give effect to voluntary scttlements, requires, 
where the settlor is the legal owner, everything 
to have been done which is requisite to transfer 
the legal ownership ; & where he is the equitable 
owner, clear & distinct evidence of a declaration 
of trust in favour of the donce. 

A father being entitled, during the life of his 
son, to the dividends on funds standing in the 
names of himself & three other trustees, directed 
two of the trustees to pay over the dividends for 
the future to hisson. They acted on the direction, 
& testator afterwards recognised the gift :—Held : 
there was a valid & effectual voluntary settlement, 
which this ct. would give effect to. 

The ct. requires clear & distinct evidence of a 
declaration of trust in favour of the donee; & 
for that purpose it looks at the acts & writings of 
the donor, to see if from them clear evidence of a 
declaration of trust can be gathered (ROMILLY, 
M.R.).— BENTLEY v. MAcKAY (1851), 15 Beav. 12 ; 
51 HK. R. 440. 


Annotations :—Consd. Dipple v. Corles (1853), 11 Hare, 183. 
Refd. Zt?e Chrimes, Locovich v. Chrimes, [1917] 1 Ch. 30. 


113. ——— Assignment of stock & money to 











bimself a trustee, of it, he must either 
expressly declare himself a trustee, or 
must use lan pre which, taken in 
connection with his acts, shows a clear 
intention on his part to divest himself 
of all bencficial interest in it, & to 
exercise dominion & control over it 
exclusively in the character of a 
trustee.— ABHABAI Vv. Hast TYEB 
Haj RaAvIMTULLA (1882), I. L. R. 9 
Bom. 115.—IND. 


b. Transfer of property on Hrd by 


convict sentenced to tra on.J— 
having been sentenced to trans- 


trust created 


Part I.—Trvsts. 


trustees—-No actual transfer—Voluntary settle- 
ment.|—Settlor, by a voluntary settlement, 
assigned a sum of Consols standing in his name, & 
also his moncy at his banker’s, to trustees, upon 
trust for himself for life, & upon trust after his 
decease to settle the same, so that his three reputed 
daughters should receive the income for their lives 
without anticipation, with trusts over. The stock 
remained untransferred, & the £8,000 continued 
at his banker’s, in settlor’s name, until his decease 
twelve days afterwards :—Held: the trusts of the 
voluntary settlement were effectually fastened 
upon both the Consols & money. --AIREY v. LLALT 
(1856), 3 Sm, & G. 3815; 27 L. T. O. S. 196; 2 
Jur. N.S. 658 ; 4 W. R. 587; 65K. R. 675. 
Linnotation :-—Refd, Dilrow v. Bone (1862), 3 Giff. 538, 

114. Direction to debtor to pay beneficiaries. | 
—Testator, who had bequeathed two legacies 
of £50 & £200 afterwards, in order to avoid legacy 
duty, revoked the legacies, & verbally instructed 
F., who owed him £300 secured by a deposit 
of title deeds, to pay similar sums to the legatees, 
adding that one of the dunees was to ‘‘ hold the 
writings.”” F. accepted the trust, but the deeds 
remained in the custody of the donor :-- Held: 
notwithstanding the retention of them by the 
donor, a valid trust was effectually created in 
favour of the donees.— VARKER v. STONES (1868), 
381. J.Ch. 463; 19 L. T. 259. 

115. Settlor declaring himself a trustee.| - 
RICHARDS v. DELBRIDGH, No. 107, anie. 

116. --—— .|---A declaration of trust in a 
deed stating that settlor, or other the trustee or 
{trustees of the deed, would stand seised of the 
property comprised therein upon trust for sale & to 
hold the proceeds when invested upon the trusts 
therein mentioned, is sufficient to divest settlor 
of all interest in the property scttled 5; & if settlor 
is proved to have been solvent without the aid of 
the scttled property at the date of the settlement, 
it is valid on settlor’s bkpcey. within ten years of 
the settlement, against the trustee in bkpcy., 
notwithstanding that there is no actual transfer 
of the property to a trustee or trustces.~ SHRAGER 
v. MAnrcH, [1908] A. ©. 402; 77 L. J. P. C. 10535 
99 L. T. 333 247. L. R. 641 5 52 Sol. Jo. 580; 15 
Mans 310. 

Annotation :-—Refd. He Mathieson, [1927] 1 Ch. 283. 

Incomplete gift inter vivos.|—WNSee, generally, 
GUIPFTS, Vol. XXV., pp. 529-548. 











(c) Letters, Entries, and Memoranda. 
i, Letters, 


117. Instructions as to separate account —‘‘ Sub- 
ject to my control alone.’’]—-C., M., & J. in 1829 
mortgaged certain estates & plantations, of which 
they were joint owners in equal shares, to F. & co. 
of Bombay, as a security for advances with interest, 
the repayment being further secured by the joint 


portation for life, presented a petition 
In the revenue ct. in which, stating that 
he owned a certain zami ndart cstate, 
that he had been so sentenced & that it 
was necessary tou make arrangements 


46.--AUS. 


NANT t. BELL (1868), 5 W. W.& A’B. 


d. Will not referring to lIctter shown 
to erecutors.} — Re Dora, 
Gramscyu, [1916] V. Ll. R. 698.—-AUS. 
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& several covenants of C., M.,& J. The estates 
were for a long time not cultivated to a profit. 
In 1830 the firm of F. & co. was reduced to two 
partners only, ©. & J. In 1836 the interest charged 
in the books of F. & co., in account with the pro- 
prietors of the estates. was directed to be divided 
under two heads, one beiny carried to an account 
called ‘‘ reserved interest account ’’ & the amount 
of the balance of this account was to be held subject 
to the instructions of C. Both the partners con- 
curred in these directions thus given to F. & co. 
In 1837 both the partners concurred in another 
letter to F’. & co. of Bombay, directing that as to 
the portion of the interest thus passed to the 
‘‘ reserved interest account ”’ part of it should be 
carried to a new account to be intituled ‘°C. 
for himself, M., & J.,”’ & in such letter it was further 
directed that the balance of such new account was 
to be subject to the control of C. alone, & that in 
the absence of other instructions from C., it was to 
be applicable towards the liquidation of the account 
of the proprictors of the estates in question, for 
which the three proprictors, C., M., & J. were 
responsible. In 1839 M. died. In 1840 estates 
sold for more than enough to liquidate all demands 
of the mtgees. In 1841 C., with the concurrence 
of J., directed one-third of the balance at the 
credit of the account ‘‘ ©. for himself, M., & J.”’ 
to be paid to himself another third to J. & the 
remaining one-third to be retained subject to the 
future instructions of CC. In 1813 C., with the 
like concurrence of J., directed F. & co. of Bombay 
to remit the remaining one-third to London subject 
to his orders, & stated his intention to be to hand it 
over to the family of the late Mr. M. in such manner 
as he might think proper. The fund was accord- 
ingly remitted to F. & co. of London ‘‘ subject. to 
the orders of C.”’? & so remained up to the decease 
of C. (. diedin 1849, without having ever made any 
further disposition of the fund. On a bill by the 
widow & extrix. of M.: -/leld: (1) by the letter 
of 1836 there was no declaration of trust or other 
clear appropriation of the fund, for the benefit 
of C., M., & J. in equal shares, which would have 
entitled M. to file a bill for his share ; (2) by the 
letter of 1837 there was no declaration of trust, 
or clear expression of intention which would 
enable the family of M. to make a claim. 

Semble: the expressions enabling C. to retain 
the control over the balance of this account, though 
used with the full knowledge of J., would not 
authorise C. to appropriate the whole balance to his 
own use, irrespective of the rights of J. 

Semble : the letter of 1836 did not amount to a 
declaration of trust in favour of C., M., & J. generally 
with a power of revocation & new appointment in 
CU. but rather to a contingent declaration in favour 
of C., M.,'£& J. in one event only, viz. a deficiency 
on a realisation of the estates; & there being 


to J., upon trust, leaving to W. a 
resulting interest in) the residue of 
the rents. W. afterwards gave R., a 
creditor, the following lettcr:—‘t I 


‘ARTER 0. 
: have handed you a policy of insurance 


for the payment of the Govt. revenue 
«& the management of the estate, he 
prayed that his name might be removed 
from. the revenue registors, & that of 
ne a its stead :—Z/eld : 

cr O © property by B. to 
}. was in the nature of a fruste<Flare 


NaM v. DURGA Pras ; 
4 All. 609 CIND- AD (1883), I. L. R. 


PART I. SECT. 3, SUB SECT. 2.— 
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CG. Letter in reply to attorney’s letter 
~—~Attorney’s letter “ uncandid & not 
stating law or facts properly,’’|— TEN 


J.—VOL. XLII, 


e. Lettcr using words “ our, we, you, 
I, us ’’-—Trust raised by implication.) 
—GILMORE v. Grirrs (1904), 7 Terr. 
L. BR. 225.— CAN. 

f. Whether parol evidence admissible 
— To establish trust.) — GORDON v. 
HANDFORD (1906), 16 Man. L. R. 292. 
—CAN. 


. Property purchased by partner— 
Letier showing that property bought for 
creditors. }— JOHNSON V. PERRIN (1831), 
Hayes, 322.—IR. 

h. Agreement to pay premium on 
policy. }—-W. assigned a leasehold house 


as a collateral scewity for my debt; 
the premiums on said paltey to be paid 
out of the balance of the profit rent 
arising from the house assigned to J.” 
On this letter J. endoised :—‘* I agreo 
to pay the yee of the within- 
mentioned policy to R., out of the profit, 
rent arising from the said house ”’ :— 
Held: these documents amounted to a 
complete declaration of trust, & that 
no consideration was required to give 
them validity —WooDRorrer v. JOHN- 
BON (1854), 47. Ch. R. 319.— IR. 


k. Charge on lands made by guar- 
antor.] — WiLcocks v. HANNYNGTON 


Oo 0 
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ultimately no deficiency, there never had been 


any positive declaration.—FornEes v. ForBES 
(1857), 30 L. T. O. 8S. 176; 3 Jur. N. S. 1206; 
6W. RR. 92. 

118. Serles of letters—-Fund remaining in 
control of settlor.|—-A. V., a merchant in China, 
directed his correspondents in London to transfer 
£1,000 from his tea account, & employ it in 
exchange transactions for the benefit of his 
children. In subsequent letters he wrote to the 
same correspondents ‘‘that he had declined 
giving any opinion as to the reinvestinent of the 
fund, as he considered he had no further control 
over it, as it} belonged to his children,”’ ‘‘ that he 
had appropriated it to them, & his correspondents 
were to consider it as theirs.”” The correspondents 
accordingly opened a separate account, headed 
‘CA. V., Hsq., exchange account on account of 
children,” previously intorming him of their 
intention so to do:—Held: by the first letter a 
trust was well created in favour of the children, 
although the fund was still so far in the control of 
A. V. as to be liable to his drawing: & notwith- 
standing A. V., in one of the letters, had desired 
his correspondents to consider it as ‘‘ subject to 
the order of his exors.”’ in the event of his death.-— 
VANDENBERG v. PALMER (1858), 4 K. & J. 204; 
32 1. T. O. S. 87; 70 EK. R. 85. 

119. Letter referring to intention to create a 
trust.|—-Testator gave certain legacies to A. M. 
by his will, & by a codicil thereto bequeathed to 
him a stud of horses & a sum of £10,000 in terms 
importing an absolute gift which he, testator, 
declared to be ‘in addition to all the benefits 
given to him by my will.” But by a letter 
addressed to & duly received & answered by A. M., 
testator stated that he had left a letter with his 
,olr. expressing a wish that the sum of £10,000 
which he described as left for that purpose, should 
be settled on H. M. & F. M. for their joint use 
in the event of their intermarrying. No such 
letter was left with his solr. or any one else :— 
Held: that the £10,000 was bequeathed upon trust, 
& A. M. could not in any cvent take it bene- 
ficially.— BAILLIE v. WALLACE (1869), 17 W. R. 
291, 

120. Debentures transferred to three persons— 
Letter to solicitor declaring trust.|—B., in 1842, 
{transferred to three persons a debenture, without 
any declaration of trust other than an expression 
in a letter written by him to his solr. shortly before 
{he transfer, in which the three persons were 
named as trustecs, & the trusts of a proposed 
settlement of the debenture were stated to be 
‘‘for my niece Mrs. C. M. & her children ”’ :— 
Held: a valid trust was declared by the letter 
in favour of C. M. for life, & afterwards of her 
children as joint tenants.—Re BELLASIS’ TRUST 
(1871), lL. R. 12 Hq. 218; 24 L. T. 466; 19 W. R. 
699. 

Annotation :-—Refd. Brennan’s Trustees v. Scanlan (1925), 

9 Tax Cas. 427. 

121. Document of testamentary nature—Re- 
célpt.|—NorTH v. MEDLEY (1891), 8 T. L. BR. 
141. 





TRUSTS AND TRUSTEES. 


ii. Entries in Books. 

122. Sum entered to ‘‘ trustee account ’’—As 
‘‘ private property ’’ of beneficlary.|.—W. E., a 
partner in the firm of S., E. & co., previously 
to Apr. 1854, advanced to the firm certain moneys, 
some of which were standing in the books to the 
credit of an account intituled ‘‘ W. E.’s Trustee 
Account,” & others to his private account. Defts. 
M. & C. F. had in that month certain sums belong- 
ing to them standing in the books of the firm to 
their credit. On Apr. 1854, W. E. transferred 
a sum of £2,700 from his trustee account to M. & 
©. F.’s account, by entries in the books of the firm, 
& on the same day, S., E. & co. signed a pro- 
missory note for that amount, which bore interest 
at 5 per cent., & gave it to W. E., who placed it 
in an envelope, upon which he wrote, ‘ This 
note of hand stands to the credit of M. & C. F. in 
the books of S., EK. & co., & is to be the property 
of Mrs. E.” W. EH. in the presence of Mrs. E., 
told M. KF. that he had got a security from his 
firm for his wife’s money; that the note of hand 
securing it was in the joint names of her & her sister 
C. F., & that they were to recollect that it was his 
wife’s money, & not theirs. W. E., in Sept. 1854, 
without the knowledge or consent of pltf. or of M. 
& C. F., transferred the said sum from M. & C. F.’s 
account to his own “ trustee account ’”’ & at the 
same time wrote across the above memorandum, 
‘*'The within amount of £2,700 is transferred to 
W. E.’s trustee account, but it is to be considered 
the private property of Mrs. E.”? W.E., by his will 
dated in June, 1853, after bequeathing an annuity 
to his wife of £1,000, gave the residue of his estate 
to his niece. No reference was made to the £2,700. 
K. died in 1856, & at his decease only 
£2,061 18s. Gd. was standing to the credit of his 
‘trustee account ’’ in the partnership books. 
On bill filed by Mrs EK., the ct. declared that a 
valid trust had been created for her sole & separate 
use, & that she was entitled to the sum of £2,700, 
with interest at 5 per cent. from the death of her 
husband.—EVANS v. JENNINGS (1858), 32 L. T. 

O. 8. 34; 4 Jur. N.S, 551; 6 W. QR. 616. 
a :—Refd. Re Pryce, Nevill v. Price, [1917] 1 Ch. 


123. Appropriation of future proceeds of 
annuity.|—T'estator entered in a memorandum 
book, & signed a memorandum, that he had 
decided to invest the future proceeds of an annuity 
which had been absolutely assigned to him by his 
second son F., & that he intended to leave the 
proceeds at his death to F.’s daughter. 

An account, also in testator’s handwriting, was 
found of the investments of the annuity “‘ from 
the period that I determined thus to appropriate 
this moncy.”’ 

On his death bed testator referred his eldest son 
to the account book, & said that he wished tlic 
accumulations to be given to the daughter of F’., 
& the annuity at his death to revert to F. The 
annuity & accumulations were undisposed of by 
the will:—Held: there was no declaration ol 
trust, & the annuity & accumulations went to the 
next of kin.— Re GLOVER (1862), 2 John. & H. 186 ; 
70 BE. R. 1023. 


124. Declaration in residuary account—-Re- 





ee) 51. Ch. NR. 38; 7 Ir. Jur. 281. 


1. Letter written as to rents & profits 
of estate.J-—M‘KEAN v. GRAY (1855), 
7 lr. Jur. 317.—IR. 


‘“‘T have invested this... 
you the trouble & e 
out administration,’’ 
plate & the family plate to T.” 
existence of the document was never 
communicated to the beneficiaries :—- 


was not a declaration of trust.— 
TOWERS v. HOGAN (1889), 23 L. R. Ir. 


—e 


to savo 
ense of taking 

‘*T leave my 
The 
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m, Letter umounting to testamentary Held: the la “ 
ac F : nguage & the circum _E om ’s books of 
Ce eee She soenanie ts Me stances connected with it indicated an iperon rie tie of ‘shares. 1-—N ARRONDAH 
tes 5 Y | intention that it should operate as a | 4 “NanRonpas (1907), I. L. R. 3h 


dear C.-—This is my last will & letter 
to you’ contained the expressions 


testamentary disponrition & 


that if | Bom. 418.—IND. 
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tained to pay outstanding legacies—Payment of 

interest by executor.|—T. G. by his will, be- 

queathed a legacy of £500 to . G. to be paid 
after the death of testator’s wife. Testator died 
in 1863, & a residuary account was passed then, 

& also on the death of the widow in 1875. The 

account contained, on both occasions, the item 

‘‘ Retained to pay outstanding legacies to William 

Glover, £500.’’ Deft., the acting exor., became 

trustee of a marriage settlement which com- 

prised the £500, & continued to pay interest on 

the sum of £500 to the beneficiary until 1884, 

when he, for the first time alleged insufficient 

assets & declined to continue such payment :— 

Held: the item in the residuary account, coupled 

with the continued payment of intcrest, was 

equivalent to a declaration of trust, & the exor. 
could not now, in an action to make him liable for 
the £500, be permitted to adduce evidence to show 
that the residuary account was erroneous.— 

BREWSTER v. PRIOR (1886), 55 L. T. 771 5 85 W. R. 

951; 3T.L. R. 205. 

125. ——— Intention to retain for use of bene- 
ficiary.|—A. bequeathed her residuary personalty 
to her nephew J. & appointed her sister B. extrix. 
3. apparently thinking there was an intestacy as 
to the residue in the residuary account prepared for 
the revenue authorities, declared it was correct, 
& offered to pay duty on a certain sum ons “ being 
the said residue & moneys to which I am entitled, 
& intend to retain to my own use & for the use of 
J., being a sister & a descendant of a brother of 
deceased”? :—Held: B. had not thereby declared 
a trust of the residue for J.so as to prevent Stat. 
Limitations from running against J.—Re RowRf, 
Jacoss v. Hinp (1889), 58 L. J. Ch. 703; 61 L. I. 
581, C. A. 

Annotations :—Folld. Re Gompertz, Parken v. Gompertz 
(1911), 105 L. T. 664. Refd. He Lacy, Royal General 
Theatrical Fund Aassocn. v. Kydd, [1899] 2 Ch. 149; Ie 
Mackay, Mackay v. Gould, [1906) 1 Ch. 25; J?e Gompertz’s 
kytate, Parker v. Gompertz (1910), 55 Sol. Jo. 76. 

126. -|—[A residuary account] is not a 
document which is intended to have the operation 
of a declaration of trust (LoRpD HALDANF, C.).— 
ATTENBOROUGH v. SOLOMON, [1913] A. C. 76; 82 
L. J. Ch. 178; 107 L. T. 833; 29 T. L. R. 793; 57 
Sol, Jo. 763; affy. S. C. sub nom. SOLOMON v. 
ATYTENBOROUGH, [1912] 1 Ch. 451, C. A. 
an clations ‘—Mentd. Hewson v. Shelley (1913), 82 L. J. Ch. 


e De Leeuw, Jakons v. Central Advance & Dis- 
es re {1922} 2 Ch. 540; Wise v. Whitburn, [1924] 


127. Entries in accounts of executors—Funds 
earmarked for persons  interested.} — Exors., 
although not trustees under the provisions of the 
will by which they are appointed, may become 
express trustees by reason of entries in their 
accounts earmarking certain sums as held for 
or on account of the persons interested.—/le 
GOMPERTZ ESTATE, PARKER v. GOMPERTZ (1910), 
55 Sol. Jo. 76. 

128. .|—The mere fact that an exor., 
who is not also appointed a trustee by the will, 
retains a fund to answer the claim of a particular 
next of kin, is not enough to turn the exor. into 
an express trustee of the fund, but if, in addition, 
he earmarks the fund as the fund of the particular 
next of kin & uses express words which show that 
he intends to hold the fund not for himself but 
for persons entitled to it, he does become an 
express trustee of the fund.—Re GOMPERTZ, 
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©. Memorandum acknowl cus- in. trust for certain named 
tody of Government securtt De 
ceased by memorandum in writing 


te duly acknowledged 
that he held certain 


who were his nephews & nieces or 
grand-nephews & grand-nieces. 
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PARKEN v. GOMPERTZ (1911), 105 L. T. 664; 56 
Sol. Jo. 11. 

129. Private accounts of defaulting trustee— 
Pencil entry.]—In all cases where it is alleged that 
a defaulting trustee has appropriated securities 
to make good his breaches of trust, & a declaration 
of trust is relied on, the ct. must be satisfied that 
a present irrevocable declaration has been made. 

The ct. refused to accept as evidence of such 
a declaration of trust pencil entries in private 
accounts kept by the defaulting trustee never 
communicated to any one, & which in some cases 
appeared to have been altered. 

Semble: the absence of communication in itself 
raises a strong inference against an intention to 
make the appropriation irrevocable.—Re COZENS, 
GREEN v. BRISLEY, [1913] 2 Ch. 478; 82 L. J. Ch. 
421; 109 L. T. 306; 57 Sol. Jo. 687. 


Annotation :—Consd. Radcliffe v. Abbey Road & St. John’s 
Wood Permanent Bldg. Soc. (1918), 87 L. J. Ch. 557, 


Money in hands of banker.|—Sce BANKERS & 
BANKING, Vol. III., pp. 184, 185, Nos. 354-359. 


iii. Alemoranda. 


130. Purchase of land by trustee—Admission 
that purchase made from trust funds.]|—Where 
A. receives a sum of money, which he covenants to 
lay out in land to be settled to certain uses, & 
afterwards purchases an estate which he does not 
settle, but does by writing own that this purchase 
was made with the trust money, this binds the 
estate, & is a declaration of trust.—DEG v. DEG 
(1727),2 P. Wms. 412; 24 H.R. 791, LC. 


Annotations :—Mentd. Baily ». Ploughman (1729), Mos. 95; 
Ifall v. Kendall (1730), Moa, 328. 


131. Promise to declare trust./—A. being in 
possession of the office of clerk of the Crown, etc., 
in the K. B., in which B. has also an estate for 
life, procures B. to surrender, «& solicits a patent 
for himself & C., & takes a note from (©. promising 
to declare a trust for A. The patent afterwards 
is obtained ; A. dies in debt, & without calling for 
a declaration of this trust; this note was held to 
be a sufficient declaration of trust.—BELLAMY v. 
Burrow (1735), Cas. temp. Talb. 97; 25 HK. R. 
684, L. C. 

Annotations :-—Consd. Layng v. Paine (1715), Willes, 571; 
Garforth v. Fearon (1787), 1. Hy. Bl. 327. _ Refd. 
Schellinger v. Blackerby (1749), Belt’s Sup. 164. Mentd. 
Law v. Law (1735), Cas. temp. Talb. 140. 

132. Receipt—‘‘ For the use of’’ cestul que 
trust.|—A receipt in the following form: 
“Received of D., for the use of A., £100, to be 
paid to A. at D.’s death, but interest at £4 per cent. 
to be paid to D.” :—Held: a sufficient declaration 
of trust inter vivos.—MOoRE v. DARTON (1851), 4 
De G. & Sm. 517; 203. J. Ch. 626; 18. T. 0.8. 
24; 64 E.R. 938. 

Annotations :—Consd. Paterson v. Murphy (1853), 11_Hare, 
88. Refd. Tate v. Leithead (1854), Kay, 658; Re Dillon, 
Duffin v. Duffin (1890), 44 Ch. D. 76; Re_ Andrews, 
Andrewr v. Andrews, [1902] 2 Ch. 394; Jte Weston, 
Bartholomew v. Menzies, [1902] 1 Ch. 680; Ae Kirkley, 
Cort v. Watson (1909), 25 T. L. R. 522. 


133. Memorandum with deposit of document— 
Mortgage by deposit of title deeds—Direction to 
mortgagor as to investment of instalments payable 
—-For benefit of named persons.]—A lady, who had 
lent a sum of money on an equitable mtge. by a 
deposit of title deeds, signed a memorandum 
accompanying the deposit, which expressed that 
the mtgor. should pay off the mtge. debt by certain 
quarterly instalments, & after paying a specified 


memo., together with all except one 
of the securities mentioned, which had 
been sold, was deposited in a box with 
deceased’s bank. The interest re- 
ceived on all the securities mentioned 


002 
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amount to the mtgee. should invest the remaining 
instalments in Consols for the benefit of the 
children of A. The mtgee. subsequently signed 
another memorandum, directing the mtgor. to 
continue to pay the instalments of the debt to 
her, & not invest them in Consols as before directed. 

Both of these documents were made in the hand- 

writing of the mtgor., under the directions of the 

mtgee., & the mtgor. thereby had notice of them ; 

& it was held, in a suit for the administration of the 

estate of the mtgee., that, by the effect of the 

first inemorandum & the notice thereof to the 

mtgor., he became a trustce for the children of A. 

of the moneys directed to be invested in Consols ; 

& that the first memorandum constituted a 

voluntary declaration of trust, which the mtgee. 

could not revoke, & to the benefit of which the 
children of A. were entitled as against the next 

of kin of the mtgee.—PATERSON v. Mureny (1853), 

11 Mare, 8&8; 22 1. J. Ch. 882; 21L. T. O.S. 86; 

17 Jur. 208; 68 KE. R. 1198. 

Annotations :-—Refd. Petty ». Petty (1853), 22 L. J. Ch. 
1065 ; Lambe »v, Orton (1860), 8 W. R. 202; Ze Chrimes, 
Locovich v, Chrimes, {1917] 1 Ch. 30. 

134. By defaulting trustee.]— A sole 
trustee, who had appropriated £4,000, part of the 
trust property, deposited in the box in which he 
kept the trust deed & the securities for other 
portions of the trust. funds two policies of assur- 
ance, one on his own life for £2,000, the other on the 
life of his father for £3,000, inclosing them in an 
envelope with a memorandum that, “ in the event 
of his’’ (the trustee’s) ‘ death,” the amount of 
the inclosed policies was to be applied to the repay- 
ment of £4,000 borrowed by him of the cestui que 
trust. Six years afterwards the trustee became 
bkpt. The policy for £2,000 was found by the 
officer of the Ct. of Bkpcy. inclosed with the memo- 
randum in the box, the other policy having been 
paid to the bkpt. upon his father’s death :—Held : 
as between the cestui que trust & the assignees in 
bkpcy., notwithstanding the words, importing 
contingency, the memorandum was a valid declara- 
tion that the policy was in any event subject to 
the trusts of the settlement.—Re BANKIEAD’S 
Trust (1856), 2 K. & J. 560; 4 W. R. 589; 69 
kK. RR. 905. 

135. }~—Bkpt. shortly before his 
bkpcy. deposited certificates of sharcsin a box with 
memoranda to the effect that they were deposited 
as securities for the moneys due to several trust 
estates. The certificates remained in his custody 
& control, & the transaction had not been com- 
municated to the beneficiaries :—Held: the 
transaction constituted a good declaration of trust 
in respect of the shares in favour of the trust 
estates.—NEW, PRANCE & GARRARD’S TRUSTEE v. 
Hunting, [1897] 2 Q. B. 19; 66L. J. Q. B. 554; 
76 L.T. 742; 45 W. R. 677; 18 T.L. RB. 897; 41 
Sol. Jo. 511; 4 Mans, 108, (. A.; affd. sub nom. 
SHARP v. JACKSON, [1899] A. C. 419, H. L. 


Annotations :—Apld. Taylor v. London & County Banking 
Co., London & County Banking Co. v. Nixon, [1901] 2 Ch. 
2313; Re Pidcock, Penny v. Pidcock (1907), 51 Sol. Jo. 
514, Consd. Wigan v. English & Scottish Law Life Assce. 
Assocn., [1909] 1 Ch. 291 ; Re Cozens, Green v. Brisley, 
[1913] 2 Ch. 478. Apld. Radcliffo v. Abbey Road & St. 
John’s Wood Permancnt Bldg. Soc, (1918), 87 L. J. Ch. 











in the memo. had been paid by de- 
ceased until shortly before his death 
to the persons named :—Held: the 
memo. created a valid & enforceable 
trust in favour of the named porsons, & 
the proceeds of the security sold were 
subject to the like trust.—Re Hampton, 


[1922] 8. A. S. R. 286.—AUS, of Teaaee 


p. Slatement recorded in village re- 
cord-of-rights.—K AMAL SINGH v. BATUL 
Fatima (1879), I. L. 2. 2 All. 460.—IND. 

q: ——~—. ]}—BARKAT v. DAULAT (1882), 
I. L. R. 4 All. 187.—IND. 

r. Memorandum that lease on death 
should become property of 
another.]}—KELLY v. WAL&H (1878), 1 
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557. Refd. Re Blackpool Motor Car Co., Hamilton vu: 

Blackpool Motor Car Co., {190111 Ch. 77; Re Lake, Hz p. 

Dyer, [1901] 1 K. B. 710. Mentd. Hermoux v. Harbord 

(1898), 14 T. L. R. 243; Re Blackburn, Buckley’s Case, 

{1899} 2 Ch. 725; Re Vautin, Hr p. Saffery, [1900] 2 Q. B. 

$25; Re Cohen, Ex p. Trustec, [1924] 2 Ch. 515; Re 

Hoyle, Kz p. Trustee, (1924) B. & C. R. 22; Ie Drage, 

Palmer & Roberts v. Knight (1926), 134 L. T. 765. 

136. By defaulting solicitor.|—Solr. to 
a trust misappropriated the trust funds & subse- 
quently in part discharge of his liability signed a 
declaration of trust appropriating to the trust 
property of his own which was in mtge. to deft. 
society. Solr. died insolvent & the trustees now 
claimed to redeem the mtge. :—Held: they were 
entitled to do so, the declaration not being revocable 
& not being void under either 13 Eliz. c. 5, or Deeds 
of Arrangement Act, 1914 (c. 47), s. 1.—RADCLIFFE 
v. ABBEY IRoap & St. JoHN’s WooD PERMANENT 
BuILDING Society (1918), 87 Il. J. Ch. 557; 119 
L. T. 512; 62 Sol. Jo. 667; [1919] B. & C. R. 84. 

137. .|—M. was adopted by C., her deceased 
mother’s first cousin, & lived with her twelve years. 
C. then wrote to T. informing him of her intention 
to invest £1,800 on mtge. in his name, saying, “ It 
is after six months of my decease dear M.’s pro- 
perty.’’ The next day she instructed her solrs., by 
letter, to prepare the mtge., inclosing a cheque for 
the amount, on the counterfoil of which she wrote, 
‘In trust for M.”’ Twelve days after she had an 
interview with T., of which she entered this 
memorandum in her diary: ‘“ T. came, & agreed 
to take charge of £1,800 for dear M.” :—Held: 
the above several documents in the handwriting 
of C., combined with the relationship & adoption 
of M., constituted a complete & final declaration 
of trust in favour of M., which could not admit of 
any parol variation by T.’s present recollections 
of what passed at the interview.—Re CANE’s 
TRUSTs (1867), 36 L. J. Ch. 7443; 170. T. 112. 

138. Memorandum given to beneficiary.|—-A 
memorandum of a voluntary gift in this form, “‘I 
hereby give & make over to M. an India bond, 
value £1,000,” was signed byS., & given by him to 
M., without handing over the bond. S. died, & 
the residuary legatees under his will claimed the 
bond :—Held: the memorandum was a good 
declaration of trust in favour of M., & he was 
entitled to the bond.—MorGAN v. MALLESON 
(1870), L. R. 10 Bq. 4753; 39 L. J. Ch. 6805 23 
L. T. 336; 35 J. P. 37; 18 W. R. 1125. 
Annotations :—Dbtd. Warriner v. Rogers (1873), L. R. 16 Raq. 

340. N.F. Richards v. Delbridge (1874), Ll. 1k. 18 Eq. 11. 

Folld. Baddeley v. Buddeley (1878), 9 Ch. D. 113. efd. 

fie King, Sewell v. King (1879), 14 Ch. D. 179; Be Breton’s 

Estate, Broton v. Woollven (1881), 17 Ch. D. 416; I. R. 

Comrs. v. Allan (1925), 9 Tax Cas. 234. 

-.]—See, also, Nos. 104, 107, 123, ante. 

139. Memorandum authorising claim by bene- 
ficiary—After death of person making—Memo- 
randum retained until death.|—-Testator, after 
making certain dispositions of his property by his 
will, executed the following memorandum: ‘I 
authorise my brother R. to claim as his after my 
death the sum of £150 out of the money now lying 
in the bank at Carlisle, for the service rendered 
me during my lifctime.” ‘Testator retained 
possession of the document until his death :— 
Held: inthe administration of his estate, the docu- 
ment was a valid declaration of trust ARMSTRONG 
v. TIMPERON (1871), 24 L. T. 275; 19 W. RB. 558. 








L. R. Ir. 275.—IR. 


t. Receipt.) — BROGAN v. PURLIC 
poe (1915), 34 N. Z L. R. 648.— 


a. Memorandum revoking all former 
settlementa.|-—BAIRD v. JAAP (1856), 18 
Dunl. (Ct. of Sese), 1246; 28 Sc. Jur. 
628.—SCOT. 


Part I.—Trusts. 


140. Indorsement on envelope containing bonds.]| 
—Deft., an illiterate woman, having wrongfully 
possessed herself of certain bonds belonging to the 
estate of testator, whose exor. pltf. was, was 
ordered to repay the proceeds of the sale of the 
bonds, although there was much doubt as to the 
equitable jurisdiction of the ct. in such a case. 

It was alleged by the deft. that testator, by 
whom she had several illegitimate children, had 
shown her an envelope containing the bonds & 
bearing an indorsement to the effect that they were 
to be delivered to her as the property of her & her 
children. The envelope was lost, & testator had 
always retained possession of the bonds :—Held : 
there was some foundation of truth in the story of 
deft., though uncorroborated, & such an indorse- 
ment would have created a trust for her & her 
children, which, though a slight equity, might give 
sea jurisdiction.—INGLIs v. Pasco (1873), 27 
L. T. 818. 


(d) Moncy of Trustee added lo Trust Fund. 

141. Moneys invested impressed with trust—Ad- 
mission that aggregate fund held in trust—Parent 
trustee for children.|—Testatrix gave her personal 
estate to B. for the benefit of K.’s daughters. B. 
invested the produce, together with £1,000 of his 
own moneys, in the funds in his own name, & 
aiterwards treated & admitted the aggregate 
fund as held in trust for his daughters. On the 
death of B. the fund was found mixed with like 
funds of his own:—I/eld: under the circum- 
stances, there was sufficient to constitute a trust of 
the £1,000 in favour of the daughters.—THORPE 
v. OWN (1842), 5 Beav. 224; 11 L. J. Ch. 129; 
49 I} R. 663. 

142. —-— Intention of testator to give further 
sum—Intention effectuated by  trustee.|—'l'es- 
tatrix gave to A. & B., in trust for the benefit 
of C., her sister, asum of £2,000 3 per cent. Consols. 
She afterwards expressed to B., whom she also 
appointed her extrix., an intention that C. should 
have a further sum of £2,000 Consols. but she did 
not alter her will. A. died in her lifetime: after 
her death B., the surviving trustee & extrix., sold 
£2,000 consols, & invested the produce in her name 
in the 3 per cent. Reduced, & shortly afterwards 
she invested a further sum of £2,000 3 per cent. 
Reduced in her name: she was proved to have 
declared frequently her intention of carrying out 
testatrix’s intention :—Held: the second sum of 
stock was duly impressed with a trust in favour of 
C.—Gray v. GRAY (1852), 2 Sim. N. S. 273; 21 
L. J. Ch. 745; 20L. T. 0.8. 23; 61 E.R. 345. 


(e) Other Cases. 
_ 143. Power of attorney.]—The other question 
Involves ... whether the power of attorney 
amounts here to a declaration of trust ? It is clear, 
that this Ct. will not assist a voluntcer: yet, if 
the Act is completed, though voluntary, the ct. 
will act upon it (LoRD ELpon, C.).—Ey p. PYE, 
roa. Dugost (1811), 18 Ves. 140; 34 E. R. 271, 


Annotations :—Distd. Cotteon v. Missing (1815), 1 Madd. 176 : 
Meek v. Kettlowell (1842), 1 Hare, 464. Apld. M‘Fadden 
v. Jenkyna (1842), 1 Hare, 458; Kekoewich v. Manning 
(1851), I De G. M. & G. 176; Weale v. Ollivo (1853), 17 
pcoy- 252. Consd. Aircy v. Hall (1856), 3 Sm. & G. 315. 


PART I. SECT. 3, SUB-SECT, 2.— 


c. Consent to accept cqual share of 
property with next-of-kin.|—MILLER v. 


declaration of trust within the meaning 

A ( (@) O 87, Cc. 136, 5. 5.—Mc- 

- (8) KIRBON v. FEEGAN (1893), 21 A. I. 87. 
—OCAN. 
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Richardson (1867), L. R. 3 Eq. 686; Warriner v. Rogera 
1873), L. Rh. 16 ae 340. efd. Hooper v. Goodwin 
1818), 1 Swan. 485 ; Edwards v. Jones (1838), 1 My. & Cr, 
226; Hughes vw. Stubbs (1842), 1 Hare, 476; Griffith v. 
Ricketts, Griffith v. Lunell (1849), 7 Ilare, ‘299; Price 

v. Price (1851), 14 Beav. 598; Dipple v. Corles (1853), 
11 Hare, 183; Donaldson v. Donaldson eat Kay, 711; 
Tierney v. Wood (1854), 19 Boav. 330 ; Parnell v. Hingston 
eae): 3 Sm. & G. 337; Forbes v. Forbes (1857), 3 Jur. 

. 8. 1206; Peckham v. Taylor (1862), 31 Beav. 250; 

Forrest v. Forrest (1865), 34 L. J. Ch. 428; Grant v. Grant 
e 865), 34 Beav. 623 ; Penfold v. Mould (1867), L. R. 4 Eq. 
562; Carter v. Hungerford (1916), 115 L. T. 857. 
Mentd. Wetherby v. Dixon (1815), Coop. G. 279; Colvin 
v. Fraser (1829), 2 Hag. Kee. 266; Platt v. Platt (1830), 
3 Sim. 503; Wharton v. Durham (1834), 3 My. & K. 472; 
Powys v. Mansfield (1837), 3 My. & Cr. 359; Pym v. 
Lockyer (1841), 5 My. & Cr. 29; Walker v. Jeffreys (1842), 
1 Hare, 341; Suisse v. Lowther (1843), 2 Hare, 424; Kirk 

v. Eddowes (1844), 3 Hare, 508; Thomas v. Thomas (1859), 8 
W. R. 71; Tucker v. Burrow (1865), 2 Hem. & M. 515; 
Chichester v. Coventry (1867), L. R. 2H. L. 71; Bennet v. 
Bennct (1879), 10 Ch. D. 474 : Harding v. Harding (1888), 


17 Q. B. D. 442; Montagu v. Sandwich (1886), 32 Ch. D. 
525: Ke Wamict, Stephen v. Cunningham (1888), 38 


Ch, D. 183; Ze Lacon, Lacon v. Lacon, [1891] 2 Ch. 482; 
Je Asbton, Ingram v. peplens [1897] 2 Ch. 5743 Te 
Jaques, Hodgson v. Braisloy, [1903] 1 Ch. 267; Le 
Roby, Howlett v. Newington, (1908) 1 Ch. 71; Re Dawson, 
Swainson v. Dawson, [1919] 1 Ch. 102. 


144. Direction to cut trees—In aid of testator’s 
real & personal estate.}|—Direction to trustecs to 
cut trees in aid of testator’s real & personal estate 
held not a trust, but a mere power, upon the whole 
of the will.—GoweEnr v. Eyr# (1815), Coop. G. 156 ; 
35 i. BR. 514. 

145. Instructions for settlement—-After expres- 
sion of intention to settle—In conversation with 
executor — Instructions given by executor.] —A 
mother, entitled to a considerable property under 
the will of a relation, in a conversation with the 
exor. of that relation, expressed an intention to 
make a settlement of part of that property, which 
was standing in his name, upon her daughter, & 
requested the exor. to instruct her solr, to prepare 
such a settlement; on the prepared settlement 
being brought to her for execution, she had changed 
her mind, & refused to sign it:—Held: her 
intention, expressed in the conversation with the 
exor. of her relation, did not amount to a declara- 
tion of trust, although the property was personal 
estate. —BAYLEY v. BouLcorr (1828), 4 Russ. 345 
38 BK. 1. 835. 


Annotations :—Apld. M‘Fadden v. Jenkyns (1812), 1 Hare, 
458. Consd. Drosier v. Brereton (1851), 15 Beav. 221. 
Refd. Kekewich v. Manning (1851), 1 De G. M. & G. 176. 


146. Death before seeing settlement—& 
before stock transferred to trustees.|—A person 
who was entitled to certain stock standing in the 
names of two trustees gave instructions to his at- 
torney to prepare a settlement of it for the benefit 
of A., B. & C., & to procure from the trustees a 
transfer for the purposes of settlement. The 
settlement was prepared, & a power of attorney 
for the transfer of the stock executed by both the 
trustees, but the intended settlor died without 
having seen the settlement, & before the stock was 
actually transferred :—Held: no trust of the stock 
was constituted for A., B. & C.—CONINGIHAM v. 
PLUNKETT (1843), 2 Y. & C. Ch. Cas. 245 ; 63 E.R. 
108. 

147. Signature of proposed heads of settle- 
ment.J|—A. & C. were married at Malta. Shortly 
after their marriage a paper was sent out from 
England by the advisers of C., the wife, headed as 
‘proposals for a settlement upon the intended 
marriage of A. & C.,’’ & containing certain terms 
upon which (.’s fortune was to be settled ; amongst 


—_ —— ee ee nee 


een (1871), 51. R. Eq. 324.— 











d. Agreement to permit person to pur- 
chase property without interference. }— 
Pitf. pure ased a farm, having agreed 
with deft. that, if pltf. were permitted 
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others, that if no child of the marriage, the property 

to be disposed of by ©. by will; if no disposition 
ee her will, to go to her next of kin. This paper 
was signed "by A. & C., but nothing further done 
by way of settlement, Soon after the marriage C. 
died intestate, without having had a child :—J/eld : 
A., who had taken out administration to C., & 
possessed himself of her property, in which was 
included a reversionary interest, was entitled to it 
for his own benefit, no declaration of trust in favour 
of the next of kin having been created by this 
agreement to execute a future instrument.— 
POWNALL v. ANDERSON (1856), 2 Jur. N. 8. 857; 
4 W. RR. 407. 


148. Direction by cestui que trust to trustee—To 
pay dividends—-For maintenance of infant—lInfant 
stranger to cestui que trust.|—A. the cestui que 
trust of money in the hands of a trustee, by deed, 
without consideration, directed part of the divi- 
dends to be paid by hm for the maintenance of an 
infant, a stranger to A. & covenanted to indemnify 
him, & agreed to allow the same out of the divi- 
dends of the trust fund. The trustee accepted the 
new trust, & acted upon the deed :—Held: there 
was a valid executed trust created, which A. could 
not revoke. CROFT v. CHRISTY (1840), 3 Beav. 
238; 4 Jur. 599; 49 FB. RR. 93. 
anne :—Refd. Re Chrimes, Locovich v. Chrimwes, [1917] 





149. Instructions to donee of cheque—To apply 
part in increase of legacy—Legacy given to another 
—No alteration in will.]|—Testatrix drew a cheque 
on her bankers for £150 in favour of A., & she 
verbally directed A. to apply that sum or s0 much 
of it as might be necessary to make up to alegatee 
the difference in value between a legacy of £100, 
which testatrix, by her will, had given to the 
legatee, & the price of a £100 share in a certain 
railway ; testatrix informing A. that she intended 
to give the share instead of the legacy, but she did 
not think it necessary to alter her will. The 
bankers gave credit to A. for the £150. Testatrix 
afterwards died. In a suit for the administration 
of her estate :—Held: no trust in respect of the 
£150 was created for the benefit of the legatee.— 
HvuGuHEs v. Stusrs (1842), 1 Tare, 476; 6 Jur. 
831; 66 HE. KR. 1119. 

Annotations >—Distd. Paterson v. Murphy Nara 11 oe 
. Vandenberg v. Palmer (1858), . 204, 

Refd. Malcolm v. Scott (1843), 3 Hare, 39. 

150. To invest for benefit of wife & chil- 
dren.|—-RoBERTS 7. ROBERTS, No. 167, post. 


151. Direction to invest in joint names—With 
express declaration of trust—Notice of bank’s re- 
fusal of trust.|— A. directed his agents to invest 
part of his balance in their hands, in the purchase 
of £4,000 stock, in the names of himself & his wife, 
in trust for his infant son. The agents made the 
purchase in the joint names ; but without any trust 
expressed, because, as they afterwards informed 
A., the bank objected to trust accounts appearing 
on their books. A. allowed the stock to remain 
without any trust being declared, & received the 
dividends of it down to his decease :—Held 
neither his son nor his wife, who survived him, were 
entitled to the stock, but it formed part of his 
assets.—SMITH v. WARDE, DUCKETT v. WARDE 
(1845), 15 Sim. 56; 15 L. J. Ch. 105; 61. T. 0.8. 
234; 9 Jur. 981; 60 EK. R. 537. 


Annotations: -—Distd. Bentlev v. Mackay (1851), a Cri 32. 
Consd. Vandonberg v. Palmor (1858), 4 K. & 








to purchase alone, he would cede Led 
thereof to deft. In an action by pltf. 
for au injunction restraining deft. foie 





going on a portion of the lands :— 
Held: pltf. had lulled deft. into silence, 
& must be deemed a trustee for deft. 


TRUSTS AND TRUSTEES. 


152. Deposit of money in bank—Accompanied 
by declaration.|—PETTY v. PETTY, No. 55, ante. 
uarantee of interest on bonds |— 
D., the agent of a foreign railway co., deposited 
with pitis., who were bankers in Bngland, certain 
bonds of the co., & asum of £5,000, to guarantee the 
payment of the interest on the same bonds, which 
was payable at the plitfs.’ bank ; & in case of non- 
et baa of the interest, the £5, 000 was to be for- 

ited, & divided among the bondholders. The 
interest was not duly paid :—Held: pltfs. were 
trustees of the money for an unasccrtained class 
of individuals, & they could not be called upon to 
ascertain, at their own risk & expense, who was 
included in that class; & therefore deft., who 
claimed to be an unsatisfied bondholder, & had in 
that character commenced his action against pltfs. 
for part of the £5,000, was restrained by injunction. 

—Semble: the trust was so clear in its creation that 

the £5,000 might in that respect have been brought 

into ct. under Trustee Relief Act, 1847 (c. 96).— 

HANKEY v. MoRuUEY (1858), 4 Jur. N.S. 234. 

154. Purchase of stock in name of another— 
Accompanied by declaration to beneficiary.|—A 
married woman, out of the savings of her separate 
estate, purchased stock in the name of a nicce, 
& told the niece by letter that it was her intention 
that the stock should be for the niece herself, but 
took from the niece a power of attorney to receive 
the dividends & sell the stock :—Held: on the 
death of the aunt, the niece was entitled to the 
stock.—BrrecueR v. Mason (1865), 2 Drew. & 
Sm. 431; 6 New Rep. 370; 13 J. T. 54; 18 
W.R. 1054; 62 H.R. 684, LC. 

155. Acknowledgment by owner of estate —- 
Charged with annuity for lunatic-—That arrears of 
annuity held for lunatic.|—-Wheie the owner ol 
an estate charged with an annuity in favour of 
the lunatic had acknowledged that she had in 
hand certain arrears of the annuity, which she was 
ready to pay to any person on his behalf who could 
give a good receipt for it:—Held: this was a 
declaration of trust which entited the curator to 
sue in equity for those arrears.—ScotTT v. BENTLEY 
(1855), 1 K. & J. 281; 3 Eq. Rep. 428; 241. J. 
Ch. 244; 25 L. T. O. S. 114; 1 Jur. N.S. 394; 
3 W. BR. 280; 69 K. R. 464. 

Annotations : — Menta, Ripokle v. Darling ety) 19 W. 
796; Re Garnier (1872), L. R. 13 Eq ee Rarlow's 
Will (1887), 36 Ch. 1D. 287; Ite town i905) 2 2 Ch. 666, 
Didisheim v. London & Westminster Bank, [1900] 2. Ch. 
15; Thierv v. Chalmers, Guthrie, [1900] 1 1 Ch. 80; New 
York Security & Trust Co, v. Keyser, [1901] 1 ‘Ch. 666. 
156. Payment of instalment of annuity—By con- 

signee.|—Where a consignee undertakes with his 

consignor to make certain payments mentioned, 
to creditors of the consignor out of the produce of 
property consigned to him from abroad, & in 
pursuance pays an annuity to one of the cr editors 
named, a trust is created by such payment in 
favour of the annuitant, & the consignee cannot 
afterwards discontinue such payment, so long as 
he has any proceeds of consignments in his hands. 

An annuity, though from its nature payable 7. 
instalments is, nevertheless, an entire sum; 

& payment of one instalment under the above 

circumstances creates a trust which a ct. of equity 

will enforce in favour of a stranger.—KIRWAN v. 

DANIEL (1847), 5 Hare, 4938; 16 L. J. Ch. 191; 

8 L. T. O. S. 554; 11 Jur. 235; 67 Ei. R. 1006 ; 

pial ie proceedings (1849), 7 Hare, 347. 


notations :—Apld. Herlend v. ie et): 15Q.B 
Ame Sigrers v. Evans (1855), 5 K. & B. 367. 
Cochrane v. Willis (1864), 9 L. T. 792. 
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“a to the portion formerly occupied 
deft.—DEVINE v. FIELDS (1920), 
Py I. L. T. 101.—IR. 


Part I.—Trusts. 


157. Payment of interest by executor—On 
greater sum than sum bequeathed—-Belief in testa- 
tor’s intention to give larger sum.]— Testator 
bequeathed £2,000 on certain trusts, & he 
empowered his exor., who was also his residuary 
legatee, to retain the amount in his hands unin- 
vested, he paying interest thereon. After testa- 
tor’s death, the exor., being satisfied that testator 
intended to bequeath £3,000, & not £2,000, promised 
io make it up £3,000 ; he made no investment, but 
continued to pay interest on the £3,000 to his death : 
—Held: there was a complete voluntary trust as 
to the additional £1,000, which this ct. would 
enforce.—GEE v. LIDDELL (No. 1) (1866), 35 
Beav. 621; 55 KE. R. 1038. 

158. Provision in partnership deed—For securing 
annuity to third party.|—-Testator by his will gave 
his property In a certain newspaper in trust, out 
of the residue of the profits thereof to pay an 
annuity to bis daughter for life. By a deed, 
to which the daughter was not a party, made 
upon the introduction of a new partner, it was 
agreed that a certain proportion of the profits 
should be annually set apart with a view to form- 
ing a capital fund of £1,000 for the purpose of 
answering the said annuity, whereby the partner- 
ship property would be cleared of the same ; 
& certain sums were so set apart accordingly :— 
ITeld: the relationship of trustee & cestui que 
trust was created by the above deed, & the daughter 
was cntitled to the £1,000.—BuRTON v. JACKSON 
(1856), 26 L. T. O. S. 8213; 2 Jur. N.S. 224; 4 
W. R. 271. 

159. Approval of draft trust instrument.| — 
Upon evidence that a married woman desiring to 
execute a voluntary settlement transferred stock 
to which she was entitled for her separate use into 
the names of trustees, & approved of a draft 
declaration of trust :—Held: there was a locus 
poenitentiae & the trusts did not attach, unless the 
draft had been finally authorised before the 
transfer to the trustees.—Re SyKEs’ TRUSTS 
ea 2 John & W. 415; 6 L. T. 350; 70 EB. RR. 


<lunotations :—Refd. Ite Ellis’ Trusts (1874), L. MR. 17 
Kq. 409; Roberts v. Watkins & Howells (1877), 46 L. J. 
Q. B. 552; Re Croughton’s Trusts (1878), 8 Ch. D. 460; 
Pike v, Fitzgibbon, Martin v. Fitzgibbon (1881), 17 Ch. D. 
454 ; Re Bown, O’Halloran v, King Sadar? 27 Ch. D. 411. 
aRTREEe Quartz Hill, ete. Co., Hx p. Young (1882), 21 
160. Direction by holder of promissory note— 

Interest & principal payable to named persons— 

Possession retained by holder.|—Testatrix, who 

had lent £300 to S. on his promissory note, payable 

on demand, directed him, after her death to pay 
the interest to her sister for her life, & afterwards 
to divide the principalamong her sister’s children, 
which 8. agreed to do. Testatrix died without 
having demanded payment of the note, which was 
found uncancelled among her papers at her 
death :—Held; as testatrix had not parted with 
her legal title to the money, the direction did not 

create a trust.—Re CAPLEN’S ESTATE, BULBECK v. 

SILVESTER (1876), 45 L. J. Ch. 280. 

161. Declaration by testator—vVarlation of pro- 
perty bequeathed.|—-T'estator having varied or re- 
Invested the proceeds of certain investments which 
had been specifically bequeathed by his will to his 
wife, made frequent declarations in his lifetime 
that the substituted property was or would be 
his wife’s property after his death :—-Held: this 
a not amount to a declaration of trust.—Re 
oe STALLON v. STALLON (1907), 51 Sol. Jo. 


162. ———.]—Settlor entered into a voluntary 
covenant in an indenture under seal to settle upon 
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certain trusts any freehold properties, with one 

exception, that he should Ate w arde acquire in 

Kent, & that until such assurance should have been 

actually made he, his heirs, exors., & adminis- 

trators ‘‘ shall & will stand seised of all & any such 
after-acquired hereditaments upon such trusts & 
with & subject to such powers & provisions as last 
aforesaid.’’ Settlor afterwards acquired four 
freeholds in Kent that came within the covenant. 
Settlor by his will, which was executed after the 
two first frecholds had been acquired by him, con- 
firmed the settlement, & declared that the bencfits 
under the will were to be in addition to those under 
the settlement. After acquiring the last two free- 
holds testator executed two codicils, in each of 
which he confirmed his will -—Held : by confirming 
the settlement in his will & directing that the 
benefits under the settlement & will should be 
cumulative, testator had declared in his lifetime 
that the trustees of the settlement were entitled 
to the first two freeholds, & that he, testator, held 
them on the trusts of the settlement & by confirm- 
ing his will in the two codicils he republished his 
will at the dates of the codicils, & so made the 
same declaration with regard to the two freeholds 
last acquired, & that therefore the exors. of the will 
were entitled to assure to the present trustees of 
the settlement the freeholds aforesaid.—-Re Norri- 

CLIFFE, ARNUOLZ v. lIlupsoON, [1925] Ch. 651 ; 

95 L. J. Ch. 41; 133 L. T. 466. 

163. Letter inviting subscriptions— For gift to 
retiring employee.|—The Council of the Royal 
Botanic Society, upon the retirement of pltf., who 
was an old servant of the socicty, sent a circular 
to the members stating that, as the socicty was 
unable to provide a pension, it was thought that 
a purse of money would be the most acceptable 
gift, & Fellows & members of the society were 
invited to send donations to the secretary. A large 
sum of money was subscribed, & in view of that 
fact the council sent a circular to each of the 
subscribers suggesting that an annuity should be 
purchased for pltf. & his wife, & stating that unless 
they heard from the subscribers to the contrary 
they would assume that he approved of the pro- 
posal. A large majority of the subscribers did 
not reply, & the subscriptions of the dissenting 
subscribers were paid to pltf. Pltf. brought an 
action for an injunction to restrain the socicty 
from dealing or parting wth the money except to 
pltf., or as he might direct :—Held: under the 
first circular there was a trust of the fund sub- 
scribed for the benefit of pltf., & he was entitled 
to have it paid over to him.—VPARKES v. ROYAL 
Botanic Society or LONDON (1908), 24 T. L. R. 
508. 

164. Recital in deed--That person seised as 
trustee.]|—An abstract of title delivered to a pur- 
chaser under a contract for sale of freeholds dis- 
closed a recital in a partition deed that F.. one of 
the parties thereto, was then seised of the free- 
holds in question & other hereditaments ‘as 
trustee partly for himsclf & partly for L., the other 
party to the deed, as he F. did thereby admit ”’ :— 
Held: the recital being clear & unambiguous in 
its terms & in itself a sufficient declaration of trust, 
the purchaser was not entitled to inquire how the 
trust was created.—-Re CuaArFeER & RANDALL’S 
ConTRACT, [1916] 2 Ch. 8; 851. J. Ch. 4385; 114 
L. T. 1076; 60 Sol. Jo. 444: C. A. 

Annotations :—Refd. Ie Soden & Alexander's Contract, 
[1918]2Ch. 258. Mentd. Zt?c Balen & Shopherd’s Contract, 
{1924} 2 Ch. 365. 

165. Endowment policy in name of insured—For 
benefit of daughter.|—-An endowment policy taken 
out by a person in his own name for the benefit 
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of his daughter, to mature on her attaining a speci- 
fled age, creates no legal estate in the daughter, & 
she cannot sue on the contract, nor does the assured 
thereby constitute himself a trustee for his daughter 
of the policy & of the moncys payable thereunder. 
If, therefore, the assured dics before the policy 
matures, the policy moncy belongs, not to the 
daughter, but to the estate of the assured, & must 
be paid to his exors.—Re ENGELBACH’S ESTATE, 
TIBBETTS v. ENUELBACH, [1924] 2 Ch. 3483; 93 
lL. J. Ch. 616; 130 L. T. 4013; 68 Sol. Jo. 208. 

sean :~ Refd. Royal kxchange Assce. v. Hope, [1928] 


Money on current account at bank.] — Sec 
BANKERS, Vol. III., pp. 184, 185, Nos. 354-359. 

Trust declared after bankruptcy.|—-Sec BAnk- 
kupTcy, Vol. V., p. 698, No. 6137. 

Promissory note with trust.]|— See BILLS or 
aoe Vol. VI., pp. 10, 204, Nos. 16, 1254, 

205. 

Bill of sale.]|—Sce BILts or SALE, Vol. VII, pp. 
80, 81, Nos. 455-457. 

Declaration of charitable trust.}—See CHARITIES, 
Vol. VITI., pp. 288, 289, Nos. 644-658. 

Trust for conversion.| —See Mauiry, Vol. XX., 
pp. 340-353, Nos. 819-924. 

Imperfect gift..—Sce Girrs, Vol. 
531, 532, 5386-538, Nos. 216, 251-268. 

Invalid exercise of power of appointment— 
Accompanied by declaration of intention.!— Sve 
Powers, Vol. XX XVIT., p. 438, No. 397. 

Express trust for purposes of Real Property 
Limitation Act, 1833 (c. 27), s. 25.]—See Limira- 
TION OF ACTIONS, Vol. XXXII., pp. 467-469, 
Nos. 1316-1329. 

Option to enter partnership.|—See PARTNER- 
SHIP, Vol. XXXVI., p. 428, Nos. 957, 058. 

Trust created by Royal Warrant.|—-Sce Royal 
Forces, Vol. XX XIX., p. 345, Nos. 303, 304. 





XXV., pp. 


B. Evidence of Declaration. 


166. Must be clear & distinct.|—-BENTLEY v. 
MACKAY, No. 112, ante. 

187. -|—(1) Where a person sects up & case 
of declaration of trust, the onws probundi is upon 
him, & the evidence must be clear & distinct ; 
the ct. must determine according to the evidence 
on both sides, having special regard to the con- 
sideration on whom the burden of proof lics. 

(2) A lady, having some money belonging to 
her in the hands of her son, drew a cheque upon 
him in favour of his wife. A few days afterwards 
she told him to take the cheque, & to invest the 
money for the bencfit of his wife & children. He 
took it accordingly, & after his mother’s death he 
invested the moncy in the names of himself & 
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166%. Afust be clear & distinct.)-— 


Hin. v. BiBie (1906), 7 Terr. L. RR. son, t 


166 v. ——-—.])—Where there is no 
clear ee of a trust between father & 
16 law will never imply a trust.— 
REDINGTON (1794), 3 
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his wife :—Held: a valid trust of the £500 was 
constituted by the mother in favour of the son’s 
wife & children.—ROBERTS v. ROBERTS (1866), 
ae 260; 12 Jur. N. 8. 971; 15 W. BR. 117, 

168. Acts & writings of donor.]—BENTLEY v. 
Mackay, No. 112, ante. 

169. Necessity for corroboration—Evidence of 
plaintiff.|—The ct. will not establish a trust in favour 
of pltf. where his own evidence in support of it is 
uncorroborated, or where a considerable length of 
time has clapsed betwcen the creation of the 
trust & the assertion of the claim to establish it.— 
sO v. FOXWELL (1864), 11 L. T. 441; 18 W. R. 

170. Burden of proof—On party seeking to 
establish.|—-ROBERTsS v. RoBERTs, No. 167, ante. 
usband & wife.|—See HUSBAND & WIFE, 
Vol. XXVILI., p. YO, Nos. 699, 700. 





SuB-siecr. 38.—DECLARATORY WORDS, DRrE- 
CATORY WORDS, ETC. 
A. Words “ Trust” or “ Confidence.” 
(a) In General. 


171. Not necessary.|—KING v. 
93, ante. 

172, —-—.|—-An instrument may be effectual 
as a declaration of trust or tantamount to a 
declaration of trust, although it contains not the 
word ‘‘ confidence,” the word ‘‘ trust,” or the word 
‘trustee.”—KEKEWICH v. MANNING (1851), 1 
De G. M. & G. 1763; 21 J. J. Ch. 677; 18 L. T. 
O.S. 263; 16 Jur. 625; 42 E.R. 519, L. JJ. 


Annotations :—Refd. VPage v. Cox (1852), 10 Haro, 163 ; 
Richards v. Delbridge (1871), L. 18. 18 Kq. 113; Baddeley 
v. Baddeley (1878), 48 lL. J. Ch. 36; &e Vlavell, Murray v. 
Flavell (1883), 25 Ch. 1). 89. Mentd. Bridge v. Bridge 
Sina 16 Beayv. 315; Paterson v. Murphy (1853), 11 Hare, 
88; Beech v. Keep (1854), 18 Beav. 285; Donaldson v. 
Donaldson (1854), Kay, 711; Vwoyle v. Hughes (1854), 
25m. & G.18; Cramer v. Moore (1855), 3 Sm. & G. 141 ; 
Scales v. Maude (1855), 6 De G. M. & G. 43; Crofts v. 
Middleton (1856), 8 De G. M. & G. 192; Pownall v. 
Anderson (1856), 2 Jur. N. S. 857; Bartlett v. Bartlett 
(1857), 3 Sm. & G. 533; Wilkinson v. Wilkinson (1857), 
4 Jur. N.S. 47; Consolidated Investinent Insce. v. Riley 
(1859), 29 L. J. Ch. 123; Dickenson v. Wright (1860), 
6 H. & N. 401; Clarke v. Wright (1861), 6 If. & N. 849; 
Dilrow v. Bone (1862), 31 L. J. Ch. 417; Milroy v. Lord 
(1862), 4 De G. F. & J. 2643; Gilbert v. Overton (1864), 
10 lL. T. 900; Penfold v. Mould (1867), L. R. 4 Eq. 562 ; 
Richardson v. Richardson (1867), L. R. 3 at 686; Glogs 
v. Rees (1871), 7 Ch. App. 71; Warriner v. logers (1873), 
L. R. 16 Ey. 340; Price v. Jenkins (1876), 4 Ch. D, 483 3 
Rte King, Sewell v. King (1879), 14 Ch. D. 179; Paul wv. 
Pau) (1880), 15 Ch. 1). 580; Lee Walhampton Hstate(1884), 
26 Ch. 1). 391; Re Iuucan, Hardinge v. Cobden (1890), 
45 Ch. J). 470; Johnstone v. Mappin (1891), 60 L. J. Ch. 
241; Ite Patrick, Bills v. Tatham, [189111 Ch. 82; He 
Ellenborough, Towry Law wv. Burne, [1903] 1 Ch. 697; 
dee Spark’s Trusts, Spark v. Massey, [1904] 1 Ch. 451; 
Vavasgeur v. Vavasseur (1909), 25 T. L. R. 250, 


173. .]}—DI1PPLE v. CORLES, No. 95, ante. 


DENISON, No. 





show an intention that the money 
should be held by deft. in trust for 
herself & pltf.—CoLLETT v. NAIRN 
(1899), ) Q. ° J. 164.—AUS. 


168 i. Acis & writings of donor.|— 


386; 4 W. L. R. 276.—CAN, REDINGTON _¥. ) 

166 ii. ——.]--SNowpauy, v. Suuu- Rdg. Parl. Rep. 106,—IR. 
VAN (1921), 48 N. B. Ri. 253.—-CAN., 

186 iii. ———.]—Bcefore a declaration 


of trust of land will be held to have 
been made it must be found that there 
was an intention to do so, & that such 
intention was manifested in writing, 
not necessarily technical in expression, 
but such as clearly indicates the object 
& intention of the = trust.—Mve- 
PHERSON v. L’HiRONDELLE & SOLDIER 
SETTLEMENT BOARD (Alta.), [1927] 2 
}). L. R. 1078; (1927) S. Cc. BR. 429.— 
CAN. 

166 iv. ——-.J—Hirpar » JAN Ma- 
NWOMED KHALAKDINA (1881), I. L. It. 
7 Bom. 229.—IND. 


MERBAL Vv. PEROZEBAI (1881), I. L. R. 


170i. Burden of proof—On narty 
secking to establish. |— GORDON v. HAND- 
FORD (1906), 16 Man. I. R. 292 —-CAN. 


e. Hvidence of subsequent declara- 
tions.}—Pltf. & deft. were sisters. 
Their father shortly before his death, 
transferred certain money in_ the 
Govt. Savings Bank & certain bank 
deposit receipts into the name of deft. 
under circumstances prima facie 
importing an advancement :—Held ; 
evidence of a subsequent declaration, 
by the father was not admissible to 


f. Declaration of trust not registered. | 
—An assignment registered,. with a 
separate eclaration of trust not 
registored :—Held: invalid.—FRASEN 
& CAMERON v. GLADSTONE & MORRISON 
(1861), 11 C. P. 125.--CAN. 

g. Evidence of approbation of mar- 
riage .J—FOSTER v. PATTERSON (1868), 
15 Gr. 426.—CAN. 

h. Receipt acknowledging moncys “ in 
trust for investment.’’} —P. deposited 
with pltfs. $3,000 in the names of 
threo of her relatives, defta. $1,000 for 
each, & obtained from pltfs. three 
documents acknowledging the receipt 
from each of defts. of £1,000, ** in trust 
for investment ’’’ & guarantecing tho 
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174. -——.]|—GRANT v. GRANT, No. 57, anle. 

175. ‘* Confidence ’’—-Equivalent to  trust.] — 
(1) Bequest ‘‘ of all my property to my husband, 
hoping he will leave it after his death to my son, 
if he is worthy of it,’’ accompanied by the follow- 
ing explanation: ‘‘ My reason for leaving all I 
have to dispose of to my husband, & in his entire 
power, is, that my son is already certain of a 
fortune, & that I cannot now feel any certainty 
what sort of character he may become. I therefore 
leave it to my husband, in whose honour, justice, 
& parental affection I have the fullest confidence. 
If my son dies before my husband, though I leave 
all without reservation {o my dear husband to 
dispose of as he thinks fit, yet should my son leave 
any children, I do not doubt it will go to them from 
him, knowing his steady principles, & clear judg- 
ment of right & wrong, & his sense of justice ” :- - 
JIcld: not to create a trust. 

(2) The word ‘ confidence’? was the old name 
for trust, & may now by virtue of the context be 
of the same efficacy as the word “ trust’? (STUART, 
V.-C.).—Eaton v. Warts (1867), L. R. 4 Eq. 151; 
16. T. 311. 

176. ** Trust ’’—Does not necessarily create 
obligation—Construction as recommendation.| — 
A ct. of equity will look at the circumstances 
existing at the date of a will, &, if necessary, 
construe words importing a trust, as an expression 
of hope or confidence. 

Testator devised real estate in the Isle of Man, 
consisting of a farm, to his wife for life, & after her 
death to D. ‘‘ in trust for his son being brought up 
to work the farm,”’ with a gift over in the event of 
D. having no male issuc. D. had no male issue at 
the date of the will, but had a son born after 
testator’s death :—J7Teld : under the will, D.’s son 
did not take any beneficial interest in the real 
estate, the words “in trust for his son being 
brought up tv work the farm,” being a mere 
recommendation or expression of hope or con- 
fidence, that his oldest or only son should be 
brought up to work the farm.—QUAYLE v. DAVID- 
SON (1858), 12 Moo. P. C. C. 2683; 32 L. I. O.S. 
362; 7W. RR, 164; 14 BE. BR. 918, P. C. 

177, ——— Crown & public officers —‘* In 
trust for.’’] —Now the words “ in trust for’ “ are 
quite consistent with, & indeed are the proper 
manner of expressing, every species of trust... 
a trust, not only as regards those matters which 
are the proper subjects for an equitable juris- 
diction to administer, but as respects higher 
matters, such as might take place between the 
Crown & public officers discharging, under the 
directions of the Crown, duties or functions 
belonging to the prerogative & to the authority 
of the Crown. In the lower sense they are matters 
within the jurisdiction of, & to be administered 
by, the ordinary cts. of equity ; in the higher sense 
they are not. What their sense is here is the 
question to be determined, looking at the whole 
instrument & at its nature & effect.” (LORD SEL- 
BORNE, C.).—KINLOCH v. SECRETARY OF STATE 
FOR INpDIA (1882), 7 App. Cas. 619; 51 L. J. Ch. 
885; 47. T. 183; 30 W. R. 845, H. L. 


Annotations :—Refd. To Teira Te Paea v. Te Ioera Tareha, 
_ 11902) A.C. 56. Mentd. 2. v. Secretary of State for War, 














Payment of intcrost. TP. informed the 
hree defts. of what she had done, 
peying that the money deposited was 
; Cirs & they could draw it. She 
\owever, retained the receipts in her 
OWn possession, where they remained 
until her death, & did not inform dofts. 
their existence. The cheques for 
as interest which accrued ng 
7: 8 lifetime were mado avablo to the 

rec dofte., but were indorecil by them 


trust.— TORONTO 


3 0 .—-CAN. 
k. Property 





in favour of P. & were cashed by her for 
her own benefit :—/cld ; 
complete & executed trust created by 
P. enforceable by defis., the cestuis que 
GENERAL 
Corrn, v. KEYES (1907), 15 O. L. KR. 


transforred by mother 
to daughter—Declarations of deceased 
her. }—CAMPBELL 


mot v. 
(B. C.) (1910), 15 W. L. Rh. 487.—CAN. 
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{1891} 2 Q. LB. 326; Dunn v. Macdonald (1897), 76 L. 'T. 
444; Ho head v. Hazleton, [1916] 1 A, C. 428. 
178. Unascertained class.} — ‘The 








expression ‘‘to be held in trust’? for a definite 
class of persons is not always sufficient to create 
an equitable right or obligation which can be 
enforced by legal proceedings. 

The idea that the grantees were to hold in trust 
for an unascertained & practically unascertainable 
class of natives who were loyal in the old rebellion, 
or who came in & submitted within a reasonable 
time after Jan. 12, 1867, appears to their lordships 
too extravagant to require scrious comment (per 
Curn.).—TE TEIRA TR PAA v. TE ROERA TARKIA, 
[1902] A. C. 56; 71.35. P.C. 11; 85 L. T. 558 ; 
18 T. L. BR. 44, PP. C. 

Annotation :—Mentd, Kapua v. Hurmona, [1913] A. C. 761. 

Precatory words.|—Sce Sub-sect. 3, H., post. 


(6) Precatory Words of Confidence. 
i. *S Confidence.” 

179. Whether trust created—General rule.|— 
Such expressions as ‘in confidence,” & the like, 
though not in ordinary language used as equivalent 
to a positive trust, must, in the absence of any 
contrary indication, receive that construction 
(Pace Woop, Y.-C.).—SHWEPHERD v. NoTTipGE 
(1862), 2 John. & H. 766; 1 New Rep. 15; 7 
L. T. 399; 70 KH. R. 1268. 

Warts, No. 175, 


180. -——- |\—IATON 1. 
ante. 

181. ——— ‘‘ Full trust & confidence '’—‘‘ In her 
justice & equity.’’]—Testator devised a copyhold 
estate to his wife, upon trust to sell, & invest the 
money in the funds; & gave & bequeathed the 
interest & dividends to her use. He also gave & 
bequeathed to her all his effects whatsoever & 
wheresoever for her maintenance, upon full trust 
& confidence in her justice & equity that at her 
decease she would make a proper distribution of 
what effects might be left in money, guods, or 
otherwise, to his children ; accounting what they 
had already received In money or effects as part 
of their sbures. The widow, extrix., entitled to 
the produce of the copyhold estate for life only, 
with a resulting trust as to the capital for the heir. 
—WILSON v7. Mason (1805), 11 Ves. 205; 382 
E.R. 1066. 

182. —— ** Joint benefit of herself & his 
children.’’]|—WEBB v. Woots, No. 292, post. 

183. —— ‘‘ Full confidence ’’—‘‘ Devise the 
property to my family.’’?]}—WriGut v. ATKYN»s, 
No. 283, post. 

184. — -- ‘“‘ Unfettered & unlimited.’’]— 
A recommmendation or desire expressed in a will, 
that the devisee to whom the will declared testator 
‘has devised & bequeathed the whole of his real 
& personal estate, unfettered & unlimited, in full 
confidence, with the {irmest persuasion ‘‘ that she 
will adopt it,” é.c. in the words of the will, “ that in 
her future disposition & distribution thereof she 
will distinguish the heirs of my late father, by 
devising & bequeathing the whole of my estate, 
together & entire, to such of my father’s heirs 
as she may think best deserves her preference,” 
is not confined strictly to the heirs at law of the 
original testator, but may be applied to any or 
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A. (b) i. 








there was a 

lL. Whether trust crcatcd—* Relying 
with confidence.’’}—Testator Jeft his 
real & personal property to his wife 
for ber life, with power to dispose of all 
the property, both real & personal, og 
she might judge best & wisest, he 
relying with confidence on her dis- 
cretiun: & that she would mako such 
a distribution or disposal of it as 
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either of all his direct descendants.—MEREDITH 

v. HENEAGE (1824), 1 Sim. 542; 10 Price, 306; 

147 E.R. 322, 0.1.3; affy. $8. C. sub nom. HENEAGE 

v. ANDOVER (LORD) (1822), 10 Price, 230. 

Annotations :-—Apld. White v. Briggs (1845), 15 Sim. 17. 
Gonsd, Re Williams, Williams v. Williams, [1897] 2 Ch. 12. 
Refd. Crawfurd v. Crawfurd (1825), 3 L. J. O. 8. Ch. 105; 
Parker v. Bolton (1835), 5 L. J. Ch. 98; Knight v. Knight 
Steal 9 L. J. Ch, 354; Greene v. Marsden 1853), 1 
fq. Rep. 437 ; Godfrey v. Godfrey (1863), 2 New Rep. 16 ; 
Katon v. Watts (1867), L. Rt, 4 Eq. 151; Irvine v, Sullivan 
(1869), L. lt. 8 Hg. 673. 

185. Apply for benefit of children.]-— 
Testator bequeathed all his property to his widow, 
her heirs, exors., administrators & assigns, for her 
sule benefit, in full confidence that she would 
appropriate & apply same for the benefit of his 
children :—Held: this amounted to a gift of an 
estate for life in the property to the widow, with 
a power of appointment in favour of the children, 
with a gift in default of appointment to the children 
as joint tenants.—Wack wv. MALLARD (1851), 21 
Ju J. Ch. 855; sub nom. Wark v. MALLARD, 18 
Li. T. O. S. 1043; 16 Jur. 492. 

Annotations :—Distd. Howarth », Dewell (1860), 6 Jur. N.S. 
1360. Folld. Shovelton v. Shovelton (1863), 32 Beav. 
143. Apld. Curnick v. Tucker (1874), L. R. 17 Hq. 320; 
Fordham ». Speight (1875), 23 W. It. 782. 

186. —~ - ** Bulk of residuary estate.’’|— 
PALMER v. SIMMONDS, No. 319, post. 

187. —— —— ‘‘Sufficient & judicious pro- 
vision.’’|—Testator devised & bequeathed his real 
& personal estate to his widow, ‘‘ to & for her own 
use & benefit absolutely, having full confidence in 
her sufficient & judicious provision for my dear 
children ? :—Held: there was no trust in favour 
of the children.— Fox v. Fox (1859), 27 Beav. 301 ; 
n4 Vd. R. 118. 
natn :—Distd. Shovelton v. Shovelton (1863), 32 Beav. 


188. Dispose for benefit of children. |}— 
Lestator gave the residue of his personal estate to 
his wife ‘‘ for her own absolute use & benefit in 
the fullest confidence that she would dispose of 
saine for the benefit of her children according to 
the best exercise of her judgment & as family 
circumstances might require at her hands ” :— 
Held: the widow was cntitled for life with a 
precatory trust in remainder in favour of her 
children.—SHOVELTON v. SHOVELTON (1863), 32 
Beav. 143; 1 New Rep. 226; 55 K. R. 56. 
Annotations :—Apld.. Re Williams, Williams +. Willams, 

(1897] 2 Ch. 12. Refd. Greene v. Greene (1869), 17 W. R. 

487; Smith v. Gibson (1871), 20 W. RK. 88; Ellis v. Ellis 

(1875), 23 W. RR. 382. 

189. —— —— ——.]—Gift by will to testator’s 
wife of all property whatsoever that he might die 
possessed of “ for her sole use & benefit, in the full 
confidence that she will bestow it on her decease 
to my children in a just & equitable spirit, & in 
such manner & way as she feels would meet with 
my full approval’ :—Held: the widow took a life 
interest, with a power of disposition amongst the 
children, the actual extent of which must be 
determined at the hearing of the cause.—LE 
MARCHANT v. LE MARCHANT (1874), L. R. 18 Eq. 
414; 22 W. RB. 839. 

Annotations :—Refd, Parnall v. Parnall (1878), 9 Ch: D. 96; 


Fe Adams & Kensington Vestry (1883), 24 Ch. D. 199; 
Re Williams, Williams v. Wiliams, [1897] 2 Ch. 12. 


190. -|—Testator appointed his 
wife sole extrix., & Ieft to her all his pro- 


























would thoroughly accord with his 
Wishes on the subject, with all of 
which she was perfectly acquainted. 
There was some evidence of testator 
rey communicated some wishes to 
his wifo, but none as to what thoy 


were :—Zfeld : the terms of the gift, to 
the wife did not amount to a precatory 
trust, & she took the property: both 
real & personal absolu EI 

ATKINSON (1871), 51. R. Eq. 373.—IR. 


m. ——Hvery confidence.) — Testa- 
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perty, landed & persona], of every description, for 
her sole use & benefit, in the full confidence that 
she would so dispose of it amongst all their children, 
during her lifetime & at her decease, doing equal 
ee to all of them :—Held: the wife took a 
ife interest, with a power of appointment amongst 
the children as she might think fit.—CURNICK v. 
TUCKER (1874), L. R. 17 Eq. 320. 


Annotations :—-Refd, Le Marchant v. Le Marchant (1874), 
L. Rk. 18 Eq. 414; Jte Adamns & Kensington Vestry (1883), 
ea > 199; Re Williams, Williams v. Williams, [1897] 


191. ——-- -——.]— Re ADAMs & KUENSING- 
TON, VESTRY, No. 296, post. 

192. Trust expressly negatived.| — 
Testator gave all his real & personal estate to his 
wife ‘‘ absolutely, with full power for her to dis- 
pose of samne as she may think fit for the benefit 
of my family, having full confidence that she will 
do so”? :—WHeld: the will created no precatory 
trust in favour of testator’s family, 7.c. his children, 
but that his wife took absolutely.— Re ILuTCHINSON 
& TENANT (1878), 8 Ch. D. 540; 26 W. BR. 904 ; 
sub nom. Re HUTCHINSON v. TENANT, 39 L. T. 86. 


Annotations :—Apld. Fe Adams v. Kensington Vestry (1884), 

27 Ch. D. 394; Ae Williams, Williams v. Willaims, [1897] 2 

. Consd. fe Atkinson, Atkinson v. Atkinson 

(1911 80 L. J. Ch. 370. Refd. Mussourie Bank v. Raynor 

» t App. Cas. 321; Re Hamilton, Tronch v. 

Hamilton, [1895] 1 Ch. 373. Mentd. Jtc Muffett, Jones v. 
Mason (1886), 55 L. T. 671. 


193. —— ——.|—WHITWoORTIL v. DAR- 
BISHIRE (1803), 68 L. T. 216; 41 W. RR. 38173 9 
T. 1. R. 211; 37 Sol. Jo. 214; 5 KR. 198, D.C. 

194. -——,.|—Re WILLIAMS, WILULAMS v. 
WILLIAMs, No. 17, ante. 

195, —— |—Yestator gave, devised & 
bequeathed to his wile ‘‘ the whole of my real & 
personal estate & property absolutely in full 
confidence that she will make such use of it as 
I should have made myself, & that at her death 
she will devise it to such one or more of my nieces 
as she may think fit, & in default of any disposi- 
tion by her thereof by her will or testament I 
hereby direct that all my estate & property 
acquired by her under this my will shall at her 
death be equally divided among the surviving 
nicces ’? :—Held: upon the true construction of 
the will there was an absolute gift of testator’s 
real & personal estate to his wife subject to an 
executory gilt of same at her death to such of his 
nieces as should survive her, equally if more than 
one, so far as his wife should not dispose by will 
of the estate in favour of such surviving nieces, 
or any one or more of them.—COMISKEY v. 
Bownina-TiANnBury, [1905] A. C. 84; 74 L. J. Ch. 
263; 53 W. KR. 402; 21 T. L. R. 252; sub nom. 
COMISKEY v. IlaAnBURY, 92 L. T. 241, H. L.; 
revsg. S. ©. sub nom. te HANBURY, ITLANBURY v. 
Fisuer, [1904] 1 Ch. 415, C. A. 


Annotations :—Refd. Re Hanbury, Comiskey v. Hanbury 
(1909), 101 L. T. 32; te Burley, Alexander v. Burley, 
aol 215; Re Conolly, Conolly v. Conolly, [1910] 























196. ——— Full assurance & confidence—Educa- 
tion of children.|—-Macnap v. WHITBREAD, No. 
321, post. 

197. ——— Entire & implied confidence—Provision 
for children.|—-W. devised & bequeathed all his 
real & personal estate unto his wife C. & her heirs, 
etc., absolutely for ever, ‘‘ entertaining as he did 
the most entire & implicit confidence that she 
would, during her life, appropriate same, or the 


trix left all her property to deft. ‘* to 
be disposed of by him as to him might 
appear just, having every confidence he 
would act fairly & in accordance with 
her wishes’’; in a conversation be- 
tween testatrix & deft., previously to 


ely.— D wv. 
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interest thereof, with maternal discretion, pru- 
dence, & economy, as well towards the mainte- 
nance, support, & liberal education of their 
children as towards the immediate support & 
maintenance of herself, & that she would bequeath 
so much & such part of his estate thereby devised 
to her, as might be by her judicious management 
preserved for their family, unto & equally between 
& amongst all & every their children who should 
be living at the time of the decease of C., & the 
lawful issue of such of them as should be then 
dead, in equal shares,’ etc. C. was appointed 
sole extrix. of the will & guardian of the children. 
W. died in Oct. 1826, leaving real & personal 
estate of large amount; & there remained, after 
payment of all the debts, etc., a considerable 
residue, which under the management & control 
of C. was increased in value, & became greatly 
augmented. Testator left five children & two 
granddaughters, the children of a daughter of 
testator who died in his lifetime, one of whom 
died an infant, & the other, A., was deft., him 
surviving. Subsequently, to testator’s decease 
his eldest son died, leaving two sons him surviving. 
(., on the supposition that under the will of W. 
she took an absolute estate for her own benetit 
in the property thereby devised & Lequcathed to 
her by her will, dated in Apr. 1856, devised & 
bequeathed the real & personal estate in manner 
therein-mentioned, for the benefit of her sons, 
daughter, granddaughter, A., & two grandsons. 
Questions having arisen as to whether the real 
& personal estate of W. became absolutely vested 
in ©., & whether same was effectually disposed of 
by her will, this bill was filed by one of her sons :— 
Held: the widow did not take the property 
absolutely, the granddaughter, A., was under the 
will of W. entitled to a share of the property ; & 
a granddaughter who died in the lifetime of the 
widow was not entitled to a share.—SMITH v. 
SMiTiw (1856), 2 Jur. N. S. 067. 

198. Every confidence — Provision for 
children & grandchildren.|—Testator gavo his 
residuary real & personal estate to his widow, 
“to & for her own sole use & benefit for ever, 
feeling assured & having every confidence that 
she will hereafter dispose of the same fairly, 
justly & equitably amongst my two daughters & 
their children,’ & he appointed her sole extrix. 
& residuary legatee:—IHeld: the widow took 
beneficially for life, with remainder to the two 
daughters & their children, as she should appoint. 
—GULLY v. CREGOR (1857), 24 Beav. 185; 53 
K. R. 327, 

Annotations :—-Folld, Shovelton v. Shovelton (1863), 32 








Beav. 143. Apld. Curnick v. Tuckor (1874), L. R. 17 Kq. 
320. Refd. Howarth v. Dewell (1860), 6 Jur. N. S. 1360. 
199. ** Comply with my wish.’’]—Testatrix 


by her will after giving & bcequeathing several 
legacies, among others some for charitable pur- 
poses, proceeded as follows: ‘‘I give, demise & 
bequeath to T., deft., all my real estates both 
freehold & copyhold, in,” etc., “ & all the residue 
of my personal estate & effects, ‘to hold to him, 
T., his heirs, exors., administrators & assigns for 
ever’; upon this express condition, that if my 
personal estate should be insufficient for the 
purpose that he or they do & shall, within twelve 





the date of the will, she said to him she 
would wish him to give some of her 
Perey. to plifs., but without speai- 
ying any particular portion :-—Held : 
eee ht binding on ua was as By. 

——~CREAGH v. MURPHY ; 
7 I. R. Eq. 182.—IR. 


n. —— ‘* Full confidence.’’]|—SPpENCE 
v. PATERSON’S TRUSTEES ’ 
(Ct. of Sess.) 46.—SCOT. ee rar 





& personal—to 
use & dis 
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a just return to my 
EDSALL (1872), 19 Gr. 544.—CAN. 

p. a Aen that.”’!—K., by 
his will, devised al 
his wife ‘‘ for her own 


osal, eaatine that she will 
disposition thereof as shall 
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months after my decease pay & discharge all & 
every the legacies horeinafter bequeathed, & I 
feel confident that he will comply with my wish, 
it being my particular desire that all the above 
legacies shall be paid. I do hereby charge & 
make chargeable all my real & personal estate with 
the payment of the aforesaid legacies & bequests ”’ : 
—Held: these words did not show that testator 
intended to make a gift of an estate to deft. on a 
condition, of which the heir might take advantage 
by way of forfeiture, if deft. failed to perform it 
by paying the legacies within the twelve months ; 
& the truc construction was that they created a 
trust in deft., the performance of which was 
cognisable in a ct. of equity. WRIGHT v. WILKIN 
(1862),2 B. & S. 232 ; 31 I. J.Q. B. 196; 6L. 7T. 
220; 9 Jur. N.S. 715; 10 W. R. 4083; 121 E.R. 
1070, Fix. Ch. 
Annotations :—Refd. Macdonald v. Irvine (1878), 8 Ch. D. 
101; Re Gwynnes Charity, Charity Comrs. v, Moulden 


(1891), 10 T. L. R. 428; Re Williams, Williams v. Williams, 
[1897] 2 Ch. 12. 


200. ‘“* Act justly to our children.’’| — 
(1) Testator gave to his widow the whole of his 
real & personal property “ feeling confident that 
she will act justly to our children in dividing same 
when no longer required by her ’:—Held: the 
widow took an absolute interest, & the doctrine 
of precatory trusts did not apply. 

(2) The current of decisions now prevalent for 
many years in the Ct. of Ch. shows that the 
doctrine of precatory trusts is not to be extended 
(per CuR.).—MUSSOORIE BANK v. RAYNOR (18282), 
7 App. Cas. 321; 511.3. P.O. 72; 46. T. 633 3 
31lLW. RR. 17, PP. C. 

Annotations :—As to (1) Refd. Re Hamilton, Tronch v. 

Hamilton (1895), 43 W. R. 577. As to (2) Consd. Re 

Adums & Kensington Vestry (1881), 27 Ch. D. 394. Rel. 


Re Atkinson, Atkinson v. Atkinson (1911), 80 L. J. Ch, 370. 
Generally Mentd. Toronto Ry. v. Toronto (City), [1920] 


201. Perfect confidence—Provision for 
nephew.|—Ive Lovett, Lovett v. Lovett (1912), 
132 L. TL. Jo. 297. 








li. ‘6 Trusting.” 

202. Whether creating trust — ‘‘ Spiritual & 
temporal good of herself & children.’’]|—Testator 
gave all his property to his wife, trusting that she 
would use it for the spiritual & temporal good 
of herself & children, remembering always the 
Church & the poor :—J/eld : wife took absvlutely. 
CuRTIS v. RIPPON (1820), 5 Madd. 434; 560K. KR. 
961. 

203. .|—Testator bequeathed the whole of 
his property to his wife, for her life, & directed 
that upon her death one-third should devolve on 
his daughter, & that the other two-thirds should 
be at the sole & entire disposal of his wife, trusting 
that, should she not marry again & have other 
children, her affection for their daughter would 
induce her to make the daughter her principal 
heir. The widow died unmarried :—Held: she 
took an absolute interest in the two-thirds under 
the will.—Iloy v. Masrer (1834), 6 Sim. 568 ; 
3]. J. Ch. 134; 58 E.R. 706. 

204. ‘* Wholly confiding in his honour.’’|-— 
Testatrix, by her will, bequeathed all her personal 
estate to C., whom she appointed one of her exors., 














be Just & proper among my children ”’ : 
—Held: this operated as an absolute 
devise to the widow, who had the power 
of conveying such a title to the lands 
as a purchaser under her vendee was 
bound to accept: & no trust was 
created.—NRELLES v. ELLIOT (1878), 25 
Gr. 329.—CAN. 


“7 can surely trust you.’’| 
had the sum of $1,500, 


truat— Giving 
irs.’ J—Rosk v. 


his estate—real 


—testator 
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Sect. 3.—Creation of trusts: Sub-sect. 8, A. (b) i. 
& 4it.] 
for his own use & benefit for ever, trusting & 
wholly confiding in his honour, that he would act 
in strict conformity with her wishes. Afterwards, 
on the same day, she executed a testamentary 
paper, which contained a list of a number of persons 
by name, & among others, the name of the person 
who was her sole next of kin, with the several sums 
to be given to them respectively, & concluded with 
a declaration that such was testatrix’s wish :— 
Held: (. took the personal estate for his own use, 
absolutely, subject only to the payment of the 
legacies specified in the testamentary paper, & 
three other sums, which, by his answer, C. admitted 
that testatrix had directed him, & which he sub- 
mitted, to pay.—-Woop v. Cox (1837), 2 My. & Cr. 
ae 6L. J. Ch. 366; 1 Jur. 720; 40 KH. RR. 801, 
de ° 
Annotations :~—Consd. Briggs 7. Penny (1851), 21 L. J. Ch. 

265. Apld. Shelley v. Shelley (1868), I. LR. 6 Eq. 540. 

Folld. irvine v. Sullivan (1869), L. R. 8 Kq. 673. Refd. 

Stubbs v. Sargon (1838), 3 My. & Cr. 507; Greene v. 

Marsden (1853), 1 Kq. Rep. 437; Re Buillic, litzgerald 

v. Noad (1886), 2 T. L. R. 6603 2te Willams, Willian v. 

Williains (1897), 45 W. Ri. O19. 

205. »| -Porr v. Porr, No. 370, post. 

206. ‘**T trust to the liberality of my 
successors.’’|—-lt. being cntitled, under a scttle- 
ment & will of his grandfather, to real estates in 
tail male, with remainders to his cousins in tail, 
with remainder to himself in fee as right heir of 
settlor, suffered a recovery, & acquired the fee 
simple. Le had other estates in fee simple by 
ei ripe & considerable personal estate. He by 
1is will gave all his estates, real & personal, to his 
brother T., if living at his own deceasc, & if not, 
to T.’s son, T. the younger; & in case he should 
die before testator. to his eldest son or next 
descendant in the direct male line; & in case he 
should leave no such descendant, to the next male 
issue of his said brother & his next descendant in 
the direct male line; but in case no such issue or 
descendant of his brother or nephew should be 
living at the time of testator’s decease, to the 
next descendant in the direct male line of his 
grandfather, according to the purport of his will, 
under which testator inherited those _ estates, 
subject in every case to certain reservations out 
of the rents ; & he appointed the person who should 
inherit his estates under his will, his sole exor. 
‘“ & trustee, to carry the same & everything con- 
tained therein duly into execution, confiding in 
the approved honour & integrity of his family to 
take no advantage of any technical inaccuracies, 
but to admit all the comparatively small reserva- 
tions which he made out of so large a property, 
according to the plain & obvious meaning of his 
words.”’ Ile then, after giving some Icgacies, gave 
his gems & other articles to the British Museum, 
‘‘on condition that the next descendant in the 
direct male line then living of his grandfather 
should be made an hereditary trustee, to be con- 
tinued in perpetual succession to his next 
descendants in the direct male line.’’? & he con- 
cluded thus: ‘I trust to the liberality of my 
successors to reward any others of my old servants 
& tenants according to their deserts; & to their 
justice, in continuing the estatcs in the male 
succession, according to the will of the founder of 
the family, my above-named grandfather.” 

T. survived testator, & died without leaving 








bolonging to claimant, in his hands at 
the timo of his death. By his will he 
left claimant a legacy of 82,500, 
concerning which he had written to her 
in the following terms not long before 


$2,500. 
it to him, J. ( 
ants) ” :—Held : 


his death :—‘‘ Now I have willed you 
I can surely trust. you to give 
an infant son of claim- 
the amount of the 
logacy should not be applied in satis- 
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any son:—Held: T. took the estates in fee, 

absolutely, & no trust was, or was intended to be, 

created by the will, a discretion being left to the 
devisees to defeat testator’s expressed desire. 

Semble: the property to which the words of 

desire applied, & the nature of the estate to be 

taken in it, were not sufficiently certain to raise 

a trust.—KNIGHT v. BouGHTON (1844), 11 Cl. & 

Fin. 513; 8 Jur. 923; 8 E. R. 1195, H. L.; 

affg. S. C. sub nom. KnicuT v. Kniaur (1840), 

3 Beav, 148. 

Annotations :—Apld. Green v. Marsden (1853), 1 Drew. 646 ; 
Smith v. Smith (1856), 2 Jur. N. S. 967. Distd. Shelley 
v. Shelley (1 B68), L. R. 6 Eq. 540. Apld, Greene v. Greene 

1869), 17 W. lt. 487. Consd. Re Williams, Williams v. 


illiams, {1897} 2 Ch. 12; Re Oldfield, Oldfield v. Old- 
fleld, 1904) 1 Ch. 519; Jte Atkinson, Atkinson v. Atkinson 


aa 80 L. J. Ch. 370. Refd. Williams v. Williams 
(1851), 1 Sim. N.S. 358; Reeves v. Baker (1854), 18 Beav. 
372; Jomax v. Ripley (1855), 3 Sm. & G. 48; Le 


Pinckard’s Trusts (1858), 4 Jur. N. 8. 1041; Wheeler v. 
Smith (1860), 1 Giff. 300; Scott v. Key (1865), 35 Beav. 
2901; Ellis v. Ellis (1875), 44 L. J. Ch. 225. Mentd. 
Holmesdale v. West (1866), L. R. 3 Hq. 474. 


207. —-—.]|—Testator bequcathed stock to A. 
trusting that he would preserve the same, so that 
after his decease it might go to his four children, 
or such of them as should survive him :—Held: 
to create a trust in favour of the survivor of the 
children after the decease of A.— BAKER v. MOSLEY 
(1848), 11 L. VY. O. S. 872; 12 Sur. 740. 

Lee :—Folld. Fordham v. Speight (1875), 23 W. R. 

208. ‘* That she will carry out my wishes.’’| 
—-(1) Testator, after a devise of all his real & 
personal estate to A., B. & C., whom he afterwards 
appointed as his exors., upon trust to sell, directed 
that the ‘‘ moneys arising from the sale, & other- 
wise forming or representing my estate & effects, 
after payment of my just debts & funeral & testa- 
mentary expenses, & the expenses of carrying 
out the trusts of this my will, shall be paid by 
my trustees, & I thereby give & bequeath the 
same to DPD. absolutely, trusting that she will 
carry out my wishes with regard to the same 
with which she is acquainted.” Testator had 
shortly before the date of his will expressed to 
D., to whom he had been some time engaged to 
be married, his wish that she would, out of the 
property which he should leave her, make gifts 
to certain persons. VD. wrote down, after leaving 
testator, his wishes, but the paper was not sub- 
mittcd to or signed by him :—Held: D. took the 
residue of testator’s estate bencficially, subject 
only to the performance of testator’s wishes com- 
municated to her, which were treated as legacies 
carrying intcrest at 4 per cent. from the expiration 
of one year from testator’s death. 

(2) Parol evidence inadmissible for the purpose 
of explaining testator’s intention even against 
the heir-at-law.—IRVINE v. SULLIVAN (1869), L. R. 
8 Eq. 673; 38 L. J. Ch. 685; 17 W. R. 1083. 


Annotations :—As to (1) Distd. Ze Fleetwood, Sidgreaves v. 
Brewer (1880), 15 Ch. D. 504. Folld. Re Baillie, Fitz- 
crald v. Noad (1886), 2 T. L. R. 660. Apld. Ze Downing’s 
tesiduary Estate (1888), 60 L. T. 140, eid. Zte Wiliiams, 
Williams v. Williams, [1897] 2 Ch. 12; Re Maddock, 
Llewelyn v. Washington, [1902] 2 Ch. 220; He Hanbury, 
Hanbury v. Fisher (1904), 73 L. J. Ch. 222; He Atkinson, 
Atkinson v. Atkinson (1911), 80 L. J. Ch. 
(2) Folld. Croome v. Croome (1888), 59 L. T. 582. 


209. ‘‘That she will do justice to my 
children.’’}|--Under a bequest of ‘‘ all my property 
& effects, whatsoever & wheresoever, unto my 
dear wife, S., trusting that she will do justice to 
any children we may have, for her own absolute 








faction of the debt duc by testator to 
claimant, but showld go intact to 
claimant as trustee for her infant son.— 
Re MARSHALL (N. 8.) (1911), 10 E. L. Xt. 
267.—CAN. 
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use & benefit.” S. was held entitled to the pro- 
perty absolutely.—ELuis v. ELiis (1875), 44 L. J. 
Ch. 225; 31 L. T. 875; 23 W. R. 382. 


ii. Other Words. 

210. ‘‘Not doubting § that.’’]—Devise ‘' not 
doubting but she will give,’ etc., is a trust.— 
MASSEY v. SHERMAN (1739), Amb. 520; 27 E. R. 
335. 

Annona :—Refd. Bland v. Blund (1745), 2 Cox, Iq. Cas. 


211. ——-.]—WYNNE vv. 
post. 

212. .]—Devise to a nephew in fee ‘‘ not 
doubting, in case he should have no child, but that 
he will dispose & give my real estate to the 
female descendants of my sister in such part or 
parts & manner as he shall think fit, in preference to 
any descendant on his own female line.’”’? A trust 
in the event described for the sister’s children.— 
PARSONS v. BAKER (1812), 18 Ves. 476; 34 E.R. 
397. 

213. ——~—.]—-TAYLOR v. GroraRr, No. 342, post. 

214. .]|—Testator having given an annuity 
to one of his next of kin, & expressed a reason for 
giving nothing to the others, gave the residue of 
his property to his wife, recommending to her & 
not doubting that she would consider his near 
relations, as he would have done if he had survived 
her :—Held: there was no trust for the next of 
kin, but the wife took the residue absolutely.— 
SALE v. MOORE (1827), 1 Sim. 5384; 57 KH. RR. 678. 
Annotation :—Refd. Knight v. Knigbt (1840), 4 Jur, 839. 

215. “‘ Well knowing.’’|—Testator bequeathed 
all his property, both real & personal, to his son 
C., his heirs, exors., etc., to & for his & their own 
use & benefit, well knowing he would discharge the 
trust testator reposed in him by remembering his, 
testator’s, sons & daughters, W., H., M., ete. :—- 
Held: no trust was created for the sons & 
daughters ; but C. took the property for his own 
benefit absolutely.—BARDSWELL v. BARDSWELL 
(1838), 9 Sim. 319; 71. J. Ch. 268; 59 Id. R. 381. 
.innotation :—Consd. Iteeves v. Bakor (1854), 18 Beav. 372. 

216. ———-.]—Briaas v. Penny, No. 285, post. 

217. ‘* Fully satisfied.’’]—Testator gave all the 
residue of his property to his wife, ‘“ her heirs & 
assigns, for ever, being fully satisfied that she 
would dispose of it, by will or otherwise, in a 
fair & equitable manner, to their united relatives, 
bearing in mind that his relatives were generally 
in better circumstances than hers” :—Held: no 
precatory trust was created.—KEEVES v. BAKER 
(1854), 18 Beav. 372 ; 2 Mg. Rep.476; 23. 5. Ch. 
099; 23 1. T. O. S. 54; 18 Jur. 588; 2 W. R. 
8543; 52 E.R. 147. 

Aahon :—Apld. Lambe v. Kames (1870), L. R. 10 Hq. 


218. ‘‘ Under the firm conviction.’’]|—Testator 
bequeathed to his wife all his property ‘‘ under 
the firm conviction that she would dispose of & 
manage the same for the benefit of their children ”’ : 
—Held: under these words the wife took the 
property of testator only as a trustee, for the 
absolute benefit of the children. BARNES v. GRANT 
(1856), 26 L. J. Ch. 92; 28 L. T. 0.8.78; 2 Jur. 
N. 8.1127; 5 W. R. 14. 

Annotation :—Distd. Greone v. Groene (1869), 17 W. R. 487. 

219. ‘‘ Being convinced.’’]—Testator gave his 
wife £4,000 ‘‘ to be used for her own & the children’s 
benefit, as she shall in her judgment & conscience 
think fit, being convinced that it will be disposed 
of conscientiously & properly by her, for the pur- 
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poses mentioned; at the same time recom- 
mending her not to diminish the principal, but to 
vest it in govt. or freehold securities ’? :—Held : 
this was a gift to the wife for life to be employed, 
in such manner as she should think fit, for the 
benefit of herself & the children, she fairly & 
honestly exercising that discretion ; &, subject to 
such life estate, the children took an interest in 
the capital.— Hart v. TRIBE (1854), 18 Beav. 215 ; 
23 L. J. Ch. 462 ; 23 L. T.O.S8.124; 2W.R. 280 ; 
52 KH. R. 85; subsequent proceedings (183), 1 
De G. J. & Sm. 418, L. Jd. 

aie aion :—Refd. Curnick v. Tucker (1874), L. ft. 17 Eq. 


220. ‘‘ Being well assured.’’]|—Bequest of the 
principal & interest of one-third of the residue to 
a widow ‘‘ being well assured that she will husband 
the means that may be left to her by me with 
every prudence & care for the sake of herself & 
children ” :—Held: this raised no precatory trust 
& the widow took absolutely.—Scorr v. Kry 
(1865), 35 Beav. 291; 6 New Rep. 349; 11 Jur. 
N.S. 819; 18 W. BR. 10380; 55 E.R. 907. 
Annotation :—Apld. Greene v. Greene (1869), 17 W. R. 487. 

221. ‘*‘ Relying upon.’’|—Testator gave all his 
property, real & personal, to his wife, ‘ relying 
upon her doing what was right.” Ife left 
his wife & four daughters surviving, to whom 
the widow by her will left all her property in joint 
tenancy. A railway co. took part of the land & 
raised an objection to the title that there was a 
precatory trust:—//eld: there was not.—-Re 
CrockKForv’s EstTaTré (1869), 21 L. T. 85; 17 
W. RR. 1004. 

222. ‘‘In the full belief.’’]-—-Tcstator, by his 
will, gave all his property to his wife absolutely 
for her own sole & separate use, in the full belief 
that she would so dispose thereof by deed, will, or 
otherwise, that at her decease the whole might be 
equally divided between his children, share & 
share alike :—Held : a precatory trust was created 
in favour of the children. FORDHAM v. SPEIGHT 
(1875), 23 W. Rh. 782. 

223. ‘*I am assured.’’|—-Under a scttlement, 
made in 1828, testator had power to appoint by 
will to & among his children a sum of £35,000. 
By his will, made in 1865, he bequeathed £150,000 
to his daughter J., & directed that this legacy 
should be paid to four trustees named in the will, 
& should be held by them upon trust for her during 
her life, with remainder for her issue. The will 
then recited the power of appointment contained 
in the settlement, & by virtuc of that power 
testator appointed £10,000, part of the £35,000, 
to the same daughter; but his will was that the 
same should be paid to the trustees thereinbefore 
named with reference to the legacy of £150,000, 
& should be held by them upon the trusts therein- 
before declared thereof. Testator then appointed 
two sums of £10,000 & £7,000 respectively in favour 
of two other daughters, & he appointed the residue 
of the £35,000 to his son] R. absolutely. &, in 
case he had exceeded his power in not appointing 
the £10,000 to his daughter J. unconditionally, but 
in directing the settlement thereof, & in case his 
daughter, or her husband, or others having any 
right or power to object to tho scttlement thereof 
as aforesaid, should so object, or should not con- 
firm such settlement, if required so to do, then he 
appointed that the sum of £10,000 should go & 
Belong to his son R., ‘‘ but who will I am assured 
settle the same voluntarily in the manner in which 
I have attempted to settle the same as aforesaid 
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& B.C. & Di} 
80 as thereby to carry out my wishes.’’ After 
testator’s death the son R. executed a declaration 
of trust of the £10,000 to carry out his father’s 
wishes. There was no evidence, other than the 
will itself, of any bargain between the son & 
testator that the former would settle the £10,000 : 
—Held: the appointment of the £10,000 in favour 
of the daughter J. was invalid; the £10,000 did 
not pass to the son under the appointment of 
the residue to him; but, under the last appoint- 
ment to him, there being only an expression of 
testator’s wish, & no evidence of any bargain by 
the son that the fund should be settled, it passed 
to him absolutely, free from any obligation to 
settle it, & was, therefore, validly appointed.— 
Ike CRAWSHAY, CRAWSHAY v. CRAWSHAY (1890), 


43 Ch. D. 615; 597. J. Ch. 395; 62 L. T. 489; 38 
W. R. 600. 
B. Directions as to Employment of Particular 


Persons. 


224. Appointment of sugar factor—‘* Recom- 
mend ’’—‘‘ My desire.’’|—A. by will devises all 
his estates to his cldest son in tail male, with 
remaindcrs over; part of the property consisted 
of an estate in Jamaica, & therefore testator added 
the following clause: ‘' & I recommend to my 
exors., that all sugars, rum, & other plantation 
produce that is sent to the Vort of London, be 
consigned to the house of C., KE. & co. until such 
time as any of my sons shall set up in the business 
of a sugar factor; then my desire is, that the 
consignments may pass through his or their hands.”’ 
C., a natural son of testator’s, set up the business 
of asugar factor, during the minority of the devisee, 
& accordingly got the consignments. Upon the 
devisee’s coming of age, C. accounted with him, 
but insisted on being entitled to his commission 
not only upon the produce which he had actually 
sold, but also upon the produce which had been 
consigned to him, but was not then arrived in 
the Port of London :—Held: the words of the 
above clause were not imperative, or amounted to 
words of bequest in favour of C. but were recom- 
mendatory only. BECKFORD v. BECKFORD (1783), 
4 Bro. Parl. Cas. 38; 2 FE. R. 26, If. 1. 
arlene: :—Mentd. Tovey v. Blakeman (1799), 4 Ves. 





225. Agent & Vr Ge CE tama **|—- FrIs- 
WELL v. MoOoRE (1819), cited in 5 Cl. & Fin. at 
p. 142; 7H. 1. 358, LC. 


Annotation ; >—Distd. Finden v. Stephens (1846), 1 Coop. 
temp. Cott. 318. 


226. ‘“*“My particular desire.’’|--SHAW uv. 
LAWLESS, No. 316, post. 

227. ‘Wish & desire.’’] —- FINDEN v. 
STEPHENS, No. 3965, post. 

228. Solicitor to trust estate.|—A direction in a 
will appointing a particular tortie solr. to the trust 
estate imposes no trust or duty on the trustees of 
the will to continue such person their solr. in the 
management & affairs of the estate.—FOsTER v. 
ELSLEY (1881), 19 Ch. D. 618; 51 1. J. Ch. 275 ; 
30 W. R. 596. 

Annotation :—Refd. Re Cleveland’s S. E., [1902] 2 Ch. 350. 

Precatory words.|-—See Sub-sect. 3, II., post. 
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t. Appointment of son to manage 
estate. J— Re LARKIN, PERPETUAL TRUS- —* Third 
TEE Co. v. LARKIN (1913), 18 8S. R. 


in the German language 
ing payment of funcral expenres & 
debts, read (as translated) as follows: 
:—I mako my wife, 
my universal heir. 


TRUSTS AND TRUSTEES. 


C. Power in the Nature of a Trust. 
See Powers, Vol. XXXVII., pp. 528-532, 
Nos. 1135-12383. 
Construction of powers.|—See Powrrs, Vol. 
XXXVII., pp. 387-405; Nos. 22-162. 
Precatory words.]—-See Sub-sect.. 3, H., post. 


D. Intention to Benefit Persons Other than or in 
Addition to Donee. 

229. Donee & children—‘‘ For her better prefer- 
ment.’’]—A. demises £300 to B. which he wills 
him to give C., his daughter, at his death, or sooner, 
if there be occasion, for her better preferment. 
B. dies before testator, but C. survived & died at 
the age of sixteen; this is not a lapsed legacy, 
but shall go to the representatives of C., B. being 
only in the nature of a trustee.—-E ALES v, "ENGLAND 
(1702), Prec. Ch. 200 ; 24 i. R. 96; affd. sub nom. 
KEELES v. ENGLAND (1704), 2 2 Vern. 466, 


Annotations :—Apld. Harding v. Glyn (1739), 1 Atk. 469. 
Refd. Bull v. Vardy (1791), 1 Ves. 270: Malim v. Keighley 
crt?) a eee 529, Mentd. Burgess v. Wheato (1759), 

en, e 


230. ‘* In consideration of her promise °’— 
‘““To her & my children at her death.’’]—Devise 
to L. in consideration of her promise to give, etc., 
is a trust. 

Sir Thomas Lombe’s will has these words: ‘‘ In 
consideration that Lady Lombe has promised to 
give what I shall give her to her & my children 
at her death, I pive her,’ ete.:—Held: the 
children entitled.—CiLirron v. LOMBE (1751), 
Amb. 519; 27 1. R. 335. 

Annotation :—Mentd. A.-G. v. Lloyd (1747), 1 Ves. Son. 32. 
231. ‘‘ Enable him to provide.’’|—Lcegacy 

to a father the better to enable him to provide for 

his younger children: he consented to secure the 
capital: but was held entitled to the interest.— 

BROWN v. CASAMAJOR (1799), 4 Ves. 497; 31 E. R. 

255, L. C. 

Annotations :—Distd. Benson v. Whittum (tes) 5 Sim, 22. 
Consd. Camden v. Benson (1835), 4 L. J. Ch. ; Raikes v. 
Ward (1842), 1 Hare, 445. efd. Shoei olt v. Crockett 
(1842), 1 Hare, 451; ‘Thorp v. Owen (1843), 2 Hare, 607. 
232. “ Maintain ’’ until shares assign- 

able.} —Testatrix, under a power given by her 

marriage settlement, bequeathed a sum of stock 
to trustees in trust to pay the interest to her 
husband, in order the better to enable him to 
maintain the children of the marriage until their 
shares should become assignable to them; & 
if no children, or none that should live till their 
shares became assignable, she gave the interest of 
the fund to her husband for his life, & after his 
decease the principal to such person or persons as 
should be her next of kin. There was only one 
child of the marriage :—Held: this bequest was 

a trust for the benefit of the child, until the 

principal should become assignable to the child, 

& gave no beneficial interest so as to entitle trustees 

for creditors, to whom the husband had assigned 

all his personal property, to claim the income or 

any part of it.—WETHERELL v. WILSON (1836), 

1 Keen, 80; Donnelly, 4; 5 L. J. Ch. 2385; 48 

E.R. 237. 

Annotations :—-Consd. Raikes v, Ward (1842), 1 Hare, 445. 
Refd. Crockett v. Crockett (1842), 1 Hare, 451; Kearsley 
oy oocrcor (1843), 3 Hare, 185; Thorp v. Owen (1843), 














my extrix.”’ Some of the children 
were adults, others infants, at the time 
of testator’s death:—Held: by the 
terms, ‘‘ universal heir ’”’ & “ legac 

teatator referred to the whole ai ue 


after direct- 


K. 
She shall 


N. S. W. 69 ; 30 N. Ss. W. e N. 167.— 
AUS. 


PART I. SECT. 3, SUB-SECT. 3.—D. 
u, '* Universal heir.’’}—A will written 


c W., 
faithtuily administer my legacy before 
God & men for her own use & the wel- 
fare of the children after mutual 
deliberation with the family. Fourth: 
-—I appoint my wife E., née W., to be 


of his estate real & personal after pay- 
ment of his debts & funeral expenses ; 
& the children were clearly pointed out 
as the objects of the gift along with the 
wife so as to create a trust in their 


Part I.—TRusts. 


238. ——— ‘‘ Manage & appropriate in the best 
manner ’’—‘* Welfare of her family.’’]|—-Testator 
oe Chee the whole of his property to C., the wife 
of his elder brother, ‘‘ for her to manage & appro- 
priate in the best manner for the welfare of 
her family.’’ We then mentions that he makes 
this disposition on account of the exceedingly 
embarrassed circumstances of his elder brother 
which might leave nothing for his family; to 
obviate which testator adds, that all his property 
is to be placed in trustees’ hands, for C.’s sole & 
separate use :—Held: there was no trust for the 
children of the elder brother, & C. was entitled 
to the fund absolutely —CRAWFURD v. CRAWFURD 
(1825), 3 L. J. O. S. Ch. 105. 

234. ——— Dispose for benefit of donee & chil- 
dren—‘‘ As to her shall seem meet.’’]—Testator 
devised his real estate to his wife, ‘“ for her own 
sole & separate use, to dispose of as she should 
think proper,” & out of his real & personal estate 
to provide for his children in such manner as to 
her should seem meet” :—Held: the widow had 
power to sell the real estate.—PRatTr v. CHURCH 
(1830), 4 Beav. 177, n.; 49 EK. BR. 307. 

235. ————-— As donee deem most advantageous 
—Effect of relationship.|—(1) A., by his will, 
gives all his moneys, etc., to his wife, ‘“‘ to the 
intent that she may dispose of same for the 
benefit of herself & our children, in such manner 
as she may deem most advantageous,”’ & appointed 
his wife extrix. Semble: the wife does not take 
an absolute interest in the fund, but there is a 
trust for the children to some extent. 

(2) The relation of the parties, as parent & child, 
is an ingredient in determining the question 
whether there is a trust or not.—RAIKES v. WARD 
(1842), 1 Hare, 445; 11 L. J. Ch. 276; 6 Jur. 530; 
66 H. R. 1106. 


Annotations :—As to (1) Consd. Hodgson v. Green (1842), 
141 L. J. Ch. 312. istd. Thorp v. Owen (1843), 2 Hare, 
607. Consd. Crockett v. Crockett (1848), Ph. 553; 
Webb v. Wools (1852), 2 Sim. N. S. 267. istd. Lambe v. 
Hames (1870), L. Rk. 10 Kq. 267. Refd. Browne v. Paull, 
Hoggins v. Paul (1850), 1 Sim. N. S. 92; Greene v. Greeno 
(1869), 17 W. RR. 487. 


236. ‘* According to her discretion.’’| 
A. by his will directed as follows: ‘‘I desire 
everything to remain in its present position during 
the lifetime of my wife for her use & benefit ; 
& after her decease, 1 devise my real estate to my 
then male heir, & his heirs in strict tail male; & 
I wish.my personal estate to be then equally 
divided among all my children. I give the above 
devise to my wife, that she may support herself 
& her children according to her discretion, & for 
that purpose.” Testator left several children, 
adults & infants:—Held: the wife took an 
absolute estate for life, without any binding trust 
In favour of the children.—THorre v. OWEN 
(1843), 2 Ilare, 607; 12 L. J. Ch. 417; 1 L. T. 
O. S. 286; 7 Jur. 894; 67 E. R. 250, 

Annotations :—Distd. Re Harris (1852), 7 Exch. 344; 











Kennett v. Gadbury (1864), 12 W. R. 1072. Consd. 
Lloyd v. Jackson (1867), 15 W. R. 408. Refd. Gloucester 
Corpn. v. Wood (1843), 8 Hare, 131. 








237. As donee should see fitting & 
proper.|—-Gift of residuary real & personal estate 
to testator’s wife with power to her to dispose of 
thesame unto & amongst all testator’s children or to 
any one or more of them for such estate either in 
fee simple or in tail term of life or other interest 
temporary or lasting or in such other shares, 
proportions or interest as his wife should in her 


favour.—Re Yost Estate (Alta, 
1927) 2D. L. R. 1001: [1927] » 
rm! ry R, 925.—CAN. 


benefit of m 


a. Donee “& children—‘* As my wife may direct 


may direct d&: desire.’’}—Testator be- 
queathed all his property to his wife 

. “absolutely for her benofit & the 
children as my wife 
desire ’’ :—IJ/cld : 
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discretion see most fitting & proper :—Held: an 
absolute gift to the wife—Howortn v. DEWELI. 
(1860), 29 Beav. 18; 6 Jur. N. S. 1860; 9 W. R. 
27; 54 EB. R. 531. 

Ba :—Apld. Lambe v. Hames (1870), L. R. 10 Eq. 


238. .|—Testator, by his will, directed 
that all his property should be “ at the disposal 
of his wife for herself & children”? :—Held: there 
was no joint tenancy between the widow & 
children ; but the widow, though not entitled to 
the property absolutely, had a personal interest 
in it; &, as between herself & her children, was 
either a trustee of the fund with a large dis- 
cretion as to the application of it, or she had a 
power in favour of the children subject to a life 
interest in herself. —CROCKETT v. CROCKETT (1848), 
2 Ph. 553; 171. J. Ch. 230; 10 L. T. O. S. 409 ; 
12 Jur. 234; 41 EB. R. 1057, L. C. 

Annotations :—Apld. Hodgson v. Green (1842), 11 L. J. Ch. 
312. Distd. ‘horp v. Owen (1843), 2 Hare, 607; Webb 
v. Wools (1852), 2 Sin. N. S. 267. Apld. Hart v. Tribe 
(1854), 18 Beav. 215. Distd. Alexander v, Alexander 
(1856), 27 L. T. O. 8. 333. Consd. Smith v. Smith (1856), 
2 Jur. N. S. 967. Apld. Ward v. Grey (1859), 26 Beav. 

485. Distd. Lambe v. Eames (1871), 6 Ch. App. 597. 
Consd. Hicks v. Ross (1872), L. R. 14 Eq. 141; Newill v. 
Newill (1872), 7 Ch. App. 253. Refd. Byne v. Blackburn 
(1858), 26 Beav. 41; Sulmon v. Tidmarsh (1859), 5 Jur. 
N. 8. 1380; Bibby v. Thompson (No. 1) (1863), 32 Beav. 
646; Izod v. Izod (1863), 1 New Rep. 462; Armstrong v. 
Armstrong (1869), 38 L. J. Ch. 463; Greene v. Greene 
(1869), 17 W. R. 487. 

239. .|—A. bequest to a wife “‘ for the 
benelit of herself & children ’’ constitutes a joint 
tenancy, as hetween the children, in the bene- 
ficial interest. 

Qu. : whether it creates a trust for the wife for 
life, with remainder to the children, or a trust for 
the wife & children collectively —ARMSTRONG v. 
ARMSTRONG (1869), I. R. 7 Eq. 518; 38 L. J. Ch. 
463; 20 L. T. 776; 17 W. RR. 570. 

Annotations :—Consd. Nowill v. Newill (1872), 7 Ch. App. 
253; Re Hill, Public Trustee v. O’Donnell, (1923) 2 Ch. 
259, Mentd. Baillie v Treharne (1881), 17 Ch. D. 388; 
Na Trusts, Hughes v. Anderson (1888), 38 Ch. D. 
240. .|—L. bequeathed to his wife his 

frechold house & all his personal property, the 

whole ‘ to be at her disposal in any way she may 
think best for the benefit of herself & family ’’ :— 

Held: these words did not operate to create any 

trust, but the widow was entitled to dispose of 

the property by her will, as she pleased,.—LAMBE 

v. EAMES (1871), 6 Ch. App. 597; 40 lL. J. Ch. 417; 

25 L. A 175 4 19 W. NR. 659, L. JJ. 

Annotations :—Apld. Mackett v. Mackett (1872), L. R. 14 Eq. 
49. Distd. Curnick v. Tucker (1874), L. R. 17 Kg. 320 ; 
Ls Marchant v. Le Marchant (1874). L. Tt. 18 kg. 414. 
Folld. 2’e Hutchineon & Tenant. (1878), 8 Ch. D. 540. 
Apld. 2?¢ Adams v. Kensington Vestry (1884), 27 Ch. D. 
394. Consd. Zte Hamilton, Trench v. Hamilton, [1895] 
1 Ch. 373; Re Williams, Williams v. Williame, [1897] 2 
Ch. 12. Apld. Re Hill; Public Trustee v. O'Donnell, 
1923) 2 Ch. 259. Refd. Humble v, Bowman (1877), 47 
L. J. Ch. 62; Re Roper's Trusts (1879), 27 W. R. 408 ; 
Mussoorie Bank vw. Raynor (1882), 7 App. Cas, 821; tte 
Diggles, Gregory v. Edmondson (1888), 39 Ch. D. 254, n. ; 
Will v. Hill, 1897) 1 Q. B. 483; Re Atkinson, Atkinson r. 
Atkingon (1911), 80 L. J. Ch. 370; Re Keighley, Keighley 
v. Keighley, [1919] 2 Ch. 388. 

241. For the benefit of his children.|— 
Testatrix, by her will, directed her trustce to pay 
£1,000 into the hands of C., to be laid out by him 
in the education of his two eldest sons, who 
should be alive at testatrix’s death ; if only one 
son, then £500, for the like purpose; if no son of 
C. living at her death, she directed the legacy in 
his favour to fall into the residue. C. died before 























trust created by the words used ‘‘ as 
my wife may direct & desire” being 
consistent only with an absolute gift.— 

EE (1921) N. Z L. R. 209.-- 
no Z. 
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testatrix, leaving two sons living at her death :— 
Held: the legacy was not an absolute gift to C., 
but a trust to some extent for the sons.— I lopG@son 
v. GREEN (1842), 11 L. J. Ch. 312; 6 Jur. 819. 

2 -]—‘‘ My house in Trevor Square 
1 give to my brother J., as residuary legatee of my 
remaining property, for the benefit of his 
children ” :—Held: J. was trustee of the house, 
as well as of the residue, for his children.—INDER- 
WICK v¥. INDERWICK (1844), 138 Sim. 652; 8 Jur. 
53; 60 EH. R. 2538. 

243. ** Maintenance of herself & our chil- 
dren.’’|—-Testator made his will in the following 
terms. ‘I give & bequeath all my property, of 
whatsoever description, to my wife, for the 
maintenance of herself, & our children,’? naming 
seven, “ & I constitute my wife to be sole extrix. 
of this my will,” etc. :—Held: a trust was thereby 
constituted for the benefit of the children.—Re 
HARRIS (1852), 7 Exch. 344; 21 L. J. Ex. 92; 18 
L. T. O. S. 278. 

244. ** Without leaving any child or children 
him surviving’? — No trust by implication.] — 
Bequest of residue of personal estate to trustees, 
upon trust for A., but, if he should dic in testatrix’s 
lifetime, ‘‘ without leaving any child or children 
him surviving,” then in trust for B. absolutely :— 
Held: not to create a trust by implication for the 
children of A. on his death in testatrix’s lifetime.— 
LEE v. Busk (1852), 2 De G. M. & G. 810; 22 
L. J. Ch. 97; 207. Tl. O. S. £73; 16 Jur. 1057; 
42 Iu. R. 1089, L. JJ. 3 affg. 8. C. sub nom. ADDISON 
v. Busk, LEE v. Busk (1851), 14 Beav. 459. 
Annotation :—N.F. Dowling v. Dowling (1865), 11 Jur. N.S. 

1033. (See 12 Jur. N.S. 720.) 

245. ‘Own use & benefit ’’—& mainte- 
nance & education of children.|—BHequest to A., his 
heirs & assigns, ‘‘ for his & their own use & benelit, 
& for the maintenance & cducation of his 
children ” :— Held: A. took no beneficial interest 
under this gift, which constituted him a trustee 
for the children.—STKADMAN v. RODWELL (1853), 
1 W. R. 464. 

246. —-—- ** & that of our infant daughter.’’| 
—Bequest to a widow ‘to be applied by her for 
the payment of my lawful debts & the residue for 
her own use & benefit & that of our infant 
daughter ” :—Held: this was not a discretionary 
trust, but they were equally entitled.—BIBBY v. 
eee (No. 1) (1863), 32 Beav. 646; 55 KH. RR. 
258. 




















Annotation :—N.F, Nowill rv. Nowill (1871), L. R. 12 Eg. 432. 

247. ——— ‘* Proceeds to be applied by her ’’ 
—Bringing up & maintenance of children.|— 
Testator devised all the rest, residue, & remainder 
of his real & personal estate to S., a married woman, 
her heirs & assigns, for ever; but upon trust, “ as 
to all the freehold,’ as he proceeded to declare ; 
‘* & as to the personal property so given as afore- 
said to S., to & for her own proper use & benefit 
for ever,’’ separately from her husband, ‘‘ & the 
proceeds to be applied by her in the bringing up 
& maintenance of’ all her children. S. died 
leaving several infant children :—Held: she took 
an absolute interest in the personalty, unaffected 
by any trust.—MACKETT v. MACKETT (1872), L. R. 
14 Kq. 49; 41 L. J. Ch. 704; 20 W. R. 860. 


Annotation :— Refd. Re Hutchinson & Tenant (1878), 8 
Ch, D. 540. 


248. ——- ——— ‘‘ At his discretion for further 
use & benefit.’’|—Testator, after certain bequests 
to his widow, gave the residue of his estate to his 
father “for his own use & benefit, & at his 
discretion for the further use & benefit” of his, 
testator’s, daughter, who was then a minor & his 
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only child :—Held: under this clause the father 
took the residue as trustee for himself & testator's 
daughter as joint tenants, with a discretion in the 
father as to the application of the daughter’s share 
during her minority.—ATKINSON v, ATKINSON 
(1890), 62 L. T. 735, D. C 

249. ——— ‘‘For bringing up.’’]|—Testator by 
his will (inter alia) bequeathed the sum of £15 
per annum to A. ‘ for bringing up’”’ C. :—Held: 
a trust was created for the benefit of C., which 
would not be defeated by the death of A. in the 
lifetime of C.—PILCHER v. RANDALL (1861), 4 
L. T. 398; 9 W. R. 251. 

250. Solely for benefit & support of chil- 
dren.|—-Testator gave to K. £50, & also ten lease- 
hold houses, wishing the profits of the houses to 
be solely applied for the benefit & support of K.’s 
children, he paying the rent & performing the 
covenants contained in the lease:—Held: K. 
took the gift in trust for his children, to be applied 
exclusively for their benefit.—KENNETT v, GaD- 
BURY (1864), 11 L. T.17; 12 W. R. 1072. 

251. Benefit of herself & all his children.]— 
Testator gave all his real & personal estate to his 
wife for the use & benefit of herself & all his children 
whether born of his former or of his then present 
wife é& appointed his wife & three other persons 
his exors. :—Held: the wife & children took as 
joint tenants.—NEWILL ». NEWILL (1872), 7 Ch. 
App. 253; 41 L. J. Ch. 432; 26 L. T. 175; 20 
W. RR. 308, I. C. 

Annotations :— Consd. Fi»her v. Webster (187 

283; Je Adain’s Policy Trusts (1883), ; ‘ 

Apld. Re Seyton, Seyton v. Satterthwaite (1887), 34 Ch. D. 


5S1L: Re Astbury, Astbury v. Godson, [1926] W. N. 336. 
Refd. fe Wilmot, Wilmot v. Betterton (1897), 76 L. T. 415. 


252. .|—A policy was taken out on the 
life of the assured for the benefit of his wife & 
children :—Held: his widow & children took as 
joint tenants.—-Re SEYTON, SEYTON v. SATTER- 
THWAITE (1887), 34 Ch. D. 5113; 56 1. J. Ch. 775 ; 
56 L. T. 479; 385 W. R. 3738; 3 T. L. BR. 377. 
Annotations :—Folld. Re Davies’ Policy Trusts, [1892] 1 Ch. 

90. Consd. He Griffith’s Policy, [1903] 1 Ch. 739. 

253. —— .|—A policy was taken out on 
the life of the assured for the benefit of his wife & 
children pursuant to Married Women’s Property 
Act, 1870 (c. 93). The assured died, leaving a 
widow & five cbhildren:—Held: the widow & 
children took the money payable under the policy 
as joint tenants.—Re Davies’ Pottcy Trusts, 
[1892] 1 Ch. 90; 61 L. J. Ch. 650; 66 L. T. 104. 

254. Exclusively for her benefit & that of 
our three children.|—Re ASTRURY, ASTBURY v. 
Gopson, [1926] W. N. 336. 

255. ‘‘For the benefit of themselves ”’ 

‘“*& their respective families.’’] — Testator 
bequeathed the residue of his personal estate in 
equal shares to his five named brothers & sisters 
‘‘for the benefit of themselves & their respective 
families.’’ ‘I'wo of the legatees had children, 
another predeceased testator leaving children, & 
another was a spinster :—Held: it was a bequest 
to the legatces absolutely, & not as trustees for 
their children.—Re Hitt, PUBLIC TRUSTEE v. 
O'DONNELL, [1923] 2 Ch. 259; 938 L. J. Oh. 13; 
129 L. T. 824. 

256. Donee & others—Annuity to donee-——‘‘ Also 
to provide for.’’]—-Testator bequeaths to “‘ his 
only son £60 per year for ever: also to provide for 
the two daughters of H. & the remainder of his 
property to the two children of 8S.’ :—Held: 
under these words, the two daughters of II. do 
not take any benecfit.—ABRAHAM v. ALMAN (1826), 
1 Russ. 509: 38 E. R. 196. aan ee 

» 20 


Annotations :—Consd. Re Moore, Moore v. Roche 
L. J. Cb. 418. Refd. Kwan v. Morgan (1858), 32 L. T. O. 8. 
19. 
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Part I.—TrRusts. 


257. ——— ‘‘ To enable him to assist ’’—Such of 
the children of his brother—‘‘ As he should find 
deserving of encouragement.’’]—Testator gave 
annuties out of any money arising from whatever 
dividends he might die possessed of in the Bank 
of England, & the residue of the dividends to his 
brother A., to enable him to assist such of the 
children of his brother F. as he should find deserv- 
ing of encouragement, & upon the demise of the 
annuitants or any of them, testator gave each 
annuitant’s proportion of the before-mentioned 
dividends to his brother A., to be at his disposal, 
but the principal to remain in the bank :—Held: 
no trust was created for the children of F., but A. 
took absolutely the capital of testator’s stock, 
subject to the annuitics.—BENSON v. WHITTAM, 
HEMMING v. WHITTAM (1831), 5 Sim. 22; 11L. J. 
Ch. 94; 58 E. R. 246. 

Annotations :—Apld. Thorp v. Owen (1813), 2 Hare, 607, 
Refd. Hodgson v. Green oie 11 L. J. Ch. 312; 
Gloucester Corpn. v. Wood (1843), 3 Hare, 131. 

258. ‘* To maintain or bring up.’’|—-Testa- 
trix gave £1,000 to her nephew to maintain & 
bring up her natural son, F.; & she directed the 
interest of one-fourth of her residuc to be applied 
for the maintenance & education of F. during his 
infancy, & the capital to be paid to him on his 
attaining twenty-one :—Held : the nephew was not 
a trustee of the £1,000 for F., but was entitled to 
it for his own bencfit.—BIDDLES v. BIDDLES 
(1847), 16 Sim. 13 60 K. R. 772; sub nom. WaRD 
'. BIDDLES, 16 1. J. Ch. 4553 11 Jur. 624. 

Gifts with superadded powers.|—-See VPowErs, 
Vol. XXXVII1., pp. 389-399, Nos. 34-118. 

Precatory words.]|—See Sub-sect. 3, IT., post. 





i. Trust by Imposition of a Condition. 


259. General rule—Construction according to 
context.|—(1) ‘‘ An express trust,’”? by which 1 
understand the legislature to mean a trust which 
arises upon the construction of the written instru- 
ment, not upon any inference of law imposing 
a trust upon the conscience; a trust arising 
upon the words of the instrument itself (LORD 
CAIRNS, C.). 

(2) There is no authority for affirming the 
creation of an express trust binding a particular 
estate from an imposition of collateral duties, 
& a general direction that testator’s purposes 
should be carricd into effect. The words ‘on 
condition ’? may or may not import a trust accord- 
Ing to their collocation in the sentence (LORD 
O HAGAN).—CUNNINGHAM v. Foot (1878), 3 App. 
Cas. 974; 38 L. T. 889; 26 W. R. 858, TT. L. 
Annotations :—As to (1) Consd. Price v. Phillips (1894), 11 

r. L. R. 86. Apld. Toater v. Toates, [1926] 2 K. B. 30. 

Generally, Reid. Ze Lacy, Royal Genoral Theatrical Fund 

Assocn. v, Kydd, [1899] 2 Ch. 149. 

260. Intention of testator.] — Testator 
devised land at M. to his son R. in fee, on the 
express condition that R., his exors. or adminis- 
trators, should, within three months after testator’s 
death, relinquish all claim to a sum of £3,400 due 
to him by testator; & he devised other land to 
trustees, on trust for sale, & to stand possessed of 
the proceeds of sale, after payment of the 
deficiency, if any, of his residuary personal estate 
to pay his debts as thereinafter mentioned, on 
trust for his wife for her life, with remainder in 
trust for some grandchildren; & he devised all 
other his real estate not thereinbefore disposed of 
to his sons J. & R. in fee, in equal shares; &, after 
making some specific bequests of personal estate, 
he bequeathed the residue of his personal estate 
to trustees upon trust for conversion, & to stand 
possessed of the proceeds upon trust to pay his 

J.—VOL. XLIII. 
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debts, except the debt of £3,400 due to R. & two 
other specified debts, & on trust to retain the 
surplus for the benefit of his sons J. & R. in equal 
shares. But, in case his residuary personal estate 
should be insufficient to pay his debts, except as 
aforesaid, he directed that the deficiency should be 
paid out of the proceeds of the sale of the real 
estate which he had directed to be sold. KR. died 
before testator without issue :—Held: the con- 
dition bound the land at M. notwithstanding the 
lapse of the devise, & the debt of £3,400 must be 
discharged oat of it. 

The lien will be bound if the ct. can see that the 
real intention of the testator was to create a 
trust (Fry, J.).—Re Kirx, Kirk v. KIRK (1882), 


rae as D. 431; 47 L. T. 36; 31 W. §. 94, 
"261. “To pay.’’?]—CRICKMERE v. DATERSON 


(1588), Cro. Eliz. 146; 78 Is. R. 4033; sub nom. 
CRECKMERE ¥. PATTERSONS, 1 Leon. 174. 
Annotations :—Refd. Freak v. Leo (1679), 2 Show, 36; 

Wright v. Wilkin (1860), 2 B. & 8. 232. 

262. .}—Mounwn’s (LORD) CAsE (undated), 
cited in 3 Swan. at p. 592. 

Annotations :—Refd. Cook v. Fountain (1676), 3 Swan. 585 ; 

Pyke v. Pyke (1750), 1 Vos. Sen. 376. 

263. Payment of legacies.|—A. devised all his 
lands to his younger son, charged with legacies 
to be paid within a certain time out of the lands, & 
amounting to more than the profits of the lands 
during that time :—Held: (1) an estate in fee 
passed to the son; (2) the payment of the legacies 
was a trust & not a condition. —REAKE v. LEA 
(1679), 1] Freem. K. B. 479; 89 FE. R. 360. 

264. »}—CUNNINGHAM v. Toor, No. 259, 
ante. 

265. Payment of annuity.}] — Testator  be- 
queathed his business to trustees, upon trust to 
permit J. to carry on & manage the business upon 
condition (infer alia) that he should pay a certain 
annuity to pltf. The annuity was not paid, & plté. 
filed her bill against J. for the purpose of enforcing 
the performance of the condition. To this bill J. 
demarred for want of equity, on the grounds that 
he was not a trustee for the annuitant but beneficial 
owner of the business, & also for want of partics, 
submitting that the exor. ought to be a party to 
the suit. Ile also answered as to certain parts of 
the bill:—Held: the condition was equivalent 
to a trust, & the exor. was not a necessary a 
to the suit.—REES v. ENGELBACK (1871), lL. R. 12 
Kq. 225; 40 L. J. Ch. 882; 24 L. T. 417; 19 
W. R. 809. 


Annotations :—Refd. Re Williames, Androw v. Willlamcs 
(1885), 64 L. T. 105; Batthyany v. Walford (1886), 33 
Ch. D. 624; Jay v. Jay, (1924) 1 K. B. 826. 


26%. Condition against waste.|—A lady, tenant 
for life of am estate, subject to a condition not to 
commit waste, married; & during the coverture 
her husband cut & sold timber on the estate :— 
Held: the condition was not in the nature of a 
trust, &, consequently, neither the wife nor her 
estate, but the husband alone was answerable 
for the waste. 

If a person to whom an estate for years is given, 
coupled with an express trust to raise moncy for 
payment of debts or to do any other act, assigns 
the term to a third person upon the trusts declared, 
he is guilty of a breachof trust, because he had no 
authority to make the assignment (SHADWELL, 
V.-C.).—K1naquaM v. LEE (1846), 15 Sim. 396; 
16L. J. Ch. 49; 8 L. T. O. S. 359; 11 Jur. 4; 
60 KH, R. 673, 

Annotation :—Refd. Powys v. Blagrave (1854), Kay, 495. 

267. Condition for relinquishment of claim.] —— 
Re Kirk, Kirk v. Krrx, No. 260, ante. 

PP 
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Sect. 3.—Creation of trusts: Sub-sect. 8, E., F., G. 
& HH. (a) & (b) 1.) 


268. To provide a home.j]—Testator directed 
his trustees to pay the interest on £5,000 to M. A. 
while unmarried provided she should act as guar- 
dian to his children & provide a home for such of 
them as should require it, but this condition was 
not to deprive her of the income, while unmarried, 
although no child should so reside with her :— 
flcld: the bequest was for the benefit of M. A. 
& did not create a trust which would exempt it 
from legacy duty.—A.-G. v. SHARPE (18980), 7 
a in R. 165, D. C.; affd. (1891), 7 T. L. R. 558, 

269. Residence in settled house.|—Testa- 
trix gave her residuary estate, in the events which 
happened, to her niece ©. on condition that she 
resided in testatrix’s house during the life of 
testatrix’s sister M., & provided there a home for 
M. so long as she wished ; in the event of C. not 
complying with the condition, to another niece 
upon the like condition; in the event of neither 
nicce complying with the condition, upon trust for 
M. for life with other trusts over on her death. At 
the date of testatrix’s death M. was a lhinatic not 
so found, confined in an asylum, & was not 
expected to recover her faculties. Upon a sum- 
mons by C. under the Settled Land Acts :—Held: 
C. was a person having the powers of a tenant for 
life, the condition as to providing a home was void 
so far as it prevented C. from exercising her power 
of sale, & she was entitled to sell the house & keep 
the proceeds absolutely. 

This provision ... is in truth a condition, & 
not merely a trust or reservation for the benefit 
of this lunatic (Joycr, J.).—Re RIcHarnvson, 
RICUARDSON v. RiciARDSON, [1904] 2 Ch. 777; 
73 L. J. Ch. 783; 91 L. T. 775; 583 W. R. 11; 48 
Sol. Jo. 688, 

Conditions creating charitable trusts.]—Sce 
ae Vol. VIIL., pp. 322, 323, Nos. 1042- 

ie 





F. Trust by Creation of a Charge. 

270. General rule—Distinction between trust & 
charge—*‘ Charged & chargeable.’’]—Gencral devise 
& bequest to two persons, their heirs, exors., 
madinistrators, etc., upon trust in the first place to 
pay, & charged & chargeable with all testator’s 
debts & funeral cxpenses, & the legacics after given. 

Those persons, being afterwards appointed 
exors., taking the absolute property, subject only 
to a charge, are entitled to the residue undisposed 
of, including a legacy to a charity, void by charit- 
able Uses Act, 1736 (c. 36), for their own benefit, 
against the claim of the next of kin; the whole 
property being personal. Upon their right, as 
CXOTS., Qi. 

The difficulty I feel is, whether I am to construe 
the words “upon trust’? to mean ‘‘ charged & 
chargeable’ . . . The question is whcther upon 
the whole will this is to be taken as a devise & 
bequest to these exors. with reference to their 
office; upon a trust to pay ; or as giving them the 


_— we 
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absolute property subject only to a charge; & 

I think the latter was the intention (LORD ELDON, 

C.).— DAWSON v. CLARKE (1811), 18 Ves. 247; 34 

EB. R. $11, L. C, 

Annotations :—Apld. Southouse v. Bate (1814), 2 Ves. & B. 
396 ; aden v. Lumley (1823), 1 L. J. O. S. Ch. 2386. 
Distd. Rhodes v. Rudge 1826), 1 Sim. 79. Consd. Russell 
v. Clowes (1846), 2 Coll. 648. ipic: Mapp v. Elcock (1849), 
2Ph.793. Consd. Read v. Stedman (1859), 26 Beav. 495. 
Refd. Parsons v. Saffery (1821). 9 Price, 578; Woollett v. 
Harris (1821), 5 Madd: 452; Wood v. Cox (1837), 2 My. 
& Cr. 684 ; Mullen v. Bowman (1844), 1 Coll. 197 ; An 
v. Andrew (1845), 1 Coll. 686; Barra v. Fewkes (1864), 
2 Hem. & M. 60; Clarke v. Hilton (1866), L. R. 2 Eq. 
810; Merchant Taylors’ Co. v. A.-G egy Oh Ch. App. 








512. Mentd, Salo s. Mooro (1827), 1 Sim. 534. 
271. .|—Kina v. Dentson, No. 98, 
ante. 


272. Charge of annuity—Lands devised to trustees 
upon trusts.|—Testator gave an annnuity to A., & 
charged the same upon all his freehold & leasehold 
estate. We afterwards devised his freehold 
estates to trustees, who were also his exors., upon 
trust, subject to the charge to, & for the use of his 
grandson & his heirs. The trustees, being in 
possession of the estates, paid the annuity to A. 
during the minority of the grandson, & within 
twenty years before the filing of the bill by A. 
against the grandson :—Held: the grandson was 
not a trustee for the annuitant within Heal Pro- 
perty Limitation Act, 1833 (c. 27), 8. 5, or other- 
wise.—IFRrANCIS8 v. GROVER (1845), 5 Hare, 39; 
165. J. Ch. 99; 6L. T. O. S. 235; 10 Jur. 280; 
67 BH. R. 818. 

Annotations -—Apld. Cunningham v. Foot (1878), 3 App. Casa. 
974. Refd. Petre v. Petice (1853), 1 Drew. 371; Re 
Ashwoll's Will ea: John. 112; Re England, Steward v. 
Kngland (1895), 65 L. J. Ch. 21; Re Jordison, Raine v. 
Jordison, (1922] 1 Ch. 440. Mentd. Hughes v. Williams 
(1852), 3 Mac. & G. 683; Lewis v. McKay, Algate v. 
Vugiler, Clark ». Potter (1924), 93 L. J. K. B. 840. 


273. ‘‘ Paying.’’|—-Testator devised frec- 
holds & copyholds to his son for life, &, after his 
decease, to his first & other sons, paying £10 a 
year to M. for life :—Held: the word ‘“ paying ”’ 
created a charge & not a trust.—IIOpDGE v. CHURCH- 
WARD (1847), 16 Sim. 71; 60 E. R. 799. 

Annotation :— Folld. Cunningham v. Foot (1878), 3 App. Cas. 





Provision for payment of debts.|—-Sec Exnr- 
cutors, Vol. XXIII., pp. 31]-316, 341, 364-366, 
Nos. 3751-3816, 4056-4061, 4310-434] ; Lrmrra- 
TION OF Actions, Vol. XXXII., pp. 508, 509, Nos. 
1678-1686. 

Devise of realty charged with legacies.|—See 
LIMITATION OF ACTIONS, Vol. XXXII., p. 406, 
Nos. 844, 845. 


G. Beneficial or Fiduciary Interest of Executor in 
Residue. 
See Exncutors, Vol. XXIII., pp. 469-472, Nos. 
5382-5408. 
Precatory words.|— See Sub-sect. 3, H., post. 


H. Precatory Words. 
(a) In General. 


274. General rule.|—Devise of absolute interest 
to one, with any expression that he shall dispose of 





PART I. SECT. 8, SUB-SECT. 3.—E. 

2681. To provide a home.J—RBURNS »v. 
BURNS (1874), 21 Gr. 7.—CAN. 

268 ii. ——.}—WITKINSON v. WILSON 
(1894). 26 O. R. 213.—CAN, 

b. Conditional upon accepting burden 
of trust.}--The will of stator ap- 
pointing D. & B. his sole exors. & 
administrators contained the following 
clause ‘' To each of my said trustees, 
D. & B., who shall accept of this trust 
the sum of $500 each * :—Held: the 
logacios were conditional upon the 
legateos undertaking the burden of the 


trust & that the exors. were not entitled 
to take by way of compensation moro 
than the amount of the legacios.—TIee 
LENDRUM (1915), 32 W. L. R. 556; 
9 WwW. WwW. R. 245; 24 nN. L. R. 885,— 


c. Worship performed c& festivals 
duly observed.|—-MURLIDIIAR v¥. DIWAN 


PART I. SECT. 8, SUB-SECT. 3.—F. 
d. General rule.J—Every charge on 


an estate does not create a trust, 
although it imposes a burden; but it 
may create a trust depending on the 
nature of the charge. If the gift is an 
express one, & if the person taking the 
estate is bound to give effect to the 

ft as a truatce, then it is an express 
rust.—CHARITARLE DONATIONS & BE- 
ct ComRs. v. WYBRANTS (1845), 2 

oO. & Lat. 182 b 7 I. Kq. R. §610.— e 


e. ——.}-HontT v. BATEMAN (1848), 
10 I. Eq. R. 360.—IR. 


{. Charge of rqactes ./-Re HAZLETTE, 
[1915] 1 1. R. 285.—IR. 
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the whole or part to A, not properly a devise but a 
trust for A. which ct. will execute after death of 
the first devisee.—BULL v. VARDY (1791), 1 Ves. 
270; 80 E. R. 338. 


Annotationa :—Consd. Brown v. Higgs (1800), 5 Ves. 495; 
Morice v. Durham (Bp.) (1805), 10 Ves. 522; Re Brierley, 
Brierley v. Bricrley (1894), 43 W. R. 36. efd. Cowper 
e. Hear tE (No. 2), Cooper v. Mantell (No. 2) (1856), 22 

eav. ; 


275. Necessity for object.|—-The will of testator 
contained the following devise, ‘‘ I give, devise, & 
bequeath unto my said two daughters, the said 
A. H. & A. M.,all my freehold & leasehold messu- 
ages, dwelling-house, lands, hereditaments, & 
premises at. . . with their & every of their rights, 
members, & appurtenances to hold the same free- 
hold & leasehold messuages, dwelling-houses, lands, 
hereditaments, premises, unto & to the use of my 
said two daughters, the said A. H. & A. M. & their 
respective heirs, exors., administrators, & assigns, 
unto & equally between them, share & share alike, 
as tenants in common, & not as joint tenants, & 
to & for their several & respective sole & separate 
use & benefit absolutely, & it is my will & request 
that they shall not sell or dispose of any part of my 
said freehold or leasehold premises.’ A subse- 
quent part of the will contained a bequest of a sum 
of stock to trustees, in trust to pay the income to 
another daughter for her life ‘“‘ for her own sole & 
separate & inalienable use & benefit, & without 
power of anticipation’? :—Held: the words of 
the devise, even if they had stood alone, would have 
been insufticicnt to operate as a restraint on antici- 
pation ; the cases as to precatory trusts did not 
apply, as there was no trust imposed in favour of 
some other person; & the subsequent bequest 
strengthened this construction hy showing that 
testator, when he intended to impose a restraint 
on anticipation, knew of & used the appropriate 
words for so fettering the estate. 

The ct. often implies a trust from precatory 
words, but only in favour of some other person 
(Corron, L.J.).—e Wurcuines to Burt (1888), 
59 L. T. 490, C. A. 


(6) Construction. 
i. In General. 


276. General rule—Gift accompanied by words 
of entreaty.|— Karon v. Watrs, No. 175, post. 

277. ho -] — The words “ precatory 
trust ~ .. . fare] used as a roundabout way of 
saying that the ct. found that there was a trust, 
although the trust was not expressed as such, but 
by words of prayer or suggestion or the like 
(Cittry, J.).—Re Sanson, SANSON v. TURNER 
(1896), 12 T. L. R. 142. 

278. .|—Re ATKINSON, ATKINSON v. 
ATKINSON, No. 378, post, 

279. Construction depends on circumstances of 
case.|—-(1) It is necessary for a person in his will 
velle, not only petere & rogare, & whether such 
Cxpressions are declarations of testator’s absolute 
will & pleasure, or only a request to be granted or 
refused, depends upon the circumstances of the 
case (LORD HARDWICKE, C.). 

(2) The question here is, whether the words of 
testatrix are imperative, & it is plain they are not 
so: there 18 no request to settle the whole lands, 
or any particular part, but a power is left in him to 
dispose of, sell, or give away the whole estate in 
his life, & only so much as he should stand seised 
A at his death, she requests he should settle 
(LORD HARDWICKR, C.).— BLAND ». BLAND (1745), 
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PART I. SECT. 3, SUB-SECT. 3.— 
H, (b) i. 2 


283 1. Words amounting to a com- 


mand.J—-When testator expresses & 
desire as to the disposition of property, 
& the objects to which he refers are 
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rie Kq. Cas. 349; 9 Mod. Rep. 478; 30 E. R. 


Annotations :—As to (1) Refd. Cunliffe v. Cunliffe G78), 
Amb. 686; Pierson v. Garnet (1786), 2 Bro. C. OC. 38; 
a nage v. Barnard (1789), 2 Bro. C. C. 585 ; Malim v. 

eilghley (1795), 2 Ves. 529. Generally, Refd. Gibson v, 
Rogers, Rogers ». Gibson (1750), Amb. 93. Mentd. Gon- 
stable v. B (1849), 13 Jur. 619. 


280. .I— The proposition that the ct. does 
not presume & that merely precatory words do 
not create a trust, supposes the whole intention 
of testator, so far as it had been committed to 
writing, to be before the ct., & that the uncertainty 
is occasioned by the intention which is declared, & 
does not apply to a case in which, from the terms 
of the bequest, it would appear that there was a 
written expression of the intention of testator, 
which is not before the ct., & uncertainty is occa- 
sioned by the absence of that written declaration. 
—QGLOUCESTER COoRPN. v. Woop (1843), 3 Hare, 
131; 2%. T. O. S. 117; 7 Jur. 1125; 67 E.R. 
326 3; on appeal, sub num. GLOUCESTER CORPN. ¥, 
OSBORN (1847), 1 H. L. Cas. 272, TI. L. 


Annotations :~- Reid. Briggs ». Penny (1851), 3 Mac. & G. 
546. Mentd, A.-G. v. Windsor (Dean & Canons) (18358), 
24 Beay. 679 ; Lord v. Colvin (1861), 1 Drew. & Sm. 475; 
Aston v. Wood (1868), L. R. 6 Eq. 419; Willoughby v. 
Storer (1870), 22 I. '. 896; Re Dutton, Hr p. Veake 
la a L. T. $30; Falle v. Godfray (1888), 14 App. 

08. 3 


281. -|—The doctiine of precatory trusts 
is not to be extended, &, in considering whether 
precatory words create a trust, the ct. will not 
look only to particular expressions, but see whether 
on the whole will testator’s intention was to create 
a trust, & regard will be had to any embarrassment 
& difficulty which would arisc from a trust. 
Testatrix gave all her property, real & personal to 
her daughter, ‘cher heirs & assigns; & it is my 
desire that she allows to [my relative & companion] 
A. G. an annuity of £25 durmg her life, & that A. G. 
shall if she desire it have the use of such portions 
of my household furniture as may not be required 
by my daughter.’ The daughter & her husband 
were appointed exors. :—Held: no trust or obliga- 
tion to pay the annuity was imposed upon the 
daughter, but there was only a request to the 
daughter, not binding her in law, to make that 
provision for A. G.—Re DIGGLES, GREGORY vv, 
KDMONDSON (1888), 39 Ch. D. 253; 59 I. T. 884, 
CAs 
Annotations :-—Apld, Re Downing’s Residuary Estate (1888), 

60 T. T. 140; Re Hamilton, Trench 7. Hamilton, (1895| 

2 Ch. 370. Consd. Re Atkinson, Atkinson v. Athinson 

(1911), 80 L. J. Ch. 370. Distd. Ae Jevons, Jevons vv. 


Public Trustee (1911), 56 Sol. Jo. 72. Refd. Re Oldticld, 
Oldfield v. Oldficld, [1904]1 Ch. 549. 











282. | — Re Wamitton, TRENCIE vv, 
HAMILTON, No. 376, post. 
283. Words amounting to command.| — (1) 


Devise to A. & her heirs for ever, in the fullest 
confidence that after her decease she will devise 
the property to my family; A. is tenant in fee. 

(2) To create a trust by means of an obligation 
imposed upon the conscience of a devisee, the 
words must be imperative, the subject must be 
certain, & the object as certain as the subject. 

(3) The words ‘‘in the fullest confidence’ are 
imperative 

(4) Do the words ‘‘ my family ”’ import a class 
of persons among whom she is to make a selection, 
capable of such precise definition, that it can be 
said, that the objects of this trust are certain (LORD 
Epon, C.).—Wrieut v. ATKYNS (1823), Turn. & 
R. 143; 37 E. R. 1051, L. C. 


tations :-—Aae to (1) Apld. Re Williams, Williams v. 
4Wiltame, [1897] 2 ch. 12. Refd. Crawfurd v. Crawfurd 


certain, the desire so expressed, 
amounts to a command. ARY 7%, 
CaRY (1804), 2 Sch. & Lef. 173.—IR. 
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1825), 3 L. J. O. 8S. Ch. 105. As to (2) Refd. Knight v. 

night (1840), 3 Beav. 148; Thorp v. Owen (1843), 2 

Hare, 607; Greene v. Marsden (1853), 1 Eq. Rep. 437. 

As to (4) Refd. Liley ». Hey (1842), 1 Hare, 580; De 

Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 524 ; Wing- 

ficld v. Wingficld (1878), 9 Ch. D.658. Generally, Mentd. 

esea ale v. Briggs (1856), 8 De G. M. & G. 391; Turner 

v. Wright (1860), 2 De G. F. & J. 234; Blake v. Peters 

(1863), 1 De G. J. & Sm. 345. 

284, .|—As a general rule, it has been laid 
down, that when property is given absolutely to 
any person, & the same person is, by the giver 
who has power to command, recommended or 
entreated or wished, to dispose of that property 
inf avour of another, the recommendation, entreaty, 
or wish shall be held to create a trust, first, if the 
words are so used, that upon the whole they 
ought to be construed as imperative; secondly, 
if the subject of the recommendation or wish be 
certain; &, thirdly, if the objects or persons 
intended to have the benefit of the recommenda- 
tion or wish be also certain (LORD LANGDALE, 
M.1.).—KNIGuT v. KNIGHT (1840), 3 Beav. 148 ; 
OL. J. Ch. 354; 4 Jur. 839; 49 E. R. 58; on 
appeal, sub nom. Kniaur v. BOouGHTon (1814), 
11 CL & Fin. 513, IT. Lh. 

Annotations :—Distd. Shelley v. Shelley (1868), L. 2. 6 Ea. 

540. Consd. Ate Williams, Williams v. Williains, [1897] 

2 Ch. 12. Apld. Re Oldneld, Oldfield ». Oldfield, [1904] 

1 Ch. 549. Refd. Williams v. Williains (1851), 1 Sim. N.S. 

358; Green v. Marsden (1853), 1 Drew. 646; lteoves v. 

Baker (1854), 18 Boav. 372; Lomax v. Ripley (1855), 

3 Sm. & GQ. 48 | Smith v. Smith (1856), 2 Jur. N. 8. 967 ; 

fe Pinckard’s Trusts eer 4 Jur. N.S. 1041; Wheeler 

v. Smith (1860), 1 Giff. 300; Scott v. Key (1865), 35 

Beayv. 291; Greene v. Groene (1869), 17 W. ht. 487; 

Klis v. Ellis (1875), 44 1. J. Ch. 225; He Atkinson, 

Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. Mentd. 

Holmesdale v. West (1866), L. R. 3 Kq. 474. 

285. Intention to create trust.] — (1) 
Testatrix, by her will, after giving, among other 
legacies, asum of £3,000 to S. & a like sum of £3,000, 
in addition for the trouble she would have in 
acting as extrix., bequeathed all her residuary 
personal cstate & effects unto S., ‘‘ well knowing 
that she will make a good use & dispose of it in a 
manner in accordance with my views & wishes ”’ : 
testatrix appointed S. sole extrix. of her will :— 
Held: S. did not take the residue for her own 
benefit, but the words of the bequest created a 
trust. 

(2) Words accompanying a gift or bequest, 
expressive of confidence, or belief, or desire, or 
hope, that a particular application will be made 
of such bequest, will be deemed to import a trust 
upon these conditions : (a) that they are so used as 
to exclude all option or discretion in the party 
who is to act, as to his acting according to them 
or not; (b) the subject must be certain; & 
(c) the objects expressed must not be too vague 
or indefinite to be enforced. 

Vagueness in the object will, unquestionably, 
furnish reason for holding that no trust was in- 
tended yet this may be countervailed by other 
considerations, which show that a trust was in- 
tended, while, at the same time, such trust is not 
sufficiently certain & definite to be valid & effec- 
tual. 

(3) It is not necessary to exclude the legatce 
from a beneficial interest that there should be a 
valid or effectual trust ; it is only necessary that 
it should clearly appear that a trust was intended. 
—~BricGs v. PENNY (1851), 3 Mac. & G. 546; 21 
L. J. Ch. 265; 18 L. T. O. 8.101; 16 Jur. 93; 42 
HK. 1. 371, L. C.; subsequent proceedings, sub nom. 
LANGDALE (LADY) v. Briaas (1856), 8 De G. M. & 
G. 391, L. JJ. 


Annotations :—As to (1) Distd. Reynolds v. Kortright (18654), 
18 Beay. 417. Oonsd. Greene v. Greene Gaara ve R. 
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487. Distd. Irvine 7. Sullivan (1869), L. R. 8 Eq. 673; 
Stead v. Mellor (1877), 5 Ch. D. 225. Apld. Re Boyes, 
Boyes v. Carritt (1884), 26 Ch. D. 531. Refd. Cawood »v. 
Thompson (1853), 17 Jur. 798; Peace v. Hains (1853), 

11 Hare, 151; Shepherd v. Nottidge (1862), 2 John. & H. 

766 ; Re Fleetwood, a eel v. Brewer (1880), 15 Ch. D. 

594; Ite Kyre, Eyre v. Kyre fee) 49 L. T. 259. As to 

2) Consd. Cowman v. Harrison (1852), 10 Hare, 234. 

Id. Bernard v. Minshull (1859), John. 276. Generally, 
entd. Johnson v. Ball (1851), 5 De G. & Sm. 85; 

Brenchley v. L (1852), 2 Rob. Eccl. 441; Topham v. 

Portland (1863), 1 De G. J. & Sm. 517; Barrs v. Fewkes 

(1865), 6 New Rep. 355. 

286. .|—Where a gift is in terms absolute, 
but accompanied with an expression of wishes in 
favour of another object, & of confidence in the 
legatee, unless the language is so express as to be 
in terms imperative & to exclude al] discretion, il 
cannot bind the legatee.—LOMAX v, RIPLEY (1855), 
3Sm. & G. 48; 3 Eq. Kep. 301; 24 L. J. Ch. 254 ; 
65 E.R. 558; sub nom. LOMAX v. RIPLEY, RAYNE 
v. Riptey, 24 L. T. O. S. 323; 1 Jur. N.S. 272; 
3 W. TN. 269. 

Annotations :—Consd. Rowbotham v. Dunnett (1878), 8 
Ch. D. 430. Refd. Cullen wv, A.-G. for Ireland (1866), 12 
Jur. N. S. 531, n.; Ie Crawshay, Crawshay v. Crawshay 
(1890), 43 Ch. D. 615. 


287. —-—.|]—-Testatrix devised real estate to 
two persons, their hcirs & assigns, as tenants in 
common, for their personal use & benefit, without 
any restriction, trust, or condition whatever. 
One of the devisees was a mere acquaintance of 
testatrix, & the other was her solr., who prepared 
her will & to whom she expressed her intention of 
leaving her property to charitable purposes. ‘he 
solr. informed her that such a devise would not be 
legal, & this absolute gift was then executed. No 
undertaking, express or implied, was given by the 
devisecs to accept a charitable trust, though 
testatrix probably expected that the devisces 
would apply the property to some good & useful, 
but not necessarily charitable, purpose : —Held: 
whatever might have been the wish or expectation 
of testatrix, the devisees were not bound by any 
secret trust to carry out such intention, but were 
free to dispose of the property as they pleased ; 
& an action claiming to have the devise declared 
void was dismissed.—ROWBOTHAM v. DUNNETT 
(1878), 8 Ch. D. 4303; sub nom. ROBOTHAM v. 
DUNNETY, 47 Ll. J. Ch. 449; 88 1. T. 278; 26 
W. RK. 529. 

Annotation :—Refd. Freeman v. Laing, [1899] 2 Ch. 355. 

288. .J—N., by his will dated Dec. 13, 1901, 








| devised & bequeathed all his estate & effects of 


every description to his brother, C. T. C., abso- 
lutely, & he appointed his brother, Hf. J. M., & 
C. G. exors. & trustees of his will, On Jan. 1], 
1902, N. signed a document or letter which was 
headed “ Instructions to my exors. C., M., & G.— 
Dear brother C. (I dictated this to G.)—Like many 
others who have gone before me, I have failed to 
make provision for the distribution of my property 
amongst my relatives & friends before if became 
too late to do it with care. For this reason I have 
left all my estate to you in the fullest reliance that 
you will, as far as possible & to the uttermost, 
carry out any wish that I may express in writing 
now or later, or which may be conveyed to you 
verbally by G. or my good-hearted cousin H. I 
have made a settlement on P. which should suffice 
for him in the struggle of life which we all have to 
face. As regards our family, you will be the best 
judge how & when a suitable distribution should be 
made. I do not fetter your discretion in any way. 
You are an old man, & therefore do not delay the 
distribution.”” Then followed directions as to the 
disposal of certain property & amounts to be paid 
to certain persons. The document concluded : 
‘‘ Finally, these are the instructions referred to 
in my will. They are not in any way to fetter 
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C., & may probably be added to if I am spared, 
or I may carry some out in my own lifetime.” 
A copy of this document was sent to O. T. C., 
who, on Jan. 14, 1902, wrote to C. G. a letter in 
which he said: ‘‘ All I wish to say now is that every 
wish expressed by my brother shall be carried out 
to the very fullest extent so far as I am concerned, 
& as far as all we three exors. are concerned, for 
his wishes are sacred, every word.” 

The effect of this letter was communicated to N. 
N. died on Feb. 18, 1902, & his will was proved by 
all exors., & estate duty & legacy duty was paid 
on his estate, including sums given or settled by 
testator within twelve months of his death. 
Cc, T. C. took possession as beneficial owner of the 
residuary personal estate and of the freehold & 
leasehold estate of N., & he made on May 13, 1902, 
within twelve months next before his death, a 
settlement of £5,000 on each of his four nephews 
& niece. (. T. C. also gave & paid other sums to 
various persons in accordance with the instructions 
in the letter of Jan. 11, 1902. (. T. C. died on 
Dec, 13, 1902 :—Held: no trust was created.— 
A.-G. v. CHAMBERLAIN (1904), 90 L. I’. 581; 20 
T. L. R. 3595 48 Sol. Jo. 382. 
lnnotation :-—Mentd, A.-G. * Milne, [1913] 2 K. B. 606. 

288a. Intention to create trust negatived.]— Forp 
v. GREYSIL (1603), Cary, 22; 21 E. R. 13. 

289. |—Testatrix after bequeathing pro- 
perty to her two sons proceeded thus :—‘‘ But 
I most earnestly wish that my sons may give or 
settle their respective shares on their respective 
daughters in preference to their sons.” Qu.: 
whether these words were imperative or merely 
precatory. 

Testator, after giving to his daughter an absolute 
power of appointment by will over certain property 
recommended, though he did not absolutely enjoin, 
his daughter to distribute the same at his deccase 
amonyst her daughters in equal shares :— Held : 
these words were merely precatory. 

Questions sometimes arise whether words of 
recommendation are or are not intended to 
be obligatory, that is to be words of injunction ; 
but I never knew such a question tou be made 
where the testator has stated as he has stated here, 
that they are not to be considered as words of 
Injunction’? (Knicur Bruce, V.-C.).—YOuNG v. 
MARTIN (1843), 2 Y. & C. Ch. Cas. 582; 2 1. T. 
O. 8.165; 7 Jur. 1147; 63 E.R. 260. 
meer :~ Mentd. Warren vo. Postlethwaite (1845), 2 








pou: -|—Knigur v. BouautTon, No. 206, 
ante, 
291. -|—Testator, after bequeathing his 








residuary estate to his wife, directed a schedule to 
be made of it, & expressed his wishes as to the dis- 
position thereof, but concluded by saying that it 
was not his intention to deprive her of the exercise 
of the entire right over the property :—Held: 
the directions were merely precatory.— HvuskIs- 
SON v. Bripak (1851), 4 De G. & Sm. 245; 20 
L. J. Ch. 209; 17 L. T. O. S. 280; 15 Jur. 738 ; 
4 1. TR. 816. 

292. Absolute gift to donee.]|—Where the 
latter words of a sentence in a will go to cut down 
an absolute gift contained in the first part of the 
sentence, & are inconsistent with such gift, the ct. 
will, if it can, give effect to the absolute gift. 

Where testator said, “‘ all my property of what- 
ever description, whether in possession, reversion, 
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or expectancy, etc., I give unto my dear wife, her 
exors., administrators, & assigns, upon the fullest 
trust & confidence reposed in her that she will dis- 
pose of the same for the joint benefit of herself & 
my children ’”’ :—Held;: an absolute gift to the wife, 
& no trust thereby created for the children.-—WEBB 
v. WooLts (1852), 2 Sim. N. S. 267; 21 L. J. Ch. 
625; 19L.T.0.8.158; 61 EB. BR. 348. 


Annotations :—N.F. Curnick v. Tucker (1874), L. R. 17 Kq. 
320. Distd., lie Marchant v. Le Marchant (1874), L. R. 
18 Ky. 414. Consd. Re Atkinson, Atkinson v. Atkinson 
(1911), 80 L. J. Ch. 370. Retd. Alexandor v. Alexander 
eel L. T. O. 8S. 333; Curtis v. Graham (1861), 10 





293. ——.]|—-GODFREY v. GoprreEy, No. 
373, post. 
294. -I—Where in a will words of gift 








are used which by themselves are sufficient to 
give an absolute interest, the gift cannot be cut 
down to a life estate with a subsequent trust for 
charity by the mere expression of a desire that the 
property shall be left by the donee to charitablo 
purposes or to some other person.—e CONOLLY, 
CONOLLY v. CONOLLY, [1910] 1 Ch. 219; 79 L. J. 
Ch. 148; 101 L. T. 783; 26 T. L. R. 189. 

295. Tendency to restrict doctrine.| — Mus- 
SOORIE BANK v. RAYNOR, No. 200, ante. 

296. .|—(1) Testator gave all his real & 
personal estate unto & to the absolute use of wife 
her heirs, exors. administrators & assigns ‘‘ in full 
confidence that she would do what was right as to 
disposal thereof between his children either in her 
lifetime or by will at her decease ’’ :—Held : under 
these words widow took absolute interest in pro- 
perty unfettered by any trust in favour of children. 

(2) It is the tendency of the modern authorities 
to restrict rather than to extend the doctrine of 
precatory trusts.—He ADAMS & KENSINGTON 
VEstTry (1884), 27 Ch. D. 304; 54 L, J. Ch. 87; 
511. T. 882 ; 32 W. R. 8838, C, A. 


Annotations :—As to (1) Apld. Re Diggles, Grogory ic. 
Edmondson (1888), 39 Ch. D. 253, 254, n. Consd. Ite 
Hanilton, Trench v. Hamilton, [1895] 2 Ch. 370; Ie 
Atkinson, Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. 
Reid. Re Martineau (1881), 48 J. P. 295; Hill v. Hill, 
[1897] 1 Q. B. 483; Re Williams, Williams v. Williams, 
{1897} 2 Ch. 12. As to (2) Consd. Cochrane v. Dundonald 
1891), 10 T. L. RR. 262. Generally, Mentd. Re Isaacs, 
saacs v. Reginall, [1894] 3 Ch. 506; Friary Holroyd & 
Healey’s Breweries v. Singleton, [1899] 2 Ch. 261; 
Woodall v. Clifton, [1905] 2 Ch. 257; County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 


297. .|\—Re DIGGLES, GREGORY v. EDMOND- 
SON, No. 281, ante. 











298. .|—Re HAMILTON, TRENCH v. HAMIL- 
TON, No. 376, post. 
299. .|—Re ATKINSON, ATKINSON v. ATKIN- 





SON, No. 378, post. 


ii. Necessity for Certainty. 

300. Certainty of object.]—(1) N. by will gives to 
E., his wife, all his estate, leases & intcrest in his 
house in Hatton Garden, & all the goods & furniture 
therein at the time of his death, & also all his plate 
jewels, etc., but desired her, at or before her death, 
to give such leases, etc., unto such of his own rela- 
tions as she should think most deserving. 

E. by her will, gave all her estate & interest to 
Hi. in the house in Hatton Garden, & after several 
legacies, the residue of her personal estate to deft. 
& two other persons, & made them exors.; but 
neither gave at or before her death, the goods 
in the house, or her husband’s jewels to his rela- 
tions. 


pubject, with which she was acquainted. 
There was evidence of testator having 
communicated some wishes to his wife, 
but none as to the nature of the 
saine :—Lcld: tho terms of the gift 
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The Master of the Rolls was of opinion that F., 
under the will of N. took only beneficially during 
her life, & that so much of the household goods in 
Hatton Garden, not disposed of by her according 
to the power given her by the will of N. in case the 
same remains in specie, or the value thereof, ought 
to be divided equally among such of the relations 
as were his next of kin at thc time of her death. 

The words willing or desiring in a will have been 
frequently construed to amount to a trust. 

(2) Where the uncertainty is such that the ct. 
cannot possibly determine who are meant in a will, 
it may be construed only as a recommendation to 
the first devisee, & make it an absolute gift to him. 
Where there is a devise to relations in a will, the 
Statute of Distributions is a good rule to go by, in 
construing who are meant by that word.— 
HARDING v. GLYN (1739), 1 Atk. 469; cited in & 
Ves. at p. 501; 26 H.R. 299. 

Annotations :— Aa to (1) Apld. Vicrson v. Garnet (1786), 2 

Bro. C. C. 38; Brown v. Higgs (1803), 8 Vos. 561; Cruwys 

7 Colman (1804), 9. Ves. 319; Birch v. Wade (18114), 

3 Vos. & B. 199. Consd. Walter v. Maunde (1819), 19 

Ves. 124; Wright v. Atkyns (1815), Coop. G. 111. Distd. 

Meredith v. Heneage (1824), 1 Sim. 542; Benson vr. 

Whittam (1831), 5 Sim. 22. Apld. Foley v. Parry (1833), 

2 My. & K. 138. Consd. Burrough v. Phileox (1840), 
5 My. & Or. 71. Apld. Croft ». Adam (1842), 12 Sim, 639. 
Consd. Bernard v. Minshull (1859), John. 276. Distd. Ze 
Bond, Cole v. Hawes (1876), 4 Ch. D. 238. Apld. Re 
Brierley, Brierley v. Brierley (1894), 43 W. R. 36. Consd. 
Re Deakin, Starkey v. Eyres, [1894] 3 Ch. 565. Refd. 
Williams v». Williams (1851), 1 Sim. N. S. 3583; Salus- 
bury v. Denton (1857), 3 K. & J. 629; Wilson v. Duguid 
(18K3), 25 Ch. D. 244 ; Re Stanger, Moorsom v. Tate (1891), 
60 L. J. Ch. 326. Gencrally, Consd. Wright v. Atkyns 
Pk kale Turn. & R. 143; Grant v. Lynam (1828), 4 Russ. 


301. -|—Words of desire or request, in 
order to raise a trust, must have a precise & 
distinct object—HARLAND v. Trica (1782), 1 
Bro. (. ©. 142; 28 E.R. 1041, L. C. 

Annotations :— Consd. Nowlan v. Nelligan (1785), 1 Bro. C.C. 
490. Apld. Pierson v. Garnet (1786), 2 Bro. C. C. 38. 
Consd. Sprange v. Barnard (1789), 2 Bro. C, C. 585; 
Wright vw. Atkyns (1815), Coop. G. 111; Heneage v. 
Andover (1822), 10 Price, 230; Ae Williams, Williams v. 
Williams, (1897} 2 Ch. 12. Refd. Kirkbank v. Hudson 
(1819), Dan. 259. 

302. & subject.;—Words of desire, request 
or recommendation, for request & recommendation 
are considered as convertible terms, are sufficient 
to create a trust; provided that the property be 
certain, & the objects distinctly marked. Where 
any person gives property & points out the objects, 
the property, & the way in which it shall go, that 
creates a trust unless he shows clearly that his 
desire expressed is to be controlled by the legatec, 
& that he shall have power to defeat it.—RICHARD- 
SON v. CHAPMAN (1760), 7 Bro. Parl. Cas. 318; 3 
hy. R. 206, H. I.. 

Annotations :~-Apld. Pierson v. Garnct (1786), 2 Bro. C. C. 
38; Brown v. Higgs (1803), 8 Ves. 561. 

803. .}—Devise to testator’s wife 
not doubting she will give what shall be left to my 
grandchildren, not sufficiently certain to raise a 
trust.—WYNNE v. HAWKINS (1782), 1 Bro. C. C. 
179 ; 28 E. R. 1068, L. C. 

.innotations :—Apld. Pierson v. Garnet (1786), 2 Bro. C. C. 
38: Sprange v. Barnard (1789), 2 Bro. C. C. 585. Distd. 
Bull v. Vardy (1791), ]_ Ves. £70. Consd. Pushman v. 
ae pAreo), 3.Ves.7. Refd. Kirkbank v. Hudson (1819), 

an. . 

304. -]—Words of recommendation, 
or precatory, or expressing hope, etc., if the 
objects & subject are certain, are impcrative ; 




















to the wife did not amount to a pro- 
ote 6 trust, & she took the property, 
real personal, absolutely.— REID v. 
ATKINSON (1871), 5 I, R. Eq. 373.— IR. 


3800ii ——-.}—Whero in a document 


there is, first, an absolute gift to a 
particular individual, & then a subse- 
uont clause containing words of belief, 
esire, or hope that a particular applica- 
tion shall be made of such bequest, the 
ct. will refuse to establish a precatory 
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& create a trust.—PAUL v. Compron (1803), 8 
Ves. 375; 32 E. R. 400, L. C. 

305. -|—(1) If a trust is intended, but 
is not expressed or is ineffectually created, or fails, 
the next of kin are entitled; but if the person 
taking has a discretion, whether ‘to make the 
application, or not, it is an absolute gift, not a 
trust. 

(2) No trust upon words of request or recommen- 
dation, unless the objects & the subject are 
certain.—MoricE v. DurmaAmM (Bp.) (1805), 10 
Ves. 622; 32 E.R. 947, L. C. 


Annotations :—<As to tt) aid. Ommanney v. Butcher (1823), 
h. 260. onsd, Loinax v. Ripley (1855), 3 Sm. 
; ; Yeap Cheah Neo v. On hong Neo (1875), 
L. I. 6 P.O. 381. Reid. Paico v. Canterbury (Archbp.) 
(1807), 14 Ves. 364; Heneage v. Andover (1822), 10 Price, 
230; Mapp v. Elcock (1849), 2 Ph. 793. As to (2) Consd. 
James v. Allon (1817), 3 Mer. 17. Apld. Vezey v. Jamson 
(1822), 1 Sim, & St. 69; Ommanney v. Butcher (1823), 
Turn. & HK. 260. Consd. Knight v. Kuight (1840), 9 
].. J. Ch. 354; Thorp v. Owon (1843), 2 Hare, 607. Distd. 
Briggs v. Ponny (1849), 3 De CG. & Sm. 525. Apld. Thom- 
son v. Shakespeare (1859), John. 612. Consd. Dolan v. 
Macdermot (1867), L. R. 5 Kg. 60. Distd. Re Sir Robert 
Peel’s School] at Tamworth, 2x p. Charity Comrs. (1868), 
3 Ch. App. 543. Apia. Stewart v. Greene (1871), 19 W. R. 
396; Re Howitt’s Estate, Gateshead Corpn. v. Hudspeth 
idee 53 L. J. Ch. 132. Distd. He Douglas, Obert v. 
Jarrow (1887), 35 Ch. D. 472. Apld. Re Macduff, Macduff 
v. Macduff, [1896] 2 Ch. 451; unter v. A.-G., [1899] 
A. C. 309; Re Davidson, Minty v. Bourne, [1909] 1 Ch. 
567. Distd. Re Clarko, Braccy v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re Hummeltenberg, 
Beatty v. London Spirit ualistic ance, [1923] 1 Ch. 237. 
Refd. Greene v. Marsden (1853), 1 Eq. Rep. 437; Marsh 
v. Moans (1857), 30 L. '’. O. S. 89; Re Darling, Farquhar 
v. Darling, [1896] 1 Ch. 50; A.-G. for New Zealand v. 
Brown, [1917] A. C. 393. Generally, Refd. Doe d. Toone v. 
Copestake (1805), 6 Kast, 328: Gibbs v. Rumscy (1813), 
2 Vex. & B. 294; Whitaker v. Tatham (1831), 5 Moo. & P. 
628; Williams v. Kerphaw (1835), 5 Cl. & Fin. 112;  Jellis 
v. Selby (1836), 1 My. & Cr. 286; Nightingale v. Goulburn 
(1848), 2 Ph. 594; Whicker v. Hume (1858), 7 H. L. Cas. 
125; Buckle v. Bristow (1864), 5 New Rep. 7; Wilkinson 
v. Lindgren (1869), 17 W. R. 1000 ; Pocock v. A.-G. (1876), 
25 W. lt. 277; Fee Sutton, Stone v, A.-G. (1885), 28 Ch. D. 
461; lt. v. Income Tax Comrs. (1888), 22 Q. B. D. 296; 2e 
Lloyd Greame v,. A.-G. (1893), 10 T. L. R. 66; Langham 
v. Petersen (1903), 19 'T. L. R. 157; Re Allen, Hargreaves 
v Taylor, (1905) 2 Ch. 400; Re Wedgwood, Allon v. 
Wedgwood, [1915] 1 Ch. 1133; Ze Verrall, National Trust 
for Places of Historic Interest or Natural Beauly v, A.-G,, 
11916] 1 Ch, 100; Bowman v. Secular Soc., [1917] A. C. 
406; R. v. Income Tax Special Comrs., Hic p. Rank’s 
Trustecs (1922), 91 L. J. K. B. 311; Re Davis, Thomas v. 
Davis, (1923) 1 Ch. 225; Re Tetley, National Provincial 
& Union Bank of England v. Tetley, [1923] | Ch. 258; 
Vergo v. Somerville, [1924] A. C. 496; General Medical 
Youncil v. I. R. Comrs., Knglish Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K. B. 5783 I. R. 
Comrs. v. Yorkshire Agricultural Soc., [1928] 1 K. B. 611. 
Mentd. A.-G. v. Haberdasher’s Co. (1834), 1 My. & K. 420; 
Baker v. Sutton (1836), 1 Koon, 224 ; Beaumont v. Oliveira 
(1868), L. R. 6 Ky. 534. 


306. .I—Precatory words held impera- 
tive where the object & subject are certain.— 
DASHWOOD v. PiryTON (1811), 18 Ves. 27; 34 
E.R. 227, L. C. 

Annotations :—Mentd. Sanford v. Raikes (1816), 1 Mer. 645 ; 

Fletcher v. Sondes (1827), 1 Bli. N. S. 144; Adams v. 

Adams (1842), 11 L. J. Ch. 305; Mackonzie v. Bradbury 


(1865), 35 Beav. 617 ; Coutts v. Acworth (1870), 18 W. QR. 
482; Codrington v. Lindsay (1873), 8 Ch. App. 578. 





























he .|—WaRiatutr v. ATKYNS, No. 283, 
ante. 

808, ——-- ——_.]—-SHAW v. LAWLESS, No. 316, 
post. 

309. -— - —-—-.]|—KNIGHT v. BouGHton, No. 
206, ante. 

810. ——.]—Brieas v. Penny, No. 285, 
ante. 

311. .|—In order to raise a trust by 


precatory words in a will there must be a certain 


trust unless the words of the subse- 
quent clause are clear, definite, & 
impcorative.—Re BYRNE’S IisTaATE & 
NATIONAL BANK (1892), 29 
L. its Ir. 250.—I e 


LTp. 
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subject-matter & a certain object: but it is not 
necessary that the object should be so defined that 
it can be distinctly ascertained: if there is a 
definite object intended, that is a suificient creation 
of a trust to exclude the legatee from taking bene- 
ficially. 

Thus, where testatrix bequeathed to her husband 
absolutely a specific sum of £13,000, & requested 
that after reserving to his own absolute use & 
benefit £2,000, he would make such disposition of 
the remainder as he might deem most desirable 
to any out her wishes, often expressed to him by 
word, & it appeared that she had never expressed 
any wishes on the subject, it was held, that there 
was a definite object intended; & though that 
object could not be ascertained, there was a suffi- 
cient creation of a trust to exclude the husband 
from taking the beneficial interest in the remainder 
of the fund, although the trust itself failed.— 
BERNARD v. MINSHULL (1859), John. 276; 28 
L. J. Ch. 649; 5 Jur. N.S. 931; 70 E. R. 427. 


Annotations :—Apld. Iivine v. Sullivan (1869), L. R. 8 Eq. 
673. Consd. Re Eyre, Kyre v. Eyre (1883), 49 L. TT. 259. 
Refd. Thomas v. Jones (1862), 2 John. & Hl. 475. 
Noble v. Willock (1873), 42 L. J. Ch. 321; Re Bagot, 
Paton v. Ormerod, {1893] 3 Ch. 348. 


312. What degree of certainty required.]— 
BURNARD v. MINSHULL, No. 311, ante. 

813. ** Relations.’’|—Testator bequeathed 
wll his furniture, etc., & other property to his wife, 
& for her ‘‘ to do justice to those relations on my 
side such as she think worthy of remuncration, 
but under no restriction to any stated property, 
but quite at liberty to give & distribute what & 
to who” she ‘‘may please’ :—Held: no pre- 
catory trust was created.—Re Bonp, CoLi v. 
Hawes (1876), 4 Ch. D. 288; 46 L. J. Ch. 488; 
25 W. RR. 95. 

314. -|—The widow of a peer stated in a 
letter or memorandum sent to her solr. that certain 
diamonds had been given to her upon her marriage 
by the mother of her husband, then heir-presump- 
tive to the peerage, for her life with the request 
that at her death they might be left as heirlooms : 
—Held: the terms of the gift as stated did not 
import a precatory trust, & therefore the absolute 
property in the diamonds passed under it to the 
donee. 

It is incumbent on those who claim that there is 
a trust, whether created by precatory words or 
otherwise, to point out with reasonable certainty 
who are the objects of the trust; these objects 
must be ascertained from the words used construed 
reasonably (Cuitry, L.J.).—I]1LL (VISCOUNT) v. 
HILL (DOwAaGER Viscountrss), [1807] 1 Q. B. 
483; 66 L. J. Q. B. 329; 76 1. T. 103; 45 W. RR. 
3871; 13 T. L. R. 227; 41 Sol. Jo. 292, C. A. 
Annotations :—Consd. Ie Atkinson, Atkinson v. Athinson 

(W9il), 80 L. J. Ch. 370. Refd. Re Williains, Willlains v. 

Williains, [1897] 2 Ch. 12: Re Oldfield, Oldficld v. Old- 

field, (1904) 1Ch. 649. Mentd. He Hill, Hill v. Hill, [1902] 


815. Certainty of subject..—BLAND v. BLAND, 
No. 279, ante. 

See, also, Nos. 323, 324, post. 

316. -]—Testator devised certain real 
estates to trustees for the use of W. S. for life, with 
remainders over, & he directed the residue of his 
personal estate to be invested in the purchase of 
other real estates. Ilo gave a legacy of £100 to 

. KE. L. as a token of esteem. The will then con- 
tained this clause: ‘“ & it is also my particular 
desire that my said exors., whilst acting in the 
management of all or any of my affairs under this 
my will, as also my friend W. S. when he shall 
enter into the receipt & perception of my said 
rents of K. V. & K., shall continue the said B. E. L. 
in the receipt & management thereof, & likewise 
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shall employ & retain him in the receipt, agency, 
& management of the rents & issucs of such other 
lands & premises as shall & may be purchased & 
settled in pursuance of the directions hereinbefore 
contained, at the usual fees allowed to agents, he 
having acted for me since I became possessed of 
said estates fully to my satisfaction’ :—JTleld: 
oe onne did not create a trust in favour of 

e aU. da 

There is, it is truc, a great variety of cases in 
which the expression of a wish has been held to 
create a trust ; but the rule of construction in these 
cases is, that there should be certainty in the object 
& in the subject of a trust so created (LORD 
COTTENHAM, C.).—SiHaw v. LAWLESS (1838), 5 
Cl. & Fin. 120; 7 1. R. 3538, HT. 
Annotations :—Apld. Kinden v. Stephons (1846), 2 ipl 


Refd. Consctt ». Bell (1842), 1Y.&C.C 


-Ch. Cas. 5 9° Knott 
v. Cotteoo Oo ee Ph. 192; Foster v. Klsley (1881), 19 
én 





Ch. D. 518. td. Saunders v. Rotherham (1862), 

3 Giff. 556; Rhodes v. Forwoud (1876), 1 App. Cas. 256. 

317. J—IINDEN v. STEPHENS, No. 395, 
post, 

318. |—A gift of the yearly interest, 





dividends, proceeds & profits, to arise from the 
shares of testator in a pottery, shipbuilding yard, 
shipping, trust moneys, effects & premises, to his 
wife for her life, for the maintenance, education 
& support of herself & his children; &, subject to 
some bequests & trusts tor the advancement of the 
children, a bequest of the residue tu the children 
equally: & testator particularly recommended, 
desired & directed his wife, at his decease, by will 
or otherwise, to divide or dispose of what money 
or property she might have saved from the yearly 
income thereinbefore given to her amongst all his 
children, in equal shares :—J/eld: the attempted 
disposition of the savings of the widow was in the 
nature of a precatory gift ; but, the widow having 
taken a beneficial interest, & being empowered to 
spend the whole, there was no certainty of the sub- 
ject of the gift, & no trust created of the savings 
in favour of the children; & the same, therefore, 
belonged to the estate of the widow.—COwWMAN 
v. TIARRISON (1852), 10 Ilare, 234; 22 L. J. Ch. 998 ; 
21 L. T. O. S. 148; 17 Jur. 313; 1 W. 2. 96; 68 
id. R. 9138. 
Annotation :—Refd. Parnal]l v. Parnall (1878), 9 Ch. D. 96. 
319, ‘* Bulk of her residuary estate.’’| — 
Testatrix gave her residuary estate to A., his heirs, 
exors., administrators & assigns for ever, for his 
own use & benefit, as she had full confidence in 
him that, if he should die without lawful issue, he 
would, after providing for his widow during her 
life, leave the bulk of her residuary estate to B., 
C(., D. & I. equally :—Held: this language did not 
describe the subject of gift with sufficient certainty 
to create a precatory trust.—PALMER v. SIMMONDS 
(1854), 2 Drew. 221; 2W. RR. 313; 61 1K. KR. 
704, 
Annotations :-—Distd. Shovelton v. Shovelton (1863), 32 
Beav. 148. Consd. Curnick v. Tucker (1874), L. lt. 17 Eq 


320. Red. Lo Marchant_v. Lo Marchant (1874), L. R. 
18 Kq. 414; Fordham v. Speight (1875), 23 W. R. 782. 


320. —-— No restriction to any stated property.]| 
—Re BOND, Colas v. HAWES, No. 3138, aaile. 

321. Obscurity of declaration—-No_ trust.] — 
Testator gave all his real & personal property to 
his widow, her heirs, ctc., ‘‘ absolutely & for ever, 
in the full assurance & confident hope” that she 
would bring up, educate, & provide tor his children, 
as 1t would have been his intention if living :-— 
Held: though the words ‘ full assurance & con- 
fident hope’’ would create a precatory trust, yet 
the trusts were too obscure to carry into effect, & 
the widow took absolutely.—MacnaB v. WHIT- 
BREAD (1853), 17 Beav. 299; 1 W. R. 473; 651 
BE. R. 1048. 
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Sect. 8.—Creation of trusis: Sub-sect. 3, H. (c), (d) 
& (e).] 
(c) Desire. 

322. When creating trust—General words—As to 
objects—& amount.|—A baron gives all his estate 
to his wife, & says, ‘‘ I desire & request my said 
wife to give all her estate which she shall have 
at the time of her death to her & my nearest 
relations equally amongst them.” 

The words being so very general, both in respect 
of the money, & of the persons to take it, it does 
not amount to a devise, but it is only a recom- 
mendation to the wife to make such a disposition ; 
but if he had desired she would have given it to a 
particular person, it would have been a good devise, 
& a trust (per Cur.).—ANON. (1712), 2 Eq. Cas. 
Abr. 291; 8 Vin. Abr. 72; 22 E. R. 244. 

323. ——- ——- ———-_ -———.] — PALMER  v. 
SCHRIBB (1713), 2 Eq. Cas. Abr. 291; 8 Vin. Abr. 
289; 22 HB. QR. 244. 

Annotations :—Apld. Pierson v. Garnet (1786), 2 Bro. C. C. 
38. Refd. Sprango v. Barnard (1789), 2 Bro. C. C. 585. 
824. ——~— .|—Testator expressing his 

will & desire, that one-third of the principal of 

his estate & effects be left entirely to the disposal 
of his wile, among such of her relations as she nay 
think proper after the death of his sisters, a trust 
for her next of hin at the time of her death, having 
made no disposition BIRCH v. WADE (1814), 
3 Ves. & B. 198; 35 E.R. 454. 


Annotations :—Refd. Burrough v. Phileox, Lacey v. Phileox 
(1840), 5 My. & Cr. 72; Re Brierley, BKrieley v. Brieley 
(1894), 43 W. R. 36; Re Weoke's Settlmt., 11897) 1 Ch. 


3825. —— ‘‘If she thinks fit.’’"]—-Jonrs v. 
NaBss (1718), 1 Hq. Cas. Abr. 404 ; Gilb. Ch. 146 ; 


25 KE. R. 102. 

Annotations :—Refd. Drakeford v. Wilks (1747), 3 Atk. 539; 
Malim v. Keighicy (1795), 2 Ves. 529; Smith v. Attersoll 
(1826), 1 Russ. 266. 


326. ** As he should think fit.’?|—MaAson 
ue i daa (1735), cited in Amb. at p. 43 27 
q. R. 1. 


Annotations :— Refd. Foley v. Parry (1833), 2 My. & K. 138; 
Re Diggies, Gregory v. Kdmondson (1888), 39 Ch. D. 253. 


327. To sell to particular societies. |—t. S., 
incumbent of the rectory of B., devises his perpetual 
advowson, donation & patronage of the parish 
church of B. & all glebe lands, profits, & appuite- 
nances to the same belonging, to G. S. willing & 
desiring her to sell & dispose of the same to Eton 
College, & on their refusal, to Trinity College, 
Oxford, & on the refusal of both these societies, 
to any of the colleges in Oxford or Cambridge, 
who will be the best purchaser. There is in this 
case no resulting trust of the advowson of B. to the 
heirs-at-law of testator, but a devise of the bene- 
ficial interest therein to G. 8., with an injunction 

















PART I, SECT. 3, SUB-SECT. 3.— k. 
H. (c). -_W here 


ge. When creating trust —‘* As she 


** A8 she sees fit d& proper.’’} 
testator by 
... do give & bequeath unto my 
wife all the property which I possess 
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only to sell to particular societies.—HILL v. LON- 
DON (Bp.) (1738), 1 Atk. 618; 26 E. R. 388, L. C. 


Annotations :—Consd. King v. Denison (1813), 1 Ves. & B. 
260. Refd. Walton v. Walton (1807), 14 Ves. 318; Cook 
». Hutchinson (1836), 1 Keen, 42; Wood v. Cox (1837), 
2 My. & Cr. 684; Clarke v. Hilton (1866), L. R. 2 ui 
810; Croome v. Croome (1888), 59 L. T. 582; Re Foord, 
Foord v. Conder, [1922] 2 Ch. 519. 


828. -|—HARDING v. GLYN, No. 300, ante. 

329. .|—Testator ‘‘ desires ”’ J. ‘‘ to leave ”’ 
D. £500, at her death, out of the money bequeathed 
her :—Held: to amount to a legacy from the 
original testator, & not to lapse by D.’s death in 
J.’s lifetime, he having survived testator.— 
MeEpDLicot v. Bowss (1749), 1 Ves. Sen. 207; 27 


E. R. 985, L. C. 

Annotations :—Refd. Blamire v. Geldart (1809), 16 Ves. 314 ; 
Freeman v. Lomas (1851), 9 Hare, 109; Middleton v. 
Pollock, Ex p. Nugce (1875), L. 1. 20 liq. 29. 


330. ‘‘To take care of his daughter.’’}|— 
Testator gave his whole property to his wife, 
making no express provision for his daughter, ‘‘ but 
in case of death happening to his wife, desired his 
exors. to take care of the whole for his daughter.” 
The wife shall have the whole for life only, with 
remainder absolutely to the daughter.—NOWLAN 
v. NELLIGAN (1785), 1 Bro. C. C. 4890; 28 E. R. 
1257, L. ©. 

Annotations :—Consd. King v. Taylor (1801), 5 Ves. 806. 
Refd. Pierson v. Garnet (1786), 2 Bro. C. C. 38; Douglas 
v. Chalmer (1795), 2 Ves. 501 ; Cambridge v. Rous (1802), 
a 12; Home v. Pillans (1833), Coop. temp. Brough. 


331. ——— ‘‘To dispose of among children.’ |— 
Testator gave the residue of his peisonal estate to 
his wife, desiring her to provide for his daughter A. 
out of the same, as long as she, his wife, should 
live, & at her decease to dispose of what shall be 
left, among his children, in such manner as she 
shall judge most proper. ‘There is not an absolute 
trust for the children after the death of the wife.— 
PUSUMAN v. KILLITER (1795), 3 Ves. 7; 30 E. R. 
864, 


Annotations :—Refd. Parker v. Bolton (1835), 5 L. J.LCh. 
98; Montresor v. Montresor (1845), 1 Coll. 693. 


332. ‘* Absolute desire.’’?|—CRUWyYS_ v. 
CoLMAN, No. 91, ante. 

333. .|—I*oRBES v. BALL, No. 365, post. 

334. Desire & direct.|—Devise of a copy- 
hold estate upon certain trusts. VProviso thus, 
‘* Provided also, & I do desire & direct that the 
present tenant of the said copyhold estate, or any 
of his children desiring to be continued tenant or 
tenants thereof, be suffered to hold & occupy the 
said premises, upon payment of the present rent, 
& the taxes & levies which the said present tenant 
hath been accustomed to pay, & also all future 
taxes, during the time he or they shall respectively 
be tenant or tenants of the same, & upon entering 
into proper agreements not to commit any waste, 




















of all my children as much as it 1s 
possible to do & I] also desire that at her 
death she will divide the estate that I 
now give her among our children in 


8 will said: 


may think fit.”’"]—Re BUTTERWORTH, 
BUTTERWORTI 0. BUTTERWORTH, [1916] 
S. A. L. R. 180.—AUS. 

h. “In euch manner as she 
shall deem just & equitable.’’|}—Testator, 
by his will, made an absolute gift of 
all his property to his wife, subject to 
the payment of debts, legacies, funeral 
& testamentary expenses, & by a 
subsequent clause provided as follows : 
*& it is my wish & desire after my 
decease, that my said wife shall make 
a will dividing the rea] & personal 
estate & cffects hereby devisod & 
bequeathed to her among my said 
children & in such manner as she shall 
doom just & equitable ’’:—Held: thie 

d not create a precatory trust.— 
BANK OF MONTREAL v. BOWER (1889), 
18 QO. nN. 226.—CAN. 





at my death, to dispose of to the best 
advantage for tho support of the 
family & to leave the residue as she 
sees fit & proper at her death ”’ :— 
iield; no trust for the family was 
created, & the wife took absolutely. — 
SINCLAIR v. MALAY (1900), 40 N.S. R. 
181.—CAN. 

1. ** As she may deem most fit 
d& proper.” |—PETTYPIECE v. TURLEY 
en 130. L. R.1; 8 O. W. R. 617. 





m. —— ‘‘ My wish dé desire.’'|— 
Ree WALTON (1911), 16 W. L. 1. 679 ; 
20 Man. L. R. 686.—CAN. 

n. “In the most just manner 
possible.’’}—T he eile Se clause in a 
will following an absolute gift :—‘‘ It 
is my desire that she takes good care 





the most just manner possible ’”’ did 
not constitute a precatory trust.— 
Re SOULLIERE & McCCRACKEN (1913), 
24 0. W. R. 400: 40. W.N. 1092; 9 
D. L. R. 879.—CAN. 

oO. ““ Shall cxecute & carry out 
directions.” }—CaakyY vo. MCHUGH (N. B.) 
(1917), 37 D. L. RR. 266.~—CAN. 

‘ “IT desire & request.’’) — 
BAYLEY v. Public TRUSTEE (1907), 
27N.2Z. L. R. 659.—N.Z. 

q. ‘7 desire.’’}—Testator b 
his will devised to his daughter his 
freehold estate with house thereon. 
I'he will then proceeded as follows: 
**& I derire that at her death sho 
should leave the fee-simple of this house 
to her son & my grandson 8. & in case 
of the prior decease of S. that she devise 
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or do any damage by sowing the same with flax, 
hemp, or woad, or by any other means what- 
soever ’’:—Held: this was merely a trust; & 
gave no legal interest to the tenant, or any of his 
children.— DoE d. GRIFFIN v. GRAFTER (1831), 
gL. J.O.S. K. B. 266. 

335. ——— Leave such property among testator’s 
children.|—Testator bequeathed all his personal 
estate to his wife, & declared it to be his will that, 
although he had given the whole of his property 
to his said wife, yct it was his desire that, if his 
children conducted themselves to her approbation, 
she would ‘‘ leave such property equally amongst 
all his children ’’ :—Held; this was not an absolute 
gift to the widow; & the obligation amounted 
to a trust.—BONSER v. KINNEAR (1860), 2 Giff. 
195; 2L. 7.345; 6 Jur. N.S. 882; 66 EF. RR. 82. 

336. ——- Charitable purposes.|—A clausc in a 
will appointing A. residuary legatee, with the desire 
{hat the residuary estate shall be afterwards left 
by her, in her own & testator’s naine, to charitable 
purposes, docs not raise a trust, but operates as an 
absolute gift.— McCuLiocu v. McCuLLocu (1863), 1 
New Rep. 5385; 11 W. KR. 504. 

337. ‘* As they shall think most agreeable 
to my wishes.’’|—Tcstatiix gave all her personal 
estate to trustecs upon trust, after payment of her 
funeral & testamentary expenses, debts, & legacies, 
to hold the residue ‘“ in trust for such of my nieces 
A. & B. as shall be living at my death, iny desire 
being that they shall distribute such residue as 
they think will be most agreeable to my wishes.” 
A. & B. both survived testatrix :—Held: they 
took the residuc for their own benefit.—STFAD v. 
MELLOR (1877), 5 Ch. TD. 225; 46 L. J. Ch. 880; 
36 L. T. 498; 25 W. R. 508. 

-tnnotations :—Consd. Re Eyre, Eyre v. Eyre (1883), 49 

L. T. 259. : , r 5 

Hg Gn bee nee Gregory v. Edmondson 

338. ——— Provision for companion.| — Ie 
DIGGLES, GREGORY v. HpMoNDSON, No. 281, ante. 
Annual allowance.|—Testatiix gave 
all her property equally amongst her two daughters 

as tenants in common for their own absolute use 
& benefit,” & appointed them her extrixcs. She 
then added, ‘“‘ My desire is that each of my said 
two daughters shall during the lifetime of my son 
pay to him one third of the respective incomes of 
iny said two daughters accruing from the moncys 
& investments under this my will’? :—Held: no 
trust was created in favour of the son.—Re OLD- 
FIELD, OLDFIELD v, OLDFIELD, [1904] 1 Ch. 519 ; 73 
L. J. Ch, 433; 90 L. I’. 392; 48 Sol. Jo. 208, C. A. 

340. —— Earnest desire.|—DoniE v. EDWARDS, 


No. 379, post. 

341. ‘*As she shall think fit.’?} — The 
words “‘ I desire the £300 which 1 have bequeathed 
to A. to be divided by her on her death, as she shall 
think fit, amongst the daughters of my cousin 
B.” create a trust capable of being enforced.—Re 
JEVONS (DECEASED), JEVONS v. PUBLIC TRUSTEE 
(1911), 56 Sol. Jo. 72. 











(da) “ Lintreat’’ or ‘* Enjoin.”’ 
_ $42, Entreat—‘‘ Require & entreat.’?|—Codicil, 
requiring & entreating the exor., who was also 


the proporty at her death in equal 
shares to my two sons L. & vo 
desire 


Held: the expression of 
amounted to an imperative direction, 


possible,” 
With a remainder to the grandson & 
Other sons.—Re KLEE, DRUMMOND 5 

MOGtLL (1912), 31 N. Z. L. R. 830.— t. 








r.-—— -]-—— Testator who in 
making bequests has in hia will used 


= —SCOT. 
© words, ‘“‘I desire that the immo- 


vable property in my estate shall be 
kept in the family namo as long as 
cannot be deemed to ney 
imposed a fidci-commissum on a) 
& the daughter took only a life tnt crest, roperty, & to have thereby prohibited 

io alionation outside the | 
Re CAREY (1894), 11 S.C. 123.—S. AF. 
““T hereby specially desire.’’} 
—CAMPBELL’S TRUSTEES v. KINSEY- 
MORGAN'S TRUSTEES, [1915] 8. C. 208. 


a. —— “My express will & de- 
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residuary legatee, by will or deed to settle & 

secure £500, to be paid at his decease; testator 

declaring, that he had omitted to express it in his 
will, not doubting that the exor. will readily 
comply with the request ; a trust, by way of legacy 
out of the assets; not a condition imposed, inde- 

endent of them.—TAYLOR v. GEORGE (1814), 2 

es. & B. 378; 35 EB. R. 362. 

343. .]|—Words of entreaty in a will held to 
raise a trust.— PREVOST v. CLARKE (1816), 2 Madd. 
458; 56 E.R. 408. 

344, ‘Seriously & warmly entreat.’’| — 
The words ‘‘I seriously & warmly entreat,’’ etc. 
... fare] sufficient to raise a trust in a proper 
place (RICHARDS, B.)—HENEAGE v. ANDOVER 
(LorpD) (1822), 10 Price, 230; 147 I. R. 297; 
on appeal, sub nom, MEREDITH v. HENKMAGE (1824), 
1 Sim. 542, Wi. L. 

Annotations :—Refd. Crawfurd v. Crawfurd (1825), 3 L. J. 
O. 8. Ch. 105; Varker v. Bolton (1835), 5 L. J. Ch. 98; 
Knight v. Knight (1840), 9 L. J. Ch. 354; White v. Brigg» 
(1846), 15 lL. J. Ch. 182; Greene v. Marsden (1853), 1 
kg. Rep. 437; Godfrey v. Godfrey (1863), 2 New Rep. 16 ; 
Katon v. Watts (1867), lL. R. 4 Eq. 151; Irvine v. Sullivan 
(1869), L. R. 8 hq. 673; Re Williams, Williams v. 
Wilhams, [1897] 2 Ch. 12. 

345. ‘*To be kindly, considerate & liberal 
to relations.”|—G. gave the residue of his personal 
estate to trustees tor his wife for life, & after her 
decease to his nephew K., for his own use & 
benefit absolutely. After the death of G. an, 
undated letter was found in his handwriting, 
addressed to R., entreating him, as a last request, 
{o accept the letter in explanation, lest there should 
be anything not fully explanatory of his intention 
in the terms of his will. The paper then went on 
to make certain requests in very vague & am- 
biguous Janguage. It was admitted to probate. 
One of the Vice-Chancello1s decided that the 
absolute gift of the residue contained in the will 
was cut down to a lite estate by the terms of the 
letter ; but on appeal, it was held, that though the 
lettcr was a testamentary instrument, it was 
uncertain in its meaning, & did not revoke or cut 
down the absolute gift to R. in the will; &, more- 
over, that the words of the letter were not sufficient 
to create a trust which this ct. could enforce.— 
Re Pinckarn’s Trust (1858), 27 L. J. Ch. 422 ; 
3] L. T. 0.8.67; 4 Jur. N.S. 1041, L. JJ. 

346. Enjoin—‘‘ To take care of as may seem 
best in future.’’|—Bequest as follows :—‘‘I give 
to my brother, in trust for my sisters M., C. & H., 
£4,000 . . . on condition that they will support 
M.; at the demise of either or any of the above, 
the survivors or survivor to receive the increased 
income produced thereby. They are hereby en- 
joined to take care of my nephew J., as may seem 
best in the future’ :—Held: the sisters took 
absolutely as joint tenants; & thcre was no 
precatory or other trust in favour of the nephew. 
—Re Moor’, Moore v. RocHE (1886), 55 L. J. 
Ch. 418; 54 L. T. 231; 34 W. R. 343. 











(ce) ‘* Hope.” 
347. ‘* Leave them to my son.’’]— v. 
(circa 1610), cited in 1 Cas. in Ch. at p. 310; 22 
E.R. 815. 








sire.’ }+_STRUBEN Uv. ESTATE STRUBEN, 

{1916} Cx Pr, D. 614.—S. AF. 

PART I. SECT. 3, SUB-SECT. 38.—- 
H. (a). 


family.— b. “J beg.’*]-—— CoRBET v. CORBET 
(1873), 7 I. R. Eg. 456.—IR. 


PART I. SECT. 8, SUB-SECT. 8.— 
H. (e). 


co. “Hope” & “ Anxious desire.’’| 
—Testator bequeathed his movable 
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Sect. 3.—Creation of trusts: Sub-sect. 3, H. (e), (f); 
(g) & (h).] 

348. ‘‘ Continue In the family.’’|—L[ARLAND v. 
TriaG, No. 801, ante. 

349. ** Earnest hope & particular request.’’]— 
Testator devised real estates to his son in fee, 
coupled with the earnest hope & particular request 
that he would keep the cstate, & would not sell, 
alien, or dispose of the same, or any part thereof, 
except by way of exchange, or for reinvesting the 
value in the purchase of other lands :—Held: 
the son took the estates in fee simple, free from any 
trust.—-Hoop v. OGLANDER (1865), 34 Beav. 513 ; 
6 New Rep. 57; 34 L. J. Ch. 528; 12 L. T. 626; 
11 Jur. N.S. 498; 18 W. R. 705; 55 EB. R. 733. 

850. ‘‘ To her son if he was worthy.’’]—Hatron 
v. Watts, No. 175, ante. 


(f) ‘* Request.” 
351. Whether creating trust—Use of general 


words—As to objects—& amount.]|—ANoN. (1712), 
No. 322, ante. 





352, —-— —— ———.]—-BeRNARD v. MINSHULL, 
No. 311, ante. 
353. Absolute gift qualified.|-~-A. by will 


devised his collieries, ctc., to trustees upon trust, 
to dispose & convey the same in such manner as 
his daughter M., whether sole or covert, should direct 
or appoint; & for want of such direction or 
appointment, to apply the money arising thereby 
to certain purposes in his will mentioned. Ile then 
declared, ‘‘ that though his meaning was to give 
his daughter the absolute disposal of the collieries, 
etc., to prevent the expenses & trouble that must 
attend the managenient of affairs of such a nature, 
under the direction of the Ct. of Ch. ; he requested 
his daughter to direct the money arising there- 
from, to be applied in such manner as he had 
directed the same in default of her direction & 
appointment.” The daughter made an appoint- 
ment in favour of her husband absolutely. But 
this appointment was held to be void, as being 
contrary to testator’s intention.—BuTE (MARL) v. 
STUARY (1762), 1 Bro. Parl. Cas. 476; 1 1. R. 700, 
H. L. 

aden hin :~ Refd. Heneage v. Andover (1822), 10 Price, 


354. ——— ‘‘My dying request.”’|—The words, 
“itis my dying request,” in a will raise a trust.— 
PIERSON v. GARNET (1787), 2 Bro. C. C. 226; 29 
E. R. 126, L. C. 

Annotations :—Consd. Pushman v, Filter (1795), 3 Ves. 7; 
Morice _v. Durbam (Bp.) (1805), 10 Ves. 522; Hencage 
v. Andover (1822), 10 Price, 230. Refd. Sprange v. 
Barnard (1789), 2 Bro. C. C. 585; Malim v. Keighley 
(1795), 2 Ves. 520; Brown v. Higes (1803), 8 Ves. 561; 
Kirkbank v. Hudson (1819), Dan. 259; Wright v. Atkyns 
(1823), Turn. & R.143; Foley v. Parry (1833), 2 My. & K. 
138. Mentd. Clarke v. Blake (1788), 2 Bro. ©. C. 320; 
Malcolm v. Martin (1790), 3 Bro, C. C. 50; Bourke v. 


Ricketts (1804), 10 Ves. 330; Lansduwne v. Lansdowne 
(1820), 2 Bu. 60. 


355. -|—Testator in India gives all his estate 
& effects to A. in England in trust, & directs his 





estate to his widow, expressing in tho 
testament an ‘“‘ anxious desire’ &, 
in a subetunent writing, a “‘ hope ”’ 
that she should make a _ testament 
bequeathing one-half of the means 
which might belong to her at her 
death to certain of his relatives, testa- 
tor’s widow having died intestate :— 
Ileld: her exor. was not bound or 
entitled to give any effect to testator’s 
request.-— BarcLay’s EXECUTOR v. 
M‘LEOD (1880), 7 R. (Ct. of Sess.) 477: 
17 Sc. L. R. 311.—SCOT, 


shall think best.’’ 


tory only ; 


355 fi. 





PART I. SECT. 3, SUB-SECT. 3.— 
H. (i) 


355i. Whether creating trust.J—Tes- 


tator devised thus: ‘‘ All the residue 
of my property, real & 
devise 10 my wife, requesting her to 
will the samo to our children, as she 
The widow devised 
the whole of the property to one child 
out of a number :—Held: 
words used were directory, not preca- 
& that the widow was 
bound to divide her 
the children, althoug 
discretion, give personalty to one & 
realty to another.—FinLAY v. FEL- 
LOWES (1867), 14 Gr. 66.--CAN. 


-/~Testator, by his will, 
ve & bequeathed all his property, 
oth real & personal, to his wifo for her 


TRUSTS AND TRUSTEES. 


roperty to be remitted to him; & after several 
egacies he gives A. £800, & requests him as soon 
as the property is remitted to lay out the same in 
the funds or other securities which shall appear 
most advantageous for those who shall be bene- 
filed by it hereafter: the £800 is a beneficial 
legacy, not in trust.—WaADLEY v. NortH (1797), 
3 Ves. 364; 30 BE. R. 1056. 
Annotations :—Refd. Iluammond v. Maule (1844), 13 L. J. Ch. 

386; Merry v. Hill (1869), L. R. 8 Eq. 619. 

356. .|—Testator bequeaths to his wife the 
residue of his estate, requesting that she would, at 
her death, leave three legacies of £200 cach to 
three persons whom he describes, & that she would. 
leave the remainder of her property to his two 
nephews, in such proportions as she thought 
proper :— Held: subject to the three legacies the 
widow was entitled to the residue absolutcly, & no 
trust, as to any portion of it, was raised in favour 
of the nephews.—Habvr v. Kape (1825), 4 L. J. 
O.S. Ch. 44, L. C. 
anoanen :—Consd. Cowman v. Harrison (1852), 10 Hare, 


357. Superintend & care for education— 
‘* Particular wish & request.’’?|—KoLuy v. PARRY, 
No. 368, post. 

358. ‘‘ Especially requesting them.’’|—- 
Testator duly appointed a fund in favour of 
objects of the power absolutely, & he also be- 
queathed to them his own property, ‘ especially 
requesting them ” to leave the appointed fund to 
persons not objects of the power :—Held: this 
did not raise a case for election.—BLACKET v. 
LAMB (1851), 14 Beav. 482; 2130. J. Ch. 46; 18 
L. T. O. 8S. 115; 16 Jur. 142; 51 E.R. 371. 
Annotations :—Apld. Langelow v. Langslow (1856), 21 Beav. 

542. Reid. Stephens v. Gadsden (1855), 20 Beav. 463 ; 

‘omkyns v. Blano (1860), 28 Beav. 422; Box v. Barrett 

cae L. Rk. 3 Kq. 2443 Churchill ». Churchill (1867), 

~~ R. 5 Hq. 44. 

359. ‘‘ Beg & request.’’|—-Testator by his 
will gave certain shares of frechold & leasehold 
houses to his wife for her sole use & bencfit, begging 
& requesting that at her death she would give 
& bequeath the sane in such shares as she should 
think proper, & unto such members of her own 
family as she should think most deserving of the 
same. Je gave her all his moneys in the funds 
& all the money he might be entitled to, for her 
sole use & benefit, begging & requesting that at 
her death she would give & bequeath what should 
be remaining in such sums as she should think 
propcr, unto such members of her own & his family 
that she should think most deserving, & were 
entitled to the same. He made a codicil by which 
he ga’e in terms his residuary estate to his wife :— 
Held : both as to the freehold & leasehold property 
& the moneys there was no trust, but the wife 
took absolutely.—GkrEEN v. MARSDEN (1853), 1 
Drew. 646; 1 Eq. Rep. 487; 22 L. J. Ch. 1092 ; 
22 L. T. O. 8.17; 1 W.R. 511; 61 EH. R. 598. 
Aa :—Refd. Burt v. Hellyar (1872), L. R. 14 Eq. 














use & benefit, & then added: ‘I 
request my wife to pay to P. R. (an 
adopted son), at ber death, or should 
she sell the farm on which I now live 
before ber death, 8400” :—Held: 
the gift ne ere he was eee 
to a precato rust in favour o Rk, 
ee REN EHAN G. MALONE (1897), 1 N. B. 
Eq. Rep. 506.—OAN. 

355 iif. pple O’BIRRNE (1844), 
1 Jo. & Lat. 362.—IR. 

355iv ——~.]—MORIARTY v. MARTIN 
oe 31.Ch. R. 26; 41r. Jur. 321.— 
R. 


ersonal, I 


that the 





ropes. among all 
she might, in her 


d. “7 would ask you to give or send.’'} 
—Re KING’s Estate (1888), 21 L. R. 
Ir. 273.—IR. 


Part I.—Trusts. 





360. Jewels to go as heirlooms.|—Jewels 
were bequeathed to testatrix’s ncphew A., ‘ to 
go & be sold as heirlooms by him & by his eldest 
son on his decease, & to go & descend to the eldest 
son of such eldest son, & so on to the eldest son 
of his descendants, as far as the rules of law or 
equity will permit ; & I request my said nephew 
to do all in his power, by his will or otherwise, to 
give effect to this my wish as to these things so 
directed to go as heirlooms as aforesaid ’’ :—Held : 
a valid executory trust was created for A. for life, 
with remainder to B., A.’s eldest son, for his life, 
é& upon the death of B. in trust for B.’s eldest son, 
to be a vested interest in him when he should 
attain twenty-one ; but if he should die in B.’s 
lifetime, or after B.’s death, without having 
attained twenty-one, leaving an eldest son born 
before B.’s death, in trust for such last-mentioned 
eldest son, to be a vested interest when he should 
attain twenty-one. Subject to these limitations, 
the jewels vested in A. absolutely, & passed by his 
will. The objection, if any, to limiting personal 
estate as heirlooms, where there is no real estate 
to guide the limitations, does not apply to the case 
of family jewels.—SHELLEY v. SHELLEY (1868), 
L. R. 6 Eq. 540; 371. J. Ch. 857 3 16 W. R. 10386. 


Annotations :—Consd. Montagu 7. Inchiquin (1875), 23 
W. RR. 592; Re Hill, Hill v. Hill (1902), 50 W. RR. 434. 
Refd. Kxmouth v. Pracd (1883), 52 L. J. Ch. 420; Re 
Johnston, Cockercll v. Essex (1884), 26 Ch. D. 538; Hill 
v. Hill, (1897) 1 Q. KH. 483; Re Keresford-Hope, Aldenham 
v. Beresford-Hope, []917] 1 Ch. 287. 


361. |}—HiLL (VISCOUNT) v. 
(DOWAGER VISCOUNTESS), No. 314, arte. 

362. -j—Testator gave his real & personal 
estate to his son, pltf., appointing him his exor. 
‘‘ in trust for the payment, execution, & discharging 
the intentions & devises thereinafter made, & to 
which my property, real & personal, so devised, 
is hereby made subject.” estator then made 
several bequests, & gave the residue of his real & 
personal estate to pltf. after payment of his debts, 
“requesting him that if he should not find an 
opportunity to dispose of my freehold estate at W. 
greatly to his advantage & for the benefit of his 
family that the estate should belong after him to 
his eldest son’’—Held: no trust was created of 
the estate at W. in favour of pltf.’s family or his 
eldest son, but pltf. took it absolutely.—Houss& v. 
House (1874), 31 L. T. 427; 23 W. RR. 22. 


. (g) “ Will.” 
363. When creating trust—‘‘ Will & desire.’’ |— 


HILL v. LONDON (Bp.), No. 327, ante. 
364, ——- ——_.]—-Bircn v. Wann, No. 324, 


ante, 
—‘' I give to A. C. £500, & it 








HILL 





365. ——- 


is my will & desire that A. C. may dispose of the 
same amongst her relations, as she by will may 


ee 








PART I. SECT. 8, SUB-SECT. 3.— 








H. (g). 
_ & Whether creating trust—* Will & 
intention.”|—GRAY v. GRAY (1860), 11 town of 
i. Ch. R. 218.—IR. 


he udded, ** & I do hereby devise to my 
niece, the lot containing one-fifth of an 
acre fronting on School strect, in the 
kingston ” :—Held: 
words “I wish & dosire ’? were not 
precatory mercly but directory, & 
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think proper’ :—Held: a trust for tho relations 

of A. C.—FORBES v. BALL (1817), 3 Mer. 437; 36 

HK. R. 168. 

Annotations :—Consd. Re Weeko’s Scttlmt., [1897] 1 Ch. 
289. Refd. Davies v. Thorns (1849), 3 De G. & Sm. 347; 
Re Brierley, Brierley v. Briorley (1894), 43 W. R. 36. 
Mentd, Lake v. Curric (1853), 21 T. O. 8. 26. 


366. -]—HARDING v. GLYN, No. 300, ante. 

367. ——— °* Will & require ’’—‘‘ Advise & assist 
his brothers as I have done.’’|—-CocHRANE v. DuN- 
DONALD (1894), 10 T. L. R. 262. 


(h) ‘* Wish.” 

368. When creating trust—‘‘ Particular wish & 
request ’’—‘‘Superintend & take care of educa- 
tion.’’|—Testator gave his real & personal estates 
to his wife for life, remainder to his great-nephew 
F.,son of his late nephew, & expressed it to be his 
particular wish & request that his wife. together 
with F.’s grandfather, should superintend & take 
care of his education, so as to fit him for any 
respectable profession or employment :—Held : 
F. was entitled to be maintained & educated during 
his minority in the manner described, out of the 
income of testator’s estates—lFoLEy v. PARKY 
(1832), 5 Sim. 188; 58 H.R. 2893 affd. (1833), 
Coop. temp. Brough. 219, lL. C. 


Annotations :—Folld. Kilvington v. Gray (1839), 10 Sim 
203. Apld. Batt v. Anns (1811), 11 L. J. Ch. 52. Consd. 
Gardiner v. Barber (1854), 2 Eq. Rep. 888. Refd. Shaw 
v. Lawless (1838), 5 Cl. & Fin. 129; Raikes v. Ward (1812), 
1 Hare, 445; Lloyd v. Jackson (1867), 15 W. R. 408; 
Parnall v. Parnall (1878), 26 W. 1k. 851, Wilkins v. 
Jodrell (1879), 49 L. J. Ch. 26. Mentd. Ewan v. Morgan 
(1858), 32 L. T. O. S. 19. 


369. —-— ‘* This is my last wish.’’|—'Testator 
gave all his property to trustees, & declared that 
he had made no provision for his granddaughter 
KX. because her deceased father had, in his life- 
time, received more than his other children would 
become entitled to under his will. Ile then 
declared trusts of an equal share of his property 
for each of his surviving children, for their lives, 
with remainders to their children. He then made 
a codicil] as follows: ‘‘ My dear daughters, is that 
you do give my dear granddaughter, K., £1,000, 
& that you will be kind to E.; & it is my desire 
that you do give her some part of my table linen 
& shecting. This is my last wish.” By a subse- 
quent codicil he made some alteration in the 
bequest made, by his will, in favour of one of his 
daughters, & subject thereto, confirmed his will : 
Held: the second codicil confirmed the first, as 
being part of the will, & the concluding sentence 
of the first codicil was sufficient to create a bequest 
of the £1,000 to K., & as the articles specifically 
given by it to E., passed, by the will, to the trustees, 
& not to the daughters, so the £1,000 was to be 
paid, not by the daughters out of their life interests, 
but by the trustees, out of testator’s general 











to the fact that the ‘ wish ”’ covered 
the wife’s own property as well as 
what he was leaving her, that tho 
‘* wish ’? was no more than &@ sugges- 
tion, to be accepted or not by tho wife, 
but not amounting to a mandate or an 


the 


PART I. SECT. - —. formed a charge upon the residuary — obligatory trust.-—JONNAON v. FARNEY 
i ar ah eevee ae estate. BABY a LLER (1847), 1 (191 3), g) 0. L. BR. 223; 4 0. W.N. 
f. Whether crcati t Bes ‘6 . ¥E. & A. 18.— e 5 ree e 


BEIRNE a GARVEY, [1914] St. R. Qd. O- W.R. 





200.—AU O.L. R. 445; 

tot “Wish & desire."\—-Testa- ik. —~-.] — Testator 
or, by his will, gave the residue of property to his wife ; 
is real & personal property to his 


daughter, the lands to be held by her 


549; 4 O. WL. N. 44135 27 
8D. L. RR. 529.—CAN. 


soveral suggestions or recommenda- 
tions as to his wife’s conduct after his 


of testator’s wish or desire that a 
donee will at her death dispose in a 
certain way of the property acquired 
under the will held to be no more than 
a Pl petal to be accepted or not as 
the donee thought fit, & not to amount 


left all his 
his will, after 


in fee tail: & in a subsequent part of tained this clause: “I to a mandate or obligatory trust.— 
the will added, “ I wish & desire that ais wih if you die soon after me that PERRY v. PERRY (Man.), [1918] 2 
my daughter shall make a competent ou will leave all you are possessed of W. W. R. 485; 40 D. L. R. 628.— 
areeuten ror uy ene By pees te Eee eonls cape haloes people eaue a Hi est wish.” 

n the same day as the ; ed between them ”’ :—Held : look- _—— “His ean ay 
after alterations’ in his will, Testator devised to his wife his house 


ing at the wholo will, & having regard 
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Sect. 3.—Creation of trusts: Sub-sect. 3, H. (h) 
«& (i).] 


personal estate.—HINXMAN v. POYNDER (1832), 
5 Sim. 546; 58 BE. R. 443. 

370. -|—Testator gave whatsoever property 
or effects he might die possessed of, after his debts 
were paid, or might become entitled to, to his wife, 
& appointed her sole extrix. of his will: ‘‘ & my 
reason for so duing is the constant abuse of trustees 
which I daily witness among men; at the same 
time trusting she will, from the love she bears to 
me & our dear children, so husband & take care 
of what property there may be, for their good ; 
& should she marry again, then 1 wish she may 
convey, to trustees, in the most secure Manner 
possible, what property she may then possess, for 
the benefit of the children as they may severally 
necd or deserve, taking justice & affection for her 
guide’; &, at the conclusion of his will, he gave 
the capital of his business to his wife, trusting that 
she would deal justly & properly to & by all their 
children :—Held: no trust was created for the 
children.—PorE v. Pore (1839), 10 Sim. 1; 59 
BH. ht. 512. 

Annotation :— Refd. Macnab v. Whitbread (1853), 1 W. Rt. 473. 

371. **Most earnestly wish.’’|]-—— YOUNG 
v. MARTIN, No. 289, ante. 

372. *‘ Allowed to participate.’’|—Lease- 
holds were conveyed to trustees, & it was declared 
that when settlor’s eldest son attained twenty-one 
they should be in trust for him, & that the same 
should be assigned accordingly, but so that settlor’s 
Wish that his other children ‘‘ might be allowed 
by the eldest son to participate with him in the 
same,’ should be observed by him :—Held: the 
younger children were entitled to equal share with 
the eldest, as tenants in common.—LIDDARD vw. 
LIDPARD (1860), 28 Beav. 266; 29 L. J. Ch. 619; 
21.7. 200; 6 Jur. N.S. 430; 54 E.R. 368. 

373. ——— Property to be used by widow—‘‘ As 
to her seemed best ’’—‘‘ For own & children’s 
welfare.’’|—Tcstator expressed his wish that 
property bequeathed to his wife should be used as 
to her seemed best for her own & her children’s 
welfare :—Held: the widow was not absolutely 
entitled.—GopDFREY v. GODFREY (1863), 2 New 
Rep. 16; 8 L. T. 200; 11 W. R. 554. 

Annotation :—Distd. Lambo v. Eames (1871), 6 Ch. App. 597. 


374. Property to be settled on marriage.|—— 
Testator devised real estate to his daughter, & 
expressed a wish that in case she should marry 
she should settle it to her separate use for life, 
& to such uses as she should appoint by will. 
Semble: this created no trust to settle. —TEASDALE 
v. BRAITHWAITE (1877), 5 Ch. D. 680; 46 L. J. Ch. 
725; 3601. T. 601; 25 W. It. 546, C. A. 
Annotations :—Mentd. Re Foster & Lister (1877), 6 Ch. D. 

87; Welman ». Welman (1880), 15 Ch. D. 470: Shurmur 

v. Sedgwick, Crossfield v. Shurmur (1883), 24 Ch. D. 597; 

Schreiber v. Dinkel (1884), 54 L. J. Ch. 241. 

375. To be equally divided among my chil- 
dren.|—Testator gave his wife the whole of his 
real & personal property for her sole use & benefit, 
& continued, ‘‘ It is my wish that whatever pro- 
perty my wife might possess at her death be equally 
divided between my children’ :—Held: this was 

















at G. & declared it to be “ his carnest 
wish that his sister should reside at 
G. with his wife during her Iffe ’’:— 
Held; there was not any trust created 
in favour of testator’s sister.— GRAVES 
Se (1862), 13 IT Ch. R. 182.— 


52 Se. LL. Qh. 
89.—SCOT. 


hn. -——.J--Re HUMPIREY’S ESTATE, 
{1916} 1 I. R. 21.— IR, 
——" Wish &  trust.’’] — Re 


rn 2 movable 
LALOR (DECEASED), TAYLOR v. THOM- 


HON, [1927] N. Z. L. R. 236.—N.Z. 

p. ——. }— CAMPBELL W. 
MoRG AN’S TRUSTEES, [1915] S. C. 298 ; 
289; (1915) 131. T. 


q. ———~.]}—Testator after giving & 
bequeathing a certain farm to his chil- 
dren in oque shares with the house- 
hold furniture in the homestead & the 
roperty in the mill & apper- 
taining thereto added the following 
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not a gift coupled with a trust, & the widow took 
an absolute interest in the properly.—PARNALL 
uv. PARNALL (1878), 9 Ch. D. 96; 26 W. R. 851. 

Annotation :—Mentd. Re Jones, Richards v. Jones (1898), 

46 W. R. 313. 

376. ——— Money to be divided among two 
families—‘‘ In such manner as they shall consider 
right.’*]—A will contained a bequest of £2,000 
each to two legatees, followed by the words, 
‘* & I wish them to bequeath the same between the 
families of my nephew, Silver Oliver, & my dear 
niece, Mrs. Pakenham, in such mode as they shall 
consider right ’’ :—Held: the words did not create 
a precatory trust, but the legatees were absolutely 
entitled to the legacies. 

If we were only to be guided by the earlier 
authorities there would be strong grounds for saying 
that this would be a precatory trust, but it scems 
to me perfectly clear that the current of decisions 
with regard to precatory trusts is now changed 
& that the result of the change is this, that the ct. 
wil] not allow a precatory trust to be raised unless 
on the consideration of all the words employed it 
comes to the conclusion that it was the intention of 
testator to create a precatory trust (Lorxs, L.J.).— 
Re HAMILTON, TRENCH v. HAMILTON, [1895] 2 Ch. 
370; 641. J. Ch. 799; 43 W. R. 577; 39 Sol. Jo. 
5243; 12 RN. 3553; sub nom. Re TIAMILTON, Fe 
ASH'TOWN, 'URENCIL v. ILAMILTON, 72 L. T. 748, C. A. 
Annotations :—Apld. Re Conolly, Conolly v. Conolly, [1910] 

1 Ch. 219; Re Atkinson, AtKinson v. Atkinson (1911), 80 

L. J. Ch. 370; Re Jevons, Jevons v. Public Trustec (1911), 

56 Sol. Jo. 72. Refd. Hill v. Hill, [1897] 1 Q. B. 483; &e 

Williams, Williams v. Williams, [1807] 2 Ch. 12; Ite 

Hanbury, Hanbury v. Fisher, [1904] 1 Ch. 415; Re Old- 

field, Oldfield v. Oldfield, [1904] 1 Ch. 549; Re Burley, 

Alexander v. Burley, [1910] 1 Ch. 215. 

377. Use of legacy for charitable purposes. | 
—Testatrix by her will gave to R. a legacy of 
of £2,300. By a codicil dated the same day as the 
will she declared as follows: ‘‘I wish R. to use 
£1,000, part of the legacy given to him by my 
above will, for the endowment on his own name of 
a cot in the Ll. Hospital, & to retain the balance of 
the said legacy for his own use & benefit.” By a 
second codicil in 1905 she declared: ‘I wish Kh., 
after endowing a cot as provided by the first 
codicil, to use the balance of the legacy given to him 
by my will for such charitable purposes as he shall 
in his absolute discretion think fit.” Wt. dis- 
claimed the legacy :—Held : a trust was created for 
the charitable purposes mentioned in the codicils.— 
Re BURLEY, ALEXANDER v. BURLEY, [1910] 1 Ch. 
215; 79L. J. Ch. 182; 101 L. T. 805; 26 7.1L. &. 
127. 

Annotation :—Refd. Re Conolly, Conolly v Conolly, [1910] 

1 Ch. 219. 

378. ** Specific wish.’’?]—(1) Testator made 
the following bequest: ‘‘ To my father, if living 
at my death, & if not, to my younger sister, 1 
bequeath absolutely £5,000, but it is my specific 
wish that the sum shall be distributed as follows : 
£4,000 to ‘a certain school’; £500 to another 
school; & £500 ‘to be given to’ ten or more 
deserving people as therecin-mentioned ”’ :—JHeld: 
testator’s father, who survived testator, was 
entitled to the legacy of £5,000, free from any 
trust or legal obligation. 








words: ‘“ But it is my wish that my 
children shall not alicnate the aforesaid 
roperty from the family ” :—Held: 
n tho absence of a clearly expressed 
intention to prohibit such alienation, 
no et comimissum Was created by the 
will. —Ex p. TERWIN (1908), 25 S. C. 
890.—-B. A . 

r. ——.]) — Re EstatTr LOUREN#, 
[1912] OC. P. D. 643.—S. AF. 

t. ——.}—When in a mutual will 
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Part J.—Trusts. 


(2) The case is one of the class known as “ pre- 
catory trust ’’ cases. I am not very fond of the 
word ‘‘precatory.’’ But I think that we all 
understand what it means. In order to create 
a trust it is not necessary that we should use the 
word ‘‘ trust.’’ There may be other words that 
in form may be Jess mandatory than the word 
‘trust,’ which, taking the will as a whole, the ct. 
will construe as creating a trust. It is beyond all 
doubt that, in years gone by, words which were in 
form mercly expressing hope, desire, wish, 
intention, & so on, were construed in a manner 
which would not now be followed. It has been 
pointed out by the cts. for the last quarter of a 
century & longer that the current has turned. 
The leaning of the cts. is now undoubtedly not 
to extend the doctrine of precatory trusts. I 
think I may go further & say that the leaning of 
the cts. is now not to construe words used in a will, 
not being words of a strict definite legal character 
or words that are beyond all doubt, equivalent 
words, in short, as creating a trust (COZENS- 
Harpy, M.R.).—Re ATKINSON, ATKINSON v. ATKIN- 
SON (1911), 80 L. J. Ch. 370; 103 1.. T. 860, C. A. 

379. Earnest wish & desire.|—Testator 
appointed his wife universal legatee. The will 
continued, ‘it is my earnest wish & desire that 
my wife should during her lifetime pay out of my 
estate to my sister ... the sum of 30s. each & 
every week ” :—Held: this expression of a wish 
did not amount to a precatory trust or direction 
to pay, & gave to the sister of testator no interest 
to propound his will.—DoBIr v. Kpwarps (1911), 
80 I. J. P. 119; 27 T. L. RR. 464; sub nom. Re 
HANMER, DORIE v. EDWARDS, 55 Sol. Jo. 537. 








({) Words of Recommendation or Advice. 

380. Recommend—Imperative word.]—A gift 

of the residue of testator’s personal estate to 
trustees for the perpetual endowment & main- 
tenance of a school would be a valid bequest, & 
not within Charitable Uses Act, 1735 (c. 36). 
But if, after such completed bequest, testator goes 
on to recommend the trustees to collect the 
residue, & lay it out at a convenicnt time in the 
purchase of freehold lands, etc., for that purpose, 
it comes within the statute, because the word 
“recommend ” is imperative on the trustees, & 
leaves them no discretion, but raises a trust which 
must be carried into execution, unless there be in 
some other part of the will an express option given 
{o them in terms so to lay out the money, or not 
in their discretion.—KIRKBANK v. HUDSON (1819), 
Dan. 259; 7 Price, 212; 146 B. R. 951, Ex. Ch. 
: 381. As to dispositions of donee’s will.|— 
F. C. having two sons, & being engaged in the 
sugar trade, devised his sugar houses, etc., to his 
eldest. son ; nevertheless, in case his eldest son 
should die without a son or sons of his body, then 
he recommended to him to give & devise the sugar 
houses, etc., to his brother, testator’s second son. 
The eldest son died without issue male, leaving a 
daughter, & without devising to his brother :— 
Held: not o trust for the brother, but a mere 
recommendation.—CUNLIFFE v. CUNLIFFE (LADY) 
(1770), Amb. 686; 27 E. R. 446. 


Annotations :—Expld. Malim v. Keighley (1795), 2 Ves. 529. 
Apld. Pushman v. Filliter (1795), 3 Ves. 7. Expld. 





the testators stated it to be their 
wish and desire that the land be- 
 arioseep sh should remain exclusively 
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Kirkbank v. Hudson (1819), 7 Price, 212. Refd. Pierson 
es rene ae ), 2 Bro. C. C. 226; Parker v. Bolton (1835), 


882. |\—Testator gave to his wife all 
his personal estate, relying that if she should marry 
again she would secure whatever she should 
possess under his will for her separate use; & he 
recommended her to give by her will, what he 
should die possessed of under his will, to certain 
persons whom he named :—Held: the wife’s exor. 
was a trustee of the whole of the property possessed 
by her under the will for the persons named.— 
Iiorwoop v. WEsT (1823), 1 Sim. & St. 387; 1 
L. J. O.S. Ch. 201; 57 BE. R. 155. 


Annotations :—Distd. Parnal) v. Parnall (1878), 9 Ch. D. 96. 
Refd. Parker v. Bolton (1835), 5 L. J. Ch. 98. 


383. ‘*Such of my relations as she 
shall think proper.’’|]—Gift of a legacy to testator’s 
wife, ‘‘ to be disposed of by her will in such way as 
she shall think proper; but I recommend her to 
dispose of one-half thereof to her own relations, 
& the other half to such of my relations as she shal] 
think proper’”’ :—Held: not to create a trust.— 
JOHNSTON v. ROWLANDS (1848), 2 De G. & Sm. 
356; 17 l. J. Ch. 488; 11 L. TT. O. S. 5115 12 
Jur. 769 ; 64 FB. R. 160. 

384. —— ‘‘ Relations & kindred of testatrix’s 
mother ’’—Due regard to aiding & assisting.| — 
A devise to A., for life, with liberty to leave the 
same to whom she thought most deserving of it, 
recommending to her to have a due regard to 
testatrix’s mother’s relations, is not mandatory 
as to the objects of the appomntment.—IRANDAL v. 
HEARLE (1704), 1 Anst. 124; 145 KH. R. 820. 

385. Settlement of property.|—— 'Testator 
devised all his real estate to his sister for life ; 
remainder to her children as she should appoint ; 
for want of appointment, to all her children & 
their heirs as tenants in common. 

His sister having two daughters, by a codicil, 
declared to be a codicil to his will not then at hand, 
he gave one of them an annuity, & directing his 
annuities to be paid out of his 3 per cent. stock, 
he charged them on his real estate in case of a 
deficiency ; & directing the residue of his personal 
estate to be invested in frechold lands & heredita- 
ments, he recommended to his sister to settle & 
convey, or join with her husband in settling & 
conveying, all his estates & property, which she 
might derive from him after his decease, to the 
use of her two daughters for life, in such parts, 
shares, & proportions, as she should approve, with 
remainder to their respective issue, & cross 
remainders, & the usual powers & clauses in strict 
settlement. Testator’s sister died in his life, & 
her two daughters were his co-heiresses. Some 
real estates were purchased between the executions 
of the will & codicil. As to the real estate, the will 
is not revoked but is republished by the codicil ; 
& the two nieces are entitled to all the real estates, 
& to those directed to be purchased as tenants in 
common in fee.—MEGGISON v. Moore (1795), 
2 Ves. 630; 30 HK. R. 813, L. C. 

Annotations :—Consd. Knight ». Knight (1840), 3 Beav. 148. 

Refd. Greene v. Marsden (1853), 1 Eq. Rep. 437. 

386. .| — A recommendation by 
testator to his devisee, in case of her marriage, to 
settle the devised cstate in a specified way :— 























authorising a will of testator’» wish or desire 
that a donce will at her death dispose 
» in a certain way of the property 
38 acquired under the will held to be no 
moo than a suggestion, to be acceptod 
or not as the donce thought fit, & not 
to amount to a mandate or obligatory 
trust.— PERRY v. PERRY (Man.), [1918] 
2W. W. RR. 485; 40 D. L. RR. 628 
CAN. 
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Sect. 3.—Creation of trusia: Sub-sect. 3, H. (i), (j) 
& (k), & 1.3 sub-sect. 4.) 


Held: not to amount to a trust.—Re GREAT 
WESTERN Raiuway Act, Ex p. PAYNE (1837), 
2Y.&C, Hx. 686; 71. J. Ex. Eq. 1; 1 Jur. 818. 

387. .|—Testator bequeathed to his 
daughter A., the wife of B.,a legacy of £10,000, 
payable six months after his decease, & he recom- 
mended his daughter & her husband to settle it, 
together with such sum of money of the husband 
as he should choose for the benefit of A. & her 
children :—Held: a trust for the children, & the 
legacy did not lapse by the death of A. in the 
lifetime of testator.—ForRD v. FOWLER (1840), 3 
ie 146; 9L. J. Ch. 352; 4 Jur. 958; 49 E.R. 
od. 

Annotation :—Refd. Fisk v. A.-G. (1867), L. R. 4 Eq. 621. 

388. -|—Testatrix willed that, after 
payment of her legacies, the whole of her property 
should be given to her sister Mary, to be hers 
independent of any husband; & earnestly recom- 
mended her to take such measures as she might 
deem best for making it sure that whatever she 
might inherit might go at her decease to her 
children :—-Held ; the children on their mother’s 
death were entitled to the property as joint tenants 
absolutely.—CHOLMONDELEY v. CHOLMONDELEY 
(1845), 14 Sim. 590; 60 E. R. 487. 

389. Disposition of principal after death of 
donee.|—-Trust raised under a recommendation by 
will to a legatee to dispose of her legacy among 
certain persons after her death.—Ma.Lim v, 
KEIGHLEY (1795), 2 Ves. 529; 30 E. R. 760. 


Annotations :-—Overd. 2te Hamilton, Trench v. Hamilton, 
[1895] 2 Ch. 370. Consd. Zte Oldficld, Oldfield v. Oldfield, 
[1904] 1 Ch. 549. Refd. Pushman v. Villiter (1795), 3 
Ves. 7; Kirkbank v. Herdson (1819), Dan. 259; Heneage 
v. Andover (1522), 10 Price, 230 ; Parker v. Bolton (1835), 
ol. J. Ch. 98; Knight v. Boughton (1844), 11 Cl. & Vin. 
513; Monticsor v. Montresor (1845), 1 Coll. 693; White 
v. Briggs (1846), 6 L. T. O. 8S. 477 ; Reeves v. Baker (1854), 
18 Beay. 372; Smith v. Smith (1856), 2 Jur. N. 8. 967; 
Eaton v. Watts (1867), L. kt. 4 Kg. 151. 


390. ———.]|—Bequcest to A. for life, with 
power on her marriage to appoint the interest to 
her husband for life, & a recommendation to dis- 
pose of the principal after her own death & the 
determination of the preceding trusts among the 
children of 3B., the recommendation being held an 
absolute trust, it is a vested interest in all the 
children.—MALIM v. BARKER (1796), 3 Ves. 150; 
30 H.R. 942. 

Annotation :—Refd. Parker v. Bolton (1835), 5 L. J. Ch. 98. 

391. \—Re HAMILTON, TRENCH v. 
HAMILTON, No. 376, ante. 

392. Tenant to remain in occupation.|— 
Devise to a son, recommending him to continue his 
cousins, A. & b., in the occupation of their respec- 
tive farms in the county of W. as heretofore & so 
long as they continue to manage the same in a good 
& husband like manner & to duly pay their rents. 
A trust for the cousins, who had bcen tenants at 
will; & the son, being the heir was put to his 
election.—--TIBRITS v. TIBBITS (1816), 19 Ves. 656 ; 
2 Mer. 06,n.; 34 EB. R. 659, L. C. 
sas wns :-—Refd. Parker v. Holter Ass) 5 L. J. Ch. 

in. 


18; Shaw wv. Lawless (1838), 5 Cl. 29; Finden v. 
Stephens (1846), 1 Coop. temp. Cott. 318. 


393. ‘*But not absolutely enjoin.’’] — 
YOUNG v. MARTIN, No. 289, ante. 

394. Work qualifying absolute gift.|— 
Testator bequeathed to his wifc for her life the use 
of all his property, & directed that certain specific 
chattels should be finally appropriated as she 
pleased, with a sum of £4,000; which sum, 
however, he recommended her to divide among 
certain persons :—Held: no trust was created in 
favour of any of those persons as to any part of the 
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£4,000.—WH8ITE v, Briaas (1846), 15 L. J. Ch. 182 ; 
61. T. O. 8. 477, L. C. 

395. No trust unless subject certain.|— 
Wish & desire that a particular person should be 
appointed manager of testator’s estate for all pur- 
poses for which his trustecs might have occasion 
for a manager, considered only as opinion & advice 
& not as a trust. 

Words of recommendation are never construed 
as trusts, unless the subject be certain.—FINDEN 
v, STEPHENS (1846), 2 Ph. 142; 1 Coop. temp. 
Cott. 318; 16 L. J. Ch. 63; 8L. T. O.S. 249; 10 
Jur. 1019; 47 KE. R. 874, L. C. 

Annotations :—Refd. Knott v. Cottce (1847), 2 Ph. 192; 

Stevens v. Keating (1850), 14 Jur. 157; Saunders v. 


Rotherham (1862), 3 Giff. 556; Foster v. Elsloy (1881), 
19 Ch. D. 518 


396. Guardianship of children.|—Words of 
recommendation or desire in a will will not raise 
a trust if such construction would conflict with 
other provisions of more definite & positive import 
in the same instrument ; but the ct. will give such 
effect to them as may not be inconsistent with 
those provisions. 

A father having by his will appointed a guardian 
to his children, with a recommendation that, in 
the event of their mother’s death during their 
minorities, they should be placed under the care 
of two female relations:—Held: on a contest 
between those ladies & the testamentary guardian, 
in reference to the management of the children 
after the mother’s death, the ct. was bound to give 
effect to the recommendation, but not further 
than might be consistent with preserving to the 
testamentary guardian the general superintendence 
& control over the children & their fortunes, which, 
by virtue of his office, it was his right & duty to 
exercise.—KnNnorr v. Cotrer (1847), 2 Ph. 192; 
8L. T. O.S. 462; 41 BE. R. 915, L. C. 
arntation :—Refd. Ware v. Mallard (1851), 18 L. T. 0. 8. 


397. ‘* Advise ’’ — Settlement of  estate.| — 
Testator devised some copyhold estates to his son 
I., & * advised him to settle it upon himself, & his 
issue male by his lawful wife, & for want of such 
issue, upon K. & his lawful issue :—Held: these 
words created a trust.—PARKER v. BOLTON (1835), 
5 L. J. Ch. 98. 

398. ‘‘ Directions to my executors ’’—Invest- 
ment—Recommendation only.]—Testator, by his 
will, devised his residuary real estates to trustees, 
in trust for certain tenants for life, with remainder 
to 1). F. for life, with remainder in trust for the 
sons of LD. F., as tenants in common in tail male, 
with cross remainders & remainders over, & he 
directed his residuary personal estate to be laid 
out in the purchase of land, to be settled to the 
same uses. By a testamentary paper of the same 
date as the will, é& headed, ‘‘ Memorandum, alias, 
directions to my exors.,” he directed, as to his 
residuary personal estate that his exors. should 
apply for an estate of an uncle of testator as an 
investment “ for the use & behoof of D. F.”’; &, 
if not attainable, to inquire if any part of a certain 
other estate was to be disposed of. 

Neither of the specified propeitics could be 
obtained on fair terms, as an investment :—Held : 
LD. F. did not take any further interest under the 
codicil than under the will, & testator thereby 
either meant to express merely a recommendation 
to his trustees as to the mode of laying out his 
residuary personalty, or expressed no intention 
on which the ct. could act.—FitcH v. FRIEND 
(1848),2 De G. & Sm. 405; 64 E.R. 181. 


(j) Words of Confidence. 
See Sect. 3, Sub-sect. 8, A. (b), ante. 














Part I.—Trusts. 


(k) Other Precatory Words. 


399. Words of expectation—Not amounting to a 
recommendation.|—-Words of expectation in a will 
not amounting to recommendation will not create 
a trust.—LECHMERE v. LAVIE (1832), 2 My. & K. 
197; 39 E.R. 919. 


Annotations :—Refd. Briggs v. Penny (1849), 3 De G. & Sm. 
525; DVarnall v. Parnall (1878), 26 W. It. 851. 


400. ‘* Conjure ’’—Following absolute gift.]— 
Testator, after reciting that he was desirous of 
making a suitable provision for his wife, as well as 
for his daughter & grandchild, in order to mark his 
unbounded confidence in his wife, & his belief that 
she would be actuated by the most maternal regard 
towards his child, gave her all his property, for her 
own use, benefit & disposal absolutely, implicitly 
relying on her attachment to his daughter & grand- 
daughter. He then directed his exors. to sell his 
property, & to invest the proceeds on Govt. or 
real securities, in his wife’s name alone, or jointly 
with his exors., With power to change the securities : 
“To hold the same unto my wife for her own 
absolute use, benefit & disposal; & whereas I have 
hereby manifested abundant proof of entire confi- 
dence in my dear wife, by thus giving her the sove- 
reign control over the whole of my _ property, 
for her sole use & benefit, which she will duly 
appreciate accordingly ; but in so doing I, never- 
theless, earnestly conjure her, under the advice 
of my exors., to proceed forthwith to make ample 
provisions, by deed or will, for our only child & 
grandchild.”” The will concluded with a power to 
the wife, who was extrix., & to the exors. to retain 
their expenses out of testator’s estate :—Held: 
no trust was created by the will in favour of either 
the daughter or the granddaughter.—WINCH v. 
Broutron (1844), 14 Sim. 379; 4 L. 7. O. 8S. 2713 
$ Jur. 1086; 60 KE. R. 404. 

Annotation :— Apld. Reeves v. Baker (1854), 18 Beay. 372. 

401. ‘*I would have ’’—Imperative|—'Testator 
had a power to appoint the produce of a policy on 
his life amongst his children, by writing or will. 
By his will he bequeathed all his personal estate 
Lo hisdaughter F. By a contemporaneous writing, 
unattested & headed ‘ memorandum,” he gave 
directions to F. as to his property, & said, ‘ the 
money from the Equitable Insurance Office 1 would 
have equally divided between my daughters F., G. 
& A.,” & it also expressed his wish that his two 
sons should have certain interests out of his own 
property :—Held: the words ‘I would have” 
were lmperative & not mere instructions to K.— 
ProBy v. LANDOR (1860), 28 Beav. 504; 30 L. J. 
ia 593; 6 Jur. N.S. 1278; 9W.R.47; 54K. RB. 
Annouaiion :~—Refd. Topham v. Portland (1862), 31 Beav. 


I. Other Cases. 

402. ‘‘ Sufficient to pay & discharge all estate 
duty ’’—Whether trust for payment.]|—Testator 
by wu codicil to his will, executed after the passing 
of Finance Act, 1894 (c. 30), bequeathed to his 
cldest son, to whom certain settled estates would 
pass on testator’s death, ‘‘ a sum of money suffi- 
cicnt to pay & discharge all the estate duty which 
may be payable by” him ; & he directed such sum 
to be paid out of moneys in the hands of his 
bankers at his death, but if the sum at the bankers 
should not be sufficient, he declared that no other 





PART I, SECT. 8, SUB-SECT. 3.— 
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b. Words of belief. |—Testator o. Relying wholl 
that the whole of ie estate Ne clea of justice & her 
o Ho: {believing that she will do | —/te STANTON 
: my relatives ":—Held:; no | 849; 40. W. 
rast was created, but T. took the | —-CAN 
whole of the estate absolutely.—Re 


WARREN’S WILL, VERGA v. TAYLOR, 
[1907] V. L. R. 825.—AUS. 

on his wife's sense 
andliness of heart.) 
(1912), 23 O. W. XR. 
N, 504; 9D. L. Re 261. 


d. “ Well knowing her sense of jus- 


591 


part of his estate should be liable to make good the 
deficiency :—Held: the legacy was a gift to the 
eldest’ son for his own benefit absolutely, & was 
not impressed with a trust to pay the estate duty 
out of it.—MEXBOROUGH (IARL) v. SAVILE (1903), 
88 L. T. 131; 19 T. L. R. 287, UW. L. 3) revag. 
S. C. sub nom. Re MEXBOROUGH, SAVILE v. MEX- 
BonouGaH (1902), 86 L. T. 33], C. A. 

Words of declaration in letters or memoranda.]| — 
See Sub-sect. 2, A. (0), ante. 


SUB-SECT. 4.—~DESIGNATION OF SUBJECT-MATTRER. 


403. Subject-matter must be certain.|-SPRANGE 
v. BARNARD, No. 410, post. 

404, ——-.|—CRUWYs v. COLMAN, No. 91, anle. 

405. ——.]—Wniair v. ATKYNS, No. 283, ante. 

406. .|\—(1) If once you get a marricd 
woman who is merely a bare trustec, then under 
Trustee Act, 1893, (c. 53), s. 16, she can convey & 
surrender as if she were a feme sole. But here she 
is not a bare trustee, for the principal, interest, & 
costs have not been paid, & therefore she has not 
been denuded of her beneficial interest in the 
property (iKEWICH, J.). 

(2) Now, in order to create a trust you must have 
three things, namely, the person who is a trustee, 
the person or class of persons who form the cestuis 
que trust, & the property which the trustee holds on 
behalf of the cestuc que trust (KiskiEwicn, J.). —Le 
BrookE & EREMLIN’S CONTRACT, [1898] 1 Ch. 647; 
67 Ju. J. Ch. 272; 78 L. T. 4163; 46 W. R. 412; 
14‘. 1. KR. 824; 42 Sol. Jo. 431. 

Annotation :~-As to (1) Apld, Re West & Hardy’s Contract, 

[1904] 1 Ch. 145. 

407. What subject-matter sufficiently certain — 
‘“So much as shall be remaining at his death.’’] -— 
SPRANGE v. BARNARD, No. 410, post. 

408. Fund contingent on certain event.| — 
Testator devised certain estates by name, together 
with his farming stuck & furniture, to his beloved 
wife to sell, to discharge all his creditors; & he 
constituted his wife & W. his exors., whom he 
appointed to sell & dispose of all his estates & 
chattels, in such manner as they should jointly 
agree upon, or not to sell if it seemed wost advisable 
to keep them, or in any way they should think 
proper, so that every creditor had his money, 6 
if sold, all overplus to his wife, towards her support 
& her family :—/eld : testator’s children had such 
an interest in the devised estates as cnabled them 
to sustain a bill against the widow & her co-exor., 
impeaching a sale on the ground of fraud, & pray- 
ing an account of the rents & profits. 

Now, ] have already stated it to be my clear 
opinion, that in a certain event, the event, namely, 
of a sale, the widow would take the property, 
subject to a trust (LORD CoTTENHAM, U.).— Woops 
v. Woops (1836), 1 My. & Cr. 401; Donnelly, 61 ; 
40 H.R. 429, 1. C. 


Annotations :—Apld. Gilbert v. Bennett (1839), 10 Sim. 371. 
Consd. Raikes v. Ward (1842), 1 Haro, 445; Crockett v. 
Crockett (1848), 2 Ph. 553. Refd. Hodgson ». Green 

1842), 11 lL. J. Ch. 312; Longmore v. KHicum (1843), 2 
v & C. Ch. Cas. 363 ; Thorp v. Owen (1843), 2 Hare, 607 ; 
Re Parkinson's Trust, Iz p. Thompson (1851), 1 Sim. N. 8. 
242: Webb v. Wools (1852), 2 Sim. N.S. 267 ; Greene v. 
Greene (1869), 17 W. R. 487; Lambo v. Eames (1871), 
6 Ch. App. 597. 














lice & love to her family.” |}—GREENE 
Pannen (1869), 3 1. R. Eq. 90.—- 
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(1908), 6 C. Li. R. 22.—AUS. 
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Sect. 3.—Creation of trusis: Sub-sects.4 & 5, A. & 
B. (a) & (6). 

409. Alternative gifts—Effect of word ‘‘ prefer.’’] 
—Testator by a holograph letter, which by the 
law of Scotland is a testamentary writing, in- 
structed his solr. to pay to applt., a single lady, on 
the first of each month after his death, the sum of 
£12 10s., being at the rate of £150 a year. “ But 
in lieu of this I would prefer that as soon as you 
conveniently can, that the sum of £3,000 should be 
taken from my life insurance funds & paid over to 
her.”’ 

Testator’s trust disposition contained a general 
direction for payment of debts, & the insurance 
funds, after paying off the charges upon them, 
amounted to £1,900 :—Held: the trustees were 
bound to pay over the capital sum of £3,000 to A., 
& had no option to decide whether she was to 
receive the monthly allowance or the capital sum. 

The use of the word ‘ prefer’ indicates not an 
alternative for sclection by the trustee, but that 
there has been an alternative in the mind of 
testator, which he proceeds to resolve in the 
document before your lordships (LORD LOREBURN, 
C.).—DAWson v. REID (1915), 113 L. T. 52, H. L. 

Charitable trusts.|—Sce, generally, CIARITIES, 
Vol. VIII., pp. 298-302, Nos. 756-811. 

Precatory trusts.|—See Sub-sect. 3, H. (b) ii., ante. 





SuB-SECT, 5.—DESIGNATION OF OBJECTS. 


A. Necessity for Certainly. 

410. General rule—Object must be certain.|— 
Wife having a power to dispose by will, signed & 
sealed by her, of £300 in the hands of trustees, 
having made a will agrecable to the power, after- 
wards made a testamentary paper, by which she 
gives it to her husband ; but so much as shall be 
remaining at his death, ete., toher brother & sisters. 
This paper is not sealed, but is on a stamp. The 
stamp is equivalent to a seal. It vests absolutely 
in her husband, & was decreed to be paid to him, 
the property not being sufficiently certain to raise 
a trust. 

The property & the person to whom it is to be 
given must be certain in order to raise a trust 
(ARDEN, M.R.).—SPRANGE v. BARNARD (1789), 











2 Bro. ©. C. 585; 29 E. R. 320. 
411. No. 91, 
ante. 
412, ——- ——.]—Re Brooke & FREMLIN’S 
CONTRACT, No. 406, ante. 
138. Limitations of trust of heirlooms. 


—When a trust is created to secure the devolution 
of chattels as heirlooms, any limitations which are 
to take effect by way of postponement of defeas- 
ance of any absolute interest are subject to all the 
rules which govern the validity of conditions sub- 
sequent. Such limitations, therefore, must be 
certain, not only in expression, but also in opera- 
tion, & it is essential to their validity that it should 
be capable of ascertainment at any given moment 


PART I. SECT. 8, SUB-SECT. 5.-—A. 
410 i. General rule—Obdject te ie 

cerlain.]—Re BouRK’s ILD, 

TAU RUBENACH, [1907] V.L. mie 


171.—A 
ii. -—— -}—Tostator by his 
will, provided: ‘‘I leave my house 
furniture & land situate 
wou’. shares in the Bank of Victoria 
- in trust to my extrix. for K. D. 
- ». until she attains 18.’’ He then 
gave certaln pocuniary legacies & 
went on— The residue of my estate 
I leave to my extrix. in trust to be 


ma 
took 


f-kin was 
j WILL, [1916] V. 


410 iil. 





disposed of in | whatever manner she 
k fit’? :—Jleld: 
the eine as a trustee; 
was void for uncertainty, & tho next- 
oO entitled.— Re 
L. R. 114.—AUS. 
———. } 
articles, agreed with trusteca named 
therein, that he ‘** should from time to 
time thereafter effect such assurances 
on his own life, at such periods & for 
such amounts res 
income would fair 
assign the same to the trustees on trusts 
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of time, whether the limitation has or has not 
taken effect. Testator, who was a peer, be- 
queathed chattels to trustees, upon trust to permit 
& suffer the same to go & be held & enjoyed with 
the title, so far as the rules of law & equity would 
admit, by the person who for the time being should 
be actually possessed of the title, in the nature of 
heirlooms, & so that no person in existence at the 
time of testator’s decease, or born in due time 
afterwards, & afterwards coming to the title, 
should have any other than a life interest in the 
same, & so that no person should acquire an abso- 
lute intcrest in the same till the expiration of 
twenty-one years after the decease of all such 
persons as should be in existence at the time of 
testator’s decease & afterwards attaining the title ; 
—Held: the latter clause of the limitations was 
void for uncertainty in operation, & the first 
person born after the death of testator who 
attained the title acquired an absolute interest in 
the chattels, notwithstanding that there was still 
living a person who was alive at the time of testa- 
tor’s death, & who was capable of inheriting the 
title—Re EXMOUTH (VISCOUNT), EXMOUTH (VIS- 
COUNT) v. PRAED (1883), 23 Ch. D. 158; 52 L. J. 
Ch. 420; 48 L. TT. 422; 381 W. R. 545. 


A wiatediene :— Consd. Ke Johnston, Cockerell v. Essex 
(1881), 26 Ch. J). 538; Re Lanyon, Lanyon v. ote 
Caton : Bae Piers Retd. Pea v. Joffroys wan bka 
le. ; Moo rv. area [1 901) 1 93 

Ke Hill, ‘Aine ». Hill, rode 1 Ch. 8 Re Seaatiook. $36 

v. Sandbrook, [1912] 2 Ch. ras “ Fowler, Fowler v. 

Fowler, [1917] 2 Ch. 307. 


Charitable trusts.|—See CuARITIES, Vol. VIII., 
pp. 292-298, Nos. 604-755. 

Precatory trusts.|—-Sec Sub-sect. 3, IT. 
ante, 


(b) ib, 


B. What Objects Sufficiently Certain. 
(a) In General. 

See, generally, WILLS. 

414, ** My famlly.’’?}|—WriGHT v. ATKYNS, No. 
283, ante. 

415. In accordance with my wishes verbally 
expressed —- Admissibility of parol evidence.}| — 
Testator by his will appointed his wife sole extrix. 
& gave her his property for life. Tle then desired 
& cmpowered her by her will or in her lifetime to 
dispose of his estate ‘‘in accordance with my 
wishes verbally expressed by me to her” :— 
Held: parol evidence could not be admitted to 
show what testator’s verbally expressed wishes 
were, & the power of disposition given to the 
widow was void for uncertainty.—ARe HETLEY, 
HETLEY v. METLEY, [1902] 2 Ch. 866; 71 L. J. 
Ch. 769; 87 L. T. O65 ; 51 W. R. 202. 

Annotation :—Consd. Re Blackwell, Blackwell v. Blackwell, 

[1928] Ch. 614. 

416. ‘* Most reputable ’’ relations—Right of heir 
to take.|—-CLARKE v. TURNER (1691), Freem. Ch. 
198; 2 Bq. Cas. Abr. 492; 22 EH. R. 1158. 
Annotation :—Refd. Kemp v. Kemp (1801), 5 Vos. 819. 

417. Infant en ventre sa mere—Executory trust 
in tail.]|—An executory trust in tail for an only son 
of A. en ventre at testator’s death, not void for 


in the articles specified :— Held: this 

agreement was so uncertain that a 

ct. of equity be ws ceo’ epee 

performance 0 

ee (1865), 81. Ce i my AMIR. 
——.}+—M‘CARTHY %. 

A. 4° (1863), 3 16 Ir. Jur. 4.— IR. 
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f. “Children now living c& such 


the extrix. 
the trust 
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A., by marriage 


poctively as his children as I may hereafter have.’ |— 
y admit of,” & One (1907), 9 Nfld. L. R. 
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uncertainty, nor too remote.—BLACKBURN v. 
STABLES (1814), 2 Ves. & B. 367; 35 EB. R. 358. 


Annotations sApla Re Wilmer’s Trusts, Moore v. Wingfield 
{1903 1 Ch. 874. Refd. Marshall v. Bousfield (1817), g 
add. 166; Parker v. Bolton eee 5 L. J. Ch. 98; 
Holloway v. Collier (1853), 1 . R. 266; Sackville- 


Weat v. Holmesdale (1870), L. R. 4 H. L. 543. Mentd. 
Shelton v. Watson (1849), 18 L. J. Ch. 223; Sileocks v, 
Stlcocks, [1916] 2 Ch. 161. 


418. Conditional trust—Subject to satisfaction of 
judgment in contemplated suit.|—A sum of money 
was deposited by pltf. in the Bank of England in 
the names of A, & B., & it was declared by a deed 
that in case A. should not bring a certain action 
specified therein within a limited time, or having 
brought such action should not prosecute it with 
due diligence, the money was to be in trust for 
pltf., otherwise to abide the result of the action. 
The action was duly brought, but not prosecuted 
to judgment. A general demurrer by A. to a bill 
alleging that the action had not been prosecuted 
with due diligence, & claiming the fund overruled 
on the ground of there being an cxisting trust in 
which pitf. was interested.—PoRruGAL (KING) v. 
RUSSELL (1861), 3 Giff. 287; 31 L. J. Ch. 343 5 
1. 1.2773; 7 Jur. N. 8S. 1148; 10 W. R. 36; 66 
ii. R. A18. 


(b) Discretion given to Trustees, 

419. General discretion.|—Residuary bequest to 
trustees & exors., described both by their character 
& names, to be disposed of to such person & persons, 
& in such manner & form, & in such sum & sums of 
money, as they in their discretion shall think 
proper & expedient, an absolute interest to them 
bencficially ; or an absolute power of appointment ; 
excluding the next of kin, & the heir as to produce 
of real estate.—GIBBS v. RUMSEY (1813), 2 Ves. & 
B. 204; 35 E.R. 331. 

Annotations :-—Expld. lis ». Selby (1836), 1 My. & Cr. 286. 
Distd. Bucklo v. Bristow (1864), 5 Now Rep. 7; Yeap 
Cheah Nev v. Ong Cheng Nev (1875), L. RR. 6 2. C. 38815 Re 
Sinclair, Young». Sinclair, [1903] W. N.113. Distd. & Dbtd. 
Ite Howell, Re Buckingham, Liggins v. Buckingham, [1914] 
2 Ch. 173. (See [1915] 1 Ch. 241.) Refd. Whitaker v. 
‘Tathain (1831), 7 Bing. 628; Briggs v. Penny (1849), 3 
De G,. & Sm. 5253 Pocock v. A.-G. (1876), 3 Ch. D. 342. 
Mentd. Green v. Jackson (1828), 5 Russ. 35; Amphlett 
™ Parke (1831), 2 Russ. & M. 221; Cooko v. Stationers’ 
Co. (1831), 3 My. & K. 262. 

420. -——.|—-T"oWLEK v. GARLIKE, No. 804, post. 

421, ——-.|—Testator directed his trustees to 
pay an annuity to his brother until he should 
attempt to charge it or some other person should 
claim it & then to apply it for his support & main- 
tenance, ‘The annuitant having become insolvent : 
—Held: his assignees were entitled to the annuity. 
~~ YOUNGHUSBAND v. GISBORNE (1816), 15 L. J. 
Ch. 355; 71. T. O. S. 221; 10 Jur. 834, 1. C. ; 
affg. (1844), 1 Coll. 400. 

Annotations :—Distd. Ie Coleman, Henry v. Strong (1888), 
39 Ch. D. 413.  Consd. Re Evans, Public Trusteo v. Lvans, 

. 304; Re Smith, Public Trustee vy, Aspinall, 

(1928) Ch. 015.  Apld. Re Nelson, Norris v. Nelson, (1928) 

Ch. 920,n. Refd. Re Fitzgerald, Surman v. Fitzgerald, 

pease 1 Ch. 933. Mentd. Watkins v. Watkins, [1896] 


422, ———.]—Testator, by his will, gave the resi- 
iluc of his property upon trust for his cxors. to hold 
the same for such uses & purposes as he might by 
codicil or deed direct or appoint, & in default 
thereof, then for the same to be expended & 
appropriated within three years after his decease, 
in such way & manner, & for such purposes, as 
they, or the majority of them, might in their 
judgment & discretion agree upon. By a codicil 





executed the same day, he gave legacies to each 
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of his exors., irrespective of any interest they might 
ultimately take in the residue of his estate :— 
Held: the gift in the will was a trust, & not a 
power including ownership, & it was not affected 
by the words in the codicil, & therefore the exors. 
& trustees were not entitled beneficially under an 
appointment mado to themselves. 

in such a case the trust is void, as being too 
uncertain for the ct. to act on, & the heir-at-law 
& next of kin are entitled to the property.— 
BUcKLE v. Bristow (1864), 5 New Rep. 7; 11 
IL. T. 265; 10 Jur. N.S. 1095; 13 W. R. 68. 


Annotations : —Consd. Re Howell, Re Buckingham, Liggins 
v. Buckingham, {1914] 2Ch.173. Refd. Youp Cheah Noo 
v. Ong Cheng Neo (1875), L. R. 6 P. C. 381. 


423. .|—Testatrix, after appointing four 
exors., made over to them by her will ‘‘ as such ” 
all her property & effects, ‘‘ but in trust always for 
the purposes, hereinafter mentioned”; & after 
directing them to preserve certain houses as a 
family house, & giving certain specific bequests, 
disposed of the residue of her estate as follows :— 

‘** As regards the remainder of my real & personal 
property of what kind soever, not already dis- 
posed of, I direct that my exors. shall receive & 
collect the same from all persons whatever, & in 
such manner as to them may seem proper, & I 
direct that they, their heirs, successors, repre- 
sentatives, or descendants, may apply & distribute 
the same, all circumstances duly considered, in 
such manner & to such partics as to them may 
appear just’’:—Held: according to the truc 
construction of the above clause, there was no 
absolute gift to the exors. as individuals. The 
residuc was not severed from the trust with which 
testatrix had clothed all her property in the hands 
of her exors., but although a trust was intended 
to be created it failed for want of adequate 
expression of it.—Ykap CHEAH NEO v. ONG 
CHENG Nero (1875), L. R. 6 VP. C. 381, B.C. 
Annotations : ~Distd. Re Howell, Re Buckingham, Liggins v. 

Buckingham (1914), 84 1. J. Ch. 200. Mentd. Kiliott v. 

‘Totnes Union (1892), 57 J.P. 15L 5 de Mauser, A.-G. v. 

KC tee 74 L. J. Ch. 95; Bourne v. Keanc, [1919] 

424, ——.]—Sireap v. MELLOR, No. 3387, ante. 

425. ——-.|—ve SINCLAIR, YOUNG v. SINCLAIR, 
[1903] W.N. 118. 

Annotation :-—Refd. Re Howell, Re Buckingham, Liggins v. 

Buckingham, [1915] 1 Ch. 241. 

426. .\—Testatrix by her will appointed 
CG. her exor., & directed him to pay her debts & 
funeral & testamentary expenses. She then 
bequeathed various pecuniary legacies, including 
a legacy to G. ‘ (my exor),” & concluded her will 
in the following terms :—‘‘ After the aforesaid 
legacies have been duly paid the remainder or 
residue of my property (if any) shall be at the 
discretion of my exor. & at his own disposal ”’ :— 
Held: G. took the residuary estate of testatrix as 
a beneficiary & not as trustee for the next of kin 
of testatrix.—Re Howeut, Re BUCKINGHAM, 
LIGGINS v. BUCKINGHAM, [1915] 1 Ch. 241; 84 
Il. J. Ch. 209; 112 L. T. 188, C. A. 

Annotations :—Distd. Re Booth, Hattersley v. Cowgill (1917) 


t 
RG L. J. Ch. 270; Itc Chapman, Hales v. A.-G., [1922] 2 
Ch. 479. 


427. .|—Jte NELSON, NORRIS v. NELSON, 
(1918), [1928] Ch. 920, n.; 97 L. J. Ch. 443, n.; 
140 |. T. 371, n., C. A. 

Annotation :-—Consd. lee Smith, Public Trustee v. Aspinall, 

[1928] Ch. 915. 

428. —---.|—Where trustees are directed to 
apply at their absolute discretion the whole or any 
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419 i. General discretion.}—MILLER v. BLAOK's TRUSTEES (1837), 2 Sb. & Macl. 866.—SCOT. 


g. Discret 
Morton, [1918] N. Z. 


J.-——VOL. XLIII. 


ee 


ion aa to application of fund—Trust for maintenance of childrcn.}--Re ANTROBUS, HENDERSON v. SHAW & 


Qa 


594 


Sect. 3.—Creation of trusts: 
sub-secis. 6, 7 & 8.) 


part of a fund for the benefit of A., but are obliged 
to apply the rest of the fund so tar as it is not 
applied for the benfit of A., to or for the benefit o! 
B. A. & B. together are the sole objects of the 
discretionary trust & are entitled between them 
to have the whole fund applied to or for their 
bencfit.— Re Smiru, Pubic TRUSTEE v. ASPINALL, 
[1928] 1 Ch. 0915; 97 1. J. Ch. 441. 

429. Discretion to select among class.|—CivIL 
». R1icH (1679), 1 Cas. in Ch. 309 ; 2 Rep. Ch. 141 


22 E.R. 815, be. C. 
aL raons ~ Refd. McGibbon v. Abbott (1885), 10 App. Cas. 


430. —-Testator declared it to be his will, 
that the sum of £6,000 3 per cent. bank annuities 
should continue standing, as it then was, in his 
own name, until the contingencies mentioned in his 
will were completed. He also gave real estates 
to trustees & their heirs, & declared it to be his 
intention that they should have no further trouble 
in it than to prevent the aforementioned estates 
being alienated before the contingencics mentioned 
in his will were completed. Testator gave life 
interests in the property to his son & daughter 
respectively, with remainder to their children ; 
but in case they should die without leaving lawful 
issue, the longest liver of his two children was to 
have power to dispose of all his real & personal 
estate amongst his nephews & nicces or their 
children, cither all to one of them, or to as many of 
them as his surviving child should think proper : 
Held: a trust was created by the will for nephews 
& nieces & their children, subject only to a power of 
selection in the survivor of the son & daughter of 
testator. 

Where there is a general intention in favour of 
a class, & a particular intention in favour of a 
portion of it to be selected by an individual named. 
the ct. will carry into effect the genera] intention 
in favour of the class, & will not suffer the gift 
to fail on account of the neglect of the donec to 
exercise his power (per CuUR,).—BURROUGH . 
Primtcox, LAcEY uv. PHILCOX (1840), 5 My. & Cr. 
72; 5 Jur. 453; 41 1. R. 299, L. Cc. 


A nnolalions . :— Consd. ve ndergast (1850), 
3H. LL. ¢ ta 195: (No, 2), Cooper v. 
Mantel] (No. 2) (1856), 22 Beav. 231; Poeovk v. A.-G. 
(1876), 3°Ch. }. 342. Distd. Re Weekes’ Settimt., [1897] 
1 Ch. 289. Refd. Faulkner vr. Wynford (1845), 15L.3.Ch. 
&: Penny ”. Tumer (1818), 2 Ph. 493: Je White's aes 
Na John. 656; Wilson v. Duguid (1883), 24 Ch. 
244: Re Llewellyn’ Setthnt., Official Solicitor ». Evane 
i192) 2Ch. 281; Re Combe, Combe v. Combe, [1925] Ch. 


31. ——- Trust for education of children.|— 
Testator bequeathed his residuary estate to trus- 
tees; &, after making a provision out of it for the 
benefit of his son for his life, &, after the son’s 
death, for his wife & children, directed that, if his 
son should assign or charge the interest to which 
he was entitled for life, or attempt or agree to do 
or commit any act whereby the same, or any part 
thereof, might, if the absolute property thercof 
were vested in him, be forfeited to or become 
vested in any person or persons, then the trustees 
should pay & apply the interest for the mainte- 
nance & support of his son, & my wife & child or 
children he might have, & for the education of such 
issue as the trustees should, in their discretion, 
think fit. Some years after testator’s death the 
son became bkpt. :—Held : the trust for the benefit 
of the son, his wife & children, was valid, & the 
ussignecs were not entitled to any part of the ro- 
vision.—GODDEN v. CROWHURST ag 10 dim. 
642; 11 L.J3.Ch. 145; 59 H.R. 


Annotations :~—Dbtd. Younghusband v. faye (1846), 1 
L.J.Ch. $53. Consd. #e Coleman, Henry v. Strong (688). 


Sub-sect. 5, B. (b) 





Prendergast 
Cowper v. Mante]} 


ee 
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aoe Gn air Distd. Re Bullock, Good v. Lickorish (1891) 

432. Discretion to select among family or rela- 
tions.|— Where a donor recommends or directs 
that the donec at her death shall give his personal 
property to such of his family or such of his 
relations as she shall think fit, the donee has a 
power to sclect the objects of her bounty, amongst 
his relations or family, though not within the degree 
of next of kin. But if the donee does not exercise 
the power, the word ‘‘ relations’’ or the word 
‘‘ family ” will be construed ‘‘ next of kin,” unless 
the special expressions of the donee have a different 
import.—GRANT v. LYNAM (1828), 4 Russ. 202; 
6L.J.0.8. Ch. 129; 88 H.R. 815. 


Annotations :—Refd. Liley v. Hoy (14). 1 Haro, 580; 
Le Deakin, Starkey uv. Kyres, [1894] 3 Ch. 565. 


433. Discretion to give to either branch of 
donor’s famlly.]|—StTuBus v. SARGON, No. 896, posi. 
434. Discretion as to application of fund—Trust 
for maintenance of wife & children.]—Scttlement of 
husband’s estate on his marriage, in trust to pay 
the rents, etc., ‘‘ unto or for the maintenance & 
support of the husband, wife, & children, or other- 
wise, if the trustees should think proper to permit. 
the same to be received by the husband during 
his life, without power to charge, etc.,’’ onthe bkpcy. 
of the husband :—Ffeld: a trust had been created 
for the maintenance & support of the wife & 
children out of the property during the husband’s 
life.—PAGE v. Way (1840), 3 Beav. 20; 49 E.R. 
8; sub nom. PAGE v. May, 4 Jur. 600. 
AGEs :— Distd. Duncan v. Campbell (1842), 12 Sim. 
616. Apld. Kearsley v. Woodcock (1843), 3 Hare, 185. 
435. —-——,!~-Bequest of a share in certain 
trust funds, in trust for A., his exors., administrators, 
& assigns, provided that, if A. should, during the life 
of B. or C. assign, chai ge, or otherwise dispose of his 
share in the principal or interest thercof, or attempt 
or agree so to do, or do any act whereby his share 
in the moneys, if payable to himself or his exors., 
or administrators, would become vested in some 
other person, then, & in such case, all his estate, 
right, title, & interest in such trust moneys should 
absolutely cease & determine, & thereby & there- 
upon become absolutcly forfeited ; & the trustees 
should thenceforward stand possessed of the shares 
or share so forfeited, in trust to pay, apply, & 
dispose of the annual produce thereof, during the 
lives of B. & C., for the support & maintenance of 
A., & of his wife & family, or otherwise for his & 
heir bencfit, in such manner as the trustees should 
shink proper, & after the death of B. & C. should 
settle & assure, or pay & apply, & dispose of the 
share so forfcited, in trust for, or for the benefit of, 
A., & his family, in such manner as they should in 
heir discretion think proper. <A. assigned all his 
wroperty to trustees for his creditors, & thereby 
committed an act of bkpcy., &, a fiat being issued 
against him, he was declared a bkpt. :—Held : 
upon the execution by A. of the assignment, his 
hare & interest in the trust moneys became 
‘ubject to the trust declared by the will for the 
venefit of A. & his wife & family ; that A. was not 
of necessity entitled to any part of the income otf 
she trust moneys separately from his wife & children ; 
out any interest of A. in the trust moneys not 
applicable for the support & maintenance of his 
wife & children passed to his assignees on his bkpcy. 
—KEARSLEY v. Woopcock (1843), 8 Hare, 185; 1 
~, DT. O. 8S. 410; 8 Jur. 120; 67 BE. R. 348. 


Annotalions :—Refd. Rochford v. Hackman (1852), 9 Hare, 
475; Wallace v. Anderson (1853), 16 Beav. 633; Carr t. 
Living (1860), 28 Beav. 644; Re Coleman, Henry . 
Strong (1888), 39 Ch. D. 443; Bull ullocks, Good ¥. 
Lickerish (1891), 60 L. J. Ch. 341; Re Smith, Smith 
ee a 1 Ch. 369; Re Clark, Clark v. Clark, 1926} 





Part I.—TRvsts. 


436. Effect of failure to exercise discretion— 
Validity of gift.|—-Where a legacy is intended to be 
given, & only the application of it left to discretion 
or left to accident, if that discretion is not exer- 
cised or that accident happens which prevents 
the employment of it in the way which is contem- 
plated, the gift does prevail; the main object of 
the gift, the mode of application, may fail, but that 
will not interfere with the substance of the gift 
(LORD COTTENHAM, C.).—GouGH v. But (1848), 
16 Sim. 45; 17 L. J. Ch. 4013 13 L. T. O. S. 86; 
12 Jur. 859; 60 E. R. 789, L. C 
Annotation Gn apie Re Stanger, Moorsom v. Tate (1891), 


437. Effect of death before discretion exercisable. ] 
—Gift of a share of residue, after the determina- 
tion of a life tenancy therein, to trustees, upon 
trust to ‘‘ pay or apply all or any portion of the 
income or corpus of the same in or towards the 
support or maintenance or otherwise for the benefit 
of their brother R., in such manner & proportion in 
every respect & at such times as they shall deem 
most conducive to his welfare.’ The brother 
predeceased the tenant for life :—Held: the effect 
of the gift was to empower the trustees to apply 
so much of the share as might be required for the 
personal benefit of their brother, but no trust was 
to be implied in his favour as to the whole of the 
share; consequently the share did not pass to 
his legal personal representative.—Re STANGER, 
Moorsom v. Tate (1891), 60 L. J. Ch. 326; 64 
L. T. 693; 39 W. R. 455. 


SUB-S8ECT. 6.—PROVISIONS AS TO DURATION. 


438. Duration must be certain.] — Testatrix 
bequeathed the sum of £500 New Consols to 
trustees, upon trust to apply the dividends thereof 
in maintaining & keeping in repair the tomb of 
her brother in Africa ‘‘ for the longest period. 
allowed by law, that is to say, until the period 
of twenty-one years from the death of the last 
survivor of all persons who shall be living at my 
death ”’ :—Held : the gift was void for uncertainty. 
—Re Moore, PRIOR v. Moore, [1901] 1 Ch. 936; 
70 L. J. Ch. 358; 84 L. T. 601; 49 W. R. 484; 
17 T. 1. R. 356. 

Application of rule against perpetuities.|—Sce, 
cenerany, PERPETUITIES, Vol. XX XVII., pp. 55 
el seq. ~ 


SUB-SECT, 7.—NECESSITY FOR LEGAL HSTATE. 


439. Whether legal estate necessary—Co-exten- 
sion with trust.|—Burarss v. WHmEATE, A.-G. v. 
WHEATE, No. 638, post. 

440, -|—(1) Trust estates do not depend 
upon the legal estate for an existence. A ct. of 
equity considers devises of trusts as distinct sub- 
stantive devises, standing on their own basis, 
independent of the legal estate, or of one another ; 
& the legal estate is nothing but the shadow which 
always follows the trust estate, in the eye of a ct. 
of equity (WiLmorT, C.J.). 

(2) eecuory trusts fall under a very different 
consideration, for when the freehold is put into 
trustees, & the vacuum, which the law so much 
abhors, is thereby avoided, a trust to arise out of 
a remainder for a person not existing but who must 


exist within the compass of a life or lives in being, 





PART I. SECT. 3, SUB-SECT. 6. 
h. ne truat.}—BRANFORD’S 
OWELL, [19 


TRUSTEES »v, 
430. SCOT. 24) 8 C. 


PART I. SECT. 


3, SUB-SECT. 8. 
k. Effect of fatlure to communicate 

trust.}—Porsons elaimin 

trust under a deed of 
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will be as good, & to be supported by act. of equity 
as much, as a trust for a person in esse; & there- 
fore, suppose a remainder, limited to trustees & 
their heirs, in trust for the first son which A. shall 
have & his heirs; the trust being in the mind & 
intention of testator for a person not then oxisting, 
but to exist, & where that existence must happin 
within the compass of a life or lives, would be clearly 
good. So in this case, testator does not only declare 
his intention to give to a person not in esse, but 
is actually giving directions for the creation of 
that person; & there is no difference between the 
cases, but that one is an executory trust for a 
natural person to be created & the other is for a 
political person to be created (WiLMOoT, C.J.).— 
A.-G. v. DOWNING (LADY) (1767), Wilm. 1; 97 


E. R. 13; subsequent proceedings (1769), Amb. 
671, Li. C. 
Annotations : —Generally, Refd. White v. White (1778), 


{ Bro. C. C. 12; Robson v. Flight (1864), $4 Beav. 110. 
Mentd. Moggridge v. Thackwell (1803), 7 Ves. 36; A.-G. 
v. Brodie (1846), 11 Jur. 137, n. 

441, .|—It is not, in my opinion, necessary 
to constitute a trust that the person in reecipt of 
the rents of the estate should have the legal estate ; 
if so, no equitable owner could create a trust 
(ROMILLY, M.R.).—KNiIGHT v. BOWYER (1857), 23 
Beav. 609; 26 L. J. Ch. 769; 30 L. T. O. S. 95; 
3 Jur. N. S. 968; 6 W. BR. 28; 53 EB. RR. 289; 
on appeal (1858), 2 De G. & J. 421, L. JJ. 
Annotations :-—Mentd. Radcliffe v. Anderson (1860), E. B. 

& HK. 819; Dickinson v. Burrell, Stourton ». Burrell (1866), 

L. ht. 1 Eq. 337; Bagnall v. Carlton (1877), 6 Ch. D. 371; 

Kast Stonchouse U. C. v. Willoughby, [1902] 2 K. B. 318; 

Hunt v. Luck, [1902] 1 Ch. 428; Ae Jordlson, Raine ev. 

Jordison, [1922] 1 Ch. 440. 

442. Trustee holding against Crown— 
Crown claiming by escheat.]—'l'rusice, not having 
the legal estate, cannot hold against the Crown, 
clanning by escheat.— WALKER v. DENNE (1793), 
2 Ves. 170; 30 EB. OR. 577, LC. 

Annotations :—Refd. Henchman v. A.-G. (1834), 3 My. & K. 
485; ‘Tavlor ». Haygarth (1841), 11 Sim. 8; Barrow t. 
Wadkin (1857), 24 Beav. 1; Sharp v. St. Sauveur (1871) 

343; Re Bond, Palnes v. A.-G. (1900), 82 

; Talbot v. Jovers, [1917] 2 Ch. 363. Mentd. 
Swann v. Fonnereau (1796), 3 Ves. 413; Wheldale v. 
Purtridge (1803), 8 Ves. 227; Curtis v. Hutton (1808), 
14 Ves. 537; Horeford v. Ravenhill (1842), 5 Beav. 51. 
Ite T'wopenny’s Settlmt., Monro v. Twopenny, [1924] 
1 Ch. 622. 

Voluntary settlement.|—Scee SerreeMENT»>, Vol. 
AL., pp. 533-537, Nos. 768-800. 








SuB-sEcT. 8.—COMMUNICATION T0 TRUSTEE, 


443. Effect of failure to communicate trust— 
Right of donor to revoke—Funds at bank carried 
over to trustees’ accounts.|—Where A. having 
certain funds standing to his credit at his bankers, 
by letter, directed them to carry some parts ot 
such funds to the account of certain persons, 
as trustees for his wife, & after her decease, for 
his son; & other parts thereof to the account 
of certain persons, as trustees for his son; & 
such sums were accordingly carried over by the 
bankers to the account of such persons in their 
books, & the dividends were from time to time 
carried to the same accounts; but testator never 
communicated the facts to the trustees; & there 
was some evidence that testator had directed the 
transfers under an impression that he should be 
able, by that means, to evade the legacy duty, 
& that he had shown an intention to exercise some 
acts of ownership over the funds :—lI/eld: the 


leted by delivery, alleged in their bill 
Pied tu declare & for the enforcing of 
the trusts, that the deed creating the 
trust, if any, was not exccuted or 


QQ 2 


an cestuis que 
t not com- 
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Sect. 3.—Creation of trusts: Sub-sect. 8. Sect. 4: 
Sub-sect. 1, A. & B.] 


appropriations were void, & testator might at any 
time have revoked them.—GASKELL v. GASKELL 
(1828), 2. & J, 502. 


yee ire o 


%eId. Hughes v. Stubbs (1842), 1 Hare, 476; Stapleton 

’. Stapleton ata 14 Sim. 186; Kekewich v. Manning 

(1851), 1 De G. M. & G. 176. 

444, Declaration of trust.|—Jie 
COZENS, GREEN v. BRISLEY, No. 129, ante. 

445. ——- Memorandum by testator retained 
ae death.|—AnrMsrrona v. TIMPERON, No. 139, 
ante, 

Secret trusts.|—Sce Sect. 4, sub-sect. 2, post. 

Charitable trusts.|.—See Cuaritigs, Vol. VIIL., 
pp. 289, 290, Nos. 659-669. 








Sect. 4.—SECRET TRUSTS. 
SUB-SECT. 1.—llow ARISING. 
A. In General. 


446. Circumstances inconsistent with absolute 
gift — Admissibility of parol evidence.|] — Bill 
brought to set aside an assignment of a leaschold 
estate, etc., upon suggestion that it was not 
intended as an absolute assignment, but subject 
to a trust for pltf.’s benefit. Though no eapress 
trust in the deed, yet as it might be collected from 
circumstances arising out of the assignment itsclf 
inconsistent with an absolute disposition, Lord 
Chancellor adinitted parol evidence to explain this 
transaction.—Hurcuins v. LEE (1737), 1 Atk. 
447; West temp. Hard. 257; 26 I. Rk. 284, L. C. 

Charitable trusts.|-—Sce CuARITIES, Vol. VIILI., 
pp. 289-291, Nos. 650-685. 


B. Trust Expressed by Parol. 

447, Whether trust valid.}——Pary v. JUxoNn 
(1669), 3 Rep. Ch. 38; 21 HK. R. 722; sub nom. 
POREY v. JUXON, Nels. 135. 

448. .|—Nak v. Nab, No. 52, ante. 

449. -|—Where there is a gift of property 
inter vivos, accompanied with the expression of a 
wish as to the mode of employing it, & at the same 
time with a declaration that no legal obligation is 








agscentacl to by the persons therein 
a ee trustees; that the contents 
of tho deed were never communicated 
to them by grautora; & that when tho 
contents were aftcrwurds coin- 
inunicated the trustees so appointed 
expressly renounced, & refused to 
execute the trusts therein contained. 
Pltfs. were volunteers :— Ticld: no 
interest passed by the deed, & it was 


puch 


401.—C 


BALYE v. 
486.—IR. 


not prevent parol evidence given of 
agreement.—BARTON v. Mc- 
ee Ont) (1892), 20 S&S Cc. R. 


]. Conversation between testator & 
another—After execution of Will.}— 
ALPENNY, [1904] 1 I. R. 


TRUSTS AND TRUSTEES. 


intended to be imposed, the clear intention is 
thereby shown to be that the dominion of the 
property should remain in the grantee, & the 
evidence of the want of any consideration moving 
from the grantee cannot raise a resulting trust.— 
WHEELER v. SMITH (1860), 1 Giff. 300 ; 29 L. J. Ch. 
194; 1L. T. 430; 6 Jur. N.S. 62; 8 W. R. 178; 
65 H.R. 928. 

450. Trust referred to in will.|—-Testator 
appointed a lady his extrix., & gave her all his real 
& personal property upon trust to carry out his 
verbal wishes. Ile had, prior to the execution of 
the will, verbally given her to understand that she 
might help & educate certain of his relations if it 
were necessary, & that, subject to her doing so, 
the property was all her own :—Held: as there 
was nothing to show on the face of the will that 
the lady was to take beneficially the trusts failed, 
& the realty belonged to the heir, & the personalty 
to the next-of-hin of testator.—Re BAILLIE, 
FITZGERALD v. NOAD (1886), 2 T. L. R. 660. 

451. ——.|—Testatrix, by her will, 
appointed applt., L., & his daughter W., her cxors. 
«& trustees, &, after leaving money for a charitable 
bequest, directed that her trustees & exors. should 
‘* expend all or any the residue of my estate in such 
manncr as they know to be most in agreement with 
my desires.’”’ There was evidence that testatrix 
had been tor a long time on very intimate ternis 
of triendship with L. & his family, & that she had 
told them on one or more than one occasion that 
she intended to leave her property to L.’s 
daughters :—Held: the evidence was not sufficient 
to establish a trust in favour of the daughters, & 
the residue must go to testatrix’s next-of-kin.— 
Ly Pace v. GARDOM (1915), 84 L. J. Ch. 749 5 118 
L. ‘I. 475; 59 Sol. Jo. 590, H. I. 3 affg. S. C. sub 
nom, Re GARDOM, LE PAGE v. A.-G., [1914] 1 Ch. 
662, C. A. 

Annotations -—Distd. Re Gardner, Huey v. Cunnington, 

[1920] 2 Ch. 523. Refd. Jee Blackwell, Blackwell v. 


Blackwell, [1928] Ch. 614. Mentd. Je Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 2 Ch. 407. 
452. Admissibility of parol evidence.|—FANE v. 

Fane (1681), 1 Vern. 30; 283 HE. 1. 284, L, CO. 

Annotations :— Refd. Petit v. Smith (1695), 1 P. Wms. 7; 
Harris v. Lincoln (Bp.) (1723), 2 P. Wms. 135; Francis 
v. Dichfleld (1742), 2 Coop. temp. Cott. 531. Mentd. 
Ulrich v. Litchfleld (1742), 2 Atk. 372. 








wished £2,000 to be applied, after- 
wards made a codicil, stating that he 
had instructed the residuary Jlegatee, 
us to the disposition of his property :—— 
Held: the parol trusts could be en- 
forced against the one reple- 
sentative of the residuary legatec.— 


vold.— SMITH ¥. STUART (1866), 12 Gr. 
246.—CAN, 


PART I. SECT. 4, SUB-SECT. 1.—A. 
446i. Circumstances inconsistent with 


absolute gifl—Admisnbility of parol 


evidence.J——-M. “3 fap by written con- 
tract to give to LB. an absolute deed of 
roperty as security for a loan the same 
o be held 2 B. in trust for the time 
theloan wastorun. By B.’s directions 
the deod was made out in his daughter’s 
name. The daughter baving claimed 
that she purchased tho pioperty 
absolutely, & for her own benefit an 
action was brought by M. against her 
& 3B. for specific performance of the 
contract with B. for a declaration 
that the daughter was a trustee only 
subject to repayment of the loan. 
Defts. denied the allegation of collu- 
sion & consptracy made in the state- 
ment of claim & pleaded Stat. Frauds : 
—Held: the evidence showed that 
the daughter was aware of the agree- 
ment made with B. & Stat. Frauds did 


PART I. SECT. 4, SUB-SECT. 1.—B. 


447 i. Whether trust valid.|—A., who 
was greatly addicted to drinking, gave 
to B. a intge. to secure a small debt ; 
the property was worth at Icast seven 
times the dobt ; & the rent of half the 
property for three years would have 
paid off the claim; but five years 
before the debt was payable A., with- 
out ant additional consideration, 
released bis equity of redemption to B. ; 
& B. was allowed to remain in posses- 
sion for seven or cight years after the 
mtge. debt was paid off by rents :-— 
Held: the facts & evidence showed 
that the release was given on a parol 
trust, for the benefit of the mtgor. & 
his family, & to sct up the relcase as 
an absolute purchase was a fraud on 
B., against which the ct. should relieve 
notwithstanding the lapse of time & 
the death of some of the witnesses.— 





CRIPPEN ¥v. OGILVIE (1871), 18 Gr. 
253.—CAN. 
447 ii. -}—Testator having de- 


clared, by parol, to his residuary 
legatoe, certain trusts to which he 


447 iii. —— .}+—Testator bequeathed 
perectially to O., ** to be distributed as 

e thinks right.’’ He appointed no 
exor. O. was the person who prepared 
tertator’s will, & was verbally informed 
at the time of the exccution thereof by 
testator that he wished him to do ‘‘ as 
he thought fit with the money, to 
distribute it, aftcr payment of debts, 
etc., aluong five named persons, of 
whom B. (one of the next-of-kin) wap 
one. QO. accepted the trust :—Held-: 
O. was, under the terns of the will, 
entitled for his own benefit; but that 
ax a secret trust had been accepted by 
him, he took on a trust enforceable 
by the ct. for the beneficiaries named 
by  testator.—O’BRIEN v. CONDON, 
ae. 1 I. R. 61; 38 I. L. dA 252.— 

452i. Admissibility of parol evidence. | 
—MOGILL v. MCGLASHAN (1857), 6 Gr. 
324.—CAN., 

452 ii. -}~A deed was made by 
one joint owner of property at tbe 
instance of the other to a rd 
person, under a parol agrecment that 





Part I.—Trusts. 


453. ———.]—One by will makes A. & OC. exors. 
in trust & gives them a legacy of 20s. apiece for a 
remembrance above their charges. Parol proof 
admitted that this was in trust for the wife only.— 
PRING v. PRING (1689), 2 Vern. 99; 23 E. R. 
673. 

Annotations :—Refd. Gainsborough v. Gainsborough tine 
2 Vern. 252; He Fleetwood, Sidgreaves v. Brower (1880), 
15 Ch. D. 594. Mentd. Bowkor v. Hunter (1783), 1 Bro. 
C. C. 328; Nourse v. Finch (1793), 4 Bro. C. C. 239. 
454. .]|—Parol evidence of the declarations 

of a devisee admitted, to prove her being only a 

{rustee.—STRODE v. WINCHESTER (1767), 1 Dick. 

397; 21 E.R. 323, L. C. 

455. -|—Testator devised frecholds to A. 
& C. as joint tenants in fee, & also bequeathed to 
them as joint tenants £12,000. An unsigned paper 
was found after testator’s death, in his desk, 
indicating his wish & intention that the devise & 
bequest should be applied for specified charitable 
purposes. Upon a bill by next of kin to set aside 
these gifts as involving a secret trust for charity, 
& consequently void :—Held: testator having 
given this property absolutely by his will so that no 
trust whatever legally attached upon the con- 
science of the legatecs, the ct. could not admit 
parol testimony to show testator’s intention as 
expressed in the unsigned paper, & thereby raise 
a trust.—WALLGRAVE v. TEBBS (1855),2 K. & J. 
313; 25 L. J. Ch. 241; 26 L. T. O. S. 147; 20 
J.P. 84; 4 W. RR. 194; 69 EF. R. 800; sub nom. 
WALGRAVE t. T'esss, 2 Jur. N.S. 83. 


Annotations :—Apld. Tee v. Forrls (1856), 2 K. & J. 357, 
Consd. Jones v. Badley (1868), 3 Ch. App. 362; Re 
Maddock, Llewelyn v. Washington, [1902] 2 Ch. 220. 
Refd. Proby v. Landor (1860), 28 Beav. 504; Cullen v., 
A.-G. for Ireland (1866), 12 Jur. N. S. 531; Juniper v, 
Batchellor (1868), 19 L. T. 200; Towbotham v. Dunnett 
pret 8 Ch. D. 430; #e Boyes, Boyes v. Carritt (1884), 











. 53] 
ce |—IRVINE v. SULLIVAN, No. 208, 
ante. 
457. .|—Testator, who died in Jan. 1885, 





by his will dated in Dec. 1884, bequeathed unto 
his friends, A. & B., the sum of £500 free of legacy 
duty to be raised, & be paid out of his pure 
personalty “relying, but not by way of trust, 
upon their applying the sum in or towards the object 
or objects privately communicated to them” by 
him. The exors. objected to pay over the bequest, 
on the ground that there was a secret trust, & that 
such trust appeared to be an illegal one. The 
legatecs accordingly applied to the ct. to order 
payment of the legacy. The cxors. tendered 
affidavits to show that the bequest was upon a 
trust. The legatees objected that the ct. could 
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not go beyond the terms of the will :—Held: the 
evidence was admissible.—Re SprENcER’s WILL 
(1887), 57 L. T. 519; 3 T. L. R. 822, C. A. 

anes :—Consd. Re Falkiner, Moad v. Smith, [1924] 


458. .}|—Testator, who died in 1879, by his 
will dated in the same year gave his residuary 
real & personal property to his exors. on trust to 
convert & pay the proceeds of such conversion ‘‘ to 
my friends A. & B.in equal shares, & I bequeath 
the said proceeds to the said A. & B., their exors., 
administrators & assigns absolutely in the full 
confidence that they will carry out my wishes in 
respect thereof.’ Both A. & b. survived testator 
but were dead when the action to administer his 
estate was begun :—Held: parol evidence of a 
conversation in which testator told the witness 
that he had communicated his wish to benefit a 
charity to one of the legatees, was inadmissible.— 
He oe RESIDUARY EsTATE (1888), 60 

. T. 140. 











459. |—Re Wetrtry, HETLeyY v. HETLEY, 
No. 415, ante. 
460. .|\—Testator by a codicil to his will 


executed by him after he had become physically 
but not mentally incapable, gave to his five friends 
£12,000 upon trust to invest the same as they 
should think fit, & apply the yearly income “ for 
the purposes indicated by me to them,” with 
power to pay over the capital sum of £8,000 ‘ to 
such person or persons indicated by me to them ”’ 
as they thought fit, & to pay the balance of £1,000 
to the trustees of his will to be held as part of his 
residuary estate. Detailed parolinstructions tor this 
codicil were given by testator to C., one of the 
five friends, & the object of the trust was known 
in outline to & accepted by all the rest before the 
execution of the codicil. On the same day, soon 
after the execution of the codicil, C. wrote out & 
signed a memorandum of the instiuctions given to 
him to the effect (inter alia), that the interest of 
the £12,000 was to be paid to a lady, whose name 
& tull address were given, for the benefit of her & 
her son, whose full name followed. In an action 
by the widow of testator & her son against the 
trustees & bencficiaries to test the validity of the 
trust legacy of £12,000 :—Held: (1) parol evidence 
was admissible to establish the trust on the 
authority of Re Fleetwood, Sidgreaves v. Brewer, No. 
463, post ; (2) a complete valid & consistent trust of 
this pecuniary legacy for the lady & her son had 
been established by the codicil & the memo- 
randum of even date.—/te BLACKWELL, BLACK- 
WELL v. BLACKWELL, [1928] Ch. 614; 97 L. J. Ch. 


the granteo should hold tho property 
to secure inoney which he was to 
advance to pay interest on a mtge. 
on the property, & subject thereto in 
trust for the wife of such other joint 
owner, who remained in possession :— 
Held: parol evidence of tho agree- 
ment was admissiblu.—CAMPBEIL 1. 
DURKIN (1870), 17 Gr. 80.—CAN, 


452 tii, ———,]—S ; 
17 Gr. 982. UAN, HAW v. Suaw (1870), 


women fetes 


452 iv. ; BARTON «*. Mc- 
ary (Ont.) (1892), 20 S.C. RR. 404. 


452 v. -+—-Among other claims 
In this action, pltf. asked to have it 
declared that the qurebese made by 
deft. of a lot of land was mado by him 
as trustee & agent for plitf., & that 
pltf. was entitled to the profits & an 
account. There was no writing 
evidencing the alleged trust :—Held : 
pitf. was at liberty to prove by parol 
evidence (if he could do so) the 
existence of the alleged trust.— HULL 
vt. ALLEN (1902), 22 0. L. T, 138; 1 





O. W. R. 782.—CAN. 

452 vi. -J—LEMON v. CHARLTON 
(ExXucuror) (1906), 44 N. B. Wt. 476; 
$4. L ih. 235.—CAN. 

452 vii. »---An oral agreement 
under which one party thereto be- 
comes a trustee for the other of an 
undivided interest in a mine recorded 
in the trustee’s name, nay be asserted 
by the cestur que trust notwithstanding 
Stat. Krauds.— REYNOLDS v, JACKSON 
(Sask.), [1917] 3 W. W. Tt. 507.— CAN, 

452 viii. ——.] — SPROULE v. CLE- 
see Oe C.), [1925] 2 D. L. R. 7814. 








m. Application of Trusts Act, 1915, 
8. 71.]—It is settled law that a 
deft. shall not be allowed to set up 
the above sect. as an instrument of 
fraud. What may be the precise 
limits to be assigned to the operation 
of the doctrine, & how much actual 
operation it may Ieave to tho scct. 
in cases of verbal agreements to 
create trusts, may be difficult to define ; 
but it is clear that the doctrine takes 


out of the sect. cases in which any 
person has become ponecered of 
another’s Jand upon a verbal agreement 
to hold that property on certain trusts 
& where he or his representatives 
insist upon claiming to possess tho 
property free from such_ trusts.-— 
ORGAN v. SANDWELL, [1921] V. L. R. 
622.—AUS. 


n. Right to costs of suit.}—Where a 
person claimed, on the ground of a 
parol trust, to be entitled to a convey- 
ance of land from the heirs of the 
legal owner, & thev required him to 
establish tho trust by a sult, which he 
did :—Held: he was not entitled to 
the costs of the suit.—ENGLIsn v. 
EnaGuisH (1868), 15 Gr. 330.—CAN. 


o. Money held by solicitors in trust 
Sor creditors of unsolvent trader—Ap- 
plication upon originating notice for 
interpretation of trust d& directions as 
to dvstribution of moncy—Non-existence 
of anstrument to be construed.\—He 
LANGDON (1920), 46 O. L. R. 555; 17 
O, W. N, 299,—CAN, 
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257; 139 L. T. 200; 44 T. L. R. 521; 73 Sol. Jo. 
318, C. A. 

——— Charitable trusts.J}—Scee Cuarities, Vol. 
VITII., pp. 303, 304, Nos. 821-828. 


C. Trusts Expressed in Writing. 


461. Whether valid trust—Writing by trustee— 
Trust communicated by parol.]|—Devise of £1,500 
to A. & B. for such uses as testator had declared 
to them, & by them not to be disclosed. A. in the 
life of B. writes a letter disclosing the trust. This 
is a good declaration of the trust.—CROOK v. 
Brooxina (1689), 2 Vern. 106; 23 E. R. 679. 


Annotations :— Folld. Smith v. Attersoll (1826), 1 Russ. 266. 
Consd. 7?e Flectwood, Sidgreaves v. Brewer (1880), 15 
Ch. D. 594. Refd. Re Hopkins’ Trusts (1878), 9 Ch. D. 
131. Mentd. Wyth ». Blackman (1749), 1 Ves. Sen. 196 ; 
Hussey ». Berkeley (1763), 2 Eden, 191; Kelley ». Fowler 
(1768), Wilm. 298; Newton 7. Bennet (1782), 1 Bro. C. C. 
134; I. ». Darlington (1792), Nolan, 124; Radcliffe 7. 
Buckley (1804), 10 Ves. 195; Doe d, Stewart v. Sheffield 
(1811), 13 Eust, 526; Fenn ». Death (1856), 2 Jur. N.S. 
7003 Crook o Whitley (1857), 7 De G. M. & G. 490; 
Prido v. Fooks (1858), 3 De G. & J. 252; Berry v. Berry 
(1861), 3 Giff. 134; le Atkinson, Pybus v. Boyd, [1918] 


2 Ch. 138 

462, ——— Addition in handwriting of 
testator.|——Testator bequeaths a legacy to A. & B. 
in trust for certain purposes, which the will states 
to have been fully explained to them. On the 
same day a paper writing is signed by A. & B., 
in which they declare that the bequest is upon trust 
for six persons, whose names are stated: &, after 
their signature, some lines are added in the hand- 
writing of testator, by which a seventh person, an 
unborn child, is admitted to a share of the legacy. 
Upon a bill, filed by one of the six persons named 
in the body of the paper writing, the ct. recognised 
the paper writing as a valid declaration of trust, 
though it had not been proved as a testamentary 
paper.- Smiru v. ATTERSOLL (1826), 1 Russ, 266 ; 
38 Ki. R. 108. 
Annotations :—-Consd. Re Flectwood, Sidgroaves v. Brewer 








(1880), 15 Ch. D. 594. Refd. Johnson v. Ball (1851), 5 
Do G. & Sm, 85. 
463. —— Pencil memorandum.]— 








Testatrix who had by will & three codicils made 
a complete disposition of her real & personal 
estato, afterwards executed a fourth codicil in the 
following words: “IT hereby bequeath to B., to 
whom I have willed my landed property, also all 
my personalty, such as cash, furniture, etc., to be 
applied as I have requested him to do.’’ B. gave 
evidence that before executing this codicil testatrix 
had stated to him the alterations she desired to 
make in her will, & that he had made a pencil 
memorandum of her various fresh bequests, 
repeating each item to her, & that, except so far 
as to give cffect to the new wishes so stated to him, 
testatrix did not intend to alter her previous dis- 
positions. The memorandum was not signed by 
testatrix :—Held: the nature of the trust was 
sufficiently established by the evidence of B., & 
being so established the ct. would give effect to it. 
—Re FLEETWOOD, SIDGREAVES v. BREWER (1880), 
15 Ch. D. 594; 49 L. J. Ch. 514; 29 W. R. 45. 


Annotations :—Apld. Re Huxtable, Huxtable v. Crawfurd, 
[1902] 1 Ch. 214. Dbtd. Le Page v. Gardom (1915), 84 
L. J. Ch. 749. Consd. Re Gardner, Huey v. ington, 
11920] 2 Ch. 523. Apld. Re Blackwell, Blackwell v. 

Blackwell, (1928} Ch. 614. Refd. He Hetley, Hetley v. 

Hetley, [1902] 2 Ch. 866; Ward v. Van Der Loeff, Burn- 

yeat v. Van Der Loetf, [1924] A. C. 653. Mentd. Bourne v. 

Keane, [1919] A. C. 815. 


464 fi. 
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464. Writing by testator—Signed after date 
of will.|—Testator gave a policy of assurance to 
two trustees, ‘‘ to hold same upon uses appointed 
by lettcr signed by them & myself.” o such 
letter existed at the date of the will, but testator 
had previously asked the trustees, who had con- 
sented, to accept the bequest for the benefit of 
persons & objects then named by testator. Long 
after the date of his will, testator wrote a letter, 
addressed to his exors., stating that he had, by 
his will, left the policy to the two trustees, to be 
delivered up to them for the purposes they had 
agreed to carry out. At the same time testator 
signed an unattested memorandum, declaring the 
trusts on which the trustees were to hold the policy 
given to them by his will. The trustees retained 
the Ietter & the memorandum until aftcr testator’s 
death. Upon a claim by one of the persons bene- 
ficially interested under the memorandum, against 
the exors. & trustees :—Held: testator could not 
prospectively create for himself a power to dispose 
of property by an instrument not duly executed 
asa will; & the letter would not operate as a gift 
inter vivos; & the trustees held the proceeds of 
the policy in trust for the residuary legatees under 
testator’s will.—Jolmnson v. BALL (1851), 5 De G. 
& Sm. 85; 18 L. T. O. S. 182; 16 Jur. 538; 64 
i. R. 1029. 

Annotations :—Apld. Re Roves, Boyes v. Carritt (1884), 26 

Ch. D. 531. Refd. Re Meetwood. Sidgreaves v. Brewer 

1880), 15 Ch. D. 594; Re Hetley, Hetley v. Hetley, [1902] 

2Ch. 8663; Pe Gardner, Huocy v. Cunnington, [1920] 2 Ch. 

ie Jc Blackwell, Blackwell v. Blackwell, [1928] Ch. 

465. Where trust also expressed 
verbally.|—Testatrix by her will, dated in 1909, 
bequeathed all her real & personal estate to her 
husband for his use & benefit during his life, 
‘* knowing that he will earry out my wishes.” 
Four days after the date of her will she signed an 
unattested memorandum expressing her wish 
that ‘‘ the money I leave to my husband ”’ should, 
on his death, be equally divided among certain 
named beneficiaries. She died in 1919 possessed 
of personal estate only, & her husband died four 
days later. After his death his wife’s will & the 
memorandum were found in his safe, & there was 
parol evidence that shortly after the execution 
of the will testatrix liad said, in his presence, that 
her property after his death was to be equally 
divided between the named beneficiaries, & that 
he assented thereto :—Held: the husband, who 
took jure mariti the corpus of his wife’s estate for 
his own benefit, could not properly refuse to carry 
into cffect her wishes as to the disposition of the 
property after his death, expressed to him by her 
before her death, & assented to by him. He 
therefore held the corpus, subject to his life 
interest, as a trustce for the beneficiaries named in 
the memorandum.—Re GARDNER, HUEY v. CUN- 
NINGTON, [1920] 2 Ch. 523; 89 L. J. Ch. 649; 124 
L. T. 49; 36 T. lL. R. 784; 64 Sol. Jo. 650, C. A. 


Annotations :—Consd. Re Gardner, Huey v. Cunningham, 
1923) 2 Ch. 230. Refd. Re Blackwell, Blackwell v. 
lackwell, [1928] 1 Ch. 614. 


466. Letter referred to In will.] — 
McCormick v. GROGAN, No. 480, post. 

467. —— Gift of specific part of residuary 
personal estate.|—-Whcere residuary personal estate 
has been given by will & a specific part of it is bound 
in the hands of the residuary legatee by a secret 
memorandum of trust not executed as a will, the 


























@ separate sheet of paper which she 
read to him :—Held: exor. was trustee 
for the purposes set out on the reparate 
sheet.—Re Ex..18, OWEN v, BENTLEY 


» & mentioned (1918), 53 I. L. T. 6.—IR 
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ct. will, as between the residuary legatee & the 

beneficiary, give effect to the secret trust as if the 

Ho of the residue bound by it had been specifically 
equeathed.—Re Mappock, LLEWELYN v. WASH- 

INGTON, [1902] 2 Ch. 220; 71 L. J. Ch. 567; 86 

L. T. 644 5 50 W. R. 598, C. A. 

Annotations :—Refd. ©’Grady v. Wilmot, [1916] 2 A. C. 
231; Re Gardner, Hucy v. Cunnington, [1920] 1 Ch. 501; 
Fe Gardner, Huey v. Cunningham, [1923] 2 Ch. 230. 
Mentd. J/2e Power, Ke Stone, Acworth v. Stone, [1901] 
2 Ch. 659; Re Fearnsides, Baines v. Chadwick, [1903} 
1 Ch. 250; Re Dodson, Gibson v. Dodson, [1907] 1 Ch. 
284; He Orlebar, Wynter v. Orlebar, [1908] 1 Ch. 136; Jte 
Hadley, Jobnson v. Hadley, [1909] 1 Ch. 20. 


468. Deed of gift by testator—Not com- 
municated to donees.|—In 1900 testator, a North 
Sea skipper, by a deed of gift gave his sons W. & I. 
in fee simple in equal moicties certain land at 
PP, & at S. In July, 1901, he sold the land at S. 
& bought additional land at P. In Aug. 1901, W. 
died. Testator by his will, dated 1913, gave to F. 
all the land at P., & his residuc to the children of a 
deceased son. Testator received the rents of the 
land at P. down to his death in 1914, the sons never 
having known of the deed of gift. F. died in 1915: 
—Held: as testator might have thought the deed 
non-effective until communicated to his sons, there 
had been no “concealed fraud ’’ by him, & he 
had not become a trustee for W. & F.—le 
IaucVESLEY, Goopwin v. Levestry (1915), 82 
Tl’. L. R. 1453; 60 Sol. Jo. 142. 

469. —-—- ——— Declaration in will against 
testamentary character.|—Jestator by his will 
bequeathed £650 to the trustees of the Benevolent 
und ot the Savage Club, in order that they might 
devote the income to the purposes set out in a 
memorandum, The will stated that the memo- 
randum was not to form part of the will. The 
purposes set out in this memorandum consisted 
in the provision of free drinks & smokes for 
members of the club. Its contents were not 
communicated to the trustees until after testator’s 
death :—Held: as testator had expressly directed 
that the above memorandum was not to form 
part of the will the trust failed.—Re Louis, Lovis 
». TRELOAR (1916), 32 T. L. R. 313. 

470. -]—By her will dated 
Apr. 22, 1922, testatrix devised & bequeathed her 
real & personal estate to two persons upon trust 
for sale & conversion & investment of the net 
proceeds as therein mentioned. She then 
bequeathed to the two persons by name 

absolutely as joint tenants one half of the 
residuary trust moneys, with the request that they 
will dispose of same in accordance with any memo- 
randum or paper signed by me & deposited with 
this my will or left amongst my papers at my 
death.” There was a similar gift of the other 
half of the residuary trust moncys, subject to a 
life interest. She then declared that any such 
memorandum or paper should not have any 
te stamentary character, “ & the above expression 
of my wishes as to the disposal of the sums shall 
not create any trust or legal obligation, even if 
same shall be communicated to my trustees in my 
lifetime.” The two persons were the partners in 
the firm of solrs. which prepared her will, & an 
peer will dated Aug. 9, 1921, which contained 

he same bequests & declarations. Before the 
date of the first will testatrix sent to one of the 
partners a list containing the names of those she 
wee to benefit, & in preparing her first will he 
id his utmost to induce her to allow the names of 
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beneficiaries to be inserted in the ordinary way, but 
she refused. On Oct. 18, 1921, testatrix sent him 
revised lists of the persons & institutions she wished 
to benefit, & requested him to destroy the earlier 
list, & he replied next day, ‘‘ Il have your letter of 
the 18th inst. with the enclosures, & quite under- 
stand your instructions.’’ Subsequently she wrote 
letters making slight alterations in the lists, which 
he similarly acknowledged :—Held: the true 
inference was, seeing that the partners had full 
knowledge of the contents of testatrix’s will, that 
they only agreed to give effect to testatrix’s 
Wishes in accordance with the scheme of the will, 
including the provision that there was to be no 
trust or legal obligation & accordingly they took 
the property bequeathed to them absolutely for 
their own bencfit.—Re FALKINER, MEAD v. SMITII, 
[1924] 1 Ch. 88; 938 L. J. Ch. 76; 1380 L. T. 405 ; 
68 Sol. Jo. 101. 

471. Effect of loss of writing.|—Testator, by his 
will, after devising his real estate according to 
certain limitations therein stated, bequeathed all 
the rest of his property to trustees, ‘‘ to form a 
trust fund to purchase land to go with the inherit- 
ance in a manner described in a paper marked 
“xX.” <At his death no such paper was forth- 
cowing :—feld: notwithstanding the absence of 
the paper marked X, the gift was not void for un- 
certainty, but there was a trust declared by the 
will, which was imperative as to the conversion 
of the residue of the personal estate into land, & 
that such land when purchased was to go according 
to the limitations which described the way in 
which the lands devised by testator were to be 
inherited.—WILLOUGUBY v. STORER (1870), 22 
L. T. 896; 18 W. R. 658. 


D. Promise by Donee. 


472. Express promise inducing gift — Parol 
promise.]|—A man makes his will, & his wife 
executrix : the son afterwards prevails on his 
mother to get the father to make a new will, & 
to name him exor., he promising to be a trustee 
only for his mother. ‘Trust decreed, notwith- 
standing Stat. Frauds, etc.—THYNN v. THYNN 
(1684), 1 Vern. 296; 1 Hq. Cas. Abr. 380; 23 
I. R. 479. 

Annotations :—Refd. Whitton v. Russell (1739), 1 Atk. 448; 
Blount v7. Doughty (1747), 3 Atk. 481; Drakeford v. 
Wilks (1747), 3 Atk. 539; Iteech v. Kennegal (1748), | 
Vos. Sen. 123; Podmore v. Gunning (1836), 7 Sim. 644; 
Allen v. M‘Pherson (18417), 1 If. L. Cas. 191. 


473. .|\—SELLACK v. Harris (1708), 
2 Hq. Cas. Abr. 46; 22 EH. R. 40. 


Annotations :—Refd. Podmore v. Gunning (1836), Donnelly, 
74; Caton v. Caton (1865), 1 Ch. App. 137. 


474. .|—If a legatce promiscs testator that, 
in consideration of a disposition in favour of her, 
she will do an act in favour of a third person, she 
who undertook to do the act must perform.— 
DRAKEFORD v. WILKS (1747), 3 Atk. 539; 26 


RK. R. 1111. 
Annotations :-—Refd. Proby v. Landor (1860), 28 Beav. 504 ; 
ite Maddock, Llewelyn v. Washington, {1902] 2 Ch. 220. 


475. Testator refraining from making 
specific bequest.]|—A copyholder by his will intend- 
ing to give the greatest part of his estate to his 
godson, & the other part to his wife; the wife 
persuades him to nominate her to the whole, & 
that she would give the godson the part designed 
for him ; decreed against the wife, notwithstanding 
Stat. Frauds.—DEVENISH v. BAINES (1689), Prec. 
Ch. 3; 2 Eq. Abr. 43; 24 E. R. 2. 


testator should leave to him. It was 
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Sect. 4.—Secret trusts : Sub-secl. 1, D.; sub-sect. 2.) 


476. Testator refraining from making 
specific bequest.}—Provision by will increased 
upon evidence of testator’s request to the exor. & 
residuary legatee, & his promise; upon which 
testator refused to make a new will, & said he 
would leave it to the generosity of exor.— BARROW 
v. GREENOUGH (1796), 3 Ves. 152; 30 EF. R. 943. 
Annotation :—Refd. Re Maddock, Llewelyn v. Washington, 

{1902} 2 Ch. 220. 

477, }—The bill, alleging the sup- 
pression of a codicil, an assurance by testator, that 
he had directed his exors. & residuary legatees to 
pay an annuity, & their promise to him accordingly, 
repeated after his death, & acted upon by actual 
payment for several years, plea, merely denying 
the execution of any codicil, & any such direction 
overruled. 

Relicf upon fraud in not performing a promise, 
relying on which testator forbore to bequeath.— 
CHAMBERLAIN v. AGAR (1813), 2 Ves. & B. 259; 
35 E.R. 317. 

Annotations: -Refd. Re James, Hr p. Mudie (1842), 6 Jur. 

1093; Briggs v. Penny (1819), 3 De G. & Sm. 525. 

478. .}—Testator devised &  be- 
queathed the residue of his estate, both real 
& personal, to his wife, her heirs, cxors., adminis- 
trators, & assigns, for her own separate use & 
enjoyment, “ having a perfect confidence she would 
act up to those views which he had communicated 
to her, in the ultimate disposal of his property after 
her decease.’”’ On the death of the wife intestate, 
a bill was filed on the part of two natural daughters 
of testator, to recover the residue of his estate, 
alleging that he had intended to leave his residuary 
property to them after the decease of his wife, & 
had made the disposition before mentioned, on 
the faith of a promise & undertaking given by his 
wife to carry such his intentions into effect :— 
Held: in case of such a promise & undertaking 
being clearly proved, pltfs. would be entitled to 
the relief of the ct., but as pltfs. failed to make out 
such a case the bill was dismissed, with costs.— 
PODMORE v. GUNNING (1836), 7 Sim. 644; 
Donnelly, 74; 51.. J. Ch. 2863 47 EB. R. 235. 
Annotations : —- Reid. Gingell v. Home (1839), 9 Sim. 539 ; 

wte James, vr p. Mudie eb 6 Jur. 1093; Allen v. 

M‘Pherson (1847), 1 H. li. Cas. 191; Cross v. Sprigg 

(1849), 6 Haro, 552; Reynolds v. Kortright (1854), 18 

Beav. 417; Proby v. Landor (1860), 28 Beav. 504; Re 

Flectwoud, Sidegreaves v. Brower (1880), 15 Ch. 1). 594; 

fete Applebees, Leveson v. Beales, [1891] 3 Ch. 422, 

479. |—Where a person, knowing that 
testator in making a disposition in his favour 
intends it to be applied for purposes other than for 
his own benefit, either expressly promises, or by 
silence implies, that he will carry testator’s 
intention into effect, & the property is left to him 
upon the faith of that promise or undertaking, 
it is in effect a case of trust. 

Testatrix dovised & bequeathed all her real 
estate, & all such moneys as might be secured to 
her upon mtge. of real estates, & all her property 
not applicable under her will for the purposes 
of mortmain, to defts. J. & P., their heirs, exors., 
administrators, & assigns, as joint tenants. 
Testatrix had considerable real estate & large 
personal property, mixed & unmixed. It was 
alleged that testatrix thought she had given the 
above property to J. & P. for charitable purposes, 
& on a secret trust which she also thought that 
they, or one of them at all events, had promised 




















trust for a person whom he then named, 
& that the legatee had consented to 
accept the legacy for this purpose, & 
had promised testator to carry out his 


had attache 
wishes respecting it. The residuary 


logatee of testator having claimed the 
benefit of the legacy :—-Held 
trust for the poreon hamod by testator 

to the bequest.—Ruior- 
DAN v. BANON (1876), 10 I. KR. Hq. 
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to perform. Defts., J. & P., claimed the property 
absolutely :—Held: whatever charitable desire 
or object might have existed in the mind of testa- 
trix when she madc the devise of her residue, pltfs. 
had entirely failed to show that any secret trust 
for charity was communicated to, much less 
accepted or acquiesced in, by defts. or either of 
them.—JONES v. BADLEY (1868), 3 Ch. App. 362 ; 
91. T. 106; 16 W. R. 713, C. A. 

Annotations :—Coned. Rowbotham v. Dunnett (1878), 8 


Ch. D. 430. Apld. Re Stead, Witham v. Androw, [1900] 
i Gn aie Re Maddock, Llewellyn v. Washington, [1902 } 


Refd. Jumper v. Batchellor (1868), 19 L. T. 
200; Re Crawshay, Crowahay v. Crawshay (1890), 43 

Ch. D. 615; Freeman v. Laing, [1899] 2 Ch. 355. 

480. J—C. made a will leaving his whole 
property, real & personal, to G., whom he also 
appointed his exor. When about to die, C. sent 
for G., & in a private interview told him of the 
will, & on G.’s asking whether that was right, said 
he would not have it otherwise. CU. then told G. 
where the will was to be found, & that with it 
would be found a letter. This was all that was 
known to have passed between the partics. The 
letter named a great many persons to whom C, 
wished sums of money to be given & annuities to 
be paid; but it contained several expressions as 
to G. carrying into effect the intention of testator 
as he ‘‘ might think best,’’ & this sentence, ‘‘ I do 
not wish you to act strictly on the foregoing instruc- 
tions, but leave it entirely to your own good judg- 
ment to do as you think I would, if living, & as the 
parties are deserving ; & as it is not my wish that 
you should say anything about this document, 
there cannot be any fault found with you by any 
of the parties, should you not act in strict accord- 
ance with it.’ G. paid moncy to some of the 
persons mentioned in the letter, but not to all :— 
Held: in this case there was not any trust created 
binding on G. 

If a legatee states to testator that upon testator’s 
confiding his property, apparently disposing of it, 
to him, the legatec, by a regular & formal instru- 
ment, he will carry into effect all such intentions as 
testator shall confide to him, then that legatee 

. Shall have fastened upon his conscience the 
trust of carrying into full effect those instructions 
which he received upon such representations 
(LorD JIATHERLY),—McCormMick v. GROGAN 
(1869), L. R. 4 H. . 823; 17 W. R. 061, OF. L. 
Annotations :—Consd. Rowbothan wv. Dunnett (1878), 8 

Ch. D. 430; Re Fleetwood, Sidgreuves v. Brewer (1880), 

15 Ch. D. 594. Apld. Jte Stead, Witham v. Andrew, [1900] 

1 Ch. 237; A.-G. v. Chamberlain Oot): 90 L. ‘TT. 581. 

Consd. Re Blackwell, Blackwell v. Blackwell, [1928] Ch. 

614. Refd. Norris v. Frazer (1873), L. R. 15 Kq. 318; 

Rte Boyes, Boyes v. Carritt (1884), 26 Ch. D. 531; Re 

Maddock, Liewellyn v. Washington, [1902] 2 Ch. 220; Re 

Pitt Rivers, Scott v. Pitt Rivers, [1902] 1 Ch. 403; Re 

Levesley, Goodwin ». Levesley (1915), 82 T. L. R. 145. 

481. Testator destroying codicil.|—By 
the will & five codicils of testator real estates were 
settled to the use of his wife during widowhood, 
remainder to the use of A. for life, remainder to 
the use of the first & every other son of A. succes- 
sively in tail male, remainder to the use of such 
pe or persons of a special class as A. should 

y deed or will appoint, remainder in default of 
such appointment to B. for life, remainder to the 
first & every other son of B. successively in tail 
male, with remainders over. 

A. was married but had no children. Ie was 
a member of the class, B. was not. Testator’s 
wife, desiring that B. should not be excluded from 








469.— IR. 

r. Document found with will—W ife 
agreeing to pay four sums of money 
mentioned _ therein.]-—-MORRISON te 
M‘IFERR AN, [1901] 1 J]. R. 360.—IR. 


: a valid 
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succeeding to the estates, induced testator to make 
a sixth codicil by which he revoked the power of 
appointment given to A. by the fifth codicil. On 
hearing of this A. had an interview with testator’s 
wife, at which he gave her his written promise to 
leave the estates to B. on acquiring the power to 
do so if she would get testator to revoke the sixth 
codicil. Testator’s wife communicated this 
promise to testator, who thereupon destroyed the 
sixth codicil. After testator’s death, A. by deed 
appointed the estates to himself in fee on failure 
of his issue male. Jn an action by B. to enforce 
the promise :—Held : the appointment was fraudu- 
lent & void, for A. could not exercise the power 
so as to interfere with B.’s right of succeeding to 
the estates.—Tnarp v. THARP, [1916] 1 Ch. 142; 
85 L. J. Ch. 162; 114 L. T. 495; 60 Sol. Jo. 176; 
on appeal, [1916] 2 Ch. 205, C. A. 

482. Express promise subsequent to gift.] — 
Testator gave the residue, which amounted in 
value to about £6,500, of his personal estate upon 
trust to permit a married woman to receive the 
income during her life, with remainder after her 
death for the benefit) of her children, & if no 
children, for the husband absolutely. In the event 
of the death of the wife in the lifetime of her aunt 
N., testator directed that the then legally secured 
income of the aunt, if below £250 a year, should 
be made up to that amount. From the death of 
testator. in Apr. 1861, down to Feb. 1865, an an- 
nuity of £300 was regularly paid to N. by arrange- 
ment, out of the husband’s banking account ; 
but the wife having cloped in Sept. 1864, the 
payment was, after the above date, discontinued. 
In 1869, the bill was filed by N. against the husband 
& wife, alleging by amendment, after the answer 
of the wife, who supported pltf.’s case, had come 
in, that the husband & wife both promised testator, 
at his request, on his death bed, to make an 
allowance of £300 a year to pltf., & praying for a 
declaration that the income of testator’s residuary 
real & personal estate ‘‘ was & is subject to a trust ”’ 
for the payment of £300 a year to plitf. during the 
wife’s life, if pltf. should so long live; & for pay- 
ment of the arrears of the annuity by the husband. 
Mhe husband denied having made any such pro- 
mise ; but it having been found as a result of the 
evidence that a promise, as alleged, was made to 
testator by the wife, & was asscnted to by the 
husband :—Held : the income of testator’s estate 
was subject to the alleged trust.—Norris v. 
FRAZER (1873), L. R. 15 Eq. 318; 21 W. BR. 431. 


483. Promise implied from tacit acceptance.]— 
Testator devised real & personal property to F. 
& pltfs., their heirs, exors., ctc., as tenants in 
common; & by a memorandum of even date, 
addressed to them & signed by testator but not 
attested, he expressed his confidence that they 
would appropriate the property to charitable 
objects. On the day of testator’s death the will 
& the memorandum, which for sixteen months 
had been kept secret: by testator, were read over 
to him in the presence of F. by a solr., who was 
in attendance at testator’s request, communicated 
through F. to take instructions for a codicil. 
Pltfs. remained in ignorance of the existence of the 
memorandum, & of its contents until after testa- 
tor’s death :—Held: (1) with respect to F., the 
case was the same as if testator had himself com- 


PART I. SECT. 4, SUB-SECT. 2. 
486 1. Necessity for.J—A party set- 


testator to the universal 
legatec, & that the logatoe agreed to 
accept the property bequeathed on 


tho terms of the trust.—KALI CHARAN 
GuosaL v. Ram CHANDRA MANDAL 
imo IL. R. 30 Cale. 783.— 


t. One legatce informed 
—Testator devised certain houses & 
also a legacy of £600. charged on the 
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municated to him the contents of the memo- 
randum; & F.’s silence when the memorandum 
was read was equivalent to an undertaking on his 
part to carry testator’s intentions, as therein 
expressed, into effect; the ct. therefore declared 
that the one-fourth share given to EF. was affected 
by the trusts of the memorandum, so far as they 
were valid; & such trusts were invalid as to real 
estate, & as to personal estate affected with 
realty ; (2) the devise, being to F. & pltfs. as 
tenants in common, pltfs. were not affected by the 
communication of testator’s intentions to F. & 
were entitled to the remaining three-fourths as 
tenants in common,—TrEEf v. FERRIS (1856), 2 
K. & J. 357; 25 L. J. Ch. 437; 20 J. P. 563; 2 
Jur. N.S. 807; 4 W.R. 352 ; 60 EB. R. 819. 

Annotations :—As toa (1) Consd. Re Maddock, Llewelyn v. 

Washington, [1902] 2 Ch. 220. Refd. Topham v. Portland 

(1863),1 De G. J.&Sm.517. Asto(2) Apid. Rowbotham »v. 

Dunnett (1878), 8 Ch. D. 430. Refd. Re Stead, Whitham 

v. Andrew, [1900] 1 Ch. 237. 

484. -.|—‘‘ If they, by their silence, bid him 
to believe they would so apply it, I apprehend it is 
quite clear that a trust would be created & that it 
is altogether immaterial whether the promise is 
made before or after the execution of the will, 
that being a reasonable instrument ’”’ (PAGE Woop 
V.-C.).—Moss v. COOPER (1861), 1 John. & IT. 352 
4L. T. 790; 70 EB. R. 782. 


Annotations :—Refd. Topham v. Portland (1863), 1 De G. J 
& Sm. 517; McCormick v. Grogan (1866), 15 W. R. 290 
Rte Floctwood, Sidgreaves v. Brewer (1880), 15 Ch. 1D. 594 
ee Stead, Witham v. Andrew, [1900] 1 Ch. 2373 Be 
Blackwell, Blackwell v. Blackwell, [1928] 1 Ch. 614. 


485. .|—JONES v. BADLEY, No. 479, unte. 
Charitable trusts.|—Scee CnanivTigs, Vol. VIIT., 
p. 290, Nos. 666, 670-673. 








SuB-SECT. 2.—COMMUNICATION TO TRUSTEE. 

486. Necessity for.]—Semble: it is impossible 
for the ct. to intend any trust, unless it can convert 
the legateces into trustees, by proof of some com- 
munication between them & testator, importing 
that he intended a trust, which they, in effect 
undertook, & by which, therefore, their consciences 
would be bound.—CARTER v. GREEN (1857), as 
reported in 3 K. & J. 591; 26 L. J. Ch. 8455 3 
Jur. N.S. 905; 5 W.R. 856; 69 E.R. 1245. 
Annotations :—Refd. Re Flectwood, Sidgroaves v. Brewer 

(1880), 15 Ch. D. 594; Re Piercy, Whitwham v. Pierev, 

[1898) 1 Ch. 565. Mentd. Wilkinson v. Barber (1872), 

L. R. 14 Eq. 96. 

487. .|—A. instructed his solr. to prepare 
for him a will leaving all his property to the solr. 
himself absolutely, but to be held & disposed of 
by him according to written directions to be subse- 
quently given, & a will was prepared & executed 
accordingly, under which the solr. was universal 
legatee & sole exor. No such directions were, 
however, given to the solr., by testator in his 
lifetime, but after his death an unattested paper 
was found, by which testator stated his wish that 
X. should have all his property except a small 
sum of money which he gave to the solr. The solr. 
claimed no beneficial interest in testator’s property, 
except to the extent of his legacy. & claimed to 
hold the rest: of the property as trustee for X. :— 
Held : as testator had not in his own lifetime com- 
municated to the solr. the object of the trust, no 





remainder of his property, which com- 
prised landed property, to three per- 
sons absolutely, as tenants-in-com- 
mon, coupled with a secret trust for 
charitable purposes. One of the 
legatcer at the time the will was made 
was informed of the trust, the other 


of trust.) 
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Sect. 4.—WSecret trusts: Sub-sect. 2. Sub- 


secis. 1 & 2, A. & B.] 


valid trust in favour of X. had been constituted, 
& accordingly the solr. held the property as trustee 
for the next of kin of testator.—Re Boyvzs, BOYES 


Sect. 6: 


v. CARRITT (1884), 26 Ch. D. 531; 53 1. J. Ch. 654 5 
50 1... T. 5813; 32 W. R. 630. 
-]—See, generally, Sect. 3, sub-sect. &, 


ante. 

488. Gift to more than one—Effect of failure to 
communicate to all.|—Testator devised frecholds 
& leaseholds to four persons, intending them to 
hold the same in trust for an alien, & shortly 
afterwards informed three of them of his intent ; 
& those three, at his request, wrote letters to him 
acknowledging the intended trust. After his 
death a suit was instituted by two of the devisees 
against the other two, the alien, testator’s next of 
kin & the A.-G. as representing the Crown, to 
have the rights of the parties declared. 

The ct. refused to make any declaration, except 
that the lands were not subject to any trust.— 
BURNEY v. MACDONALD (1845), 15 Sim. 63 6 
1. T.O.S.1; 9 Jur. 588; 60K. R. 518. 


Annotations : — Refd. Re Stead, Witham v. Andrew, [1900] 
1 Ch. 237. Mentd, Barrow v. Wadkin (1857), 24 Beav. 1; 
Sharp v. St. Sauvour (1871), 7 Ch. App. 343. 

489, Void trust.]—A devise & bequest 
of testator’s residuary estate of two persons, with 
an oral intimation given by testator to one, if not 
both, of the devisees that he had confidence in 
them, & was satisfied they would carry out his 
intentions, which they well knew, & an assent by 
one of the devisees to this intimation :—Held: to 
be an undertaking by the devisee that he would 
carry out the intention, & to be, therefore, a gift 
upon a secret trust.—RUSSELL v. JACKSON (1852), 
10 Tare, 204; 68 EF. R. 900. 

-{nnotations :-~ Conad. Wallgrave v. Pebhe. 1895), 2K.& J 

3; Tee v, Ferris (1856), 2 fK. Apld. ke 

Spencer's Will (1887), 57 1. T. 519. Seta. Coater v. Green 

(1857), 3 K. oe J: 591; Pbroby v. Landor Ae80): 28 Beav. 

5043 Moss wv. gone (1861), 1 John. & H. 352; Jones v. 

Badley age 4 th. App. 362; Toe cotlane. Dunnett 

(1878), 8 Ch. D. 430; Re Fle etwood, Sidgreaves v. Brewer 

(1880), 15 Ch. D. 594 ; Re Stead, Withain vw. Andrew, 

[1900] 1 Ch. 2373 Re Maddock, eres ts 1 v. hee eee 

1902) 2 Gh. 220. Mentd. Sinnott erbert. ard 

ou App. 232; O’Rourke v. Darbishire, [1920] A. 

581. 








490. -—— Communication after date of 
will.|——A secret trust intended to affect an absolute 
bequest to two persons as joint tenants, & com- 
municated after the date of the will to & accepted 
by one of them only, will not be binding on the 
other if he has no notice of the trust until after 
testator’s death, because his interest in the bequest 
is not tainted with any fraud in procuring the 
execution of the will. Secus: when the will is 
made on the faith of an antecedent promise to 
perform the trust by one alone of two joint 
tenants, for in that case the other joint tenant, 
although ignorant of the trust until after testator’s 
death, cannot claim an interest under a fraud com- 
mitted by his co-legatee.—Re STEAD, WITHAM v. 
ANDREW, [1900] 1 Ch. 237; sub nom. Re STEAD, 
WHITHAM v. ANDREW, 69 L. J. Ch. 49; 81 L. T. 
751; 48 W. R. 221; 44 Sol. Jo. 146, C. A. 

491, ——— --— Gift Induced by antecedent pro- 
mise by one.|—-Re STEAD, WITHAM v. ANDREW, 
No. 490, ante. 

Charitable trusts.|—See Cuarities, Vol. VIII., 
pp. 289, 290, Nos. 659-669. 








two had no knowledge of it until after 
the death of testator. ‘Testator dicd 
within three months after making his 
will :—Held: the bequest of the one- 


third of the property to the trustee, (1903) 1 I. 


who was aware of the trust, was 
invalid, but that the other two- 
thirds ‘went absolutely to the other 
two devisees.—GEDDIA v. 
R. 73.—IR. 


TRUSTS AND TRUSTEES. 


Sect. 5.—REFERENTIAL TRUSTS. 
Sub-sEcT. 1.—IN GENERAL. 

492. Time of taking effect—General reference.|— 
TARE v. HARE, No. 499, post. 

498. Construction—Referential trusts in same 
instrument -|—Testator bequeathed his residuary 
estate, referred to as ‘‘ the residuary trust funds,” 
as to two-thirds in trust for the children & remoter 
issue of his son as his son should appoint, & in 
default of appointment for the children of his son 
as therein mentioned, but so that no appointee 
should take any part of the trust funds ae 
unappointed without bringing the share appointec 
into hotchpot, & as to a moiety of the other third 
upon ‘the like trusts”’ in favour of his son & 
issue as had previously been declared of the two- 
thirds. In the events which happened A. became 
entitled to the two-thirds under an appointment, 
& to a share in the one-third in default of appoint- 
ment :—Held: there was no presumption or rule 
of law applicable to a case of this kind, & upon the 
true meaning & effect of the will the hotchpot 
clause applicable to the two-thirds had no reference 
to anything except the two-thirds, & the hotchpot 
clause referentially incorporated in the trusts of 
the moiety of the one-third had reference only to 
the moicty of the one-third, so that A. could take 
her share in the one-third without bringing the 
two-thirds into hotchpot.—Re Woop, Woptk- 
HOUSE v. Woon, [19138] 2 Ch. 574; 83 7.. J. Ch. 

593 1097... 1. 347; 57 Sol. Jo. 835, C. A. 
Annotations ~Distd, Ie Fraser, Ind v. Fraser, [1913] 2 Ch. 

224. Re Campbell's Trusts, Public Trustco v. 

Cam ball. (1922) 1 Ch. 551. 

494. Whether accretion to original trust--Sepa- 
rate instruments.|—Whcere testator gave a share 
of his residuary estate to the trustees of his will 
upon trust for his married daughter, & declared 
that his trustees should hold the same ‘ upon the 
same trusts & with & subject to the same powers ”’ 
as were in her marriage setilement contained with 
respect to the funds thereby settled :—Held: 
inasmuch as there were different instruments, 
different settlors, different funds, & different sets 
of trustecs, the rule of construction to be applicd 
was to read into the will the trusts & powers of 
the settlement as though they were therein sct 
out, & there was consequently no accretion to the 
funds of the scttlement, but testator had by 
his will created a new & distinct settlement.—- 
Re BEAUMONT, BRADSHAW v. PACKER, [1913] 1 
Ch. 325; 82 L. J. Ch. 183; sub nom. Re BEAU- 
MONT, oe ee o. PACKER, 108 L. T. 
181; 57 Sol. Jo. 283. 
pie yee -—Consd. Re Campbell's Trusts, Public Trustee 

v. Camnpbell, [1922] 1 Ch. 551. Refd. He Fraser, Ind v. 

Fraser, [1913] 2 Ch. 224; Re arcing Re Kdwards, Prickett 

v. Prickett (1924), 93 L. J. Ch. 2 

‘495. .}—It will . pisciel that in no 
instance in the case of separate instruments, 
at separate dates, & with separate settlors, has the 
fund ever been treated as one aggregate fund, 
either for the purpose of hotchpot, or as regards 
multiplication of charges, or for any other purpose 
(RUSSELL, J.).—Re CAMPBELL’S TRUSTS, PUBLIC 
TRUSTEE v. CAMPBELL, [1922] 1 Ch. 5513; 91 1. J. 
Ch. 433; 127 L. T. 236. 

—— Referential powers.|—See Powers, Vol. 
XXXVITI., pp. 402, 403, Nos. 142-145. 

Application of hotch-pot clause .|—See SETTLE- 
MENTS, Vol. XL., pp. 566-568, Nos. 1046-1054. 
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a. eas wills of husband & wife.) 
N v. GRAY (1927), 39 C. L. HR. 


—Hv 
EMPIE, 773; [1927] Argue L; R. 363.—AUS. 
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to devolve as realty.|— 


Settlement of personalt 
L., pp. 794-796, Nos. 


See SETTLEMENTS, Vol. 
$286~3242. 


SuB-sEcT. 2.—How ARISING. 
A. In General. 

496. Intention of settlor—Settlement conform- 
able to Hmitations of real estate.|—Devise in strict 
settlement, with power to the tenants for life to 
jointure, on condition that two-thirds of the 
portion should upon such marriage be settled ; 
one-third upon the eldest son of the marriage & 
one other third upon the younger children. 

Upon the intention, that the settlement should 
be conformable to the limitations of the real 
estate. a trust for the father for life was estab- 
lished 3 & the interest of the eldest son was not to 
be divested except by his death under twenty-one 
without issue male.—BURRELIL v. CRUTCHLEY 
(1809), 15 Ves. 544; 33 BH. R. 860, L. ©. 
auton :—Refd. Scarsdale v. Curzon (1860), 1 John. & H. 


497. Mortgage with provision for reconveyance on 
trusts of settlement—By tenant in tall in posses- 
sion.|— Under a settlement of real estates made in 
1831, A., in 1884, was tenant for life in possession, 
B. first tenant in tail, & C. second tenant in tail 
in reversion. B., being a lunatic, C., with the 
consent of A., disentailed his interest & resettled 
the estates, with a power to charge the same, 
which was exercised. In 1893 B., who was then 
tenant in tail in possession, acting by ©. as his 
committec, mortgaged the estates with a proviso 
that on redemption they should be ‘“ reconveyed 
by the mtgees. to the uses, upon the trusts & with 
& subject to the powers & provisions in & by the 
settlement (of 1831) declared & contained ” :— 
Held: notwithstanding that the estate tail was 
barred by virtue of Fines & Recoveries Act, 1833 
(c. 74), s. 21, the proviso for redemption in the 
mtge. of 1893 was valid & operative, so that the 
uses. created by the settlement of 1831 were 
revived subject to the re-settlement of 1881.—le 
OXENDEN’s SrErruep Estates, OXeNDIN v. 
CHAPMAN (1904), 74 L. J. Ch. 234. 


B, Use of Particular Words. 

498. Trusts ‘‘ capable of taking effect ’’—Estate 
tail not revived.|—An Act of Parliament reciting 
a will by which estates were devised to A. for life, 
remainder to his first & other sons in tail, remainder 
to B. in tail, & that B. had suffered a recovery to 
the use of A. in fee ; directed the estates to be sold, 
& other estates to be purchased & conveyed to such 
of the uses of the will as, at the time of the sale, 
should be existing, undetermined & capable of 
taking effect. The estates were sold, & the pro- 
ceeds invested in other estates, which were con- 
veyed to such of the uses of the will as were then 
existing, etc. :—Held: B. did not take an estate 
tail in the purchased estates.—WoRTHAM  . 
MACKINNON (1831), 4 Sim. 485 ; 58 E.R. 181. 

4 Time for taking effect.) —(1) A 
general reference in a gift to the terms of a former 
disposition docs not determine the time when 
the gift is to take effect. 

‘ (2) By a marriage settlement a fund was settled 
PY the husband upon trusts in favour of the 
1usband & wife during their respective lives, & 
after the decease of the survivor in trust for the 
children. Another fund was settled by the hus- 
and’s mother in trust for herself for life, & after 
her decease upon such of the trusts thereinbefore 
declared concerning the first fund in favour of 
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the children as should be then subsisting or 
capable of taking effect :—Held: the trust of the 
second fund in favour of the children arose at once 
upon the death of the tenant for life in the lifetime 
of the husband & wife.—HARE v. Hare (1876), 
24 W. RR. 575. 

Annotation :-—Generally, Mentd. Re North, Meates v. Bishop 

(1897), 76 L. T. 186. 

500. ———- Appointment under settlement — 
Hotchpot clause inserted in previous appointments. 
aa v. Smytu-Picort, [1884] W.N. 

501. ——. Effect of failure of part of original 
trust.|—(1) Where property is appointed, under a 
special power, to the uses of a prior settlement or 
such of them as are ‘ capable of taking effect,” 
& some of the uses so incorporated fail for remote- 
ness or by reason of the cestuis que trust not being 
objects of the power, the void trusts may be dis- 
regarded as not being ‘‘ capable of taking effect,” 
& the power will be otherwise well exercised. 

(2) The phrase “ capable of taking effect ”’ 
menns what the law allows to take effect, & is not 
confined to trusts which by reason of the inter- 
vening circumstances are still in fact subsisting 
& capable of coming into existence.—Re FINCH & 
CiEew’s Contract, {1903] 2 Ch. 486; 72 L. J. 
Ch. 690; 89 L. T. 162. 

502. ‘* Same trusts ’’—‘‘ As near as might be.’’} 
A. by deed, granted a rentcharge on certain 
freehold estates to trustees, in trust for C. for life, 
for her sole & separate use, remainder to her 
children in fee as she should appoint, & in default 
of appointment, to them equally, remainder to I., 
the sister of C. & her children in like manner, 
remainder tothe scttlor. The deed also contained 
a power to C. to appoint all or such part of the rent- 
charge as she thought fit to her husband, & a 
proviso that it should be lawful for the settlor to 
redeem the rentcharge upon the payment of 
£10,000 to be settled to the same uses. Soon 
after the scttlor made a codicil to his will, whereby 
he gave £10,000 to G. on the same trusts, “‘ as near 
as might be,’ as those in the deed, for her “ sole 
use & benefit” :—Held: G. took a life interest in 
the fund, with powers of appointment to her 
children & husband; but in default of appoint- 
ment, the children took nothing.—BERCHTOLDT 
(CouNTESS) v. TIERTFORD (MARQUIS) (1844), 7 
Beav. 172; 2 L. T. O. 8S. 325; 8 Jur. 50; 49 











Realty on trusts of personalty.|—By 
the marriage settlement of A. a sum of £8,000 stock 
was settled upon himself & his intended wife for 
their joint lives, & the life of the survivor, & then 
for the benefit of their children ; &, if no children, 
in trust for the scttlor, his exors., administrators & 
assigns. After his marriage A. made his will & 
thereby gave his real estate to P. & his heirs, upon 
the same trusts, a8 near as could be, as were 
declared of the stock by the settlement ; & after 
giving certain pecuniary legacies he bequeathed 
all the rest of his moneys & property of any kind to 
P., his exors., administrators & assigns upon trust 
& for the benefit of the objects of his settlement 
as he might think best. A died, leaving his widow, 
but no issue of the marriage. PP. declined to take 
probate of the will :—Held: whether the course 
taken by P. had or had not the effect of depriving 
him of the discretionary power given to him by the 
will, he could not, in the events that had happened, 
exercise that power so as to affect the rights of the 
parties interested under the will & settlement ; 
& the effect of these instruments was to give a 
life interest to the widow in the real & residuary 
personal estate, impeachable of waste as to the 
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Secl. 5.—Referential trusis: Sub-sect. 2, B.] 


real estate ; with remainder as to the real estate 
to testator’s heirs, & as to the residuary personal 
estate to his next of kin —Forp v. RuxTON (1844), 
1 Coll. 403 ; 63 E. QR. 474. 

504, .|—Personal estate was given 
upon a contingency, & the ‘“‘income’’ was to 
accumulate in the meanwhile as long as lawful. 
There was a proviso, that subject thereto, the 
‘* income ”’ was to be paid to the person “ entitled 
in immediate expectancy.” ‘Ihe rents of the real 
estate were then given upon the same trusts as 
had been declared concerning the ‘‘ residuary 
personal estate,” & upon the personal estate 
becoming vested, to convey the real estate to the 
same person :—feld: all the trusts of the personal 
estate were applicable to the real estate, & the 
person entitled in immediate expectancy to the 
income of the personal estate was also entitled to 
the rents of the real estate.—WESTCAR v. WESTCAR 
uae 21 Beav. 328; 25 L. J. Ch. 866; 52 E.R. 
8 


505. ——— |—By deed of settlement, on 
Mar. 7, 1818, certain Icaseholds were settled, as to 
a third share thereof, in trust, in the events which 
happened, for A. & B. absolutely in equal shares. 
In 1819 certain freeholds were settled ‘ upon 
such & the same trusts, & for such & the same 
ends, intents, & purposes, & subject to such & the 
same powers, provisoes, & declarations as in the 
indenture of Mar. 7, 1818, are expressed, declared, 
& contained of & concerning the premises therein 
mentioned & described, or as near thereto as the 
difference of the respective estates of A. M., M. J., 
& A. J.,” the trustees, ‘' & their respective heirs, 
exors., & administrators, therein respectively 
would admit, to the intent that the rents, issues, 
& profits of the hereditaments & premises might 
be had, received, & taken, & the hereditaments 
& premises held, sold, conveyed & assigned, & 
the produce thereof paid & applied unto such 
person or persons, & in such manner, & at such 
time & times, in every respect as in the indenture 
of Mar. 7, 1818, is expressed & declared of & con- 
cerning the premises therein particularly men- 
tioned & described ” :—Held: the want of proper 
words of inheritance was not fatal, but A. & B. 
took equitable estates in fee simple, & not for life 
only, in one-third share of the freeholds.—PUGH v. 
DREW (1869), 17 W. RB. 988. 

Annotations :—Consd. Re Irwin, Irwin 7. Parkes, {1904] 2 
Ch. 752; Re Bostock’s Settimt., Norrish ». Bostock, 
[1921] 2Ch. 469. Refd. 2e Tringham’s Trusts, Tringham 
v. Greenhill, [1904] 2 Ch. 487. 

506. Personalty on trusts of realty.]— 
Testator directed real estate to be purchased & 
settled in strict settlement, & declared that his 
trustecs should stand possessed of his personal 
estate upon such trusts, etc., as were thereby 
declared concerning the lands directed to be 
purchased, or as near thereto as the rules of law 
& equity would permit, provided that the personal 
estate should not vest absolutely in any tenant in 
tail unless such person should attain the age of 
twenty-one :—Held: the trusts of the personalty 
were not executory.—GOSsLING v. GOSLING (1862), 
1 DeG. J. & Sm. 1; 1 New Rep. 36; 32 L. J. Ch. 
233; 71. T. 579; 9 Jur. N. S. 109; 11 W. R. 
97; 46 EB. R.1,L.C.; affd. sub nom. CHRISTIE v. 
GOSLING (1866), L. R. 1 H. L. 279, H. L. 


Annotations :—Consd. Martelli v. Holloway (1872), L. R. 
5H. L. 532. Refd. Ha on v. Harrington (1871), L. R. 
5 H. L. 87; Burton v. Newbery (1878), 45 L. J. Ch. 202; 
Re Cresswell, Parkin v. Cresswell (1883), 24 Ch. D. 102; 
Wharton v. Masterman, [1895] A. C. 186; Re Fothergilis 
EKetate, Price-Fothe v. Price, Fay 1 Ch. 149; Re 
Tayrell, Hastic v. Dayrell, {1904} 2 Ch. 496; Re Trovanion, 
Trevanion v. Lennox, {1910] 2 Ch. 538; Portman v. 
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Portman, [1922] 2 A. C. 473. Mentd. Burnoll v. Firth 
(1867), 15 W. R. 646; Re Parry, Powoll v. Parry (1889), 
60 L.'T, 480; Re Johnston, Mills v, Johnston [1804] 

3 Ch. 204; Re Couturier, Couturier v. Shoa, [ 1907] 1 Ch. 

470; Re Softery, Nusrey v. Jeffery (1913), 110 L. T. 11; 

dte Atkinson, Atkinson v. Atkinson, [1916] 1 Ch. 91. 

507. .]|—A. on the marriage of his daughter 
I. covenanted to pay to the trustees of the settle- 
ment then made, as a provision for his daughter 
on her marriage, £2,000. The trusts were to pay 
the income to J. for life, & after her death to her 
husband for life, & after the decease of the survivor 
to the children, & if there should be no child then 
to such person as she should appoint, & in default 
of appointment then to her next of kin; & in the 
same settlement he covenanted that his exors. 
should pay the further sum of £2,000 to the trustees, 
to be held upon the same trusts within six months 
after his decease. On the marriage of his daughter 
HK. he covenanted to pay to the trustees of 
the settlement then made £2,000 within one month 
after the marriage. The trusts of this sum were to 
pay the income to G., the husband of K., for his 
life, & after his death to EK. for her life, & after the 
death of the survivor to the children, & if there 
should be no child then to such person as EK. should 
appoint, & in default of appointment to her next 
of kin. By his will testator directed ‘‘ that the 
covenants on his part contained in the settlements 
made on the marriage of his daughters, for the 
payment of moneys & annuities for the benefit of 
themselves & their respective children & grand- 
children as therein stated, should be performed ”’ ; 
& proceeded as follows :—‘ In addition to the 
property settled by my daughter I.’s marriage 
settlement, 1 givethe further sum of £8,000 to the 
trustees, etc., to be held, etc., upon the same 
trusts in all respects, for the benetit of my daughter 
T. & her children, as thereby declared as to the 
property thereby settled; & in addition to the 
property settled by my daughter Ii.’5 marriage 
settlement, I give the further sum of £8,000 to the 
trustees of such settlement, to be held upon the 
same trusts in all respects, for the benefit of my 
daughter It. & her children & grandchildren, as 
thereby declared as to the property thereby 
settled :—Held: the words ‘‘ to be held, etc., upon 
the same trusts in all respect for the benefit of my 
daughter & her children & grandchildren, as 
thereby declared as to the property thereby 
settled,’ were to be construed as words of reference, 
incorporating the trusts of the settlements in the 
will.—Re PALMER (1858), 3 TT. & N. 26; 301. T. 
O.S. 309; 157 KH. R. 374. 

508. Upon similar trusts.|—By a settlement 
made on the marriage of J. & KE. certain amounts 
of stock were invested in the names of trustees 
upon trust, in the events which happened, as E. 
should by deed or will appoint, & the trustees, out 
of other stocks therein mentioned, were empowered 
to raise £20,000 & invest the same in the purchase 
of lands with power to resell the same, & it was 
declared that it was the intention of the parties 
thereto that the same should be considered as 
personal estate. An estate called S. was accord- 
ingly bought by the trustees, who held the same 
in fee simple upon the trusts of the scttlement. 

KE. survived her husband J., & by her will, dated 
in 1836, reciting the above settlement, gave the 
first-mentioned stock to which she was thereunder 
entitled, & allthe residue of her estate upon trust as 
to a moiety for B. for life, with remainder, if the 
trustees should think fit, in trust for B.’s husband 
for life; & as to the other moiety thereof, on 
similar trusts, in favour of H. & her husband; & 
in certain events, which came to pass ‘‘ upon the 
same trusts in favour of B. & her issue,’’ as were 
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thereinbefore declared concerning the other 
moiety. H. predeceased B., who was marricd to 
P.; & after the death of B. the trustees declared 
that B.’s husband should have the income of both 
moieties for life :—Zeld: the trustees were right 
in their determination.—ASHBURNHUAM v. ASH- 
BURNIIAM (1849), 14 L. T. O. S. 367; 13 Jur. 1111. 

509. Upon the trusts & for the purposes 
mentioned.|—-Testator gave all his real estate 
to trustees upon trust for his wife for life, & 
after her decease upon trust to sell & divide 
the proceeds as in the will mentioned. He also 
gave the residue of his personal estate to his 
widow absolutely. By a codicil to his will, after 
reciting that he had sold part of his real estate, 
he directed his trustees to sell the residue, & hold 
the proceeds upon trust for his wife for life, & after 
her decease, upon the trusts & for the purposes in 
his will expressed & declared, as concerning ‘‘ all 
his real & personal estate ’’ :—Held: the proceeds 
of the sale of the remaining real estate must be held 
upon the trusts declared by the will concerning the 
real estate. —BAKER v. RicHARDS (1859), 27 Beav. 
820 ; 34L.T. 0.8. 363; 5 Jur. N.S. 697; 54K. R. 
125. 

510. ** Same or like trusts.’’}—By the marriage 
settlement of B. & A. a sum of £7,500 4 per cent. 
Bank Annuities was settled upon trust for B. for 
his life, then for A. for her life, & after the death 
of the survivor of B. & A. for the children of B. by 
A. equally ; the shares of sons to vest at twenty- 
one, or dying under that age leaving issuc then 
living. The settlemnent contained the usual main- 
tenance & advancement clauses; & a covenant to 
settle after-acquired property of A. on her for life, 
& after her death “ for all & every the issue of the 
then intended marriage upon the same or the like 
trusts, & subjects to the usual powers & provisoes 
as were therein-before expressed & declared of & 
concerning the sum of £7,500 4 per cent. Bank 
Annuities.” <A. died, leaving two sons, the only 
children of the marriage, both of whom had 
attained twenty-one, married, & had issue, each 
three children, allinfants. On a bill filed to obtain 
w declaration as to the construction of the covenant 
to scttle the after-acquired property :—Held: 
the word “issue”? in the covenant must be 
restricted to “ children’’ & the two sons, having 
survived their mother, & attained twenty-one, were 
entitled to her after-acquired property absolutely 
between them.—MARSHALL v. BAKER (1862), 31 
Beav. 608; 7 L. I’. 3083; 9 Jur. N. S. 396; 11 
W.R. 78; 54 H.R. 1275. 

611. ——-.]—'l'estator by his will gave his residu- 
ary estatc to trustees upon trust to divide it equally 
between his children, & by a codicil directed them 
to hold the sum of £2,000, part of the share of his 
daughter E., in trust for her for life, & after her 
death for her children, with an ultimate trust for 
the survivors or survivor of testator’s children, & 
the issue of such of them as should be then dead 
leaving issue; & testator directed his trustees to 
hold the sum of £2,000, part of the share of his 
daughter C., in trust for her for life, & after her 
death “ upon such & the like trusts as are hercin- 
before declared of the sum of £2,000 secured for 
the benefit of my daughter E., as fully & effect ually 
as if such trusts were here fully repeated”; & 
testator directed his trustees to hold the sum of 
£2,000, part of the share of his daughter L. “ upon 
such & the like trusts as are hereinbefore declared 
of the two several sums of £2,000 & £2,000 secured 
for the separate use & benefit of my daughters E. 
. C., as fully & effectually as if such trusts were 

ere fully repeated.” E. died, leaving issue, & C. 
without having had any issue :—Held : the £2,000 
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forming part of the share of C. did not pass after 
her death upon the samc trusts as E.’s £2,000, 4.e. 
to the issue of E., but upon trusts corresponding 
to those, but having C.’s name substituted for E.’s, 
so that, in the events which had happened, it 
passed to the survivors of testator’s children, & 
the issue of such of them as were dead leaving 
issuc.—Re SMITH, BASHFORD v. CHAPLIN (1881), 
45 L. T. 246. 

512. .}—Under a settlement the ultimate 
trust, after certain prior trusts which failed & 
determined, was for the settlor, his exors., adminis- 
trators, & assigns for his & their absolute benefit. 
By his will the settlor bequcathed a moiety of his 
residuary estate upon such & the same or like trusts 
as were declared by the settlement :—Held: the 
ultimate trust for the settlor to be read into his 
will was inoperative.—Re PowkLL, BODVEL- 
ROBERTS v. POOLE, [1918] 1 Ch. 407; 87 L. J. Ch. 
2373; 118 LL. T. 567; 62 Sol. Jo. 380. 

513. ‘In like setae ae Ee a tae directed 
trustees to make an investment, & out of the 
dividends to pay annuities of £100 each to his two 
nieces & his nephew for life, & the capital to the 
children respectively, & to apply £100 a year in the 
maintenance of the children of D., a deceased 
nephew, until twenty-one, when he gave them the 
capital fund producing this annuity. He _ be- 
queathed his residue to his two nieces & nephew 
& the children of D. “in equal shares, in like 
manner as was therein-before mentioned with 
respect to the annual sums of £100 bequeathed to 
them respectively ’? :—Held: the children of D. 
took one-fourth only of the residue.—IAMES v. 
ANSTEE (1863), 33 Beav. 204 ; 55 K. RR. 369. 

514. .|—By a settlement, trustees were to 
raise £2,000 for A. for life, with remainder to her 
children, with powers for maintenance, advancc- 
ment “ or otherwise,’”’ & in default of children the 
fund was given to ©. A like sum was given to Bb. 
for life, with remainder to her children, with the 
like provision for their maintenance “ & otherwise,” 
as before expressed, in respect to the £2,000 given 
to A. & her children, ‘‘ & otherwise in like manner, 
to all intents & purposes, as if such trusts & pro- 
visions were there fully repeated ” :—Jfeld: this 
included the gift over to C., & on the death of B. 
without children C. was entitled to the second 
sum of £2,000.—Re SHIRLEY’s TRUSTS (1863), 32 
Beav. 394; 55 E.R. 154. 

515. *‘ At same times & in same manner.’’|]— 
Where there is a bequest to A. for life, & then to 
the surviving children of A. to be paid to them 
on attaining twenty-one, & a bequest to B. for life, 
& then to the children of B. ‘“‘ at the same times, & 
in the same manner ”’ the surviving children only 
of B. take under the second bequest.—SwIrt v. 
SwIFT (1863), 1 New Rep. 353; 32 L. J. Ch. 479 ; 
11 W. R. 334. 

516. ‘‘In same manner.’’]-—Testator gave to 
his sons Hi. & J. £16,000 upon special trust & confi- 
dence to invest & to pay the income of £8,000, part 
thereof, to his daughter A. for life for her separate 
use, & after her death to divide the £8,000 amongst 
her children at twenty-one years of age. He then 
directed that H. & J. should pay the income of the 
remaining £8,000 to his daughter S. for life in the 
same manner in every respect & subject to the same 
control as he had directed as to his daughter A., it 
being his intention that his daughters’ fortunes 
should not be subject to the debts of their 
husbands. Jie then gave to H. & J. a sum of 
£6,000, to invest & pay the income to his son S., & 
to divide the principal amongst his children. The 
sums were charged on real estate. There was 
power to apply the income for the maintenance & 
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Sect. 5.—Heferential trusis: Sub-sect. 2, B.; sub- 
sects. 3 & 4,] 


education of the daughters’ & sons’ children. The 
daughter S. died, leaving four children who had 
attained the age of twenty-one. The fund 
representing to £8,000 had been paid into ct. :— 
Held: by implication the four children were en- 
titled to the fund.—SwExrTING v. PRIDEAUX (1876), 
2 Ch. D. 413; 45 L. J. Ch. 378; 34 L. T. 240; 
24 W. R. 776. 


Annotations : ~Apld. Rc Redfern, Redfern v. Bryning (1877), 
6 Ch. D. 133. Refd. Mcllor v. Daintrev (1886), 33 Ch. D. 


517. On such trust as shall correspond with trusts 
hereinbefore declared.|—Testatrix, having by her 
will directed her trustecs to stand possessed of a 
fifth of her residuary estate upon trust for a 
woman for life, & after her death upon trust for 
her children, directed them to stand possessed of 
three other fifth parts upon such trusts for three 
other women respectively as should correspond 
with the trusts thereinbefore declared concerning 
the fifth part) or share of the first-mentioned 
woman :—Held: the three women took only life 
interests, with remainder to their respective 
children, in the same manner as the first-mentioned 
woman & her children tookh.— SMITH v. GREENHILL 
(1866), 14 W. R. 912. 

518. ‘* On like trusts.’’|—Settlement contained 
a covenant that “ any real or personal property, 
estate, or effects whatsoever ”’ acruing to the wife 
or to the husband in her right at any time after 
the settlement should be settled “ upon & for the 
like trusts, intents, & purposes as were therein- 
before declared of & concerning the said principal 
sum of money.”’ The wife did become entitled to 
real estate during the coverture :—Held: the 
expression ‘“‘like trusts’’ was equivalent to 
‘* corresponding trusts,” the intention of the parties 
having been that, in the events which had 
happened, personal estate should go to the wife’s 
next of kin, real estate to her heir-at-law.—BRIGGe 
v. Brae (1885), 54 I. J. Ch. 464; 52 L. T. 7538; 
33 W. R. 454. 


SUB-SUCT. 3.—IXERCISE OF POWERS. 

See, gencrally, PowErs, Vol. XXXVII., pp. 
401-4038, Nos. 134-145. 

519. Power of sale—Trust created upon powers 
‘ulterior to limitations ’’ in settlement—Convey- 
ance by tenant for lfe.|—By an indenture of 
settlement certain estates were settled upon A. for 
life, with remainder to his son for life, with re- 
mainders over. A power was also given to the 
trustees to sell the estate during the lives of A. 
& his son. By a subsequent deed A. conveyed his 
life estate to his son, & after his death to remain 
& continue to the several uses & estates, & upon 
the powers, provisoes, declarations, & agreements, 
expressed & declared of & concerning the heredita- 
ments by the previous indenture ulterior to the 
limitations thercin for the respective lives of A. 
& his son :—Held : it was not intended, under this 
clause, to limit a new life estate to the son, without 
the subsequent powers, during his life, but the 
estate was still subject to those powers which, in 
the first deed, were to be found subsequent & in 
addition to the limitations to the son for life; & 
the trustees consequently retained the immediate 
ae of sale-—MORGAN v. RUTSON (1848), 16 

im. 234; 17 L. J. Ch. 419; 11 L. T. O. S. 238; 
12 Jur. 813; 60 BH. R. 863. 

520. Whether power to give receipts in- 
cluded.|—Testatrix, by her will, declared that 
every person thereby made tenant for life should 
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have such & the like powers of leasing, selling & 
exchanging any part of the devised estate as were 
by her father’s will given to the tenants for life & 
in tail mentioned in his will, or to the trustees 
thereof. It appeared that the father’s will did not 
give a tenant for life or in tail any power of leasing, 
selling or exchanging, but gave trustees full power 
to sell & exchange the hereditaments therein 
comprised, & two give es a for the purchase- 
money :—Held: tenant for life in possession of the 
estate devised by testatrix had the same powers 
of selling & exchanging that estate as were by the 
father’s will given to the trustees, but such powers 
did not extend to giving receipts.—Cox v. Cox 
(1855), 1K. & J. 25] ; 69 H.R. 451. 

521. Power to charge—Whether subject to 
restrictions applicable to original power.] — A., 
tenant for life in possession, joined with B. the 
next heir, in the settlement of certain estates. The 
settlement contained, among other things, a power 
for I3. in case of the death of his first wife & his 
marrying again, to charge the settled estates with 
portions for the younger children of his second 
marriage, the amounts being regulated with 
reference to the number of children that might be 
born of the first marriage. The deed contained a 
proviso that if the brothers of B. should respectively 
come into possession of the settled estates, “ either 
before or after their marriage with avy woman or 
women,” they might charge all or any part of the 
estates with ‘ the like sum or sums of moncy for 
the portion or portions of their child or children, 
other than an eldest or only son, as B. is entitled 
to do before or after his marriage with any woman 
or women after the decease of his first taken wife 
by virtue of the provision hereinbefore contained : 
—Held: this was an absolute power, which, with 
reference to a younger brother of B. succeeding to 
the settled estates, was not subject to the restric- 
tions & contingencies which applicd to B, himself 
in making a charge for the children of his second 
marriage.—JLARRINGTON (KARL) v. JIARRINGTON 
(DowaGEeR Countess) (1868), L. R. 3 H. L. 295, 
HH. L. 

522. Who may exercise powers—Trusts created 
by tenant for life—On powers of original settlement.| 
—The trustees of a settlement had vested in them 
a power of leasing during the minority of the 
beneficial owners, a power of sale & exchange at 
the request of the tenants for life, & a power to 
cut timber, but they had no legal estate, except to 
preserve contingent remaindcrs. ‘The first tenant 
for life devised his own estates to other trustees 
in fee, to the same uses & subject to likc powers as 
the settled estates stood limited :—Held: the 
,0wers over the devised estates were excrciseable 
by the trustees of the settleinent, & not by the 
trustees of the will.—TAYLor v. MILEs (1860), 28 
Beav. 411; 3 L. T. 115; 6 Jur. N.S. 1063; 54 
E.R. 424, 
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SUB-SECT. 4.—MULTIPLICATION OF CHARGES. 


528. Presumption against multiplication.] — A 
trust created by reference to other trusts ought 
not, generally speaking, to be so read as to creato 
a duplication of charges.—HINDLE v, TAYLOR 
(1855), 6 De G. M. & G. 577; 25 L. J. Ch. 78; 
26 L. T. O. S. 81; 1 Jur. N.S. 1029; 4 W. R. 62; 
pi ae ok a dv. Boyd (1863), 2 New Rep. 486 
A tati i— ‘ » Boy 3), ew Rep. , 

Consd, Leigh v Leigh (1870), 22 L. T. ah ; Re Beaumont, 

Bradshaw v. Packer, [1913] 1 Ch. 325; Re Arnell, Re 

Edwards, Prickett v. Prickett, [1924] 1 Ch. 473. 

Cooper v. Macdonald (1873), L. R. 16 Ba 258; Trew v. 

Perpetual Trustee Co., [1895] A. C. 264 id Bristol, 

Grey v. roy pa 1 Ch. 946; Re Wood, Wodehouse v. 

Wood, [1913] 2 Ch. 574. 
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rF §24 ———.]—In cases where trusts of a fund are 
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with trust limitations in the nature of cross- 


declared by way of reference to the trusts of a -‘emainders between such children as to both 


prior fund, such limitations ought not to be so 
construed as to multiply the charges which had 
been made on such prior fund. 

Where, therefore, A. by his will bequeathed to 
trustees a considerable sum of money in trust for 
k. during his life, after his decease in trust to raise 
portions of £5,000 each for the younger children of 
RK. as therein named, with gifts over, subject to 
these charges, & he also bequeathed one-fifth of 
his residuary personal estate upon the trusts before 
declared concerning the capital sum of which the 
dividends were given to R. for life, the residuary 
personal estate being of very considerable amount : 
—Held: the children of R. were not entitled to 
double portions of £5,000 each.—Boyp v. Boyp 
(1863), 2 New Rep. 486; 9 L. I. 166. 

525. |—Trusts of residue created by 
reference to other trusts are not to be read as 
creating a duplication of charges on the estate in 
ue eueence of testator’s clear intention to that 
effect. 

Where testator gave to his widow the interest 
of £20,000 during widowhood, & on remarriage the 
interest of £10,000 for her life, the interest on the 
balance of the £20,000 to be in that case for the 
benefit of their children ; “ & as to all his residuary 
estate’ gave it upon the same trusts as were 
declared in regard to the £20,000 & the widow 
remarried :—Held: the residuary clause did not 
operate to give to her cither the income for life 
of a moiety of the residuary estate or of an 
additional £10,000.—TrRrEw v. PERPETUAL TRUSTER 
Co., [1895] A. C. 264; 64 L. J. P.O. 493° 72 
I, T. 241; 43 W. R. 6386; 11 7. L. BR. 2595 Lt 
RN. 423, P. CC. 

-{nnotations : —Consd. F . ‘0 if 

916; Fe pei dees i "Packer (ial t Ch. 

325 5 Re Cainpboll’s Trusts, Public Trustee v. Cainpbell, 

een nop he bi tas Rela Kdwards, Prickett v. 

aes vie efd. Re Fraser, Ind v. Fraser, 


526. |—A marriage settlement deelared 
trusts of the wife’s fund in favour of the children 
of the marriage, with a hotchpot clause. The 
ultimate trust was in favour of the wife. The 
settlement also declared trusts of policy moneys 
on the husband’s life by reference to the trusts of 
the wife’s fund except that the ullimate trust was 
in favour of the husband. ‘The wife’s fund was 
appointed unequally ; the policy moneys went in 
default of appointment. On a question whether 
the hotchpot clause operated on both funds :-— 
Held ; the two funds were distinct for the yurposes 
of hotchpot. Such clauses are only read as one 
with the view of preventing duplication of charges, 
& with no other object.—Re BRISTOL (MARQUIS), 
GREY (KARL) v. Grey, [1897] 1 Ch. 946 ; GOL. J. 
ve 446; 76 L.'T. 757; 45 W. R. 552: 41 Sol. Jo. 

51. 


4 nnotations :—Consd. Re Ca 
{1912} 1 Gh. 94 ies Fraser, ind , Piaer LISI ae Oe 
1913) ee nog: oud, Re Wood, Wodehouse v. Wood, 
——— Power to charge.}]—See Powr 
XXXVII., p. 405, Nos. eit 162. eee hee 
527. Rebuttal of presumption—Power to appoin' 
ome of residuary estate.|—By will, made in 
aie M. devised specific real estate upon trust 
or cach of his children for life, with remainde: 
to their children as tenants in common in tail. 
von cross-remainderg between them; & in 
rt of such issue, upon trust for M.’s othe 
of en equally, & the heirs of their respectiv¢ 
es, as tenants in common; & if there should 
: e only one of the children then living, in trust 
or that child, & the heirs of his or her body. 








sriginal & accruing shares, & failing all such issue 
then upon the trusts thereinafter declared; & 
M. empowered each of his children to appoint in 
favour of his or her wife or husband a yearly 
rentcharge not exceeding one-third of the income 
£ the hereditaments to which he or she might be 
titled for life; & he devised & bequcathcd his 
residuary estate upon the like trusts, & with the 
like powers, in favour of all his children, & should 
correspond with those thercinbefore declared 
concerning the estates specifically devised :— 
eld: the rule against duplication of charges did 
not apply, & M.’s children were cmpowcred to 
appoint to their wives or husbands annuities 
charged on their shares of the residuary estate, 
not exceeding one-third of the income of those 
shares, in addition to the rentcharges on the 
propertics specifically devised. —COOPER v. MAC- 
DONALD (1878), L. R. 16 Tig. 258; 42 Le. J. Ch. 
538, 589; 28 L. T. 693; 21 W. TR. 833. 
Annotations :—Consd, Re Beaumont, Bradshaw v. Packer, 
{1913] 1 Ch. 825: Re Campbell’s Trusts, Public Trustee 
a. Cainpbell, [1922] 1 Ch. 55]. pid. Jte Arnel, tte 
Edwards, Prickett v. Prickett, [1924] 1 Ch. 473. Refd. 
Stevenson v. Masson (1873), L. KR. 17 Eq. 78; Ite Walker's 
stato, Chuich v. Tyacke (1879), 12 Ch. D. 205; Ashow 
vw, Askow (1888), 57 L. J. Ch. 629; Crichton v. Crichton 
ee R. 770; dee Firth, Loveridge v. Firth, {1914] 


528. jJ—W., by his will in 1880, 
bequeathed a legacy of £10,000 upon trust for his 
daughter C., who afterwards was marricd to G., 
for her life, with remainder in trust for such of her 
children or remoter issue & in such manner as she 
should by deed or will appoint &, in default of 
appointment, in trust for her children as therein 
mentioned &, in default of children & in the 
events which happened of testator’s son B. dying 
in the lifetime of the daughter without leaving 
issuc, in trust for testator’s next of kin at her death. 
The will then conferred a testamentary power 
upon the daughter to appoint a life interest in the 
settled legacy to any husband of hers, such life 
interest to take effect in precedence of the trusts 
thereinbefore declared concerning the legacy after 
the decease of the daughter. The residue was 
given, as to one moiety thereof, “upon the same 
trusts as arc hereinbefore declared of the legacy 
of £10,000 hereinbefore bequeathed by me for the 
benefit of my daughter C. & licr issue.” The 
other moicty was settled upon the testator’s son 
B. for life with remainder for his children, with an 
ultimate remainder, in default of children, ‘ upon 
the same trusts, both as to the capital & the income 
thereof, as are hereinbefore declared of the legacy 
of £10,000, hereinbefore bequeathed by me for 
the benefit of my daughter C. & her issue or as 
near thereto as the circumstances of the case will 
admit.” 

Testator’s son, B., died in 1894, without 
having had issue; & C. died in 1923, without 
having had issue, & having made certain 
testamentary dispositions. Thereupon questions 
arose: (a) whether upon the true construction of 
testator’s will his daughter C. had power to 
appoint a life interest infavour of her husband, G., 
in the residuary estate of the testator, & (6) whether, 
if she had that power, she had effectually exercised 
it. As regards (b), it is sufficient to state that the 
ct. decided that question in the affirmative :— 
Held: upon the true construction of testator’s 
will, notwithstanding that the bequest of the 
residue contained no reference in terms to an 
powers applicable to the settled legacy, inasmuc 
as the power extended to an appointment of the 
whole income of the legacy & was not limited to 
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an appointment of a definite sum, the effect of 
the referential words was to make the power of 
appointment in favour of a husband applicable 
to the residue as well as to the settled legacy ; & 
such construction of the will did not offend the 
rule against a multiplication of charges; & deft., G., 
was entitled to a life interest in the residuary estate 
of testator as well as in the settled legacy of 
£10,000.—2?e ARNELL, Re KDWARDS, PRICKETT v. 
PRICKETT, [1924] 1 Ch. 473; 93 L. J. Ch. 276; 
130 L. ’. 700; 68 Sol. Jo. 367. 

529. Express provision against multiplication.]— 
By the will of 3., personal estate of very great 
value was given to trustees upon trust to purchase 
Jand to be settled to such of the uses, & upon 
& for such of the trusts, & subject: to such of the 
powers & provisoes in & by a certain indenture of 
settlement limited & declared of & concerning the 
family estates thereby settled as at the time 
of testator’s decease should be subsisting or capable 
of taking effect, but not so as to multiply any 
charges or powers of charging. At the time of 
testator’s death the family estates stood limited 
to Li. for life, remainder to C. for life, remainder 
to his first & other sons successively in tail. 

Both Hl. & C. had powers of charging the estates 
with jointures for their widows & portions for their 
younger children. H. had charged a jointure for 
his widow which never took effect. C. had charged 
a jointure of £1,000 a year for his widow, & £10,000 
for the portion of each of his younger children. 
JI. died in 1891, & in 1892 C. & his eldest son 
executed a disentailing deed of (inter alia), the 
personal estate directed to be laid out in the 
purchase of lands to be settled, whereby the 
disentailed property was conveyed to such uses 
as they should appoint. This was a summons 
by C. & his eldest son, asking that the personal 
estate might be paid to them :—J7eld: the lands 
to be purchased with testator’s personal estate 
would be subject only to the powers of charging 
existing & exercisable at the date of his death, 
not to the charges which had then not been created 
in exercise of those powers, &, therefore, upon 
%, & his eldest son releasing their powers of 
charging, which still subsisted, the personal estate 
night be transferred & paid to them for their own 
use.—l?e BERNERS, BERNERS v. CALVERT (1892), 
G7 L. T. 819; 41 W. R. 188; 37 Sol. Jo. 80; 3 R. 
153. 


See. 6: 


Secr. 6.—EXECUTORY TRUSTS. 
SuUB-SECT. 1.—IN GENERAL. 

530. Distinguished from executed trust.}] — A. 
devised £10,000 to trustces in trust to be laid out 
in lands, & to be settled on B. for life, without 
waste, remainder to trustees & their heirs for the 
life of B. to support contingent remainders, with 
a power to B. to make a jointure, remainder to 
the heirs of the body of B. remainders over, & 
by the same will devises lands to B. to the same 
uses, & dics, leaving C. exor.; B. sues C., the exor., 
for the deeds relating to the lands that are in his 
hands, & to have the money laid out in lands & 
settled. Decrced to have an estate tail in the lands 
devised, & consequently to be entitled to the deeds 
relating thereto, though as to the lands to be 


purchased, that being executory, & in the power of 
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PART I. SECT. 6, SUB-SECT. 1. 

b. Definition.}—In the proper sense 
an cxecutory trust is ai trust in 
which something more is to be done.— 


BoswkLi vo. 
Eq. R. 389.—IR 
ce. Di 


DILLON (1844), 6 I. 


ficulty of construction.j—There 
{s no difference between executory 


TRUSTS AND ‘TRUSTEES. 


the ct. B. was to be but tenant for life, with 

remainder to his first, etc., son. 

Lorp KING, C., declared the ct. had a power 
over the money directed by the will to be invested 
in land; that the diversity was, where the will 
passes a legal estate & where it is only executory 
& the party must come to this ct. in order to have 
the benefit of the will: that in the latter case the 
intention should take place & not the rules of law. 
—PAPILLON v. VoOIcE (1728), 2 P. Wms. 471 ; 
Kel. W. 27; 1 Eq. Cas. Abr. 185,n.; 24 H. R. 
819, L. C. 

Annotations :-—Refd. A.-G. v. Young (1733), 1 Com. 423 ; 
Glenorchy v. Bosville (1733), Cas. temp. Talb. 3 ; Williams 
v. Brown (1734), 2 Barn. K. B. 416; Hopkins v. Hopkins 
(1738), 1 Atk. 581; Roberts v. Dixwe (1738), 1 Atk. 
607; Roo d. Gulliver v. Wickett (1738), Andr, App. 1; 
Newcoman v. Bothlem Hospital (1741), Amb. 785, _ltoo d. 
Fulham v. Wickett (1741), Willes, 303; Bagshaw vt. 
Spencer (1748), 1 Ves. Sen. 142; Garth v. Baldwin (1755), 
2 Vous. Sen. 646; Sayer v. Masterman (1757), Amb, 344 ; 
Austen v. Taylor (1759), Amb. 376 ; Doe d. Long v. Laming 
(1760), 2 Burr. 1100; Green v. Stophens (1810), 17 Ves. 
61° Jervoise ». Northumberland (1820), 1 Jac. & W. 559 ; 
Doe d. Bagnall rv. Harvey (1825), 7 Dow. & Ry. K. B. 78 ; 
Jordan v. Adams (1861), 9 GC. B. N.S. 483; Davenport 
». Davenport (1863), 1 Hom. & M. 775. 

531. .) —A. devises lands to his sister B. & 
©. & their heirs & assigns, upon trust, that until 
his granddaughter D. should marry or die, to 
receive the profits, & thereout to pay her £100 a 
year for her maintenance, the residue to pay debts 
& legacies. 

After payment thereof, in trust for the said D. 
& upon further trust, that if she lived to marry 
a protestant of the Church of England, & at the 
time of such marriage be of the age of twenty-one 
or upwards, or if under that age, such marriage 
be with the consent of the said B. then to convey, 
with all convenient speed, after such marriage, to 
the use of the said LD. for life, sans waste, voluntary 
waste in houses excepted ; remainder to her hus- 
band for life ; remainder to the issue of her body, 
with remainders over; & upon further trust, that 
if the said J). die unmarried, then to the use of B. 
for life ; remaindcr to the son of his other grand- 
daughter E,. in tail; remainder to deft. CLs 
remainder to his first & other sons ; remainder to 
A.’s right heirs ; & upon further trust, that if D. 
marry not according to the will, then upon such 
marriage to convey to trustees, as to one moiety 
to the use of D. for life, then to trustees to preserve 
contingent remainders: remainder to her first 
& every other son, being a protestant, with 
remainders over; & as to the other moicty, to 
the son of his daughtcr EK. in like manner. A. dies, 
D. attains her full age ; & upon a treaty of marriage 
with F. applies to B. & C. for a conveyance to her- 
self for life; remainder to her intended husband 
for life; remainder to the issue of her body ; 
B. executes such conveyance, but C. refuses; D. 
suffers a recovery of the whole to the use of herself 
in fee, & then marrics F. who made a considerable 
settlement upon her; she covenants to settle her 
estate upon husband & wife; remainder to first, 
etc., sons in tail, remainder to survivor of husband 
& wife in fec. They bring a bill to compel C, to 
convey, etc., decreed, not an estate tail to D., but 
an estate for life sans waste, ui supra, as being 
the intent of A. upon the will with remainders 
over in strict settlement. 

I think in cases of trusts executed or immediate 
devises the construction of the cts. of law & 
equity ought to be the same; for there testator 
does not suppose any other conveyance will be 














trusts, whether created by marriage 
articles, by a voluntary eettlement, 
or by a ; in the latter cases there 
is moro difficulty in arriving at the 
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made; but in executory trusts he leaves somewhat 
to be done; the trusts to be executed in a more 
careful & more accurate manner (LORD TALBOT, C.). 
—GLENORCHY (LORD) v. BOSVILLE (1733), Cas. 
a Talb. 8; 2 Eq. Cas. Abr. 743; 25 K. R. 628, 
L. 


‘Annotations :—Consd. Read_v. Snell (1743), 2 Atk. 642. 
Refd. Meure v. Meure (1737), 2 Atk. 265; Roborts v. 
Dixwell (1738), 1 Atk. 607 ; Bagshaw v. Spencer (1748), 1 
Ves. Sen. 142; Exel v. Wallace (1751), 2 Ves. Sen. 318 ; 
Austen v. Taylor (1759), Amb. 376; White v. Carter 
(1766), 2 Eden, 366; Kelley v. Fowlor (1768), Wilm. 298 ; 
Jones v. Morgan (1783), 1 Bro. C. C. 206 ; Bold v. Hutchin- 
son (1855), 5 De G. M. & G. 558. 

582. .|—There is a difference between a 
trust which by the words of a will is executed, & 
a trust which is only executory ; as a devise to A. 
& his heirs, upon trust to convey to B. & the heirs 
of his body, is a trust executory, & this ct. will make 
heirs of the body words of purchase ; but a devise 
to A. & his heirs in trust for B. & the heirs of his 
body is a trust executed, & B. will have an estate 
tail; & this ct. has greater right to interfere in one 
case than the other. As all trusts in notion of 
law were executory before the Statute of Uses, 
which has executed many of them, which are 
thereby become legal estatcs, & wherewith this 
ct. does not interfere, therefore in order to bring 
a trust within the jurisdiction of this ct. it must 
be executory; but where a trust is executed 
testator has left nothing for a ct. of equity to du.— 
(LorD HARDWICKE).—BAGSHAW v. SPENCER 
(1748), 1 Wils. 238; 1 Ves. Sen. 142; 95 BK. R. 
504. 

Annotations :-—Consd. Excl v. Wallace (1751), 2 Ves. Sen. 
318; Garth v. Baldwin (1755), 2 Ves. Sen. 646; Jones 
». Morgan (1783), 1 Bro. C. C. 206. Refd. Theebridge v. 
Kilburne (1751), 2 Ves. Sen. 233; Lister v. Lister (1753), 
3 Keny. 1; Sayer v. Masterman (1757), Wilm. 386; 
Wright v. Pearson (1758), Amb. 358; King v. Burchell 
(1759), 1 Kden, 424; Doe d. Longe v. Laming (1760), 2 
Burr. 1100 ; Le Rousseau v. Rede (1761), 2 Kden, 1 ; Rooke 
v. Rooke (1761), 2 Eden, 8; Strong v. 'eatt (1769), 2 
Burr. 912; Thong v. Bedford (i183), 1 Bro. C. C. 313; 
Goodright v., Hering (1785), 4 Doug. K. B. 298; 
Brydges v. Brydges, Philips v. Brydges (1796), 3 Ves. 120; 
Harton v. Harton (1798), 7 Term Rep. 652; Goodtitle d. 
Sweet v. Herring (1801), 1 East, 264; Kenrick v. Beau- 
clerck (1802), 3 Bos. & P. 175; Poole v. Poole (1804), 
3 Bos. & P. 620; Rood. Thong v. Bedford (1815), 4M. & S. 
362; Jorvoise v. Northumberland (1820), 1 Jac. & W. 
559; Rimington v. Cannon (1853), 12 C. B. 18; Scarsdale 
v. Curzon (1860), 1 John. & H. 40; Re Brooke, Brooke v. 
Dickson, [1923} 2 Ch. 265. Mentd. Hodgson v. Ambrose 
(1780), 1 Doug. K. B. 337. 
533. -|— Devise to trustees to raise by mtge., 

or lease, so much money as would pay testator’s 

debts, & afterwards to permit A. to receive tho 
rents & profits for his life, &, after his decease, to 
permit his eldest son, & the issue male of such 
eldest son, to receive, etc., &, for want of issue of 

A. to B., in like manner; & for want of issue of 

both, or if their issue should die without issue, 

then over :—Held: a trust estate, & A. took an 
estate tail. 

The distinction between trusts executed & 
executory seems to be ill expressed. ... In 
all cases of the latter description something is 
left to the judgment of the trustees, & consequently 
of the ct. (LORD NorTHINGTON, C.). 

Words declaring a trust must be expounded in 
this ct. as they would be at law (LORD NorrTH- 
INGTON, ©.).—STANLEY v. LENNARD (1758), 1 
Eden, 87; Amb, 355; 28 EL. R. 617. 


Annotations :—Retd. Doe d. Gallini r. Gallint (1835), 3 Ad. 
& El. 340; Atkinson v. Holtby (1863), 10 H. L. Cas. 313; 
Allgood v. Blake, Roach v. Blake, Clennell v. Blake, Reed 

v. Blake (1872), L. R. 7 Exch. 339. 

534. .|—It is said that this is an executory 


trust, & that it is a general rule in the caso of an 














conclusion, that a particular trust is 
executory, for, in the first case, the 
nature of the instrument establishes 
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the fact, in the latter, it must be col- V. 
lected from the nature of the disposil- 
tions in the instrument.—ROCHFORT 
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executory trust, that where an estate for life is 
given, together with a limitation to the heirs 
of the body, this ct. will take the words to be words 
of purchase, & direct a conveyance of the estate 
accordingly. The words executory trust seem to 
me to have no fixed signification. Lorp Kina, 
in the case of Papillon v. Voice, No. 530, ante, 
describes an executory trust to be, where the party 
must come to this ct. to have the benefit of the will. 
But that is the case of every trust; & I am very 
clear that this ct. cannot make a different con- 
struction on the limitation of a trust than cts. of 
law could make on a limitation in a will, for in 
both cases the intention shall take place. & it 
would be most dangerous to say, that this ct., 

& a ct. of law, could be warranted in raising 

different interests from the same words. Yet I 

am of opinion that the determinations on those 

cases, which are called cases of executory trusts 

are sound determinations (LORD NORTHINGTON, C.). 

—AUSTEN v. TAYLOR (1759), 1 Eden, 361; Amb. 

376; 28 E.R. 725. 

Annotations :—Consd. Jervoise v. Northumberland (1820), 
1 Jac. & W. 559. Refd. Hodgson v. Ambrose (1780), 1 
Doug. K. B. 337 ; Dodson v. Hay (1791), 3 Bro. CO. C. 404 ; 
Green v. pepnen. (1810), 17 Ves. 64; Parker v. Bolton 
(1835), 5 L. J. Ch. 98. 

535. .|}—Devise of copyhold estates, the 
legal estate being outstanding, ‘‘To my son 
R. W. G. to be entailed upon his male heirs & 
failing such to pass to his next brother, & so on 
from brother to brother allowing £2,500 to be 
raised upon the estates for female children cach.” 
Whether a trust executed or executory ; & if the 
latter, whether an estate tail in R. W. G. Qu.: 
the point too doubtful to compel a purchaser to 
take the title. No difference between marriage 
articles & executory trusts in wills except that the 
former afford primé facie evidence of intent, which 
does not belong to the latter. 

One is a good deal confused by the inaccuracy 
of the expressions trust executory & executed. The 
latter, no doubt, in one sense of the word, is a 
trust executory ; that is, if A. B. is a trustee for 
C. D., or for C. I). & others, that, in this sense, 1s 
exccutory, that C. D., or C. D. & the other persons, 
may call upon A. B. to make a conveyance & 
execute the trust (LORD IiLDON, C.).—JERVOISE v. 
NORTHUMBERLAND (DUKE) (1820), 1 Jac. & W. 
559; 37 1. fh. 481, L. C. 

Annotations :—Consd. Lincoln v. Arcedeckne (1844), 1 Coll. 
98. Refd. Stonor v. Curwen (1832), 5 Sim. 264; Parker 
v. Bolton (1835), 5 L. J. Ch. 98: Jones v. Price (1841), 
11 Sim. 557; Pyrko v. Waddingham (1852), 10 Hare, 1; 
Collard v. Sampson (1853), 4 De G. M. & G. 224; Egerton 


v. Brownlow (1853), 4 H. L. Cas. 1; Shelloy v. Shelley 
eels L. R. 6 Eq. 540 ; Duncan v. Bluett (1870), 19 W. R. 
1. 


536. .}—The devise is to trustees in fee in 
trust to convey to certain uses, but testator has 
directed that the estates shall be conveyed to the 
uses of the trusts & subject to the provisoes 
afterwards stated, & in the meantime the estates 
are to go to the uses & subject to the powers & 
provisoes stated in the will. . . . I do not doubt 
that every trust directed to be performed is execu- 
tory in a certain sense, because the estate is in the 
trustees, & they are to convey it to the uses, but 
beyond that, I submit this as a point not at all 
in doubt, that this is not an executory trust in 
the sense in which we employ that term in equity 
(Lorp St. LEONARDS).—-EGERTON v. BROWNLOW 
(PARL) (1853), 4 H. L. Cas.1; 10 E. R. 359, H. L. 


Annotations :-—Mentd. Kerkin v. Kerkin (1854), 3 E. & B. 
399; Boan v. Griffiths (1855), 1 Jur. N. 8. 1645; Hilton 
v. Eckersley (1855), 6 E. & B. 47; Kiallmark v. Kiallmark 








FITZMAURICE 
875; 1 Con. & 
War. 1,—IR. 


1842), 4 I. Eq. R. 
aw. 158; 2 Dr._& 


RR 
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ree 26 L. J. Ch. 1 eon Avery (1606). 5 H. L. Cas. 
a. & Ww. I BST). 8 K. & J. 382: Clavering v. Eilison 
(1859), 7 H. L. Cas Ob ore “Shrewsbury v. ‘Scott 8n8 8 
B.N. 8.1; Wright v. Wilkin (1860), 2 B. & S. 232; 
tham v. Vernon, Oe 29 Beav. 604; Christie v. 
cone & (1888), be L. 279; Eliott ». Richardson 
C. ay vee Re Harrison’s Estate res 

an D. 408: Sackville-West v. Holmesdale (1870), 


L. R.4H. 1.543: Thompson v. Eisner R. 10 Eq. 


Ammunition Oo. v. Nordenfelt, (1803) 1 Ch. 630; Savill 
Langman ee aa 79 L. T. ‘44 : Re Kelevy, Tyson v. 
Holocy,, [1899] 2 . 530; Marlborough v. arlborough 


83 L. T. : Joffreys v. Joffreys (1901), 84 L. 


1900 

‘ Re Guonnead, "Goodhart ». Woodhead, [1902] 2 Ch. 

198, Janson v. Driefontein Consolidated Mines, [1902] 

A. GC. 484: Re Hope Johnstone, Hope Johnstone v. Hope 

Johnstone, [1904] 1 Ch. 470; Prince »v. Haworth, [1905] 

2K. B. 768: Wilson v. Carnley, [1908] . K. B. 729 ; R. v. 

L. G. Board, Ex p. Arlidge, [1913] 1K. B. 

tinental Tyre & Rubber Co. (Great Britain) v. 

Co., Same v. Tilling, [1915] 1 K. B. 893; Monteflore v. 

Mend ay Motor Cope Co., [1918] 2 K. B. 2 

Pod ie uee v. Speyer, [1919] A. C. 59; Kemp v. Glasgow 

y Corpn., [1920] A. C. $36; Re Wallace, Champion v. 

Wallace 11920) 2 Ch. athe "James v. British General 

Insce., {1927} 2 K B. $11. 

537. .]—Every trust where the act is to be 
done, or a common conveyance to be executed, 
is an executory trust, no doubt, in a sense ; but 
not in the sense in which lawyers speak of it. That 
is a trust executed ; but a trust cxecutory means 
not simply a trust under which an act is to be done, 
which applies to every case, but one in which there 
is something to be performed which is not defined 
by the original scttlor, where he has expressed an 
intention in general words, which is to be carried 
out in a complete & legal form by persons who are 
intrusted with the estate (Lorp St. LronaRpDs).— 
GRAIUAM v. STEWART (1855), 26 L. T. O. S. 29, H. L. 

538. —The distinction between ‘trusts 
executed & executory does not lie only in the 
circumstance that something additional is to be 
done by the trustee.—TaTHAM v. VERNON (186]), 
29 Beav. 604; 4 L. T. 5381; 7 Jur. N.S. 814; 
9 W. RR. 822; 54 EH. R. 762. 








Annotations :— Re Whiston’s Settimt., Lovatt v. 
Williamson, [1894] 1 es peek Re Hudson, Kuhne v. 
Hudson (1895), 72 L. T. Re Irwin, Irwin v. Parkes, 


[1904] 2 Ch. 752; Ite Trieghan’ 8 Trusts, Tringham v. 
Greenhill, £1904] 2 Ch. 487; Re Clarke’s Settlmt. Trust, 
Wank Pe v. Streatfeild, [1916] 1 Ch. ens ae Bostock’s 
Settlmt., Norrish v. Bostock, f192)) 2 Ch. 


589. Necessity for object in esse nA -G. v. 
DOWNING (LaDy), No. 440, ante. 


— 


Sun-sEcr. 2.—How ARISING. 
A. In General. 

540. Direction to convey on trust—Estate tail 
after life interest.|——S. by will directs his trustees 
to convey a full fourth part of all his freehold 
lands, etc., to the use of his daughter P. for life, 
& so as she alone, or such person as she shall 
appoint, take & receive the rents & profits thereof, 
& so as her husband is not to intermeddle there- 
with, & from & after her decease, in trust for the 
heirs of the body of P. for ever. This being an 
executory trust, the wife took an estate for life 
only, & the husband, therefore, not entitled to be 
tenant by the curtesy.—ROBERTS v. DIXWELL 
(1738), 1 Atk. 607; est temp. Hard. 536; 2 
Kq. Cas. Abr. 668; Sugden on Powers, 8th ed., 
930 ; 26 E. R. 381, "LC. 


Annotations —Refd. Read v. Snell (1743), 2 Atk. 642; 
Trash 0. Wood (1889), 4 My. & Cr. 324. Menta. Hopkins 





TRUSTS AND TRUSTEES. 


vw. Hopkins (1739), West oot Hard. 606 ; 
Spencer (1748), 2 Atk. 570; Garth v. Belden” (785) 
Ves Sen: 646 ; "Kenworthy ae ae” 6 Ves. 793 ; 


- 

Morgan Morgan (1820), ad Thornton » 
Bright (1836), 2 My ; Douglas v. aves (1849), 
7 Hare, 318; Williams v. Lewis (1859 ); H. L. Cas 
1018; Re Tetiecoue cruets 599) L. oe 2 Ba e76 
Appleton v. oe Pol i : 8 Ka. 13 39 ; Cooner v. 

donald 77), 7 Ch. Ba Be edgate arsh v. 


Redga ate (19 2) 12. J S Ches :’ Re Adams’ saorere 
*g Contract, u 1907) PS Ch. B98 ; Re Hudson, Cassels v. 
Hudson, 11908} 1 


541. Will operating as appointment of equitable 
estate.|—LLOYD v. ABRAHALL (1754), cited in 1 
Hov. Supp. at p. 378; 84 EB. R. 835, L. C. 

542. Gift over on failure of issue -]|—Testator 
devised his real & personal estate to trustees, & 
gave life estates therein to several persons, namely 
A., B., etc.; & after their death he directed the 
trustees to pay the income to M. & N., during their 
respective lives, share & share alike; & in case 
either of them should, after the deaths of A., B., 
etc., depart this life without leaving issue male of 
his body, in trust to pay the whole income to the 
survivor for life; & he directed that if M. should, 
after the deaths of A., B., etc., die before N. 
leaving issuc male, then the trustees should 
convey, a moiety of the real estate, to the use of 
the first & other sons of M. in tail male, with 
remainder to N. for life, with remainder to his 
first & other sons in tail, & in default to testator’s 
right heirs, & lay out a moiety of the personal 
estate in land, & convey same to trustees to the 
like uses. Testator made a similar disposition 
mutatis mulandis of the other moiety in case of the 
death of N., after the death of A., B. leaving issue 
male, & he ‘provided that in case M. & N. should 
die without leaving issue male, or if such issue male 
should die without leaving any issue male, the 
trustees should convey the property to such person 
as should, at the death of the survivor of M. & N., 
be the right heir of testator. It will be seen that 
no provision was made for the event, which 
happened, of M. dying without issue before the 
death of A., B. N. survived M. & A., B., etc., & 
M. died without issue :—Held: the trusts on which 
the question arose were not executory so as to 
alter the construction as arising on an executed 
trust.— FRANKS v. PricE (1840), 3 Beav. 182; 9 
L. J. Ch. 388; 4 Jur. 909; 49 HE. R. 72. 

548. .|—A. will contained a direction to 
trustees to convey to testator’s son in strict settle- 
ment, if he should marry, followed by a declaration 
that if the son should die unmarried, or without 
lawful issue, the property should be limited & 
devolve upon A. for hfe, remainder to A.’s eldest 
son for life, remainder to his issue male, & in 
failure of such issue to A.’s other sons in succession, 
the eldest of such sons & his heirs male always to 
be preferred :—Held: the trusts in favour of A. 
& her sons were not a, —Re NELLEY’S 
Trusts (1877), 26 W. R. 88, C. 

544. Gift of sum to be settled estate by 
her will gave £500 to each of her two nieces to be 
settled as she should thereinafter describe, & 
directed that the provision therein made for her 
nieces should not be subject to the control of any 
husbands they might marry, but should remain 
vested in her exors. in trust until a proper settle- 
ment was made. By a codicil she directed that 
if either of her nieces should die without leaving 
issue, the legacy given to her should devolve to the 
other niece & her children, with a gift over if both 
should die without issue:—Held: this was an 
Se oer oeowas, v. COLLIER (1853), 
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545. 
shares of his property to his daughters ‘‘ to be 
settled on themselves at their marriage.’’ One 
of the daughters attained twenty-one, & applied 
to have her share paid to her absolutely :—Held : 
she was absolutely entitled to her share, & there 
was no trust for settlement.—-MAGRATH v. MorxE- 
HEAD (1871), L. R. 12 Eq. 491; 41 L. J. Ch. 120; 
24 L. T. 868. 


Annotation :—Refd. Re Bannister, Heys-Jones v. Bannister 
(1921), 90 L. J. Ch, 415. 


546. Direction to purchase realty—Trust to divide 
after life interest.) — Testator empowered his 
trustces to purchase frecholds “ to the amount of 
£1,500 of his personal estate, for the use of A. 
during life, & then divided among his issue, if 
any’ :—Held: this was executory.—HADWEN v. 
LIADWEN (1857), 23 Beav. 551; 53 KB. R. 217. 

547. Provision for settlement-—Direction for 
shifting clause.|—-Tcstator devised real estate to 
trustees, upon trust to convey & settle same to the 
use of A. for life; remainder to the use of the 
children of A. in strict settlement; remainder 
to the use of B. for life; with remainders over. 
Testator directed that the settlement should con- 
tnin a name & arms clause; & in case of refusal, 
the estate of the person refusing was to cease, & 
was to go over to the person next entitled in 
remainder under the limitations, as if the person 
so refusing, being tenant for life, were dead, 
or tenant in tail, were dead without issue, but 
without prejudice nevertheless to prior contingent 
estates. The settlement was also to contain a 
shifting clause, directing, in the events which 
happened, namely, that if A. should succeed to 
certain other estates, he should rescttle them ; 
& in default, that the settled estates should go to 
such uses, etc., as if the limitations in A.’s favour 
had not been inserted. A. had no children, & 
made default in resettling the other estate :——l/cld : 
the trust was exccutory.—D’ EyNCOURT v, GREGORY 
(1864), 384 Beav. 36; 3 New Rep. 628; 10 L. T. 
ae 10 Jur. N.S. 484; 12 W. R. 679; 55 MW. RR. 

vo. 

Annotation :—Mentd. Re Conyngham, 

Conyngham, [1921] 1 Ch. 491. 

-———_ In will.]—wSee, generally, SurrLEMENTs, 
Vol. XL., pp. 450-456, Nos. 4-62. 

Marriage articles.|—Sce, generally, SETTLEMENTS, 
Vol. XI.., pp 479-493, Nos. 272-421. 





Conyngham  . 


B Use of Particular Words. 

548. ‘‘ Release & convey ’’—Reference to dis- 
tinct trust of realty.,—A scttlement, on marriage, 
of real estate, upon trust for the intended wife for 
life, remainder to the husband for life, &, after the 
death of the survivor, ‘in trust for & to be 
released & conveyed unto” the children, as the 
parents or the survivor should appoint ; in default, 

in trust for & to be released & conveyed unto ” 
the children as tenants in common in tail; & in 
default of issue, if the wife should survive the 
husband, * in trust for & to be released & conveyed 
unto” the wife, “her heirs & assigns for ever.” 
By the same deed, personal property was assigned 
to the same trustees, upon trust to pay the income 
& principal “to such person & persons, for such 
uses, ends, intents, & purposes, & in such manner 
& form, & subject to the same powers, provisoes, 
contingencies, declarations, & agreements as were 
thercinbefore expressed concerning the payment 
PART I. SECT. 6, SUB-SECT, 2.—B. 


ad. “ Suitably provided 7 }—— ° 
pan BRENAN (1868), 2 Uh. 7. 206, 


On marriage.]|—M., by his will, left | 


e. Lands to be entailed & “g 
next heir.”’| —Testator left all his landed 
roperty, which included W., subjoct 
to certain reservations, to his eldest € 
son, & directed “‘ the lands of W. to be 
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by the trustees of the rents & profits of the said 
real estate thereby conveyed, & concerning their 
release & conveyance of the same, or as near thereto 
as circumstances & the nature of the case would 
admit’ :—Held: this trust of the personalty 
was not rendered executory by reference to the 
direction to release & convey the real estate, such 
direction being merely superadded to a distinct 
declaration of trust of such real estate.—Don- 
COASTER Vv. DONCASTER (1856),38 K. & J. 26; 2 Jur. 
N.S. 1066; 69 E. R. 1007. 

ae ene Foxwell v. Van Grutten (1898), 79 


549. ‘‘So far as rules of law or equity will per- 
mit ’’—-Settlement of personalty to devolve as 
realty.|—A bequest or settlement of chattels upon 
the same limitations as real estate, whether 
immediate or by way of trust executed, vests them 
absolutely in the first tenant in tail at birth, & 
this whether the limitations of the chattels be 
expressed in extenso or created by reference to the 
limitations of the realty; & such reference may 
be effectually made either by declaring that the 
chattels are to go upon the limitations of the 
realty or by saying that they are to be treated as 
heirlooms. 

The addition of the words ‘ as far as the rules 
of Jaw or equity will permit ”’ & the circumstance 
that the legal interest is left in exors., will not 
prevail to alter the general rule or make the trusts 
executory.—SCARSDALE (LORD) v. CURZON (1860), 
1 John. & H. 40; 29 L. J. Ch. 249; 3 L. T. 29; 
6 Jur. N.S. 209; 70 EB. KR. 653. 

Annotations :——Consd. Re Hull, Hill v. Hill, [1902] 1 Ch. 537; 

Re Beresford-Hope, Aldenham v. Beresford-Hope, [1917] 

1 Oh. 287; Portman v. Portman, [1922] 2 A. C. 473; 

Refd. Holmesdalo v. West ee L. R. 3 Hq. 474; Re 

Johnson's Trusts (1866), L. KR. 2 Kq. 716; Ze Angerstein, 

Angerstein v. Angerstein, [1895] 2 Ch. 883; te Fother- 

gill’s Kstate, Price-Fothergill v. Price, [1903] 1 Ch. 149; 

Re Chesham’s Sctthnt., Valentia v. Chesham, [1909] 2 Ch. 

329; Ite Lowis, Busk v. Lewes, [1918] 2 Ch. 308 


Hogg v. Jones (1863), 32 Beav. 45; Clifford v. Koo (1880), 
oe L. 'T. 322; #t¢ Parker, Parker v. Parkin, [1910] 1 Ch. 
581. 


550. ——— .J—By his will testator beyueathed 
to trustees certain chattels upon trust ‘‘ to permit 
the same to go & be held,”’ so far as the rules of 
law & equity would admit, with the B. estate, 
devised by the will of his mother, as heirlooms, 
for the person, or persons, who, under the trusts 
of the same will concerning that estate, should for 
the time being be entitled thereto, & so that none 
of the articles should, for the purpose of trans- 
mission, vest absolutely in any person who might 
become tenant in tail male by purchase of the Lb. 
estate & should not attain twenty-one. 

By a sccond gift testator bequeathed to the 
same trustees certain other chattcls commonly 
used with mansion house at B. ‘‘ upon such trusts, 
& subject to such powers as, having regard to 
the nature thereof, & so far as the rules of law & 
equity will permit, will best correspond with the 
uses, trusts, & powers” declared & contained of 
the B. estate, yet so that none of the same chattels 
should, for the purpose of transmission, vest 
absolutely in any tenant in tail by purchase of the 
same estate who should not attain twenty-one. 

Under the will of testator’s mother the B. estate 
was scttled, in the events which had happened, 
upon testator for life, with remainder to his son Py 
born in the lifetime of testator’s mother, for his 
life, with remainder to the use of the first & ever 
other son of P., of whom there were none, wit 





cntailed & go to next heir, & not to be 
sold or otherwise disposed of ” :— 
Held: the trust was executory.— 
Re BUTLER, DELAP v. BUTLER, [1019] 
] I. R, 74.—IR. 


o to 
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Sect. 6.—KExecutury trusts: Sub-sect. 2, B.; sub-sects. 
8d& 4. Sects.7 & 8: Sub-sects. 1,2 & 3, A.J] 


remainder to the use of the first & other sons of 

testator born after the death of his mother, in 

tale male, with remainders over. 

Testator died in 1887, when P. became tenant 
for life of the B. estate & entitled to a life interest 
in the heirlooms. 

In 1899 the B. estate was sold, & also certain of 
the heirlooms in the second gift, & the proceeds 
invested. C., another son of testator, born in 
1885, became entitled under the settlement to an 
estate in tail male by purchase of the B. estate 
expectant on the death of P. without issue male. 
C. attained twenty-one in 1876, but died in 1906, 
before his estate came into possession, & without 
having disentailed the proceeds. By his will he 
Ieft everything he possessed to his wife, the second 
deft., & appointed her extrix. The first deft., H., 
was his only son. In May, 1916, P. died without 
issue male, & If. became tenant in tail in possession 
of the estate, & disentailed the proceeds of sale. 

Upon an originating summons by the trustees 
of testator’s will to have it determined to whom 
the heirlooms went :—Held: by the gift of the 
second set of chattels testator had created an 
exccutory trust which must be executed by the ct. 
—Re BEREsSFORD-HOPE, ALDENHAM v. BERES- 
FORD-HopE, [1917] 1 Ch. 287; 86 L. J. Ch. 182 ; 
116 L. T. 79. 

Annotations :—Consd. Pole v. Pole, Mundy Vole v. Pole, 
Martin v. Pole, [1924] 1 Ch. 156. Refd. Zee Lewis, Busk v. 
Lowes, [1918] 2 Ch. 308; Portman v. Portman Viscount, 
[1922] 2 A. C. 473. 

551. ——— Trusts previously declared of other 
property.] —GOSLING v. GOsSLING, No. 506, ante. 

52. ——— Settlement of heirlooms.]—SHELLEY 

v. SHELLEY, No. 360, ante. 

553. -|—1 have to consider whether 
in the present case the articles have been effectually 
settled in the manner contended for by deft., & 
whether the words which I have read are sufficient 
to create an executory trust & cut down the 
interest taken by pltf. to a defcasible interest, in 
the event of his dying within the period of twenty- 
one years from the death of testatrix. That the 
mere addition of the words ‘‘ so far as the rules 
of law & equity will permit ”’ will not make the 
trust executory or amount to a direction to settle 
appears from Scarsdale (Lord) v. Curzon, No. 549, 
ante (QWINFEN Jtapy, J.).—Jte HILL, HI v. HILL, 
[1902] 1 Ch. 537; 71 LL. J. Ch. 222; 861. T. 146; 
18 T. L. R. 267; affd., [1902] 1 Ch. 807, C. A. 

554. ‘‘ To be enjoyed with & go with the title ’’— 
Gift of plate & leaseholds.|—Testatrix by a codicil 
to her will bequeathed to A., sixth Earl of E. & 
to his successors, all her plate, & also gave, devised, 
& bequeathed a leasehold house to him & ‘ to his 
successors, & to be enjoyed with & to go with the 
title,’ & as to all her household furniture, paintings, 
books, china, & the whole contents of her house, 
she bequeathed the same to her trustecs & exors. 
upon trust that they should in the first place 
‘“ select & set aside a collection of the best paintings, 
statuary, & china for the Earl of E. & his suc- 
cessors, to be held & settled as heirlooms, & to go 
with the title,’’ & she authorised them to give the 
Earl or his successors any articles of furniture 
which they should think fit, & as to all the rest & 
residue of the contents of her house upon trust for 
her trustees to select presents for her friends, & 
directed them to present any portion of the residue 
of the contents of her house to her cousins if they 
should think fit, or to sell the same, & the moneys 
so received to form part of her residuary personal 
estate, & she directed all the legacies left by her 
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will & codicil to be paid free of legacy duty. 

Testatrix died possessed of considerable personal 

estate, which comprised amongst other fines a 

number of articles of jewellery which were at her 

death in a box at her banker’s, which jewellery 
had been bequeathed to her. It was proved that 
it had been the practice of testatrix, also of the 
former owner, to send such box for safe custody 
to the bankers when they respectively were away 
from London :—Held: (1) the plate & leasehold 
house passed to the sixth Earl absolutely; the 
words ‘‘ to be enjoyed with & go with the title ” 
not being sufficient in themselves to creato an 

executory trust or to cut down the interest to a 

life estate ; (2) the gift to the trustees of the whole 

contents of the house upon trust to ‘ select & 
set aside a collection of the best paintings, statuary, 

& china, for the said Earl of E. & his successors, 

to be held & settled as heirlooms & to go with the 

title ’’ was a clear direction to settle & created an 
exccutory trust, & a settlement was directed 

(to be settled in chambers) giving a life interest to 

the sixth Earl with remainder to the next heir to 

the Earldom for his life.—Re JOHNSTON, COCK ERELL 

v. Essex (MARL) (1884), 26 Ch. D. 588; 531. J. Ch. 

645; 521. T. 44; 32 W. R. 634. 

Annotations :—A8 to (2) Refd. Re Finch & Chew's Contract, 
[1903] 2 Ch. 486. Generully, Refd. Hill v. Hill, [1897] 1 
Q. B. 483 ; Ie Hill, Hill ». Hill, [1902] 1 Ch. 807.  Mentd. 

é Miller, Daniel v. Danicl (1889), 61 L. 'T. 365; Jee 
Pottitt, Flaxman v. Pettitt (1894), 38 Sol. Jo. 531; Re 
Rayer, Rayer v. Rayer (1903). 87 L. ‘IT’. 712; Re Zouche, 
Dugdale v. Zouche, [1919] 2 Ch. 178. 


_ 


SUB-SECT. 3.—CUONSTRUCTION. 
See Sect. 10, sub-s ct. 2, post. 





SUB-SECT, 4.—DVERFORMANCE. 


555. Rules of law followed.|—When a» question 
ariscs how a trust ought to be executed by a con- 
veyance, there is no better rule than to observe & 
follow what has been done at law in the executing 
of conditions that are matters executory, & to be 
performed, so far as the case will admit of (LorD 
COWPER, C.).—NEWCOMEN v. BARKTIAM (1716), as 
reported in 2 Vern. 729; 23 E.R. 1078 3; sub nom. 
BROWN v. BARKHAM, | Stra. 35, L. C. 3 subsequent 
proceedings, sub nom. NIEWCOMAN v. BETILEM 
ITOsPITAL (1741), Amb. App. A. 785, I. C. 


Annotations :—Mentd. Dawes v. Ferrers (1722), 2 P. Wins. 1: 
Channel v. Beeby (1745), cited iu 1 lov. Supp. p. 441; 
Goodright d. Brooking ». White (1775), 2 Wm. BI. 1010; 
Heny v. Purcel (1775), 2 Wim. 13). 1002 ; Cholmondeley rv. 
Clinton (1820), 2 Jac. & W.1; Chambers v. Taylor (1837), 
2 My. & Cr. 376: Winter v. Periatt (1843), 9 Ol. & Fin. 
606 ; Lightfoot v. Maybery, [1914] A. C. 782. 


556. When court will carry into effect— Necessity 
for clear intention of testator.]|—1n an executory trust 
effected by the ct., it is sufficicnt, if it can satisfy 
itself of testator’s intention to carry it into execu- 
tion, therefore where testator gave his real estate in 
A. to a devisee in strict settlement & ordered other 
estates to be sold & converted into personalty, & 
the produce with the residue of his property, to 
be laid out in lands in A. contiguous, & convenient 
to his estate in A. & by strong expressions, though 
without direct words, showed he intended it to be 
to the same uses, it was decreed so to be.— 
BROWNE v. Dit LAET (1794), 4 Bro. C. C. 527; 29 
E. R, 1024, L. C. 


Annotations :—Consd. Caldecott v. Caldecott (1841), 10 
on J.Ch.178. Mentd. Key v. Key (1853), 4 De G. M. & G. 


557. Modification of invalid clause—Shifting 
clause.]|—-Testator devised his freehold estates in 
Worcestershire to his third son & his issue male, 
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with remainder to his fourth son & his issue male, 
in strict settlement; & he devised his freehold 
estates in Cardiganshire to his fourth son & his 
issue male, with remainder to his fifth son & his 
issue male, in strict settlement. By a shifting 
clause it was provided that if his fourth son, or 
any issue male of his fourth son, should become 
actually entitled to the possession of his Worcester- 
shire estates, & if his fifth son or any of his issue 
male should be then living, the limitations of his 
Cardiganshire estates in favour of his fourth son, 
or his issue male, should absolutely cease. He 
bequeathed his leasehold estates in Cardiganshire 
to trustees upon such trusts as, regard being had 
to the difference in the tenure of the premises 
respectively, would best or most nearly correspond 
with the uses declared of the Cardiganshire free- 
holds. The third son died a bachelor in the life- 
time of the fourth son, who thereupon entered 
into possession of the Worcestershire estates :— 
Held: the fifth son was entitled to the rents & 
profits of the Cardiganshire leascholds, because 
they were given upon an executory trust; & 
assuming the shifting clause, if applied verbatim 
to the leaseholds, to be bad for remoteness, it 
ought to be so modified as to render it free from 

that objection.—MILES v. MARFoRD (1879), 12 

Ch. D. 691; 413, T. 378. 

Annotations :—Folld. Re Beresford-Hope, 
Beresford-Hope, [1917] 1 Ch. 287. Refd. Re Bence, Smith 
». Benee, (1891) 3 Ch. 242; Re Norton, Norton v. Norton, 
[1911] 2 Ch. 27; Portman v. Portman, [1922] 2 A.C. 473; 
Pole v. Pole, Mundy Vole uv. Pole, Martin v. Pole, [1024] 
1 Ch. 156. 

What limitations inserted.]—Sce SETTLEMEN'ry, 

Vol, XL, pp. 453-456, Nos. 30-60. 


Aldenham v. 


Sict. 7.—VOLUNTARY ASSURANCES 


See, generally, Gtrrs, Vol. XXV., pp. 498 et | 


seq. 3 VRAUDULENT & VOIDABLE CONVEYANCES, 
Vol. XXV., pp. 145 et seq. 

Voluntary settlements.|—See SETTLEMENTS, Vol. 
AL., pp. 531-538. 

Voluntary assignments of chose in action.]—See 
CHOSES IN ACTION, Vol. VIII., pp. 496-500. 

Whether consideration necessary.]|—Sce Sect. 12, 
sub-sect. 2, post. 

Voluntary conveyance as resulting trust.]—Sce 
Sect. 14, sub-sect. 2, A. (¢) iii, post. 





SEcT. 8.—VALIDITY OF TRUSTS. 
SuB-siEcT. 1.—As TO CREATION. 
Sce Sect. 3, ante. 


SuB-srcr. 2.—As To SUBJECT-MATTER. 

558. Peerage.|—There can bo no use or trust in 
the case of a pecrage. Therefore, where, in a 
patent of peerage, there were successive limita- 
tions of the peerage in the ordinary form of descent, 
& then a clause was introduced which, on the 
happening of a collateral event, would transfer 
he enjoyment of the peerage from the existing 
peer & his heirs to a new holder, such clause was 
held to be invalid.—BuckHurst PEERAGH CASE 
(1876), 2 App. Cas. 1, H. L. ; subsequent proceedings, 
sub nom. Copz v. DE LA WARR (EARL) (1877), 
° Ch. D. 666, C. A. 


Annotations :—Refd. Rhondda’s Claim, [1922] 2 A. C. 339. 
Mentd. Cooper v. Stuart (1889), 14 App. Cas. 286. 


PART I, SECT. 8, SUB-SEOT. 3.—A. 


f. Whether trust valid—Perpetual trust 
for care of grave.}—A direction in a 


will to the cxors. to deposit a sum in a 
bank or invest it, ‘‘ the yearly interest 
to be devoted to the care of my grave, 

creates, leaving statutory provisions 
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Personalty—-By settlement.J|—See SETTLEMENTS, 
Vol. XL., p. 796, Nos. 3246~8250. 
Insurance policies.|\—Sce SETYLE- 
MENTS, Vol. XL., pp. 796-798, Nos. 3251-8262. 
By will.|—See WILLs. 
— — Life interests In consumable articles.]— 
See WILLS. 











Sun-sEcT. 3.—AS TO OBJECTS. 
A. In General. 


559. Whether trust valid—-Covenant to surrender 
copyholds—& to stand possessed for trustees until 
surrender—Covenant not enforceable.|—-Upon a 
voluntary covenant to surrender copyholds, & 
in the meanwhile to stand possessed of them for 
trustees for the volunteers, though the covenant 
to surrender per se cannot be enforced, yet a valid 
trust is constituted for the volunteers.—STEELE v. 
WALLER (1860), 28 Heav. 466; 3 L. 'T.. 74; 6 Jur. 
N. S. 1004; 54 HE. BR. 445. 

Annotation :—Mentd. Garland v. Mead (1871), L.R.6Q. B. 141. 

560. No cestui que trust to enforce.}|— 
Testator bequeathed £12,000 to trustees upon 
trust to invest the whole or part in the purchase 
of an advowson; & until his son should be pre- 
sented to a benefice producing a net £1,000 per 
annum or die, the trustecs were to present some fit 
person to the benefice, the advowson whercof they 
had purchased, &, subject as aforesaid, were to hold 
the advowson in trust for the son, his heirs & 
assigns; & in the meantime, & until such invest- 
ment, the trustces were to lay out the £12,000 upon 
certain securities, &, during twenty-one years from 
testator’s death, to accumulate the income, & 
the income of the £12,000 & the accumulations 
was, after the twenty-one years, in case the advow- 
son had not been purchased, to belong to the son, 
his exors. or administrators ; & if the son died or 
was presented to a benefice of £1,000 a year before 
a contract for the purchase of the advowson 
had been entered into, or if part of the £12,000 or 
the accumulations remained after completing 
such contract, the same was to be paid to the son, 
his exors. or administrators. The £12,000 having 
been set apart & invested & accumulated, but no 
advowson having been bought, the son, thirtcen 
years after testator’s death, claimed the entire 
fund :—Held: although there was no person who 
could enforce the trust, yet, as the trustecs were 
willing to cary it out, & could present any fit 

erson they chose to the benefice when they had 
bought the advowson, the son was not the exclusive 
object of the trust, & was not entitled to a transfer 
of the fund.—Gorrt v. NAIRNE (1876), 3 Ch. D. 278 ; 
35 L. T. 209. 

561. -]—Then it is said, that there is no 
cestui que trust who can enforce the trust & that the 
ct. will not recognise a trust unless it is capable of 
being enforced by some one. do not assent to 
that view. There is not the Icast doubt that a man 
may if he pleases, give a legacy to trustees, upon 
trust to apply it in erecting a monumcnt to himself, 
either in a church or in a churchyard, or even in 
unconsecrated ground, & I am not aware that such 
a trust is in any way invalid, although it is difficult 
to say who would be the cestui que trust of the 
monument (Nortu, J.).—/te DEAN, COOPER- 
DEAN v. STEVENS (1889), 41 Ch. D. 552; 58 L. J. 
Ch. 603; 60 L. T. 813; 5 T. L. R. 404. 

Annotatton :—Mentd. Re Grove-Grady, Plowden v. Lawrence 

(1928), 44 T. L. R. 760. 











out of consideration, a perpetual trust ° 
&, as the purpose is not charitable, is 
void.— Ie Jones (1918), 42 O. L. RR. 
62 , 13 O. Ww. N, 405,— AN. 
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Sect. 8.—Validity of trusts: Sub-sect. 83, A. & B. 
Sect. 9: Sub-secis. 1, 2, 3, 4,5 & 6, A., B., C., 
D. EFL. & F. 

562. ——— Trust rendering subject-matter use- 
less—-Direction to block up house for twenty years.| 
—Testatrix gave & devised her dwelling-house & 
premises to trustees, upon trust that they should 
immediately after her funeral, cause the doors & 
windows of every room thereof, except the kitchen, 
middle attic, & hall, to be well & effectually 
bricked up from the outside, with the furniture 
therein, for a period of twenty years; & from & 
after that term, testatrix devised, the property 
to a devisee for life, with remainder to another 
person in fee:—Held: the directions regarding 
the blockade must be treated as ineffectual & 
there was intestacy as to the term of twenty years, 
in the property, which must be distributed as 
undisposed of real & personal estate.—BROWN uv. 
BURDETT (1882), 21 Ch. D. 667; 52 L. J. Ch. 52; 
47 1. T. 94. 

Annotation :—Reid. Formby v. Barker (1903), 89 L. T. 249. 


Validity of charitable objects.|—Sec, generally, 
CHARITIES, Vol. VIII., pp. 241-287. 

Application of rule against perpetuities.]|—See, 
stad ee PERPETUITIES, Vol. XXXVII., pp. 





—-— Charitable trusts.J)—See CHAnitius, Vol. 
VITT., pp. 325-329., Nos. 1078-1116. 

Restriction of accumulation.]—Scee Pierprrut- 
ries, Vol. XX XVII., pp. 130 et seq. 

Trusts for illegal purposes.|—See Sect. 9, sub- 
sect. 2, post. 


B. Trust Comprising Lawful and Unlawful Objects. 


563. To what extent trusts enforced—-When dis- 
cretion given to trustees.|—When the fund is 
applicable at discretion to several purposes, some 
of which are void, & the others not, it will be 
confined to the latter.—A.-G. v. HINXMAN (1820), 
2 Jac. & W. 270; 87 E.R. 630. 

Annotations :—Refd. I'rye ». Gloucester Corpn. (1851), 14 
Beav. 173 ; Edwards v. Hall (1853), 11 Hare, 1. Mentd. 
Cherry v. Mott (1836), 1 My. & Cr. 123; Mitford v. Roy- 
nolds (1842), 1 Ph. 185; Mitford v. Reynolds (1848), 
16 Sim. 105 ; Rudall v. Warren (1857), 29 L. T. O. 8S. 204; 
Hwan v. Morgan (1858), 32 L. T.. O. S..19; Fowler v. 


Fowler (1864), 33 Beav. 616; Re Taylor, Martin v. Free- 
man (1888), 58 L. T. 538. 


564. —— Presumption in favour of legal 
objects.|—Where trustces have by the terms of a 
gift a discretion to apply the benefit of it either in a 
way which the law allows or in one which the law 
disallows, the ee ought to be, that the 
discretion will be exercised in the former mode.— 
FAVERSHAM CoRPN. v. RYDER (1854), 5 De G. M. 
& G. 350; 2 Hq. Rep. 749; 23 L. J. Ch. 9053 
23 L. T. O. 8. 282; 18 J. P. 455; 18 Jur. 5873; 2 
W. RR. 578; 43 H.R. 905, L. JS. 

Annotations :—Consd. Martin v. Welistead (1854), 23 L. J. Ch: 
027. Refd. Dunn v. Bownas (1855), 1 K. & J. 596; Re 
Piercy, Whitwham v. Piercy, [1898] 1 Ch. 565. 

565. Legal trusts of separation deed—Some 
trusts in deed illegal.|—Ct. of Ch. will carry out 
the trusts of a separation deed which are legal & 
proper, although the deed contain other trusts 








PART I. SECT. 8, SUB-SECT. 3.—B. 

g. oe ae trust to sell.)—A debtor 
conveyed his real estato to trustees 
for the benefit of his creditors, to 
be disposed of by the trusteos, first, 
by a lottery, &, failing that plan, then 
in trust to sell as they should deem 
best : ld: although the deed was 
void as to the trust for a lottery, it was 
valid as to the other trusts.—GOOoDEVE 
v. MANNERS (1855), 5 Gr. 114.—CAN. 

h. One part of trust statule barred.) 
-~—-HEMANGINI DASI v. NOBIN CHAND 


GuHosn (1882) 
lWICGL & 


I. nh. 
. 370.-—-IND 


PART I, SECT. 9, SUB-SECT. 2. 

k. Zransferee not to be treated as 
trustee.|}—Where an illegal purpose has 
been effocted by a transfer of 
transferee is not to 
trustee holding it for the benefit of 
transferor.—CHEVVIRAPPA BIN VIRBHA- 
DRAPPA UV. PUTTAPPA BIN SHIVBASAPPA 
(1887), I. L. R. 11 Bom. 708.—IND. 

l. Validity of gift by deed—To un- 


TRUSTS AND TRUSTEES. 


which are illegal—HAMILTON v. Hnoror (1872), 
L. R. 13 Eq. 511; 36 J. P. 676. 

Charitable trusts—Trusts for alternative 
charitable & other purposes.|—See CHARITIES, Vol. 
VIII., pp. 294-297, Nos. 719-740. 

Gift of fund after invalid gift.|—See 
CHARITIES, Vol. VII1., pp. 299, 300, Nos. 763-779. 
Apportionment when some of objects 
illegal.]|—See CHARITIES, Vol. VIII., p. 301, Nos. 
785-795. 

Alternative independent Hmitations—One 
void for remoteness.|—See PrrpegruitTies, Vol. 
XXXVIT., pp. 102-106, Nos. 374-898. 
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Sect. 9.—OBJECTS OF TRUSTS. 
SuB-sEcT. 1.—ALIENS. 


Rights as to property generally.|—See ALIENS, 
Vol. I1., pp. 184-138, Nos. 97--129. 


SuB-suct. 2.—ILLEGAL OR IMMORAL PURPOSES. 

Trusts in separation agreements.|—Scec ITUSBAND 
& ae Vol. XXVIIL., pp. 219-227, Nos. 1900- 
1980. 

Charitable purposes contrary to public policy.}— 
See CHARITIES, Vol. VIII., p. 265, Nos. 268 -272. 

Conditions in restraint of marriage.]|—Sce WILLS. 

Contracts for illegal purposes generally.|—Sce 
ConTRACT, Vol. XLI., pp. 284-808, 

Conversion for void or illegal purpose.|—Sec 
Equity, Vol. XX., pp. 380-382, Nos, 1172-1101. 

Fraudulent & voldable conveyances.| — See, 
generally, FRAUDULENT & VOIDABLE CONVEY- 
ANCES, Vol. XXV., pp. 145 ef seq. 

Provision for illegitimate children.]|—See SeTrLy- 
MENTS, Vol. XL, pp. 574, 575, Nos. 1096-11083 ; 
WILLS. 


SuB-sKecr. 3.—MAINTENANCE AND ADVANCEMENT. 
Maintenance & advancement of infants, 
generally.|—Sce INrants, Vol. XXVIIL, pp. 216 
et seq. 
Portions—Under settlements.] — See SrrLE- 
MENTS, Vol. XL., pp. 597-634, Nos. 1328-1732. 
——- Under wills.|— See WILLS. 


SUB-SECT. 4.—PUBLIC PURPOSES. 

566. Commissioners raising money for parish pur- 
poses — Authorisation by statute.|—Comrs. were 
authorised, by an Act, to raise money on the security 
of the assignments of parish rates. Interest on the 
debentures was to be paid pari passu, & the deben- 
tures were to be paid off by ballot :—Held: the 
relation of trustee & cestui que trust was constituted 
by the Act & the holders of the debentures were 
entitled to sue in this ct. for an account of the 
moneys received by the trustees & of their pay- 
ments, & they were not bound to proceed on their 


born illegitimate child.J—-THOMPSON Vv. 
THOMAS (1891), 27 L. R. Ir, 457.—IR. 


PART I. SECT. 9, SUB-SECT. 4. 


m. ‘ Cricket & other athletic sports.’’) 
——Where land is granted to stees 
in trust “ for cricket & other athletic 
sports & for no other purpose what- 
soever,” the trustees are entitled to 
peranit the use of the land for any law- 
ul purpose not inconsistent with its 
use when required as a place for holding 
athletic sports, & in particular for any 


R. 8 Cale. 788; 


roperty. 


be treated as a 


Part 1.—Trusts. 


bonds at law.—FLETCHRER v. GIBBON (1856), 23 

Beav. 212; 53 E. R. 83, L. C. 

Annotation :—Mentd. Preston v. Great Yarmouth Corpn. 
(1872), 7 Ob. App. 655. 


567. Funds voted for public service—Not trust 
funds in hands of Secretary of State.])—The fund 
voted by Parliament for the public service are not 
trust funds in the hands of the Secretaries of State 
who receive them from the Treasury ; & the Ct. of 
Ch. has no jurisdiction to take any account of the 
application of such funds.—GRENVILLE-MURRAY 
v. CLARENDON (HARL) (1869), L. R. 9 Eq. 11; 39 
L. J. Ch. 221; 21 L. T. 448; 18 W. RB. 124. 


Annotation :-—Refd. Hayman v. Rugby School (1874), L. R. 
18 Eq. 28. 


Charitable purposes.|— See, generally, CHARITIES, 
Vol. VIII., pp. 282 et seq. 

Trusts for protestant dissenters.]|—Sce KccLEst- 
ASTICAL Law, Vol. XIX., pp. 541-544, Nos. 
4018-4040. 


SuB-sEcT. 5.—RESTRAINYT OF ANTICIPATION OR 
ALIENATION, 

568. Trusts to convey to cestui que trust— 
Whether evidence of restriction on alfenation ad- 
missible.|—Lake v. Puitirs & LAKE (16387), 1 
Rep. Ch. 110; 21 EB. R. 522. 

Restraint on alienation of personal property, 
generally.| — See PERSONAL PROPERTY, Vol. 
XXXVI, p. 171, Nos. 131-186. 

Forfeiture clause in case of bankruptcy.]|—Sec, 
generally, BANKRUPTCY, Vol. V., pp. 653-673, Nos. 
5839-5956. 

Restraint on anticipation of property of married 
woman.|——See, generally, LusBAND & WuFE, Vol. 
XXVITI., pp. 101-132, Nos. 793-1082. 

Life interests under settlements determinable on 
bankruptcy on alienation.|—-See SETTLEMENTS, 
Vol. XL., pp. 558-562, Nos. 987-1009. 

Conditions in wills.|—See WILLS. 


SUB-sECT. 6.—'TUNANT FOR LIFE AND REMAINDER- 
MAN. 
A. Rights and Liabilities in respect of Waste. 
See SETTLEMENTS, Vol. XL., pp. 644-654, 
Nos. 1816-1941, 


B. Right to Income. 

See SETTLEMENTS, Vol. XL., pp. 654-677, Nos. 
1942-2131. 

Wasting property & unauthorised investments.]-— 
See Sub-sect. 6 F., post. 

Interest pending conversion or investment.]-— 
See Sub-sect. 6, F., post. 

Compulsory purchase of land—Money deposited 
in bank.J—See CompULSORY PURCHASE OF LAND, 
Vol. X1., pp 236-252, Nos, 1268-1581. 

Fines in respect of copyholds.} See COPYHOLDS, 
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Vol. XIII., p. 93, Nos. 1161-1168 ; SerrtemMenrs, 
Vol. XL., p. 656, No. 1952. 

Mines, minerals & quarries.]|—See Minxs, Vol. 
XXXIV., pp. 629-631, 643, 644, Nos. 261-277, 
402-417. 

Proceeds of sale of timber.]—See AGRICULTURE, 
Vol. IT., pp. 79-86, 108, 104, Nos. 585-670, 838-840. 

Trustees empowered to carry on business.|-— 
See IixEcuTors, Vol. XXIII., p. 562, No. 6014. 

Interests on legacies.|;—See Executors, Vol. 
XXITI., pp. 405-414. 

Income accumulated on infant’s property.]—Sce 
oe Vol. XXVIII., pp. 225, 226, Nos. 
832-838, 


C. Apportionment. 

Apportionment generally.]|-—See Equiry, Vol. 
XX., pp. 280-285, Nos. 391-435. 

Between tenant for life & remainderman.|— 
See SETTLEMENTS, Vol. XL, pp. 677-680, Nos. 
2132-2157. 

Partnership profits.|\—Seec PARTNERSHIP, 
Vol. XXXVI, p. 450, Nos. 1158, 1159. 
Rentcharges & annuities.|—See RENT- 
CHARGES & ANNUITIES, Vol. XXXIX., pp. 168- 
172; SETTLEMENTS, Vol. XL., pp. 6938, 694, Nos. 
2280-2297. 

——~ Rent.J—See LANDLORD & TENANT, Vol. 
XXXI., pp. 261, 262, Nos. 4023-4033. 

——— Fines & expenses of renewal of lease.|— 
See LANDLORD & TENANT, Vol. XXXI., pp. 
84-86, Nos. 2283-2298. 








D. Rights and Liabilities in respect of Insurance. 


See SETTLEMENTS, Vol. XI.., pp. 680, 681, Nos. 
2158-2171. 


EH. Wasting Property and Unauthorised Investments. 


Necessity for conversion into permanent 
securities.|— See SETTLEMENTS, Vol. XI, pp. 
672-674, Nos. 2090-2100. 

—— Settlement by will.|——-See WILts. 

Interest until conversion.|—See Sub-sect. 
6, F., post. 

Getting In & investment of property by personal 
representation.] — See ExecuTtors & ADMINIS- 
TRATORS, Vol. XXIITI., pp. 321-330, Nos. 3887- 
3962. 


F., Interest pending Conversion and Investment. 

569. Direction to convert & invest—Right to 
accruing income—-From end of first year.] — 
Testator directed the residue of his personal 
estate, subject to the payment of Iegacies, annuities, 
debts & funeral expenses, with all convenient speed 
to be laid out in real estates to be settled in strict 
settlement; & that the interest of such residuc 
should accumulate & be laid out im lands to be 
settled in like manner. Various circumstances 
having delayed the collection & investment of the 
personal estate, the tenant for life was held 


purpose which, while not interferin 
with such use, is conducive to the main 
object of the trust.—Down v. A.-G. 
(QURENSLAND) (1905), 2 0. L. I. 639. 
--AUS, 
" athe of ada aivert roperty 
08e8.}-—A.-G. v. GRASETT 
(1860), 8 Gr. 180.—CAN., 
0. ree eG hhc AP rene rf 
er ro rgin 
Sorests.|—CLARK . VANCOUVER CoRPN. 
(B, oo rs 35 8. C. R, 131.~——CAN. 
p. Lund to afford relief & sustenance 
2 volunteers & irregulars.)—Where the 
objects of a trust fund were to afford 
relief & sustenance to members of the 


Er gp. TRANSVAAL 


Volunteer or Irregular Forces of the 
Province, & such Forces ceased to 
exist by act of Legislature & were 
replaced by the Defence Forces, & the 
trust deed empowered the trustees to 
apply to the ct., in case the objects of 
the trust became impossible of execu- 
tion for leave to vary or alter the same 
for some other beneficial public object 
within the Province, the ct., under the 
cy prea doctrine, added to the objects 
the power to afford similar relief to 
members of the Defence Forces.— 
VOLUNTEER’'S 
SUSTENTATION FuNnnD A CEE): 
[1914) WwW. L, dD. 105.—S. A e 


PART I. SECT. 9, SUB-SECT. 5. 


. Trust for support of another person.) 
—ROYAL Trust Co, v. HOLDEN (1915), 
8 W. W. R. 500; 21 B.C. R. 185.—CAN. 


PART I. SECT. 9, SUB-SECT 6.—F. 


r, Land taken for public purposes— 
Tenant for life entitled to income from 


compensation money.) — PERPETUAT, 
TRUSCKE CO. 4, OLT ee 15 
N.S. W. Eq. 18; 10 N. 8. W. W.N. 


152.—AUS. 

t. Direction to convert & tnvest — 
Right to interest on capital.)—Whero 
property, part of which produces no 

come, is directed by will to be 
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Sect. 9.—Objects of trusts: Sub-sect. 6, F.) 


entitled to the interest from the end of a year after 
the death of testator.—SITWELL v. BERNARD 
(1801), 6 Ves. 520; 31 BE. R. 1174, L. C. 


Annotations :—Consd. Gibson v. Bott (1802), 7 Ves. 89; 
Elwin v. Elwin (1803), 8 Ves. 547. Apld. Noel v. Henle 
(1819), 7 Price, 241 ;, Taylor v. Hibbert (1820), 1 Jac. & W, 

08. Expld. & Distd. Angerstein v. Martin (1823). 
Turn. & ht. 232. Expld. Hewitt v. Morris (1824), Turn. 
& KR. 241. Folld. Kilvington v. Gray (1825), 2 Sim. & St. 
Consd. Stair v. MacGill (1827), 1 Bli. N. S. 662; 

Douglas v. Congreve (1836), 1 Keen, 410; Casamaijor v. 

Pearson (1841), 8 Cl. & Fin. 69; Taylor v. Clark (1841), 

] Hare, 161; Macpherson v. Macpherson (1852), 19 L. T. 

O. S. 221; Bulkeley v. Stephens (1863), 3 New Rep. 105. 

Refd. Wood v. Penoyre S07), 13 Ves. 325; Clifton v. 

Cockburn Ae at 3 My. & K. 763; Caldecott v. Caldecott 

(1842), 1 Y. & C. Ch. Cas. 312; Mackie v. Mackie (1845), 

5 Hare, 70; Greisley v. Chesterfleld (1851), 13 Beav. 288 ; 

Ludlow v. Stevenson (1854), 23 L. T. O. 8. 294; Shore v. 

Shore vee 28 L. J. Ch. 940; Yates v. Yates (1860), 3 

L, 1.9; Althusen v. Whittell (1867), L. Rt. 4 Eq. 295 ; Ite 

Whitehead, Peacock v. Lucas, {1894} 1 Ch. 678; Ee 

Hall, Foster v. Metcalfe (1903), 72 L. J. Ch. 554. Mentd. 

Bernard v. Mountague (1816), 1 Mer. 422; Re Campbell, 

Campbell v. Campbell, [1893] 3 Ch. 468. 


570. -|\—Testator after devising 
lands to uses in strict settlement gives the residue 
of his personalty to be invested in lands to be 
settled to the same uses. The tenant for life is 
not entitled to the interest of the residue till one 
year from testator’s death. The general rule 
fixing the ond of the first year as the period at 
which the enjoyment of the tenant for life is to 
commence is not to be departed from unless it 
appears that testator’s intention is incompatible 
with it.—TayYLor v. HiIpBERT (1820), 1 Jac. & 
W. 308 5 3387 K. BR. 393. 

Annotations :-—Consd. Douglas v. Congreve (1836), 1 Keen, 

410. N.F. Taylor v. Clark (1811), 1 Hare, 161. Refd. 


Hewitt v. Morris (1824), Turn. & R. 241; Knight v. 
Bowyer (1857), 26 L. J. Ch. 769; Bulkeley v. Stephens 


(1863), 10 L. T. 2253 
.|—Testator directed his 











571. 
residuary personal estate to be invested in land 
from time to time & at all convenient opportunities, 
& in the meantime to be accumulated :—Held: 
the tenant for life of the land was entitled to the 
interest of the uninvested personalty, as from a 
year from testator’s death. 

In the same case, testator gave £400 a year to his 
wife if she recovered her mental faculties, otherwise 
£200 a year, & to be paid out of his govt. stock; & 
he directed, as soon as conveniently might be after 
her death, the investment of the stock out of which 
the annuity was payable, in land to be conveyed in 
strict settlement. The wife did not recover :— 
Held: the extra £200 a year became part of the 
residue to be invested, & did not belong to the 
tenant for life—TuckER v. BOSWELL (184%), 
5 Beav. 607; 49 KH. HR. 713. 

572. ——- --—.]—Testator directed his 
residuary estate to be laid out in the purchase of 
land as soon as a convenient purchase could be 
found in the county of Y. which, upon a fair 
letting, would produce a yearly rent equal to 3} 
per cent. upon the amount of the purchase-moncy, 
&, in the meantime, the interest of his residuary 
estate to be accumulated. The tenant for life 
will be entitled to the interest of the residuary 
estate, from the end of one year after testator’s 
death, until it is laid out as directed.— KILVINGTON 
v. GRAY (1825), 2 Sim. & St. 396; 4 L. J. O. 8S. Ch. 
80; 57 H.R. 397. 

Ancatos :—Refd, Clifton v. Cockburn (1834), 3 My. & K. 


573. — —-~ ~ — From testator’s death.]|— Devise 


converted but is retained for a time 
unconverted for the benefit of the estate 
the tenants for life thereof are until 
actual conversion entitled to receive 
out of the income actually produced an 














annual sum equal to 24 per cent. on the 
estimated capital value of the whole 
property as at the date at which such 
property should have been converted 

not only an annual sum equal to 24 


TRUSTS AND TRUSTEES. 


of an estate to trustees, to sell the same without 
fixing any time for that purpose, & to apply the 
interest on the moneys to arise by the sale of the 
use of pltf. for life, & then over. 

The estates continued unsold, & pltf., as the 
heir-at-law, claimed the rents & profits of the estate 
for the first year after the death of testatrix, as 
being undisposed of; & held, that he was 
entitled to the same.—FITZGERALD v. JERVOISE 
(1820), 5 Madd. 25; 56 H. R. 804. 


Annotation :—Expld. Re Searle, Scarle v. Baker, [1900] 
2 Ch. 829. 


574. —— .]|—Testator having devised 
land to A. for life, remainder to his children in 
strict settlement, directs the residue of his personal 
estate subject to the payment of debts & legacies 
with all convenient speed to be laid out in the 
purchase of lands to be settled forthwith to the 
same uses with a proviso that the trust moneys 
until they should be laid out might be invested 
upon govt. or real securities, the dividends & 
interest of which were to go & be paid as the 
rents of the lands to be purchased would go 
& be pe A large portion of testator’s 
personal estate, not required for the payment of 
debts & legacies, being invested in the funds & 
upon securities carrying interest the tenant for life 
was held entitled to the interest of that portion 
from the death of testator.—ANGERSTEIN v. 
MaAnrrin (1823), Turn. & R. 232; 2 L. J. O. S. Ch. 
88; 37 EK. R. 1087, L. CC. 

Annotations :-—Consd. Stair v. Macgill (1827), 1 Bli. N. 8. 662. 
Folld. Douglas v. Congreve (1836), 1 Keon, 410. Dbtd. 
Taylor v. Clark (1841), 1 Hare, 161. Consd. Macpherson v. 
Macpherson (1852), 19 L. T. O. $.221.. Apld. Allhusen v. 
Whittell (1867), lu. 2k. 4 Eq. 295. Refd. Howitt v. Morris 
(1824), Turn. & It. 241; Caldecott v. Caldecott (1842), 
1 Y.&C, Ch. Cas. 312 ; Morgan v. Morgan (1851), 14 Beav. 
723 Morley v. Mendham (1856), 2 Jur. N.S. 998 ; Bulkeley 
v. Stephens (1863), 3 New Rep. 105. ; 
575. .|—Testator directs his 

exors. to invest the residue of his estate, after pay- 

ment of debts & legacies in the funds or upon 
securities, the interest to be paid to A. for life, & 
after his death the principal to be held upon trusts 
for his children; the tenant for life was held to be 
entitled to interest accruing within the year next 
after tcstator’s deceasc, upon funds on which 
testator’s property stood invested at the time of his 
death, & which were not required for the payment 

of debts & legacies.—HerwiTr v. Morris (1824), 

Turn. & R. 241; 2 L. J. O. S. Ch. 87; 37 E.R. 

1090, L. C. 

Annotations :—Apld. La Terriere v. Bulmer (1827), 2 Sim. 
18. Consd. Douglus v. Congreve (1836), 1 Keen, 419; 
Macpherson v. Macpherson (1852), 19 L. T. O. 8.221. 
Apld. Allhussen v. Whittell (1867), L. R.4 Eq. 295. Retd. 
Stair v. Macgill (1827), L Bli. N. 8S. 662 ; Morgan v. Morgan 


(1851), 14 Boayv. 72; Bulkeley v. Stephens (1863), 3 New 
Rep, 105. 


576. .|—The tenant for life of a 
residue, which is directed to be laid out in certain 
securities, is entitled to the income accrued in the 
first year after testator’s decease on such parts of 
testator’s estate as are invested, at his death, in 
the proper securities, & on such parts as are after- 
wards so invested within the same year; but the 
income, before such investment, forms part of the 
capital of the residue.—LA TERRIERE v. BULMER 
(1827), 2 Sim. 18; 57 HK. RB. 697. 

Annotations :—-Consd. Douglas v. Congreve (1836), 1 Keen, 

410. Folld. Taylor v. Clark (1841), 1 Haro, 161. N.F. 


Morgan v. Morgan (1851), 14 Beav. 72. Consd. Mac- 
pherson v. Macpherson (1852), 19 L. T. O. 8. 221. 


577. j—Testator gave all the 
residue of his real & personal estate to trustees, 
































per cent. on the capital value of so much 
of the property as is income producing. 
—WENTWORTH v. WENTWORTH (1903), 
48.R.N.8.W.45; 21N.8.W.W.N. 
17.—AUS. 
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upon trust, to convert the same into govt. securi- 

ties, & pay the dividends to A., for her separate 

use for life, with remainder over:—Held: she 
was entitled to the actual income of the first year. 

—-DOUGLAS v. CONGREVE (18386), 1 Keen, 410; 6 

L. J. Ch. 51; 48 E.R. 364. 

Annotations :—N.F. Taylor v. Clark (1841), 1 Hare, 161. 
Consd. Morgan v. Morgan (1851), 14 Beav. 72. Apprvd. 
Macpherson v. Macpherson (1852), 19 L. T. O. S. 221. 
Refd. Caldecott v. Caldecott (1842), 1 Y. & C. Ch. Cas. 312. 
Mentd, Butcher v. Butcher (1851), 14 Beav. 222; Ker 
v, Ruxton (1852), 19 L. T. O. 8. 268; Ramsden v. 
Smith (1854), 2 Drew. 298; Re D’Kstampes’ Scttlmt., 
D’Estampes v. Crowe (1884), 53 L. J. Ch. 1117. 

578. —— —-—-.|—Testator directed his 
real & personal estate to be converted, got in, & 
invested in govt. or real scourities, & the interest, 
dividends, & annual produce to be paid to his wife 
for her life. The greater part of testator’s pro- 
perty at his death consisted of capital in a partner- 
ship business abroad, to be withdrawn by instal- 
ments, in the course of three or five years, at the 
discretion of his exors., & bearing interest at 5 per 
cent. in the meantime :—-Held : the tenant for life 
would be entitled to the income actually produced 
by such of the property of testator as was invested 
according to his will, from the time of such invest- 
ment; but she was not entitled during the first 
year after testator’s death to a larger income, in 
respect of such part of testator’s property as was 
not so invested, than the property would have 
produced, if invested according to the will.— 
TAYLOR v. CLARK (1841), 1 Hare, 161; 11 lu. J. Ch. 
189; 6 Jur. 76; 66 E. R. 990. 

Annotations :—Consd. Morgan v. Morgan (1851), 14 Beav. 
72. Apprvd. Macpherson v. Macpherson (1852), 19 Ll. T. 
O. S. 221. Folld. Brown v. Gellatly (1867), 2 Ch. App. 

if Refd. Caldecott v. Culdecott (1842), 1 Y. & C. Ch. 


751, 

Cas. 312; Anderson v. lead (1874), 22 W. RR. 527. 

579. .|—Testator gave the resi- 
due of his personal estate to his exors., in trust, to 
be from time to time, as they should think best, 
turned into moneys for the payment of his debts & 
legacies ; & subject thereto he directed them from 
time to time to invest the same, with all accumu- 
lating produce, in the purchase of other lands, to be 
situated as conveniently as might be to certain real 
estates devised by him in a former part of his will ; 
& his will was, that such purchased premises should 
be conveyed to the same uses, etc., as his devised 
lands; & that the interest & produce of his said 
personal estate, which should from time to time arise 
& be made before & until the said money should be 
80 Invested, should be paid to the person who would 
be entitled, under the trusts of his will, to the rents 
& profits of the said premises if actually pur- 
chased, as an addition thereto :—Held : subject to 
the usual provisions for the payment of testator’s 
debts & legacics, the tenant for life was entitled to 
the income, as from testator’s death, of such parts 
of his personal estate as were at the time of his 
death, & had since remained in such investments 
as would have been recognised by the ct. as proper. 
— CALDECOTT v. CALDECOTT (1842), 1 Y. & C. Ch. 
Cas. 312; 11 L. J. Ch. 158; 6 Jur. 232; 62 H.R. 
903 ; subsequent proceedings, 1 Y. & ©. Ch. Cas. 737. 


<[nnotations :—Refd, Anderson v. Read (1874), 22 W. TN. 
527; Thursby v. Thursby (1875), L. R. 19 Kq. 395, 
Mentd. Ite Mckuen, McKuen v. Phelps, [1913] 2 Ch. 704. 


580. .]|—Testator bequeathed his 
residuary personal estatc, to trustecs, in trust, 
With all convenient speed after his death, to scll 
such part or parts as they or the survivor of them, 
or the exors. or administrators of such survivor, 
or their or his assigns, should think proper, of any 
moneys in the funds, & also to callin, sell & convert 
into money all such parts of the rest of his general 
personal estate as should not consist of money, &, 
out of his general personal estate & the moneys 
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forming part thereof & to arise thereby, to pay his 
debts, etc., & to invest the residue of the moneys to 
arise from his general personal estate which should 
remain after answering the purposes aforesaid, 
in the usual securities, &, from timo to time, to 
alter, at their or his discretion, as well the 
same stocks, funds & securities, as also such of the 
stocks, funds or securities being part of his per- 
sonal estate, which they or he should not think 
proper to sell & convert into money; & to stand 
possessed of all the trust moneys, stocks, funds & 
securities which should be so purchased as afore- 
said, & which should remain unconverted into 
money as aforesaid, in trust to pay the interest, 
dividends & annual produce thereof, as & when the 
same should be received, to pltf. 

The residue of testator’s estate, after payment 
of his debts, etc., consisted, in part, of sums of long 
annuities & bank & East India stock, which still 
remained unsold :—Held: pltf. was entitled to the 
income accrucd on those sums, from testator’s 
death.—WnreEyY v. SmiTH (1844), 14 Sim. 202; 60 
E.R. 334. 


581. ~——.]-——Testator bequeathed all 
his moncy, securities for money, moncy in the funds. 
houschold furniture, cattle, & all other his personal 
estate & cffects unto two trustees, upon trust to 
pay his debts & legacics, & subject to the payment 
of a legacy, to stand possessed upon the trusts 
after mentioned. He then devised his freehold 
estates to trustees, upon trust to permit his wife 
to reside at his house & to use the household 
furniture, plate, linen, & china therein for her life, 
& to ‘ pay the rents & profits of his real estate,” 
& ‘‘ the interest, dividends & proceeds to arise from 
his moncy, & securities for money, money in the 
funds, & personal estate thereinbefore bequeathed” 
to her for life, &, after her decease, to scli his real 
estate, & divide & pay the purchase-moneys ; 
‘“ & pay, assign, or transfcr his money & securities 
for money, money in the funds, & personal estate " 
unto his children. Testator possessed long annul- 
tics & leascholds :—Held: (1) they ought to be 
converted into 3 per cents., & the widow was merely 
entitled to the dividends thereon ; (2) a tenant for 
life of a residue was entitled during the first year 
to the dividends on so much 3 per cents. as would 
have been produced by the conversion of the pro- 
perty at the end of that year.—MORGAN v. MORGAN 
(1851), 14 Beav. 72; 51 BH. RR. 214. 

Annotations :—As to (L) Consd. Morley v. Mendham (1856), 
2 Jur N.S. 908 ; olgate v. Jennings (1357), 24 Beav. 
623. Distd. Yates v. Yates (1860), 28 Boav. 637. Consd. 
Rte Liewellyn’s Trupt (1861), 29 Beav. 171 5 Re Pitcairn, 
Brandreth v. Colvin, [1896] 2 Ch. 199. Refd. Macdonald 
v. Irvine (1878), 8 Ch. D. 101. 418 to (2) Refd. lite Game, 
Game v. Young, (1897) 1 Ch. 881. Generally, _ Refd. 
Wearing v. Wearing (1856), 23 Beav. 99 ; Craig v. Wheeler 
(1860), 29 L. J. Ch. 374; Rowe v. Rowe (1861), 29 Beav. 
276; Thursby v. Thursby (1875), L. R. 19 Eq. 395; Le 
McKuen, Mekiuen v. Phelps, [1913] 2 Ch. 704. 

582, —-— - Express gift of income—Share in 
leasehold premises.]—Testator gave the residue of 
his estate upon trust to convert, with power to 
postpone conversion, & directed his trustees to 
pay the income of his residuary estate to his 
daughter for life. Testator was entitled to a share 
of the rents of leasehold premises in which at the 
time of his death he had an undivided interest :— 
Held: the gift of income included the income of 
textator’s share of the leaschold premises while 
unconverted.—Re Asti“, Mossoe v. MacDONALD 
(1918), 87 L. J. Ch. 660; 118 L. T. 433. 

Mesne rents of lands directed to be sold.]—See 
Equity, Vol. XX., pp. 375-377, Nos. 1124, 1134— 
1142. 

Property subject to trust for sale.|—-See SETTLE- 
MENT, Vol. XL., pp. 669-672, Nos. 2065-2089. 
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Sect, 9.—Objects of trusts: Sub-sect. 6, F'.] 


Effect of provision for postponement of con- 
version—Interest a ba to tenant for life.|— 
See Equity, Vol. p. 368-370, Nos. 1062- 
1074 ; EXEcuToRS, Vol. XITII., pp. 464, 465, Nos. 
5358-536 63. 

583, —— .|—Testator was in trade in 
partnership with other persons for a term of years, 
under articles, by which the share of any partner 
dying was to be left in the concern till the expira- 
tion of the term, & then to be paid off by instal- 
ments, with interest & share of profits in the mean- 
time. By his will he bequeathed all the residue 
of his real & personal estate to trustees, to get in, 
etc., with ait convenient speed, & invest the 
moncys, & pay the interest or dividends to the 
widow for life, remainder to his children. <A 
subsequent proviso in the will empowered the 
trustees to epee bons any sale, etc., at their direction, 
é& directed the rents & produce of any unsold 
part to go as the interest of the sales moneys 
would have gone if such part had been sold. The 
books were made up half yearly. The trustees 
did not get in the share in the partnership :—Held : 
the widow was entitled to 5 per cent. interest on 
the amount at which testator’s stock-in-trade had 
stood in the books of the concern on the periodical 
stock taking next preceding his decease, from the 
day of his death up to the day of the periodical 
stock taking next succeeding his death, the widow 
was entitled to all the profits accruing on testator’s 
share from such next succeeding stock taking up to 
the determination of the partnership, over & 
above interest.—JOHNSTON v. MOORE (1858), 27 





L. J. Ch. 453; 31 L. T. O. S. 853; 4 Jur. N.S. 
856; 6 W. R. 490. 
Annotations : -—Dbtd. Browne v. Collins (1871), L 12 Ka. 


586. Consd. Rowlls v. Bebb, Rc Rowlls, Walters v. 
Tre fp eeuty, rena p00] 2 Oh. 107. Refd. Ibbotson v. 
ee An RK. 1 Eq. 188; Cooper v. Laroche (1869), 


584. -|—Where testator left his 
residuary real & personal estate to trustees upon 
trust to convert & invest upon Govt. or real 
securities & the will authorised the trustees to 
postpone conversion so long as they should think 
fit :-—Held: the estate consisting of unauthorised 
but not wasting securities, the tenant for life was 
entitled to the income of the fund in specie from 
testator’s death. BULKELEY v. STEPHENS (1863), 
3 New Rep. 105; 10 L. T. 225 
aaolsons no Id. Freman v. Whitbread (1865), L. BR. 

Fig. 2 e Chaytor, Chaytor v. Horn, {1905] 1 On. 

233. Botan Bulkeley v, Stephens, (1806] 2 Ch. 241, 

585. .]|—Testator, possessed of shares 
in several ships, bequeathed his personal estate to 
trustees, upon trust for sale & conversion, & to 

ay the income arising therefrom to his wife for 
ife. The will contained a power for the trustees 
to postpone such sale & conversion ‘‘ for so long as 
they may think fit,” & a direction that the income 
arising from his unconverted personal estate 
should be paid & applied in the same manner as 
the income of the moneys produced by such 
conversion would be payable or applicable. The 
ships were not sold until two years after testator’s 
death, & in the interval made several voyages, 
from which large profits resulted :—JZeld: such 
profits must be treated as income & not capital, 
& were, therefore, payable to the tenant for life.— 
LEAN v. LEAN (1875), 32 L. T. 305 ; 23 W. R. 484. 

586. |—Testator devised & be- 
queathed all his real & personal estate not by his 
will otherwise disposed of to trustees upon tisast 
to sell & convert the same, with power to postpone 
conversion, as long as the trustees thought proper 
& to retain any investments subsisting at his death, 




















TRUSTS AND T'RUSTEES. 


whether of the kind thereinafter authorised or not, 
& out of the proceeds to pay debts & legacies, & at 
the discretion of the trustees to invest the residue 
& to stand possessed of the residuary trust moneys 
& the investments for the time being representing 
the same, thereinafter called ‘‘ the residuary trust 
funds,” in trust to pay the income thereof to his 
wife during her life. 

At the time of his death testator was possessed 
of preference & ordinary shares in a coalmining co. 
The ordinary shares, although not of a wastin 
character, were not authorised by the investmen 
clause in the will. The trustees therefore sold 
some of them, & proposed to sell more on a favour- 
able opportunity. They declined to pay to the 
widow in the meantime the full dividends on the 
ordinary shares thus retained :—Hcild: in the 
absence of any express or implied gift of the 
income pending conversion, the widow was entitled 
only to interest at 3 per cent. on the value of the 
ordinary shares at testator’s death, & the rest 
of those dividends must be invested. This rule 
was well settled, & applied to unauthorised 
securities whether they were of a wasting character 
i not.—Re CHAYTOR, CHAYTOR v. HORN, [1905] 

1 Ch. 233; 74 L. J. Ch. 1063; 92 L. T. 2903 53 
W. XK. 251. 

Annales :—Distd. Re Wilson, Moore v. Wilson, [1907] 
1 Ch. 394; Re Inman, Inman vw. Inman, [1915] a Ch. 187. 


Refd. 7te Bates, Hodgson v. Bates (1906), OST. Tie Re los 
Re Becch, Saint v. Beech, [1920] 1 Ch. 4 


587. 
journed summons to determine how the proceeds 
of a policy of insurance for £1,050, taken out on 
Mar. 25, 1844, should be dealt. with. ‘l'estator, 
who was entitled to the policy, died on July 24, 
1876, & after his death £140 was expended out of 
his estate in premiums. Testator’s will was dated 
Apr. 3, 1876, & under it there were two tenants for 
life, & there were two remaindermen. There was a 
trust for sale & conversion, but the trustees had 
power to postpone conversion. The policy fell 
in on Feb. 13, 1891. It was argued on behalf of the 
tenants for life that after repaying the premiums 
the sum that would produce the amount received 
at 4 per cent. compound interest, calculated from 
one year from testator’ 8 death, was capital, & 
that the surplus was income, & belonged to the 
tenant for life.—Ie Nasu, SWEET v. NAsH (1894), 
38 Sol. Jo. 478. 

588. - Whether rule applicable.|— 
The On | rule of the ct. that interest must be 
calculated at 4 per cent. has not been altered. 
Interest on advances which have to be brought into 
hotchpot must still be paid at that rate.—Re 
Davy, HOLLINGSWORTII v. Davy, [1908] 1 Ch. 61 ; 
77. J. Ch. 67; O97 L. T. 654, C. A. 

AT eh Bo :—Refd. Re Cooke, Nandall v. Cooke, [1916] 


589. - 3 per cent.|—In adjusting the 
rights as between tenant for life & remaindermen 
in respect of a reversionary intcrest which ought to 
have been but was not converted by trustecs :— 
Held: interest should be calculated at the rate of 
3 per cent.—ROWLLS v. BEBB, Re ROWLLS, 
WALTERS v. TREASURY SoLIcrTor, [1900] 2 Ch. 
107; 69 L. J. Ch. 662; 82 L. T. 683; 48 W. R. 
562; 44 Sol. Jo. 448, C. A. 


Annotations --—Apld. Re Woods, Gabellini v. Woods, [1904] 
2 Ch. 4. Consd. Re paket Baker v, Public Trustee, [1924] 
2 on 6 joeetd. He Har ves, Hargreaves v. Har- 
ana) T. 43; Re Whiteford, Inglis v. 

Whiteford, a 103) 1 ‘Gh. 889: Re Beech, Saint »v. . 


[1920] 

sis en No. 582, ante. 

Wasting property & unauthorised investments.]— 
See SETTLEMENTS, Vol. XL., pp. 674, 675, Nos. 
2101-2122. 














Part I.—Trvsts. 


590. --— Value set on property—Interest from 
testator’s death.]—Principle of arrangement as to 
personal estate between the persons entitled for 
life & in remainder that the subject being an 
interest wearing out or capable of immediate 
sale, though future in enjoyment, shall be valued 
& the person entitled for life shall have interest 
upon the amount from the death of testator, in 
this instance a share in trade to be ascertained & 
paid at certain periods after his death.—F EARNS v. 
YOUNG (1804), 9 Ves. 549; 32 E. R. 716, L. O, 
Annotations :-—Apld. Dimes v. 

Consd. Johnston v. Moore (1858). 27 Ug Ch. sea alpha: 

Jackson v. Jackson vee 20 L. T. 354. Refd. Anger- 

stein v. Martin (1823), Turn. & R. 232; Douglas v. Con- 
FDL. F. 0. . S875 Bolkoley o Seay ean eae poe 

225; Staner v. Hodgkinson (1903) 73 lad, Gl, 1790 

591. -|—By articles of partner- 
ship it was provided that the partners should 
carry out certain contracts, & that the partnership 
should continue until the contracts were com- 
pleted, but that if either partner should dic, then 
that his exors. should be bound by his obligations 
& that there should be no division of the profits 
till the completion of the contracts. One of the 
partners died, & by his will bequeathed all of his 
property upon trust after conversion & investment 
for his widow for life with remainder over. ‘The 
contracts were not completed until six years after 
testator’s death, when his share of the partnership 
assets was paid to the trustees :—/leld : his widow 
was entitled to interest at 4 per cent. from his 
death on the value of his share in the partnership 
asscts.—JACKSON v. JACKSON (1869), 20 L. T. 354 ; 
17 W. R. S47. 

592. - —~— Interest at 4 per cent.]—General 
residuary bequest, including a leasehold farm, with 
the stock, to be converted into money as soon as 
conveniently may be, upon trust to pay the 
interest, etc., for life, & as to the eaital for the 
children. The stock being considerably increascd 
between the death in Apr. & the sale at Michaelmas, 
it was decreed, that the conversion was in a 
reasonable time; & the party entitled for life 
should have interest from the conversion; & as to 
premises, that from a defect of title could not be 
sold, that, being for the interest of all, that they 
should not be sold, a value should be set upon them, 
to carry interest at 4 per cent. from the death.— 
pees v. Bort (1802), 7 Ves. 89; 32 EB. R. 37, 


Annotations :-—Distd. Mills v. Mills (1835), 7 Sim, 501. 
Consd. Douglas v. Congreve (1836), 1 Keen, 410. Refd. 
Angerstein v. Martin (1823), Turn. & It. 232; Taylor v. 
Clark (1841), 1 Hare, 161; Caldecott v. Caldecott (1842), 
1 ¥. & C. Ch. Cas. 312; Morgan v. Morgan (1851), 14 
Beav. 72; Meyer wv. Simonsen (1852), 5 De Q. & Sm. 723; 
fhursby v. Thursby (1875), L. R. 19 Eq. 395; Re Woods, 
Gabellini v. Woods, [1904} 2 Ch. 4; Re Robbins, Robbins 
v. Legge, [1906] 2 Ch. 648, 

593. .] — Residuary personal 
estate of testator, which, at the time of his death 
stood invested in securities not recognised by this 
ct., having been valucd by the master as at the 
period of one year after testator’s death, the ct. 
ordered the interest on the value so taken, not 
exceeding 4 per cent., to be paid to the tenant for 
life from testator’s death.—CALDECOTT v. CALDE- 
OOTT (1842), 1 Y. & C. Ch. Cas. 737; 11 L. J. Ch. 
414; 6 Jur. 1032; 62 BR. R. 1094. 

Annotation ‘—Refd. Meyer v. Simonsen (1852), 5 De G. & Sm, 


594. .]—Testator gave the residue 
of his real & personal estate to trustees, upon 
trust, to pay or permit his widow to receive the 
income & profits; & after her death he gave the 
capital over. The will contained no direction as 
to the conversion of his estate. Part of testator’s 

















ee ee 








ene 





619 


estate consisted of £12,000, invested in a partner- 
ship. Under a stipulation in the deed of partner- 
ship the surviving partner gave a warrant of 
attorney to the exors. of testator, securing pay- 
ment of the £12,000 by instalments of £1,500 a 

ear, With interest at 5 per cent. on the unpaid 

alances :—Held: the rule laid down in Howe v. 
Lord Dartmouth, 7 Ves. 137, as applied to this case, 
required the trustecs not to convert the property, 
but to set a value upon it, & to give the tenant for 
life 4 per cent. on the value, & to invest the residuc 
of the surplus income, paying the income of these 
investments to the tenant for life, & appropriating 
the corpus to the remainderman.—MEYER v. 
SIMONSEN (1852), 5 De G. & Sm. 723; 21 L. J. Ch. 
678; 19 L. T. O. 8S. 337; 64 EH. BR. 1316. 


Annotations --——Apld, Re Liewellyn’s Trust (1861), 29 Beav. 
171. Folld. Brown v. Gellatly (1867), 2 Ch. App. 751. 
Apld. Re Eaton, Daines v. Kuton (1894), 70 L. T. 7613 He 

cholson, Nicholson v. Nicholyon [1895] W. N. 106; 

Wentworth v. Wentworth, [1900] A. G. 163; Je Beech, 

Saint v. Beech, [1920] 1 Ch. 40; Re Kvans’ Will Trusts, 

Pickering ». Evans, |1921] 2 Ch. 309. Refd. Thursby v. 

Thuraby (1875), L. R. 19 Ky. 395; Re Chancellor, 

Chancellor v. Brown (1884), 26 Ch. D. 42; Re Woods, 

Gabellint v. Woods, [1904] 2 Ch. 4; de Olver, Wilson v. 

Oliver, (1908) 2 Ch. 74. 

595. ~—— ——.] — Where a part of 
testator’s asscts were so situated, that it could not 
be realised immediately without loss to the estate, 
& was producing 5 per cent., the tenant for life 
was held entitled, in the meanwhile, to 4 per cent. 
on the value.—Re LUEWELLYN’s rusTs (1861), 
29 Beav. 171; 54 BE. R. 692. 

Annotations :-—Refd. Thursby v. Thursby (1875), Tl. R.19 Eq. 
395; Porter v. Baddeley (1877), 5 Ch. D. 612. 

596, --—— —~—~.] —Testator directed his 
exors., to convert his personal estate when & in 
such manner as they should see fit, & gave them 
power to sail his ships for the benefit of the estate, 
till they could be satisfactorily sold. Ile gave his 
residuary estate to tenants for life, with remainders 
over, & gave his exors. power to invest at their 
discretion, or allow to remain as then invested, 
all his funds in certain specified shares & securities. 
His ships gained considerable carnings after his 
death; & he had, at his decease, large sums 
invested in such shares & securities, as he hac 
specified, & large sums invested in shares & 
securities of other descriptions, & not proper for 
the investment of trust moneys :—Held: the 
tenants for life were not entitled to the carnings 
of the ships as income ; but they were entitled to 
interest at 4 per cent. on the value of the ships 
from testator’s death.—BROWN v. GELLATLY 
(1867), 2 Ch. App. 751; 17 L. T. 13b3 15 W. KR. 
1188, li J. 

Annotations : —Apld. Cooper v. Laroche (1869), 38 L. J. Ch. 
591. Distd, Fisher p. Gilpin (1869), 38 G. J. Ch. 230, 

Apid. Anderson v. Read (1874), 22 W. BR. 527. Distd. 

Thursby v. Thursby (1875), L. R. 19 Eq. 395. Folld. 

Porter v. Baddeley (1877), 5 Ch. D. 542. Distd. Ke 

Loonard, Theobald v. King (1880), 43 L. T. 664; fe 

Yhaneellor, Chancellor v. Brown (18814), 26 Ch. D. 42. 

Apld. ?e Nicholson, Nichvlson v, Nicholson, [1805] W. N. 

106; Wontworth v. Wentworth, [1900] A. C. 163. Consd. 

Re Woods, Gabellint v. Woods, (1904] 2 Ch. 4. d. 

Lambert v. Lambert. (1872), 27 L. T. 59; Lean v. Lean 

(1875), 32 L. T. 305; Gow », Forstor (1884), 26 Ch. D. 

672; Le Thomas, Wood v. Thomas, [1891] 3 Ch. 482; ste 

Crowther. Midgley ». Crowther (1895), 43 W. R. 571; Ite 

Chaytor, Chaytor v. Horn, [1905] 1 Ch. 233; Jte Darnley, 

Clifton v. Darnley, [1907] 1 Ch. 159; Ite Oliver, Wilson v, 

Oliver, {190812 Ch. 74; Re Beech, Saint v. Beech, [1920] 

1 Ch. 40. Montd. Hichons v. Hichens (1876), 36 L. T. 8. 


597. —-— — -- .| --H., by his will, gave his 
property to trustees upon trust, to convert, or in 
their discretion to retain present investments. 
The estate was administered by the ct., & acting 
on the chief clerk’s certificate, some of the invest- 
ments were retained, & in particular several shares 
in the West Middlesex Water Works, which were 
shown to have paid a high dividend, & also to 
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Sect. 9.—Objecis of trusis: Sub-sect. 6, F. & G.; 
sub-sects, 7 & 8, A. & B.] 


have increased in value since the death of testator. 
On ao question as to the apportionment of the 
dividends on these shares between a tenant for 
life & remaindermen :—Held: the tenant for life 
was only entitled to interest at 4 per cent. per 
annum on the value of the shares at the death of 
eer ee v. HYDER (1873), 42 L. J. Ch. 
626. 

598. .i—Testator gave the residue 
of his estate to his exors. upon trust to permit his 
wife to receive & take the rents, issues, profits 
& annual income thereof for her sole & separate 
use during her life, & after her death testator 
declared that the trustees of his will should hold 
a}l his residuary estate & the investments or income 
thereof in trust for his nephew absolutely. There 
was no trust for conversion & no investment 
clause. Part of the estate consisted of stacks in 
a gas co. The question was raised whether the 
gas stock should be sold, & the proceeds invested 
in New Consols; & whether testator’s widow was 
entitled to retain the whole of the income of 
testator’s estate which she had actually received 
& any accruing income of the gas stock: - Held: 
the tenant for life under a will could not take 
an specie the income of property which was of a 
perishable or wasting nature; in order to give 
the wife the income of the property as it stood, 
you must find something equivalent to a specific 
gift; there being no specific gift here, the rule in 
Meyer v. Simonsen, No. 594, ante, applied, & the 
trustees should be required not to convert the 
stocks, but sct a value upon them, & give the tenant 
for life 4 per cent. upon the value.—e HATOoN, 
a v. EATON (1894), 70 L. T. 761; 10 T. L. R. 

94, 

Money deposited on compulsory purchase of 
leases & reversions.|—See COMPULSORY PURCHASE 
OF LAND, Vol. XI., pp. 247, 248, Nos. 1464-1499. 

Interest on legacy.]—See ExEcurors, Vol. 
XXIIT., pp. 405-415, Nos. 4754-4873. 

Income of settled residue..—Sve EXECUTORS, 
Vol. XXIIL., pp. 464, 465, Nos. 5358-5363. 


Gi, Adjustment of Burden and Losses between 
Capital and Income. 
See SETTLEMENTS, Vol. XL., pp. 681-700, Nos. 
2172-2341. 
Fines & expenses on renewal.}|—Sec LANDLORD 
Sa Vol. XXXI., pp. 84-87, Nos. 2278- 
306. 











Rentcharges & annuities.|—Sce RENTCHARGES & 
ANNUITIES, Vol. XXXIX., pp. 143-153, 158, 159, 
172-174, Nos. 373-457, 505-517, 625-639. 

——-.]—See SETTLEMENTS, Vol. XL., pp. 693, 
694, Nos. 2289-22907. 


SUB-SECT. 7.—TRUST roR MARRIED WOMEN, 

Effect of marriage on wife’s property.|—See 
HUSBAND & WiF8, Vol. XXVII., pp. 83-96. 

Disposition of property.]|—See HUSBAND & WIFE, 
Vol. XXVII., pp. 101-175. 


TRUSTS AND TRUSTEES. 


Effect of divorce or separation on wife’s property.] 
—See HUSBAND & WIFE, Vol. XXVII., pp. 96-101. 


SuB-sEcT, 8.—T'RUSTS FOR CREDITORS. 
A. In General. 
Compositions, schemes & deeds of arrangement.]— 
See BANKRUPTCY, Vol. V., pp. 1056-1194. 
599. Trust for benefit of nephew—Subject to 
payment of debts—Right to maintenance./— 
BUTLER’S (OF WOODHALL) CASE (circa 1712), cited 


1 Ves. Sen. 95; 27 EB. R. 913, L. C. 
Annotations :—Apld. Revel v. Watkinson (1748), 1 Ves. Sen. 
os ee: Havelock v. Havelock, Ze Allan (1881), 17 


600. Action by incumbrancer—To establish rights 
—& declare priority—Parties.|—Where estates 
have been conveyed to trustees in trust for such 
of the creditors of the grantor as should execute 
the conveyance, & a bill is filed by an incumbrancer, 
some of whose securities are prior, & others, sub- 
sequent to the trust deed, praying that his rights 
& interests under his securities may be established, 
& the prioritics of himself & the other incum- 
brancers declared, all the creditors who have 
executed the conveyance, however numerous 
they may be, must be made parties to the suit.— 
NEWTON v. Eq@mMonrT (EARL) (1832), 5 Sim. 130; 58 
BE. RR. 286. 

601. Creditors claiming against deed—-Under 
mortgage security—Not permitted to take advan- 
tage of deed.]— Debtor executed a deed, by which, 
after reciting that he was owncr of the Icasc of his 
house of business, & of the fixtures & stock-in- 
trade & furniture, he purported to assign tho pro- 
perty to trustees, in trust for the benefit of 
creditors, parties to the deed; & the deed con- 
tained a general release from the creditors of all 
claims against debtor. Certain creditors who had 
notice of the deed, &, after such notice, made use 
of a mtge. security, which had been previously 
given them by debtor in respect of a debt due at 
the time of the execution of the deed, were not 
permitted to take advantage of the deed, after 
having claimed in opposition to it by assert ng 
their title as mtgees. in respect of a debt prior to 
the execution of the trust deed.—PERRETT v. 
LATREILLE (1834), 3 L. J. Ch. 121. 

602. Term included in property —- Whether 
trustees entitled to disclaim.] —Qu.: whether 
where a termor assigns his goods, estate & eficcts 
to trustees for the benefit of his creditors, whether 
the trustees have the same option of accepting or 
rejecting the term, with assignecs of a bkpt.; & 
whether they can divest themselves of it without 
a formal disclaimer. But, although the assign- 
ment be sufficient to vest the term in the trustees 
unless disclaimed, & they do not disclaim, 
assumpsit for use & occupation cannot be main- 
tained against them without proof that they have 
actually occupied. It is not sufficient for this 
purpose to prove that they placed persons 
temporarily upon the premises to take care of & 
sell goods which were part of the assigned property, 
& which were accordingly sold on the premises ; 





PART I. SECT. 9, SUB-SECT. 7. trust to pay a particular debt or debts 

the trustee has a new duty—not the 
ordinary duty of an exor. pay debts 
roperty generally, 
ut a duty to apply a particular pro- 
a jeg Nees debt; & 
with 


a. Trusts for protection of female 
beneficiarres— In case of marriage— 
Absolute sey al of property not to be 
interfered trusts longer than is 
necessary for protection of beneficiaries. } Perey to secure 
Tike JORDAN'S TRUSTS, [1903] 1 I. R. | there is a trust 


PART I, SECT. 9, SUB-SECT. 8.—A. 
b. Charge of debts by testator.) — 
When particular property is given upon 


generally out of 


Limitation Act, s. 10.—ANUND MOYE 
Dani v. GRISH CHUNDER MyYTI (1881), 
ee R. 7 Cale, 7172 ’ 9 Cc. L. R. 327.— 


o. What debts included in trust.) — 


A. being indebted, by debts which did 
not affect his real estates, conveyed by 
deed pollreal estates, upon trust, to raise 
money ‘‘for the purpose of paying 
all debts due by him to any person 
whatsoever, & which then affected his 
said estates thereby conveyed.” A. 
was then indebted upon bonds, with 
warrants, etc.;: but no judgments 
had been entered :—Held: the trust 
included his bond debts, but not those 
of simple contract.—DovuaLass v. 


in the meaning of 


Part J.—Trusts. 


& that, under a mistake of the law, they paid ren 
to the landlord for the half year in Put the 
assignment took place.—How v. KENNETT (1835), 
3 Ad. & El. 659; 1 Har. & W. 391; 5 Nev. & 
M.K.B.1; 4L.3. K. B. 220; 111 B. RB. 564. 


Annotations :—Consd. Lowe v. Ross (1850), 5 Exch. 553; 
White v. Hunt (1870), L. R. 6 Exch. 32.” be , 
». Timothy (1866), 0 Pear o hxoh 32. Refd. Prichard 


603. Policy of insurance—Application of fund to 
ee v. ParkEs (1849), 13 L. T. 

604. Action to set aside deed—Parties—Creditors 
executing deed.|——-By a deed between A. of the 
first part, B. C., stated to be creditors of A., 
of the second part, & the creditors of A. who should 
execute the deed, of the third part, A. assigned his 
property to B. & C., on trust to pay H. a sum 
of money in respect of a lien on some of the 
property, & to divide the residue among the 
ereditors. B. never executed the deed, & his 
exors. filed a bill to set it aside. The bill alleged 
that B. had died directly after the date of the 
deed, that C. was a bkpt., that H. had not any 
lien, & had acted improperly in the matter, & that 
it was the interest of the creditors who had exccuted 
the deed that it should be set aside. The only 
defts. were C., his assignees, & H.:—Held: one 
or more of the creditors who had executed the deed 
were necessary parties to the suit.—Gorie v. 
Harris (1850), 20 L. J. Ch. 74; 17 L. T. O. S. 
233 15 Jur. 761. 

Payment of income tax.]—See INCOME TAX, Vol. 
XXVITI., p. 70, Nos. 370, 371. 

Right of trustees to plead Statute of Limitations.] 
—See LIMITATION OF ACTIONS, Vol. XXXII., pp. 
508, 509, Nos. 1678-1686. 


B. Application of Fund. 

Rights of creditors generally, see BANKRUPTCY, 
Vol. V., pp. 1110-1174. 

605. For what sum claim admitted—Subsequent 
debts—Trustees appointed to pay sum raised.|— 
A term in trust to raise any sum not exceeding 
the £1,500 for payment of debts, he should owe 
at his death, & after borrows £1,000, & appoints 
trustecs to pay that £1,000, & dies indebted to 
several others, yet the £1,000 to take place accord- 
ing to the appointment, & not to be divided 
amongst all creditors.—SrEYMOUR v. FOTHERBY 
(1691), Prec. Ch. 44; 24 E.R. 23. 

606. --— Debt barred by Statute of Limitations. | 
—Qu.: where a trust is created for payment of 
debts, whether it Icts in debts barred above statute. 
~—-OUGHTERLONEY v. Powis (EARL) (1754), Amb 
231; 27 BE. R. 153. 

Annotation :—Consd. Burke v, Jones (1813), 2 Ves. & B. 275. 

607. Bond debt—Not beyond penalty.|— 
A person conveyed estates to trustecs upon trust 
to sell & apply the produce of sale in discharging 
all his bond debts, together with the interest then 
due, & to grow due for same, to the day of pay- 
ment. A bond creditor claiming under this deed 
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ALLEN 


1842), , 
Con. & } ea 


d 2 aw, 67.—IR 
- Bequest of a legacy.}-—A. being 
seised of certain estates, devised them 
Be arustees in trust for the “ Hes beter 
hai isch of the debts of his fathor 
% Held: this was a bequest of a legacy, 
was not a truet for the benefit of the 
creditors whose debts were subsisti 
at ane. period af the death of the father. 
" N ae i 
0. 8a ae NOR (1851), 18 L. 7 
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1974 Priorities.|}—Trustee Act, R. 8. O. 
» &% 121, 8s. 63 (1), abolished all 


& War. 213; 1 


persons ; 


the other credit 


ILLI 
(1917), 
154, 


priority among creditors in the ad- 
ministration of the estates of deceased 
& any lien derived from an 
execution against the exor. of deceased 
placed in the hands of a sheriff, gives 
». | the execution creditors no priority over 
ors. 
deceased become, in the hands of his 
representative, a trust for the benefit 
of the creditors; & this trust has, ye 
virtue of that sect., priority over 
revails against any execution.—lte 
AMSON, PENNELL ¥v. MCCUTCHEON 
90. L. R. 413 ; . 
02; 36D. L. R. 783.--CAN. 


f. ———.]—A., seised in fee of lands, 
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amount of the penalty of the bond.—HUGHES v. 
a Aaa 1 My. & K.20; 2L. J. Ch, 28; 39 


Annotations :—Apld. Clowes v. Waters (1852), 21 L. J. Ch. 
840. Refd. Matthews v. Keble (1867), L. R. 4 Eq. 467. 
608. .|—Bond creditors are only 

antitled to prove for the amount of the penalties 

in their bonds.—-CLOWES v. WATERS (1852), 21 

li. J. Ch. 840; 16 Jur. 6382; sub nom. COLES v. 

WartTERS, 19 L. T. O. S. 371. 

——-.]—See, further, BANKRUPTCY, Vol. V., pp. 
1134, 1135, Nos. 9213-9216. 

609. Priorities—Bonds—-Simple contract debts.] 
—WOoOOLSTONCROFT v. LONG (1663), Freem, Ch. 
175; 2 Kq. Cas. Abr. 458; 22 E. R. 1141; sub 
nom. WOLESTONCROFT v. LONG, 1 Cas. in Ch. 
a ; a nom. WOLLSTENCROFT v. LONG, 3 Rep. 

610. ——- ——- .|—A trust term is raised 

pay all debts equally, & the party dies indebted 
by bond & simple contract; the bond creditors 
may be paid part of their debts out of the personal 
estate, & shall nevertheless come in upon the trust 
term for the remainder, equally with the simple 
contract debts.—Car v. BURLINGTON (COUNTESS) 

(1713), 1 P. Wins. 228; 2 Eq. Cas. Abr. 529; 24 

i. R. 364, L. C. 

Annotations :—Dbtd. Lloyd v. Williams (1740), 2 Atk. 108. 
I apprehend the reporter [1 P. Wms. 228] has boen 
deceived (LORD Harpwickr, C.). Consd. Barwell v. 
Parker (1751), 2 Ves. Son. 363; Bath v. Bradford (1754), 
2 Ves. Sen. 587. 


611. ———.]—A debtor conveyed real 
& personal estate to a trustee for sale, with a 
declaration that the proceeds of the sale should be 
applied by the trustee in satisfaction & discharge 
of the several debts & sumsof moncy mentioned 
in the schedule to the conveyance, ‘‘& now 
remaining justly due & owing’”’ by debtor to the 
persons named in the schedule ‘‘ according to the 
priority, nature & specialty of such debts 
respectively” :—Held: upon the construction 
of the whole instrument a bond debt mentioned in 
the schedule, with interest, the principal & 
interest not exceeding the penally of the bond, was 
payable in priority to a simple contract debt 
mentioned in the schedule.—PASSINGHAM Vv. SELBY 
(1846), 2 Coll. 405; 63 KH. R. 791. 

612. Mortgage -— Unsecured  debts.| — 
POVYE’S CASE (1680), Freem. Ch. 51; 2 Eq. Cas. 
Abr. 256; 22 H.R. 1052. 

613. Right to interest—Simple contract debts.]— 
A debt by simple contract does not. carry interest 
in its nature, nor will this ct. direct it to be paid 
(LoRD HARDWICKE, ©.).—LLOYD v. WILLIAMS 
(1741), 2 Atk. 108; Barn. Ch. 224; 26 EH. R. 
468, L. C. 

Annotations :—Mentd. Re Yates, Throckmorton v. Pike 
1907), 96 L. T. 758; Re Walford, Kenyon v. Wal- 
ord, {1912] 1 Ch. 219. 
614. .|—(1) Under a trust term, by 

deed, to pay debts & legacies :—Held: simple 

contract debts did not carry interest. 

(2) Contra, however, if by any deed in the nature 





























& possessed of a chattel lease, executed a 
scttlement conveying both denomina- 
tions to trustecs, subject to a trust 
term of 500 years, to enable the trustees 
to raise £7,000, to pay debts mentioned 
in a schedule, & refe to as charges 
affecting the estates, & to which A. was 
Hable, some being simple contract, 
others judgment debts :—Held: the 
creditors were entitled in equal priorit 
with the party beneficially intereste 
in the surplus of the property after the 
debts were paid, & the person cl 

under the settlement could not displace 
them.—GRrEENK v. STOREY (1850), 
2 Ir. Jur. 1.—IR. 


The assets of 


120. W.N 
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Secl. 9.—Objecis of trusia: Sub-sect. 8, B. & C. 
Sect. 10: Sub-sect. 1.] 


of a specialty, from whence an intention can be 

inferred, as if the debts be annexed by way of 

schedule.—BARWELL v. PARKER (1751), 2 Ves. Sen. 

363; 28 E. R. 233, L. C. 

Annotations :—As to (2) Refd. Pearce v. Slocombe (1838), 
3 Y¥. & C. Ex. 84. Generally, Mentd. Blair v. Bromley 
(1847), 2 Ph. 354 ; Re German Mining Co., J¢ér p. Chippen- 
oor ent 4DeG.M.&G.19; Moore v. Knight (1890), 


615. -|—Moncy raised by deed upon 
land, & invested in the name of a trustee, to pay 
debts, the residue to the use of the trustee: the 
simple contract debts are not changed in their 
nature, & thercfore shall not bear interest. But if 
creditors had filed bills, & obtained separate 
reports, from that time their debts would have 
ecarricd interest.—SUIRLEY v. FERRERS (EHARL) 
(1779), 1 Bro. C. C. 41; 28 FB. R. 973, 1. ¢. 
Annotation :—~Refd. Ewart v. wart (1853), 1 Hq. Rep. 636. 











616. — —.|—-TTAMILTON v. WouGuron, No. 
634, post. 
617. —-— Specialty debts.} —- BARWELL  v. 


PARKER, No. 614, ante. 

18. —- Direction to pay interest on certain 
debts—Priority of interest over other debts.|— 
A. by indenture assigned certain rents to which 
he was entitled for life to a trustee, upon several 
successive trusts, for the benefit of certain of A.’s 
creditors who were parties to the decd, &, subject 
thereto upon trust, to pay the surplus to A. By 
the terms of the deed, the trustee was directed to 
pay to some of the ercditors their debts, & to others 
their debts with interest :—Held: the latter 
creditors had a priority over the former in regard 
to interest, although the former might be entitled 
to interest as against the surplus of the estate.— 
JENKINS v. PERRY (1838), 3 Y. & C. Ex. 178. 

619. Trust to raise fund to satisfy mortgages— 
Voluntary settlement mortgagees cestuis que trust.] 
—By a voluntary settlement certain freehold 
estates were settled, subject to the mtges. sub- 
sisting thereon, to the use of the settlor for life, 
with remainder to the use of trustees for five 
hundred years, & subject thereto in strict scttle- 
ment; & the trusts of the term were declared to be 
that thetrustees should during the period of twenty- 
one years from the death of the settlor receive out 
of the rents of the estate the annual sum of £1,000 
& accumulate it at compound interest, & should 
at the expiration of that period, or from time to 
time during that period as they might think fit, 
apply the accumulated fund in satisfaction of the 
mtges. then charged on the estate, & should 
pay the surplus of the rents to the person entitled 
to the immediate reversion of the cstate. Seven 
years after the death of the settlor the first tenant 
in tail in possession barred the entail & acquired 
the fee simple subject to the mtges.; & he then 
claimed the right to stop the accumulation & to 
receive the accumulated fund & the whole future 
rents of the estate :—Held: the mtgees. were 
eestuis que trust under the deed equally with the 
owner of the estate, & he could not stup the 
accumulations or receive the accumulated fund 
without their consent.—Re FirzGERALD’s SETTLE- 
MENT, FITZGERALD v. WHITE (1887), 37 Ch. D. 18; 
oe ae J. Ch. 594; 57 L. T. 706; 86 W. R. 385, 


Annotations ;—Consd. Frewen v. Law Life <Assce. Soc., 
{1896} 2 Ch, 511; Priestley v. Klis, [1897] 1 Ch. 489. 





C. Enforcement. 

See R. 8. C., Ord. 16, rr. 82-47. 
620. Exercise of jurisdiction—Distinguished from 
enforcement of other trusts.|—The distinction 


TRUSTS AND TRUSTEES. 


between the exercise of the jurisdiction of the ct. 
in cases of trusts for the benefit of particular 
persons & the cases for trusts for creditors is, that 
in the latter cases the ct. will examine into the 
circumstances under which the deed was executed, 
& carry on its investigation into what may have 
subsequently occurred.—SMITH v. Hurst (1852), 
10 Hare, 30; 22 L. J. Ch. 289; 20 L. T. O.S. 308 ; 
17 Jur. 30; 68 EB. R. 826. 
Annotations :—Consd. New, Prance & Garrard’s Trustee v. 
Hunting, [1897] 2 Q. B.19. Mentd. Neale v. Day (1858), 


32 L. T. O. S. 143; Coventry v. Gladstone (No. 2) (1868), 
pia J. Ch. 492; Re Cowbridge Ry. (1868), L. R. 5 Ea. 


621. Parties to action for enforcement—-One or 
more creditors on behalf of all—Deed executed 
by all creditors—Creditors numerous.|—A bill to 
carry the trusts of a creditor’s deed into execution 
may be filed on behalf of all the creditors by one of 
them only, where they all executed the deed but 
were very numerous.—WELD v. BONHAM (1824), 
a & St. 91; 2L. J. 0.8. Ch. 193; 57 BE. R. 
280. 

622. —-- Must have common interest.]— 
Bill to enforce the trusts of a creditor’s deed con- 
taining an ultimate trust for debtors, must, in 
order to avoid the necessity of making debtors 
parties, contain a distinct allegation, as to the 
amount of fund to be distributed, & that there 
will be no surplus. If it pray for the administra- 
tion of the whole estate without making debtors 
parties it will be demurrable. 

Bill by a creditor on behalf of himself & all 
others, parties to a trust deed, must show that 
they have all a common interest; therefore it 
cannot be brought to enforce an equity for pay- 
ment of a larger amount of debt than that for 
which pltf. has signed, or to rescind a sale, however 
ineguitable, which has been sanctioned by a great 
body of the ereditors.—BEDFORD v. GATES (1840), 
4Y.&C. Ex. 21; 4 Jur. 1201; 160 E. R. 903. 

623. .}—Where property was conveyed 
to four trustees for such of the creditors of a firm 
as should execute the deed, & twenty-six creditors, 
including the four trustees, executed the deed, a 
suit instituted seventeen years afterwards, by some 
of the creditors, on behalf of themselves & the 
others, was sustained against the trustees, they 
objecting that it was defective for want of the 
other creditors as partics. 

In a suit by some of many creditors, on behalf 
of themsclves & the others, for an account of 
property which had been vested in defts., the 
trustees, for the benefit of such creditors, & one 
of the trustees died after answer, the other trustees 
are not necessary parties to the bill of revivor, 
or revivor & supplement, against the representa- 
tives of deceased trustee.—BATEMAN v. MARGERISON 
(1848), 6 Ilare, 496; 67 EB. R. 1260. 

Anes :— Refd. Knight v. Cawthron (1847), 1 De G. & 

m. ‘ 

See, now, KR. 8. C., Ord. 16, r. 9. 

624 Scheduled creditors—-Who have 
executed deed.]|— A debtor conveyed certain of his 
estates to trustees, in trust to raise a fund for 
payment of his creditors named in a schedule, & 
raise an annual sum for his own benefit. Several 
of the creditors executed the conveyance ; but the 
trustees did not sell the estates, the creditors 
having received sums in or towards satisfaction of 
their debts out of other estates conveyed by debtor 
upon the same trusts. A judgment creditor, 
whose name was not mentioned in the schedule, 
filed his bill] against the trustees of the first-men- 
tioned estates, & debtor stating as above, & that the 
trustees had entered into the receipt of the rents 
of those estates, the value of which greatly exceeded 








—_—~ ———-. 
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the scheduled debts, & praying that his debt might 
be raised & paid out of such parts of those estates 
as should not be sold for payment of the scheduled 
debts, & that an account might be taken of the 
receipts & payments of the trustees, & for a 
receiver & an injunction to restrain the trustees 
from paying any part of the rents or produce of 
the estates to debtor. The trustees demurred, 
because the scheduled creditors who had executed 
the conveyance were not partics to the bill. 
Demurrer allowed.—CockER v. EamMont (LORD) 
(1838), 6 Sim. 311; 58 E. R. 610. 

625. Who have not executed deed.|—— 
To a bill filed for carrying the trusts of a creditor’s 
deed into execution, the scheduled creditors, who 
have not executed the deed, need not be parties.— 
PROSSER v. EDMONDS (1835), 1 Y. & C. Ex. 481; 
160 EK. R. 196. 


Annotations :—Relfd. Bruty v. Edmundson (1915), 113 L. T. 
1197. Mentd. Wilson v. Short (1848), 6 Hare, 366; 
Cook v. Field (1850), 15 Q. B. 460; Cockell v. ‘Taylor, 
Collett v. Preston, Preston v. Collett (1852), 15 Beav. 103; 
Radcliffe v. Andcrson (1860), KH. B. & KK. 819; Dickinson 
v. Burrell, Stourton v. Burrell (1866), L. BR. 1 Eq. 337; 
Bradlaugh v. Newdigate (1883), 11 Q. B. D.1; Alabaster 
v. Harness, [1895] 1 Q. B. 339; Dawson v. G. N. & City 
Ry., (1905] 1 K. B. 260; Fitzroy v. Cave, [1905] 2 K. LB. 
364; British Cash & Parcel Conveyors v. Lamson Store 
Service Co., [1908] 1 K. B. 1006; Defries v. Milne, {1913] 
1 Ch. 98; Oram v. Hutt, [1913] 1 Ch. 259 ; County Hotel 
& Wine Co. v. L. & N. W. Ry., [1918] 2 K. 1. 251; Neville 
v. London Express Newspaper, [1919] A. C. 368; Ellis v. 
Torrington, (1920) 1K. B. 399. 














626. ~ —-~.]—GOODALL v. WING (1843), 
1L. T. O. S. 251. 

627. ——— Debtor—Where ultimate trust for 
debtor.]|—-BEDFORD v. Gatus, No. 622, ante. 

628. .|—BATEMAN v. MARGERISON, 
No. 623, ante. 

629. Personal representative of debtor.|—-— 





BATEMAN v. MARGERISON, No. 623, ante. 

630. Whether all trustees necessary parties.| 
——Parties to bill by creditors against trustees for 
sale.—RovutTH v. KINDER (1789), 3 Swan. 158; 
36 1. R. 810. 

631. Settlor.|—To a suit for the execution 
of a trust, created for the benefit of plifs. & other 
specified creditors, against the trustces, the fund 
having been brought into ct., the person who 
created the trust, or his personal representative, is 
& necessary party.— KIMBER v. ENSWORTH (1842), 
1 Hare, 293; 11 L. J. Ch. 151; 6 Jur. 165; 66 
K. R. 1043. 

6382. —.~— Action by trustees—-Cestuls que trust 
not necessary parties.|—-In a suit by the trustees of 
& composition deed to compel the assignor to per- 
fect the transfer of a portion of the trust property 
the cestwis que trust are not necessary parties, but 
a purchaser to whom the trustees had contracted 
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6311. Parties to action for enforce- 
ment—Settlor.]— FROsT v. KERR (1874), 
2 Pug. 338.—-CAN. 

g. Creditor.]—In a suit against 
& trustee to carry out the trusts of 
a deed for the benefit of creditors, a 
payment to pltf. was proved by the 
evidence of the trustee only. Although 
his was considered sufficient to dis- 
Charge the estate from liability in 
respect of this sum, still he could not 
thus discharge himself from Hability to 
a IGHTMAN ¥, HELLIWELL (1867), 





the other 





pay his debts. 


payment 


D.— JERRETT v. 














Gr. 830.—CAN. m. 
e tee ‘ .J]— Where a trust is | Right to claim 
rea, y deed for the payment of 
debts, if a bill is filed by one of the | Nfld. L f. 112.—NFLD. 
Creditors to enforce the payment of his 
debt ; the purpose can only bo effected 


the general execution of the trust.— 


Hasan ton v HAUGHTON (1829), 2 
ir N. 8. 169.—IR ee 
(1838), 1 I. Hq. R, 59.—IR., 


636 i. According 
parties.J}—By the use of no form of 
: words can a trust be created contrary 
to the real intention of the persons 
alleged to have created it.—-STAMP 


. .}—By an agreemecnt be- 
tweon A. of the one part 
art, it was provided that in 
consideration of the conveyance by 
A. to B. & C. of his estate, they should 


& B. & C. paid certain debts. 
action by D., a creditor of A. prior to 
the conveyance to BKB. 
rom B. & C. 
originally due by A. :—-Held: a trust 
was crcuted which was enforceable by 
JERRETT (1906), 9 
Nfid. L. Jt. 177.—NFLD. 


Of joint partner — | O. LL. 
againat partnership 
estate. ]|—SraTON v. PROWSE (1856), 4 
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to sell the property in question is a necessary 

party. ALEXANDER v. CANA (1847), 1 De G. & 

Sm. 415; 63 BH. R. 1129. 

633. Trust for creditors of incumbrancers— 
Provision excluding creditors from enforcing trust.] 
—-COSSER v. RADFORD (1863), 1 De G. J. & Sm. 
585; 46 EB. R. 232, L. JJ. 

Annotations :—Refd. Johns v. James (1878), 8 Ch. D. 744; 
Fe Parsons, Stockley v. Parsons (1890), 45 Ch. D. 51. 
634. Form of decree.|—(1) Where a trust is 

created by deed for the payment of debts ; if a bill 

is filed by one of the creditors to enforce the 
payment of his debt; that purpose can only be 
effected by the general execution of the trust. 

The decree ought to direct such execution & an 

inquiry as to al! the debts owing & payable under 

the trust, & that they should be paid according 
to their prioritics. 

(2) A decree for payment of the debt of one 
creditor, under a deed of trust, which provides for 
the payment of other creditors is erroneous. So 
if the bill, stating A. to have been the survivor of 
the trustees named in the decd, makes the heir 
of A. a party to the suit, as such supposed sur- 
vivor & that allegation proves to be false, the 
decree made upon such state of the pleadings is 
erroncous. 

(3) A debt by simple contract does not carry 
interest, because provision for its discharge is 
made by a deed of trust ; such a deed per se does 
not import contract or trust for the payment of 
interest, especially where the creditors have not 
signed the deed, & no agreement is made to charge 
the land & discharge the person.—HAMILTON v. 
Hovua@uron (1820), 2 Bli. 169; 4 KH. R. 290. 
Annotations :—Generally, Refd. Batoman v. (1821), 








(1853), 16 Beav. 477. Mentd. Colclough v. Sterum (1821), 
3 Bh. 181; White v. Parnther (1829), 1 Knapp, 179. 


635. Stay of proceedings—Decree for execution 
of trusts in Irish court.|—Trustees for creditors, 
after a decree for the execution of the trusts, 
restrained from proceeding in a suit in the Ct. of 
Ch. in Ireland, having the same objects.—HARRI- 
SON v. GURNEY (1821), 2 Jac. & W. 563; 37 EH. ht. 
743. 

Annotation :—Refd. Carron Iron Co. v. Maclaren (1855), 5 

i. L. Cas. 416. 


Sect. 10._-CONSTRUCTION OF TRUSTS. 
Sun-sectT. 1.—IN GENERAL. 

636. According to intention of parties.]|—The 
case is one of trust & not of legacy, & a trust is 
expounded according to the intent of the parties.— 
PAWLET (LADY) v. PAWLET (LORD) (1685), 2 Rep. 





v. 


—— 
e 


DuTIES COMR. ( oh cada Daag iaee 


2B. & C. of | JoLturre (1920), 28 C. L. 
AUS. 





636 ii. .l—Where strict convey- 

ancing language with a definite legal 

A. made the conveyance meariin r ia used in a decd creating a 
an | trust Of an equitable estate, a ct. of 


equity must give effect to that meaning 
notwithstanding that a contrary inten- 
tion is apparent from reading the deed 
as a whole.—SEXTON v. HORTON, 
{1926] Angus L. R. 373.—AUS. 

Mc- 


638 iii. -}--McKENZIE v. 
Kenzik, [1925] 1 D. L. R. 373; 56 
Tt, 247.—CAN. 


636 iv. -}--PLUNKETT v. MANS- 
FIELD (1845), 2 Jo. & Lat. 344.—IR. 

636 v. .]}—Re BAYLEY’S EStTatTs 
Er p. O’CONNELL (1863), 16 I Ch. R. 
215; 16 Ir. Jur. 398.—IR. 


& C., claiming 
of the debt 











to intention of 





636 vi. ---KroaH v. M‘'Grattr 
(1880), 6 L. R. Ir. 478.—IR. 

683 vii. ———.]—-Re Crose’s TRUSTS, 
Cross v. Cross, (1915) 11. R. 304.—IR. 
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Sect. 10.—Construction of trusts: Sub-sects. 1 & 2.] 


Ch. 286; 1 Eq. Cas. Abr. 267; 1 Vern. 321; 21 
E. R. 680; affd., 14 Lords Journals, 87, H. L. ; 
sub nom. Pkover? 8 (LORD) Casr, Freem. Ch. 93 ; 
sub nom. PAWLET’S CASE, 2 Vent. 366. 


Annotations :-—Refd. Livers v. Derby (1688), 2 Vern. 72; 
Harrison v. Buckle (1719), 1 1 Stra, 238; Harvey v. Aston 
1737), 1 Atk. 361; Hall o Terry (1738), 1 Atk. 502; 
rowse v. Abingdon (1738), West temp. Hard. 312; 
Lowther v. Condon (1741), 2 Atk. 130; Nicholls v. Judson 
1742), 2 Atk. 300; A.-G. v. Milner (1744), 3 Atk. 112; 
herman v. Collins (1745), 3 Atk. 319 ; Godwin v. Munday 

(1779), 1 Bro. C. C. 191; Remnant v. "Hood (1860), 1 L. ° 

428; Davies v. Huguenin (1863), 1 Hem. & M. 730 5 

Bellairs v. Bellairs (1874), L. R. 18 Hq. 510; Henty 

Wrey (1882), 21 Ch. D. 332. Mentd. Sraith v. Smith (1638), 

Vern. 92; Yates v. Phettiplace (1700), 2 Vern. 416; 
King v. Withers (1735), Cas. temp. Talb. 117; Whaley v. 
wan (1737), 2 Bq. Cas. Abr. 519; Hutchins »v. "Foy (1740), 

Com. 716: Hodgson v. Itawson (1747), 1 Ves. Sen. 44; 

Tunstall ». Brachen (1753), Amb. 167; Manning v. 

Herbert (1769), Amb. 575. 

637. ——— If not inconsistent with rules of law & 
equity.]|—(1) J. devised his real estate to trustees 
& their heirs, to the use of them & their heirs, 
upon several trusts thereinafter mentioned. These 
words are declaratory of his intention, that the 
legal estate so given, should be used to support all 
these trusts & limitations after declared, part of 
which were to the after-born sons of J. II., & the 
ct. made such a construction as supported the 
intention, being of opinion it was not inconsistent 
with the rules of law & equity. 

(2) Cts. of equity have given the same power to 
cestui que trusts as to alienation, as if it was an 
use executed.— Hopkins v. Hopkins (1739), 1 
Atk. 581; West temp. Hard. 606; 26 KE. R. 365, 
L. C. 

Annotations : -—A8 to (1) Refd. Morrice v. Langham na (1840): 

11 Sim. 260 Lyddon v. Elson (1854), 24 L. 't. 

Generally, Refd. Gibson v. Montfort (1750), a Vos. 

485; Portsmouth v. Effingham (1750), Son. 430 ; 

Sherrard v. Harborough (1753), Amb. 165 ; Galt v. Gale 

(1789), 2 Cox, Hq. Cas. 136 ; Vincent v. Stansfcld Haberg- 

ham v. Vincent (1793), 4 Bro. C. C. 353; Thellusson v. 

Woodford (1798), 4 Ves. 227; Stanley v. Stanley (1809), 

16 Ves. 491; Cholmondeley ». cupton at 4 Bli. 1; 

Doe a. Harris v. Howell (1830), 8 L. Ss. rae B. 123; 

Boctive v. Hodgson (1864), 10 H. L. Aes wt 963; Re Finch, 

Abbiss v. Burne (1881), 17 Ch. D. 211; Jte Scott, Scott v. 

Scott, (1911] 2 Ch. 374; He Willis, Crossman v. Kirkaldy, 

11917) 1 Ch. 365; Re Con ngham., Conyngham vy. Conyng- 

ham, [1921] 1 Ch. 491. entd Doe d. Morris v. Under- 

down (1741), Willes, 293; Robinson ». Robinson (1751), 

2 Ves. Sen. 225 ; Doe v. Fonnercau Ce 2 Doug. K. B. 

487; Hodgson ‘vy. Ambroso (1780), 1 Doug. K. B. 337; 

Church ». Mundy (1808), 15 Ves. 396; Tregonwell v. 

Sydenham (1815), 3 Dow, 194; Vanderplank vw. King 

(1843), 3 Hare, 1; Kast v. Twyford (1853), 4 H. L. Cus. 

617; Lambarde v. Peach (1859), 4 Drew. 553 5 D’Kyncourt 

v. Gregory (1864), 34 Beav. 36; Edgeworth v. Edgeworth 

(1868), 17 W. BR. 7143 Thellusson v. Liddard, [1900] 2 

rie 635 ; Z?e Mortimer, Gray v. Gray (1905), 74 L. J. Ch. 

638. If not against public policy.|—(1) The 
intention of a person creating a trust chiefly governs 
where not against good policy. 

(2) An use & a trust may essentially be looked 
upon as two names for the same thing (LORD 

ANSFIELD, C.J.). 

(3) There can be no trust where there is not a 
legal estate created co-extensive with it (CLARKE, 

A.R.). 
(4) When once a trust became the object of 





Sen. 

















TRUSTS AND TRUSTEES. 


equity, the same governing principles were 
observed in trusts as before in uses. 

The analogy between uses & trusts must be 
confined to those cases where they are considered 
as distinct from the legal estates; in other cases 
they both fall within the rules of law.—BURGESS v. 
WHEATE, A.-G. v. WHEATE (1759), 1 Hden, 177; 
1 Wm. BI. 123; 28 E. R. 652. 

Annotations : —Generally, Refd. Dolder v. Bank of 1840), 2 
peo: 10 Ves. 352; Cholmondeley v. Clinton (18 ay 
~& W.1; Doe d. Shelley v. Kdlin (1836), 4 Ad. & 

582: Taylor v, Haygarth (1844), 14 Sim. 8; Gnatow ‘ 
Wallis (1849), 1 Mac. & G. 506; Cox #, Parker (1856), 25 
L. J. Ch. 873; Barrow v. Wadkin 1857), 24 Beav. 1; 
Brookman v. Smith (1871), R. 6 Exch. 291. Mentd. 
Middleton v. Spicer (1780), 1 Moe C. C. 201; Barclay v. 
Russell (1797), 3 Ves. 424; Craufurd v. Hunter (1798), 
8 Term Rep. 13; Williams 2. Lonsdalo (1798), 3 Ves. 752 ; 
Mackreth v. Symmons (1808), 15 Ves. 329; Gordon v. 
Gordon (1821), 3 Swan. 400; Langley v. Sneyd eee 
1L. J. O. S. Ch. 14; A.-G. v. Leeds (1833), 2 Ate & 
343; Downe v. Niger (44), 3 Hare, 394; Davall v. New 
liver Co. (1849), 3 De G. & Sm. 394; Beale v. Symonds 
(1853), 16 Beav. 406 ; Wythes v. Lee (185 5), 3 Drew. 396 ; 
Haywood v. Cope (1858), 25 Beav. 140; Masulipatam v. 
Cavaly Vonceata Narrainapah (1861), 8 Moo. Ind. Ap PP: 
529; Sweoting v. Sweeting (1863), 3 New Rep. bee 
Delacherois v. Delacherois (1864), ” New Rep. 501; 
Gosman (1880), 15 Ch. D. 67; Re Van Hagan, 8 nie Vv. 
Rochfort (1880), 16 Ch. D. 18; Bradlaugh v. Clar 3 (1883), 
8 App. Cas. 354; Gallard v. ” Hawkins (1884), 27 Ch. D. 
208; Jte Bond, "Panes vw. A.-G. (1900), 82 L. T. 612; 
Talbot v. Jevors, [1917] 2 Ch. 363. 


639. —-—.]--AUSTEN v. TAYLOR, No. 534, ante. 

640. -—-- ms pressed or implied.|—STANDING v. 
BownineG, No. 862, post. 

641. settlement dated Dec. 14, 
1852, S. appointed lands after her death to the 
use of trustees, their heirs & assigns, upon trust 
that the trustees should secure the rents, & after 
payment of outgoings apply the residuc to the 
maintenance of A. during her minority & after her 
attainment of the age of twenty-one to permit her 
to use & occupy the premises & secure the rents 
thereof during her life for her separate use & after 
the death of A. to the use of the children of A. for 
such interest or shares as she should by deed 
appoint, & in default of appointment to the use of 
the children of A. as tenants in tail in equal shares 
with cross-remainders between them, & in default 
of such issue to the use of certain other persons. 
By deed poll dated Dec. 3, 1896, A. appointed that 
the trustees of the settlement should from & after 
her death stand possessed ‘ of the trust funds & 
property ”’ in trust for her four sons ‘in equal 
shares,” without proper words of limitation. The 
settlement consisted of lands & moncy, then 
invested in stocks, upon trust for purchase of land. 
A question having arisen as to whether the appoint- 
ment passed the fee simple or only the life interest 
to the four sons :—Held : words of limitation were 
not absolutely indispensable in grants of an 
equitable fee simple, because the estate granted 
depends upon the intention as expressed in the 
whole deed, & in this case the fee simple in the 
realty passed because it was unlikely that the 
appointer intended to grant the absolute interests 
in the stocks & only the life interest in the realty.— 
Re Nourt’s SETTLEMENT, MCLAUGHLIN v. Mc- 
LAUGHLIN, [1915] 2 Ch. 431; 84 L. J. Ch. 877; 
113 L. T. 914; 59 Sol. Jo. 717. 








636 vili. ———.}—MACLEAN & GRAHAM 636 xii. ——.]—Ite STRAUSS (1894), a8 a perpetual inheritance for the heirs 
©. Smirn & MACKINTOSH, [1927] N. I. 11 8. C. 205.—S. AF. of such prore :—Held: as there was 
109.—IR. 636 xiii. --De Jacer v. Dr no restriction against alienation & no 

636 ix. TOHIE v. STEWART  JAGER’s EsTATE, (1907), 25 S.C. 703; Clear expression of intention to create 
(1869), 7 ~ Macph. Cae He Sess.) 1031; 18C.T. R. 811; (1909), 3 Buch. A.C. & fidet commissum, no fidet commissum 
41 Sc. Jur. acph. ( 347.—S. AF. had been created.—-ScHo CaN v. 

636 x. .}—B rate '6 TRUSTEES ». 686 xiv. ——.]}—SAMARADIWAKARA Dv. ee aa or DEEDS, [1918] T. P. D 
Barr's TRUSTEES ee) 18 R. (Ct. of Dr Sanam, [1911] App. D. 465.—S. AF. 

Sess.) 541; 28 8c. L. R. 387.—SCOT 636 xv. .J—Testator bequeath- wow. —— Express or implied.|— 

686 xi. —— gua pe 8 TRUSTEES ¥. ing landed property to his childron CKENZIE v. DEVONSHIRE (DUKE) 
MURRAY (1901), 3 F. (Ct. of Sess.) 380; stipulated that the property should (1886), 23 R. ve he eee at (HB. L.) 32; 
38 So. L. R. 292; 88. L.7.299.—SCOT. remain from generation to generation L. R. 628 12. —S0OT. 


Part 1.—TRvusts. 


642. By same rules as legal estate.|—Trusts & ; 


Iegal estates are to be governed by the same rules, 

ig a maxim which has obtained universally ; it is 

so in the rules of descent, as in Gavelkind & 

Borough English lands, there is a poasessio fratris 

of a trust, as well as of a legal estate ; the like rules 

in limitations, & also of barring entails of trusts, 
as of legal estates. . . . There is no exception out 
of this general rule, nor indeed is there any reason 
there should ; & it would be impossible to fix the 
boundaries, & show how far, & no further, it ought 

to go (JEKYLL, M.R.).—Banxks v. SuTron (1782), 

2P. Wms. 700; 24 E.R. 922. 

Annotations :-—Consd. Buchanan v. Harrison (1861), 1 John. 
& H. 662. Refd. Burgess v. Wheate, A.-G. v. Wheate 
(1759), 1 Eden, 177; Cholmondeley v. Clinton (1820), 2 
Jac. & W. 1. Mentd. Godwin v. Winsmore (1742), 2 
Atk. 525; Curtis v. Curtis, Day v. Leman (1789), 2 Bro. 


Cc, ©. 620; Smith v. Adams (1854), 5 De G. M. & G. 712 
Meck v, Chamberlain (1881), 8 Q. BK. D. 31. 


. 
, 





643. ~---.] —-GLENORCHY (LORD) v. BOSVILLE, 
No. 531, ante. 

644. .|—STANLEY v. LENNARD, No. 533, 
ante. 

645. - .j--The same construction ought to 





be put upon words of limitation in cases of trusts & 
of legal estates, except where the limitations are 
imperfect, & something is left to be done by the 
trustees.—WRIGHT v. PEARSON (1758), 1 Hden, 
119; Amb. 358; 2 Keny. 361; 28 E. R. 629. 


Annotations onsd. Groon:—Cwood v. Verdon (1854), 1 K. & J. 
74. Refd. King v. Burchell (1759), 1 Mden, 424; Jones v. 


A.-G. v. 








646. -|—BURGESS_ v. 
WHEATE, No. 638, ante. 

647. .|}—An equitable limitation, by way of 
trust executed, now has the same construction as a 
legal limitation.—He WHISTON’s SETTLEMENT, 
LOVATT v. WILLIAMSON, [1894] 1 Ch. 661; 63 
lL. J. Ch. 273; 70 I. T. 681; 42 W. R. 327; 38 
Sol. Jo. 253; 8 R. 175. 


Annotations :-—Consd. Re Irwin, Irwin v. Parkes, [1904] 2 
Ch. 752. Apld. te Boxtock’s Settlmt., Norrish v. Bostock, 
{1921} 2 Ch. 469. Refd. Re Tringham’s 'l'rusts, Tringham 
v. Greenbill, 11904] 2 Ch. 487 ;_ Re Gillies’ Sottlnt., Archer 
v. Penney, [1917] 2 Ch. 205. Mentd. Doarberg v. Letchford 
(1895), 72 L. T. 489. 


648. Absence of words of limitation.]|—If land 
be given to a man without the word heirs, & a trust 
be declared of that estate, & it can be satisfied by 
no other way but by the cestui que trust’s taking an 
inheritance, it has been construed that a fee 
passes to him even without the word heirs (LORD 
HARDPWICKE, ©.).—VILLIERS v. VILLIERS (1740), 2 
Atk. 71; 26 BE. BR. 444, 1. C. 


Annotations :—Refd. Hodsell v. Bussell (1739), 9 Mod. Rep. 
236. Mentd. Tothil v. Pitt (1770), 2 Dick. 432 ; Munn v. 
Godbold (1825), 3 Bing. 292. 


649. -]—One lease for lives to the lessee & 
her heirs, & another to her & her exors., qu. ; as to 
the effect in equity of a declaration of trust for A. 
simply, but,if the leases were merely renewals by a 
guardian, the trust must follow the actual interest 
of the infant, viz. in one estate to the heir, in the 
other to the exor.—MI.NER v. HAREWOOD (LORD) 
(1811), 18 Ves. 259; 34 EH. R. 315, L. C. 


Annotations :-—Refid. Davics v. Davies (1870), L. R. 9 Eq. 
468. Mentd, Fitzroy v. Howard (1828), 3 Russ. 225; 


WHEATE, 








648 ii. 





6421. By same rules as legal estate.}— 
ADAMSON v, ADAMSON (1889), 17 O. R. 
407.—CAN, 


6481. Absence of words of limitation.) 
——When lands are given to trustees & 
their heirs in trust for A. the cestut 
que trust takes the absolute interest, 
though there are no words of limitation 
on & in tho declaration of trust as to 
him.—- MaLCOLMSON 1. MALCOLMSON 
(1851), 17 L. y. oO. Ss. 44,— IR. 


J.—VOL. XLIII. 


MURPHY & 


sidered. 


.J~—A limitation in a deed 
of an equitable estate without words of 
limitation confers the equitable fee, 
where a sufficient indication is found 
on the face of the deed that an estate 
in fee simple is intended to pass.—Ke 
GRIFFIN’S 
{1919} 1 I. R. 187.—IR. 

n. Surrounding circumstanccs con- 
}-A.-G. of Nova SCOTIA v. 
AXFORD, SMITH & ZINCK (1885), 13 
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Field v. Moore, Field v. Brown (1855), 7 De G. M. & G. 
691; Helps v. Clayton (1864), 17 0. B. N.S. 553; Jarratt 
v. Aldam (1870), L. R, 9 Eq. 463. 

650. do re testator gave real estates to 
trustees in fee in trust for three children, but 
added no words of inheritance to the gift of the 
interest of the ccestui que trust :—Held: they took 
trust estates in fee.—Moorn v. CLEGHORN (1848), 
10 Beav. 423; 17 L. J. Ch. 400; 183 L. T. O.S. 
85; 12 L. T. O. S. 265; 12 Jur. 591; 60 E.R. 
645, L. C. 


Annotations :—Distd. Holliday v. Overton (aeo*) 15 Beav. 
480. Consd, Smith v. Smith (1861), 11 O. B. N. 8. 121; 
Yarrow v. Knightly (1878), 8 Ch. D. 736. Refd. Doe d. 
Kimber v. Cafe (1852), 7 Kxch. 675 ; Ite Pollard’s Estate 
egy: 3 De G. J. & Sm. 541; Oakley v. Wood (1868), 37 

. J. Ch. 28; Maden v. Taylor (1876), 45 L. J. Ch. 569; 

Cuthbert v. Robinson (1882), 51 L. J. Ch. 238; Zte Jones, 

Last v. Dobson, [1915] 1 Ch. 246. 

651. -—-—-.]—The rule, that the estate of the 
ceslui que trust is commensurate with that given to 
the trustees ; is inapplicable to limitations in a deed. 

Where an estate was limited to trustees in fec, 
but the trust in favour of the cestuis que trust 
wanted the ordinary words of inheritance :—Held : 
they took life estates only.—IIOLLIDAY v. OVERTON 
(1852), 15 Beav. 480; 21 LL. J. Ch. 769; 19 L. T. 
O.S. 211; 16 Jur. 346; 51 1. 1. 62353 on appeal, 
sub niom. WALLIDAY v. OVERTON, 20 L. T. O. S. 12, 
L. JJ.3 previous proceedings, 14 Beav. 467. 
Annotations :— Consd. Re Irwin, Irwin v. Parkers, [1901] 

2 Ch. 752; Re Tringham’s Trusts, Tringham v. Greenhill, 

[1904}2Ch. 487. Refd. Lucas v. Brandreth (No. 2) (1860), 

28 Beav. 274 ; Osborn v. Bellman (1860), 3 L. I. 2653; Re 

Whistons Scttlmt., Lovatt v. Williamson, [1894] 1 Ch. 661 ; 

Jte Hudson, Kuhne v, Hudson (1895), 72 L. T. 892; Re 

Bostock’s Settlint., Norrish v. Bostock, [1921] 2 Ch. 469. 

652. ——_-.]—In the case of a gift to trustees of 
an estate in fee, with a direction that they are to 
hold it to the use of the cestuis que trust, without 
limiting it to any special estate in the subject of 
the trust, the whole interest of the trustees passes 
to the cestui que trust.—DRAYCOTT v. Woon (1856), 
28 L. T. O.S. 1963 on appeal, 5 W. R. 158, 1. C. 

a olahon :—Refd. Smith v. Spencor (1856), 29 L. T. O. S. 


-.J—See, also, REAL Prorertry, Vol. 
XXXVIII, pp. 668, 669, Nos. 107-116; SETTLE- 
MENTS, Vol. XL., pp. 634-636, Nos. 1741, 1752; 
WILLS. 

Executory trusts.]|—Sce Sub-sect. 2, posi, 











SUB-SECT. 2.—LEXECUTORY TRUS'TS. 


653. Construed according to intention.] —In 
matters executory, as in case of articles, ‘* or a will, 
directing a conveyance, where the words of the 
articles or will were improper, or informal, that ct. 
would not direct a conveyance, according to such 
improper or informal expressions in the articles 
or will, but would order the conveyance or settle- 
ment to be made in a proper & legal manner, so ay 
might best answer the intent of the parties (LORD 
CowPeEeR, C.).—STAMFORD (KARL) v. HOBART 
(1710), 3 Bro. Parl. Cas. 31; 1 E. R. 1157, H. L. 


Annotations :—Consd. Papillion v. Voice (1728), Kel. W. 27; 
Glenorchy v. Bosville (1733), Cas. temp. Talb. 3. Apld. 
Hopkins ». Hopkins (1738), 1 Atk. 581. Consd. Roberts 
Vv. Dixwell (1738), 1 Atk. 607; Baskerville v. Baskerville 


S.C. R. 294.—CAN. 


PART I. SECT. 10, SUB-SECT. 2. 


653 i. Construed according to inten- 
tion.}—-In an executory trust, a ct. of 
equity is sometimes obliged to depart 
from the words of a will, in order to 
direct a conveyance to be made, which 
will answer the intention of testator,— 
retinal HALES (1814), 2 Ball. & B. 


CONTRACT, 


8 8 
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Sect. 10.—Construction of costs: Sub-sect.2. Sect. 
11: Sub-secis.1 & 2. Sect. 12: Sub-sect. 1.] 
(1741), 2 Atk. 279 ; Bagshaw v. Spencer eae 1 Ves. Sen. 
2; Dodson v. Ha (1791), 3 Bro. GC. C. 405. aor 
Lyddon v, Ellison (1854) 19 Beav. ae Sackville-W est 
v. Holmesdale (1870), L. R. 4 H. L. 643. 


654. .]—PAPILLON v. oes No. 530, ante. 


655. —-—.]—A ct. of equity should give a con- 
struction to an executory covenant of this kind, 
agreeable to what would have been the direction 
of a conveyancer, consulted by the party; in- 
formed that he had settled his real estates in strict 
settlement, & had leasehold estates, which he 
wished to have tied up, as far as the rules of law 
would admit. If he does not express his intention 
distinctly the ct. cannot act. If he will be his own 
conveyancer, & create the estate, the ct. has no 
jurisdiction to alter that estate, so created by the 
party himself; but upon such a covenant as this 
the ct. has jurisdiction, & it is reasonable that the 
intention shall be executed, when the ct. can see 
it (per Cun.).—- LINCOLN (COUNTESS) v. NEWCASTLE 
(DUKE) (1806), 12 Ves. 218; 33 E.R. 84, H. 1; 
varying S. C. sub nom. NEWCASTLE (DUKE) v. 
LINCOLN (CountTESS) (1797), 8 Ves. 387, I. C. 
Annotations -—Distd. Ware v. Polhill ee 11 Ves. 257. 

Consd. Jervoise v. Northumberland (1820), 1 Jac, & W. 559. 

Expld. Ibbetson v. Ibbetgon (1840), 5 My. & Cr. 26. Distd. 

Audsley v. Horn (1859), 1 De G. "R, & J. 226. 

Scarsdale v. Curzon (18 0), 1 John. & a 40. 

v. Erroll (1808), 14 Ves. 478; Burrell v. eaenley 

Ves. 544 ; ‘ollemache v. Coventr (1834), 8 -N.S 

547; Bankes v. Leo Despencer (1840), 10 Shen 576 : 

Dungannon v. pute (1846), 12 Cl. & Fin. 546 ; Rowland 

v. Morgan (1848), 6 Hare, 463; Kgerton v. ’ Brownlow 

(1853), 4H. L. Cas. 1; Cox v. Sutton (1856), 25 L. J. Ch. 

845 ; Holmesdale v. West (1866), L, KR. 3 Eq. 474; Shelley 

v. Shelley (1868), r lt. 6 Hq. 540 ; Ive Harcourt, Portman v. 

A a ares Ch. 491. Mentd. Martelli ». Holloway 

(1872), L. KR. 5 H. Le 532. 

656. ——--.|—(1) The general intent of testator 
in creating an executory trust for a settlement of 
his property, not any strictly technical meaning 
attached to the words he has used, is to govern the 
preparation of the settlement. 

(2) The manner of exccuting an executory trust 
must be guided by the object of the author of the 
trust, provided such object is one which can be 
legally effectuated. 

(8) There is no difference between the construc- 
tion to be put on an executory trust created by 
marriage articles, & on an ey ocul ony trust created by 
a will, except so far as the former, by its very 
nature, furnishes more emphatically the means of 
ascertaining the intention of those who created.— 
SACKVILLE-WEST v. HOLMESDALE (VISCOUNT) 
L. R. 4 H. L. 643; 39 L. J. Ch. 505, 

3; affg. S. ©. sub nom. HOLMESDALE (VISCOUNT) 

v. ‘West (18686), L. R. 3 Eq. 474. 

Annotations :—As to (1) Consd. Re qonnston oy v. 
iesex (1884), 26 Oh. D. es Generally, Refd. Dawkins 
v Penrhyn (1877), 6 Ch. D. 318. Menitd. Cope v. De La 

Warr (1877), 5 Ch. D. G86. 

657. Construction of words of limitation—‘‘ Heirs 

of the body ’’—Construed as words of purchase.]— 


BAGSHAW v. SPENCER, No. 532, ante. 





658. -~--- - -— -- -—.]—-AUSTEN v. TAY1OR, No. 
534, ante. 
659. Distinguished from case of legal 





estates.|— WRIGHT v. PEARSON, No. 645, ante. 


Sil. ——.}-—M‘Guirk v. SCULLY 
(1820), Beat. 370.—IR. 
653 ili, ——.]— GRAE N- 
pocH’s (LORD TRUSTERS Gass. 1 | 185.—IR. 


ne ee ae -——-SCOT 660 ii. ——— 


ae Re DUNNILL’S TRUSTS 
agra. 6 I. R. Eq. 322.—IR. 


oO. Conv 
653 v. ——.}+—BRasn’s TRUSTS lunatic, 
PHILLIFRON, {1916] 8. C. 271 SCOT: (1861), 
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660 i. Descent—As of legal estate.|}— 
Ak BENNETYI’sS KstatTe, [1898] 1 I. R. 





-J—SpPrENns v. MONY- 
PENNY’sS TRUSTEES (1876), 
Seas.) 50; 13 Sc. L. R. 25, 46. 
ance of land to trustee for 
OE d. SNYDER v. MASTERS 
U~. Oo. R. 55.—CAN. 


TRUSTS AND TRUSTEES. 


SroTr. 11.—ESTATE OF BENEFICIARIES. 
SuB-sECT. 1.—IN GENERAL. 


Necessity for legal estate in trustee.])—Sce Sect. 
3, sub-sect. 7, ante. 

660. Descent—As of legal estate.]— BANKS v. 
SuTton, No. 642, ante. 

661. -]—Equitable estates are guided 
by the same rules of descent as legal estates.— 
COWPER v. COWPER (EARL) (1734), 2 P. Wms. 720 ; 
a ue R. 980; on appeal (1786), 2 P. Wms. 755, n., 
Annotations :—Consd. Buchanan v. Harrison oe 1 John. 

& H. 662.’ Refd. Bagshaw v. Spencer (1743), 2 Atk. 570. 

Mentd. Burgess v. Wheate a 1 Eden, tit’ Narr 

v. newat (1792), 4 Term Rep. 6 are punter 

(1798), 8 Term Rep. 13; oe ony (1847), § L. 0. S. 

476; Haywood v. Cope ae 58), 25 Beav. 140 ; ee 

Brown, 11909) 2 K. B. 57 


Equitable estate ti copyholds.|—-Sec Copy- 
NOLDS, Vol. XIII., p. 104, Nos. 1331, 1332. 

.|—- See, gencrally, DESCENT & DISTRIBUTION, 
Vol. XVIIL., pp. 1 et seq. 

Vesting of interests under settlements.|—See 
SETTLEMENTS, Vol. XJ.., pp. 570-574, Nos. 1069- 
1095. 

Vesting of testamentary gifts.|— Sce WILLS. 

Whether available for distribution in bank- 
ruptcy.|—See BANKRUPTCY, Vol. V., pp. 662, 653, 
Nos. 5827-58388. 
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SUB-SECT. 2.— DEALINGS WITH HstAaTy. 

662. Power of alienation—As of legal estate.|— 
Trust of lands limited to A. & his heirs & assigns, 
or to such as he or they shall appoint ; cestua que 
trust devises these lands by a will attested but by 
two witnesses; the will void, & will not operate 
as an appointment. 

There could be no question but that a trust of an 
inlicritance could not be devised otherwise than 
by a will attested by three witnesses in the same 
manner as u legal estate; for if the law were 
otherwise it would introduce the same incon- 
veniences as to frauds & perjuries, as were 
occasioned before the statute by a devise of a legal 
estate in fee simple (LORD MACCLESFIELD, C.).— 
WAGSTAE¥ v. WAGSTAFF (1724), 2 P. Wms. 258 ; 
24 H.R. 721, 1. C. 
sal ded 2: Consd. Habergham v. Vincent (1793), 4 

Bro. C. efd. Doe d. Cook v. Danvers (1806), 


7 Kast, ono: Wilson v. Dent (tes: 3 Sim. 385 ; Atkinson 
v. Smith (1858), 3 De G. & J. 186. 














663. ——.|—Hopkins v. Horxins, No. 
637, anic. 

664, ———.|--ADLINGTON v. CANN, No. 41, 
ante, 

665. -j—The ct. has determined that 


such equitable estates are to be held perfectly 
distinct & separate from the legal estates. They 
are to be enjoyed, in the same condition, entitled 
to all the same benefits of ownership, disposable, 
divisable, & barrable, exactly as if they were 
estates executed in the party (ARDEN, M.N.).— 
BrybDGEs v. BRYDGES, PHILIPS v. BRYDGES (1796), 
3 Ves. 120; 30 H. R. 927. 


Annotations ¢ 
Wykham v. Wykham (1811), 1 
v. Clinton (1820), 2 Jac. & W. 1 


Douglas (1884), 28 Ch. D. 


3 Ves. 339; 
ois oe Chole daeley 
Re Douglas, Wood v. 
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Enforcing contract of testator — 
Parties. ‘Where the whole of testa- 
tor’s property, real & personal, & the 
whole control of it, were vested in 
trustees subject to the trusts declared 
by the will :—Held;: not nec to 
make any of the cestuis que trust 
parties to a suit for the purpose of 
enforcing a contract of purchase which 


3 R. (Ct. of 
COT. 


Part [.—TrRusts. 


666. Notices to trustees—Unnecessary to validity 
of assignment.|—-A voluntary assignment by deed 
of the assignor’s interest in a sum of stock standing 
in the names of trustees, upon trust for him, 
is a complete transfer of such interest as between 
the donee & the ao asta ace of the donor, 
although no notice of the deed was given to the 
trustees, in the donor’s lifetime; because no 
further act on the part of the donor was requisite 
to complete the gift. 

In such a case the donee could compel the 
trustees to transfer the stock to him, without 
making the donor or his representatives parties 
to the suit. 

If, however, the trustees, before notice of the 
deed, transferred the stock to another person, the 
donee would have no remedy against them.--- 
DONALDSON v. DONALDSON (1854), Kay, 7113; 23 
L. J. Ch. 788; 23 L. T. O.S. 306; 1 Jur. N.S. 10; 
2W.R. 691; 69 E. R. 3808. 

Annotations :—-Refd. Lambe v. Orton (1860), 1 Drew. & Sim. 
125; Ite Way’s Trusts (1864), 2 De G. J. & Sm. 365; He 
Walhbampton Fstate (1884), 26 Ch. D. 391; Re Lucan, 
Hardinge v. Cobden (1890), 45 Ch. D. 4703 Re Patrick, 
Bills v. Tatham, [1891] 1 Ch. 82; Jee Griffin, Griffin v. 
Griffin, [1899] 1 Ch. 408. 

667. -|—It is said that no notice was 
given to the trustee, but it is a mistake to suppose 
that the fact of notice creates the relation of 
trustee & cestui que irust. All that is done by 
a notice is to secure to the person who gives it his 
priority over any incumbrancer who may give 
subsequent notice, that is the sole value of the 
notice (RomMILLY, M.It.).—Re LOWEs’ SETTLEMENT 
(1861), 30 Beav. 95; 54 FH. R. 825. 

668. -|—On a voluntary assignment of 
an equitable reversion, there being no power in 
the assignor to deal with the legal interest, notice 
to the trustees is not necessary to the validity 
of the ussignment.-—~Re Way’s Trusr (1864), 2 
De G. J. & Sm. 365; 5 New Rep. 67; 34 L. J. Ch, 
49; 11 L. 1.495; 10 Jur. N.S. 1166; 13 W. R. 
ied pe K. reg, L. JJ. 

nnotations :-— . Te t ; ek ; 

63 L. Te 753, Refk Hall ©. Wall, Wall 6 dal (1873), 

L. R. 14 Eq. 365 ; Garnham v. Skipper (1885), 2 T. L. it 


64; Re Lucan, Hardinge v. Cobden (1890), 45 Ch. D. 470; 
kt. v. Pawson, [1921] 1 A. C. 271. 


669. What amounts to notice— Accidental 
knowledge.|—An assignment by the Comrs. in 
Bkpcey., under the old law, of the choses in action 
of a bkpt., is not equivalent to a reduction into 
possession, & such assignment made without notice 
given to the trustces is not entitled to priority 
Over a subsequent assignment for valuc, of which 
notice is given. 

The issuing of the commission is not sufficient 
notice. 

Semble, nor does the mere accidental knowledge 
of one of the trustees amount to notice.—e 
Barr's Trusts (1858), 4K. & J. 219; 271. J. Ch. 
548; 32 L. T. O. 8S. 9; 4 Jur. N. S. 1013; 6 
W.R. 424; 70 BK. R. 92, 


Annotations :-—Consd. Re Vickresa’s Trusts (1859), 7 W. R. 
542; Webb’s Policy (1867 , 36 L. J. Ch. 341; Semphill’s 
‘A Queensland Sheep Investment Co. (1873), 29 Li. I’. 737. 

pid. Palmer v. Locke (1881), 18 Ch. D. 381; Mercer v, 
cane Colina (1897), (1900) 1 Q. B. 130,n. Refd. Jee 
ej Boe uate (1859), 1 Giff. 91; Je Currie (1871), 41 


.|—<See CHosEes IN AcTIon, Vol. VIII., 


. 466-468, Nos. 371-391, &, generally, Equiry, 
Vol. XX. pp. 310-333. 7” 
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To whom notice to be given.|] — See 
CuosEs IN AcTION, Vol. VIII., pp. 460-464, Nos. 
323-346. 

Time for notice.|—See CHOSES IN ACTION, 
Vol. VIIL., pp. 465, 466, Nos. 356-370. 

Fund in reputed ownership of bankrupt.|— 
ey BaNnKRupPTCY, Vol. V., pp. 773, 774, Nos. 6644— 
6649. 

















Sufficiency of notice.|—See BanxK- 
RuptTcy, Vol. V., pp. 778, 779, Nos. 6682-0687. 
Assignment of chose in action.] — Sec 
Cuoses IN ActTION, Vol. VIIL., pp. 459-478. 
Effect on priority of trustee in bankruptcy.] 
—See BANKRUPTCY, Vol. V., pp. 633-635, Nos. 
5704-56712. 

Effect on priorities of equitable assignees—— 
Assignment of chose in action.]|—See CHOSES IN 
Action, Vol. VIII., pp. 468-477. 

——— Effect on transfer by trustee—Assignment 
of personal property.)—See CHOSES IN ACTION, 
Vol. VILL, pp. 485-487. 

Notice by stop order—Effect on priorities.|— 
See Ciuoses iN AcTION, Vol. VIII., pp. 471-476, 
Nos. 442-458. 

Priority of purchaser of legal estate.} — Sce 
Equity, Vol. XX., pp. 296-304, Nos. 509-580. 

Priority between equitable interests inter se— 
Effect of breach of trust.|—Sce Kquity, Vol. XX., 
p. 800, Nos. 612, 613; Bankers, Vol. III., p. 290, 
No. 900. 




















Invalid transfer of shares.] — See 
CoMPANIS, Vol. X., pp. 1140, 1141, No. 8058. 
.|—See, generally, Equity, Vol. XX., pp. 
305-309, Nos. 586-613. 





Sct. 12.—ENFORCEMENT OF TRUSTS. 
SUB-sECT, 1.—IN GENERAL. 


670. Necessity for beneficial interest.)—-When 
a trust is declared of land for the person entitled 
thereto, no party can avail himself of this trust 
without establishing aliunde that he is entitled 
thereto.—WALTERS v. WEBB (1869), L. R. 9 Iq. 
83; 39 L. J. Ch. 414; 211. T. 657; 18 W. BR. 86; 
on appeal (1870), 5 Ch. App. 6381, L. C. & L. J. 
Annotations :-—Mentd. Chetham v, Hvare (1870), L. R. 9 Eq. 

571; Jte Lidiard & Juckson’s & LBroadley’s Contract 

(1889), 42 Ch. D. 254. 

671. Execution of trusts of will—General direc- 
tion — No account ordered.|— Boson v. Boson 
(1757), 1 Dick. 300; 21 E. R. 284. 

672. Bill by devisee—Costs.|—Boson v. 
Boson (1757), 1 Dick. 300; 21 HK. R. 284. 

673. Application for leave by trustees.]— 
Leave given to exors. & devisees in trust to file a 
claim to have the will established, & the trusts 
yerformed, & the administration of the estate.~— 
TICKFORD v. YouN@ (1850), 12 Beav. 537; 19 
I.. J. Ch. 311; 1561. T. 0.8. 201; 50K, BR. 1166 ; 
sub nom. ANON., 14 Jur. 428. 

674. ——— Effect of decree —Validity of trusts not 
implied.J|—-A decree directing the trusts of a will 
to be carried into execution does not imply that 
all the trusts are valid.—Goocu v. Goocu (1853), 
3 De G. M. & G. 366; 2 L. J. Oh. 1089; 21 
L. T. O. S. 249; 1W. WR. 397; 43 BE. R. 143, L. C. 

i im— . Cattlin v. Brown (1853), 11 Hare, 
are: ator See how (1853), 3 Do & rae G. 390; 











testator had entered into during his 
lifetime.— DELISL : 5 
22 Gr. 964,--CAN, 7 MCCAW (1875), 


PART I. SECT. 12, SUB-SECT. 1. 


8701. Necessity for beneficial intercst J 
— FiToH v. CurRRID (1 ; 
522; BOL. To GAN’ | Re & G. 


670 ii. ——.]}—KHERODEMONEY Dos- 
SEE v. DOORGAMONEY DOSsSEE (1878), 
en R. 4 Cale, 455; 30. L. R. 3 


q. Enforcing tllegal transaction.)]—It 
is the constant & continuous duty of 
the ct. to refuse to lend its aid to the 


enforcing of illegal transactions, & 
where an officer of the ct. is adminis- 
15.— | tering a trust it will refrain from giving 
a direction which would be tantamount 
to enforcing such a transaction.— 
Re Quen, Ez p. LOWE KING, PUBLIO 
TRUSTEE v. LOWE KING, (1928) 
N, Z. L. R. 266, —N.Z. 


ss 2 
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eeagae sores of trusts: Sub-sects. 1, 2 





Courtier v. Oram (1855), 21 Beav. 91; Maynard v. Wright 
(1858), 26 Beav. 285; Knapping v. ‘Tomlinson (1864), 
12 W. R. 784; Hampton v. iis an (1877), 5 Ch. D. 183; 
Dias v. De Livera (1879), 5 App. Cas. 123; Ze Ashforth, 
Sibley v. Ashforth, [1905] 1 Ch. 535, 

675. Establishment of will not necessary. |— 
This ct. will interfere to cstablish a will against 
an heir-at-law, as well when there are trusts to be 
executed under it as when there are not. 

The establishment of a will is not a necessary 
incident to the execution of the trusts.—BOovyseE v. 
Rossporovueu (1854), 8 De G. M. & G. 817; 2 
Kq. Rep. 675; 23 L. J. Ch. 305; 23 L. T. O. S. 
30; 18 Jur. 205; 2 W. R. 290; 48 BE. R. 321, 
L.C.& L. JJ.3; on appeal, sub nom. COLCLOUGH 1. 
BoyseE (1857), 6 H. L. Cas. 1, TT. L. 
eee :—Mentd. Jones v. Grogory (1863), 33 L. J. Ch. 





676. Delay in performance—Owing to disputed 
validity of will—Further time allowed.|—MosELY 
oe (1673), Cas. temp. Finch, 53; 23 1. R. 


Annotation :—Refd, Clarke v. Turnor (1694), Froom. Ch. 198. 

677. Trusts for sale of estate—-Trustees not 
found—Substituted service on defendant’s solicitor.] 
—-On a bill to enforce the performance of trusts for 
the sale of estates, part of which had been sold, 
against the trustees who could not be found, sub- 
stituted service was ordered on deft.’s solr., who 
had acted on his behalf in the business of the pre- 
paration of the trust deed, & of all the sale which 
had taken place under it.—Ilornpy v. HoLMES 
(1845), 4 Hare, 306 ; 9 Jur. 225, 796 ; 67 FE. R. 664. 
Annotation :—Refd. Cope v. Russell (1847), 16 L. J. Ch. 369. 

678. Order for execution & accounts—Notwith- 
standing pendency of action—In which additional 
relief sought.|—The ct., upon the hearing of a 
claim, made an order for taking accounts & 
executing a trust; & held that the pendency of 
a suit by bill, in which the same accounts & 
directions would be necessary, & which sought 
additional relief in respect of alleged breaches of 
trust, was not a ground for staying the order upon 
the claim.—Scorr v. Hasrinas (LoRp) (1851), 
9 Hare, 35; 20 L. J. Ch. 530; 17 L. T. O. S. 220; 
15 Jur. 572; 68 E. R. 404. 

679. Trust of personal chattel.|—(1) Cts. of 
equity will not lend their assistance to enforce 
the specific performance of ordinary contracts for 
the sale & purchase of chattels, unless there be 
something very special in the nature of the con- 
tract. On the other hand, if a trust be created, 
the circumstance that the subject-matter is a 
personal chattel will not prevent this ct. from 
enforcing the due execution of that trust. 

(2) Trusts may be constituted not merely by 
direct declaration of trust, but also by the con- 
structive operation of the consequences flowing 
from the acts of parties.—-POOLEY v. BupD (1851), 
14 Beav. 34; 61 KE. R. 200. 

Annotation :-—Generally, Mentd. Gunn v. Bolckow, Vaughan 

(1875), 10 Ch. App. 491. 

680. Necessity for statement of claim.]—Where 
an action is brought to carry into execution the 
trusts of a deed, or other written instrument, a 
statement of claim should be delivered.—BoyzEs 
v. CooK (1876), 33 L. T. 778; 3 Char. Pr. Cas. 101. 

681. Enforcement against corporation—lInfor- 
mation by Attorney-General.J|—A suit against a 
corpn. to compel the performance of a public 
trust should be by information by the A.-G.— 
Evan v. AVON CORPN. (1860), 29 Beav. 144; 30 
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L. J. Ch. 165; 3 L. T. 347; 6 Jur. N.S, 1361; 


9 W.R. 84; 54 4H. R. 581. 
Annan :—Apld. Watson v. Hythe B. C. (1906), 70 J. P. 


682. Enforcement against foreign government.| 
—By a contract dated in Mar. 1862, between the 
Peruvian Govt. & a Peruvian co., the co. were to 
have, for eight years from the date of the contract, 
the exclusive privilege of consigning guano to 
Great Britain & Ireland, & the net proceeds were 
to be held in London by the consignees, T., B., & 
co., at the disposal of the Peruvian Govt., after 
setting apart preferentially the sums required for 
payments in respect of the Peruvian debt. 

The Peruvian Loan, 1862, was raised in London 
by the issue of bonds upon the express hypotheca- 
tion, in addition to the guarantee of the Peruvian 
Govt., of the guano to be imported into the 
Colonics & Belgium, as well as the guano to be 
consigned by the Consignment co. to Great Britain 
& Ireland. 8 per cent. on the sums subscribed was 
to be applied by T., B., & co. out of the proceeds 
of guano towards the redemption of the bonds by 
purchases at the market price whenever the bonds 
were at or below par, & by drawings whenever the 
bonds were above par. 

In 1865 the Peruvian Loan, 1865, was contracted 
by the issue of bonds at 84}, since which time T., 
B., & co., as general financial agents of the Peruvian 
Govt., had, instead of redeeming bonds of 1862 by 
purchases at the market price, cancelled such 
bonds, which had becn received in exchange for 
bonds of 1865, issued at 834, such price being higher 
than the quoted price of bonds of 1862 at the time. 

In a suit by a bondholder on behalf of himself & 
the other bondholders against T., B., & co., the co. 
& the Peruvian Govt. to have all the guano in 
Great Britain & Ireland & the colonics consigned. 
to & coming to the hands of T., K., & co., pursuant 
to the contract between the Peruvian Govt. & the 
co., applied in the redemption of the loan of 1862, 
according to the terms of the bonds :—Held: 
the doctrines of the ct. as to trusts were not 
applicable either to the foregoing contract or to the 
contract between the Peruvian Govt. & the bond- 
holders, both of which were Peruvian contracts, 
& to be construed according to the law of Peru, 
& assuming that the doctrines as to trusts did 
apply, the ct. could have no jurisdiction to enforce 
them against the property of a foreign Govt. in 
the hands of its agent in this country.—SMITH v. 
WEQUELIN (1869), L. R. 8 Eq. 198; 38 L. J. Ch. 
465; 20 L. T. 724; 17 W. R. 904. 
eA :—Mentd. Goodwin v. Robarts (1876), 1 App. 

as. . 

Enforcement of voluntary settlements.] — Sce 
SETTLEMENTS, Vol. XL., pp. 537, 538, Nos. 801- 
811. 

Enforcement of trusts for creditors.] — See 
Part I., Sect. 9, sub-sect. 8, C., ante. 

Enforcement of charitable trusts.|—See CHARI- 
TIES, Vol. VIII., p. 389, Nos. 2080-2089. 

Administration of estates by court.| — See 
EexEecuTorS, Vol. XXIV., pp. 750 et seq. 


SUB-SECT. 2.—CONSIDERATION. 
See, generally, FRAUDULENT & VOIDABLE CON- 
VEYANCES, Vol. XXV., pp. 145 et seq. 
683. Whether necessary—Trust completely con- 
stituted.|—A bond, & all sums of money recover- 
able in respect thereof, were assigned to trustees, 
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683i. Whether necessary—-Trust completely constitutcd.}— CORBETT tv. 


2 #) 7 -—OAN. 


McNeiy (1906), 41 N. 8 BR. 110; 2K. L. BR, 


Part J.—TRuvusts. 


in trust for such intents & purposes, & such person 
or persons as E., a married woman, should direct 
or appoint; &, in default of appointment, for 
her separate use. E. afterwards appointed her 
interest in the bond to certain persons, in order to 
jndemnify them in case they should not be able to 
recover the whole of a sum appropriated by her 
husband, who was their solr., & for no other 
consideration appearing upon the deed :—Held: 
this was an executed trust, to which, though with- 
out consideration, the ct. would give effect. 

A declaration of trust is considered in a ct. of 
equity as equivalent to the transfer of a legal 
interest in a ct. of law; & if the transaction by 
which the trust is created is complete, it will not 
be disturbed for want of consideration (LORD 
LANGDALE).—COLLINSON v. PatTrrRick (1838), 2 
Keen, 123; 7L. J. Ch. 83; 48 E.R. 575. 


Annotations :-—Refd. M‘Fadden v. Jenkyns (1842), 1 Hare, 
458; Meck v. Kettlewell (1842), 1 Hare, 464. 


684. ——-- -|—A. cestui que trust, though a 
volunteer, can enforce his rights against the trustce 
as soon as the trust funds come to the hands of 
the trustee.— WESTBURY v. CLAPP (1864), 3 New 
Rep. 633 ; 12 W. R. 611. 

685. ——- ———.}]--JonrEsS v. Lock, No. 58, 
ante. 








, -|—When the transaction is com- 
pleted & the donor has created a trust in favour 
of the object of his bounty, equity will interfere 
to enforce it. The reason why equity will not 
interfere in favour of a mere volunteer, but 
requires a valuable considcration for the trans- 
action, is that in such a case there is nothing wrong 
in the donor changing his mind (WILLS, J.).— 
ITARDING v. TITARDING (1886), 17 Q. B. D. 442.3 55 
a : Q. B. 462; 34 W. R. 775; 2 7T. L. RR. 856, 


Annotations :—Refd. Pe Wancock, Hancock v. Berrey (1888), 
ot L. J. Ch. 793; Re Hughes (1888), 59 L. T. 586; 
Brandts v. Dunlop Rubber Co., [1904] 1K. B. 387; Le 
Westerton, Public Trustee v. Gray, [1919] 2 Ch. 104. 


687. Incomplete trust.!—Devise of copy- 
hold estates to the wife of A. to be disposed of as 
she should appoint; & a bequest of two hundred 
guincas to pay the fines of her admission, the 
surplus to herself. She is not admitted, but 
appoints to her husband, who is the residuary 
legatee, & gives her credit for the two hundred 
guimeas in account. He becomes bkpt. :—Weld: 
the credit in account was a mere declaration of 
trust without consideration & not binding upon 
his creditors.—Re Smiru, Hx p. SMiTH (1812), 1 
Rose, 208, L. C. 

Annotation :—Consd. Parsons v. Coke (1858), 27 L. J. Ch. 


688. .]|—If a trustee holds property under 
a voluntary deed, the ct. will make him perform 
the trusts with regard to that property: but it 
will take no steps to enforce completion of a trust 
by the author of a voluntary settlement.— 
WALROND v, WALROND (1858), John. 18; 28 
.. J. Ch. 97; 82 L. T. O. S. 122; 22 J. P. 754; 
4 Jur. N.S. 1099; 7 W. R. 33; 70 E. R. 322. 


Annotations :—Refd. Crouch v. Waller (1859), 4 De G. & J. 
02; Gibbs v. Harding (1870), 39 L. J. Ch. 374. 
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she had paid £2,000 to the trustee, & declaring 
trusts of that sum. In point of fact she had not 
paid, & never did pay any, moncy to the trustee. 
The trustee also executed the deed :—Held: 
neither the settlor nor the trustee incurred any 
obligation whatever in respect of the £2,000.— 
MARLER v. TomMmas (1873), L. R. 17 Eq. 8; 43 
I. J. Ch. 733 22 W. R. 25. 

690. —-—- —-—.]—HaArpiInu v. Harpina, No. 
686, ante. 

Enforcement by stranger to consideration.]— 
See Contract, Vol. XII., p. 46, Nos. 245, 249. 

Consideration for settlements—-Who are within 
the consideration.|—See FRAUDULENT & VolIp- 
ABLE CONVEYANCES, Vol. XXV., pp. 177, 173, 
237-239, Nos. 200-208, 636-664; SETTLEMENTS, 
Vol. XL, pp. 525-529, Nos. 699-731. 
.]|—See, generally, SEYTLEMENTS, Vol. XL., 
pp. 524-538. 

Voluntary assignment of chose of action.]—Svre 
Cnoses In Action, Vol. VILI., pp. 496-500. 

Incomplete gifts.|—See Girts, Vol. XXV., pp. 
529 -541. 

——-~ Assistance of court to complete.|—Sre 
Girts, Vol. XXV., pp. 533-538, Nos. 231-263. 





SUB-SECT. 3.—PARTIES, 

See R.S. C., Ord. 16, rr. 32-47. 

691. Infant.|—Where the legal cstate is in 
trustees & an exccution of a trust is to be directed, 
there is no occasion to give an infant a day (per 
Cun.).—THORNTON v. BLACKBOURNE (1731), 2 Hq. 
Cas. Abr. 303; 22 IM. R. 255. 

692. Beneficiaries.|—Bill by a trustee of a sum 
secured by a policy of assurance, to compel the 
person, on whose life the assurance was effected, 
to replace the sum assured, which he had lost by 
fraudulently surrendering the policy for value to 
the assurance society. Jemurrer, because the 
cestuis que trusis were not parties, allowed without 
costs.—FORTESCUK v. BARNETT (1833), 1 Coop. 
lemp. Cott. 367; 2 L. J. Ch. 98; 47 E. BR. 899. 

693. Settlor.;—-Whcere a voluntary trust is per- 
fected, the settlor is not a necessary party to a 
suit by the cestui que trust against the trustee, to 
compel its performance.—-REED v. O'BRIEN (1843), 
7 Beav. 32; 49 EH. R. 974. 

694. Trustees—Trust to sell & pay mortgage 
debt—Subsisting term to secure portlions—-Whether 
trustees of portions term necessary parties.|—An 
estate was charged with a mtge. & with portions, 
& a term was vested in trustees for securing the 
portions. A second estate was conveyed on trust 
to sell and pay the mtge. & portiona In a suit 
for the execution of the trusts, the mtgee. objected 
that the trustees of the term were not parties ; 
but the objection was overruled.—DALTON v. 
HAYTER (1844), 7 Beav. 313; 49 E. R. 1085. 
Annotations :—Refd. Boyse v. Rossborough (1853), Kay, 71 ; 

Chaffers v. Day (1855), 3 W. KR. 263; Gilbert v. Lewis 

(1862), 32 L. J. Ch. 347 ; Brown v. Wales (1872), 27 L, T. 

410. Mentd. Inman v. Wearin 50), 3 De G. & Sm. 


(a 
729; Jervis v. Berridge (1873), D1 W. R. 395; Re Nobbs, 
ees s v. Law Reversionary Interest Soc., [1896] 2 Ch. 


689. ——_ -.|—A married woman executed 695. Remainderman—-Presumptive next of kin.] 
& voluntary settlement containing a recital that | —Where property is settled in trust, in remainder, 
687i.——- Incomplete r. Stranger.) — Lond having been FIELD v. NEW BRUNSWICK & OANADA 


trust. J— 
GARDINER ». GARDINE 
IC. L. R. 565.—IR. Saas 


687 fi. —— -~—_.}—_ a 
MOLLOY (1880), 5 L. i Ir, 339.-—IR- 
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6921. B 


oO 
Ss 
enefictaries.]— MULHOLLAND 
%. MERRIAM (1878), 4 Gr. 152,—CAN. 


conveyed in consideration of the 
grantee agreeing to convey a certain 
portion to a third person, who was no 
party to the transaction :—Held,; this 
person could maintain a suit in his 
wh name for such portion.—SHAwW v. 
HAW (1870), 17 Gr. 282.—CAN. 


t, Party having interest.) — BROOK- 


Ity. & LAND Co. (1871), N. B. Dig. 774. 
-—CAN. 


u. ——.] — McNEMm v. CORBETT 
(N. 8.) (1907), 39 8. CO. TR. 808.—CAN. 
a. ——.] — INTERNATIONAL MINING 
SYNDICATE v. STEWART (1914), 48 
N.S. R. 172; 14 EB. L. R. 189.—CAN. 


b, ——-.] — SIMMONDS v, PALLAS 
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Sect. 12.—Enforcement of trusta: Sub-sects. 8 & 4. 
Sect. 18: Sub-sects. 1 & 2. Sect. 14: Sub- 
sect. 1, A. & B.|) 


for the persons who should be the next of kin of 
the tenant for life at her death, the presumptive 
next of kin are not necessary ‘parties to a suit 
instituted for the execution of the trusts during 
the lifetime of the tenant for life.— FOWLER v. 
JaMES (1847), 1 Ph. 803; 1 Coop. temp. Cott. 290 ; 
16 L. J. Ch. 266; 41 EF. R. 838, L. 


C. 
Annatavons —Refd. Roberts . Roberts a U1et8), 2DeGa.& 
8m ; Paul v. Paul (1880), 4 


698. *peneons entitled to molety Enforcement of 
trusts of other moiety.]—Bequest in trust to invest 
& pay the interest of a moiety to A., & afterwards 
to her children, & the other moicty to B. & after- 
wards to her children. 

The interest on a moicty of £1,000 invested on 
mtge. was paid to A. for thirty years. On her 
death, the mtge. was got in :—Held: <A.’s children 
could maintain a suit for their moiety, without 
making B. & her children parties——HARES v. 
STRINGER (1852), 15 Beav. 206; 61 I. R. 516. 

697. Appointment of person to represent state. |— 
The action was for execution of the trusts of a 
will under which the following persons & classes 
had distinct interests dependent upon the construc- 
tion of a reversionary gift (a) the heir-at-law ; 
(b) the next of kin; (c) children of the heir who 
had died before the period of distribution ; (d) chil- 
dren of the heir living at that period ; (e) children 
living at that period of next of kin who were then 
dead; (f ) children of next of kin who had survived 
their parents & died before the period of distribu- 
tion. The only parties before the ct. belonged to 
class (ec); & there was evidence that it would be 
difficult to answer inquiries as to (a), (b), (c) & (d). 
The judgment directed that persons should be 
appointed at chambers to represent, for the purpose 
of determining the questions of construction, the 
persons & classes (a), (0), (c) & (d) 3 inquiries as to 
(e) & (f), & if it should appear that there were 
any persons within class (e), & that they had all 
since died, or that there were any persons within 
class (J ), then the like direction as to those classes 
respectively; the chief clerk to certify with 
a pe to the above mattcrs independently in the 

instance. 

The reversionary gift raised a distinct interest 
in FI., who had gone to California in 1848, two 
years before testator’s death, & had not been 
eel 8 I. Kq. R. 335; 2 Jo. & Lat. | 25.—SCOT. 


IR. 
6. Attorney- General of province.J— Ke 


A.-G. OF Nova Scotia v. AX¥FORD, 
BuaTir & ZINCK (1885), 13 8. C. It. 294. | to pay 
is & suc 


d. ——.]—LANGILLE v. ia ae ), payment made accordingly :-—Held : 
61 N. 8. 8. It 429; 36D. L. 368,— he husband could not afterwards 
CAN. revoke such directions & sue the trustees 

for a money.—COWPER . 

PART I. SECT. 13, SUB-SECT. 1. ae »,5W. 





e. Proviston for revocation.}—There 
may be cases in which, where no other 
person but the settlor is intereated 
the deed may be regarded as a mere tr 
direction as to the manner in which the om 
settlor’s property should be applied for 
his bene ‘i as such revocable by the 
settlor, but where there is an infant 


is fora bond 


beneficiary, the deed cannot be re- Se) 

voked.—GoOLAM YASSIN_ 2. oe ICIAL sib, 17 Gr. Paw —CA 

TRUSTEE OF paNGa (1882), IL. R. 8 

rae 887. Page Pus. 338. —CAN. 
eae WNE v. CAVENDISH 

asia), 7 7 ft. Eq. R. 309; 1 Jo. & Lat. 851), 20'8. Gt 


861), 13 hae wees core! 


teen aoe CHURCH 
Se ScoTLAND v. BuLAoK, (1909} S. C., 


(1891), 21 21 


Whether revocation § allowed.) — 
Where a husband directed by writing 
ersons to hold moneys in trust, 
he interest to his wife for life, 
directions were acted upon, & 


. & A’B. 88,—AUS. oD 
Where Pe are property 


due to the elicits who accepts the 
trust, its revocation may be 
subsequent conduct of the 
arties wholly inconsistent with the 

rust.—-FALCONER v. SAWYER (1851), 
2N. 8. R. aes 277.—CAN. 


Lane Vv. 
———.}-—FRost v. mete (1874), 2 
oe v. BRULE (B. C.) 
7.—-CAN. 
NGEAUD v. PACKER 


— MI 
. KR. 267.—CAN. 


q. ———-])—Where a trust has been 
once perfectly created although there 


TRUSTS AND TRUSTEES. 


heard of for twenty years past. Pltf. was the 
actual legal suber representative of testator :— 
The judgment directed that if it should appear 
that H. survived testator & had no egal personal 
representative, a person should be appointed at 
chambers to represent his estate for the purposes 
of the action.— He PEppirT’s ESTATE, CHESTER v. 
PuHinuips (1876), 4 Ch. D. 2380; 46 L. J. Ch. 95; 
25 W. R. 211. 

Annotation :—Refd. Moore v. Simkin (1885), 53 L. T. 815. 


Parties to enforcement of trust for creditors.]— 
See Nos. 621-638, ante. 


SUB-SECT. 4.—Loss oF Riagut By DELAY. 
See Part IV., Sect. 2, sub-sect. 4, post, 


Sect. 13.—REVOCATION, AVOIDANCE, AND 
RECTIFICATION OF TRUSTS. 
SuB-sEcT. 1.—REVOCATION AND AVOIDANCE. 


698. Provision for revocation — Disentaliling 
agreement providing for trust—For son with limited 
control—Power of revocation exercised by son.]|— 
A father, being desirous to disentail his estate, 
procured the consent of the next heir, his eldest 
son. The minute of agreement between them 
provided that the father should pay absolutely to 
the son £4,000: & secondly, should pay to trustees 
the further sum of £3,000, for the benefit of the 
son; it being open to the father to limit the power 
& control of the son over the said £3.000, to such 
extent, & in such manner, as he should think 
proper; ‘' & in particular,” to direct the trustees 
to hold it for the son’s behoof “ in life rent only, 
& for the issue of his body in fee, whom failing, 
to his nearest heirs & assignees.’’ Three months 
afterwards, a bond was executed by the father 
as security for the £3,000, in favour of the trustees 
‘* & for the ends, USES, & purposes expressed in a 
declaration of trusts,’’ of even date therewith. 
The deed of declaration restricted the son’s interest 
to an alimentary life rent ; & failing his issue, the 
fee was given to his aunt & her children. The 
son declared his acquiescence in the bond, & 
declaration of trusts, which were subsequently 
delivered to the trustees, who paid the income of 


may have been no transmutation of 
possession, it cannot be dofeated by 
any eupeoguens act. of the settlor.—— 
J AMSETJT eae v. SONABAI (1865), 
2 oe 133.—I 


Boi Sere v. 
12 i. Eq. 159.—IR. 
-] — MACDOWALL v. GORDON 
(1835), 11 Sh. (Ct. of Sess.) 952.—SCOT. 

—SMITTON v. Hoe 1839), 
Dunl. ( ( t. of Sess.) 225; Fac. 
Coll. 227.—SCOT, 


RoceErs (1848), 


PLAISTED 


to pay a debt See 


A trust - eee poaton & 
deed of settlement might be validly 
revoked even as regards heritage in 
Scotland by a will executed in Hngland 
in English form.—L&ITyH’s TRUSTEES 
v. LEITH (1 848), 10 Dunl. Sa of Sess.) 
1137 ; 20 So. Jur. 418.—S$00 

Ra. J—A young ae ‘the day 
after she became of age conveyed 
to trustees by a deed, which she only 
saw the sae before, her whole funds, 
the fee to be held for the issue o = 
contemplated marriage :—Held : 
was entitled four days citeca ards” to 
revoke aa deed.—MURISON v. DIOK 
vos eit Dunl. face of Sess.) 529; 
San 239. OT. 


bb. sm pace fy. [KIPPRN’s 


mplied 


BOOMER 





Part I.—TRvstTs. 


the £8,000 to the son. After tho father’s death, 
the son married, & subsequently died, survived 
by his widow, but without issue. He left a deed 
by which he revoked the destination in the 
declaration of trusts in favour of his aunt & her 
children, & bequeathed the £3,000 to his widow. 

The son could not possibly be bound by any 
erroneous interpretation which the trust deed 
might have put upon the original contract, so as 
to substantially vary its operation & effect 
ees SELBORNE).— WIGHTMAN v. COSTINE (1879), 

4 App. Cas. 228, H. L. 

Power of debtor to revoke trust for creditors.|— 
See BANKRUPTOY, Vol. V., pp. 1179-1182, Nos. 
9532-0552. 

Revocation of settlements.|—Sce SETTLEMENTS, 
Vol. XL., pp. 546-551, Nos. 884-936. 

Avoidance of settlements.|—See SETTLEMENTS, 
Vol. XL, pp. 551-557, Nos. 037-979. 

Avoidance of conveyance in fraud of creditors.|— 
See FRAUDULENT & VOIDABLE CONVEYANCES, 
Vol. XXV., pp. 207-216, Nos. 429-501. 


SUB-SECT, 2.—RECTIFICATION, 

699. Trust for raising money—Charged on void 
term—Transferred to another term.;—A trust for 
raising a sum of moncy on a term which happens 
to be void, transferred by another term, whereon 
the grantor had power to charge it.— Bisco v. 
BANBURY (EARL) (1676), 1 Cas. in Ch. 287; 22 
EH. lt. 804 ; sub nom. Brisco v. BANBURY (LADY), 


Treem. Ch. 309 ; Freem. K.B. 309, L. C. 
Annotations : -—Mentd. Mertins v. Jolliffe (1756), Amb. 311; 
Jones v, Sinith (1841), 1 Hare, 43. 


Debenture trust deed——No jurisdiction in court to 
vary—Without consent of all parties.|—Sce Com- 
rANIes, Vol. X., p. 813, No. 51938. 

Rectification & variation of settlements .|—See 
SETTLEMENTS, Vol. XI.., pp. 5389-545, 577, 578, 
Nos. 812-883, 1123-1125. 

Variation of settlements on dissolution of mar- 
riage.|-See TIusBAND & WuFE, Vol. XXVII., 
pp. 517-5338, Nos. 5576-5778. 
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14.—CONSTRUCTIVE AND IMPLIED TRUSTS. 
SUB-SECT. 1.—-CONSTRUCTIVE TRUSTS. 

A. In General. 
See Law of Property Act, 1925 (c. 20), 5. 53 “ 


SECT. 


700. How created—By implication of law. 
Cook v. FOUNTAIN, No, 22, ante. 

701. ——— _——,]—Constructive trusts, or trusts 
resulting by implication of law, are not within 
Stat. Frauds by an express exception in the 
statute itself. They arise from the apparent 
nature of the transaction.—ESPINASSE v. LOWE 
(1764), 7 Bro. Parl. Cas. 345; 3 HE. R. 223, H. L. 

702. Presumed from circumstances.|—The 
presumption of a trust for a particular person may 
be assumed from the circumstances.— Re EMERY’S 
Trusts (1851), 17 L. T. O. S. 69. 








703. --——,|—-STANDING v. BOWRING, No. 
862, post. 

704, --—- --—-.|—Soar v. ASHWELL, No. 13, 
ante. 

705. ~—-~ Consequences of acts of parties.] 





—PooLrty v. BupD, No. 679, ante. 

— — Copyhold fine paid by first tenant of estate 
for lives..—See CoryHomps, Vol. XIII, p. 64, 
Nos. 790-704. 

Failure to exercise power.|—See POWERS, 
Vol. XXXVII., pp. 526-528, Nos. 1166-1189. 

Distinguished from express trusts.|—See Sect. 2, 
sub-sect. 1, B., ante. 

706. Whether within Statule of Frauds.]— 
ESPINASSE v. LOwk, No. 701, ante. 

Whether within Statutes of Limitation.]—See 
LIMITATION oF Actions, Vol. XXXII., p. 469, 
Nos. 1330-1334. 

Whether within county court jurisdiction.j|— 
See County Courts, Vol. XITI., p. 475, No. 242. 

Charitable trusts—Jurisdiction of court on petl- 
tion.]—See Cnanririzs, Vol. VIIL., p. 403, No. 2327. 

Constructive trustees.|—See Part IL., Sect. 7, 
post, 





B. Renewal of Leases. 
See, generally, LANDLORD & TENANT, Vol. XXXT., 
p. 68-87, Nos. 2155~2306. 
707. General rule .|—Whero a lease, renewable 
for ever, had expired by the dropping of the lives, 


8S. L. T. 657.—SCOT. 


‘TRUSTEES (1871), 10 Macph. on of (L.) 23; 2 N.S. W. W.N. 83.—AUS. 
apie: 44 Sc, Jur. 84.—SCO q. Necessity for notice of repudia- 700ii. --—— ——.]—FINUCANE 0. 
}—~ Kerr v. URE aaiy, tion. jaa WARE v. SAUNDERS (Man.) 





1 Mac eph. (C (Ct. of Sess.) 780; 45 Sc. 

Jur. 51: OT. 

f. aE ans vi _ MACKEN: 
Z1K'S TRUSTEES (1878), & (Ct. of 
Sess.) 1027; 15 Sc. L. R. 690. —SCOT. 
Cars tar ek TRUSTEES 7%. 
Hamuron (1879), (Ct. of Sess.) 
1216; 168¢. L. R&R. Fon —SCOT, 





boememneeet tl pened 


h. Enns — Ropenteon v: RoBERT- 
RON’ Trusta (1892) (Ct. of 
Seas.) 849; 29 Sc. L. Re 758, se Sor. 


k. ———.]—-SHEDDEN v, SEHDDEN’S 


TRUSTEES (1805), 2 a a (ct. of ay 
228; 33 Sea L 15 Ss. L. 
180. cor. 

1, -—~.] — Bynes’s TRUSTEES v. 


GEMMELL eee 23 R. (Ct. of Sess.) 
eon Sc 2.236; 38. L. T. 214. 


Lyon v. LYON’s TrRuUS- 
oF. XCt. of Sess.) 653; 


m, ——- 
TIES capoi), § 
2, 668; 8 8. L. T. 489.— 


38 Sa. LL. 
ie 





-}—MIDPLETON bs TRUSTERS 
; MIDDLRTON. olathe . 67; 46 Be. 
L. cae 48 ; 16 S. , 431 — SCOT. 


TAYLOR v. On ground as of A “Mach. 
(cto of Sess.) 928; 37 Sc. Jur. 482.— 





iar Tl teh, Sete 
a vo. ¥ R > 
Sess.) 876; 48 Sc, 3492 1 


(1912), 21 W.L. R. 499; 4D. LL. R. 
312; affd. (1913), 22 Ww. L. R. 620; 
. i. R. 812. —CAN, 

r. re ian Rael: of condition — 
Whether trust avoided.|—If a trust or 
endowment be created bond fide, the 
mere fact that the parties in possession 
of the trust or endowed property do not 
carry out the conditions of the trust 
docs not invalidate the transactions.— 
KASHIFSHUREB DASSER v. KRISHNA- 
KAMINER DASSEE (1863), 2 Hay 557.— 


PART I. SECT. 13, SUB-SECT. 


t. Rectification of trust deed.| — 
deed of trust was executed by . 
debtor, & by a mistake in setting iar 
the metes & bounds a portion of the 
PEO erty intended to be conveyed was 

tted; subsequently to which a 
creditor ‘obtained & registered a judg- 
ment against the debtor :—Held: the 
assignees in trust were entitled to have 
the mistake rectified & the lien of tho 
udgment creditor did not attach upon 

he land.-—-MCMASTER v. PH1PpPs (1855), 
5 a 253.—CAN. 

——,J-—-A.-G. v. WILLIAMS (1914), 
33. N. Z. ZL. R. 913.—N.Z. 


PART I. SECT. 14, SUB-SECT, 1.—A. 


71001. How created—B fon itegvion. of 
law.]—Re TERRY (1886), S.W.L. R. 


REGISTRAR OF TITLE, [1902] St. MR. 
Qd. 75.--AUS. 

700 iii. ——-~ .}--An = adminis- 
trator purchased from Govt. in his own 
name, & with his own funds, land in 
which intestate as occupant had a pre- 
emptive right, at the same price as it 
had been agreed to sell to intestate ; 
but being administrator the Govt. did 
not require him to pay tho value of 
improvements mado by intestate :— 
Held: he was a trustee for the hoir-at 
law of intestate, & could not purchase 
for his own bencfit.--FosTER v. 
as (1856), 5 Gr. 510.—CAN. 

700 .}—-MCDOUGALL ¥, 
BrLL (163), 10 Gr. 283.—CA aoe 

700 v .|—PI0 v. 
CuNTRAL “BANK (1863), 5 in MtT2.— 











700 vi. ——.J—MAGUIRE v, 
MAGUIRE & TORONTO GENERAL TRUSTS 
CoRPN. (1921), 64 D. L. R. 204; 50 
O. L. BR. 162.—CAN. 

700 vii. ——- ——~.]—AT.LEYNE ¥. AL- 
LEYNE Sery 8 I. Kq. KR. 493; 
Jo. & Lat. 644.-—IR. 

M‘CANN, 


see le Vv. 
11920) 1 I. R. 99.—IR. 

0. Whether sum deposited in bank 
impressed with trust.}--MERCHANTS 
BANK OF CANADA ¥. THOMSON (LIQUI - 
DATOR OF THE CANADIAN AGENT: 
Lrp.) (Alta.), [1919] 1 W. W. R. 855 
68 S,0.R. 287; 45D. L. R. 616 —OAN. 





——amee 
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Sect. a and implied trusts : Sub-sect. 


$ 


so that, in fact, only a tenancy from year to year 
existed, but the owner in fee of the lands, the 
tenants & their subtcnants had all been acting for 
years on the terms of the lease which was at length 
duly renewed :—JIeld: no one of them could 
subsequently set up in equity claims adverse to the 
several characters they bore under such lease & 
sub-lease.—ARCHBOLD v. SCULLY (1861), 9 H. LL. 
Cas. 360; 5 L. T. 160; 7 Jur. N.S. 1169; 11 


E. R. 769, Hi. lL. 
Annotations :-—Mentd. Le Clerc v. Greene (1873), 22 W. R. 


428; Webster v. southey (1887), 36 Ch. D. 9; Beighton 
v. Beighton (1895), 64 L. J. Ch. 796; Re pstley & 
Tyldesley Coal & Salt Co. & Tyldesloy Coal Co. A 99), 
G8 L. J. Q. B. 2523; Dominion Coal Co. v. Maskinonge 
S.s. Co., [1922] 2 K. B. 132; Weld v. Petro (1928), 97 
i. J. Ch. 399. 

708. Whether trust created—Renewal by person 
partly interested—Trust only when special duty 
exists..—There is no authority for the general 
proposition that if a person only partly interested 
in an old lease obtains from the lessor a renewal, 
he must be held a constructive trustee of the new 
lease, whatever may be the nature of his interest 
or the circumstances under which he obtained the 
new lease. A person renewing is only held to be 
a constructive trustee of the new lease if, in respect 
of the old lease, he occupied some special position 
by virtue of which he owed a duty towards the 
other persons interested: as, for example, in the 
case of a renewal by a tenant for life of settled 
jeaseholds, or by a partner of a partnership lease, 
or by a mtgee. of a mortgaged lease. In all such 
cases the new lease is treated as engrafted on or 
as forming part of the original lease. 

A lessor granted a lease for seven years of a 
house in which the lessee carried on a profitable 
business. On the expiration of the term, the 
lessor refused to renew, but allowed the lessee to 
remain as tenant from year to year at an increased 
rent. During that tenancy the lessee died intes- 
tate, leaving a widow & three children, one being 
an infant. The widow took out administration to 
her husband’s estate, & she & the two adult 
children, one of whom was a son, continued to 
carry on the business under the existing yearly 
tenancy. The widow & son each applied to the 
lessor for a new lIecase for the benefit of the estate, 
which he refused to grant, but, having determined 
the yearly tenancy by notice, he granted to the 
son *‘ personally ”’ a new lease for three years at 
a still further increased rent. 

In an action which had in the meantime been 
instituted by the three children, including the 
infant, against the administratrix for administra- 
tion of intestate’s estate, the administratrix applied 
to have the new lease treated as having been taken 
by the son for the benefit of the estate & for an 
account of the rents & profits received by him :— 
Held: the evidence took the case out of Ex p. 
Grace, No. 710, post, in that it showed that the 
right: or hope of renewal had been determined by 
the lessor himself before the son intervened, so 
that the new lease could not be treated as an 
accretion to the estate of deceased, & also that the 
son had in no way abused his position nor stood 
in any fiduciary relation towards nor owed any 
duty to the other persons interested in the estate ; 
& he was therefore entitled to retain the lease for 
his own benefit.—Re Biss, Biss v. Biss, [1903] 


PART I. SECT. 14, SUB-SECT, 1.—B. 


(1880), 5 L. R. Ir. 633.—IR. 


TRUSTS AND TRUSTEES. 


2 Ch. 40; 72 L. J. Oh. 473; 88 L. T. 403; 51 

W. R. 504; 47 Sol. Jo. 388, C. A. 

Annotation :-—Refd. Griffith v. Owen, [1907] 1 Ch. 195. 
709. —_—— Co-lessee.|—-Three lessees of a 

church lease. One renews in his own name, it 

shall be a trust for all.—PALMER v. YOUNG (1684), 

1 Vern. 276; 1 Eq. Cas. Abr. 880; 23 E. R. 468. 


Annotations :—Consd. Ie Biss, Biss v. Biss, [1903] 2 Ch. 40. 
The case was one of cloar breach of faith & was decided 
on its own special circumstances & is no authority what- 
over to support the more general propostige for which it 
is often cited (RomrER, ]L.J.). Reid. 2e Lulham, Brinton 
v. Lulham (1884), 53 L. J. Ch. 928. 


710. Co-lessee with infant.|—If a 
person jointly interested with an infant in a lease, 
obtain a renewal to himself only, & the lease 
prove beneficial, he shall be held to have acted as 
trustee, & the infant may claim his share of the 
benefit ; but if it do not prove beneficial he must 
take it upon himsclf.— Fz p. GRACE (1799), 1 Bos. 
& P. 3768; 126 Is. R. 962. 

Annotation :—Distd. I?e Biss, Biss v. Biss, [1903] 2 Ch. 40. 

711. Renewal by tenant for life—Under 
covenant to assign to trustees.|—A. on the marri- 
age of B. his son settles a lease on B. for life, to his 
wife for life, & then to the issue of the marriage. 
B. covenants from time to time to renew the Icase, 
& to assign it on the same trust. He renews the 
lease, but does not assign it to the trustees, & dies 
greatly indebted. This lease is bound by the 
marriage agreement, & is not assets for payment 
of B.’s debts.—PLOWMAN v. PLOWMAN (1693), 
2 Vern. 289; 23 K. R. 786. 

712. .|}—Tenant for life under a settle- 
ment of a Crown lease gets a renewal in reversion 
it shall go to the uses of the settlement.—TASTER 
v. Marriorr (1768), Amb. 668 ; 27 KE. R. 433. 
Annotations :—Refd. Randall », Russell (1817), 3 Mer. 190: 

Re Biss, Biss v. Biss, [1903] 2 Ch. 40. 

713. -]—Where tenant right estate 
settled upon marriage is renewed the renewal is to 
the uses of the settlement.—PICKERING v. VOWLES 
(1783), 1 Bro. C. C. 197; 28 KB. R. 1080, L. C. 
Annotations :—Apld. Randall v. Russell (1817), 3 Mer. 190 ; 

Re Lulhaim, Brinton v. Lulham (1884), 53 1. J. Ch. 928. 

Refd. Ze Biss, Biss v. Biss, (1903] 2 Ch. 40. 

714. .]|—Testator gives to his daughter 
B. a leasehold, held under the corpn. of L. for three 
lives & twenty-one years after the death of the 
survivor, ‘‘ for all his estate & interest therein.”’ 
He gives other parts of his property to his son, & 
two other daughters; & the residue of his estate, 
real & personal, to be equally divided between 
his three daughters & his son; with a proviso 
that, in case of the death of any without leaving 
issue ‘‘the dying child or children’s share or 
shares ’’ should go over to & be divided among the 
survivors ; followed by a clause that any or either 
of his children who should dispute his will should 
have no benefit from any thing therein contained, 
but the share or shares therein before given to him, 
her, or them should go to the others. 3B. enters 
on the leasehold given her by the will, &, after the 
expiration of the three lives, but during the 
twenty-one years which commenced on the death 
of the survivor, obtains a renewal. She then dies, 
after the expiration of the twenty-one years, 
without issue, having by her will given the premises 
to J. ‘‘ for all her estate & interest therein.” On 
her death, S., the only surviving child of testator, 
enters by virtue of the proviso in his will. J. 
brings ejectment & recovers possession; & after- 


d. —— Settlor.)-—— Re ANDER- 
v. ile ESTATE (1869), 18 W. R. 248.-- 
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7121. Whether trust created—Renewal 712 iii. ——-_ -———.] — BARRETT 
by tenant for life..}—EYRE v. DOLPHIN | HANBURY, [1919] 11. R. 275.—IR. 
(1813), 2 Ball. & B. 290, 298.—IR. 712 iv. ——_-———_. }~ BRaDY v. BRADY? e ——— & remainderman.] — 


T12ii. - —- — —,)—O’BRIEN v. EGAN 


[1920] 1 I. R. 170.—IR. 


Lands, held under a lease for lives, 


Part I.—Trusts. 


wards purchases the reversion in fee, for which the 
option is given him, as tenant of the premises, by 
the corpn.:—Held: (1) the proviso in the will, 
with reference to the subsequent clause, extended 
to all the interests taken by the children under the 
will, & was not confined to the residue only ; the 
meaning of the word shares being explained by 
that subsequent clause ; (2) the rencwed lease was 
purchased by B. as trustee of the term, & went 
over to S. upon her death without issue ; (3) with 
respect to the reversion in fee, J. was a purchaser 
thereof for his own benefit, there not being enough 
in the case to extend to it the principle upon which 
the renewed lease was held to be taken for the 
benefit of those in remainder.—ITARDMAN v. 
JOHNSON (1815), 3 Mer. 347; 36 E. R. 1338. 
Annotations :—As to (3) Distd. Fosbrooke v. Balguy (1833), 
2L. J.Ch. 135. Consd. 'l'rumper v. Trumper (1872), L. R. 
14 Kiq. 295; Aberdeen Town Council v. Aberdeen 
University (1877), 2 App. Cas. 544. _Distd. Re Ranologh’s 
Will (1884), 26 Ch. D. 590. Consd. Bovan v. Webb, [1905] 


1 Ch. 620. Refd. Giddings v. Giddings (1827), 3 ltuss. 
241; Lloyd-Jones v. Clark-Lloyd, [1919] 1 Ch. 424. 





715. --— -|}—RANDALL v. Russert, No. 
736, post. 
16. -.|—If a tenant for life of an 








underlease for eighteen years granted by a person 
who himself holds the premises so undcrlet along 
with other property under a lease for twenty-one 
years purchases the interest of his immediate 
Jessor & obtains from the supcrior lessor a renewal 
of the lease thus purchased, the renewed lease is 
subject so far as regards the premises which were 
comprised in the underlease to the same trusts as 
would have affected the underlease if it had not 
been signed or had not expired by the effluxion of 
time. The same rule holds though the lease at the 
time of the purchase was vested in a trustee upon 
trusts under which he could not have granted a 
rencwal of the underlease & though the tenant for 
life outlived by twenty-five years the time at 
Which the underlease would have expired by 
effluxion of time.—GIppiINGs v. GipDINGs (1827), 
3 Russ. 241; 58 EB. R. 367. 

<I nnotations :—Refd. Lioyd-Jones v. Clark-Lloyd, {19191 


1 Ch. 424, Mentd. Bradford v. Brownjohn (1868), 3 
Ch. App. 711, 


7 C RS 





Subsequent purchase of re- 
version.]--W. was benelicially entitled for his 
life to renewable leaseholds for three lives, held 
on trust to renew, & subject to certain charges. 
All the cestuis que vie having died, & W.’s right 
to renew being disputed by the reversioner, 
the trustee of the leaseholds, with the consent of 
the persons entitled to the charges, in order to 
facilitate the obtaining of a renewal, transferred 
the legal estate to W. by a deed, which recited, 
though contrary to the fact, that the charges 
had been paid by W. Thereupon W. obtained 
& renewal, without prejudice to the question 
In dispute, & subsequently, to avoid litigation, 
purchased the reversion in fee. He subsequently 
paid off the charges, & mortgaged the premises 
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subsisting, he devised his interest in the premises 
to T., subject to the charges :—Held: T’. took the 
fee subject to the charges.—TRUMPER v. TRUMPER 
(1873), 8 Ch. App. 870; 42 L. J. Ch. 641; 29 L. T. 
86; 21 W. BR. 692, L. JJ. 

718. Lease renewable by custom.]-— 
The doctrine that a renewal of leaseholds by a 
tenant for life enures for the benefit of the 
remainderman applies equally to a purchase of 
the reversion. Testatrix devised leaseholds renew- 
able by custom to J. for the residue of the term & 
after the death of J. during the residue of the term 
to the children of J. in equal shares. J. renewed 
the leascholds more than once, & finally purchased 
the reversion :—Held: the fee simple in the pro- 
perty passed by the devise in the will to the 
children of J. & became subject to the trusts of 
the will.—-PHILLIps v. Pni~iies (1885), 29 Ch. D. 
673; 54 L. J. Ch. 943; 53 1. T. 4033; 33 W. ht. 
863, C. A. 

Annotations :—Consd. Longton v. Wilsby Sa 76%. T. 


770; Bevan v, Webb, [1905] 1 Ch. 620; Griffith v. Qwen, 
{1907] 1 Ch. 195, 








719. - — ——.|—Re Biss, Biss v. Biss, No. 
708, ante. 
720. Renewal by trustee —Trustee for benefit 





of infant—Lessor refusing to renew to {infant.|— 
Lease of a market devised to a trustee for the 
benefit of an infant; lessor, before expiration of 
the lease, refuses to renew to the infant; trustee 
takes it himself, shall be obliged to convey to the 
infant, & account for the profits.—KerECH v. 
SANDFORD (1726), Sel. Cas. Ch. 61; 2 Hq. Cas. 
Abr. 741; Cas. temp. King, 61; 25 E.R. 223, L. C. 
Annotations :-—Distd. Norris v. Le Nove (1743), 3 Atk. 26. 

Apld. Taster v. Marriott (1768), Amb. 668 ; /te Anderson’s 

Estate (1869), 18 W. R. 218. Distd. Longton v, Wilsby 

(1897), 76. T. 770. Apld. Griffith v. Owen, 11907) 1 Ch. 

195; Lloyd-Jones v. Clark-Lioyd, [1919] 1 Ch. 424. 

Rofd. Owen v. Williams (1773), Amb. 734; Stone 9. 

Theed (1787), 2 Bro, C. GC. 243; Randall ». Russell (1817), 

3 Mer. 190; Aberdeen Ry. v. Blalkio (1854), 2 Hq. Rep. 

1281; Re Adams & St. Mary Abbotts, Kensington (1884), 

51 L. T. 382; Je Biss, Biss v. Biss, [1903] 2 Ch. 40; Bevan 

». Webb, [1905] 1 Ch. 620. 

721. -—— .}—Nothing is better estab- 
lished as a gencral proposition than that where 
a trustee for an infant renews a lease in his own 
name, the renewed lease shall enure for the infant's 
benefit. This is a doctrine founded on general 
policy to prevent frauds, & has long been an 
established rule in cts. of equity—BLEWETT ¥. 
MiLerr (1774), 7 Bro. Parl Cas. 367; 3 HE. R. 238, 
i. I. 

Annotation :— Refd. Re Biss, Biss v. Biss, [1903] 2 Ch. 40. 

722. .]——If trustees, mtgees., & persons 
interested, obtain renewal, the new lease is always 
subject to the trusts & limitations of the old lease 
(LoRD BATHURST).—RAWE v. CHICHESTER (1773), 
Amb. 715; 27 E.R. 463; sub nom. BROMFIELD v. 
CHICHESTER, RAW v. DUTHELBY, 2 Dick. 480, lL. C. 


Annotations : —Apld. Pickering v. Vowles (1783), 1 Bro. C. C. 
197; Webb v. Lugar (1836), 2 Y. & C. x. 247; Mill vw. 
Hill (1852), 3 Hf. L. Cas. 828; Ie Biss, Biss v. Bixs, [1903] 
2 Ch. 40. Refd. Randall v. Russell (1817), 3 Mer. 190; 














in fee. By his will, reciting that the charges were Bradford v. Brownjohn (1868), 37 L. J. Ch. 198. 

having been devised to M. ‘01 life, & 172.—1R pet Sa of the lease of the devised lands, & a 

after her death, to * palatal : ° _. | new lease of additional lands, in one 
, ene Ene eee 7221. —— Henewal by trustee. lease, at a bulk rent :—Held: quoad 


they Joined in surrendering the lease, 
~ rocured a new one for lives to them- 
" ie & their heirs, as joint-tenants ; 
ni evised tho lands, but M. survived 
he & devised to defts. :—IHeld: 
Ip © logal estate granted by the new 
tN was vested in defts. as devisees 
T. & Sanaa ee pitt. Be the heir of 

‘ 8 devisee.—HILh v. HILL 
(1874), 8 I. R. Eq. 140.—IR. 


Personal representatives. }— 
JACKSON v. WELG . 
temp. Plunk, 346. IR ste 


&-——- ——.] — M‘'CRACKEN . 
M'CLELLAND (1877), Il I. R. Eq. 


722 ii. 





his cestui que 


f, ——. 


FITZGIBBON . 
Dow. 261.—IR. 
7T22 hi, —— 


The renewal of a lease taken by a 
trustee, shall enuroe to the benefit of the 
cestui que trust.) GRIFFIN 7. QRIFFIN 
(1804), 1 Sch. & Lef. 352.—-IR. 
.}—Trustee of a 
lease renewing for his own _ benefit, 
considered in ca bones 
rust, even when clear 
that lessor would not have renewed for 
the boneflt of the cestut que trust.J— 
ScANLAN (1813), 1 








holds having been devised upon trusts 
one of the trustees obtained a renewa 


the additional land, the renewal was 
not a graft upon the old lcease.— 
ACHESON v, FAir (1843), 2 Con. & Law. 
208; 3 Dr. & War. 512.—IR. 

7122 iv. -——-, }—M‘ ALLISTER v. 


722 Vv. ——~ ——.]}-—Lovatr v. KNIPE 
(1849), 12 I. Eq. R. 124.—IR. 

722 vi. ———- ———.]—KIERNAN ¥v, 
M‘Cann, [{1920) 1 I. R. 99.—IR. 





as still holding for 


J—Renewable lease- 722 vii. ——- -———.]—RUSSELL  v. 
matboare paecunne (1920) N. Z. L. R. 
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Sect. 14.—Constructive and implied trusts : Sub-sect. 
1, B. & C.) 
723. ——.|—F. holds a lease as trustee ; 





lease expires, & he renews it for his own benefit. 
This not impeached for nearly twenty years from 
the time of renewal. Trustee held in equity to 
have renewed for benefit of his cestui que trust, 
& his representative ordered to account accord- 
ingly. 

Where a trustee held a Icase for the benefit of a 
cestui que trust, & made use of the influence which 
his situation enabled him to exercise to fit a new 
lease, cts. of Equity had said that he should hold 
it for one benefit of the cestui que trust (LORD 


ELDON, C.).—FITZGIBBON v. SCANLAN (1813), 1 

Dow. 261 ; 3 E. R. 694. 

Anpitiiins : :-—Rofd. Clegg v. Fdmondson (1857), 8 De G. M. 
& G. 787. Mentd. Inglis v. Mansticld (1835), e ah “ Fin. 
362; Donald Campboll v. Pollak, [1927] A. C. 732. 





724. ———-.|—If a trustee renews a lease, 
the cestui que trust has the benefit of such renewal. 
—Re EMETT, Hx p. ANDREWS (1816), 1 Madd. 578 ; 
56 KE. R. 210; sub nom. Re EmMmMetr, Hz p. 
ANDREWS, 2 Rose, 410. 

Annotations :—-Refd. Henson v. Blackwell (1845), 4 Hare, 

44 } Dobson v. Land (1850), 8 Hare, 216; Dalby v. 

India & London Life Assce. Saat 18 Jur. 1024; 

Yrompton vw. Huber (1855), 25 L. T’. O. S. 43. 

725. Renewal by quasi tenant in tail.|— 
A. possessed of a church lease for three lives devised 
it to trustees for certain purposes, till his son R. 
should attain twenty-one & when his son should 
attain that age, he directed his trustees to stand 
seised of it to the use of his son & the heirs of his 
body; & by a codicil he directed that if his son 
R. should die without issue, his son VP. should 
inherit the estate in the same manner as It. was 
to inherit it. R. being quasi tenant in tail, if he 
surrender this lease & take a new onc to himself & 
his heirs for three new lives, there is no equity on 
behalf of P. to make R. or his devisees trustees of 
the new lease for P.-—-BLAKE v. BLAKE (1786), 
ie Hq. Cas. 266; 3 P. Wms. 10, n.; 29 H.R. 
116 
Annotations :—Refd. plese v. Johnes (1804), 9 Vea. 387; 





Moody v. Walters (1809), 16 Ves. 283; Slade v. Pattison 
Os es 5 wr J. Ch. 515; Cresswell v. Hawkins (1857), 3 
ur 
726, ---— enewal by personal representative. |— 


If a trustee of a term surrender & take a further 

term, that shall be for the benefit of cestut que trust. 

ea v., Hour (1670), 1 Cas. in Ch. 190; 22 H.R 
56. 








enaelanton :—Refd. Rawo +. Chichester (1773), Amb. 
727, —-— —~--.|—ANon. (1685), 2 Cas. in Ch. 
207; 22 EB. RR, 9138. 
728, .|—An exor. in trust for an infant 


residuary legatee renews a lease, part of testator’s 
personal estate in his own name, & having mort- 
gaged it, assigns the equity of redemption to a 
trustee to sell for payment of his own debts. The 
trustee sells to one who had notice of the infant’s 
title. Purchase set aside.—WALLEY v. WALLEY 
(1687), 1 Vern. 484; 23 E. R. 609; sub nom. 
ANON., 1 Eq. Cas. Abr. 332, pl. 7. 


Aninolabion: ‘-—Refd. Brown v. Blount (1830), 9 L. J. O. 
Ch. 74; Rowley . sesonewery [1897] 2 Ch. 503. aati: 


Peacock v. Burt ig 4),4L. J. Ch. 33; Willats v. Busby 


(1842), 5 Beav. 1 

729. j= Weguest of Jeaseholds for 
years, determinable upon lives, for life, with 
remainder over, for all the residue of the term & 
interest testator shall have to come therein at his 
decease. ‘Ihe term expired in the life of testator; 
who continued to hold; & paid half a year’s rent 
before his death, as tenant by the year. 








TRUSTS AND TRUSTEES. 


Upon the general words, unrestrained, com- 
prising the interest from year to year, "& the 
intention upon the whole will, a subsequent lease, 
obtained by the extrix., the widow & tenant for 
life under the will, was held subject to the uses of 
the will; as the residue of the term at his death, 
however short, would have been. 

If the representative having become tenant for 
life of that interest, had acquired a lease through 
the opportunity afforded him during that short 
poe’ my opinion was, that she would be - 

rustee (per OUR. a AMES v. DEAN (1808), 1 

Ves. 236; 33 E.R. 744, L. 0.3 previous ee: 

ings (1805), 11 ven, 383, Li. C. 

Annotations :—Apld. Archbold 9: Scully (1861), 9 H. L. Cas. 
360. Refd. Randall Russell (1817), 8 Mer. 190; Ie 
Biss, Biss v. Biss, (19681 2 Ch. 40; Lloyd-Jones v. Clark- 
Lloyd, {1919] 1 Ch, 424. 

730. -|—Testator devised leaseholds for 
lives to his daughter F.. & the heirs of her body &in 
default of such issue to A. & her heirs, the daughter 
being at the time of his death a married woman & 
of unsound mind her husband took out adminis- 
tration to testator with his will annexed & as such 
administrator renewed the leases & assigned them 
to a trustee for his own benefit. F. survived her 
husband :—Held: upon the death of F,. A. became 
entitled to the renewed leases.—FITzZROY vw. 
HOWARD (1828), 3 Russ. 225; 71. J. O.S. Ch. 16; 
38 Ki. R. 561, L. C. 

Annotation :—Refd. Weigall v. Brome (1833), 6 Sim. 99. 
731. -——~,|—An exor., six years after the 

death of testator, surrendered a lease belonging to 

testator, & took a renewed lease, including addi- 
tional property & at an increased rent, in his own 
name. He afterwards deposited the lease as 
security for money advanced to him, which he 
applied to his own purposes. The renewed lease 
contained no mention of the surrender, & the 
mtgee. did not know that the borrower was an 
exor., or that. he was not the beneficial owner of the 
lease. He did not, however, make any inquiry 
into the title. An action was afterwards brought 
to administer testator’s estate, & a consent order 
was made for the sale of the leasehold property, 
without prejudice to any right, the mtgee. giving 
up the lease to facilitate the sale. He claimed to 
be paid the amount due to him by the exor. out 
of the proceeds of sale :—-Held : the lease was in 
equity part of testator’s estate, & the equity of the 
estate being prior to the equity of the mtgec., 
must prevail against it.—J’te MORGAN, PILLGREM 

v. PILLGREM (1881), 18 Ch. D. 93; 50 L. J. Ch. 

834; 45 L. T. 183; 30 W. KR. 223. 

Annotations -—Consd. “Jounkigs v. Mather, oo 1 B. 

Refd. Zee Gorton, Dowse v. Gorton ( 89), 60 ¥ 7. 

305; Graham v. Drummond, [1896] 1 Ch. 9 

732. Renewal by settlor.|—In 1868 A., by 
a post-nuptial settlement, in consideration of 
natural love & affection, assigned a lease for a 
term expiring in 1905 to trustees, in trust for the 
benefit of his wife. In 1870, without disclosing the 
settlement, A. obtained a lease of the same 
premises for forty years, in consideration of 4 

remium of £91, & the surrender of the former 
ease. 

The old lease, cancelled, & the new lease, were 
delivered by A. to his wife :—Held: in taking ar 
new lease A. acted for the benefit of his wife, & 
as agent for her & the trustees of the settlement, &, 
although there was no written declaration of trust 
of the new lease, such lease was ‘‘ by operation of 
law’ subject to the trusts of the settlement 
declared in respect of the old lease.—Re eae 
TaB OA v. LULHAM (1885), 53 L. T.9; 83 W. R 
788, C. A. 














Part I.—Truvsats. 


788. ——— Renewal by mortgagee.|—RAweE v, 
CHICHESTER, No. 722, ante. 
.|—See MortaaGeE, Vol. XXXV., pp. 
310, 311, Nos. 571-578. 
Renewal by mortgagor.|—See MorrTGaGn, 
Vol. XXXV., p. 311, Nos. 574, 575. 

———- Renewal by partner.]—See PARTNERSHIP, 
Vol. XXXVI., pp. 422, 4238, Nos. 917-920; 
Ala Vol. XXXIV., pp. 625, 626, Nos. 222- 








C. Acquisition of Reversion. 


784. By tenant for life.|-HanpMAN v. JOHNSON, 
No. 714, ante. 

Crag ——-~--.|——-PHILLIPS v. PHILLIPS, No. 718, 
ante. 

736. -——- Purchase from  assignee—Distin- 
guished from purchaser from original reversioner.} 
——Testator, seized in fee of a moiety of an estate at 
L. & in possession of the other moiety as tenant 
from year to year to St. J. College, his lease from 
the College having expired, gives to his wife, 
durante viduitate, ‘‘ all that his messuage or tenc- 
ment, with the farm & lands at L. & all his estate 
& interest therein, she paying the rent reserved tio 
St. J. College,’’ etc. The widow, after his death, 
obtains a new lease, & subsequently purchases 
the reversion of one to whom it had been conveyed 
by the College under an Act of Parliament :—Held : 
(1) the renewed lease was taken subject to the trusts 
of the will, & those in remainder to contribute to 
the fine paid by the widow in proportions to be 
settled by the master; (2) the purchase of the 
reversion, not from the College, but from the person 
to whom it had been conveyed by the College, was 
not, under the circumstances, to be taken subject, 
to the trusts of the will.—RANDALI v. RUSSELL 
(1817), 3 Mer. 190; 36 BK. R. 73. 

Annotations :-—As to (2) Distd. Giddings v. Giddings (1827), 
3 Russ. 241. Apld. Longton v. Wilsby (1897), 76 L. T. 
770. Consd. Bevan v. Webb, [1905] 1 Ch. 620. Refd. 
Griffith v. Owen, nase 1 Ch. 195; Lioyd-Jones v. Clark- 
Lioyd, [1919] 1 Ch. 424. Generally, Consd. Trumper ”. 


Trumpor (1872), L. R. 14 Eq. 295. 
Harrison (1872), L. BR. 13 Kaq. 432. 


737. Assignee of first life tenancy—Entitled 
in ultimate remainder—Reversion acquired on 
failure to renew lease.|—A leasehold for lives was 
devised by testator who died in 1820 to trustecs, on 
trust for a tenant for life & other persons in 
remainder, the ultimate remainder in fee being 
given to the tenant for life. The first trust was 
to renew the lease from timo to time, paying the 


Mentd. Cockayne v. 











7331. Renewal by mortgagee.) — 
Tho principles on which cts. of equity 
act, in consideriug renewed interests 
obtained by mtgees. trustees, etc., 
grafts, are: that the advantage was 
procured either by being in possession ; 
Be aie ae of HNL a conuriy ance fe m. 

essee O o benefit of renewal. | —The widow & 
—NxsHITr v, TRRDENNICK (1808), 1 


the 





though the ejectment proceeding has 
been perfected, & the eviction actually 
had, yet the new interest is a graft 
upon the old, &, as such, subject to 
annuity.—-JONES 
(1842), 1 Dr. & War. 131.—IR. 

Renewal to widow of tenant. } 
adnunistratrix of a 
tenant from vear to yeur of a holding 
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necessary fines & expenses out of the rents, or 
raising them by mtge. In 1825 the trustees ob- 
tained a renewed lease for three lives, one of which 
was that of the tenant for life. In 1855 & 1859 
respectively the other two lives dropped. In 
Oct. 1876, the tenant for life contracted to 
sell all his interest in the property to B., & a con- 
veyance was executed in Mar. 1879. In Dec. 
1876, the Ecclesiastical Comrs., in whom the rever- 
sion subject to the lease was then vested, & who 
would not renew the lease, contracted to sell the 
reversion to B., & in Aug. 1879, they executed a 
conveyance to him, the conveyance being expressly 
made subject to ‘‘ such trusts, equities, estates, 
& interests ’’ as then affected the leasehold interest. 
In June, 1878, the School Board for London, 
under their statutory powers, took part of the 
property, &in Jan. 1880, they paid the purchase- 
moncy & compensation money into ct. The legal 
estate in the lease was outstanding in the repre- 
sentatives of the last surviving trustee of the will: 
—Held: irrespectively of the form of the con- 
veyance of the reversion to B., it was, according to 
the ordinary doctrine of a ct. of equity, impossible 
for him to purchase the reversion otherwise than 
as a trustee for the persons interested in the lease 
under the trusts of the will, & subject to his right 
to be recouped the purchase-money, he was only 
entitled to an order for payment on the interest 
on the fund in ct. during the life of the tenant for 
life under the will.—Re RaNgeLaGn’s (LORD) 
WILL (1884), 26 Ch. D. 590; 53 L. J. Ch. 689; 
sub nom. Re RANELAGH’S (VISCOUNT) WILL, 
BRETON v. LONDON ScHOOL BoaRD, 51 L. T. 87; 
32 W. it. 714. 

af finalation :—Refd. De Rechberg v. Beeton (1888), 38 Ch. D. 


738. ——~- Tenant for life In remainder—Lease 
not renewable by custom or contract.|—By his 
will, J., the lessee of certain leaseholds, not renew- 
able, gave the same to his brother for life, with 
remainder to E. for life, with remainder for the 


| benefit of the children of E. During the life of 


the first tenant for life IE. purchased the reversion 
expectant on the determination of the lease. On 
a summons taken out in these circumstances to 
ascertain whether the purchaser was a trustee 
for the remaindermen :—Held: there being no 
case in which the doctrine of Keech v. Sandford, 
No. 720, ante, had been applied to leaseholds not 
renewable by contract or custom, the purchaser 


tenancy or interest continues or has 
sprung up in the former co-owners of 
the Icase, there is no panies inca- 
acity which debars one of such tenants 
Dn common from obtaining a new 
lease to himself personally, if he does 
not abuse or ke an inequitable 
advantage of his position, & if the 
lessor has power to give, & intends to 
give, it to him to the exclusion of tho 


KEARNEY 


Ball. & B. 29.—1IR. 


h. ——~,] — NICHOLSON v. GANDER 
(1909), 8 CG. L. R. 648.—AUS. 


ec annee Bee tale 
J ANY ¥, ILLON ’ 
1 Ball. & B. 409.—IR. 


k, ——— ——.]—M‘NuLTY v, HAMILL 
(1815), Beat. 544.—IR. 


I. ——~ Renewal by person about to 
be evicted—W hether Yond thereby freed 
from annutty.;—Where a party is in 
possession of premises as the aagsignee 
of a lease, subject to an annuity, 
amongst other charges, & pending an 
eviction for non-payment of rent, 
ae into a new eement, whereby, 
subject to the right of redemption, he 
8, In consideration of a sum of £750, 

get o lease at a less rent, to com- 
mence from the termination of the nine 
months allowed for redemption ; there 


in Ulster continued in possession for 
two yeurs after his death, &, the 
tenancy having been then determined 
by notice to quit, offered no resist- 
ance to an ejectment bronght by the 
landJord, who took formal possession, 
but left her in undisturbed ocoupa- 
tion at the same rent :—/ield: that, 
though there was no fraud in the 
transaction, the new tenancy was a 
graft on the old for the henefit of the 
next-of-kin of the intestate; even 
though there wero a custom on the 
estate that a holding should not be 
divided amongst the next-of-kin of an 
intestate, but he given to the widow, 
if a desirable tenant.—- KELLY v. 
KELLY (1874), 8I. R. Kq. 403. —IR. 

n. Renewal by tenant in 
common.|—Where a lease held by 
tenants in common has expired, & the 
leasees’ interest is determined & no 





other former co-owners. —LIUNTER 0. 
ALLEN, [1907] 1 I, R. 212.—IR. 


oO. Renewal by husband of 
tenant-wife.J—Re LOCAL REGISTRATION 
or TWTLE (IRELAND) AcT, 1891, & 
SMITH (1918), 62 I. L. T. 113.—IR, 


PART I. SECT. 14, SUB-SECT. 1.—C. 


p. By underlessee.)}-— A. demises 
lands to B. for 99 years; B. demises 
same to C. reserving a reversion of 
two years. C. demises the premises to 
occupying tenants, & afterwards with- 
out notice to B. applies for, & obtains a 
reversionary Jease of the premises from 
A.; such lease is not a graft upon the 
original lease.—MAUNSEL v. O'BRIEN 
(1835), 1 Jo. Ex. Ir. 176.—IR. 


qa. By truetee.)-——GABBETT v. LAWDER 
(1883), 11 L. R. Ty. 295.—IRA. 
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Sect. 14.—Con structive and implied trusts : Sub-sect. 
i, C., D. & E | 


was not a trustee for the remaindermen.—JLONGTON 
v. WicsBy (1897), 76 L. T. 770. 


Annotations :—Folld. Bevan v. Webb, [1905] 1 Ch. 620. 
Refd. Ite Biss, Biss v. Biss, [1903] 2 Ch. 40; Griffith v. 
Owen, (1907) 1 Ch. 195. 


739. In possession of mortgaged premises— 
Purchase under power of sale in mortgage.]—<A. 
by will gave N. House & M. IIouse to his daughter 
S., the wife of O., for life, with remainder to their 
children as tenants in common, & gave B. House, 
W. House, & Y. House to the children of J. equally. 
At the death of A. the children were infants, & 
N. House, M. House, & B. House were comprised 
in a single mtge. to X. to secure £1,350, while W. 
IIouse & Y. Ilouse were subject to several mtgcs. 
to other persons. S. & O. & J. determined that, 
to give effect to the will the mtge. debt of £1,350 
should be apportioned between N. House & M. 
House on the one hand & B. Ilouse on the other. 
O. & J. communicated with X., the mtgee., & it 
was arranged that N. Ilouse & M. House should 
be purchased by O. & B. Ilouse, W. House, & Y. 
House by J. for amounts equal] to the sums duc on 
the mtgees., there being no valuation or bargain- 
ing, or evidence of the previous intention of the 
mtgees. to sell, although the power to sell had 
become exercisable. O. at once began to look out 
for sub-purchasers of N. House & M. House, & 
in Mar. 1880, a sub-purchaser of N. Louse having 
been found to buy it, O. raised the balance of the 

urchase-money payable by him on a mtge. of M. 

ouse. On completion the properties were con- 
veyed to O. & J. respectively in the manner & 
with the recitals usual in the case of mtgees. 
selling under their powcrs of sale, & O. conveyed 
N. House to the sub-purchaser & mortgaged M. 
House for the balance. The value of the two 
houses was at least £1,580, whereas O. paid only 
about £1,246 for them. S. died in 1882 :—Held: 
O. was a trustee of N. House & M. House, subject 
to the life interest of S., for the children of O.— 
GRIFFITH v. OWEN, [1907] 1 Ch. 195; 76 L. J. Ch. 
92 3 961. T.5 4 23 T. LL. 2. 91. 

——.]—See SETTLEMENTS, Vol. X1L., p. 794, 
Nos. 3231-3235. 

740. By trustee—Lease not renewable by custom 
or contract.|—The doctrine that wherever the 
reversion or a lease which forms part of a trust 
estate is purchased by the trustee of the lease the 
purchase is for the benefit of the trust cstate 
applies only to leaseholds which are renewable by 
custom or contract. Therefore if a trustee of a 
lease which is not thus renewable buys the revcr- 
sion in the lease, he may, in the absence of fraud, 
hold it for his own benefit.—BEVAN v. WxrBB, 
[1905] 1 Ch. 620; 74 .L. J. Ch. 300; 93 L. 'T. 298 ; 
53 W. R. 651. 

Annotation :-—Refd. Griffith v. Owen, [1907] 1 Ch. 195. 

Purchase of equity of redemption by tenants in 
common.|—See REAL PROPERTY, Vol. XX XVIII., 
p. 686, No. 269. 





D. Accretions to Trust Property. 

741. By encroachment on Crown lands—Grant 
of land by Crown.]—A., having made an encroach- 
ment on the lands of the Crown in the Forest of 
Dean, died scised of it, leaving a will by which he 
devised it to his widow for life, with remainder 
to pltfs. The widow entered into possession, 
& afterwards, under 1 & 2 Vict. c. 42, authorising 
the making grants from the Crown for nominal 
considerations to the holders of the encroach- 
ments, she procured a conveyance from the Crown 
to herself in fee, & died, having devised the 
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property to defts.:—Held: on the construction 
of the Act, it contained nothing to take the case 
out of the general rule, according to which, the 
grant having been obtained by the widow by 
virtue of a possession referable to her husband’s 
will, must be treated in equity as made for the 
benefit of his devisees, &, on the death of the widow, 
the pltfs. were entitled to the land. 

If a lease had been granted under the Act to a 
trustee, he would have held it on trust (TURNER, 
1..J.).—YrEM v. Epwarpbs (1857), 1 De G. & J. 598 ; 
3K. & J. 564; 27L.5.Ch.23; 30L.T. 0.8. 1103 
22 J.P. 495; 4 Jur. N.S. 647; 6 W. R. 20; 44 
E. R. 855, L. JJ. 

742. Augmentation of trust fund—Investment of 
dividends.]—B., a married woman, being possessed 
of moncy invested in the funds which she had 
saved out of her scparate estate, transferred same 
into the names of C. & D., & by a deed declared the 
trusts to be for herself for life for her separate use, 
& after her decease for her husband for life, & after 
the decease of the survivor of them, for their two 
sons equally to be divided between them, to & for 
their own absolute use & benefit, & to be paid to 
them on their respectively attnining the age of 
twenty-five. It was also provided that if either 
of the two sons should die before attaining twenty- 
five, his share should become the property of the 
survivor, unless he should leave a wife or child ; 
but in case both should die before attaining twenty- 
five, without leaving a wife or child then the fund 
was to be paid to B.’s sister. B. afterwards 
invested various other sums of moncy in the names 
of the same trustees, partly arising from the divi- 
dends of the original fund, & partly from the 
savings of her separate estate. The husband diced 
in 1852; one of the sons in 1854, having appointed 
his brother his exor.; the other son in 1856, 
having appointed pltfs. his exors. Neither of them 
were cver married. B. after the death of her 
husband & sons, claimed the fund, alleging that she 
thought, when the deed was executed, & at the 
time when she made the additions to the original 
fund, that if her sons died in her lifetime without, 
leaving issue, she would be entitled to it absolutely ; 
—Held: the accumulations & also the additional 
moneys added to the fund were subject to the trusts 
of the scttlement.—MUGGERIDGE v, STANTON 
(1859), 1] De G. F. & J.107; 1. T.144; 8W.R. 
69; 45 KE. R. 300, L. C. & L. JJ. 

743. Additions by settlor.|——MUGGERIDGR 
v. STANTON, No. 742, ante. 

44, .|—(1) A sum of Consols was 
vested in the trustecs of a marriage settlement, 
upon the usual trusts, for the husband & wife 
successively for life, with remainder for the benefit 
of the children. The husband directed the 
bankers who received the dividends & paid them 
to him under a power of attorney from the trustees, 
to invest an additional sum of £2,000 Consols in the 
names of the same trustees, so that they might 
receive the dividends as before. The bankers 
invested the sum as directed, & paid the dividends 
of the aggregate fund to the husband during his 
life. No notice was given to the trustees of the 
fresh investment :—Held: there was no resulting 
trust of the sum of £2,000 for the husband, but it 
became subject to the trusts of the settlement as an 
augmentation of the trust fund. 

(2) A fund was vested in trustees on the usual 
trusts of a marriage settlement. The husband 
added a further sum of £2,000 as an augmentation 
of the trust fund. Four years afterwards the 
husband & wife, under a power in the settlement, 
appointed the original fund, ‘‘ or the trust fund 
& property representing same,’’ to two of their 
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children :—Held: the appointment passed only 
the original fund, & not the augmentation.—Re 
CurTEIS’ Trusts (1872), L. R. 14 Eq. 217; 41 
L. J. Ch. 6381; 26 L. T. 863. 

745. Additions by trustee to settled share— 
On erroneous construction of will.|——Where the 
trustees of a will had voluntarily added certain 
sums to the settled share of a beneficiary under an 
erroneous impression as to the true construction 
of the will, & the will was subsequently construcd 
by the ct. adversely to their impression :—Held: 
there was nothing on the evidence to show that 
the trustees held the contributed fund on the 
trusts of the will as construed by the ct., but only 
that they held the moncy for the benefit of the 
beneficiary under the will—Re WALTERS, NEISON 
v. WALTERS (1890), 63 L. T. 328, C. A. 

——- Money of trustee added to trust fund.|— 
Sce Sect. 3, sub-sect. 2, A. (d), ante. 

746. Acquisition of fishing rights— Adjacent to 
trust estate.|—-ABERDEEN TOWN COUNCIL vw. 
ABERDEEN UNIVERSITY, No. 760, post. 

747. Gift of ground rents to‘ present mortgagees ” 
—Leasehold premises mortgaged to trustees—Trus- 
tees hold on trusts of settlement.|—B., by will dated 
Mar. 24, 1884, devised his freehold ground rent 
arising out of the house & premises, No. 7, W. 
terrace, formerly held by Ii., & all his interest in the 
premises, ‘‘ to the present mtgees. thereof.’? At 
the date of the will, & of B.’s death, there was no 
mtge. of the freehold ground rent in existence, but 
the leaschold premises out of which the rent arose 
were mortgaged by demise to the trustees of a 
certain settlement to secure moneys advanced by 
them out of the trust funds. These trustecs & the 
beneficiarics under the settlement were alike 
strangers to B. :—Held: the ground rent passed 
under the devise to the trustees of the settlement, 
but they took upon the trusts of the settlement, 
& not beneficially—He PAYNE'S SETTLEMENT, 
KIBBLE v. PAYNE (1886), 54 1. T. 840. 

748. Legacy to be appropriated out of estate— 
Appreciation of estate pending conversion—Trustee 
not liable for apportionment of increased value.|— 
Testator by his will gave his real & residuary 
personal estate upon trust for sale & conversion, & 
as to the sum of £20,000, part of the trust moncys, 
upon trust, for his son C. for life, with remainder 
to C.’s children, giving the residue of the trust 
moneys between his other two sons, & giving his 
trustees a discretionary power to postpone the sale 
& conversion of the estate so long as scemed to 
them expedient. The trustee, who was one of the 
residuary legatees, neither paid nor appropriated 
funds to meet the legacy of £20,000, but retained 
the trust estate in its original state of investment, 
meanwhile paying C. intcrest at 4 per cent. upon 
the amount of the legacy. The investments of the 
estate having risen considerably in value, C. & his 
children, more than ten years after the death of 
testator, claimed to participate in the increase of 
value, on the ground that the trustce, being a 
residuary legatee, could not retain profits caused 
by his own default :—Jicld : the residuary legatecs 
must be treated as owners of the estate, subject to 
a charge thereon of the legacy, & C. & his children 
were only entitled to the amount of their legacy 
with interest at 4 per cent. from the end of the year 
after the death of testator.—te CAMPBELL, 
CAMPBELL y. CAMPBELL, [1893] 3 Ch. 468; 62 
L. J. Ch. 878; 69 L. T. 134; 37 Sol. Jo. 582. 

‘ 749. Acquisition of adjoining property—Purchase 

y tenant for Hfe—Exercise of adjoining owner’s 
right of pre-emption.|—The tenant for life of 
settled property, having a statutory right of pre- 
emption as adjoining owner, purchased on his own 
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account from turnpike trustees the site of a disused 
tollhouse, the conveyance being made to himself 
in fee. He made lasting improvements thereon, 
& died having devised the site to defts. :—Held: 
defts. were trustees of the site for the remainder- 
men entitled to the settled property, but the 
remaindermen could only enforce this equity on 
the terms of recouping the estate of the tenant for 
life not only the amount of the purchase-money but 
also the value of the lasting improvements.- - 
ROWLEY v. GINNEVER, [1897] 2 Ch. 503; 66 L. J. 
Ch. 669 ; 77 L. T. 302. 

Annotation :—-Expld. Ie Coulson’s Trusts, 

Coulson (1907), 97 L. 'T. 754 


54, 

750. Advantage obtained by tenant for life— 
Surrender of mineral rights by Crown.|—-A tenant 
for life, impeachable for waste, under a settlement 
which included real estate & unopened mines 
severed from the surface, which was not included 
in the settlement, granted a take note or licence for 
three years to search for & work gold or other ores 
in the mines subject to the rights of the Crown, 
ifany. The tenant for life subsequently acquired a 
lease from the Crown for twenty-one years of the 
gold & silver ores in the mines together with a 
release of the Crown's statutory right of pre- 
emption over the base ores. He then granted 
further take note & leases of the mines for short 
terms, all of which expired during his life, & re- 
ceived rents & premiums. None of the take notes 
or leases were valid under Settled Land Acts, under 
which alone he had power to deal with the mines. 
On the expiration of the Crown lease he obtained 
a renewal for a further period of twenty-one years, 
& granted valid separate sub-leases of the gold & 
silver ores & of the base minerals for the residue 
of the Crown term less one day. On the death of 
the tenant for life in 1916 the tenant in tail in 
remainder, who had barred the entail, brought an 
action against the cxors. of the tenant for life 
claiming the amount of the premiums & three- 
fourths of the rents received by him, & a declara- 
tion that pltf. was entitled to the subsisting 
Crown lease subject to & with benefit of the sub- 
leases :-—Held : the tenant for life had used his 
position to obtain the Crown lease, & so far as the 
release of the right of pre-emption over the base 
ores was concerned that lease extended to some- 
thing which was included in the settlement. Lic 
must therefore be taken to have acquired the lease 
as trustee for the beneficiaries, & pltf. was entitled 
to the unexpired portion of the lease subject to & 
with bencfil of the sub-leases.—LLOYD-JONES 4. 
CLARK-LLOYD, [1919] 1 Ch. 424; 88 L. J. Ch. 278 ; 
120 L. T. 578; 35 T. lu. R. 273; 63 Sol. Jo. 317, 
C. A. 


E. Profits obtained by Person in Fiduciary Position. 


751. Co-owner-— Agreement to purchase by 
moieties—Abatement obtained by one.|--CARTER 
v. HORNE (1728), 1 Eq. Cas. Abr. 7; 21 E.R. 832. 

752. Partner—Negotiation for lease—Secret com- 
mission paid to one partner.|—-A person employed 
on behalf of himsclf & his co-partners in negotia- 
ting the terms of a lease is not entitled to stipulate 
clandestinely with the _lessors for any private 
advantage to himself. Where therefore a sum of 
£12,000 was paid in pursuance of such a stipula- 
tion, the party recciving it was declared to hold it 
in trust for the partnership.— FAWCETT v. WHITE- 
HOUSE (1829), 1 Russ. & M. 132; 8L. J. O. S. 
Ch. 50; 39 E.R. 51, L. C. 

3:--Consd. New Sombrero Phosphate Co. v. 

Erlanger (1877), 5 Ch. D. 73. Refd. Imperial Mercantile 

Credit Assocn. v. Coleman (1871), 6 or App. 562, n.; 


Dunne v. English (1874), L. R. 18 Eq. Canadian 
Oil Works Corpn., Hay’s Case (1875), 10 Ch. App. 593. 


Prichard vt. 


Annotation 
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Sect. [eer and implied trusts: 
$9 e 

758. ——— Purchasing for firm—Purchases made 
for personal profit.|—-(1) One of several partners 
was employed to purchase goods for the firm. 
He, unknown to his co-partners, purchased goods 
of his own at the market price, but he made a 
considerable profit thereby :—Held: the trans- 
action could not be sustained, & that he was 
accountable to the firm for the profit thus made. 

(2) An agent employed to purchase cannot buy 
his own gvods for his principal, neither can an 
agent, employed to sell, purchase for himself his 
principal’s goods. Principals may either repu- 
diate such transactions altogether or adopt & take 
the benefit of them. 

The same rule applies to the case of trustee & 
cestui que trust & to other relations, & even though 
the transaction be 1B Boay. bond fide.—BENTLEY 
v. CRAVEN (1853), 18 Beav. 75; 52 EE. R. 29. 
Annotations :—A8 ig A Fxpld . Re Capo pron Co. (1885), 

29 Ch. D. 795. Wilhams frye (1854), 18 Beav. 

366 ; ame of oare v. Tyrrell (1859), 5 Jur. N. 8. 924; 

Lambe 13), 108 L. "565. Generally, 
Armietrone v. Jackson, {[1917] 2 K. B. 822, 
Duty to account for profit received |—See 
Parrnersuip, Vol. XXXVI., pp. 420-422, Nos. 
904-016. 
754. Mortgagor & mortgagee.|—The principle 
ree which the ct. restrains persons filling a 
fiduciary character from having any dealings for 
their own benefit does not neccessarily apply to 
the case of mtgor. & mtgee.—DoBson v. LAND 
(1850), 8 Hlare, 216; 19 L. J. Ch. 484; 14 Jur. 288; 
68 HK. R. 337. 
Annotations ; -—Apld. Kirkwood v. Thompson (1865), 2 
Hem. & M. Consd. Banner v. Berridge (1881), 18 
Ch. D. 254; White » City of London Prewery Co. ia ay 


3 cn D. 559. Refd. Charles v. Jones (188 
Mentd. Bellamy v. Brickenden sei). 2 obn. st em 


Sub-sect. 





755. -|—It was said that a trustee or an 
heir or exor. cannot buy in a debt at an under- 
value & charge the full amount, but this is other- 
wise according to the authorities where the 
trustee is also an incumbrancer. That has always 
been the law (PAGE-Woop, V.-C.).—KIRKWOOD v. 
THOMPSON (1865), 2 Hem. & M. 392; 34 L. J. Ch. 
305; 12 L. T. 446; 11 Jur. N.S. 885; 13 W. Rh. 
4905; 71 I. R. 515; on appeal, 2 De G. J. & Sm. 
618, "L. O. 

Annotations: -—Mentd. Locking v. Parker (1872), 

380; He Alison, Johnson v, a cars (1879), 1 Ch: D. 284; 


Bann a v. Berridge Ct eae D. 254; Warner v. 
Jacob ob (1882), 20 Ch. doge ‘Charis v. Jones (1887), 


Cohipany director.|;—See CoMPANIEN, Vols. IX., 
X., pp. 491-406, 1150, Nous. 3224-3263, 8132. 

756. Trustee—Purchase of land from profits of 
trust estate.|—A trustee purchases lands out of the 
profits received out of the trust estate, & takes 
the conveyance in his own name ; though possible, 
if he be unable to make other satisfaction for the 
profits so misapplied, those lands may be seques- 
tered; yet they cannot be decreed to be a trust for 
the cestut trust, no more than if A. borrow 
money of B. & therewith purchases lands; these 
purchased lands are no trust for B., for it is not a 
trust in writing; & resulting trust it cannot be, 
because that would be to contradict the deed by 

arol proof, directly against Stat. I'rauds; but 
if the purchase had been recited to have been made 
with the profits of the trust estate, this appearing 
in writing might  aebea @ resulting trust.—KirRkK 
v. WEBB (1698), Prec. Ch. 84; Freem. Ch. 229; 


Ch. App. 


2 Eq. Cas. AbL: 748 ; oe a R. 41, L. ©.; affd. 
(18699), Prec. Ch. p. 88, 
Annotations :—Distd. H aed Oe eee 

168. Apld. Horon v.| Moron (701), Pre roe, Gh 3; 

v. Milward (1702), 2 Vern. cooper’ v red 
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(1704), 2 Vern. 480; Lane v. penton artes), Amb, 409 ; 

Taylor v. Plumer (1815), 3M. &S 

757. -|—HERON - eee (1701), 
Prec. Ch. 168 ; 24 F RK. 78. 

758. Bona fide transaction .|—BENTLEY v. 
Craven, No. 758, ante. 

759. Profits from property or from office.}— 
Profit derived by a trustee, either from the trust 
property or from his office of trustee, belongs to 
the cestui que trust. 

It is a well-settled principle that if a trustee 
make a profit of his trusteeship, it shall enure to 
the benefit of his cestui que trust (STUART, V.-C.).— 
SUGDEN v. CROSSLAND (1856), 3 8m. & G. 192; 
25 I. J. Ch. 563; 26 L. T. O. 8S. 307; 2 Jur. N.S. 
318; 4 W. I. 343; 65 EB. R. 620. 


Annotation :—Refd. Re Thorpe, Vipont v. Radcliffe, [1891] 
2 Ch. 360. 


760. 




















-|—Where trustees acquire a 
benefit as ostensible owners of trust property, 
that benefit cannot be retained by them, but must 
be surrendered to those who are beneficially 
interested. Where the trustees of land affecting 
actual ownership acquire from the Crown a right 
of salmon fishing in the adjacent sea, the acquisi- 
tion enures to the benefit of the cestui que trust.— 

ABERDEEN TOWN CoUNCIL v. CEEEDEEN UNI- 


| vERsiTy (1877), 2 App. Cas. 544, H. 


Annotation —Retd. Briggs v. Massey ene 99 W. R. 926. 
761. —— Bribe.|—If a man receives money by 
way of a bribe for misconduct against a co. or 
cestui que trust, or any person or body towards 
whom he stands in a fiduciary position, he is liable 
to have that money taken from him by his prin- 
cipal or cestui qui trust (JAMES, L.J.).—METRO- 
POLITAN BANK v. HEIRON (1880), 5 Ex. D. 319; 

43 L. T. 676; 29 W. R. 370, C. A. 

Annotations :—Consd. Lister v. Stubbs (1890), 45 Ch. D. 
Refd. ite Sharpe, Re Bennett, Masonic & General Lito 
Assce, i‘ Rear 1892) 1 Ch. 154; The Pongola (1895), 
73 L. "Re Sale Hotel & Botanical Gardens Co., 
Hoskoth’s. Gage f88n, 77 L. T. 681. Refd. Clarkson v. 
Davies, [1923] A, ©. 100, mente: Re Fitzroy Besserner 
Steel Co. (1884), 50 L. T. 14 
762. j—T eee gave his residence to 

trustees on trust to investin such stocks, funds, & 

securities as they “ shall think fit.”” The trustees 
invested a portion of the estate in debentures of 

a limited co. One of the trustees without the 

knowledge of the others who had since died, 

received a commission or bribe of £300 for making 
the investment :—Held: as the surviving trustee 
could not have “ honestly ’’ thought fit to make 
the investment, having received a bribe, he was 
liable to make good any loss occasioned by the 
investment: but the estate of deceased trustee 
was not liable as he had made the investment 
honestly. In addition to making good any loss, 
the surviving trustee was also ordered to refund 
the bribe as money received when the investment 
was made on behalf of the trust estate.—fe 
Smiru, Smit v. THOMPSON, [1896] 1 Ch. 71; 66 
L. J. Ch. 159; 73 L. T. 604; 44 W. R. 270. 


Annotations ; —Retd. Re Wragg, Wrage v, Palmer, [1919] 
a ey, Mentd. Ie Roth, Goldberger v. Roth (1896), 











768. Profit costs paid to solicitor trustee.]— 
Under an order made on further consideration of 
an administration action, costs were paid to solrs. 
The solrs. paid over half the profit costs to a deft., 
a trustee of the estate being administered :— 
Held: there was no jurisdiction on summons in 
the action to order deft. trustee to pay into ct. 
the amount so paid to him.—Re THorps, VIPONT 
v. RADCLIFFE, [1891] 2 Ch. 360; 60L. J. Ch. 529; 
64 1. T. 554. 

764. ——- Salary earned as servant of firm- 
Subsequent to nomination as partner trustee.|— 


US eee 


Part I.—Trusts. 


‘testator appointed one of his sons to be a trustee 
of his will, & thereby also nominated the same son 
to be a partner in testator’s firm as a trustee for 
himself & other beneficiaries. The son accordingl 
became a partner on the death of testator, & 
agreed with his co-partner to continue an arrange- 
ment which had existed in testator’s lifetime under 
which the son acted as salesman to the firm & 
received a salary for his services:—Held: the 
son was under no obligation to account for the 
salary to testator’s estate as a trustee, but was 
entitled to retain it beneficially.—Re Lewis, 
ae v. Lewis (1910), 1038 L. T. 495; 6565 Sol. 
Jo. 29. 
- Renewal of lease in own name.]—See Nos. 
720, 723, ante. 
Acquisition of reversion.|—See No. 740, 

ante. 

Company promoter.|—Sce Companiss, Vol. IX., 
pp. 46-52, Nos. 72-101. 

Agent—Personal profit in transaction for prin- 
cipal.|—Sce AGENCY, Vol. I., p. 469, No. 15388, 


I, Other Cases. 

765. Purchase from feoffee to uses—With notice 
of a eee CasE (1581), Sav. 15; 123 
EK. R. 988. 

766. Particular bequest—Executor trustee of 
surplus.]|—WILLIs v. Bravy (1740), Barn. Ch. 64; 
27 K. 1. 656. 

Annotation :—Distd. Newsteud v. Johnson (1740), 9 Mod. 

Rep. 242, 


767. Debtor as trustee for creditors.]|—W., land- 
lord to P., having the power to distrain for rent in 
arrear, & having actually distrained for part, & 
being a creditor of P. for money lent, as well as 
for rent in arrear, upon P.’s representing to him 
that he is also indebted to G. to the amount of 
about £900, for which he is in fear of arrest & 
about to leave the country, undertakes that if P. 
will give up to him the farm, & execute an assign- 
ment of all his property, he will pay G.’s debt 
in the first instance, out of the proceeds, & apply 
the residue in satisfaction of his own demand, & 
the surplus, if any, to P., who exccutes a bill of 
sale to W. accordingly on the faith of such under- 
taking. Upon the bill of G. & P. this agreement 
was enforced against W. to the extent of £900, 
the alleged amount of G.’s debt, but no further ; 
the actual debt having proved to exceed that 
amount; & not prevented from having effect, 
either by the circumstance that P.’s property fell 
short of the estimated amount, or of P.’s being at 
the time indebted to other persons besides G. & 
W., which formed no part of the consideration for 
the agreement, although noticed in W.’s under- 
taking as having been represented otherwise. he 
ipa he haemo to pay G. in the first instance, not 

elng made directly to G. but through the medium 
of P., by whom also the consideration was fur- 
nished, P. held in a ct. of equity to be a trustee for 
But qu.: if pltfs. could recover at law upon 
such an agreement.—GrEGORY v. WILLIAMS (1817), 
3 Mer. 582; 36 E. R. 224. 
Annotations :—Consd. English, Scottish & Australian 


Chartered Bank v. Royal Mail Steam Packet Co 
European & Australian Royal Mail Co. (1862), 7 L. T. 


ph ae 14, SUB-SECT. 1.—F. 
mf of station owner purchas- 
hae pues hte a account’ throwgh 
v. igre (1871), $V. Ro 1 AUS 
. ministratrix recovering damag 

under Lord Campbell's act. | —_ An 
bet mistratrix, who recovers damages 
Statrte ord Campbell’s Act (here " The 
Pane of Wrongs” 1865, No. 253 

IIT) is a trustee of the amount 


whom the jury 


recovered fur tho persons amongst 
has directed 
amount to be divided.—KOEBCKE ¥v. 
caer rans (1885), 11 V. L. RR. 472. 


a. Person fraudulently obtaining for- 
feiture of mine — Whether 

previous owner.J—Where the ng 
pla de of a co. was forfclted owing 
to the fraudulent reprosentations of & 
person made to the 
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211. Expld. Re HKmpress 
Ch. D. 165. Apld. Lloyd's or Harper (1980). Ae Ck. D. 
290. Refd. Grundy v. Heathcote (1863), 1 Hom. & M. 
172; Drew v. Martin (1864), 2 Hem. & M. 130; Touche 
Bab, Meaegrer wg PG ANTH OGM Bop, ord He 
Exchange Ausco. v. Hope, (1928) 1 Ch. 179.) OY 
768. Creditor as trustee for other creditors-— 
Recovery of judgment on bond—Bankruptcy after 
judgment.]—To an action of debt on an Irish 
judgment, deft. pleaded that the judgment was 
entcred up on a warrant of attorney given to 
pltf. to secure payment on a bond: that after 
the bond & warrant of attorney were given, & 
before the een was entered up, pltf. became 
bkpt., & tho debt in question was vested in his 
assignees, who had brought an action on the 
judgment before that commenced by pltf., & that 
the same was still depending :—Held: pltf. was 
the person by whom the judgment ought to have 
been entered up, though after his bkpcy.; in so 
doing, & in bringing the action, he might be con- 
sidered as a trustee for the ereditors; & the 
pendency of the other action, as here pleaded, was 
no defence.—QUINNESS v. CARROLL (1830), 1 B. & 


as 459; VL J. OS. K. B. 11; 109 KE. OR. 
| 308, 
769. -—— Assignment of share of debt—Com- 


promise between assignor & debtor.]—A. sued B., 
a debtor of his, intestate, upon a bond debt, & 
obtained a decree against him for the amount. 3B. 
appealed from this decree to the Sudder Ct. By 
a deed of arrangement entered into by A. & C. 
after the commencement of the suit, C. became 
entitled to a six ana share of the debt. Pending 
the appeal to the Sudder Ct., A. entered into a 
compromise with B., postponing the payment of 
the amount recovered by the decree, for threc 
years, & foregoing altogether interest upon the 
principal. This was done without the privity or 
consent of C. B. failed to pay the amount 
within the stipulated time, & proceedings were 
taken by A. against him, but he had not realised 
the amount of the decree. In a suit by O. against 
A. to make him chargeable for the six ana share 
in the decree, the Sudder Ct. held that A. was 
chargeable to C. for such share, with interest. 
Upon appeal, such decree reversed ; the Judicial 
Committee holding, that A. must be treated as a 
trustee for C., & that in the absence of fraud upon 
the cestui que trust in executing the compromise, 
or that it was not beneficial for all parties, he was 
responsible only to ©. for such amount of the debt 
as had been recovered, or without his wilful default 
might have been recovered.—DooRGA_ PERSAD 
Roy CHowpry v. TARRA PERSAD Koy CHOWDRY 
(1849), 4 Moo. Ind. App. 452; 18 B, R. 772, P. ©. 
770. Direction by debtor to receiver—-To keep 
down interest on debt—No trust for creditor.|— 
If an agreement be in part unperformed, the prin- 
ciple of a ct. of equity is compensation, not for- 
feiture. Where a debtor, rei a deed poll, directs 
(inter alia) the receiver of the rents of his estate 
to keep down the interest of a certain debt, the 
direction docs not create a trust in favour of a 
creditor, if it be without consideration, & without 
the privity of the creditor.—PaGE v. Broom (1827), 


& that person afterwards took up the 
mine :—Hleld : he was a trustee of tho 
mine for the co.—HOMEWARD BoUND 
GOLD MINING Co. v. MCPHERSON 
(1896), 17 N. 8. W. Eq, 281.—AUS, 


b. Moneys advanced by corporator 
as loan—Lands tranaferred aa security 
by another corporator.j—Action by 
liquidator to compel deft. A. to conve 
certain lands to pltf. as liquidator, 
to pay moneys due on unpaid shares of 


such 


eaagenten ba 


nister for Mines, 
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Sect. oe eee and implied trusts : Sub-sect, 
4 Russ. 6, 224; 38 EK. R. 707, 789; on appeal 
(1830), 2 Russ. & M. 214, L. C. 


Annotations :-—Refd. Re Sanders’ Trusts (1878), 47 L. J. Ch. 
667. Mentd. Re Sea, Fire & Life Assce., Port of London 
Aagsce. Co.’s Case (1854), 5 De G. M. & G. 465. 


771. Sale of shares—Incomplete transfer—Lia- 
bility of vendor.]~-The deed of settlement of a co. 
provided that the liability of a vendor of shares 
in the co. should cease after the approval of the 
purchaser by the directors, & entry of his name 
in the share register book. <A. verbally agreed 
with B. to sell him certain shares in the co., & 
received the purchase-money for them, but the 
decd of transfer was not executed until after an 
order had been made for the winding up of the co. 
The official assignee refused to acknowledge the 
purchaser as proprictor of the shares :—Held: the 
agreement was conditional, on the approval of the 
purchaser by the directors, & the vendor could not 
enforce specific performance of it. Semble, in the 
absence of specia] stipulations, the payment of the 
purchase-money did raise a constructive trust, so 
as to entitle the vendor to indemnity from the 
purchaser against liabilities incurred in respect of 
the shares.— BERMINGHAM v. SHERIDAN, Re WATER- 
Loo Co. (No. 4) (1864), 33 Beav. 660; 3 New Rep. 
699; 33 L. J. Ch. 571; 10 Jur. N.S. 415; 12 
W.1R. 658; 55 BK. R. 525; sub nom. BrrMinaqnamM 
v. SHERIDAN, 10 L. ‘I’. 256. 

Annotations :—Distd. Evans v. Wood (1867), L. R. 5 Ea. 9. 
Consd. Paine v. Hutchinson ( ree 3 Ch. App. 388. Refd. 
he pa alae Assocn. & Palmer v. Clarke (1887), 3 
Sec, generally, COMPANIES, Vol. IX., pp. 317- 

404, Nos. 2192-2590. 

772. Purchaser let into possession—Purchase- 
money unpald.|—A contract for the sale of an 
estate was made in Mar. 181], the agreement 
being that the purchase-money should be paid on 
May 18, following; & the purchaser was let into 
possession immediately on the execution of the 
contract. The purchasc-money was not paid; 
but the purchaser, & persons claiming under him, 
continued in possession. In 1844 the assignees 
of the vendor filed their bill, claiming a licen on the 
estate for the purchase-money & interest from the 
day fixed for the completion of the contract :— 
Held: under a contract for the sale of land, the 
equitable title of the vendor, & those representing 
him, to recover from the vendec, & the obligation 
of the vendee to pay, the purchase-moncy, in the 
sense in which it is described as a trust, is not an 
express trust within 3 & 4 Will. 4, c. 27, 8. 25; 
&, therefore, the right of the vendor, as such 
cestui que trust, to a lien or charge upon the land 
for the amount of the purchase-money is not kept 
on foot, under the provision contained in that 
sect.—TorT v. STEPHENSON (1848), 7 Tlare, 1; 
68 E. R. 1; on appeal (1851), 1 De G. M. & G. 
28, L. JJ.; subsequent proceedings (1854), 5 De 
G.M. & G. 735, L. JJ. 

Annotations :—Mentd. Fordham v. Wallis (1853), 1 W. QR. 
118; Pears v. Laing (1871), L. R. 12 Kq. 41; Adnam v, 
Sandwich (1877), 46 L. J. Q. B. 612; Lewin v. Wilson 
(1886), 11 App. Cas, 639, 


TRUSTS AND TRUSTEES. 


773. Executor suing on promissory note—Legatee 
convicted of felony—Trust for Crown.]—Wills Act, 
1844 (c. 26), 8. 8, SupoweL ne testator to bequeath 
all personal estate which, if not bequeathed, would 
devolve upon his exor., does not enable testator 
to bequeath a promissory note made to him, so 
as to pass the right to suc in respect of it. Such 
right is in the exor. Where the legatee of such 
promissory note is convicted of felony, the for- 
feiture caused by such conviction does not divest 
the exor. of his right to sue; though he is a 
trustee for the Crown in respect of the proceeds 
of the suit.—BisHop v. Curtis (1852), 18 Q. B. 
878; 21L. J. Q. B. 391; 19 L. T. O.S. 2175 17 
Jur. 23; 118 E. R. 332. 

Property of wife in name of husband—Devisee of 
husband trustee for wife.|—See HusBAND & WIFF, 
Vol. XXVII., p. 173, No. 1407. 

774. Money raised by statutory mortgage— Where 
in excess of statutory requirements.|—A corpn. 
entitled to an old canal commenced improvements 
in it, & borrowed large sums of money for that 
purpose, which they secured by mtges., comprising 
the canal & other property. They afterwards 
obtained an Act, which authorised them to com- 
plete the works, & empowered them to raise money 
for that purpose by mtge. of the canal & its tolls, 
without limit as to amount, & directed them to 
apply such money in completing the works, but 
did not, in the opinion of the ct., authorise them 
to apply any part of it in paying off existing 
mtges. The corpn. raised money under this 
power, & applied part of it in paying off some of 
the old mtges :—Held: the money borrowed from 
the statutory mtgees., beyond what was wanted 
for purposes authorised by the Act, ought to have 
been repaid to them, & such moneys were to be 
treated as moneys held by the corpn. in trust for 
the statutory mtgees., & not as borrowed moncys. 
-——TREVILLIAN v. EXETER COoRPN. (1854), 5 De 
G. M. & G. 828; 3 Eq. Rep. 896; 24 L. J. Ch. 
157; 24 L. T. 0.8. 149; 18 J. P. 806; 18 Jur. 
1019; 3W. R. 45; 438 BE. R. 1091, L. JJ. 

775. Property intended for inclusion in trust for 
named cestul que trust—Conveyance by settlor to 
third person.|—R. P., being scised in tail of the 
estate R., executed in 1826 a settlement, by which 
on the marriage of his eldest son D., it was settled, 
subject to an annuity to himself, on D. for life, 
then to the first son of D. by that marriage, “ & 
of the heirs male of such son lawfully issuing,” & 
for want of such issue to the second, third, & 
fourth, etc., sons in the same manner, & for want 
of such issue to the right heirs of D. In 1827 
R. P. entered into an agreement with D. by which, 
for valuable considerations therein mentioned, hc 
covenanted to convey to D., subject to a life estate 
in himself, to the same uses as those of the Kh. 
estate, another estate called C., if, as he expected, 
he should become possessed of it through the death, 
without issue & intestate, of a lunatic brother. 
commission was taken out against this brother, 
who was found to have been lunatic from 1823. 
In 1829, the lunatic died, & R. P. took possession 
of the estate C. In 1830, R. P. executed a deed, 





the co.’s capital stock. As the parties 
could not be placed in statu quo :—Held: 
deft. A. was entitled toacharge uponthe | is lying to 
lands for moneys advanced ; subject 
thereto, he was declared a trustee of 
the lands.-WESSEL v. TUDGE (Sask.) 
(1909), 10 W. L. R. 499.—CAN. 

_ & Money for specific rpose placed 
in bank by agent.}—Where money is 
given to an agent for a specific pur- 
pose & by him placed to the credit 
of a bank account against which he 


MERCHANTS 
THOMSON (Alta.), 
972; 39D. L. RB. 


draws a cheque which he forwards to 
the designated beneficiary & the money 
the credit. of the account 
when the cheque is 
transaction has passe 
stage of agency & is impressed with a 
trust in favour of the 
cheque & the cheque is 
BANK OF 
1918] 1 W. W. HR. {| nomin 
64.—CAN. 


d. Purchase of securities by legal 


adviser.J—Applt. having acted for a 
long time as counsel & legal adviser of 
C., had in that employment acquired 
an intimate inowledae of C.’s property 
& liabilities, & had acted for him in 
compromising securities. After the rela- 
tion of counsel & clicnt had ceased, “ 
witbout notice to C., applit. bough 
those securities at a price less than their 

al amount, whilst a compromise 
was pending & feasible:—Held: tho 
purchase was a trust for C., & applt. 


resented, the 
beyond the 


ayee of the 
vocable,— 
CANADA WU, 


Part I.—Trusts. 


by which, subject to an annuity to himself, he 
conveyed the estate C, to H., his second son. 
D.’s wife died in 1829, & in 1833 D. married again, 
& covenanted to settle on this marriage the estate 
C. to the same uses as those declared of the estate 
lt. in the first settlement. D., his second wife, 
& the children of both marriages, filed a bill 
against R. P. & H., to set aside the deed of 1830, 
as fraudulent, & to have a conveyance of the estate 
C. executed according to the deed of 1827; & in 
1840, this House on appeal made an order to that 
effect. In the meantime G., a natural son of the 
lunatic, had raised a claim, as devisee of the 
estate C., under a will alleged to have been made 
by the lunatic before 1823. KR. F. died, & G. & 
Jl. entered into an arrangement by which, in 
consideration of G. releasing his claims under the 
alleged will, H. agreed to convey to G. part of the 
estate C., ot a certain value, & to assure to him the 
other part to supply any possible deficiency in 
that supposed value. D., his wite, & all his 
children, filed a supplemental bill against LI. & G., 
to have a conveyance to the estate C. executed in 
conformity with the order of this House :—ZJleld : 
H. was in the situation of a trustee of D. of the 
estate C., & must execute a conveyance of it, & 
that he was not relieved from that liability by 
any purchase of the alleged rights of G.—PrRSSsE 
v. PERSEE (1856), 6 H. L. Cas. 682; 27 L. T. O.S. 
224; 2 Jur. N.S. 551; 4 W. RR. 629; 10K. QR. 
1069, Hi. L. 

776. Recognition of trust by will—By surviving 
trustee.|——By a will, dated in 1761, a trust was 
created in favour of a certain class of testator’s 
relations, nearly all of whom were paid their pro- 
portions. The surviving exor. & trustee of testa- 
tor had the remainder of the funds standing in his 
name at his death, & by his will he recognised the 
existence of the trust & directed that it should 
devolve upon his nephew. Administration de 
bonis non was granted in 1822 to the surviving 
exor.’s estate, & subsequently to another person 
in 1826, when the remaining trust fund was mixed 
up with such administrator’s personal estate & 
applied in the purchase of real estate. <A bill was 
filed by a person claiming part of the legacy under 
the original testator’s will, charging a breach of 
trust by the surviving exor., & that his real & 
personal cstate were liable to make good the 
amount :—Held: upon demurrer to the bill, the 
real estate could not be charged with the legacy ; 
there was an implied trust created by the will.— 
HENDERSON v. ATKINS (1859), 28 L. J. Ch. 913 ; 
33 L. T.O. 8.159; 7 W. R. 387. 

777. Direction by testator to purchase stock—To 
increase pecuniary legacy—Death before purchase 
completed.|—A direction by a testator to purchase 
Consols, obviously with a view of increasing a 
pecuniary legacy to his grandson, to whom he 
had bequeathed all the money & stock in the 
oe which he might be possessed of, or cn- 
peed to, at the time of his decease,’’ which direc- 
ise was transmitted by the tcstator’s country 
4 ankers on the same day they received it by letter 
o their brokers in London, will not constitute the 
person into whose name the stock is transferred 
a trustee for the specific legatee in case the testator 


was entitled only to the sum which he 
actually paid swith the usual interest.— 


accrued. As to such rent & fines, tho 
landlord is a trustee for those entitled. 


641 


should die before the purchase of the stock be 

completed.—THomas v. THOMAS (1859), 27 Beav. 

537; 29 L. J. Ch. 281; 11. T. 208; 5 Jur. N. 9. 

1237; 8 W.R. 71; 54 B. R. 212. 

778. Money paid for transmission to another.]— 
It was argued that the relation of trustee & cestui 
que trust was created by the mtge. to S., but the 
trusteeship was only a constructive one. When 
& man paid another £100 to be given to A. the 
person who received the money became a con- 
structive trustee for A., but was in no other sense 
a trustee (ROMILLY, M.R.).—ADSETTs v. HIVES 
(1863), 33 Beav. 52; 2 New Rep. 474; 9 L. T. 
110; 27 J. P. 691; 9 Jur. N.S. 1063; 11 W. R. 
1092 ; 55 EB. R. 286. 

779. Bank holding fund—For payments agreed 
between other parties.]—L. entered into a contract, 
dated Nov. 30, 1870, with the French Minister of 
War, represented by J., his delegate at London, to 
supply 20,000,000 of ball-cartridges of a certain 
quality, the whole to be supplied by Jan. 10, 1871. 
Time was to be considered of the essence of the 
contract. L. desired some arrangements to be 
made as to payment. M. & co., who acted in 
London as financial agents for the French Govt., 
wrote to L. a letter dated Dec. 1, 1870, in these 
terms :—‘‘ We are instructed by J. to advise you 
that a special credit for the sum of £40,000 has 
been opened with us in your favour, & that it will 
be paid to you rateably as the goods are delivered, 
upon receipt of certificate of reception issued by 
the French Ambassador or by J.””, The goods were 
not delivered according to the contract :—Held : 
this letter did not constitute Messrs. M. & co. 
trustees for ].. as to the sum named, nor constitute 
an equitable assignment as of a fund in their 
hands, & consequently this was not a matter for 
the exercise of the jurisdiction of the Ct. of Ch.— 
MorGAN v. LARIVIERK (1875), L. R. 7 WL. 428; 
44 L. J. Ch. 457; 82 L. T. 413 23 W. BR. 537, 
Il. L. 3 revsg. S. C. sub nom, LARIVIERE v. MORGAN 
(1872), 7 Ch. App. 550, L. C. 

Annotations :—Mentd. The Charkich (1873), L. R. 4 A. & K. 
59; Foreign Bondholders’ Corpn. v. Pastor (1874), 23 
W.R.109 ; Twycross v. Dreyfus (1877), 5 Ch. D. 605 ; The 
Parlement Belge (1880), 5 P. D. 197;  Aksionajirnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 K. B. 532 ; Tho 
Tervaete, [1922] BP. 259; Dut? Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385. 

780. Mortgagee of life interest— Not trustee for 
persons in remainder.]—A mtgee. of an cquitable 
life interest in leaseholds was put in receipt of the 
rents during the mtgor.’s lifetime, by order of the 
ct. in an administration suit. The mtgor. dis- 
appeared, & was absent more than seven years. 
the mtgee. remaining in possession. The ct. having 
held that the mtgor. must be presumed to be dead, 
&, that on the facts her death must be taken to 
have happened shortly after her disappearance :— 
Held: the mtgee. occupied no fiduciary position 
towards the persons entitled in remainder.— 
HICKMAN Uv. rears (1876), 4 Ch. D. 144; 46 
L. J. Ch. 245; 35 L. T. 919; 25 W. R. 175, C. A. 
Annotation -—Mentd. Re Corbishley’s Trusts (1880), 49 

L. J. Ch. 266. 


781. Guarantee fund by vendor of business for 
payment of dividends.|—By an agreement for the 
sale of mining property to a trustee for a co. In 


transferred to treasurers, who were tho 
present defts., to be retained by them 
until a meeting should be held at which 


ARTER v, PALMER, PAL ; —C iN . PARKER (1864), 16 
(1839), 1 I. ee R. O80: Dr. et 1. Chk 320. YR. : ’ a public presentation of the teati- 
In? ? Sd. (1842), 8 Cl. & Fin, 657.— f. Subscriptions to testimonial to wonlal bala Hy eae Aa pilftioal 
Member of FParliament.}—A number  iisoronces arose between the sub- 


e. Rents &: fines.}—A tenant apply- 

ing tor a tee farm grant or renevral 
nea 

his landlord's title to the veversion 


J.— VOL. XLITI. 


for which 


monial]. 


of persons, principally in the county 
B. was Member of Parliament, 
subscribed to present him with a testi- 
The amount subscribed was 


acribers & B. in consequence of which 
to give B. the money 
there was no 


T T 


defts. refused 
subscribed :—Held ; 
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formation it was agreed that the sum of £15,000 
should be paid in cash by the vendors to two 
trustees, who should hold the same in trust to 
secure the payment, & if necessary thereout pay a 
minimum dividend of 10 per cent. per annum on 
the preferred shares of the co., for a term of three 
years, payable quarterly, & subject thereto for 
the vendors. The guarantee was announced in 
&@ prospectus, & the agreement confirmed by the 
arts. of assocn. of the co., which was registered 
shortly afterwards. 

The trustees paid the sums necessary to make up 
the guaranteed dividend for every quarter during 
the three years, except the last, to the directors, 
who distributed them to the shareholders. The 
trustees had also paid some surplus moneys 
to the vendors, retaining sufficient to meet 
the accruing dividends. Shortly after the last 
quarter’s payment became due the co. was ordered 
to be wound up, & the official liquidator claimed 
the fund then remaining in the hands of the 
trustees :—Held : the agreement created a trust 
for the individual shareholders.—Re GELLY DEG 
COLMIERY Co. (1878), 88 L. T. 440. 

782. .|—By an agreement for the sale of a 
colliery to a trustee for a co. in formation, the 
vendor agreed to pay to the co. during two years 
from the date of its incorporation such a sum as, 
together with the net profits of the co., should 
be equal to interest at five per cent. per annum 
on the paid-up capital of the co. ‘This agreement 
was stated & adopted in the arts. of assocn. of the 
co. One of the arts. provided that no dividend 
should be payable except out of the profits arising 
from the business of the co. Hach half-year the 
vendor had to make a payment under this agree- 
ment to the directors for distribution among the 
sharcholders, the profits not amounting to five per 
cent. After the expiration of the second year, 
but before the deficiency of dividend for the fourth 
half-year had been paid, the co. went into voluntary 
liquidation, & the vendor afterwards paid to the 
individual shareholders the amount necessary to 
make their fourth half-year’s dividend equal to 
five per cent :—Held: the agreement created a 
trust for the individual shareholders, & the 
liquidator could not claim the amount so paid by 
the vendor as part of the assets of the co.—Re 
SOUTH LLANHARRAN COLLIERY Co., Ex p. JEGON 
vier re Ch. D. 508; 41 L. T. 567; 28 W. R. 


Annotations :—Folld. Richardson v. English Spelter Co. 
(1885),1T. L. R. 249.  Distd. Clifford v. Imperial Brazilian 
Natal & Nova Cruz Ry. & Uibbs (1888), 60 L. T. 60; 
pe Monell. aineent Street Fur Co. v. Diamant (1915), 84 

e e e 8) s 


——-.]—-See CoMPANIES, Vol. IX., p. 599, 
eee 4000, 4001; Vol. X., pp. 889, 890, Nos. 6053- 

783. Regrant of gale to free miner—To be 
assigned to trustee & cestui que trust—Only free 
miner entitled to grant.|—Ho_mMEs v. WILLIAMS, 
[1895] W. N. 116. 





trust’ created in favour of pltf.— 


O’BRILN v. MCMEEL, [1808] 1 I, R.  propert 
366.—IR. redemption.—MASON  v. 
&. Morlgage before marriage—Re- 


demption by & reconveyance to husband 
—Rights of wife's heir & husband’s 
representatives.j-- Where a husband 
redeems o mtge. on his wife’s real 
estate & tukes a reconveyance in fee 
to himecif, in the event of the wife 
dying intestate the husband becomes a 
trustee of tho legal estate for the wife’s 
heit, & the husband's representatives 


selling land exi 


will have a claim against the redeemed 
for the amount paid for 


(1844),2 N. Z. L. R. 331 (8. C.).—N.Z. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (a). 
h. Operation of law.}—When a part- 


nership, or an agreement for a part- 
nership for the pur 
8 


TRUSTS AND TRUSTEES. 


784. Money received in satisfaction of debt— 
Cheque retained & cashed.|—Deft., an officer of the 
British Army, when on service in India gave to 
pltfs., who were a firm of money-lenders there, a 
promissory note for 1,500 rupees & interest, to 
secure repayment of a sum advanced by them to 
him. The father of deft., in response to an appli- 
cation by pltfs., made them an offer of a less sum 
“in full settlement ’’ of their claim against deft. 
Pitfs. declined that sum, & again asked for what 
amount deft.’s father would ‘ settle’’ his son’s 
debt. The father replied offering 650 rupees, & 
enclosing a draft for that amount. Pltfs. cashed 
the draft & retained the proceeds. Pitfs. then 
brought an action against deft. on the promissory 
note, claiming the amount thereof, & interest, less 
the amount of the draft. 

Assuming, however, that the promissory note 
did not cease to be a negotiable instrument, then, 
in the alternative, I say that when the cheque sent 
by T. (the father) to pltfs. on the terms I have 
mentioned was retained & cashed by pltfs., the 
result was that a trust was created under which 
any further money recovered by pltfs. from deft. 
as maker of the promissory note would be held by 
them in trust for T. (VAUGHAN WILLIAMS, J..J.).— 
HIRACHAND PUNAMCHAND v. ‘TEMPLE, [1911] 2 
K. B. 830; 80 L. J. K. B. 1155; 105 L. T. 277; 
sub nom. PUNAMCHAND SHRICHAND & Cov, 
TEMPLE, 27 T. L. BR. 4303; 55 Sol. Jo. 519, C. A 
Annotation :—Mentd. Soc. des Hétels Lo Touquet Paris- 

Plage v. Cummings, [1922) 1 K. B. 451. 

Patent obtained by servant.|—See PATENTS, Vol. 
XXXVI., pp. 538, 689, Nos. 45-50. 


SUB-SECT. 2.—RESULTING TRUSTS. 
A. When Presumption Arises. 
(a) In General. 

785. No resulting trust where trusts subsisting.|— 
Where articles of agreement under seal are entered 
into between husband, wife, & a trustee, reciting 
that the husband, who was entitled to a share of 
residue under a will, as a condition of a mutual 
separation which had been agreed on, had agreed 
to assign his interest under the will to the trustec 
upon trust to pay the interest thereof to the wile 
& then as to the principal for the three children 
of the marriage, & the wife covenants not to molest 
the husband, & are followed by a separation & 
nine months afterwards by reconciliation & return 
to cohabitation :—Held: upon the true construc- 
tion of the articles, the trusts thereby declared 
in favour of the wife & children were subsisting 
notwithstanding the reconciliation, & there was no 
resulting trust for the settlor, the husband, of the 
property comprised therein.—Re SPaRK’s TRUSTS, 
SPARK v. MAssEy, [1904] 1 Ch. 451; sub nom. Ie 
SpaRK’s TRusTs, MASSEY v. SPARK, 73 L. J. Ch. 
259; 90L. T. 54; 62 W. R. 426; on appeal, [1904] 
2 Ch. 121, C. A. 

786. Agreement for inclosure of common-— 
Waste allotted to trustees for commoners—Whether 


land becomes Fag of the stock-in-trade 
of tbe firm, the agreement can bo 
enforced by B. against A., although it 
was not reduced to writing, for Stat. 
Frauds fs not violated, inasmuch as @ 
rosulting trust is created by operation 
of law.—Forp v. COMBER (1890), 16 
Vv. L. Rn. 540.— AUS. 

-———,]—IJf the trusts declared a 


k. 
a deed of settlement are too vague 
uncertain to be executed, a trust in 


MACKERRAS 


ose of buying & 
etween A. & B 


& afterwards in pursuance thereof A. favour of the next of kin would result 
purchases land in his own name, the 


by operation of law, & the trustees 


Part I.—TrRusts. 


resulting trust as to ownership of soil—To lord of 
manor.]|—Whcere the lord of a manor by feoffment 
grants certain parcels of common or waste lands 
1o trustees, for the benefit of themselves & the rest 
of the tenants of the manor, in lieu & recompense 
of their several claims of common in all the rest of 
the wastes & commonable grounds in the manor, 
the whole of the lord’s interest passes, & there is 
no resulting trust for him as to the ownership of 
the soil.—IRWIN (VISCOUNT) v. SIMPSON (1758), 
7 Bro. Parl. Cas. 306; 3 H. R. 199, If. L. 

787. Insurance of cestui que vie—By devisee of 
leaseholds for lives—Resulting trust of insurance 
moneys.]—A., being the assignee of leaseholds, 
which were held for three lives, by will devised the 
same in trust for his son B. for life, & after his death 
for the benefit of his children with remainders 
over. He directed that B. should, when & so 
often as a life or lives should die, renew the same 
at his own expense; & in default the property 
was to be held in trust for C. After A.’s death, 
one of the cestuis que vie died, but no renewal was 
made. HB. died without issue, & C. became tenant 
for life. After B.’s death, C., in order to protect 
himself against loss, assured the younger of the 
two lives for sums amounting to £4,000 in the 
joint names of himself & the two oxors. of <A.’s 
will. C. paid the premiums during his life & died 
leaving the two exors. surviving him. After his 
death the premiums were paid out of the rents of 
the estate by a receiver. On the death of the 
surviving cestui que vie, the moneys arising from 
the policies were paid into ct. The representative 
of C. petitioned to have the fund transferred to 
her, she offering to allow to the estate the amount 
of the premiums paid by the receiver; or in the 


alternative prayed to be recouped the premiums 
which had been paid by C.:—Held: U., having 


been one only of three persons to whom the moneys 
were made payable, & in the events which had 
happencd not being the survivor, his representative 
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had no right to the fund ; & the same was subject 
to a resulting trust in favour of the persons 
interested in the estate.—BROoWNE v. BROWNE 
(1860), 2 Giff. 304; 3L.T.119; 6 Jur. N.S. 1143; 
8 W. R. 726; 66 EF. R. 127. 

788. Resulting trust for grantor—Proceeds of 
sale of settled land.j|—-O’ConNor v. TANNER, [1917] 
A. C, 25, TI. L. 

Resulting uses.|—See REAL Properry, Vol. 
AXAXXVIII., pp. 731, 782, Nos. 750-765. 


(6) Trusts Not Exhaustive. 
i. In General. 


789. Distinction between settlements & wills.]—- 
Though there may not be any different rule of 
construction applicable to wills & settlements, yet 
the different character of the instrument is a 
circumstance to be weighed in determining the 
effect of the disposition it contains: shares under 
a settlement being held not to be vested might 
create a resulting trust for the settlor whilst in a 
will the residuary legatce might take.—I°aArRrER v. 
BARKER (1852), 9 Tiare, 737; 68 I. R. 712. 
Annotations :—Refd. Malden v. Maino (1855), 2 Jur. N.S. 

206; Swallow v. Binns (1855), 1 K. & J. 4173; Dalton v. 

Hill (1862), 6 L. T. 446; Re Thorne’s Trust (1862), 10 

W. KR. 338; Ke Crosse’s Will (1863), 32 L. J. Ch. 344; 

Jackson v. Dover (1864), 2 Hem. & M. 209; Williams v, 

Haythorne, Willams v. Williams oer 6 Ch. App. 782; 

Re Hamlet, Stephen v. Cunningham (1888), 38 Ch. D. 183; 

Leader v, Duffey (1888), 13 App. Cas. 294. 

790. Resulting trust for legatee—Absolute gift to 
legatee—Mode of enjoyment restricted for legatee’s 
benefit.|—If testator leaves a legacy absolutely 
as regards his estate, but restricts the mode of the 
legatee’s enjoyment of it, to secure certain objects 
for the benefit of the legatee ; upon failure of such 
objects, the absolute gift prevails: but, if there 
be no such absolute gift as between the legatee & 
the estate, & particular modes of enjoyment are 

rescribed, & those modes of enjoyment fail, the 
egacy forms part of testator’s estate, as not having 





would not take for their own benefit.— Held; 


there is wu resulting trust in 


temp. Sugd. 177.—IR. 


FONSECA v. JONES (1911 2 5 
L. R. 168.—CAN, : pierce 


. -J—Wherc a trust is so in- 
definite as to make its terms incapable 
of determination, a resulting trust of 
the whole property affected arises in 
ene: pe eeeetOr a the trust.— 
c » ROBKRTS (B. C.), [1923 

2 W. W. RR. 137, 138,—CAN. a 
Ri oon to transfer beneficial 
.J-—~ BSE v. CAFFYN 22 

V. L. It. 67.—AUS. ei 


n, Part of money advanced by bene- 
ficiary & part by trustee.|—DENNY v. 
re ae (1869), 16 Gr. 619.—CAN. 

0. Trust for devisees.}— By virtue 
" @ will A. had a life interest in certain 
lands, with remaindor to pltf. in foe. 
Ihe land was afterwards sold at sheriff’s 
ae under circumstances which mado 

€ sale void in oe & the purchascr 
a trustoce for the devisees. A. (the life 
nant), for valuable consideration 

onveyed his Hfe interest to the 
tne benoit of dni tragsnstimee cet 

at transaction.—-GIL- 
PIN v WEST (1871), 18 Gr. 228.-—CAN. 

Pp. Layment of part o urchase 
ea by iene wife & A obi 
ae an ma eon ae resulting trust 
20 Gn 163. ENN” ENNEDY (1873), 

- Payment of premium by insured 
—bn understanding that policy would 
Done to benefit of new beneficiary.J— 
A Greased made his flancée the bene- 
m Bry in a life policy. The disagreed 
ee pes he would make his mother 

aa eneficiary, & the premium was 
i ae cna tae bd oh 

: was made jin the bene- 
ficiary, Insured died intestate :— 





favour of the mother, & it should go to 
her in her own rght.— ALLEN v. 
WENTZELL (N. 8.) (1909), 7 H. L. Rh. 
575.—CAN. 

r. Property purchased with firni’s 
money—Conveyance taken in name of 
sister of one member—Jiesulting trust 
in favour of firm d& for benefit of creditors 
of firm.jJ~SHARP v. MCNEIL (N. 5.) 
(1913), 13 Kk. L. R. 425; 15 DE. i. 
73, --CAN. 

t. Land of married woman canveycd 
fo purchaser — Mortgage for part of 
AA ear toe taken in name of hus- 
mind— Subsequent release of equity of 
redemption to husband on payment of 
money-——Death of huasbund & subsequent 
death of wife.}—HARYT v. TORONTO 
GENERAL TRUSTS CORPN. (1920), 47 
O. L. R. 387; 18 O. W. N. 17.—CAN. 


a. Benami transaction.|—-'The pur- 
chase by a Rajput of a bungalow, of 
which the deed of sale was registercd 
in tho name of his mistress, was a 
benami transaction, which resembled 
the doctrine of Hnglish law that the 
trust of the legal estate results to the 
person who pays the purchase-moncy. 
—MUSAMMAT BitaAS KUNWAR 2. 
Desrar Ranorr SinecH (1915), 31 
T. L. R. 562, Pr. C.—IND. 


b. Sum given to daughter considercd 
dedication to uses.] —- Where & sum 
of money given by a father to his 
daughter on her marriage, 13 considered 
as a dedication to the uses of the settle- 
ment, if there be no issue, there is a 
resulting trust for the father ; but if 
the sum be considered as a marriage 

ortion, eee dealers aber 

he daughter to whom the portio 
given.— WARD v. Dyas (1835), L. & G. 


ec. Bond given by trader for wife's 
fortune.J—Where a simple money bond 
is given by a trader for his wife’s fortunc 
but there is no deed or note in writing 
declaring that the obligees are trustees 
for her, if they levy the amount 
before bkpcy. they will as such trustees 
be ontitled to it, there being a verbal 
agreement to that effect. There can 
be no resulting trust to the husband 
where his own property was not settled. 
—Ite BOLE (1858), 31 L. T. O. S. 371. 


d. Sufficicncy of evidence to rebut 
proof of resulting trust.|)—Semble : 
weaker or less dcfinite evidence is 
requred to rebut a resulting trust 
arising froin a purchase in the name of 
another, than to prove a trust by parol. 
In the former it is only necessary to 
show that he who paid the price did 
not intend to take the benefit of the 
purchase.— NICHOLSON v.  MULLIGAN 
(1869), 3 I, R. Eq. 308.—IR. 

e. Policy taken out on life of another.) 
—A policy of insurance was taken 
out by L. in the name of & on tho 
Hfe of J. L. paid tho premiums, & 
retained possession of the policy, & 
dealt with it as his own property, J. 
never making any claim thereto. J. 
afterwards was adjudicated bkpt. & 
subsequently dled :—Held: tho policy 
moneys were payable to L., & not to 
J.’s assignees in bkpcy.—Re SLATTERY, 
(1917) 21. R. 278.—IR. 


PART I. soccer % ata 2.— 


{. Resulting trust for _ settlor.4{ — 
DEVEREUX v. CALM, [1916] 1 I. R, 121. 


——— 
@ 
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Sect. 14.— Constructive and implied trusts : Sub-sect. 
2, A. (b) it. & ii.) 


in such event been given away from it. —LASSENCE 
v. TIERNEY (1849), 1 Mac. & G. 551; 2H. & Tw. 
115; 15 L.T. 0. S. 557; 41 KE. R. 1379; sub nom. 
LLASSENCE v, TIERNEY, LASSENCE v. LESCHER, 14 
Jur. 182, H. L. 


Annotations :-—Conad. Kellett v. Kellett (1868), L. R. 3 H. 1. 
160. Apld, Re Houghton, Houg hon v. Brown (1884), 
53 L. J. Ch. 1018; Re Boyd, Nield v. Boyd (1890), 63 
L. T. 92; Re Currie's Settimt., Re Rooper, tooper v. 
Williams, [1910] 1 Ch. 329; Jte Connell’s Settlmt., Jee 
Benett’s Trusts, Kair v. Connell, [1915] 1 Ch. 867; Je 
Harrison, Hunter v. Bush, (1918] 2 Ch. 59. Extd. 
Moryoseph v. Moryoseph, [1920] 2 Ch. 33. Refd. Barrow 
v. Barrow (1858), 4 K. & J. 409; Salmon v. Salmon (1860), 
29 Beav. 27; Jéte Skinner’s Trusts (1860), 1 John. & H. 
102; Whiteway v. Fisher (1861), 9 W. R. 433; Caton v. 
Caton (1866), 1 Ch. ADD. 137 ; Churchill ». Churchill (1867), 
L. R. 5 Eq. 44; McDonald v. Melonald (1875), L. R. 2 
Sc. & Div. 482; Re Richards, Williams v. Gorvin (1883), 
50 L. I’. 22; Cooke v. Cooke (1887), 38 Ch. D. 202; Ive 
Crawshay, Crawshay v. Crawshay (1890), 43 Ch. D. 615; 
Fe Pinhorne, Moreton v. Hughes (1894), 42 W. R. 438; 
te Whitehead, Poacock v. Lucas, [1894] 1 Ch. 678; Je 
Wilcock, Kay v. Dewhirst, [1898] 1 Ch. 953; Spencer v. 
be ta td of Titles, [1906] A. C, 5033; J2e Walter, Turner 
v. Walter No. 2 (1912), 56 Sol. Jo. 632; Re Witty, Wright 
v. Robinson, [1913] 2 Ch. 666; I?e Jones, Last v. Dobson, 
11915] 1 Ch. 246; Re Monk, Giffen v. Wedd, [1927] 2 Ch. 
197; Re Payne, Taylor v. Payno, [1927] 2 Ch. 1; Re 
Marshall, Graham v. Marshall, [1928] Ch. 661. Mentd. 
fe King’s College Hospital Act, 1851, Me pn. Pinniger, 
Surcome v. Pinniger (1853), 3 De G. M. & G. 571; Field v. 
Moore, Field v. Brown (1855), 7 De G. M. & G. G91; 
Warden v. Jones (1857), 23 Beav. 487; Goldicutt v. 
Townsend (1860), 28 Boav. 445; Sauvage v. Tyers (1872), 
7 Ch. App. 356; Cahill v. Cahill (1883), 8 App. Cas. 420; 
Maddison v. Alderson (1883), 9 App. Cus. 467 ; McManus 


v. Cooke (1887), 35 Ch. D. 681; Johnstone v7. Mappin 
(1891), GO L. J. Ch. 241; Sharman v, Sharman (1892), 
47 Li. TV 83843; Hancock v. Watson, [1902] A. ©. 14: Je 


TWolland, Gregg v. Holland, [1902] 2 Ch. 360; Re A 


Bankruptcy Notice, [1924] 2 Ch. 76. 

791. —— -|—Testatrix under her 
marriage settlement had power to appoint the 
settled funds amongst the children & issue of the 
marriage. By her will testatrix gave all her 
residuary real & personal estate ‘‘ which by virtue 
of any power or authority or of any separate right 
of property she was competent to dispose of ”’ 
to trustecs upon that to sell & convert into moncy, 
& thereout pay her funeral & testamentary 
expenses, & to invest the residue & hold the same 
upon trust to pay the income to her husband 
during his life, & after his decease as to one- 
seventh part in trust for her son, & as to the 
remaining six-sevenths in trust for her daughters, 
with a direction that the trustces were to retain the 
daughter’s shares upon trusts in favour of each 
daughter for life for her separate use without 
power of anticipation, & after her death in favour 
of her children :—Held: the doctrine of Lassence 
v. Tierncy, No. 780, ante, applied, & the daughters 
took their shares of the settled funds free from the 
fetters attempted to be imposed by the subsequent 
direction.._Re Boyp, NIELD v. Boyp (1890), 63 


L. T. 92. 
.}—Where 


~_——-— 





792. there is an 
absolute gift to a legatee in the first) instance, & 
trusts are engrafted or imposed on that absolute 
interest which fail, cither from lapse or invalidity 
or any other reason, then the absolute gift takes 
effect, so far as the trusts have failed, to the 
exclusion of the residuary legatce or next of kin 
as the case may be.—HANCOCK v. WATSON, [1902] 
A. ©. 14; 71 Il. J. Ch. 149; 85 L. T. 729; 650 
W. R. 321, H. L. 3 affg. S. C. sub nom. Re Han- 
COCK, WATSON v. WATSON, [1901] 1 Ch. 482, C. A. 


Annotations :—Apld. Re Curric’s Settimt., Re Rooper, 
Rooper v. Willama, [1910] 1 Ch. 329. Extd. Moryoseph 
v. Moryoseph, [1920] 2 Ch. 33. Apld. Re Atkinson, 
Atkinson v. Weightman, [1925] W. N. 30. Distd. Ie 
Payne, Taylor v. Payne {1927}]2Ch.1. Apld. Re Marshall, 
Graham 0, Marshall, [1928] Ch. 661. Refd. Re Wood, 
Wood v. Wood, [1901] 2 Ch. 578; Re Davies & Kent's 
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Contract (1910), 102 L. T. 622; Re Norton, Norton v. 
Norton, [1911] 2 Ch. 27; Zte Hewett’s Settlmt., Hewett v. 
Hidridge, {1915} 1 Ch. 810; Re Jones, Last v. Dobson, 
[1915] 1 Ch. 246; Re Harrison, Hunter v. Bush, 1918) 
2Ch. 59; Re Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


793. -|—Testator gave the residue 
of his estate to his trustees upon trust for children 
living at his death as tenants in common, & 
provided that the share which ‘‘ would belong ’’ to 
any daughter married at his decease should be 
paid to the trustees of her marriage settlement to 
be held upon the trusts of certain moneys settled 
thereby “or such of them as shall be then sub- 
sisting & capable of taking effect.’? The settled 
funds of a married daughter were held in default 
of issue, in trust for testator, his exors., adminis- 
trators, & assigns. <A share of testator’s residue 
was paid over to the trustees of this settlement. 
The daughtersurvived testator & died withoutissue: 
—IIeld: there was no effective disposition of the 
daughter’s share of residuc after her death without 
issue, & it went to her representatives by virtuc 
of the original absolute gift to her in the will.— 
Re CURRIE’S SETTLEMENT, Re ROOPER, ROOPER v, 
WILLIAMS, [1910] 1 Ch. 329; 79 L. J. Ch. 286 ; 
101 L. T. 899; 54 Sol. Jo. 270. 

Annotations :—~Apld. J’e Harrison, Hunter v. Bush, [1918] 
2 Ch. 59. Refd. Jte Powell, Bodvel-hRoberts v. Poole, 
[1918] 1 Ch, 407. 

794. — j\—Rte CONNELL’8 SETTLE- 
MENT, [te BenErt’s 'TRusTs, FAIR v. CONNELL, 
No. 836, post. 

795 











. -— .j-—The rule in Lassence v. 
Trerney, No. 790, ante, & Hancock v. Watson, 
No. 7092, ate, applies equally to the case where 
a legacy is bequeathed to trustees in trust for the 
legatee as to the case where it is bequeathed directly 
to the legatee in the first instance.— Le HARRISON, 
Hunter vo. Busy, [1918] 2 Ch. 59; 87 TL. J. Ch. 
433; 118 L. T. 756; 62 Sol. Jo. 568. 

A eos :—Relfd. Ive Monk, Giffen v. Wedd, [1927] 2 Ch. 


796. -— - —- - -— .]—When real estate is 
given absolutcly & the absolute gift is then 
modified by the settlement of the property upon 
trusts, the absolute gift prevails to the extent to 
which those trusts are not exhaustive.-—-Monryo- 
SEPH v. MORYOSEPH, [1920] 2 Ch. 33; 89 L. J. Ch. 
376; 123 1. IT. 569; 64 Sol. Jo. 497. 

Annotations :—Reid. I?¢e Atkinson, Atkinson v. Weightinan, 
ee W.N. 30; Jte Monk, Giffen v. Wedd, [1927] 2 Ch. 


797. -—— —-— ——.]—Re ATKINSON, ATKIN- 
SON v. WEIGITMAN, [1925] W. N. 30, ©. A. 
St ase :—Refd. Ite Monk, Giffen v. Wedd, [1927] 2 Ch. 


798, -—-- —-— .]-—Testator devised & 
bequeathed his residuary estate to his trustees 
upon trust to divide the same into five equal 
shares, & to appropriate one of such shares to each 
of his sons then living, whether such son survived 
him or not, provided always & he directed that the 
share so directed to be appropriated to each of his 
sons should not vest absolutely in them or their 
representatives, but should be retained by his 
trustees upon the trusts thereinafter declared, & 
he directed that his trustees should hold each share 
upon certain trusts therein contained during the 
lifetime of each son respectively, & he directed 
that his trustees should stand possessed of the 
share of each of his sons after his decease, or 
the decease of testator in the case of a son pre- 
deceasing him, upon trust to appropriate such 
share unto the child or children of such deceased 
son, whether living at testator’s death or born 
afterwards or having died in testator’s lifetime 
leaving issue, & he empowered each of his sons 
who might survive him at any time by deed 


ween 


Part |I.—Truvsts. 


revocable or irrevocable or by will or codicil to 
alter the shares in which the share of such son 
should, after his death, be appropriated to his 
children if more than one. 

Testator died in 1917. One of his sons, F., 
died in 1926 without leaving issue, having by his 
will left all his estate to his wife, & appointed her 
his sole extrix. :—Held: the rule in Lassence v. 
Tierney, No. 790, ante, & Hancock v. Watson, 
No. 792, ante, did not apply, & the share of F. was 
undisposed of by the will of testator.—Re PAYNE, 
TAYLOR v. PAYNE, [1927] 2 Ch. 1; 96 L. J. Ch. 
201; 187 L. T. 117. 

Annotation :—Distd. Re Marshall, Graham v. Marshall, 

11928] Ch. 661. 

799. ———.|—-Testator directed that 
his trustees should, after the death or remarriage 
of his wife, stand possessed of a trust fund & the 
income thereof upon trust to divide the same into 
seven parts, & to pay or transfer two seventh 
parts thereof to his son, M., provided always that 
such two seventh parts should not vest absolutely 
in M., but should be retained by the trustees, & 
be held by them upon the trusts thereinafter 
declared concerning the same, & in the event of 
the death of M. without any children him surviving, 
then testator directed that the two seventh parts 
should sink into & form part of his residuary estate 
thereinafter mentioned, & he directed that his 
trustees should divide his residuary estate among 
such charitable or benevolent objects as they 
should in their absolute discretion select. '‘Testator 
died in 1924. M. died in 1926, a bachelor & 
intestate. The gift over of the residuary estate 
was held to be invalid:—Held: the gift’ over 
having failed, the rule in Sassence v. Tierney, 
No. 790, ante, & Hancock v. Watson, No. 792, 
ante, applied, & the share of M. passed to his legal 
personal representative.—Ie MArsitALL, GRAHAM 
v. MARSHALL, [1928] Ch. 661; 97 I. J. Ch. 415; 
139 L. T. 189. 

800. Resulting trust for grantor—Discontinuance 
of interests granted—Life estate subject to con- 
dition subsequent.|—By a marriage settlement, 
dated in 1875, personal property of the wife was 
settled upon trust for the wife for life, & after her 
death upon trust to pay the income to the husband 
‘so long as he stale remain unmarried, & from & 
after the death of the survivor,” to hold the capital 
in trust for the children of the marriage, as the 
husband & wife or the survivor should appoint, & 
in default for sons at twenty-one & daughters at 
that age or marriage. There was a power of 
advancement exercisable with the consent of the 
husband & wife or the survivor during their lives. 
The ultimate trust in default of issue was for the 
wife if she survived, & if the husband survived for 
the appointee of the wife by will, & in default for 
her next of kin, as if she had died without having 
been married. The settlement also comprised 
a policy on the life of the husband which was settled 
upon like trusts, except that if the wife survived 
& married again the policy moneys were to be 
held upon the same trusts as if she were then dead. 
Then there was a covenant in the common form 
for the settlement of other & after-acquired pro- 
perty of the wife. There were six children of the 
marriage. The wife died in 1886, & the husband 
took out administration to her estate. In Jan. 
1889, he married again, The question was, who 
since the husband’s second marriage was entitled 
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&. Trust created on face of pol 
No resulting trust to settlor. A olic 
was taken out in Victoria by H. (who 


J. & A. : 
returned to Tasma 


usually lived in Tasmania) on his own 
life but expressed on the face of it to 
be for the benofit of his two children, 
shortly afterwards 
nia & the policy was 
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to the income of the property of the wife which 
was included in the settlement :—Held : upon the 
marriage again of the surviving husband, there was 
a resulting trust of the income during the rest of 
his life, to the legal personal representative of 
the wife; & the husband as administrator of his 
wife was entitled to the undisposed of income.— 
Re WYATT, GOWAN v. WYATT (1889), 60 L. T. 920, 
See, also, PERPETUITIES, Vol. XXXVII., pp. 121, 
122, Nos. 533-546. 
Rights of executors to residue.]|—See EXECUTORS, 
Vol. XXIII., pp. 468-473, Nos, 5377-5424, 
Rights of Crown—Escheat.|—See, generally, 
DESCENT, Vol. XVIII., pp. 28-32, Nos. 284-316. 
Bona vacantia.}|—Sce, generally, DESCENT, 
Vol. XVILL., pp. 32-35, Nos. 317-350. 
Failure of objects of friendly society.]— 
See FRIENDLY SOcIETIES, Vol. V., p. 343, 
Nos. 430, 431. 
Dissolution of creditor corporation. |— 
Sce BANKRuPTCY, Vol. IV., pp. 340, 341, No. 3200. 
Where trust for conversion.] — See, 
gencrally, Equity, Vol. XX., pp. 370, 371, Nos. 
1078-1083. 
Rights of persons entitled on intestacy—Trusts 
ineffectually created.|—Sce Nos. 801-805, post. 
Property not disposed of.|— Sec Nos. 808- 
817, post, 
Interest postponed until fulfilment of con- 
dition precedent.}——Sre Nos. 820-822, post. 
-- Lapse of interests granted.]|—Sre No. 833, 


post, 





ee ee 





ee ee 





- Trusts for creditors.]—-See Nos. 837, 838, 
post, 
—See, generally, SETTLEMENTS, Vol. XI.., 
pp. 579-586, Nos. 1140-1215. 


—————, 


ii. Trusts Ineffectually Created. 


801. Trusts created by will—Resulting trust for 
persons entitled on intestacy.|—Monice v. Dur- 
1AM (BP.), No. 305, ante. 

8 .|—Under a devise of all the 
residue of testator’s estate & effects whatsoever & 
wheresoever, of what nature or kind soever, to 
trustees, upon trusts applicable only to personal 
property held that the real estate passed, with a 
resulting trust for the heir. —DUNNAGE v. WHITE 
(1820), 1 Jac. & W. 583; 37 H.R. 490. 
Annotations :—Folld, Longley v. Longley (1871), L. %. 13 Eq. 

133. Expld. Kirby-Smith v. Parnell, [1903] 1 Ch. 483. 

Refd. Fullerton v. Murtin (1853), 1 Eq. Rep. 224. 

803. -.|—lf a testator means to create 
a trust, & the trust be ineffectually created, or 
fails, the next of kin take.— OMMANNEY ¥. BUTCHER 
(1823), Turn. & R. 260; 37 1. R. 1098. 
Annotations :—Refd, Briggs v. Penny (1851), 21 L. J. Ch. 

265. Mentd. Williams v. Kershaw (1835), 5 Cl. & Fin. 

111]: Dougias ». Congreve (1836), 1 Keen, 410; Dowson 

». Gaskoin (1837), 2 Keen, 14; Lowo v. Thomas (1854), 

23. L. J. Ch. 453: Larner v. Larner (1857), 26 lL. J. Ch. 

668 ; Whicker v. Hume (1858), 7 H. L. Cag, 124; Patrick 

v. Yoatherd (1864), 3 New Hep. 367. 

804. .]—Testatrix gives the residue 
of her property to exors., upon trust to dispose of 
the same at such times & for such purposes as 
they should think fit; it being her intention that 
the distribution thereof should be left entirely 
to their discretion :—Held: the next of kin were 
entitled to the residue.——FowWLER v. GARLIKE 
(1830), 1 Russ. & M. 232; 8 L. J. O. S. Ch. 66 ; 
39 Ik. KR. 90. 

Annotations :-—Consd. Ellis v. Selby (1836), 1 My. & Cr. 286, 

Refd. Buckle v. Bristow (1864), 5 New Kop. 7. 





—_—— - 














transferred to the Tasmanian register, 
J. died unmarried & intestate :—Held: 
the policy was for the benefit of J. & A. 
as joint tenancy & assuming the 
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Sect. 14.—Constructive and implied trusts : Sub-sect. 
2, A. (bd) d4., Wt. & w.] 

805. .}—Certain property was con- 
veyed by deed to trustees upon trust to permit 
any person or persons who should be eligible as 
in the deed mentioned, in the discretion of the 
trustees, being a lineal descendant or lineal 
descendants of settlor, with his or their families, 
to occupy the house & part of the property for 
three calendar months only in each year, & if 
there should be no such lineal descendant to be 
approved by the trustees, then upon the trusts 
thereinafter declared concerning the residue; 
& upon further trust to let the remaining part of 
the property, except the mansion-house, to any 
person or persons being such descendant or 
descendants as aforesaid for any term not excecd- 
ing seven years; & upon further trust out of the 
rents & profits to allow the trustees the costs of 
managing & maintaining the property & certain 
other outgoings, & to apply the residue for the 
support or benefit of any poor or aged persons 
being such descendants as aforesaid as the trustees 
should think fit; & as to so much of the residue 
as should not be so applied to apply the same 
towards the maintenance or relief of any sick or 
aged poor person living within six miles of the 
dwelling-house, & to apply so much as should not 
be so appropriated towards the support & extension 
of religious instruction or religious or general 
education or any other benevolent objects, sub- 
ject to the restrictions therein mentioned :— 
Held: the whole of the trusts were invalid, & 
the heir-at-law was entitled to the property.— 
PEEK v. PEEK (1869), 17 W. R. 1059. 


806. Trust created by deed—Resulting trust 
for grantor.|—-PAKNELL v. HtINGston, No. 819, 
post, 

807. .|—By a voluntary settlement 
executed on Dec. 2, 1873, certain property was 
settled upon trust for W. during his life, with 
remainder to his children; & it was declared that, 
if there should be no child of W. who should take 
a vested interest in the trust property, the trustees 
were to stand possessed of the trust property in 
trust for J. & her child or children, ‘‘ subject to 
the like trusts, limitations, provisoes, declarations, 
& agreements as are expressed & declared of & 
concerning certain trust property & premises 
settled, comprised in, & assured by a certain 
indenture bearing even date with these presents, 
& made between Charles Wilcock & Mary his wife 
of the one part & Thomas Charles Wilcock of the 
other part.’”” No such indenture was ever 
executed. At the time, however, when the settle- 
ment was prepared an indenture was prepared & 
engrossed by which certain property was settled 
upon trust for J. for life, with remainder to her 
children. This indenture, however, was never 
executed, but instead thereof a deed was prepared 
conveying the property to J. absolutely. This 
deed was executed on the same day as the settle- 
ment, but it was not made between the same 
parties. W. died without leaving a child :—Held: 
no trusts were sufficiently declared either for J. 
or for J. & her children. Consequently there was 
a resulting trust for the benefit of the settlor.— 
a ee Witcock v. JOHNSON (1890), 62 














tenants to be similar, A. was entitled 
by survivorship to the bonefit of the 
whole policy & there wag no resulting 
trust in favour of H. as to the moicty 
of the policy to which J. would have 
been ontitled if she had survived.—Re 


Hrwirr (1906), 2 Tas. L. R. 88.—AUS. 
PART I, SECT. 14, SUB-SECT. 2.— 
A. (b) iil. 


h. General rule.}—Where there is a 
trust covering the whole estate, & 


TRUSTS AND TRUSTEES. 


iii. Properly Not Disposed of. 

808. Resulting trust for aor entitled on 
intestacy.|—A devise of all estate real & personal 
for payment of debts, is a devise in fee. No 
implied trust of the surplus for the heir.—NortTH v. 
CHOMETON (1671), 1 Cas. in Ch. 196; 22 E.R. 
759. 


Annotations :—Apld. Cook v. Fountain (1676), 3 Swan. 
685. Consd. Gainsborough v. Gainsborough (1691), 2 
Vern. 252. Folld. Dormer v. Bertie (1699), Prec. Ch. 94. 
Distd. Roper v. Radcliffe (1712), 9 Mod. Rep. 181. Consd. 
Loder v. Loder (1730), Mos. 356. Refd. Bushnell »v. 
Parsons (1703), Prec. Gh, 218; Bristol v. Hungerford 
(1709), 2 Vern. 645 ; Rogers ». Rogers (1733), Cas. temp. 
Talb. 268; Hopkins »v. Hopkins (1 an Cas. pane. Talb. 
4; ro, Mss, 86; Barrs v. 
@ 


44; Hewitt v. Wright (1780), 1 
Fewkes (1865), 11 Jur. N. S. 669 ntd. Nourse v. 


Finch (1793), 4 Bro. C. C. 239; Walton v. Walton (1807), 
14 Vos. 318. 


809. -|—Where lands are devised to exors, 
to be sold for several purposes & the surplus is 
expressly devised to them there can be no resulting 
trust for the benefit of the heir.—DoORMER v. 
BERTIE (1699), 2 Eq. Cas. Abr. 430; Prec. Ch. 94 ; 
24 Ki. R. 46. 

810. .|—A. by will devises his lands to 
trustees to sell, & to dispose of the money as he 
by writing should appoint, & for want of appoint- 
ment, to hisfour nephews. A. by writing appoints 
his trustees to pay several sums to several persons, 
but not near the value of the lands. Decreed the 
surplus to the heir, & not to the nephews, as an 
interest resulting, & not disposed of.—LONDON 
oe) ». GARWAY (1706), 2 Vern. 571; 23 KE. R. 

72. 
Annotations :—Apld. Loder v. Loder (1730), Mos. 356. Refd. 

Hill v. London (Bp.) (1738), 1 Atk. 618. 

811. ——.]—Lioyp & JOBSON v. SPILLET, No. 
885, post. 

812. |}—NortH & GUILDFORD (LORD) v. 
Purpon (1752), 2 Ves. Sen. 495; 28 I. R. 317. 


Annotations :—Consd. Seley v. Wood (1804), 10 Ves 71; 
Giraud v. Hanbury (1817), 3 Mer. 150. 


813. .|—H. devises his manors, advowsons, 
etc., to trustees, to pay his son £1,000 for life, & 
the rest of the profits to be laid out in land during 
his son’s life, & then settled :—Held: the son had 
a right to present to the living when vacant, not 
under the devise, but as heir-at-law, it being a 
fruit undisposed of.—SHERRARD v. TARBOROUGH 
(ORD) (1753), Amb. 165; 27 E. BR. 110. 
Annotation :—Refd. Briggs v. Sharp (1875), 23 W. R, 806. 

814, j--E. by deed conveyed several 
sums of moncy, secured by mtges., amounting 
to £60,000, to trustees in trust, to be laid out 
in the purchase of lands, to the use of himself for 
life, remainder, as to sums to the amount 
of £28,000, to his wife for life, remainder to his 
son R. for life, with several remainders over, 
remainder to J. in fee; & as to sums amounting 
to £23,000, to Kt. for life, with several inter- 
mediate remainders; remainder to T. in fee; & 
as to one particular mtge. of £8,500, & some 
leasehold estates to secure annuities ; the surplus 
to R. in fee, with power of revocation. By his 
will he gave these leaschold estates, & the mtge. 
for £8,500, together with another mtge. of £6,700, 
in trust to secure the annuities; the surplus 
interest, or rents of the lands purchased, to be 
paid to R. for life, & to be settled in the same 
manner as his other estates:—Held: it being 
uncertain which of the limitations they were to 

















the bequests do not exhaust the estate, 
the trustees are cxpress trustees of the 
residue for the heir of the testator.— 
MATHURADAS v. VANDRAWANDAS 
(1906), I. L. R. 31 Bom, 222,—IND. 


k. Resulting trust for beneficiary — 


Part J.—Trvusts. 


follow, they were undisposed of, & passed to R. 
as heir-at-law, & from him to his general devisee 
E., who having died intestate, as to real estate, 
they go to her heir-at-law.— LESLIE v. DEVONSHIRE 
(NUKE) (1787), 2 Bro. C. C. 187; 29 BE. R. 107. 

Annotation :—Consd. Cogan v. Stephens (1835), 5 L. J. Ch. 


815. -|—Wherever land, or any interest 
in land, which would descend to the heir-at-law, 
is devised for purposes which the law will not 
permit to take effect, the heir-at-law shall have the 
benefit of the interest so devised as undisposed of, 
whether testator intended that he should have it 
or not; for there is this distinction between the 
case of a devisee & that of an heir-at-law, that the 
devisee takes by force of the intent of testator, 
& can only take what is given him by the will; 
whereas the heir-at-law takes whatever is undis- 
posed of, not by force of the intent, but by the 
rule of law.—TREGONWELL v. SYDENHAM (1815), 
83 Dow, 194; 3 E.R. 10385, H. L. 


Annotations :—Consd. oogen v. Stephens (1835), 5 L. J. Ch. 
17. Refd. Sidney v. Shelley (1815), 19 Ves. 352; Re 
Cooper’s Trusts Ano 8), 23 L. J. Ch. 27,n.;3 Oddie v. 
Brown (1859), 4 De G. & J. 179; Smith v. Lomas (1864), 
33 L. J. Oh. 578; Simmons wv. Pitt (1873), 21 W. R. 8603 
dic Ponynghem, Conyngham v. Conyngham, [1920] 2 Ch. 


816. -|—Testator devised & bequeathed 
all his estate & effects to trustees, their heirs, exors., 
& adininistrators, upon trust to convert his personal 
estate, not being money, & to stand possessed of 
the money to arise by such sale, & of the rest & 
residue of his estate & effects upon trust to invest 
the same in Govt. or real securities, & to stand 
possessed of such investments upon trusts for the 
benefit of the widow & children & brothers & 
sisters of testator:—Held: the real estate of 
testator passed to the trustees but the beneficial 
interest therein was undisposed of by the will, 
& consequently resulted to testator’s heir.— 
LONGLEY v. LONGLEY (1871), L. R. 13 Eq. 133; 
41 L. J. Ch. 168; 25 7.. T. 736; 20 W. R. 227, 

Ay aoaion ‘—Refd. Kirby-Smith v. Parnell, [1903] 1 Ch. 


_ 817. |—A., by a voluntary settleme nt 
In 1838 conveyed freeholds to trustees upon trust, 
together with a sum of stock already transferred, 
for himself for life, & after his death in trust for 
his reputed son, W., when & in case he attained 
twenty-one, with a trust for maintenance if W. 
should be under twenty-one at the settlor’s death ; 
& in case W. should die under twenty-one, or die 
In the settlor’s lifetime, without leaving issue 
living at his decease, then over. There were no 
words of limitation in the trust for W. There 
was & power of sale in the settlement, but no 
trust to invest the proceeds in land. A. died in 
1849, having made his will in 1843, which recited 
the settlement & confirmed it, except as to the 
stock which had been sold. W. attained twenty- 
One, & died in 1872 :—Held : W. took a life estate 
only in the frecholds under the settlement, & there 
was @ resulting trust for the settlor.— MIDDLETON 
v. BARKER (1873), 29 L. T. 643. 


Annotations :—Retd. Re Hudson, Kithne v. Hudson (1895), 
72 L. T. 892. Mentd. Re Whiston’s Settimt., Lovatt v. 
Williamson, {1894} 1 Ch. 661. 


818. Resulting trust for beneficlary.]—Devise 
of all testatrix’s real eatate to her cousins M. A. 
+ Who were females, their heirs & assigns for 
ever, subject to certain annuities (inter alia), 
one to her brother A., her heir-at-law, & another 
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to her sister §., & their children, for life; & 
testatrix charged her real estate therewith, & 
directed that the surplus profits should go to A. for 
life, remainder to his children for life, remainder 
to 8. for life, remainder to the surviving children 
of her brothers & sisters for life, but gave no 
directions as to the remainder in feo :—ZHeld : 
M. A. & A. J. took the remainder to their own use, 
although they also took legacies under the will; 
& there was no resulting use to the heir-at-law.— 
SMITH v. KING (1812), 16 East, 283; 104 BE. R. 
1097 ; subsequent proceedings, sub nom. KING v. 
DENISON (1813), 1 Ves. & B. 260, L. C. 

819. Resulting trust for settlor.) — In the 
declaration of trust there is no specific mention 
of the benefit of the contract for purchase of the 
real estate which purported to be assigned to the 
trustee & there are no general words which include 
it. ‘Therefore as no trusts are declared of it it 
would secm that there must as to that part of the 
property be a resulting trust in favour of the 
settlor (STUART, V.-C.).—PARNELL v. TIINGSTON 
(1856), 3 Sm. & G. 337; 28 L. T. O. 8. 217; 2 
Jur. N.S. 854; 4 W. R. 794; 65 E.R. 684. 

Failure to exercise power—Whether trust implied 
in favour of objects of power.|—See PowEns, Vol. 
XXXVITI., pp. 526-532, Nos. 1166-1233. 


iv. Interest Postponed until Fulfilment of 
Condition Preccdent. 


820. Resulting trust for persons entitled on 
intestacy-—Of interim rents & profits.|—Devise 
upon a future contingency; & no intermediate 
disposition of the rents & profits: a resulting trust 
for the heir. —A.-G. v. BOWYER (1798), 3 Ves. 714 ; 
30 E.R. 1235, L. ¢C. 


Annotations :—Mentd. Moggridge «. Thackwell (1803), 7 
Ves. 36; Abbott v. Fraser (1874), L. R. 6 P. GC. 96. 


821. —--——_ --—-.! —Rents & profits under a 
trust to accumulate, being in the event not dis- 
posed of, belong to the heir-at-law.—STraNLEY v. 
STANLEY (1809), 16 Ves. 491; 33 KB. R. 1071. 


Annotations :—Consd. Mornece v. Langhain (1840), 11 Sim. 
260; Phipps ». Ackers (1812), 9 Cl. & Fin. 583; Lambarde 
vy. Poach (1859), 4 Drew. 553 ; Turton v. Lambarde (1860), 
1DeG.F.& J. 495. Distd. D’Eyncourt v. Gregory (1864), 


31 Keay. 36. Refd. Graham v. Stewart (1855), 26 L. T. 
0. S. 29. Mentd. Ackland v. Lutley (1839), 9 Ad. & El. 
879. 


822. — - — -.] -Testator devised all his real 
estates to trustees & their heirs. He directed that 
his mansion house & furniture should not be let 
or occupied except by the persons put therein to 
keep the same in good order ‘‘ until the end of 
twenty-one years after my death, or until my 
brother & three sisters” (to whom he gave 
annuities) ‘‘ are all dead.’’ He declared that his 
trustees should apply the rents of all his real estate 
in paying the annuities & keeping the mansion 
house & furniture in repair, & should accumulate 
the surplus, & lay out the accumulations in the 
purchase of real estates to be settled to the same 
uses. He declared that ‘‘ no such accumulations 
shall under any circumstances cxceed the term 
of twenty-one years” from his death. He 
declared that ‘“ at the end of the term of twenty- 
one years from the day of my death, or if my 
brother & three sisters shall all die within that 
period, then on the death of the survivor of them, 
whichever event shall first happen,” the trustees 
should stand possessed of the real estates, upon 
trust to pay the annuities, & subject thereto, in 


11. R. 252.—IR. 


Marriage settlement d ath ee 
er.J—Warp [1905] 11. R. 252.—IR. 
naps (1835), L. & G. temp, Bugd. 177. . ——,}-—Corpp v. Woop (N. B.), 0. —— Heir-at-law.J}—SaLTsr v. 
° [1926) 2 D. L. R. 224.—CAN. CAVANAGH (1838), 1 Dr. & Wal. 668.—- 


1 ——~ 


——.] — Dory ». CREAN, 


n, ——-.]—Dor_e v. OREAN, [1905] IR. 
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Sect. 14.—Constructive and implied trusts : Sub-sect. 
2, A. (b) iv., v. & vi.J 


trust for the first son of his brother in tail male ; 
& failing such issue, in trust for the second & every 
other younger son of testator’s nephew W., in 
tail male; & failing such issue, in trust for the 
first & every other son of testator’s nephew H. 
in tail male; & failing such issue, over; with an 
ultimate limitation, ‘‘ failing such issue,’ upon 
trust to sell the estates for the benefit of testator’s 
next of kin. 

Testator’s brother dicd without issue before the 
expiration of the twenty-one years’ term. At the 
expiration of the term, two of testator’s sisters, 
annuitants, were still living. His nephews, W. & II., 
were living, cach having one son only, & several 
daughters. 

There not having been born a second son of W., 
the son of H. claimed the estates as tenant in tail 
in possession indefeasibly, or as tenant in tail in 
possession, subject 1o defeasance in the event of 
a second son of W. being born :—Held: during 
the suspense period, until it should be ascertained 
whether or not there would be a second son of 
W., the rents of the real estate & the proceeds of 
the personal estate, after the expiration of the 
twenty-one years’ term, were undisposed of, & 
belonged to the heir-at-law & next of kin respec- 
tively.—- WADE-GERY v. HANDLEY (1876), 1 Ch. D. 
653; 457..J.Ch. 457; 341. T. 233 ; affd.,3 Ch. D. 
374, C. A. 

823. Resulting trust for grantor—Condition not 
fulfilled.|—-If A., tenant pur autre vie, parts with 
the beneficial interest contingently, & the con- 
tingency docs not happen, then there will be a 
resulting trust in favour of A. of the interest which 
he has not effectually parted with.—NoRTUEN v. 
CARNEGIR (1859), 4 Drew. 587; 28 I. J. Ch. 930 ; 
33 L. T.0O.8.355; 7W.R. 4813; 62 E.R. 225. 

Ba iced :—Mentd. Re Michell, Mooro v. Moore, [1892] 





——-- Recovery of donor of gift mortis 
causa.|—-Sce Girrs, Vol. XXV., p. 550, Nos. 355, 
356. 

Right to intermediate income of contingent 
legacies.|—Sce, generally, EXECUTORS, Vol. XXIIT., 
pp. 409-412, Nos. 4802-4817. 


v. Lapse of Interests Granted. 


824. Resulting trust for grantor-—Grantee refusing 
grant—No other trust declared.|] —A grant of the 
next avoidance to one without his privity held a 
resulting trust for the grantor, no other trust being 
declared.— NORFOLK (DUKE) v. BROWNE (1697), 
Prec. Ch. 80; 24 E. R. 38. 

825. Failure of life estate.|—Property 
agreed to be settled consisted of leascholds in 

ossession, & of money to be received on the hus- 
and’s death, which was to be invested in the 
usual securities, & the trustees were to stand 
possessed of the leaseholds in trust for the husband 
for life, &, after his death, of one moicty of the 
leascholds, stocks, funds & securities for the wife 
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for life; in case she survived her husband, & of 
the other moiety of the leaseholds, stocks, funds & 
securities, after the husband’s death, & of the whole 
of the stocks, funds & securities, after the wife’s 
death, in trust for the children. The wife died in 
the husband’s lifetime :—Held: there was a 
resulting trust as to the leascholds, for the husband, 
the settlor.—WILSON v. PauL (1836), 7 Sim. 620 ; 
58 K. R. 975. 

$26. Defective exercise of power— No 
trusts in default.]|—Renewal of a college lease by 
tenant for life, with a power of appointment, in 
her own name, & at her expense, has not the effect 
of an appointment in her own favour. By the 
death of her appointee, therefore, in her life, a 
resulting trust by lapse for the representative of 
the author of the power.—BROOKMAN v. HALES 
(1813), 2 Ves. & B. 45; 35 HE. R. 235. 

827. Interposition of vested interest.]— 
Trustees of a settlement were to stand possessed 
of the trust fund, consisting of twelve-fifteenths of 
a larger fund, in trust as to one share for the settlor’s 
daughter A. for her life, & then for her children, 
who were to take vested interests, if sons, at twenty- 
one, & if daughters, at twenty-one of marriage; & 
if A. should have no children who should live to 
attain a vested interest in the fund, then to stand 
possessed of the share so givento A. & her children, 
in trust as to one moiety for the settlor’s daughter 
3. & her children, & as to the other moiety for his 
daughter C. & for children under the same limita- 
tions & restrictions to which the gift to A. & her 
children had been subjected. Then followed 
similar dispositions of the remainder of the trust 
fund in favour of B., & her children & C., & her 
children, with limitations over of each share, in 
the event of either B. or C. dying without leaving 
children who should attain a vested interest, to the 
other two daughters & their children, in moieties 
as before. But in case there should not be any 
child or children of A., B. & C. who should live to 
gain a vested & transmissible interest in the said 
twelve-fifteenth parts of any part thereof under & 
by virtue of the settlement, then the trustees were 
to pay, assign & transfer the whole of the twelve- 
fifteenth parts unto the next of kin of the settlor. 
The settlor died, having by his will made A., B. & 
C. his residuary legatees. After his death C. died 
without issue. Then B. died without issue, leaving 
A. surviving her, who had two children, one 
of whom, a daughter, was married :—ZHeld: A. 
having a child who had lived to gain a vested 
& transmissible interest in the fund was not en- 
titled to any portion of it under the limitation 
to the ‘‘ next of kin”’ of settlor; consequently, 
so much of the funds as did not pass under the 
limitations other than that to the next of kin 
resulted to the settlor & passed under his will to 
his residuary legatees.—WkESTWOOD v. SLATER 
(1846), 1 De G. & Sm. 1; 63 E. R. 045; affd. 
(1847), 10 L. T. O. S. 477, L. C. 

Limitation void for remoteness.] — See 
Se Vol. XXXVII., p. 119, Nos. 512, 
13. 
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p. M gney impressed with trust — 
Failure of object.) -Monecy was advanced 
by the pltf. for the express purpose of 
being deposited in a bank in order to 
meet a cheque of lL. & C., given by their 
agent J. H.C. This cheque never was 
paid or presented after such deposit, & 

he amount remained in the bank to 
the credit of L. & C., who were trustees, 
claiming no benoficial interest in the 
money. On a bill filed for that 
purpose the ct, declared that the estate 


aid to 
5 Gr. 326.—CAN., 


sons, includin 


under seal was 


of J. H. C., who had since died, had not 
any claim or interest in the fund, & 
ordered the amount, together with the 
interest allowed on the deposit, to be 
ltf.—GAMBLE v. 


_ a. Expenses of prosecuting specula- 
tive undertaking.|—Where certain per- 
G., advanced moncy 
to complete the building of a yacht 
at Cobourg, in order to sail for prizes 
at New York & Philadelphia, & scrip 
executed, declaring, 
that G. was to hold the yacht in trust 


as security for the advances; & G. 
incurred certain running expenses in 
taking the yacht to the race :—Held: 
G. was entitled to a first charge on the 
EE (1878), proceeds of the salo of the yacht, for 

hese expenses, as they had been in- 
curred in prosecuting the enterprise 
for which the trust was created.— 
os v. GIFFORD (1879), 8 P. R. 44.—- 


yr. Resulting trust for 
Oesser of trust at death of grantor.J— 
BUCHANAN v. OAKES (Man.) (1914), 26 
WwW. L. R. 649 , 15 D. ° R, § 2.— AN, 


grantor —— 
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828. Resulting trust for persons entitled on in- 
testacy.]—MoRrIcEz v. DURHAM (BP.), No. 305, ante. 

829. -]— Resulting trust for the heir; 
the only express devise being to convey to the 
devisor’s son from & after his age of thirty, which 
he did not attain ; & no devise by implication from 
a declaration, that he shall have no power over the 
estate until his age of thirty.—NasH v. SMITH 
(1810), 17 Ves. 29; 34 E.R. 12. 

ied ~———.|—-OMMANNEY v. BUTCHER, No. 803, 
ante. 

831. .|—By a marriage settlement, a sum 
of £1,500 belonging to the husband was settled in 
trust to pay the interest to the husband during 
his life, & after his death to the wife, & after the 
death of the survivor the fund was to be held in 
trust for the children of the marriage & if there 
should be no children, absolutely for the survivor 
of husband & wife; & certain foreign securities 
to which the wife was entitled were held upon trust 
to pay the income to the husband, for the joint 
lives of himself & his wife; then as the wife, not- 
withstanding coverture, should appoint by will, 
& in default of such appointment in trust for the 
persons who would have been entitled to the same 
if the wife had died intestate & unmarried. 

In Feb. 1863, the husband made his will, & left 
all his property to his wife absolutely ; & in Apr. 
1872, the wife made her will, leaving all her pro- 
perty to her husband for life, & after his death to 
her sisters equally. 

The husband & wife started in Apr. 1874, from 
ee for Madeira & had never since been heard 
of. 

Pitf. claimed, as exor. of the husband to be 
entitled to both funds, on the ground that the 
marriage settlement was a reduction into posses- 
sion :—Held: each fund must go by way of result- 
ing trust to the representatives of the settlor.— 
WOLLASTON 0, BERKELEY (1876), 2 Ch. D. 213; 
45 L. J. Ch. 772; 34 L.7T. 171; 24 W. RB. 360. 

832. -|—The effect of a testamentary 
appointment, either of real or personal estate, to a 
trustee upon trust for A., who dies in the lifetime of 
the appointor, is that the appointed property does 
not revert to the donor of the power, nor to those 
who would have taken under a gift over, if any, in 
default of appointment, but remains part of the 
general estate of the appointor. Where, therefore, 
testatrix having a general testamentary power of 
appointment over real estate, subject to a gift over 
in default of appointment, devised the property 
to trustees upon trust for A., who died in her life- 
time :—Held: the property remained vested in 
Han trustees as part of the general estate of testa- 
i Subject to a resulting trust for her heir-at- 
aw, if any.— Re VAN HAGAN, SPERLING v. Rocn- 
FORT (1880), 16 Ch. D. 18; 50 L. J. Ch. 1; 44 
l.. 1.161; 29 W. R. 84,0. A. 


Annotations :—Apld. Re Scott, Scott ». Hanbur 
‘ : F ‘ y, [1891] 1 
BRT a Distd, Re Elen, Thomas v. McKechnie (1893), 
Refd’ T. 816. Consd. Coxen v. Rowland, [1894] 1 Ch. 406. 
17 Ci Re Ickoringiil’s Estate, Hinsley v. eine. (1881), 
Re Hadley. eolinecns "Hadiey: (1909 Tih. 20) ne Proce 
’ * e 7 : e ce, 
Lawford v. Pryce (1911), 105°. T. 51. ~ 
833. Defective exercise of power.]—WHiTt- 
Tne 2. WHITTING (1908), 63 Sol. Jo. 100. 
notations :—Refd, Re Nash, Cook v. Fredorick, [1909] 2 
595 oon, Re Park’s Settlmt., Foran v. Bruce, [1914] 1 Ch. 
ois) eentd: Re Bullock's Will Trusts, Bullock v. Bullock, 
2 Ch. 41900" 493; Re Garnham, Taylor v. Baker, [1916] 














a4 PB Safir ltimate Trusts Not Declared. 
ve. dtesulting trust for grantor.] — Lands are 
devised to three persons & their atl to the use of 
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them & their heirs, upon the trusts after mentioned, 

& then testator directs them to convey part to A. 

for life, & other part to B. in tail; but gives no 

direction as to the remainder in fee. Though 
two of the trustees were related to testator; yet 
the remainder in fee will not belong to them, but 

be a resulting trust for testator’s heir.—HOBART v. 

SuFFoLK (CouNnrTEss) (1709), 2 Vern. 644; 23 

E. R. 1020, J. C. 

Annotations :—Apld. Haberghain v. Vincent (1793), 2 Ves. 
204. Refd. Hill v. London (Bp.) (1838), 1 Atk. 618 
Clarke v. Hilton (1866), L. R. 2 ha. 810. 

835. -.|—By her marriage settlement G. 
conveyed certain freehold & copyhold heredita- 
ments to trustees to hold in trust for her during 
her life for her separate use, & after her death in 
trust for such poeon or persons & in such manner 
as she should by her will appoint, & in default of 
& until such appointment & so far as no such 
appointment should extend ‘ in trust for the heir- 
at-law of G.’?:—Held: the rule in Shelley’s Case 
(1581), 1 Rep. 93 b, did not apply, & under the 
limitations of the settlement C. took an estate for 
life ; the person who at her death answered the 
description of her heir-at-law took an estate for 
life, & there was a resulting trust in favour of C. 
as settlor.—e Davison’s SETTLEMENT, CATTER- 
MOLE DAVISON v. MuNBY, [1913] 2 Ch. 498; 83 
L. J. Ch. 148; 109 L. T. 666; 58 Sol. Jo. 50. 

836. ——.|—By a settlement made in 1881 on 
the marriage of M., the daughter of B., to C., 
after reciting that C. & B. were respectively entitled 
to certain funds, & that B. had transferred from 
his own funds to the trustees a sum of £1,670 
Consols to be held as part of “ the trust estate hereby 
constituted,’’ (. & M. respectively assigned their 
own funds to the trustees upon the trusts therein- 
after declared. ‘I'he settlement then declared that, 
the trustees should hold ‘ all the trust estate 
hereby constituted ” until the marriage upon trust 
for the persons to whom same respectively then 
belonged ; & after the marriage to pay the income 
to C.’s fund to him during the joint lives of C. & 
M.; & as to the £1,670 Consols & M.’s fund to pay 
the income to M. during the same joint lives; & 
after the death of either C. or M. to pay the 
income of ‘all the trust estate hereby consti- 
tuted’? to the survivor for life; & after the 
survivor’s death upon trust as to corpus for the 
children of the marriage. In default of there being 
a child of the marriage, C.’s fund was to belong to 
him, & the £1,670 Consols & M.’s fund, if M. died 
in the lifetime of C., were to be held in trust for 
such persons as she should appoint, & in default 
of appointment. to the persons who, if she had died 
intestate & unmarried, would have been entitled 
to pay her personalty under the Statutes of 
Distribution ; but there was no declaration of 
trust as to these two funds in case of C. dying in 
the lifetime of M. & there being no child of the 
marriage. B., in the lifetime of C. & M., made a 
will whereby he declared that his trustees should 
stand possessed of one-fourth of his residuary 
estate, ‘ hereinafter referred to as M.’s share,” 
upon trust to transfer same to the trustees of her 
settlement, to be held by them upon the trusts by 
that settlement declared concerning ‘‘ the fortune 
brought in settlement by or on behalf of M.” C. 
died in the lifetime of M., & there was no child 
of their marriage. It was conceded that as 
regarded the fund which belonged to M. & was 
settled by her there was a resulting trust in 
favour :—Held: (1) as regarded the £1,670 
Consols there was a resulting trust, subject to the 
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Sect. 14.—Conatructive and implied trusts : Sub-sect. 
2, A. (b) vi., vit. & viti., & (c) i. & it.] 

life interest of M., in her favour of B., the father ; 
(2) the fourth share of his residue had been com- 
pletely severed from B.’s estate & given to M.’s 
trustees for her benefit, & there was an ultimate 
trust of this share in favour of M.—Re CoNNELI’S 
SETTLEMENT, Ite BENETT’s TRUSTS, FAIR  v. 
CONNELL, [1915] 1 Ch. 867; 84 L. J. Ch. 601; 113 
L. T. 234. 

Annotation :—As to (2) Refd. Re Harrison, Hunter v. Bush, 

[1918] 2 Ch. 59. 

vii. T'rusts for Conversion. 

Surplus after satisfaction of purpose of con- 
version.|—Sec Equiry, Vol. XX., pp. 386-388, 
Nos, 1237-1255. 

Estate not wholly disposed of by testator or 
settlor.|;—See EQuity, Vol. XX., pp. 388, 389, 
Nos. 1256-1265. 

Proceeds of sale of realty blended with personalty.] 
a Equity, Vol. XX., pp. 389-391, Nos. 1267~- 

Exereise of power of sale by mortgagee—Result- 
8 trust of surplus proceeds.|—See Kquity, Vol. 
XX., p. 365, No. 1026, 

Devise of advowson on trust for sale—When 
resulting trusts implied—For persons entitled on 
intestacy.]|—See EccLESIASTICAL LAw, Vol. XIX., 
p. 384, Nos. 2085, 2086. 


viii. Trusts for Creditors. 

837. Resulting trust of surplus—For persons en- 
titled on intestacy of assignor.]—-A. devised to his 
wife a rentcharge of £200 for thirteen years, in 
trust, nevertheless, forthe payment of his debts & 
legacies ; he also devised to her certain lands, in 
augmentation of her jointure. The surplus of this 
rentcharge, after debts & legacics paid, is not a 
bencficial trust for the wife, but a resulting trust 
for the heir.— Wycit v. Packrneton (1712), 3 
Bro. Parl, Cas. 44; 1 I. R. 1166, TT. J,. 
Annotations :—Refd. Pawlett ». Morloy (1702), 2 Freem. Ch. 

263; Bristol v. Hungerford (1709), 2 Vern. 645; Roper 

v. Ladclitfe 1713), 9 Mod. Rep. 181; IJoder v. Loder 

(1730), Mos. 356 ; Hewitt v. Wright (1780), 1 Bro. C. C. 86, 

838. -|- A devise to A. upon special 
trust & confidence, that he should pay all testator’s 
just debts, is a resulting trust to the heir, after 
debts paid.—-KIRICKE v. BraANspey (1727), 2 
Hq. Cas. Abr. 508; 22 1. R. 430. 

839. For tenant for life.) -—A. by will, 
gave to trustees for terms, remainder to T. & KE. 
for life. The trusts of the terms were for payment 
of scheduled debts, & to make an allowance to YT. 
& E. The debts being stated to be paid, a trust 
results to the tenants for Jife.—DAvVIDSON v. FoLEyY 
(1787), 2 Bro. CO. C. 203; 29 Tk. R. 115, lL. ¢. 
Annotations :— . Sidney v. § 5 5 

Roth. Kirby option raes , 21. JOOS Ck. 0. ae 

840. For assignor.)— By a mtge. deed 
debtor covenanted to pay principal & interest, & 
a surety covenanted to pay the interest in default. 
Debtor afterwards, by deed, assigned his property 
to a trustee on trust to sell & divide the proceeds 
amongst his creditors ; the creditors releasing the 
debtor from the debts due to them respectively ; 
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_t. Resultung trust to creditors—Con- 
siderattun moving from creditors.) — 
PaGe v. CHAMBERS (1879), 13 N, S. R. 
(1 R. & G.) 232.-—CAN. 844 iil 





a. ———.]— DONALD v. MOMANUSB 
(N. B.) (1911), 10 E. L. R. 200.—CAN. 
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man having a 


8441. Purchase in name of stranger— 


Truat for purchaser presumed.)—TOoOOTH 
vee OER {1891} A. C, 284, P. C.— 


844 ii. ——- ——.]—~ 
MCMILLAN (1867), 14 Gr. 99.—-CAN. 





lived together as husband & wife 
wife living at the time : 
& land purchased in the man’s name 
was pald for by the woman out of 
money of her own :—Held: 
& resulting trust in favour of the 
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but there was a proviso in the deed that nothing 
therein should aifect any right or remedy which 
any creditor might have against any other person 
in respect of any debt due by the debtor :— 
Semble: under such a deed of assi ent there 
would be a resulting trust of any surplus for debtor. 
—GREEN v. WYNN (1869), 4 Ch. App. 204; 38 
L. J. Ch. 220; 20 L. T. 131; 17 W. R. 385, L. C. 


Annotations :—Refd, Bateson v. Gosling (1871). L. R. 7 
Cc. P. 9. entd. Forbes v. Jackson (1882), 19 Ch. D. 615 ; 
Tet eneMae: Whitehouse v. Edwards (1887), 37 Ch. D. 


841. .|—The partners in a business, 
by a deed reciting the inability of the firm to pay 
their creditors, assigned the business & property 
of the firm to trustees upon certain trusts for the 
benefit’ of the creditors of the firm. The deed 
contained no provision in the event of there being a 
surplus :—Held : upon the natural & true construc- 
tion of the deed there was an absolute disposal of 
all the proceeds to be realised for the benefit of the 
creditors, & no resulting trust for the benefit of the 
assignors could be implied.—SmITH v. COOKE, 
STOREY v. COOKE, (1891] A. CO. 297; 60 L. J. Ch. 
607; 65 L. T.1; 40 W. R. 67, H. L. 3 revsg. 8. C. 
sub nom. COOKE v. SmirTu, 45 Ch. 1D. 88, C. A. 


Annotations :—Apld. Cunnack v. Edwards, (1896] 2 Ch. 679. 
Refd. 7?e Printers & Transferers’ Amalgamated Trades 
Protection Soc, (1899), 47 W. RR. 639. 


842. -—~— For assignee —- Whole property 
assigned to surety for payment of composition.|— 
Resolutions were passed in favour of composition & 
for assigning all the estate of the debtor to D. as 
security for the composition, he becoming surety for 
the payment of the composition & being appointed 
trustee. Afterwards a dcoed was executed by 
debtor, creditors, & D. assigning all the estate to D. 
but not declaring any trusts:—Held: YD. was 
absolutely entitled to the surplus of the estate 
after the payment of the composition & the costs, 
& there was no resulting t1ust in favour of debtor. 
—Re Wiicocks, Hx p. WiLcocks (1874), 44 1. J. 
Bey. 12; 31 L. T. 620. 

843. Resulting trust of unclaimed dividends— 
For claiming creditors.]|—-Where an assignment is 
made for the benefit of creditors, those creditors 
who have reccived dividends out of the property 
assigned are, in the absence of any stipulation to 
the contrary, entitled to any unclaimed dividends 
in the hands of the trustees, in preference to the 
trustees &, semble, also to the original debtor.— 
WILD v. BANNING (1866), L. R. 2 Eq. 577; 385 
L. J. Ch. 594; 141. T. 845; 12 Jur. N.S. 464. 
Annotation :-—Expld. Ashley v. Ashley (1877), 4 Ch. D. 757. 

Right of debtor to have property reconveyed— 
On payment of composition.|——-See BANKRUPTCY, 
Vol. V., p. 1185, Nos. 9566, 9567. 








(ec) Property Putin Name of Another. 
i. Purchase in Name of Another. 

Purchase by father in child’s gear is See 
Girts, Vol. XXV., pp. 510-512, Nos. 67-85. 

844. Purchase in name of stranger—Trust for 
purchaser presumed.] — WooDMAN v. MORRELL 
(1678), Freem. Ch. 82; 22 H. BR. 1040; on appeal, 
Freem. Ch. 34, n., L, C. 


woman.—Hora v. GORDON (1870), 
17 Gr. 599.—CAN, 
844i McDONALD ¥. 


Vo aor a. 
DuNLOoP (No. 2) (1805), 2 Terr. L. R. 
MODONALD vw. 938,—OAN, 





844 v. ——~.)—J008_ v. HEN- 
omen SOHELL (Sask.) (1911), 18 W. L. R. 
191.—CAN. 


844 vi. ——- ———~.}—ENNOs v. MO- 
LEAN (1919), 52 N. S. R. 485.—CAN. 
ii, ———_ ———.]—The bare fact 


there was 844 vil. 
of payment of the purchase price is 
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845. ——— ———.]—-ANON. (1683), 2 Vent. 361 ; 
86 BE. R. 486. 

846. areca recount 
83, ante. 

847. ——~,|—SmitTr v. BAKER (1737), West 
temp. Hard. 98; 1 Atk. 885; 25 BK. R. 840, L. C. 


Annotations :—Apld. Lewis v. Lane (1834), 2 My. & K. 449. 
Refd. Dyer ». Dyer eens 2 Cox, ing. as. 92; Chapman 
2 e 





-|—AMBROSE v. AMBROSE, No. 





v. Gibson (1791), 8 , . 229; : , 
oy poe as von Bro C. 229 ans v. Cooke (1857) 
848. ——— --—.]—-Where an estate is pur- 
chased in the name of one, & the money paid by 


another, it is a trust notwithstanding there is no 
declaration in writing by the nominal purchaser.— 
a v. RYALL (1789), 1 Atk. 59; 26 EB. R. 39, 
Annotations :—Oonsd. Lane v. Dight 62), Amb. 409, 

Refd. Lench v, Loeneh (1 805 ; TO You sti. Menta. Re 


West of England & South Walcs District Bank, Hc p. 
Dale, Young (1879), 48 L. J. Ch. 600. 











849. ---—-.|—-LLoyD & JOBSON v. SPILLET, 
No. 8865, post. 

850, -—--—- ——.]—- WILLIS v. WILLIS, No. 68, ante. 

851. .|—Trusts by implication arise 


where one person pays the purchase-moncy, & 
the conveyance is taken in the name of another ; 
but the rule is not so large as to extend to every 
voluntary conveyance.—YOUNG v. PEACHY (1742), 
2 Atk. 254; 26 EK. R. 557, T.. C. 

Annotation :—Mentd. Hoghton v. Hoghton (1852), 15 Beav. 


852. LADE v, (1743), 1 
Wils. 21; 95 BE. R. 470, L. C. 

853. -|— WITHERS v. WITHERS (1752), 
Amb. 151; 27 HE. R. 99, L. C. 

Annotation :—Refd. Zouch v. Forse (1806), 7 Kast, 186. 
854. -}— Purchase in the name of 

another, not a child or wife, a trust for the person 

advancing the money; unless the presumption 
from that circumstance is repelled by evidence.— 

RIDER v. KIpDER (1805), 10 Ves. 860; 32 Ko. R. 

884, L. C. 

Annotations :—Distd. George v. Howard & Bank of England 
(1819), 7 Price, 646. Consd. Ke Policy, No. 6402 of 
Scottish Equitable Life Assce. Soc., [1902] 1 Ch. 282 
Refd. Dummor v, Pitcher (1833), Coop. temp, Brough. 
257 ; Sims v. Thomas (1840), 12 Ad. & El. 536; Freeman 
v. ‘Tatham (1846), 56 Hare, 829; Barrack v. M‘Culloch 
(1856), 3 K. & J. 110; Nicholson v. Mulligan (1869), 17 
W. RR, 659; Ayerst v. Jonkins (1873), L. R. 16 Eq. 275; 
Phillips v. Probyn (1899), 68 L. J. Ch. 401, 

855. -.] — Purchase in the name of 
another a trust for the party, who pays the con- 
sideration ; except by a parent in the name of 
his child; which is presurned an advancement. 
Che presumption capable of being rebutted ; but 
does not give way to slight circumstances.—FINCH 
v. Frncuy (1808), 15 Ves. 43; 33 EK. R. 671, L. C. 


Annotations :—Refd. Crabb v. Crabb (1834), 1 My. & K. 5113 
Skeats v. Skeats (1842), 12 L. J. Ch. 22; Tucker v, Burrow 


LADE 





—— 
e 























sufficient to raise a presumption of 
resulting trust in purchaser’s favour,— 
Staaa ve. Ward & Warn (1921), 30 
RB. GC. R. 885,.—CAN, 


b. Purchase by parent in child’s 
name.J—A mtgee. purchasing a prior 
intge. was advised by his solr. to take 
the assignment as trustee to another 
person, & took it accordingly in the 


her 
Rep. 20 t.—CAN, 





in, or making an advancement to them : 1, 
—Held: there was uv resulting trust in 
& lands declured to be hers.— 
Moore v, Moore (1895), 1 N. B. Ka. 


e. .]-—— BLACKBURN 1v. 
N (1907), 26 N. Z I R. 1163. — 


{. Conditional purchase in 
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1865), 2 Hem. & M. 515. . Sh 
vESths a vem nm tes. 5. Mentd. Sharpe v. Sharpe 
856. —-— .|}—DAvigEs v. OTry, No. 738, ante. 
857. .}——In the case often referred 








to in the law of resulting trusts, where a man 
purchases land with the money of another, although 
there is no written evidence of the trust, a trust 
results to the owner of the money by operation of 
law (per CuR.).—BARTON v. MuIR (1874), L. R. 6 
P.C. 184; 441.5. P.C.19; 31 L. T. 5938; 23 
W.R. 427, P. C. 


Annotations :-—Consd. Tooth v. Power, (1891] A. C. 284; 
Mentd. Zte Article X. of Articles of Agreement for Treaty 
between Great Britain & Ireland (1928), 45 T. L. R. 57. 


858. .]— Testatrix placed a sum of 
£500 on deposit at a bank in the name of her 
niece, towards whom she was not in loco parentia. 
She retained the deposit note in her own possession, 
& did not inform her niece of the fact of the deposit 
having been made. ‘l'estatrix subsequently made 
a codicil to her will purporting to dispose of the 
money :—Held: there was a presumption of a 
resulting trust in favour of testatrix, & no evidence 
to rebut the presumption.—Re Howxs, Howsks 
v. PLarr (1905), 21 T. L. R. 501. 

859. Proof of payment of purchase-money— 
Must be clear.]—A. purchases in the name of B. 
& pays the purchase-money. J. claims the estate, 
there being no declaration of trust. A. may be 
admitted to read proofs, that he paid the purchase- 
money, but then those proofs must be very clear 
to make it a trust arising by implication of law.— 
GASCOIGNE v. THWING (1685), L Vern. 366; 23 
E.R. 526. 

Annotations :—Folld. Groves vr. Groves (1829), 3 Y. & J. 

163. Refd. Wilkins v. Stevens (18412), 1 Y. & C. Ch. Cas. 














860. .}—WILLIS8 v. WILLIS, No, 68, ante. 

861. Covenant by father to settle after-acquired 
property—Purchase in name of youngest son-— 
Resulting trust to person entitled under covenant.]— 
A. by marriage articles covenanted, that all the 
lands which he should afterwards purchase in the 
parish of K. should be to the uses of the articles. 
Ife purchased lands in K. & took a conveyance in 
fee in the naine of his youngest son, but there was 
no declaration of trust :—Held: the son was a 
trustee for his eldest brother, who was entitled to 
these lands by virtue of the covenant.—BLAKE v. 
fae (1721), 7 Bro. Parl. Cas. 241; 3 KH. R. 157, 

ni Dae 


ii. Property in Joint Names of Donor and Donee. 


Sce, generally, Girrts, Vol. XXV., pp. 517, 518, 
Nos. 124-129. 

862. General rule—Resulting trust for donor.|/— 
(1) Pltf., a widow, in 1880, caused £6,000 Consols to 


Purchase in name of manager.] 
—PUBLIC TRUSTER v. RATHBONL 
(1906), 26 N, Z L. R. 805.—N.Z. 

m. Conveyance to nominal pur- 
chaser.]}—SCAHILL v. WREN (1866), 6 
N.S. W.S. GC. Rt. (Eq.) 38.—AUS. 

n. Purchase with trust funds— In 
son’s name—Son trustee for  bene- 
ficiaries.] ~DANIRLLv. WALLACE (1881), 


BLACK- 


child’s 


name of his son, not intending it as an 
advancement to the son :—J/eld : parol 
evidence was admissible to prove the 
trust.— BARR v. BARR (1868), 15 Gr. 


27.—CAN, 

6. ———.] — NIXON v. ROMERVILLE 
(1871), N, B. Dig. 295.—CAN. 

d. ——-.]}—Mother purchasi cer- 
tain lands in name of her child, con- 
sidering that she was the owner of 
the land, & not intending that the 
conveyance to hor infant children, as 
directed by her, should be considered 
us Making them the purchasers, or 
giving them a beneficial interest there- 


name.]—The doctrines of advancement 
& resulting trust, do not apply to a 
conditional purchase by the father in 
the name of the infant.—STEPHEN v. 
STALLWORTHY (1881), 2 N. S. W. Eq. 
55.—AUS. 

g. Purchase by husband in wife's 
name.}—~—Re HOBSON EstTaTE (1901), 7 
Terr. L. HR. 182.—CAN. 

h. ——.]—DUDGEON v, DUNGEON & 
PARSONS (1907), 6 W. L. I. 316; 13 
B. C. ry 79.—CAN. 

k. —-—~. HENDERSON v. TIENDER- 
oN BE. I.) (1909), 7 E. L. R. 218.— 


2N.S. W. Eq. 20.—AUS. 

o. Timber licence taken in name of 
servant.|—Action to recover price of 
a timber licence staked in the name of 
pitf.:-—J/eld : the staking was done by 
pltf. for defts., who was a trustee for 
them & was directed to transfer the 
licence to thom.—MoPHEE v. BRIDGES 
(1908), 10 W. L. R. 520.—CAN. 


PART I. SECT. 14, SUB-SEOCT. 2.— 
A. (c) il. 

p. Deposit account in foe names 

of husband & wife.)~-Held; as the 

deposit accounts were put in their 
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Sect. 14.—Constructive and implied trusts : Sub-secl. 
2, A. (c) ti., tii. & iv.] 

be transferred into the joint names of herself & 
deft., who was her godson. She did so with the 
express intention that deft.,in the event of his 
surviving her, should have the Consols for his own 
benefit, but that she should have the dividends 
during her life ; & she had previously been warned 
that if she made the transfer she could not revoke 
it. The first notice deft. had of the transaction 
was a letter from pltf.’s solrs. about the end of 
1882 claiming to have the fund retransforred to 
pltf. :—Held: pltf. could not claim a retransfer on 
equitable grounds, the evidence clearly showing 
that she did not, when she made the transfer, 
intend to make the deft. a mere trustee for her ex- 
cept as to the dividends. 

The rule is well settled that where there is a 
transfer by a person into his own name jointly with 
that of a person who is not his child, or his adopted 
child, then there is primd facie a resulting trust for 
the transferor. But that is a presumption capable 
of being rebutted by showing that at the time the 
transferor intended a bencfit to the transferee 
(CoTrron, L.J.). 

(2) Trusts are neither creatcd nor implied by 
law to defeat the intentions of donors or settlors ; 
they are created or implied or are held to result 
in favour of donors or settlors in order to carry 
out & give effect to their true intentions, expressed 
or implied (LINDLEY, L.J.).—STANDING v. Bow- 
RING (1885), 31 Ch. D. 282; 55 L. J. Ch. 218; 
eG T. 391; 34 W. R. 204; 27T. L. R. 202, 
Annotations :— As to (1) APld. Fe Howes, Howes v. Platt 

(1905), 21 T. L. R. 501. Refd. London & County Banking 

Co. v. London & River Plate Bank (1888), 21 Q. B. UD. 
535; Re Weston, Davies v. Tagart, [1900) 2 Ch. 164; 
Malloit x. Wilron, [1903] 2.Ch. 494. Generally, Refd. Ke 

Blake, Blake v. Power (1889), 60 L. T. 663; Ite Arbib & 

Class’s Contract, [1891] 1 Ch. 601. 

863. Transfer to donor & child.})——A father 
having provided for his eldest son, but not for the 
rest, takes a security for the procceds of an estate 
sold in the name of himsclf & eldest son :—IHeld : 
a trust for the father’s personal representatives.— 
POLE v. PoLE (1748), 1 Ves. Sen. 76; 27 E.R. 
901, LL. Cc. 

Annotatwn :—Reld. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92. 

864. Transfer to donor & brother.| — Testator, 
on rencwal of a lease, takes it in the names of his 
brother & himself, paying the fine & receiving 
the profits himself :—Held : not to be assets, but 
vested in the brother beneficially, upon the 
ground of intention, though proved but by one 
witness.—MADDISON v. ANDREW (1747), 1 Ves. 
Sen. 57; 27 H.R. 889, L. GC. 


Annotations :—Consd. Bartlett». Hollistor (1757), Amb. 334 ; 
Jjoe d. Nowell vw. Koake (1825), 2 Bing. 497. Refd. 
Nicholson v. Mulligan (1869), 17 W. It. 659. Mentd. 
Horsley v. Chaloner (1750), 2 Ves. Sen. 83; Doe d. 
Devonshire v. Cavendish (1782), 3 Doug. K. B. 48; Madoc 
v, Jackson (1789), 2 Bro. C. C. 588; Wilson v. Piggott 
(1794), 2 Ves. 351; Kemp v. Kemp (1801), 5 Ves. 849; 
Reade v, Reade (1801), 5 Ves. 744; M‘Ghie v. M‘Ghie 


866 ii. 





joint names as a matter of convenience 
& not with the intention of vesting 
the moneys in testator’s wife, no 
resumption of advancement was to 
6 raised.—BkELYEA v. FREDERICTON 
DIOCESAN SyNop (N. B.) (1912), 10 
EH. LL. RR. 548.—CAN., 





.]—~Wh)ere a man executes 
a@ voluntary conveyance of lands to his 
wife, there is no presumption of a 
resulting trust in his favour, but it is 
open to the grantor or his representa- 
tives to show that under the circum- 
stances there was such resulting 
—FONS8SLOA v. JONES (1911), 21 Man. 


TRUSTS AND TRUSTEES. 


(1817), 2 Madd. 368; Thornton v. Bright (1836), 2 My. 
& Cr. 230 ; Fordyco v. Bridges (1848), 2 Coop. temp. Cott. 
324; Butler v. Gray (1869), 5 Ch. App. 26 


865. Transfer to donor & godson.|—STANDING 
v. BOWRING, No. 862, ante. 


ili. Voluntary Conveyances. 

866. Whether resulting trust implied.) — 
VILLERS v, BEAMONT (1556), 2 Dycr, 1464; 73 
E. R. 319. 

Annotati: 

225; Homer v. Ashford (1825), 3 Bing. 322.” Mentd. 

Brown’s Case ( soa 3 Co. ito 45a; Buckhurst’s Case 

(1595), Moore, K. B. 488; Fitzherbert’s Case (1595), 5 

Co. Rep. 79 b; Mackallay’s Case Fada Co, Rep. 65 b; 











Clifford v. Turrell (1845), 14 L. J. Ch. 390. 

867. |-—LLOYD & JOBSON v. SPILLET, No. 
885, post. 

868. .]}—Youna v. Peacuy, No. 851, ante. 

869. .|—Testator, with a view of placing 


certain property out of the control of liquidators, 
conveyed it to his stepdaughter, absolutely, &, 
as she alleged by way of gift. The conveyance 
purported to be for valuable consideration, but 
was in fact voluntary. Subsequently the claims 
of the liquidators were satisfied out of other 
property belonging to testator :—Held: there was 
a resulting trust in favour of testator, & the pro- 
perty must be reconveyed for the benefit of his 
estate. —COULTWAS v. SWAN (1870), 22 L. T. 539 ; 
18 W. R. 746; on appeal (1871), 19 W. R. 485, 
Ci. aX 

870. -——.] — Resp. conveyed an undivided 
moiety of real estate to T. A. S. upon the terms 
embodied in a letter that she should receive one 
half of the net rents during her life, & that T. A. 8 
should leave the moiety to her & her heirs by his 
will. IIe paid her a sum amounting substantially 
to one half of the nct rents during his life, & left 
her a pecuniary legacy by his will equivalent to 
half the value of the real estate :—Held: the letter 
did not create a trust in favour of resp. & there was 
no resulting trust in her favour, & resp. was put 
to her clection & could not have specific perform- 
ance of the contract to settle the moicty of the real 
estate on her without abandoning her claim to the 
pecuniary legacy under the will. 

When once the conclusion is arrived at that 
a grantor intends to part with his whole legal & 
beneficial interest in favour of another, & there 
can be no resulting trust, unless, in the view of a 
ct. of equity there be no consideration to support 
the transaction, or the consideration, if any, 
entircly fails (LORD PARKER).—CENTRAL Trust & 
Sare Drposir Co. v. SNIDER, [1916] 1 A. C. 266 ; 
85 L. J.P. C. 873 114 1. T. 250, P.C. 

871. —-— Gratuitous lease.]—-Construction of a 
limitation, in trust for A. during his natural life, 
after whose death the trustees were directed to 
assign over all their right, title & interest to the 
issue of the said A., & for default of such issue to 
B. Trust resulting :—Held: if a lease for years be 


(1921), 64 D. L. R. 684; 510. L. RX. 
68.—CAN. 


866 vi. .}—Although, in the case 
of a voluntary transfer of property 
inter vivos without any declaration or 
other intimation of a trust, the legal 
rights pass to the transferee, the 
general presumption, except in the 





trust. 


q. -]—~ Re CONDRIN, COLOHA L. R. 168.-—-CAN 
v. CO _L. R. 89.—IR. o ate . . case of a wife or child, is that a trust 
NDRING TSOIE) Te ds 2G 88-1 ray TOO) as ae lie for one a ey eae a 
e sg ° . « ; AY 0. v. OSTE As ® 
PART I, SECT. 14, SUB-SECT, 2.— Wr W. It. 1150.—CAN. : [1926] 2 W. W. BR. 730.— 


A. (0) fil. 


866 }. Whether resulting trust implicd. } 
A v. OWENS (1878), 26 Gr. 27. 


866 iv. 





— 


D. LR. 489 ; 
N 


-)—Re Lana Estats, CAN. 
WESTERN TRUST Co. v. LANG (Sask.), 
{1919) 1 W. WwW. R. 651.—-CAN. 


AN. 866 v. ——.}--McLron v. 


866 vil. ——~.])—-MoFrreEtTr v. SQUIRES 
(1913), 32 N. Z L. R. 607.—N.Z. 
CURRY r. —— “ Natural love cd: affection ”’ 


Part ].—TRuvsts. 


made without any consideration, there will be 
a resulting trust to the lessor; but if there be any 
consideration, there can be no resulting trust.— 
SEAMAN v. WARMAN (1675), Freem. K. B. 306; 
89 E. R. 224; sub nom. WARMAN v. SEAMAN, 
Freem. Ch. 306; subsequent proceedings (1677), 
Cas. temp. Finch, 279. 

Annotation :—Mentd. Lyon v. Mitchell (1816), 1 Madd. 467, 

872. .|—J. S. grants a lease to A., 
which is intended to be in trust for the lessor, & A. 
declares the trust in writing accordingly. This 
lease 1s afterwards surrendered, & J. S. grants a 
new lease to B. without any trust being declared : 
—Held: B. was entitled to the whole benefit 
of the new lease, & there was no resulting trust for 
the representative of J. S.—PILKINGTON v. BAYLEY 
(1778), 7 Bro. Parl. Cas. 383; 3 E. R. 248, H. L. 

8 Property results unless trust declared.] 
—In the case of voluntary settlements & wills, 
if there is no declaration of the trust of a term it 
results to the donor, otherwise where it is a settle- 
ment for a valuable consideration, & in the nature 
of a contract for the benefit of a wife, & of the issue. 
aoe v. Jongs (1744), 1 Atk. 188; 26 K. R. 

















F -|—In 1857 R., being seised of 
freeholds, & being also a holder of shares in joint 
stock cos., which he then feared would involve 
him in heavy liabilities, conveyed the property 
to one C. H. The decds conveying the property 
were in the form of purchase deeds, & C. Li. pur- 
ported to give valuable consideration for it, though, 
in fact, no money really passed. HR. received the 
rents till his death intestate. CC. U., after R.’s 
death, executed a deed of trust, declaring that the 
property had been conveyed to him in trust 
for R.’s wife. It.’s wife received the rents till her 
death, when she purported to dispose of the pro- 
perty by her willin favour of her daughters. Pitf., 
as R.’s heir-at-law, claimed the property, & a 
reconveyance from C. L.:—Held: Stat. Frauds 
was not satisfled, &, as no declaration of trust 
had been exccuted in the lifetime of R., there was 
a resulting trust in favour of R. at the time, & 
consequently pltf. was benefically entitled to the 
property, & to have a reconveyance from C. H., 
& an account of rents & profits.—RUDKIN v. DoL- 
MAN (1876), 35 L. 'T’. 791. 

Transfer of shares—By mortgagee to 
servant.|—By the direction of P. certain shares in 
a co., of which he was mtgee., were transferred into 
the name of E., one of his servants. 

The co. was ordered to bo wound up & a return 
of capital had been made to the shareholders. E. 
duly accounted to P. for the moneys received by 
her in the winding up. 

_Notice of a further return of capital had been 
given, & E. now claimed to be absolutely entitled 
to the shares, on the grounds that the transfer to 
her was made in fraud of the co., in order that P. 
might escape all liability in respect of the shares :— 
Held: the transfer was not fraudulent, & E. was 
a trustee of the shares for P.—COLQUHOUN v. 
COURTENAY (1874), 43 L. J. Ch. 338; 29 L. T. 
877; 22 W. R. 485. 

876. ——— Transfer of stock — Distinguished 
from conveyance of land.]-—I will assume... 
that the implication of a resulting trust does arise 
a8 much in the case of a transfer as in that of a 
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purchase of stock, although that certainly is not 

the case with regard to a conveyance of land 

(JAMES, L.J.).—FowxkeEs v. Pascog (1875), 10 

Ch. App. 343; 44 L. J. Ch. 367; 32 L. T. 545; 23 

W. HR. 538, C. A. 

Annotations :—Consd. Marshal v. Crutwell (1875), L. R. 20 
Eq. 328. Refd. Batstono v. Salter (1874), 44 L. J. Ch. 209 ; 
Re Wykyn’s Trusts (1877), 6 Ch. D.115 ; Re Howes, Howes 
v, Platt (1905), 21 T. L. R. 601; Hatley _v. Liverpool 
yectoria egal Friendly Soc. (1918), 88 L. J. K. B. 237. 


entd. : 
Re Scott, Langton v. Scott, [1903] 1 Ch. 1; Re 
umfrey v. Fryer, [1906] 2 Ch. 230; Re Shields, Corbould- 
Ellis v. Dales, ([1912} 1 Ch. 591. 
Voluntary settlements.]—See, generally, SETTLE- 
MENTS, Vol. XL., pp. 531-538, Nos. 750-811. 


iv. Assignment to Secure Qualification. 

877. Whether assignor can recover property— 
Assignment to secure colourable qualification—-To 
kill game.]—Where a deed of conveyance of an 
estate from one brother to another was executed 
to give the latter a colourable qualification to kill 
game :—Held: as against the parties to the deed, 
it was valid, & was sullicient to appoint an eject- 
ment for the premises.—DoE d. KOBERTS Uv. 
ROBERTS (1819), 2 B. & Ald. 367; 106 KH, KR. 401 ; 
previous proceedings (1818), Dan. 143. 

Annotations :-—Consd. Cecil v. Butcher (1821), 2 Jac. & W. 
565. Apld. Phillpotts ». Phillpotts (1850), 10 C. B. 85. 
Refd. Doe d. Garnons v. Knight \ 826), 5 B.& C. 671; Dood. 
Williams 7. Lloyd (1839), 5 Bing. N. C. 741; Bessey v. 
Windham (1844), 6 Q. B. 166; Bowes v. Kuster (1858), 
2H.&N. 779. Mentd. Prole v. Wiggins (1836), 3 Bing. 
N.C. 230. 

878. —--- --- .J]—A conveyance executed 
for the purpose of giving the grantce a colourable 
qualification to kill game remains, without being 
made use of, in the custody of the grantor, & 
after his death, of hisson. The grantee afterwards 
obtaining the possession of it, by representing that 
he intended by means of it to impose upon a third 
person, claims the estate. A ct. of equity will not 
grant relief to either party.—BRACKENBURY Uv. 
BRACKENBURY (1820), 2 Jac. & W. 391; 37 I. BR, 
677, L. C. 

Annotations :—Consd. Cecil v. Butcher (1821), 2 Jac. & W. 
565; Groves v. Groves (1829), 3 Y. & J. 163. Refd. 
Barnard v, Sutton (1843), 7 Jur. 685 ; Klotcher v. Fletcher 
(1844), 4 Ilare, 67; Crichton v. Crichton (1895), 60 
L. J. Ch. 13. Mentd. Bell v. Hull & Selby Ry. (1840), 
2 Ky. & Can. Cas. 279. 

879. .|}—Bill seeking relief upon 
the loss of a conveyance, executed to give a colour- 
able qualification to kill gamc, retained for a year, 
with liberty to bring an action. A conveyance 
executed by a father, to give a colourable qualifica- 
tion to his son, is kept in his possession during his 
life without being used, or made known to the son. 

The party cannot be heard to allege his own 
fraudulent purpose, it being a fraud upon the law 
to attempt to give another a qualification without 
making him owner of the estate; he is estopped 
from confirming the operation of his decd, by 
avowing that he had such a purpose (PLUMER, 
M.R.).—CECIL v. BurcHER (1821), 2 Jac. & W. 
565; 37 H.R. 744. 

Annotations +7 Expld. Groves v. Groves (1329), 3_Y. & J. 
163. Consd. Kletcher v. Fletcher (1814), 4 Haro, 67; 
Childers v. Childers (1857), 3 K. & J. 310. Refd. Roberts 
v. Williams (1841), 11 L. J. Ch. 65; ite Way’s ‘Trusts 














(1864), 2 De G. J. & Sm. 365 ; Crichton v. Crichton (1895), 
65 L. J. Ch, 13. 
880. To sit in Parliament.]—Bill 








for the conveyance of an estate, alleged by pltf. 


a8 consideration.|—Re LUBY’s ESTATE b. ——., _— BREITENSTEIN v. MUNSON gift is intended.—GARNETT v. GARNETT 
(1909), 43 I. L. 7. 141.—IR. or Ha ores 27 W. Ts a te (1918), 45 N. B. Rk. 466.—CAN. 
88; 16 D. L. RR. : 


t. Conveyance and to wife.) 


—Davi 8 He 

SGA vw. BaAGE (1873), 20 Gr. 115. ms 
property to his 
sideration 





GORDON v. WARREN 


es 
(1897), 24 A. R. 44.—OAN. 


6 W. W. R. 

19 B. C. R. 795.—CAN 
»-}+—Where 
wife without con- 
no presumption of trust 
arises, but the presumption is that a 309. 


PART J. SECT. 14, SUB-SECT. 2.— 
A. (0) iv. 


d. Assignment to perfect son's title. }— 
tesa et v. WHITE (1877),40 U. C. R. 


a “husband deeds 
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Sect. 14.—Constructive and implied trusts : Sub-sect. 


2, A. (c) iv., v. & vi. 

to have been purchased & paid for by him, & to 

have been conveyed to an ancestor of deft., as a 

trustee for pltf., dismissed, but without costs ; : 

there being no written agreement or declaration of 
trust, signed by deft.’s ancestor, & no actual evi- 
dence of the payment of the purchase-money by 
pltf.; though there was evidence of constant 
possession by pltf., & of conversations which deft.’s 
ancestor had stated that pltf. had purchased the 
property in his name, with a view of giving him a 
vote for the county ; this evidence was, however, 
rather contradictory. Semble: the ct. will not 
assist a party in getting back an estate conveyed 
by him for an illegal purpose, as, to enable the 
grantee to vote at an clection, or to sit in Parlia- 
ment, even though it has not been used for the 

illegal purpose.—GROVES ¥. GROVES (1829), 3 

Y. & J. 163; 148 KB. R. 1136. 

Annotations : :—Consd. Wilkins v. Stevens (1842), & 
O. Ch. Cas. 431. Distd. Barnard v. Sutton (1843), 7 Pian 
685. Dbtd. Cave v. Mackenzie (1877), 46 L. J. 564. 

81. To confer vote cae ee v. 

GROVES, No. 880, ante. 

882. — --—- - ~.|—-Under 7 & 8 Will. 3, 
c. 25, 8. 7, & 10 Ann. c. 31, 8. 1, a fraudulent con- 
veyance made for the mere purpose of conferring 
& vote is void only to the extent of preventing the 
a ht of voting from being acquired, but is valid & 

ectual, as between the parties, to pass the 

interest --PHILLPOTTS v. PHILLPOTTS (1850), 10 
C.B.85; 20L. J.C. P.113 188 H.R. 35. 


Anvotalicne: -—Refd. Bowes v. If baler (1858), 2 11. & N. 779 ; 
pease he Anilin und Soda Fabrik v. Hickson, [1906] A. C. 


883. ——- To qualify for office of bailiff.|— 
A., the owncr of estates in the Bedford Level, 
wishing to give his son a qualification as bailiff, 
for which, according to the Bedford Level Act, it 
is necessary to “ have’’ 400 acres in the Level, 
wrote to the registrar of the Level stating his wish, 
& asking him to find a qualification. The registrar 
thereupon, without any further instructions, 
selected out of A.’s Jand the smallest lot that 
exceed 400 acres, & sent to him a deed, by which he 
purported to convey it to the son in fee, in 
consideration of natural love & affection. This 
deed was at once executed by A. & registered. The 
son died soon after without having cver heard of 
the transaction. It clearly appeared that neither 
A. nor the registrar intended or considered the 
transaction to have the effect of making the son 
beneficial owner, nor intended any fraud or 
illegality. On a bill being filed by A. to establish 
his title to the lands:—Held: (1) on the con- 
struction of the Belford Level Act a dry legal 
estate was a suflicient qualification, & there was 
nothing illegal in A.’s design, no intention to 
represent the son as beneficial owner appearing ; 
(2) on the ground of trust, or of mistake or on both 
grounds, pltf. was entitled to the relief sought.— 
CHILDERS v, CHILDERS (1857), 1 De G. & J. 482; 
26 L. J. Ch. 743; 301. T. 0.8.3; 3 Jur. N.S. 
1277; 5 W.R. 859; 44 EB. R. 810, L. JJ, 
Annotations :—A8 to (1) Consd. Je neRely Ordnance Co., 








Coates’s Case (1876), 46 L. J. Ch. 367 F . Re Gooch, 
Gooch v. Gooc 1600) 62 L. T. 384. Refd. pCilehton v. 
Crichton (1895), 65 L. J. Ch. Generally, B aigh 

469; Cooper v. Briony 183 bh 


v. Raye ee u Ch. App. 
40 W. stars i ¢ Marlborough, Davis v. 
head (reba), 3 i 471. 


884, ——- ——— ‘To. qualify for directorship of 
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company.|—-A father made his eldest son, who was 
living near him, & was married, a liberal annual 
allowance. Being desirous of providing, his son 
with some occupation, he took, the son’s name, 
one hundred shares of £10 each in the A. co., 
that number of shares being the necessary qualifica- 
tion for a director; also fifty shares of £100 each 
in the B. co., ten shares ‘‘ at least’’ being a 
director’s qualification; & transferred from his 
own name into that of the son’s five hundred shares 
in the ©. co., a director’s qualification being ‘* at 
least’? one hundred shares. The son thereupon 
became a director of these cos., & received the fees 
as director, but voluntarily transmitted the 
dividend warrants on the several shares to the 
father. Afterwards, at the father’s suggestion, 
the certificates of the shares were handed to him 
for safe custody, & they were retained by him until 
his death. The three lots of shares were then 
found in three envelopes, each indorsed by the 
father with the number of certificates it contained, 
two of the envelopes bearing the words *‘ belonging 
to me.’”’ The father by his will settled the bulk 
of his real & persona] estate upon his eldest son for 
life, with remainder to his children :—Held: the 
shares were taken in the son’s name merely for the 
purpose of qualifying him as a director ; that being 
the purpose, the presumption of advancement 
which might otherwise have come under con- 
sideration was rebutted ; & the son held the shares 
as trustee.—le GoocH, GoocH v. GoocH (1890), 
62 L. T. 384; OT. lL. R. 224 





v. Assignment for Illegal or Fraudulent Purpose. 
885. General rule.]|—I am now bound down by 
Stat. Frauds, to construe nothing a resulting bras. 
but what are there called trusts by operation of 
law; & what are those ? Why (a) when an estate 
is purchased in the name of one person, but the 
money or consideration is given by another ; 
(6) Where a trust is declared only as to part, & 
nothing said as to the rest, what remains undis- 
posed of results to the heir-at-law, & they cannot 
be said to be trustees for the residue. I do not 
know in any other instance besides these two 
where this ct. have declared resulting trusts by 
operation of law, unless in cases of fraud, & where 
transactions have been carricd on mala fide (LORD 
HARDWICKE, C.).—LLoyp & JOBSON v. SPILLET 
(1740), 2 Atk. 148; Barn. Ch. 384; 26 I. R. 493, 


L. C. 
Annotations : ~Reftd. Cook v. Duckenfield (1743), | 2 Atk, 
562 ; Boson v. Statham (1760), 1 Cox, me Ce 
bow v. Townsend (1833), 1 My. & K. 306. Mentd. 
implied— Bond 


Addlington v. Cann (1744), 3 Atk. 141. 
886. Whether resulting trust 

executed to escape taxation—Retained by donor 

until death.|—-Warp v. LANT (1701), Prec. Ch. 182 ; 

2 Eq. Cas. Abr. 283; 24 E. R. 88. 

Annotations :—Consd. Birch = ee (1755), Amb. oo 
Cecil v, Butcher ee & W Refd. Far- 
rington v. Kni goed (1721), Za ®, Wms. ree ; Re Way’s 
Trusts (1864), 2 De G. J. & Sm. 365. Mentd. Chapman 
v. Blusset (1738), West temp. Hard. 328. 

887. Land conveyed to escape qualification 
for sheriff’s office—Fine for not serving paid.|— 
W. made a secret conveyance of several estates to 
his daughter, who was married, & had a portion, 
& was jointured. He kept possession of the estates 
& the deeds, & afterwards by will devised these 
estates :—Held: the devise good; the conveyance 
being kept secret, & he continuing in possession 
of the estate. There was evidence that he made 








PART I, amy i ae 2.— 


885i. General rule.}—BAKEWELL v. 
MACKENZIE (1905). ‘ W.L. R. 68; 6 


Terr. L. R. 257.—CAN. 
ae es ath asa taking lease — Hl deca 


REEVES, es, (1b10) Wok dose. 88, AUS. 


{. Assignment in fraud of creditors.] 
ro a v. How (1872), 19 Gr. 82.— 


g. ——.]—MCKENZIB v. MCKENZIE 
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the conveyance to avoid being Sheriff of London, 

by putting the legal interest out of himself, & 

thinking by that means he might swear to his want 
of qualification ; but it appeared he did not take 
the oath, but paid the fine for not serving the office. 

His intention was, to put the legal estate out of 
himself, which he thought would enable him to 
take the oath & so get excused from serving the 
office of sheriff; & yet he meant to reserve to 
himself the beneficial interest. . .. The convey- 
ance ought not to take effect against his intention 

(LoRD HARDWICKE, C.).—BIRCH v. BLAGRAVE 

(1755), Amb. 264; 27 E. R. 176, L. C. 

Annotations :-—-Distd. Doe d. Roberts v. Roberts (1819), 2 
B. & Ald. 367. Consd. Cecil v. Butcher (1821), 2 Jac. & W. 
665. Distd. Groves v. Groves (1829), 3 ¥.&J.163. Refd. 
Childers v. Childers (1857), 26 L. J. Ch. 643; Ite Way's 
Trusts (1864), 2 De G@. J. & Sm. 365. 
888. Conveyance to evade statute.|—A., 

after depositing in his own name in a savings bank 

to the full extent allowed, made further deposits to 
another account in the name of himself & sister, 
but nominally as trustee for her. By the terms of 
the Act of Parliament he retained a control over 
the fund :—Held: the sister was not entitled, the 
ct. thinking that the object was to evade the Act, 

& not to create a trust in favour of the sister.— 

FIELD v. LONSDALE (1850), 18 Beav. 78; 19 

L. J. Ch. 560; 15 L. T. O. 8.452; 14 Jur. 995; 

51 BE. R. 30. 

Annotation :—Mentd, London Corpn. v. Cox (1867), L. Rt. 2 
H. L, 239. 





889. ---— Payments in hands of lottery pro- 
moter.|—Deft., who was the proprictor of a news- 
paper, carried on in connection therewith a com- 
petition under the following conditions. He 
published in his paper a paragraph omitting the 
last word. In the same paper he printed a 
coupon with a direction that persons wishing to 
enter the compctition must cut out the coupon, 
fill in the word missing from the paragraph, 
together with their names & addresses, & send it, 
with a postal order for 1s. to the office of the paper. 
Jt was further stated in the paper that the missing 
word was in the hands of a chartered accountant, 
inclosed in a sealed envelope ; that his statement 
with regard to it would appear, with the result of 
the competition, in a subsequent issue of the 
paper; & that the whole of the money received 
in the entrance fees would be divided equally 
amongst those competitors who filled in the 
missing word correctly. In an action by the suc- 
cessful compctitors against deft. & the unsuccessful 
competitiors, seeking administration of the trusts 
of the moncys in the hands of deft. for the purposes 
of the competition, & distribution among the 
persons entitled thereto :—-Held: (1) so far as the 
money in the hands of deft. was impressed with 
any trust, it was one which had arisen out of an 
illegal transaction, & the ct. would not rendcr any 
assistance in its administration; (2) notwith- 
standing the illegality of the competition the 
competitors had a legal right, enforceable by action 
at law, to the return of their contributions, at all 
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events, provided that they gave notice of their 
claim before the money had been distributed by 
deft.—BARCLAY v. PEARSON, (1893] 2 Ch. 154; 
62 L. J. Ch. 686; 42 W. R. 74; 3 R. 388; sub 
nom. BARCLAY v. PEARSON, OPPLER v. PEARSON, 68 
L. T. 709; 9 T. L. R. 2693 37 Sol. Jo. 268. 

Annotations :—As to (1) Consd. Greenberg v. Cooperstein, 

(1936 Ch. 657. Refd. Hermann v. Charlosworth, [1905] 

2K. B. 123. Generally, Refd. Blyth v, Hulton (1808), 72 
; Re International Securities Corpn. (1908), 99 
; Smith’s Advertising Agency v. Leeds Labora- 
tory Co. (1910), 26 T. L. R. 335 ; Scott v. Public Prosecu- 
tions Director, [1914] 2 K. B. 868. Mentd. Hall v. Cox 

(1898), 47 W. R. 161. 

890. Whether property recoverable—When not 
used for illegal purpose.|—GroveEs v. GrovEs, No. 
880, ante. 

891. 
889, ante. 

Recovery of money paid under illegal contract.|]— 
See, generally, CONTRACT, Vol. XII., pp. 281-288, 
Nos. 2307-2369. 

Equitable relief.]|—See, generally, CONTRACT, Vol, 
XIL., pp. 296, 207, Nos. 2434-2446. 

—— Where plaintiff particeps fraudis.}—Sec 
Hauiry, Vol. XX., pp. 248-251, Nos. 130-152. 

Estoppel against party guilty of fraud.]—See 
EstTopPE.L, Vol. X XI., pp. 276, 277, Nos. 931-944. 

Fraudulent & voidable conveyances generally, 
see FRAUDLENT & VOIDABLE CONVEYANCES, Vol. 
XXYV., pp. 145 et seq. 





— ——,|—BaRchAy v. PEARSON, No. 


vi. Joint Transactions. 

892. Whether resulting trust implied.|]——It is 
indeed true that, where a purchase is made of 
a freehold estate in the name of one man, & the 
purchase-money is paid by another, there shall 
be a resulting trust for the benefit of him who 
pays the purchase-money. But that is where the 
whole of the considcration for making the con- 
veyance passed from him who paid the purchase- 
money (LORD TTARDWICKE#, C.).—Crop v. NORTON 
(1740), Barn. Ch. 170; 2 Atk. 74; 9 Mod. Rep. 
233; 27 BE. R. 603, L. C. 

Annoiation :—Consd. Wray v. Steele (1814), 2 Ves. & B. 388. 

893. —---- Joint advance—Purchase in name of 
one.]| — Resulting trust by a joint advance upon a 
purchase in the name of one.—WRaAyY v, STEELE 
(1814), 2 Ves. & B. 388; 35 H.R. 366. 

894. ——--- - - ~ Advance in fixed shares.|— 
Where on the sale of a vessel the price is paid by 
two persons in certain shares & the vessel is 
registered in the sole name of one of them, a rebutt- 
able presumption arises that a trust results in 
favour of the other of a share of the vessel pro- 
portionate to the part of the price paid by him.— 
THE VENTURE, [L908] P. 218; 77 L. J. P. 105; 
99 L. T. 385; 11 Asp. M. L. ©. 938, C. A. 

Co-ownership generally—Of personal Drone ty-J 
See PERSONAL PROPERTY, Vol. XXXVII., pp. 
165-168, Nos. 79-100. 

Of real property.|—Sce HEAL PROPERTY, 
Vol. XXXVIII., pp. 685-699, Nos. 257-442. 

Advance by several mortgagees.|—-See Monrt- 

GAGE, Vol. XXXV., p. 302, Nos. 512-515. 








(1896), 29 N.S. R. & G.) 231, 
(1896), (17 R. & G.) 231. 


Ginian e Hooe W Py 07), 
6W.L. R518 AN, V1”) (1807), 
k. ——.]— ForE STREET WaRrRE- 


HOusE Co. vw. VANDELINDER as 
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892i. Whether resulti trust im- 
plied.}—HUTOHINSON 0. ny UTOHINSON 


(1856), 6 Gr. 117.—CAN. 

892 ii. ———.]-—— WILLIAMS Vv. JENKINS 
(1871), 18 Gr. 536.—CAN. 

892 iii, ——-.}+—-SANDERSON v. Mc- 
KEROHER (1886), 13 A. RK. 561; revad. 
(1887), 15 8. C. R. 296.—CAN. 

892 iv. ——.]}—-CHISHOLM v. ARM- 
STRONG (1908), 9 W. L. R. 154, 455, 
461.—CAN. 

892 v. .]—~LESLIE v. IIL (1911), 
20 0. W. R. 490; 3 O. W.N, 30353 25 
O. L. R. 144.—CAN. 





892 vi. ——.]— VASELENAK v. VASE- 
LENARK, [1921] 1 W. W. R. 889; 57 


D. L. R. 370; 16 Alta. L. T. 256.— 
CAN. 


892 vil. ——~.]—MASON v. HAYES 
(1924), 51 N. B. R. 137.—CAN. 

892 viii. ———.]—-MUHNAMMAD HABI- 
BULLAH KIL SAFDAR HUSAIN 


AN. 
Kan (1884), I. L. R. 7 All. 25.—IND 


898 I. Joint advance— Purchase 
in name of one.}—~MCKERCHER v. 
SANDERSON (Ont.) (1887), 15 8. C. R. 
296,.—CAN. 

1. Onus of proof.)— HORSMAN v, 
aes (1887), 4 Man. L. R. 245,— 





656 


Sect. 14.—Constructive and implied trusts : Sub-sect. 
2, A. (c) vi., vit. & viit., & (d) 4., i. & iti.J 
Survivorship between joint shareholders.|—See 
COMPANIES, Vol. IX., p. 410, Nos. 2633-2635. 


vii. Policy of Insurance. 

Policy effected on life of another, generally.|— 
See INSURANCE, Vol. XXIX., pp. 378-383, Nos. 
3032-3064. 

Policy for benefit of assignee—Death of assignee 
before insured.|—See INSURANCE, Vol. XXIX., 
p. 375, No. 3007. 


viii. Rebuttal of Presumption. 
See Sub-sect. 2, B. (0), post. 


(d) Failure on Termination of Purpose. 
i. In General. 
895. General rule.]|—-Cook v. HUTCHINSON, No. 


018, post. 

896. .|—Testatrix being entitled to the 
sum of £2,000, secured by a promissory note which 
had two years to run, endorsed the note to Sarah 
Sargon, & sent it to her, with a letter in the follow- 
ing terms: ‘‘ The enclosed note of £2,000 I have 
given to Mrs. Sarah Sargon for her sole use & 
benefit, independent of her husband, for the 
express purpose of cnabling Mrs. Sargon to present 
to either branch of my family any principal or 
interest thercon, as Mrs. Sarah Sargon may 
consider the most prudent; & in the event of the 
death of Mrs. Sarah Sargon, by this bequest I 
empower her to dispose of the sum of £2,000 & 
the interest, by will or deed, to those or either 
branch of the family she may consider most 
deserving thereof. To enable Mrs. Sarah Sargon, 
my niece, to have the sole use & power of the sum 
of £2,000 due to me by the above note of hand, I 
have specially indorsed the same in her favour.”’ 
It being admitted that if this was a gift upon trust, 
the trust could not be executed :—Held: it was 
a gift upon trust, & as the trust failed, the sum 
secured by the note constituted part of testatrix’s 
estate.—STUBBS v. SARGON (1838), 3 My. & Cr. 
507; 7L. J. Ch. 95; 2 Jur. 150; 40 EK. R. 1022, 


L. C. 
Annotation :-—Refd. Buckle v. Bristow (1864), 10 Jur. N.S. 
1095. 


897. -|-—It is a well established principle of 
the English common law that when money has 
been received by one person which in justice 
& equity belongs to another, under circumstances 
which under the receipt of it a receipt by deft. to 
the use of pltf. the latter may recover as for money 
had & received to his use. The principle extends 
to cases where the money has been paid for a 
consideration that has failed (per CuR.).—ROYAL 
BANK OF CANADA v. R., [1913] A. C. 283; 82 
L. J.P. C. 33; 108 L. T. 129; 20 T. L. R. 239, 
PC 


‘Annotations :-—Mentd. Sinclair v. Brougham, [1914] A. ©. 
398; Workmen’s Compensation Board ». Canadian 
Pacific Ry., [1920] A. C. 184. 


898. Whether resulting trust implied—tTrust to 
purchase promotion of officer—Resignation of bene- 
ficiary from army.]—A sum of money was paid by 
A. to B. for the purpose of purchasing C. pro- 
motion in the army & it remained unapplied in 
the hands of B. at the death of A.C. having been 
compelled from the bad state of his health to quit 











PART I. SECT. 14, SUB-SECT. 2.— 
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m. Whether resulting truat implied.) 
—POWELL v. VANCOUVER CITY (1912), 
23 W. L. R. 104; 1 W. W. R. 1022; 


° . on cer 
17 B. GC. R. 379; 49 CF. L. I. N.S. 77; 


8 D. L. R, 24.—CAN. 

n. -}— Where by a deed of 
settlement a Hindu woman conveyed 
an immovable property to trustees 
trusts, some of which failed 
after her death, as being in favour of 
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the army, & having no prospect of being able to 
enter into the service again, filed a bill for the 
money, & it was decreed to be paid to him.— 
LECHE v. KILMOREY (LORD) (1823), Turn. & R. 
207; 37 EH. R. 1076. 

Annotations :—Refd. Lawrie v. Bankes (1858), 4 K. & J. 142 ; 

Parsons v. Coke (1858), 27 L. J. Ch. 828, 

899. Failure of prescribed modes of en- 
joying legacy.|)—LaAssENCE v. TIERNEY, No. 790, 
ante. 

900. Failure of trust for maintenance.|— 
Funds were vested in trustees, & it was declared 
by deed that they should pay ‘“‘ the whole or so 
much as they should think fit’’ of the dividends 
towards the maintenance of an infant, & that on 
the infant attaining twenty-one they should pay 
the dividends to her for life to her separate use 
& after her decease that they should divide the 
trust funds amongst her children with a further 
trust in default of children for the next of kin of 
the settlor. The trustees were empowered, if 
they should think proper so to do, during the 
minority of the infant, in case any sum less than the 
dividends to which she should be entitled should 
be advanced for maintenance, to invest the surplus 
dividends & to transfer the same to the infant on 
her attaining twenty-one. ‘The trustees invested 
certain unapplied dividends, & the infant died 
under twenty-one. Upon claims made by the 
next of kin of the settlor & his personal representa- 
tives, & the personal representatives of the infant : 
—Held: the personal representatives of the settlor 
were entitled to the invested accumulations as a 
resulting trust.—BAKER v. PuGH (1857), 28 L. T. 
O.S. 317; 5 W. R. 239. 

901. Conveyance to uses of ancestor’s will 
—Partial intestacy of ancestor.|—Whero an heir- 
at-law conveyed Scottish heritable property to 
the uses of his ancestor’s will, & it turned out that 
such ancestor died intestate as to one-fourth of his 
estate :—l7eld: there was a resulting trust of 
one-fourth of the Scottish property in favour of 
the heir-at-law.— RAMSAY v. SHELMERDINE (1865), 
2.1 Kg. 129; 13 L. T. 303; 11 Jur. N.S. 908 ; 
14 W. R. 46. 


Annotations :-—Mentd. Re Radcliffe, Young v. Beale (1903), 
51 W. R. 409 ; Re Whitehorne, Whitehorne v. Best, [1906] 
wane 121; &e Dunster, Brown v. Heywood, [1909] 1 Ch. 











902. —-— Agreement for transfer of goods— 
Resulting trust until execution of hire-purchase 
agreement.|—Plitf., being desirous of borrowing 
money, applied to defts. for a loan of £30, on a bill 
of sale, of his household furniture. It was 
arranged that in licu of a bill of sale pltf.’s landlord, 
to whom rent was owing, should put in a friendy 
distress, & that the distress should include the tools 
of pltf.’s trade, that defts. should purchase the 
goods from the broker, & that pltf. should then 
enter into an engagement for hire & repurchase 
from defts. A distress for a quarter’s rent, £25, 
was accordingly put in, & goods, which by agree- 
ment of the parties included the tools of pltf.’s 
trade were seized. The goods were worth £63, 
but were appraised at £29 bs. Pltf. signed a 
memorandum requesting the broker to sell the 
goods to defts. at the condemned price, & they 
thereupon paid the broker £29 5s8., & got a receipt 
from him. The next day pltf. signed a hiring & 
purchase agreement for the goods, by which he 
agreed to pay defts. monthly instalments until 


persons unborn at the date of the 
settlement :—-Held: there war a re- 
sulting trust in favour of the settlor.— 
DWARKADAS DAMODAR v. DWARKADAS 
ae (1916), I. L. R. 40 Bom. 341. 


Part [.—TrRuvusts. 


the total amount of £50 was paid, & that in case 

of default in performance of any of the stipulations 

of the agreement, defts. should be entitled to enter 

& seize the goods. Pitf. having made default, 

defts. entered & seized under the bill of sale :— 

Held: the true conclusion of fact from all the 

circumstances was that the intention of the 

parties was that there should be an absolute sale 
to defts. in form, but the beneficial property should 
not pass until a hiring & purchase agreement was 
executed ; therefore, though the legal estate passed 
to defts., it was subject to a resulting trust in 
favour of pltf. until this agreement was executed, 
so that defts. had no complete legal & equitable 
title to the goods independently of the hiring & 
purchase agreement.—BECKETT v. TOWER ASSETS 

Co., [1891] 1 Q. B. 638; 60 L. J. Q. B. 493; 64 

L. T. 497; 553. P.488; 39 W. 2.4388; 7T.L. Rh. 

400, C. A. 

Annotations : -—Apld. Mellor’s Trustee v. Maas, [1903]1 K. B. 
226. Refd. ite Eastern & Midlands ae (1 re 5 1.1 
668. Mentd. Saunders v. Whito, 902) I K. 472 ; 
Johnson v. Rees (1915), 84 L. J. K. ory 
903. Policy on life of husband: He benefit of 

wife—Failure of trust for wife—Conviction for 

murder of husband.]—A husband insured his life 
for the benefit of his wife under the provisions of 

Married Women’s Property Act, 1882 (c. 75), s. 88. 

He died, & his wife was tried for & convicted of his 

murder :—Held: the effect of sect. 11 was to 

create a trust in favour of the wife in respect of 
the sum insured, but inasmuch as it was against 
public policy for the wife to benefit by her own 

criminal act, the trust in her favour failed, & a 

resulting trust arose in favour of deceased husband’s 

estate, in respect of which his exors. were entitled 
to recover the sum insured from the insurance co.— 

CLEAVER v. MUTUAL RESERVE FUND LIFE ASSOCN., 

[1892] 1 Q. B. 147; 61 L. J. Q. B. 128; 661. T. 

220; 56J.P.180; 40 W.R. 230; 8T. L. R. 139 ; 

36 Sol. Jo. 106, C. A 


Anat :Consd. Yates v. Kyffin-Taylor & 
[ Pee 141. Fo lid. 





Wark, 
Ad ne “Estate of Hall, Hall v. 
Knight & Baxter ul rat Apld . Tee Burgess’ 8 Policy 
(1915), $5 L. J. Ch. Re Enge bach’s Estate, Tibbetts 
». Engolbach, peat 2 "on. 348, Consd. James v. British 


General Insce., [1927 K. B. 311. Refd. eer v. 
Metropolitan Police Chior C one “C910 2K. 108 
In the Goods of inven (1911), P, it: . Roval 
Exchange Assce ope, [1 928] One 179. 





Failure of charitable purposes—Application 
of cy-prés doctrine.|—See CHARITIES, Vol. VIIL., 
pp. 344-351, Nos. 1365-1460. 

Failure of consideration of marriage sottle- 
ment.|——See, generally, SETTLEMENTS, Vol. XL., 
pp. 529-531, Nos. 732-748 ; Bonps, Vol. VII., 
p. 234, No. 767. 


. Dissolution of Society. 

Distribution of funds on dissolution—Of friendly 
societies.]|—See, generally, FRIENDLY SOCIETIES, 
Vol. XX BP. 342, 343, Nos. 422-431. 

of ll erary or scientific institutions .|—See, 
generally, LITERARY & SCIENTIFIC INSTITUTIONS, 
Vol. XXXII., p. 553, Nos. 23-25. 
of trade unions. mi generally, TRADE 
& TRADE Unions, p. 109, ante. 











iii. Termination of Purpose of Subscribed Fund. 

904. hae resulting trust implied—Abandon- 
ment of p aie OL a money has been sub- 
scribed b olders for a particular purpose, 
such as the sonateuction of a railroad, & part of 
that money has been placed in the hands of trustces 
ey the bondholders, the duty of such trustees being 
to pa puree of the money as portions of the 
inten railroad are constructed, if no such rail- 
road nor any portion of it is¥constructed, & its 
construction becomes impracticable, the bond: 

J.—VOL. XLITI. 
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holders are entitled to demand from the trustees 
repayment of what remains in their hands.— 
NATIONAL BOLIVIAN NAVIGATION Co. v. WILSON 
(1880), 5 App. Cas. 176; 43 L. T. 60, H. L.; affg. 
S.C. sub nom. WILSON v. CHURCH (1879), 138 Ch. D. 
1,C. A. 


Annoinitons :—Apld. cole) am v. polner Foreign American 
& General Investments Trust Co. 31 A¢ {1893} 2 Ch. 
96; Hoval B Bank 3 Cannas R., 11913) G. 283. Refd. 


Smith ar 15 Wilson v. 
Chureh ( iit, 106 L 31, Mentd. sinclair e. Brougham, 
{1914] A. 398. 

905. .|—A foreign railway co. issued 
bonds charged on their railway. Owing to 
litigation & consequent delay in realising the bonds 
it became impossible with the present or prospective 
resources of the co. to carry out the undertaking. 
At the suit of a minority of bondholders the ct. 
administered the unspent part of the proceeds of 
such bonds in the hands of the English trustees 
on the footing that such funds ought to be applied 
in the first place insaving & realising the property 
charged & then be distributed pro ruta among the 
bondholders & that interest on & amortisation 
of the bonds should cease from the date of the 
judgment.—CoLLINGHAM v. SLOPER, FOREIGN 
AMERICAN & GENERAL INVESTMENTS TRUST Co. 
v. SLOPER, [1893] 2 Ch. 96; 62 L. J. Ch. 416; 
69 L. T. 39; 41 W. R. 550; 37 Sol. Jo. 230; 
3 R. 272; on appeal, [1894] 3 Ch. 716, C. A. 
aaa :—Refd. Collingham v. Sloper (1901), 70 L. J. Ch. 


906. Unapplied surplus.] — A fund was 
raised by subscription for the assistance of the 
sick & wounded in the Balkan war. 

Subscriptions came in from time to time & the 
fund was duly applied by the trustees from time 
to time during the war. 

At the close of the war there was an unexpended 
balance in the trustees’ hands which admittedly 
belonged to some or all of the subscribers by way 
of resulting trust :—Held: the balance belonged 
to all the subscribers rateably in porportion to their 
subscriptions, irrespective of datc.—Jie BRITISH 
Rip Cross BALKAN FUND, BritisH RED Cross 
SOCIETY v. JOHNSON, [1914] 5} Ch. 419; 84 L. J. Ch. 
79; 111 L. T. 1069; 30 T. L. R. 662; 58 Sol. Jo. 
755. 

Annotation aed ve Ite eee Hospital (Netley) Fund, 

Thomas v, A.-G., [1921] 1 Ch. 655. 

907. —— .]—On the outbreak of the war 
a hospital was erected at Netley & equipped & 
run during the war for the benefit of sick & 
wounded Welsh soldiers by means of large 
voluntary subscriptions raised in Wales. In 1919 
the hospital was closed, the staff disbanded & the 
property sold tothe War Office, & after winding up 
the affairs of the hospital there was a surplus of 
some £9,000 :—Held: there was not a resulting 
trust of the surplus for the subscribers to the 
hospital but a general charitable intention for 
sick & wounded Welshmen which enabled the ct. 
to apply the fund cy-prés.—Re WirLsH Hosprran 




















Sarre Funp, Tuomas v. A.-G., [1921] 1 Ch. 
655; 90 L. J. Ch. 276; 1241. T. 787 ; 65 Sol. Jo. 
417, 

908. .]—Where a fluctuating body of 


persons contribute to a fund vested in trustees & 
intended to be permanent for the purpose of 
performing a particular service for the contributors 
for the time being, & the need for that service 
comes to an end the surplus of the contributed 
fund, after all the services provided by the trust 
have been performed, belongs to the class of con- 
tributors ascertained at the date when the purpose 
of the fund comes to an end, in proportion to their 
contributions, & neither past contributors nor the 


UU 
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Sect. i. —Constructive and ee en trusis : Sub-sect. 
, A. (d) iti. & w., (e), & B. (a) & (b) 3 sub- 
a 3, A.] 


Crown have any interest.—Re Cusroms & ExcisH 
OFFICERS’ MUTUAL GUARANTEE FUND, ROBSON v. 
A.-G., [1917] 2 Ch.18; 86L. J. Ch. 4573; 1171. T. 
86; 338 T. L. R. Bll. 

.]—See, also, CHaritTrEs, Vol. VIII., 
p. 334, Nos. 1202, 1203. 

909. Ascertainment of persons entitled.|] — Ive 
BRITISH RED CROSS BALKAN FUND, BRITISH 
RED Cross SOCIETY v. JOHNSON, No. 906, ante. 

910. ———.]—-He Customs & EXOISsE OFFICERS’ 
MuTUAL GUARANTEE FUND, ROBSON v. A.-G., 
No. 908, ante. 


et 





iv. Trusts for Conversion. 
Failure of purpose of conversion, generally.|— 
aa Vol. XX., pp. 378-386, Nos. 1153- 
123 


Surplus after satisfaction of purpose of con- 
version.|—See Equity, Vol. XX., pp. 386-388, 
Nos. 1237-1255. 


(e) Charitable Trusts. 

See CHARITIES, Vol. VITI., pp. 332-334, Nos. 
1178-1204. 

Possession or interest retained by grantor. |— 
See CHARITIES, Vol, VIIT., p. 279, Nos. 515, 516. 

Right to surplus income, generally.|] — See 
CHARITIES, Vol. VIII, pp. 329-332, Nos. 1117- 
1177, 

ries nertt of charitable trusts by schemes & 

pe doctrine.|—See, generally, CHanitiEs, Vol. 
» pp. 336 a seq. 


B. Rebuttal of Presumption. 
(a) In General. 

911. How presumption rebutted—Indication of 
intention by cae Pes jointly seised with two 
others conveys his third part to the use of himself 
for life, remainder to his wife for life, remainder to 
his son in fee, & at the same time he makes his 
will & gives the same lands to his son in tail, 
charged with his debts. The son not a trustee for 
the father in the settlement ; otherwise it would 
have been, if the entire fee had been conveyed to 
the son.—BAYLIs v. NEWTON (1687), 2 Vern. 28; 
23 KE. R. 628, L. C. 

912. pay, -—~ Cook v. ILlUTCHINSON, No. 


sa ost. 

.|]-— Under a settlement real 
sae was limited to such uses as A. & B. should 
by deed, jointly appoint, & subject thereto to 
the use of A. for life, with remainder to the use of 
B. for life, with remainder to the first & other sons 
of B. in tail, with divers remainders over; & there 
was a power of sale vested in four trustees & 
exercisable at the request of A. & B., & the survivor 
of them. By a deed, which contained a recital 
that A. & B. were desirous of selling part of the 
settled property, & with a view to facilitate the 
sale & conveyance thereof to the respective pur- 
chasers, had agreed to execute the deed, A. & B., 
in exercise of the joint power of appointment, 
appointed part of the settled property to trustees 
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p. —— Surrounding circumstances. } 
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upon trust for sale; & it was declared that the 
trustees should stand possessed of the proceeds 
upon the trusts intended to be declared by a deed 
of even date. No deed declaring the trusts was 
ever executed, & there was evidence to show that 
the deed of appointment was executed with the 
view of avoiding the trouble & expense of an 
een to the trustees to exercise the power 

sale :—Held: the disposition of the proceeds 
of sale was a question of intention; &, both on 
the terms of the deed of appointment, inde- 
pendently of the evidence & also having regard to 
the evidence, the proceeds of sale remained 
subject to the trusts of the settlement.—BIDDULPH 
v. WILLIAMS (1875), 1 Ch. D. 203. 

914. .|—Testator gave & bequeathed 
the residue of his estate & effects to trustees on 
certain. trusts. There was no express trust for 
sale & conversion of real estate, & primd facie 
the trusts were applicable to personal estate :— 
Held: inasmuch as testator had shown an 
intention to dispose of all his property, & the 
succeeding trusts did not show an intention only 
to deal with his personal estate, there was no 
resulting trust of the real estate.—KIRBY-SMITH v. 
PARNELL, [1903] 1 Ch. 483; 72 L. J. Ch. 468; 51 
W. R. 493; 47 Sol. Jo. 279. 

915. Parol evidence.|—-A father purchases 
lands in his son’s name, his son being then eighteen 
years of age, the father continued in possession 
till his death; this shall be considered as an 
advancement for the son, & not a trust for the 
father. 

Parol evidence though impruper, when offered 
aygainst the legal operation of a will or an implied 
trust, admitted in this case because here it was in 
support of law & equity too.—TaYLoR v. TAYLOR 
(1737), 1 Atk. 386; West temp. Ifard. 111; 
26 BK. R. 247, L. C. 

Annolations : -—Refd. Go slay ol Gosain v. Gungapersaud 














Gosain (1854), 6 Mou. App. 53. Mentd. Chapman »v. 
Gibson (1791), 4 Bro. C. "C. 229; Crabb v. Crabb (1834), 
1 My. & K. 511 

916. ——.|—- Where a resulting trust is 


insisted on in opposition to the legal operation of 
a will, parol evidence may be admitted to rebut 
that equity.—LAKE v. LAKE (1751), Amb. 126; 
1 Wils. 313; 1 Dick. 236; 95 FE. R. 636. 

Annotations :—Consd. Clennell v. Lewthwaite, Thornton v. 








Tracy (1794), 2 Ves. 465; Walton v. Walton (1807), 14 
Ves. 318. Refd. Brady’ v. Cubitt (1778), 1 Doug. 
K. B. 31. 

917. —.]—When no uses are declared, 


parol evidence may rebut the resulting use to the 
conusor in favour of the conusee, without any 
written declaration of the uses in his favour.— 
Ror v. PorHam (1778), 1 Doug. K. B. 25; 99 
BE. R. 21. 

918, —-- .|—By a deed between a father 
& son, reciting that the father was desirous of 
settling the property therein comprised, so as to 
make the same a provision for himself during his 
life, & for his wife & her children by him after his 
decease, he released & assigned the same & every 
part thereof to the son, upon the trusts therein- 
after mentioned concerning the same. The 
father proceeded to declare the trusts as to part of 
his property in favour of his wife, a daughter, & 





254 ee 
a. mr pa ee 
V. TaOuPEOT 1900), err 
SAWYER -——CAN. 
b. ———,] ~—- THOMPSON . 
WRIGHT, | 24 C. L. T. 97.—-OAN. 
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379.—CAN. 
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a niece, but no trust was declared as to the surplus : 
—Held: the surplus did not result to the grantor, 
but belonged to the son; &, the father having 
been maintained by the son for fifteen years, a 
bill filed after the son’s death by the father, & 
revived upon the father’s death by his representa- 
tive, was dismissed with costs as to that part of 
it which sought an account of interest. 

In general, where an estate or fund is given in 
trust for a particular purpose, the remainder, 
after that purpose is satisfied will result to the 
grantor; but that resulting trust may be rebutted 
even by parol evidence, & certainly cannot take 
effect where a contrary intention, to be collected 
from the whole instrument, is indicated by the 


grantor (LORD LANGDALE, M.R.).—-Cook v. 
TIUTCHINSON (1836), 1 Keen, 42; 48 EH. R. 
222, 

919. ——— Where trust presumed for persons 


entitled on intestacy — Acts of executor.|— 
Testator, having a claim upon the estate of B., 
by will gave a third part of ‘“‘ the amount of what- 
ever sum or sums of moncy might arise & be 
received from his claim in respect of B.’s estate ”’ 
to his son T.; another third to trustees in trust 
for his daughter M., who died in his lifetime, for 
life, remainder to her husband for life, & in default 
of issue, which happened, to his son S. absolutely ; 
the remaining third in trust for his wife R. for life, 
& after her death in moieties in the same manner 
asthe two former shares were given. He appointed 
his wife, R., residuary legatee. After the date of 
the will, & during testator’s life, the greater part of 
the money due in respect of the claim upon B.’s 
estate was paid to & invested by testator. This 
fund, slightly varied, was standing in his name at 
his death. After his death R., who was also 
extrix., transferred one-third of the fund to 8. ; 
& the remaining two-thirds to the trustees of her 
husband’s will, upon certain trusts, as it was alleged, 
for the bencfit of herself & the husband of M. for 
their lives, which trusts were never declared. The 
proceeds of the two-thirds were paid for thirty-two 
years in moieties to R. & the husband of M., who 
survived R. Upon the death of the survivor, pltf., 
representing the estate of R., claimed the fund, on 
the ground that the bequest to trustees was 
specific, & was adecemed in tcstator’s lifetime, & 
fell into the residuary estate ; & that after the life- 
estates of R. & the husband of M. there was a 
resulting trust in favour of the estate of R.:— 
Held: the acts of the extrix., the situation of the 
fund, & the lapse of time, were circumstances that 
rebutted the presumption of a resulting trust.— 
CLARK v. BROWNE (1854), 2 Sm. & G. 524; 24 
he 0.8.3; 18 Jur. 908; 2 W. R. 665; 65 E.R. 
Annotations :—Mentd. Harrison v. Jackson (1877), 7 Oh. D 
339; Manton v. T i } : ‘ole, 
Slade v, Walpole (i889) rte x. or. en ee ae 
920. Situation of fund.] 
Browng, No. 919, ante. 
: —— Lapse of time.]——CLARK v. 
Brownn, No. 919, aie 








CLARK v. 
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(b) Property Put in Name of Another. 

922. Whether rebuttable.|—RipER v. KIDDER, 
No. 854, ante. 

923. .|—Fincu v. Fincu, No. 855, ante. 

924. As to part of land—Or part of interest 
in land.|—Whcre land is purchased with the 
money of A. in the name of B., the resulting trust 
to A. may be rebutted as to part of the land, or 
part of the interest in the land. 

Where A. took a mtge. in the name of B., 
declaring that the principal sum should be for the 
benefit of B., & received the interest during his 
life, this being personal estate is not within the 
clause in Stat. Frauds relating to resulting trusts, 
or the doctrine of resulting trusts under that 
statute ; but the property after the death of A. 
will belong to B. by force of the parol declaration. 
—BENBOW v. TOWNSEND (1833), 1 My. & K. 506 ; 


2L. J. Ch. 215; 39 BR. R. 772. 
Annotation :-—Refd. Coningham v. Plunkett (1843), 2 Y. & 
Cc. Ch, Cas. 245. 


925. Sufficiency of evidence —Slight circum- 
stances Insufficient.|—Fincy v. FINCH, No. 855, 
ante. 

926. Presumption in favour of gift.])—-STANDING 
v. BOWRLNG, No. 862, ante. 

927. J|—CENTRAL TRUST & SAFE Diposit 
Co. v. SNIDER, No. 870, ante. 

Advancement.]—See Girts, Vol. XXV., 
pp. 510-517, Nos. 67-123. 

——— As to copyholds.|—See Copyionps, Vol 
XI1II., pp. 64, 65, Nos. 795-802. 

-—— Gifts between husband & wife.]— See, gene 
rally, LIUSBAND & WIFE, Vol. XXVII., pp. 158-175, 
Nos. 1283-1432. 














SUB-SECT. 3.—PARTICULAR RELATIONSHIPS. 
A. Banker and Customer. 

928. Whether banker trustee-—Short bills.}] — 
A. banker is a trustee for the owner of short bills, 
which have been placed in his hands; & the 
fact of his having dealt: with the bills, & placed 
them as cash to the credit of the proprictor, is not 
sufficient to raise a presumption, that the owner- 
ship of the bills was transferred to the banker.— 
Re Forster, Fx p. Bony (1840), 1 Mont. D. & De 
G. 10; 4 Jur. 2245 sub nom. Re Foster, bw p. 
Bonn, 9 L. J. Bey. 18, Ct. of Rh. 

Annotation :—Refd. Re Hall (1863), 9 L. T. 122. 
.|—See, generally, BANKERS, Vol. IIl., 








pp. 210-212. 

929. Particular notes & coins.| —-A mere 
banker who takes charge of his customer’s money 
is not in any fiduciary relation whatever to him 
with respect to the particular coins or notes de- 
posited, because it is the ordinary course of trade 
to make use of them for his own profit (LORD 
HATHERLEY, C.).—BURDICK v. GARRICK (1870), 
5 Ch. App. 233; 39 L. J. Ch. 369; 18 W. R. 387, 
LC&hL. J. 

Annotations :—Moentd. Gray v. Batoman (1872), 21 W. R 


137; Boatwright v. poutwrieny (1873), 43 L. J. Ch. 123 
Watson v. Woodman (1875), L. It. 20 Hq. 721 ; Banner v. 








ROONNISSA KHANUM & MUSSUMAT 
Rissa (i813), 14 Moos lid, Apps £55 
00. ‘ 3 > 

17 W. " 259.— IND. = ae 
ee —— ——.]-—-SEeTimna v. HEMING- 
Inky (1914), I, L. R. 38 Bom. 618.— 


{, ——— ———.]—Cont 
(1912) E. D. Lea BAR’ eer 
&. Advance of money for purchase of 
land—Lender Be tne 
with purchase — R Ghia: a ee 


fil 7 
as €.}-—MoKENsIE v. Ross (1900), 
aoe art Ree G.) 22 CAN. 


h. S 
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922i. Whether rebuttable.]|—NICHOL- 
eon: MULLIGAN (1869), 17 W. R. 659. 


922 ii. ——.]—M‘ENEANEY v. SHEV- 
LIN, {1912] 1 I. R. 278; 46 we 
137.—IR. 

ufficiency of evidence.) — ScoTr 
eee (1917), 24 


ender’s 926i. Presumption in favour of gift.) 
—HRe HAMILTON (DECEASED), [1913] 
Vv. L. R. 460, 463,.—AUS. 


k. Advance by woman to supposed 
husoand.|—A woman while living with 
a man to whom she believed herself 
to have been lawfully married, but who, 
it was afterwards discovered, was at 
the time of the pretended marriage 
with her a married man, advanced 
money for the purpose of buying 
certain real estate, the bond for the 
conveyance whereof was taken, h 
her knowledge, in his name :—Held: 
there was not any resulting trust in 
favour of the woman.-——STREET v, 
HALLETT (1874), 21 Gr. 255.— CAN. 


LL. 1 


Cc. L. R. 274.— 
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ay (1881), 18 Ch. D. 254; Re Exchange Banking Co., 


Flitcroft’s Case (1882), 21 Ch. D. 519; Gilroy v. Stephens 
(1882), 51 L. J. Ch. 834; Fe Bell, Lake v. Bell (1886), 
34 Ch, D. 462; Charles v. Jones (1887), 35 W. R. 645; 


yell v. Kennedy, 


Dooby v. Watson (1888), 39 Ch. D. 178; 
Phillips v. 


Kennedy v. Lyell (1889), 14 App. Cas. 437; 

Homfray (1890), 44 Ch. 1). 694; He Sharpo. Ie Bennett, 

Masonic & General Life Assce, v. Sharpe, [1892] 1 Ch. 154 ; 

Soar v. Ashwell, [1893] 2 Q. B. 390; Friend v. Young, 

{1897} 2 Oh. 421; Silkstone & Haigh Moor Coal Co. 

Edey, [1900] 1 Ch. 167; North Amectican Land & Timber 

Co. v. Watkins, {1904) 1 Ch. 242 ; Reid-Newfoundland Co. 

v. Anglo-American Telegraph Co., {1912] A. C. 555; 

Henry v. Hammond, [1913] 2 K. B. 515; Jte Allsop, 

Whittaker v. Bamford, [1914] 1 Ch. 1; Nocton v. Ash- 

burton, [1914] A. C. 932; Jee Richardson, Pole v. Patten- 

den, [1920] 1 Ch. 423; Taylor v. Davies, [1920| A. C. 636: 

Pouunion Coal Co. v. Maakinogce S.S. Co., [1922] 2 K. B. 

930. Moneys entrusted ‘‘ for collection.’’| 
~——Where moneys are entrusted to a banker to 
collect & remit, a trust is created, &, in the event 
of the bkpcy. of the banker before the moneys are 
remitted, payment may be demanded out of estate. 
—Re Brown, Ex p. Purr (1889), 60 L. T. 397; 
37 W. R. 463; 6 Morr. 81. 

931. Bearer bonds deposited as security — 
Delivered in exchange for cheque—Cheque dis- 
honoured—Bonds not impressed with trust.|— 
A firm of bill brokers borrowed money from 
pltf. banks on the security of certain bearer bonds, 
the loans were called in by pltf. banks, &, in 
accordance with the practice in such cases, the bill 
brokers on the morning of the day on which the 
loans were repayable, gave the banks each a cheque 
for the amount of the loans respectively, receiving 
in exchange the bonds which had been deposited as 
security. These bonds were in the course of the 
same day transferred by the bill brokers to deft. 
bank. The cheques which pltf. banks received 
from the bill brokers having been dishonoured they 
sued deft. bank for delivery up of the securities or 
their value, alleging that by the practice or usage 
of bankers in such cases the securities were im- 
pressed with a trust in the banker’s favour, & 
remained constructively in their possession until 
the cheques were honoured :—Held it was 
inconsistent with the nature of negotiable securities 
that they should be impressed with an implied 
pier & they were not impressed with any such 
rust. 

To trust a man with goods by delivering them on 
credit is not to create a trust affecting the goods 
so delivered (ALVERSTONE, C.J.).—LLOYDS BANK, 
Lrp, v. Swiss BANKVEREIN, UNION OF LONDON & 
Smitrus BANK, LtTp. v. Swiss BANKVEREIN (1913), 
108 L. T. 143; 29 T. L. R. 219; 57 Sol. Jo. 243 ; 
18 Com. Cas. 79, C. A. 

Trust accounts.|—Sec Vol. Ill, 
pp. 181-186, Nos. 343-365. 

Relation of banker & customer generally.|——Sce 
BANKERS, Vol. III., pp. 168-173. 





BANKERS, 


B. Companies and their officers. 

932. Directors—Fiduciary position.]|—The dircc- 
tors of these cos. are in a sense trustees. They 
have authority to bind the cos. to the extent of the 
powers given to them by the deeds under which 
the cos. are constituted ; but in the absence of 
previous authority or subsequent concurrence on 
the part of all the sharcholders, of which there is 
no sufficient proof in the present case, they have 
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not as I apprehend any authority to bind the cos. 
in any matter of substance beyond the extent of 
the powers which the deeds may give them 
(TURNER, L.J.). — Re CAMERON’S COALBROOK 
STEAM CoAL & SWANSEA & LOUGHER Ry. Co., 
BENNETT’S CASE (1854), 5 De G. M. & G. 284; 2 
Eq. Rep. 978; 24 L. J. Ch. 130; 23 L. T. 0.8. 


| 122; 2W.R. 448; 43 EB. R. 879, L. JJ. 


Annotations :—Mentd. Re London & County Assce., Jessopp’s 
Case (1858), 2 De G. & J. 638; Re Agriculturist’s Insce, 
Brotherhood’s Case (1862), 31 Beav. 365. 

933. .|—H., a director of the co., 
made advances of money to extend its business, 
& agreed with the manager to claim no interest 
on those advances, but stipulated that he should 
be employed as agent, & should receive a fixed 
bonus or commission on the value of the goods 
sold. 

The ct., in the first instance, directed a pre- 
liminary account of these transactions, without 
prejudice to any question; but upon the case 
coming on again. 

Their lordships disallowed the whole of the 
commission claimed, on the ground that between 
the director & the co. the relation of trustee & 
cestui que trust cxisted.—Re CARDIFF PRESERVED 
CoaL & CokE Co., Lrp., HILL’s Case (1862), 1 
New Rep. 148; 82 L. J. Ch. 154; 7 L. T. 656, 


i Gear fF 

«]—See COMPANIES, Vol. IX., pp. 
466-468, Nos. 3036-3055 ; LIMITATION OF ACTIONS, 
Vol. XXXII., pp. 493, 404, Nos. 1547-1551. 
Holding shares as trustee.}|——See Com- 
PANIES, Vol. IX., p. 464, Nos. 30138, 3014. 
Forfelture of shares.|—-See COMPANIEs, Vol. 
X., p. 1146, No. 8104. 
Statutory companies for public purposes.|— 
See COMPANIES, Vol. X., pp. 1149, 1150, Nos. 
8181-8134. 

Promoter.|—See COMPANIES, Vol. IX., pp. 
39-43, Nos. 37-53; Vol. X., p. 1214, No. 8592 ; 
LIMITATION OF ACTIONS, Vol. XXXII., pp. 494, 
No. 1552, 

934. Managing committee—Projected railway.| 
—Pltfs. were two shareholders of fifty shares each, 
on which deposits of £2 12s. 6d. were paid, in a 
projected railway co., which failed to pass their 
bill through Parliament in the session of 1846, & 
was abandoned. Pltfs. filed this bill in 1853, on 
behalf of themselves & all other sharcholders 
except defts., who were the provisional committee, 
for an account. A suit for a similar object, & 
instituted by other shareholders, was compromised 
in 1851. The same solrs. acted for pltfs. in the 
present & in the former suit :—Held: the man- 
aging committee of a projected railway are not 
merely agents of the co., but trustees.—WILLIAMS 
v. PAGE (1858), 24 Beav. 654; 27 L. J. Ch. 425; 
30 L. T. O. S. 360; 4 Jur. N. S. 102; 53 BE. R. 
510. 

935. Company—-Money of company.]— The 
money of the co. is a trust fund, because it is 
applicable only to the special purposes of the co. 
in the hands of the agents of the co., & it is in that 
sense a trust find applicable by them to those 
special purposes; & a person taking it from 
them with notice that it is being applied to other 
purposes cannot ... say that he is not a con- 
structive trustee (JESSEL, M.R.). — RUSSELL v. 
WAKEFIELD WATERWORKS Co. (1875), L. R. 20 

















SIGNEE v. MILAPPARANGAVUR SARVA- 


L. R. 32 Mad. 68.— 
JANA SaHAYA NIDuHr (1910), I. L. R. 


63801 Whether banker tru oney ‘ 
cntrusted * for icin ae lL ——.}—Mapras Orricia, Ag- 34 Mad. 125,—IND, 
will exist when the banker is to collect SIGNEE HNABWAMI Naibu n. ---MaDRAS) OFFICIAL AS- 


& remit but not where heis to use & 
repay.—Mavpras OFFICIAL ASSIGNEE 


v. Kris 
(1909), I. lL. It. 33 Mad. 154.—IND. 
m. ——.]}—MADR4S OFFICIAL AS8- 


SIGNEE tv. LUPPRIAN (1919), I. L. R. 
33 Mad. 145.—IND. 


Part I.—Trvusts. 


Eq. 474; 44 L. J. Ch. 496; 32 L. T. 685; 23 

W. R. 887. 

Annotations :—Refd. Moxham v. Grant, (1900) 1 Q. B. 88. 
Mentd. Duckett v. Gover (1877), 25 W. R. 5543; Whit- 
wam v. Watkin (1898), 78 L. 1’. 188; Towers v. African 
Tug Co., {1904} 1 Ch. 558; Russell v. Amalgamated Soc. 
ce Carpenters & Joiners, (1912) A. C. 421. 

Whether bound to recognise trust.|—-Sce 

COMPANIES, Vol. X., pp. 1124, 1125, Nos. 7909- 

7912. 

——— In respect of dividend.]|—See LIMITATION 

oF Actions, Vol. XX XIT., p. 493, No. 1546, 








C. Exvecutors and Administrators. 


936. Whether trustees—Duties of trustee to per- 
form—Not named as such in will.|—DORMER ». 
JORMER (1679), Cas. temp. Finch, 482; 23 KE. R. 
235. 

Annotation :—Mentd. Doe d. Oxenden v. Chichester (1816), 
4 Dow, 65. 

937. .| — Exors., etc., are considered as 
trustces in many instances.—POMFRET (KARL) v. 
Winpsorn (Lorp) (1752), 2 Ves. Sen. 472; 28 
E.R. 302, L. C. 

Annotations :—Mentd. Doc d. Atkyns v. Horde (1777), 
2 Cowp, 689 ; Hercy v. Dinwoody (1793), 4 Bro. C. C. 257 ; 
Stackhouse v. Barnston (1805), 10 Ves. 453; Goodright 
v. Forrester (1807), 8 Kast, 552; Hughes v. Thomas (1811), 
13 Kast, 474; Chalmer v. Bradley (1819), 1 Juc. & W. 51; 
Lake v. Skinner (1819), 1 Jac. & W. 9; Cholmondeley v. 
Clinton (1820), 2 Jac. & W. 13; Brown v. Claxton (1829), 
3 Sim. 225; Peacock ». Burt (1834) 4 L. J. Ch. 333 
Bugden v. Bignold (1843), 2 Y. & C. Ch. Cas. 377. 

938. —- —-.J—IK INGHAM v. LEE, No. 266, ante. 

939. Effect of directions annexed to ap- 
pointment—Directions making some of executors 
trustees—All trustees.|——Bequest of tcestator’s 
fortune in India not extended under the general 
words ‘‘ temporal estate’’ in the introductory part 
of the will to property in England, part remitted 
from India between the will & the death, & 
some in its passage to England at his death. 
Two of the cxors. being clearly trustees by the 
effect of directions annexed to their appointment, 
all the exors. are trustees for the next of kin of the 
residue undisposed of. Legacies of a diamond 
ring to one, & of £200 each to some of the others for 
mourning rings, as a token of affcction, etc., would 
not make the exors. trustees. —SADLER v. TURNER 
(1803), 8 Ves. 617; 32 E. R. 495. 

940. Effect of legacies to some of executors 
~-As token of affection.|—SADLER v. TURNER, No. 
039, ante. 

: 941, Real estate annexed to office.] — 
l’xors. or administrators, where they take a real 
estate as annexed to their office, are not trustees for 
the heir-at-law of testator or intestate. Qu.: 
whether they are trustees for his next of kin.— 
WELLMAN v. BowRING (1822), 1 Sim. & St. 24; 
1L. J. O. S. Ch. 27; 57 B. R. 10; affd. (1826), 2 
Russ. 374, L. C.; subsequent proceedings (1830), 
3 Sim, 328, 


Anan :—Refd. Holloway v. Clarkson (1843), 2 Hare, 














042, ——- —__.] — Re PEEL, Woopcock v. 
NloLroyp (1899), 81 L. T. 504; 44 Sol. Jo. 10. 
_ 9 In respect of legacy.]—Every legacy 
includes a trust, for in a certain sense it is a trust 
in the exor. to pay it tothe legatee (PARKE, B.).— 
PEans 7. Wilson (1851), 6 Exch. 833; 20 L. J. 
Ex. 381; 18 L. T. O. 8. 52 ; 16J.P. 7; 15 Jur. 
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938 1. Whether trustecs.}-—-Where a 
Will does not dispose of the whole 
personalty, the exors. are trustees for 
the next of kin, unless the will ex- 
Presaly shows that testator intendod 
a t¢ should take the residue bene- 
Clally.—THORPE », SHILLINGTON 








(1868), 15 Gr. 85.—CAN. 
C 
CAN. 


938 ii. ——.}+Sr 
(1870), 17 Gr. 328.— 

938 iif. ———.]—-TRAINOR _ v. 
DRIGAN (1901), 21 C. L. T. 515.—CAN. 


*"BRIEN v. HEARN 


938 iv. ——.}—O 
(1870), 18 W. R. 514.—IR. 
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932; 155 EB. R. 782; sub nom. PEARS v. WILLIAMS, 
2L.M. & P. 515. 
Annotations :—Refd. Re Fullor (1853), 2 BE. & B. 573; 

Hewston v. Phillips (1856), 11 Exch. 699. 

944. As regards creditors of deceased.]— 
Although exors. & trustees are the same persons, 
they fill different characters. 

Payments by exors. to residuary legatees, whilst 
debts of the testator remain unpaid, is a breach of 
trust.—FORDHAM v. WALLIS (1853), 10 Hare, 217 ; 
22 L. J. Ch. 548; 21 L. T. 0.8. 190; 17 Jur. 228 ; 
1W.R.118; 68 B. R. 905. 


Annotations :—Consd, Re Marsden, Bowden v. Layland, 
Gibbs v. Layland (1884), 26 Ch. D. 783. Refd. Briggs v. 
Wilson (1854), 5 De G. M. & G. 12; Pears v, Laing (1871), 
L. R. 12 ua. 41; Astbury v. Astbury, [1898] 2 Ch. 111. 
Mentd. Roddam v. Morley (1857), 1 Deo G. & J. 1; Ridg- 
way v. Newstead (1860), 2 Giff. 492; Coope v. Cresswell 
(1866), L. R. 2 Eq. 106; Hunter v. Young (1879), 4 Kx. D. 
256; Ite Hollingshead, Hollingshead v. Webster (1888), 








37 Ch. TD. 651; Re Macdonald, Dick v. Fraser, {1897} 
2 Ch. 181. 
945. Trustee & executor distinguished.]— 


FORDHAM v. WALLIS, No. 944, ante. 

046. Appropriation of fund for legacy.|— 
When exors. have appropriated a fund to meet a 
legacy they become trustees of the appropriated 
fund for the legatee, & have no power to retain or 
impound that fund or any part of it to answer a 
debt due from the legatec to testator’s general 
estate.—-BALLARD v. MARSDEN (1880), 14 Ch. D. 
th ; 49 L. J. Ch. 6143; 42 L. T. 763; 28 W. R. 
91. 


Annotations :—Retd. Ie Moore, Moore v. Moore (1881), 45 
ie ee 466; Ite Milnes, Milnes v. Sherwin (1885), 53 L. T. 
oD ke 
947. —-—— Executor dying in life time of testa- 

tor.|—Re Forp, Forp v. Forp, [1902] 1 Ch. 218; 

71 L. J. Ch. 2435 85 L. T. 609; 50 W. R. OL; 

46 Sol. Jo. 51; affd., [1902] 2 Ch. 606, C. A. 

948. Estate administered.|—There was no 
apparent obstacle to winding up the estate in a 
reasonable time; & I must assume that these 
exors. did their duty, & that long before 1892, 
& probably before the death of the widow, they had 
ceased to be exors. in the sense of having anything 
to do, & the fund was held by them as trustces 
(KEKEWIcH, J.).—Re Timmis, NIXON v. SMITH, 
[1902] 1 Ch. 176; 71 L. J. Ch. 118; 85 L. T. 672 ; 
50 W. RR. 1643; 46 Sol. Jo. 122. 

Sit ad :—Refd. Re Richardson, Pole v. Pattenden, [1919] 
949. -——- Legacy retained.| -— When an 

exor., who happens also to be named a trustee, of a 

legacy to be laid out in stock, has fully adminis- 

tered the estate, & assented to the legacy, & retains 
the legacy in his hands, not as assets of testator, 
but as trustee of the legacy, then the principles 
which would apply to another trustec must apply 
tohim. Heis no longer clothed with the character 
of exor., but is, as to the legacy, a mere trustee 
(LEACH, V.-C.).—-BYRCHALL v. BRADFORD (1822), 6 
Madd. 235; 56 E. R. 1081; previous procecdings 


(1821), 6 Madd. 13. 
anecinnon :—Consd. Newman v. Williams (1840), 4 Jur. 


950. —— ——.]—Testator bequeathed all 
his property to his wife & children, & appointed 
his wife sole extrix. He left him surviving his 
wife & two infant children, viz., a son, long since 
deceased, & a daughter, who attained twenty-one 
in 1876. The widow married again, & during her 














938 v. .J—An exor. who has 
under the terms of the will, active 
dutics as a trustee to perform in respect 
to the raising & investment of a legacy 
bequeathed upon trust for a minor 
by assenting to it becomes an express 
trustee.—O’REILLY v. WaLsH (1872), 
6 I. R. Eq. 555.—IR. 
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daughter’s infancy she, in her character of extrix., 
advanced all testator’s estate to her second 
husband upon the security of a mortgage which 
proved insufficient. She survived her second 
husband, & died in 1885, having left all her pro- 
perty away from her daughter. The daughter, as 
sole surviving beneficiary under her father’s will, 
claimed the whole of her mother’s estate upon the 
ground that it represented moneys retained by her 
mother under an order of the ct. in part satisfac- 
tion of the mtge., & in 1908 she commenced an 
action against her mother’s exors. for an account 
on this footing :—Held: the mother was not an 
express trustee of these moneys for pltf. 

In the first place, it is said that when the duties 
of an exor. in the strict sense of the word are per- 
formed, & the exor. retains moneys on behalf of 
those claiming the estate, & the argument must 
also be good as regards an administrator, then he 
becomes an express trustee for the legatees, or, if 
it is an administrator, for the next of kin. No 
authority is cited for that, & in my opinion the 
proposition is unsound. I see no reason for con- 
verting an exor. into a trustee by anything 
like a performance of his duties qua cxor. The 
argument must go to this length, that once the 
debts & funeral & testamentary expenses are paid, 
then the residue is held upon an express trust 
(Kexkiswici, J.).—Re Mackay, MacKay v. GOULD 
[1906] 1 Ch. 25; 751.5. Ch.47; 931. T. 694; 54 
W. KR. 88; 50 Sol. Jo. 43. 

951. All debts paid.]—Tcstator gave 
the residue of his estate to his two exors. upon 
certain trusts. Part of his estate consisted of a 
bond given by the trustees of a minor who came 
of age within a year after the death of testator, 
& the exors. then accepted his bond to them 
jointly in the place of the bond given by the 
trustees. Ten years afterwards a part of the 
money was paid by the obligor to one of the obligces, 
who embezzled the money so paid, & gave a receipt 
purporting to be signed by both the obligees, but 
in fact signed by one only, the signature of the 
other being aforgery. In a suit by the otber exor. 
& cestuis que trust under the will against the 
obligor :—Héld: though the obligor intended to 
have the receipt of both obligees, the receipt of 
one was sufficient to discharge the obligor as the 
obligees were exors. Debtors to the estate of a 
testator will not, merely on account of the lapse of 
time, be held to have notice of the fact that all the 
debts are paid, & that the exors. have become 
trustees.—-CHARLTON v. DURHAM (EARL) (1869), 4 
Ch. App. 438; 20 L. TI. 467; 17 W. R. 995, L. C. 
Annotations :—Distd. Leo »v. Sankey (1873), L. R. 15 Eq. 

204. Reid. Macbryde v. Kykyn (1873), 24 L. T. 461, 

952 Administration of Estates Act, 
1925 (c. 23), Ss. 338.)—Re YERBURGH, YERBURGH 
v. YERBURGH, [1928] W. N. 208. 

Effect of Probate—Executor taking as trustee.|— 
Sce ExEcurors, Vol. XXIII., p. 51, No. 296. 

Effect of assent to legacy.]—See EXECUTORS, 
Vol. XXIII., pp. 392, 898, Nos. 4630—4632. 

Right of executor to residue.|—See EXECUTORS, 
Vol. XXIII., pp. 468-473, Nos. 5877-5424. 

Trustee for purpose of imitation of actions.]— 
See TAMITATION OF AcTrions, Vol. XXXII., pp. 
500, 501, Nos. 1612-1622. 
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v. CORBETT (1883), 5 

str : oad. (1884), 10 A. R. 89, CAN” 

Pp. o——KaAMINI DeBr v. Ram- 








LOCHAN SirgkaR (1870), 5 B. L. RR. 
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q. JA mtgee. who goes into 
possession is a trustee for the mtgor 
of all that is not required to pay r. 


TRUSTS AND TRUSTEES. 


Liability as trustee.|—See Exrcurors, Vol. 


XXIV., p. 666, Nos. 6923-6933. 


D. Insurers and Insured. 


Insured person & underwriter.]|—See INSURANCE, 
Vol. XXIX., pp. 201, 202, Nos. 2373-2377. 

Payment of insurance moneys into court.|—See 
INSURANCE, Vol. XXIX., pp. 390, 391, Nos. 3111- 
3118. 

Fiduciary relationship of assured & reinsured 1g 
eg en ore Vol. XXIX., p. 409, Nos. 3221, 
322% 


Ei. Limited Owner under Setilement. 
See, generally, SETTLEMENTS, Vol. XL., pp. 440 


el seq. 

Rights & abilities as between tenant for life & 
remainderman.|—See SETTLEMENTS, Vol. XL., 
pp. 641 et seq. 

Discharge of incumbrances by tenant for life.] 
—See SETTLEMENTS, Vol. XL., pp. 694-696, 
Nos. 2298-2309. 

Exercise of powers under Settled Land Acts.|— 
See SETTLEMENTS, Vol. XL., pp. 741, 742, Nos. 
2704-2718. 


I. Mortgagor and Mortgagee. 

See, generally, MoRTGAGE, Vol. XXXV., pp. 221 
et seq. 
953. Whether relationship exists — Continuance 
of mortgage.|—-During the continuance of a mtge. 
there is no relationship of trustee & cestui que trust 
between mtgor. & mtgee. ... If lands in mtge. 
are sold by the mtgee. there may be surplus 
proceeds, of which the mtgee. becomes trustec ; 
or after the money has been paid off, if the land 
had not been reconveyed, there might be a trust of 
it in the mtgee. (NORTH, J.).—LONDON & COUNTY 
BANKING Co. v. GODDARD, [1897] 1 Ch. 6425; 66 
L. J. Ch. 2613; 76 L. T. 277; 45 W. R. 310; 13 
T. L. R. 223 3°41 Sol. Jo. 295. 
Annotations : -—Refd. ste James’ Mortgage Trusts, [1919] 

1 Ch. 61. Mentd. Peylor v. London & County Banking 

Co., London & County Banking Co, v. Nixon, [1901] 2 Ch. 


231; Re Chafer & Randall’s Contract, {[1916) 2 Ch. 8; 
London Ci County & Westminster Bank v. Tompkins, [1918] 
e e 15. 


954. Mortgagor as trustee.| — BURGH uv. 
FRANCIS (1673), Cas. temp. Finch, 28; 3 Swan. 
536,n.; 23 H.R. 16. 

Annotations: >—Refd. Whitworth v.  Gaugain (1846), 1 2 TDs 
728. Mentd. Pigott v. Nower ( ee Swan. 534, 
Bugden v. Bignold (1843), 2 Y. & C. C rare sels ions. 
Army & Navy Hotel Co. (1886), 34 Ch. D. 

955. Bill of sale.] ae bil of sale 
assigned (inter alia) all the book debts due & owing 
or which might during the continuance of the 
security become due & owing to the mtgor. :— 
Held: the assignment of future book debts, though 
not limited to book debts in any particular business, 
was sufficiently defined & passed the equitable 
interest in book debts incurred after the assign- 
ment, whether in the business carried on by the 
mtgor. at the time of the assignment or in any 
other business. 

I pause for a moment to point out the nature & 
effect of the security created by the billofsale. ... 
It belongs to a class of securities of which perhaps 
the most familiar example is to be found in the 
debenture of trading cos. It is a floating security 
reaching over all the trade assets of the mtgor. 
for the time being, & intended to fasten upon & 
bind the assets in existence at the time when the 











his own charge & he cannot retain 
Comision for himself.—KAavVANAGH 

Wor MAN’S BENEFIT BUILDING 
SOUlETY, » {18961 1 11. R. 56.—I1R. 


Absence of consideration.}— 
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mtgee. intervenes. In other words, the mtgor. 
makes himself trustee of his business for the pur- 
poses of security. But the trust is to remain 
dormant until the mtgee. calls it into operation 
(LORD MACNAGHTEN).—TAILBY v. OFFICIAL RE- 
CEIVER (1888), 13 App. Cas. 523; 58L. J.Q.B. 75 ; 
60 L. T. 162; 837 W. R.513; 47. L. R. 726, H. L. ; 
revsg. 8. O. sub nom. OFFICIAL RECEIVER v. TAILBY 
(1886), 18 Q. B. D. 25, C. A. 


Annotations :-—Refd. Re Smith, Franklin v. Smith, [1928] 
1 Ch. 10. Mentd. Re Clarko, Coombe v. Carter ee): 
36 Ch. D. 348; Re Turcan (1888), 40 Ch. D. 5; Ze Pyle 
Works (1890), 44 Ch. D. 534; Western Wagon & Property 
Co. v. West, [1892] 1 Ch. 271; Jte Kelcey, Tyson v. Kelccy, 
11899] 2 Ch. 530; Re ENlenborough, Towry Law v. Burne, 
11903] 1 Oh. G97 ; Nelson v. Faber, [1908] 2 K. B. 367; Re 
Yorkshire Woolcombers Assocn., Houldsworth v. Yorkshire 
Woolcombers Assocn., [1903] 2 Ch. 284; Fe Dallas, [1904] 
2 Ch. 385; Re Fitzgerald, Surman v. Fitzgerald, [1904] 
1 Ch. 573; Ite Reis, Hz p. Clough, [1904] 2 K. B, 769 ; 
Ward, Lock v, Long, [1906) 2 Ch. 550; QGlege v. Bromley, 
[1912] 3 K. B. 474; Imperial Paper Mills of Canada v. 
Quebec Bank (1913), 83 L. J. P. C. 67 3; Ree Cope, Marshall 
wv. Cope (1914), 110 L. T. 905 ; Re Lind, lndustrials Finance 
Syndicate v. Lind, [1915] g Ch. 345; British Union & 
National Insce. v. Rawson, [1916] 2 Ch. 476; National 
Provincial Bank of England v. United Electric Theatres, 
[1916] 1 Ch. 132 ; Horwood v. Millar’s Timber & Trading 
Co,, (1917) 1 K. B. 305 ; London County & Westminster 
Bank v. Tompkins (1918), 87 L. J. K. B. 662; Performing 
Right Soc. v. London Theatre of Varieties, [1924] A. ©. 1; 
Kursell v. Timber Operators & Contractors, [1927] 1 K. B. 
298; Re Wait, (1927) 1 Ch. 606. 


956. Mortgagee as trustee.|-—A mtgee. 
is not, subject to his security, a trustee of the legal 
estate for the mtgor.—- TAYLOR v. RUSSELL, [1892] 
A. 0, 244; 611. J. Ch. 657; 66 1. T. 565; 41 
W.R. 43; 8 T. LL. RR. 463; 36 Sol. Jo. 379, If. L. 


.{nnotations :—Refd. Powell v. London & Provinclal Bank, 
{1893} 1 Ch. 610; London & County Banking Co. ¥. 
Goddard, [1897] 1 Ch. 642; Taylor v, London & County 
Banking Co., London. & County Banking Co. v. Nixon, 
ae ea 231. Mentd. Crosble-Hull v. Sayer, (1908) 





957. ——- ——— After taking possession.) — 
The mtgee., by taking possession, changes the 
relation in which he stands to the estate; he 
becomes quasi owner. IIe is in some sort likened 
to a trustee ; not that he can with any correction 
of speech be called a trustee. . . . In truth, till 
the debt is paid off, the mtgec. in possession can- 
not be considered at all as a trustee. Neverthe- 
less, all the authorities place him in the same 
predicament with a trustce as far as incapacity to 
charge for trouble is concurred (LORD BROUGIIAM, 
C.).— LEITH v. IRVINE (1833), 1 My. & K. 277; 
39 KH. R. 686, L. C. 

Annotations :—Refd. Faulkner v. NDauiol (1813), 3 Hare, 199; 
Arnold v. Garnor (1847), 9 L. I’. O. 8S. 2893 Irvine (or 
Douglas) v, Kirkpatrick (1850), 17 L.'l. 0. 8, 32; Bertrand 
v. Davies (1862), 31 Beav. 429. 

958. -}--No doubt a mere 
intgee., as such, is not an actual trustee ; but if 
he is in possession, then with respect to all the 
rents & profits received after satisfying the debt, 
& if he should exercise his power of sale & raise 
suflicient to pay himself in full, then for the 
surplus, he is a trustee, because he sold under a 
trust to account for such surplus. It appears to 
me, therefore, that C., having this powcr of sale, & 
having exercised it, has placed himself in the posi- 
tion of a trustee (KINDERSLEY, V.-C.).—MATTHISON 
CLARKE (1854), 3 Drew. 3; 61 8. R. 801; sub nom. 
MATHISON v. CLARK, 3 Eq. Rep. 127; 24 1. J. Ch. 
202; 241, T. 0.9.105; 18 Jur. 1020; 3 W.R.2. 


Annotations :—Consd. Re Doody, Fisher 1. Doody, Hibbert 
v. Lloyd, 11893] 1 Ch. 129. Refd. Thorne v. Heard, 
(1894) 1 Ch. 599; The Bonwell Tower (1895), 72 L. T. 
Mont Bath v. Standard Land Co., [1911] 1 Ch. 618, 
Mentd. Furber v. Cobb (1887), 18 Q. B. D. 494. 











SMART », Soren 
640 AN SON (1885), 9 O. R. 


t. Mortgagee with 


ok. antec. power of sale.) 


with power of sale is a 


4 trustee, & cannot, without the express 
-—CAN. consent of his cestut que trust, purchase 
an estate of which he is the mtgee.— 
Re WHITE, Hr vp, Goaas (1866), 1 
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959. --—- -——- Payment or discharge of mort- 
gage debt.|—-A mtgee., when his money is paid, 
is but a trustee for the mtgor. (per CuR.).— 
BROTHERTON v. Harr (1706), 2 Vern. 574; 23 


E. R. 973. 

Annotations :—Refd. Le Neve v. Le Neve (1748), 3 Atk. 646. 
Mentd. Fuller v. Benett ae) 2 Hare, 394; Bulpett v. 
AY 4 ener 22 L. T. 739; Kettlowell v. Watson (1882), 

e s d. 


960. .|—G., stockbroker, who 
was one of three trustees & acted as broker to the 
trust, proposed to his co-trustees to sell B. stock 
belonging to the trust & re-invest in N. HE. stock. 
The three trustees then, on Jan. 27, 1882, executed 
a transfer of the B. stock for anominal considera- 
tion to two persons who were officers of a bank of 
which G. was a customer. G. gave the transfer 
to the bank as security for a loan by them to him, 
& the transfer was registered. G., in Feb. 1882, 

aid off the loan, & on Feb. 15, the bank trans- 
erred the stock to purchasers from G., &, without 
giving any notice to G.’s co-trustees, allowed 
him to receive the purchase-money. Le invested 
it in N. EF. stock in his own name. In 1883 he 
sold the N. HK. stock & misappropriated the pro- 
ceeds. Shortly after the sale of the B. stock G. 
had given an account to his co-trustees showing 
the sale of B. stock & a re-investment in N. KH. 
stock, & in 1884 he rendered anothcr account in 
which he represented the N. FE. stock as still 
forming part of the trust funds. In 1885 he 
absconded. The co-trustees remembered hardly 
anything about the transaction, but admitted the 
genuineness of their signatures to the deed of 
transfer :—Held : the bank had occasioned the loss 
to the trust estate by allowing the purchasc-money 
to come to the hands of G. who had no authority 
to receive it, & whom had no sufficient reason for 
believing to have authority to receive it, & the 
bank must therefore make it good at the suit of the 
co-trustees, although the co-trustees had been 
negligent in not seeing that the N. KE. stock was 
registered in the joint names of the trustecs.-- 
MAGNUS v. QUEENSLAND NATIONAL BANK (1888), 
37 Ch. D. 466; 57 1. J. Ch. 4138; 58 1. TT. 248; 
52 J. P. 246; 836 W. R. 5775 47. L. R. 248, C. A, 


Annotations :-—Refd. Thorne v. Hoard, [1894] 1 Ch. 599. 
pons, Maen v. National Bunk of Scotland (1888), 57 
a. J. Ch. e 


961. - -- Tender of amount.] — 
The case of a mtgec. is different, he being at liberty 
to hold possession; & not becoming strictly 
a trustee till the money is tendered to him 
(LORD ELDON, C.),—-CHOLMONDELEY (MARQUIS) v. 
CLINTON (LORD) (1821), 2 Jac. & W. 189,n.; 4 
Bli. 1; 37 HE. Wt. 598. 


Annotations :-—Consd. Leith v. Irvine (1833), 1 My. & K. 277; 
Robertson v. Norris (1858), 1 Giff. 421. Apld. Magnus v, 
Queensland National Bank (1887), 36 Ch. D. 25. Refd. 
Dillon v. Parker (1822), Jac. 505 ; Pearce v. Morris (1869), 
5 Ch. App. 227; Warner v. Jacob (1882), 20 Ch. ID. 220 ; 
Charles v. Jones (1887), 35 W. h. 645; Soar v. Ashwell, 

1893] 2 Q. B. 390; Turner v. Walsh, [1909] 2 K. B. 484. 
entd. Cuthbert v. Creasy (1823), 4 Bl. 125; Bennett v. 
Colicy (1832), 6 Sim. 181; Ashton v. Milne (1833), 6 Sim. 
369; Doe da. Pilkington 7. Spratt (1833), 5 B. & Ad. 731; 
Parrott v. Palmer (1831), 3 My. & K. 632; Grenfell tr. 
Girdlestone (1837), 2 Y. & C. Ex. 662; Bent v. Young 
(1838), 2 Jur. 202; Sturgis v. Champneys (1839), 5 
My. & Cr. 97; Davies v. Quarterman (1840), 4 Y¥. & 
3} Ex. 257: Anderson v. Wallis (1842), 12 L. J. Ch. 291; 
Boidell v. Golightly (1842), 12 L. J. Ch. 187; Griffiths », 
Griffiths (1843), 2 Hare, 587; Sayer v. Wagstaff (1843), 
2Y.&C. . Cas. 230; Farr v. Sheriffe, Dykes v. Farr 
1845), 4 Hare, 512; Fulham v. M‘Carthy (1848), 1 H. L. 
as, 703; Christ’s Hospital v. Grainger (1849), 1H. & Tw. 

5383; Baboo Kasi Persad Narain v. Mussumat Kawalbasi 

Kooer (1851), 5 Moo. Ind. App. 146; A.-G. v. Murdock 
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a. Assignee of morigage.J—TORONTO 
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(1852), 1 De G. M. & G. 86; Stone v. Godfrey (1854), 5 
De G. M. & G. 76; Cottrell v. Hughes (1855), 3 C. L. Kt. 
496; Penny v. Allen (1857), 7 DeG. M.& G. 409 ; Hornby 
v. Toxteth Park Burial Board (1862), 31 Beav. 523 
Marshall ». Smith (1865), 5 Giff. 37; Ite Holmes, Je 
Electric Power Co. ST); 25 W. RR. 6033; Farrar v. 
parrare eee) 40 Ch. D. 395; Bolton v. Salmon, [1891] 


962. ——— ——— First mortgagee with 
notice of second mortgage.|—Whcere there are first 
& second mtgees., & the first mtgee. has notice of 
the second, when he is paid off he becomes a trustee 
of the Iegal estate for him (JESSEL, M.R.).— 
TEEVAN v. SMITH (1882), 20 Ch. D. 724; 51 
L. J. Ch. 621; 47 L. T. 208; 30 W. R. 716, C. A. 
Annotations :-— Refd. Kinnaird v. Trollope (1888), 39 Ch. D. 

636; Corbett v. National Provident Institution (1900), 

17 T, L. 1.5; Rice v, Noakes, (1900] 1 Ch. 213. Mentd. 

Alderson v. ey (1884), 26 Ch. D. 567; Biggs v. 

Hoddinott, Hoddinott v. Biggs, [1898] 2 Ch. 307 ; Bradley 

v. Carritt, [1903] A. C. 253; Morgan v. Jeffreys, [1910] 

1 Ch. 620. 

963. —--- - -— -——— Lands not reconveyed.|— 
LONDON & CouNtTy BANKING Co. v. GODDARD, 
No. 953, ante. 


-.]—See MorTGAGE, Vol. XXXV.,, 
p. 606, Nos. 3440-3443. 
—— Mortgage by deposit of title 
deeds.|—Re SHaw, Ha p. WHITBREAD (1812), 1 
Kose, 299; 19 Ves. 209; 34 E. R. 496, L. C. 
965. —— Surplus proceeds.|] — LONDON 
& Portas BANKING Co, v. GODDARD, No. 953, 
ante. 








— -—,|]—Sce MoRTGAGE, Vol. XXXV., 

pp. 513, 514, 693, 694, Nos. 2434-2446, 4369-4371. 
———~ Shares of company.]—See COMPANIES, 
Vol. IX., p. 415, No. 2675. 
- -——,.]—-See, also, MORTGAGE, Vol. XXXV., 
pp. 401, 408, 502, 503, 642-655, Nos. 1425, 1425a, 
1481-1483, 2331-2336, 3730-3888. 

——--- ——_-— For purpose of limitation of actions.|— 
See LIMITATION OF ACTIONS, Vol. XXXII., pp. 
481, 482, Nos. 1448-1454. 








G. Parent or Guardian and Infant. 


Parent entering into possession of infant’s 
property.|— See INFANTS, Vol. XXVIII., pp. 192, 
103, Nos. 499-512, 

Guardian of infant.|—See InFAn'rs, Vol. X VIII., 
p. 282, Nos. 1330-1335. 


H. Partners. 


966. Fiduciary relationship — Surviving partner 
& representatives of deceased partner.|—There is 
no fiduciary relation between a surviving partner 
& the representatives of his deceased partner ; 
there are legal obligations between them equally 
binding on both.—KNox v. Gy (1872), IL. R. 5 
H. L. 656 ; 42 L. J. Ch. 234, H. L. 

Annotations :—Apld. Tuylor v. Taylor (1873), 28 L. T. 189 ; 
Henry v. Hammond (1913), 108 L. T. 729. Refd. Charles 
v. Jones (1887), 35 Ch. D. 544; Piddocke v. Burt (1893), 
63 L. J. Ch. 246; Gordon v. Holland, Holland v. Gordon 
(1913), 82 L. J. P. C. 81; Bank of Scotland v. Macleod, 
[1914] A. C. 311; Stovenson v. Akt. Fiir Carton Nagen- 
Industrie, 11918) A. C. 239; Rodriguez v. Speyer, [1919] 
A.C, 59; Gopala Chetty v. Vijayaraghavachariar, [1922] 


en ere 


TRUSTS AND TRUSTEES. 


928; Edwards v. Warden (1874), 9 Ch. App. 495 : 
v. Crawley (1878), 10 Ch. D. 31: Barton v. North Stafford: 
shire Ry. (1888), 38 Ch. D. 458; Re Sharpe, Re Bennett, 
Masonic & General Life Assce. v. Sharpe, [1892] 1 Ch. 154 ; 
Betjeman v. Betjoman, [1895] 2 Ch. 474; Tho Pongola 
ae 73 L, T. 512 ; How v. Winterton. [1896] 2 Ch. 626 ; 

end v. Young, [1897] 2 Ch. 421; Bulli Coal Mining 
Co. v. Osborne, [1899] A. C. 351; Stamp Duties Comrs. v. 
Salting, [1907] A. C. 449 ; Meyappa Chetty v. Supramanian 
Chetty, {1916] 1 A. C. 603; Jay v. Jay, [1924] 1 K. B. 


967. -|}-— The right of a surviving 
partner to the partnership assets is absolute. 
There is no fiduciary relation between him & the 
representatives of his deceased partner.—TAYLOR 
v. TAYLOR (1873), 28 L. T. 189. 

Annotation :—Reld. Stamp Duties Comrs. v. Salting, [1907] 


.]—See PARTNERSHIP, Vol. XXXVI, 
p- 500, Nos. 1659-1670. 
.|—See PARTNERSHIP, Vol. XXXVI., pp. 
318, 420, Nos. 12, 899, 900. 
Relations of partners inter se.|—-See, generally, 
PARTNERSHIP, Vol. XXXVI1., pp. 419-497. 








I. Principal and Agent. 

Relations between principal & agent generally.]— 
See AGincy, Vol. I., pp. 424 et seq. 

Fiduciary character of agency.]|—See AGENCY, 
Vol. I., p. 268, Nos. 7-11. 
Agent purchasing land for himself.]—-Sce 
AGENCY, Vol. I., pp. 458-460, Nos. 1464-1469. 
Confidential agents for purposes of limitation 
of actions.|-—— See Limiration or Actions, Vol. 
XXXITI., pp. 508, 504, Nos. 1643-1649. 


J. Solicitor and Client. 


See Soxicirors, Vol. XLITI., pp. 117-124. 

Solicitor of company.]|—Sce Companies, Vol. [X., 
pp. 547, 548, Nos. 3613-3623. 

Fiduciary position for purpose of limitation of 
action.|—See LimiTraTion oF AcTIONS, Vol. 
XXXII., pp. 505, 506, Nos. 1656-1662. 











K. Trustee in Bankruptcy. 


Sce BANKRupPTCcY, Vol. IV., pp. 214-229, Nos. 
1999-2150. 


L. Vendor and Purchaser. 

Sale of land.]|—See SALE or LAND, Vol. XL., pp. 
178-182, Nos. 1472-1514. 
Death of vendor.]— Sce SALE OF LAND, 
Vol. XL., pp. 209, 210, Nos. 1751-1759. 

Vesting order for purpose of at on ve 

See SALE oF LAND, Vol. XL., p. 288, Nos. 2484- 
2487, 

Transfer of shares.|—See, generally, COMPANIES, 
Vol. IX., pp. 350-358, 

Sale of goods.}—-See, generally, SALE OF GOODS, 
Vol. XXXIX., pp. 349 ef seq. 


M. Other Cases. 

968. Corporation.] — General right of corpns., 
of whatever nature, at law to alienate their lands, 
held in fee, subject as to Ecclesiastical Corpnss 
to the restraining statutes; & no instance of a 
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966i. Fiduciary relationship—Sur- 


with partnership asscts, & that there- 
fore there was a resulting trust in 
favour of pitf.— MCF ADGEN v. STEWART 


given by the contract & if, in carrying 
out the sale, the purchaser incurs 4 
loss for which the vendor is Hable, it 


tvwving partner & representatives of | (1863), 11 Gr. 272.—OAN. may be deducted from the purchase- 
a ee pil yes Hed by 986 if J—Re Mount Davip ney pet Cate a v. eae oor 

surviving partner against the repre- : : EATTY v. CALVERT nt. 
sentatives of the deceased partner, | GOLD MINING Co. (1898), 19 N.S. W. | (1921), 61'S. C. It. 5763 58 D. Oe 
praying an account of certain partner- Sede ; 552.—CAN. 


ship dealings to which a demurrer for 
want of equity was allowed. Leave 
was given to amend with a view of 
showing that certain land held by the 


to his heir-at-law, had becn purchased 


PART I. SECT. 14, SUB-SECT. 3.—L. 


b. General rule.}—The vendor may 
be a trustee for others of the moncy 
deceased partner, which had descendod payeole by the purchaser, 


eneficiaries have no rights but those 


PART J. SECT. 14, SUB-SECT. 3.—M. 

co. Conveyance of land to rectify error 
—Party interested—T'ruastee for others. 
—GRACE v. MacDERMOTT (1867), 13 
Gr. 247.—CAN. 


but his 


Part I.—TRuvusts. 


trust attached upon the ground of misapplication, 

as not to corporate purpore: except the case of 

corpns., holding to charitable uses.—COLCHESTER 

CorPN. v. LOWTEN (1813), 1 Vos. & B. 226; 35 

E. R. 89, L. C. 

Annotations :—Refd. A.-G. v. Wilson (1840), Cr. & Ph. 1. 
Mentd. Clifton Dartmouth Hardness Corpn. v. Holds- 
worth (1844), 13 L. J. Ch. 178; Luke v. South Kensington 
Hotel Co. (1879), 27 W. BR. 514 ; Davis v. Leicester Corpn., 
[1894] 2 Ch. 208. 


969. Consignee—Consignments from abroad to 
answer annuity—Notice by consignee to annuitant 
—Payments made in respect of annuity.|— 
(1) Where consignments have been made from 
abroad to answer an annuity which the owner of the 
property consigned is liable to pay, & the consignee 
in this country gives notice of the arrangement to 
the annuitant, & makes payments in pursuance of 
it, the consignee is not afterwards at liberty 
to discontinue such payments, so long as he has 
any proceeds of the consignment in his hands. 

The circumstances of such a transaction consti- 
tute an implied trust, which the ct. will enforce 
against the consignee, for the benefit of the 
annuitant. 

(2) As to this being an express trust, by which 
J understand a trust created, not by facts & circum- 
stances, but by express words, there is no such 
trust here; the ct. is left to raise it by implication 
of law from the dealing & conduct of the parties 
(LoRp BrovueuamM, C.).—FITZzGERALD v. STEWART 
(1831), 2 Russ. & M. 457; 39 Ee. k. 467, L. C. 
Annotations :-—Generally, Mentd. Burn v. Carvalho (1839), 

4 My. & Cr. 690; Kirwan v. Daniel (1847), 5 Hare, 493; 

Rodick v, Gandell (1852), 1 De G. M. & G. 763. 

970. Person placed in charge of relative—En- 
titled to annuity—Annuity received by person in 
charge.]—A. placed his son, who was much 
addicted to intemperance, under the care of B., 
a relation by marriage, &, at his death, left his son 
an annuity of £500. The son resided with B. for 
several years after his father’s death, & until a 
few months before his own death. B. always 
accompanied him when he went to receive his 
annuity from his father’s exors., & he, as soon as he 
had received it, handed it over to B. to keep for 
him; & B., from time to timc, gave him small 
sums, & paid his bills: —Held: B. was account- 
able, in a ct. of equity, for what he had received 
from the son.— TERRY v. WACHER (1846), 15 Sim. 
447; 60 BK. R. 692. 

971. Annultant—Exercise of power of sale.]— 
Where the sale of property takes place under a 
power contained in an annuity deed, the annuitant 
1s a trustee for the purpose of the sale, & neither he 
nor his attorney or agent is qualified to become the 
purchaser, 

An annuitant with a power of sale sold property 
charged with the annuity, by auction. An objec- 
tion to the title was afterwards taken, & the 
contract abandoned. The solr. for the vendor 
afterwards took an assignment to a trustce, for 
himself, from the personal representative of the 
eae who did not employ any other solr., at 

he price which it brought at the auction, but 
pa out communicating the circumstances as to 
he title :—Held: such a purchase could not be 
fy stained. Re BLOYE’s Trust (1849), 1 Mac. & 
ui 488; 21. & Tw. 140; 15 1. T. 0. S. 517; 
Tevut 493 47 FB. R. 1630; sub nom. Re Biove’s 
RusT, Le p. Lewis, 19 L. J. Ch. 89, L. ©. ; affd. 


sub nom. LEWIS v, : } 

607, 1 'L, HILLMAN (1852), 3 H. L. Cas. 

Annotations :—Apld. Luddy’s Trustee v. Peard (1886), 33 
Ch. D. 500. Consd. Bath v. Standard Land Co., [1911] 
d. Money paid to sheriff on arrest 

for debt.}——Mone paid to sheriff by McKane ». 


deft. upon arrest, for debt is held by 


the sheriff as a statutory trustee.— 
O’BRIKN 
N. B. R. 392; 10 E. L. RR. 19.—CAN. 83.—IR, 
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1 Ch. 618. Refd. De Preeda ». De Mancha (1881), 19 
Ch. 1). 4513; Re Postlethwaite, Postlethwaite v. Rickman 
(1888), 59 L. T. 58. Mentd. 2te Hodge’s Settlmt. (1857), 
3K. & J. 213: Re Barber's Trusts (1863), 2 Now Ren. 
571; Guest v. Smythe (1870), 5 Ch. App. 553,n.3 Re 
Bird’s Trusta (1876), 3 Ch. D.’214: McPherson’ », Watt 
(1877), 3 App. Cas. 254 ; Re Parker’s Will (1888), 39 Ch. D. 
303; Nutt v. Easton (1899), 68 L. J. Ch. 367; Jee Hoffe’s 
Estate Act, 1885 (1900), 82 L. T. 556; Hodson v. Deans, 
[1903] 2 Ch. 647. 


972. Church organist & local board—Construc- 
tion of local Act.|—By a local Act comrs. were 
appointed as trustees to carry out the purposes 
of the Act. By sect. 91 it was directed that, after 
paying the expenses of obtaining the Act, the 
remainder of the money in the hands of the 
trustecs ‘‘ shall be applied at the discretion of the 
trustees ’’ in payment of various things, amongst 
others, ‘‘ in paying the salary of the organist of B. 
church, & in reducing, paying off & discharging the 
several principal sums of money & interest ’”’ 
borrowed on mtge. by virtue of the Act. By a 
provisional order of the General Board of Health, 
confirmed by 13 & 14 Vict. c. 108, the powers & 
duties of the trustees were vested in the Local 
Loard of Health for B. In an action on the case 
by the organist of B. church against the Local 
Board of Health, for a breach of duty in not paying 
his salary, alleging that they had sufficient funds 
for the purpose, it appeared at the trial that the 
Board had funds applicable to the payment of the 
salary, though the mtge. debt not oe paid exceeded 
the cash balance in hand :—Held: the Board & 
the organist stood in the relation of trustee & 
cestui que trust ; & in the absence of a specific appro- 
priation of a part of the fund to the pltf., no 
action at law lay: the remedy being in equity.— 
YDWARDS v. LOWNDES (1852), 1 IE. & B. 813 22 
L. J. Q. B. 104; 201. 7. 0.8. 154; 17 J.P. 218; 
17 Jur. 412; 118 FE. R. 367. 


Annotations :-—Refd. Sansom +. St. Leonard Shoreditch 
Vestry (1869), L. R. 4 ¢. P. 654. Mentd. I?c Bawlby & 
aoe Turnpike Roads Trustees (1853), 20 L. T. O. 8. 

52, 


973. Builder making estimate for repairs — On 
behalf of intending purchaser—Negotiations for 
purchase broken off-—- Builder purchasing for him- 
self.]—Pltf., who was in treaty forthe purchase of a 
house, drew up a plan of certain altcrations which 
he intended to make if the purchase was carried 
into effect, & laid it before deft. in order to obtain 
an estimate from him of the probable cast of 
making the alterations. Pltf. had employed deft. 
in a similar manner on former occasions. Deft. 
went over the house, & gave to pltf. an estimate 
of the alterations. The agreement with pltf. 
having gone off, deft.,on the same day, & without 
the knowledge of pltf., bought the house for him- 
self :—J7Teld : there was not created between pltf. 
& deft. the relation of trustee & cestwi que trust, so 
as to entitle pltf. to the benefit of the purchase.— 
SHAW v. DAvis (1860), 3 L. T. 135. 

974. Board entitled to levy rate—Deficiency made 
up from profits of say er ene a board are 
entitled to levy rates & dutics, & if their income 
falls below a specified amount, to have the defici- 
ency made up out of the profits of a co., the board 
are sufficiently impressed with the character of 
trustees to enable the co. to maintain a suit for an 
account against them. Consequently, where such 
a suit has been instituted, the board will be re- 
strained, until the hearing of the cause, from 
prosecuting an action at law, commenced by them 
against the co. for arrears in respect of alleged 
deficiencies in past years.—SoOUTHAMPTON Dock 
Co. v. SOUTHAMPTON TJARBOUR & PIER BOARD 


e. Stockbroker & client.J—M‘MAHON 


(1911), 40 v. FETHERSTONHAUGH, [1895] 1 TL. RR. 


666 


Sect. 14.—Construotive and implied trusts : Sub-sect. 
8, M. Part Il. Sect. 1.) 


(1870), L. R. 11 Eq. 254; 40 L. J. Ch. 82; 23 L. T. 

8; 19 W. R. 201. 

975. Agreement to postpone debt — Receipt of 
dividend—Postponed creditor trustee of dividend. |— 
In order to induce pltfs., bankers, to allow to W., 
one of their customers, an overdraft not exceeding 
£800, deft., who was himself a creditor of W. for 
£1,000 secured by promissory note, signed an agree- 
ment by which he undertook that ‘‘ the amount 
due to me shall not be recoverable until the amount 
due to you on the overdraft shall have been paid.” 
Pltfs. thereupon allowed W. the overdraft. W. 
executed a deed of assignment of all his property 
to trustees for the benefit of his creditors, & pltfa. 
& defts. both sent in their claims, which were 
admitted to the full amount. The trustees having 
announced a first dividend of 3s. 4d. in the pound, 
pltfs. claimed under the agreement to be paid the 
amount of dividend otherwise due to deft. :—Held : 
pltfs. were entitled to the money under the agree- 
ment, which had the effect of making deft. a trustee 
for pltfs. of any money received by him out of 
W.’s estate, & pltfs. had not lost their rights under 
the agreement by having come in under the deed 


of assignment.—BERWICK v. MATTHEWS (1892), 
a: L. T, 564; 40 W. R. 527; 36 Sol. Jo. 463, 
. C. 


976. Surety taking indemnity from principal 
debtor.|—Testator gave guarantees to a bank to 
secure the overdraft of two partners, & to secure 
him against liability on these guarantees, the wife 
of one of the pater gave him two equitable 
mtyes. 

The partnership firm went into liquidation. 
Testator died & his affairs were administered by 
the ct., & the estate was found to be insolvent. 
It was accordingly unable to make good the amount 
due under the guarantees. 

The bank claimed to be entitled to the benefit 
of the equitable mtges.:—Held: there was no 
authority either in the cases or in principle that a 
surety who takes from the principal debtor a bond 
or indemnity at once becomes a trustee of that for 
the principal creditor, & the claim of the bank 
could not be maintained.—Re WALKER, SHEFFIELD 
BANKING Co. v. CLAYTON, [1892] 1 Ch. 621; 61 
L. J. Ch. 234; 66 L. T. 315; 40 W. R, 327; 8 
T. L. R. 224; 36 Sol. Jo. 201. 


Part II.-- 


SECT, 1.—IN GENERAL. 

980. Interest must be vested.|—-No person can 
be a trustee in law unless he has a vested interest 
in the thing given.—OWEN v. OWEN (1738), 1 Atk. 
404; West temp. Hard. 593; 26 I. R. 313, L. C. 


Annotations :—Mentd. Lake v. Cook (1753), 3 Keny. 54: 
Knight ». Gould (1833), 2 My. & K. 295; Barber v. Barber 
(1838), 3 My. & Cr. 688. 


981. Whether trustee & beneficiary may be same 
person.|—A man cannot be a trustee for himself 
(LoRD MANSFIELD).—GOODRIGHT v. WELLS (1781), 
2 Doug. K. B. 771; 99 E.R. 491. 
Annotations -—Folld. Selby v. Alston (1797), 3 

Apld. Conolly v. Conolly (1867), 15 W. R. 944. 

Philips v. Brydges (1796), 3 Ves. 120. 


Vos. 339. 
Refd. 


Trusts AND TRUSTEES. 


977. Co-owners of property—One collecting 
rents of whole.]|—There is no relationship of 
trust or agency in one co-owner of a property to- 
wards the other; & where one collects the rents 
of the whole he does so not in the capacity of agent 
but in that of owner.—KENNEDY v. DH TRAFFORD, 
[1897] A. 0.180; 66L. J. Ch. 418; 76 L. T. 427; 
45 W. R. 671, H. L. 

Annotations :—Refd. Field v. Debenture Corpn. (1896), 12 
T. L. R. 469; Re Biss, Bigs v. Blea, 119031 2Ch. 40; Birkin 
v. Smith, [1909] 2 K. B. 112. entd. Nutt v. Easton, 
1899} 1 Ch, 873; Griffith v. Owen, [1907] 1 Ch. 195; 

lower v. Pritchard (1908), 53 Sol. Jo, 178. 


978. Trade Union officilal—- Money received on 
behalf of fellow workmen.|—-M‘MAsTER v. BENSON 
(19038), 47 Sol. Jo. 256. 

979. Members of rating authority—-Trustees for 
ratepayers.|—A tramway co. appealed against a 
poor rate to middlesex quarter sessions. Some of 
the justices who were members of the ct. of quarter 
sessions were also members of the Middlesex county 
council, who were the owners of the tramways & 
had leased them to the tramway co. on the terms 
that the council were to receive (inter alia) 45 per 
cent. of the net revenue of the tramway co. :— 
Held: the justices who were members of the county 
council, being mere trustees for the ratepayers, 
were not disqualified from adjudicating by 
interest.—R. v. MIDDLESEX JJ., Ha p. HENDON 
UNION (1908), 72 J. P. 251; 6 L. G. R. 7393; 2 
Konst. Rat. App. 754; sub nom. R. v. MIDDLESEX 
JJ.. Ex p. TENDON UNION, R. v. MIDDLESEX 
Counry Counci (MippLEsex JJ.), 52 Sol. Jo. 
458, D. C. 

Auctioneers.]—-See Auction, Vol. III., p. 28, 
Nos. 207-209. 

Obligation of bailee to account.|—-Sec BAILMENT, 
Vol. IiI., pp. 105, 106, Nos. 809-313. 

Person in fiduciary capacity for purpose of 
Debtors’ Acts.|—See BANKRuptcy, Vol. V., pp. 
1026-1028, Nos. 8385-8400, 

Contract made by deceased person in fiduciary 
position.|—Sece HExEcutors, Vol. XXIV., pp. 
628, 629, Nos. 6561-6564. 

Persons in fiduciary position for purpose of limita- 
tion of actions.]|—Sce LIMITATION OF ACTIONS, 
Vol. XXXIT., pp. 493, 494, 502-506, Nos. 1547- 
1553, 1632-1662. 

Master & servant in respect of patent.|]——Sec 
Patents, Vol. XXXVI., pp. 538, 539, Nos. 40-50. 
Guardians receiving annuity of pauper lunatic.|- 

See Poor Law, Vol. XXXVIL, p. 231, No. 228. 


Trustees. 


982. ——— Legal & equitable estate commen- 
surate.|—I doubt whether a man, having the legal 
estate himself, could be a trustee of the equitable 
interest for his own right heir (LorpD LOUGH- 
BOROUGH, C.).—HARERGHAM v. VINCENT (1793), 
as reported in 2 Ves. 204; 30 E. R. 595. 


Annotations :—Mentd. Buckeridge v. Ingram (1795), 2 Ves. 
652 ; Crawford v. Coutts Ube rr yanel 2 Bi. 655; Toso 
v, Cunynghame (1806), 12 Ves. 29; Swift ». Nash (1837), 
1 Jur, 557; ubbs v. Sargon (1838), 3 My. & Cr. 507; 
Morrice v. Morrice (1848), 2 Notes of Cases, 199; Croker 
v. Hertford (1844), 4 Moo. P. O, C. 339; B v. Penny 

1849), 3 Do G. & Sm. 525; Hicks v. Sallitt (1853), 23 

. J. Ch. 571; Straubenzeo v. Monck (1862), 8 Jur. N. 5. 
1169; Sing ». Leslie (1864), 4 New eee 17; Foundling 
Hospital Governors & Grdns. v. Crane, [1911] 2 K. B. 367 ; 
Warick v. Warick (1918), 34 T. L. R. 475. 





PART II. SECT. 1, 

0811. Whether trustee & beneficiary 
may be same person.}—A cestui que 
trust ia not disqualified from being 
appointed a trustee, though it is 


to be 


generally objectionable ; 
such an appointment was asked 
notice of the application was ordere 
ven to the 
under the will.— Re 


(1869), N. B. Dig. 647.—CAN. 

981 fi. ——-.]—-There is no provision 
in Trusts Act, 1882, that a cestui que 
trust shall not be appointed a trustec. 
He ig not as such incapacitated from 


& where 


ersons interested 
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983. ——— -——-.]~-Another position was main- 
tained, in a latitude that would create infinite 
confusion: that where there is in the same person 
a legal & equitable interest the former absorbs the 
latter. I admit, that where he has the same 
interest in both, he ceases to have the equitable 
estate, & has the legal estate. . . . But it must be 
understood always with this restriction: that it 
holds only where the legal & equitable estates 
are co-extensive & commensurate (ARDEN, M.R.). 
—BRYDGES v. BRYDGES, PHILIPS v. BRYDGES 
(1798), 3 Ves. 120; 30 E. R. 926. 

Annotations :—Consd. Selby »v. 

Apid. Conolly v. Conolly (set ib We % yh "Reta. 

o Cliston (1ed0) 3 dacy AW ae Douglas, Weed © 

Douglas (1884), #8 Cb. D.327. 0° 

984. -]—Where the equitable & legal 
estates, equal & co-extensive, unite in the same 
person, the former merges: therefore, where the 
former descends ea parle paterna, the latter ex 
parte materna, upon their union the paternal heir 
has no equity. 

In Brydges v. Brydges, Philips v. Brydges, No. 
983, ante, I stated as a universal proposition, that 
wherever the legal & equitable estates uniting in 
the same person are co-extensive & commensurate, 
the latter is absorbed in the former (ARDEN, 
M.R.).—-SELBY v. ALSTON (1797), 3 Ves. 339; 
30 HE. R. 1042. 


Annotations :—-Consd, Re Douglas, Wood v. Douglas (1884), 








28 Ch, D. 327. Folld, Re Selous, Thomson v. Selous, [1901 
es on Refd. Kung Ping Shan v. ‘ong Shun, [1918, 








985. .|—Testator, who died in 1853, 
devised as his own an estate which had devolved 
on his late wife in fee as heiress-at-law of her 
mother. The devise was to trustees in fee, on 
trust to pay the rents to testator’s only son & to 
his two daughters in i ee shares, & to the sur- 
vivors or survivor of them, with remainder on 
trust for the children of the son & the daughters 
respectively in fee, with an ultimate remainder 
unto & to the use of testator’s own right heirs. 
The son & both the daughters survived testator, 
but they all died without issue. ‘The son survived 
the daughters, & died intestate. He was the heir- 
at-law of his father, & also of his mother. Testator 
had also devised real estate of his own to the son, 
who clected to confirm the will:—JIeld: the 
equitable estate, which the son took under the 

& by virtue of his election, merged in the 
legal estate which descended to him from his 
mother, & the descent was regulated by the Icgal 
estate, &, consequently, on his death intestate & 
without issue, the property descended to the heir 
of his maternal grandmother, who was the last 
purchaser of the legal estate, & not to his own heir. 
—He DoveLas, Woop v. Doucuas (1884), 28 
Ch. D. 327; 54 L, J. Ch. 421; 33 W. R. 390; sub 
es Re Doveias, Dovaias v. Woop, 52 L. T. 


Annoigtion :—Reld. Fung Ping Shan v. Tang Shun, [{1918) 

986. ———. Two or more absolute owners. |— 
The rule that one person cannot be trustee for 
himself, Selby v. Alston, No. 984, ante, applies 
also to a case of two or more absolute owncrs.— 
Re SELous, THOMSON v. SELOUS, [1901] 1 Ch. 921; 
70 L. J. Ch. 402; 84 L. T. 318; 49 W. KH. 440; 
45 Sol. Jo. 380. 


Annotation :—Retd. F : 9 
A. ©. 403. fd. Fung Ping Shan v. Tong Shun, [1918] 





being trustee for himself & others, but 
a8 @ general rule he is not altogether 
dusnoe of the probability ot & conta 
® proba of a 
between his interest He his a 


31 Bom. 271.—IND 


| J 


ASHIDBAI v. ABDULLA (1906), I. L. R. 

ft. Whether trustee &: creator of trust 
may be same person.}—Thero is nothing 
anomalous, nor is there any incom- 
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987. ——— Legal & equitable estate not com- 
mensurate.]-—It has been said, that it is impossible 
for a man to be atrustee for himself; but that is 
not the point here, for as the legal estate & use 15 
wholly in C. by virtue of the first part of the 
devise, the remainder cannot be in him, for that 
is part of the estate he had before, & unless testator 
had given C. the remainder of the trust, it would 
have resulted to his heirs-at-law ; he has therefore 
given him an interest distinct from either the legal 
estate or the use, which is the remainder of the 
trust (LORD HARDWICKE).—lROBINSON v. CUMING 
(1739), 1 Atk. 473; West temp Hard. 6365 ; 26 
EB. R. 802, L. C.; previous proceedings, sub nom. 
ROBINSON v. CoMYNS (1736), Cas. temp. Talb. 164, 


Annotations :—Apld. Brydges v. Brydges (1796), 3 Ves. 120. 
Reid. Walker v. Inge (1767), Rom. 95. 


988. .}— (1) To make a retiring 
trustee liable for a breach of trust committed by 
his successor, it must be proved that the very 
breach of trust which was in fact committed was 
not merely the outcome of or rendered easy by the 
retirement & new appointment, but was contem- 
plated by the former trustee when the retirement 
& appointment took place. 

(2) They ought to have avoided the appoint- 
ment of Miss Head if possible, not merely because 
she was a beneficiary, but because she was known 
to be under the influence of her mother . . . but I 
cannot hold Miss Ifead to have been an incompe- 
tent trustee when linked with another whose pro- 
fessional position was of itself a security that the 
trust funds would be properly administered 
(KEKEWwIcH, J.).—Llzap v. GouLp, [1898] 2 Ch. 
250; 67 L. J. Ch. 480; 78 L. T. 739; 46 W. R. 
597; 147. L. R. 444; 42 Sol. Jo. 553. 

989, Effect on conversion.|—Testator b 
his will appointed his wife & daughter trustees 
extrices. & gave his real & personal estate to his 
trustees upon trust to sell the real estate as & 
when they thought proper, & to pay the net income 
of his real & personal estate to his wife for her life, 
& after her death he gave his real & personal 
estate & the proceeds of sale of such of his real 
estate as should have been sold to his daughter 
absolutely. The daughter survived testator, but 

redeceased the widow, & at her death no part of 
he real estate had been sold. On the death of the 
widow :—Held: the will did not create an impera- 
tive trust for sale, but gave to the trustees a dis- 
cretionary power of sale, & inasmuch as they had 
not exercised that power, the real estate was not 
converted & passed to the heir-at-law of the 
daughter.— Re NEWROULD, CARTER v. NEWBOULD 
(1913), 110 L. T. 6, C. A. 


Annotation :-—Mentd. Grosham Life Assce. Soc. v. Crowther 
(1914), 111 L. 'T, 887. 


990. Trustee distinguished from executor.} — 
The case of trustees who take a transfer of shares 
in their names differs in principle from that of 
exors., who merely intimate their title as exors. 
to a co., in order to claim & exercise the rights 
which belong to them as the legal representatives 
of their testator. . . . Trustees have not, in any 

roper sense of the word, arepresentative character, 
Bit exors. have (LORD SELBORNE).—Re City OF 
Giascow BANK, BucuaAN’s Case (1879), 4 App. 


Cas. 549. 
Annotations :—Mentd. Re Cheshire Banking Co., Duff's 
D : arton vw. L. & 


Exors.’ Case (1886), 32 Ch. D. 301; B 
N. W. Ry. (1889), 24 Q. B. D. 77. 











pe in the creator of a trust 
eing a trustee thereof & seeing to the 
due execution of the trust.—Re 
eS Trusts (1874), 21 Gr. 
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Sect. 1.—In general. 
sub-sect. 2, A.] 


Trustees under Settled Land Acts.]—Sce SETTLE- 
MENTS, Vol. XL., pp. 777, 778, Nos. 3080-3094. 

Trustees of charities.J—See Cuaniries, Vol. 
VIII., pp. 369 et seg. 

tees of friendly society.) —See FRIENDLY 

Societtges, Vol. XXV., p. 802, Nos. 94-102. 

Trustees of chapel.|—Sce EccLESIASTICAL Law, 
Vol. XIX., pp. 543-544, Nos. 4085-4040. 


Sect.2: Sub-sect.1, A.&B.; 


SEcT. 2.—APPOINTMENT OF TRUSTEES. 
SUB-SEcCT. 1.—ORIGINAL TRUSTEES. 
A. Who may be Appointed. 
gor Alien.|—Re Hiiu’s Trusts, [1874] W. N. 


_+]—See, now, British Nationality & Status 

of Aliens Act, 1914 (c. 17), 8. 17. 

992. Alien enemy.|—-I’e SICHEL’s SETTLEMENTS, 
SICHEL v. SICHEL, No. 1005, post. 

Beneficiary.]—See Nos. 981-989, ante. 

Corporation.|—Sce Cuanriries, Vol. VIII., pp. 
369, 370, Nos. 1746-1759 ; CORPORATIONS, Vol. 
XIII., pp. 354, 870, Nos. 920, 1022. 

998. Infant.) — An infant may be a trustee.— 
7EON v. Busi (1685), 1 Vern. 342; 23 E.R. 508, 


de 


Annotation :—Mentd. 
Wils, 329. d. Goodright d. Hoole v. Sales (1767), 2 


994. .] — Cujus esi dare, ejus est disponere, 
& an infant is to be bound by it as well as one of 
full age, & may be a trustee (per CuR.).—SCcOT v. 
HavuGutTon & Funuen (1706), 2 Vern. 560; 23 
E. R. 963. 
|—See, now, Law of Property Act, 1925 
(c. 20), ss. 19, 20; Administration of Estates Act, 
ier ie 23), 8. 42, 

arried woman.|—Sce Law of Property Act 
1925 (¢. 20's 170. eae 

895. Officer of corporation — Corporation not 
party to trust.]—A trust may be so constituted in 
Individuals, in their individual capacity, although 
they may also fill the principal public offices of a 
corpn., & such a trust may be in them quasi 
trustees for fulfilling the duties, & may vest in them 
the owers, & subject them to the duties of such 
trustees in their capacity of public officers of the 
corpn., without making the corpn. of which they 
are the head in another capacity a party to that 
trust, & without involving the funds of the corpn., 
or the funds which the individuals administer, not 











TRUSTS AND TRUSTEES. 


in the capacity of trustees under the particular 
limited & restricted trust. 

A trust may be constituted in the persons of A., 
B. & C. in their individual capacities, or of A., B. & 
C. magistrates & town council of a burgh, & that 
trust may be in them quasi trustees for the 
purpose of fulfilling the obligations imposed upon 
them in executing that trust, & may vest them with 
the powers of such trustees, & subject them to 
the duties of such trustees, in their capacity of A., 
b. & C. magistrates & town council, without 
making the corpn., of which they are the head 
in another capacity & without making the city, 
whose affairs they administer as the magistrates 
of that city, a party to that trust ; & consequently 
without involving the funds of that city, or the 
funds which those parties administer, not in the 
capacity of trustees under this particular trust, but 
in their other capacity of governors, adminis- 
tering the funds as magistrates of that corporate 
town. ‘The two things may be kept separate ; the 
two capacities may be severed; & they may be 
trustees, not as representing the town generally, 
not as dealing with the town’s funds generally, 
but trustees, under that particular limited & re- 
stricted trust, with which the town has no concern 
(LORD BROUGHAM).—BRUNTON v. FORREST, EDIN- 
BURGH CiTY MINISTERS v. EDINBURGH LORD 
Provost (1849), 14 L. T. O. S. 121, HL. L. 

Appointment of new trustees.|—Sce Sub-sect. 2, 
post. 


B. Who may Appoint. 

Sce Trustee Act, 1925 (c. 19), 5. 36. 

996. Inherent jurisdiction of court — Appoint- 
ment by testator of holder of office—Office abolished 
by statute.|—Testator, who gave a legacy for 
charitable purposes to be executed in a foreign 
country, named as one of the trustees of the charity 
an officer created by Act of Parliament, describing 
him by his office, & not by his name. The Act 
of Parliament, having been repealed, & the office 
abolished, the ct. referred it to the master to 
approve of a proper person to be a trustee in his 
stead.—A.-G. v. STEPIIENS (1834), 3 My. & K. 347 ; 
40 KB. R. 132. 

Annotation :—Consd. Lyons Corpn. v. Kast India Co. (1836), 

1 Moo. P. C. C. 175. 

997. No trustee appointed.|] — The ct. has 
inherent jurisdiction in a cause to appoint trustees 
of a will in a case where no trustees were originally 
appointed by testator.—- DODKIN v. BRUNT (1868), 
L. R. 6 Eq. 580. 








PART II. SECT. 2, SUB-SECT. 1.—A. 
_ & Guardian of infant—Trustee of 
infant’ share of insurance money. )}— 
The mother of an infant to whom 
insurance moneys were payable, having 
been appointed guardian & having 
given security, was appointed trusteo 
under R. 8. O. 1887, oc. 136, 8. 11.—- 
mir tee Scott (1890), 20 O. R. 313. 


1887, c. 136, 8. 12 


SON (1893), 








h. ——-- —— Guardian & infant | vince of Quebec 
resident abroad—Necessity for security. ] 
~~A foreigner was appointed trustce 
for infants under 47 Vict. c. 20 (O.), to 
recelvo insurance moneys, without 
being required to give security in this 
Province, on its being shown that he 
had given security upon his appoint- 
Inent as guardian, to the satisfaction 
of a ct. in the state where he & the 
infants resided.— Re ANDREWS (1885), 
11 P. R. 199.—CAN, 





renee 








ko ———— — — ] — A 
infant entitled to share in eercain 
insurance moneys lived with her 
Mele 8 sorelen oats ha ane aed 

eCcn appoin 
of the infant, & had given SOnmtity te 


n. 
—AN 
47 Vict. c. 20 


the satisfaction of the ct. :—ITleld: 
the security given by 
foreign ct. would no 

ointment as trustee under R. 8. O. | as 
; &the ct. declined 
to appoint her unless she furnished 


tho CENT ae rag hae here.—Re SLOS- 





1. «}— 
of infants duly appointed in the Pro- 
s not entitled qua 
tutrix to moneys of the infants paid 
into ct. under 60 Vict. c. 36, 8. 157 
(O.); but she may, under sect. 155 (2), 
be appointed a trustee of the fund & 
receive it upon givi 


ng toe security. 
eae (18 7, 17 P. R. 573. 





m. 
foreign court admitted in Line of 
application.}—Re DANIEL (1 
P. R. 304.—CAN. 
ae cal edad for aged J 
order having been made under 

8. 12 (0.), for the p. Power of speared Pia bake Ha of 
ppolntuene of a trustee to receive | trustee to good ti ge 


surance moneys, 
were entitled :—Held : 


contrary to the uniform practice of 
the ct. to appoint any one as the 
custodian of infants’ money, whether 
trustee or guardian, without 
requiring security for the proper 
discharge of his duties.—He THIN 
(1884), 10 P. R. 490.—CAN. 


0. Undertaking to apply 
A tutrix | money for maintenance & benefit. of 
infant.}-—-Two infants were entitled to 
a sum of $500, their deceased father’s 
share of the moneys arising from an 
insurance on tbe life of their grand- 
father; &, upon their mother’s 
epplosi ou. she was appointed by the 
igh Ct. Div. trustee of this sum, & 
it was ordered that the whole of it 
should be paid to her, on her under- 
taking to apply it for their maintenance 
& benefit.—Re HaveEy (1913), 29 
O. L. R. 386; 5 O. W. N. 51.—CAN. 


etitioner in tho 
attach to her 


156.—CAN. 
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94), 16 
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to which infants . R. 161; 


». HILTON (1908) 43 N. 
it would be | 6 E. L. R. 326.—C 
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998. -]—(1) Where all the trustees of 
real estate named in a will have predeceased 
testator new trustees may be appointed if the heir 
of testator is before the ct. 

(2) The ct. may appoint trustees under Trustee 
Act, 1850 (c. 60), where there never have been any 
trustees.—Re SMIRTHWAITE’sS TRUSTS (1871), L. R. 
11 Eq. 251; 40 L. J. Ch. 176; 23 L. T. 726; 19 
W. R. 381. Ba cath 

999. — —- -——.]—The ct. has jurisdiction, 
under Trustee Act, 1850 (c. 60), & Trustee Act, 
1852 (c. 55), to recognise a constructive trusteeship 
of stock within the meaning of that term as used 
in the Acts, & to appoint trustees of a will, so far 
as regards that stock, in place of the constructive 
trustees, notwithstanding that no trustees were 
originally appointed by testatrix.—lte Davis’ 
Trusts (1871), L. R. 12 Eq. 214; 40 L. J. Ch. 
566; 19 W. R. 044. 

1000. —— .|—The ct. will appoint trustees 
of a will by which property is limited in such a 
manner as contemplates the intervention of 
trustees, although none may have been appointed 
by testator.—Re GiILLeT?T’s Trusts (1876), 25 
W. R. 23. 

1001. Disclaimer by trustee named.|—A 
settlor made a voluntary settlement of real estate, 
but did not communicate the fact of the settle- 
ment to the sole trustee during his lifetime. After 
the settlor’s death the trustee refused to undertake 
the trusts of the settlement. The settlement 
contained a covenant for further assurance, & a 
power to appoint new trustees :—Held: this was 
a case in which the ct. would appoint new trustees. 
—JONES v. JONES (1874), 31 L. T. 635; 23 W. RR. 1. 
Annotation :—Consd. Mallott v. Wilson, [1903) 2 Ch. 494. 


1002. Discretion of court as to appointment— 
Proposed trustee distasteful to beneficiary.|—A 
gentleman having in wilful defiance of an order of 
the ct. married an infant ward of ct., the usual 
directions were given for a settlement of her pro- 
perty & a settlement was prepared which provided 
that the power of testamentary appointment given 
to her in default of issue should not be cxercised 
in favour of the husband. The wife objected to 
this exclusion of the husband & to the proposed 
trustees with whom she was not on friendly terms 
& she refused to execute the settlement unless if 
was altered in these particulars. There was no 
objection to the trustees except her personal dis- 
like to them. On an application in the matter 
of the infant & under 18 & 19 Vict. c. 43, the judge 
made an order for the husband & wife to execute 
the settlement as it stood. The wife appealed :— 
Held: the wife ought not to be prevented from 
exercising in favour of her husband the power 
of testamentary appointment in default of issue 
& it was desirable not to appoint trustees with 
whom she was on unpleasant terms & the settle- 
ment ought to be modified in these respects.—le 
Sampson & WALL (INFANTS) (1884), 25 Ch. D. 482 ; 
53 L. J. Ch. 457; 82 W. R. 617; sub nom. Re 
Watt, 50 L. T. 435, ©. A. 


Annotutions :—Mentd. Buckmaster v. Buckmaster (1887), 
35 Ch. D. 21; Re Phillips (1887), 34 Ch, D. 467; ke 
Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290; Scaton v. 
a m. (1888), 13 App. Cas, 61; Scott v. Scott, [1921] P. 


1003. Appointment by tenant for life—No pro- 
vision made by instrument.) —A seas being entitled 
to £2,000 charged on her father’s estates & payable 
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1005 1. Power of appointment—Im- 
norted by reference from previous 
instrument.] — Lucas $v. HAMILTON 
REAL ESTATE ASSOON. (1879), 26 Gr. 
384 -—~CAN, 


& 


salaried manager.}—Two trustees N. 
Pp. who were carrying on their 
testator’s business under a direction 
contained in the will, with power to 
appoint a salaried manager employed 
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after the decease of her surviving parent, it was 
agreed by her marriage articles that, in the 
settlement to be made in pursuance thereof, there 
should be contained a power enabling her father, 
in his lifetime, or his exors., within six months 
after the £2,000 should become payable, to invest 
that sum in the usual securities, in the names of 
trustees to be for that purpose appointed, & for 
the trustees or the survivor of them, from time to 
time, with the consent of the husband & wife 
or the survivor, or of their own proper authority, 
as the case should happen, to change the securities, 
& to pay the interest to the husband for life, to the 
wife for life, for her separate use, & to pay the 
principal to their children, &, in default of children, 
to the wife’s next of kin or personal representatives. 
The husband died leaving his wife & four infant 
children surviving. No trustees of the £2,000 
having been appointed, the wife, after her husband’s 
death, appointed two persons to be such trustees : 
—Held: the appointment ought to have been 
made by the husband & wife jointly, & the 
appointment made by the wife was invalid.— 
—BRASIER v. HUDSON (1837), 9 Sim. 1; 59 HK. BR. 
256. 

Appointment of new trustees.|—See Sub-sect. 2, 
post, 


SuB-sEcT. 2.—New TRUSTEES. 
A. In General. 

|! 1004. Appointment must be completed—Before 
transfer of trust property.|—-(1) In 1880 A. & B. 
were appointed trustees of a part of a sum vested 
in other trustees. The deed contained a power 
for the settlors to appoint new trustees, in case 
any trustee should wish to be discharged from, 
or should decline to act in, the trusts. B. did not 
execute. In 1848 L., alleging he had never acted, 
disclaimed, & A. retired, & thereupon two new 
trustees were appointed, & the fund assigned to 
them by A. only :—Held: whether B. had acted 
or not, the new trustees had been duly appointed, 
& the cestuis que trust were not necessary parties 
to a suit by such new trustees against the persons, 
who held the fund, to compel payment to the new 
trustees. 

The appointment of new trustees & the convey- 
ance of the trust property to them constitute two 
distinct & separate matters, & the second, the 
transfer, can only properly take place where the 
fri or the appointment is complete (ROMILLY, 
M.R.). 

(2) The validity of the appointment is not 
affected by the circumstance of whether B. really 
acted or not, but that assuming that he had acted, 
the validity of it depends upon whether when he 
executed the disclaimer & made or offered the 
statutory declaration, these acts were sufficient 
evidence to prove that he then declined to act 
any further & I think that they are (RoMILLY, 
M.R.).—NOBLE v. MEymotTr (1851), 14 Beav. 471; 
20 L. J. Ch. 612; 51 E. R. 367. 

1005. Power of appointment—Imported by refer- 
ence from previous instrument.|—(1) A marriage 
settlement contained a clause providing that if 
any of the trustces or any future trustees should die 
or go to reside abroad or should desire to retire 
from or refuse to or become incapable to act in the 
trusts, it should be lawful for pltfs., the husband 


retiring to become one of themesclves P. as manager, & 


paid him a salary for so acting. On 
objection that this was wrong P. 

SS ttt 2 pointed 
8. to act as trustee in his place, & 
continued to act as manager, & received 
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Sect. 2.—Appointment of trusiees: Sub-sect. 2, A. 
& B. (a) & (b).) 
& wife, to appoint new trustees in their place. In 
1914 O., who was one of the trustees of the settle- 
ment, committed serious breaches of trust, & C., 
the other trustee, being a German subject, became 
an alien enemy upon the outbreak of war between 
the United Kingdom & Germany. In Oct. 1914, 
Itfs. executed a deed reciting that O. was unfit 
te act as trustee, & that C., being an alien enemy, 
was incapable of so acting, & purporting thereby, 
in exercise of their powers under the settlement & 
of all other powers, to appoint defts. as trustees 
in the place of O. & C. 

Trustee Act, 1898 (c. 53), s. 10 (1), provides that 
where a trustee (inter alia) is ‘‘ unfit to act,’’ the 
persons nominated for the purpose of appointing 
new trustees by the instrument creating the trust 
may appoint a trustee in his place :—Held: as 
the trust instrument gave no power to the “ persons 
nominated ’’ to appoint a new trustee in the event 
of a trustee becoming unfit to act, the joint 
appointment of the deed of Oct. 1914, was invalid, 
& was not saved by Trustee Act, 18938 (c. 53), 
8. 10 (1). 

(2) An alien enemy is clearly incapable to act as 
a trustee because he cannot sue (NEVILLE, J.).— 
Re SICHEL’S SETTLEMEN'TS, SICUEL v. SICHEL, [1916] 
1 Ch. 858; 85 L. J. Ch. 285; 114 LL. T. 546. 

1006. Of retiring judicial trustee.|—When 
a judicial trustee retires he has no overriding 
power to appoint his successor, but the ct. has 
jurisdiction to appoint the Public Trustee in his 
place & in a proper case will do so.-—-te JOHNSTON, 
MILLS Vv. JOHNSTON (1911), 105 L. T. 701. 

Under marriage settlement—Effect of 
mat ena? Huspanp & Wire, Vol. XXVII. 
p. 526, Nos. 5681-5684. 

——— Vested in lunatic.]—See Lunatics, Vol. 
XXXITI., pp. 226, 227, Nos. 1360-1371. 

Settled Land Act trustees.|—Scc SETTLEMENTS, 
Vol. XL., p. 782, Nos. 3130, 3131. 

Trustees of charities.|—Sce CHARITIES, Vol. 
VITI., pp. 370-374, 404, Nos. 1760-1842, 2361-2364. 

Trustees of copyholds.|—See CoryiolLps, Vol. 
XITI., p. 78, No. 993. 


B. Under Trust Instrument. 
(a) In General. 


1007. Directions of donor must be obeyed—Con- 
currence of beneficiary required.|——A trustee of a 
will who had formally renounced that character 
by a deed which purported, but ineffectually, to 
appoint a successor, being applied to eleven years 
afterwards to join with his original co-trustee in a 
deed purporting to be an exercise of a discretionary 

ower which could only be exercised by the two 
rustecs of the will for the time being, refused 
to do so, without an indemnity, but ultimately, 
on being indemnified, executed the deed :—Held: 
he could not resume his position as trustee for 
such a purpose, &, even if he could, his execution 
of the deed under the circumstances stated, could 
be regarded only as a mere formal act, not as an 
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before :—Held: S.’s 
eppomnunent was not improper, & he 
should not be removed.—NISSEN vw. 
aaa (1912), 14 C. Ll. R. 297.— 


a salary as 


additional 





r. Death of surviving trustee 
—Personal trust.|—LYonN wv. RADEN- 
HURST (1856), 5 Gr. 544.—OAN, 

t. Failure of original trustees.) 
—-GLENTANAR v. SCOTTISH INDUSTRIAL 
aaa ASSOON,, [1925] 8. C. 226.— 


a. Appointment by two trustees form- 





ing quorum—Absence of notice to co- 
trustee.)—Two trustees, as a quorum, 
executed a deed of assumption of two 
trustees 
any notice to their co-trustee :— 

the deed of assumption was invalid.— 
Wysk v. ABBOTT (1881), 8 R. (Ct. of 
Sess.) 983.— SCOT. 
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1010 i. How made—Donees executing 
separate instruments. |—A testamentary 
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exercise of that discretion which was essential to 

a due execution of such a power. 

H., one of the original trustees, by a deed of 
1831, recites his desire of no longer acting in the 
trust & an attempt is made to substitute O. in his 
place; but it is not pretended that O. was duly 
appointed, the concurrence of the party bene- 
ficially interested being wanting (LorD CoTTrER- 
HAM, ©.).—LANCASHIRE v. LANCASHIRE (1848), 2 
Ph. 657; 17 L. J. Ch. 270; 12 L.T. O. 8. 21; 12 
Jur. 363; 41 E. R. 1097, L. C. 

Annotations :—Mentd. Umpleby v. Waveney Valley Ry. 
(1860), 1 John. & H. 254; Taylor v. Dowlen (1869), 4 
Ch. App. 697. 

1008. Duty of trustee to consult beneficiaries.|— 
Circumstances in which it is improper for a 
retiring trustee to appoint a new trustee without 
communication with the cestuis que trust.— 
MARSHALL v. SLADDEN (1849), 7 Hare, 428; 19 
L. J. Ch. 57; 14 Jur. 106; 68 H.R. 177. 
Annotations :-—Mentd, Reynell v. Sor @ (1849), 8 Hare, 222 ; 

A.-G@. v. Chesterfield (1854), 1 eav. 596; Baker v, 

Loader (1872), L. R. 16 Kq. 49; Barnes v. Addy (1873), 

28 I. T. 398 ; Weise v. Wardle (1874), L. R. 19 Hq. 171; 

Tabor v. Cunningham (1875), 24 W. BR. 153. 

1009. -.|—(1) Under a power enabling a 
surviving or continuing trustee to appoint a new 
trustee in the place of a trustee dying, going to 
reside abroad, becoming incapable of acting, ctc., 
the surviving trustee, although himself residing 
abroad, may appoint another trustee in the place 
of the one deceased. 

Although tahing up his permanent residence 
abroad in such a case does not ipso facto deprive a 
trustee of his office, yet it is such a diequalification 
as entitles the cestuis que trust to have a new trustee 
appointed in his place. 

(2) It is the duty of trustees, having power to 
appoint new trustces, to make such appointment 
impartially, as between their cestuis que trust, & 
not without communication with them.—-O’ REILLY 
v. ALDERSON (1849), 8 Hare, 101; 68 E. R. 289. 
Annotation :——As to (1) Refd. Re Stamford, Payne vr. Stam- 

ford, [1896] 1 Ch. 288. 

1010. How made—Donees executing separate 
instruments.|—Testator devised his real estates 
to A., B., C. & D., & their heirs, on certain trusts 
which required the legal estate to be vested in 
them, & gave a power of sale to them or the sur- 
vivors or survivor of them, or the heirs of the 
survivor, & declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
&, if any of them should die or decline to act, that 
it should be lawful & he thereby willed & directed 
that the survivors of them should, immediately 
or within two months afterwards, by any deed, 
nominate some fit person to be a trustee in his 
place. D. died; & A. & B. by one deed, & C. by 
another, both of which were executed more than 
two lunar months, but less than two calendar 
months after D.’s death, nominated a new trustee, 
but did not convey the legal estate to him. A.,B., 
C., & the new trustee agreed to sell the estates to 
M., who objected to complete his purchase, 
(a) because the appointment of the new trustee 





trust deed conferred power upon the 
‘trustees or survivors to appoint 
name & assume such other person or 
persons as they may think Proper to 
act with them or after them ’’ :— 
Held: two deeds of assumption, the 
first by one trustee erroneously 
designing the sole surviving accepting 
trustee resident in Scotland & the 
second being a supplemen deed of 
assumption executed after death 
by two others who were said to be 
resident abroad, were null & ineffectual 
in respect that it did not appear that 


without giving 
eld: 
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had not been made within two lunar months, 
(b) because it had not been made by one single 
deed, & (c) because the power of sale was sus- 
pended during the vacancy in the trust. 

The ct. overruled the objections ; but held that 
the new trustee had not been duly appointed, 
because no conveyance had been exccuted to him ; 
notwithstanding which, that A., B. & O. could 
make a good title & give an cffectual discharge 
for the purchase-money. 

The testator has not said anything about the 
appointment of a new trustee being made by one 
deed ; he merely says, “‘ by any deed or writing,” 
&, in my opinion, it would have becn good if it 
had been done by twenty deeds (SHADWELL, V.-C.). 
—~WARBURTON v. SANDYS (1845), 14 Sim. 622; 14 
141. J. Ch. 481; 5 L. T. O. S. 262; 9 Jur. 503 ; 
60 Id. R. 499. 

Sl racsaa ec :—Consd. Welstead v. Colvile (1860), 28 Beav. 


Refd. Re Kacon, Toovey v. Turner, [1907] 1 Ch. 475; 
Ite Bayley-Worthington & Cohen’s Contract, {1908)} 1 


Ch ; 
1011. —— Recital of appointment in deed trans- 
ferring property.|—A settlement contained a 
proviso that in case either of the trustees should 
die or become unwilling to act in the trusts, it 
should be lawful for the acting trustees or trustee 
for the time being, or the exors. or administrators 
of any surviving trustee, to nominate any fit 
person to supply the place or places of the trustee 
or trustees respectively so dying or becoming 
unwilling to act. On the death of one trustee the 
survivor executed a deed, reciting that he was 
desirous of retiring from the trust, & that he had 
appointed another person to be a trustee in his 
place, & conveying the trust property to such new 
trustee :—Held: the surviving trustee had power 
to nominate a sole trustee to act in his place, & 
the appointment by recital was good.—MILLER v. 
PRIDDON (1852), 1 De G. M. & G. 335; 21 L. J. Ch. 
421; 18L. T. O.S. 323; 42 H.R. 681, L. JJ. 


Annotations :—Distd. A.-G. v. Blackburn (1853), 21 L. T. 
O. 8. 261; Stones v. Rowton (1853), 17 Beav. 308. 


1012. ——— Recital of names of ‘‘ present trus- 
tees ’’ in deed to which donee a party.|—A will 
contained a power for the trustees or trustee thereof 
to appoint new trustees. The trust property com- 
prised a renewable lease. After the death of 
testator a renewal of the lease was granted to four 
persons who had not been appointed trustees of 
the will, but who in the lease granted to them were 
described as ‘‘ the present trustees’ of the will. 
he surviving trustec & exor. of the will was 
u party to this deed, & the demise was expressed 
to be made by his direction :—Held: this state- 
ment in the renewed lease operated as an appoint- 
ze poe ae lessees a be trustees of the will.— 

8 SETTLED Es 33 Ch. D. 
50D: SE We nee TATES (1886), 38 Ch. D 


(6) When Appointment may be Made. 
hs Death of trustee—Before trust takes 
elect.|—Testator, after appointing three trustees 





the other two had been consulted or 
ves there were any apecial circum- 
ee Ces which could enable the others 
i act withont them.—KELLAND v. 
@CUGLAS (1863), 2 Macph. (Ct. of 
688.) 150; 36 Sc. Jur. 38. BOOT: 
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of his will, provided that if they or any of them, or 
any trustee or trustees to be appointed under that 
proviso, should die or be desirous to be discharged, 
or go to reside beyond sea, or neglect or refuse or 
become incapable to act, before the trusts should 
be performed, it should be lawfulfor the surviving, 
continuing or acting trustces or trustee for the time 
being or the last acting trustee, to nominate a 
new trustee or trustees; & that the trust property 
which should be or have been vested in the 
trustee or trustees so dying, desiring to be dis- 
charged, ctc., & should then be subject to the 
trusts of the will, should be vested in the new 
trustee or trustees jointly with the surviving or 
continuing trustee or trustees, or solely, as the 
case might require. Two of the trustees died in 
testator’s lifetime. Qu.: whether new trustees 
could be appointed under the power.—WALSH v. 
GLADSTONE (1844), 14 Sim. 2; 8 J. P. 70; 8 
Jur. 51; 60 H. R. 256. 
1014. .|—Testator empowered his 
wife, who was a cestui que trust under his will, 
during her life, &, after her death, the then sur- 
viving or continuing trustee of his will, to appoint 
any new trustec or trustees, as often as any of his 
first or future trustees should die, etc. One of 
the trustees named in the will died before testator :— 
Held: the power did not authorise the widow to 
appoint a new trustce in the place of deceased.— 
WINTER v. RUDGE (1847), 15 Sim. 596; 60 BH. R. 
751. 
Annotations :—N.F, Re Hadley, Er p. Uadley (1851), 5 











De G. & Sm. 67. Consd. Noble v. Meymott (1851), 14 
Beav. 471. 
1015. - — .|—Testatrix gave real & 


personal property to trustecs, with a proviso that, 
if the trustees thereby appointed or to be appointed 
should die or decline to act, it should be lawful for 
the then surviving or continuing trustee, or if there 
should be no surviving or continuing trustee then 
for the trustee so declining to act, by deed to 
substitute or appoint any other person or persons 
to be atrustee or trustecs in the place of the trustee 
or trustees so dying or declining to act. One of 
the two trustees died in the lifetime of testatrix, 
the other survived her, & by deed disclaimed 
the trusts, except the power of nominating other 
persons to be trustees; &, by the same deed, he 
appointed two persons to be trustees in the place 
of the trustce who had dicd before testatrix, & 
of himself :—Held: (1) the power had been 
properly executed ; (2) this ct. has no power under 
Trustee Act, 1850 (c. 60), to appoint trustees, 
where there are trustces de facto acting as such.— 
Re Hapiey, Lz p. HADLEY (1851), 5 De G. & Sm. 
67; 21 L. J. Ch. 109; 18 L. T. O. S. 118; 16 
Jur. 98; 64 1. R. 1021. 


Annotutions :—As to <0 Distd. Stones v. Rowton (1858), 17 
Boay. 308. Apld. Nicholson v. Smith (1857), 8 Jur. N. 8. 
13; 


1016. Trustee abroad—Meaning of ‘‘ abroad ’’— 
Occasional visits to England.]|—-Under a will con- 
taining a settlement of real & personal estate the 


Macph. (Ct. 
Se, Jur, 653.—S 
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of Sess.) 1304; 36 
COT. 


hand. Tho 
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Three others 


rustee abroad.|}—IFFLA v. BEANY 


b. Invalid ; w fte ds appointed, who also e. 7. aes 
ment—V alia dee he votuaed fo att. e A I those nominated, (1861), 1 W. & W. 110.—AUS. 

activity.|—MoLACHLIN v. UsBORNE, With one exception, died :—Held; the f, ——.]— TRIPP v. MARTIN (1862), 
MAGEE v. UsBORNE (1884), 7 O. R. ower to nominate trustees had not 9 Gr. 20.—CAN. 
oe : ac been exnausted, frnstecs 8p ne g _,) — MaLcorm vv. Gorprz 
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Sub-sect. 2, B. 
(b) & 
power to appoint new trustees became exercisable 
in case (inter alia) either of the trustees should ‘‘ be 
abroad.’’ There were three trustees & they were 
also the exors. of the will. P., one of them, after 
acting with his co-trustees for ten years in 1893 
went to reside in Normandy, taking a five years’ 
lease for a house there, & coming occasionally 
to England, upon the trust business. In 1895 the 
tenant for life, who was the donee of the power, 
appointed T. W. her own solr., to be a new trustee 
in the place of P. Upon a summons taken out 
by P. & the other two original trustees, askin 
the opinion of the ct. whether the appointmen 
was vahd :-——Held: (1) P. was ‘‘ abroad ’’ within 
the meaning of the power; (2) as upon the facts, 
no part of testator’s estate remained vested in P. 
as exor. virtuate officii, his position was merely 
that of a trustee; & (3) although the appointment 
of the solr. of the tenant for life as trustce of the 
settlement was not one which the ct. itself would 
have either made or sanctioned yet as T. W. was 
in other respects a fit & proper person as none of 
the beneficiaries objected, & as the tenant for life 
did not appear to have acted capriciously, the ct. 
could not treat the appointment as invalid, though 
it would give P. liberty to apply, so that his right 
of indemnity as legal personal representative should 
not be prejudiced in case it should turn out that 
any liability on his part still existed. 

(4) The mere fact that a trustee of a will is also 
one of the exors. does not prevent his removal from 
being a trustee if there is no part of testator’s 
personal estate remaining in his hands un- 
administered.—Re STAMFORD (EARL), PAYNE v. 
STAMFORD, [1896] 1 Ch. 288; 65 I.. J. Ch. 134; 
73 L. T. 559; 44 W. R. 249; 12 T. L. R. 78; 40 
Sol. Jo. 114 


Annotations :—As to (3 
1 Ch. 75. 
307, 


Sect. 2. ooo of trustees: 


) Consd. Ze Spencer's S. E., [1903] 
Apld. J?« Cotter, Jennings tv. Nyc, [1915] 1 Ch. 


1017. Trustee incapable— Meaning of ‘‘ in- 
capable ’’—Residence abroad.|}— A power to 
appoint a new trustee, on an existing one becoming 
incapable to act, does not apply to the case of a 
trustee going to reside abroad.— WITHINGTON v. 
WITHINGTON (1848), 16 Sim. 104; 60 KE. R. 812. 

1018. .|—A trustee going out of 
the jurisdiction is not thereby incapable, unwilling, 
or unable to act within the terms of the power to 
appoint new trustees, & an application to the ct. 
is proper. But if a breach of trust has been com- 
mitted, this ct., though it sanctions the appoint- 
ment of a new trustee, will make no order as to the 
trust property.— Re HAaRrrison’s Trusts (1852), 22 
L. J. Ch. 69; 20 L. T. O. S. 123; 1 W. R. 58. 
snnoiakon :—Apprvd. Ive Bignold’s 'Trusts (1872), 20 W. R. 

345, 


1019. ——-- —-—-.]|—The ct. has power, 
under Trustee Act, 1850 (c. 60), s. 32, to appoint 
a new trustee in place of a trustee who is per- 
manently residing abroad, without his consent or 
service of the petition. Semble, a power in a 
settlement to appoint a new trustce in the place 
of a trustee incapable to act applies to personal 














trustees, & directed that if any of k. 
them should die, or refuse to take 
upon them the execution of the trusts, 
or become incapacitated to act, the 
remaini trustees should appoint : — 
Held : he term “‘* incapacitated ” 
meant a personal incapacity to act, & 
the insolvency of one of the trustecs 
did not authorise the others to appoint 
in his Set —Re SmTs’s TRUSTEES 
(1869), B. Dig. 647.—CAN. 
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is ‘‘ becoming 
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Trustee refusing or declini to 
act.}—Ite BYRNE (1841), 1 Jo. & Lat. Hzercise after death 
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—Bankruptcy. yas of a trustee 
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incapacity, & not to simple residence abroad.— 
BIGNOLD’S SETTLEMENT TrRusTs (1872), 7 

Ch. App. 228; 41 L. J. Ch. 285; 26 L. T. 176; 

20 W. KR. 345, L. JJ. 

Ane? :—Apld. Re Lemann's Trusts (1883), 22 Ch. D. 


1020. ——— Trustee acquiring foreign 
domicil.|—-In a deed of settlement of propert 
the City of London, it being declared that, if either 
of the trustees should die, or decline or become 
incapable to act, it should be lawful to appoint a 
trustee in his room. One trustee having for 
several years been domiciled in New York as a 
bookseller :—Held: he was incapable of acting 
within the meaning of the deed.—MENNARD v. 
WELFORD (1853), 1 Sm. & G. 426; 65 BE. R. 187; 
sub nom. MESNARD v. WELFORD, 1 Eq. Rep. 237 ; 
22 L. J. Ch. 1053; 21 1. T. O. S. 164; 17 Jur 
815; 1 W. R. 443. 

1021. —-—- Not bankruptcy.|—Where a 
trustee, a bkpt., had not surrendered, & was pro- 
claimed, the ct. refused to appoint a new trustee 
in his place under a power, in which were the words, 
‘* refuse or become incapable to act.’’—TURNER v. 
Mave (1850), 16 L. T. O. S. 455; 15 Jur. 761. 
se ia :—Overd. Re Renshaw’s Trusts (1869), 17 W. R. 


1022. — ~— 
MENT, No. 1025, 
10 
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23. -|}—Under a marriage 
settlement dated Mar. 16, 1864, a power of appoint- 
ing new trustees in case any of the trustees should 
‘‘ die or desire to be discharged from or refuse, 
decline, or become incapable to act in the execution 
of the trust,’ was given to the husband & wife or 
the survivor of them. One of the trustees was 
adjudicated bkpt. & absconded. The husband, 
who had survived the wife, purported in 1895, 
in exercise of the power given to him by the settle- 
ment & by the provisions of Trustee Act, 1893 
(c. 53), fo appoint a new trustec in the place of 
the absconding trustee :—Held: the husband, not 
being a person nominated to make an appoint- 
ment of a new trustee in the particular event which 
had happened, was not ‘‘ the person nominated 
for the purpose of appointing new trustees of the 
settlement by the instrument creating the trust,” 
within the meaning of Trustee Act, 1893 (c. 53), 
s. 10, & therefore the appointment ‘which he had 
purported to make was invalid.—Re WHEELER & 
DE Rocuow, [1896] 1 Ch. 315; 65 L. J. Ch. 219; 
73 L. T. 661; 44 W. R. 270. 


Annotation : -—Dbtd. & Folld. Re Sichel’s Settlmts., Sichel v. 
Sichel, [1916] 1 Ch. 358 


1024. 
SETTLEMENTS, ian v. SICHEL, No. 1005, ar 
1 














(1) A power to Pee a new trustee in the place 
of a trustee who should become incapable to act 
contemplates the personal incapacity of such 
trustee; & therefore a trustee who had become 
bkpt., & been indicted for not surrendering to the 
fiat, & had absconded, was held not thereby to 
have become “ incapable ” of acting in the trust, 
within the meaning of the power. 

Semble; (2) where there are several trustees, 
one of whom is out of the jurisdiction, & a new 


vested jointly with rise 
yahaepins }~— 
eee a power to vapnotnt new 
trustee ts the property to be 
vested in the new trustee, “ jointly 
with the surviving or continuing 
trustee,” there being none such does 
not prevent a valid appointment of, 
& transfer to, a new trustee under the 
hgh ad jRocue (1842), 1 Con. & 
aw —_ 
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trustee is appointed by the ct. in his place under 
Trustee Act, 1850 (c. 60), an order vesting the trust 
estate in the new & continuing trustees will, under 
sect. 10 of that Act, have the effect of severing the 
joint tenancy.—Re WaAtTTs’s SETTLEMENT (1851), 
9 Hare, 106; 20 L. J. Ch. 387; 17 L. T. O. S., 
139; 68 EB. R. 484; sub nom. Re Warts’ SETTLE- 
MENT, La p. WATTS, 15 Jur. 459, 


Annotations :—As to (1) Apld. Re Harrison’s Trusts (1852), 
vas R. 58. As to (2) N.F. Smith v. Smith (1854), 3 Drew. 


1026. ———~.|—-Re BiGNOLD’s SETTLE- 
MENT T'RUSTS, No. 1019, ante. 

1027. Trustee unwilling to act—Meaning of 
‘‘ unwilling ’’—-Residence abroad.|—Ke Harni- 
son’s TRustTs, No. 1018, ante. 

1028. Trustee unable to act—Meaning of ‘‘ un- 
able ’’—Residence abroad.])——-Re HAnrrison’s 
Trusts, No. 1018, ante. 

1029. Trustee refusing or declining to act— 
Meaning of ‘‘ refusing or declining ’’—Trustee pay- 
ing money into court.|—A trustee who had paid 
money into ct. under Trustee Relief Act, 1847 
(c. 96), held to have retired from his trust, & a new 
trustee held to have been duly appointed in his 
stead under a power for that purpose, to arise in 
the event of a trustce “refusing or declining to 
act in the trusts of the set tlement.’? —J2e WILLIAMS’ 
SETTLEMENT (1858), 4 K. & J. 87; 32 lL. T. O.S. 
9; 6 W. R. 218; 70 K. R. 37. 

Annotations :—-Consd. Ze Nettlefolds Trusts (1888), 59 
‘ a. ae Refd. ‘Thompson v. Tomkins (1862), 2 Drew. 
Removal of trustees generally.]-—See Sect. 9, sub- 

sect. 2, post. 











(c) Control by Court. 

1030. Whether court will interfere—Intention to 
exercise power corruptly.|—-lve ILoDsoNn’s SETILE- 
MENT, No. 1141, post. 

1031. Appointment pendente lite.|—An 
action was brought by a remainderman to obtain 
an injunction to restrain the tenant for life & the 
trustees of a settled estate containing coal mines 
from selling it in such a manner as would be 
prejudicial to tho interests of the remaindermen. 
Pitfs. alleged that a sale at the present time would 
be disadvantagevus, as the development of the 
ininerals had only recently commenced. The will 
by which the estate was settled gave the trustees 
«a powcr to sell at the request of the tenant for life ; 
& Settled Land Act, 1882 (c. 38), had come into 
opcration since the commencement of the suit. A 
new trustee, who consented to an immediate sale, 
had been appointed by pltfs. during the pendency 
of the suit without asking the consent of ct. :— 
Held : 1t was not here necessary for defts. to have 
obtained the consent of the ct. to their appoint- 
ment of a new trustee pendente lite—THOMAS v. 
WILLIAMS (1883), 24 Ch. D. 558; 52 L. J. Ch. 603 ; 
49 L. T. 111; 31 W. R. 943. 


Annotation :—Mentd. He Ray's S. i. (1884), 53 L. J. Ch. 205. 
He Liewellin, Liewellin v. Williams (1887), 37 Ch. D. 317. 


1032. Appointment undesirable.]—(1) When 
& power of appointing new trustees authorises 
the continuing trustee or trustees to appoint 
a new trustee or trustees in the place of a trustee 
or trustees becoming unwilling to act, an appoint- 
ment by a sole continuing trustee, in the place of 
a trustee who desires to retire, is valid; it is not 
necessary that the retiring trustee should join in 
making the appointment. 

(2) On the retirement of one of two trustees of 
& will, the continuing trustee, who was the solr. 
to the trustees, appointed his son, who was his 
partner in his business, to be a new trustec. The 
trusts of the will were being administered by the 
ct. :—Held: without any reference to the personal 

J.—VOL. XLII. 
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fitness of the son, by reason of his position the 
appointment was one which the ct. ought not to 
approve, though it would not have been invalid if 
the ct. had not been administering the trusts. 

(3) According to the ordinary rule of the ct., 
the solr. of a trustee is not a person who should be 
appointed a trustee (PEARSON, J.).—He Norris, 
ALLEN v. NORRIS (1884), 27 Ch. D. 333; 53 L. J. 
Ch. 9138; 51 L. T. 593; 82 W. BR. 956. 


Annotations :—Ag to (1) Consd. Re Coates to Parsons (1886), 
34 Ch. D. 370. As to (2) Consd. Re Stamford, Payne v. 
Stainford, [1896] 1 Ch. 288. 


1033. .|—The donee of the power 
of appointing new trustees of a will appointed the 
husband of a tenant for life entitled for her separate 
use without power of anticipation to be a trustee 
of the will together with a continuing trustee :— 
Held: the appointment, if undesirable, was not 
ad re ia CoopDE, COODE v. FosTer (1913), 108 

a T. 94. 

1034. ——— Refusal by sole surviving trustee to 
exercise power——Instrument contemplating possi- 
bility of sole trustee.|—-A sole continuing trustee 
under a will which contained a power to appoint 
new trustees so worded as to contemplate the 
possibility of there being a solo trustee :—Held : 
justified in refusing to appoint a co-trustee with 
himself although required to do so by a cestuz que 
trust. —PisACOCK v. COLLING (1885), 54 L. J. Ch. 
743; 63 1. J. 620; 33 W. TR. 52%, C. A. 

1035. Administration action pending.]— 
The ct. controls a trustee in the exercise of a power 
to appoint new trustees, though given in very 
large words.—WEBB v. SHAFIBSBURY (HARL), 
SHAFTESBURY (KARL) v. ARROWSMITH (1802), 
7 Ves. 480; 32 H.R. 194, 1. C. 

Annotations :-—Consd. Cafe v. Bont (1813), 3 Hare, 245 ; 


wee Skeats’ Settlmt., Skeats v. Evans (1889), 42 Ch. D. 
522. Refd. Bethell v. Abraham (1873), L. Lt. 17 Eq. 24. 


1036. ——.]—The institution of a suit 
against trustees, for the administration of the trust 
estate under the direction of the ct., does not 
preclude the exercise of the discretion given to the 
trustees by the will of testator, as to the appoint- 
ment of new trustees or the management of tho 
trust; but the trustees are required, after the 
institution of the suit, to act under the control 
of the ct.—CAFE v. BENT (1843), 3 Ilare, 245; 138 
L. J. Ch. 169; 8 Jur. 141; 67 H. RR. 3743 subse- 
quent proceedings (1845), 5 Ilare, 24. 

Aninclalion i peta. Costobadie v. Costobadie (1847), 16 
J. Ch, 259. 


25 

1037. .]|—The appointment of a new 
trustee under a power, pending a suit for adminis- 
tration, is not necessarily invalid.—GRAHAM v. 
GRAHAM (1853), 16 Beav. 550; 22 L. J. Ch. 937 ; 
21L. T. 0.8.30; 17 Jur. 569; 51 H.R. 892. 

1038. ——— -—— Reference to master -— Con- 
sideration of wishes of donees.|—-Upon a reference 
to the master to appoint new trustees In a case 
where the power of appointment is vested by the 
author of the trust in a party to the cause the 
master will have regard to such power in selecting 
the trustees from the persons proposed by that 
party & by others, but the master is not bound to 
approve of the persons nominated by such party 
in preference to other persons whom he may con- 
sider more eligible; & his decision is not open to 
exception merely because he has not chosen the 
persons nominated by the party to whom the power 
was given.—MIDDLETON v, REAY (1849), 7 Hare, 
106; 18 L. J. Ch. 153; 13 Jur. 116; 68 HE. R. 43. 


ions :—Distd. Re Gadd, Hastwood v. Clark (1883 
Ay Oh, D. iat Consd. fe Sales, Sales v. Sales (oii; 


55 Sol. Jo. 838. 




















1039. ——— ———_ ——_ ——.]—An order direct- 
ng a reference to chambers to appoint new trustees 
x x 
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Sect. 2.— 4 adalat of trustees: Sub-sect. 2, B. 
{c) & (d) 4., di., iti. & iv.)] 

of a will suspends the power given by the will 
to appoint new trustees, but it does not disqualify 
the donee of the power from nominating fit & 
proper persons to be new trustees, & in the absence 
of misconduct the ct. will appoint the persons 
nominated by the donee of the power in preference 
to those nominated by other parties.—Re SALES, 
SALES v. SALES (1911), 55 Sol. Jo. 838. 

1040. ——— After decree in administration action 
——Court must be satisfied as to fitness.|—‘‘ Even 
after a decree in a suit for administering the 
trusts has been made they [i.e. persons having 
power to appoint new trustees] may still exercise 
the power, but the ct. will see that they do 
not appoint improper persons (JESSEL, M.R.).— 
TEMPEST v. CAMOYS (LORD) (1882), 21 Ch. D. 571; 
511.3. Ch. 785; 48 L. T. 13; 31 W. R. 326, C. A. 
Annotations :-—Consd. Ive Gadd, Eastwood v. Clark (1883), 
23 Ch. 1. 134. Apld. Jee Hall, Hall v. Hall (1885), 54 
Ke Ch. 527. Consd. Me Higginbottam, [1892] 3 Ch. 132. 

d. Re Lotthouse (1885), Ch. J). 921; Re Courtier, 
Odles v. Courtier, Courtter v. Coles (1886), 34 Ch. D. 1363 
Re Burrage, Burningham v. Burrage (1890), 62 L. T. 752 ; 
de Bryant, Bryant v. Hickley, [1894] 1 Ch. 324; Re 
Charteris, Charteris v, Biddulph, (1917]2 Oh. 379. Mentd 


e Radnor’s Will Trusts (1890), 45 Ch. D. 402: Re 
pore Lands Charity, Bethnal-Green (1891), 7 T. L. f. 


1041, .|—A decree for the ad- 
ministration of the trusts of a will directed “ that 
some proper person be appointed” a trustee of 
the will in the place of a deceased trustee. The 
power of appointing new trustees was given by the 
will to the surviving trustee, who was deft. Pltf. 
took out a summons to have A. B. appointed 
trustee, & deft. a summons to have C. D. appointed. 
The summonses were adjourned into ct. :—Held: 
the decree did not take away from deft. the power 
of appointing new trustces, though after decree he 
could only exercise it subject to the supervision of 
the ct. ; if he nominated a fit & proper person such 
person must be appointed, & the ct. would not 
appoint some one else on the ground that such other 
person was in the opinion of the ct. more eligible, 
& if he nominated a person whom the ct. did not 
approve the ct. would not itself make the choice, 
but would call on him to make a fresh nomination. 
—Re Capp, Mastwoop v. CLARK (1883), 28 Ch. D. 
134; 52 1. J. Ch. 396; 48 T.. T. 395; 81 W. R. 
417, C. A, 

Annotations :—Consd. Thomas v. Williams (18838), 24 Ch, D. 
558, Folld, Re Sales, Sales v. Sales (1911), 55 Sol. Jo. 
838. Refd. J?e Norris, Allen v. Norris (1884), 27 Oh, D. 
333; Be eet HalJl »v. Hall ee), 64 L. J. Ch. 6273; Re 
Lofthouse 1885), 29 Ch. D. 921; Re Higginhottom, [1892] 
3 Ch. 182; Ke Imprisoned Debtor & Discharge Socicty’s 

Act, 1856, Fte Soc. for Discharge & Relief of Persons 


Imprisoned for Small Debts throughout England & Wales 
1912), 56 & o. 596. ghientd. Re Brown, Brown v. 











Sol. , 
rown (1885), 29 Ch. D. 8 


1042. .|—Re Norris, ALLEN v. 
Norris, No. 10382, ante. 
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1043. ——.|—After judgment in an 
action for the administration of the trusts of a will, 
the person having by the terms of the will or by 
statute the power of appointing new trustees 
retains such power so far as it does not conflict with 
the order which has been made, but subject to the 
control of the ct.; & the proper course is for such 
person, before exercising the power to submit 
the name of the proposed new trustee to the chief 
clerk in chambers for approval.—Re Hai, Haru 
v. Hay (1885), 64 L. J. Ch. 527; 51 L. T. 901 ; 
33 W. R. 508. 

Annotation :—Distd. Re Cotter, Jennings v. Nye, [1915] 

1 Ch. 307. 


1044. ———_ ——— Partial administration.] — Re 
CoTTrER, JENNINGS v. NyB, No. 1089, post. 

1045. Instrument providing for approval of Lord 
Chancellor.]|—Appointment of new trustees to be 
made ‘ with the consent of the Lord Chancellor.”’ 
The ct. disclaiming the liability, made the order 
with a declaration that it was to be drawn into a 
precedent.—Re NortTon’s WILL (1852), 19 L. T. 
O. S. 238, L. C. 


(d) Who may Appoint. 
i. Benefictaries. 

1046. Power given to tenant for life—Exercise 
after alienation of interest.|—A tenant for life 
with power to appoint new trustees, parted with 
the whole of his interest in the settled property. 
He afterwards appointed two improper persons 
to be trustees. Upon a bill to remove such 
trustees & also to administer the trusts & to make 
the tenant for life pay the costs. On demurrer by 
the tenant for life :—Held: he had properly been 
made a party. 

I am of opinion that, if he claims ...a right 
to appoint new trustees this is a claim which must 
be determined by the ct. (ROMILLY, M.R.).—RAIKES 
v. RAKES (1863), 32 Beav. 403; 55 E.R. 158. 

1047. |—A power to appoint new 
trustees may be exercised iy a tenant for life, after 
aliening his interest. By a settlement, property 
partly real & partly personal was conveyed to 
trustees upon trust to provide an annuity for A. a 
widow, for life, & subject thercto for B., her son, 
absolutely. The settlement provided that B., 
during his life, & after his death the trustees or 
tiusteo for the time being, or the exors. or adminis- 
trators of the last acting trustee, should have power 
to appoint new trustees if necessary. B. mort- 
gaged his whole interest under the settlement, & 
the real estate (subject to A.’s annuity) was sold 
by the mtgees. to C. The personal estate was not 
sold by the mtgees. :—Held : B. could still exercise 
the power to appoint new trustees, without the 
consent of C.—HARDAKER v. MOORTIOUSE (1884), 
26 Ch. D. 417; 53 L. J. Ch. 718; 50 L. T. 5654 ; 
32 W. R. 638. 


Annotation :-—Mentd. Re Bedingfcld & Herring’s Contract, 
[1893] 2 Ch. 882. 
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Part 1J.—TrRvusteEss. 


1048. Power to beneficiary with concurrence of 
surviving trustee—Exercise after death of trustee.] 
_-A provision, in case of the death of a trustee, for 
the substitution of another, & a conveyance by the 
survivor so that he & the new trustee should be 
jointly interested in the trust, satisfied by the 
substitution of two trustees after the death of 
both the former & a conveyance by the heir of the 
survivor.—-MoRRIS v. PRESTON (1802), 7 Ves. 547 ; 
32 BE. R. 220, L. C. 


li. Surviving Trustee. 

1049. When power may be exercised—Appoint- 
ment in hands of corporation—Corporation sub- 
sequently dissolved.|—Testator by his will ap- 
pointed three trustees & requested that the Council 
of University College, London, should exercise the 
power of appointing a new trustee in case of a 
vacancy. After testator’s death all the rights, 
powers & duties of the corpn. of the college were by 
a private Act transferred to the University of 
London & the corpn. of the college was dissolved. 
Two of the trustees having died :—Held: the 
power of appointing new trustees was not trans- 
ferred to the University of London, but was vested 
in the surviving trustee.—Re SPENCER, DUNCAN v. 
ROYAL GEOLOGICAL Society (1916), 33 T. L. R. 16. 

1050. Disclaimer by one trustee—Whether 
remaining trustee surviving.|—'lestator appointed 
A., B. & C, exors. & trustees of his will, providing 
that, if either of them, or any succecding trustce 
or trustees should die, or refuse or neglect, or be- 
come incapable to act in the trust, it should be 
lawful to & for the survivor of them, A., B. & C., 
& such new trustee or trustees to be nominated in 
their or either of their stead, to appoint a new 
trustee or new trustees instead of A., B. & C., or 
either of them, or any future trustee or trustees so 
dying, or desiring to be discharged, or refusing or 
neglecting, or becoming incapable to act as afore- 
said. A. having disclaimed the trust, & KB. having 
died, C. alone, though not the survivor of A., B. & 
(., appointed new trustees under the power :— 
Held: the new trustecs were well appointed. 

If the three trustees had not been mentioned by 
name in the introductory part of the clause, it 
would have been clear to demonstration that the 
power was annexcd to the office of trustee, in which 
case the disclaimer of one would have vested the 
office of trustee in the remaining two, & the power 
would in fact have been exercised by the surviving 
trustee (WiGRAM, V.-C.).—CaFrr v. BENT (1845), 
+ Hare, 24; 67 E.R. 812; sub nom. CAPE v. BENT, 
9 Jur. 653 


Annotations :—Mentd. Morgan v. Morgan (1851), 14 Beav. 
72; Re Nicholson, Eade v. Nicholson, [1909] 2 Ch. 111. 


1051. Power given to three surviving trus- 
tees—Appointment by two surviving trustees.|— 
W., by his will, gave certain estates for the purposes 
of a charity, & appointed six trustees, with a pro- 
viso that, as often as that number should be re- 
duced down to three by death, the three survivors 
should immediately ‘afterwards appoint three 
other persons as trustees, conjointly with the three 
Surviving ones; so that there should always be 
three trustees at least for the house, hospital, & 
premises. The trustees having been reduced to 
three, one of whom died, the remaining two ap- 
pointed four more, & one of these having died, & 
two others desiring to be discharged. Upon a 
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petition to appoint new trustees:—Held: the 
appointment of the four trustecs by the two 
surviving ones was valid.—Re GOOsNAIGH’s 
HospitTau (1849), 18 L. T. O. S. 87. 

1052. Surviving trustee residing abroad.]— 
O’REILLY v. ALDERSON, No. 1009, ante. 

1058. Surviving trustee declining to act.|— 
Re Wapitry, kx p. HaDiey, No. 1015, ante. 











1054. ———.]|—-NICHOLSON v. WRIGHT, No. 
1104, post. 
1055. Sole surviving trustee desirous of 





retiring.)|—MILLER v. PRIDDON, No. 1011, ante. 
1056. -|—CAMOYS (LORD) v. BEST, No. 
1065, post. 








lii. Continuing Trustee. 
1057. Who are continuing trustees—-Whether 
retiring trustee.|——SToNrEs v. RowrTon, No. 1064, 








post. 

1058. ——.]—Camoys (LORD) v. BEsT, No. 
1065, post. 

1059. ——-.]— TRAVIS v. ILLINGWORTH, No. 
1066, post. 

1060. .|—Trustee who has made up 








his mind to retire may be a “ continuing ”’ trustee 
until he has executed a deed appointing new 
trustees. By a settlement in 1867, Lord Cran- 
worth’s Act, having been passed in 1860, it was 
declared that it should be lawful for ‘‘ the sur- 
viving or continuing trustees ”’ in the event of any 
trustees declining to act to discharge such trustees 
& to appoint any new trustees; & it was provided 
that nothing should authorise the discharge of the 
only continuing trustees without the substitution 
of others. Of three original trustees one having 
died, the other two by deed in 1874 after reciting 
that they themselves ‘‘ declined to act ”’ & ‘* desired 
to be discharged ”’ & had ‘‘ determined to appoint ”’ 
three other person to be trustees ‘‘ in exercise of 
the power for this purpose vested in them’”’ by 
the settlement appointed the three persons ‘‘ to 
be trustees in the place of ” themselves & deceased 
trustee respectively :—Held : the appointment was 
good.—Re GLENNY & HARTLEY (1884), 25 Ch. D. 
611i; 68L.J.Ch. 417; 50L.T.79; 32 W. R. 457. 


Annotations :—N.F. Ite Norris, Allen v. Norris (1884), 27 
Ch. D. 333 ; He Coates to Parsons (1886), 34 Ch. D. 370. 


1061. Power given to ‘‘ continuing trustee ’’— 
On retirement of another—Retiring trustee need not 
coneur.]—/’e NORRIS, ALLEN v. Norris, No. 1032, 
ante. 

1062. —— ———.]—-Re CoATES TO PARSONS, 
No. 1119, post. 

10638 








Three continuing trustees—One of 
unsound mind—Exercise of power by others.|— 
A power, in case any trustee or trustees should die, 
or become unwilling or unable to act, for the 
trustees for the time being, whether continuing or 
declining, to appoint new trustees :—Held: well 
exercised by two trustees out of three, the third 
being of unsound mind.—Re Wast (1873), 42 L. J. 
Ch. 480, L. JJ. 

For purpose of Settled Land Acts.]—Sce SreTTLE- 
MENTS, Vol. XJ.., p. 782, No. 3130. 


iv. leetiring Trustee. 

1064. Power given to ‘‘ surviving or continuing ’’ 
trustees—Whether retiring trustee can exercise.|— 
Two retiring trustecs held not authorised to 
appoint two new trustees, under a power given to 
surviving or continuing trustecs. 


accept the trust, such trustees ma 
nevertheless retire from the trust 
appoint a trustee co., with the usual 
statutory powers, to be sole trustee 
owers.}—Where | in place of themselves.—Re MRircuir, 
rust ap- Spare RIronuie (1902), 28 V. L. R. 
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Sect. a ee of trustees; 
(d) w., v., vi. & vii., & (e).] 


Two trustees were originally appointed by a 
settlement, which contained a power that if the 
trustees or either of them should be desirous of 
being discharged, the tenant for life, ‘‘ & after his 
decease, the surviving or continuing trustees or 
trustee ’’ might appoint any other person or persons 
to be a trustee or trustees, in the stead of the 
trustee or trustees so desiring to be discharged :— 
Held: this did not authorise the two original 
trustees, after the death of the tenant for life, to 
retire together & appoint two new trustees in their 
stcead.—STONES v. ROwWTON (1853), 17 ios 308 ; 
1] Hq. Rep. 427; 22 L. J. Ch. 975; 22 L. T. 0.8. 
9; 17 Jur. 750; 1 W. R. 499; 51 H.R. 1052. 


Annotations -—Distd. Camoys v. Best (1854), 19 Tey 414, 
Refd. Re Norris, Allen v. Norris (1884), 27 Ch. 333. 


1065. .|—A power “‘ for the avi 
or continuing or other trustee or trustees ’”’ to 
appoint new trustces, in the place of a trustee or 
trustees dying or desiring to be discharged or re- 
fusing or declining to act :—Held: to authorise 
the appointment, by the survivor of four trustees, 
who was desirous of being discharged, of four new 
trustecs.—Camoys (LORD) v. Brst (1854), 19 
Beav. 414; 52 EB. 1, 410. 

1066. — |—Where testator appointed 
three trustees, & empowered the surviving or 
continuing trustee or trustees his exors., adminis- 
trators or assigns, upon the trustees appointed by 
his will declining or becoming incapable to act, to 
appoint new trustees ; & two of the trustees had 
died, & the third, by deed, reciting that he now 
declined to act, appointed two new trustees :—Held: 
the contingency contemplated by the power had 
arisen; but the appointment was invalid, the 
retiring trustee not being a surviving or continuing 
trustee within the meaning of the power.—TRAVIS 
v. ILLINGWORTH (1865), 2 Drew. & Sm. 344; 5 
New Rep. 427; 34 L. J. Ch. 665; 12 L. T. 135; 
11 JurN.S. 215 ; 13 W. R. 489; 62 BK. RR. 653. 


Annotations :—N.F. Re Glenny & Hartley (1884), 25 Ch. N. 
611. Folld. ite Norris, Allen v. Norris (1884), 27 Ch. D. 
333. Consd. Ze Coates to Parsons (1886), 34 Ch. D. 370. 
Refd. Farnum v. British Guiana Administrator-General, 
Willoms v. British Guiana Administrator-General (1889), 
14 App. Cas, 651. 


Sub-sect. 2, B. 




















1067. -.|—Re GLENNY & HARTLEY, 
No. 1060, ante. 
1068. Or retiring trustee.|—By a marriage 





settlement a power was given to the husband & 
wife, & after the decease of the survivor of them, for 
the surviving & continuing or other trustees, or 
for the retiring trustee, in case the trustees or 
cither of them should die or be desirous to be dis- 
charged, etc., to appoint any other person or per- 
sons to be a trustee or trustees, in the place or 
stead of the trustee so dying, ctc., & that the trust 
estate should be thereupon conveyed & assigned 
in such manner as that the same might be vested, 
etc., as therein mentioned, ‘‘ & in case there should 
be no former continuing trustee, then in such new 
trustee or trustees only,’ upon & for the trusts 
therein declared. Of the four original trustees, 
two died; & two being desirous to retire, three 
new trustees were nominated, & the estate was 
assigned to them. Of these one became desirous 
to retire, & a new third trustee was nominated in 
his place, & the trust-estate was assigned to the new 
trustce, in trust for the two continuing trustees 
& himself; thus making three trustees in place of 
the original four :—Held: upon the construction of 
the power, the appointment of the three trustees was 





TRUSTS AND TRUSTEES. 


a valid appointment; & the whole estate being 
vested in them they could give a valid discharge.— 
EMMET v. CLARK (1861), 3 Giff. 32; 30 L. J. Ch. 
472; 4L.T.319; 7 Jur. N.S. 404; 9W.R. 6515; 

66 E. R. 310. 


v. Personal Representatives. 


See Administration of Estates Act, 1925 (c. 23), 
s. 1 (2); Trustee Act, 1925 (c. 19), s. 18 (2). 

1069. Representatives of last surviving trustee.] 
—Who are the “ trustees & trustee '’ who are to 
appoint if both the trustees die? Some are; & I 
cannot find any_one except the heir of the survivor, 
or the person or persons having the personal estate 
(JESSEL, M.R.).—Re Morton & HALLETT (1880), 
15 Ch. D. 143; 49 L. J. Ch. 559; 42 L. T. 
602; 28 W. R. 895; on appeal, 15 Ch. D. 147, 


e 


Annotations :—Apld. Re Cunningham & Frayling, [1891] 
2 Ch. 567. Mentd. te Pixton & Tong’s Contract (1897), 
46 W.. 187; Ie Rumney & Smith, [1897] 2 Gh. 351; He 
Crunden & Meux’s Contract, {1909} 1 Ch. 

1070. Provision for seesintedent by sur- 
viving trustee—Or executors, administrators & 
ig are -.|—CHUAMBRE v. BaRrNnaBus (1850), 15 
L. T. O. S. 341. 

1071. —~-—— Appointment by two sur- 
viving executors.|—Testator devised & bequeathed 
to the trustee of his will his real estate, & the 
residue of his personal estate upon trust for sale & 
conversion, & ‘‘ to pay out of the income thereof or 
out of the income of any real & leasehold estates 
until the same shall be sold” three annuities, ‘‘ & 
subject to the annuities,’ testatur gave his residu- 
ary trust estate to his brother with a gift ‘‘ subject 
to the annuities ’’ to the issue of his brother in the 
event of his death in testator’s lifetime. ‘Testator 
declared that the power of appointing new trustees 
should be vested in the competent trustee or trus- 
tees for the time being, if any, or, if none, in the 
acting exors. or exor. for the time being, or the 
administrators or administrator for the time being 
of the last surviving trustee. The trustee of the 
will died shortly after testator, having by his will 
appointed three exors. who acted as trustees of the 
will of testator. The income of testator’s estate 
having become insufficient to pay the annuities in 
full, & one of the three exors. having died :—Held : 
in the events that had happened the exors. of the 
sole trustee of testator’s will were trustees of that 
will, & the two surviving exors. were competent 
to exercise the power of appointing a new trustee 
in the place of deceased exor.—Re HOWARTH, 
HOWARTH v. MAKINSON (1909) as reported in 100 
L. T. 263 ; on appeal, [1909] 2 Ch. 19, C. A. 


Annotations :—Mentd. Ite panic Settlmt., Wood v. 
pe uleot (1911), 104 L. T. 205; Watkin’s Scttlmt. “ 
illa v. Spence, [1911] 1 Ch. 1; Re Young, Brown vw. 
Hodgson, [1912] 2 Ch. are Re Jordison, Itaine v. 
Jordison, [1922] 1 Ch. 440 


1072. Acting in trust—* Trustees for time 
being.’’|—By an indenture dated Nov. 23, 1836, 
frechold hereditaments were conveyed to D. & 
P. upon trust for sale, & in the event of the death 
of any of the trustees thereby appointed or to be 
appointed as thereinafter mentioned, a power of 
appointing new trustees was limited to certain 
named persons, & after the decease of the survivor 
of them, to ‘‘ the acting trustees or trustee for the 
time being, or the exors. or inistrators of the 
last acting trustee.’’ D. died in 1849. P. died in 
1855 intestate as to trust estates, leaving T. his 
heir-at-law. T. died intestate in 1857, leaving S. 
his heir-at-law. 8S. died intestate in 1876, leaving 














PART II. SECT. 2, SUB-SECT. 2.—B. (d) v 
1069 i, Representatives of last surviving trustee.}-—DREDGE v. MATHESON (1 879), 6V.L. R. 266.—AUS, 


Part I].—TRvUSTEES. 


three daughters his co-heiresses-at-law. None 
of the persons named in the deed exercised the 
power of appointing new trustees, & the last 
survivor of them died in 1889. By a deed dated 
June 7, 1890, the three co-heiresses of S. appointed 
new trustees, who contracted to sell the property 
under the trust for sale. The co-heiresses did not 
otherwise act as trustees of the indenture of 1836 : 
On a vendor’s summons under Vendor & Purchaser 
Act, 1874 (c. 78):—Held: (1) S. having active 
duties to perform was not a ‘“‘ bare trustee ”’ 
within Land Transfer Act, 1875 (c. 87), s. 48; 
(2) the legal estate developed upon the co-heiresses ; 
they were acting trustees for the time being, & 
consequently their appointment of new trustees 
was a valid exercise of the power. 

(3) There are conflicting opinions of JESSEL, 
M.R., & HALL, V.-C., as to the meaning of the term 
‘‘bare trustee’’... I think the view of HALL, 
V.-(.,is to be preferred. I understand him to say 
that a trustee who has active duties to perform, 
although he has no beneficial interest in the trust 
property, is not a ‘‘ bare trustee’ (STIRLING, J.).— 
Re CUNNINGHAM & FRaAyYnING, [1891] 2 Ch. 
567; 60 L. J. Ch. 591; 64 L. T. 558; 39 W. R. 
469. 


Annotation :—-As to (3) Refd. Re Blandy Jenkins’ Estate, 


Blandy Jenkins v. Walker, {1917) 1 Ch. 46. 

1073. Overriding power in hands of 
donee.|—-Fte ROUTLEDGE’S TruSTS, ROUTLEDGE v. 
Saunt, No. 1417, post. 

1074, Executors not proving—Appointment 
by sole proving executor—During life of others.|— 
Re ‘aaa BARNE v. EXRSKINE, No. 1118, 
post. 

1075. Representatives of donee of power—Three 
executors appointed by will—Appointment by two 
only.|—A power contained in a settlement of real 
estate on trust for sale enabled one of the parties, 
his exors., administrators & assigns, on a vacancy 
to appoint a new trustee. The party so empowered 
died, having by his will named three exors., one 
of whom renounced probate; & the vacancy in 
the trust having occurred, it was held that the two 
acting exors. had power to appoint the new 
trustece.—GRANVILLE (EARL) v. M‘NEILE (1849), 
ul eo 56; 18 L. J. Ch. 164; 18 Jur. 252; 68 
q. R. 64, 











vi. Acting Trustee. 


1076. Trustees declining to act.]—A. by his will 
bequeathed to R. 8S. & BR. L. R. a sum of money 
upon trust; & toM.S.,R.S.,&G.A D., certain 
personal property upon trust; & then devised his 
real property to R. S. & G. A. D., also upon trust ; 
& then directed that if cither of his said trustecs, 
the said R. 8. & R. L. R. so far as applied to the 
trusts reposed in them respectively, or the said 
M.S., RK. 8., & G. A. D., so far as applied to the 
trusts reposed in them respectively as aforesaid, 
should decline to act, etc., it should be lawful for 
the survivor of the trustees so acting in tho trusts 
wherein such vacancy should happen, or the cxors, 
or administrators of the last surviving trustee, to 
erpome other trustees :—Held: this powcr was 
not well executed by the two trustees, both of 
woo had wholly declined to act in the trust.— 
ER avd Swarr (1819), 2 B. & Ald. 405; 106 


Annotations :—-Distd. Re Hadley (1851), 5 De G. & Sm. 67. 


Refd. Browell v. . , ; 
(1851), 13 Jur. ane (1842), 6 Jur. 530; Re Tyler’s Trust 


: 1077. Trustee of unsound ms yeaa Oar a 
ae remaining trustees..—e East, No. 1063, 


See, generally, Sub-sect. 4, B. (d) v., ante. 
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vii. Committee of Lunatic. 


ae Lunatics, Vol. XXXIITI., p. 226, Nos. 1360- 


(e) Who may be Appointed. 

See, generally, Sub-sect. 1, ante. 

1078. Persons contemplated by instrument—As 
construed by court.]—-Testator devised real & per- 
sonal estate, on certain trusts, which, as the ct. 
considered, testator intended to be performed by 
his trustees named, & the survivors & survivor, & 
by the heirs & assigns, or by the exors. or adminis- 
trators, of the survivor. The will contained no 
power to appoint new trustces. The surviving 
trustee devised & bequeathed the trust estates & 
powers to A., B., & C., upon the trusts of the first 
will. Held: this devise & the appointment of 
A., B. & C. as trustees, were valid.—TITIlEY v. 
WOLSTENHOLME (1844), 7 Beav. 425; 13 L. J. Ch. 
410; 3L. T. O.S, 279; 49 B. R. 1130. 


Annotations :—Consd. Macdonald v. Walker (1851), 14 Beav. 
556. pld. Hall v. May (1857), 3 K. & J. 585. Consd. 
die Morton & Hallett (1880), 15 Ch. PD. 143; Osborne v. 
litowlett (1880), 13 Ch. D. 774; Re Waidanis, Rivers v. 
Waidanis, [1908] 1 Ch. 123. Distd. Re Crunden & Meux’s 
Contract, (1909] 1 Ch. 690. Refd. Ockleston v. Heap 
(1847), 1 De G. & Sm. 610; Stevens v. Austen (1861), 
: A eo ae Mentd. Saloway v. Strawbridge (1855), 


1079. Person appointed trustee by will—Ap- 
pointment revoked by codicil.|—Testator by his 
will appointed S. & C. trustees of certain property 
therein comprised, which appointment he after- 
wards revoked by codicil, substituting Il. & B. in 
their room. The will contained the ordinary 
clauses authorising the appointment by the con- 
tinuing trustees or trustee of a new trustce or new 
trustees in the place of any dying or desiring to be 
discharged. Shortly after the death of testator, 
C., one of the excluded trustees, paid £75 to H. 
upon the understanding that II. should retire, & 
that he, C., should be appointed a new trustee in 
his place. This arrangement was assumed to be 
carricd into effect by indenture made between H., 
B., & C., in which the pecuniary consideration was 
was disclosed :—Ileld: this attempted execution 
of the power of appointment was fraudulent & 
void. The deed was directed to be cancelled, & 
the sum of £75 to be paid over by H. to the cestui 
que trust.—SUGDEN v. CROSSLAND (1856), 3 Sm. & 
G. 192; 25 L. J. Ch. 563; 26 L. T. O. S. 307; 
2 Jur. N.S. 318; 4 W. R. 343; 65 BE. R. 620. 

Sal Wc soec daa Re Thorpe, Vipont v. Radcliffe, [1891] 


1080. Tenant for life.]|—Testator devised his real 
estate to trustees in trust for his wife for life, with 
remainder to F. for life, with remainders over, & 
with a power of sale, at the discretion of the 
trustees or trustee for the time being, & with the 
usual power for the surviving or acting trustee or 
trustees, with the consent of the tenant for life, 
to appoint new trustees. The sole acting trustee 
appointed testator’s widow & F. new trustces 
jointly with himself. F. being sole surviving 
trustee contracted for the sale of part of the 
property :—Held: the power to appoint new 
trustees had been well exercised, there being 
nothing in the will to prevent the appointment of 
a tenant for life as trustee.— FORSTER v. ABRAHAM 
(1874), L. R. 17 Eq. 351; 43 L. J. Ch. 199; 22 


W. R. 386. 
ions:—Expld. Re Kemp’s 8. E. (1883), 24 Ch. D. 
Aart. Fe stantord, Payne v. Seater. (1896) 1 
Ch. 288 ; Montefiore v. Guedalla (No. 2) (1903), 73 L. J. Ch. 
13. Mentd. Hickley v. Hickley (1876), 2 Ch. D. 190. 
1081. Also donee of power.|—-TEMPEST v. 
CaMOYs (LORD), No. 1083, post. 
1082. Solicitors in partnership.|—e Norris, 
ALLEN v. Norris, No. 1032, ante. 
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Sect. 2.—Appoiniment of trustces: Sub-sect. 2, B. 
(e) & (f).) 

1088. Donee of power.]—On a petition for the 
appointment of a new trustee of a will in substi- 
tution for one who had died, the ct., declining to 
lay down any hard and fast rule that under no 
circumstances will a cestui que trust & one of the 
donecs of a power to appoint new trustees be 
appointed as trustee, directed the appointment as 
trustee of one of several persons beneficially 
interested in the estate of testator, who had 
nominated as trustees of his will persons to whom 
he had given beneficial interests, & on their death 
or retirement had empowered the persons bene- 
ficially entitled for the time being ‘‘ to appoint 
one or more persons to supply the vacancy.” 

I certainly do not desire to say anything which 
would one way or other affect the question of 
whether the donce of a power, or as in the case 
1 put some time ago a sole tenant for life, could 
appoint himself a trustee, & whether that would 
be a valid appointment. There is no limitation, 
as I here said, in the language of this power, the 
words being ‘‘ one or more persons ”’ without any 
limitation. There is nothing to show in the 
terms of testator’s will that it is to be some 
persons other than the donecs of the power 
(CHiTry, J.).—TEMPEST v. CAMoyYsS (LORD) (1888), 
58 L. T. 221; 62 J. P. 532. 

AOU ON :—Apld. Montefiore v. Guodalla, [1903] 2 Ch. 


1084. —— -.|—By a marriage settlement pro- 
perty belonging to the wife was settled on trusts 
in favour of the wife, her children, appointees, & 
next of kin, & if any trustee should dic, or go to 
reside abroad, or desire to retire from, or refuse 
or become incapable to act in, the trusts, the 
husband & wife, or the survivor, & after the de- 
cease of such survivor, the continuing trustees or 
trustee, or, if no continuing trustee, the retiring 
or refusing trustees or trustee, or the exors., or 
administrators of the last acting trustee, were 
empowered to appoint any ‘‘ other’’ person or 
persons to be a trustee or trustees in the place 
of the trustee or trustees so dying, or going to 
reside abroad, or desiring to retire, or refusing, or 
becoming incapable, to act. The husband & wife, 
in exercise of the power, purported to appoint the 
husband & another person to be trustees in the 
place of retiring trustees. Upon a summons 
raising the question whether the retiring trustees 
might transfer the trust property to the persons so 
appointed :—Held: (1) a power of appointing new 
trustees being fiduciary, the donee of such a power 
cannot appoint himself; (2) the terms of the power 
required that the trustee or trustees to be ap- 
pointed should be some person or persons ‘‘ other ”’ 
than the person or persons making the appoint- 
ment, therefore, upon both these grounds the 
appointment was invalid.—Re SkKEaATs’ SETTLE- 
MENT, SKEATS v. EVANS (1889), 42 Ch. D. 522; 
568 L. J. Ch. 656; 61 L. T. 5003; sub nom. SKEATS 


v. ALLEN, 37 W. R. 778. 
Annotations :—As to (1) Apld. Re Newon, Newen v. Barnes, 
1894) 2 Ch. 297. onsd. Re Shortridge, [1895] 1 Ch. 278, 
ld. Montefiore v. Guedalla, [1903] 2 Ch. 723. Distd. Jve 
Cotter, Jonnings v. Nye (1914), 84 L. J. C Refd. 
Tee A., [1904] 2 Ch. 328; Re Sampson, Sampson v. Samp- 
son, [1906] 1 Ch. 435. 


1085. -]—The donee of a power of appoint- 
ing new trustees cannot appoint himself either 





TRUSTS AND TRUSTEES. 


solely or jointly with other trustees.— Re NEWEN, 

NEWEN v. BARNES, [1894] 2 Ch. 297; 63 L. J. Ch. 

763; 70 L. T. 653; 58 J. P. 767; 43 W. R. 58; 

8 R. 309. 

Annotations :—Expld. Montefiore v. Guedalla, [1903] 2 Ch. 
723. Consd. Jt?e Sampson, Sampson v. Sampson, (1906 
1 Ch, 435. Montd. Re Hunt, Pollard v. Geake (1900), 14 
Sol. Jo. 314; Re Stamford & Warrington, Payne v. G 
{1925} 1 Ch. 162. 


1086. -]—There is no rule that a donee of a 
power to appoint new trustces is unable to appoint 
' self. The ct. will sanction such an appointment 
in special circumstances.—MONTEFIORE v. GUE- 
DALLA, [1903] 2 Ch. 723; 73 L. J. Ch. 18; 89 
L. T. 472; 52 W. R. 151; 47 Sol. Jo. 877. 


Annotation :—Distd. Ite Sampson, Sampson v. Sampson, 
{1906] 1 Ch. 435. 


See, now, Trustee Act, 1925 (c. 19), s. 86 (1). 

1087. Person subject to condition—‘‘ Return to 
England ’’—Six months visit sufficient.|—-Testator 
appointed B., then residing in Australia, one of his 
exors., & trustees, ‘‘ if & when he shall return to 
England,’’ & devised his real estates to his trustees 
upon the trusts of his will, B. returned to 
England eight years after testator’s death, for his 
health, & remained in this country six months, & 
then went back to Australa, without having 
proved the will or taken any part in the execution 
of the trusts:--Held: B. had fulfilled the con- 
dition by his residence for a substantial period in 
England; &, in the absence of evidence that he 
had dissented from or disclaimed the trusteeship 
before his return, the trusteeship & the estates 
vested in him on his coming to England.— Re 
ARBIB & CLASS’S CONTRACT, [1891] 1 Ch. 601; 60 
L. J. Ch. 263; 64 L. 'T. 217; 39 W. hi. 305, C. A. 
Aranon aaa Ite Spindler & Mecar’s Contract (1901), 

. T. 295. 


rey, 








1088, Solicitor of donee of power.|—-Re STamM- 
FORD (HARL), PAYNE v. STAMFORD, No. 1016, ante. 

1089, —--—-.|—-(1) Though the ct. will not itself 
appoint a solr. of one of the parties to be a new 
trustee, an appointment of his own solr. by the 
donee of a power to appoint is not invalid, even 
when the appointment is made without notice to 
the cestuis que trust, & the trustee appointed is 
objectionable to some of them. 

(2) The rule that the donee of a power to 
appoint new trustees cannot exercise it after the 
ct. has made an order for administration without 
the approval of the ct. applies only when there is 
a general administration order. It does not apply 
to an order for partial administration under 
R. S. C., Ord. 55, unless an inquiry is ordered as 
to the appointment of new trustees, or the pro- 
ceedings are taken for the purpose of having new 
trustees appointed.—Re CoTTER, JENNINGS v. NYE, 
[1915] 1 Ch. 307; 84 1L. J. Ch. 337; 112 L. T. 340 ; 
59 Sol. Jo. 177. 

1090. Person residing out of jurisdiction—Cestui 
que trust out of jurisdiction.|—-(1) An American 
citizen, resident in England, married an English 
lady, & her property ‘‘ was assigned to trustees 
upon trusts for the benefit of herself & her children,”’ 
& a power was contained in the settlement for 
investment of the property in American funds 
orrealty. The husband & wife remove to America, 
& the property is invested in American funds, & 
three new trustees, who are American citizens, are 
appointed :—Held: the appointment of new 
trustees was valid. 


PART II. SECT. 2, SUB-SECT. 2.— SETTLEMENT, Ham wv. Ham, [1919] t, ——.]— GREEN v. NICHOLSON 
B. (e). V. L. R. 187.—AUS. (1869), 6 W. W. & A’B. 147.— AUS. 

1083 i. Donee of wer. }—Semble : 1080 i. Person residing out of juris- a. Trustee company.]— Where 4&4 

donecs of a power o eppolntincnt of | diction—Cestui t out of juris- | vacancy occurs in a body of individual 

new trustees, whether statutory or iction tru the rem trustees may 


arising under the trust instrument, 
cannot appoint themselves.—_ Re Ham's 


a .}—Fe AY, MACKINNON  U. 
STRINGER, (1927) V. L. R. 66; [1927] 
Argus L. R. 27.—AUS. 


appoint a trustee co. to fill the vacancy 
& act jointly with them.—CROWLEY v. 


Part II.—TRustess. 


(2) Semble: the original number of trustees 
should be adhered to in any new appointment of 
trustees. 

In the abstract there ia nothing materially in- 
convenient or improper in the appointment of a 
different number (KNIGHT BrRucE, V.-C.).— 
MEINERTZHAGEN v. DAvis (1844), 1 Coll. 335; 13 
]L. J. Ch. 457; 3L. T, O. S. 452; 8 Jur. 973; 63 
ae to istd. Re_Guibert’s Trust Estat 

— : wibert’s Tr 8 
A ts ia Arch De to (iat, Stones a Rowton 

(1853), 1 Eq. Rep. 427. Folld, Hillman v. Westwood 

(1854), 3 Eq. Rep. 142. 

1091. .]—Testator bequeathed a share 
of a fund in trust for his daughter & her children, 
power being given to the trustees to invest the 
same in the public funds of any colony or depen- 
dency of the United Kingdom. The daughter 
married a domiciled citizen of the Canadian 
dominion & was permanently resident in Canada. 
It was proposed to appoint two persons, citizens 
of Canada, trustees, & to transfer the share of the 
trust fund to them for the purpose of investment 
in securities in Canada.—Re SmitTn’s Trusts 
(1872), 26 I. T. 820; 20 W. R. 695. 


(f) Number of Trustees. 


See, now, Trustee Act, 1925 (c. 19), 3. 37. 

1092. Whether original number must be main- 
tained.|—-Where a deed contains a power for the 
appointment of eight now trustees for a chapel 
the ct. held that eight & neither more nor less 
than that ought to be the number.—aA.-G. v. 
BLACKBURN (1853), 21 L. T. O. 8. 261. 

1098. ——— Appointment of greater number than 
original.|—-By an instrument of a testamentary 
nature, estates wero limited to two trustees, with 
power to each of them who should accept the 
trusts, to name & appoint any other person be 
pleased to succeed to himself in the trusts thereby 
created, after his own decease. One only of the 
two persons named as trustees accepted the 
trusts, & he, by his will, appointed three other 
persons to succeed him :—Held: such an appoint- 
ment was authorised by the power.—SANDs v. 
NUGEE (1836), 8 Sim. 130 ; Donnelly, 106 ; 56L. J. 
Ch. 329; 47 E. R. 257. 

Annotation :—Distd. Re Clark, Ex p. Davia (1843), 2 Y. & 

C. Ch. Cas, 468. 

1094, -]—D’ALMAINE  v. 
(1841), Lewin on Trusts, 12th ed. 820. 
Annotation :—Di i 

OC oak utd. Re Clark, Hc p. Davis (1843), 2 Y. & 

1095. .|—Where by a settlement a 
certain number of persons are appointed trustees, 
& power is given, upon the death or retirement of 
a trustee or trustees, to appoint any other person 
or persons to be a trustee or trustees in his or their 
room, the appointment of a greater than the 
original number of trustees is not a valid exercise 
of the power.—Re CLARK, Ex p. DAvis (1843), 2 
Y. & C. Ch. Cas. 468; 3 Mont. D. & De. G. 304; 
12 L. J, Bey. 88; 1L. T. O. S. 143; 7 Jur. 430; 
63 EK. R. 209, Ct. of R. 

1096, —— J—MBEINERTZHAGEN v. DAVIS, 
No. 1090, ante. 

1097. Appointment of lesser number than 
orl al.|— Where three trustees were named in a 
settlement with a power to the cestuis que trust to 








ANDERSON 

















679 


nominate, substitute or appoint any person or 
persons in the place of the said present or other 
trustee or trustees, who should die,’ etc. :—Held : 
an appointment of two persons only in the room 
of the three original trustees was a valid a veear 
ment.—Re PooLe BatTuurst’s Estate a 4), 2 
Sm. & G. 169; 65 BH. R. 351; sub nom. Re Poote 
BaTuurst’s Estate, Re SoutH WALES RAILWAY 
Act, 1845 & SourH WaLEs AMENDMENT ACT, 
1846, Ex p. BarHurst, 23 L. T. O. S. 218; 18 
Jur. 568. 

1098. .|—The trustees of a deed had 
a discretionary power of distribution over a fund 
amongst a class of children, who in default took 
equally. There were originally five trustees, one 
of whom was a member of the class. After the 
death of the surviving trustee, three new trustees 
were appointed under a power, one of whom, A., 
was a momber of the class. These three appor- 
tioned the fund, except a minute portion, amongst 
the three survivors of the children equally, in- 
cluding A.:—Held: the appointment of three 
trustees, instead of five, was not void.—Rk&£ID v. 
Rep (1862), 30 Boav. 388; 8 Jur. N. S. 499; 
10 W. R. 225; 54 E.R. 939. 
Annotation :—Refd. Tempest v. Camoys (1888), 58 L. T. 221, 

1099. ——— .]|—Re CUNNINGHAM & BRADLEY 
& WILSON (1877), 12 L. J. N. O. 214. 
Annotation :—Refd. West of England & South Wales Dis- 

trict Bank v. Murch (1883), 23 Ch. D. 138. 

1100. 


No. 1119, ante. 

1101. .|—Re Murcer, BELL v. WITTS 
(1894), 38 Sol. Jo. 338. 

1102. ———.]—-By a will three trustces were 
appointed ; &, in the power of appointing new 
trustees, it was provided that, if the trustees 
thereby appointed, or to be appointed under the 
power, or ek of them, should dio or be desirous 
of being discharged, etc., it should be lawful for 
the surviving & continuing trustees or trustee, or 
the exors. or administrators of the last surviving 
or continuing trustee, to appoint any other 
person or persons in the stead of the trustee or 
trustees so dying, ctc., either solely or jointly with 
the other trustee or trustees; & that thereupon 
the trust estates should be conveyed so as to vest 
in the surviving or continuing trustees or trustee 
& the new trustee or trustees, or, if there should 
be no such surviving or continuing trustee, in such 
new trustees only. One of the persons named 
trustees died in testator’s lifetime. The survivor 
of the two trustees, being desirous of retiring, 
appointed one new trustee in his own place :— 
Held: the appointment was invalid; & the ct. 
would not, andee the power, appoint two trustees 
only, without being satisfied that such a course 
was for the benefit of the cestuis que trust.— 
LONSDALE (EARL) v. BECKETT (1850), 4 De G. & 
Sm. 73; 19 L. J. Ch. 342; 16 L. T. O. S. 229; 
64 E. R. 740. 

Annotation :—Folld. Nicholson v. Smith (1857), 3 Jur. N. 8. 


813. 

1108. .|—Three trustees appointed in 
a will, with power for the surviving rustee, his 
exors., administrators or assigns, with the consent 
of A., to appoint one or more person or persons 


to be a trustee or trustees in the room, etc., & 











|—Re COATES TO PARSONS, 


























SANDHURST & NORTHERN DIStRicT | numb ” ar 
TRUSTEES Co., LTD. (1898), 2 VL R. Afecy nt 
661.—AUS. propert 

or 8 


PART Il, SECT. 2, 8UB-SECT. 2,— 
1008 i, Whether ort 
be matniannate  aginal ny tt Geen 


any d 


inal.J—A party, by 
trust deed of settlement, conveyed his 

to four trustees, & 
vors whereof a majority to he 
@ quorum, with power, in the event of 
eclining to act, or d 
& assume other proper persons in 
heir place’; two only accepted, & 
hey by deed of assumption, assumed 


three in place of the two who declined : 
—Held: ultra vires, & the assumption 
of all the three was void.—FERRIE v. 
BAIRD (1884), 12 Sh. (Ct. of Sess.) 672 ; 
9 Fac. Coll. 350.,—SOOT. 


acceptors 


ying, to *‘ add 


1098 fi. —— Soe Gi Uae nee v. 
MAOKENZIB (1835), 13 Sh. (Ot. of Sess.) 
1082; 10 Fac, Coll, 880.—S0QT, 
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Sect. 2.—Appoiniment of trusiees: Sub-sect. 2, B. 
(f), & C. (a), (0) & (c).) 


thereupon the trust estates to be vested in such 
trustee or trustees solely or jointly with the 
continuing trustee or trustees :—Held: to autho- 
rise the appointment by the surviving trustee of 
two trustecs to act with him without specifying 
in whose place.—LILLMAN v. WESTWOOD (1854), 
3 Eq. Rep. 142; 24 1. J. Ch. 57; 24 L. T. O.S. 
1543; 3W.R. 41. 

1104, ——- ——_.]—-Devise in 1832 to three trus- 
tees A., B. & C. & their heirs, with a power that if 
any of the trustees should dic, or be desirous to be 
discharged, ctc., then it should be lawful for the 
surviving or continuing trustees or trustee, or the 
exors., etc., of the last surviving or continuing 
trustee, by deed to appoint any person in the place 
of the trustee or trustees so dying or desirous to 
be discharged, etc., & testator appointed A., B. 
& ©. his exors. A. died in testator’s lifetime. 
B. & C. renounced probate, & administration was 
granted to the widow of testator: & immediately 
afterwards, in 1845, B. & C. by deed duly exccuted, 
reciting that they were desirous of retiring from 
the trusts, & referring to the power aforesaid, ap- 
pointed two other persons to be trustees in their 
own room. The widow died, B. died, & one of 
the persons so last appointed died. The survivor 
of the persons so last appointed thon sold, in 
execution of the trusts :—Held: (1) the appoint- 
ment of 1845 was bad; (2) C. might now appoint 
two other persons in the room of B. & A. who had 
died in testator’s lifetime ; & C. & such two new 
trustees, or if ©. should still decline to act, such 
two new trustees together with a third new trustee 
to be by them appointed in the room of C., could 
make a good title. 

A. having died in testator’s lifetime, the devise 
was treated as a devise originally to three trustecs, 
& the number was required to be raised to three.— 
NICHOLSON v. WRIGHT (1857), 26 L. J. Ch. 312; 
29 L.T. 0.8.52; 5W.R. 4313 sub nom. NIcHOoL- 
SON v. SMITH, 3 Jur. N. 8. 313. 

a notatone :—Refd. Pcll v. De Winton (1 857), ove G.& J. 


Re Glenny & Hartley (1884), 25 611; ke 
Norris, Allen v. Norris (1881), 27 Ch. D. 333. 


1105. -|—EMMET v. CLARK, No. 1068, 
ante, 

Trustees of settlement of land.|—See Trustee 
Act, 1925 (c. 19), s. 34. 








C. Under Statute. 
(a) In General. 

See, now, Trustee Act, 1925 (c. 19), 8. 36. 

1106. Personal representatives of deceased sole 
trustee—Cannot be required to exercise statutory 
powers—At request of beneficiaries.|—The exors. 
of the sole exor. of a deceased sole trustee whose 
sole exor. had never acted in the trust, were applied 
to in Apr. 1883, to take steps to enable the tenant 
for life of a small sum of stock standing in the 
name of deceased trustce to receive the dividends. 
In May, 1883, the exors. handed to the solr. of the 
tenant for life the probate of their testator’s will, 
that he might produce it at the Bank of England, 
which he did. After some correspondence, in the 
course of which the exors. asked for evidence of 
the title of the cestuis que trust, which did not ap- 
pear to have been produced, the solr. of the tenant 
for life about the end of May sent a power of 
attorney to be executed by the exors. to enable 
her to receive the dividends. The exors. did not 
execute or return the power. In July the solr. of 
the tenant for life applied to the exors. to appoint 
new trustees under Conveyancing and Law of 
Property Act, 1881 (c. 41), to which the exors. 
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replied. stating their ignorance of the title of the 
cestuis que trust. Ultimately, in Nov. 1883, the 
cestuis que trust presented a petition for the ap- 
pointment of new trustees & a vesting order :— 
Held: (1) the representative of a deceased trustee 
is not bound at the request of the cestuis que trust 
to exercise the power of appointing new trustees 
given by Conveyancing & Law of Property Act, 
1881 (c. 41); & the refusal to do so was not 
a sufficient reason for ordering the exors. to pay 
the costs of a petition for the appointment of new 
trustees. (2) If the representatives of a deccased 
trustee allow a transfer into their own names of 
the trust fund, they will be taken to have accepted 
the trust.—/?e Knieut’s WILL (1883), 26 Ch. D. 
$2; 538 L. J. Ch. 223; 49 L. T. 7743; 32 W. R. 
336 ; on appeal (1884), 26 Ch. D. at p. 90, C. A. 
Annotations :—Mentd. Ie Carthew, Re Paull (1884), 51 L. T. 
435; In the Estate of Plant, Wild v. Plant, [1926] P. 139. 
1107. Exercise of statutory power—Overrides 
provision in instrument for consent of beneficiary.]} 
—A. settlement of real estate of which there were 
four trustees, provided that if the trustees thereby 
appointed ‘‘ or any future trustce or trustees to be 
appointed in the place of them or any of them as 
hereinafter mentioned ’”’ should die or be desirous 
of being discharged, ctc., it should be lawful for 
the ‘‘ surviving or continuing trustee or trustees 
for the time being,” with the consent of the tenant 
for life, or in tail for the time being entitled in 
possession, to appoint a new trustee or new trustees 
in the place of the trustee or trustees so dying, etc. 
In 1872, four new trustees were appointed under 
Trustee Act, 1850 (c. 60), in the place of two de- 
ceased & two retiring trustees. After this a 
decree was made for carrying the trusts of the 
settlement into execution. Two of the trustees 
of 1872 being dead, & another desiring to retire, 
pltf., who was an infant tenant in tail in possession, 
took out a summons to appoint new trustees. W., 
the continuing trustee, took out a summons asking 
that he might be at liberty to appoint new trustecs. 
A reference to chambers being directed, W. pro- 
posed new trustees whom the ct. considered to be 
roper persons, but to whom all the persons 
eneficially interested objected :—Held: the per- 
sons nominated by W. must be appointed, though 
the tenant in tail in possession did not consent, 
for as the power in the settlement only applied to 
filling up vacancies in the number of original 
trustees, or trustees appointed under the power, 
it had come to an end when new trustees were 
appointed by the ct. in 1872, & the fetter imposed 
by the settlement on the exercise of that power 
did not apply to the new power given to the 
continuing trustce by Conveyancing & Law of 
Property Act, 1881 (c. 41), which enabled him to 
fill up vacancies in a body of trustees not coming 
within the scope of the power in the settlement.— 
CECIL v. LANGDON (1884), 28 Ch. D. 1; 54 L. J. 
Ch. 313; 51 L. T. 618; 33 W. BR. 1, C. A. 
aren :—Consd. Re Wheeler & De Rochow [1896] 1 Ch. 


1108. Supersedes special provision in private 
Act.|—A private Act, passed in 1869, enacted that 
Lord Cranworth’s Act, 1860 (c. 145), s. 27, should 
be deemed & taken to apply to the trusteeship of 
the ‘‘ Manchester estates’? comprised therein ; 
‘* provided that every new trustee of estate shall be 
appointed with the approbation of the Ct. of Ch.” 
In 1886, a deed was executed by the continuing 
trustees appointing new trustees under the power 
‘‘ vested in them by statute.”’ This deed contained 
the usual declaration vesting the estates in the 
new trustees ; but the appointment was not made 
with the approbation of the ct. :—Held: the deed 





Part I1.—TRvustexs. 


must be construed as if the special provision 
contained in the private Act had formed part of 
Lord Cranworth’s Act, 1860 (c. 145); as Lord 
Cranworth’s Act, 1860 (c. 145), had been repealed, 
the ct. could not add that special provision to the 
general power of iy alas? given by Con- 
veyancing & Law of Property Act, 1881 (c. 41); 
& the new trustees were well appointed.—He 
LLoyp’s TRUSTEES (1888), 57 L. J. Ch. 246. 

1109. Court cannot control.|—-The ct. has 
no jurisdiction under Trustee Acts to appoint new 
trustees of a will against the wishes of an existing 
sole trustee desirous of exercising his statutory 
powers of appointing new trustees under Convey- 
ancing & Real Property Act, 1881 (c. 41), s. 31, 
even though the application to the ct. is made by 
a majority of the beneficiaries, & the existing 
trustee has himself no beneficial interest.—Re 
II1GGINBOTTOM, [1892] 3 Ch. 132 ; 62 L. J. Ch. 74 ; 
67 L. T. 190; 3 R. 23. 

1110. Donee cannot appoint himself.]— 
Under the statutory power of appointing new 
trustees conferred by the Trustee Act, 1893 (c. 53), 
s. 10 (1), the person making the appointment 
cannot validly appoint himself, either alone or 
jointly with any other person.—Re SAMPson, 
SAMPSON v. SAMPSON, [1906] 1 Ch. 435 ; 75 L. J. Ch. 
302; 941. T. 241; 54 W.R. 342; 50Sol. Jo. 239, 








(6) When Appointment may be made. 
See Trustee Act, 1925 (c. 19), 8. 36. 


1111. Absence abroad for more than twelve 
months—Settlement executed prior to Act.|—A 
settlement executed in 1878 contained no express 
power to appoint new trustees, but there was a 
declaration that the husband & wife during their 
joint lives, & the survivor of them during his or 
her life, ‘‘ shall have power to appoint new trustees 
or a new trustee for this settlement.’’ There was 
no express reference to the power of appointing 
new trustees conferred by Lord Cranworth’s Act, 
1860 (c. 145), s. 27, which was then in force :— 
Held: after the commencement of Conveyancing 
Act, 1881 (c. 41), the husband & wife were the 
proper persons to exercise the power conferred 
by sect. 31 of that Act, of appointing a new trustee 
in place of one of the trustees who had remained 
out of the United Kingdom for more than twelve 
months, though sect. 27 of Lord Cranworth’s Act 
did not provide for, & the parties when they 
executed the settlement probably did not con- 
template, the occurrence of a vacancy in that 
event.—Re WALKER & Huanes’ CONTRACT (1883), 
24 Ch. D. 698; 53 L. J. Ch. 185; 49 L. T. 597. 


Annotations :—Consd. Je Boucherctt, Barne . Erskine, 
Doh aioe 180. Refd. Re Wheeler & Do Rochow, [1896] 


1112. Trustee returning to England for one 
week.]—-One of two trustees purported to appoint 
& new trustee in the place of his co-trustee under 
the power in that behalf conferred by Trustee Act, 
1893 (c. 53), s. 10 (1), on the ground that the co- 
trustee had resided abroad for more than twelvo 
months. The co-trustee had remained out of the 
United Kingdom for more than twelve months, 
except for one week when he was in London :—- 
Held: the event upon which the power arose had 

Sees ae a ee 





PART Il. gael hee 2.— 


b. Trust property in colony & abroad 
Wh arancy in trustees in colony.) — 
ere there is trust property in this 
colony as well as in England, & a 
yocaney occurs in the t 
an an cen ney 2 ih trustee may be 
(a) such vacancy, under 


survivin 
place o 


or cont 


v. THORPE (1890), 16 V. L. R. 85.— 
AUS. 


PART II. peur. 2 alana 2.— 
. (c 


6. Surviving or continuing trustee.) 
—Under Trustee Act, 8. 
appointment eat be made py the 

nuing trustee in 


the trustee desiring to be 
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not happened & the appointment was bad.—Re 
WALKER, SUMMERS v. BARROW, [1901] 1 Ch. 259 ; 
70 L. J. Ch. 229; 49 W. R. 167; 45 Sol. Jo. 119. 


(c) Who may Appoint. 

See Trustee Act, 1925 (c. 19), s. 36. 

1113. Personal representative of last surviving or 
continuing trustee—Executor of sole trustee.]— 
The power of appointing new trustees given by 
Conveyancing Act, 1881 (c. 41), s. 31, to ‘‘ the 
personal ra Uherea inane of the last surviving or 
continuing trustee ’’ includes the case of an exor. 
of a sole trustee.—He SiiAFrTo’s Trusts (1885), 
29 Ch. D. 247; 54 L. J. Ch. 885; 53 L. T. 261; 
33 W. R. 728. 

1114. ——— No person able or willing to act—-Donees 
of power unable to agree.|—e Sitepparp’s 
SETTLEMENT TRusTs, [1888] W. N. 234. 

1115. Donee of power unascertain- 
able.|——-Crapock v. WITHAM, [1895] W. N. 75. 

1116. Trustees dying in lifetime of testator.} 
—Conveyancing Act, 1881 (c. 41), s. 31, does not 
enable the personal representative of the survivor 
of two trustees nominated by a will, but dying 
before testator, to appoint new trustees of the will. 
—-NICHOLSON v. FIELD, [1893] 2 Ch. 511; 62 
oe Ch. 1015; 69 L. T. 209; 42 W. RR. 48; 3 R. 











-.]—See, now, Trustee Act, 1925 (c. 19), 





Execution with general grant of pro- 
bate—Though trustees named in will of sole 
surviving trustee.) —-Conveyancing Act, 1881 
(c. 41), s. 31, does not enable a sole surviving trustee 
of a will to appoint by his will, in continuation to 
himself, trustees of the will of original testator. 

The sole surviving trustee of a will by his will 
appointed general exors., & also purported to 
appoint special exors., for the purpose of executing, 
in continuation to himself, the trusts of the will 
of original testator. The general exors., obtained 
a grant of probate of the will of the trustee to 
themselves as ‘‘ general exors.,’’ without any 
reservation of power to the special exors. to come 
in & prove, & proceeded by deed to appoint two 
persons to be trustees of the will of original 
testator. Subsequently probate of the will of the 
trustee, limited to the trust estates of original 
testator, was granted to the persons named as 
special exors. :—Held: the will of the trustee did 
not operate as an exercise of the power of appoint- 
ing new trustees conferred by Conveyancing Act, 
1881 (c. 41), s. 31, but as the general exors. were, 
at the time when the deed of appointment was 
executed, in possession of a general grant of 
probate, which was the only probate then in 
existence, they were ‘‘ personal representatives ”’ 
of a last surviving trustee within the meaning of 
the sect., & therefore the deed was a valid appoint- 
ment of trustees. 

There would be manifest inconvenience in vesting 
the power of appointment in persons about whom 
there is a doubt whether they will prove or not, & 
who in the meantime may be inaccessible, & I 
cannot but think that those who can for the time 
being produce the only evidence of office & 
authority were intended by the legislature to be 





discharged ; but the sect. does not 
contemplate the appointment by the 
surviving trustee of some one in his 
own stead.—Re NATIONAL TRUST Co. 
& McLAUGHLIN (1925), 57 O. L. R. 
319.—CAN. 

d. Donees of power — No 
beneficially entitled in possession. |— 
The power of appointing trustees 
given by Conveyancing Ordinance, 


4 (1), an erson 


the 
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Sect. Pg ar ar es of trustees: Sub-sect. 2, C. 
(c) & (a), & D. (a) & (b) i.) 


the personal representatives of the testator for the 
purpose of appointing his successor as trustee 
(KEKEWICH, J.).—He PAaRKER’s Trusts, [1894] 
1Ch. 707; 638 L. J. Ch. 316; 70 L. T. 165. 
1118. —— Acting executor—Only proving execu- 
tor.|—H., by his will dated in 1875, devised his 
real estate to trustces to certain uses. ‘The will 
contained no power of appointing new trustees, 
but in effect referred to the powers given by Lord 
Cranworth’s Act, 1860 (c. 145). H. died in 1877. 
The last surviving trustee died in 1888, having by 
his will appointed threc exors. Probate was 
granted to one only, power to prove being reserved 
to the other two. In 1894 the proving exor., 
in exercise of the power given to him by Trustee 
Act, 1893 (c. 53), & of every other power enabling 
him, appointed new trustees of L.’s will. The 
other two exors. were alive at the date of this 
appointment, but died without having taken pro- 
bate :—Held: having regard to the saving 
clause in Conveyancing Act, 1881 (c. 41), 5. 71, 
the appointment was good as having been made 
by the “‘ acting exor.”’ of the last surviving trustee 
within Tord Cranworth’s Act (c. 145), 8. 27.— 
He BOUCHERETT, BARNE v. ERSKINE, [1908] 1 Ch. 
180; 77 1. J. Ch. 205; 98 1. T. 32; 52 Sol. Jo. 


1119. Continuing trustees—-One trustee abroad 
for more than twelve months.|—-Land was con- 
veyed to eleven trustees upon trusts for the benefit 
of the Wesleyan Methodists. The deed of con- 
veyance contained a power of appointing new 
trustees if the trustees for the time being should, 
by death, incapacity, or refusal to act in the 
trusts, be reduced to five. ‘The power was to be 
exercised by vote at a general meeting, & the 
original number of trustees was to be filled up. 
It was further provided that the power might be 
exercised even if the number of trustees were not 
reduced to five. One of the original eleven 
trustees died, & another had remained more than 
twelve months out of the United Kingdom. The 
nine remaining trustees, by deed purporting to be 
in pursuance of Conveyancing Act, 1881 (c. 41), 
s. 31, appointed a new trustee in the place of the 
trustee who was abroad :—-Held: (1) the appoint- 
ment was a good one under the Conveyancing Act, 
8. 31, although the trustee who was abroad did 
not join with the remaining trustees in making it, 
it not being shown that he was willing & com- 
petent to do so; (2) it was not necessary to fill 
up the original number of trustees, inasmuch as tho 
appointment was made in an event not con- 
templated by the deed, which therefore could not 
be said to show any “‘ contrary intention ”’ so as to 


exclude the provisions of sect. 31 of the Act.— 


ne 
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Re Coates to Parsons (1886), 34 Ch. D. 370; 

56 L. J. Ch. 242; 66 L. T. 16; 35 W. R. 376. 
1120. Retiring trustee.) — Re OvriEer, Re 

STEPHENS’ Trusts (1895), 89 Sol. Jo. 484, 0. A. 


(4) Number of Trusices. 

See Trustee Act, 1925 (c. 19), as. 34, 36, 37. 

1121. Appointment of one trustee in place of 
two.|—-The power of appointing new trustees given 
by Lord Cranworth’s Act, 1860 (c. 145), s. 27, 
authorises a retiring trustee, one of two ori inally 
appointed, to appoint a single trustee in place of 
himself, the other original trustee having previously 
disclaimed without acting.—WrEstT OF ENGLAND 
& SoutTu WALES District BANK v. MuRCH (1883), 
28 Ch. D. 1388; 31 W. R. 467; sub nom. WEST OF 
ENGLAND BANK v. MuRCH, Re BooKER & Co., 52 
L. J. Oh. 784; 48 L. T. 417. 

Annotations :—Refd. Re Leon, (1892] 1 Ch. 348; Re 
Morrison, Morrison v. Morrison, [1901] 1 Oh. 701; Ite 
Tollemache, (1903) 1 Ch. 457. Mentd. Niemann 
Niemann (1889), 43 Ch. D. 198, 

See, now, Trustee Act, 1925 (c. 19), s. 37 (1) (e). 

1122. When increase can be made—On appoint- 
ment to supply vacancy.]—(1) The ct. has juris- 
diction, under Trustee Act, 1850 (c. 60), s. 32, to 
appoint an additional trustee, although there is 
no vacancy in the existing number of trustees. 

(2) Semble: under Conveyancing Act, 1881 
(c. 41), s. 3 (2), an additional trustee can only be 
appointed when an appointment is being made to 
fill up a vacancy in the trusteeship.—Re GREGSON’S 
Trusts (1886), 34 Ch. D. 209; 56 L. J. Ch. 286 ; 
35 W. R. 286. 

See, now, Trustee Act, 1923 (c. 19), s. 26 (6). 

1123. Power to appoint additional trustees—_For 
separate part of property.|——-Conveyancing Act, 
[882 (c. 3Y), s. 5 (1), authorises the appointment of 
a separate set of trustces for a part of the trust 
property held on distinct trusts only when an 
appointment is being made of new trustees of the 
whole property. It does not enable the existing 
trustees of the whole property to retire from the 
trusts as to part by means of an appointment of 
new trustees of that part.—SaviLE v. COUPER 
(1887), 36 Ch. D. 520; 561. J. Ch. 980; 56 L. T. 
907; 35 W. R. 829; 38 T. L. R. 817. 

Annotation :-—Distd. ’e Mossa’s Trusts (1888), 87 Ch. D. 613, 


D. Appointment by Court. 
(a) In General. 

See, now, Trustee Act, 1925 (c. 19), sg. 41-43. 

1124. Jurisdiction of court to appoint—To ap- 
point trustees of land in Ireland—Cestuis que 
trust in England.]—te Hewitt’s Estate, No. 1735, 

ost, 
. 1125. —-__ Where no property vested in 
existing trustee.|—The power of appointing new 





8. 28, re-enacted by Trustee Act, 1883, 
8. 79, is not restricted to cases iu which 
there is some ascertained person who 
is beneficially entitled in possession. 
Where there is no such person the 
donees of the power may act at their 
own discretion.—EDWARDS v. OWEN 
(1881), 3 N. 4. Ta. HK. GC. A. 225,.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (a). 


e. Jurisdiction of court to appoint 
—-Donee of power resident abroad.|— 
The ct. has jurisdiction to appoint new 
trustees where the power of appoint- 
ment under the document creating 
the trust cannot be exercised without 
reference to HKngland.—Ite ORLEBAR 
(1889), 15 V. Ll. R. 567.—AUS. 

{. —-~-.}—Where an application for 
the appointment of a new truatoe in 
the place of one incapacitated ia, in 


the opinion of the ct., dwy made & 
sorved, the ct. has power, under 16 
Vict. No. 19, ss. 30, 32, to appoint as 
prayed, & also to make a vest 
order. as Migr eens to the rulo 
ractice in the Colony, it can direct 
he master to appoint, & the vesting 
follows tho appointment without 
any subsequent order.—PLOMLEY v. 
RICHARDSON & WRENCH, LTD., 11894] 
A. C. 632, P. C.—AUS. 

g. ——— Vacancy created dy resigna- 
tion.}—The ct. has no power under 
Trustee Act, 1898, to fill a vacancy 
created by resignation.—He JOHNSTON'S 





h. .}~Re Ham’s SSTTLEMENT, 
Ha v. HaM, (1919) Vv. L. R. 187.— 


—-PROUDFOOT vy, TIFFANY 


k. ———. 
(1865), 11 Gr. 461,——OAN. 


}.——- When sanctioning scheme under 
Code of Civil Procedure, 8. 539.)—Under 
above sect. the ct. in sanctioning a 
scheme et ae for the appoint- 
ment of additional or new trustees, 
though such appointment may not 
be in oonformity with the original 
constitution of the trust or with the 
rules in force in respect to it.— PRAYAG 
Doss JI VARU MAHANT Vv. TIRUMALA 
SHIRANGACHARLAVARU (1905), I. L. R. 
28 Mad. 319.—IND. 


m. Executor functus officio—No 
trustee apnotnted by will.) — Testatrix 
by her will gave certain peouniary 
legacies & devised & bequeathed the 
residue of her property to A. for life 
with roroainder 10 certain name 
ersons, No trustees were appointed 
y the will. No debts were due by 
testatrix at the date of her death. 
The exor., having paid all funeral & 
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trustees conferred by Trustee Act, 1850 (c. 60), 
s. 32, applies to the simple office of trustee, & it 
is not necessary to the exercise thereof that any 
estate or property should be vested in the trustee. 
—Re Boyce, Re Buiackwoon’s Trusts (1864), 
4 De G. J. & Sm. 205; 3 New Rep. 396; 33 
L. J. Ch. 890; 9 L. T. 670; 10 Jur. N. 8.188; 12 
W. R. 359, ; 46 EB. R. 896, L. C. 


Annotations :—Refd. Re Phelp’s Settimt. Trusts (1885), 53 
L.T.27; Re M., (1899) 1Ch. 79; Re A., [1904] 2 Ch. 328. 


(b) When Appointment will be Made. 
i. In General. 
See, now, Trustee Act, 1925 (c. 19), ss. 41—43. 


1126. Discretion of court.|]-—— Re MoRGAN’S 
ee SETTLEMENT TRustTS (1888), 4 T. J. R. 
325. 

1127. Whether court will appoint—Trust estate 
devised by surviving trustee—On same trusts as 
originally.|—Where testator devised estates to 
trustees, their heirs & assigns, on certain trusts, 
& the surviving trustees devised the trust estates 
upon the same trusts on which he held the same :-— 
Held: the cestuis que trust were cntitled to have 
new trustees appointed of the original will.— 
OCKLESTON v. HEAP (1847), 1 De G. & Sm. 640; 
63 K. R. 1231. 

Annotations :-—Consd. Hall v. May (1857), 3 K. & J. 585; 
ite Morton & Hallett (1880), 15 Ch. D. 143; Ite Waidanis, 
Jtivers v. Waidanis, [1908] 1 Ch. 123. 

1128. ——— One trustee disclaiming.|] —One of 
three trustees under a will had disclaimed & another 
had become lunatic. Upon pctition of the sole 
acting trustee & the cestuis que trust in the matter 
of the lunacy :—Held: the ct. had no jurisdiction 
to appoint a new trustee in place of the disclaiming 
trustee; but the ct. appointed two persons 
trustees in the place of the lunatic.--Re SmitrH 
(1848), 17 L. J. Ch. 415; 11 L. T. O.S. 409, LC. 

1129. De facto trustee acting as such.]— 
Re Hapuny, Ex p. HADLEY, No. 1015, anle. 

1130. Power vested in husband & wife— 
Husband refusing to concur in appointment—Ap- 
plication by husband.|— Where a power of appoint- 
ing trustees in a settlement is vested in husband & 
wife & the husband refuses either to concur with 
the wife in the appointment or to approve of a 
person nominated by her, a claim filed by him 
for the appointment of trustees under the direction 











testamentary expenscs, held certain 
shares, representing the rosidue of 
the estate. On an application by the 
tenant for life & the remaindermen for 


tho ct. will not interfere unless the 
master has evrercised his discretion 584,.—CAN. 
upon wrong principles. ~JOHNSTONK t. 
v. JOHNSTONE (1902), 25. R. N.S. W. 
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of the ct., was dismissed with costs.—FRY v. 
WATSON (1853), 21 L. T. O.S. 84; 1 W. R. 282. 

1131. ——— Judicial separation—Husband 
abroad.|—te SOMERSET, [1887] W. N. 122. 

1132. Three trustees disclaiming—Only two 
appointed—Appointors abroad.] —/t?e HumPuHury’s 
Estate (1855), 1 Jur. N.S. 921. 

1133. Trustees desirous of retiring.|]-—-New 
trustee appointed by the ct. where the power to 
appoint new trustees only contained the words 
‘‘ die, or decline, or become incapable to act,” 
& where a trustee who had acted was anxious to 
retire.—te ARMSTRONG’S SETTLEMENT (1857), 5 
W.R. 448. 

1134, .|—New trustee appointed by 
the ct. where the powcr to appoint new trustces 
only contained the words “‘ shall die, or become 
incapable, or be unwilling to act,’? & where two 
trustees who had acted, desired to be discharged 
from the trusts.—Re WoODGATE’s SETTLEMENT 
(1857), 5 W. R. 448. 

1135. Existing trustee desirous of con- 
tinuing in trust.|—Re BLANCHARD, No. 1297, post. 

1136. Trustee having interest in neglecting 
duties—-No present danger.|—(1) A person who has 
a contingent interest in a trust fund has a locus 
standi to present a petition for the appointment 
of new trustees. 

(2) Though no case of present danger to such 
contingent right be shown, it is sufficient ground 
for an appointment of new trustees, that the 
person who holds the office of trustee might have 
an interest in neglecting it. 

(3) In a case where the tenant for life was in 
possession, & considered the appointment un- 
necessary, each party was ordered to bear his own 
cuosts.—fe SHEPPARD’s TRUSTS (1862), 4 De G. F. 
& J. 423; 1 New Rep. 76; 32 L. J. Ch. 2335 7 
L. T. 877; 9 Jur. N. S. 711; 11 W. R. 60; 45 
E.R. 1247, L. JS. 

1137. Trustee failing to act.]—-Where 
a trustee & exor. has proved the will only, & done 
no other act, & taken no notice of applications, 
nor appeared on a petition served upon him, the 
ct. will appoint another trustce in his room, & 
make a vesting order under Trustee Act, 1850 
(c. 60).—Re BYRNE’s TRUST (1868), 18 L. T. 631. 

1138. Trustee refusing to act.]|—TARLTON 
v. TITLEY (1850), 15 LL. T. O. S. 825; 14 Jur. 848. 





























eee) BstTatK (1896), 4 B.C. Rk. 


No trustees appointed by will 
— One of two executors dying.) — le 








the apointment of trustees of the  90.—AUS. 5 ; ad 

will :—-Held: the ct. had jueiediction PHILPOTT (1878), 4 V. L. R. 20.—AUS. 

to appoint trustees.—PoLLock vu, PART II. SECT. 2, SUB-SECT. 2.— a. Trustee resident out of pre 

ENNIs, (1921) 1 I. 2. 181.—IR. D. (b) i. yg ema Jone TRUSTS aah 
5 QO. . : 


n. -——~ iztent of.J—The power of 
tho ct. to appoint an additional 
trustee is not confined to cases where 
more than one trustee was originally 
appointed.—Re HIVES (1913), 32 N. Z. 
L. lt. 719.—N.Z. 


0. Necessity for security.) -— Where tho 
the ct. appoints new trustees under a 
will, the former onos be dead or 


1126 i. Discretion o 
appointment of a fit 
to be w new trusteo is a matter largely 
within the discretion of the judge who 
hears & decides upon the 
if, after a full consideration of the 
circumstances, it does not appear that 
discretion has been wrongly 
oxercised, or that the rules governing 
the making of such appointments 








court.] -~ The 


20 oO. I. nh. 45 9 
c proper person 


1 O. W. N. 532.—CAN 
b. Original nominee not accept- 
ing. J—Re QUINLAN (1835), 1 Jo. Ix. 
Ir. 519.—IR. 

Cc. Property in England & in 
New Zealand—Separation of trusts.}— 
Re Svorr’s WiuL (1874), 2 C. A. 441; 
1 J. R. 162.—N.Z. 





etition, & 








insolvent, it has no authority to have been infringed, the appointment d. Objection by beneficiaries to 
require the new trustees to give made will not bo disturbed.—e person nominated by trustees.] — Kisk- 
security.—O°HARA ¥. CUTHBERT (1859), CRoNAN’s EsraTr (1899), 31 N.S. 2. DALE v. SCOULAR (1908), 28 N. ZL, R. 
1 Ch. Ch. 304.—CAN. (19 R. & G.) 477.—CAN. 102.—N.Z. 

Pp. ——.J—A now t d 1138 i. Whether court will appoint — e. —— Ambiguity in statute.}—Re 
by the ct. in the BIuGe OF nee ee Trustee refusing to act.)- te MOONY MoGregor, [1919] KN. Z L. KR. 551. 
pated ie will is not required to (1845), 2 Jo. & Lat. 391.—IR. —N.Z. 

© sec y for the due performance 1138 fi. —— .J)— PLUNKET ¥. . on 
of the trusta—Re Hunp's Ksrare SMITH (1844), 81. Wq. 1. 523.--IR. gts perinnfliah trust Part chant | 


© trusts. 
(1892), 15 P. R. 7.—CAN. 


; q. Discretion of master—Interference 
Y court.|—Where the ct. has re- 
ferred it to the master to appoint a 
hew trustee, & the master in his 
discretion has made such appolatment, 





1138 iii. — — ——.]-—~ PRESTON tv. 
MELVILLE (VISCOUNT) (No. ze (1840), 
8 Cl. & Fin. 16; 8 E.R. 7. COT. 

r. Refusal o ( 
to convey realty jointly to himse 
trustee — Death intestate.|—Re Bossi’s 


r 
-—— The ct. will not appoint new 
trustees under an English trust, even 
where part of the trust estate consists 
of heritable aaa? in Scotland.— 
BROcKIE (1875), 2 R. (Ct. of Sessa.) 


hme ple 
new 
923: 128c, L, R. 604.—SCOT. 
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(b) 2., 72., dit., dv. & v.] 








aes .J—Jonzs v. JoNES, No. 1001, 
ante. 
1140. Trustee convicted of felony.|—Re 





DANSON, No. 1998, poat. 

—— To dischar a duties of executor.|—See 
EHxEcuToRS, Vol. X XIII., p. 51, Nos. 202-294. 

—— Although no vacancy.|—Sce Nos. 1244- 
1250, post. 

Trustee for purposes of Settled Land Act— 
Trustee appointed by court desirous of retiring— 
Necessity for application to court.|—See SETILE- 
MENTS, Vol. XJ.., p. 782, No. 3130. 


. Where Alternative Method Available. 


at Donee of power willing to appoint.|— 
Trustee Act, 1850 (c. 60), does not give juris- 
diction to the Ct. of Ch. to exercise a power of 
appointing new trustees vested in a donee, who is 
willing to execute the power, however, irregularly 
the donee may have previously intended to exercise 
it; nor jurisdiction to remove a trustee willing 
to ‘act, although previously desirous of retiring. 

On petition under Trustee Act, 1850 (c. 60), for 
appointment of new trustees, where a continuing 
trustee was at first desirous of retiring, but after- 
wards was willing to remain, & the donee of the 
power of appointment at first refused to exercise 
the power without a consideration being paid to 
him, but afterwards consented to execute it, the 
petition was dismissed, but without costs.—Re 
Hopson’s SETrLeEMENT (1851), 9 IWJare, 118; 68 
K. R. 4893; sub nom. Re HODGSON’S SETTLEMENT, 
201. J. Ch. 5515 17 L. T. 0. S. 2415 15 a 552. 


Annotations : Reta. Re Bihar ( een) 3 De G. & J. 
131; Re Combs (1884), 5 ; Re iiggaabottorn, 
(1892) 3 Ch. 132. 

122, 


: ye ——.J]—Re Surron, [1885] W. N. 

1148. Person with statutory power.]—Where 
an express power contained in a will for the 
appointment of new trustees by the surviving or 
continuing trustecs had not been acted on, the ct. 
refused to compel the legatees to acquiesce in an 
appointment by the exor. of the last surviving 
trustees, under Lord Cranworth’s Act, 1860 (c. 145), 
s. 27.—Re JACKSON’S TRUSTS (1868), 18 L. T. 80; 
16 W. KR. 572. 

1144. -|—One of the trustees of a deed of 
separation which contained no power of appoint- 
ment of new trustees having died :—Held: the 
power was vested in the surviving trustee by Lord 
Cranworth’s Act, 1860 (c. 145), & petition by the 
husband claiming the right of selection dismissed. 
—Re SOULBY’S TRusTs (1873), 21 W. R. 256. 

1145. ——,]-—Conveyancing Act, 1881 (c. 41), 
8. 81, having given a power to appoint new trustees 
in every case whero a trust is subsisting, it is now 
improper to apply to the ct. for the appointment 
of new trustees under Trustee Act, 1850 (c. 60), 
s. 32, unless there is some reason making it 
i difficult, inexpedient, or impracticable to appoint 
them without the assistance of the ct.”’ other than 
the mere absence of a power to do so in the instru- 
ment creating the trust.—Re GIBBON’s TRUSTS 
(1882), 45 L. T. 756; 30 W. R. 287. 


Annotations :—Refd. Re Hi bottom, [1892] 3 Ch. 132; 
Ae ener Denison-Pender v. Kvans (1910), 103 L. T. 
5 e 


1146. ———.]—Re HiaainBporrom, No. 1109, ante. 
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4147, Surviving trustee refusing to ap- 
point.|—Re RENDELL’s Trusts (1915), 1389 
L. T. Jo. 249. 


iii. Bankruptcy of Trustee. 
See, now, Trustee Act, 1925 (c. 19), s. 41 (1). 


1148. Discretion of court.]|—Re Betrs, MACLEAN 
v. Betrs (1897), 41 Sol. Jo. 209; affd. (1899), 
cited in 48 W. R. 78, C. A. 

Annotation :—Apld. Re Danson (1899), 48 W. R. 73. 

1149. Whether court will appoint new arreten 
Re HOLLINGSworRTH, Hx p. WILKINSON (1837), 3 
Mont. & A. 145, (Ct. of R. 

1150. .]-—Testator bequeathed his residu- 
ary estate to two trustees, whom he appointed 
exors.; one of them renounced; & after the death 
of the other, the trust funds came into the posscs- 
sion of his legal personal representative, who 
became bkpt. The cestuis que trust presented a 
petition for the appointment of a new trustee. 
On it appearing that the original testator had been 
dead for twenty years, & that the interest of the 
trust fund had ever since been ap lied according to 
the trusts, & on pctitioners’ deposing that to 
the best of their belief all the original testator’s 
debts, etc., had becn paid :—-J/eld: a new trustee 
might be appointed, without it appearing that any 
personal representative of the original testator was 
before the ct.—Re MOLYNEUX, Ea p. HARDMAN 








(1844), 3 Mont. D. & De G. 559, Ct. of R. 
1151. .|—A., B., & C. were trustees under a 
will. A died; B. & C. ‘Becaine bkpt. Three 


new trustees were appointed by the ct. in the place 
of A., B., & C.—Re CLARKE, Hx p. VAUGHAN 
(1844), 13 L. J. Bey. 22. 

1152. .|-- Testator by his will devised real 
estate to A. upon certain trusts. A suit was 
instituted against A. for the administration of the 
estate of his testator, & to establish & perform the 
trusts. A. became bkpt. & absconded. The ct., 
upon a petition entitled in the cause, & in the 
matter of bankruptcy Law Consolidation Act, 
1849 (c. 106), & in the matter of Trustee Act, 
1850 (c. 60), appointed a new trustee in the place 
of A., & ordered the assignees to convey to such 
new trustee the real estate of testator.—BREED v. 
CAFFALL (1855), 24 LL. T. O.S. 308 3; 3 W. R. 258. 

1153, .|—A new trustee appointed in the 
place of a trustee who had become bkpt. had 
never surrendered, & had not been heard of for 
several years.—Re RENSHAW’S TRUSTS (1869), 
4 Ch. App. 783; 17 W. Rf. 1035, L. J 

1154. Without reference to master.|—If a 
trustee become bankrupt the ct. will appoint a 
new trustee without a reference, if there be an 
affidavit of solvency, fitness, etc.—Ae TOULMINSON, 
Ex p. WALTON (1835), 2 Mont. & A. 242 3; sub nom. 
Re Sean Ex p. WALTON, 4 L. J. Bey. 57, Ct. 
of R. 

1155. Trust property small.|—-The ct. 
will appoint new trustees in the room of the bkpt. 
without a reference to the master, where the trust 
pro ed is small, & the petition is supported by an 
affidavit as to the fitness & solvency of the pro- 
posed trustees.—Re CoLiuis, Ha p. LAMPRELL 
(1842), 6 Jur. 956, Ct. of R. 

1156. Though bankrupt discharged.]|—A 
new trustee will be appointed in the place of a 
bkpt. trustee, although such bkpt. has obtained his 
certificate ; neither will the bkpt. trustee be per- 





























PART Il. SECT. 2, SUB-SECT. 2.—D. (b) fil. 
a Whether court will appoint new trustee.-—Re SMITH’S TRUSTRES (1869), N. B. Dig. 647.—CAN. 


1149 fi. ——.]—W 
Hoop (1899), 40 N.S. R. 33.—CAN. 


here a trustee was insolvent, the ct. ordered his removal, & a new trustee was appointed.—Re 


Part II.—TrRustees. 


mitted to propose himself as new trustee before the 
master.—Re Dry, Hz p. SMITH (1839), 4 Deac. 
214; 3 Jur. 1129, Ct. of R. 








1157. Cars of the two trustees of a 
will had been adjudicated bkpt., but had obtained 
his discharge. The other trustee, who was bene- 


ficially entitled also to one-third of the trust estate, 
petitioned for the removal of the trustee who had 
been bkpt., & the appointment of a new trustee. 
The application was opposed by beneficiaries 
entitled to greater shares than petitioner :—Held : 
the bkpcy. being a recent one, the trustee must be 
entirely impecunious; & it was expedient under 
Bankruptcy Act, 1883 (c. 52), s. 147, to appoint a 
new trustee in the place of the one who had been 
bkpt., notwithstanding that he had obtained his 
discharge.—fte FosTEer’s Trusts (1886), 55 L. T. 
479; 2'T. L. R. 803. 


iv. Death of Sole or Surviving Trustee. 


1158. Surviving trustee having bequeathed trust 
property.|—Testator gave legacies to certain 
persons for life, with remainders over, & directed 
the sums to be invested in the names of two 
persons as trustees. ‘The survivor of the trustees 
died, having bequeathed all property held by him 
in trust to A :—Held: A. was not a trustee under 
the will of the original testator, & new trustees 
were appointed by the ct.—MorrimEr v. IRELAND 
(1847), 6 Hare, 196; 16L.J.Ch.416; 11 Jur. 721; 
67 lH, R. 1188, L. C. 

Annotations :—Consd. Osborne v. Rowlett (1880), 13 Ch. D. 
Bond, Hara Mee Content BNE Oo 
Hallett (1880), 15 Ch. D143. OrHON 
1159. No representation taken out to surviving 

trustee.|— Where leasehold estates were vested in 

trustees, all of whom were dead, & the survivor 
had died intestate, & no administration had been 
tuken out, & there being no clause in the lease 
whereby the property was held to prevent assign- 

ment the ct. appointed a new trustee & made a 

vesting order without the lessor being served with 

the petition — Re MATTHEW’s SETTLEMENT (1853), 

22 L. T. O. 8.211; 2 W.R. 85. 

Annctaiion :—Refd. Re Robinson’y Will (1863), 2 New Rep. 


1160. .|—Where a surviving trustee has 
been dead for many years, & no administration has 
been taken out to him, & there is therefore no 
existing trustec, the ct. will appoint a new trustee 
upon petition, under Trustee Act, 1850 (c. 60), 
8.32. In such a case it is expedient to appoint a 
new trustee, but it cannot be done without the aid 
of the ct.—DAvIs v. CHANTER (1858), 27 L. J. Ch. 
re > 31L.T. 0.8.70; 4 Jur. N.S. 272; 6W. RH. 





1161. No other person with power to appoint.]— 
Upon a separation between husband & wife a deed 
was cxecuted, in which a trustee covenanted that 
in the event of the husband allowing the wife to 
live separate & have the custody of their children, 
the trustee would indemnify the husband against 
the debts, etc., of the wife. Upon the decease of the 
trustee :—Held: as the deed contained no power 
to appoint new trustees, the ct., under the Trustee 
Acts, had jurisdiction to appoint new trustees of the 
De saute MATTHEWS (1859), 26 Beav. 463 ; 
TW. R. 224; 28 L. J. Ch. 295; 53 K. R. 976; 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) iv. 
1183 i. Death of trustee in lifeti 
testator. J—ItaJ KRISHNA Dare pied 


Beuary Dry (1 ‘ 
Cal. B51. IND: 912), I. L. R. 40 


wife & his son A. 


PART II, pea 2, SUB-SECT. 2.— 


Vv. 

1167 i. Whether court will appoint 
new trustee.)—Testator appointed his 
trustees of his estate 
the latter only until his son F. should 
attain 21, when F. was to be trustee, 
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sub nom. Re MATHEW’S SETTLEMENT TRUsBTS, 32 
L. T. O. 8S. 289; 5 Jur. N.S. 184, 

1162. Doubt as to where legal estate vested.|— 
Where the trustees of a will arc dead, & it appears 
that there is a question as to the party in whom the 
legal estate is vested, the ct. will appoint new 
trustees, notwithstanding that a receiver has been 
appointed in the suit, & continue the receiver.— 
REEVES v. NEVILLE (1862), 10 W. KR. 335. 

1163. Death of trustees in lifetime of testator.|-— 
Where a sole trustee in a will, to whom a term of 
2,000 years was devised, die in testator’s lifetime, 
the ct. will refer it to the master to appoint a new 
trustec, & to settle & approve of a demise for the 
like term.—DEVEY v. PEACE (1829), Taml. 77; 
48 E.R. 32. 

1164. 


1165. -|—(1) The ct. sitting in Lunacy has 
power under Trustee Extension Act, 1852 (c. 55), 
s. 9, to appoint new trustees of the will of a de- 
ceased lunatic, where the trustees appointed by the 
lunatic have died in his lifetime, for the purpose of 
getting rid of the funds standing in ct. to the credit 
of the lunacy. 

(2) We will therefore make an order according to 
the prayer of the petition, except that as one of the 
trustecs named is a member of the firm of solrs. 
acting for petitioners, it will not be regular to 
appoint him a trustee (BAGGALLAY, L.J.).—lRe 
ORDE (1883), 24 Ch. D. 271; 52 L. J. Ch. 882; 49 
L. T. 480; 31 W. R. 801, L. JJ. 


Annotations :—Folld. Re Ambler’s Trusts (1888), 59 L. T. 
a bse Re Dodsworth, Spence v. Dodsworth, {1891} 


1166. -J|—Where a sole trustee for sale of a 
will had died in the lifetime of testator, a petition 
was presented by the administrator of testator, & 
the exors. & trustees of the trustee of the will who 
had died, asking for the appointment of two new 
trustees & for a vesting order :—Held: Convey- 
ancing Act, 1881 (c. 41), s. 31, did not apply, & 
therefore the petition was necessary.—e AMBLER’S 
Trusts (1888), 59 L. T. 210. 


jJ—Re SMIRTHWAITE’sS TRUSTS, No. 











v. Infancy of Trusice. 


See, now, Law of Property Act, 1925 (c. 20), s. 20. 

1167. Whether court will appoint new trustee.) — 
The ct. will on petition appoint a new trustee in 
the room of an infant appointed trustee by testator 
together with two other persons, & who has him- 
self a beneficial interest.—Re GARTSIDH’S HsTATK 
(1853), 1 W. R. 196. 

1168. .|—Where a power of sale is given by 
will to two trustees, one of whom is an infant, the 
ct., under Trustee Act, 1850 (c. 60), 5s. 32, will 
appoint a new trustee in the place of the infant.— 
Re PORTER’s Trusts (1856), 25 L. J. Ch. 482; 
27 L. T. O.S. 26; 2 Jur. N.S. 349; 4 W. R. 417. 

1169. Liberty to apply for restoration on 
coming of age.|—Testator had appointed a trustee 
who was an infant; on application to appoint a 
new trustee in his place to carry out the trusts of 
the will. 

The ct. made the order upon a statement that 
same was to be without prejudice to any applica- 
tion by the infant to be restored to the trusteeship 
on his coming of age.—Re SHELMERDINE (1864), 
33 L. J. Ch. 474; 11 L. T. 106. 








& empowered them to carry on his 
business. A. renounced probate :— 
Held: tho ct. had power to appoint 
an additional trustee, & the appoint- 
ment should not be limited until F. at- 
tained 21.—He HAMILTON Vr onssee); 
(1914) 8S. A. L. R. 279.—AUS, 
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Sect, 2.—Appointment of trustees; Sub-sect. 2, D. 
(dD) v., vt., vit. & vitr., & (c) 4., 4. & tii.) 

1170. 

Annotation :-—Apld. Re Tallatire, [1885] W. N. 191. 


oo ——.]—Re TALLATIRE, [1885] W. N. 

















vi. Lunacy of Trustee or of Donee of Power. 


See Lunatics, Vol. XXXIIL, pp. 222, 223, 226, 
Nos. 1322-1336, 1365-1370. 


vii. Physical or Mental Incapacity of Trustee. 

1172. Il health.|—-Where a trustee, from ill 
health, was unequal to the exertion of signing the 
necessary ot a for effecting a transfer into ct. of a 
sum of stock, the ct. appointed new trustees of 
such sum of stock, they undertaking within a given 
time, to transfer such sum of stock into the name 
& with the privity, of the Accountant-General of 
this ct., pursuant to the provisions of Trustee 
Relief Act.—Re Dawson’s Trusts, Re BRooME 
(1864), 3 New Rep. 397, L. JJ. 

1178. Old age.|—-The ct. has jurisdiction, under 
Trustee Act, 1850 (c. 60), 5. 32, to appoint a new 
trustee in the place of a trustee who has become 
incapable as, for instance, through age & infirmity, 
of acting in the trusts. A will contained a power 
for the trustees or the survivors of them to appoint 
a new trustee in the place of any trustee who 
should be ‘‘ incapable to act.’’ One of the sur- 
viving trustees, testator’s widow, having become, 
through age & infirmity, incapable of acting in the 
trusts, or of concurring in the appointment of a 
new trustee, or in a transfer of the trust estate ; the 
ct. appointed a new trustee in her place & made a 
vesting order.—Re LEMANN’s TRusTS (1883), 22 
Ch. D. 683; 52 L. J. Ch. 560; 48 L. T. 389; 31 
W. R. 520. 

1174. ——.]—Re Weston’s Trusts, [1898] 
W.N. 1513 43 Sol. Jo. 29. 

1175. Infirmity.)—te Lemann’s Trusts, No. 
1173, ante. 

1176. Paralysis.|—A person who is paralytic & 
deprived of the power of speech & unable to read 
& write, but is not suffering from any mental 
disease, is not a person of unsound mind within 
Trustee Act, 1850 ic. 60),5.2. Therefore in such a 
case the petition should not be presented in Lunacy, 
but in the Ch. Div.—Re BAnrBER (1888), 39 Ch. D. 
187; 67 L. J. Ch. 756; 58 L. T. 756; 37 W. R. 
182, C. A. 

Annotation :—Apld. Re Weston (1898), 43 Sol. Jo. 29. 

1177. Mental incapacity — Distinguished from 
physical.|—Re BARBER, No. 1176, ante. 

1178. ——— ——-.]|—Re WESTON’s Trusts, [1898] 
W.N. 151; 43 Sol. Jo. 29. 


viii. Trustee Corporation Ceasing to Eziat. 

1179. Court will appoint new trustees—To 
transfer fund.|—A suit having been instituted for 
the purpose of obtaining an order for the transfer, 
with the consent of all parties. of a fund standing 
in the books of the Bank of England in the name 
of an incorporate body which had ceased to exist, 
the ct. having ordered the decree to be intituled in 
the matter of Trustee Act, 1850 (c. 60), appointed 
two trustees, & empowered & directed them to 
transfer the fund.—HANOVER (KING) v. BANK OF 

ENGLAND (1869), L. R. 8 Eq. 350; 21 L. T. 106. 
Annotation :—Apld. Re No. 9, Bomore Road, [1906] 2 Ch. 359. 
_ 1180. To assign leaseholds.|—By an as- 
signment of aa te 1890, leaseholds became vested 
in a limited co. for the residue of a term of ninety- 
nine years. In 1896 this co. went into voluntary 
liquidation, & its assets were transferred to a new 





.J|—Re Brunt, [1883] W. N. 220. | 
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co. ; the purchase-money was paid, the new co. was 
let into possession, but by inadvertence no assign- 
ment of the leaseholds was executed. The old co. 
having become automatically dissolved under 25 & 
26 Vict. c. 89, 8. 143, a petition was now presented 
by the new co. under Trustee Act, 1893 (c. 53), 
asking for the appointment of a named person, 
pursuant to sect. 25, to be a trustee of the lease- 
holds in the place of the old co., & for a vesting 
order :—Held: as it was clearly expedient to 
appoint a new trustee, the ct. was justified in 
making the order asked for by the petition.— 
Re No. 9, BomorE Koap, [1906] 1 Ch. 359; 75 
L. J. Ch. 157; 94 L. T. 403; 54 W. R. 312; 13 
Mans. 69. 

1181, —— In compliance with foreclosure 
order.|—-In 1912 premises were demised for a term 
of ninety-nine years to a limited co. & its assigns at 
a yearly rent of £7 10s. The co. became dissolved 
in July, 1915, under Companies (Consolidation) 
Act, 1908 (c. 69), s. 195, without having assigned 
the premises in compliance with a foreclosure order 
obtained by the equitable mtgee. of the co. Upon 
the petition of the mtgee. for (a) a declaration that 
the co. at the date of its dissolution was a trustee of 
the premises for him within Trustee Act, 1893 
(c. 53), (b) the appointment of a new trustee, (c) a 
vesting order, the ct. ordered the petition to be 
served on the reversioner, &, subsequently, upon 
his appearing & consenting made the declaration 
as asked, appointed a new trustee in the place of 
the co. & the reversioner, & made a consequential 
vesting order.—I?e ALBERT Roapb, Norwood (Nos. 
56 & 58), [1916] 1 Ch. 289; 85 L. J. Ch. 187; 114 
L. T. 357. 

Annotation :—Refd. Morris v. Harris, [1927] A. C. 252. 

1182. In place of provident society—Crown 
not claiming property as bona vacantia.|—-The pro- 
perty of an incorporated industrial or provident 
society dissolved by instrument of dissolution under 
Industrial & Provident Societies Act, 1893 (c. 39), 
ss. 58, 61, is subject to a trust for appropriation & 
division, after providing for the claims of creditors, 
in accordance either with the provisions of the 
instrument or with the award of the chief registrar. 
Where dissolution took place before the society 
had handed over some of its property to the person 
nominated by the instrument of dissolution to 
realise its assets, the ct., the Crown not claiming 
the property as bona vacantia, appointed him a 
trustee in the place of the society, & made an order 
vesting the property in him on the trusts applicable 
thereto under the instrument.—Re RUDDINGTON 
LAND, [1909] 1 Ch. 701; 78 L. J. Ch. 378; 100 
L. T. 648. 

1183. In place of rector as corporation sole.| 
—A rector contracted to sell the rectory house, but 
died before completion of the purchase. No 
successor to the living had been appointed, & none 
was likely to be appointed. The purchasers had 
accepted the title :—Held: the ct. had power to 
declare that the late rector was at the time of his 
death a trustee & to make a vesting order.—Ke 
PrEK’s ConTRAcT (1920), 65 Sol. Jo. 220. 

1184. Corporation trustees of letters patent — 
Court will not appoint new trustees to assign.] — 
The liquidators of a co. had agreed to sell to a 
purchaser letters patent of which the co. was the 
registered owner, but the co., was dissolved without 
any assignment having been executed. The 
purchaser, who was unable to get himself registered 
as proprietor of the letters patent, presented a 
petition asking for an order under Trustee Act, 
1898 (c. 53), 8. 85, vesting them in him :—Held: 
when the co. was dissolved the legal interest in the 
letters patent, if it vested anywhere, vested in the 
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Crown, & in that case, although the Crown did not 
act as trustee, it could not be said within Trustee 
Act, 1898 (c. 53), s. 35, that the trustee ‘‘ could not 
be found ”’; if the legal interest did not vest in the 
Crown there was no trustee, & again it could not 
be said that the trustee “ could not be found ’’: 
because there being no trustee it could not be pre- 
dicated of him that he ‘‘ could not be found ”’; 
therefore a vesting order could not be made under 
sect. 35, & a new trustee could not be appointed 
under Trustee Act, 1893 (c. 653), 8. 25.—Re 
TAYLOR’S AGREEMENT Trusts, [1904] 2 Ch. 737; 

73 L. J. Ch. 657; 52 W. R. 602; 48 Sol. Jo. 560. 

Annotations :—Distd. Re Re No. 9, Bomore Road, [1906] 1 Ch. 


N.F. Re Dutton's Patents (1923), 67 Sol. af 403. 
Refd. Hastings Corpn. v. Letton, [1908] 1 K. B. 


Vesting orders.|——See Sect. 8, sub-sect. 4, eee 


(c) Who will be Appointed. 
In General. 


1185, Matters for consideration of court—Ex- 
pressed wishes of creator of trust — Impartiality 
between beneficiaries—Efficient execution of trust.| 
—The discretion which the ct. exercises in appoint- 
ing new trustees is not a mere arbitrary discretion, 
but is to be exercised in accordance with certain 
principles. Among them are the following :— 
(a) In selecting a person for the office, the ct. will 
have regard to the wishes of the author of the trust, 
expressed in, or plainly deduced from the instru- 
ment creating it. (U) The ct. will not appoint a 
person with a view to the interest of some of the 
cesiuis que trust, in coe to the interest of 
others. (ce) The ‘et. will have regard to the question 
whether the appointment will promote or impede 
the execution of the trust. Semble, the mere fact 
of the continuing trustee refusing to act with 
the proposed new trustee, would not be sufficient 
to induce the ct. to refrain from appointing him. 

Tt is of the essence of the duty of every trustee to 
hold an even hand between the parties interested 
under the trust (TURNER, L.J.).—Re TEMPEST 
(1866), 1 Ch. App. 485; 35 L. J. Ch. 632; 14 L. T. 
688; 12 Jur. N.S. 539; 14 W. R. 850, L. JJ. 

A upatation :—Consd. Forster v. Abrahain (1874), L, R.17 Eq. 


ii, Aliens or Persons out of Jurisdiction. 

1186. Whether court will appoint.|-By a decd 
poll declaring the trusts of certain sums of stock, 
power was reserved to the trustees to invest the 
trust moneys in the French Funds. The trustees, 
although applied to by the tenant for life to make 
such investment, refused to do so, & paid the trust 
funds into ct. under Trustee Relief Act. Upon a 
petition presented by the tenant for life, praying 
for the appointment of three forcigners resident 
in Paris as trustees in the room of the old ones, 
& the transfer of the trust funds to them accord- 
ingly, the ct. refused to make the order.—Re 
GUIBERT’s TRUST Estates (1852), 16 Jur. 852. 

1187. Beneficiaries proceeding abroad.|— 
Where trustees of a settlement have power to 


PART MH. SECT. 2, SUB-SECT. 2.— 





person. }—HARRI 

e Matters for consideration of court 
—Well known & defined rules.j—The 
appointment of a fit & proper person 110; 
Oo be & new trustee is not a matter 


—Appointment of well qualified private 
RRISBURG TRUST CoO. 
POWELL v. TRUSTS & GUARANTEE Co. 
(1914), 26 O. W. R. 158; 
10: 16 W. L. R. 876.—CA 


1. Woman.}—SvHAHAR aoe v. AUA 
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advance the presumptive shares of children, with 
the consent of their parents, or the survivor in 
writing, for their preferment or benefit as they 
think fit, that warrants the payment of passage 
money & travelling expenses to a foreign country, 
on medical evidence of the necessity of it for the 
health of the children, & to defray the expenses of 
their parents to accompany them ; but it does not 
include money for the purchase. of land or the 
appointment of trustees in that country.—He 
Lonq’s SETTLEMENT pee) 38 L. J. Ch. 125; 19 
L. T. 672; 17 W. R. 218 

1188. ——— Beneficlaries abroad-——Appointment 
expedient.|—Re Hinyi’s Trusts, [1874] W. N. 228. 

1189. ——- —— ——..|—. DREWE’S SETTLE- 
MENT TRUSTS, [1876] W. N. 168. 

1190. .|—Testator gave six sepa- 
rate sums in trust for six daughters respectively 
for life with remainder for the benefit of their 
children respectively at twenty-one or marriage, 
with ultimate gifts over for the benefit of all his 
children in certain contingencies. He gave a 
general power of appointment of new trustces. 

P., one of the six daughters, married a Canadian, 
her children were Canadians & had attained 
twenty-one or married, & the investments of the 
sum of money for her benefit were mostly Canadian. 
One of the trustees of the will retiring as far as 
regarded that sum, the ct. appointed a Canadian 
trustee of the same jointly with the other trustee 
of the will—Re CuNARD’s TrRusTs (1878), 48 
L. J. Ch. 192 ; 27 W. R. 52. 

Annotations —Retd. Re Peder 8 Vente te) A L. J. Ch. 

373; 2te Moss's Trusts (1888), 57 lL. J. 

1191. ——— ——,|—A sum of * Consols stood 
scttled upon trust for a married woman for life to 
her separate use, without power of anticipation, 
with remainder as she should by will appoint, with 
remainder to her cxors. or administrators. The 
married woman & all her family resided in Ireland : 
—Held: upon a petition to appoint new trustees, 
the ct. would appoint two persons residing in Irec- 
land, though out of the jurisdiction.— Re AUSTEN’S 
SETrLEMENT (1878), 38 L. T. 601. 

1192. J|—Where all the cestuis 
que trust are resident out of the jurisdiction, the ct. 
will appoint new trustecs resident out of the 
jurisdiction.— ive LIDDIARD (1880), 14 Ch. D. 310; 
49 L. J. Ch. 373; 42 L. T. 621; 28 W. R. 574. 


Annotation :—Refd. Ite Froeman’s Settimt, Trusts (1887), 
37 Ch. D. 148 





























Trustees of settlements .|— See SETTLE- 
MENTS, Vol. XL., p. 780, Nos. 3110, 3111. 


iii. Bencficiuries and their Relations. 

1193. Whether court will appoint—Tenant for 
life.|-As a general rule the ct. will not appoint a 
tenant for life a trustee. —Re Cokn’s Trust (1852), 
19 L. T. O. S. 243. 

For purposes of Settled Land Acts.|— 
oe Vol. XL., p. 779, Nos. 3101, 
310 








N.S. R. 36, n.—CAN. 


1186 ii. ———.]—Tbe ct. mnay, in a 
special case, appoint as a trustee a 
yerson Who is not within the juris- 
diction. —Jte KHNSHAW’S TRUST DEED, 


& 
Scape ae 


[1928] N. 4 L. hi. 460. —N.Z. 
of arbitrary discretion of the ct. The MAHOMED JAFFER BINDAMEEN (1906), 4188 i. —— B 3 abroad 
eco ne mate subject 23 T. L. R. 186, P. C.— IND. Appointment expedient.] — SIMPSON’s 
efine es.—RatT TRUSTEES, (1907) S.C. 87; 4450.L.R 
ont Dry v. Brrin DaHAEY Dey PART II. SECT. se vB oe: 2.—D. : 
See 3 pence 
Married woman.|—Under Trusteo _ 1186. Whether ae will appoint.|— . ART’S 
Act, 180%. . fil av peony roniient Out OF ne ear fi foreigner an ia 130: AACE 1.8 Sur de 3. 2 
1f,S0rGs Karate (1901), 22 CG... trustee, Qu: whether the ct. has SCOT. 
06.—_CAN owor to make such an appointment. 1188 iii. —— -———- ——-..]—Coats's 
k. Resignation of trust £0. as trustee oe Dupiey’s Trusts (1891), 40 TrustTeEEs, [1925] S. C. 104.—SC0T, 
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Sect. 2.—Appoiniment of trustecs: Sub-sect. 2, D. 
(c) dit., w. & v.] 


1194. Cestul que trust—In special circum- 
stances.|—Under special circumstances the ct. 
will appoint one of the cestuis que trust as trustee 
of an estate.—H2z p. CONYBEARE’S SETTLEMENT 
(1853), 1 W. R. 458, L. JJ. 

1195, ——— -—— No other person willing to 
act—Trust onerous.|—Where the trusts are oner- 
ous, & other persons cannot be found to undertake 
them, the ct. will appoint one of the cestuis que 
trust to be trustee.—Laz p. CLUTTON (1853), 17 
Jur, 988. 

1196. ———- ———- ——— ——- ——.]— Where the 
trusts of a settlement were of a complicated nature 
& no stranger could be found willing to accept the 
office of trustee, the ct. departing from its usual 
rule, appointed as trustees two of the parties 
beneficially interested.—e CLISSOLD’s SETTLE- 
MENT (1864), 10 L. T. 642. 

1197. —— Provision against becoming sole 
trustee.|—Re BurRGEsSs’ Trusts, [1877] W. N. 87. 
anrclation :—Folld. Re Lightbody’s Trusts (1884), 52 L. T. 

















1198. ——.] — Re LiIguHrTrsBopy’s 
Trusts, No. 1304, post. 
1199. .|— Where the surviving trustec 








of a fund standing in the names of trustees in the 
books of the Bank of England died leaving no 
personal representative the ct., upon a petition 
by the person beneficially entitled, appointed him 
trustee of the fund, & ordered it to be transferred 
into his name.—IJv’e DICKSON’s STrrLEMENT 
TRUSTS (1872), 27 L. T. 671; sub nom. Re Dixon’s 
Trusts, 21 W. BR. 220. 

1200. Relation of cestui que trust.]——The 
Master of the Rolls, except in cases of absolute 
necessity, will not appoint a near relative of the 
partics interested to be a trustce.—WILDING v. 
BOLDER (1855), 21 Beav. 222; 52 E.R. 845. 

1201. No other person willing to act.]— 
‘The ct. appointed an unmarried lady, aged twenty- 
seven, who was a relation of the cestuis que trust 
under a will, to be a trustee, there being a difficulty 
in finding any other suitable person to accept the 
office.— Re BERKLEY, BERKLEY v. BERKLEY 
(1874), 9 Ch. App. 720; 48 L. J. Ch. 703; 311. T. 
365, L. JJ. 

1202. ——- Provision against becoming sole 
trustee.J—The husband of a cestur que trust being 
appointed a trustee by the ct., was required to 
undertake to apply for the appointinent of an 
additional trustee as soon as he become a sole 
trustec.—Re HATTATT’s WILL (1870), 21 L. T. 781; 


18 W. KR. 416. 
Ann otatiaty :—Folld. Re Lightbody’s Trusts (1884), 52 L. T. 


1203. -]-—-Where it was not pos- 
sible to get another person, the ct., with the consent 
of a lady who was interested under a will for her 
separate & inalienable usc, appointed her husband 
one of two new trustees of a will, the order contain- 
ing a direction that if & upon his becoming sole 
trustce there should be a new trustee appointed.— 
Re Parrorr (1881), 30 W. KR. 97. 

ATO Oe :—Apld. Re Coode, Coode v. Foster (1913), 108 























deere ereiapneamteetvriahanaeamenr ith aang ett | 5A Sr OAL Aer SP VOUT rte pene ie ‘pinnae stgereasartett 


TRUSTS AND TRUSTEES. 


1204. —— ——.]— Re LIGHTBODY’s 
Trusts, No. 1304, post. 





iv. Corporations. 
See, now, Trustee Act, 1925 (c. 19), s. 42. 
1205. Whether court will appoint.|—Re Broa- 
DEN, BILLING v. BROGDEN, [1888] W. N. 238. 


v. Re-Appointment of Existing Trustees. 


1206. For purpose of making vesting order.|— 
Where a trustee, in whom leasehold property was 
vested, died in Australia, & new trustees had been 
appointed under a power in the instrument creating 
the trust, but owing to the difficulty of ascertaining 
who were the representatives of deceased trustee, 
the trust property could not be assigned to such 
new trustees, the ct., under Trustee Act, 1850 
(c. 860), 8s. 32, re-appointed such new trustees, &, 
under sect. 34, directed that the trust property 
should vest in them.-—Re MUNDEW’s TRUST (1860), 
21L. T. 6538; 6 Jur. N.S. 880; 8 W. R. 683. 
Aonouiun :— N.F, Re Driver’s Settlmt. (1875), L. R. 19 Eq. 


1207. —-—.]— Upon an appointment of A., as a 
trustee under a settlement jointly with B., certain 
leaseholds were assigned to a provisional trustee 
upon trust to re-assign the same to A. & B. No 
reassignment was executed. The provisional 
trustee died intestate & no legal representative 
could be found. Under Trustee Act, 1850 (c. 60), 
s. 32, A. was re-appointed a trustee of the settle- 
ment: & under sect. 34 the leaseholds were vested in 
A. &B. jointly.— ve Morris’s SETTLEMENT (1864), 
New Rep. 480. 

1208. —- —.|—-(1) Where a trustee of leaseholds 
has died intestate & has no legal personal repre- 
sentative, & a new trustee has been duly appointed 
in his place, the ct. will not reappoint him trustee 
under Trustee Act, 1850 (c. 60), s. 32, merely for 
the sake of inaking a vesting order under sect. 34. 
(2) The ct. will, however, appoint an additional 
trustee under sect. 32, & will thereupon make a 
vesting order under sect. 34.—fe DRIVER’8 SETTLE- 
MENT (1875), L. BR. 19 Eq. 352; 23 W. R. 587. 
Annotation :—As to (2) Expld. J?e Dalgleish’s ScttImt. (1875), 
1Ch. D. 46. (See 4 Ch. D. 143.) 

1209. .|—Where a sole trustee of leaseholds 
had died intestate, & had no legal personal repre- 
sentative, & new trustees had been duly appointed 
under the settlement, the ct. reappointed the same 
two persons trustees, & made an order vesting the 
leaseholds in them.—Re DALGLEISH’S SETTLEMENT 
(1876), 4 Ch. D. 143; 35 L. T. 829; sub nom. Re 
DAGLEISH’s Trusts, 25 W. R. 122, C0. A. 


Annotations :—Apld. Re Crowo’s Trusts (1880), 14 Ch. D. 
304. Overd. /ve Dewhirst’s Trusts (1886), 33 Ch. D. 416. 


1210. .]—Where one of several trustees is a 
lunatic & it is desired to appoint a new trustce 
in his place, the petition must be intituled in the 
Ch. Div. as well as in Iuunacy, otherwise the vesting 
order will sever the joint tenancy. 

The order must also formally reappoint the new 
trustee (JAMES, L.J.)—de PEARSON (1877), 5 


Ch. D. 982; 87 L. T. 299, C. A. 
Annotation :-—N.F, Re Vicat (1886), 33 Ch. D. 103. 


1211. .|—The survivor of two trustees of 
stock under a will died without leaving any legal 














PART II. SECT. 2, SUB-SECT. 2.— 
D. (ce) iil. 


1194 i, Tihether court will appoint-— 

Cestur que trust—I 

stances. }—Cestuts 

out of the jurisdiction of the ct. 

appointed trustees of real estate under 
eculiar circumstances.—Re CURTIS’s 
Rusts & TRusTEE Acts, 1850, 1852 

(1871), 5 1. R. Eq. 429.—IR. 
1200 i. ——— Relation of ceatui que 


trust.|—-The appointment of relatives 
as new trustees should bo avoided 
whenever another competent party 
can be had.—Re CRONAN’S ESTATE 
ee). 31N.8. R. (19 R. & G.) 477.— 


PART II, SECT. 2, SUB-SECT. 2.— 


D. (oc) iv. 
m. Effect of director appearing as 


counsel in action for removal of original 
trustee.}-—-The fact that one of the 
directors of a trustee co. was counsel 
for pltf. in an action which resulted 
in the removal of such trustee, & the 
substitution of a trustee co. in his 
place, does not necessarily prevent 
such co. from being chosen as trustec 
upon the ground of unconscious bias. 
—W ALLACE ¥. WALLACE (No. 2) (1899), 
24 V. L. R. 893.—AUS. 
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personal representative, & the cestuis que trust & 

two new trustees who had been appointed under 

a power in the will presented a petition asking that 

the right to transfer the stock which was then 

standing in the names of deceased trustees might 

vest in the new trustees under Trustee Act, 1850 

(c. 60), 8. 25. 

The ct. made the order, followingiRe Dalgelish’s 
Seitlement, No. 1209, ante, & stated that the proper 
course was for trustees to be reappointed.—e 
CROWE’s TRusTS (1880), 14 Ch. D. 304, 610; 42 
L. T. 822; 28 W. R. 885. 

Annotations :—Folld. Ite Northrop, Taylor v. Northrop 
(1880), 29 W. RR. 134. Consd. Re Stocken’s Settlmt. 
‘Trusts, [1893] W.N. 203. 

1212. |—A new trustee was appointed 
under a power, in place of a trustee who had 
become Incapable :— Held: there was no juris- 
diction under the Trustee Acts to reappoint the 
new trustee & vest the trust estate in the continu- 
ing trustees & the new trustee.— Re DEWHIRST’S 
TRUSTS (1886), 38 Ch. D. 416; 55 L. J. Ch. 842 ; 
55 L. T. 427; 385 W. 1. 147, 0. A. 

Annotations :—- Consd, 7?e Gardiner’s Trusts (1886), 33 Ch. D, 
590; Re Martin’s Trusts (1887), 56 L. J. Ch. 22%. Apld. 


fte Hulme’s Trusts (1887),57 L. 1.13. Refd. Re stocken’s 
Settlmt. Trupts, 11893) W. N. 203. 








1213. -|}— Re STocken’s SETTLEMENT 
TRUSTS, [1893] W. N. 2038. 
1214. ——- Doubt as to validity of original ap- 


pointment.]— Where there is no doubt that existing 

trustees of an instrument have been duly consti- 

tuted, the ct. will not reappoint them, with a view 

to making, under Trustee Act, 1850 (c. 60), s. 34, a 

vesting order which will not sever the joint 

tenancy. A., B., & C. were named trustees in a 

will, A. died, B. became of unsound mind, & C. 

appomted HK. & I. trustees in the place of A. 

& 1. Part of the trust estate consisted of a mtge. 

of freeholds. The appointment of E. & KF. being 

unquestionably valid, the ct. refused to reappoint 
them « make an order vesting the mtge. estate in 

(.. 1, & F., but made an order appointing C. in 

the place of B. to convey the mtged. property for 

the estate of himself & B. to himself, E., & F. upon 

the trusts of the will.--#e VicaT (1886), 33 Ch. D. 

103; 551. J. Ch. 848, n.; 541. 1. 891; 34 W. BR. 

645, (. A. 

-lnnotutions :-—Apld. Re De ; } np be 
416. Refd. Hoan aera T1880) oe ED Bo0. 
Vesting orders generally.|—See Sect. 8, sub- 

sect. 4, post. 

1215. Continuing trustees—As sole trustees.]— 
When a trustee wishes to retire, & a successor 
cannot be found, the ct. can appoint the continuing 
trustees to be sole trustees in the place of the con- 
inuing & retiring trustees.—Re STOKES’ TRUSTS 
(1872), L, R. 13 Eq. 383; 41 1. J. Ch. 290; 26 
1. 'T. 181; 20 W. BR. 396. 

Annotations :—Folld. Re Tatham’s Trusts, [1877] W. N. 259 : 

yd. D. 135. NFL Tee 





Re Harford's Trusts 1879), 13 Ch. D 

Colyer (1880), 50 L. . Ch. : 1 Tata 

(1886), $9 rat i. a, Ch. 79; Re Gardiner’s ‘Trustr 

1216. _—_——, ~—Re TAT LP = 
W. N. 260. | HAM’S TRUSTS, [1877 , 


Atholahon :—N.F, Re Gardiner's Trusts (1 886), 55 L. J. Ch. 


ae .]|—One of the four trustees of a 
ieee javing absconded :—Held: the ct. had juris- 
Wiction under Trustee Act, 1850 (c. 60), 8. 32, 

appoint the remaining three as sole trustees in 
y ace of themselves & the fourth.—Re HARFORD’S 
Wok oe 13 Ch. D. 135; 41 L. T. 382; 28 


Annotations -—N.F. Re Col , 
: FF, yer (1880), 50 L. J. Ch. 79; 
(Ce a Acnge ec ee 
Searisbriok v, Nevingon, jpooar' Ch. 492. eek 
——— ——_,] ORTHROP, TAYLOR v. 
NorTHRop (1880), 29 W.R.134.. 


J.—-VOL. XLII. 
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1219. -|—It is the settled practice of 
the ct. under Trustee Act, 1850 (c. 60), when there 
is a continuing trust, not simply to remove or 
discharge a tiustee, without appointing a new 
trustee in his place, by appointing the remaining 
trustecs to be sole trustees in place of themselves & 
him, &, though the ct. will deviate from this rule 
& make such an appointment if the trustees have 
no duty to perform but to distribute a fund which 
is immediately divisible, it will adhere to the 
ordinary rule if there is a continuing trust as 
regards even a relatively small part of the trust 
fund.—He LAMB’s TRusTS (1884), 28 Ch. J). 773 
54 L. J. Ch. 107; 33 W. R. 163. 

Annotation :—Consd. Fe Gardincr's Trusts (1886), 33 Ch. D. 


590. 

1220. .|—One of the four trustees of a 
settlement having been adjudicated a bkpt. & 
having absconded, an action was brought by one of 
the ces(uis que trust against the other thiee trustees, 
claiming to have the trusts carmed into execution, 
& to have it declared that defts. were bound to 
make good any loss which might accrue on three 
mtges. on which part of the trust funds had been 
invested, & which pltf. alleged to be insuflicient 
securities. He also alleged that the fourth trustce 
had acted fraudulently. The legal estate in the 
mtged. properties was vested in all the four 
trustees, & the stocks, in which the remainder of 
the trust funds had been invested, stood in the 
names of the four trustees. Before issue was 
joined in the action, defts., in pursuance of an order 
of the ct., gave notice to call in two of the mtges., 
& one of the notices had expired. Owing to the 
pendency of the action no one could be found 
willing to accept the t1usts in place of the bkpt. :— 
Held: under these circumstances, the ct. could 
properly appoint defts. trustees in the place of 
themselves & the bkpt. An order was accordingly 
made appointing defts. & vesting in them the 
mtyed. properties, & the right to sue for & receive 
the mtge. debts., & to call for a transfer of, & to 
transfer, the stocks into their own names, & to 
receive the dividends thereon, defts. to pay into 
ct. the mtge. money when reccived.-—DAVIES vu. 


HODGSON (L280): 32 Ch. D. 225. 
Annotation :-—Expld. Ie Gardiner’s Trusts (1886), 33 Ch. L. 
590. 














1221. —-—.]—Where one of three trustees was 
an absconding bkpt., the ct. refused, notwithstand- 
ing evidence of great difficulty in getting a third 
person to act as trustec, to appoint the solvent 
trustees in place of themselves & the bkpt. & to 
make an order vesting the trust estate in the solvent 
trustees alone ; on the ground that the ct. will not 
reduce the number of trustees of a continuing trust ; 
& also that there is no power to appoint existing 
trustees to be new trustees. -/te GARDINER’S 
Trusts (1886), 33 Ch. D. 590; 55 L. J. Ch. 714 ; 


55 L. T. 261; 35 W. R. 28. 
Annotation :-— Consd. Re Fowler’s Trusts (1886), 55 L. Ty 
546. 


See, also, LUNATICS, Vol. XXXITII., p. 223, Nos. 
—1335. 
meter ———,]—Re Price (1894), 8 HK. 621. 

1223, ——.|—Where one of four trustees was an 
absconding bkpt. the ct. made an order vesting the 
trust estate in the other three trustees, although 
the number of trustees was thereby diminished.— 
Re LES’ SETTLEMENT TRusSTS, [1896] 2 Ch. 508 ; 
65 L. J. Ch. 770; 751. 7.178; 44 W. R, 680, 


1224, ——-.]—DuGMORE v. SUFFIELD, [1896] 
W.N. 50. 
4225. ——-.|—Re FITZHERBERT’S SETTLEMENT 


Trusts, [1898] W. N. 58. 
pias 10 axolude lunatic trustee.]|—See Lunatics, 
Vol. XXXIII., p. 223, Nos. 1829-1335. 


y Y 
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Sect. 2.— Appointment of trustees: Sub-sect. 2, D. 
(c) vi. & vit., (d), (e) & (f).] 
vi. Feme Sole. 


1226. Whether court will appoint.]—Re Dickin- 
SON’s Trusts, [1902] W. N. 104. 


vii. Solicitors to Parties Interested. 

1227. Whether court will appoint—Member of 
firm acting for petitioners—DiMculty in procuring 
other person.|—/te BRrENTNALL’S TRusTS, [1872] 
W.N. 77. 

1228. —-—— ——-.]—_Re ORDE, No. 1165, ante, 

1229. —-—— Solicitor to trustee.|—te Norris, 
ALLEN v. Norris, No. 1032, ante. 

1230. —--— .|—lte COTTER, JENNINGS v. 
Nyrb, No. 1089, ante. 

——— Solicitor to tenant for life.]}—See SETTLE- 
MENTS, Vol. X1.., pp. 779, 780, Nos. 3106-3109. 





(d) Appointment to Part of Property. 

See, now, Trustee Act, 1925 (c. 19), 8. 37 (1). 

1231. Whether court will appoint—Part lost by 
negligence of former trustees—Appointment to 
whole.|—In a suit to appoint new trusters of a 
settlement where a part of the trust property had 
been lost by previous negligence or breach of trust, 
the ct. refused to confine the trust to the remaining 
property, but appointed the new trustees to be 
trustees of the whole of the property comprised in 
the settlement, directing, for the protection of the 
new trustees, a reference to inquire whether it 
would be proper to take proceedings for the 
recovery of the property which had been lost.— 
BENNETT v. BURGIS (1846), 5 Hare, 295; 15 L. J. 
Ch. 231 ; 10 Jur. 153; 67 EB. R. 925. 

12382. — —- With consent of representatives of 
surviving trustee.|—By the same will different 
hereditaments were devised to trustees to secure 
a rentcharge & subject thereto, the hereditaments 
were devised in strict settlement the trustees to 
support contingent remainders, various other 
trusts relating to the same property were to be 
executed by the same trustees ; the will contained 
the usual single power of appointment of new 
trustees. All the trustees had diced, & the trusts 
had devolved on the two co-heiresses of the last 
surviving trustee :—Held: on petition for the 
appointment of new trustees, the ct. could, with 
the assent of the two co-heiresses appoint new 
trustees of the rentcharge only.—Jte DENNIS’ 
Trusts (1864), 3 New Rep. 6386; 10 L. T. 689; 
12 W. BR. 575. 


Annotation :--Refd. Re Grange, Cooper v. Todd (1881), 
441. T. 469. 


12383. On application by beneficiary of 
part.|—Re CoTTERILL’s Trusts, [1869] W. N. 183. 
A NAHOn :— Apld. Z2c Moss’s Trusts (1888), 57 L. J. Ch. 


12384. Trustee desirous of retiring from 
part.|—Re CUNARD’s Trusis, No. 1190, ante. 

1235. ~———.]|—-Independently of Convey- 
ancing Act, 1882 (c. 39), 8. 5, the ct. has power under 
the Trustee Acts to allow trustees to retire from 
the trusts of a part of the trust property, held 
upon trust distinct from those affecting the 
remainder, & to appoint a separate set of trustees 
of such part.—He Moss’s Trusts (1888), 37 
Ch. D. 513; 57 L. J. Ch. 423; 58 L. T. 468; 36 
W.R. 316. 

1236. 














Trusts for different classes of persons 





TRUSTS AND TRUSTEES. 


—Consent of beneficiaries sul juris—& of trustees.] 
—Testator gave different parts of his property, 
consisting of freeholds & leaseholds, on substanti- 
ally similar trusts for different families, with 
cross-remainders in each case. Many of the 
cestuis que trust were not sui juris:—Held: the 
present trustees of the will, & all the cestuis que 
trust who were sui juris consenting, separate sets 
of trustees might be appointed for the different 
divisions of the property.—Re GRANGE, COOPER v. 
Topp (1881), 44 L. T. 469; 29 W. R. 502. 

1237. To act with sole continuing trustee— 
In relation to distinct part.|—-Appointment made 
of new trustees to act in conjunction with a sole 
continuing trustee of a will in relation to a distinct 
part of the trust property.—fRe PAINE’s TRuSsTS 
(1885), 28 Ch. D. 725; 54 1. J. Ch. 735; 52 L. T. 
323; 33 W. R. 564. 

1288. Part subject to distinct trusts—Possl- 
bility of trusts sears gee ar eed the trusts of a 
will different parts of testator’s property were 
subject to distinct trusts, but in a certain event the 
trusts would coalesce : —eld: there was power 
to appoint separate sets of trustees for the difterent 
parts of the property.—Re METHERINGTON’S 
Trusts (1886), 34 Ch. D. 211; 56 L. J. Ch. 174; 
55 L. T. 806; 35 W. It. 285. 


Annotations :— Retd. Savile 2. Coane (1887), 36 Ch. D. 520; 
Re Moss's Trusts (1888), 37 Ch. D. 513. 








(e) Number of Trustees. 

See, now, Trustec Act, 1925 (c. 19), ss. 34-36, 41. 

1239. Whether court can vary number—Ap- 
pointment of greater number than originally ap- 
pointed.|—Several trustees appointed on petition, 
under 11 Geo. 4& 1 Will. 4, c. 60,in the stead of a 
sole surviving lunatic trustee.—Re WELCH (1838), 
3 My. & Cr. 202; 71. J. Ch. 169; 11 L. TT. 0.8. 
409, n.; 40 BH. R. 937, J. C. 

.innotations :—Apld. Re Smith (1848), 17 L. J. Ch. 415. 

Refd. se Twoodlo (1845), 5 L. T. O. 8. 33. 

1240. .|—e Smiru, No. 1128, ante. 

1241. .|—It is not contrary to the 
practice of the ct. to appoint three trustees in the 
place of two nominated in a will containing no 
power to appoint new trustces.— BIRCH v. CROPPER 
(1848), 2 De G. & Sm. 255; 64 E.R. 115. 

1242. .|—Two trustees of real estate 
were appointed by the ct. in the place of one on 
petition under Trustee Act, 1850 (c. 60); &, the 
property being small, without a reference, on an 
affidavit of the fitness of the two persons proposed 
as trustecs.—/te TUNSTALL’S WILL, £2 p. TUNSTALT. 
(1851), 4 De G. & Sm, 421; 17 LL. T. O. S. 251 ; 
15 Jur. 645; 64 EK. R. 896. 

1243. .|—In appointing new trustees, 
the ct. is not limited to the number originally 
nominated.—PLENTY v. WEST (1853), 16 Beav. 
356; 51 E.R. 816. 

1244. - —— Although no vacancy—Trust 
property greatly increased.|—Two trustees ap- 
pointed, in addition to two existing trustees, in a 
case where only two trustees were originally 
appointed, but where the trust property had been 
very much increased.—-Re BOYCOTT’S SETTLEMENT 
(1856), 28 L. T. 0.8. 120; 5W.R. 15. 

1245. ——— ——.|—Re GREGSON’s TRUSTS, 
No. 1122, ante. 

1246. Only one trustee originally 
appointed.|—Testator appointed A., the tenant for 
life, & C. trustees. The will contained no power to 
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D. (e). 


1239 i. Whether court can vary number 
—A ntment o number than 
originally appointed,}—Under Trustee 
Act, 1908, 9, 41, the ct. has power to N.Z. 


an increase 


trustecs appointed by the testato 
Te oT mal {1919} 


: no a nee ena oF igo oven 1246 i. ——-——— Alt h es Mererie| 
0 such an appo ent involves | —Only one trustee origi npr : 
“tt in t ° number of the | —A Maori settler had settle certain 


lands, she being he sole . 
She died lea a will by which sho 


r-— 
._ 4 I. R. 303. 
appointed a solr. sole trustee of her 


Part [I.—Trustess. 


appoint new trustees. ©. having disclaimed, A., 
under the powers of 23 & 24 Vict. c. 145, s. 27, 
appointed a single trustee in his place :—Held: 
the other cestuis que trust were entitled to have a 
third trustee appointed, & the Act did not take 
away the jurisdiction of the ct. to increase the 
original number of trustees.—D’ADHEMAR (VIS8- 
COUNTESS) v. BERTRAND (1865), 35 Beav. 19; 55 
K. R. 801. 

1247, —_—- ———_ ——— ———..]—-In a case where 
testator had bequcathed a large fund to a single 
trustee the ct., at the instance of the tenant for 
life of the fund, appointed an additional trustee 
at the cost of the corpus of the trust property.— 
GRANT v. GRANT (1865), as reported in 6 New Rep. 
347; 384 L. J. Ch. 641. 

Annotations :~-Refd. Moore v. Moore (1874), L. R, 18 Eq. 

474; Baddeley v. paddoley tet). 9 Ch. D. 118; Te 

Breton’s Ketate, Breton v. Woollven vere 17 Ch. D. 


416. Mentd. Browne v. Collins ee 1 W. R. 222; 
Williains v. Mercier (1882), 51 L. J. Q. B. 594. 


1248, —-— -|—Where testatrix 
bequeathed a fund to a single trustee in trust for A. 
for life, with remainder over, on the petition of the 
parties interested in remainder, the ct. allowed 
additional trustees to be appointed ; the costs to 
be paid by  petitioners.—Re BRACKENBURY’S 
Trusts (1870), L. R. 10 Hq. 45; 39 L. J. Ch. 635 ; 
22 L. T. 469. 


Annotations :—Folld. Re Gregson’s Trusts (1886), 34 Ch. D. 
209. Refd. Fane v. Fane (1879), 28 W. R. 348. 


1249. —- -——_- ——— ———.]—-Where a sole 
trustee is originally appointed by a secttlor or 
testator there is no absolute right in the bene- 
ficiaries to the appointment of a second trustee. 
Although in many cases the ct. would desire to 
secure for the beneficiaries the protecton afforded 
by a second trustee, there are cases in which the 
settlor or testator has deliberately elected to 
commit to a single individual the execution of the 
trust, & in such cases the ct. ought to give effect 
to the intention of the scttlor or testator.——Re 
BADGER, BADGER v. WOOLLEY (1915), 84 I. J. 
Ch. 567; 1138 L. T. 150. 

1250. .| —Le 
PONDER v. PONDER, No. 1338, post. 

1251. Appointment of smaller number than 
originally appointed-—Appointment of sole trustee. | 
—The ct. will never place a trust fund belonging 
to persons not sui juris in the power of a sole 
trustee.— Re DICKINSON’s TRUSTS (1855), 1 Jur. 


N.S. 724. 
J—(1) The ct. will not 




















PONDER, 





1252. —-— 
appoint one new trustee to supply the place of more 
than one originally constituted. 

(2) Semble: disclaimer in ct. on petition not 
sulficient to divest an estate ; disclaimer should be 
by deed or of record.— Re ELLison’s Trust (1858), 
2 Jur. N.S. 62. 
<innotation :—As to (2) Refd. Foster v. Dawber (1860), 8 

W.R. 646. 

1253. ——— Beneficial to parties 
interested.]—The master may have liberty to 
appoint one instead of two trustees if he finds it to 
be beneficial to the parties interested (KNIGHT 
Broce, V.-C.).—SITWELL v. HERON (1850), 15 
L. T. O. 8. 206; 14 Jur. 848. 

1254, —— Although prohibited by 
instrument.|—Semble: under Trustee Act, 1893 
(c. 58), 8. 25, the ct. can appoint two trustees or 


property :—Held: there should be 1251 i. 
wo trustees of the settlement, as 
caution was even more necessary than 
in England, & especially so in cases 
where were interested, & the | CAN. 
trustee might be a Maori! with an in- 

sufficient sense of onsibility.— dee 
uy POTAKA, (1021] N. Z. Ly Nt. 435, 























Appointment of smaller 
number than ad beat 
Appointment of sole trustee.|—-PROUD- 
FOOT v. TIFFANY (1865), 11 Gr. 461.— 


1261 ii. ———- ——— .}-I 
trary to the course of the ct., without 
some very special reason, to sanction 
the appointment of one trustee in 
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even a sole trustee of a settlement, notwithstanding 
the settlor’s direction as to the minimum number 
being three.—Re LesLin’s Hassop Estates, [1911] 
1 Ch. 611; 80 L. J. Ch. 486; 27 T. L. BR. 352; 
55 Sol. Jo. 384; sub nom. Re Hassop SETTLED 
ESTATES, Re LESLIE’s Wit, 104 L. T. 563. 
Annotation :—Expld. Re Moxon, [1916] 2 Ch. 595. 

1255. Special circumstances.|— 
(1) Under special circumstances two trustees will 
be appointed where the original number was three. 

(2) A trustee disclaiming at the bar has costs 

only as between party & party.—BULKELEY v. 
EGLINTON (Har) (1855), 1 Jur. N. S. 994. 
_ 1256. .]—By a settlement made 
in 1859 four trustees were appointed, one of whom 
disclaimed. he existing three trustces desired 
to retire, & in the events that had happened the 
power to appoint new trustees contained in the 
settlement was not exercisable. A petition was 
accordingly presented for the appointment of three 
new trustees in place of the three who had acted 
& now wished to retire. Great difficulty was found 
in obtaining the consent of other persons to act 
as trustees & this was alleged as a ground for the 
application that three new trustees should be 
appointed in the room of the original four :—Held : 
on an appointment of new trustees by the ct., 
assuming it was necessary to prove special circum- 
stances to enable the ct. to appoint three new 
trustees when there had originally been four 
trustees, the disclaimer by one & the difficulty 
of obtaining new trustees constituted special 
circumstances.—- Re FOWLER’S Trusts (1886), 55 
J. T. 546, 

1257. —--- —— ~.|—Where there are three trus- 
tees, & one dies, another disappears, & the third 
is desirous of retiring, the ct. will, on petition under 
Trustee Act, appoint two in the place of the three. 
—Ke MARKIOTT’S SETTLEMENT (1868), 18 I. T. 749. 
Re-appointment of existing trustees.]— 
See Sub-sect. 2, D. (ec) v., ante. 

1258. Appointment of sole trustee—Only 
one trustee originally—-Trust about to be wound up.] 
-—One sole trustee appuinted in the place of a 
lunatic trustee, where the trust was shortly to be 
wound up, & where there had been but one trustee 
originally.—Re REYNAULT (1852), 19 L. T. QO. S. 
25; 16 Jur. 233, L. C. 

Annotation :—Reld. Leigh v. Pantin, [1914] 2 Ch. 701. 























(f) Terms of Appointment. 

1259. Whether power given to appoint suc- 
cessors.|-—-SOUTHWELL v. WARD (1829), Taml. 314 ; 
48 BK. R. 125. 

1260. .]--In a suit for the appointment of 
new trustees, the ct. refused to insert a clause in the 
will, authorising the new trustees to appoint 
others in their room.— Brown v. Brown (1839), 
3 Y. & C. Kx. 395. 

1261. - -]—Trustees appointed by the ct. in 
the place of others whose appointments had failed 
by their deaths in the lifetime of testator, autho- 
rised to appoint future trustees in the manner & 
under the circumstances mentioned in the will.— 
WHITE v. WHITE (1842), 5 Beav. 221; 6 Jur. 160 ; 


ae O02 bd Ogland Oglander (1848), 17 
tati i— ‘ ander v. ander , 
a a ‘Ch. 439. N.F. Holdor v. Durbin (1849), 11 Beav, 
594. 














place of threc.—KINGSMILL v. MILLER 
at ae (1868), 15 Gr. 171.—OAN. 
PART II, SECT. 2, SUB-SEOT. 2.— 
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Sect. 2.—Appointment of trustees: Sub-sect, 2, D. 
(f) & (g) 2, dé, dit. & iv.) 

1262. -]—The ct. in decreeing the appoint- 
ment of new trustees will not direct a power to 
be inserted in the deed for appointing new trustees 
toties quoties.—-BOWLES v. WEEKS (1845), 14 Sim. 
591; 60 K. R. 487. 

1263. —-—.]—A. & B. were named as trustees in 
&® marriage settlement but both of them died 
without having executed it & without having had 
any of the trust property vested in them. The 
settlement contained the usual power for the 
appointment of new trustees. In a suit for the 
appointment of new trustees :—Held: it was not 
competent to the ct. to direct that the new trustees 
should have the power of naming their successors 
in the same manner as if they had been the 
original trustees. —OGLANDER v. OGLANDER (1848), 
2 De G. & Sm. 381; 17 L. J. Ch. 439; 12 Jur. 
786; 64 8. R. 171. : 

1264. -|—Power was given to trustees & 
their successors to appoint new trustecs. The ct. 
being called on to appoint new trustees declined to 
enable such new trustees to appoint successors. — 
HonpEn v. DuRBIN (1849), 11 Beav. 594; 18 
L. J. Ch. 479; 141. T. O. 8S. 305; 50 E. R. 946. 








(g) The Application. 
i. In General. 

See, now, R.S. C., Ord. 55, r. 148. 

1265. How made—lIn action for rectification of 
settlement.|—-Where a bill is filed seeking to rectify 
an instrument & for the appointment of new 
trustees, the ct., though it may not be able to 
rectify the instrument, will grant relief so far as to 
appoint new trustees.—BARBER v. BARBER (1859), 
4 Drew. 666; 29 L. J. Ch. 493; 11. T. 21; 5 Jur. 
N.S. 1197; 8 W. R. 16; 62 K. R. 255. 

1266. Petition—In Lunacy & Chancery.]— 
Appointinent under one petition in Lunacy & 
Chancery of new trustees in the place of a person 
of unsound mind, not so found by inquisition, & 
of a deceased trustee & a trustee resident abroad.— 
Re STEWART (1860), 8 W. R. 207, L. JJ. 

a ai Tee Re Bignold’s SottImt. Trusts (1872), 


[1887] 





1267. ——- -—-—- -———.]—Re 
W.N. 166, 1. JJ. 

1268. —— Complicated case.]—Under 
R. 8S. C., 1883, Ord. 55, r. 13 (a), a vesting order may 
be obtained by summons in chambers upon the 
appointment of new trustees ; but in a complicated 
case a petition for the appointment of new trustees 
& a vesting order may be presented, & the costs 
thereof will be allowed.—Ite Morris’s SETTLEMENT 
Trusts (1889), 60 L. T. 96; 37 W. R. 317. 

1269. Partition action.|—-Where real estate 
was held by a complicated title under which the 
parties interested were very numerous, & unborn 
issue might become entitled to legal estates :— 
Held: all persons in existence who were interested 
in the estate being parties to a suit for partition, & 


ANRDEN, 





the title being proved at the hearing, an immediate 
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include a prayer for the vesting in the | statements, 

new trustee jointly with the oxisting | document 

trustoes of the estate & the rights aucees 

mentionec Trustee c 1908, 

as. 43, 44.—Re Durrant, [1919} | V. L. R. 271.—AUS. 
N. Z. L. R. 303.—N.Z, 
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its discretion under Trusts Act, 1890, 
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decree for sale might be made without any pre- 
liminary inquiry; a declaration might be made 
that the parties to the suit were, & that unborn 
issue upon coming into existence would be, trustees 
of their shares & interests within Trustee Act, 1850 
(c. 60); but the appointment of a new trustee, & 
consequent vesting order, ought to be the subject 
of a subsequent application, & ought not to be 
made by the decree.—LEES v. COULTON, LEES ¥. 
CLUTTON (1875), L. R. 20 Eq. 20; 44 L. J. Ch. 556 ; 
23 W. R. 644. 

1270. Originating summons.|—The ct. has 
no jurisdiction to make an order upon an origina- 
ting summons in chambers for the appointment of 
new trustees.—Re GILL, SMITH v. GILL (1885), 53 
L. T. 623; 34 W. R. 134; 2 T. 1. R. 109. 
Annotation :-—Distd. Ite Allen, Simes v. Simes (1887), 56 

L. J. Ch. 179. 


1271. .|—Upon an originating sum- 
mons asking for general administration & for the 
appointment of new trustees, all the persons in- 
terested being parties to the application, the ct. has 
power in the exercise of its general jurisdiction to 
order such appointment.—Re ALLEN, SIMES v. 
Simms (1887), 56 L. J. Ch. 779; 56 1. T. 611. 

1272. What must be proved—Grounds for ap- 
plication—Trustee out of the jurisdiction.|— -——--- 
v. ——— (1839), 3 Jur. 501. 

1278. —— Unwillingness of trustee to act— 
Reason for unwillingness.|—Semble: the affidavit 
or certificate, under Trustee Act, 1850 (c. 60), 
for the appointment of a new trustee, on the ground 
of the unwillingness of the existing trustce to act, 
ought not merely to state generally the fact of 
such unwillingness, but to disclose circumstances 
showing whether such unwillingness was or was 
not justifiable—Re Nicnorson (1851), 17 J. T. 

1274. -—— Consent of new trustee to act.|— 
Re BroapEN, BILLING v. BROoGDEN, [1888] W. N. 
238 


See, now, R. 8. C., Ord. 38, r. 19A. 
Affidavit of fitness.|—WSec 
D. (9) v., post. 














Sub-sect. 2, 





ii. Who may Apply. 

Sec Trustee Act, 1925 (c. 19), s. 58 (1). 

1275. Person beneficially entitled to part of 
dividends of stock.]|—A person beneficially entitled 
to part of the dividends of a sum of stock has a 
sufficient interest to support a petition under 11 
Geo. 4 & 1 Will. 4, c. 60, for the appointment of a 
new trustee of the stock. —Re Kina (1840), 10 
Sim. 605; 9 L. J. Ch. 257; 59 Th. R. 750. 
aucun :—Refd. Mackonzie v. Mackonzie (1851), 16 Jur. 


1276. Annuitants.|—Petition presented for the 
purpose of obtaining the appointment of a new 
trustee, in the place of one who had become bkpt. 
By the will creating the trust, the residue of 
testator’s property was given upon trust to pay 
two annuities of £30 each, & subject thereto upon 
trusts for the benefit of testator’s four daughters. 
New trustees had been twice appointed, & one of 





inexpedient, difficult, or impracticable 
to make the appointment without the 
assistance of the ct.—He SISTERSON, 
(1918) N. Z. L. R. 311.—N.Z. 

q. Forum.)]—An application by peti- 
tion, without suit, for the epnoley 
ment of a new trustee under 13 & 14 

Vict. c. 60 (Imp.), should be made in 
[1908] | ct. & not in chambers.—Re LaSH 
(1853), 1 Ch. Ch, 226.—-CAN. 
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the trustees appointed on the latter occasion havin 
become bkpt., the present application was rendered 
necessary. The four daughters of testator were 
the only petitioners :—Held: that under Bank- 
rupt Law Consolidation Act, 1849 (c. 106), s. 106, 
the annuitants were persons entitled in possession 
to the income of the trust funds, & ought therefore 
to be petitioners, that if the petition were amended 
in that respect the order might be taken, & that 
it would be sufficient simply to serve the other 
parties.—Re LONSDALE’s Trust (1850), 15 L. T. 
O. S. 201; 14 Jur. 1101. 

1277. Married woman—-Necessity for concur- 
rence of husband.|—-Gray »v. DICKENSON (1850), 
15 LL. T. O. 8S. 342; 14 Jur. 846. 

1278. .|—The presentation by a 
married woman of a petition for the appointment 
of new trustees of a fund in which she is interested 
in reversion is a ‘‘ suing ’’ within Married Women’s 
Property Act, 1882 (c. 75), s. 1 (2), & her husband 
need accordingly not be made a co-petitioner.— 
Re Ovurwin’s Trusts (1883), 48 L. T. 410; 31 
W. RH. 374. 

1279. Persons representing Wesleyan Conference 
-—-Trust to allow person appointed by conference to 
preach.|——-When a chapel was conveyed to trustees 
upon trust among other things to allow such 
person to preach as the Wesleyan Conference should 
appoint :——Held: the persons representing the 
Conference might join in a petition for the appoint- 
ment of new trustees.—He HARDEN WESLEYAN 
CHAPEL (1853), 1 W. Rt. 212. 

1280. Person with contingent 
SHEPPARD’sS Trusts, No. 1136, ante. 








interest.|—Re 


iii. Parties. 

See, now, R. 8S. C., Ord. 55, r. 144. 

1281. Who are necessary parties—Mortgagor— 
Property conveyed to trustee for mortgagee—Bank- 
ruptcy of trustee.|— Where a conveyance by way of 
intge. is made to a trustee for the mtgee. in trust 
to sell, & the trustee becomes bkpt., the mtgor. 
should join in the application for the appointment 
of another trustee.—Re BINGLEY, Ha p. ORGILL 
(1832), 2 Deac. & Ch. 413. 

1282. Persons interested in remainder.|— 
In a suit for the appointment of new trustees, 
where the trust fund was settled to A. for life, with 
remainder to the persons who might be his next-of- 
kin at his death, the persons who would be his 
next-of-kin, if he were then dead, are necessary 
parties—-WARDELL ?. CLAXTON (1842), 1 Y. & 
C. Ch. Cas. 265 ; 62 BE. R. 883; sub nom. WAKDLE 
v. HARGREAVES, 1] L. J. Ch. 126; 6 Jur. 478. 
Annotation : —Overd. Fowler v. James (1846), 1 Coop. temp. 

Cott. 290. 

1283, ——— .}—FOWLER v, JAMES (1847), 
I Ph. 803; 1 Coop. temp. Cott. 290; 16 L. J. Ch. 
206; 47 BE. R. 862. 

«{nnotations :—Expld., Roberts v. Roberts (1848), 2 De Q. 
& Sm. 29. Refd. Paul v. Paul (1880), 43 L. T. 239. 
1284. Trustees of term for raising portions.]| 

—Trustecs of a term for raising portions under a 

Marriage settlement held to be necessary parties 

to a bill for appointing new trustees in the room of 

the trustees for preserving contingent remainders, 

with a power of sale & exchange.—ELLISON v. 

CooKson (1845), 2 Coll. 52; 63 E. R. 633. 

12 Original beneficiaries—é& trustees of 
Settlements of shares.|——-On a petition, under 
Trustee Act, 1850 (c. 60), for the appointment of 
new trustees of a settlement, the beneficial intercsts 
under which had been made the subjects of 
marriage settlements :—Held: the original cestuis 
que trust, their husbands & wives, & the trustees 
of their settlements, sufficiently represented all 
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the parties beneficially interested.—Re SmMyTH’S 
SETTLEMENT (1851), 2 De G. & Sm. 781; 64 
E. R. 350. 

1286. All persons beneficially interested.|— 
Persons entitled to six-seventh parts of a trust 
fund applied to have a new trustee of the fund 
appointed :—Held: primd facie, all the persons 
beneficially interested must be before the ct., & 
though circumstances might render such an 
application impossible, yet no such impossibility 
being suggested, these persons were not entitled 
to apply, & the ct. declined to make the order asked, 
without service on the person entitled to the 
remaining one-seventh part.—He WRicHanryp’s 
Trust (1852), 4 De G. & Sm. 636; 19 L. T. O.S. 
244; 64H. R. 1277. 

1287. .}—A claim for the appointment 
of new trustees of certain real estate was filed by 
the mtgee. of a portion of the beneficial interest 
against the heir-at-law of the surviving trustee, 
without making any of the other cestuis que trust 
parties; & it was proposed to take an inquiry as 
to the parties beneficially interested. The ct. 
declined to order such an inquiry, & directed the 
claim to stand over, with leave to amend.— 
aa v. GARBETT (1852), 20 L. T. O. S. 


1288. ——.]—Re FELLOWS’ SETTLEMENT, 
No. 1332, post. 
1289 


No. 1271, ante. 

1290. Personal representative of person with 
contingent interest.|—A claim for the appointment 
of new trustees allowed to proceed in the absence 
of a personal representative of a deceased person, 
where such person had an interest in the trust 
funds in the event of the death of his child, the 
infant pltf.. under twenty-one, but had died 
indebted, & without any other property.— 
MAGNAY v. DAVIDSON (1853), 9 Hare, App. I1., 
Ixxxii; 1 W. R. 212; 68 B. R. 804. 

1291. ——— Public trustee—On appointment of 
new trustee in his place.|—Practice Nore (1927), 
163 L. T. Jo. 182. 

——— Husbands of married women making appli- 
cation.|—See Sub-sect. 3, D. (f) u., ante. 

1292. Whether appearance necessary—Persons 
interested—-When consent already given before 
master.|—-THomas’ Trust (1851), 15 Jur. 187. 

1298. Old trustees.|—On a petition to 
appoint new trustees, under the Trusteo Act, all 
the cestuis que trust & the old trustees were required 
to appear.— Re SLOPER (1854), 18 Beav. 596; 52 
E.R. 234. 




















.j—e ALLEN, Simus v. SIMES, 








iv. Service of Application. 

See Trustee Act, 1925 (c. 19), 8. 59. 

1294. Who should be served—Assignees of bank- 
rupt trustee.]|——Where a fund was standing in the 
name of three trustees, one of whom became 
bkpt., & the cestuis que trust petitioned for the 
appointment of a trustee in the place of bkpt. :— 
Held: the petition should be served upon the 
assignees.—Re DuTTron, Ex p. CARDEN (1848), 11 
L. T. O. S.111; 12 Jur. 391. 

1295. Reversioner.|—Demise of lands to 
trustees for one thousand years on certain trusts. 
Petition for the appointment of new trustees :— 
Held: the reversioner ought to be served with the 
petition. — Re Farrant’s Trust (1851), 20 L. J. Ch. 
532; 17 L. T. O.S. 309. 

1296. piieerrpatipe bacee Marea an order 
will be made, vesting property in a new trustee, 
who had been eos in the place of a trustee 
residing in New York, the remaindermen must be 
served, & it must be proved that the appointment 
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was necessary, & that the person proposed to be 
appointed was a proper person.—fRe MAYNARD’S 
SETTLEMENT TRUSTS (1852), 20 L. T. O. S. 61; 
16 Jur. 1084; 1 W. R. 15. 

1297, —-— Persons interested.|—The cestuis que 
trust under a deed, the trustee of which was a solr., 
pecs a petition in the matter of the solr. & 

the matter of Trustee Act, 1850 (c. 60), alleging 
that the trustee had taken the benefit of Insolvent 
Act, had repudiated the trusts, refused to discharge 
his duties as trustee & otherwise misconducted 
himself in the trusts, & praying the appointment 
of a new trustee in his place & a vesting order. 
The trustee denied or oflered explanations of the 
various imputations against him, claimed a balance 
to be due to him, & objected to being removed from 
the trusteeship :—Held: (1) Trustee Act, 1850 
(c. 60), s. 82, does not give the ct. jurisdiction 
under the Act to displace a trustee who is desirous 
of continuing in the trust; (2) the trustee could 
not, under the summary jurisdiction of the ct. 
over solrs., be removed from the trust for acts 
done by him, not in the character of solr. or in any 
relation immediately arising out of that character, 
but in the character of trustee, & the order could 
not be sustained. 

(3) Although it is, I believe, usual, & certainly 
it has been our practice in lunacy, upon application 
for the appointment of new trustees by persons 
having partial interests, to require the other persons 
interested to be served, the Act does not in terms 
so require, & it has not been unusual to dispense 
with service on all parties (TURNER, L.J.).—Se 
BLANCHARD (1861), 3 De G. F. & J. 181; 80 
L. J. Ch. 616; 4 L. T. 426; 25 J. P. 661; 7 
Jur. N.S. 505; 9 W. QR. 647; 45 BE. R. 828, L. JJ. 
Annotations :—As to (1) Refd. Re Byrno’s Trust (1868), 18 

L. T. 681; Bristowe v. Booth (1869), L. R. 5 OC. P. 80; 

Coombes v. Brookes (1871), Iu. R. 12 Hq. 61. As to 

(2) Folld. Re Lightbody’s Trusts (1884), 52 L. T. 40. 

as to (3) Folld. Se Bignold’s Settlmt. Trusts (1872), 7 

Oh. App. 223. 

1298. ——- -——.]—- MEMORANDUM Ab 
PRACTICE, [1901] W. N. 85. 

1299. Infant cestul que trust.|—Service 
of a petition for the appointment of a new trustce 
on infant cestui que trust dispensed with.—LRe 
Youna’s TrRusT (1869), 21 L. T. 556. 

13800. Trustees abroad.|—Jie BIGNOLD’sS 
SETTLEMENT Trusts, No. 1019, ante. 

1801. .|—An appointment of a new 
trustee in place of one permanently residing out 
of the jurisdiction will be made without service 
of the petition on the trustee so residing out of the 
jurisdiction.—Re PYE’s Trusts (1880), 42 L. T. 247. 

1302. Lunatic trustee.|—Of three trustecs 
of a settlement, two died, & the third became of 
unsound mind, but was not so found by inquisition. 
On a petition presented by persons beneficially 
interested under the settlement, praying for the 
appointment of three new trustees in the place of 
the two deceased trustees & of the trustee of un- 
sound mind :—Held:; service on the trustee of 
unsound mind was not necessary.—fte GREEN, 
Re Murton’s Trusts (1875), 10 Ch. App. 272; 
32 L. T. 446; 23 W. R. 804, L. JJ. 

Annotation :-—Apld. Re Weston (1898), 43 Sol. Jo. 29. 


TO 

















1303. ——— Absconding trustee.|—-Hypb v. BEN- 
BOW, [1884] W. N. 117. 
1804. ——— Cestui que trust abroad.) — The 


original trustees of a will being dead, a petition 
was presented for the appointment of new trustees, 
& for a vesting order. The persons proposed 
to be eeoes were both beneficially interested 
under the will, but it was found impossible to 
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obtain the services of independent persons. All 
the beneficiaries, except one who was abroad, 
were co-petitioners, & were desirous that the 
persons 2 ered as trustees should be appointed. 
The ct. made the order, subject to an undertaking 
by the new trustees that if either became sole 
trustee he would use every endeavour to obtain 
the appointment of a co-trustee; & dispensed 
with service on the absent beneficiary.—Re LIGHT- 
BODY’s TRUS?S (1884), 52 L. T. 40; 33 W. R. 452. 

1805. .|—The persons entitled to the 
residuary estate of testator, presented a petition 
for appointment of new trustees of his will in the 
place of the original trustees, one of whom had 
died, & the other was a lunatic. The petition was 
served on three of the four persons who were 
entitled to the proceeds of sale of a real estate 
devised on trusts for persons who took no interest 
in the residue, but the fourth was resident in 
Australia, & was not served :—Held: service on 
the cestui que trust in Australia might be dis- 
pensed with.—Re WILSON (1886), 31 Ch. D. 522 ; 
55 L. J. Ch. 682 : sub nom. Re WILSON, Re NEED- 
HAM, 54 L. T. 263, L. JJ. 

Annotation :—Refd. Re Hume (1887), 35 Ch. D. 457. 

1306. Public trustee—-On appointment of 
new trustee in his place.|—PracriceE Note (1927), 
163 L. T. Jo. 182. 

1307. Appointment in suit for enforcing 
trusts—Service of decree.|—Decree for the appoint- 
ment of new trustees & conveyance of the trust 
estate, in a suit by some cestuis que trust against 
the devisces of the last survivor of the former 
trustees, & a direction to serve the other cestuis que 
trust with notice of the decree.—JONES v. JAMES 
(1853), 9 Hare, App. I]. Ixxx; 68 E. HR. 803. 


v. Affidavit of Fitness. 

1308. Necessity for.|—-A suit was instituted 
against a trustee for an account, the administra- 
tion of the trusts of the will, & the appointment of 
new trustees. At the hearing all relief was 
waived, except the appointment of new trustees, 
& all parties agreeing that all the persons interested 
were before the ct., the ct. was willing, upon the 
production of proper affidavits as to fitness, to 
appoint new trustecs, but required a petition to be 
presented for that purpose.— BUCKLEY v., BUCKLEY 
(1849), 14 L. T. O. S. 64; 14 Jur. 189. 

1309. .|—A new trustee will be appointed 
by the ct. without a reference, on proof of his 
fitness, & on his consent.—Jie ROBINSON’s TRUST 
(1851), 15 Jur. 187. 

1310. Sufficiency of—Affidavit of solicitor in 
cause.|—-The ct. will not, as a gencral rule, receive 
the evidence of the solr. in the matter, as to the 
fitness of persons proposed to be appointed new 
trustees.—GRUNDY v. BUCKERIDGE (1853), 22 
L. J. Ch. 1007; 17 Jur. 731. 

1311. ——— One enough.|—Zte ARDEN, [1887] 
W.N. 166, L. JJ. 

13812. Contents of — Evidence of pecuniary 
position.|—He CasTLE STERRY’s TRusTs, [1888] 
W.N. 179. 

1818. ——— ———.]—Re Smitu’s PoLicy TRUSTS, 
SMITH v. SMITH, [1894] W. N, 68. 

.|—See EVIDENCE, Vol. XXII., p. 587, Nos. 
5763-5765 




















vi. Costs. 
See Sub-sect. 2, E., post. 


E. Costs. 
See Trustee Act, 1925 (c. 19), 8. 60. 
1814. Liability for costs—Misappropriation of 
trust fund by bankrupt trustee—Assignesos—Only 
out of general estate.|—On petition to have a new 


Part ]].—TRUSTEEs. 


trustee appointed in the place of bkpt., who had 
misappropriated the trust fund, the ct. will give 
the assignees their costs only out of the general 
estate.—He ATKINSON, Ee p. HEELIS (1843), 7 
Jur. 684, Ct. of R. 

13815. ——— Donee of power refusing to exercise it 
—Subsequently consenting to exercise power— 
Trustee formerly desirous of retiring willing to 
si ae mas Hopson’s SETTLEMENT, No. 1141, 
ante. 

1816. ——— Incorrect mode of appointment— 
Applicant liable for all costs.|—Pitf. having filed a 
bill for the appointment of new trustees, in a case 
in which it might be done by petition, was ordered 
to pay all the costs.—THoMAs v. WALKER (1854), 
18 Beav. 521; 52 H.R. 205. 

1317. —— Petitioner’s costs disallowed— 
Respondent costs in cause.|—BUND v. GREEN, 
[1875] W. N. 213. 

1318. Appointment for benefit of all parties 
—Costs pald out of corpus.|—The costs . . . must 
come out of the corpus. When an application by 
a tenant for life is clearly for his own sole benefit 
I have been in the habit of making him pay the 
costs of it. But here the appointment of new 
trustees of the settlement is for the benefit of all 
parties interested under it in the fund (KINDERSLEY, 
V.-C.).— Re ParBy’s MARRIAGE SETTLEMENT 
Trusts (1857), 29 L. T. O. S. 72. 

1819. ——— Appointment for benefit of tenant for 
life—Costs pald by tenant for Nfe..—Re Parsy’s 
MARRIAGE SETTLEMENT TRUSTS, No. 1318, ante. 

1320. ——— Person cited to appear as respondent 
——Power of court.]—(1) Parties are not justified, 
by remaining passive, to prevent the rightful 
owners obtaining possession of their property, but 
if called on to do an act, involving no risk or 
responsibility, which is necessary to enable the 
trust owner to obtain his property, they are bound 
to do it. If therefore their refusal renders an 
application to the ct. necessary, they will be made 
to pay the costs. 

(2) The ct. has no jurisdiction to award costs 
adversely against third parties cited to appear 
as resps. upon a petition tou appoint new trustecs 
under Trustee Act, 1850 (c. 60).—Re PRIMROSE 
(1857), 23 Beav. 590; 29 L. T. O. S. 1033; 3 Jur. 
N.S. 899; 5 W. R. 508; 53 KB. R. 2323 sub nom. 
iz p. PRIMROSE, 26 L. J. Ch. 666. 
sil ara :—Refd. Ie Woodburn's Will (1857), 1 Do G. 








13821. ——— Person rendering application neces- 
sary—May be ordered to pay costs. |—/?e PRIMROSE, 
No. 1320, ante. 

1322. Tenant for life considering appoint- 
ment unnecessary—Each party to bear own costs.] 
—Re SHEPPARD’S Trusts, No. 1136, arte. 

1823. ——- Appointment to two funds—Costs 
borne rateable.]|—On a petition for appointment of 
new trustees of two trust funds the costs ordered 
to be paid out of the two funds rateably.—Re 
GRANT 8 TRUSTS (1862), 2 John. & H. 764; 70 
K. R. 1267, 

1324. ——— Introduction of irrelevant charges 
against respondent—Petition to pay costs thus 
occasioned.]|—-Where a marricd woman, having by 
her next friend petitioned for the appointment of 
new trustees of property to which she was entitled 
for her separate use, made in the affidavits filed in 
Support statements & charges irrelevant to the 
subject of the petition, & where the resp., in answer- 
ing those affidavits, made further charges of a still 

her irrelevant character. ‘The ct. ordered that 
all the costs incurred by resp. in answering the 
irrelevant charges made against him be paid by 
the next friend; & that all the costs incurred by 
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the irrelevant matter introduced by resp. into the 
case, other than that rebutting the statements 
made against him, should be paid by him.—Re 
WILLs’ Trusts (1863), 3 New Rep. 107; 9 L. T. 
570; 9 Jur. N.S. 1225; 12 W. R. 97. 

1325. Appointment of additional trustee— 
Petition by tenant for life—Costs pald out of corpus.] 
—GRANT v. GRANT, No. 1247, ante. 

1326. Petition by reversioners—Costs 
paid by petitioners.|—Re BRACKENBURY’S TRUSTS, 
No. 1248, ante. 

1327. Improper conduct of trustee— 
Whether trustee must pay costs.|—A trustec who 
makes an improper opposition to a petition for the 
appointment of new trustees will have to bear his 
own costs of the opposition, & will have the casts 
occasioned to the other parties by his opposition 
deducted from the costs properly payable to him.— 
Re WISEMAN’s TRUSTS (1870), 18 W. R. 574. 

1328. |—(1) A trustee may 
appeal from an order depriving him of costs on the 
ground of misconduct, notwithstanding R. S. C., 
Ord. 65, r. 1. 

(2) Qu. : whether the ct. can now order resp. to 
a petition under Trustee Act, 1850 (c. 60), to pay 
costs.—/te KNIGHT’s WILL (1884), 26 Ch. D. 82; 
50 L. T. 550; 32 W. R. 417, C. A. 


Annotations :—As to (1) Refd. In the Katate of Plant, Wild v. 
Plant, [1926] P. 139. Generally, Mentd. 2te Carthew, Ie 
Paull (1884), 51 L. T. 435. 





























1329. —— ——.] — Re KeEnsit, [1908] 
W.N. 235. 

1330. ——— —-—,|—Re RENDELL’S TRUSTS 
(1915), 139 L. T. Jo. 249. 

1331. ——— Appointment under power—Costs 


paid out of estate.|—1 often have occasion to regret 
the great costs that are imposed on trust estates 
when it is neccessary to appoint new trustecs. 
.. » But I never heard it disputed that, where new 
trustees were appointed under a power in an 
instrument, the costs of effecting the change, 
including the costs of the dunce of the power, were 
paid out of the estate (KAy, J.).—-HARVEY v. 
OLLIVER (1887), 57 L. T. 239. 

1332. What costs allowed—Incidental costs.|-— 
(1) All the cestuis que trust ought ordinarily to be 
parties to a petition for the appointment of new 
trustees, infants by their next friends, as well as 
adults. ; 

(2) Costs ‘‘ incidental,” etc., to inquiry: the 
words ‘‘incidental,’’ ectc., ordered to be struck 
out.—Re FELLOWS’ SETTLEMENT (1856), 2 Jur. 
N.S. 62. 

1338. -—-— Two petitions presented on same day 
—Second petition more perfect—Costs allowed only 
of second.|—Whcere two petitions were presented 
on the same day for the same purpose, the ct. 
directed the costs of the second one only, as it was 
the more perfect, to come out of the estate.— 
Re Prina’s Trusts (1873), 42 L. J. Ch. 4733; 28 
L. T. 467. 

1334, —— Costs on higher scale—‘‘ Special cir- 
cumstances ’’—-Not size of trust fund.]—Jte 
SPETTIGUE’s TRUSTS (1884), 32 W. R. 385. 

1335. ——.]—Jve SCARRE (1920), 149 L. T. Jo. 


176. 


Bankruptcy of representative.]—See 
Execution, Vol. XXIV., pp. 832, 833, Nos. 
8640-8655. 

1336. How raised—Trusts estate entirely realty— 
By mortgage.]— Where an order had been made for 
the appointment of new trustees under Trustee 
Act, 1850 (c. 60), & for the payment of the costs 
out of the trust estate; & it was subsequently 
shown that the trust estate consisted entirely of 
realty ; the order was amended by the insertion 
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of words authorising the trustees to raise the costs 
out of the realty by way of mtge., the mtge. deed 
to be approved by the judge at chambers.—Re 
CRABTREE (1866), 14 W. R. 497. 

1337. Trustee deprived of costs—Right to appeal.] 
—Ite KNIGHT’S WILL, No. 1328, ante. 

Copyholds—Admission of new trustees.|—See 
CopyHoLps, Vol. XIII., p. 92, Nos. 1146-1148. 


SUB-SECT. 3.—EXECUTOR-ADMINISTRATOR. 


See, now, Administration of Estates Act, 1925 
(c. 23), 58. 33, 39. 

1838. Administrator functus officio.|—An ad- 
ministrator who has paid all expenses & debts 
& cleared intestate’s estate stands in the same 
position towards the next of kin as that which 
an exor. who has cleared the estate stands in 
towards the residuary legatees. He ceases to be 
an administrator & becomes a trustee, & the ct. 
can appoint a new trustee to act jointly with him.— 
Jte PONDER, Be v. PONDER, [1921] 2 Ch. 593 
90 1. J. Ch. 426; 125 L. T. 568; 65 Sol. Jo. 455. 

1339 power to appoint trustees. 
Administratrix with the will annexcd, having paid 
all the debts & cleared the estate, executed a deed 
appointing two trustees of the will in her place & 
asked the ct. to confirm the appointment :—Held: 
the new trustees had been properly appointed by the 
es ee Pirr, Pirr v. MANN (1928), 44 T. L. K. 

1340. Administration of Estates Act, 1925 (c. 23), 
s. 33—Effect of on legal personal representative. |— 
The expression ‘‘ personal representatives ’’ in 
above Act, s. 39, docs not include trustees in the 
ordinary sense even when the personal representa- 
tives themselves become trustees upon an assent. 
The introductory words of s. 39 conferring powers 
on personal representatives ‘‘ during a minority 
of any beneficiary or the subsistence of any life 
interest, or until the period of distribution arrives ” 
are explained by the fact that under the new law 
of intestate succession the existence of an infant 
beneficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone dis- 
tribution, & that in these cases s. 33 places the 
personal representatives substantially in the 
position of trustees. 

The provision in s. 39 (1) (ii), conferring on 
personal representatives ‘all the powers, dis- 
cretions & duties conferred or imposed by law on 
trustees holding land upon an effcctual trust for 
sale’? does not operate referentially to make the 
Law of Property Act, 1925 (c. 20), 5. 28 (2), 
applicable to pure personalty. 

Accordingly, where under the will of a testator 
unauthorised investments are retained under a 
power to postpone conversion, the rule laid down 
in Howe v. Lord Dartmouth (1802), 7 Ves. 137a, 
still remains applicable in regard to the income 
payable to a tenant for life-—Ae TROLLOPE’s WILL 
Trusts, Pusitic TRUSTEE v. TROLLOPE, [1927] 





PART II. SECT. 3, SUB-SECT. 1.—A. 

k. Presumption of acceptance.}-—The 
ct. will not direct a jury to presume 
the acceptance of a trust created 
by devise whon there has been anes 
years’ adverse possession as against 
the trustees, there being no evidence 
of such acceptance, & all the facts 
belng opposed to such presumption.— 
ATOHIBATD v. Bio (1854), James, it must, in a 


a trustee in 


upon the 
life under the 1 


1. ——.J]—A person was named as 


& marriage settlement 
of the ycar 1821, but did not execute 
or act in the trusts of it. 
death of his co-trustee, he, in 1844, 
refused to act in the trusts. 
etition of the tenant for 


refused to appoint a new trustee in 
his place. After such a lapse of time, 
petition matter, be 


he trust.— Re UNIACKE (1844), 1 Jo. & 
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1 Ch. 596; 96 L. J. Ch. 340; 137 L. T. 3753; 71 
ar Jo. 31 0. 

1341. —— ———-,.|— Re YERBURGH, YERBURGH 
v. YERBURGH, [192% ] W. N. 208. 


Sect. 3.—ACCEPTANCE AND DISCLAIMER OF 
OFFICE. 
SUB-SECT, 1.—ACCEPTANCE., 
A. In General. 

1842. Necessity for.J—(1) The disclaimer nced 
not be either by matter of record or by deed 
(HOLROYD, J.). 

(2) It seems to be contrary to common sense to 
say, that an estate should vest in a man not 
assenting to it. There must be the assent of the 
party before any interest in the property can pass 
to him (BEstT, J.).—TOWNSON v. TICKELL (1819), 
3B. & Ald. 31; 106 1K. R. 575. 

Annotations 1—As to (1) Apld. Begbie ». Crook (1835), 2 
Scott, 128. Refd. Doc Winder ». Lawes ta) Pe 
Ad, & El. 195 : Doe d. Chidgey v. Harris (1847), 1 
W. 517. As to (2) Apld. Xenos v. Wickham (1862), 1 
Cc. B. N. 8S. 381; Poacock v. Eastland (1870), DL. 10 
Ka. 17. Refd. Doe d. Palmer v. Andrews (1827), 4 Wing. 

348. Generally, Retd. Browell v. Reed (1842), 1 Haro, 

434: Siggers v. Evans (1855), 5 Ki. & B. 367. 


1343. .|—M., tenant in tail in possession of 
an estate, executed a disentailing deed purporting 
to be a grant of the estate to A. & B. & their heirs 
free from all estates tail of the grantor to the usc 
of A. & B. & their heirs upon trust for the grantor. 
The deed was enrolled but not executed by A. & B., 
who subsequently executed a deed of disclaimer :— 
Held: the disentailing deed operated as a grant 
& not by the Statute of Uses, it was rendered 
inoperative by the subsequent disclaimer by the 
grantees & the estate tail of M. was not barred 
under Fine & Recoveries Act, 1834 (c. 74).— 
PEACOCK v. KASTLAND (1870), L. R. 10 Eq. 173 
39 T.. J. Ch. 584; 22 L. T. 706; 18 W. R. 856. 
Annotation :—Refd. Savill v. Bethell, [1902] 2 Ch. 523. 

1344. When property vests—Whether before 
assent.)—Dor d. CHIDGEY v. Harris, No. 1355, 











: .] —1 take the rule of law to be 
that where there is a transfer of property to a 
person, even although it carries with it some 
obligations which are onerous, it vests in him at 
once before he knows of the transfer, subject to 
his right when informed of it to say, if he pleases, 
‘*T will not take it’’ (Corron, L.J.).—STANDING 
v. BOWRING (1885), 31 Ch. D. 282; 55 L. J. Ch. 
218; 54L.T.191; 34 W. R. 204; 2T. LR. 202, 
C. A. 


Annotations pated: Re Arbib & Class’s Contract, [1891] 1 
Ch. 601. Refd. London & County as eine, Co. v. London 
& River Plate Bank eee 21 Q. 535; Je Blake, 
Blake v. Blake (1889), 6 . 663 ; Bie Weston, Davies v. 
40%,” Menta. 1 2 Ch. i64 : P Mallset v. Wilson, [1903] 2 Ch. 
494 entd. Le Howes, Howos v, Platt (1905), 21 T.L. KR. 


1346. Proof of acceptance—Affidavit of third 
person.|—The consent of proposed trustees cannot 
be evidenced by an affidavit of a third party.— Re 
eer TrusT (1853), 21 L. T.O.S. 218; 1W.R. 

77. 


Lat. 1.—IR. 


———,]J—-A person, to whom with 
thee a a term of years had, in 1810, 
been bequeathed in trust, & who wae 
appointed, with the other trustees 
executor of the 1, was presumed ‘to 
have accepted the trust, though he 
had never acted in it, the will having 
been proved by the other executors, 
saving his right, & he not ha ever 
disclaimed.—Re NEEDHAM (1844), 1 
Jo. & Lat. 34.—IR. 


After the 
The ct., 


,» c 60, 8. 22, 
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1347. —-— Assent signified to petitioner.]—An 
intended trustee should not appear to consent by 
counsel, but should merely signify his assent to 
artes DRAPER’S SETTLEMENT (1854), 2 


. R. 440. 
See R.S.C., Ord. 38, r. 194 


B. What Amounts to Acceptance. 

1348. Interference with trust property.]— A 
trustee, with notice of his appointment as such, 
interfering with the subject matter, cannot 
repudiate the trust, & say he acted merely as factor 
or agent.—CONYNGHAM v. CONYNGHAM (1750), 1 
Ves. Sen. 622; 27 I. R. 118). 


Annotations :—Refd. Stacoy v. Elph (1833), 1 My. & K. 195; 
Lowry v. Fulton (1839), 9 Sim. 104. 


1349. Undertaking to execute trusts—Deed not 
signed.|—It is said, the trustees are not under 
covenant; & they are not bound under hand & 
seal: but they have in equity undertaken to 
execute the trusts exactly asif they had so executed 
the instrument; & the general words, ‘it is 
declared & agreed,” etc., amount to a covenant. 
The obligation upon them is to permit Lord Mont- 
ford to receive & enjoy the rents & profits, provided 
that was consistent with the trust & obligation. 
imposed upon them, to apply, so much of the rents 
& profits as should be necessary to the expense 
of renewal, in order to make his enjoyment con- 
sistent with the other objects of the settlement, 
under which all the subsequent takers are to be 
considered purchasers: but it does not rest upon 
reasoning; as upon the answers it is clear, they 
understood the import; expressly stating, that 
they put him in possession; & assigning, as their 
reason, motives of civility & humanity. It is 
hard, if they are to suffer by that: but the sub- 
sequent takers unless deprived by acquiescence 
of their remedy, are not to suffer by the charity of 
the trustees. It is clear, therefore, that they did 
take upon them these trusts (LORD ELpon, C.),.— 
MONTFORD (LORD) v. CADOGAN (LorD) (1816), 2 
Mer. 3; 19 Ves. 635; 34 K. BR. 651, L. C. 
Annotations :—Consd. Richardson v. Jenkins (1853), 1 Drew. 

477; Holland v, Holland (1869), 4 Ch. App. 450, n. Refd. 

Jonkins v. Robertson (1853), 1 Eq. Rep. 123; Ite Parker, 

Kz p. Sheppard (1887), 19 Q. B. D. Bd. Mentd. Shaftes- 

bury v. Marlborough (1833), 2 My. & K. 111; 

Jones (1816), 7 L. T. O. 8. 157; Adey v. Arnold (1852), 

2NeG.M.& G. 432; Hughes v. Wells (1852), 9 Hare, 749 ; 

Isaac v. Wall (1877), 46. J, Ch. 576. 

1350. Acting as agent.|—-If one of two persons 
named trustees & exors, disclaims & renounces & 
afterwards possesses himself of assets as the agent of 
the other, who has accepted the trust & proved the 
will, he does not thereby become accountable as 
a trustee & exor., & ought not to be made a party 
to a suit for the administration of the estate.— 
DOvE v. EVERARD (1830), 1 Russ. & M. 231; Taml. 
376 ; 39 E.R. 89. 

Annotations :—Apld. A.-G. v. Chesterfield (1854), 18 Beav. 

596. Consd. Bartlett v. Wood (1860), 2 L. T. 144. 

1851. .|—An exor,. not proving the will of 
testator, & not receiving any part of the fund, in 
respect of which there was a breach of trust, 
& not receiving any other part of the property of 
testator, except in the capacity of agent to the 
exor. who proved & acted :—Held: not to be 


Jones v. 
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answerable for such breach of trust.—LowRy v. 
FuuLron (1839), 9 Sim. 115; 8 L. J. Ch. 3143; 3 
Jur. 454; 59 E. R. 298. 


Annotation :—Mentd. Re Stevens, Cooke v. Stevens, [1898] 
1 Ch. 162. 


1852. ——.]—STACEY v. ELPH, No. 1375, post. 

1853. Conveyance of trust property.|—Testator 
bequeathed £1,100 to two trustecs upon certain 
trusts ; & he also bequcathed to the same trustees 
a house held under a bishop’s lease, upon trust to 
pay the rents, etc., to his wife for life, & after her 
decease, to apply the rents, etc., in the maintenance 
of Z., till he attained twenty-one, when the 
trustees were to convey the property to him 
absolutely. Z. attained twenty-one in the life- 
time of testator’s widow, & on her decease a deed 
was executed by the trustees, which recited the 
will, & that it had become unnecessary for the 
trustecs to act in the trusts thereof, & that, in fact, 
they never intermeddled therein; & the trustees 
then released the property to Z. who, by another 
deed, gave them a gencral release :—Held: the 
deed exccuted by the trustees amounted to an 
acceptance by them of the trusts of the will, & 
imposed on them the duty of seeing that the trusts 
of the £1,100 were duly performed.—URcH v. 
WALKER (1838), 3 My. & Cr. 702; 71. J. Ch. 292 ; 
2 Jur. 487; 40 EB. R. 1097. 

Annotations :—Consd. Maizy v. Edge (1856), 27 I. T. O. 8. 
12. Apid. ite Lord v, Fullerton (1895), 65 L. J. Ch. 184. 
Refd. Lowry +. Fulton (1839), 9 Sim. 104. ; 
Grayburn v. Clarkson (1868), 37 L. J. Ch. 550. 
1354. Retaining deed for safe custody.|—As to 

J., I think there is not enough to charge him as 

with a breach of trust. Looking at the deed which 

was in his possession, he could hardly fail to see 
that he was named a trustee; but, on the other 
hand, he says he never acted; & it is expressly 
shown that he received the deed for safe custody 
only, until some one else could befound to under- 
take the trust. I think there is not enough to 

charge him (LORD LANGDALE, M.R.).—EVANS v. 

JOHN (1841), 4 Beav. 35; 49 BH. BR. 250. 

1355. Verbal statement.]—(1) By law the estate 
devised vests in the devisce before assent 
(PARKE, B.). 

(2) Though it has been held that a disclaimer 
of an estate in fee need not be by matter of record 
as was formerly held in Townson v. Tickell, No. 1342, 
ante, it has never been settled that such disclaimer 
must be by deed, & in the case mentioned HOLROYD, 
J., was of opinion that it necd not (ROLFE, B.). 

(3) Unless there was unequivocal evidence of 
assent, the subsequent disagreement by deed of 
disclaimer would avoid the estate quoad hune. 
The consequence would be to avoid the will, as to 
him, ab initio & vest the legal estate in R., so that, 
as his heirs have disclaimed, it would revert to the 
heir-at-law of testator (PARKE, B.). 

(4) There is no authority, but Butler & Baker's 
Case (1541), 3 Co. Rep. 25a, for saying that a 
verbal assent to a devise is insufficient (PARKE, B.). 
—Dork d. CHipary v. Harris (1847), 16 M. & W. 
517; 16 L. J. Ex. 190; 8 L. T. O. S. 414; 158 
E. R. 1294. 


Annotations :-—Generally, Refd. Young v. Grove (1847), 4 
C. B. 668; Wright v. Wilkin (1860), 2 B. & S. 232; He 
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1350 i. Acting as agent.) —- MonT- 
rtf eae J OHNBON (1848), ILI. Kq. Rh. 


n. Submitting to account.|—~Deft., by 
answer, having submitted to account 
ie trustee, the ct. decreed an account 

peartition, although without such 
No evideuos Gf eit tame ae 

eft. ho e pro- 
berty in trust.—Curuperr v. Curiuimnr 


o. Executor also trustee—Actin 
executor—Taking out probate.}— 
the exor. is also trustee of the real 
estate, by acting as exor. he is liable in 
both characters. The tak 
an acceptance of the whole trust.— 
WARD v. BUTLER (1824),2 Mol. 533.—IR. 

p. Knowledge of existence of trust 
deed— Attending first meeting of trustees 
dé: writing minutes—Declining to vote or 


incur responsibility.J—Acceptance of 

as | the office of a trustee will not be 
here | inferred nor liability for loss of trust 
funds incurred, by mere knowledge 
of the existence of the trust deed, 
attending the first meeting of trustees, 
& writing the minutes, but declining 
to give any opinion or vote, or inour 
any responsibility. -—- MITroHELL  v, 
DAVIDSON (1855), 18 Dunl. (Ct. of 


probate is 
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are Toya yi as Theatrical Fund Assocn. v. Kydd, 
899) 2 9. ne Venables v. East India Co. 
Retest 18 o os Tx. 2 


1356. Acting in trust—Paying debts.J}—A. & B. 
were appointed trustees, & A., B. & C. exors. of a 
will. A. & C. alone proved. B ., in his answer, 
said he declined to act in the trusts; but it 
appeared that B. & his partner were indebted to 
testatrix at her death, that her exor. had lent 
them part of the assets, & that they had paid some 
of her debts. The ct., on motion, ordered B. to 
pay into ct. the balance due from him & his partner, 
who was not a party to the suit. 

He (deft.) is one of the exors., he has never 
proved, but he has never renounced, & he says he 
has never acted in the trusts; but the ct. must 
look at his actions, & sce to what character they 
are attributable. I think he has acted in the 
character which testatrix had given him 
(RomMILLY, M.R.).—WHITE v. BARTON (1854), 18 
Beav. 192; 52 HK. R. 76. 

1357. Signing memorandum —Partial accept- 
ance.|—In 1823 Ii., by his consent, was with X. 
& Z. named as a trustee of a marriage settlement, 
which comprised various sums. The deed was 
executed by the co-trustees of, but not by, KH. 
X&. died in 1826 insolvent. In 1829 an account was 
rendered which showed the sums subject to the 
trusts of the settlement & that Z. had reccived a 
large sum belonging tothe trusts. Z. afterwards, 
as the administrator of his father, became possessed 
of a large sum of residue, not administered by the 
extrix., & trust funds, part of this residue, he 
applied to his own use ; but in 1830 he, by request, 
invested a portion of the residue in the names of 
himself & EK. upon the trusts of the settlement as 
such trustees thereof, & indorsed a memorandum 
thereon to the effect that it was so much of the 
within-mentioned & assigned sums as were subject 
to the trusts thercof. This memorandum Z. signed 
previously to 1842. In 1845 E. made inquiries 
of one of the cesluis que trust relating to the trusts 
vested in him, & required to be satisfied as to the 
property comprised in the settlement. He was 
then informed that he was a trustee thereof, & 
a receipt of the stock bought in his & Z.’s names 
was inclosed. This receipt E. retained; & in 
Mar. 1847, he for the first time saw the settlement, 
& on that occasion he signed the memorandum 
indorsed thereon. Z. died in 1852 insolvent. F. 
received the dividends on the stock, & regularly 

aid them over to the tenant for life. In 1854 
inquiries were made which resulted in this bill 
being filed, praying that an account might be taken 
of all sums which had been received by HE. either 
alone or jointly with his co-trustees, or which, 
without his wilful neglect & default, might have 
been received; & that E. might be decreed to 
make good all losses which had been sustained, 
particularly so much of the property as was subject 
to the trusts of the settlement :—Held: K.’s 
liability must be confined to the amount comprised 
in the memorandum signed by him; & so far as 
the bill sought to make him liable for more than 
that amount, it must be dismissed.—MALZzyY v. 
EnGE (1856), 2 Jur. N. S. 80; 4 W. R. 213; sub 
nom, Maizy v. EpG#, 27 L. T. O. S. 12. 

1358. Executing trust deed.]|—A trustee who has 


Sub- 
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Time for.j}—Testator named cer- 
tain trus toe, es 
to be a un; on death of 
testator, tao. of the trustees accepted, 


ee he should 


& proceeded to take the necessary 
steps for administeri 
thereafter a third trus ted 
act as ae Nonges 

having differed, in limine, with the 
other trustees as to the conduct of 


TRUSTS AND TRUSTEES. 


duly executed a trust deed must, in the absence of 
special circumstances, be bound by that indication 
of his acceptance of the trust, & will not afterwards 
be heard say that he thought he was merely 
signing as a witness.—JONES v. Hiaains (18686), 
L. R. 2 Bq. 638; 85 L. J. Ch. 408; 14 L. T. 126; 
14 W. R. 448. 

1359. Letter confirming verbal arrangement.]— 
W., having entrusted P., his solr., with a sum of 
£7 i 00 for investment on mtge. on his behalf, was 
informed by P.’s clerk, in conversation, that “ P. 
proposed to invest the money on mtge. of leasehold 
property at Camden Town at 5 per cent.,” & 
subsequently received a letter from P. stating 
that ‘‘ the money was put on 5 per cent. mtge. as 
arranged by my clerk with you.”’ On P.’s death 
it was found that no mtge. existed in favour of W., 
but that P. had advanced £100,000 to a firm of 
builders on a mtge. of their leasehold property at 
Camden Town :—Held: P. & those claiming under 
him were bound by the representation made by 
him, & were estopped from denying that the £7,700 
formed part of the £100,000 so invested. — 
MIDDLETON v. POLLOCK, Ex p. WETHERALL (1876), 
ee 49; 40 L. J. Ch. 39; 35 L. T. 608; 25 
Annotations :—Consd. Bradley v. Riches (1878), 9 Ch. Ds 


d. J?c Mawson, Ir p. Hardcastle (18 1),44L.T 
he London & Westiuinster Bank v. Turquand (1888), 
lL. hea 


L. hk. 454; Re Cozens, Green v. Brisley ee) 109 

306. Mentd. Montagu v. Sandwich tee or os 

502; Ie Jones, Christmas v. Jones (1897), 66 L Ch. ge 9. 

1360. Permitting transfer of fund into name of 
trustee.|—ve KNIGHT'S WILL, No. 1106, ante. 

1361. Signing legacy duty receipt.]-—JAGO v. 

Jaao, No. 1370, pos 
XXIII, 


Proving will.]-—-See ExercutTors, Vol. 
pp. 51-53, Nos. 295-313. 


SUB-SECT. 2.—DISCLAIMER. 
A. In General. 

1362. Disclaimer distinguished from release.]-— 
CREWE v. DICKEN, No. 1398, post. 

1368. 1220) The more one examines the 
distinction between a disclaimer & release, the 
less one sees the worth of it. 

A relvase is the instrument of a person who thinks 
that he has something to part with; it is not a 
mere dissent or refusal to concur. If a person, 
who is appointed co-trustec by any instrument, 
executes no other act than a conveyance to his co- 
trustecs, where the meaning & intent of that 
conveyance is disclaimer, the distinction is not 
sufficiently broad for the ct. to act upon (LORD 
ELpon, C.). 

(2) It seems to have been taken for law... 
that if an estate is conveyed to two persons in trust, 
& one will not act as ahaa the estate vests in the 
other (Lonp KLpon, C.).—NICLOSON v. WORDs- 
WORTH (1818), 2 Swan. 365; 36 EB. R. 655, L. C. 

Ai horeens :—As to (1) Consd. Urch v. Walker (1838), 3 

He aig . 702, 4s to (2) Refd. Small ». Marwood aeae): 

eG 300 ; Begbie v. Crook (1835), 2 Scott, 128 

v. Debonham (1853), 11 Hare, 188 ; ellesley. v. Withers 

(1855), 25 L. O. 8. a Generally, Mentd. Xenos v. 

Wickham (1863), 13 C. B. . 381. 

1364. Right to disclaim Partial disclaimer. |— 
Two of the devisees have not disclaimed, & being 
trustees they cannot disclaim, unless they had 
divested themselves of all the trusts, which they 
have not done (COCKBURN, U.J.).—-R. v. GARLAND 





he atierwerae declined to 
act :—Held : had timeously & 
competent 80 ng eolined to act under 

ANNERMAN v. BANNERMAN 
tis4ay” ts ; Duni. Ct. of Sess.) 229; 
15 Sc. Jur. 67.—SCOT. 


the trust 
aris poves 
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(1870), L. R. 5 Q. B. 269; 39 L. J. Q. B. 86; 22 

L. T. 180; 18 W. R. 429. 

Annotations :—Mentd. Garland v. Mead (1871), L. R. 6 Q. B. 
441; Eccl. Comrs. for England v. Parr (1894), 71 L. T. 

65; A.-G. v. Sandover (1904), 73 L. J. K. B. 478; Re 

Re Sarum (Bp.), [1916] 1 KB i66. fies es Ghioh ae 

Constable, (1918]2Ch.75.. °°. °° 


1365. Property partly abroad.|— 
Testator having real & personal property in 
England & abroad left his residuary estate to 
trustees upon trust for sale. One of the trustees 
disclaimed the trusts of the will except as to the 
property abroad. The remaining trustees sold 
land of testator in England :—Held: the dis- 
claimer had no effect, & the disclaiming trustee 
was a necessary party to the conveyance.—Re 
LornD & FULLERTON’s CoNTRACT, [1896] 1 Ch. 228 ; 
65 L. J. Ch. 184; 73 L. T. 689; 44 W. RR. 195; 
40 Sol. Jo. 118, C. A. 

18 Trustees of copyholds—Right to re- 
nounce legal estate.]—The cases as to trustees being 
liable to the trusts of a will, by accepting the trusts 
as to some of the property, do not seem at all to 
affect the question of whether they may not 
renounce the legal estate, taking upon themselves 
any risk of a breach of trust, more particularly 
where, as in this case, there was no Iegal estate 
prima facie vested in them, but where they had a 
mere right to admittance, which, according to a 
well known & proper practice, they give up in 
favour of one of their number, for the purposes of 
the estate, & to effect a saving (per CurR.).— 
WELLESLEY (LORD) v. WITHERS (1855), 4 E. & B. 
750; 830. L. R. 1187; 24 L. J. Q. B. 184; 25 
L. T. 0.8.79; 1 Jur. N.S. 706; 119 E. R. 277. 


Annotations :—Distd. IK. v. Garland (1870), L. R. 5 Q. B. 
269. Refd. Bence v. Gilpin (1868), L. RK. 3 Exch. 76. 


——— Trustee by devolution.]—WSee Sect. 4, post. 

1367. Right to take opinion of counsel—As to 
obligation to execute disclaimer.|—Re Tryon, No. 
1413, post. 

1368. Proof of disclaimer—Must be clear & 
distinct.|—-Where the position in which parties 
stand to each other is such as to establish primd 
facie the relation of trustee & ceslui que trust, the 
ct. will not permit the trusteeship to be dis- 
claimed without clear & distinct evidence. 

_A. & B. cohabited together. A. having a con- 
siderable sum of money of her own placed the 
same in the hands of B., as she alleged, upon trust 
to invest it in her behalf. They continued to live 
together for upwards of ten years, using the 
interest arising from the money for their common 
benefit. B. then put an end to the connection 
between them. A. filed her bill secking to charge 
B. as a trustee with the moneys received by him 
on her account. B. admitted the advance of the 
money, but denied the trust, alleging that it was 
a loan to him, & that pltf.’s claim was now barred 
by Stat. Limitations. The existence of the trust 
was supported only by the evidence of pltf. :— 
Held: the position of the parties established the 
relation of trustee & cestui que trust, which deft. 
had not disproved, & he was bound to account to 
pltf. for what he had received in connection with 
he trust, with interest at 5 per cent.—JAMES v. 
HoLmzs (1862), 31 L. J. Ch. 567; 8 Jur. N.S. 
553; 10 W. R. 487; affd., 4 De G. F. & J. 470; 
ts a J. Oh. p. 568; 6 L. T. 589; 10 W. R. 634, 


1869. Time for disclaimer—Before dealing with 
estate.|—A disclaimer by two out of three joint 
tenants, surrenderees of certain copyhold lands 
belonging to a manor, executed before the 
ee eee nn ee ee a 
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admittance of the remaining joint tenant, but after 
the exercise by all the three of various acts of 
ownership over the estate, is void, & the lord is 
entitled to a fine as upon the admittance of all. 

A. disclaimer, to be worth anything, must be an 
act whereby one entitled to an estate immediately 
& before dealing with it renounces it; whereby, 
in effect, he says, ‘‘I will not be the owner of 
this prepeny (KELLY, O.B.).—BENCH v. GILPIN 
(1868), L. R. 3 Exch. 76; 37 L. J. Ex. 36; 16 
W. RR. 705; sub nom. BENCE v. GILPIN, REEVE v. 
GILPIN, 17 L. T. 655. 

Annotation :-—Refd. R. v. Garland (1870), L. R. 5 Q. B. 269. 

1370. Without delay.|—By her will testa- 
trix, who died in 1866, directed her exors. to pay 
to A. & B. a certain sum of money to be held in 
trust for pltf., who was at that time an infant. 
A. & B. gave to the exors. of the will a receipt for 
the legacy on an Inland Revenue form for presenta- 
tion to the Inland Revenue authorities. The 
legacy was paid to A. & B. by a crossed cheque 
drawn in favour of both of them, but whether pay- 
able ‘‘ to order ’”’ or ‘‘ to bearer’ was not in evi- 
dence, nor was there any evidence that either of 
them had indorsed the cheque. In 1876, A., who 
was the father of pltf., died in insolvent circum- 
stances. In 1881 B. executed a deed poll pur- 
porting to disclaim the trusts of the will. In 1892 
pltf. for the first time became aware of the legacy, 
& called upon B. to account for the same. ‘ 
alleged that he had never accepted the trusts of the 
will, & that the receipt given by him was not 
intended to operate as an acceptance of the 
trusts, & that he had never received nor in any 
way dealt with the legacy :—Held: although the 
rule was that a trustee ought to execute a dis- 
claimer without delay, yet there was no rule that 
a disclaimer must be executed within any par- 
ticular time ; the evidence showed that B. did not 
mean to accept the trust, notwithstanding the 
fact that he signed the legacy duty receipt as well as 
A.; & although it was not necessary for B. to 
have done that if he were not a trustee, yet the 
ct. would be straining matters too far if it were to 
hold that that act alone constituted B. a trustee.— 
Jago v. Jago (1893), 68 L. T. 654; 9 T. L. R. 351. 

1371. Takes effect ab initio.|—A power in a will 
in the following form, viz. ‘‘ I direct that A., B., & 
C., the exors. of this my will, or the survivors or 
survivor of them, or the exors. or administrators 
of such survivor, shall sell my copyhold messuages:”’ 
—Held: a disclaimer, exccuted by C. some time 
after a sale, reciting that he had, from testator’s 
decease, declined to act, & had never acted, in the 
exorship. or the trusts of the will, was a refusal 
ab initio, there being nothing to impeach the bona 
fides of the transaction.—PBPPERCORN v. WAY- 
MAN (1852), 5 De G. & Sm. 230; 21 L. J. Ch. 827; 
16 Jur. 794; 64 I. R. 1094. 

1372. Avoidance of effect of disclaimer—Neces- 
sity for distinct application.]|—In ordcr to get rid 
of the effect of a disclaimer, a distinct application, 
supported by affidavits establishing a special case, 
is necessary.—SIDDEN v. LEDIARD (1820), 1 Russ. 
&M.110; 89 E.R. 42, L. O. 

1373. How far evidence of refusal to act.]— 
NoBLE v. MEymotrT, No. 1004, ante. 


B. Form of Disclaimer. 
1374. Necessity for deed.] — TOWNSON  v. 
TICKELL, No. 1342, ante. 
1375. .|—A person, named as exor. & 
trustee under a will, did not formally renounce 











Y. Disclaimer by parol.}—Trustee named may disclaim by parol.—BINGHAM v. CLANMORRIS (LORD) (1828), 2 Mol. 253.—IR. 
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probate until after the death of the acting extrix., 
nor did he ever disclaim by deed the trust of the 
real estate ; but he purchased a part of the real 
estate, & took the conveyance from the widow, who 
was tenant for life, & the heir, to whom the estate 
must have descended upon the disclaimer of the 
trust. During the life of the acting extrix., how- 
ever, he interfered in the disposition of testator’s 
property, as her friend or agent :—Held: he was 
not, under the circumstances, chargeable as exor. 
or trustee. 

A deed of disclaimer is the best evidence of the 
renunciation of a trust, but the conduct of the 
party desirous of renouncing a trust may amount 
to a disclaimer. 

It is most prudent that a deed of disclaimer 
should be executed by a person named trustee, who 
refuscs to accept the trust, because such decd is 
clear evidence of the disclaimer, & admits of no 
ambiguity; but there may be conduct which 
amounts to a clear disclaimer, & such appears to 
be the case here (LEacH, M.R.).—STACEY v. 
ELPH (1833), 1 My. & K.195; 2 L. J. Ch. 50; 39 
E. R. 655, 

1376. —-— Where previous verbal assent.]— 
DoE d. CHipGry v. Harris, No. 1355, ante. 

1877. Necessity for record—Sufficiency of deed.| 
-—TOWNSON v. TICKELL, No. 1342, ante. 

1378. .J—(1) A devisee in fee may by 
decd under his hand & scal disclaim an estate 
devised to him, without a formal disclaimer in a ct. 
of record. 

(2) Where testator seised in fee devised to three 
trustecs for certain trusts, one disclaimed by decd : 
~—-Held: such disclaimer was, without matter of 
record, sufficient to vest a complete title in the 
two others & enable them to support a distress for 
rent upon the premises devised.—BEGBIE v. 
Crook (1885), 2 Bing. N. C. 70; 2 Scott, 128; 
4L. J.C. P. 264; 182 KB. BR. 28. 

1379. Whether implied by conduct.]—STacry v. 
Liipu, No. 1375, ante. 

1880, Failure to act—After renunciation of 
probate of will.]--Wherc there is a gencral direction 
in @ will that real estate shall be converted & form 
with the personal estate a mixed fund for payment 
of debts & other purposes, & the exor. & trustee 
renounces probate, but does not disclaim the 
trusts of the will, with which notwithstanding he 
does not interfere, such conduct amounts to a dis- 
Claimer, & the legal estate must be held to have 
been divested out of such trustee.—Ke GorpDon, 
RosERts v. GORDON (1877), 6 Ch. D. 531; 46L. J. 
Ch. 794; 37 L. T. 627. 

Annotations :—Apld. Re Clout & Frower’s Contract, [1924] 
2Ch. 230. Refd. Hyott v. Mekin (1884), 50 L. T. 54: Re 
Lowis, Foxwell v. Lewis (1885), 30 Ch. D. 65 
Dudenoy (1 
65 L. J. Ch 
1381. .|—Where land is devised to a trustee, 

conduct which amounts to a disclaimer of the office 

of trustee will also amount to a disclaimer of the 
legal estate.—Re BincuAaLn, BmcuaALn v. ASITON 

ee) 40 Ch. D. 486; 60 L. T. 869; 37 W. R. 

: A. 


Annotation :—Apld. Re Clout & Frewer’s Contract, [1924] 
2 Ch. 230. 


1382. -|—~An exor. trustee survived his 
testator for pore! thirty years without proving 
or acting or applying for or receiving a legacy 
given him in his official capacity. Ue had not, 
however, formally renounced or disclaimed :— 
Held: his conduct amounted to a disclaimer.— 
Re Clout & FREWER’s Contract, [1924] 2 Ch. 230 ;: 
93 L. J. Ch. 624; 182 L. T. 483; 68 Sol, Jo. 738. 
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1383. Sufficiency of disclaimer in court.|—It is 
not necessary for a deft. who disclaims to make an 
affidavit of that fact; if he appears at the hearing 
& disclaims, the claim will be tend issed as against 
him.—LADBROKE v. BLEADEN (1852), 16 Jur. 630. 





1384. jJ—Re Exxison’s Trust, No. 1252, 
ante, 
1385. .|—Upon a petition for the appoint- 





ment of new trustees by the ct., it is not necessary 
that a disclaiming trustee, who has never acted, 
should disclaim by deed, but a disclaimer by his 
counsel at the Bar is sufficient.—IosTER wv. 
DAWBER (1860), 1 Drew. & Sm. 172; 8 W. R. 646 ; 
62 KB. R. 343. 


C. Effect of Disclaimer. 

1386. Trust not destroyed.|—-MALLoTT v. WILSON, 
No. 1465, post. : 

1387. Loss of personal benefit.|—Jixor. refusing 
to execute the trust shall not have a legacy given 
to him in that character.—ANDREW v. TRINITY 
HALL, CaMBRIDGR (1804), 9 Ves. 525; 32 EH. KR. 
706, 

Annotations :--Mentd. A.-G v. Fishmongers’ Co. (Hulberts’ 
Charity) (1837), 1 Coop. Pr. Cas, 85; Warren v. Kudall, 
fix p. Godfrey (1860), 1 John. & H. 1. 

j|—See Execurors, Vol. XAXIII., pp. 

444, 445, Nos. 5188-5156. 

1388. Trustee must disclaim estate.]—(1) Where 
three exors. & trustees of the will of a naturalised 
British subject renounced probate & declined to 
act, the ct., on the petition of the administrator, & 
of the persons who would but for the fact of their 
being aliens, be coheirs-at-law, made an order, the 
Crown not opposing, for the appointment of new 
trustees, & vesting the real estate in such new 
trustees. 

(2) I cannot allow resps. to disclaim the trustec- 
ship without also disclaiming the estate (JAMEs, 
V.-C.).—He MARTINEZ’ TRuUsSTs (1870), 22 L. T. 403. 

1389. ——.|—Re BimcHaALt, BIRCHALL v. ASH- 
TON, No. 1381, ante. 

1390. In whom property vests-—-Devisee.]— 
A devise to trustees to the use of A., for life with 
remainders over. The trustees disclaimed. Under 
a mistaken idea that the trustees had the legal 
estate an order of the ct. was obtained to appoint 
new trustees & the heir conveyed to them. A. 
then conveycd his life estate to a mtgee., & after- 
wards took a reconveyance from him :—Held: 
A. was in by the devise within 1 Will. c. 47, & an 
order was made for him to convey to a purchaser.— 
Re CUMMINS, BEALE v. TENNENT (1852), 1 Drew. 
65; 61 E. R. 376. 

1391. Heir-at-law.]—-Keal estate was de- 
vised to A., in trust to sell, with power to the trustees 
to give discharges. A. was to pay the debts & hold 
the surplus on certain trusts, & he was appointed 
soleexor. A. having renounced & disclaimed :— 
Held: the heir-at-law, who had taken out adminis- 
tration, could sell the estate & give valid receipts.— 
AUSTIN v. MARTIN (1861), 29 Beav. 523; 4 L. T. 
817; 7Jur. N. 8.871; 9 W. R. 674; 54 EB. R. 730. 

1892. ——— Settlor.|—-Matuotr v. Wiison, No. 
1465, post. 

13938. Consenting trustees.]|—C. is a good 
lessor, for the other trustee’s disagreement made 
the estate wholly his (HAH, C.J.).—SMITH v. 
WHEELER (1671), as reported in 1 Vent. 128; 386 
BE. R. 88; sub nom. SMyrH v. WHEELER, 2 Keb. 
772. 

Sein ;—Fonsd. Nicloson v. Wordsworth (1818), 2 

yu 


Swan. 360. d. Small », Marwood (1829), 9 B. & C. 300. 
Reld. Siggors ». Kvans (1855), 6H. & B. 387 5 Sta 2 
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(1751), Park. 112. — 
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1894. ——— ——-.]—-NIcLOSON v. WorpsworRTH, 
No. 1363, ante. 
13 ——.]— Where a conveyance is made 
to several trustees it is not necessary that all of 
them should execute the deed or accept the trust, 
but the property will vest in those who do execute 
or accept (BAYLEY, J.).—SMALL v. Marwoop 
(1829), 9 B. & C. 300; 4 Man. & Ry. K. B. 181; 
71L.J.0.8. K. B. 197; 109 BE. R. 112. 
AmonoM es apy eed (1842), 1 Hare, 434, 
. . Kvans 55),5 E. & B. ; 8 . 
Bowring (1885), 31 Ch. D. 282; London © County Bene 


ing Co. v. London & River Plate Bank (1888), 21 B. D 
535; Mallott v. Wilson, [1903] 2 Ch. GOL " 














a -|—BEGBIE v. CROOK, No. 1378, 
ante. 
1397. ——.]— Dok d. CuHIpGEy v. IArrI1s, 


No. 1355, ante. 

1898. Conveyance of trust property—Whether 
disclaiming trustee necessary party.|—One trustec 
for the sale of an estate having released & conveyed 
to his co-trustee refused to join in the receipt of the 
purchase-money: upon the special expression of 
the deed the purchaser was not held to the agree- 
ment with the remaining trustee: it would have 
been otherwise, if one had merely renounced. 
—CREWE v. DICKEN (1798), 4 Ves. 97; 31 E. R. 
50, L. C. 

Annotations :—Expld. Nicloson v. Wordsworth (1818), 2 
Swan. 365. Apld. Small v. Marwood (1829), 9 B. & C. 300. 
Consd. Urch v. Walker (1838), 3 My. & Cr. 702. Refd. 
Doe d. Chidgey ». Harris (1847), 16 M. & W. 517; Lane 
v. Debenham (1853), 11 Hare, 188; Fe Young, Fraser v. 
Young, [1913] 1 Ch. 272, Mentd. Pyrke v. Waddingham 
(1852), 10 Hare, 1. 

1399. .]—A trustee of real estate for 
sale, who has renounced his trust, & released & 
conveyed to his co-trustee, is not a necessary party 
in a conveyance to a purchaser, nor is it neccessary 
he should join in a reccipt for the purchase-money. 
--ADAMS v. TAUNTON (1820), 5 Madd. 435; 656 
i. R. 961. 

Annotation :—Consd. Browell v. Reed (1842), 1 Hare, 434. 

Co-executors.| —- See ExXEcurTors, Vol. 

XXIV., p. 576, Nos. 6123, 6124. 

1400. Right of consenting trustee to sue—On 
covenant in deed creating trust.]|—A., by indenture, 
covenanted with B. & C., their exors., adminis- 
trators & assigns to pay asum of money, to be held 
by them on certain trusts. C. did not assent to or 
exccute the deed, & subsequently by an indenture, 
to which neither A. nor B. were parties, disclaimed 
all the trusts of the first indenture :—Held: B. 
could not alone sue A. upon the covenant during 
the lifetime of C.—WETHERELL v. LANGSTON 
(1847), 1 Exch. 634; 171. J. Ex. 338; 154 KE. R. 
269, Ex. Ch. 

Annotations :—Refd. Linwood v. Squire (1850), 5 Exch. 234 ; 
Salmon v. Webb & Franklin (1852), 3 Hl. L. Cas, 510. 

entd. Cannan v. Hartley (1850), 15 L. T. O. S. 184; 

Beer v. Beer (1852), 12 C. B. 60; British Kmpire Mutual 

Life Assce. v. Browne aa 12 C. B. 723; Sickel v. 

Borch (1864), 3 New Rep. 438. 

1401. Right of court to exercise discretion of 
trustees—Power of sale.|——-Where trustees, having 
& power of sale, disclaim, the ct. can exercise the 
discretion of the trustees, & sell if necessary.— 
Browne v. Pautu (1852), 19 L. T. O. S. 269; 
16 Jur. 707. 
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1398 i. Conveyance of trust pronperty— 
Whether discinening trustee necessary 
party.|}—A trustee who has disclaimed 
need not be a party to any conveyance 
of the legal estate, but it should be 
recited in the conveyance that the 
trustee had never acted.— BINGHAM 
e sTANMORRIS (LORD) (1828), 2 Mol. 


t. Action for rent—Whether disclaim- 
ing trustee necessary party.}—One of 


tion in 


609.—CAN 


the devisees in trust under a 
refused to accept the trust :—Held-: 
he was not a necessary party pltf. in 
an action for rent of the premises 
devised, although his formal] renuncia- 
ting was not made until 
after the rent had accrued du 
Huauers v. BROOKE (1878), 43 U. C. R. 


a. Appointment of judicial factor— 
Exercise of power by judicial fe 

—WOoOODARDS JUDICIAL FACTOR v. 
WOODARDS EXEoUTRIX, [1926] S. C. 


70] 


1402. Action against trustees—Whether dis- 
claiming trustees necessary parties.|—No general 
rule can be laid down defining multifariousness, but 
the ct. will exercise its discretion in each particular 
case. Trustee who have not acted, though they 
have not disclaimed, not necessary parties.— 
DAWES v. Ripaway (1854), 2 W. R. 404. 

Charitable trusts.]|—See CHARITIES, Vol. VIII., 
pp. 337, 338, Nos. 1248, 1249, 1277. 


D. Costs and Expenses. 

1403. Right of disclaiming trustee to costs— 
Action against trustees——-Costs between solicitor & 
client.|-A person named a trustee without his 
knowledge & in that character a party to the 
suit, having never accepted the trusts, is entitled 
to his costs as between solr. & client.— SHERRATT v. 
BENTLEY (1830), 1 Russ. & M. 655; 39 BK. R. 251. 


Annotations :-—N.F. Milward v. Milward (1834), 3 L. J. Ch. 
141. Dbtd. Norway v. Norway (1834), 3 L. J. Ch. 111. 
Consd. Legg v. Mackroll (1859), 1 Giff. 165, 


1404. Costs between party & party.|— 
A person named a trustee in a deed, who declines 
to accept the office, is in the situation of any other 
deft. against whom a bill is dismissed, & can only 
have his costs as between party & party.—-NORWAY 
v. NORWAY (1834), 2 My. & K. 278; 3J].. J. Ch. 
111, 1638; 39 BE. R. 950. 
aunclatign :—-Folld. Milward v. Milward (1834), 3 L. J. Ch. 


1405. ——- ———- ——_.]—MILWaRD v. MILWARD 
(1834), 3My. & K.311; 3L.J.Ch.141; 408. R.119. 

1406. .]—A trustee disclaimed by 
his answer, but was continued as a party until the 
hearing :—Held: nevertheless, he was entitled to 
costs as between party & party only.—BRAY v. 
West (1838), 9 Sim. 429; 59 E.R. 423. 

1407. -}—Where the name of a 
party appears upon documents as a trustee, & he is 
therefore made deft., but asserts by his answer 
that he never accepted the trust not acted, he is 
entitled to his costs as between party & party.— 
HEAP v. JONES (1856), 5 W. KR. 106. 

1408. .|—The representative of 
deceased trustee refused to act in the trusts, & to 
reccive certain dividends which had become 
payable. A bill was filed to remove her & appoint 
other trustees. The judge refused to allow her 
the costs of the suit. On appeal the decision was 
reversed.—LEGG v. MACKRELL (1860), 2 De G. F. 
& J.551; 41. T. 568; 45 E.R. 735, L. C. 
Annotations :—Distd. Re Abbot’s Trusts (1878), 38 L. T. 


442. Refd. Ite Ridley, Ridley v. Ridley, [1904] 2 Ch. 774 ; 
Re Benett, Ward v. Benett, [1906] 1 Ch. 216. 


1409. Disclaimer at the bar.]— 
BULKELEY v. EGLINTON (EARL), No. 1255, ante. 

1410. Costs of express disclaimer.! -- 
A trustee put in a disclaimer to a bill of foreclosure, 
& set out a correspondence to show that he had 
always refused to act:—Held: he was entitled 
to the whole costs, for pltf."might have shown by 
the bill that a simple disclaimer was sulficient.— 
BENBOW v. DAVIES (1848), 11 Beav. 369; 50 HE. R. 
859. 

1411. —— Suit for appointment of new trustee— 
Trustee declining to perform trusts.]|—The ct. will 


534.—SCOT. 
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b. Right of disclaiming trustee to 
costs—Conjined to those necessarily 
properly incurred.|—-Trustce who had 
not acted putting in a fine answer, 
disallowed the costs of such vexatious 
answer, & order made at the hearin 
to tax him the costs only of suc 
answer as would have been necessary 
& Aa Lo icy aa v. PERSSE (1828), 
1 Mol. 146.—IR. 
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Sect. 3.—Acceplance and disclaimer of office: Sub- 
sect.2,D. Sects. 4,5 &6: Sub-sect. 1.] 


not allow costs to a trustee who, after having acted, 
declines to a the trusts reposed in him, & 
thereby renders a suit for the appointment of a 
new trustee neccessary.— HOWARD v. RHODES (1837), 
1 Keen, 581; 6L. J. Ch. 196; 48 E.R. 431. 

aren :— Distd. Coventry v. Coventry (1837), 1 Keen 


1412. ——- -—— Representative of deceased 
trustee refusing to act.|-LEG@G v. MACKRELL, No. 
1408, ante. 

1413. Right to expenses—-Taking opinion of 
counsel—As to obligation to execute disclaimer.|— 
A party named trustee without his sanction, & 
called on to disclaim, is authorised in taking the 
opinion of counsel as to his obligation to execute a 
disclaimer.—Ite TRYON (1844), 7 Beav. 496; 2 
L.T.0.8. 516; 8J.P.408; 49 KB. R. 1158. 
Annotations :—Retd. Re Johnson & Weatherall ores | 


Oh. D. 433. Mentd. Re Stephen, Hz p. Bass (184 
Ph. 562; Jee Browne (1851), 15 Beav. 61; Re Cheesman, 
11891} 2 Ch. 289. 


Sect. 4.—-TRUSTEES BY DEVOLUTION. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 1 (2), 3 (1), (ii). 

1414. Upon whom trust devolves—Heir of sur- 
viving trustee.]|—He MORTON & HALLETT, No. 1069, 
ante. 

1415. ——— Personal representative of surviving 
trustee.]—An action for breach of trust was brought 
by a beneficiary undcr a settlement against, as sole 
defts., the exors. of one of the two trustees, but 
not the surviving trustee, of the settlement. The 
surviving trustee was also dead, & no new trustees 
of the settlement had been appointed, although 
the person in whom the power to appoint was 
vested was prepared to exercise it :—Held: 
the representatives of the surviving trustee must 
be added as defts., or new trustees of the settlement 
must be appointed & added as defts. 

lt may be that there is no present trustee, as 
there may be no representative of the last surviving 
trustee, or 1f there be one that he has refused to 
accept the trusts of this settlement; but in the 
present case there is a person entitled to appoint 
new trustees of the settlemcnt, &,if there be no 
trustees, such an appointment ought to be made, & 
there is no reason why the existing trustces, if any, 
or such new trustees, should not be brought before 
the ct. (BYRNE, J.).—Jte JORDAN, HAYWARD v. 
JIAMILTON, [1904] ] Ch. 260; 73 L. J. Ch. 128; 
90 L. T. 223; 52 W. R. 150; 48 Sol. Jo. 142. 

1416. -|—W. by her will devised & 
bequeathed property to the person or persons who 
should at her death be trustees of her father’s will. 
At her death all the trustees of her father’s will & 
all the trustees appointed in their place were dead. 
The exors. of the last survivor of the trustees so 
appointed had acted in the trusts of her father’s 
will :—Held: these were at her death trustees of 
her father’s will, & were duly appointed trustees 
of her own.—Re WAIDANIS, RIVERS v. WAIDANIS, 
(1908] 1 Ch. 123; 77 L. J. Ch. 12; 97 L. T. 707, 
C. A. 

Annotations :— Refd. Jte Routledge, Saul v. Routledge (1908), 
ee 136; Jte Crunden & Meux’s Contract, [1909] 
1417. ——— Until appointment of new 

trustees.|—By a settlement real estate was in 1874 

conveyed to A. & B. in fee upon trust that they & 

the survivor of them & the heirs & assigns of such 
survivor should hold the trust estate upon certain 
trusts under which C. was the first tenant for life ; 

& by the same settlement a power to appoint new 
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trustees was vested in C. & D. during their joint 
lives. 3B. survived A. & died in 1905, & the exors. 
of his will acted as the trustees of the settlement. 
In 1908 C. & D. in exercise of the power by deed 
appointed two persons to be new trustees of the 
settlement & made the usual vesting declaration. 
The exors. of B. objected that the appointment of 
new trustees was a nullity because they were, by 
Conveyancing Act, 1881 (c. 41), 5. 30, the existing 
trustees of the settlement, &, though willing to 
retire, they could not be displaced except by the 
ct. or by a deed to which they were made parties & 
retired :—Held: although the exors. were trustees 
of the settlement until the new trustees were ap- 
pointed, the deed was a valid exercise of the power 
to appoint new trustees & operated forthwith to 
oust the oxors. for all purposes from the trust.— 
Re RoOvuTLEDGE’s Trusts, ROUTLEDGE v. SAUL, 
[1909] 1 Ch. 280; 98 L. T. 919; sub nom. Re 
ROUTLEDGE, SAUL v. ROUTLEDGE, 75 L. J. Ch. 136. 

1418. Right to decline trust.|— The sole trustce 
of a fund misappropriated it & died insolvent. 
His exor. had never acted in the trust, & desired 
to be discharged thercfrom :—Held: he was 
entitled to decline to act in the trust.—Re RIDLEY, 
RipL“ty v. RrpL4ey, [1904] 2 Ch. 774; 73 L. J. Ch. 
696; 91 L. T. 189; 48 Sol. Jo. 641. 


Annotation :—~Refd. /te Benett, Ward v. Bennett, [1906] 
1 Ch, 216. 


1419. .}—A personal representative of a 
deceased trustee has an absolute right to decline to 
accept the position & duties of trustee if he chooses 
so to do (VAUGHAN WILLIAMS, J.).—Re BENETT, 
WARD v. BENETT, [1906] 1 Ch. 216; 75 L. J. Ch. 
rae 94 3..1T. 72; 54 W. R. 237; 50 Sol. Jo. 125, 
Annotation :—Mentd. Zt Harriy, Davis v. Harris, [1914] 

2 Ch. 395, 

1420. Right to exercise power of sale.|—-The 
person who is to execute a trust or exercise a power 
must be a person who is in some way pointed out 
by the creator of the trust or power as a proper 
person to execute or exercise it. 

A., who died in 1883, devised his residuary 
estate to B., C., D., & EH. (the words “ & their 
heirs ’’ being omitted) upon trust, after B.’s death, 
for sale as if they were absolute owners. The will 
gave the trustecs powers to postponc the sales, 
& demise & manage during postponement, & 
enabled the original number of trustees to be re- 
duced, but not below two, on any appointment of 
new trustees. 

All the trustees, who were also exors. of the will, 
proved it, & in 1908 D., the surviving trustee, died, 
having appointed exors. by his will:—Held: D.’s 
exors. could not make a good title to a freehold 
house forming part of the residuary estate of A. 

Semble: if in the will of A. the devise had been 
to the four trustees & their heirs, the heir of the 
surviving trustee could, apart from Conveyancing 
Act, 1881 (c. 41), s. 36, have executed the trust for 
sale & by virtue of that sect. his legal personal 
representatives would have been substituted for his 
heir.—Re CRUNDEN & MEUx’s Contract, [1909] 
1 Ch. 690; 78 L. J. Ch. 396; 100 L. T. 472. 

See, now, Trustee Act, 1925 (c. 19), 8s. 18 (2). 

Right of arr EXECUTORS, 
XXIIT., pp. 380, 381, Nos. 4503-4511. 
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Sect. 5.—CUSTODIAN TRUSTEES. 

See Public Trustee Act, 1906 (c. 55), 8. 4; Public 
Trustee Rules, 1912, rr. 8-11; Public Trustee 
(Custodian Trustee) Rules, 1926, r. 30. 

1421. Who may appoint—Persons with power to 
appoint new trustees—On vacancy.|—(1) Under 
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Public Trustee Act, 1906 (c. 55), s. 4 (3), a corporate 
body empowered to undertake trusts within r. 30 
of the Public Trustee Rules, 1912, can be appointed 
& has power to act as custodian trustee of real, 
leasehold, or personal estate devised or bequeathed 
upon charitable trusts. The prohibition against 
the Public Trustee himself accepting such a trust 
imposed by sect. 2 (5) of the same Act is personal 
to the Public Trustee; & there is nothing in the 
appointment of such a corporate body as custodian 
trustee which abridges or affects the powers or 
duties of the Official Trustee of Charity J.ands or 
the Official Trustees of Charitable Funds within 
the meaning of sect. 2 (5). 

(2) The persons having power to appoint new 
trustees by statute or otherwise in case a vacancy 
arises, can properly appoint a custodian trustec 
under Public Trustee Act, 1906 (c. 55), s. 4.—Re 
CHERRY’S ‘TRUSTS, ROBINSON v. WESLEYAN 
METHODIST CHAPEL PURPOSES TRUSTEES, [1914] 
1 Ch. 838; 83 L. J. Ch. 142; 110 L. T. 16; 30 
T. L. R. 30; 58 Sol. Jo. 48. 

1422. Who may be appointed—Corporate body 
empowered to undertake trusts—Charitable trust.| 
—Ke CHERRY’S TRUSTS, ROBINSON v. WESLEYAN 
METHODIST CHAPEL PURPOSES TRUSTEES, No. 1421, 
ante. 


SucT. 6.-—BARE TRUSTEES. 
SusB-secr. 1.—Wuo Is A BARE TRUSTEE. 
1423. Trustee having no duties to perform.| 
Semble, a person to whose fiduciary office no duties 
were originally attached, or who, although such 
duties were originally attached to his office, would, 
on the requisition of his cestuis que trusi, be com- 
pellable in equity to convey the estate to them, or 
by their direction, is a bare trustee within the 
meaning of Land Transfer Act, 1875 (c. 87).- 
CHRISTIE v. OVINGTON (1875), 1 Ch. D. 279; 24 
W. R. 204. 


Annotations :—Consd 





. Morgan v. Swansea Urban S. A. (1878), 
9 Ch. D. 582. Apld. ?e Cunningham & Frayling, [1891] 
2 Ch. 567. Refd. Jte Blandy Jenuhin’s Hstate, Blandy 
Jenkins v. Walker, [1917] 1 Ch. 46. 


1424, —-—.]|——_Testator devised his real estate 
to trustees for sale, who were married women, one 
of them having married before & the other after 
Married Women’s Property Act, 1882 (c. 75). 
Both of them also took beneficial interests in the 
proceeds of sale. Under the judgment in an 
action for the administration of testator’s estate, 
part of the real estate was sold by the trustees, 
the purchaser paying his purchase-money into 
ct.:—Held: the married women were “bare 
trustees ’’ within Vendor & Purchaser Act, 1874 
(c. 78), 8. 6.—Re Docwra, Docwra v. Farri 
(1885), 29 Ch. D. 603; 54 L. J. Ch. 1121; 53 
L. T. 288; 33 W. R. 574. 


Annotation :—Consd. Ite Blandy Jenkins’ Extate, Blandy 
Jenkins v. Walker, [1917] 1 Ch. 46. 


1425. —-—.}—-P. devised all his real estate to 
trustees upon trust as to a certain freehold house 
for certain persons during their respective lives, 
& then for C. in fee simple. P. died in 1859, & 
the last tenant for life under his will died in 1889. 
C., who died in 1868, by his will devised & 
bequeathed all: his real & personal estate to 
trustees upon trust to pay unto his wife, or permit 
her to receive during her life or widowhood, the 
annual produce thereof, & after her decease or 
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upon trust for G., the illegitimate son of C., his 
heirs, exors., administrators, & assigns, according 
to the respective natures thereof. The will of C. 
contained a power for his trustees, during the life 
of his widow & the minority of G., to change the 
investment of any stocks, shares, & securities in 
which any of his estate might be invested, & to 
sell & convey the real or personal estate or any 
part thereof, & a direction to invest the proceeds 
of sale. GQ. died in 1880, intestate & without 
issue, & C.’s widow died in 1886. Upon tho 
death of the last tenant for life under P.’s will, 
all the trusts as to the house under both wills 
having come to an end, the question arose whether 
the surviving trustee of P.’s will or the surviving 
trustee of ©.’s will was entitled to the house :— 
Held: as the trustees of C.’s will had no active 
duties to perform except during the life of C.’s 
widow & the minority of G., he was a bare trustee 
only, & had no right to call for a conveyance of 
the legal estate. 

Testator devised & bequeathed the whole of 
his real & personal estate to trustees upon trust 
to pay to his wife or permit her to receive during 
her lifetime the annual produce of the property. 
Now, undoubtedly, according to the decision in 
Doe d. Leicester v. Biggs, No. 1584, post, that would 
not give the legal estate to the trustees, but would 
vest it in the wife (Fry, L.J.).—Re LasifMar, 
Moopy v. PENFOLD, [1891] 1 Ch. 258; 60 J. J. 
Ch. 143; 64 L. T. 333, C. A. 

1426. Trustee compelled to convey estate—To 
or by direction of cestuil que trust.|—CHRISTIE v. 
OvinaTon, No. 1423, ante. 

1427. Covenant with trustees for 
creditors.|—It. being lessee of certain oil works, 
executed an assignment for the benefit of his 
creditors, but the lease was excepted, & instead 
of indorsing it, IR. covenanted to demise it to 
such person as the trustees of the deed should 
direct. It. became bkpt., & the trustees of the 
assignment having sold the lease, R. refused to 
perform his covenant. On bill filed to compel 
him :—Held: he was a bare trustee, & a decree 
nade with costs.—FRAZER v. RADLOFF (1868), 19 
L. T. 275. 

1428. On repayment of mortgage money— 
Married woman.|—In a mtge. deed of freehold 
property executed only by the mtgces. the Christian 
name of one of the mtgees. was incorrect. After 
execution the incorrect name was erased, & the 
correct names substituted therefor. The con- 
sidcration for the mtye., being moneys advanced 
by trustees, was, subsequently to 1893, repaid to 
the sole surviving trustee, a married woman, who 
reconveyed the property to the mtgors. Upon 
a vendor & purchaser summons for a declaration 
that a good title had been shown to the property 
in question :—Held: the married woman on pay- 
ment of the mtge. money became a bare trustee 
for the mtgors.—Re HowaGaTE & OSBORN’s CON- 
TRACT, [1902] 1 Ch. 451; 71 JL. J. Ch. 279; 86 
L. T. 180 


Annotation : 
52 W. R. 1 


1429. Trustee having no beneficial interest.|— 
A. having an estate of his own in the county 
of B. & another in C., & having also the legal but 
no beneficial interest in an estate in D., with power 
of appointing it to either of his sons, by will 
devised ‘‘ all his estates, of what nature or kind 











Refd. tc Wost & Hardy’s Contract (1903), 
88. 


second marriage, whichever should first happen, soever, in the county of B. & at , in the 
PART H. SECT. 6, SUB-SECT. 1. 317.—CAN. = . ae. Wan a 
14291. Trustee h beneficial 9ii. ——.]} REGORY v. PRINCE- —. CKENZIE v. Mo- 
interest. He Lenz (1908), TON COLLIERIES, [1918] 1 W. W. R. KENZIE, [1925] 1 D. L. R. 373; 66 
14 B. é Re 61; 9 W. L. v 17, 265; 25 B.C. R. 180; 40D. L. R. 0, L. R. 247.—OAN. 
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Sect. 6.—Bare trustees: Sub-sects. 1 & 2. 
Sub-sect. 1, A.] 


county of C., or elsewhere in the kingdom of 
England, after payment of his debts,” etc., to a 
younger son. 

In this case the trustee, the devisor, had no bene- 
ficial interest in himself; he was a mere naked 
trustee (LoRp KEnyon, C.).—Ror d. READE v. 
READE (1799), 8 Term Rep. 118; 101 FB. RK. 1298. 


Annotations :—Refd. Braybroke Lord v. Inskip (1803), 8 
Ves. 417; Doed. Roylance v. Lightfoot (1841), 8 M. & W. 
553; Lysaght v. Kdwards (1876), 2 Ch. D. 499; Ite 
Bellis’s Trusts (1877), 5 Ch. D. 504; Re Blandy Jenkins’ 
Estate, Blandy Jenkins v. Walker, [1917] 1Ch. 46. Mentd. 
Galliers v. Moss (1829), 9 B. & C. 267; Doe d. Howell v. 
Thomas is hes 1 Man. & G. 335; Doed. Jacobs v. Phillips 
on cE .Q. B. 269; R. v. Champneys (1871), L. 


384, 

1430. .|—In 1874 pltfs. entered into a con- 
tract for the purchase of real estate. After the 
title had been accepted, & before completion, the 
vendor died, having by his will in 1873, given his 
personal estate to K., whom he appointed exor., 
& devised all his real estate to Ll. & M. upon trust 
for sale, & having also devised to II. alone all the 
real estate which at his death might be vested in 
him as trustee. 

The position of the vendor is something between 
what has been called a naked or bare trustee, or a 
mere trustee (that is, a personal without beneficial 
interest) & a mtgec. who is not, in equity (any more 
than a vendor), the owner of the estate (JESSEL, 
M.]R.).—LYSAGHT v. EDWARDS (1876), 2 Ch. D. 
490; 45 L. J. Ch. 5543 34 L. T. 787; 24 W. QR. 
778 ; 3 Char. Pr. Cas. 243. 

Annotations :-—Consd. I?e Thomas, Thomas v. Howell (1886), 
34 Ch. D.166. Apld. Allen ». J. R. Comzs., [1914] 1K. B. 
327. Refd. Fe Colling (1886), 32 Ch. D. 333 ; Leppington 
v. Freeman (1891), 65 L. T. 145; Rodger v. Harrison, 
11893] 1 Q. B. 161; Plews v. Samuel, [1904] 1 Ch. 464; 
st. Thomas’ Hospital v. Richardson (1909), 101 L. T 
771; Re Marlay, Rutland v. Bury, [1915] 2 Ch. 
Dale v. Hatfield Chase Corpn., [1922] 2 K. B. 282. 
1431. Having active duties to perform.]-— 

A trustee with a beneficial interest in the trust 

estate is not a ‘bare trustee”? within Land 

Transfer Act, 1875 (c. 87), s. 48. A vendor of 

freeholds who let the purchaser into possession 

before payment of the purchase-money & execution 

of the conveyance was, by reason of his having a 

lien on the property for his purchase-money & 

not being bound to convey until payment, held 
not to be a ‘bare trustee” within the Act. 

Qu.: whether a trustee without a beneficial 

interest in the trust estate, but having active duties 

to perform in relation thereto, is a ‘‘ bare trustee ” 
within the Act. 

When a trustee has active duties to perform, & 
the cestuis que trust are more than one & have not 
requested, then he is not a bare trustee; but if 
they are all competent & have requested, then he 
is, because he has then kept the estate, so to speak, 
by wrong; that is, upon request he ought to have 
conveyed, & he is thus a bare trustee (JESSEL, 
M.R.).—MORGAN v. SWANSEA URBAN SANITARY 
AUTHORITY (1878), 9 Ch. D. 582 ; 27 W. R. 283. 


Annotations :—Consd. Re Cunningham & Frayling, [1891] 
2 Ch. 567. Refd. Tendring Hundred Waterworks Co. v. 
Jones, [1903] 2 Ch. 615 ; St. Thomas’s Hospital v. Richard- 
son, 11910) 1 K. B. 271; Me Blandy enkins’ Hstate, 
Blandy Jenkins v. Walker, [1917] 1 Ch. 46; Re Caine’s 
Mortgage Trusts, [1919] B. & C. R. 297. 


1432. -|—Re CUNNINGHAM & FRray- 
LING, No. 1072, ante. 
1433 .|—A trustee who has no bene- 
ficial interest, whether or not he has duties to 
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Gc. Purchase or aale of land—Sale of 
wife’s property—Retention of proceeds 
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erform, is a ‘bare trustee”? under Fines & 
ecoveries Act, 1838 (c. 74), 8. 27.—Re BLANDY 
JENKINS’ Estate, BLANDY JENKINS v. WALKER, 
[1917] 1 Ch. 46; sub nom. Re BLANDY JENKINS, 
te v. WALTER, 86 L. J. Ch. 76; 115 L. T. 
3 


1434. Trustee having beneficial interest—Lien on 
trust estate.—MorGAN v. SWANSEA URBAN 
SANITARY AUTHORITY, No. 1431, ante. 


SuB-sEcT. 2.—RIGHTS AND DUTIEs. 

1485. Right to settle account—Against direction 
of cestul que trust.|—FeL. v. LutTwipGeE (1740), 
Barn. Ch. 319; 27 HK. R. 662, L. C. 

1436. Right to claim priority—Trustee of out- 
standing term.]—A mere trustee of an outstanding 
term cannot avail himself of it for the purpose of 
establishing a priority.-SHAW v. NEALE (1858), 
6H. L. Cas. 581; 31 L. T. 0. S. 190; 4 Jur. N.S. 
695; 10 BR. R. 1422, H. L.; revsg. (1855), 20 Beav. 
157. 

Annotations :—Mentd. Beavan v. Oxford (1855), 6 De G. M. 
& G. 492; Turner v. Letts (1855), 20 Beav. 185 ;_ Hopkin- 
son v. Rolt (1861), 9 H. L. Cas. 514; Menzies v. Lightfoot 
(1871), L. R. 11 Eq. 459; North v. Stewart (1890), 15 
App. Cas. 452: Briscoe v. Briscoe, [1892] 3 Ch. 543; Ite 
Knloht, Knight v. Gardner, [1892] 2 Ch. 368; Meguer- 
ditchian v. Lightbound, [1917] 2 K. B. 298. 

1437. Right to part with legal estate.|—When 
it is said that a bare trustee cannot part with 
the legal estate so as to confer any benefit thereby, 
that must mean a legal estate vested in a trustee 
wit hout any beneficial interest or duty (NorTH, J.). 


| —-GARNHAM v. SKIPPER (1885), as reported in 


53 L. T. 940; 2'T. L. R. 64. 
Right to present bankruptcy petition.|—-See 
Bankruptcy, Vol. IV., p. 113, Nos. 1020-1024. 
1438, Effect of bankruptcy of trustee—-Whether 
estate passes to assignee.|—An estate of which a 
bkpt. is seised as a bare trustee does not pass to 
his assignees (SHADWELL, V.-C.).—Re ELFoRrD, 
Ea p. GENNYS (1829), Mont. & M. 258. 
arncidtion :—Consd. Re Bridgman (1860), 1 Drew. & Sm. 


te 
1489. Duty to convey legal estate- -On demand of 
Hatids aan bare mtgor. has power to convey even 
if the legal estate is outstanding in a bare trustee. 
He can compel the trustee to come in & grant 
the estate, & in that way has the power to convey. 
He has power to call on the trustee to convey to 
him, & to convey in manner aforesaid, or he has 
ower in another way ; he has power to call upon 
im to convey if he has the whole beneficial 
interest (JESSEL, M.R.).—-GENERAL FINANCE 
MortTeaceE & Discount Co. v. LIBERATOR PER- 
MANENT BENEFIT BurLpING Society (1878), 10 
Ch. D.15; 39 L, T. 600; 27 W. R. 210. 


Annotations :—Retd. Low v. Bouverie, (1891] 3 Ch. 82; 
Onward Bldg. Soc. v. Smithson, [1893] 1 Ch. 1. Mentd. 
Williams v, gees A (1897), 77 L. T. 700; Matthews 
v. Usher (1899), 68 L. J. Q. B. 988; Poulton v. Moore 
(1913), 83 L. J. K. B. 875. 


Sect. 7.—CONSTRUCTIVE TRUSTEES. 
SuB-sECT. 1.—How CONSTITUTED. 
A. In General. 

1440. Purchase of land in name of another.]— 
Where a man buys land in another’s name & pays 
money, it will bein trust for him that pays the 
money, though no deed declaring the trust.— ANON. 
(1683), 2 Vent. 361; 86 EH. R. 486. 


taken & retained by her husband, who 
had never accounted for them. In an 
action on # promissory note of the 


Part II.—Trvustess. 


1441. ———.]—-Pltf. parish council resolved in 
June, 1911, to purchase 12 acres of land, partl 
for allotments & partly for a recreation ground. 
According to pltfs., deft. suggested that a private 
person could probably effect the purchase on better 
terms than the council, & that thereupon it was 
arranged that deft. should attend the sale & pur- 
chase the land at a price not exceeding £800. 
Deft. purchased the land for £400, & it was 
conveyed to him, but as he refused to convey it to 
the council, pltfs. now claimed a declaration that 
he held the land as trustee for them :—Held: 
pltfs. were entitled to the declaration asked for, 
but pltfs. must undertake with all convenient 
speed to get the necessary consent to pay deft. 
the purchase price & expenses.— LONGFIELD 
Ws aa COUNCIL v. ROBSON (1913), 29 T. L. R. 
357. 

1442. Purchase of land by executor in own 
name.|—ALLEYN v. ALLEYN (1780), Mos. 262; 25 
li. R. 385. 

1443. Money obtained by fraud—Sale by tenant 
for life—Consent to bar of entail obtained by 
fraud.]|—A., tenant for life, with remainder to B. 
in tail, by fraud gets B.’s authority to levy a fine. 
He sells the land & invests the purchase-money 
in the funds, where it is clearly identified. 

The ct. held clearly, that as testator had obtained 
their signatures to the fine fraudulently, he should 
be considered as a trustee to the amount.— 
NEWCOMB v. BURDON (1793), 2 Anst. 343; 145 
KK. R. 897. 

1444, Appointment by tenant for life.|— 
J. being entitled to the dividends of £4,300 for 
life, with a power to appoint by any deed or 
writing the principal after his death, & in default 
of appointment, to his next of kin, & being in 
prison for debt & in great distress, is prevailed 
upon by H. to enter into an agreement for sale of 
the principal after his death, in consideration of 
£1,000 & other sums thercin stated to have been 
previously lent & advanced to him by H. 

By a subsequent deed, in consideration of £1,854 
therein stated to be due from J. to H., & of £1,000 
paid by L. & others, J. by the direction of II. 
appointed that the principal should on his death 
be transferred to L. & others, with a proviso that 
they should assign the same to H. on payment 
of £1,000 & interest, & all further advances. 

The £1,854 or any part of it had not in fact been 
advanced by II.:—Held: the appointment was 
well executed. TI. was a trustee for the personal 
representatives of J. for the excess beyond the 
money received by J.--MELLER v. MINET (1830), 
Taml. 481; 48 B. R. 191. 

1445. Appointment by bankrupt —Appointee 
trustee for creditors.|—A bkpt. having a power of 





705 


appointment over money, to be executed only 
by will, made his will, disposing of the property, 
& then became bkpt.; & afterwards obtained his 
certificate, & died without revoking his will :— 
Held: the appointee by the will was a trustee for 
the creditors of the bkpt., who became such after 
he had obtained his certificate. 

Where there is a general power of appointment 
by will & an appointment is made the appointee 
is a trustee for creditors (LEACH, V.-C.).—JENNEY 
v. ANDREWS (1822), 6 Madd. 264; 56 E. R. 1091. 
Annotations :—Consd. Williams v. Lomas (1852), 16 Beav.1; 

Vaughan v. Vanderstegen (1854), 2 Eq. Rep. 1229; Re 

Guedalla, Lee v. Guedalla’s Trusteo, ligos) 2 Ch. 331. 

Refd. Re Hadley, Johnson v. Hadley, [1909] 1 Ch. 20; 

O’Grady v. Wilmot, [1916] 2 A. C. 231. Mentd. Hobday 

v. Peters (No. 2) (1860), 28 Beayv. 354; Shattock v, 

Shattock (1866), L. R. 2 Eq. 182; Re Benzon, Bower v, 

Chetwynd, [1914] 2 Ch. 68. 

_ 1446. Trafficking with another’s money.]|—So 
it is also where one not expressly a trustee has 
bought or tratficked with another’s money. The 
law raiscs a trust by implication, clothing him, 
though a stranger, with the fiduciary character, 
for the purpose of making him accountable (LORD 
BROUGHAM, ©.).—DOCKER v. Somes (18384), 2 
Lae & K. 655; 3 L. J. Ch. 200; 39 BE. R. 1095, 
ne Oi 
Annotations :—Refd. Wedderburn v. Wedderburn (res) 

4 My. & Cr. 41; Vyse v. Foster (1874), L. R. 7 H. I. 318. 

Mentd. Macdonald v. Richardson, Richardson v. Marten 

Glen es 1 Giff. 81; Costa Rica Ry. v. Forwvod, {1900) 1 Ch. 


1447, Agreement to carry on trust.|-—W. being 
indebted to C., agreed by decd to convey his estate 
to C., upon trust to sell the same, & to pay off 
certain debts of W. due to other persons, & then 
the debt duc from W. to C., & to pay over the 
surplus, if any, to W. No conveyance was 
executed CC. being afterwards in possession of the 
estate under a fi. fu. issued on a judgment upon a 
warrant of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified the 
contract, but subsequently impeached it as one 
made by a trustee for his own benefit & against 
the interest of the cestui que trust :—Held: C. 
was not a trustee for W., but was a creditor holding 
a security for his debt.— WATERS v. Groom (1844), 
11 Cl. & Fin. 684; 8 HK. R. 1262, H. Iu.3 affg. 
S. C. sub nom. CHAMBERS v. WATERS (1833), Coop. 
temp. Brough. 91, L. OC. 
hh aad :—Mentd. Helling v. Lumley (1858), 28 L. J. Ch. 


1448. Dealing with property of testator—Sur- 
viving partners.|—The surviving partners of 
testator dealing with the property of testator, 
with the knowledge that it belongs to his estate, 
are bound to inquire into the trusts on which it 
is held, & are liable as if they had actual notice 
of those trusts.—TRAVIS v. MILNE, MILNE v. 





wifo, 26 years after:—Held: the 


husband remained a trustee for his whole :—Jield : 


who had taken possession 
RK. & 


Held: the judgment dobtor had an 


of the 
interest in the land to the extent of 


had taken 


wife of the proceeds, & the wife’s 
ere eecneteatcd separate estate.— 

v. , 
521. CAN, ILLSON (1897), 24 A. R 
; ¢. bans ey purchase. }-—PHILLION 
512. CAN an.) (1906), 2 W. L. R. 





6. ————,] — AUSTIN v. MOCASKILL 
(1922), 49 N. B. R. ; 
319 can B. R. 236; 70 D. L. R. 


f. Sale by person entitled to 
motety of land.J—B. & D., father & 
oon were jointly entitled to a moiety 
GAC, Wao belie alee an itied 

» KH. on, be oO eL e 
to the other mmolety. B & D. were 





transported for life. Thirty ears 
afterwards a having meantime died), 
- returned from transportation, & 


asserted his right to a mofet inst 
& person deriving his title from Ek K., 


J.—VOL. XLII. 


ossession subject to a constructive 
rust in favour of B. & D., & accord- 
ingly D. was entitled to assert this 
right, & no limitation could affect it. 
— DURGA PRASAD v. ASA RAM (1879), 
I. L. R. 2 All. 361.—IND. 


g- .]—Where lands are deemed 
to be sold in a mtgo. suit, the infant 
heir-at-law of mtgor. is not a trustco 
within 11 Geo. 4, & 1 Will. 4, c. 60. 
—-GODDARD v. MACAULAY (1844), 6 I. 
Eq. R. 221.—I1R. 

h. -}—Pitf.’s judgment debtor, 
before judgment, entered into an agree- 
ment to purchaso lands & was put 
in possession. He paid one-half the 
purchase-money & then left the 
province, plac deft. in possession 
as his agent before doing so. Deft. 
paid the balance of the purchase - 
money & took a deed in his own name; 








the amount paid by him, & deft. must 
be declared to hold this in trust for 
the judgment creditor.—IRALSTON v. 
GOODWIN (1888), 21 N. S. RR. (9 
It. & G.) 177.—CAN. 


k. Holding purchased under 
Land Purchase Acts by limited owner— 
Sale by Irish Land Commission to 
recover arrears of annuity—Collusion 
between owner of holding & purchaser 
at sale—Purchaser declared a trustee 
for persons entitled in remainder.)-— 
Heaiey v. Guiry, [1918] 1 I. R. 135. 





: ._}—Certain vendors were 
willing to sell part of an estate to 
pitfs., but were not willing to sell 
another part to defts. unless pltfs. 
bought thelr portion. Deft. for his 
own convenience & advantage, re- 
quested pltf. not to buy,but to allow 


ZZ 
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Sect. 7.—Constructive trustees: Sub-sect. 1, A. 
& B.] 


MILNE (1851), 9 Hare, 141; 20 L. J. Ch. 665; 68 
E. R. 449. 


Annotations :—Apld, Flockton v. Bunning (1868), 8 Ch. App. 
823.n. Refd,. Rtainton v. Carron Co. (1854) 3 Beav. 138; 
Meldrum v. Scorer (1887), 56 L. T. 471. Mentd. Brett v. 
B . J. Ch. 180; Yeatman v. Yeatman 
eene? 7 


. 210; Beningfield v. Baxter (1886), 12 
pp. Cas. 167; Alcoy & Gandia Ry. & Harbour Co. v. 

Greenhil] (1897), 76 L. T. 542. 

1449. Employing trust property for use in trade.] 
nes v. BUNNING (1868), 8 Ch. App. 328, n., 

1450. Receiving money for particular purposes— 
For settling with creditors.|—A solr. in whose hands 
a sum of money had been placed for the purpose 
of making such arrangements with a person’s 
creditors by negotiating, compounding, arranging, 
& settling with such creditors as he might be able 
to do, does not thereby become a trustee for such 
creditors. —ALPPLEYARD v. Hout (1852), 18 L. T. 
O. S. 316. 

1451. ——-.]—Burr v. Monrgaux (1854), 1 
K. & J. 98; 3 Bq. Rep. 190; 24 L. J. Ch. 99; 24 
L. T. O.S. 106; 3 W. R. 82; 69 BE. R. 385. 

1452. Sale of pledged shares—Pledgor trustee for 
purchaser.|—-A debtor resident in India pledged 
shares, held by him in a joint stock banking co. 
in England, with a creditor in England, with an 
authority by letter to sell, which was communicated 
to & recognised by the banking co. ‘The creditor, 
in exercise of the authority, sold the shares to a 
purchaser. Upon the petition of the purchaser :— 
Held; the shares were ‘‘ stock,” & aebtor in India, 
being constructively a trustee, was a trustee for 
the purchaser within the Trustee Act, 1850 (c. 60). 
—Re ANGELO, Kx p. Frity (1852), 5 De G. & Sm. 
uae 18 L. T. O. 8S. 316; 16 Jur. 831; 64 E.R. 


Annotation :—Refd. Re New Zeal 7 
ees CE ee ne eet ORE 


1458. Insurance policy taken out in name of 
insurance company——Company trustees for assured. ] 
-—M., having obtained from the W. Insurance co. 
one loan on the security of a policy effected with 
them on his own life, & a charge on certain funds 
In which he had an interest contingent on_ his 
surviving S., applied to the W. co. for a further 
advance, proposed to be secured by a further 
charge on the premises comprised in the first 
transaction, & also, further, by an insurance to be 
effected by M. on his own life against the life of S. 
for the amount of the new advance; no dis- 
tringas to be placed on the trust fund. The 
directors of the W. co., by resolution, communi- 
cated to M., “ entertained ”’ the proposal, with the 
alteration that there was to be a distringas for 
both loans, & the new policy was to be for £500 
more than the amount of the proposed fresh 
advance. The deed for securing the fresh advance 
was accordingly prepared, both the draft & the 
engrossment, on the footing that the new policy 
was to be taken out in M.’s name, & assigning 
& dealing with it accordingly. M. appeared before 
the medical officers of the K. co., with whom this 
counter insurance was effected, & the distringas 
was placed upon the stock for the amount of both 
loans; but it was found impossible to serve the 





him to buy the whole in his own name, 
on behalf of himself & the pltfa. 
litfs. agreed to this & refrained from 
buying, & deft. bought the Jand with 





nN seals mney nut erry ards eed 1. 
onvey any part o e pltfs. :—~ ; 
Held: the action was barred by planta ae 


Stat. Frauds, the alleged agreement 
not being in writing, & the facta 


alleged were insufficient to support a IN DIS OWN DAME 


constructive trust, as they showed 
nothing more than the alleged un- 
enforceable agreement.—HENDERSON 
v. McKenzin, 1 J. R. N.S. 47.—N.Z 
Agent purchasing for self 
neipal’s money.)—Where an 
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cipal, & constructive trust arises, which 
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trustee of the fund with notice of the transaction, 
or ascertain from her whether M.’s title was clear, 
& the loan was never actually advanced, M. dying 
very unexpectedly in the lifetime of the tenant for 
life. It then turned out that the secretary of the 
W. co., who had undertaken to complete the 
policy with the K. co., had taken it out, not in 
M.’s name, but in the name of the trustees of the 
W. co., who accordingly received the whole 
amount :—Held: the W. co. were trustees of the 
amount so received for the benefit of M.’s estate. 
—-MARTIN v. WEST OF ENGLAND LiF & FIRE 
ANGORA Co. (1858), 4 Jur. N. S. 158; 6W. R. 


1454. Person having obligation with respect to 
property—Acquisition of greater interest—-By neg- 
lect of duty.|—An obligation to do an act with 
respect to property creates a trust; & if the party 
who is subject to the obligation acquires or retains 
by means of his neglect of duty, a greater interest 
than he would otherwise have had, he becomes a 
trustee of such excess for the benefit of those who 
would have been entitled to it if the obligation 
had been duly fulfilled.—FLEEMING v. HOWDEN 
(1868), L. R. 1 Sc. & Div. 372, H. L. 

Annotations :—Consd. Bank of Scotland v. Macleod, [1914] 
A. C. 311. Refd. Heritable Reversionary Co. v. Millar, 
[1892] A. C. 598. 

1455. Notice to vendor of assignment by pur- 
chaser.|—I. entered into a contract with P. to sell 
him some leasehold property. P. pad part of the 
purchase-money, & obtained from F. a lease of the 
premises for a short term of years, in favour of a 
nominee of P. LP. had dealings with bankers, to 
whom he became much indebted. Being called 
on to give the bankers some security, he handed 
to them the title deeds of a freehold estate, which 
he charged with the debt, & at the same time he 
deposited with them his contract for the purchase 
of the leasehold property. He accompanied this 
deposit with a written memorandum, in which he 
agreed to make to the bankers ‘‘ a valid assign- 
ment of my contract with F. for the purchase of ”’ 
the leaschold premises, ‘‘ by way of mtge. for 
further securing,’ etc. The bankers, by their 
solr., some time afterwards gave to F. notice, in 
the above words, of this agreement, & the solr.’s 
letter called it ‘a charge by P. on his purchase.” 
F. acknowledged the receipt of this notice. He 
heard nothing more of the matter. P. did not 
complete his purchase at the stipulated time, but 
did so afterwards, & then F. according to the terms 
of the original contract, executed to him a convey- 
ance of the leasehold premises, without any notice 
being taken in the conveyance of the claims of the 
bankers :—Held: the rule of equity that a vendor 
of an estate is, after the making of the contract 
of sale, a trustee for the purchaser, did not apply 
to this case, & F. was in no way liable to the 
bankers.—Suaw v. Foster (1872), L. R. 6 H. L. 
321; 42 L. J. Ch. 49; 27 L. T. 281; 20 W. R. 
907, H. L.; affg. S. C. sub nom. M‘CREIGHT v. 
Foster (1870), 5 Ch. App. 604, L. O. 


Annotations :—-Consd. Raffety v. Schofield, [1897] 1_Ch. 987 ; 
Ridout v. Fowler, [1904] 1 Ch. 658; Re Stucley, Stuoley v. 
Kekewich, pee 1 Ch. 67: Golden Bread Co. v, Hem- 
mings, {1922] 1 Ch. 162. Retd. Lysaght v. Kdwarda (1876 : 
2 Ch, D. 499; Egmont v. Smith, Smith v. Egmont (1877), 
6 Ch. D. 469; London & County Banking Co. v. Ratcliffe 


Pea SEALS AR ATES NET EL IIE EI 
is not within the purview of Stat. 
Frauds, s. 7, & which may therefore be 
established by peo evidence. —MORRIN 
v. KISSLING, J. R. N. S. 1.—N.Z. 
m. Persons who obtain certificate of 
transfer without any rtght.|—Persons 
who obtain a certificate of title to land, 
without any right, under the Act or 
otherwise, are trustees for the 
entitled, & can be compelled to transfer 
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1881), 6 App. Cas. 722; Beddington v. Atlee (1887), 35 
Un. Do Penta. Crabtree v. Poole (1871), a 12 Kq. 
13; Cave v. Mackenzie (1877), 46 L. J . 564; Glyn 


Mills v. East & West India Dock Co. (1882), 7 App. Cas. 
591; te Thackwray & Young’s Contract (1888), 40 Gh. D. 
84; Levy v. Stogdon (1898), 68 L. J. Ch. 19; United 


. 19 
Realization Co. v. 1. R. Comrs., [1899] 1 Q. B. 361. 

1456. Money in hands of receiver.|—-Money not 
accounted for & due from a receiver under the ct. 
is, by his recone nes made a debt of record, 
although the balance due has not been ascertained. 
The receiver is a trustee of such money for the 
persons entitled thereto, & cannot, as against them, 
avail himself of Stat. Limitations, although his 
final accounts have been passed & the recognisances 
vacated.—SEAGRAM v. TucK (1881), 18 Ch. D. 296 ; 
560 L. J. Ch. 572; 44 L. T. 800; 29 W. R. 784. 

1457. Damages recovered by committee of free- 
men.|—Under local Acts of 1774 & 1870, the soil 
of the Town Moor a common within the city of 
Newcastle-on-Tyne, was vested in the corpn., 
& the herbage rights in the freemen & widows 
of freemen, each being entitled to depasture two 
milch cows thereon. A certain portion of the moor 
was set aside for the holding of fairs & horse- 
races, & the corpn. & committee of stewards 
representing the freemen were, by the Act of 1870, 
empowered jointly to make agreements for the 
appropriation of parts of the moor for agricultural 
shows, reviews & other public purposes. In 1882, 
the races hitherto held on the moor were removed 
elsewhere, & the corpn. & the committee of free- 
men jointly gave a licence for the holding of a 
temperance festival on the race ground, which had 
since been held annually. Owing to great damage 
having been caused, in 1918, to the herbage by 
the use of heavy traction engines to bring round- 
abouts, etc., to the festival, the committee of 
freemen refused to concur in granting a licence 
to defts. to attend with their roundabouts, but 
such licence was granted by the corpn. alone, & 
the festival was held as usual. On the com- 
mittee suing defts. for an injunction & damages :-— 
Held: (1) the temperance festival was not a ‘‘ fair ”’ 
within the meaning of the local Acts; (2) the 
corpn. was not entitled to grant a licence to defts. 
without the concurrence of pltfs.; (3) defts. were 
trespassers & pltfs. were entitled to an injunction 
against them & damages; (4) pltfs. would hold 
the damages recovered as trustees, & defts. were 
not concerned with the application thereof.— 
WALKER v. MurRPHY, [1915] 1 Ch. 713 83 1. J. Ch. 
917; 112 L. T. 189; 79 J. P. 137; 59 Sol. Jo. 
88; 13 L. G. R. 109, C. A. 

Vendors & purchasers of land.|—See SALE OF 
LAND, Vol. XL., pp. 178, 179, 181, Nos. 1472- 
1191, 1507-1509. 

Heir of vendor of land.|— See SALE oF LAND, 
Vol. X1.., pp. 209, 210, Nos. 1751-1759. 

Constructive trusts generally.]|—See Part L., 
Sect. 14, ante. 


B. By Failure of Trustees. 
See Trustee Act, 1925 (c. 19), s. 41 (1). 
1458. General rule.]—In general cases trusts 
will not fail by the failure of the trustee.—ELLISON 
». ELLISON (1802), 6 Ves. 656; 31 HK. R. 1243, 


Annotations :-—Refd. Kokewich v. Manning (1851), 1 De G. M. 
& G. 176. Mentd. Alexander v. Wellington (1830), 2 
Russ. & M. 35; Garrard v. Lauderdale (1830), 3 Sim. 1; 





such land to them. — SoLicrror 
GENERAL v, MERE TINI, SOLICITOR: 
GENERAL v, RENATA HIRINI (1899), 
17 N. Z. L. R. 773,—N.Z. 55; 23 

n. Sale of lease in perpetuity by vendor 
—No assignment Shade. |e JOHNSTON 


oO me —~The 
(1906), 25 N. ZL. R. 564.—N.Z. 


0. Kxecutor obtaining patent for pre- 
emption lands devised.) — ROBERTS v. 
NATIONAL TRUST Co, (1915), 32 W.L. RR. 
PA D. L. R. 890.—-CAN. 

. Holder of missing 
ossession by 
some other member of the family, 
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Bill v. Cureton (1835), 2 My. & K. 503: Kdwards v. Jones 
ee 8) 1 My. & Cr. 226: Dillon v. Coppin (1839), 4 

y. & Cr. 647; Hughes v. Stubbs (1842), 1 Hare, 
476; M‘Fadden vw. Jonkyns (1842), 1 Hare, 458; Meek 
v. Kettlewe)l (1842), 1 Hare, 464; Walker v, Jeffreys 
(1842), 1 Hare, 341; Griffith v. Ricketts, Griffith v. 
Lunell (1849), 7 Hare, 290; Bridge v. Bridgo (1852), 16 
Beay. 315; Beech v. Keep (1854), 18 Beav. 245: Donald- 
son v. Donaldson (1854), Kay, 711; Burton v. Jackson 
1856), 26 L. T. O. S. 321; Forbes v. Forbes (1857), 8 
ur. N. 8. 1206; Dilrow ». Bone (1862), 3 Giff. 538; 
Gilbert v. Overton (1864), 2 Hem. & M. 110; Paul v. 
Se cone 15 Ch. UD. 580; Macedo v. Stroud, [1922] 


1459. ——-.] — Equity will find a _ trustee 
(CROMPTON, J.).—SIGGERS v. Evans (1855), 5 
K. & B. 367; 3C.L. R. 1209; 241. J. Q. B. 306 ; 
25L.T.0. 8.213; 1 Jur. N.S. 8561; 119 E.R. 518. 


Annotations :—Consd. Hobson v. Thelluson (1867), L. R. 2 
Q. B. 642; Jobns v. James (1878), 8 Ch. D. 744. Refd. 
Biron v. Mount (1857), 24 Beav. 612; Re Sanders’ Trusts 
(1878), 47 L. J. Ch. 667; Standing v. Bowring (1885), 
$1 Ch. D. 282; Roberts v. Jones, Rice Roberts Garnishee 
(1892), 61 L. J. Q. B. 523; Runtz v. Longbourno (1892), 

T. L. RR. 568; Mallott v. Wilson, [1903] 2 Ch. 494; 
kilis v. Cross, (1915) 2 K. B. 654. Mentd. Graham v. Van 

Dicmen’s Land Co. (1856), 26 L. J. Ex. 73; London & 

County Banking Co. v. London & River Plate Bank aboN 

21 Q. B. 1.535 5 Muller’s Margarine v. I. kk. Comrs. (1899), 
69 L. J. Q. B. 291. 

1460. No person appointed trustee—Heir con- 
Structive trustee.|—-Locron v. LocTtoNn (16387), 
Freem. Ch. 136 ; 22 E. R. 1111; sub nom. Lock ron 
v. LOCKTON, 1 Cas. in Ch. 179. 

1461. .}—-Devise that lands shall be 
sold, & not said by whom. 

When no person is appointed to sell, it ought to 
be intended that he shall sell who has the estate, 
which is the heir (yer Cor.).—PitTs v. PELHAM 
(1670), 1 Lev. 304; T. Jo. 25; 1 Rep. Ch. 283; 
83 BH. R. 4193; sub nom. Pirt v. PELHAM, Freem. 
Ch. 134, H. [4.5 revag., 1 Cas. in Ch. 176. 
Annotations :-- Consd. Cook v. Fountain (1672), 3 Swan. 

585; Bath & Mountague’s Caso (1693), 3 Cas. in Ch. 55; 

Burgess v. Wheate (1759), 1 Eden, 177. Refd. Roll v. 

toll (1689), 2 Vern. 99; Clarke v. Sinith (1698), 1 Lut. 

793. Mentd. Newton v. Bennet (1782), 1 Bro. C. 0. 135; 

Marston v, Roo d, Fox, Roe d. Fox v. Marston (1838), 

8 Ad. & Il. 14. 

1462, ——— ———.]|—te Davis’ Trusts, No. 099, 
anle, 

1463. Disclaimer by trustees.|-—(1) The trust 
follows the legal estate wherever it goes, except it 
comes into the hands of a purchaser for a valuable 
consideration without notice (WILMOT, C.J.). 

(2) The person who creates a trust means it 
should at all events be created. The individuals 
named as trustees are only the nominal instru- 
ments to execute that intention, & if they fail, 
either by death or being under disability to act, 
or refusing to act, the constitution has provided a 
trustee (WiumoT, C.J.)—A.-G. uv. DOWNING 
(LADY) (1767), Wilm. 1; 97 E. R. 13 subsequent 
proceedings (1769), Amb. 571, L. C. 

Annotations :-~As to_(2) Consd. Mog ridge v. Thackwell 
(1803), 7 Ves. 36. __Refd. Robson v. ht (1864), 34 Beav. 
110. Generally, Mentd. White v. White (1778), 1 Bro. 
C. C. 12; Henshaw v. Atkinson (1818), 3 Madd. 306; 
A.-G. v. Brodie (1846), 11 Jur. 137. 


1464. Heir constructive trustee.|——-Where 
lands are devised to trustees in fee upon trusts, or 
with powers requiring the exercise of judgment & 
discretion, & they disclaim, the heir-at-law cannot 
exercise such powers or trusts, although he may 
hold the estate subject to the trusts of the will. 

Testator devised real estate to trustees, & 
directed that they should & might grant leases 
thereof, for the term of twenty-one years. The 


of a missing person’s estate may, in 
the absence of an indication of its 
being adverse, be considered to be 
that of a trustee until the expiry of 
the term fixed for his return.— 
Spence sae v. Posoo (1867), 2 Agra 




















erson’s estate. } 
he widow, or 


ZZ 2 


708 


Sect. 7.—Constructive trustees: Sub-sect.1, B. & C. 
(a) & (6) 4.J 


trustees disclaimed the trusts, & the heir-at-law, 
who was tenant for life of a moiety, granted a 
pease :—Held: the lease was invalid.—RoBSON 

. Fiiaut (1865), 4 De G. J. & Sm. 608; 5 New 
Rep. 344; 84 L. J. Ch. 226; 1) L. T. 7253; 11 
Jur. N.S.147; 13 W. BR. 393; 46 BE. BR. 1054, L. C. 


Annotation :-——Refd. Gainsborough v. Watcombe Terra Cotta 
oan Co., Dunning v. Gainsborough (1885), 54 L. J. Ch. 


1465. Settlor constructive trustee.|—By a 
voluntary settlement of 1866, real estate was 
granted unto & to the use of a trustee upon 
certain trusts ; the settlement contained the usual 
covenant for further assurance, but no power of 
revocation by the settlor. In 1867, the trustce 
executed a deed of disclaimer, & the settlor also 
purported to put an end to the settlement :— 
Held: the settlement was not thereby rendered 
inoperative, but the trust was imposed on the 
settlor, in whom, by operation of law the estate 
had revested after the creation of the trust. 

Under these circumstances, I think that the trust 
was really created, & that the fact that the trustee 
subsequently disclaimed did not destroy the trust, 
but that upon the revesting the settlor himself 
held in trust (BYRNE, J.).—MALLOTY v. WILSON, 
ee 2 Ch. 494; 72 L. J. Ch. 664; 89 L. T. 
522. 

1466. Trustees not validly appointed—Heir con- 
structive trustee.|—Bequest of annuity out of 
land to churchwardens, to keep a family vault 
in repair, is void at Jaw ; but the heir-at-law shall 
be subject to the trust. —GRAVENOR v. HALLUM 
(1767), Amb. 643; 27 KH. R. 4173 sub nom. 
GROSVENOR v. TIALLAM, 1 Bro. C. C. 61, n., L. C. 
Annotations :—Refd. Turner v. Ogden q7 87), 1 Cox, Eq. Cas. 





316; Tregonwell v. racecars (1815), 3 Dow. 194 ; Cooko 
v. Stationer’ s Co. (18 De 7 . 262; Henchman v. 
A.-G. (1834), 3 Mv. & K 485; Deo ‘d. Chidgey v. Hartls 


(sti), 16 M. & W. 517; 
xa . Ch. 27, n. ; Lainson v. Lainson a 
o onith v. Lomas (1864), 4 New Hep. 318 

1467. Original trustees incapable Th. v. 
DOWNING (LADY), No. 1463, ante. 

1468. Heir constructive trustee.]— Estate 
devised to a body corporate, which cannot take 
by the Statute of Mortmain, in trust, the uses are 
not defeated by this deficiency of the trustee, but 
attach upon the estate, the Jaw raises, & the heir- 
at-law becomes a trustee to the uses of the will.— 
SONLEY v. CLOCKMAKER®s’ Co. (1780), 1 Bro. C. C. 
81; 28 BK. R. v8. 

1469. Death of trustee.|—A.-G. v. DOWNING 
(LADY), No. 1463, ante. 

1470. Residuary legatee constructive trustee.]| 
—Where legacy is given only to erect a charity, 
legatee is a trustee at all events, & can have no 


re ‘Cooper’s Trusts (185 ws 23 
24 L. J. Ch. 
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q. Invalid ponveuanie ec valed 
conveyance to one war i De Whether 
oe of second deed trustee.]~ GRACE 

» MacDeRMotrr (1867), 13 Gr. 247.— 


CAN. 

r. Transfer of estate — Whether 
amounting to transfer of trusts.)—A 
transfer of the estate does not neces- 
sarily involve the transfer of trusts or 
powers as inseparable incidents of 
the estate.— Re GILCHRIST & ISLAND 
(1886), 11 O. R. 637.—CAN. 

t. Property given into possession of 
defendant for sale & accounting.) — 
Where immovable property was 
given into the possession of deft. 
under an order of a Revenue officer, 
which directed deft. to sell the crops, 
&, after poyent of Govt. dues, to 
account for the profits to pltf. on 


under the cons 


his claiming it :—Held: 
not a depository, but a_ trustee of 
the property.—VITHAL 
PRABHU ov. i ees Paar SADASHIV 
eo (1870), 7 Bom. A. C. 


a. Purchaser of equtt 
tion from morigagor—. 
purchases the lands at a revenue sale & 
constructive trustee under Trusts 
—RENGA SRINIVASA CHARI ¥. GNANA- 
PRAKASA MUDALIAR (1906), I. L. R. W. L. 
30 Mad. 67.—IND. ; 


b. Neceasity for declaration of trust 
—Before property becomes property of 
trustee.|} — Property in the hands of 
a mere constructive trustee does not 
become the property 


enable him to treat it as such without 
a judicial declaration of trust.—RaJa 
RAJESWARA DORAI v. ARUNACHELLAN 
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pretensions for himself.—MoGGRIDGE v. THACK- 
WELL (1792), 1 Ves. 464; 3 Bro. C. C. 517; 80 
KE. R. 440, L. C.; reheard (1803), 7 Ves. 36, L. "0.3 
affd. (1807), 13 Ves. 416, H. L. 


Annotations :—Consd. Milla ». Farmer noe 1 Mer. 55; 
aiepaan a Butcher (1823), Turn. & 260; Re Pyne, 


Lilley v. ., [1903] 1 Ch. 83. Refd. Coxbya v. pruen 
(1799), 4 Ava. 418; Morice v. Durham ep). (1804), 9 
Ves. 399; aie v. Canterbury (Archbp. A a 07), on Ves. 
364 ; AG. v donee 0. (1833), 3 L. 11; 
Reeve v. (1843), 3 pore: 191; Leo v. Pain a, Geddy 
4 Hare, ott Faecal v. A.- (1876 - Ch. 

Slevin, Slevin v. He burn, Tsout 3 373; De Tomer. 


Rymer v. Stanfield, 11895) 1 Cb. 19 ; Re Davie, Hannen v- 

H vers {1902} 1 876; tee Eades, Kades v. Eades, 

[1920] 2 Ch. 353; Te Willis, Shaw v. Willis, [1921] 1 Ch. 

44, entd. Cary v. Abbot (1802), 7 Ves. 490; Ben eae 

roe oa (1810), 17 Ves. 34; His v. Selby (1836), 5 

214; Martin v. Marehain, hs Te, 4 Sim. 230; 

Nightingalo v. Goulhourn arrears h. 594; Marsh v. 

Means (1857), 30 L. 'T. O. 89 ; Tathain v. Drummond 

(1864), 3 New Rep. 706; Witen’ ». O'Leary (1871), L. hl. 

12 Kq. 525; Jiyons Cor n. v. Bengal Advocate-Gencral 

(1876), 1 App. Cas. 91; Biscoo v. Jackson (1887), 56 L. T. 

753; Bourne v, Keane, [1919] A. C. 815. 

1471. Defective limitation of legal estate—Heir 
constructive trustee.|—-A. & his wife, in exercise 
of a general power of appointment, reserved to 
them in a voluntary settlement executed after 
their marriage, appointed certain lands after the 
death of the survivor of them to trustees, their 
exors., administrators & assigns, upon trusts, for 
sale, & to divide the proceeds of such sale among 
the seven children of A. & B. A. & B. both died. 
Upon a bill by six of their children against the 
heir-at-law of A., who was entitled in default of 
appointment :—Held: such heir-at-law was a 
trustee for the bencfit of the parties interested 
under the appointment. — DILROW 7. BONE 
(1862), 3 Giff. 538; 31 L. J. Ch. 417; 61. T. 71; 
$ Jur. N.S. 276; 10 W. R. 437; 66 E.R. 521. 


C. By Acquisition of Trust Property. 
(a) In General. 

1472. General rule—Trust follows legal estate.|— 
A.-G. v. Downina (LADY), No. 1463, ante. 

1473. Receipt by executor of tenant for life.]— 
ANON. (1660), Freem, Ch. 187; 22 E. R. 1112. 

Receipt by personal representative of married 
woman.|-——See ExEcutTors, Vol. XXIII., pp. 238, 
305, Nos. 2900, 3699-3703. 


(b) With Notice of Trust. 
i. In General. 

See, generally, Equiry, Vol. XX., pp. 300-304, 
Nos. 548-580. 

1474. General rule—Person acquiring trust pro- 
perty held trustee.|—ANon. (1465), Y. B. 6 Edw. 4 
fo. 7, pl. 16. 

Annotations :— Mentd. Ratcliff’s Case (1592),'3 Co, Rep. 37 a ; 

Sammes’s Case (1609), 13 Co. Reop. 54; Pilfold’s Case 

(1612), 10 Co. Rep. 115 b 
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1474 i. ee rule—Person acquiring 
trust property held trustee.]|— HARDING 


Ra y Stare (1888), 21 N.S. It, (9 It. & G.) 


ot when he eC 
1474 ue —— 
YORK CT eae G 
579; 
CAN 


1474 iii. ——- ——.]—LOKE YEw v. 
Port SWETTENHAM RUBBER Co., LTD.,. 
[i913] A. C. 491, P. C.— MALAY 
STATES. 

1474 iv. ——.J—A purchaser, 
with notice implied or constructive, 
from a trustee, will be bound by the 
trust.— THOMPSON v. SIMPSON (1841), 
] Dr. & War. 459, 486.—IR. 


Act.) _—— eo v. 


ta gerd 24 
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1475. ———- ———.]— RookE v. STAPLES (1579), 
Cary, 76; 21 E. R. 40. 
1476. —_-_—_——.] —_SYDNAM v. COURTNEY (1598), 


Moore, K. B. 567; 72 E. R. 763. 

1477. —— -|}—SMITH v. ATTERBY (1649), 
3 Rep. Ch. 93; Freem. Ch. 186; 21 E. R. 739. 

1478. .| — RopDNOR (COUNTESS) v. 
VANDEBENDY (1697), Show. Parl. Cas. 69; 1H. R. 
48; sub nom. RADNOR (LADY) v. ROTHERHAM, 
Freem. Ch. 211; Prec. Ch. 65, H. L.; affg. S. C. 
sub nom. BODMIN v. VANDEBENDEN (1685), 2 
Cas. in Ch. 172, L. C. 

Annotations :—Distd. Dudley v. Dudley (1705), Proc. Ch. 241. 
Refd. Brown v. Gibbs (1699), Prec. Ch. 97; Hitchins ». 
Hitchins (1700), 2 Freem. Ch. 241; Palmes », Danby 
(1700), Prec. Ch. 137; Hamilton v. Mohun (1710), 1 P. 
Wms. 118; Webb v. Webb (1710), 1 P. Wms. 132; 
Squire ». Compton (1724), 2 Eq. Cas. Abr. 387; Banks v, 
Sutton (1732), 2 P. Wms. 700; A.-G. v. Scott (1735), Cas. 
temp. Talb. 138; Hill v. Adams (1741), 2 Atk. 208; 
Swannock v. Lyford (1741), Amb. 6; Basset v. Basset 
(1744), 3 Atk. 203 ; Smith v. Adams (1854),5 De G.M.& G. 
712; Senhouse v. Karle (1755), Amb. 285; Burgess v, 
Wheate (1759), 1 Wm. BI. 123; Maundrel] v. Maundrell 
(1805), 10 Ves. 246 ; Mole v. Smith (1822), Jac. 490. 

1479. -}—Though a purchaser may buy 
in an incumbrance, or lay hold on any plank to 
protect himself, yet he shall not protect himself by 
the taking a conveyance from a trustee after he 
had notice of the trust, for by taking a conveyance 
with notice of the trust, he himself becomes the 
trustee, & must not, to get a plank to save himself, 
be guilty of a breach of trust.—SAUNDERS v. 
Disnew (1692), 2 Vern. 271; 23 E.R. 775; sub 
nom. SANDERS v. DELIGNE, Kreem. Ch. 123. 
Annotations :—Apld. Allen v. Knight ete) 5 Hare, 272. 

Consd. Carter v. Carter (1857), 3 K. & J. 617. Refd. 

Bates v. Johnson (1859), John. 304; Mumford v. Stoh- 

wasser (1874), L. IR. 18 aa 556; Taylor v. Russell (1890), 

62 L. IT. 922; Bailey v. Barnes, [1894] 1 Ch. 25; Taylor 

v London & County Banking Co., London & County 

Banking Co. v. Nixon, [1901] 2 Ch. 231. 

1480. -|—ANON. (1704), Freem. Ch. 
278; 22 K. R. 1209. 

1481. -—— .|—Trustee in a will, to support 
contingent remainders, join with the tenant for 
hfe in a conveyance, whereby the contingent 
remainders are destroyed before they come in 
essc; this is a plain breach of trust, & whoever 
claims under such conveyance, having notice of 
the trust, shall be liable to make good the estates.— 
GoRaus v. Pye (1712), 7 Bro. Parl. Cas. 221; 3 
K. KR. 144, H. L.; affy. S. OC. sub nom. Pye v. 
GORGE (1710), 1 P. Wms. 128. 























Annotations :-—Consd. Mansell 1. Mansell (1732), 2 P. Wms. | 


678 ; Moody v. Walters (1809), 16 Ves. 283. Refd. 
Thornby v. Fleetwood (1720), 1 Stra. 318; Garth v. 
Cotton (1753), 3 Atk. 751; Barnard v. Large (1781), 
1 Bro. C. C. 534. 





1482. ——.]—SKINME v. MEyRICcK (1739), 
2 Com. 700; 92 B. R. 1275. 

1483, —— -|—An exor. taking a transfer 
of stock during his testator’s life, with the know- 
ledge that it was a trust fund, in his capacity 
of exor., held liable to the cestuis que trust.— 
BENTHAM v. NOBLE (1833), 2 Li. J. Ch. 93. 

1484. ]—(1) Where a party obtains 
the possession of, & exercises dominion over, 
trust property, knowing it to be so, he is respon- 
sible to the cestuis que trust, in the same manner 
as if he had been duly appointed trustee. 

(2) Where a solr. to a trustee after the death 
of the trustee exercises any acts of control over 
the trust property, the ct. will permit the cestuis 
que trust to prove against his estate for the trust 
money in his hands at the time of his bkpcy. & 











1474 v, —— ——,.]}—LAMBERT v 
LAMBERT, MoorE & NIXON (1843), 
5 I. Eq. R. 339.—IR. oa 


1474 vi, —— ——.}—SuHrrrpan v. 


Jo. & Lat. 401 
1474 Vv 


JoyvoEe (1844), a Eq. R. 115; 1 


i.-—— —. 
Wynnrk (1860), 12 I. Ch. R. 289.—IR. 
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Stat. Limitations is no bar.—Re SEABER, Ex p. 
GowErRs (1837), 2 Deac. 207; 3 Mont. & A. 172; 
6L. J. Bey. 49, Ct. of R. 


Annotation :—As to (1) Refd. ite Clondenning (1859), 33 
L. T. O. S. 291. oy 


1485. -}— A provisionally registered 
railway co. entered into an agreement with two 
canal cos., established by Acts of Parliament, for 
the purchase of their shares & property; & in 
the document it was provided that certain members 
of the provisional committee of the railway co. 
should pay down, or procure to be paid down, the 
sum of £10,000, to be held upon trust, until the 
railway Act should be obtained, in taking transfers 
of the bonds or mtges. of the canal cos., & the 
remaining amount of the purchase-moncey, within 
certain stated times, amounting altogether to 
£50,000; it was also further declared, that the 
purchase-money should be provided by the there- 
under signed six members of the provisional com- 
mittee out of their own moneys, or they should 
procure the same to be paid as aforesaid, so that 
the canal cos. should not be affected by any special 
trusts or liabilities which might attach to the paid- 
up capital of the railway co. This agreement was 
executed by the six, on behalf of the railway co., & 
by persons specially appointed by the canal cos. 
Three of the six provisional committecemen signed 
a cheque for the £10,000, & with the concurrence 
of the other three handed it to a trustee for the 
canal cos., & the money was paid by the trustees 
of the railway co., which co. was ordered to be 
wound up, & the master authorised one of the 
shareholders to file a bill against the canal cos. for 
the recovery of the £10,000 :—Held: the £10,000 
was trust money of the railway co., & not the 
private moneys of the six provisional committeec- 
men; the canal cos., receiving the cheque as they 
did, & receiving the moncy for the cheque from 
the bankers of the railway co., took the £10,000 
impressed with a trust, & with notice of its being 
trust money, & were therefore bound to refund 
it. —BRYSON v. WARWICK & BIRMINGHAM CANAL 
Co. (1853), 4 De G. M. & G. 711; 2 lq. Rep. 29; 
23 1. J. Ch. 133; 221. T. 0.8. 200; 18 Jur. 47; 
43 Ih. R. 686, C. A, 

Annotations -—Refd. Macbryde v. Kykyn (1871), 24 L. T. 
461. Mentd. #e London & Birmingham Tatension & 
Northampton, Daventry, Leamington & Warwick Ry., 
Ev p. Gay (1855), 25 1. I. O. S. 9; Re Saxon Life Assce., 
lira Life & Fire Assce. Co.’s Case (1862), 1 Do G. J. & Sm. 
29; Whitwam v. Watkin (1898), 78 L. T. 188. 

1486. .|—Trustee de facto held liable 
to account as a trustee de jure. 

Deft. has not been properly & regularly ap- 
pointed a trustee, but this ct. cannot regard that, 
because the property has been conveyed to him, 
& he has accepted it upon the trusts of the will, 
& therefore he is de facto a trustee. He must be 
held answerable for all the rents and profits of 
the estate which he has received (ROMILLY, 
M.ht.) —HENNESSEY v. Bray (1863), 33 Beav. 96 ; 
9L. T. 41; 9 Jur. N.S. 1065; 11 W. R. 1053 ; 

2. 

















55 BH. R. 30 

1487, —— J}—DRAKE v. PYWELL (1865), 
4 71..&C.78; 13 4. T. 714. 

1488. ——- .|—If a person intermeddle with 





the estate by order of another who is entitled to 
take out administration, but who fails to do so, 
both are liable as exors. de son tort. Secus, where 
administration is subsequently duly taken out, 
as it has relation back, & renders the agency valid. 
Semble: however, in the latter case the agent 


0. Neceasity for proof of | —_ 
MUZHUR HOSSAIN v. DINOBUNDO SEN 


J— JUSTICE v. (1864), Bourke 8; Cor. 94.— IND. 
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Sect. ee Pr dia trustees; Sub-sect. 1, C. (0) 4. 
Uw 


might be sued as having received trust property 
wath notice of the trust.—Hm v. Curtis (1865), 





L. R. 1 Eq. 90; 35 L. J. Ch. 1383; 13 L. T. 584; 

12 Jur. N. 8. 4; ae R. 126. 

Annotations :—Mentd. Sykes v. Sykes (1870), L. R. 5 0. P. 
13; Coote v, Whitt ngton, (1873), L. R. 16 Hq. 534 ; 


Ollerenshaw v. ron (1874), 9 Ch. App. 4 illiams 
v. Heales (1874), L. R. 90, P.177; Hursell v. Bird G80). 
: Poe at: rons ee -G. v. New York, Breweries Co., [1898] 


1489. —— -.}-A., one of three trustees, 
executed an assignment of leasehold property held 
jointly by them, to a purchaser, & forged the 
signatures of his two co-trustces, & also the re- 
quisite assent of the cestui que trust to the sale. 
A. was a solr., & acted as such on behalf of the 
purchaser :—Held: the circumstances attending 
the transaction were sufficient to affect the pur- 
chaser with notice of some trust, if not the actual 
nature of it; & he had constructive notice of the 
trust through the knowledge of A., his solr.— 
BoursoT v. SAVAGE (1866), L. KR. 2 Eq. 134; 35 
1. J. Ch. 627; 14 L. T. 299; 30 J. P. 484; 14 
W. Rh. 565. 

Annotations :—Refd. Taylor v. London & County Banking 
Co., London & County Banking ee v. Nixon, ‘Ment 2 Ch. 
231; Berwick v. Price, [1905] 1 Ch. 632. Mentd. ite 
Halifax Sugar Refining Co. (1890), 7'T. L. R. 

1490. ——.|—The money of rr co. is a 
trust fund, because it is applicable only to the 
special purposes of the co. In the hands of the 
agents of the co.; & it is in that sense a trust 
fund applicable by them to those special purposes ; 
& a person taking it from them with notice that 
it is being applied to other purposes cannot . 
say that he is not a constructive trustee (J ESSEL., 
M.R.).— RUSSELL v. WAKEFIELD WATERWORKS Co. 
(1875), L. R. 20 Kq. 474; 44 L. J. Ch. 496; 32 
L. T. 685 ; 23 W. lt. 887. 


Annotations :—Refd. Whitwam v. De ar ae eae 781. T. 
188; Moxham v. Grant, [1900] entd. 
Duckett v. Repeater cae 25 W. I. Pr. 4 “Towers v. hones 
Tug Co., [1904] 1 Ch. 558; Tussell v. Amalgamated Soc. 
of Carpenters & Joiners, [1912] A. C. 42 


1491. .|—A Block beskee who is in- 
structed to sell trust funds, & to re-invest the 
purchase-money, with actual notice of the trust, 
: a trustee of the proceeds of sale & the customer 

loying him is entitled, as against his trustee 

in bepey.. to vg so much of the proceeds of sale as 
cae be entified —He STRACHAN, Lae p. COOKE 
(1876), 4 Ch. D. 123; 46 L. J. Bey. 52; 35 L. T. 
649; 41 J. P. 180; 25 W. R. 17 71, C. A. 


Ganoltions :—Conad. Birt v. mat 36 L. T,.943; Rov. 
}Ilutton (1900), 69 L. J. Q. Refd. Pearson v. 
8), A Ch. 1). 198; He eellant Ez p. Dickin 
8), 8 Ch. D. 377 ;: ite Smith, Fleming, Ex p. Koll 
(1879), 48 L. J. Be cy. 65; ‘at Hallett’s Hstate, Knatchbull 
v. Hallett (1880), 13 Ch. D. 686; Marten v. Rocke viher 
(1885), 53 L. Tf. 946; He Hallett, Ex p. Trusteo (1894), 70 
L. T. 361 ; Kin v. Hutton, eae B. 555 ; Wilsons & 
Furness-Leylan oe v. tish & Continental Ship ping 














Co. (1907), 23 T. BOTs Sinclair v. eritte es i 
A. OC. 398; Banque Be e v. Hambrouck ol ee 

321. Mentd. Re Neck, Zr p. Broad C38a),. 32 R. bis: 
1492. .|—A trust fund was held by 








trustees under a will in trust for two persons in 
equal shares for their respective lives &, after the 
death of each, in trust as to his share for his chil- 
dren. The fund was entrusted by the trustees 
to a solr. pe by them as solr. to the trust, 
& was by him invested, together with other 
moneys belonging to different trusts, on an 
equitable mtge. by deposit of title deeds, in_his 
own name. The mtge. being paid off in Jan. 
1879, the solr. received the money so invested 
from the mtgor., & distributed one moiety of it, 
the tenant for life having died, among his children, 
who by his death had become absolutely entitled 
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to the same. He did not account for the other 
moiety to the trustces, but retained the same in 
his own hands. 

On Feb. 21, 1891, an action was brought by 
the surviving trustee under the will against the 
personal representative of the solr., who had died 
in Nov. 1879, claiming an account of the money 
so retained by him :—Held : he must be considered 
as having been in the position of an express trustee 
of such money, & therefore the lapse of time did 
not act as a bar to the action. 

A stranger to the trust, who receives the trust 
money with notice of the trust, or knowingly 
assists the actual trustee in a fraudulent & dis- 
honest disposition of the trust property, is a 
constructive trustee (Kay, L.J.).—Soar v. ASH- 
WELL, [1893] 2 Q. en 390; 69 L. J. 585; 42 W. R. 
165; 4 R. 602, ©. A. 
Annotations :—Consd. Prico v. Phillips (1894), M T. L. R. 86. 

Apld. Re Gallard, Hx p. Gallard, [1897] 2 Cons 

Re Dixon, Heynes v. Dixon, [1900] 2 Ch. 561. eae id. North 

American Land & Timber Co. v. Watkins, [1904] i Ch. 242 ; 

die Eyre-Williams, Williams v. beret ty Der 2 Ch. 

533. Retd. Re Lands Allotment t Ca, (1894), 6 J. Ch. 
ara, v. Browno, {1895} 2 Ch. 69; Prvomd = young, 

igor SOL, 421; Rochefoucauld v. Boustead, [1897] 1 

1986; Trevor v. Hutching (1 1897), 76 L. T. 183 3 Ie hone 

son, McLaren v. Public Trustees, [1911] 1 Ch. 502 : Henry 

v. Hammond, [1913] 2K. B. 518 3 Taylor v. Davies, [1920] 
A. 636 3 Re Mason, [1928} C 


1493. a .|—In 187 ba ‘Ausbauid took from 
his wife by force a legacy bequeathed to her 
separate use, which she had, to his knowledge, 
just received on her separate receipt. The wife 
repeatedly demanded the money from her husband 
until his death in 1894, but did not obtain it. In 
1895 she brought an action against her husband’s 
exors. for the amount :—Held: the husband knew 
or was affected with notice that the legacy was 
his wife’s separate property, and had, by taking 
possession of it, made himself a trustee for her ; 
as he had retained the money & not accounted for 
it, his exors. could not under Trustee Act, 1888 
(c. 59), s. 8, claim the benefit of Stat. of Limitations, 
& his estate was liable to refund the amount.— 
WASSELL v. LEGGATT, [1896] 1 Ch. 554; 65 L. J. Ch. 
240; sub nom. Re WASSELL, WASSELL v. LEGGATT, 
741L.T. 99; 44 W. 1. 208; 12 T. L. R. 208; 40 
Sol. Jo. 276. 

1494. .]}—In 1882 deft. went to the 
United States as agent of the pltf. co. to buy 
timber lands for the co.; but finding that the 
timber lands had been already acquired by third 
person, deft. in 1883 roposed to the co. as an 
investment certain prairie lands of which he had 
secured the refusal. The co. instructed deft. to 
buy the lands, & from time to time in 1883 on his 
request remitted him moneys for that purpose. 
Defendant purchased the lands & paid for them 
out of these moneys, & conveyed the lands to the 
co. In 1901 the co., having then for the first 
time discovered that deft. had charged the co. 
more than he had paid for the lands, brought an 
action to recover from deft. the balance of the 
moneys remitted to him & not accounted for :— 
Held: The moneys having been remitted by the 
co. to deft. as their agent for investment in a 
“ heorete manner, deft. was an express trustee for 
the co. of those moneys, & Stat. Limitations was 
not a bar to the action. NoRTH AMERICAN LAND 
& TIMBER Co., LTp. v. WATKINS, [1904] 1 Ch. 242 ; 
73 L. J. Ch. 117; 89 L. T. 602; 52 W. BR. 360; 
20 T. L. R. 80; 48 Sol. Jo. 100; affd. on other 
oe [1904] 2 Ch. 233, C. A. 

1495 |—Testator, who was entitled 
to a mtge. debt vested in a trustee for him, 
assigned the same to the trustees of his marriage 
settlement in 1886 upon trusts under which he took 
the first life interest, & his wife a life interest after 
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his death, subject to a restraint upou anticipation, 
with an ultimate trust in default of children, as 
happened, for testator absolutely. The trustee of 
the mtge. debt was neither a party to, not informed 
of, the settlement. In 1887 the mtge. money was 
paid to testator who never accounted for it to the 
settlement trustees. Ife died in 1916, & the 
trustees & widow now claimed the mtge. moneys: 
—Held: testator was a constructive trustee who 
had constituted himself such by receiving trust 
property with the knowledge that it was trust 
property & the persons representing his estate 
were not entitled to avail themselves, by analogy, 
of Stat. Limitations, but must make good the 
mtge. money to the trustees of the settlement.— 

Re EYRE-WILLIAMS, WILLIAMS v. WILLIAMS, [1923] 

2 Ch. 6383; 92 L. J. Ch. 682; 129 L. T. 2183; 67 

Sol. Jo. 500. 

Annotation :—Refd. Re Maron, [1928] Ch. 385. 

1496. Fraudulent acquisition.) — BoNNEY 1. 
RIDGARD (1784), 1 Cox, Eq. Cas. 145; 29 HK. R. 
1101. 

Annotations :—Consd. Gill v. Simpson (1802), 7 Ves. 152; 
Beckford v. Wado (1805), 17 Ves. 87. Refd. Andrew v. 
Wrigicy (1792), 4 Bro. C., C. 125; M‘Leod v. Drummond 
(1810), 17 Ves. 152; Gregory v. Gregory (1815), Coop. G. 
201; Chalmer v, Bradley ey 1 Jao. & W. 51; Chol- 
mondeley v. Clinton (1820), 2 Jac. & W. 1; Wilson v. 
Moore (1834), 1 My. & K. 3837; Shaw wv. Borrer (1836), 
1 Keen, 659; Clegg v. Edmondson (1857), 29 L. T. O. S. 
13]; Ridgway v. Newstead (1861), 3 De G, F. & J. 474; 
Soar v. Ashwell, [1893] 2 Q. B. 390. 


1497. .|—When it is said that a person who 
fraudulently receives or possesses himself of trust 
property is converted by the ct. into a trustee, the 
expression is used for the purpose of describing 
the nature & extent of the remedy against him. 
But as the remedy is given on the ground of fraud, 
it is governed by the principle, that the right of 
the party defrauded is not affected by lapse of 
time, nor, generally speaking, by anything done 
or omitted to be done, so long as he remains, 
without any fault of his own, in ignorance of 
the fraud that has been committed.— ROLFE v. 
GREGORY (1865), 4 De G. J. & Sm. 576; 5 New Rep. 
257; 84 L. J. Ch. 274; 12 0. T. 162; 11 Jur. 
N.S. 98; 138 W. R. 355; 46 HK. R. 1042, L. C. 


«innotutions :— Refd, Stone v. Stone (1869), 5 Ch. App. 74; 
Bulli Coal Mining Co. v. Osborne, [1609] A. C. 351 ; Oelkers 
, a oe 2K. B. 139; Armstrong v. Jackson, [1917] 





1498. Transfer into joint names—With surviving 
executrix.|— A person who is requested, & agrees 
to permit a transfer of trust stock, from the name 
of the surviving extrix., under a will, into their 
Joint names, & at the same time obtains a copy 
of the will, is thereby constituted a trustee of the 
stock, & is not merely an agent for the extrix. 
So, where the co-transfcree acts wtih the privity of 
all parties, in the execution of the trusts of the 
will, though no declaration of trust has been 
executed, he is a trustee, & not removeable at the 
pleasure of the persons interested in the trust 
property.—Cocks v. Smrru (1833), 2 L. J. Ch. 205. 

1499. Money borrowed by husband of cestui que 
trust.|A marriage settlement gave the trustees 
power to invest the trust funds, with the consent 
of the husband & wife, in real or personal security. 
The income was payable to the wife for life for 
her separate use, & after her death to her 
husband. 

In 1852 the trustees, at the written request of 
the wife, advanced trust funds to the husband on 
the security of his bond for double the amount 
advanced, the condition of the bond being that if 


PART Il. SECT. 7, SUB-SEOT. 1.— 
C. (b} fi. 


d. Purchase of annuit solicitor. 
~The purchase of an seas by the 





to be 


solr. & agent of the vendor, declared 
in trust for the latter, upon 
the grounds of tho relation which 
existed at the time betweon tho 
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he repaid the sum advanced six months after the 
date of the advance with interest at 4 per cent. 
then the obligation should be void. 

The husband & wife lived together in amity 
until the death of the latter in 1876. The husband 
died in 1896 wthout ever having paid any interest 
on the bond to the trustees or given them an 
acknowledgment of the debt :—Held: the husban 
had borrowed the money with the knowledge that 
it was trust money, & the rules binding trustees 
with reference to pleading Stat. Limitations as a 
defence applied.—Re Dixon, LIEYNES v. DIXON, 
[1900] 2 Ch. 561; 69 L. J. Ch. 609; 83 L. T. 129; 
48 W. R. 665; 44 Sol. Jo. 515, C. A. 


Annotations :— Refd. Re Drax, Savile v. Drax, [1903] 1 Ch. 
ba ; Re Kyro-Williams, Williams v. Williams, [1923] 2 Ch. 


What amounts to notice.}] — See, generally, 
Inquiry, Vol. XX., pp. 310-338, Nos. 615-766. 
Recital in deed.]|—Sce Sare oF Lann, Vol. 
XL., pp. 162, 163, Nos. 1319-1321. 


ii. Acqyuisilion by Agent. 

1500. General rule—Agent not liable as trustee.]| 
—lt is well scttled that, as a general rule, the solr. 
or agent of a personal representative or trustee is 
accountable only to his principal ; that as a gencral 
rule the cestui que trust cannot call on the agent 
to account as trustee, unless fraud can be made 
out against him personally, or unless he, knowing 
the fraud of the trustee, has derived direct persona 
benefit therefrom, or unless some other special 
equity is established against him (Rout, L.J.).— 
HARRIES v. RES (1867), 87 L. J. Ch. 102; 17 


lL. T. 418; 16 W. R. 91, I. Jd. 
Annotation :—Apld. /te Blundell, Blundell v. Blundell (1888), 
40 Ch. D. 370. 


1501. .|—A mere agent of trustees is 
answerable only to his principal & not to cestuis 
que trust in respect of trust moneys coming to his 
hands merely in his character of agent... . But 
. .. & person who receives into his hands trust 
moncys, & who deals with them in a manner incon- 
sistent with the performance of trusts of which 
he is cognisant, is personally liable for the con- 
sequences which may ensue upon his so dealing 
(Bacon, V.-C.).—LEE v. SANKEY (1873), L. BR. 15 
Hq. 204; 21 W. R. 286; sub nom. LEE v. SANKEY, 
GINDER v. SANKEY, 27 J. T. 809. 

Annotations :—Consd. Wilson v. Bury (1880), 6 Q. B. D. 
518, Apld. Zte Barney, Barney v. Barney, [1892] 2 Ch. 
265. Consd. Soar v. Ashwell, [1893] 2 Q. B. 390, Refd. 
Mara v. Browne (1895), 72 J.. T. 765; Re Kyro-Williams, 
Williams v. Williams, [1923] 2 Ch. 533. 


1502. .|—LARNES v. ADDY, No. 1538, 


post. 

1503. Receipt by solicitor—-Proceeds of sale of 
trust property.|—Pltf. gave a written authority to 
deft. his solr. sell the life interest which pltf.’s 
wife had in certain stock, standing in the name of 
trustees to her former marriage scttlement, & out 
of the proceeds to pay to W. C. B. the sum of 
£169. Pltf. also directed deft. to prepare a settle- 
ment of other property belonging to pltf., with 
power to dispose of it in a certain specified manner. 
Deft. & others were to be trustees. Deft. had 
applied £169 in the manner directed by pltf., & 
had also disposed of other sums. Pltf. having 
been non-suited in an action for money had & 
received, brought against deft. for the balance of 
money remaining in his hands :—Held: deft. was 
trustee of the proceeds.—MILEHAM v. HICKE (1838), 
3M. & W. 407; 1 Horn & H. 102; 71. J. Ex. 
161. 

















arties. — LAWLESS v. MANSFIELD 
ANSFIELD v. LAWLESS (1841) 4 
1 Eq. R. 118: 1 Dr. & War. 658.— 
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Sect. 7.—Constructive trustees: Sub-sect. 1, C. (b) 

ti, & (c) 4. & Ui.) 

1504. 
bond fide, sold settled property :—Held: not to 
have such notice of the settlement as to render 
him, as a constructive trustee, personally liable for 
the proceeds.—WILLIAMS v. WILLIAMS (1881), 17 
Ch. 1D. 437; 44 L. T. 573. 

1505. Payment on account of oepan e 
To a bill against a trustce & his solr., alleging that 
trust moneys had been improperly paid to the 
solr. for costs, a demurrer of the solr. was allowed, 
he being a mere agent, & the matter complained 
of being one a of account as between the 
trustee & cestui que trust.—_ MAw v. PEARSON (1860), 
28 Beav. 196; 54 BE. R. 340; subsequent proceed- 
ings (1863), 3 New Rep. 99. 

Annotations :—Distd. Hardy v. Caley (1808); 33 Beay. 365 ; 
Cowper v. Stoneham (1893), 68 L. T. 18. Refd. Ze 
Spencer, Spencer v. Hart (1881), 61 L. J. Ch. 271. 
1506. -|—In order that a solr. of a 

trustee may be debarred from accepting payments 

out of the estate in respect of costs properly in- 
curred notice must be brought home to him that 
at the time when he accepted them the trustee 
had been guilty of a breach of trust such as would 
preclude him from resorting to the trust estate for 
payment of costs. <A trustee allowed his solrs. to 
retain costs, out of the trust estate. At the time 
the solrs. had notice that the trustee had com- 
mitted a breach of trust in secretly buying for 
himself part of the trust estate. In an adminis- 
tration action the trustee made default in payment 
into ct. of the balance found to have come to his 
hands :—-Held: the solrs. could not be compelled to 
pay in the sums received by them out of the estate. 

Solrs. cannot be made liable as constructive 
trustees unless they are brought within the 
doctrine of the ct. with refcrence to other strangers, 
who are not themselves trustees, but are liable in 
certain cases to be made to account as if they were 
trustees (STIRLING, J.).—Jte BLUNDELL, BLUNDELL 
v. BLUNDELL (1888), 40 Ch. D. 370; 57 L. J. Ch. 
730 ; 68 L. T. 933 ; 836 W. R. 779; 4 T. L. TR. 506. 


Annotation :~—-Retd. St. Thomas’ Hospital v. Richardson, 
11910) 1 K. B. 271. 


1507. -|—The administratrix with the 
will annexed of testatrix who was also tenant for 
life under the will, employed a solr. in relation 
to the administration of the cstate & as was 
alleged paid his bill of costs out of moneys forming 
part of the capital of the estate. More than 
twelve months after the payment of the bill some 
of the beneficarics as pltfs. took out an originating 
summons against the administratrix as deft. The 
summons was intituled in the matter of the estate 
of testatrix & also in the matter of the solr. & it 
was served on him, but he was not named as deft. 
The summons asked for a reference of the bill to 
taxation & that in taxing the costs the master 
might certify what amount was properly charge- 
able against the capital of the trust estate & what 
amount was properly payable by deft. personally 
as tenant for life; & that, if it should appear that 
the bill was overpaid the solr. might be ordered 
to repay the amount certified to be overpaid to 
deft. It was suggested that the bill contained 
items which were not properly chargeable against 
the capital of the trust estate & that the solr. 
knew that he was being paid out of the capital of 
the trust estate & had notice of the breach of 
trust at the time when he received payment :— 
Held: even if the solr. had been made deft. to 
the summons the relief asked against him could 
not have been obtained.—Re Jackson, Re Cor- 
TRELL, BovuGHTON-LEIGH ¥v. BovuGHTON-LEIGH 























.|—A solr. who wrongfully, but | 


TRUSTS AND TRUSTEES. 


(1889), 40 Ch. D. 495; 58 L. J. Ch. 387; 60 L. T. 
589; 37 W. ht. 282. 

1508. As trustee for creditors.|—Creditors 
of debtor who had filed a liquidation petition 
resolved to accept a composition, payable in two 
instalments, the second instalment being secured 
by the joint and several promissory note of two 
sureties. No trustce was appointed. Debtor’s 
solr. registered the resolution, & he, by means of 
money supplied to him by debtor paid creditors 
the first instalment. A sum sufficient to provide 
for the payment of the second instalment was 
placed in the solr.’s hands, partly by debtor, but 
mainly by one of the sureties. Debtor gave the 
surety a bill of sale as security for the amount 
which he advanced. ‘Tbe solr. sent a circular to 
creditors, stating that he should be prepared on a 
specified day to pay them the sccond instalment 
at his office. He after this paid some of creditors, 
but most of them were left unpaid. One of the 
latter applied to the ct. for an order that the solr. 
should pay him. The solr. claimed a lien on the 
moneys in his hands for costs due to him by 
debtor, who had absconded :—Held: the solr. had 
constituted himself a trustee of the money for 
creditors, & the ct. had jurisdiction to order him 
to pay appct. his proportion of the second instal- 
ment, which he was accordingly ordered to pay, 
with appct.’s costs.—Re CLARK, Hx p. NEWLAND 
(1876), 4 Ch. D. 615; 351. T. 916; 25 W. R. 275. 
Annan | Dad: Mackenzio v. Mackintosh (1891) 64 





1509. — —- Default in payment of interest.|— 
An order was made on a trustee to pay into ct. 
interest found due irom him, & the balance beyond 
his costs to be taxed of capital money certified to 
have come to his hands. The capital money had 
been received by the trustce’s solrs. as part of the 
trust estate. The order was made on statements 
implying that the trustee, who was totally unable 
to pay, was solvent. The trustee having mado 
default in payment of the interest, the ct. made an 
order notwithstanding the former order that the 
solrs. should pay into ct. the capital come to their 
hands with interest.-—STANIAR v. EVANS, EVANS v. 
STANIAR (1886), 84 Ch. D. 470; 56 L. J. Ch. 581 ; 
56 L. T. 87; 35 W. R. 286; 3 T. lL. R. 215. 
Annotations :~-Expld. Re Blundell, Blundell v. Blundell 

(1888), 40 Ch. ). 370. Refd. Preston Banking Co. v. 

Alisup, {1895} 1 Ch. 141; He Humphreys, Hr p. Lioyd- 

George & George, [1898] 1 Q. B. 520; Re Calgary & 

Medicine Hat Land Co., Pigeon v. The Co., [1908] 2 Ch. 652. 

1510. Repavment of mortgage money.|— 
SoAR v. ASHWELL, No. 1492, ante. 

Receipt by banker.|—Sce BAaNnkERs, Vol. III., 
pp. 181-187, 290, Nos. 343-369, 900, 901. 

Application of rule in Clayton’s Case.|—Sec 
CONTRACT, Vol. XII., pp. 483-491, Nos. 3961-4012. 


(c) Without Notice of Trust. 
i. In General. 

1511. Assignor having notice of trust—Assignee 
without notice.|—PitTts v. EDELPH (1631), Toth. 
186; 21 H.R. 163. 

1512. Sufficiency of denial of notice—No notice 
at time of purchase.|—In a plea of a purchase it is 
a sufficient denial of notice to say, that at the 
time of the purchase he had no notice, without 
saying, or at any time before.—JONES v. THOMAS 
(1733), 3 P. Wms. 248; 24 E. R. 1046, L. C. 


ii. Acquisition of Legal Estate. 
See, generally, Equity, Vol. XX., pp. 256-263, 
296-300, Nos. 191-251, 509-547. 
1518. Whether property discharged from trust— 
General rule.]|—Morz v. MayHow (1663), 1 Cas. in 
Ch. 34; Freem. Ch. 175; 22 E. R. 680, L. C. 
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1514. |—A.-G. v. Downine (LADY), 
No. 1463, ante. 
1515. When assignor has notice.]|—One 





affected with notice conveys to another without 
notice: the assignee, having legal estate, shall not 
be affected with the notice to assignor: & so vice 
versa.—MERTINS v. JOLLIFFE (1756), Amb. 311; 
27 E. BR. 211. 

1516, -|—The authoritics establish 
that a purchaser from a person in possession, pur- 
chasing without notice of any prior charge or 
trust, & obtaining a conveyance of the legal estate 
from a trustee of a satisfied term, or a mtgee. 
whose nmtge. is satisfied, will be protected in this 
ct. against a prior incumbrancer or cestui que 
trust, provided that the party so conveying the legal 
estate have no notice of the prior trust or incum- 
brance. But it has never yet been decided, that, 
where the party so conveying has notice of an 
express prior trust or incumbrance, the purchaser 
can protect himself therefrom by means of the 
legal estate. Semble: such a decision would be 
contrary to the principles of this ct.—CARTER v. 
CARTER (1857), 3 K. & J. 617; 27 L. J. Ch. 74; 
30 L. 'I'. O. S. 349; 4 Jur. N.S. 63. 


Annotations :—Dbtd. Pilcher v. Rawlins (1872), 7 Ch. App. 
259. Consd. Mumford v, Stohwasser (1871), 22 W. R. 
833 ; Taylor v. London & County Banking Cu., London & 
County Banking Co. v. Nixon, {1901] 2 Ch. 231. Refd. 
Gates v. Johnson (1859), John. 304 ; Prosser 2. Rice (1859), 
28 Beav. 68 ; Wilkinson v. Castle (1868), 37 L. J. Ch. 467 ; 
Re Palmer, Clarke v. Palmer (Tee ts 61 L. J. Ch. 634; 
Bailey v. Barnes, (1894] 1 Ch. 25; illiains v. Pinckney 
(1897), 67 L. J. Ch. 31. Mentd. Young v. Young (1867), 
L. R. 3 Kq. 801; Blackwood v. London Chartered Ban 
of Australia (1874), L. R. 5 P. ©. 92; Heath v. Crealock 
ee) 31 L. T. 650; Clarke v. Palmer (1882), 48 L. T. 

?) a 


1517. ——-.]—The defence of purchase for 
value without notice may be sustained although 
deft. in order to make out his title to the legal 
estate must rely on an instrument which discloses 
the title of pltf., deft. not having had notice of such 
instrument at the time of his purchase.—P1LCUER 
v. RAWLINS (1872), 7 Ch. App. 259; sub nom. 
PILCHER v. RAWLINS, Joycr v. RAWLins, 41 
ae us 485; 25 L. T. 921; 20 W. R. 281, L. C. 


Annotations :—-Refd. Gray v. Fowler (1873), L. R. 8 Kxch. 
249; Mumford v. Stohwasser (1874), L. RK. 18 Kq. 556; 
Garnham v. Skipper (1885), 53 lL. T. 910; Bailey v. 
Barnes, [1894] 1 Ch. 25; Taylor v. London & County 
Banking Co., London & County Banking Co. v. Nixon, 
aoe 2 Ch. 231; Lloyd v. Grace, Smith, [1911] 2 K. B. 


1518. Conveyance to mortgagee.| — A. 
covenanted to convey property immediately after 
his marriage upon certain trusts for the benelit 
of the children of the .narriage, & in the meantime, 
«& until such conveyance, to stand possessed of 
the property upon the same trusts. No convey- 
ance was ever exccuted, & A. mortgaged the 
property to B., C., & D., successively, suppressing 
all notice of the trusts contained in the deed of 
covenant. The legal estate of the mtged. property 
became vested by successive transfers in D. :— 
Held: D. who had obtained the legal estate with- 
out notice of the trust in favour of the children 
of the marriage, was entitled to hold the legal 
estate as against those cestuis que trust, until the 
whole of his debt was satisfied.— BATES v. JOHNSON 
(1859), John. 304; 28 L. J. Oh. 509; 5 Jur. N.S. 
842; 70 EB. R. 439; sub nom. BATES v. JOHNSON, 
oo v. JOHNSON, 33 L. T. O. S. 233; 7 W. R. 


Annotations ‘—Reld. West London Commercial Bank v. 
apace Permanent Bldg. Soc. (1884), 53 L. J. Ch. 860; 
s Gane: Russell, (1891) 1 Ch. 8; Bailey v. Barnes, [1894] 


Vol. XXXYV., 

















——-.]—See MorrGaae, 
p. 449, Nos. 1896-1898. 
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1519. Conveyance of stock.|—The trustee 
of a sum of stock for T., was ordered, in a suit 
instituted by his cestui que trust, to transfer it into 
ct. The trustee had previously sold out the fund 
& appropriated it to his own use, & in order to 
supply its place, he transferred into ct. a fund of 
which he was possessed as trustee for B. B. after- 
wards filed a bill against the trustee for the 
purpose of securing this trust fund, & presented a 
petition in both suits, praying that he might be 
allowed to follow the fund in ct., & that it might 
be transferred to the credit of the second suit :— 
Held: the legal title to the fund being in the 
Accountant-General in trust for T. in the first 
suit, & ‘I’. having no notice of the fraud, he was a 
purchaser of it for valuable consideration, & was 
entitled to retain it against B.—THORNDIKE v. 
Hunt’, BROWNE v. BUTTER (1859), 3 De G. & 
J. 563; 28 L. J. Ch. 417; 32 L. T. O. 8S. 846; 
ee N. S. 879; 7 W. ht. 246; 44 KE. R. 1386, 


Annotations :—Apld. Cuse v. Jumes (1861), 29 Beav. 512. 
Consd. Taylor v. Blakelock (1886), 32 Ch. D. 560. Refd. 
Thompson v. Toinkins (1862), 2 Drew. & Sm. 8; Harpham 
v. Shacklock (1881), 30 W. R. 49; Taylor v. London & 
County Banking Co., London & County Banking Co. v. 
pixen [1901] 2 Ch. 231; Cloutte v. Storoy, [1911] 1 Ch. 








1520. ——-- Transfer not registered until 
after notice.|—A sole trustee of shares executed a 
transfer & delivered it with the certificate of the 
shares to a mtgee. who had no notice of the trust. 
The mtgee. did not register his transfer until after 
notice of the trust :—Held : the transfer could 
not ve impeached.—Dopps v. Hitis (1865), 2 
Item. & M. 424; 12 J. T. 1389; 71 K. &. 528. 


lnnotations :—Consd. R. v. Shropshire Union Co. SE 
LL. R.8 Q. B. 420. Distd. Roots v. Williamson (1888), 38 
Ch. D. 485. Refd. Ortigosa v. Brown (1878), 47 L. J. Ch. 
oe Powell v. London & Provincial Bank, [1893] 1 Ch. 


1521. Assignment of bond.|—-On the occa- 
sion of the sale of a freehold estate it was agreed 
that the purchase-money should be paid in railway 
bonds, & the purchaser deposited with & assigned 
to A., who alleged himself to be the solr. of the 
vendor, one of such bonds in part payment of the 
purchase-money. The contract turned out to be 
a fraud on the purchaser & went off, & on the 
purchaser applying to A. for the return of the 
deposited bond, he was informed that A. had 
placed it in the hands of B., to secure a debt due 
from himself to B. B. had no notice of the terms 
upon which A. held the bond. In a suit by the 
purchaser against B. to restrain him from dealing 
with the bond :—Held: the deposit & assignment 
of the bond by the purchaser to A. for the purpose 
above-mentioned did not make A. in the events 
which happened, a constructive trustee for pltf., & 
as IB. was a bond fide purchaser of the bond for 
value without notice, he could not be restrained 
from dealing with it.—ASHWIN v. BuRTON (1862), 
32 I. J. Ch. 196; 7 L. T. 689; 9 Jur. N.S. 319 ; 
11 W. R. 103. 

1522. Assignment taken without inquiry.]|— 
Rosson v. FLIGHT, No. 1464, anie. 

1523. Property obtained by fraud.|—Two 
trustees, one of whom was a solr., advanced money 
on mtge. The mtgor., with the concurrence of 
the solr. trustee, sold part of the mtged. property 
without disclosing the mtge. Regular convey- 
ances in fee to the purchasers were executed by the 
mtgor., containing a recital that he was seised or 
otherwise well & sufficiently entitled in fee simple. 
The solr. trustee received the purchase-money, & 
retained it. Eleven years afterwards both trustees 
executed a reconveyance of the property so sold, 
the other trustee believing, on the representation 
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Sect. 7.—Constructive trustees: Sub-sect. 1, C. (c) 
uU. & wWi., & D. (a).] 

of the solr. trustee, that the property was then 
about to be sold by the mtgor. Soon afterwards 
the solr. trustee absconded, & the other trustee 
then filed a bill against the mtgor. & the pur- 
chasers, praying for foreclosure against them :— 
Held: though the purchasers were purchasers for 
valuable consideration without notice, they could 
not avail themselves of any legal estate acquired 
by means of the reconveyance, which having becn 
obtained by fraud, must be cancelled.—HEATH v. 
OREALOCK (1874), 10 Ch. App. 22; 44 L. J. Ch. 

157; 31 L. T. 650; 23 W. BR. 95, L. C. & L. JJ. 
Annotations :—Consd. The Horlock (1877), 2. P. D. 243; 
Manners v. Mow (1885), 29 Ch. D. 725. Refd. Waldy v. 
Gray (1875), L. R. 20 Eq. 238; Ortigosa v. Brown Tete 
47L.J.Ch. 168; Re Morgan, Pillgrem v. Pillgrem (1881), 
18 Ch. D. 93; Pugh v. Heath (1883), 30 W. RK. 553; Ie 
Horton, Horton v. Perks, Horton v. Clark (1884), 51 L. T 
420 ; Low v. Bouverie, [1891] 3 Ch. 82; Re Ingham, 
Jones v, Ingham, {1893} 1 Ch. 352; Taylor v. London & 
County Ban Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. Mentd. General Finance Mort- 
age & Discount Co. v. Liberator Permanent Benefit 
ldg. Soc. (1878), 10 Ch. D. 15; Onward Bidg. Soc. v. 
Smithson, [1893] 1 Ch. 1; Brigg v. Thornton, [1904] 

1 Oh. 386; Poulton v. Moore (1913), 83 L. J. K. B. 875. 
1524. Conveyance to trustee.|——-C., trustee 
with pltf. of a will, & also trustee with deft. of a 
settlement, having misappropriated a portion of 
the settlement fund, applied an equal portion of 
the will fund in the purchase of stuck, which he 
transferred into the names of himself & deft. 
Pltf. & deft. were both innocent of C.’s fraud, & 
deft. & the cestuis quc trust under the settlement 
had no notice that the stock was purchased with 
part of the will fund. C. died insolvent. In an 
action by pltf. to compel deft. to transfer the stock 
to him:—Held: deft. having by accepting the 
transfer of the stock given up his right to sue C. 
for his debt to the trust, was entitled to be treated 
as a purchaser for value without notice, & conse- 
pee to retain the stock as part of the settlement 





und. 
If deft. held it simply as a transferee without any 
consideration, of course he would stand in no better 
osition than the transferor ; that is to say, as the 
und in the hands of C. would have been subject 
to the trusts of the will, any one who took it from 
him simply as a volunteer could not say that he 
had any better title, & would still be bound by 
the trusts of the will (Corron, L.J.).—TAYILOR v. 
BLAKELOCK (1886), 82 Ch. D. 560; 56 L. J. Ch. 
390; 55 L. T. 8, C. A. 
Annotations :—Refd. Taylor v. London & County Banking 


Co., London & County Banking Co. v. Nixon, [1901] 2 Ch. 
231: Cloutte v. Storey (1910), 79 L. J. Ch. 640. 


1525 .|—In 1882 T., a solr., advanced 
money of his own upon the security of leaseholds 
mortgaged to him by sub-demise. In 1889, being 
then one of the two trustees of the B. settlement, 
he ceceived a sum of money belonging to the 
settlement, &, without the knowledge of his co- 
trustee, fraudulently applied it to his own use. 
By entries in his books, under the heading of the 
trust, he purported to appropriate his own mtge. 
debt to answer the sum of which he had defrauded 
the trust estate, but he never communicated tho 
a aac appropriation either to his co-trustce 
or to his cestuis que trust, all of whom were sui 
juris. 

In 1896 the appropriation became known to one 
of the cestuis que trust, who was a solr. & acted 
as such for the others, but although they had all 
become absolutely entitled in possession to the 
trust funds they never called upon the trustees to 
the wie them & nbd inquiry was made respecting 

e mtge. 
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In 1889 T. was also a trustee of the T. settlement. 
In 1895, T. having then become sole trustee of that 
settlement, N. was appointed co-trustee, & at 
N.’s request, on T.’s representation that the trust 
funds included the above-mentioned mtge. debt & 
securities, the representation being supported by 
his production to N. of the deeds, T. executed a 
legal transfer thereof into the joint names of him- 
self & N., N. being then totally ignorant of the 
existence of the B. settlement & of T.’s secret 
appropriation thereto. The deed of transfer had 
been prepared by T. as solr. to the T. trust, & the 
mtge. & other title-deeds remained in his custody 
as such solr. 

In 1897 T., without N.’s knowledge, deposited 
the deeds with his bankers as security for a debt 
due from him to them, at the same time prea: 
to them a deed poll by which he charged the deb 
upon all his estate & interest in the property 
comprised in the deeds, & undertook to execute, 
on request, a legal mtge.; & he thereby declared 
that during the continuance of the security he 
would hold all his interest thereby charged in 
trust for the bank as mtgees.; & he appointed 
three officers of the bank his attorneys for him 
& on his behalf, & as his act & deed, to execute 
any such legal mtge. as aforesaid. At that time 
the bank had no notice of either of the two settle- 
ments. 

In Mar. 1898, 7. absconded, & in Apr. 1898, 
notice was given to the bank of the T. settlement, 
but they had no notice of the B. settlement. 
Notwithstanding the notice, the bank purported 
to execute to themselves by their three officers 
as T.’s attorneys under the deed poll a legal mtge. 
of the leaseholds comprised in the deposited deeds. 

In actions to ascertain the priorities of the B. 
settlement, the T. settlement, & the bank to the 
benefit of the mtge. debt & securities :—Held: 
(1) there was a good appropriation in 1889 in 
favour of the B. settlement, though not communi- 
cated by T. either to his co-trustee or to his 
cestuis que trust; (2) assuming there was a good 
appropriation in favour of the B. scttlement, N.., 
as trustee of the T. settlement, & having no notice 
of the appropriation, could not be deprived of the 
advantage acquired by him as against the B. 
settlement by the possession of the legal estate 
in one moiety of the mtge. debt & securities & of 
the better right to the legal estate in the other 
moicty which had become vested in the bank 
through T.’s mtge. to them operating as a sever- 
ance of the joint tenancy between himself & N.; 
& N. must be treated as an innocent purchaser for 
value without notice, on the ground that by 
accepting the transfer of the mtge. debt & securl- 
ties he gave up his right to sue T. for the debt 
due to the T. settlement.—Tayior v. LONDON & 
County BANKING Co., LonDon & CoUNTY BANKE- 
ING Co. v. Nrxon, [1901] 2 Ch. 231; 70 L. J. Ch. 
477; 841. T. 397; 49 W. R. 451; 17 T. 1. R. 
413; 45 Sol. Jo. 394. C. A. 


Annotations :—As to (1) Refd. Re Cozens, Green v. Brisley, 
[19138] 2 Oh. 478. As to (2) Refd. Re Pidcock, Fenny v. 
Pidcock (1907), 51 Sol. Jo. 514; Walker v. Linom, [1 07 
2 Ch, 104; Radcliffe v. Abbey Road & St. Johns Woo 
Permanent Bldg. Soc., [1919] B. & C. R. 84. 


1526. Property acquired as volunteer.|— 
TAYLOR v. BLAKELOCE, No. 1524, ante. 

1527. Sale of mortgaged property.]|—Two 
trustees, one of whom was an unmarried woman, 
sold freehold hereditaments & next day took @ 
mtge. of the same property to themselves. The 
mtge. contained a recital that the mtge. money 
belonged to the two trustees on a joint account. 
Subsequently the woman trustee married, & later 
on, together with her co-trustee, transferred the 
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mtge. by a deed in which her husband did not 
join & which was not acknowledged by her. 

On a subsequent sale of the property a purchaser 
made a requisition that this woman’s husband 
should join in the conveyance, & that the deed 
should be separately acknowledged by her :— 
Held: it not appearing on the title that the trans- 
ferors of the mtge. were trustees, the purchaser 
took from them as beneficial owners.—Re WEsT & 
Hanrpy’s CONTRACT, [1904] 1 Ch. 145; 73 L. J. Ch. 
91; 89 L. T. 579; 52 W. R. 188; 48 Sol. Jo. 100. 

1628. Purchase from beneficiary trustee.|]— 
If the trustees under a will convey the property 
to the beneficiary, who is also a trustce, on terms 
which imply that the trust is at an end, a boné fide 
purchaser getting the legal estate from the bene- 
ticiary is unaffected by prior equities of which he 
had no notice.—PEARCE v. BULTEEL, [1916] 2 Ch. 
544; 85 L. J. Ch. 677; 115 L. T. 291; 32 T. L. R. 
723; [1916] H. B. R. 147. 





iti. Acquisition of Equitable Estate. 

See, generally, Equiry, Vol. XX., pp. 305 -310, 
Nos. 586-614. 

1529. General rule—Person taking equitable in- 
terest takes subject to trust.|—A trustee of funds, 
invested on a mtge. in his name, deposited the 
deeds, without notice of the trust to secure advance 
to himself :—Held: cestuis que trust were entitled 
to priority over the equitable mtgee. & to delivery 
up of the deeds.—NEWTON v. NEWTON (1868), 
L. R. 6 Eg. 1385; 387 L. J. Ch. 705; 19L T. 588; 
17 W. R. 239, n.; revsd. on other grounds, 4 Ch. 
App. 148; 88 L. J. Ch. 145; 17 W. R. 238, 
LC. & Ll. J 
Annotations :—Consd. Hoath v. Crealock (1873), L. R. 18 Ea. 


215. Refd. Perrin v. Burboy, [1869] W. kt. 160; Taylor 
v. Russell, [1891] 1 Ch. 8. 


1530. Effect of subsequent acquisition of legal 
estate—After notice of trust.]|—A. in whom a lease 
was vested, deposited it with his bankers by way 
of equitable mtge. The bankers afterwards 
received notice, as the fact was, that A. was a 
mere trustee for the leasehold but they subsc- 
quently obtained from him a formal mtge. of the 
legal estate :—Held: the cestuis que trust had 
priority over the bankers.—BAILLIE v. M‘KEWAN 
(1865), 35 Beav. 177; 55 E. R. 862. 

Annotation :-—Distd. R. v,. ‘9, 73), 

Li 8 0, Boone: R. v. Shropshire Union Co. (1873) 


15381. -|—Where a purchaser for value 
without notice of an cquitable title acquires an 
inchoate title, but after notice, completes it by 
getting in the legal estate, he will not, as an ordinary 
rule, be deprived, in favour of a person having only 
an equitable title of the advantage he has thereby 
obtained (STIRLING, J.).—Roors v. WILLIAMSON 
(1888), 38 Ch. D. 485; 57 L. J. Ch. 995; 58 L. T. 
802 ; 36 W. R. 758. 

Annotations :—Refd. Moore v. North Western Bank, [1891] 

2 Ch. 599 ; Ireland v. Hart, [1902] 1 Ch. 522. 

1532, Seen doctrine that where equities 
are equal the legal title prevails is not confined to 
tacking mtges., but applies in favour of all equitable 
Owners or incumbrancers for value without notice 
of prior equitable interests, who get in the legal 
estate from persons who commit no breach of 
trust in pa ing with it to them.—BAILEY uv. 
Barnes, [1894] 1 Ch. 25; 63 L. J. Ch. 73; 69 
L. T, 642; 42 W. R. 66; 38 Sol. Jo. 9; 7 R. 9, 
Annotations :—Retd, Re Scott & Alvarez’s Contract, Scott 

3 Alvarez, (1895] 1 Ch. 596; Taylor v. London & County 


o., London & County Banking Co. v. Nixon, 
{1901} 2 Ch. 231. Mentd. Ree White & Simith ‘3 Contract, 








eee 
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{1896} 1 Ch, 637; Life Interest & RNeversionary Securities 
Corpn. v. Hand Hand & Life Insce. Soc., [1898] 2 Ch. 
230; Freeman v. Laing, (1899) 2 Ch. 355: Re Alms Corn 
Charity, Charity Comrs. v. Bode (1801), 71 L. J. Oh. 76: Re 
Handinan & Wileox's Contract, {1902} 1 Ch. 599 § Hunt 
v. Luck, y ‘h. ; Re e & Hodgson’s Contract 
(1905), 64 W. R. 234. dg 


D. By Intermeddling with Trust. 
(a) In General. 

1538. Genera] rule.]|—Jn a case in which the will 
gave no specific directions as to the payment of 
debts, the exor., who was also the ultimate 
residuary legatee, having taken on himself, after 
the trustees named in the will had renounced, to 
administer the estate, did not ascertain & secure 
the residue at the end of the year, but worked part 
of the property, a coal mine, to a profit for several 
pees when it ceased to be of any value. On a 

ill, at the suit of the person having the charge on 
the residue, praying that the will might be 
established & accounts taken :—Held: the exor. 
was not, after assuming to act as a trustee, entitled 
to postpone the sale of the property to the prejudice 
of the person having the charge on the residue ; 
having postponed it, he was chargeable with the 
value of the mine at the end of a year from 
testator’s death, with interest thereon, & that 
value must be calculated as constituted of the 
aggregate of the annual profits derived from the 
mine in all the subsequent years, till it became 
unproductive, such annual profits to be treated as 
deferred payments.—WIGHTWICK v. LoRD (1857), 
6H. L. Cas. 217; 26L. J. Ch. 825; 291. T. 0.8. 
303; 83 Jur. N. S. 699; 5 W. R. 713; 10 EB. BR. 
1278, H. L.; affg. S. C. sub nom. Lorp v. WIGHT- 
wick (1854), 4 De G. M. & G. 803, L. JJ. 

1534. .|—If one, not being a trustee & not 
having authority from a trustee, takes upon 
himsclf to intermeddle with trust matters or to 
do acts characteristic of the office of trustee, he 
may thereby make himself what is called in law 
a trustee of his own wrong, i.e. a trustee de son 
tori, or, a8 it is also termed, a constructive trustee 
(A. L. Smiru, L.J.).—Mara v. Browne, [1896] 
1 Ch. 199; 65 L. J. Ch. 225; 73 L. T. 638; 44 
W.R. 3380; 12 T. L. R. 111; 40 Sol. Jo. 131, C. A. 
Annotations :—Reld. Plaskitt v. Eddis (1898), 79 L. T. 136 ; 

Jee Taylor, Atkinson v. Lord (1900), 81 L. T. 812. Mentd. 

i Stanley’s Settlmt., Maddocks v, Andrews, [1916] 2 Ch. 

uvV. 

1535. Sale of trust property.|—RACKHAM v. 
SIDDALL, No. 1676, post. 

1536. Surviving partner dealing with property of 
deceased partner.|—TRAviIS v. MILNE, MILNE v. 
MILNE, No. 1448, ante. 

1537. Permitting breach of trust—Proposed 
trustee in possession of trust funds.]—-Where a 
retiring trustee, in the expectation that a new 
trustee would be duly appointed, but such appoint- 
ment was never made, executed a transfer of the 
trust funds into the name of the new trustee, who 
allowed a breach of trust to be committed :—Held : 
(1) the retiring trustee was liable for the breach of 
trust; (2) the proposed trustee was liable as 
trustee de son tort in respect of trust funds which 
actually came into his hands.—PEARCE v. PEARCE 
(1856), 22 Beav. 248; 25 L. J. Ch. 893; 28 L. T. 
O. 8. 34; 2 Jur. N.S. 843; 52 E. R. 1103. 

1538. Participating in fraudulent conduct of 
trustee.]—(1) Those who create a trust clothe the 
trustee with a legal power & control over the trust 
property, imposing upon him a corresponding 
responsibility, which responsibility may be ex- 
tended in equity to others who are not properly 








1583 i. General rule.J—JUGALKISHORE v. LAKSHMANDAS RAGHUNATH-DaS (1899), I. L. R. 23 Bom. 659.——IND. 
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Sect. 7.—Constructive trustees: Sub-sect. 1, D. (a) & 
(6b); sub-sect. 2. Sect. 8: Sub-sect.1, A. & B.) 


trustees if they are found either making them- 
selves trustees de son tort, or actively participating 
in any fraudulent conduct of the trustee to the 
injury of the cestuis que trust. 

(2) But strangers are not to be made con- 
structive trustees merely because they act as the 
agents of trustees in transactions within their 
legal powers, even transactions of which a ct. of 
equity may disapprove, unless those agents 
receive & become chargeable with some part of 
the trust property, or unless they assist with 
knowledge in what they know to be a dishonest 
& fraudulent design on the part of the trustees.— 
BARNES v. ADDY (1874), 9 Ch. Pup 244; 43 
L. J. Ch. 513; 30 L. T. 4; 22 W. BR. 505, L. C. 
& L. JJ. 

Annotations :—As to (1) Consd. Re Barney, Barncy v. Barney, 

[1892] 2 Ch. 265. ds lo (2) Consd. Wilson v. Bury peat 

5 Q. B. ID. 518. Apld. Re Blundell, Blundell v. Blundell 

(1880), 40 Ch. D. 370; Rte Spencer, Spencer v. Hart (1881), 

61L.J.Ch. 271 ; Staniarv. Evans, Evans v. Staniar (1886), 

34 Ch. D. 470; Soar v. Ashwell, {1893} 2 Q. B. 390. Consd. 

Mara v. Browne, {1896]1 Ch.199. Refd. King v. Anderson 
(1874), 23 W. R. 196; Stokes v. Prance, [1898] 1 Ch. 212. 
Cencrally, Refd. Kingdon v. Castloman (1877), 25 W. R. 
345. entd. ‘I'abor v. Cunningham (1875), 24 W. R. 153; 
Burstall v. Be (1884), 26 Ch. D. 35; Amos v. Herne 
Bay Pavilion Promenade & Pior Co. (1886), 54 L. TIT. 264; 
Midgley v. Midgley, [1893] 3 Ch. 282. 


1539. -]}—SoOArk v. ASIIWELL, No. 1492, ante. 





(6) Agent of Trustee. 

1540. Whether constructive trustee.;—A mere 
agent of the trustee may not be accountable to the 
cestui que trust ; but otherwise with respect to a 
substituted trustce who accounts to nobody.— 
MYLER v. FITZPATRICK (1822), 6 Madd. 360; 56 
EK. R. 1128. 

Ar ietaas :—Distd. Morgan v. Stephens (1861), 3 Giff. 


. Apld. Re Barney, Barney v. Barney, (1892) 2 Ch. 
265. Refd. Wilson v. Bury (1880). 5 Q. B. D. 518. 


1541, .J|—It is to be noticed that there is no 
trust or confidence of the land in the agent. ... 
It is not a case of ‘‘ trust or confidence ” of land. 
... The man was simply what is called a con- 
duit pipo & nothing more, a mere agent, who 
never had any interest in the lands, & consequently 
could not have any “ trust or confidence ”’ of them 
(J&SSET., M.R.).—-CAVE v. MACKENZIE (1877), 46 
L. J. Ch. 664; 37 L. T. 218. 

Annotations :—Refd. James v. Smith, [1891] 1 Ch. 384, 

Mentd. Chattock v. Muller (1878), 8 Ch. D. 177. 

1542. Exercising control over trust pro- 
pen oe SEABER, Hx p. GOWERS, No. 1484, 
ante. 

1543. —- — -|—In general cestuis que trust 
may proceed against an agent of their trustee 
where he has not confined himself to the duties 
of an agent, but by accepting a delegation of the 
trust, or by fraudulently mixing himself up with a 
breach of trust has himself become a trustee by 
construction of law i.e., a trustee de son fort. 
But it is essential to the character of a trustee that 
he should have trust property either actually 
vested in him, or so far under his control that he 
is in a position to require that it should be vested 
in him. A man ought not to be held responsible 
as a trustee for money under his control unless he 
can, if he will, put the money into his own pocket, 
or pay it away as he pleases to some one else.— Re 











TRUSTS AND TRUSTEES. 


BARNEY, BARNEY v. BARNEY, [1892] 2 Ch. 265; 
61 L. J. Ch. 585; 67 L. T. 23; 40 W. R. 637. 
Annotation :—Retd. Cowper v. Stoneham (1893), 3 R. 242. 

1544, When party to breach of trust.]— 
T. was originally nothing more than an agent of 
the exor. in administering the estate. At the same 
time it may be observed that, if the conduct of 
G. amounted to a breach of trust, & T., being aware 
of that breach of trust, became a party to it, the 
ct. would probably have dealt with him as with an 
actual trustee, to the extent of his participation ; 
on the other hand, if there were no actual or 
concerted breach of trust, T. would, at the most, 
be regarded as only a constructive trustee (WIGRAM, 
V.-C.).—PORTLOCK v. GARDNER (1842), 1 Hare, 
504; 11L.J.Ch. 313; 6 Jur. 795; 66 EH. R. 1168. 

1545. -.|—An agent assisting in a 
breach of trust is personally responsible.—A.-Q. 
v. LEICESTER CorpNn. (1844), 7 Beav. 176; 49 
BE. R. 1031. 

1546. -|—Testator, having by will 
bequeathed his furniture & farming-stock to his 
wife absolutely, gave the residue of his personal 
estate upon trust to invest & apply the interest 
& proceeds of one moiety to the maintenance & 
education of pltf., his son T’., until twenty-one, & 
then in trust for him absolutely. Testator’s widow 
became his sole acting trustee & extrix. 

Deft., who was admitted as a solr. two years 
after testator’s death in 1833, was employed by 
the extrix. as her solr. He received moneys from 
her & invested them at interest at her request, 
& in her name. He also called in other moneys 
owing to testator’s estate & invested them. He 
received the proceeds of the investments & paid 
the debts & legacies; & the surplus remained 
invested on the same securities at the request 
of the extrix. Deft. made in respect of the moneys 
placed by the extrix. in his hands certain alleged 
payments, both of principal & intcrest, & continued 
to do during her life. She died in 1844. Subse- 
quently in 1846, when £800 became payable on 
the securities, deft. alleged that, upon an account 
being taken between him & the estate of the 
extrix., there was no balance in her favour, or a 
small balance in his favour. He thereupon 
renewed the securities in his own name. Deft. 
admitted knowledge of the trusts, but submitted 
that, during the lifetime of extrix., he acted under 
her instructions as solr., & was not called upon 
to take cognisance or notice of any breach of trust 
committed by her in respect of pltf., or any other 
cestui que trust :—Held: the acts of deft. were more 
than the acts of a mere agent ; he had assumed the 
character of trustee, & a breach of trust having 
been apparently committed, he must be held 
accountable on that footing. —-MOnrGAN v. STEPHENS 
(1861), 3 Giff. 226; 4L.T. 614; 7Jur.N.S. 701; 
66 E. BR. 382. 

Annotations :—Consd. Re Barney, Barne 

















v. Barney, [1892] 
69. 








2 Ch. 265. Refd. Mara v. Browne, (1895] 2 Ch. 

1547, —— .|—BaARNES v. ADDY, No. 1538, 
ante. 

1548. ——.|— Re BARNEY, BARNEY v. 
BARNEY, No. 1543, ante. 





1549. —— Solicitors acting under instruc- 
tions of ppeen ae a mtge. transaction in which 
the same firm of solrs. acted for both parties. but 
in which the mtgecs., who were trustees, acted on 


7 _. __ the trust property & retain the residue, an account :—Held: notwithstanding 
PART II. gale gs SECT. 1. amounting to £130, annually, for him- the general rule that a trustee’s agen 
: ° self. No fraud was proved against is accountable to the trustee only, an 


1540i. Whether constructive trustee. — 
A trustee, without any authority from 
the cestui que trust, arranged with his 
agent that the latter should pay him 


oe fee was 
ac 
£100 annually out of the proceeds of 


the agent, & he dented any knowledge inquiry 
of the existence of the trust, but no 
ven of the trans- 

fon. In a suit by one of the cestut 
que trust after the trustee’s death, for 


wh neues of ue ee 
atten e agent’s appointmen 
his knowledge of the trusts affecting 
the PrC ery ee ano ov. LAVENDER 
(1875), 9 I. R. Eq. 220.—IR. 


Part I].—TRustExs. 


their own responsibility, with full knowledge of 
the value of the security, a member of the firm 
received the money intended to be advanced, 
which he paid into the firm’s banking account. 
Two days later he presented a cheque of his firm 
to the same amount at a bank at which the title 
deeds were deposited as security for the mtgor.’s 
overdraft, & received the deeds. The security 
having proved insufficient, it was sought to make 
the solr., who was then the sole surviving member 
of his firm, responsible, on the ground that he had 
advised the mtge., & the money had passed through 
his firm’s bank:—Held: the trustecs having 
acted on their responsibility, the solrs. were not 
responsible ; & the fact of the solr. being employed 
as agent, & the money having been paid through 
his firm, did not make him liable to make up the 
deficiency.—BRINSDEN v. WILLIAMS, [1894] 3 Ch. 
185; 6387. J. Ch. 713; 71 L. T.177; 42 W. R., 
700: 10 T. lL. R. 571; 38 Sol. Jo. 603; 8 R. 574. 

1550. —— ——.|—PLASKITY v. Eppis 
(1898), 79 L. T. 186; 42 Sol. Jo. 702. 

1551. Acting outside duties as agent.|— 
MORGAN v. STEPHENS, No. 1546, ante. 
1552. .|—Re BARNEY, 

BARNEY, No. 1548, ante. 

1553. Intermeddling with performance of 
trust.|—Though the solr. or agent of a trustee is not 
generally a proper party to suit to recover the trust 
funds, yet the case is different where he has received 
the trust moneys, & has intermeddled with the 
performance of the trust.—IJARDY v. CALEY 
(1864), 33 Beav. 365; 55 BF. BR. 408. 

1554. —-— Acts inconsistent with performance of 
trust.]|-——-LEE v. SANKEY, No. 1501, ante. 














BARNEY v. 








SUB-SECT. 2.—RIGHTS AND J.IABILITIES. 


Rights of trustees.|—-See Part ITI., Sect. 3, post. 
Liabilities of trustees.] —See Part IV., post. 


Srecr, 8.—TENURE AND TRANSMISSION OF 
TRUST PROPERTY. 
SUB-SECT. 1.—ESTATE OF TRUSTEES. 
A. In General. 

1555. Whether entitled to claim beneficial in- 
terest—Resulting trust created.|—A trustee can- 
not claim to hold for his own benefit, where the 
instrument which creates his estate expressly 
says that he is to hold as a trustee mercly, if there 
be any person to whom by operation of law the 
beneficial interest results—RITTsoN v. STORDY 
(1855), 3 Sm. & G. 230; 3 Eq. Rep. 1039; 25 
L. T. O.S. 815; 1 Jur. N.S. 771; 3 W. R. 627; 
C e R. 637 ; on appeal (1856), 2 Jur. N.S. 410, 
Annotations :—Mentd. Barrow v. Wadkin (1857), 24 Beav. 1; 

Sharp v, St. Sauveur (1871), 7 Ch. App. 343. 





ies —— .]|—CLARKE v. HILTON, No. 1563, 
post, 
1557. ——— Limitation to trustee.]|—CovENTRY 


ore e CovENTRY (1742), 2 Atk. 366; 26 E. R. 

9 e e 

Annotations :—Refd. Sleech v. Thorington oe 2 Ves. 
Sen. 560; Drinkwater v. Falooner (1755), 2 Ves. Sen. 623 ; 
Whittaker v. Whittaker (1792), 4 Bro. C. C. 31; Broome 
v. Monck (1805), 10 Ves. 597. 


PART II. SECT. 8, SUB-SECT. 1.—A. 
15571. Whether entitled to claim bene- 


1557 ii 





i. —— 
MARTIN (1874), 21 Gr. 452,—-CAN. 
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Failure of trust—Alien cestul que trust.]— 
ALIENS, Vol. II., p. 187, No. 120. 
.]|—See, also, ExrcutTors, Vol. 
pp. 468-473, Nos. 5377-5424. 





XXITI., 


B. Gift Subject to Specified Objects. 

1558. Whether beneficial interest in surplus.]— 
(1) A gift to A. to enable him to do something 
which is to depend on his own choice is a beneticial 
gift (PAGE Woon, V.-C.). 

(2) Where the performance of a trust is the 
general purpose of the gift, the trustee can- 
ae take the surplus beneficially (PAGE Woop, 

Os): 

(3) Where nothing more than a charge is created 
by the will, the donce does take the surplus for 
his own benefit (PAGE Woop, V.-C.).—BARRS 
v. FEWKES (1864), 2 Ilem. & M. 60; 3 New Rep. 
704; 38 L. J. Ch. 484; 107... T. 232 ; 10 Jur. N.S. 
466; 12 W. R. 666; 71 EB. R. 382. 

Annotation :—Generally, Mentd. Kettlewell v. Barstow (1869), 

17 W. RR. 276. 


1559. After performance of specified objects 

—Payment of debts & legacies.|—ASPINWALL v. 
‘ASE (1686), 1 Vern. 433 5 23 E.R. 588, L. C. 

1560. ——- —- - —-—.]—Devise of lands to his 
cousin A. & his heirs in trust, to be sold for pay- 
ment of his debts & legacies, & makes A. exor. ; 
the surplus after debts & legacies no resulting trust 
for the heir, as it would have been on a like case, 
on a conveyance executed.—CONINGHAM v. MEL- 
LISH (1691), Prec. Ch. 31; 24 H. R. 165; sub nom. 
CONNINGHAM v. MELLISH, 1 Eq. Cas. Abr. 273, 
pl. 8. 

Pee :—Refd. Dawson v. Clark (1809), 15 Ves. 409; 
King v. Denison (1814), 1 Ves. & B. 260; Hill vy. London 
(Bp.) (1838), 1 Atk. 618; Clarke v. Hilton (1866), L. lh. 
2 Kq. 810. 

1561. .]—A. devised the residue 
of his real & personal estate to his exor., in trust 
to sell same, or so much thereof as should be need- 
ful, for the payment of his debts & legacies :— 
Held: this was intended as a beneficial devise to 
the exor.—Docksty v. DocksrEy (1710), 3 Bro. 
Parl. Cas. 39; 1 EH. R. 1168. 

Annotations :—Mentd. Amphictt v. Parke aeot 9L. J. 
a Ch. 161; Barrs v. Fewkes (1865), 6 New Rep. 
1562. .|—It is not universally 

true that the expression of a purpose, for which 

even a devise of land is made limits the devise to 
the purpose expressed : where for instance there 
is a devise of land for payment of debts, it does not 
necessarily follow that there is a trust for the heir 

after the debts paid.— WALTON v. WALTON (1807), 

14 Ves. 318 3 33 E.R. 543. 

Annotations :—-Consd. Stewart v. Stewart (1880), 15 Ch. D. 
539; Re Ford, Ford v. Ford, [1902] 1 Ch. 218. Refd. 
Wilkinson v. Atkinson & Alcock (1823), Turn. & R. 255 ; 
Fitzgerald v. Field (1826), 1 Russ. 416; ood v. Cox 


(1837), 2 My. & Cr. 684; Pickford v. Brown, Brown v, 
Brown (1856), 4 W. R. 473; Re Roby, Howlett v. Nowing- 


ton, [1908] 1 Ch. 71 

1563. |—Gift by testator of 
‘all my personal estate to my grandson, his 
exors., administrators, & assigns, subject to the 
payment of debts, legacies, & personal expenses, 
& to the trusts hereinafter contained, upon trust 
to convert & to stand possessed of the trust 
moneys, ‘upon trusts which did not exhaust 
thefunds.’’ Testator then appointed his grandson, 





























trustee either solely or jointly with 


-}— LUNDY wv. 
the continuing trustee as the case may 


ficial interest—Limitation to trustee. 1557 iv. —— ——.]— SHERWIN v, require.—LOxToN v. MOIR (1914), 18 

COOPER v, ALLCHIN (1913), 18 S. .ORENNY (1864), 16 I. Ch. R. 138.—IR. © N ea N a An -1; 

N.S. W. 422; 30 N. 8. W. W.N. 105. e. Effect of appointment of new 3 aan ea se ie . 

~~ AUS. trustee.}—A legal chose in action f. ——.]}Where an appointment 
1557 fi. Ch eee v.TaY- which Is part of tho trust prcbery of new trustees is ed made under 

LOR (1856), 13 U. C, R. 603.—CAN. vests as by operation of lawin a new’ Rk. S. U., 1887, c. 110, the legal estate, 
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Sect, 8.—Tenure and transmission of trust property : 
Sub-sect.1, B. & C. (a) & (b).] 


with three others, exors. :—Held: the grandson 
took the residue beneficially. 

Where property is given to a man subject to 
certain defined trusts there remains no right in 
aad one but the donee when those trusts arc 
exhausted. Where, however, an estate is given to 
a& man in the character of a trustee, without any- 
thing to indicate that a beneficial mterest is 
intended, then there is a resulting trust (STUART, 
V.-C.).—-CLARKE v. Hinton (1866), L. R. 2 Eq. 
810; 15 L. T. 643 12 Jur. N.S. 721; 14 W. BR. 


827. 
Annotation :— pid. Re Baillie, Fitzgerald v. Noad (1886), 


2T. L. RB. 66 

1564. .]—Testator by will, dated 
1864, directed his debts, etc., to be paid by his 
“‘ exors. in trust,’’ D. & J. He then gave several 
legacies, & amongst them a sum of money to his 
‘‘ trustees ’’ to be placed out at interest, & the 
interest to be applied for the benefit of the poor 
of a certain parish. He also gave his “‘ trustecs ”’ 
another sum to be expended on a window in a 
church; & directed them out of his residuary 
estate to palisade & keep in repair the graves of 
his family. He then gave certain real & leasehold 
hereditaments to his “friends, D. & J.,’? upon 
certain durable trusts. The will then contained 
the usual trustees’ receipt clause. After giving 
some other legacies, testator gave the residue of 
his real & personal estate, money, securities for 
money, etc., unto his ‘‘ two friends, D. & J.,’’ 
share & share alike, as tenants in common, to hold 
to their heirs & assigns tor ever. He then gave his 
trust & mtge. estates to D. & J., subject to the 
trusts & equities, & so far as he was interested as 
mtgee. to be disposed of for the purposes of that 
his will. The will then contained a power of 
appointment of new trustees, which provided 
for the vesting of ‘‘ all & singular the trust estate, 
moneys, & securities ’’ in the new trustees upon the 
same trusts, etc. Testator then appointed his 
*‘two friends, D. & J., exors. in trust ’’ of that his 
will. Trustees’ receipt, indemnity, & rcimburse- 
ment clauses followed ; & the will concludedwith 
a direction to the trustces to employ a certain 
solr., he winding up the whole of testator’s affairs 
after his decease at his request:—Held: the 
trustees took the residue beneficially —ROMANS 
v. MITCHELL (1866), 15 W. R. 552. 

1565, ———- ——— .|—Testator made his will 
as follows: ‘I give & bequeath to my brother E. 
whatsoever real estate I may die possessed of 
wheresoever situate, on trust nevertheless to pay 
thereout ”? certain specified debts which were in 
fact discharged in testator’s lifetime, ‘‘ & also in 
trust to pay to each of my sisters M. & C. & to my 
brother A. as long as they respectively live the sum 
of £50 every year, by two cqual half-yearly pay- 
ments.” The will contained a bequest of the 
personalty to the brothers EH. & A. & the sisters, & 
appointed E. sole exor. In an action by the heir- 
at-law :—Held: HE. was not a bare trustee, but 
took a beneficial interest & the residue of the real 
estate after satisfying the express trusts, did not 
pass to the heir-at-law by a resulting trust.— 














by virtue of sect. 4, vests in the new 
trustees so appointed, even though it 
was not vested in the parties making 
the appointment.—J?’e HUNTER v. PAT- 
TERYON (1892), 22 O. R. 571.—CAN. 


g, Effect of incapacity of one trustee.] 
-~Where lands are devised to A.. B. 
& C., as trustees, & C. is incapable of 
taking, the estate may nevertheless 
vest in A. & B.—Doxr d. VaANcOTT 2». 


Reap (1847), 3 U. C. R. 244.—CAN. 
h. Statute vesting lands in trustee— 
Effect on title.}-Dor d. BALDWIN v. 


PART II. peer 8, SUB-SECT. 1.— 
e a e 
1568 i. Whether beneficial intcrest.J-— 


Trustees of a will take the legal estate 
by implication where such estate is 


TRUSTS AND TRUSTEES. 


CROOME v. CROOME (1889), 61 L. T. 814, H. L.; 
affg. (1888), a L. T. 582, C. A. 


Annotations :-—Distd. Re West, George v. Grose, [1900] 1 Ch. 
84. Apia. Re Foord, Foord v. Conder, {1922] 2 Ch. 519. 
1566. .]—Testator by his will 











made the following bequest: ‘‘ All my effects 
including rubber all other shares I leave 
absolutely to my sister M. on trust to pay my 
wife per annum £300... .’’ The bequest was 
more than sufficient to satisfy the annuity :-— 
Held: testator’s sister was entitled to the beneficial 
interest of the balance & was not a trustee thereof 
for the next of kin.— Re FoorD, FooRD v. CONDER, 
[1922] 2 Ch. 519; 128 L. T. 501; sub nom. Re 
FoorD, FoorD v. Foorp, 92 L. J. Ch. 46. 

1567. ——_— —-— ——— Indemnity & reimburse- 
Re Wrst, GRORGE v. Grose, No. 





ment clause.| 
1574, post. 
C. Gift for Specified Objects. 
(a) In General. 

1568. Whether beneficial interest.|—Barns v. 
FEwKEs, No. 1558, ante. 

1569. —-—- Right of trustee of equitable estate— 
As against trustee of legal estate.|—-A_ trustec 
under a deed held freehold premises in trust for 
L., her heirs & assigns, for her & their own use & 
benefit. L. by her will, devised these premises, 
among others, to trustees, in trust to sell, & out 
of the proceeds to pay debts & legacies, the legacies 
being specified in a certain paper marked A. 
This paper not being forthcoming, the trustee of 
the deed, offering to pay the debts, claimed to be 
entitled to retain the trust premises for his own 
bencfit. On a bill filed, however, by the trustees 
of tho will, a conveyance to them was directed, 
the Lord Chancellor holding that the will gave 
them a title as against the trustee of the deed, who 
had nothing to do with the question how the 
premises would be disposed of in consequence of 
the trustees of tho will not being able to carry the 
trusts into full effect.—ONSLOW v. WALLIS (1849), 
1 Mac. & G. 506; 1H. & Tw. 518; 19 LL. J. Ch. 
27; 16 L. T. O. S. 13; 138 Jur. 1085; 41 H.R. 
1361, L. C. 

Annotations :—Distd. Re Lashmar, Moody v. Penfold, [1891] 
1 Ch. 258. Refd. Re Van Hagan, Sperling v. Rochfort 
(1880), 16 Ch. D. 18. Mentd. Senhouso v. Hall (1854), 
2 Kq. Rep. 483. 

1570. Mode of application of property 
at discretion of trustee.|-Where an annuity 
was given to A. in trust to apply the same at 
his discretion for the benefit of B. during his life, 
& for his advancement, maintenance, support, 
or otherwise for his benefit, without being 
answerable for any of the moneys so laid out, 
or the exercise of the discretion so0 vested in the 
trustee as to the mode & extent of expending 
& laying out the same :—Held: <A. could not 
apply any portion of the annuity for his own bene- 
fit, but was bound to account for all sums not shown 
to be applied for the advancement, maintenance, 
support, or benefit of B.—WaAINFoRD v. HEYL 
(1875), Iu. R. 20 Eq. 821; 33 L. T. 155; 89 J. P. 
709; sub nom. WAYNFORD v. HEY, 44 I. J. Ch. 
567; sub nom. WARNFORD v. HEYL, 23 W. R. 849. 


Annotations -—Moentd. Collett v. Dickinson (1878), 26 W. R- 
403; Re Turnbull, Turnbull v. Nicholas, [1900] 1 Ch. 180; 
Edwards v. Porter, [1925] A. C. 1. 





necessary for the duties imposed on 
them by the trust. ‘T’he circumstance 
of a gift of the estate to the 
Poneticlaily entitled is not sufficient 
to prevent this implication arising.— 
Rrrouin v. Prick (1863), 3 N. S. W. 
8. O. R. (Kq.) 14.—AUS. 

1568 ii. ———.])—Murrpny v. MoGIB- 
BON (N. S.) (1913), 18 E. L. R. 160; 
12D. L. R. 748.—CAN. 


erson 


Part I].—TrRusteszs. 





1571. —— .|—Testatrix, after appointing 
four exors., made over to them by her will “ as 
such’ all her property & effects, ‘‘ but in trust 
always for the purposes hereinafter mentioned ”’ ; 
& after directing them to preserve certain houses 
as a family house, & giving certain specific bequests, 
disposed to the residue of her estate as follows: 
‘ As regards the remainder of my real & personal 
property of what kind soever, not already dis- 
posed of, I direct that my exors. shall receive & 
collect the same from all persons whatever, & in 
such manner as to them may seem proper, & I 
direct that they, their heirs, successors, repre- 
sentatives, or descendants, may apply & distribute 
the same, all circumstances duly considered, in 
such manner & to such parties as to them may 
appear just ’’ :—-Held: according to the true con- 
struction of the above clause, there was no 
absolute gift to the exors., as individuals. ‘The 
residue was not severed from the trust with which 
testatrix had clothed all her property in the hands 
of her exors., but although a trust was intended 
to be created, it failed for want of adequate 
expression of it.— YEAP CHEAH NEO v. ONG CHENG 
No (1875), L. R. 6 P. C. 381, P. C. 


Annotations :-—Refd. Re Howell, Re Buckingham, Liggins v. 
Buckingham (1914), 84 L. J. Ch. 209. Mentd. Elliott 
v. Totnes Union (1892), 57 J. P. 151; Re Manser, A.-G. 
in rt abe 74 L. 3. Ch. 95; Bourne v. Keane, [1919] 


1572. .|—Where testator gives the 
ultimate remainder of a fund, after the termination 
of a life interest, to be disposed of at the dis- 
cretion of the trustees of his will, & makes a general 
gift of all his residue, a trustee by representation 
of the last surviving trustee named in the will is 
not entitled to take the fund beneficially, & it 
will pass under the general gift of residue.—J/ve 
Bootu, TWarTrerstey v. Cowart (1917), 86 
L. J. Ch. 270; 116 L. T. 465. 

1573. Property not exhausted by trust.|— 
Testatrix, by will made in 1837, bequeathed residue 
of real & personal property to trustees, ‘‘ their 
heirs, exors., administrators & assigns,’’ upon 
trust to sell & convert such parts of her estate as 
should not consist of money or stuck in the public 
funds, & to stand possessed thereof upon trust to 
pay thereout two life annuities, &, subject thereto, 
upon such trusts as she should thereafter by any 
codicil or codicils direct. Testatrix died without 
making any further bequest. By an order made in 
an administration suit, the trustees were declared 
entitled to the residue of the real estate, & the 
Crown to the personalty. One of the trustees & 
an annuitant had since died. A petition was 
presented by the surviving trustees for the pay- 
ment of the sum arising from the real estate which 
had been set apart to answer the annuity :—Held: 
the trustees took as joint tenants, & the sur- 
viving trustees were therefore entitled.—TAYLOR 
v. HAYGARTH (1862), 6 L. T. 95, L. C. 

1574, Indemnity & reimbursement 
Clause.|—A gift of property to trustees on trust 
for sale, followed by the declaration of a particular 
trust which does not exhaust the whole of the 
property thus given, will be treated as creating 
& primary general trust of the whole of such 
property, so that there will be a resulting trust 
of the unexhausted residue in favour of testator’s 
heir & next of kin. The insertion of a trustee’s 
indemnity & reimbursement clause will further 
strengthen the conclusion thus drawn from the 
presence of the trust for sale-—He WEST, GEORGE 
¥. Grose, [1900] 1 Ch. 84; 69 L. J. Ch. 71; 81 
te 720; 48 W. R. 138; 44 Sol. Jo. 89. 























Declaration against heir.|— | 
Testator gave & devised all his freehold & lease- | 
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hold estates to E. his nephew, his heirs & assigns 
for ever, ‘‘ upon the trusts & for the uses follow- 
ing’’: The trusts declared were of a very limited 
nature, consisting merely of a life interest in a 
small part of the estate to M., a joint interest to 
Ii. & M. in a leasehold house & furniture, together 
with a direction to pay a trifling annuity & some 
small legacies. There was no further declaration 
of the trust or use :—Held : upon the construction 
of the entire will, there was no resulting trust 
for testator’s son & heir-at-law; there being a 
declaration in the will that his son was not to 
enjoy an acre of his property, & other circumstances 
to show the intention of testator that E. should 
take the undisposed of property beneficially.— 
HUGHES v. Evans (1843), 13 Sim. 496; 7 Jur. 
523; 60 HK. R. 192. 
Annotation :—Refd. Barras v. Fewkes (1864), 2 Hem. & M. 60 
1576. Failure of trust.|—-Testatrix devised 
real estate to her trustee & his heirs, in trust out 
of the rents to maintain her son W. until he 
attained twenty-one, ‘“‘ & when & so soon as”’ 
he should attain twenty-one, testatrix devised it 
to him in fee. But in case he should die before 
attaining twenty-one, to his children, if any, or 
if none, then to defts. The son did attain twenty- 
one, & died without issue in the lifetime of 
testatrix. There being no heir or next of kin of 
the testatrix :—Held: the trustee was entitled 
to hold the real estate beneficially—Cox v. 
PARKER (1856), 22 Beav. 168; 25 L. J. Ch. 873; 
27 lL. T. O. S. 179; 2 Jur. N. S. 842; 4 W. R. 
453; 52 E.R. 1072. 
.|— See CHARITIES, Vol. VIII., p. 325, 
No. 1077. 


(b) Performance at Option of Trustees. 

1577. Whether beneficial interest.|—If the will 
had given the dividend to the father for the 
maintenance of the children, it would have 
amounted £o a legacy of the dividends to the father, 
which he would have been entitled to, though he 
had not spent half of it in the children’s main- 
tenance (LORD THURLOW, C.).— ANDREWS v. 
PARTINGTON (1790), 2 Cox, Eq. Cas. 223; 3 Bro. 
(. Cc. 60; 30 EB. R. 108, L. C. 

Annotations :—Consd. Wamloy wv. Gilbert (1821), Jac. 354 ; 

Camden v. Benson (1835), 4 L. J. Ch. 256 ; Thorp v. Owen 

(1848), 2 Hare, 607. Refd. Pulsford_v. Hunter, Jennin 


v. Hunter (1792), 3 Bro. C. C. 416; Hoste v. Pratt (1798), 
3 Ves. "30 Sisson v. Shaw (1804), 9 Ves. 285; Maberly 


v. Turton (1808), 14 Ves. 499. 

1578. ]—Legacy to a father the better 
to enable him to provide for his younger children : 
he consented to secure the capital; but was held 
entitled to the interest.—BROWN v. CASAMAJOR 
(1799), 4 Ves. 498; 31 BK. R. 255, L. C. 
Annotations :—Consd. Benson v. Whittam (1831), 5 Sim. 22 ; 

Gane gi POPe Ge: © Hand’ Geox oat 

(1849), 1 Have, 451 ; Thorp v. Owen (1843), 2 Hare, 607. 

1579. .J—Testator gave annuities out on 
any money arising from whatever dividends he 
might die possessed of in the Bank of England, & 
the residue of the said dividends to his brother A. 
to enable him to assist such of the children of his 
brother F. as he should find deserving of encourage- 
ment, &, upon the demise of the annuitants or any 
of them, testator gave each annuitant’s proportion 
of the before mentioned dividends, to his brother 
A., to be at his disposal, but the principal to remain 
in the bank :—Held: no trust was created for the 
children of F., but A. took, absolutely, the capital 
of the testator’s stock, subject to the annuities.— 
BENSON v. WHITTAM, HEMMING v. WHITTAM 
(1831), 5Sim. 22; 1L. J. Ch. 94; 58 KE. R. 246. 
ons Oot ower indy pba, OF 
eth Soligvon a Gren (1842), 11 L. J. °312, 
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Sect. 8.— Tenure and transmission of trust property : 
Sub-sect. 1, C. (b), & (c) 7., i. & ii.] 


1580. -|—BARRs v. FEwWKES, No. 1558, ante. 

1581, ——.|—Re THISTLETIWAYTE, CLINTON 
v. NANGLE (1895), 11 T. L. R. 206. 

Mode of application of property in discretion of 
trustee.|——See Nos. 1570-1572, ante. 





(c) Trust for Application of Rents and Profits. 
i. J'rusts to Pay Over. 

1582. Trustees take legal estate.|— GRIFFITH v. 
Sm1TuH (1604), Moore, K. B. 753; 72 EB. R. 884. 
Annotation :—Apld. Bush v. Allen (1695), 5 Mod. Rep. 63. 

1583. .]|—If testator devise the issues & 
profits of certain lands to his wife, to be paid to 
her by his exors., the exors. shall take the lands 
in trust to receive the rents & profits to the use of 
the wife-——Busu v. ALLEN (1695), 5 Mod. Rep. 
63; 87 EH. R. 520. 

1584. 





—(1) Devise in trust to pay unto, 





or else to permit & sulfer testator’s niece to receive. 


the rents :—Held: the legal estate was executed 
in the niece, because the words ‘‘ to permit ’’ came 
last, & in a deed the first, in a will the last words 
prevail. 

(2) A devise in trust to pay unto gives the legal 
estate to the trustec.—Dor d. LEICESTER v. 
Biaes (1809), 2 Taunt. 109; 127 E. R. 1017. 
Annotations :——As to (1) Distd. Tenny d. Gibbs v. Moody 

(1825), 3 Bing. 3. Consd. Sherratt v. Bentley (1884); 2 

iy. ¢ K. 149. Distd. White v. Parker (1835), 1 Bing. 

573. Consd. Morrall v. eaten (1845), 1 Ph. 533. 

Apla. Baker v. Whito C1875) 20 Eq. 166. Distd. 

Te bar ar -Willaume & Piha (1882), 20 Ch. D. 

bid Ke Allsop & Joy’s Contract, (1889), 6L L. T. 213. 

Potd. ie Lashmar, Moody v. Penfold, ey, 1 Ch.£258, 
Ite Brooke, Brooke v. Brooke, (1894) 1 Ch. 43. 
foned "Re Adams & Perry’s Contract, [1899] 1 cn Mar 

As to (2) Consd. Doo d. Gratrex v. "Homfray (1837), 6 

Ad. & El. 206. 

1585. .|—Devisor, being secised in fee of 
land, devised it ‘‘ to the uses hereinafter declared ; 
that is to say, to the use & intent that D. shall 
receive & take the rents, etc., & pay the same to J. 
for the term of his natural life; &, after J.’s 
decease, I give & devise the same premises to the 
heirs of the body of J.; &, in default of such issue, 
I give & devise the same premises to C. & the heirs 
of her body; &, in default of such heirs, I give 
& devise the same ”’ to K. in fee :—Held: a legal 
estate passed to I). the trustee, though there was no 
direct devise to him, & though there were no 
trustees to preserve contingent remainders.— 
DoE d. GRATREX v. HOMFRAY (1837), 6 Ad. & EI. 
206; 1 Nev. & P. K. B. 401; Will. Woll. & Dav. 
18; 6L. J. K. B. 182; 112 EB. R. 78; sub nom. 
DoE d. JONES v. PUMPHREY, 1 Jur. 38. 
ecarte :—Mentd. Hamilton v. Buckmaster (1866), 15 


1586. |—(1) Testator devised all his real 
estate to three persons & their heirs on trust to 
permit & suffer his wife to take the net rents & 
profits for life, subject to a certain rentcharge 
secured to testator’s daughter by her marriage 
settlement. Remainder to that daughter for life, 
for her sole & separate use independent of her 
husband, remainder to the husband for life, with 
several contingent remainders over :—Held: the 
legal estate in fee remained in the trustees, & 
was not divested by the declaration of trust to 
permit the wife to take the net rents & profits. 
If, however, the devise had been on trust to permit 
the wife to take the rents & profits simply, then 
oe use would have been executed by the statute. 


ey 











PART II. SECT. 8, SUB-SECT. 
here take legal estate.}—-PERPETUAL TRUSTEE C'o., Lp. v. TASKER (1913), 13 S. R. N. 8. W. 322; 80 N. S. W: 


a6ee i. 
1 


W. 77 


TRUSTS AND TRUSTEES. 


(2) When an estate of inheritance is devised on 
certain trusts, the rule of construction is to hold 
so much of the legal estate to be vested in the 
trustees, & no more, as is requisite for carrying 
the testator’s intention into exccution. 

(3) It is now clearly settled that, whenever a 
conveyance is made to trustees on trust to pay over 
to a specified person the rents & profits arising 
from the land, they take the legal estate in the 
premises ; but that, if the terms of the trust be, 
that they are to permit & suffer the tenant for 
life to receive the profits, then the use is executed 
in that person, & the legal estate is divested out of 
them. It is clear, also, that, whenever testator 
shows his meaning to be that the trustees are to 
have anything to do in executing the trusts of 
his will; if he order, for example, that they are 
to receive the rents, etc., the legal estate must 
remain vested in them; & in the case of Gregory 
v. Henderson, No. 1606, post, where there was a 
devise to trustees to permit & suffer testator’s 
widow to receive & take all the rents & profits 
& that her receipts for all rents, with the appro- 
bation of the trustees, should be good & valid, 
the ct. held that the legal estate remained in 
them, on the ground that there was some duty 
for them to perform (PARK®, B.).—-BARKER v. 
GREENWOOD (1838), 4M. & W. 421; 1 Horn & II. 
389; 81. J. Ex. 5; 3 Jur. 25; 150 H.R. 1494. 


Annotations i—As to (2) Apld. Adaine v. ac ome et ae 
q. B. 860. Consd. Lewis v. Rees (18586), 3 & J. 
hes to 3) Apld. Jee Brooke, Brooke v. Deca 1192 3] 2 oh, 





1587. .]|—Testator made the following will: 
‘Subject to my debts, I bequeath to my wile the 
clear rentals of my two lIeaschold houses, Nos. 17 & 
19, P. Street, for her life, to be paid to her every 
month; & after her decease I leave No. 17 (& 
other property) to my son R.; & 1 direct that the 
rents shall be received & the property be under the 
management of my ecxors. After T.’s decease 
I direct his share of the property be equally divided 
between his children ; but, should he die without 
leaving lawful issue, I direct the same to be equally 
divided amongst the surviving children of my 
daughter M. J appoint my son-in-law J. & his wife 
M. my exors.”’ 

The exors. proved the will, & collected the rents 
of the property, & paid the rents of No. 17 to the 
widow during her life, &, after her death, to R., 
who died without leaving issuc :—Held : though 
there was no direct bequest, the exors. took the 
legal estate in No. 17 as trustees, but only to the 
extent of the trust; & after the death of R. the 
legal estate became vested in the surviving 
children of M. 

The rule of construction in such cases is that the 
trustees take estates co-cxtensive with the trusts 
they have to perform ; & that if the performance of 
the trust require only that the legal estate shall be 
vested in them for a limited time, they take it 
only for that period (QUAIN, J.).—STEVENSON v. 
LIVERPOOL CoRPN. (1874), L. R. 10 Q. B. 81; 44 
L. J. Q. B. 34; 31 L. 'T. 673 ; 23 W. BR. 346. 
Annotation :—Consd. Baker v. White (1875), L. R. 20 Eq. 166. 

1588. .]|—BAKER v. WHITE, No. 1648, post. 





. Trust to Permit Beneficiary to Take. 
1589. Beneficiary takes legal estate.]—(1) Under 
a limitation to two & their heirs in trust to permit 
J. to take the rents, issues & profits of the estate, 
the use is exccuted in J. 





1.—C. (oc) i. 


Part I],—TrvustrEEs. 


(2) Under a devise of the rents, issues & profits 
of an estate to a feme covert for life to be paid by 
the exors. of the devisor, so as the husbands should 
not intermeddle with them. Qu.: whether the 
legal estate vests in the feme, or the exors.— 
BROUGHTON v. LANGLEY (1703), 2 Ld. Raym. 
873; 1 Eq. Cas. Abr. 383; Holt, K. B. 708; 1 
Lut. 814; 2 Salk. 679; 92 EB. R. 84. 

Annotations :—As to (1) Consd. Garth v. Baldwin (1755), 


2 
Ves. Sen. 646; = d. Phillipps v. Smith (1810), 12 
se » Refd. Legard v. Hodges (1792), 3 


1590. 
1584, ante. 
15 





.|—Doer d. Leicester v. Biaas, No. 





‘ plea? a devise to trustees, their 
heirs, etc., of freehold & leasehold estate, on trust 
to permit & suffer testator’s wife to receive & 
take the rents & profits until his son should attain 
twenty-one, & then to the use of his son in fee :— 
Held: the devise to the trustees, upon trust to 
permit & suffer testator’s wife to receive & take 
the rents & profits of the lands there described 
until his son attained twenty-one, vested the legal 
estate of those lands in her.—Rigur d. PHILLIPPS 
v. SMITH (1810), 12 Hast, 455; 104 KB. R. 178. 
1592. .|—Testator devised the manor of 
A. & also a mansion house, to trustees, in trust to 
permit & suffer his wife, in case she should wish so 
to do, to occupy same, & to receive the rents & 
profits thereof, until his son was of age, provided 
she remained unmarried, & on the son attaining 
twenty-one, then in trust to release, convey 
& assure the manor & mansion to the son in fee ; 
provided that in case the wife married again or 
should not wish to reside in the mansion the 
trustees should let the mansion until the son 
attained twenty-one :—/Jleld: although the 
trustees must take the legal estate in order to 
convey to the son when of age, that alone would 
not prevent the widow from taking the legal estate 
in the meantime.—Dor d. Nosiy v. Boron 
(1839), 11 Ad. & El. 188; 3 Per, & Dav. 1385; 113 
Ki. R. 386. 
Annotation :—Apld. Re Adams & Perry’s Contract, [1899] 
1 Ch. 554, 








ee -——-.] —BARKER v. GREENWOOD, No, 1586, 
ante. 
1594. ——.]— BAKER v. WHITE, No. 1648, post. 


1595. Trustees take legal estate.|—Jevise of 
land to trustees, in trust to permit testator’s wife 
X daughters to receive the clear rents of three 
parts to their sole & separate use, & testator’s 
son the clear rent of the fourth part ; the trustees 
to pay all outgoings, to repair, & to let the 
premises :—Held: the legal estate as to all the 
four parts vested in the trustees.——WHITE v. 
PARKER (1835), 1 Bing. N. C. 573; 1 Hodg. 112 ; 
1 Scott, 542; 4L.J.0. P.178; 131 E.R. 1287. 


Annotations :--Apld. Barker v. Greenwood (1838), 4 M. & W. 
421. Consd. He Brooke, Brooko ». Dickson, [1923] 1 Ch. 
360. Refd. Adams v. Adams (1845), 9 Jur. 300. 


iii. Alternative Trust to Pay or Permit. 
1596. In deed—Trustee takes legal estate.]— 
Dor d. LEICESTER v. Biaas, No. 1584, ante. 
1597. In will—Beneficiary takes legal estate.|— 
Dor d. Leicester v. Biaas, No. 1584, ante. 
BAKER v. WHITE, No. 1648, 
post. 


1599. ——— ——-.]—T'estator, who died in 1844, 
by his will dated in that year devised his freehold 
& copyhold estates to trustees upon trust during 
the life of his son J. to receive the rents & profits 
thereof & to pay the same unto J. & his assigns 
‘during his life or otherwise to permit him or 
them to receive the same,” & from & after the 
decease of J. testator devised ‘‘ the same to the 

J.—VOL. XLII. 
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sole use & behoof of the heirs of his body lawfully 
begotten ’’ & in case J. should die without leaving 
any issue of his body lawfully begotten the 
testator devised the same unto his daughter E., 
her heirs & assigns for ever. By a disentailing 
assurance dated in 1845 J. granted all the free- 
hold estates comprised in the residuary devise to 
R., discharged from all estates tail to the use 
of J.infee. In Nov. 1888, A., who claimed under 
J., agreed to sell to B. certain freeholds which were 
included in & passed under the devise of freeholds 
contained in the will :—Held: under the will J. 
took a legal estate tail in the freeholds.—Re 
ALLSOP & JOY’S CONTRACT (1889), 61 L. T. 213. 
Annotation :—Mentd. Ord v. Ord, [1923] 2 K. B. 432. 

1600. |\—Re LasimMar, Moopy uv. 
PENFOLD, No. 1425, ante. 

1601. -|—It must be taken as settled 
law—at any rate in a court of first instance— 
that a devise to trustees upon trust to receive for 
a beneficiary or permit him to receive rents & 
profits gives him the legal estate, however illogical 
such a result may be, having regard to the fact that 
an option appears to be given to the trustees 
whether to receive the rents themselves or not 
(SARGANT, L.J.).—Re Hopss, Hopss v. Iionss, 
[1917] 1 Ch. 569; 86 L. J. Ch. 409; 116 L. T. 
270, C. A. 
annaanos :—Mentd. Re Elton, Elton v. Elton, [1917] 2 Ch. 


1602, ——— Unless both alternatives can 
be followed— Beneficiary also joint trustee.] — 
Testator directed that his debts should be paid by 
his extrix. & exor. thereinafter named. He thon 
devised all his freehold & copyhold estates to his 
wife & son, & bequeathed to them his leaseholds 
& other personal estate & declared that his real & 
personal estates were devised & bequeathed to 
them ‘‘upon trust to pay the rents, issues, & 
profits, & the interest, dividends, & income of my 
real & personal estates unto or permit the same to 
be received by my said wife during her life, “' & 
after her decease to raise & pay certain legacies 
to other persons which were to be treated as vested 
from his decease, & as to all the rest, residue & 
remainder of his real & personal estate after the 
death of his wife he devised & bequeathed the same 
to his said son, his heirs, exors., administrators, & 
assigns, according to the natures & qualities 
thereof, & empowered him to postpone payment 
of the legacies for two years from the widow’s 
death, the legacics to carry interest from her 
death. The widow & son were appointed exors. 
Testator died in May, 1871, & the will was proved 
by the exors. In June, 1881, the widow & son 
put up for sale part of the freehold estate, under 
conditions of sale providing that requisitions must 
be delivered within ten days from the delivery 
of the abstract ; time to be of the essence of the 
contract. The purchaser made a requisition that 
the legatees must release the estate from their 
legacies. The vendors refused to procure their 
concurrence, on the ground that the real estates 
were charged with debts, & that the vendors could 
sell discharged from the legacies. The purchaser 
then asked whether any debts remained unpaid. 
The vendors declined to answer the question, & 
the point was then raised, after the time for sending 
in requisitions had expired, whether any charge 
of debts was created. The vendors persisting in 
their refusal to answer the question whether any 
debts remained unpaid, the purchaser took out a 
summons to have it declared that no charge of 
debts was created by the will, & if it was, then that 
the vendors were bound to answer the in 
as to debts :—Held: as the exors. took the whole 


AAA 

















722 


Sect. 8.—Tenure and transmission of trust property : 
Sub-sect. 1, C. (c) tié., iv. & v.] 


legal fee as joint tenants, the direction to them to 
pay debts charged the real estate with debts, 
though they took unequal beneficial interests in it. 
—Re TANQUERAY-WILLAUME & LANDAU Bee 
20 Ch. D. 465; 511. J. Ch. 434; 46 LL. T. 542; 
30 W. R. 801 
Annotations : Mey Re De Burgh Lawson, De B 
Lawson v. De Burgh Lawson (1889), 41 Ch. D. 568. R Hs 
Marshall v, ee (1882), 21 Ch. D. 790; de Lashmar, 
Moody v. Penfold (1890), ‘60 L. J. Ch. 143; Re Brooke, 
Hrooko v. Brooke (1893), 63 L. J. Ch. 159; Re Venn & 
TFurzo’s Contract, (1894) 2 Ch. rae et Adams & Perry’s 
Contract (1899), 80 L. T. 149 é Verrell’s Contract, 
[1903] 1 Ch. 65. Mentd. Zee Whistler see 35 Ch. D. 
561; Ie Stokes, Parsons v. Miller (189 L. T. 223; 
Solomon v. Attenborough, [1912] 1 Ch. ie 
1603. Trustees take legal estate.|—Devise after 
1837 of copyholds & freeholds to trustees to hold 
unto them & their heirs on trust to pay untvu or 
permit A. to receive the rents during his life & 
after his death to the use of the heirs of his body 
with a gift over in case he died without leaving 
issuc :—Held: A. took an equitable estate for 
life with a legal remainder to the heirs of his body 
in both the freeholds & copyholds.—BAkmER v. 
PARSON (1872), 42 L. J. Ch. 228. 
Are raions :—Dbtd. Baker v. White (1875), L. Ha 
66. Refd. ic Allsop & Joy’s Contract eco. or ‘. : 





Trust to pay over.|-- See Sub-sect. 1, C. (¢) i., ante. 
Trust to permit beneficiary to take.|--See Sub- 
sect. 1, C. (c) ii, ante. 


iv. Trust lo do Further Act. 


1604. Trustee takes legal estate.}] — Devise to 
trustees to pay out of rents & profits, after deduct- 
ing rates, taxcs, & repairs, the residue to C. & 
his assigns for life, &, after his decease, to the 
use of the heirs male of the body of O. & in default 
of such issue, remainder over, not an estate tail 
in ©., the use not being executed in him.—SHAp- 
LAND v. SMITH (1780), 1 Bro. C. C. 75; 28 EH. R 
994, L. C. 

Annotations :—Consd. White v. Parker (1835), 1 Bing. N. C. 
573. Refd. Silvester d. Law v. Wilson (1788), 2 Term 
top. 444: Gale v. Gale (1789), 2 Cox, Ka. Cas. 136 ; 

Cooper v. Denne ee 4 Bro. C. C. 80; Kenrick v. 

Beauclerck (1802), 3 Bos. & P. 175; Doe d. Whito »v. 

tie (1804), 5 Kast, 162; Vancouver v. Bliss 

805), 11 Ves. 458; Doo d. Leicester v. Biges (1809), 
2 Taunt. 109 ; ‘Yonny d. Gibbs A aoody (1520). 3 Bing. 3; 


Cobvore vv. Tyndall (A828) 605. Mentd. 
Stapylton v. Scott (1809), 16 Ves. 972; iv v. Holm Kast 
Waver Quarter (1812), 16 Wt Jervolse v. 


East, 

Northumberland (1820), 1 Jac & 559 ; Elliot a 

aoe ear 3 BU. 134 ; Ireson v. Pearman (1825), 3 
~& 799; Lincoln ee Saree (1844), 1 Coll. 98 ; 


Ie v. Burgate (1854), 23 L. T. O. 8S. 155. 

1605. J—A doves to trustees, in trust to 
receive rents & profits during the life of A.; & 
that such rents & profits shall be applied for ‘the 
subsistence & maintenance of A. during his life, 
is not an use cxecuted in A. & cannot unite with 
a subsequent legal limitation to the liens of the 
body of A.—SILVESTER d. Law v. WILSON (1788), 
2 Term Rep, 444; 100 E. R. 239. 

Annotations :—Refd. Kenrick v. Beauclerk (1802), 3 Bos. & P. 
175; Doe d. White v. Sat te a ah 5 East, 162; Tenny 
d. Gibbs v. Moody tote Bing. 3. ‘Mentd. 2. v. Burgate 
(1854), 23 L. T. 


1606. Devise to A. in trust to permit & 
suffer testator’s widow to have, hold, use, occupy, 
possess, & enjoy in full, free, & uninterrupted 
possession & use of all interests of moneys in the 

unds & rents & protits arising from testator’s 
houses for her natural life, if she should remain 
unmarried ; & that her receipts for all rents, etc., 
with the approbation of any one of his trustces, 
should be good & valid, she providing for & 
educating properly testator’s shildeen. & also 
paying two annuities thereby bequeathed to M. 
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& I. of £20 for their lives, besides board & lod 
to I., & that his children should be 8 wae 
under their mother’s direction until marriage, or 
properly provided for:—Held; the use was 
executed in the devises in trust. ——-GREGORY v. 
HENDERSON (1813), 4 Taunt. 772; 128 E. R. 584. 
anton :—Refd. Barker v. Greenwood (1838), 4 M. & W. 


1607. -]—In a declaration by a vicar against 
his predecessor for dilapidations he averred that 
he was seiscd in right: of his vicarage. It appeared 
that part of the pee e were copyhold, & devised 
to the Master senior Fellows of a College, in 
trust to permit the vicar to receive the polis 
arising therefrom after deducting certain charges 
which might accrue to the lord of the manor, or 
the expenses attending the repairs of the premises : 
—Held: the legal estate was vested in the trustees. 
~-—BROWNE v. RAMSDEN (1818), 8 Taunt. 559; 2 
Moore, C. P. 612; 129 E.R. 501. 

Annotation :— Refd. Mason v. Lambert (1848), 12 Q. B. 795. 

1608. .|-—C. devised lands to a feme covert 
for her life, & then to the intent that she or her 
husband should not be entitled to receive the 
rents of the tenant, appointed trustees to reccive 
them, pay them over to the wife, & attend to 
repairs; with power to distrain, lease, etc. By 
a codicil C. revoked the devise in the will, the 
trustees, nained therein having died, & devised 
the land to other trustees, to the same intents, 
& in the same manner in all respects, as if the new 
trustees had originally been named trustees in the 
will :—Held: the new trustees took the legal 
estate in the land. 

Jf there be anything for the trustees to do, 
beyond merely paying money over, they take the 
legal estate (GASELEE, J.).—TENNY d. GIBBS v. 
Moopy (1825), 3 Bing. 3; 10 Moore, C. P. 252 ; 
3L. 3.0.8. 0. P. 122; 130 B. BR. 414. 








oe: ——.|-— BARKER v. GREENWOOD, No. 1586, 
ante. 
1610. .|--Testator by his will, after pro- 





viding for his elder son, It., by giving him an 
annuity of £400 ‘‘ issuing out of my estate,” gave, 
devised & appointed his freeholds, copyholds, & 
leaseholds to his trustees, their heirs & assigns, 
to hold the same unto those trustees, their heirs 
& assigns for ever, but nevertheless to the uses, 
upon the trusts, & for the ends intents, & purposes 
& with, under, & subject to the powers, provisos, 
declarations, & dispositions thereinafter declared 
& contained of & concerning the same, that was to 
say, to the use of the trustees, their exors., adminis- 
trators, & assigns for a term of ninety-nine years 
&, from & immediately after the expiration or 
other sooner determination of the term & in the 
meantime subject thereto & the trusts thereof, 
to the use of his younger son, E., for life, & from & 
after his decease to the use of his first & other sons 
successively in tail male, & in default or on failure 
of such issue to the use of R.’s first & other sons 
successively in tail male, & in default or on failure 
of such issue to the use of the trustees, their exors., 
administrators, & assigns during the life of his 
daughter, C., upon trusts for her benefit during 
her life. The will contained a management clause 
which empowered the trustees, so long as the rules 
of law & equity permitted, to manage the real 
estate & to receive the rents & profits thereof, & 
thereout to pay & discharge the expenses of 
management & repairs, & to pay the balance of 


the rents to the persons for the time bein entitled 
thereto. Testator died in 1888. HE. died in 192], 
a bachelor. RK. was living, but had no son. On 


an application by ©. for payment to her of the 
balance of the rents & profits :—Held: on con- 
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struction of the will as a whole, the trustees took 
the legal estate in fee.—Re BROOKE, BROOKE v. 
DICKSON, [1923] 2 Oh. 265; 92 L. J. Ch. 504; 129 
J.. T. 878; 67 Sol. Jo. 594, O. A. 


v. Trusts for Separate Use. 


1611. Trustee takes legal estate.|—Lands are 
devised to trustees & their heirs, in trust to pay 
several legacies & annuities, & then to pay the 
surplus of the rents & profits to A. during her life, 
for her separate use, or as she should direct; & 
after her death, the trustees were to stand seised 
to the use of the heirs of her body, with other 
remainders over :—Held: this was a use executed 
in the trustees & their heirs during the life of A. 
& she had only a trust in the surplus rents & profits 
during her life; & the subsequent limitation to the 
trustees, to the use of the heirs of her body, was 
a use executed in the persons entitled to take by 
virtue thereof; & therefore, there being only a 
trust estate in the ancestor, & a use executed in 
the heirs of her body, their different interests could 
not unite so as to create an estate tail by operation 
of law in the ancestor.—Say & SBAL (LORD) v. 
JONES (LADY) (1729), 3 Bro. Parl. Cas. 118; 1 
HK. R. 1212, HW. Le; affy. 8S. C. sub nom. JONES 
Srey Y Say & SEAL (LORD) (1728), 8 Vin. Abr. 


Annotations :—Distd. Bagshaw v. Spencer (1748), 1 Ves. Sen, 
142; Venables v. Morris (1797), 7 Term lep. 312. ~ ~~ 
Harton v. Harton (1798), 7 Term Rep. 652. clu. 
Kenrick v. Boauclerck (1802), 3 Bos. & P. 175; Wykham 
v. Wykham (1810), 3 Taunt. 316. Apld. Dve d. Stevens 
v. Scott (1828), 4 Bing. 505. Oonsd. White v. Parker 
oats ing. N.©.573 ; Doed. Muller v. Claridge (1848), 
6 0. B. 641. Apld. Collier v. M‘Bean (1865), 34 Beav. 

. Refd. Sayer v. Masterman (1757), Amb. 344; D 

White v. Simpson (1804), 5 Kast, 162; Doe d. Leicester 

v. Bie tee ), 2 Taunt. 109 ; Heather v. Winder (1835), 


6 lu. -C 


oie -———.}—HARTON v. Harron, No. 1700, 
post. 
-]|—Testatrix dovised lands to C. & 


oe d. 


1613. 
his heirs, in trust, to & for the sole & separate use 
of her daughter, 8., & to convey, assign & assure 
the same to S., her heirs & assigns, for ever, free 
from & independent of the debts, etc., of any 
present or any future husband, & to empower & 
permit her to take & receive the rents, etc., & to 
give receipts for the same, or to appoint any 
person to receive them, as if she were sule & un- 
married. S. afterwards made a will, whereby she 
devised the lands to her husband, for life, with 
remainder over, & died :—Held: the legal estate 
vested in the trustee during her life, & the devise 
by S., during her coverture, was void. 

It is admitted that at the time of the devise by 

S., the legal estate & the premiscs in question was 
in her trustees for the purpose of securing her 
against the rights of her husband (PARK, J.).— 
Dor d. Stevens v. Scorr (1828), 4 Bing. 605; 
1 Moo. & P,. 317; 6 L. J. O. 8. O. P. 84; 180 
E. R. 862. 
_ 1614, ——.]—Testatrix devised estates to N. 
In fee, in trust to receive & apply the proceeds 
to the use of S., the sister of testatrix, for her life, 
&, from & immediately after the decease of 8., to 
convey the same to such uses as S. should by deed 
or appoint. There was no devise over. 8. 
died in the lifetime of testatrix :—Held: the 
estate devised to N. did not lapse by reason of 
S.’s death, but vested in N. at the death of testa- 
trix. The estate so vested in N. was an absolute 
legal fee. 

A devise like the present, to a trustee to receive 
the rents & profits, & pay them over to a married 
woman for her separate use, & afterwards to 
convey them ag she shall direct, vests the legal 
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estate in the trustee. ...I admit that, for a 
great number of years past, the ct. have held that 
trustees take that quantity of interest which the 
purposes of the trust require, & the question is not 
whether the maker of the instrument has used 
words of limitation or expressions adequate to 
convey an inheritance, but whether the exigencies 
of the trust require a fee or can be satisfied by a less 
estate (per Cur.).—DoB d. SHELLEY v. HDLIN 
(1836), 4 Ad. & El. 582; 5 L. J. K. B. 187; 
111 HK. R. 906. 


Annotations :—Apld. Doo d. Cadogan v. Ewart (1838), 7 
Ad. & Kl. 636. Consd. Doe d. Davies v. Davies (1841), 
i B. 430. Refd@. Ackland v. Pring (1841), 2 Man. & G. 


1615. ———.]—Testator, by his will, directed his 
trustees to pay & discharge his debts, etc, & 
subject thereto gave & devised a freehold mes- 
suage, etc., to them, in trust to permit & sutier 
his wife to live & reside therein during her life 
free from rent, & after her decease he gave & 
devised the same unto his exors. & trustees, & the 
survivor of them, his exors. & administrators, in 
trust to permit & suller his daughter to receive & 
take the rents thereof for & during the term of 
her natural life, free from the debts, control, or 
engagements of her then or any future husband ; 
& after her decease he gave & devised the same 
unto his exors. & trustees, ctc., upon trust to pay 
& apply the rents thereof to & for the use & 
benelit of his grandson M., the eldest son of his 
daughter, in the event of his not having attained 
the age of twenty-one at the time of her decease, 
& from & immediately after his attaining that age 
he gave & devised the same unto M. for & during 
the term of his natural hfe. Then, after certain 
contingent devises to the trustees which never 
took ettect, he devised & bequeathed the residue 
of his property unto & between his wife & his 
daughter “in equal shares & proportions, share & 
share alike, the share of my daughtcr also inde- 
pendent of the debts, control or engagements of 
her present or any future husband in manner 
aforesaid :—Jleld: the co-hebs of  testator’s 
daughter took a legal estate under the residuary 
devise. 

We think, however, that the words “ in manner 
aforesaid ”’ are satisfied by supposing that testator 
intended to give her the residuc, as well as the 
particular estate, to her separate use; & that they 
cannot have the eflect of giving the estate, b 
implication, to the trustees. If they could, still 
the estate to them would only be co-extensive 
with the object to be attained, viz. the protection 
of her interest during her life. It would, therefore, 
determine on her death, & the coheirs-at-law 
would still take the legal estate (CRESSWELL, J.).— 
Dog d. MULLER v. CLARIDGE (1848), 6 C. B. 641 ; 
18L. J.C. P. 105; 12 L. T. O. 8. 400; 13 Jur. 
173; 186 BH, lt. 1399. 

1616. .|—Testator devised real estate unto 
& to the use of three trustees, their heirs & assigns, 
upon trust, to pay the rents to a married woman, 
for her separate use for her life, &, after her death, 
in trust for all her children, who, being sons, 
should attain twenty-one, or being daughters 
should attain that age or marry, & their heirs & 
assigns for ever :—Held : the trustees took the whole 
legal fee. ; 

My opinion is that, although there is authority, 
& quite as much principle as authority, for saying 
that a devise unto & to the use of trustees & their 
heirs, without any restrictive words, may, by the 
context, be restricted to an estate pur autre vie, 
yet that mode of interpretation cannot be here 
adopted (KNIGHT-BRUCE, V.-C.).—RILEY v. GAR- 

AAA2 
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Sect. 8.— Tenure and transmission of trust property : 
Sub-sect. 1, C. (c) v., & (d), (e) & (f).] 


NETT (1849), 3 De G. & Sm. 629 ; 19 L. J. Ch. 146; 
14 L. T. O. S, 289 ; 14 Jur. 236; 64 E. R. 636. 
Annotations :—Refd. Browno v. Browne (1857), 8 Sm. & G. 

- G y 

Soale (1853) 85 Le Toot 

. J. Ch. 665; 

Hi) - Cas. 714; 

Ch. D, 211; Sulley v. Barber 

Astor, Astor v. Astor, [1922] 1 Ch. 364. 

1617. .|—te Apams & PrERRyY’s ConTRACT, 
No. 1686, post. 


(dq) Trust for Payment of Debis, Legacies, and 
Annuities. 

1618. Whether trustees take legal estate—Trust 
to pay annuities.}—-A. devised his real & personal 
estates to his wife for life, & directed part of the 
personalty to be sold after his wife’s death by the 
exor., & divided between U., D., E., F., & G.: he 
then gave two annuities to II. & I. to be paid by 
his exors. out of his whole estate, & to commence 
after his wife’s death; & he then devised “ the 
remainder of the profits, after his wife’s death, & 
after the yearly payments to the annuitants, out 
of his whole estate, to B., C., & D. equally share & 
share alike’ :—/Held: the exor. took a fee. 

_ As these annuitants were to take a beneficial 
interest out of the real estate, & the payments 
were to be made by the exors., the latter must of 
necessity take a fee, in order to answer the charges 
made upon them, as has been determined in a 
variety of cases (LORD KENYON).—Dokr d. BEEZLEY 
a (1790), 4 Term Rep. 89; 100 K. R. 


Hepworvb v. 


fd. 
568; He Eddel’s Trusts (1871), L. Rel Bt 559; Marshall 
. T. aos en a 


é s Pate 
Pearks v. Moseley (1880), 


1888), 69 L. 824; 





Annotations :—Apld. Anthony v. Rees ( 1831), 2 Cr. & J. 75. 
Apprvd. Fenwick v. Potts (1856), 8 Do G. M. & G. 506. 
Red. ite Wynch’s Trusts, dc p. Wynch (1854), 5 De G. M. 
1619. .|—Testator, amongst several 

other bequests & devises to his grandchildren, gave 
to his granddaughter M. a house called Plasbach, 
a freehold, rernainder, on her death without issue 
to her brother W. Le afterwards gave to his wife 
‘the sum of £20 yearly, & every year, to be paid 
out of the freehold cstates, & the lease of Penian, 
& leasehold, by trustees thereinafter named, &, at 
the same time, notwithstanding there would be 
nothing to the grandchildren as long as their 
grandmother lived.’’ Testator afterwards nomi- 
nated & appointed E. & G. “as trustees to look 
in that justice should be duly administered between 
the parties.’ M. dicd in testator’s lifetime, & the 
wife survived testator :—Held: W. did not take 
the legal estate, but it vested in the trustees. 

The trustees cannot perform the duties imposed 
upon them, unless the legal estate igs vested in 
them (Lorp LyNnpuuxst, C.B.).— ANTHONY v, 
RES (1831), 2 Cr. & J.75; 2 Tyr. 100; 1 L. J. 
ix. 44; 149 KE. R. 31. 

Annotations :—Distd. L. & S. W. Ry. v. Bridger (1864), 10 














Te Consd. Davies to Jones & Evans (1883), 24 
1620. -|—A. devised his freehold lands 


held in fee simple to two trustees, without using 
words of inheritance, in trust to suffer his wife 
to enjoy the rents & profits for her life, & after 
her death to pay, out of the rents, an annuity of 
£10 to his brother for ten years. He also be- 
queathed several pecuniary legacies to various 
legatees, & directed the trustees to pay them when 
the legatees came of age, & appointed his widow 
his extrix. Le devised land to G. G., the son of 
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1618 i, Whether trustees take legal 


gv. Barnett 
Re Finch. Abbigs v, Burney (1881), 17 
Le Re 





to pay annutities.|}—Re 
CORMACK, PERMANENT TRUSTEE CO. 
v. CORMAOK (1911), 11 8. BR. N. 8. W 
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G. G., & a house to G. G., the son of G. G.; & he 
bequeathed pecuniary legacies to G. G., the son 
of G. G., & to G. G., the sonof J. G. :—Held: the 
trustees took a chattel interest till the annuity & 
legacies were paid.— DoE d. GorD v. NEEDS (18386), 
2M. & W. 129; 2 Gale, 245; 6L. J. Ex. 59; 150 
KE. R. 698. 

Annotations :—Mentd. Doe d. Hiscocks v. Hiscocks (1839), 
5 M. & W. 363; Doed, Allen v. Allen (1840), 12 Ad. & El. 
451; Mostyn v. Mostyn (1854), 5 H. L. Cas, 155; Mickle- 
thwait v. Micklethwait (1858), 4 C. B. N. 8. 790; Grant v. 
Grant (1870), L. R. 5 O. P. 727; Re Mayo, Chester v. 
Keirl, [1901] 1 Ch, 404. 
1621. .]|—Testator, seised in fee of an 

undivided moiety in certain real estates, devised 

all his real & personal estate to two persons, their 
heirs, exors. & administrators, in trust, to receive 
the rents & profits, & pay thereout various annui- 
ties, which they were authorised to raise by mtge. 
of all or any part of the estates. The will also 
contained a power to the trustees to accept sur- 
renders of old leases & to grant new ones, with 
certain specifled conditions :—Held: the trustees 
took an estate in fee in the freehold & an absolute 
estate in,the leasehold property.—Dord. BLAGRAVE 

v. STEPHENS (1850), 15 L. T. O. S. 541. 
1622. -.|—A devise before 1838 to 

trustees in trust to pay a life annuity with power 

to raise it by distress or sale as for rent in arrear 
gives them the legal fee.— WHITTEMORE v. WHITTE- 

MORE (1868), 38 L. J. Ch. 173; 19 L. T. 236. 

1623. Trust to pay debts & legacies.|—Dou 
d. GorD v. NEEDS, No. 1620, ante. 

1624. -]—Where there is a devise to 
trustees to pay debts the estate of the trustees 
cannot be measured by the duration of the life 
estates.—- CREATON Vv. CREATON (1856), 3 Sm. & G. 
386; 26 L. J. Ch. 2686; 28L.T.O.S.171; 2 Jur. 
N.S. 1223; 5 W. R. 123; 65 H.R. 705. 


Annotations :—Apld. Spence v. Spence (1862), 12 C. B. N.S. 
199; Marshall v. Gingell (1882), 21 Ch. 1). 790: Re 
Brooke, Brooke v. Brouke, [1894] 1 Ch. 43. Retd. fe 
Lashmar, Moody v. Penfold, [1891] 1 Ch. 258. 


1625. .|—Testator, by a will made 
subsequently to Wills Act, 1837 (c. 26), after direct- 
ing that his debts & funeral & testamentary expenses 
should be paid by his exors. as soon as con- 
veniently might be after his decease, devised all his 
real & personal estate to trustees, whom he after- 
wards appointed his exors., in trust to pay the 
rents, & proceeds thereof to his son J. for his 
natural life; &, from & after the death of J., in 
trust forthe right heirs of him, J., for ever :—Held: 
by reason of the direction to them to pay debts, 
the trustees took the legal estate in fee.—SPENCE 
v. SPENCE (1862), 12 C. B. N.S. 199; 31L. J.C. P. 
189; 6 L. T. 588; 10 W.R. 605; 142 BE. R. 1119. 


Annotations :—Apld. Marshall v. Gingell (1882), 21 Ch. D. 
790 ; Re Brooke, Brooke v. Brooke, [1894]1Ch. 43. Refd. 
Re Lashmar, Moody v. Penfold, [1891] 1 Ch. 258. 


1626. .|—Testator, by his will made 
in 1838, directed his debts to be paid; & he devised 
specific real estate to four persons, whom he after- 
wards named as his exors., their heirs & assigns, 
upon trust & for the intents & purposes therein- 
after mentioned, viz., upon trust during the 
minority of his daughter D., to receive the rents 
& apply same for her benefit till she should attain 
twenty-one, &, on her attaining twenty-one, to 
pay to or permit & suffer her to receive the rents 
during her life for her separate use, without power 
of anticipation; &, from & after her death, upon 
trust for, & testator thereby gave & devised the 
property to the issue children or child of the 
daughter who should live to attain twenty-one, in 
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equal shares, if more than one, & to their respective 
heirs & assigns, with remainders over. After 
making other specific devises & bequests, Testator 
devised & bequeathed the residue of his estate & 
effects, subject to & charged with the payment of 
his debts, to one of his trustees absolutely, for 
his own use & benefit. The daughter D. survived 
testator, & she afterwards married & had three 
children, but she died before any of them had 
attained twenty-one :—Held: by reason of the 
direction that testator’s debts should be paid, the 
trustees took the whole legal estate in fee simple 
in the specifically devised estate.—MARSHALL v. 
GINGELL (1882), 21 Ch. D. 790; 51 L. J. Ch. 818 ; 
47 Iu. T. 159; 31 W. R. 63. 
Annotations :—Apld. Ie Brooke, Brooke v. Brooke, [1894] 
1 Ch. 43. Refd. Re Bourne, Rymer v. Harpley (1887), 35 


W. 1. 3593 Re Lashmar, Moody v. Penfold, {1891} 1 Ch. 
258. Mentd. Blackman v. Fysh f1801), 60 L. J. Ch. 666. 


1627. .|—Testatrix, who died in 1875, 
after directing her debts to be paid by her exors. 
thereinafter named, specially devised a freehold 
messuage to her sons HI]. & W. & their heirs, upon 
trust to allow H. to use & enjoy same for his life, 
& after his decease upon trust for all & every one 
or more of the children of H. as he should by deed 
or will appoint, & in default of appointment in 
trust for all & every one or more of the children 
of H. who being sons should attain twenty-one, 
or being daughters should attain that age or marry, 
& appointed her said sons H. & W. her exors. 
Hf. having died in 1892, without having exercised 
the power of appointment, leaving two children, 
infants & unmarried, the question arose whether 
the remainder to the children was a legal contingent 
remainder which had failed for want of a freehold 
to support it, or whether the legal estate in fee 
was vested in the devisees & exors. :—Held: the 
direction to pay debts was suflicient to show that 
testatrix did not mean to avail herself of the 
machinery of Statute of Uses in the specific devise 
to her sons & their heirs, or to make them mere 
conduit pipes of the legal estate, but she intended 
that the legal estate should pass to, & not through, 
them ‘‘ in trust ’’ according to the modern significa- 
tion of the term.—Re BROOKE, BROOKE v. BROOKE, 
[1804] 1 Ch. 43; 63 ]. J. Ch. 159; 70 L. T. 71; 
42 W. R. 186; 10 T. L. R. 64; 38 Sol. Jo. 42; 
8 R, 24. 

1628. | 
TRACT No. 1686, post. 

1629. Charge—Debts.|—A. devised thus, 
“As to my real & personal estate, subject to my 
debts & funeral expenses, I give & devise same as 
follows, viz. my real estates, & also my personal 
estate, unto J. & O. & their heirs on the following 
trusts, viz. to the intent that they dispose of my 
personal estate in discharge of my debts, funeral 
expenses, & such legacies as I may direct & as to 
my real estates, subject to my debts & such charges 
as I may make, I give & devise the same to R. for 
life :—Held: under this devise the legal estate in 
the realty vested in R. for his life, & J. & O. took 
no esta therein.— KENRICK v. BEAUCLERCK 
(Lorp W.) (1802), 8 Bos. & P. 175; 127 EB. R. 96. 
Annotations :-—Distd. White v. Parker (1835), 1 Bing. N. O. 

ae Consd. Doe d, Cadogan v. Ewart (1838), 7 Ad. & El. 
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AVGLU. MULSUBL UV. GINBELL (1552), ZL UD. UU. (YU. 
1630. ——.|—-WALTON v. SHAL- 
CRoss (1853), 21 L. fw O. Ke 154, 
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1631. —— ||—Re ADAMS & PERRY’S 
CONTRACT, No. 1686, post. 
1682, ——- ——— Jointure.]—Testator devised 


certain lands, part mortgaged in fee, & part unin- 
cumbered, to trustees & their heirs, to pay debts 
in aid of the personal estate, & devised the surplus, 
«& all his other lands, etc., to his first & other sons 
successively for life, with successive remainders to 
trustees & their heirs, to preserve subsequent 
estates during the lives of the several tenants for 
life, with several remainders successively to the 
first & other sons of the bodies of testator’s several 
sons, in tail male, with like remainders to his 
daughter for life, to trustees, etc. & to her first & 
other sons successively in tail male: with a pro- 
viso that each of testator’s sons, as he came into 
possession, might from time to time grant or 
appoint all or any part of the lands whereof he 
should be so seised & possessed, to trustees, on 
trust by the rents & profits to pay a jointure to 
any wife, etc. for the term of cach such wife’s 
natural life only. There were also powers by deeds 
to charge the lands with younger children’s por- 
tions, & to lease for twenty-one years. While the 
mtges. remained outstanding, & the trusts for 
payment of debts unperformed, the eldest son, by 
deed, reciting the will & power, conveyed lands to 
trustees & their heirs, on trust by the rents & 
profits to raise & pay a jointure to his wife, during 
her natural life only ; & charged the lands with por- 
tions for younger children, if any ; which deed also 
contained a covenant for quict enjoyment against 
the settlor & testator, during the wife’s life :— 
Held: by such deed the trustees of the jointure 
took no legal estate.—-WYKHAM v. WYKHAM 
(1810), 3 Taunt. 316; 128 EK. R. 126; subsequent 
proceedings (1811), 18 Ves. 395, L. C. 


(ce) Trust to Convey. 

1633. Trustee takes legal estate.]|—-Devise to 
trustees, their heirs & assigns for ever, upon trust 
to pay the rents to a married woman for her life, 
notwithstanding her coverture; & after her de- 
cease to convey to the use of such persons as she 
should sopoint :—Held: this passed the whole 
legal estate in fee to the trustees.—DoE d. BoorTH 
v. FIELD (1831), 2 B. & Ad. 564; 9 L. J. OWS. 
K. B. 2743; 109 EB. R. 1252. 





1634. -|— VAN GRUTTEN v. FOXWELL, 
FOXWELL v. VAN GRUTTEN, No. 1704, post. 
1635. Postponement of estate where pre- 





vious trust—Trust to permit beneficiary to take 
rents & profits..—Dor d. NoBLE v. Boron, No. 
1592, ante. 


(f) Power of Sale, etc. 

1636. Whether trustees take legal estate—-Power 
of sale.|—Part of the trust is to sell the whole or a 
sufficient part for the payment of debts & legacies 
which would carry a fee by construction (LORD 
HARDWICKE, C.).—BAGSHAW v. SPENCER (1748), 
as reported in 1 Ves. Sen. 142 ; 27 E. R. 044, L. C. 
Annotations :-—Mentd. Exel v. Wallace (1751), 2 Ves. Sen 

818; Theebridge v. Kilburne (1751), 2 Ves. Sen. 233 ; 

Garth v. Baldwin (1755), 2 Ves. Sen. 646; Sayer v. 

Masterman (1757), Wilm. 386; Wright v. Pearson (1758), 

Amb. 358; King v. Burchell (1759), 1 Eden, 424; Doed. 

Long v. Laming (1760), 2 Burr. 1100; Le Rousseau v. 

Rede (1761), 2 Eden, 1; Rooke v. Rooke (1761), 2 Eden, 8 ; 

Strong v. Teatt (1769), 2 Burr. 912 ; Hodgson v. brose 

(1780), 1 Doug. K. B. 837; Jonos v. Morgan (1783), 1 





PART II. sal idan 1— 1633 
e * 


1683 i. Trustee takes legal estate.|—A 


ii. —.] es Re 
SMITH (1880), 8 P. R. 323.—CAN. 


RoMAaNers & 1636 ii. ——— ——-.]—- Youna v. EL- 
LIoTY (1864), 23 U. C. R. 420.—OAN. 


16386 iff. —-.}—A devise of 





devise to trus to conve ves a | PART II. SECT. 8, SUB-SECT. 1.— | land in trust for the purpose of sell 
fee simple in joint tenancy Bneat C. (f). the lands passes the legal estate & ing 
words of inheritance.—Doxk d. BrER- 1686 i. Whether trustees take legal beneficiaries take an equitable interest. 
Ph fen v. Hiscotr (1839), 4 Ont. Dig. estate—Power of rise Seater: v. —-TOOMEY v. BHUPENDRA NaTH Bose 
CAN. BoYINGTON (1854), 4 O. P. 125.—CAN. (1928), J. L. R. 7 Pat. 520.—IND. 
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Sect. 8.—Tenure and transmission of trust property : 
Sub-sect. 1, C. (f), & D. (a) i.) 
Bro. C. C. 206: ThONE © oo ES 1 Bie. te c ae 
Goodright v. Herring (178. es Doug. 8 
vw. Brydes i90)* e8. 6; Harton v. BT (ate ; 
7 Term b; Oeodkitle v. Herring (1801), 1 East, 
264; Kenrick v. Beauclerck tes 02), 3 ao & P. 175; 


Roe d. Thong v. Bedford (1815), 4M. & 8 . 362; Jervoise 
v. Ronan erlang ec is 1 Jac, & W. 559 ; Rimington 
v. Cannon (1853), 12 C. B. 18; Scarsdale v. Curzon (1 60), 
0; ae Brooke, Brooke v. Dickson, (1923) 


John. & H. 4 
h. 265, 

1687. -|—One devised a rentcharge to 
his wife for life together with the interest in 
£1,200; & after her decease devised the rentcharge 
to trustees & their heirs to sell & dispose of same 
& distribute the purchase-money amongst certain 
persons; & after giving a few small legacies 
directed his household goods, etc., to be sold; & 
the money arising from the sale of the rentcharge 
& from his household goods, etc., & from all other 
his estate & effects of what nature or kind soever & 
wheresoever, he directed should be first liable to 
the payment of legacies, & the residue to be divided 
into certain parts which he bequeathed to certain 

ersons ; with a proviso that the receipt of the 
rustees to a purchaser of the rentcharge should be 
sufficient without seeing to the application of the 
puremnee mouey : & then heappointed the trustees & 
is wife his exors. :—Held : the trustees did not take 
the legal estate in the real property of the devisor. 

A power of sale does not of itself give the legal 
property. Where a man directs his exors. to sell, 
till sale the land descends to the heir-at-law 
(LAWRENCE, J.).-—-H1ILTON v. KENWorRTHY (1803), 
3 East, 553; 102 E. RB. 708. 

16385 223 -|—(1) Testator, by his will, 
dated July 26, 1825, devised as follows :—‘‘ I give 
& devise unto. my wife E., to W. & J., their heirs, 
exors., & administrators, all my real & personal 
estatcs whatsoever, upon trust to pay the rents, 
interest, & produce thereof unto my wife during her 
lifetime, & after her decease to pay & apply the 
rents, issues, & profits thereof for & towards the 
maintenance of my children during their lives, 
with benefit of survivorship ; &, after their several 
deceases, I give & devise the share of her so dying 
unto her children & unto his or their heirs, as 
tenants in common. I give, direct, ordain, & 
appoint unto my wife E., to W. & J., their heirs, 
exors., & administrators, power & authority to 
sell, dispose of, mortgage, lease & otherwise in all 
manners manage my estate, both real & poner 
as if I were living. I appoint my wife E., : 
& J., the eXOrs. of this my will, & also ia of 
my children.” Testator died in 1825, leaving his 
widow E., one of pltfs., & three infant daughters 
unmarried, the youngest of whom died in 1844; 
& the eldest in 1832 married, & had several children 
living at the date of the hereinafter-mentioned 
contract of sale. J. never acted under the will, &, 
in 1838, executed a deed disclaiming all interest 
under the will. The other party, W., died in 1840. 
In 1845, E., testator’s widow, entered into a con- 
tract to sell certain land of which testator was 
seised in fee simple at the time of his death. In 
an action by E. against the vendee for the recovery 
of the purchase-money :—Held : she took an estate 
in fee simple in the land in question. 

(2) The general rule is, that where an estate 
is given to trustees, all the trusts which they are to 
perform must, primd facie at least, be performed by 
them nd virtue & in respect of the estate vested in 
them (Parxnr, J.).—WatTson v. PEARSON (1848), 








2 Exch. 681; 18 L. J. Bx. 46; 12 L. T. 0. S. 65; 
154 EB. R, 623. 
Annotations 


:— 48 to fo @) Refd. Doe d. Blagrave v. ay noe 


(860) 42 15 L. T. 541; Pitt v. Dacre (1876), 3 Ch. D. 


TRUSTS AND TRUSTEES. 


0 Ba lee. 


295. ds to (2) Conad. Plaareve v. 
xch. 550; Baker re iTa78}. 14 Ra 20 
aah Gencrally. 


etd. Smith v. Smith (186 1), 1 

efd. Poad v. Watson (1885), é E. & B. 

1639. |—A will ae the follow- 
ing words—viz. : as it may probably happen 
that the arrangements made by this will cannot be 
carried into effect without a sale of the whole or 
at least a great portion of my real & personal 
estates, I recommend great caution in the sale 
thereof, for I believe that my landed property is 
daily ripen Fst value,” followed by a nomina- 
tion of exors. & trustees, “‘ for duly carrying the 
disposition of all the property, thereby given or 
alluded to, into effect’’:—Held: this was not 
sufficient to divest a legal estate previously devised 
to children & to vest it in the trustees.—LONDON & 
SouTH WESTERN Ry. Co. v. BripGER (1864), 4 








New Rep. 261; 10 L. T. 689; 10 Jur. N.S. 650 ; 
12 W. R. 948. 
1640. 








.|—Testator, without aie A 
devising his real estate, empowered his trustees 
exors. to manage & to sell & invest the proceeds. 
He directed them, under the management of his 
wife, to carry on his farm for the maintenance of 
his family, & subject to that trust directed his 
real & personal estate to be held on trust for his 
children equally, some of whom were to bring into 
hotchpot property of their own:—Held: the 
trustees had the legal estate in the realty, on the 
death of the wife, though the children were all of 
age, could sell & convey.—CooKE v. SIMPSON 
(1877), 46 L. J. Ch. 463. 

1641. Construction of private Act.|]— 
J. devised lands by will to trustees. The will con- 
tained no power of sale. In 1878 a private Act of 
Parliament was passed, reciting that it was desirable 
that the lands should be sold, & enacting ‘‘ from 
& after the passing of this Act the legal estate in 
the lands and hereditaments devised by the will 
of J. shall, for the purposes of this Act, vest in W., 
J.,&QR.” The Act went on to give the trustees 
power to sell all or any part of the lands :—Held : 
the legal estate was vested in the trustees for all 
purposes.—UNDERWOOD v. PENNINGTON (1877), 
37 L. T. 320, P. C 

1642. Power of leasing.|—Devise to trus- 
tees, their heirs, exors., administrators, & assigns, 
in trust, to let the freehold estates for any term 
they thought proper, at the best improved yearly 
rent, to pay one-third of the rents of the freehold 
estates to his wife for life, & one-third of the person- 
alty to her absolutely, & then to lay out the other 
two-thirds of the personalty in the funds; & to 
pay the dividends & the rents of two-thirds of the 

eehold estates, &, after the death of the wife, the 
other third of the rent of the frechold estate to his 
daughter for her own separate use, & after her death 
the freehold estates & two-thirds of the personal 
estate to the daughter’s children, to be equally 
divided amongst them, & to be paid them at the 
respective ages of twenty-one years; & if his 
daughter died without leaving issue, then his free- 
hold estates to his wife for life, & after her death 
to his heir at law, as if he had died intestate :— 
Held: the trustees took an estate in fee. 

If these leases were to be made out of their 
estate, they must have the fee (Aspsorr, J.).— 
DoE d. TOMKYNS v. WICLAN (1818),2 B. & Ald. 84 ; 
106 BE. R. 298. 


Annotations :—Apld. Houston »v. Hughes ee 6 B. & O. 
408. Folld. Doe d. Keen v. Walban ,2 B. & Ad. 
554. Distd. Ackland v. Lutley & El. 879; 

Doe d. Kimber v. Cafe (18 Apld. Co ane 

v. Walters (1873). L. 

eel ES. 2 Man. & ag. 937; Baker v. White Git, 

168; Cunliffe v. doonket (1876), 8 











Part I[].—TRUvUSTEEs. 


1643. .j|—Testator devised to trustees 
& their heirs, certain premises described in his will, 
upon trust to permit his daughter to enjoy the 
game, & take the rents during her life exclusively 
of her husband; & from & after her decease, 
upon trust to the use of such child or children, & 
for such estate as she, notwithstanding her cover- 
ture, should by any deed or will appoint; & for 
want of such appointment, then to the use of the 
heirs of her body; & for default of such issue, to 
his own right heirs for ever. Then, after devising 
several other lands to the trustees in the like terms, 
he concluded thus: ‘‘ I hereby will, etc., that the 
trustees, & each of them, shall, may & do, in 
every respect give receipts, pay money, & demise 
the aforesaid premises, or any part thereof, as 
shall be consistent with their duty & trust, or 
otherwise ’’ :—Held: the trustees took a fee simple 
in the lands devised to them. 

If leases made in pursuance of this direction 
would take effect out of the estate of the trustees, 
they must take the fee (LORD TENTERDEN, ©.J.).— 
Dor dad. KEEN v. WALBANK (1831), 2 B. & Ad. 554 ; 
9L. J.0.S. K. B. 276; 109 E. R. 1248. 

Annotations :—Refd, Ackland v. Pring (1811), 2 Man. & G. 
937; Doe dad. Kimber v. Cafe (1852), 7 Exch. 675 ; Collier 
vy. Walters (1873), L. R. 17 Eq. 252. 

1644. Power of management.]—CookKE v. 
Simpson, No. 1640, ante. 

1645. Trustees having several powers— 
Only one requiring legal estate.|——Testator devised 
four estates, three of which he settled to uses in 
strict settlement under which an infant was now 
tenant in tail of the C. estate. The fourth estate 
he limited to trustees for a term of one thousand 
years upon trust out of the rents & profits to dis- 
charge the incumbrances upon all the estates in a 
certain order, & subject thereto he scttled the 
estate to the uses of the two estates other 
than the C. estate. The will contained a pro- 
vision as to each estate that if any person who, 
if the provision had not been inserted therein, 
would for the time being be entitled to the 
possession or receipt of the rents & profits of 
such estate as tenant for life or in tail should be 
under the age of twenty-one years, then & in such 
case & as often as same should happen the trustees 
of the will should enter into possession or receipt 
of the rents & profits of the estate, & should 
during the minority of such person keep up the 
mansion house & manage the property with power 
(inier alia) to hold manorial cts. & accept sur- 
renders of leases; & should maintain the infant, 
& apply the surplus rents & profits in the same way 
as those of the fourth estate. Upon an originating 
summons to determine the validity of the minority 
clause :—Held: there was no necessity for imply- 
ing any estate at all in the trustees for that without 
any such estate they could enter & take posses- 
sion & exercise the powers entrusted to them, & 
the mere inclusion in those powers of one, that of 
holding manorial cts,, which could not be exercised 
without their having the legal estate did not operate 
80 as to change the whole character of the settle- 
ment. At most it was only a power, & not a trust, 
to do something which the law would not allow. 
The minority clause was therefore valid.—Le 
STAMFORD & WARRINGTON (KARL), PAYNE v. GREY, 
[1012] 1 Ch. 343; 81 L. J. Ch. 302; 105 L. T. 913; 
28 T. L. R. 159; 66 Sol. Jo. 204, ©. A. 


D. Extent of Estate. 
(a) What May be Considered. 
i. Terms of Limitation. 
1646, Indefinite devise to trustees followed by 
gift over—Estate of trustees limited to life of first 
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beneficiary.|-Doz d. Woopcock v. BARTHROP, 
No. 1666, post. 

1647, -|—'l'o trespass for breaking & 
entering pd close, deft. pleaded, (a) the user of 
a right of way for twenty years; (b) a user of the 
way for forty years. Replication to the former 

lea, that the corpn. of 1.., being seised in fee of the 
ocus in quo, by indenture of feoffment demised 
it to H. for three lives & twenty-one years; that 
the corpn. delivered seisin to H., who became & 
was seised of the close during the period of twenty 
years in the plea mentioned, & the term so demised 
was existing in full force, & not expired, surrendered, 
or otherwise become void. The replication to the 
other plea stated, in similar terms, the demise of 
the locus in quo by the corpn. of L. to H., & then 
alleged that tt, being so seised of the locus in quo, 
by indenture between C. of the first part, H. of the 
second part, & M. & W. of the third part, granted 
to M. & W. a right of way over the locus in quo, 
Rejoinder to replication to first plea, that the term 
so demised was not existing during the period of 
twenty years in that plea mentioned, mido et forma. 
Rejoinder to replication to second plea, that H. 
did not grant to M. & W. the right of way, modo et 
forma. At the trial, it appeared that the corpn. of 
L., being seised in fee of the locus in quo, by in- 
denture of Feb. 17, 1800, demised it to 1. for three 
lives & twenty-one years. By indenture of 
July 28, 1803, after reciting the above indenture, 
II. assigned to C. the demised premises for securing 
payment of £1,200, lent by C. Ls H. By indenture 
of Feb. 9, 1804, after reciting the demise to H. by 
the corpn., the assignment by H. to C., & also 
reciting that H. had agreed to sell part of the land to 
M. & W. for asum out of which the sum duefrom H. 
should be paid to C.; C., at the request of I., 
bargained, sold, assigned, & transferred, & H. 
granted, bargained, sold, assigned, & transferred 
to M. & W. part of the demised premises, together 
with the right of way in question. In 1812, H. 
died, having made his will, whereby, after be- 

ueathing his estates to his wife for life, he devised 
{he same, after her death, to J. & M., in manner 
following, ‘‘ upon trust to pay & apply the rents, 
issues, & profits of the same to & for the life & 
benefit of my daughter M., & her assigns, during 
her life, & independent of her present or any 
future husband; & from & after the decease of 
my daughter, I give, devise, & bequeath my real 
& leasehold estates as aforesaid unto & equally 
among all & every the children of my daughter M., 
share & share alike, as tenants in common; «& 








| if M. shall die without leaving lawful issue her 


surviving, then I give, etc., the same to my grand- 
daughter A.’’ In 1816 the wife of H. died, & by 
indenture of Dec. 11, 1817, the corpn. of L. assigned 
to the trustees the reversion in fee simple of the 
locus in quo :—Held: pltf. was entitled to a verdict 
on the rejoinder to the replication to the first 
plea, since the trustees under the will of H. took 
only an estate during the life of testator’s daughter, 
& therefore the lease for lives did not merge in the 
grant of the reversion. 

The gift over is by words as strong as those by 
which the property is given to the trustees. It is 
as if testator had said, ‘“‘ I direct that the estates 
of the trustees shall cease on the death of M., & 
I then give the corpus of the property to my 
children ’”’? (PARKE, B.).—-COOKE v. BLAKE (1847), 
1 Exch. 220; 17 L. J. Ex. 870; 9 L. T. O. S. 
357; 154 E. R. 98. 


Annotations :-—Refd. R. v. Dendy (1853), 1 E. & B. 829; 
Phelps v. Prew alese ur. 245. Mentd. Willis 





18 Jur. " v, 
Murray (1860), 4 ety Be Buchanan ¥v. ene (1861), 
2L.M. & P. 526; Platt v. Else (1853), 8 Exch. 364. 
1648, ——. .|—(1) What was to happen 
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Sect. 8.—Tenure and tranamission of trust property: 
Sub-sect. 1, D. (a) ¢., 44. & Vi.] 

where testator made a gift in this form :—‘ I give 
to A. upon trust to pay to or permit C. to receive 
the rents ?”’ . . . there is an old decision, which 
has always been recognised as good law—Doe d. 
Leicester v. Biggs, No. 1584, ante—which has 
decided that under a will so framed the legal estate 
passes, not to the trustee, but to the person who 
takes the life interest (JESSEL, M.R..). 

(2) It being admitted that where law is given to 
a trustee upon trust to pay the rents over to any- 
body, the trustee must take the legal estate, 
because otherwise he could not pay at all, as he 
could not receive the rents (JESSEL, M.R.). 

(3) Where there is an indefinite devise to 
trustecs & their heirs upon trust to pay or allow 
somebody to receive the rents during life, followed 
either by a simple remainder to another person in 
fee simple, or in fee tail, or as another person shall 
appoint, but giving an absolute interest; or 
followed by a new devise to a person in fee simple, 
or in fee tail, or giving an absolute interest—in 
either of those cases the estate of the trustees 
by implication is to be limited to the life of the 
Takata who takes the first life interest (JESSEL, 

.R.).— BAKER v. WHITE (1875), L. R. 20 Eq. 166 ; 
44L. J. Ch. 651; 33 L. T. 347; 25 W. R. 670. 


Annotations :—Apld. Allen v. Bewsey (1877), 7 Ch. D. 453. 
Consd. Rte Townsend’s Contract, [1895] 1 Ch. 716; Re 
Brooke, Brooke v. Dickson, {1928] 2 Ch. 265. Refd. Re 
Allso & Joy’s Contract (1889), 61 L. T. 213; Re Brooke, 
Brooke v. Brooke, [1894] 1 Ch. 48. 


ii. Intention of Settlor. 

1649. General rule—-Estate dependent on inten- 
tion of settlor.|.—Whereafter a devise to one 
for life devisor limited the estate to trustees & 
their heirs in trust to preserve, contingent re- 
mainders, & to permit the tenant for life to take the 
profits with remainder over on his decease ; 
& he afterwards gave other estates for lives with 
several remainders over, & after each estate for 
life he interposed the same estate to trustees & 
their heirs :—Held: this showed his intent to be, 
that the estates to the trustees should be confined 
to the lives of the several tenants for lives, & 
consequently those in remainder took legal estates, 
there being no other circumstances in the will to 
show a contrary intent. 

We are to collect this the devisor’s intention 
from the whole will (Lornp KENYON).—DOE d. 
COMPERE v. Hicks (1797), 7 Term Rep. 433; 101 
EK. R. 1061. 


Annotations :—Refd. Curtis v. Price (1805), 12 Ves. 89; 
Doe d. Leach v. Micklem (1805), 6 Kast, 486; Hughes 
vw. Thomas Set 13 Kast, 474; Wyk 


ykham v, Wykham 
ee Ves. 395; Colmore v. Gregoe (1828), 2 Y. & J. 


osh v. Townley (1834), eke temp. Brough. 372; 
Lewis v. Rees (1856), 3 K. & J. 132. 


1650. ——.]—-Under a devise to testator’s 
widow of ‘' £200 per annum for life in addition to 
her jointure,’? which jointure it appeared was 
secured by a term out of his real estates, ‘‘ his 
debts being previously paid; & to his younger 
children £6,000 each, to be paid respectively at 
twenty-one’; after which testator ‘‘ appointed 
A., B. & C. as trustees of inheritance for the execu- 
tion thereof ’’ :—Held: the trustees thereby took 
a fee in the testator’s Jands.—TRENT v. HANNING 
oe 7 East, 97; 3 Smith K. B. 69; 103 BE. R. 


1651, —— .|—Devise to trustees & their 
heirs, during the life of M., in trust, to lay out the 
rents ctc., on govt. securities, to accumulate until 
she shall attain twenty-one, & from & after she 
shall attain that age, to suffer her to receive & 
take the rents, issues, & profits during her life, not 
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subject to the control of any husband with whom 
she may intermarry ; her receipt to be a sufficient 
discharge for the same ; & from & after the decease 
of M., to the heirs of M. for ever :—Semble : the legal 
estate is vested in the trustees during the life of 
M.—-PLAYFORD v. HOARE (1829), 3 Y. & J. 175; 
148 EK. R. 1141, Ex. Ch. 











1652. ——.|—-BLAGRAVE v. BLAGRAVE, 
No. 1675, post. 
1653. -|—Estate, limited by deed, to 


trustees, their heirs, to preserve, etc., construed an 
estate pur autre vie, to effect the general intention 
of the deed. 

An estate was limited to trustees ‘‘ & their 
heirs,’’ to preserve contingent remainders, & it 
was subsequently, & after another life estate, 
limited to the same trustees for five hundred 
years to raise portions :—Held: having regard to 
the clear intention, the estate to the trustees “ & 
their heirs’? must be controlled, & they took an 
estate pur autre vie, so as to give effect to the term 
of five hundred years.—BEAUMONT v. SALISBURY 
(MARQUIS) (1854), 19 Beav. 198; 3 Eq. Rep. 369 ; 
24 lu. J. Ch. 94; 24 L. T. O. S. 166; 1 Jur. N.S. 
458; 52 FE. R. 325. 

Annotation :—Refd. Lewis v. Rees (1856), 3 K. & J. 132. 

1654. .]—Devise to trustees & their 
heirs to preserve contingent remainders, held to 
pass an estate during the life of the tenant for life 
only & not in fee.—HADDELSEY v. ADAMS (1856), 
22 Beav. 266; 25 L. J. Ch. 826; 27 L. T. O. S. 








~=4148; 2 Jur. N.S. 724; 52 BE. R. 1110. 
Arnon :—Mentd. Taaffe v. Conmee (1862), 10 H. Tu. Cas. 





1655. ———.]—-Testator devised a moiety of 
his real estate to A. & B. & their heirs, to the uses 
& upon & for the trusts & purposes thereinafter 
mentioned, namely, to the use of A. & B., their 
exors., administrators & assigns, for one hundred & 
twenty years, if S., the wife of J., should so long live, 
& subject thereto, to the use of J. for life, with 
remainder to A. & B. & their heirs during his life, 
upon trust to preserve contingent remainders, with 
remainder to the use of all the children of J. & 
S. who should be living at the decease of the sur- 
vivor of them, & the issue then living of such of 
the children as should be then dead, & the respec- 
tive heirs & assigns of such children & issue 
as tenants in common, the issue taking only their 
parent’s share, with divers remainders over. The 
will contained a power authorising A. & B. & the 
survivor of them, & the heirs & assigns of such 
survivor, to ‘“‘ convey in exchange ”’ any parts of 
the property, & to ‘‘convey upon partition ”’ 
any of testator’s undivided shares, with a direction 
that for those purposes it should be lawful for 
them by deed to revoke the uses, estates, trusts, & 
limitations of the property in shares so exchanged 
or conveyed in partition, & by the same or any 
other deed to ‘‘ grant & convey ’”’ them to the 
requisite uses, ‘‘ or for the purposes aforesaid to 
limit, =p oint, or declare such use or uses,”’ etc., 
as shou ¢ be necessary. J. died in the lifetime of 
S.:—Held: the intention of testator clearly was 
to create a succession of legal limitations in settle- 
ment, & the ct. could not hold the legal fee to be 
in A. & B. merely because if it was not in them the 
contingent remainder to the children had in the 
events which had happened failed for want of an 
estate of freehold to support it.—-CUNLIFFE v. 
BRANOKER (1876), 8 Ch. D. 898; 46 L. J. Ch. 128; 
35 L. T. 578, C. A. 
Annotations :— . Richardson v. Harrison (1885), 16 

Q. B.D. 85. fd. Belptes 4 v. Barnett (1880), 49 L. J. Oh. 

665; Tudball v. Mediicott (1888), 836 W. R. 886; He 

Brooke, Brooke v. Brooke, [1894] 1 Re Hollis 


Hospital Trustees & Hague’s Contract (1899), 47 W. R.- 
691; Re Brooke, Brooke v. Dickson, [1923] 2 Ch. 265. 


Part IJ.—TrRvusteszs. 


1656. ——— ——.]|—-Re Hart’s Esratr, OXFORD 
v. HART, [1883] W. N. 164; 18 L. J. N.C. 111. 
Annotation a, Distd. Richardson v. Harrison (1885), 16 


1657. .]—By a will made in the year 
1833 testatrix devised a freehold messuage unto 
trustees, their heirs & assigns, upon trust for her 
daughter during her life, & after her decease upon 
such trusts for the lawful child or children of the 
daughter as she should by deed or will appoint, & 
‘‘in default of such appointment ’’ in beiet for the 
daughter’s right heirs. Testatrix directed that the 
receipts of her daughter should be a discharge to 
the trustees, that the messuage should be enjoyed 
by her daughter free from the debts, control, or 
engagements, of any husband with whom she 
might intermarry, & that the trustees might 
reimburse themselves. Testatrix authorised the 
trustees, their heirs or assigns, also to sell the messu- 
age with the consent of her daughter ‘‘ or other the 
persons or person who shall be beneficially inte- 
rested under the trusts.’’ The daughter after her 
mother’s death granted the messuage to defts. in 
fee simple, & died without having been married. 
Pitf., her heir-at-law, having brought an action to 
recover the messuage :—Held: the messuage was 
devised to the trustees in fee simple at law, the 
limitation to the right heirs of the daughter in 
default of an appointment to her children was a 
remainder & not an executory devise, both the 
estate for life devised to the daughter & the 
remainder to her right heirs were equitable estates, 
consequently the estate for life & the remainder 
to the right heirs coalesced pursuant to the rule in 
Shelley’s Case (1581), 1 Co. Rep. 93, the daughter 
could make a valid disposition of the fee simple, & 
defts. were entitled to the messuage.—-RICHARD- 
SON v. ITARRISON (1885), 16 Q. B. D. 85; 55 L. J. 
Q. B. 58; 54 L. T. 456, C. A. 


Annotations :—Consd. Re Brooke, Brooke v. Dickson, [1923] 
2 Ch. 265. Refd. Kvans v. Evans, [1892] 2 Ch. 173. 
1658. 


-|—Where a settlor by deed 
conveys an equitable estate in fee simple to trustees 
without words of limitation, in order that the 
equitable fee simple may pass to them, it is neces- 
sary that the settlor should either refer to other 
words in that or some other deed which show an 
Intention that the absolute interest is to pass to 
them, or that he should use words which show that 
the trustees are to take all the estate & interest 
that the settlor had.—-Re Irwin, IRWIN v. PARKES, 
[1904] 2 Ch. 752; 73 L. J. Ch. 832; 53 W. R. 200; 
48 Sol. Jo. 640. 
Annotations :—Consd. Re Monckton’s Settlmt., Monckton 
v. Monckton, [1913] 2 Ch. 636; Re Nutt’s Settlmt., Mc- 


Laughlin v. McLaughlin, [1915] 2 Ch. 431. Refd. Re 
Bostock’s Settlmt., Norrish v. Bostock, [1921] 2 Ch. 469. 


1659. -}—By a settlement made in 
1908 the settlor, being then entitled for a con- 
tingent reversionary equitable estate in fee simple 
to freehold hereditaments & for a corresponding 
estate to copyhold hereditaments & investments in 
personalty directed to be held upon the same 
trusts as capital money arising under Settled Land 
Act, 1882 (c. 88), from the freehold hereditaments 
granted unto a trustee, first, the freehold & copy- 
hold hereditaments, & secondly the investments, 
to hold the same as to the freehold hereditaments 
& the investments ‘‘ to the use of the trustee 
according to the customs of the several manors of 
pelaeae they are respectively held”; & it was 
hereby agreed that the trustee, his exors. or 
administrators, or other the trustee or trustees for 
ee time being should stand possessed of the 
reehold hereditaments upon trust for the settlor 
oe his life, & after his death upon such trusts in 
avour of his widow, children, or remoter issue, 
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or the respective husbands or wives of such chil- 
dren as he should appoint, & subject thereto, in 
trust for his sons and daughters in tail as therein 
mentioned, with an ultimate trust for the settlor, 
his heirs & assigns. The copyhold hereditaments 
were to be held on corresponding trusts, & the 
investments were to be applied, first, in discharging 
an incumbrance created by the settlor, & as to 
the residue, if any, in the purchase of freehold 
hereditaments to be assured to the trustee or 
trustees in fee simple upon the same trusts as were 
thereby declared of the freehold hereditaments 
thereby assured. On the death of the trustee in 
1913 :—Held: as to the freehold & copyhold 
hereditaments the trustee took a life interest only, 
& that the trusts of the settlement came to an 
end on the death of the trustee; as to the invest- 
ments no words of limitation appropriate to real 
estate were necessary to pass an absolute interest 
to the trustee, s. 22 (5) of Settled Land Act, 
1882 (c. 38), having made no alteration in the law 
in this respect, & the trusts of the settlement did 
not come to an end on the death of the trustee. 

It is perfectly clear that the intention of the 
settlor was to transfer his whole estate & intcrest 
in the property to the trustee to be held by him 
for the benefit of the beneficiaries under that 
settlement: & the question is whether, having 
regard to that intention, I can give effect to it 
notwithstanding the fact that in the conveyance 
to the trustees there are no words of limitation 
such as “ heirs ’”’ or ‘‘ in fee simple ’’ (SARGANT, J.). 
—He MONCKTON’S SETTLEMENT, MONCKTON v. 
MONCETON, [1918] 2 Ch. 6386; 83 L. J. Ch. 34; 


109 L. T. 624; 57 Sol. Jo. 836. 

Annotations :—Consd. Re Nutt’s Settlmt., McLaughlin v. 
McLaughlin, (1915) 2 Ch. 431; He Bostock’s Settlmt., 
Norrish v. Bostock, [1921] 2 Ch. 469 ; J?e Dickson’s 8. E., 

[1921] 2 Ch. 108. 


iii. Objects of Trust. 

1660. General rule—Estate dependent on require- 
ments of trust.]|—The first question in this case 
is what estate the trustees took in the premises, 
because the devise is to them three, & the survivor 
& survivors of them, & no words of limitation are 
annexed to their estate ; nor is it said to the heirs 
of the survivor, but it is given them ‘‘ upon the 
trusts hereinafter-mentioned.”’ Now if they did 
not take a fee, then their cstate would not be 
sufficient to answer the trusts thereinafter-men- 
tioned, & so all such subsequent trusts would be 
void. But upon this point we are all of opinion 
that the trustees take fee simple by implication, for 
the intent of testator plainly appears, viz. that 
they should have an estate sufficient to satisfy & 
answer all the trusts in the will which must be an 
estate of inheritance (per CUR.).—SHAW v. WEIGH 
(1727), Fitz. G. 7; 2 Stra. 798; 8 Mod. Rep. 253, 
382: Fortes Rep. 58; 94 E. R. 628; sub nom. 
Suaw v. WRIGHT, 1 Eq. Cas. Abr. 176 ; on appeal, 
eub nom. SPARROW v. SHAW (1729), 3 Bro. Parl. 


Cas. 120, H. L. 
Annotations :—Consd. Haysman v. Moon (1741), 7 Mod. Rep. 
430. Refd. Bagshaw v. Spencer (1748), 1 Ves. Sen. 142 ; 
Gibson v. Montfort, Rogers v. Gibson (1750), 1 Ves. Sen. 
485; Goodtitle d. Richardson v. Edmonds (1798), 7 Term 
Rep. 6385. Mentd. Godolphin v. Codolp in (1727), 1 
Ves, Sen. 21; Papillion v. Voice (1728), Kel . 27, 34; 
Glenorchy v. Bosville (1733), Cas. temp. Talb. 3; Wyld v. 
Lewis (1738), 1 Atk. 432; Strode v. ur (1741), 2 
Coop. temp. Cott. 536; Ginger d. White v. White (1742), 
Willes, 348; Vaughan v. Farrer (1751), 2 Ves. Sen. 182 ; 
Goodtitle d. Pearson v. Otway Sat p 2 Wils. 6; 
Letheullier v. Tracey (1754), Amb. 220; Southby v. 
Stonehouse (1755), 2 Ves. Sen. 610; Sayer v. Masterman 
1757), Wilm. 386 ; King v. Burchell (1759), 1 Eden, 424; 
addeley v. Leppingwell (1764), 3 Burr. 1533; Murth 
waite v. Jenkinson (1823), 2 B. & C. 357. 


1661. .]—Trustees have a fee when the 
purposes of the trust cannot be answered other- 
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wise.——GIBSON v. MONTFORT (ILORD), ROGERS v. 
GIBSON (1750), 1 Ves. Sen. 485; 27 E. R. 1157; 
sub nom. GIBSON v. RoGERS, Amb. 93, L. ©. 
Annotations :—Reid, Ackers v. Phipps ( (1835), 9 BH. N. &. 

430; Torre v. Browne te a 556; roe 

v. Waltors (1873), L. 17 Kq. 252. * Montd, Heeling 

Heeling oe a Lofft. 604; I awiing iy Combe (1783), 

1 Bro ; Barnes v. Crowe ( dd vee pe 485 ; 

The eee v. Woodtord (1798), 4 Ves. 7; Vigott v. 

Waller a Ves. 98; Greene v. Potter (1843), 2 

Y. a a Cas. 517, Eilborne v. Goode (1844), 14 

Sim. 165 ; OTiy - Smith, (1844), 1 Coll. 434 ; Hodgson v. 

inostige (1863), 1 eae a M. 376; Zte Adams, Adams v. 

Adams, [1893] 1 Ch. 

1662. By deed & fine an estate 
was limited to the use of the husband for life, 
remainder to trustees & their heirs during his lifo 
to preserve contingent remainders, remainder to 
the wife for life, remainder to the trustees & their 
heirs, not saying ‘“‘ during her life,’’ in trust to 
support the contingent uses & estates therein- 
after limited, remainder to the first & other sons 
in tail, remainder to the wife in tail, romainder in 
default of issue to such persons & for such estates 
as she should appoint, etc. :—Held: the trustees 
took a legal estate in fee after the determination 
of the wife’s life estate, & all the subsequent 
limitations were trust estates.—VENABLES v. 
Morris (1797), 7 Term Rep. 342, 438; 101 H.R. 
1009, 1064. 

Annotations :—Distd. Doe d. Compere v. Hicks (1797), 7 
Term Rep. 433. Consd. Curtis v. Price (1805), 12 Ves. 89 ; 
Wykham v. Wykham Osh 18 Ves. 395. Distd. Doe d. 
Woodcock v. Barthro aha) 5 Taunt. 382. Consd. 
Lewis v. Rees (1856), 3 Si. & J. erott Doe d. Nichol- 
son v. Welford (1840), 12 Ad. eh 
1663. .]|— Where ‘the. purposes of a 

trust may be answered by giving the trustees a 

less estate than a fee, no greater estate shall pass 

to them by implication.—Dok d. WHITE v. Stmp- 

SON (1804), 5 Hast, 162, 1 Smith, K. B. 383; 

102 E. R. 1031. 

Annotations :—Consd. Wykham v. Wykbham (1809), 11 ie 














458, Apld. Ackland v. Pring (1841), 2 Man. & G. 
Distd. Doo d. Davies v. Davies ane 1 Gal. & De ae 
Dbtd. Poad v. Watson fata 25 L. J. Q. B. 396. Dist, 
Collier v. Walters (1873 %. 17 a 252. Refd. Doe d. 
Player v. ahaa (1823), 1 B. & C. 336; Doe d. Gord v. 
Needs (1836), 2 M. & W. 129; Doe d. Shelley v. EKdlin 
(1836), 4 Ad. & El. 582; Fenwick v. Potts (13856), . De 
G. M. & G. 506. Mentd. Re Stroud (1849), 8 C. B. 502. 
1664. .]—A remainder in fee by settle- 








ment to trustces, limited to the life of the tenant for 
life, though not so expressed ; the object of the 
trust terminating with that life——CuRTIS v. PRICE 
(1805), 12 Ves. 89; 33 EH. R. 35. 

Annotations :— Distd. Colmore v. Tyndall reas 

Apia. Beaumont v. S uebury glsd): 

Expld. L opt Rees (1856), 3 K, & C 
eho 1872), 7 Ch. App. S08. etd. 
er (1811), 18 Vos. wter 
Kavanagh v. Morland (1853), 18 
fate ? S Denman v. Jones (1867), 16 L. T. 787; Be oley 

». Carter (1869), 4 Ch. App. 230, 

1665. .]|—Devise to trustees, & their 
heirs, etc., for the life of the devisor’s son, to 
support contingent remainders, in trust to permit 
him to receive the rents for life, & after his decease 
to his first & other sons in tail:—Held: an 
equitable estate in the son; the legal estate in the 
trustees. 

The purpose for which an estate is in terms at 
Jeast given to the exors. & their heirs, being to 
preserve the contingent remainder after limited, 
the consequence is necessary, that for that purpose 
they must have some estate in them. is is a 
devise to the exors. & their heirs during the life of 
the eldest son upon trust to permit him to receive 
the rent & profits for his life: a devise of the legal 
estate to those trustees with a legal remainder to 
the first son of his body (Lorp ELpon, C.).— 


2Y.& J. 
*Beav. 198. 


0 Beav. 843; 
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Biscon v. PERKINS (1813), 1 Ves. & B. 4853; 35 
E. R. 188, L. ©. 
Annotations : -—Mentd. Pyrke v. Waddingham eae a0 

Hare, 1; Collard v. Sampson (1853), 4 De G. M. & 

1666. .]}—Devise of a copyhold ib Fae 
& their heirs, in trust to permit M. to enjoy the 
same or to pay to, or Poe & suffer her to receive 
the rents during her ife, for her separate use; & 
subject to such estate to M. to such persons, etc., as 
M. should by her will appoint, & in default of 
appointment to the right heirs of M. ; the appointee 
by will of M. takes a legal estate, although the 
trustees had never surrendered to the use of the 
will of M., nor had M. been admitted tenant. 

It is a general rule that the legal estate in the 
trustees shall be carried only so far as it is necessary 
to effectuate the several intentions of the will. In 
this case the trust is sufficiently executed by 
limiting to the trustees a base fee determinablo 
with the life of M. (HEATH, J.).—Dor d. Woop- 
COCK v. BARTHROP (1814), 5 Taunt. 382 ; 1 Marsh. 
90; 128 EK. R. 787. 


Annotations :—Conad. 
386. Apld. Baker v. White 1879), L. R. 








Creaton v. Creaton tL6eS) 3 Sm. & G. 
20 Hq. 166. 
Distd. Re 


Consd. Allon v. Bewscy (1877), 7 D. 453. 
Townsend's contrat, {1895} 1 one r 16. Refd. Player v. 
Nicholls (1823), 2 & Ry. K. B. 480; Williams v. 


Waters (1845), 14 M. ve ‘W. 166. 

1667. .j~-Where an estate is given to 
trustees & their heirs indefinitely, the trustees will 
take the fee if the purposes of the trust require 
that they should have the absolute property in 
them or that they should take it for an indefinite 
period of time, unless a contrary intent is manifested 
on the face of the will (BAYLEY, J.).— HOUSTON v. 
Hvuamgs (1827), 6B. & ©. 403; 9 Dow. & Ry. K. B. 
464; 108 E.R. 5003 subsequent proceedings (1828), 
5 Russ. 116, L. C.3 (1831), 5 Russ. 141, H. oe 


Annotations : —-Consd. Baker v. White (1875), L 20 Ea. 
166; Cunliffe v. pean (1876 ), 3 Ch. D. wy Refd. 
Allen v. Bewsey ( eet an D. 453; Re Brooke, Brooke 
v. Dickson, [1923] 1 Ch. 360. 


1668. it is not a sufficient ground 
for restricting an estate limited in a deed to a 
trustee & his heirs, to an estate for life, that the 
estate given to the trustee seems to be larger 
than was essential to its purpose, or that the 
limitation has been unnecessarily repeated.— 
oe ine v. TYNDALL (1828), 2 Y. & J. 605; 148 

1060. 


Annotations :—Consd. Beaumont v. Salebury \( (1854), 19 
Beayv. 198. Apld. Lewis v. Rees (1856), $ & J. 132 


























1669. }—Dor d. SHELLEY v. EDLIN, 
No. 1614, ante. 
1670. .|— BARKER v. GREENWOOD, No. 
1586, ante. 
1671. ——.|—-We are of opinion that, in 





order to carry into effect the trusts of this will, 
it was not necessary that the trustees should 
take more than a chattel interest (TINDAL, C.J.).— 
ACKLAND v, PRinNG (1841), 2 Man. & G. 987; 3 
Scott, N. R. 297; Drinkwater, 189; 10L. J. 0. Ps 
231; 133 E.R. 1024. 

1672. ]—Lands were devised, before 
Wills Act, 1837 (c. 26), to L. & his heirs, in trust 
to permit: & suffer A. to take the ey & profits 
during A.’s life, ‘‘ with this proviso, to pay, ” Wy, 
out of same, an annuity for her life, & if A. died 
before W. to permit W. to enley the lands for her 
life ; & after the deaths of A. & W., devisor gave 
& devised the lands to the heirs male of A., 
remainder over. 

A. & W. both survived the devisor. A. survived 
W. :—Held: assuming L. to have had a legal estate 
during W.’s life, A. was legal tenant in tail a 
after W.’s death—ApDams v. ADAMS (1845), 8 
Q. B. 860; 14L.3.Q.B.171; 41. 7. 0.8. 395 ; 
9 Jur. 800 ; 115 E.R. $24. 





Part II.—Trustzzs. 








1673. -]—Testator has imposed on his 
trustees a great variety of duties, which required 
for their performance the whole legal estate. I 
am of opinion that they took the legal estate & 
the fee (LORD LANGDALE, M.R.).—REYNELL v. 
REYNELL (1846), 10 Beav. 21; 50 E. R. 489. 





1674. ———.|—-WATSON v. PEARSON, No. 
1638, ante. 
1675. ——.]—Testator devised as follows : 





I give to B. & S., their heirs, exors., et¢., my free- 
hold estates at R., & I give full power & authority 
to B. & S. & their heirs, to accept surrenders of 
all present & future leases & grant new leases. 
I give to B. & S. all my other real estate, in trust, 
out of the rents & profits thereof, to pay my wife 
the jointure of £700 settled by me on her; & also 
to pay out of the rents & profits of my freehold 
estate unto F. during her life, an annuity of £100 ; 
& thereout also to pay C., during the joint lives 
of her & F. an annuity of £400; & after the decease 
of I. if C. should survive her to pay O. an annuity 
of £400; & after the decease of C. in case she shall 
have only one child then in trust to pay out of 
the rents & profits of my estates, the yearly 
sum of £200 for the maintenance of such child, 
until he or she shall attain the age of twenty-five 
years, & after that, in trust to raise the sum of 
£1,000 to pay to him or her at that age ; & my will 
is, that so much as my residuary personal estate 
shall fall short of paying my debts & legacies hereby 
given, shall be by my trustees raised & paid out 
of the rents & profits of my several estates, & by 
mtge. of all or any part thereof; & after payment 
of the interest of the money so to be part borrowed 
& the el agen of keeping my estates in repair, 
& all such costs as my trustees shall expend by 
means of the trusts, in trust to pay out of the over- 
plus rents & profits thereof, £60 yearly, for the 
maintenance of the eldest son of B., until he shall 
have attained the age of twenty-three years; & 
I hereby give full power to my trustees, & 1 do 
order & direct that they shall settle a jointure on 
any woman such eldest son shall marry, of £60 per 
annum; & in trust to apply the overplus rents & 
profits of my estates in paying off the money so 
to be borrowed on mtge. ; & after payment thereof, 
to pay the rents & profits of my estates to B. during 
his life, to his own use; & after his deccase, then 
my trustees shall stand seised of my real estates 
to, for, & upon the uses following (that is to say): 
to the use of J., the eldest son of B. during his life, 
& after the determination of that estate, to the 
use of M. & his heirs during the life of J. upon trust 
to preserve contingent remainders; & after his 
decease to the use of the first son of J. & the heirs 
male of his body; &, in default of such issue 
to the use of the second, third, fourth, & all other 
sons of J. successively in remainder, & the several 
heirs male of the bodies of such sons. There were 
similar limitations over in default of issue, each life 
estate being followed by a gift to trustees to 
support contingent remainders:—Held: the 
trustees took an estate in fee simple. 

Those cases, however, in which it is laid down 
that the cts. look solely to the trusts to be per- 
formed, even where there are words of inheritance, 
must be read with this qualification that due effect 
is to be given to the language of the will, unless 
we can collect from the contest an intention to 
give a more limited estate (PARKH, B.).—BLAGRAVE 
v. BLAGRAVE (1849), 4 Exch. 550; 19 L. J. Ex. 
414; 154 B. R. 1882; previous proceedings (1847), 
pens G. & Sm. 262. 

Cae . : ° hens (1850), 

Ber Be i Mel be eae ree ab: 
Poad v. Watson (1855), 25 be TO. 8, 142; Haddesley °. 
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Adams 308) 22 Beav. 266; Lewis v. Rees (1856), § 
W. R. 96; Smith v. Smith (861) 11 C. B, N. 8. 121; 


e %. 8 62), 12 . 8. : rv, 
SERS at Ronee NS Naas age, & 288 Bake 
1676. J—(1) A will devising real 

estate to a trustee in language which in some of 
the limitations would vest the legal fee in the 
trustee, & in others in the beneficial devisee, & 
containing a power to sell was held, the intention 
being manifest, to contain words large enough to 
vest the legal fee in the trustee. 

(2) Devisee of a trustee cannot relieve himself 
from breach of trust by alleging that he did not 
act as trustee. 

If a party takes on himself to act as trustee, 
& to sell a trust estate & receives the purchase- 
money it will not do for that party, whether 
the purchase-money remains in his pocket or he 
hands it over to somebody else, under circum- 
stances that leave him liable to say ‘'I do not 
think that, under the circumstances I was strictly 
speaking a trustee; somebody else was, & there- 
fore you, the party who is cestwi que trust cannot 
call on me for the payment of the purchase- 
money” (LORD COTTENHAM, C.).—RACKHAM v. 
SIDDALL (1849), 1 Mac. & G. 607; 2H. & Tw. 44; 
16 L. T. O. 8S. 21; 41 B. R. 1400, L. C. 
Annotations :—Ae to (1) Distd. Cunliffe v. Brancker (1876), 

3 Ch. D. 393. As to (2) Consd. Lyell v. Konnedy, Kennedy 

v. Lyell (1889), 14 App. Cas. 437. efd. Life Assoon. of 

Scotland v. Siddal, Cooper v. Greene (1861), 3 De G. F. & J. 

58. Generally, Mentd. Hope v. Liddell (No. 1), Liddell v. 

Norton (1855), 21 Beav. 183; He Dunning, Hathericy v. 

Dunning (1885), 54 L. J. Ch. 900. 

1677. ——.|—A direct devise, however, 
may by the context be shown not to give the legal 
estate to the devisee named, & the legal estate 
may, if the purposes of the will require it, con- 
tinue in the trustees (POLLOCK, C.B.).—Dor8 d. 
KIMBER v. CAFE (1852), 7 Exch. 675; 211. J. Ex. 
219; 19L. T. O.S. 144; 155 E. R. 1119. 
Annotations :—Apld. Smith v. Smith (1861), 11 C. B. N. 8. 

121. Refd. Poad ». Watson (1855), 25 L. T. O. 8. 142; 

Collier v. M’ Bean (1865), 34 Beav. 426; Collier v. Walters 

tag eer 17 Eq. 252; Maden v. Taylor (1876), 45 


1678. .|—A devise to trustees & their 
heirs :—Held: to confer an estate co-extensive 
only with the trusts they had to perform.—WaRD 
v. BurnBury (1854), 18 Beav. 190; 52 E. R. 75. 
sa a :—Refd. Collier v. Walters (1873), L. R. 17 Eq. 


679. .|—Limitation in a deed to 
trustees “ & their heirs,’’ without words restricting 
it to the lives of preceding tenants for life, upon 
trust to preserve contingent remainders :—Held : 
although the omission of such words was probably 
an oversight, yet, the instrument being a deed, the 
ct. could not construe the limitation as restricted, 
notwithstanding an estate in fee was a larger estate 
than was required for the purposes of the trust. 

To justify the ct. in restricting such a limitation 
by deed to an estate pur autre vie, it must be shown 
that the intention of the parties, as manifested by 
the deed, cannot be carried into effect, unless the 
limitation be so restricted.—_LEw!s v. REEs (1856), 
3K. & J. 182; 26 L. J. Ch. 101; 28 L. T. O. S. 
229; 8 Jur.N.S.12; 5W.R. 96; 69 H.R. 1062. 
Annotation :—Refd. Cooper v. Kynock (1872), 7 Ch. App. 398. 

















me 














1680. ——— .}—CREATON v. CREATON, No. 
1624, ante 
1681. J—If a less estate would 


certainly enable the trustees to fulfil all the trusta, 
the fee simple would be cut down to that estate 
(ERLE, J.).—PoaD v. Watson (1855), 6 EH. & B. 
606; 25L. T. 0.8. 142; 83 W. R. 488; 119 E.R. 
990 ; on appeal (1856), 6 HE. & B. 618, Ex. Ch. 


Annotations :—Apld, Collier v. Walters (1873), L. R. 17 Eq. 
252; Re Townsend’s Contract, [1895] 1 Ch, 716. 
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Sect. 8.—Tenure and transmission of trust pope - 
Sub-sect. 1, D. (a) iit., (6), & BE. (a) & (b) i. & tt.) 


1682. .]|—Testator, after Apportion- 
ment Act, 1884 (c. 22), devised freehold lands to two 
trustees, their heirs & assigns, upon trust to pay 
thereout to his widow an annuity for her life, & 
after her decease, then upon trust for A. & B. their 
heirs & assigns, as tenants in common :—Held: 
the legal estate in the trustees was not restricted 
to the life of the widow.—FENWIcK v. PotTrs 
(1856), 8 De G.M. & G. 506; 44 BE. R. 485, L. JJ. 


Annotations :—Mentd. te Beetham, Hr p. Broderick (1886), 
18 Q. B. D. 380; Swanley Coal Co. v. Denton (1906), 


95 lL. T. 659. 
-.|—Testator, in 1827, devised 








1683. 
land to trustees, their heirs & assigns, upon trust 
to stand seised of the land during the life of W., & 
until testator’s debts & legacies should be satistied, 
upon trust to let the Jand, & to apply the rents 
in discharge of the debts & legacies until the same 
should be fully paid, & thenceforth to pay the rents 
to W. for life; & after the death of W., & the pay- 
ment of the debts & legacies & the expenses of the 
trust, testator devised the land to the heirs of the 
body of W., with remainder to his own right heirs. 
The trustees, after paying the debts & legacies, con- 
NG oe the legal estate to W. for his life, & W. 
suffered a recovery to the use of himself in fee. 

In a suit for specific performance by W. against 
a purchaser from him :—Held: the trustees took 
under the will an estate determinable on the death 
of W. & payment of the debts & legacies.— 
COLLIER v. MCBEAN (1865), 34 Beav. 426; 6 New 
Rep. 192; 34 L. J. Ch. 555; 12 L. T. 790; 11 
Jur. N. S. 502; 13 W. R. 766; 55 KE. R. 700; 
affd., 1 Ch. ane 81, L. JJ. 








Annotations :— Collier v, Walters (1873), L. R. 17 Eq. 
252. Mentd. Keioley v. Carter (1869), 4 Ch. App. 230. 
1684. .]—A general devise to trustees 








& their heirs under a will, the purposes of which 
require them to have some legal estate of freehold 
prima facie gives the fee, & it lies on the parties 
alleging that they take a less estate to show what 
less estate will serve the purpose.—COLLIER v. 
WALTERS (1873), L. R. 17 Eq. 252; 43 L. J. Ch. 
216; 29L. T. 868; 22 W. R. 209. 
Annotations :—-Apld. Ne Townsend’s Contract, [1895] 1 Ch. 
716. Refd. Palmer v. Locke (1881), 45 L. T. a A 


Adams & Perry’s Contract (1899), 47 W. R. 326. 
dte Green, Baldock v. Groen (1888), 40 Ch. LD. 610. 














1685. .|—-STEVENSON v, LIVERPOOL 
CorPN., No. 1587, ante. 
1686. .]|—Testator by his will dated 


in 1868 appointed his wife extrix. thereof, & 
directed payment of his debts without saying by 
whom, &, after bequeathing certain pecuniary 
legacies, he gave the residue of his real & personal 
estate to two other persons upon trust as to his 
real estate to pay to or permit & suffer his wife 
to receive the rents & profits for her life, & after 
her death upon trust to pay to or permit & suffer 
his niece to receive the rents & profits for her life 
for her separate use; & after declaring certain 
trusts with regard to his personal estate, he directed 
his trustees after the death of the survivor of his 
wife & niece to pay two pecuniary legacies, & after 
payment thereof to stand possessed of his real 
estate & the residue of his personal estate upon 
certain other trusts :—Held:; there was a charge 
upon the real estate of the debts & immediate 
legacies, & also of the two future legacies, the charge 
of the debts & immediate legacies being unaccom- 
panied by any express direction to the trustees to 
pay, did not vest the legal estate in them, the form 
of the gift to the widow, in the absence of any trust 
for her separate use, vested the legal estate in her 
for her life, the purposes of the will not requiring 
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that the legal estate should vest in the trustees 
during her lifetime. 

Although testator here purports to devise all 
the residue & remainder of his estate to the 
trustees, their heirs, exors., administrators & 
assigns it does not follow necessarily that the 
trustees take the whole legal estate. It is estab- 
lished by a long series of decisions that they only 
take such legal estate as enables them to carry out 
the trusts imposed upon them, ... It was ad- 
mitted in the argument that the statement given 
in Jarman on Wills 5th ed. p. 1145, was a correct 
statement of the law. That statement is in these 
words: ‘‘ The mere fact, that the devised property 
is charged with debts or legacies, will not vest the 
legal estate in the trustees, unless they are directed 
to pay them or the will contains some other indica- 
tion of an intention to create a trust for the 
purpose.’’ Now, the trustees are not exors. & are 
not expressly directed to pay the debts or the 
legacics payable on testator’s death, & it seems to 
me that under these circumstances it cannot be 
inferred that the existence of the charge operates 
to give them the legal estate. . . . ‘hereis here no 
direction that the beneficial estate for life taken by 
the widow is to be for her separate use. The 
language is upon trust that ‘“‘ they my trustees & 
the survivor of them & the heirs, exors., adminis- 
trators & assigns of the survivor do, & shall pay to 
or permit & suller my wife to receive & take the 
rents & profits thereof during her life.”’ According 
to the decision in Doed. Leicester v. Biggs, No. 1584, 
ante, prima facie, unless there is some context to the 
contrary to take away the effect of the words that 
would give her the legal estate during her life. 
... Ihe rule which is established in that case 
[Harton v. Harton, No. 1700, post] is .. . most 
accurately & briefly stated by Lorp DAVEY in 
Van Grutten v. Foxwell, No. 1704, post, where he 
says: ‘‘ It is a convenient rule that where there 
are recurring occasions for the exercise of active 
duties by the trustees & no repeated devises to 
them to enable them to perform their duties, the 
legal estate, if once in the trustees, is to be deemed 
to be vested in them throughout, notwithstanding 
the duration in the meantime of what would but 
for the recurring duties be construed as uses 
executed in the beneficiaries ’’ (STIRLING, J.).— 
Re ADAMS & PERRY’S CONTRACT, [1899] 1 Ch. 554 ; 
68 L. J. Ch. 259; 80 L. T. 149; 47 W. R. 326 ; 
43 Sol. Jo. 278. 

1687. Exception to rule—Gift of life estate & 
remainder without change of words.|—The rule 
that trustecs take only so much of the legal estate 
as is sufficient to enable them to perform the duties 
imposed on them does not apply where the gifts 
of the life interest & the remainder are made with- 
out any change of words, as where there is a devise 
to trustees, their heirs & assigns, ‘‘ in trust for A. 
for life,’’ &, after his death, ‘‘in trust for his 
children.” —TUDBALLv. MEDLICOTT (1888), 59 L. T. 
370; 62 J. P.659; 36 W. BR. 886; 4T. L. R. 701. 


Annotation :—Mentd. Williams, Torrey v. Knight, The Lord 
of the Isles, [1894] P. 342. 


(6) Effect of Statute. 
See Statute of Uses, 1535 (c. 10); Wills Act, 


1837 (c. 26), ss. 80, 81 ; Law of Property Act, 1925 
(c. 20), ss. 1 (9) (10), 60, 207. 


E. Commencement and Duration. 
(a) In General. 

1688. Death of surviving trustee—Without 
roving or acting in will—Legal estate vests in 
ustee.|—The fact of a surviving trustee under 4 

will dying without proving or acting in the will, 
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will not prevent the legal estate in the trust 

popes devised to him from vesting in him, unless 
e has actually renounced probate of the will or 

disclaimed the trusts by deed, & the devisees of the 
trust estates of such trustee, acting under his will, 
cannot, by disclaiming the trusts of the original 
testator’s will, divest themselves of the legal estate 
in the trust property thereby devised by their 
testator.— KING v. PHILLips (1852), 22 lL. J. Ch. 

nee ; 20 L. T. O. S. 208; 16 Jur. 1080; 1 W. R. 

45. 

(b) Failure or Accomplishment of Purpose. 
i. In General. 

1689. When trustees’ estate does not come into 
being—Purpose dependent on contingency—Con- 
tingency not arising.|—-Devise of particular lands 
in aid of testator’s personal estate, to trustees, for 
the payment of debts, legacies, & funcral expenses, 
‘* All the rest, residue, & remainder of his real & 
personal estate to his wife, her heirs, exors. & 
administrators.’’ The personal estate is sufficient. 
The lands devised in aid, pass to the wife under the 
residuary clause. So if the personal estate had 
es deficient in part only, the wife would have 

een entitled to the remainder.—GOoDTITLE d. 

Harr v. Knot (1774), 1 Cowp. 43; 98 EB. R. 958. 
1690. |—DorE d. CADOGAN v. 

Ewart, No. 1699, post. 

1691. Failure for illegality.]|—Testatrix 
after charging her estate with the payment of an 
annuity, devised the same to G., his heirs & assigns, 
for ever ; but her wish & desire was, that G. in his 
lifetime, should convey the estate tosome charitable 
uses, the choice of which was left entirely to his 
discretion ; & subject to this, G. was to enjoy the 
estate to his own use for his life :—Held: this was 
a devise void by Charitable Uses Act, 1735 (c. 36), 
by which Act, the estate given, & not merely the 
trust, was made void ; & the legal estate, upon the 
death of the devisee for life, descended on the heir 
at law.— Dor d. BURDETT v. WRIGHTE (1819), 
2B. & Ald. 710; 106 EB. R. 524. 

Annotatums :—Refd. Doc d. Hammond v. Cooke (1829), 
6 ary 174; Doe d. Blachnell v. Plowman (1831), 2 B. & 
Ad. 573; Doo d. Chidgey v. Harris (1847), 16 M. & W 
517; Young v. Grove (1847), 4 C. B. 668; Doo d. Egre- 
mont (Lord) v. Langdon (1848), 12 Q. B. 711; Garrard v. 
Tuck iad ies C. B. 231; Cottrell v. Hughes (1855), 15 
C. B. 532; Wright v. Wilkin (1860), 2B. & 8. 232; Bolton 
v. Bolton (1870), L. RR. 5 Exch. 145; Churcher v. Martin 
(1889), 42 Ch. D. 312; ke Lacy, Royal General 
‘i hestrical Fund Assocn, v. Kydd, {1899] 2 Ch. 149. 

1692. -]—Real estate was by deed 
expressed to be conveyed to trustees upon chari- 
table trusts. The deed was not enrolled, & the 
grantor died within a year after the execution of 
the deed. On his death the trustees named in the 
deed entered into possession, & applied the rents 
& profits according to the trusts of the deed :— 
Held: the deed was not voidable only, but was 
absolutely void under Charitable Uses Act, 1735 
(c. 36), s. 3, & was not valid as conveying the legal 
estate, & void only as creating charitable trusts.— 
CHURCHER v. MARTIN (1889), 42 Ch. D. 312; 58 
L. J. Ch. 586; 61 L. T. 113; 37 W. BR. 682. 
Annotations :—Refd. Patrick v. Simpson (1889), 24 Q. B. D. 

128; Ite Lacy, Royal General Theatrical Fund Assocn. v. 

Kydd, 11899] 2 Ch. 149. 

1698. Determination of trustee’s estate—Occur- 
rence of event specified by settlement.J—A. de- 


























PART II, uaa oe 1.— 


- (a). 

k. Devise in trust for daughter—In 
case of her death to her children— 
Marriage of daughter.}—NWALIS . 
JACK (1890), N, B, Dig. 13.—CAN. 


PART II. SECT, 8, SUB-SECT, 1.— 


l. Discretionary power to trustees to 


continue trust till estate cleared of 
debt—No reasonable prospect of debt 
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vised to trustees, their heirs & assigns, all his 
freehold & copyhold estates, upon trust to pay the 
rents thereof to C. for life for her separate use; & 
after her death he directed them to stand seised of 
such estates in trust for such persons & purposes 
as she should by will appoint; &, in default of 
appointment, he devised the estates to her in fee. 

After A.’s death, the trustees were admitted 
tenants of the copyholds; & they all died during 
the lifetime of C. 

By her will C. appointed certain persons her 
trustees, & directed them to sell the copyholds & 
assure them to the purchaser, his heirs & assigns. 
After O.’s death, her trustees sold the copyholds by 
auction, & declined to show the purchaser the devo- 
lution of the copyhold title from A.’s surviving 
trustee, on the ground that under A.’s will his 
trustees only took an estate for the life of C., & 
that there was an executory devise to her in default 
of appointment, which had taken effect :—Held : 
(1) under A.’s will his trustees took an estate of 
inheritance in quasi fee simple ; (2) the legal estate 
in the copyholds remained vested in the surviving 
trustee of A.’s will, & the title thereto must be 
deduced accordingly. 

When you find words of devise to trustees 
& their heirs, then those words are to have their 
full natural effect, as giving an estate of inheritance 
to the trustees, unless something is found on the 
face of the will which cuts that estate down to 
some determinate event (STIRLING, J.).—J?e 
TOWNSEND’S CONTRACT, [1895] 1 Ch. 716; 64 
L. J. Ch. 334; 72 L. T. 3213; 43 W. RR. 392; 39 
Sol. Jo. 315; 13 R. 328. 


Annotation :—Generally, Retd. 2e Brooke, Brooke v. Dickson, 
{1923] 1 Ch. 360. 


- » Accomplishment of purpose.|—See Sect. 8, 
sub-sect. 1, EH. (6) ii., post. 


ii. Accomplishment of Purpose. 


1694, Estate of trustees determines.|—If a man 
devises to trustees to do something for a given 
person when that purpose is at an end, the estate 
ceases (BAYLEY, J.).—MORRANT v. GOUGH (1827), 
7B. & C.206;1 Man. & Ry. K.B.41;6L.3.0.8 
K. B. 14; 108 BE. R. 700. 

1695. .J}—By a marriage settlement White- 
acre is limited to A. for life ; remainder to trustees 
during the life of A. to preserve contingent re- 
mainders ; remainder to B. for life ; remainder to 
the trustees during the life of B. to preserve, etc., 
remainder to the sons of B. by D. successively in 
tail male ; remainder to the right heirs male of B. 
for ever. By the same deed Blackacre is limited 
to B. for life; remainder to trustees, during the 
life of B. to preserve, etc., remainder to D. for life, 
for raising out of the rents, etc., an annuity, & 
subject thereto to the sons of B. by D. successively 
in tail male, remainder to the trustees to the issue 
female of B. by D. for raising portions & mainte- 
nance until twenty-one ; & after raising such sums 
or in default of issue female, to the use of the right 
heirs male of B. for ever:—Held: the trustees 
took at most a limited fee, determinable on the 
portions being raised, & after twenty years’ adverse 
possession as against them, their right must be 
presumed to have been satisfied or released.— 





-——LIVINGSTONE v. POWELL (1837), 


2N. B. R. (Ber.) 361.—CAN. 





being paid—Right of flar to terminate 1694 fi. .J}—- BUCHANAN bv. OAKES 
-}—-SINCLAIR’S TRUSTEES v. SIN- (Man.) (1914), 26 W. L. R. 649; 15 
cLaiR, (1913] S. C. 178.—SCOT. “L. R. 582.--CAN. 
e ees 1694 fii, ——-.}—NICOLSON’s TRUS- 
PART II, SECT. 8, SUB SECT. 1. ana oF (Ninolson (1850), 18 Dani. 
E. (b) ii. ae of Sess.) 240, 23 Se. Jur. 94.— 
16941. Hatate of trustees determines.) COT. 
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Sect. 8.— Tenure and transmission of trust property : 
Sub-sect. 1, FE. (b) t4. & (c), & F.] 


DoE d. BRUNE v, MARTYN (1828), 8 B. & CO. 497; 
2 Man. & ore K. B. 485; 71. J. 0.8. K. B. 60; 
108 E. R. 1127. 


Annotations :—Refd. Doe d. Christmas v. Oliver (1829), 10 
eg QO. 181: Doe d. Shelley v. Mdlin (1836), 4 Ad. & El. 


1696. -|—Where an estate is devised, 
without any limitation of the quantity of interest, 
to trustees in trust for a limited purpose, with 
remainder to persons to whom the beneficial 
interest is given, the legal estate given to the 
trustees will cease on the satisfaction of the limited 
purpose, & will vest in the persons beneficially 
entitled in remainder.—HEARDSON v. WILLIAMSON 
(1836), 1 Keen, 33; 5L. J. Ch. 165; 48 E. R. 218. 
Annotation :—Refd. Doe d. Davies v. Davies (1841), 1 Gal. & 

Dav. 33. 

1697. -|—Devise of freehold premises to 
trustees to sct & let the premises, & out of the rents 
and profits thereof to pay a debt, & in the next 
place to pay certain legacies, as soon as the rents 
& profits would permit, & after the debt & legacies 
were paid off, to R. in fee :—Held: the trustees 
took only a chattel interest, for the power of leasing 
was cxpressly confined to the purpose of paying off 
the debt & legacies.— ACKLAND v. LUTLEY (1839), 
9 Ad. & El. 879; 1 Per. & Dav. 686; 8L.J.Q. BL. 
164; 112 E. BR. 1446. 

Annotations :—Refd. Collier v. M‘ Bean (1865), 34 L._J. Ch. 
555; Collier v. Walters (1873), 43 L. J. Cb. 216. Mentd. 
ki. uv. St. Mary, Warwick (1853), 22 L. J. M. C. 109 ; Isaacs 
", Royal Insce. (1870), L. kK. 5 Exch. 296; Sidebotham v. 
Holland, [1895] 1 Q. B. 378; Meggeson v. Groves, [1917] 
1 Ch. 158; aikes v. Ogle, [1921] 1 K, B. 576; Brakspear 
v. Barton, (1924) 2 K. B. 88. 

1698. -|—Devise of real estate, etc., to 
trustees, their heirs & assigns, in trust, that D. 
may hold, & occupy, to him and his assigns for 
life, subject to the payment of an annuity, with 
power to cut timber for the use of the premises ; 
& after D.’s decease, to the trustees ‘‘ & their 
assigns,’ in trust, & I give the same to M., his 
heirs & assigns; & for want of such issue, to the 
trustees & their assigns, in trust, to preserve 
remainders ; & for want of such issue to the use of 
D., the eldest, & of the other sons, etc., according 
to seniority, & their respective heirs; & further- 
more, upon trust, that the trustees, their heirs or 
assigns, shall, by mtge. or demise, or from the rents 
& profits, or by such other ways & means as ce 
shall think fit, raise or take up at interest £80 
apply the same to payment of debts :—Held: the 
trustees took the legal estate in fee. 

If the devise to the trustees is for the purposes 
which are to last only a certain time, the gift, pee 
to their ‘ heirs,’’ will not extend their estate. 
is for a limited time only. But, when words of 
inheritance are used, & the estate is given for an 
indefinite time, the estate is not cut down by 

erformance (PATTESON, J.).—Dok d. DAVIES v. 

DAVIES (1841), 1 Q. B. 480; 1 Gal. & Dav. 33; 

10 L. J. Q. B. 169; 6 Jur. 12; 113 EH. R. 1197. 

Annotations :—Consd. Collier v. Walters ed L. R. 17 Eq. 
252. Refd. Poad v. Watson (1856), 6. & B. 618; Tee 
Townsend’s Contract, [1895] 1 Ch. 716. 


1699. Trust to sell & pay debts—Debts paid 
by sale of part of property—Estate in residue con- 
tinues.|—-Testator devised personalty to trustees, 
to pay debts, & invest the surplus, & to receive the 
interest, & pay it to his wife during her life & 
widowhood, & afterwards to apply the interest, or a 
sufficient part, to the maintenance of his daughter 
I., until she should attain the age of twenty-five, & 
then to pay & assign the principal & unapplied 
interest to her; but, in case she should happen to 
die before attaining that age, leaving lawful issue, 
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then in trust to pay the same to such issue, share & 
share alike, if more than one, as soon as they should 
respectively attain twenty-one, & to pay the 
interest towards their maintenance in the mean- 
time ; but, in case I. should happen to die under 
twenty-five & without leaving lawful issue, testator 
bequeathed the whole surplus of the personalty to 
W. & D. share and share alike. By the same will, 
he devised to D. an annuity of £200 for life, charged 
on his land, to be paid by the above-mentioned 
trustees ; & he devised to the same trustees (one 
of whom was W.) & the survivors & survivor, & 
the heirs of the survivor, all his lands, charged with 
the annuity, & with so much of his debts, legacies, 
& funeral expenses, as the residue of the personalty 
would not extend to, in trust to receive the rents, 
issues, etc., & apply them to the use of testator's 
wife, during her life & widowhood, & afterwards 
to apply the rents, etc., to the maintenance of I. 
until she should attain the age of twenty-five, & 
afterwards in trust for I. & her heirs; but, in case 
it should happen that I. died without leavin 
lawful issue, then testator devised the lands to W. 
& D. in fee, as tenants in common. The will also 
empowered the trustces, in order to pay debts, etc., 
in case the residue of the personalty should be 
insufficient, to sell any part of the lands, & to 
grant, alien, & convey the same lands, or any part 
thereol, in fee simple. ‘lestator’s wife died in his 
lifetime ; I. survived testator, & attained the age 
of twenty-one, but died under twenty-five, leaving 
no issue. The personalty not being sufticient to 
pay the debts, the trustees sold part of the land :— 

eld: (1) the trustees took a legal fee simple in all 
the land, such estate being requisite for the pur- 
poses of the trusts ; (2) on testator’s death, I. took 
a vested equitable estate tail & W. & D. took 
equitable remainders, &, therefore, 1. by suffering 
a recovery in which the trustees did not join, 
created no legal estate ; but the equitable remain- 
ders of W. & D. werc harred. 

(3) Another trust, imposed upon the trustees by 
the will, is to pay the rents & profits of the estate 
to the wife of the testator for life, or during her 
widowhood; that would give them a freehold 
interest in the estate ; but as she died in the life- 
time of the testator, it never took effect (LORD 
DENMAN).—DoE d. CaDOGAN v. Ewart (1838), 
7 Ad. & KI. 636; 3 Nev. & P. K. B. 1973 1 Will. 
Woll. & 11.246; 7L.J.Q. B. 177; 112 E.R. 609. 


Annotations :—As to (1) Apld. Watson v. Pcarson (1848), 
2 Exch. 581. efd. Doe d. Davies v. Davies (1841), 1 
Q. B. 430. <As to (2) Distd. Gee v. Manchester Corpn. 
(1852), 17 Q. B. 737. Generally, Refd. Doe d. Blesard v. 
Simpson (1842), 3 Man. & G. 929; Bamford v. Lord 

(1854), 14 C. B. 708; Ward v. Burbury (1854), 18 Beav. 

190; Collicr v. M‘Beoan (1865), 34 Beav. 426. 


(c) Where Trustees have Recurring Duties. 


1700. Legal estate remains in trustees until all 
purposes of trust satisfied.]|—A devise of lands to 
trustees & their heirs, upon trust to permit a feme 
covert to receive & take the rents & profits during 
her life, for her sole & separate use & after her 
decease to the use of the first & other sons of her 
body, then to the daughters as tenants in common 
with other like limitations to other femes covert 
vests the legal estate in the trustees.—ILARTON Vv. 
HARTON (1798), 7 Term Rep. 652 ; 101 E. R. 1181. 


Annotations :—Consd. Kenrick v. Beauclerck (1802), 3 
Bos. & P. 175; Hawkins v. Luscombe (1818), 2 Swan. 
375. Apld. Brown v. Whiteway (1846), 8 145 ; 
Blagrave v. Blagrave (1849), 4 Hxch. 550; 
Attwood (1850), 15 Q. B. 929. Apprvd. Van autres v. 
Foxwell, Foxwell v. Van Grutten, [1897] A.C. 658. Distd 
Re Adams & Perry’s Contract, (1899) 1 Ch. 554. 
< . Denison (1813), 1 Ves. & . 280; Doed. Davies v. 

al. & Dav. 33; Doed. Miller v, Clari 

41; Re Finch, Abbiss v. Burney (1880), 


Part II.—TRvustess. 


1701. ——.]—An estate created for the per- 
formance of certain trusts, remains vested in the 
trustee, so long as any object of the trust may 
spring up, though, for the present, all the pur- 
poses of the t have been satisfied.— DARKER v. 
DARKER (1833), 1 Cr. & M. 850; 3 Tyr. 941; 2 
L. J. Ex. Eq. 22; 149 K. RB. 642. 

1702. -]—Devise to trustees & their heirs 
upon divers trusts in succession, some requiring 
the legal estate to remain in the trustees, & others 
which in themselves would not do so, the whole 
legal fee remains in the trustees.—BROWN v. 
WHITEWAY (1846), 8 Ilare, 145; 6 Ju. T. O. S. 
520; 68 BE. R. 308. 

Annotation :—Apprvd. Van Grutten v. Foxwell, Foxwell v 

Van Grutten, [1897] A. C. 658. 

1703. .|—A. devised an estate to his wife 
for life, & upon the determination of that estate 
by forfeiture or otherwise, to E., to preserve 
contingent remainders, nevertheless to permit the 
wife to take the rents, ctc., & after the decease 
of the wife he gave, devised, & bequeathed the 
rents, ctc., to two daughters, in equal parts for life, 
& in case of the death of either without leaving any 
child or children, then the whole thereof was to be 
received by the survivor; but if such deceased 
daughter left children, such children to be entitled 
to deceased mother’s share of the rents, etc., 
& after the death of both daughters he devised one 
moiety to the children of each daughter, or the 
whole to the children of one if the other died 
without children :—Held: the trustee held the 
legal estate until the death of both daughters.— 
SAUNDERS v. Epps (1860), 3 L. 1. 201; 9 W. BR. 69. 

1704. - J—(1) Testator devised lands to 
trustees in trust to receive the rents & profits for 
the use & benefit of such of his child or children as 
should be living at his death, & to apply such 
rents & profits or so much thereof as the trustees 
should deem right & proper in the maintenance & 
education of such child or children until majority 
or marriage, & from & after majority or marriage 
in trust to permit & suffer such child or children, 
as they should severally attain the aye of twenty- 
one or be married, to take the rents & profits, 
if more than one, in equal shares for her, his, & 
their own use & benefit for her, his, or their lives ; 
& if he left only one child, then to permit & suffer 
such one child to take the rents & profits for her 
or his sole use & benefit for her life; & he declared 
that from & after the death of such child or 
children, the trustees should stand seised of the 
lands in trust unto & to the use of the heirs of the 
body & bodies of such child or children, if more 
than one to be equally divided between them, 
such lands to be legally conveyed to such heirs 
of any child or children in equal shares as they 
should respectively attain the age of twenty-one 
or be married, & to their respective heirs & assigns 
for ever, with power in the meantime to apply the 
rents & profits in the maintenance & education of 
such heirs of his child or children; & if he should 
die leaving no child or children, or issue of any 
child or children, or if such child or children as he 
should leave & the issue of such child or children 
should die before he or they should attain the age 
of twenty-one or be married, then a gift over. 
Testator died leaving only one child surviving 
him; that child married & left a son who reached 
wenty-one :—Held: the legal estate vested in 
the trustees throughout. 
oe 2) Where there are recurring occasions for 

© exercise of active duties by the trustees, & no 
repeated devises to them to enable them to 
perform their duties, the legal estate, if once in the 
rustees, is to be deemed to be vested in them 
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throughout, notwithstanding the duration in the 

meantime of what would, but for the recurring 

duties, be construed as uses executed in the 

beneficiaries (LORD DAVEY).—VAN GRUTTEN v. 

FOXWELL, FOXWELL v. VAN GRUTTEN, [1807] A. O. 

658; 66L. J. Q. B. 745; 77 L. T. 170; 46 W. KR. 

426, H. L. 

Annotations :—As to (1) Distd. Re Adams & Perry’s Contract, 
1899] 1 Ch. 554. As to (2) Consd. Re Adams & Perry’s 
ontract, [1899] 1 Ch. 554. eneany, Mentd. Foxwell 

v. Van Grutten ay 78 L. T. 231; Pelham, Clinton v. 
Newcastle, [1902] 1 Ch. 34; Re Buckton, Buckton v. 

Buckton, [1907] 2 Ch. 406; Hill v. Clifford, Clifford v. 

Timms, CHfford v. Phillips, pene 2 Ch. 236; He Simcoe, 

Vowler-Simcoe v. Vowlcr, [1913] 1 Ch. 552 ; hte Lawrence, 

Lawrence v, Lawrence, ({1915] 1 Ch. 129; Jee Hobbs, 

Hobbs v. Hobbs, [1917] 1 Ch. 569; Ie Hussey & Green’s 

Contract, Re Hussey, Hussey v. Simper, [1921] 1 Ch. 566. 


1705. J—He ADAMS & PERLY’S CONTRACT, 
No. 1686, post. 





EF, Incidents. 


1706. Trustee invested with all burdens & 
privileges incident to estate.|—-The transmutation 
of possession to a trustee conveys to him the legal 
burdens, & invests him with the legal privileges.— 
BURGESS v. WHEATE, A.-G. v. WHEATE (1759), as 
reported in 1 Kden, 177; 28 BE. R. 652. 
Annotations :—Consd. Onslow v. Wallis (1849), 1 Mac. & G. 

506. Refd. Middleton v. Spicer (1780), 1 Bro. C. C. 201 ; 


Barclay v. Russell (1797), 3 Vos. 424; Cr 


aufurd v. Hunter 
(1798), 8 Term Rep. 13; Williams v. Lonsdale (1798), 3 


Ves. 752; Dolder wv. Bank of England (1805), 10 Ves. 352 ; 

Cholmondeley v. Clinton (1820), 2 Jac. & W.1; Doe d. 

Shelley v. Edlin (1836), 4 Ad. & El. 582 ; Downe v. Morris 

(1844), 3 Haro, 394 ; Taylor v. Heveerth (1844), 14 Sim. 8 ; 

Davall v. New River Co. (1849), 3 De G. & Sm. 394; Beale 

». Symonds (1853), 16 Beav. 406; Cox v. Parker (1856), 

25 L. J. Ch. 873; Barrow v. Wadkin (1857), 24 Beav. 1; 

Masulipatam Collector v. Cavaly Vencata Narrainapab 

(1861), 8 Moo. Ind. App. 529 ; Sweeting v. ect’ (1863), 

3 New Rep. 240; Delacherois v. Delacherois (1864), 4 

New Rep. 501; Ze Gosman (1880), 15 Ch. D. 67; Re 

Van Hagan, Sperling v. Rochfort (1880), 16 Ch. D. 18; 

Gallard v. Ilawkins (1884), 27 Ch. D. 298 ; ZJte Bond, Panes 

vw, A.-G. (1900), 82 L. T. 612; albot v. Jovers, 1917) 

2 Ch. 363. Mentd. Mackrcth v. Symmons (1808), 15 Ves. 

329; Gordon v. Gordon (1821), 3 Swan. 400; Lan ri v, 

Sneyd (1822), 1 lL. J. O. S. Ch. 14; A.-G. v. Leeds (1833), 

2My.& K.313 ; Wythes v. Lee (1855), 3 Drow. 396 ; Hay- 

ward v. Cope (1858), 25 Beav. 140 ; 

(1371), L. R. 6 Exch, 291 ; 

8 App. Cas. 354 

1707. Creation of easement—Conveyance of land 
by trustee—-Land surrounded by land belonging to 
trustee.]—-Where one as a trustee conveys land to 
another, to which there is nu access but over the 
trustee’s land, a right of way passes of necessity, 
as incidental to the grant.—HOWTON v. FREAKSON 
(1798), 8 Term Hep. 50; 101 HK. R. 1261. 
Annotations :—Mentd. Holmes v. Goring, Holmes v. Elliott 

(1824), 9 Moore, C. P. 166; Pinnington v. Gallard (1803), 

1c. LL. mf. 819. 

1708. Right to possession of title deeds.]|—The 
right to the title deeds belongs to those in whom 
the legal estate vests as trustees, although the 
trusts are of so uncertain a nature as to render it 
difficult to say how or in what manner they shall 
be executed, & so complicated as to render an 
application to a ct. of equity necessary for the 
purpose of carrying them into effect.—BARCLAY 
v. COLLETT (1838), 4 Bing. N. C. 658; 1 Arn, 287 ; 
6 Scott, 408; 71. J.C. RP. 235; 132 H.R. 942. 
|—See, further, SETTLEMENTS, Vol. XL., 
pp. 702, 703, Nos. 2366-2372, 2375-2379. 

Right to deposit deeds at bank.]—<See 
Trustee Act, 1925 (c. 19), s. 21. 

1709. Trustee carrying on business——-Personal 
Hability for debts.}—Under the bkpcy. of an exor, 
& trustee, directed by the will to carry on a trade, 
& a limited sum to be paid to him by the trustees 
for that purpose, the general assets beyond that 


fund not liable. 
hard. He becomes 


Brookman v. Smith 
Bradlaugh v. Clarke (1883), 








The case of the exor. is ver 
liable, as personally responsible, to the extent of 
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all his own property ; also in his person; & as he 
may be proceeded against as a Boe. though he is 
but a trustee (LorD ELDON, C.). —KEx p. GARLAND 
(1804), 10 Ves. 110; 32 E. R. 786, L. C.3 sub nom. 
Re BALLMAN, fx p. GARLAND, 1 Smith, K. B. 220. 


Annotations :—Consd. Re Hodson; Ev p. Richardson i847), 
3 arene: 138; ke Butterfield, Ax p. Butterfield (1847 
~ 570; Tie Beater, Hz p. ereones 1862), » 4 De G. 
eo wre Owen v. Delamere (1872), L. R. 15 34; Re 


Johnson, Shearman v, Robinson Mee 15 CL sf 548. 
pid. Fraser v. Murdoch eae oi App. Cas, 855. Expld. 
245. Consd. fe 


an ee v. ee hep (1884 
tes (1895), 3h . B23. Refd. Thoinpson 

PAnaeoie ise) 1 My. & K.116; Thompson v. Derham 
ihompaon v. Goodm ree ee l Hare, 858; M‘Neillie v. 
Acton (1853), 4 De G. M G. 744; Labouchere v. Tu per 
(1857), 11 Moo. P. C. C. “tga: Fairland v. Percy (1875), 


DL. 246; Re Mellor, Ex p. Manchester Bank (1879), 
. 917. Mentd. Ae Sudell, Ax p. Myers (1833), 

2 Deuc. & Ch. 251; dte Blundell, Blundell v. Blunde 

(1890), 44 Ch. LD. 1. 

1710. |—A trustee under a_ will, 


carrying on a trade, pledges the trust property 








given to him for that purpose, & also his own | 


property (leAcH, V.-C.).—Re Llopson, ix p. 
RICHARDSON (1818), 3 Madd. 1388 ; Buck, 202; 56 
EK. R. 461; affd. (1819), Buck, 421, L. C. 
Annotations :—Consd. Labouchere v. Tupper (1857), 11 Moo. 
P.C. C. 198; Owen v. Delamere ete a R. A a. 134 ; 
ite Mellor, Kr p. Butcher (1880), D. Ap ld: 
Fraser v. Murdoch (1881), 6 App. Ge 856, etd. ‘Thomp: 
£0n v. Derham, Thompson », ioc (1842), 1 Hare, 
358; M'Neillio v. Acton (1853), 4 De G. M. & G. 744. 


1711. .]—Testator ceed his widow 
to carry on his business, until his youngest child 
should attain twenty-one; «&, for that purpose, 
gave her the “ entire use, disposal & management 
of the capital, stock & effects which should be in, 
due & owing or belonging to him, in his tradc,”’ 
at the time of his decease; & he authorised his 
exors. to augment the capital employed therein ; 
the exors. renounced, & the widow took out 
administration :—Held: the specified property 
of testator only was liable to the debts contracted 
by the widow in carrying on the trade. 

It seeins to me that any person dealing with one 
carrying on trade must be taken to rely on the 
personal liability of the party conducting it (LORD 
LANGDALE, M.R.).—CUTBUSH v. CUTBUSH (1839), 
1 Beav. 1843; 8 lL. J. Ch. 175; 3 Jur. 142; 48 
HK. R. 910. 

Annotations :—Apld. Fraser v. Murdoch (1881), 6 App. Cas. 

855. Refd. Thompson v. Derham, Thompson v. Good 


man (1842), 1 Hare, 358; Owen v. ere Sie wats 
15 Kq. 134; Fairlamb v. Percy (1875), 39 J. 


1712. .|—An exor. author ised Ns ay 
on business, carries it on: he is liable for every 
shilling on every contract he enters into (BACON, 
V.-C.).—-OWEN v. DELAMERE (1872), L. R. 15 Kg. 
134; 42L.J.Ch. 232; 27L.T.647; 21 W.R. 218. 


Annotations :—Consd. Fairland v. Percy (1875), L. R. 38 
P. & D. 217; dte Johnson, Shearman v, Kobinson (1880), 
an Gh. au. 548. Refd. Strickland v. Symons (1883), 22 


1718. ———- ——— Unless liability restricted by 
express stipulation.|—A. & B., trustees for C. & D., 
accepted, as part of a trust estate, stock in a 
Scottish banking co. By the deed of co-partner- 
ship there was to be no limit whatever to the 
shareholders’ liability. They signed the deed of 
transfer ‘‘ as trust disponees,’’ & accepted the 
stock “‘as trust disponees aforesaid, subject to the 
articles & regulations of the co. in the same manner 
ag if they had subscribed the contract of co- 
partnership.” Their names & addresses were 
entered in the stock ledger, the register of share- 
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holders, followed by the words “as trust dis- 

ponees’’ for C. & D. The individual names of A. 

& B. did not appear in any list of shareholders 

issued tothe public. The bank suspended payment 

with immense liability. The liquidators placed 

A. & B. on the first part of their list of con- 

tributories as liable to calls ‘‘ in their own right.”’ 

In a petition to rectify the list of contributories, 

by transferring the names of A. & 33. from the first 

part to that part entitled ‘ second pate con: 
tributories as being representatives of others ”’ 

Held: the trustees, A. & B., were partners of the 

co., & as such were personally liable for payment 

of all calls made on them in respect of the stock. 

A person who, in his capacity of trustee or exor., 
might choose to carry on a trade for the benefit 
of those beneficially interested in the estate, in the 
course of which trade debts to third pei arose, 
could not avoid liability on those debts by merely 
showing that they arose out of matters in which 
he acted in the capacity of trustee or exor. only, 
even though he should be able to show, in addition, 
that the creditors of the concern knew all along the 
capacity in which he acted (LORD PENZANCE). 

know of no reason why an exor., either under 

English or Scottish law, entering into a contract 

for payment of money with a person who is free 

to make the contract in any form he pleases, 
should not stipulate by apt words that he will 
make the payment, not personally, but out of 

the assets of testator (LOkD CAinNns, C.).—MUIR v. 

Ciry oF GLASGOW BANK (1879), 4 App. Cas. 337 ; 

40 L. T. 339; 27 W. R. 603, Hf. L. 

Annotations :-—Apld. Re City of Glasgow Bank, Bell’s Case 
(187 9), 4 App. Cas. 550; Cree v. Somervail (1879 5 4 App. 
Cas. onsd. Ite City of Glasgow Bank, Buchan’s 
Case (1879), 4 App. reer 5833; Ie “Ser of Glasgow Bank, 

Mitchell’s Case (1879), 4 App. ners 56 ripwaa eit City 

Cas. 


of Glasgow Bank (1879), A 63 P 
Robinson’s Sett}mt., Gaut A abba, 11912] 1 Ch. 717. 
Refd. J?e C. M. G., [1898] 2 Ch. 324. 


See, generally, Exicutors, Vol. XXIV., 

pp. 557-564, Nos. 6971-6025. 

1714. Liability of trustee as member of com- 
pany.|—If trustees invest their trust money as 
partners in a joint stock co., they become personally 
liable, not only to the creditors of the concern, 
but also in questions of contribution infer socios. 
Should they desire to restrict their liability to the 
funds of the trust estate, they must stipulate 
expressly to that effect not only with the directors 
but with all the other shareholders. 

By the law of England, if an exor. or trustee 
joins a partnership or co., he is personally liable 
for all the consequences, & if he acted within the 
scope of his authority he must seek indemnity 
from the trust estate —LUMSDEN v. BUCHANAN 
(1865), 4 Macq. 950; 13 L. T. 174, TT. L. 

A ane: ed oars Cuninghome v. City of Glasgow Bank 
(1879), 4 App. Cas. 607. . Muir v. City of Glasgow 
Bank (1879), 4 App . Cas. gap "Refd. Itc City of Glasgow 

. Bank, Buchan’s ‘ase (1879), 4 App. Cas. 583. 
——.|—See COMPANIES, Vol. IX., pp. 199-205, 

407, 408, Nos. 1240-1272, 2609--2622. 

Liability to pay rent.]}—See BANKRUPTCY, Vol. 
V., pp. 1107, 1108, Nos. 9026-9028. 

Liability on covenants as assignee of lease.|— 
Sce LANDLORD & TENANT, Vol. XXXI., pp. 406, 
407, Nos. 5525, 5526. 





SuB-sEcT. 2.—PossEsSION OF TRUST PROPERTY. 
A. Possession by cestut que trust. 

1715. Equivalent to possession by trustee.|— 

Then in point of law they were tenants at will to 

possesalon. This rule applies though 


here are charges on the property 4 
proper terms being in that case impose 


he 
itled to the 
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those trustees; & therefore the possession of 
Lord & Lady Windsor after the marriage, & of her 
before the marriage, was the very possession, in 
consideration of law, of the trustees (LORD Harp- 
WICKE, C.).—POMFRET (HARL) v. WINDSOR (LORD) 
(1752), 2 Ves. Sen. 472; 28 H.R. 302, L. C. 
Annotations :—Mentd. Doo d. Atkyns v. Hordo (1777), 2 
Cowp. 689; Hercy v. Dinwoody (1793), 4 Bro. C. C. 257 ; 
Stackhouse v. Barnston (1805), 10 Ves. 453; Goodright 
ad. Fowler v. Forroster (1807), 8 Hast, 552; Hughes v. 
Thomas (1811), 13 East, 474; Chalmer v. Bradley (1819), 
1 Jac. & W. 61; Lake v. Skinner (1819), 1 Jac. & W.9; 
Cholmondeley v, Clinton (1820), 2 Jac. & W.1; Brown v. 
Claxton (1829), 3 Sim. 225; Peacock v. Burt (1834), 4 
ie ce Ch. 33; Bugdon v. Bignold (1843), 2 Y. & C. Ch. Cas. 
1716. ——-.]——A. tenant for life, remainder to 
his son B. in tail, reversion to himself in fee, agreed 
with L. in order to relicve themselves from their 
debts, to bar the entail; & in 1733, they conveyed 
estates in N. & Iu. to the use of trustees & their 
heirs, in trust to sell the N. estates & pay the debts, 
ete., & as to the L. estate, the only one in question, 
n trust that the trustees should, with the consent 
of A. & his wife, & B. or the survivor, sell the 
mberitance in fee, & apply the purchase-money 
on the trusts after-mentioned with a proviso, that 
the rents, issues & profits, should until sale of the 
inheritance, be received by such person & for such 
uses a8 they would have been if the deed had not 
been made & no fines levied ; & as to the money 
arising from the sale of I. estate, in trust to invest 
same, with the like consent, in the purchase of 
other lands in fee to be settled, subject to certain 
charges, on A. for life, remainder to B. in fee :— 
Held: A.’s possession & receipt of the rents, issues, 
& profits of the L. estate, though fur above twenty 
years after the creation of the trust without any 
interference of the trustees, did not show his 
possession to be adverse to their title, so as to bar 
their ejectment against his granteers; such 
possession & receipt being consistent with & 
secured to him by the deed of trust.—K¥EENE d. 
BYRON (LORD) v. DEARDON (1807), 8 East, 248 ; 
103 EB. 1. 836. 


Annotations :—Refd. Doe d. Jacobs v. Phillips (1847), 16 
L. J. Q. B. 269. Mentd. Scott v. Scott (1854), 23 L. T. 


O. 8. 27 

1717, ——.]—In case for an injury to his 
teversion, pltf. declared that the premises in 
question were in the occupation of S. as tenant to 
him:—Held: the allegation was sufficiently 
proved by_ showing that S. had been let into 
possession by, & paid rent to, a cestui que trust, 
to whom pltf. was trustce.—VALLANCE v. SAVAGE 

(1831), 7 Bing, 595; 5 Moo. & P. 576; 9 I J. 

O.8.C. P.181 3 181 E.R 2380. 

Annotations :—Retd. Howe v. Scarrott, Sharp . Scarrott 
(1859), 4 H. & N. 723; Jolly v. Arbuthnot (1859), 4 De Q. 
& J. 224, Mentd. Higham v, Rabett (1839), 7 Scott, 827. 
1718. -]—The possession of the cestui que 

trust, under the trusts of a settlement, is the 

Possession of the trustee, & gives the trustee a 

selsin of the estate, which is not interrupted by the 

death of the cestui que trust, but immediately 
cnures for the benefit of the person next entitled 
tu the equitable interest; & notwithstanding the 
adverse possession of another party soon after- 
wards commenced, the ct. cannot presume such 

adverse possession to have commenced 50 

Instantaneously on the death of the first cestui que 

trust, as wholly to exclude the equitable seisin 

of the parties next entitled to the beneficial 








by the ct. as the condition 
: of givin 
possession; but the ct. will no ae 
Possession to the cestur que trust where 
1 sees that doing so would do vio- 
we to the intention of testator.— 
HITESIDE v. MILLER (1 868), 14 Gr. 


J.—VOL,. XLITI. 


393.—CAN. 


-.-- When property is 
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interest.— PARKER v. CARTER (1845), 4 Hare, 400 ; 
67 BE. R. 704. 


Annotations :—Mentd. Olive v. Smith (1813), 5 Taunt. 56; 
Wilkinson v. Fowkes (1851), 9 Haro, 193; Doe d. Newman 
v. Rusham (1852), 17 Q. B. 723; Doe d. Richards v. 
Lewis, Richards v. Lewis (1852), 11 C. B. 1035; Crofts 
v. Middloton (1855), 2K. & J. 194. 


1719. -]—Where goods are assigned as 
security for an advance of moncy, upon trust to 
permit the assignor to remain in possession of 
them until default in payment at the time stipu- 
lated, & upon further trust to sell them upon such 
default being made, the assignee has a sufficient 
possession to enable him to maintain trespass 
against a wrongdoer.--WHITE v. Mornis (1852), 
11C. B. 1015; 21L. J.C. Pp. 185; 18. T. 0.8. 
256; 16 Jur. 5003 138 E.R. 778. 


Annotations -—Apid. Barker v. Furlong, [1891] 2 Ch. 172. 
Mentd. Haylock v. Sparke (1853), 1 I. & B. 471; Bowes 
v, Foster (1858), 2 HW. & N. 779; Burling v. Harley (1858), 
ou & N. 271; M‘Mahon v. Lennard (1858), 6 H. L. Cab. 


1720. .|\—Although a cestui que trust who 
is in possession with the consent or acquisecence 
of the trustees may be regarded as their tenant at 
will, yet, if he is only allowed to reccive the rents 
or otherwise deal with the property in the hands 
of the occupying tenants, he stands in the relation 
merely of an agent or bailiff of the tiustees who 
choose to allow him to act for them in the manage- 
ment of the estate.—MELLING v. LEAK (1855), 16 
C. B. 652; 30. L. R. 1017; 24 L. J. C. RP. 187; 
1 Jur. N.S. 759; 3W. R. 505; 139 1. RR. O15. 


Annotations :—Consd. Christchurch Cathedral, Oxford _v. 
Buckingham & Chandos (1864), 17 C. B. N.S. 391. Refd. 
Drummond v. sant (1871), L. R. 6 Q. B. 76335 Spencer v. 
Harrison (1879), 5 C. PP. D. 97. 


1721. }—The possession of chattels by a 
cestue que trust in accordance with the provisions 
ol the trust instrument is in law the possession 
ot the trustees.—BARKER v. KURLONG, |1891] 2 
Ch. 172; 60 L. J. Ch. 868; 64 L. T. 411; 39 
W.W. 6215; 77. L. R. 406. 

Annotations :— Reid. Re Magnus, Hr ». Sulaman (1910), 80 

lL. J. K. B. 71. Mentd. Consolidated Co. v. Curtis, [1892] 

1 Q. B. 195. 

1722. Right to possession—On determination of 
trustee’s legal estate.])—DPossession obtained in the 
character of trustee cannot be retained ay one 
adverse to the cestui que trust, aiter the legal 
estate under which the possession was taken has 
determined.—SToNE v. GODFREY (1554), 5 De 
G. M. & G@. 76; 2 Eq. Rep. 866; 23 L. J. Ch. 
969; 231. T. O. S. 259; 18 Jur. 624; 43 H.W. 
708, L. JJ. 
innotations :— Refd. Bill v. Richards (1857), 2 If. & N. 3ll. 

Mentd. f?e Saxon Life Assee. Soc. (1862), 2 Joln. & Il. 

408; ltogers v. Ingham (1876), 3 Ch. D. 351; de Bow- 

man, ite Lay, Whytehead v. Boulton (1889), 60 L. LT. 588 , 

Gas, Light & Coke Co. v. Met. Ry. (1892), 9 T. L. R. 8, 

Alleard v. Walker, [1896] 2 Ch. 369, Carnell. 7. Harrison, 

(1916) 1 Ch. 328; #e Musgrave, Machel] v. Parry, [1916] 

2 Ch. 417; Burroughs v. Abbott, [1922] 1 Ch. 86. 

1723. Refusal of trustees to account.]-—— 
J. devised certain estates in trust to pay the rents, 
issues, & profits unto, or permit same to be 1eccived 
& taken by, his daughter S., the wife of T. during 
her life, for her sole & separate use, free from the 
control of her husband, her receipt alone being a 
sufficient discharge for same; & after the decease 
of S., to convert the estates into moncy, & to pay 
& divide such money unto & equally amongst her 
children as she should appoint. The trustees 
having, as alleged, refused to account for the rents 
& profits received, a bill was filed for the adminis- 














where other persons have also a claim, 
it rests in the discretion of the ct. 
whether the actua) possession shall 
remnain with the ccstw que trust or the 
trustee.— ORFORD v. ORTORD (1889), 
6 O. R. 6.—CAN 
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B. &C., (a).] 
tration of J.’s estate. The ct. on motion for that 
purpose by S. ordered that she should be permitted 
to enter into the possession of the receipt of the 
rents & profits of the estates devised in trust for 
her separate use.—HORNER v. WITELWRIGHT 
(1857), 28 L. T. O.S.7; 2 Jur. N.S. 367. 

1724, Subject to execution of terms of 
trust.]—Testatrix by her will directed her trustees 
to stand possessed of the net rents of her real 
estate, upon trust to pay same to W., a married 
woman, for life, for her separate use, her reccipt 
alone to be a sufficient discharge to the trustees ; 
& testatrix directed her trustees, out of the rents 
of her real estate, to keep in repair all the buildings 
on the estate during the period of their trust, 
& also the chancel of P. Church. No power of 
sale or leasing was contained in the will :—Held: 
notwithstanding the direction to the trustees with 
respect to repairs, W. was equitable tenant for life 
of the settled land, &, as such, was entitled to be 
let into the possession & management of the 
estate, upon her undertaking to see to the repairs. 
——Re BENTLEY, WADE v. WILSON (1885), 54 
LL. J. Ch. 782; 33 W. R. 610. 
ano G eS Consd. Pe Wythes, West v. Wythes, [1893] 

a . 





B. Possession by Trustee. 


1725. Equivalent to possession by cestul que 
trust.|—The possession was wholly referable to the 
trust of the settlement ... & therefore in effect 
in the contemplation of this ct. it was the possession 
of those entitled under the limitations of that 
settlement (GRANT, M.R.).—GRENVILLE (LORD) v. 
Buytu (1809), 16 Ves. 224; 33 HK. R. 969. 


Annotations :——Consd. Parker v. Cartor (1845), 4 Hare, 400. 
Mentd. Cholmondecley v. Clinton (1820), 2 Jac. & W. 1. 


C. Possession by Third Party. 


1726. Right to possession—Subject to execution 
of trust—Tenant for life.|—-Tenant for life subject 
to a trust term not let into possession before 
account; nor till the trust is executed, unless on 
paying into ct. a sum sufficient to answer it; or 
where the best way of performing the trust appears 
to be by letting him into possession.—BLAKE uv. 
Bunbury (1790), 1 Ves. 194; 380 BF. R. 297, Ju. C. 
Annotations :—Distd. Tidd ». Lister (1820), 5 Madd. 429. 

Reld. Re Richardson, Richardson v. Richardson, [1900] 

2 Ch. 778. 

1727. --——.|—-Tenant for life let 
into possession on consent & giving security to pay 
charges payable out of rents & profits & to keep 
down interest of the fund to answer contingent 
charges..—BLAKE v. BUNBURY (1792), 1 Ves. 514; 
4 Bro. C. C. 21; 30 E. R. 464. 


Annotations :—Refd. Baylies v. Baylies (1844), 1 Coll. 537, 
Mentd. Rancliffe ». Parkyns (1818), 6 Dow, 149; Gretton 
v. Haward (1819), 1 Swan. 409; Wintour v. Clifton 
(1856), 21 Beav. 447; Stephens v. Stephens (1857), 1 
DeG. & J.62; Re Vardon’'s Trusts (1884), 28 Ch. D. 124. 


1728, ———.]—Upon the construction 
of a devise of real property :—Held: that an 
equitable tenant for life was entitled to the 
personal enjoyment of the property, upon giving 
security for the due fulfilment of the objects of 
testator’s will. 

In order to give effect to the claim of the tenant 
for life, the ct., in contravention of a previous 
letting by the trustees of the will to a person who 
had notice of the trusts, granted a receiver of the 
property, with a direction to let it to the tenant for 

fe upon the terms of giving such security.—BayY- 
LIES v. BAYLIES (1844), 1 Coll. 587; 63 E. B. 583. 














TRUSTS AND TRUSTEES. 


1729. ——~ ——— Grantor.]—-Where a trustee of 
a term of years, upon the usual trusts for securing 
annuities, has taken possession of the estates 
under the trusts, the ct., although all arrears of the 
annuities may afterwards be paid, will not order 
possession to be given up to the grantor, except 
upon such terms as will enable the trustee to resume 
it, & to receive the rents, the moment the annuities 
are again in arrear._—JENKINS Vv. MILFORD (1820), 
1 Jac. & W. 629; 87 K. R. 608, L. C. 


Annotations :-—Refd. Bayles v. Baylies ase 1 Coll. 537; 
Knight v. Bowyer (1858), 2 De G. & J. 421, 


SUB-SECT. 3.— TRANSMISSION OF ESTATE. 

1730. Change of trustee—Vesting declaration— 
Declaration of trust of legal estate in equitable 
mortgage—Vesting declaration on new appoint- 
ment by equitable mortgagee.|—A declaration in an 
equitable mtge. that the mtgor., in whom the legal 
estate is vested, will hold all his estate & interest 
in trust for the equitable mtgee., followed by an 
authority to the equitable mtgee. to remove the 
mtgor. from being a trustee, appoint new trustees, 
& vest all the mtgor.’s estate & interest in them 
by declaration, enables the equitable mtgee., 
by virtue of Trustee Act, 1893 (c. 83), s. 12, to 
divest the legal estate out of a subsequent legal 
mtgee. with notice of the trust, & to set it up 
against a prior incumbrancer of whose charge the 
equitable mtgee. has only received notice since the 
date of his own equitable mtge-—LONDON & 
County BANKING Co. v. GODDARD, [1897] 1 Ch. 
642; 66 L. J. Ch. 261; 76 L. T. 277; 45 W. R. 
310; 13 T. I. R. 223; 41 Sol. Jo. 295. 


Annotations :-—Refd. Taylor v. London & County Banking 
Co., London & County Bunking Co. v. Nixon, [1901] 2 Ch. 
231; Jte Chafer & NKandall’s Contract, [1916] 2 Ch. 8; 
London County & Westminster Bank v. ‘Tompkins, 
Soe K. B. 515; te James’ Mortgage Trusts, [1919] 


a ——--.|—Seec, now, Trustee Act, 1925 (c. 19), 
s. 40. 

1731. Deed of transfer—Effect of general 
words.}|—The effect to be given to general words 
in a conveyance will be the same, whether it is a 
conveyance for value, or of trust property only. 

Upon the retirement of one of several trustees, 
in whom the property of a banking co. was vested, 
a deed was executed which recited that part of the 
business of the bank was the making of advances 
on securities which were vested in trustees, & 
then recited several such securities; & that the 
retiring trustee had been requested ‘‘ to transfer 
the trust property vested in him in the manner 
thercinafter contained.’ Then followed threc 
witnessing parts, whereby he assigned or released 
to the other trustees of the bank the securities 
previously mentioned, ‘‘ & all other moneys, 
securities, property, & effects ’’ then vested in him, 
solely or jointly with the other trustees named, 
in trust for the bank. At the date of the deed 
some leaseholds belonging absolutely to the bank 
vested in the retiring trustee, jointly with others, 
but they were not specifically mentioned in the 
deed :—Held: these leaseholds did not pass by 
the general words.—HoPxKINSON v. Lusk (1864), 
34 Beav. 215; 3 New Rep. 357; 10 L. T. 122; 
10 Jur. N. S. 288; 12 W. R. 802; 55 E. R. 617. 


Annotations :-—Refd. Howard v. Shrewsb 1874), L. R17 
Eq. 378; Crompton v. Jarratt (1885) 30 h. D. 298; Jie 
Durham, Grey v. Durham (1887), 67 L. T. 164; Williains 
v. Pinckney (1897), 67 L. J. Oh. 34. 

Death of trustee.]|—See DESCENT, Vol. XVIII., 
p. 4, Nos. 18-15; Administration of Estates Act, 
1925 (c. 23), s. 3 (1) ii. 

Trustee by devolution.|—See Part II., 

Sect. 4, ante. 





Part I].—TRUSTEES. 


Disposition by persons under disability—Bank- 
rupts.}—See Bankruptcy Act, 1914 (c. 59), 


gs. 38 (1), 53. 
Convicts.]—See Trustee Act, 1925 (c. 19), 





. 65. 
: Married women.]—See Taw of Property 
Act, 1925 (c. 20), 8. 170 (2). 





SuR-SECT. 4.—-VESTING ORDERS. 
A. In General. 

See Trustee Act, 1925 (c. 19), ss. 44-56. 

1732. Meaning of ‘‘stock.’’]|—-Re Nrw ZEALAND 
Trust & LOAN Co., No. 1895, post. 

——.|--See, now, Trustee Act, 1925 (c. 19), 
s. 68 (14). . 

Mortgages. |—See Vol. XXXYV., 
pp. 615-617. 

Copyholds.]—-Sce Coplyoubs, Vol. XTII., pp. 78, 
79, 118, 115-117, Nos. Y89-1002, 14380-1432, 
1435-1437, 1459, 1472, 1473, 1477. 


MORTGAGE, 


B. Property Subject to Jurisdiction. 


See Trustee Act, 1925 (c. 19), s. 56. 

1733. Land in Dominions—Canada.|—Where 
{he trustees of a will of real estates in Canada are 
dead, & the heir-at-law of the survivor is out of 
the jurisdiction, this ct. will, under Trustee Act, 
1850 (c. GO), 8. 54, make an order vesting the legal 
estate of the lands in Canada in a party bene- 
ficially entitled.— Re SCHOFIELD (1855), 24 1. T. 
O. 8. 322. 

1734. .|—A vesting order in the owner 
of lands in Canada may be made under Trustee 
Act, 1850 (c. 60), s. 54. 

A. purchased an estate in Canada, & his 
conveyance was duly registered there. A mitge. 
thereon, made in 1837, had also been registered. 
The conveyance to A. was confirmed by the 
personal representative of the mtgee., the mtge. 
having been satisfied in his lifetime. It subse- 
quently turned out that the mtge. was a mtge. in 
fee, & the legal estate was outstanding in the 
grandchild of the mtgee., an infant. 

On proof of these facts the ct. made the order, 
vesting the estate in A.—Jte Groom’s Trust 
KsSTATe (1864), 11 L. T. 336. 

_ 1735. Ireland.|—Where land held in trust 
15 situated in Ireland, the cestui que trust in 
Kngland, & a surviving trustee in Ireland, the ct. 
has jurisdiction under Trustee Act, 1850 (c. 60), 
s. 54, to appoint new trustces & make a vesting 
order.—J?e HEWIT?r’s Estate (1858), 6 W. R. 537. 

1736. —— jJ—-Re Tatrr’s Trusts, [1870] 
W.N. 257, 

1737, ——— ——..}—Re LAMOTYE, No. 1844, post. 

1788. ——-~ —— .!|—Re Srieie, Gop v. BREN- 
NAN, No. 1841, pos? 

1739. .|—Where a trustee of land in 
Ireland becomes a lunatic, the judges of the Ct. 
of Appeal in England can, on a petition intituled 
in the Ch. Div. & in Lunacy, appoint a new 
trustee under their jurisdiction in Lunacy & 
make a vesting order under their jurisdiction as 
additional judges of the Ch. Div.—Re Smy7Tu 
(1886), 55 L. T. 37; 34 W. R. 498, C. A. 

1740. Property vested in Crown.|—Where the 
Crown has become entitled to the legal estate in 
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the entirety of a trust estate of testator, & also to 
a beneficial interest in a moiety thereof, the ct. 
cannot, upon an application under the Trustee 
Acts for the appointment of new trustees of the 
wil & a vesting order, make a vesting order 
against the Crown; but an application must be 
made to the ct. under Intestates’ Estates Act, 
1884 (c. 71), 8. 5.—/?e PRaTT’s TRUSTS (1886), 55 
L. T. 313; 34 W. R. 757. 

1741, -]—In 1884 two leases were granted 
to a co. from which the present vendors derived 
title. In the same year the co. went into liquida- 
tion for the purposes of reconstruction, & sold all 
its assets, including the leases, to a new co. of the 
same name; but there was no formal assignment 
of the leases, & the old co. was shortly afterwards 
dissolved. In 1901 these leases were sold by 
order of the ct., subject to conditions which 
limited the time for sending in requisitions & 
objections to title. After the prescribed period 
the purchaser objected that the vendors had 
shown no legal title to the leases. The lessor 
had received rent from the new co. & its suc- 
cessors in title from 1884 until the present time, 
& the vendors offered to procure the consent of 
the lessor to the assignment of the leases to the 
purchaser :— Held: the purchaser was precluded 
by the conditions from insisting upon his objection 
as to the outstanding Iegal estate, which had be- 
come vested in the Crown as bona vacantia, inas- 
much as the objection related, not to the root of 
the title, but to the subsequent devolution thereof. 

I admit the Crown could not be compelled to 
assign the legal estate (Joycxr, J.).—-PRYCE-JONES 
v. WILLIAMS, [1902] 2 Ch. 517; 71 LL. J. Ch. 762; 
87 I.. T. 260; 50 W. R. 586; 46 Sol. Jo. 602. 
Aun a Refd. Hastings Corpn. v. Letton, [1908] 1 


1742. .|— Re TAYLOR'S AGREEMENT TRUSTS, 
No. 1184, ante. 








C. Application for Order. 
(a) In General. 

See R. 8S. C., Ord 548; Ord. 55, rr. 144, 15a. 

1743. Form of application—Whether by petition 
—Trustee out of jurisdiction.|—Where a bill is filed 
merely to obtain a transfer of stock, standing in the 
name of a trustce who is out of the jurisdiction of 
the ct., the order must be made at the hearing of 
the cause, & cannot be obtained by petition.— 
BuRR v. MASON (1824), 2 Sim. & St. 11; 57K. R. 
248, 

1744. ——.]—Re MuuG.LETon’s Srr- 
TLEMENT TRUSTS (1924), 68 Sol. Jo. 519. 

1745 Property vested in infant heir.]— 
A. contracted to sell real estate to C., & after 
receiving the purchase-money, died intestate, 
leaving an infant heir-at-law. No conveyance by 
A. having been executed, C. presented a petition 
to have a conveyance made on behalf of the 
infant on a vesting order:—Hceld: the order 
could not be made on petition.—fe DICKINSON 
(1851), 17 L. T. O. S. 231. 

1746. ——— Whether on motion—lIn proceedings 
for appointment of new trustees.]—Droceedings 
instituted by originating summons under the 
R. S. C., Ord. 55, vr. 134, for the appointment of a 
new trustee, constitute a ‘‘ matter’’ within the 














_— 


the benefit of the trust so to do.— 


0. Jurisdiction of court —- Where _ Divesting from one trustee—Vest- | He | KENNING’S Wit (1899), 20 
trustees appointed. ~The jurisdiction dag in oe ee ware trust property ~ 8. aes 139; 16 N.S. W. W.N. 
of the ct. to make a vesting order is vested in throe or more trustees, a : 


under Trustee Act, 1893, as. 206 & 35, 
embraces & case where the trustees in 
hg om the property is to be vested have 
een already appointed.—Re KENNY’S 


divest. the trust 
of the trustees 


the Kquity Ct. has jurisdiction to 
propery from one of 


others, if it considers it will be for 


q. Insurance policies— Appointment 
new trustee-- Vesting in original 

& new trustee.)-—-DOUGALL v. STEVENS 

(1912), 31. N. Z. L. KR. 838.—N.Z. 
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vest it in the 
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meaning of Trustee Act, 1850 (c. 60), s. 43, & the 
ct. obtained under that rule jurisdiction to make 
a vesting order upon a motion in such matter.— 
Re JONES (1889), 59 L. J. Ch. 157; 61 1. T. 554; 
38 W. R. 203; 6 T. L. R. 49. 

1747, Title of petition.|—The title of the 
petition ought to state the particular matter or 
trust respecting which if is presented, as well as 
the Act of Parliament authorising it.—Re Law 
(1842), 4 Heav. 509; 11 J. J. Ch.118; 6 Jur. 615; 
49 BE. 1. 436. 

1748. ——- Contents of petition—Section of 
statute must be stated.]—JIn all petitions under 
‘Trustee Acts, the last paragra should state 
the sects. of the Act under which it is proposed the 
order asked for should be made.—ANoN. (1887), 
84 L. T. Jo. 23, C. A. 

Aner or :—Folld. Re Hall's Settlmt. Trusts (1888), 58 


1749. |—A_ petition presented 
under Trustee Acts should mention the sccts. 
under which it is proposed that the order asked for 
should be made.—Re HALL’s SETTLEMENT TRUSTS 
(1887), 58 L. T. 76. 

1750. Whether order made in chambers.|]— 
An action for the administration of the estate 
of F. was commenced by writ, & an order for 
accounts was made in chambers under R. 8S. C., 
Ord. 15. Subsequently an order was made in 
chambers that pltf. & deft. should transfer into ct. 
a sum of stock. By a further order made in 
chambers, after stating that deft. could not be 
found, the right to transfer the stock was vested in 
pltf., & he was directed to transfer it into ct. The 
Bank of Mngland being dissatisfied with this order 
by reason of its being made in chambers, it was 
arranged that a motion should be made to the ct. 
for an order directing the bank to act in accordance 
therewith :—Held: taking all the Acts of Parlia- 
ment together, & considering the effect of R. S. C., 
Ord. 35, r. 1, & the course of practice ever since, 
there was so much doubt as to the jurisdiction as 
to render it unsafe to make such a vesting order in 
chambers, & the order directing the bank to act 
in accordance with it ought to be discharged.— 
FRODSHAM v. FRODSHAM (1880), 15 Ch. D. 317; 
507... J. Ch. 233 ; sub nom. Re FRODSHAM, FRODSHAM 
v. RODSHAM, 43 L. T. 558; 29 W. BR. 165, C. A. 
Annotations :—Retd. Re Moate’s 'T'rust (1883), 22 Ch. D. 6353; 

Re a ete na 28 Ch. D. 529; Ite Jones (1889), 59 

1751. -—Where a petition has been pre- 
sented under Trustee Act, 1850 (c. 60), the judge 
has power to direct particular portions of the 
matters before him to be disposed of in chambers. 

An order was made on petition to appoint new 
trustees, with liberty to apply at chambers for an 
order to vest the trust cstate in the new trustees 
when appointed, & a subsequent order was made in 
chambers appointing the new trustees, & declaring 
that the right to call for a transfer of, & to transfer 
into their own names, a sum of India 4 per cent. 
stock vested in the new trustees :—Held: that the 
proceedings, having been properly commenced 
by petition under Trustee Act, 1850 (c. 60), the 
judge had jurisdiction to make the order on 
summons in chambers, & the Bank of England 
ought to be ordered to act upon it.—Re TWEEDY 
(1885), 28 Ch. D. 620; 54 L. J. Ch. 33813; 52. T. 
G53 33 W. ht. 313, C. A. 

1752. ——.|—Fe Git, Smiru v. Git, No. 1270, 























-]—e MoRRIS’S SETTLEMENT TRUSTS, 
No. 1268, ante. 
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1754. Amendment of petition—Infant heir of 
trustee not appearing.|—Trust estate had _ de- 
scended on an infant, on whom a petition for a 
vesting order had been served. He did not appear, 
& no guardian had been appointed. The ct. made 
a vesting order on the petition being amended by 
striking out the note of intended service.—Re 
TWEEDY (1861), 9 W. R. 398. 

1755. Proof of appointment of new trustees— 
Deed executed abroad—Necessity for proof of hand- 
writing of witness..—An appointment of new 
trustees, not required to be, by deed or to be at- 
tested, was made by deed executed abroad by the 
donee of the power, who was resident abroad, & 
his execution of it was attested by a witness also 
resident abroad. A. vesting order was then applied 
for, one of the old trustees being of unsound mind, 
& was supported by proof of the handwriting of the 
signature of the appointor to the deed :—Held: 
petitioners must prove the handwriting of the 
attesting witness, or, failing that, must show that 
they had endeavoured to find a witness in England 
who could speak to his handwriting, & failed in 
doing so, in which case the order might be drawn up 
on proof of the handwriting of the appointor.— 
Re Rick (1886), 32 Ch. D. 85; 55 L. J. Ch. 799 ; 
54 LL. T. 589; 34 W. RR. 717, L. JS. 

AnGalion :—Distd. Worthington vr. Moore (1891), 61 L. T. 





1756. Affidavit of no incumbrances—Legal estate 
in married women.|}—te GRAVES, [1925] W. N. 
205. 

(b) Parties. 

1757. Who may make application—Property sold 
to different purchasers.|—AyLies vr, Cox, Lr p. 
AttTwoop, No. 1915, post. 

1758. Creditors of deceased debtor—Land 
sold in administration action.]|—Creditors of de- 
ceased testator, who have obtained a decree for the 
administration of his estate with a direction for the 
sale of the real estate are ‘‘ persons beneficially 
interested ’’ in such real estate within the meaning 
of Trustee Act, 1850 (c. 60), s. 37, even after the sale 
& payment of the purchase money into ct.—Jie 
Wraca, Re Moustey’s HsStTatTe, GREGORY v. 
MOUSLEY (1863), 1 De G. J. & Sm. 356; 2 New 
Rep. 49; 46 BE. R. 148, L. JJ. 

1759. Trustee in bankruptcy—Property in 
hands of alien.]|—The trustce in bkpcy. of a firm 
for whom an alien enemy was in the habit ol 
accepting bills for their accommodation applied, 
under Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 4, for an order that certain policies 
of assurance, some of which had matured, & which 
the alien enemy alleged he held as security, & 
which he claimed, but which were, in fact, the 
property of the firm, might be vested in the custo- 
dian under the Act :—Held: appct. had no locus 
standi to make the application.—Re RuneEn, [1915] 
2 Ch. 313; 84 L. J. Ch. 789; 113 L. T. 647; 31 
Dae R. 563; 59 Sol. Jo. 704; [1915] H. B. KR. 

3 








1760. Who must be party—Cestul que trust.|— 
Where a tenant for life petitions under Trustee Act, 
1850 (c. 60), for a vesting order, the cestui que trust 
interested in the fund should be before the ct.— 
Re PrRescorr’s Trust (1852), 19 L. T. O. S. 371. 

1761. |—A mtgor. devised his real 
estate to a trustee on trust for sale, the proceeds 
1o be divided amongst certain persons named in 
the will. The original mtgee. having died, & her 
heir not being found, a petition was presented 
by the trustee & one of the cestuis que trust for a 
vesting order under Trustee Act, 1850 (c. 60), 
s.19:—Held: the trustee sufficiently represented 
the other cestuis que trust, whose appearance 
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was therefore dispensed with.—Re BLANCHARD’s 
estate (1863), 2 New Rep. 3860; 8 L. T. 603. 

1762. Annultant.]|—Where land is vested in 
a trustee in trust for a party in fee simple, but 
subject to an annuity charged on the rents thereof, 
a petition is presented under the Trustee Act, 
1852 (c. 55), 8s. 2, for vesting the estate in the party 
entitled, the trustee having refused to convey, the 
annuitant is not a necessary party.—Re WINTER- 
INGuUAM’s TRUST (1855), 25 L. T. O. S. 2523 3 
W. kt. 578. 

1763. Tenants in tail in remainder.]—In a 
suit for partition where the tenant in tail in 
possession is a lunatic ; inasmuch as a conveyance 
which will bind the estates in remainder can be 
obtained only by means of Trustee Act, 1850 (c. 60), 
under which the power of the Chancellor is dis- 
cretionary :—Semble: the tenants in tail in re- 
mainder are not unnecessary parties to the suit.— 
SINGLETON v. ITOPKINS (1855), 25 L. J. Ch. 503 
26 L. T. O. S. 1463 1 Jur. N.S. 1199; 4 W. R. 
107, 

Annotation -—Mentd. Cox v. Cox (1857), 3 K. & J. 554. 








(ce) Service of Application. 

1764. On whom service necessary— Remainder- 
man.] —Re MAYNARD’S SETTLEMENT TRUSTS, No. 
1296, ante. 

1765. Infant heir.]—A petition for vesting 

a legal estate outstanding in the infant heir of 
deceased mtgee. must be served upon the infant.— 
Rte JonES’ MORTGAGE (1874), 22 W. R. 837. 
_ 1766, —~- -]—Where land was vested in the 
infant heir of the last survivor of trustees, the bene- 
ficiaries presented a petition for an order vesting 
the land in them ; the infant heir was not served : 
—Held:; the infant heir must be served.—fe 
ADAMS (1887), 57 L. T. 3373 35 W. R. 770. 

1767. Guardian of infant heir.]—Seivice of 
a petition for vesting in newly appointed trustees 
lands which had descended to the infant heir of 
the former sole trustee, upon the guardian of the 
infant heir, is not necessary.—Re Lirruu (1869), 
I. R. 7 Eq. 328. 

-{nnotation :—Folld. Ie Davies’ Trust, [1889] W. N, 215. 




















1768. ——.!—Re Davies’ Trust, [1889] 
W.N. 215, 
a 1769. - Heir of testator.)—Ae SMIRTHWAITE’s 
Prusrs, No. 998, anée. 

1770. —-— Heir abroad.]-—e SrANLEY, No. 
1818, post, 

1771. Reversioner.| —/te ALBERT Loab, 
Norwoop (Nos. 56 & 58), No. 1181, ante. 

1772, ——  Beneficiarios.J—Practice Nore, 


[1920] W. N. 116. 
, 77>, Where trustee lunatic.J—Sre Lunatics, 
Vol. XXXIIL., p. 226, Nos. 1357-1358. 


D. When Order Made. 

(a) As to Land. 

i. In General. 
1773. Sale ordered by court.|——Where a sale has 
ven ordered, by decree, of property in which 
infants & possible unborn children are interested, 
though such decree was made before the passing 
of Trustee Act, 1852 (c. 55), & though the purpose 
of the sale is not confined to the payment of 
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debts, the ct. has authority under both Trustee 
Acts of 1850 (c. 60) & 1852 (c. 55), taken together, 
to make a vesting Order.— WAKE v. WAKE (1853), 
21L. T. 0.8.57; 17 Jur. 545; 1 W. R. 283. 

1774. Trust created without legal estate.]—A., 
without devising lands to his exors., L. & G., 
directs them to sell the lands, & to apply the 
money. A., after date of his will, contracts to 
sell the lands to X., who objects to the title of the 
exors., & requires the heirs of A. to join in the 
conveyance. The ct. made an order vesting the 
estate which was in A.’s heirs in the exors. of his 
will. Semble: where two exors. are appointed, & 
only one proves, the ct. will not make a vesting 
order in favour of the one who proves, unless 
the other disclaims.—/te Bapcock’s Tkusts 
(1854), 2 W. R. 386. 

1775. .|—Testator gave all his real & 
personal estate to his wife, & after her death he 
desired the same to be sold by his exors., the 
proceeds to be divided amongst legatces as 
directed by his will. He appointed his wife & S., 
his daughter, exors. After the death of the wife 
S. became lunatic, but was not found sv by 
inquisition. Upon a petition being presented by 
the legatces praying for the appointment of new 
trustees under the Trustee Acts :—-Held: S., as 
surviving exor., had no power tv convey or 
assign, the interest having descended to the heir 
subject to her power; & therefore the ct. could 
not make a vesting order under Trustee Act, 1850 
(c. 60), s. 3.—-Re FRANKLIN (1855), 3 Hq. Rep. 
719; sub nom. Le PoRTER’s Trust, Hw p. FRANK- 
LIN, 25 L. T. O. S. 2862; 3 W. R. 583, L. C. 

1776. |\—Re FRANKLYN’S MORTGAGES, 
[L888] W. N. 217. 

1777. Will proved by one of two executors— 
Necessity for disclaimer of other.]—te BAbDvOock’s 
Trusts, No. 1774, ante. 

1778. Death of trustee—Identity of heir of testa- 
trix doubtful.|—Testatrix devised realty to a 
trustee upon trust for sale. The trustee died 
before testatrix, & in a suit for administration 
the realty was ordered to be sold. There was 
some difficulty in ascertaining who was the heir 
of testatrix :— Held: the ct. could not vest the 
real estate in a new trustee in the absence of the 
heir, & the petition for a vesting order was directed 
to stand over to see whether any evidence could 
be produced to bring the case within Trustce Act, 
1850 (c. 60), 5s. 11.— GUNSON 1, SIMPSON (1868), 
I. R.5 Eg. 832; 18 L.'T. 78; 16 W. RR. 782, 
Annotation :-—Refd. Re Smirthwaite’s Trusts (1871), L. Hh. 

11 Kq,. 251. 

1779. Contract for sale of rectory—Death of 
rector before completion—No successor appointed.]} 
—Re PEK’s CONTRACT, No. 1183, anile. 

Vesting order in place of conveyance by infant 
mortgagee.]|—_Sce MorTGAGE, Vol. XXXV., p. 615, 
Nos. 3522 -3524. 








ii. On Appointment of Trustee by Court. 
See, now, Trustee Act, 1925 (c. 19), s. 44 (i). 
1780. Where granted.]—In cascs where new 
trustees are appointed under Trustee Act, 1850 
(c. 60), tho real estates subject to the trust ought 
to be conveyed to them by deed, & the vesting 
order ought only to be resorted to when it is 


PART II. SECT. 8, SUB-SECT, 4.— 
s CG e 


r, On whom Service necessary — 


T ustee reside ’ ’ ° 
A natittan dent out, of jurisdiction. | — 


trustee.—re SPINKS’ on tne absent 
CB.C. 1. 375,—CAN, eT (1808), 


PART II. SECT. 8, SUB-SECT. 4.— 
D. (a) i. 


t. Title deeds lost. The ct. will not 
make a vesting order under Trustee 
Act, 1856, merely by way of getting 
over a difficulty arising from the loss 
of title deeds.—J’e WESTON (1863), 2 
WwW, wx W., 55.—AUS. 


PART II. SECT. 8, SUB-SECT,. 4.— 
D. (a) ii. 


a. Whether granted.)]J — Re VAUGHN 
) 14 N.S. W. LL. OR. (Kq.) 1663 
9 N.S. W. W. N. 167.—AUS. 

b. —---—.J—Tho Ct. of Equity has 
Justification under Trustec Act, 1898, 
to appoint & make the usual order 
vosting the cstate in a now trusteo, 
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Sect, 8.—Tenure and transmission of trust properly: 
Sub-sect. 4, D. (a) W., iii. & wW.] 
inconvenient to obtain a conveyance.—LANGHORN 
- ON (1852), 21 L. J. Ch. 860; 20 L. 'T. 
.S. 153. 





1781, J—Re MATTHEW'S SETTLEMENT, No. 
1159, ante. 
1782. J—M. & (., being trustees & cxors. 





under a will, C. simply renounces, & M. then dics, 
having left devisees in trust. <A petition is pre- 
sented to appoint new trustees, & for a direction 
that such devisees might convey. C., by affidavits 
on the petition disclaimed; & on the doubt 
whether the devisees in trust of M. had the legal 
estate :—Held: a vesting order would obviate 


the difficulty.--Re SKINNER’s Trusts (1853), 2 
W. R. 130. 
1783. -|—The ct. has authority to make a 





vesting order under ‘Trustce Act, 1850 (c. 60), in 
cases where there is nothing to prevent a con- 
veyance of the trust property to the trustees 
appointed by the ct.--Re MANNING’s TRUSTS 
(1854), Kay, App. xxviii; 2 Hq. Rep. 221; 69 
E.R. 327. 

1784. -]—New trustees of a charity having 
been appointed under Charitable Trusts Act, 
1853 (c. 137), by the Vice-Chancellor, & the 
surviving trustee being lunatic, it is competent 
for the Vice-Chancellor in chambers to make the 
vesting order under Trustee Acts, 1850 (c. 60), & 
1852 (c. 55).—Re DAVENPORT’S CHARITY (1855), 4 
De G. M. & G. 839; 43 I. BR. 736; sub nom. Re 
DEVONPORT EDUCATION FunD, 3 W. Rh. 355, L. C. 
Annotation :—Mentd. Re Norwich Town Close Mstate Charity 

(1888), 40 Ch. D. 298. 

1785. ——.]—Re MUNDEL’s Trust, No. 1206, 
ante. 

1786, ——.J—Ite Mornis’s SETTLEMENT, No. 
1207, ante. 

1787. ——-.]—-Re ByRNE’s Trust, No. 1137, anie. 

1788. — —-.] —Re MARTINEZ’ Trusts, No. 1388, 
ante. 

1789. 
1208, ante. 

1790. - -—.]—-Where the proving exors. of the 
last surviving trustee & executor of a will were 
dead, the ct., having appointed new trustees of 
the will, made an order vesting in the new trustecs 
the leaseholds of original testator for all the estate 
therein of the last surviving trustee & exor.—Re 
RATHBONE (1876), 2 Ch. D. 488; 45 L. J. Ch. 531 ; 
24 W. R. 566, C. A. 
innotations :—Refd. Ie Dalgleish» Settlmt. (1876), 35 L. T. 

829; /ée Crowe's Trusts (1880), 42 L. ‘I’. 822. 











J—e DRivER’s SETTLEMENT, No. 





oe |—Re LEMANN’s Trusts, No. 1173, 
arte. 

ia ——.J—Daviks v. Hopagson, No. 1220, 
ante. 

1793. -|— Re Weston’s Trusts, [1898] 





W.N. 151; 43 Sol. Jo. 29. 

1794, New trustee to act with continuing 
trustee.]|—A vesting order under Trustee Act, 
1850 (c. 60), is not applicable where a new trustee 
of real estate is appointed by the ct. to act jointly 
with a continuing trustee, the effect of such an 
order being to sever their joint tenancy; there- 
fore, in such cases a conveyance of the real estate 
to the use of the new & continuing trustee is 





in the place of a trustee under a 
Will, who is also exor., but is desirous 
of retiring, where no part of the estate 
is vested in the retiring trusteo ag 
exor, virtule officit although portions 
of the realty are under mtge., & 
saan the estate of testator is 
Rubject to a contingent liability on a 
wuarantce.—MARTIN v. MARTIN (1903), 


38. R. N.S 
W.N. 62.—AUS. 


. W. 156; 


PART Il, SECT. 8, SUB-SECT. 4.— 
D. (a) fii. 


6. Whether order made—-Infirmity &: 
illness.}-~Where one of two trustees 
of land under Transfer of Land Act, 
1890, has become incapable of trans- 


TRUSTS AND TRUSTEES. 


requisite.—Re PLYER’s 'TRuUSsT (1851), 9 Hare, 220 ; 
20 L. J. Ch. 529; 181. T. O. 8. 88; 15 Jur. 766 ; 
68 EB. R. 482. 

Annotation :—Refd. Smith v. Smith (1854), 3 Drew. 72. 











1795. ——.]—Re WATTs’s SETTLEMENT, 
No. 1025, ante. 
1796. -|—Order vesting leaseholds in 


continuing & new trustees as joint tcenants.—He 
FIsHER’s WILL (TRUSTEES) (1853), 1 W. BR. 505. 

1797. .}—Under Trustee Act, 1850 
(c. 60), 8. 10, the ct. will now make an order 
vesting lands in a new trustee jointly with con- 
tinuing trustees, notwithstanding the doubts 
suggested in Re Watts’ Settlement, No. 1025, ante, 
& in Re Plyer’s Trust, No. 1794, ante.—Re BUTE’s 
(MARQUIS) WILL (1859), John. 15; 33 L. T. O.S. 
178; 5 Jur. N.S. 487; 700. R. 321. 

1798. Previous order vesting part of trust 
property—Subsequent order vesting remainder.|— 
fe Horver’s Trusts, No. 1914, post. 











iii. Trustee under Disability. 

See, now, Trustee Act, 1925 (c. 19), 5. 44, ii (a). 

1799. Whether order made — Infancy.] — A 
intgee. in fee of lands of gavelkind tenure gave & 
devised all the residue of his estate personal, & 
real property, moneys, & securities, & all other 
effects, which should remain after paying his just 
debts, funeral & testamentary expenses, to his 
wife for her own uso & benefit :—Held: in con- 
sequence of the devise by the will, no estate in the 
mtge. premises remained vested in the infant 
co-heirs in gavelkind of the mtgee. ; & an order was 
therefore refused, upon a petition presented under 
Trustee Act, 1850 (c. 60), praying an order vesting 
the infants’ estate in pcetitioner—Re Fuenp's 
Morraaace (1851), 9 Hare, 414; 21 L. J. Ch. 175 ; 
15 Jur. 1004; 68 E. R. 570. 

1800. J—Re Lusi’s Esrare, Le yp. 
GREIVE (1852), 5 De G. & Sm. 436, n.; 64 EL. N. 
1187, n. 

Annotation :—Folld. Duvey v. Miller (1853), 17 Jur. 908. 

1801. .|—Vesting order as to the 
equity of redemption in an infant, against whom, 
in a foreclosure suit, a decree for sale had been 
made, refused, on the ground that the mtgee. had 
the legal estate, & that all equities were bound hy 
the order for sale.—ARe WILLIAMS’ ESTATE (1852), 
5 De G. & Sm. 515; 21 L. J. Ch. 487; 19 L. TP. 
O.S. 152; 64 BK. R. 1222. 

1802. —— .]}—Upon a petition presented 
under the Trustee Act, 1850 (c. 60), s. 7, the ct. 
declined, without further consideration, to make 
an order to vest the legal estate in a purchaser to 
uses in bar of dower.—e HWowarp’s Estate 
(1852), 5 De G. & Sm. 435; 21 L. J. Ch. 437; 19 
L. T. 0.8. 152; 64 H.R. 1187. 

Annotation :—Folld. Davey v. Miller (1853), 1 Sm. & G. 


App. XIX. 
BR es eee to obtain an 




















1803. 
order vesting a freehold estate outstanding in an 
infant trustee, in purchasers to uses to bar dower, 
granted by the ct.—DAVvEY v. Minter (1853), | 
Sm. & G. App. XIX ; 1 Eq. Rep. 236 ; 22 L. J. Ch. 
1054; 21L. T. O. 8S. 192; 17 Jur. 908; 1 W. Kt. 
4865; 67 BK. R. 1326. 

1804. J—A mtgee. in fee of real 
estate having died intestate as to the mtged. 














acting business from infirmity & ill- 
ness, & the continuing trustce has 
duly appointed a new trustee in her 
rtead pursuant to power in that behalf, 
the ct. hag power under Trusts Act, 
1890, s. 4, to make an order vesting 
such lands in the continuing & new 
trustees.—Re Horn’s Trusts, (1910! 
Vv. L, lt. 492.—AUS. 


20 N. 8. W. 


Part IJ.—TRUusTEEs. 


premises, which descended on his death to his infant 
heir, the ct., upon petition by his exors., one of 
whom was a married woman, made an order under 
Trustee Act, 1850 (c. 60), vesting the legal estate 
in petitioners, to such uses as they should appoint, 
&, in default, to the use of petitioners in fee, subject 
to the equity of redemption: in order to enable 
them to reconvey to the mtgor. without the 
necessity of having the deed acknowledged by the 
married woman under Fines & Recoveries Act, 
18833 (c. 74).—Re POWELL (1857), 4 K. & J. 338 ; 
6 W. R. 1386; 70 B. R. 141. 

1805. .J]—Real estate had descended 
{o the infant heir-at-law of a survivng trustee. 
On petition for appointment of new trustees & 
«a vesting order the ct. made an order as prayed, 
subject to the appointment of a guardian ad litem, 
to be dated prior to the order.—Re COOPER’s 
S“TTLEMENT (1861), 9 W. R. 531. 

1806. -—— -]—Where the owner of lands 
agrees to sell to a railway co. land which they 
have power to take for the purposes of their under- 
taking, & afterwards dies, having devised his real 
estate to an infant, the infant devised is a trustee 
within the meaning of Trustee Act, 1850 (c. 60), 














& a vesting order may be inade on a petition under 


that Act.—Re Lowrky’s WILL (1872), L. R. 15 Eq. 
78; 4201. J. Ch. 509; 21 W. R. 428. 
winnotations :--—Refd. Re Colling (1886), 55 L. J. Ch. 486; 

ee Elementary Mducation Acts, 1870 & 1573 (1908), 78 

L. J. Ch. 281, 

; 1807, -—— ——-.]—Re BrReARy, [1873] W. N. 
S, 
1808. ——— .|—By a marriage settlement, 
dated in 1863, the husband & wife covenanted with 
the trustce thereof to surrender certain copyholds, 
to which the wife was entitled, to the uses of the 
settlement. The marriage was duly solemnised, 
but the wife died without ever having surrendered 
the copyholds. Upon her death the copyholds 
became vested in the youngest child of the marriage, 
as her customary heir. A petition was presented 
by the eldest child, who was of age, & the other 
children of the marriage, infants, by their father 
& next friend, & the trustee of the settlement, 
asking for an order vesting, without any surrender 
or admittance, the copyholds in the trustee of the 
settlement, upon the trusts of the settlement, for 
all the estate of the customary heir :—Held: 
the case being one of an executed contract, the 
ct. had power to make the order asked for.—Re 
BRADLEY’s SETTLED Estate (1885), 54 Ll. T. 43; 
b4 W. R. 148, 

1809, ——- ——.1—-An cquitable mtge. was 
created in 1886 by a deposit of title deeds accom- 
panied by a memorandum, whereby it was agreed 
that the mtgor. would, when required, execute 
a legal mtge. to the mtgees. The mtgor. died 
intestate & his heir-at-law was an infant :—Held : 
a vesting order might be made under Trustee Act, 
1850 (c. 60), s. 7, vesting the legal estate in the 
mtged. premises in the mtgees. subject to the heir- 
at-law’s right to redeem.—-Re Jonxus (D.) & Co.’s 
MORTGAGE (1888), 59 L. T. 859. 

1810, Alien.]—By an order of the ct., 
made on a petition under the Trustee Act, 1850 
(c. 60), lands were vested in a person who was 
afterwards discovered to be an alien. The order 
not having been followed by inquisition & office 
found, on a petition of rehearing the original order 
was discharged, & a new order made vesting the 
lands in a fit & proper trustec.— He GiRAUD (1863), 
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D. (a) iv. 
18121. Whether order made. }—Where 


one trustee is resident out of the juris- 
diction the ct. will not vest the estate 
in the trustees within the jurisdiction 
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32 Beav. 385; 2 New Rep. 9; ¥ Jur. N. S. 862; 
11 W. R. 607; 55 E.R. 151. 


Annotation :—Mentd. In the Fstate of Walsh, MacBirnie 
Petitioner (1867), 15 W. R. 1115. 


1811. .|—An irrevocable power of 
attorney to sell land & give receipts for the pur- 
chase-money is not avoided by the donor of the 
power subsequently becoming an alien enemy. 

Deft., a German by birth but for many years 
resident in England, although never naturalised, 
being about to pruceed to Germany, executed a 
power of attorney on May 20, 1915, by which he 
appointed his solr. his attorney to sell his lease- 
hold house & to execute such transfers & deeds as 
were necessary. The power of attorney was made 
irrevocable for twelve months. On May 26, 
deft. obtained a Govt. permit from the police to 
travel to Tilbury with the object of embarking 
for Germany by way of Flushing, & started on 
that day. On June 2, 1915, the leasehold premises 
were eld to the pltf. by public auction, & a deposit 
was paid & an agreement signed by him. ‘There 
was no evidence as to the date when deft. reached 
Germany, but it was some time between May 26 
& June 11, 1915. In an action brought by the 
plitf. for a declaration that the agreement for sale 
had been dissolved by the act of the deft. in 
becoming an alien enemy :—Held: the power of 
attorney having been given by deft. at a time when 
he was not an alien enemy, & being irrevocable 
for a year was not avoided by his subsequently 
becoming an alien enemy ; the agreement entered 
into by the attorney in execution of the power 
did not involve any intercourse with the enemy, 
& was not therefore within the mischief of the 
common law or of the Trading with the Knemy 
Proclamation of Sept. 9, 1914, or of the Trading 
with the Enemy Acts, & was accordingly valid ; 
the sale could therefore legally be cairied out by 
the attorney & if necessary be completed by 
a vesting order under Trustee Act, 1898 (c. 53).— 
TINGLEY v. MULLER, [1917] 2 Ch. 1413; 86L. J. Ch. 
625; 116 L. T. 482; 337. L. BR. 369, C. A. 


Annotations :—Mentd. Naylor, Benzon v. Krainische 
Industrie Gesellschaft, [1918] 1 K. B. 331; Rodriquez v. 
Speyer, [1919] A. ©. 59; Ie Sutherland, Bechoff v. 

Bubna (1921), 65 Sol. Jo. 513. 








iv. Trustee out of Jurisdiction. 

See, now, Trustee Act, 1925 (c. 19), 5. 44 (il) (0). 

1812. Whether order made.] — 1n a _ case 
where the master had found that one of three 
trustees under a will had become embarrassed in 
his circumstances, had been declared bhpt., & 
had gone, & then was, out of the jurisdiction of the 
ct. the judge made an order, under the Trustee Act, 
1850 (c. 60), 5s. 10, vesting the estate in the two 
continuing trustees.—He Eiuiorr’s Trust state 
(1851), 17 L. T. O. S. 162. 

1813. .|—Vesting order madc in the exors. 
of a deceased mtvee. in fec, whose heir-at-law was 
residing out of the jurisdiction——Re Lra’s TRusr 
(1858), 6 W. R. 482. 

1814. .|—A legal estate vested in a mtgee. 
having descended on two co-parcencrs one of whom 
was out of the jurisdiction, an order was made 
vesting it in the other alone.—Ite TEMPLER’S 
Trusts (1864), 4 New Rep. 494. 

1815. .}—There being a direction in a will 
to sell real estate without naming the persons to 
sell, & no devise of the real estate, & it not being 
clear that there was a sufficient legal power of 
sale, implied, in the exor., or a sufficient charge of 











on the ground that it will not reduco 
their number.—He Spinks’ TRUSTS 
(1899), 6 B. Cc. R. 375.—CAN. 
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Sect. 8.—Tenure and transmission of trust property: 
Sub-sect. 4, D. (a) tiv., v., vi., vii. & viii.) 


debts to enable him to convey the Iegal estate to 
a purchaser, the ct. at the hearing, directed a sale, 
declaring the heir-at-law, who was out of the 
jurisdiction, a trustee within the meaning of 
Trustee Act, 1850 (c. 60), & made a vesting order 
under sect. 0 of that Act..-HOOPER v. STRUTTON 
(1864), 12 W. ht. 367. 

1816. -~-—-.|—The persons having power to 
appoint new trustecs of a marriage settlement, 
viz. the husband & wife, appointed a new trustee 
in the place of one who had absconded abroad, & 
jointly with the continuing trustee. The trustee 
who had absconded declined to join in the appoint- 
ment, & to execute the necessary transfers. The 
property subject to the trusts of the settlement 
consisted of policies of insurance, & mtges. It 
became therefore, impracticable, having regard 
to Conveyancing & Law of Property Act, 1881 
(c. 41), 8. 34 (3), to vest such property in the 
trustees without the assistance of the ct. A 
petition for a vesting order was accordingly 
presented, under the Trustee Acts 1850 (c. 60), & 
1852 (c. 55), by the husband & wife & the continu- 
ing trustee :— Held: the order asked for might be 
made; but the petition must be amended by 
adding the name of the proposed new trustee as co- 
petitioner.—He KEELEY’S Trusts (1885), 53 L. J. 
AST, 

1817. -|--On July 1, 1881, a house was 
mortgaged to B. for £350. On July 15, 1887, this 
mige, was transferred to J). in consideration of 
£385. This money was in fact found by S. & 'T. 
& the transfer was taken to D. as trustee for them, 
but there was no declaration of trust. Soon after 
the transfer TD. was adjudicated bkpt., & absconded. 
At the date of the petition he was out of the juris- 
diction, & could not be found. The mtgor. & S. & 
Tl. presented a petition under Trustee Act, 1850 
(c. 60), for an order vesting D.’s estate in S. & T. 
I).’s trustee in bkpcy. admitted he took no benc- 
ficial interest :—Held: the ct. had jurisdiction to 
make the vesting order. —/te BARBER’S MORTGAGE 
Trusts (1888), 58 lL. T. 308. 

1818. —-—-.|-—In 1858 frecholds were conveyed 
to a trustee for S., subject to a lease thereof, to S. 
The trustee died in 1870, & the legal estate vested 
in J., who went abroad in 1873. In 1892 the 
beneficial interest in the property was sold. A 
petition being presented that the legal estate 
might vest in the purchaser. The ct. made the 
order, without requiring service of the petition on 
J.— te STANLEY (1893), 62 L. J. Ch. 469; 68 TT. 





rt 41 W. RR. 348; 37 Sol. Jo. 285; 3 R. 
368. 

819. -——.1-—Re FITZHerBert’s SETTLEMENT 
Trusts, [1898] W. N. 58. 


Mortgages.|-—See MorTaacE, Vol. XXXV., pp. 
584, 616, Nos. 3205, 3527, 3528, 3530-3534. 


v. When Trustee Cannot be Found. 
See, now, Trustee Act, 1925 (c. 19), s. 44 (ii) (c). 
1820. Whether order made.| — On a petition 
under ‘I'rustee Act, 1850 (c. 60), of the personal 
representative of a mtgee. in fee, stating that the 
heir of the latter after diligent search could not 
be found, the ct. refused to make an order vesting 
the legal estate of the mtged. premises in petitioner. 


mee aaa await - 








Trusts AND TRUSTEES. 


~Re MEYRICK’s Estate (1850), 9 Hare, 116, 820; 
15 Jur. 505; 68 KE. R. 438, 749; sub nom. Re 
MEyRICK, Lz p. PAINE, 20 L. J. Ch. 336. 

1821. .|—Where a mtgee. in fee, who has 
never been in possession or in receipt of the rents 
& profits, has died intestate as to the mtged. 
hereditaments & his heir cannot be found, the ct. 
may under Trustee Act, 1850 (c. 60), make an 
order vesting the legal estate in his exors.—/e 
BopEn’s Trusr (1851), 1 De G. M. & G. 57; 21 
L. J. Ch. 316; 19 L. T. O. 8. 150; 16 Jur. 279; 42 
Sa 473, L. JJ.3 subsequent proceedings, 9 Hare, 
820. 

Annotation :—Folld. Re uea’s Trust (1858), 6 W, LR. 482. 

1822. .|\—One of two trustees was convicted 
of felony & sentenced to penal servitude, & upon 
an application to the palatine ct. a new trustec 
was appointed jointly with the remaining trustee. 
The trust property consisted of land partly within 
& partly without the jurisdiction of the palatine 
ct. On the appointment of the new trustee, the 
palatine ct. made an order vesting such part of the 
land as lay within that ct.’s jurisdiction in the new 
trustee & the remaining trustee. A petition was 
then presented to this ct. asking for an order 
vesting the remaining land in the new trustee 
& the remaining trustee. The evidence showed 
that the convict trustee could not be found :--- 
Held : as there was sufficient evidence that the con- 
vict trustee could not be found, the ct. had jurisdic- 
tion, under Trustee Act 1850 (c. 60), 8. 10, to make 
a vesting order, & would accordingly make such 
an order.— Re HULME’s Trusts (1887), 67 L. T. 13. 

1823. .|—Re BAnBER’s MorTUAGE TRusTS, 
No. 1817, ante. 

Mortgagor.} See Morra@aun, Vol. XXXV., 
p. 584, Nos. 3206, 3207, 











vi. On Dissolution of Corporation. 
See, now, Trustee Act, 1925 (c. 19), 8. 44 (ii) (¢). 
1824. Whether order made.|—When a limited 
liability co. goes into voluntary liquidation for 
the purpose of carrying out a sale of its property 

& receives the full purchase consideration, & after- 

wards becomes automatically dissolved by virtuc 

of Companies Act, 1862 (c. 89), s. 143, before the 
property has been legally conveyed to the pur- 
chaser, the ct. will in a proper case make an order 
under Trustee Act, 1898 (c. 53), vesting the 
property in the purchaser for all the estate of the 
co. therein at the date of its dissolution. —fe 

GENERAL ACCIDENT ASSURANCE Corpn., LTD., 

[1904] 1 Ch. 147; 73 L. J. Ch. 84; 89 L. T. 699 ; 

52 W. R. 332. 

Annotations :—N.F. Re Taylor’s Agreement Trusts, [1904] 
2 Ch. 737. Folld. Re Mills (Brierly Hill), Ltd., Smith 
v. Tho Co., [1905] W. N. 36; Re No. 9, Bomore Road, 
{1906] 1 Ch. 359. Mentd. Hastings Corpn. v. Letton, 
11908] 1K. B. 378. 

1825. ——..|—Re Mitts (Ricuarp) & Co. 

(BRIERLY TILL) Lrp., Smit v. THE Co., [1905] 

W.N. 36. 


Ba pa :— Folld. Re No. 9, Bomore Road, [1906] 1 Ch. 
5. 


1826, ——.|—He No. 9, BomorEe Roap, No. 
1180, ante. 


1827. ——.]—Re RupDINGTON LAND, No. 1182, 


ante. 
8. ——.]—Re ALBERT Roap, Norwoobd 


1828. 
(Nos. 56 & 58), No. 1181, ante. 


PART II. SECT. 8, SUB-SECT. 4.—D. (a) v. 
1820 i. Whether order made.j]—Re CRAIG'S ConTRACT, [1928] N. Z. I. 1k. 303.—N.Z. 


1824 i. Whether order made 
N.S. W. W.N. 165.—AUS 


PART II. SECT. 8, SUB-SECT. 4.—D. (a) vi. 
-}—Re CLARK & SOLOMONS’ AGREEMENTS TRUSTS (1905), 5 8. 


R. N. S. W. 498; 22 


Part Il.—TRvuste£eEs. 


vii. Trustee Dead Intestate. 

Sec, now, Trustee Act, 1925 (c. 19), s. 44 (v). 

1829. Whether order made—Where heir cannot 
be found.]|—Under a power in a settlement of real 
estate, a new trustee was duly appointed in the 
place of a sole trustee, deceased. The heir of 
deceased trustee could not be found, &, on petition, 
an order was made to vest the estate in the new 
trustee, & that upon consent he might pay the 
costs of the proccedings, & that such costs, with 
interest at 4 per cent. might form a charge on the 
inheritance.-- Hx p. DAVIES (1852), 16 Jur. 882. 

1830. ———- --—-.]-—In consideration of a sum of 
£350 advanced by U. to L. certain freehold pro- 
perty was conveyed to U. upon trust ‘in case the 
£350 should be paid to U., his exors., etc., within 
six months, then in trust for ].., his heirs or assigns, 
& at his or their request to reconvey the premises 
as he or they should direct ; but in case of default, 
upon trust that U., his heirs, etc., might without 
concurrence of L., his heirs, etc., sell & retain the 
£350 & interest ; & upon further trust to pay over 
the residue & surplus to L., his exors., etce.’? U. 
died intestate as to this property, & his heir-at-law 
could not be discovered :-- Held: this was a case 
within Trustee Act, 1850 (c. 60), & not a mere 
seculity for money, but one coupled with a trust.— 
Re UNbERWOOD (1857), 3 K. & J. 745; 30 LL. T 
O.S. 90; 5 W. ht. 866; 69 KE. R. 1310. 
alnnotations :-—Folld. Re Keeler’s Mortgage Trust (1862), 

1 New Hep: 44. Mentd. Ke Grange, Chadwick v. Grange, 

{1907) 1 Ch. 313. 

1831, ——— -| Re Keeuer’s MortTaaGe 
Thrust (1862), 1 New Rep. 44; 32 1. J. Ch. 101; 
9 Jur. N.S. 953; 11 W. R. 62. 

1832. Heir out of jurisdiction.|—The 
ct. may, under ‘Trustee Act, 1850 (c. 60), s. 9, 
make an order vesting in the exors. of deceased 
intgee. in fee, who has died intestate as to trust 
estate, the legal estate outstanding in the heir- 
at-law out of the jurisdiction of the ct., though 
the mtgee. had before her death been in the receipt 
of the rents & profits of the mtged. propert y.— 
oe SKITTER’S MORTGAGE TRusT (1856), 4 W. R. 





1833, —— - No administration taken out-—Lease- 
hold property.) Sembdle: the ct. has no jurisdiction 
under 'Trustee Acts to make a vesting order as to 
leaseholds, where the Jast surviving trustee has 
diced intestate, & no administration to his estate 
has been taken out, although such trustee never 
acted in the trusts of the will—Re RoBINSON’S 
WILL (1863), 2 New Rep. 504; 9 lL. T. 12; 9 
Jur. N.S. 885; 11 W. R. 1085. 
1834. .|—Re 
SETTLEMENT, No. 1209, ante. 

1835. Death without heirs.]-- Where a 
person absolutely conveyed to a purchaser for 
value his reversionary interest in freehold property 
then vested in trustees under a will, & he after- 
oo obtained from the trustees a conveyance to 
himself of the legal estate, & died without heirs, 
still having the outstanding legal estate, the ct., 
upon petition by the purchaser, made an order 
oboe Trustee Act, 1850 (c. 60), vesting the 
anata in petitioner & his heirs.—He WILxKIN- 
716; 12 W. i. eal . T. 89; 10 Jur. N. S. 
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PART II. SECT. 8, SUB-SECT. 6.— 
D. (a) vii. mare: ib 


18321. Whether order made—-H vir o 
nigra : = ut ower contained in the will, & diced 
{f Lurisdiction. Tho survivor of two lntestate as to the trust estate, leaving 


8 under a will in his lifetime 
era to convey the realty into the 
Olnt names of himself & a new trustee 


resident outside the jurisdiction who 
appointed by the widow in 
the deceased trustee under 


heirs, many of whoin were resident in 
distant places outside the jurisdiction. 
Upon petition by the beneficlarics & 
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villi. Trustee Refusing or Neglecting to Transfer. 

See, now, Trustee Act, 1925 (c. 19), s. 44 (vi). 

1836. Whether order made— Refusal to comply 
with order of court.|—On the refusal of a trustee 
to comply with an order directing the assignment 
of trust property, the ct., after a lapse of twenty- 
eight days, & on an ex p. application, made an 
order vesting the property in the peison entitled 

to it.—KnNiautr v. Knieut (1866), 14 L. T. 161. 
1837. ** Solely seised.’’|—Pltf. being, at 

the date of the contract, only equitably entitled 

under an agreement for sale from the beneficial 
owners, stipulated by parol that he should only 
be bound to show such title as he was himself 
entitled to require from his vendors ; it was also 
agreed that all the property, part of which was 
then copyhold, should be sold as freehold. The 
copyholds had as to a moiety been devised by 
testator to his daughter B. in fee, but were not 
surrendered to the uses of the will, After his 
death his two daughters A. & B. were admitted as 
coparceners, & the subsequent enfranchisement was 
made to them, their heirs, & assigns. After the 
cnfranchisement, A. being out of the jurisdiction, 
an order was obtained upon petition, under 

Trustee Act, 1850 (c. 60), 5. 9, vesting her out- 

standing legal estate in trustees for B. 
Negotiations in respect of the title were carricd 

on between the parties for three years, in the course 

of which the purchaser objected to the above order 

on the ground that it was ineffectual, & that a 

fresh order should be obtained under sect. 10 

of the Act. 

This was the principal requisition, & the only 
one with which pltf. retused to comply. In Dec. 
1861, the purchaser gave notice that unless, 
within one week, pltf. would comply, or consent to 
comply, with the requisitions sent therewith, he 
should require a good & marketable title to the 
whole property, & in default of such title being 
shown within five weeks, he should treat the 
contract as rescinded. After some further negotia- 
tion plitf., in Aug. 1865, filed his bill for specific 
performance :—Held: the notice to rescind was 
a waiver of all delay up to that time, & an 
admission that the contract was then in torce 
the vesting order had been properly made undcr 
Trustee Act, 1850 (c. 60), 5. 9. <A. being “ solely 
seised upon trust ” for B. both under the admission 
& under the enfranchisement ; consequently, the 
notice to rescind was bad, being also unreasonable 
in point of time.—McCMURRAY v. SPICER (1868), 
L. R. 5 Eq. 527; 37 L. J. Ch. 505; 18 L. T. 116; 
16 W. f. 332. 

Annotations :—Refd. Webb v. Hughes (1870), L. %. 10 Hq. 
281; MecWrory v. Alderdale Hatate C'o., [1918] A. C. 503. 
1838. Attempt to extort money.|—The ct. 

will make a vesting order under Trustee Act, 

1852 (c. 55), 5. 2, to defeat an attempt at ex- 

tortion on the part of a trustee.—J%e O’ DONNELL’sS 

Trusts (1871), 19 W. RR. 522. 

1839. ——.]—One of three joint mtgees., who 
were trustees, went abroad, & in his absence the 
mige. was paid off, & by a deed, to which he, with 
the other trustecs, was named a party, but which 
he never executed, the debt & security, except 
the legal estate outstanding in him, were vested 
in the transferee of the mtge. Afterwards a new 











the new trustec, an order was made 
appointing w second trustee who was 
resident within the jurisdiction, & 
vesting the realty in him & the trustco 
appointed by the widow.—J?e_ Bosst's 
(DROKASFD) ESTATE (1896), 4 B.C. . 
584.—CAN. 
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Scet. 8.—Tenure and transmission of trust property: 

Sub-sect. 4, D. (a) viii. & ia, & (6) 4, wd. & 111.) 
trustee was by deed appointed a trustec in his 
place :—Held: the neglect or refusal of the old 
trustee to convey the outstanding legal estate 
brought the case within the Trustee Acts, & the 
ct. had jurisdiction under those Acts to vest in the 
transferee the outstanding legal cstate.—He 
Meee MorreacE Trusts (1876), 3 Ch. D. 


1840. .|—Testator devised real estate to 
trustees in trust to permit A. to receive the rents 
during his life ; &, upon his decease, to permit the 
cldest son of A. to receive the rents during his life ; 
&, ‘ upon the decease of such eldest son,’’ in trust 
{o convey the estate ‘‘ to the right heir male of A. 
& lus heirs.” A. survived testator, & died in the 
year 1857, leaving B. his eldest son him surviving. 
The trustees refusing to convey the legal estate, 
J3. presented a petition asking for a vesting order : 
——Held: the general rule that the heir of a person 
named in a will must be ascertained as soon as 
possible applied ; B. was ascertained to be “ the 
right heir male of A.” upon A.’s death in 1857 ; 
& he was therefore entitled to a vesting order.— 
Re GRAYSON (1879), 48 L. J. Ch. 854; 40 L. T. 
98; 27 W. KR. 534. 


anoranon gy tele. Lucas-Tooth v. Lucas-Tooth, [1921] 
©. 594. 


1841. —— Wilful refusal.|—The ct. has juris- 
diction, under Trustee Act, 1852 (c. 55), 5. 2, 
tou vest land in the beneficiaries absolutcly 
entitled thereto, where the trustee thereof wil- 
fully refuses to convey to them, although the 
land & the trustee are both in Ireland, & the 
trusts were created by an Irish settlement.— Pe 
STEELE, GOLD v. BRENNAN (1885), 53 L. T. 716; 
2'T. L. R. 180. 

1842, ——— Title in doubt.]—A refusal by 
wtrustee to convey is not wilful within the mean- 
ing of the Trustee Act, 1852 (c. 55), s. 2, if the 
title of the person asking for the conveyance 
is disputed & the trustee entertains a bond fide 
doubt as to it. A copyhold was vested in a trustee 
under the will of M. The beneficial interest was 
vested as follows: A., B., & C. one-sixth each, 
}). one-fourth. As to the remaining fourth, it 
Was questionable whether under the will of EE. 
it had passed to A., B., (., & D., in equal shares, or 
to S., since deceased, of whose will A. & F. were 
the trustees. The copyhold was sold to X, & 
A., B., C., & D. as beneficial owners, & according 
to their respective shares & interests, & A. & F., as 
trustees, conveyed it by deed to X., the purchase- 
money being paid thus: to A., B., & C. one-sixth 
each, to D. one-fourth, & the remaining fourth to 
A.& F.C. shortly afterwards brought his action 
against the trustee under M.’s will, & A. & F., as 
trustees of S.’s will, to establish that no share had 
passed under S.’s will, & that the purchase-money 
ought to have been differently apportioned. 
The judge held that the fourth share had passed 
under the will of S., & that the purchase-money 
had been rightly apportioned, & he accordingly 
dismissed the action. After this X. applied to the 
trustee to surrender to him, which the trustee 
declined to do. X. then petitioned for a vesting 
order. Before the petition was heard, A. gave 
notice that she reserved all her right under the will 
of HK. :—Held: the refusal of the trustee was not 








PART II, SECT. 8, SUB-SECT. 4.— 
D. (a) viii. 


1840 i. Whether order made.|] ~— Re 
Bossi’s Sarena ESTATE (1896), 
4 B.C. R. 584.—CAN, 

1840 ii. BEALE t. BRAGG: 
{1902) 11. 2. 99.— IR, 


Enea) foes 


1840 iii. —~- -.] —- Fe 
Trusts, [1906] 1 I. R. 236.—IR. 
PART II. SECT. 8, SUB-SECT. 4.— 
D. (b) i. 


ad. Whether order made— Surviving 
representative vut of jurisdiction.) — 


TRUSTS AND TRUSTEES. 


wilful within Trustee Act, 1852 (c. 55), 5s. 2, 
& a vesting order could not be made.—Re MILs’ 
Trusts (1888), 40 Ch. D. 14; 60 L. T. 442; 37 
W. RR. 81, 0. A. 


ix. Z'rusice Lunatic. 

1848. Whether order made—To vest property in 
mortgagee.|—-The legal estate of a married woman, 
in customary freeholds, was vested in a lunatic 
trustee, in trust for the married woman, during 
the joint lives of herself & her husband, for her 
separate use, without restriction as to alienation 
or anticipation, with remainder in case she sur- 
vived her husband, to her absolutely ; but in case 
she died in his lifetime, to such uses as she should 
appoint; no trusts were declared in default of 
appointment. She mortgaged the estate by deed 
enrolled under Fines & Recoveries Act, 1833 
(c. 74). The ct., on a petition under Trustee Act, 
vested the legal estate in the mtgee.—TORBUCK v. 
Mo Re HEwirson (1852), 19 L. 'T. O. S. 
342, L. C. 

1844. Land in Ireland.| —Ihe surviving 
trustee of property, consisting partly of land 
in Ireland, having become lunatic, an order was 
made upon a petition instituted both in Lunacy 
& inthe Ch. Div., appointing new trustecs & vesting 
the Trish land in them.—e LAaMOTTE (1876), 4 
Ch. D. 325; 386 L. T. 231; 25 W. R. 149, CO. A. 

1845, —— ——.|]—/te Smytn, No. 1739, ante. 

1846, -——.]—'he Abbeydale Freehold Land 
Socicty, an unregistered society, was constituted 
by a deed of trust for the purchase & improvement 
of an estate which had been laid out in allotments, 
& for the resale of it in those allotments at the 
prices also therein specified to the individual 
members of the society, who exceeded twenty. 
The land was vested in two trustees. The trust 
deed provided that the society was not intended 
to form a partnership, & that no individual member 
or members should have power to contract on 
behalf of or to bind the other members, but 
that all contracts to be binding on the socicty 
should be by the committee or trustees. The 
surviving trustee having become of unsound 
mind, the ct. made an order vesting 50 much of the 
estate as still remained in him in new trusteepr 
appointed by the members of the society under the 
provisions of their rules.—Re SIDDALL (1885), 29 
Ch. D. 1; 510. J. Ch. 682; 52 L. T. 1145 33 
W.R. 509; 1 'T. 1. R. 200, C. A. 

Annotations :-— Mentd. Ite Jones, Clegg v. Ellison, (1898) 2 
pe Re Russell Institution, Figgins v. Baghino, [1898] 
—— .J—Sce Lunatics, Vol. XXXILI., pp. 222- 

226, Nos. 1316-1318, 1827, 1828, 1830-1335, 1346- 

1359. 





(6) As to Stock and Choses in Action. 
i. In General. 


1847. Whether order made—lIn case of construc- 
tive trust..—He ANGELO, Ea p. Frirn, No. 1452, 
ante. 

1848. ——— To vest property in cestui que trust— 
Trustees within jurisdiction.|—Where a chose in 
action is vested in two trustees within the juris- 
diction, the ct. will not make an order vesting it 
in the cestuis que trust only.— Re BRaAss’s TRUSTS 
(1856), 4 W. R. 764. 


Shares in a joint stock mining co. 
aro ‘shares’? within Statute of 
Trusts, 1864 (No. 234), s. 25, & where 
the surviving representative of @& 
person in whose name they stand, is 
out of the jurisdiction, an order under 
that sect. may be made, vesting the 


RUTHVEN’S 


Part IJ.—TRusteeEs. 


1849. To effect variation of settlements.|— 
Where a vesting order was required to carry into 
effect an order for variation of settlements, the 
ct., exercised jurisdiction under Trustee Act, 1893 
(c. 53), s. 35, & made a vesting order.—STORER v. 
STORER (1894), 11 R. 618. 





li. On Appointment of Trustee by Court. 

See, now, Trustee Act, 1925 (c. 19), s. 51 (1) (i). 

1850. Whether order made—No representation 
taken out to surviving trustee.]|—Detition for the 
appointment of new trustees & a vesting order 
under Trustee Act, 1850 (c. 60). The trust fund 
was @ sum of stock, & no representation had been 
taken out to the surviving trustee. The ct. refused 
to make the order.—Re Frost’s Trusr (1851), 
20 L. J. Ch. 112; 16. 'T. O.S. 481; 15 Jur. 644. 

1851. ——.|—Fte WRYAN’S SETTLEMENT 
(1861), 7 Jur. N.S. 1121. 

1852, -|—Where the legal personal 
1epresentative of the last surviving trustee of a 
settlement was dead, the ct. made an order vesting 
stock standing in the name of the last surviving 
trustee in the persons entitled thereto.—Jie 
enn SETTLEMENT TRust (1880), 42 L. T. 
79. 

1853. .|}—A married woman who was sur- 
viving legal personal representative of testator, in 
exercise of a power reserved to her by her marriage 
settlement, made her will, & appointed her husband 
sole exor. The husband proved the will, & also 
obtained Ietters of administration to all other his 
wife’s personal estate. He also applied for 
supplemental letters of administration, to enable 
him to continue the chain of representation to 
testator; but they were refused by the Ct. of 
Probate. 

he ct. made an order, appointing the husband 
trustee of the trust, funds which were standing in 
testator’s name, & vesting in him the right to 
transfer them.—J’e HERBERT’S WILL (1860), 8 
W. R. 272, 














1854, ----.]) Dr Soyris v. Di Sox res (1889), 
S74. T. Jo. 93. 
1855. - ---.] —~- Re SvockEN’s SbHTTLEMENT 


Thrusts, [1893] W. N. 203. 


iil. Z'rusice under Disabilily. 
vas now, Trustee Act, 1925 (c. 19), 5. SL (1) (ii) 
it). 

1856. Whether order made—-Infancy.|—he sole 
trustee of money for A. & B. invested it in stock, in 
the joint names of himself & B., an infant. After 
the deaths of the trustee & A., the infant was held 
to be a trustee within the Trustee Acts, & a vesting 
order was made.—SANDERS v. Homin (1858), 25 
Boeav, 467; 31 L. T. O. S. 94; 6 W. TR. 4763; 53 
KK, R. 715. 

1857, — — .|~ Where an investment in 
Consols had been made by cxors., by mistake, in 
the names of infants :—Held: for the purposes of 
reinvestment, the infants must be considered as 
{rustees for the exors., & a declaration made to 
that effect.—Rivus v. Rives, (1866), 14 1. T. 351. 

1858. .|—Testator bequeathed a 
legacy to each child & directed his exors. to stand 
possessed of his residuary estate in trust for all his 
children, the shares of those under age to be 











right to transfer them.—Re SAUNDERS, 
Bryant v. SAUNDERS (1878), 4 V.L. R. 
(Kq.) 215.—AUS. 

® No personal representative 
of last surviving trustee.] — Trustces, 
in whose name a sum of English rail- 
Way stock stood, died, & there was no 
personal representative of the survivor. 





New trustees were appointed under a 
power in the settlement :— Held: 
the absence of a personal representa- 
five, thore was no jurisdiction under 
Trustec Act, 1893, to make an order 
vesting in the trustees so appointed 
the rigbt to call for the transfer of the 
stock.—Ff?e Canu's Trusts, 11895) 1 


747 


invested in Consols, & paid to them at twenty-one 
or marriage. There were trusts for maintenance, 
education, & accumulation for the benefit of the 
infants. Two exors. invested the legacies & shares 
of two of the infants in Consols in their own & the 
infants’ names, & dicd leaving the infants sur- 
viving :—Held: the definition of ‘“ trustee’? in 
Trustee ‘Act, 1850 (c. 60), s. 2, included the case of 
Jonsols which had been transferred into the name 
of an infant who was the sole beneficial owner of 
them, but subject to a direction in regard to main- 
tenance or otherwise, vested in somebody else, & 
which direction could not in this case be practically 
performed so long as the Consols remained in the 
name of the infant; & the infants should be 
treated as trustces of the Consols; & the legal 
personal representative of the last surviving 
trustee under the will was appointed to transfer 
the Consols into ct.—GARDNER v. COWLES (1876), 
3 Ch. D. 304; 24 W. R. 920. 
Annotatwn :—Folld. Re Findlay (1886), 32 Ch. 1, 221, 

1859. .}—Where stock to which an 
infant was bencticially entitled had been invested 
in the joint names of himself & another petsun :— 
Held: the ct. had jurisdiction under Trustee 
Act, 1852 (c. 55), s. 3, to make an order vest- 
ing in such other person the right to transfer 
such stock.—Re Harwoob (INFANTS) (1882), 20 
Ch. D. 5386; 51 1. J. Ch. 578; 30 W. R. 595. 
Annotations :—Folld. Ive Barnett, Foster ¢. Barnett (1889), 

611. T. 676; 2 Dehaynin, [1910] 1 Ch, 223. 

1860. .j—-Under the will of her father, 
a domiciled Scotsman, who made his will in the 
Scottish form, an infant was entitled to a legacy. 
The will contained no express trust for main- 
tenance. The Ct. of Session in Scotland appointed 
a curator bonis to the infant, who received the 
legacy, & invested it in the purchase of some New 
Zealand stock, in the sole name of the infant. This 
stock was transferable at the Bank of England. It 
was the only property of the infant, & the income 
derived from it was not sulficient to provide for 
her maintenance & education. The Ct. of Session 
authorised the curator bonis to advance from time 
to time sums out of capital, not exceeding in all 
£100, for the purpose of supplementing the income 
of the infant, & enabling her to be placed at a 
suitable school. The cyvrator boris, as next friend, 
presented a petition, asking that the right to trans- 
fer £100 of the New Zealand stock might vest in 
him, & that he might be at liberty to sell & transfer 
the same, & to apply the proceeds in or towards 
the maintenance or education of the infant; that 
the dividends which had accrued, & which might, 
during the minority of the infant, accrue on the 
stock, or on the residue thereof after the transfer, 
night be paid to him, he undertaking to apply 
them in or towards the maintenance or education 
of the infant; & that he might be appointed 
guardian :—J/eld: the infant was a “ trustce”’ 
of the stock, within the meaning of Trustee Acts 
& an order was made vesting the right to transfer 
£100 of the stock in the next friend, who was 
appointed guardian to the infant, & liberty was 
given to him to sell & transfer the same, & to apply 
the proceeds in or towards the maintenance or 
education of the infant ; & the dividends accrued 
& to accrue during the minority of the infant, 
should be paid to the guardian, he undertaking to 














I. R.172.—IR. 
PART II. SECT. 8, SUB-SECT. 4.— 
D. (b) ii, 


in 


{. lV hether order made—No represen- 
tation taken out to survimng t e.] 
—IRe M‘'CarRTHY’s Trusts (1878), 1 
L. kt. Lr. 16.—IR. 


748 


Sect. 8.— Tenure and transmission of trust property : 
Sub-sect. 4, D. (b) tid, iw., v., vi., vit. & viii, 
& FE. (a) & (b).] 


apply them in or towards her maintenance or 
education.—Re FinpLay (AN INFANT) (1886), 
32 Ch. D. 221, 641; 55 L. J. Ch. 395. 
Annotation :-—Refd. Re Dehaynin, [1910] 1 Ch. 223. 

1861. .j— Infants were entitled under 
a will to certain legacies, which had been invested 
in Consols in the names of the exor. & extrix., & 
of the infant in each case entitled thereto :— 
lfeld: the ct. would, under Trustee Act, 1852 
(c. 55), s. 3, make an order vesting in the exor. 
& extrix. the right to transfer the stock & receive 
the dividends accrued prior to the transfer.— Ie 
Barnert, FostTsn v. BARNETT, (1889), 61 L. T. 676. 
Annotation :— Folld. #co Dehaynin, {1910} 1 Ch. 223. 

1862. ——-- —--—— Stock in name of infant & 
another.|—Where stock to which an infant was 
beneficially entitled had been invested in the joint 
names of himself & another person :—Held: the 
ct. had jurisdiction under Trustee Act, 1893 (c. 53), 
8. 35 (1) (ii) (a), notwithstanding some slight 
difference in the language of this scct. & sub- 
sects. as compared with Trustee Act, 1852 
(c. 55), 8. 3, to make an order vesting the right to 
transfer such stock in the infant’s guardian.-- 
Re DENAYNIN, [1910] 1 Ch. 228; 709 L. J. Ch. 131; 
101 L. TT. 708, CG. A. 








iv. Trustee Oul of Jurisdiction. 
era now, Trustee Act, 1025 (c. 19), s. 51 (1) 
li , 

1863. Whether order made.j-—'l'estator gave an 
annuity to his widow, & the residue of his estate 
to his children. The cxors. paid testator’s debts 
& legacies, & purchased stock in their names, to 
answer the annuity, & paid the dividends to the 
widow. Once of the exors. went to reside abroad, & 
the other died :—Held: they were trustees of the 
stock within 11 Geo. 4 & 1 Will. 4, ¢. 60.—Fa p. 
DoveER (1834), 5 Sim. 500; 58 KH. RR. 425. 

1864, —— .|—Trustee Act, 1850 (c. 60), s. 22, 
authorises an order vesting the right to receive 
future dividends. 

One of four trustees of a sum of stock being out of 
the jurisdiction, an order was made under the 
above sect. vesting the right to receive the divi- 
dends in the other three, but was, on the appeal 
by the bank, varied by restricting it to the divi- 
dends to accrue due during the joint lives of the 
three.-~#te PREYTON’sS SterrLEMENT (1858), 2 De 
G.A J. 200; 25 Beav. 3173 SLL. TL. O. S. 127; 
' sue N.S. 469; 6 W. R. 458; 41 E.R. 1000, 

1865. - —.]—J/?e TRUBEE’s TrRusts, No. 1880, 
post, 

When Trustee Cannot be Found. 
See, now, Trustee Act, 1925 (c. 19), 5. 51 (1) 
il) (¢). 

1866. Whether order made-—-Appointment of 
new liquidator.|—After an order had been made for 
the compulsory winding up of a co. A. was ap- 
pointed official liquidator. <A. afterwards ab- 
sconded, & he was removed from the post of official 
liquidator, & in his place C. was appointed official 
liquidator. It was then found that a sum of 
Consols, part of the assets of the co., was standing 
in A,’s name as official liquidator. An application, 
under Trustee Act 1850 (c. 60), ss. 22, 43, was 
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1863 i. Whether order made.J|—Where 
shares in a railway co. stood in the 


was dead, & the other had left the 
colony & had not been heard of for 
many years, the ct., upon the petition 

of tbe person claiming to be bene- 
naiues of two trustees, one of whow  ficially cntitled, nade an order vosting 
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therefore made by motion cz parte for an order to 
vest such sum of Consols in C. as official liquidator. 
A. had become bkpt. & could not be found :— 
Held: the ct. had jurisdiction to make the order 
asked for upon motion ; but, except in simple cases 
like the present, the application should be made by 
etition.— Ite CAPITAL FirE INSURANCE ASSOCN., 

TD. (1886), 55 L. T. 633. 
[1806 | 


es i a v. SUFFIELD, 





: |— Re VanrEyY’s WILL Trusts (1898), 
42 Sol. Jo. 781. 

1869. — Vesting of patent rights.|—J?c 
HuarTn’s Parent (1912), 56 Sol. Jo. 588; 29 
R. P. C. 389, 


vi. On Dissolution of Corporation. 
ae now, Trustee Act, 1925 (c. 19), 5. 51 (1) 
ii) (ce). 

1870. Whether order made.}—Re ‘TAYLOR’s 
AGREEMENT Trusts, No. 1184, anle. 

1871, ——~.|--A dissolved co. is a ‘‘ trustee who 
cannot be found,” & a patent inadvertently over- 
looked & not assigned, & of which the dissolved co. 
still appeared on the register of patents as the 
proprietor, can be dealt with by a vesting order 
made on petition under Trustee Act, 1893 (c. 53), 
ss. 25, 35, 36, & Patents & Designs Act, 1907 
{c. 29), s. 72, & does not merge in the Crown.— 
Re Durron’s PATENTS (1923), 67 Sol. Jo. 408 ; 40 
Rw. P. C. 84. 


vii. J'rustee Refusing or Neglecting to Transfer. 
_See, now, Trustee Act, 1925 (c. 19), s. 51 (1) 
(ii) (d), (e). ea 

1872. Whether order made.}|— The surviving 
trustee of a sum of stock neglected for twenty- 
eight days, after a request in writing had becn 
made to him by persons who had been duly 
appointed new trustees, to transfer the stock to 
them. The ct. held that they were persons 
absolutely entitled to the stock within the meaning 
of Trustee Act, 1850 (c. 60), & ordered the stock 
to be transferred to them.-—Re RUSSELL’s TRUST 
(1851), 1 Sim. N.S. 404; 20 L. J. Ch. 1965 15 
Jur. 100; 61 KE. R. 156. 

1873. —--~.|—-Where a trustee neglects or refuses 
to receive the dividends on a sum of stock, the ct. 
can vest in another person only the right to receive 
the dividends in respect of which there has 
been such neglect or refusal.—Re HARTNALL, Ka p. 
Hopnasrs (1852), 5 De G. & Sm. 111; 21 L. J. Ch. 
$84; 18 L. T. O. S. 315; 64 EB. R. 1041. 


Annotations :—Distd. Ie Peyton’s Settlmt. (1858), 27 
L. J. Ch. 476. Folld. Jee Hyatt’s Trusts (1882), 21 Ch. D. 





1874. .|—-A trustee having refused to con- 
vey certain shares to new trustees duly appointed, 
a notice was served upon him under Trustee Act, 
1850 (c. 60), s. 24; &, on a petition being after- 
wards presented, which was not served on the 
recusant trustee, the ct. made a vesting order.— 
Re BAXTEnR’s WiLL Trusts (1854), 2 Sm. & G., 
App. V. 

1875. ene ree Trustee Act held to apply to 
a case in which the exor. of a surviving trustee had 
not proved the will & had neglected to transfer 
stock on the requisition of new trustees appointed 
out of ct. 

The ct. directed the circumstances bringing a 
case within the Trustee Act to be inserted in an 


in her the right to deal with the shares. 
—Re MITCHELL’S (LADY) TRUST ESTATE 
(1879), 5 V. L. lt. (Eq.) 42.— AUS. 
1863 li. ——.] — Re O’GORMAN’S 
Trusr (1800), 25 L. HR. ir. 93.—I1R. 
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order vesting the right to transfer stock.—Re 
ELLIS’ SETTLEMENT (1857), 24 Beav. 426; 53 
ii. R. 422, 

dan aation :—Refd. 2c Robinson’s Will (1863), 2 New Rep. 


1876. .|—On the neglect of old trustees to 
transfer stock to new trustees appointed by the 
ct., this ct. will, upon motion, vest the right to 
transfer the stock in the new trustees, & that 
whether the order upon the old trustees was made 
in a cause or upon petition.—te LIOLBROOK’s 
WILL (1859), 29 L. J. Ch. 200; 1 L. T. 18; 5 
Jur. N.S. 1383; 8 W. 2. 3. 

1877. —— .|--Trustee Act, 1850 (c. 60), gives 
power to the ct. to make a vesting order in cases 
where a sole trustee, or one of two or more trustees 
of stock, shall refuse to transfer the same according 
to the direction of the person absolutely entitled. 
In a case where there were two trustees, & both 
refused to transfer :-- Held: the Act did not apply. 
—Ite SPAWFORTIV’S SETTLEMENT Trusts (1864), 
10 L. T. 641; 12 W. R. 978. 

SN :—Expld. Jte Hyatt’s Trusts (1882), 21 Ch. D. 


1878. -.|—Having regard to the _ inter- 
pretation clause (sect. 2) of Trustee Act, 1850 
(c. 60), the expression ‘‘ sole trustee ” in the Act 
includes all trustees who are jointly entitled. 
Consequently, where two trustees of stock refused 
to transfer it to two new trustecs duly appointed 
under a power :—Held: the ct. had jurisdiction 
under sect. 23 to make an order vesting the stock 
in the new trustees.— Re HYari’s Trusts (1882), 
21 Ch. D. 846; 51 L. J. Ch. 742. 

ite —~-J— Re KEELEY’s Trusts, No. 1816, 
ante. 











s. 25, the ct. has power to make a vesting order in 
relation to stock standing in the sole name of a 
domiciled Scotsman, whose exor. has proved his 
will in Scotland, but has not proved it in England, 
& who is resident in Scotland.—Re TRUBER’S 
Trusts, [1892] 3 Ch. 55; 61 L. J. Ch. 715; 67 
fi. ‘T. 161; 40 W. R. 552; 36 Sol. Jo. 503. 

tae -——.]—Jte Kwox’s Trusts, No. 1916, 
post. 

1882. —-— Trustee not appearing on petitlon— 
Necessity for affidavit of service of request.]-—The 
ct. will make a vesting order under Trustee Act, 
1893 (c. 53), s. 85 (1) (ii) (d), where the trustee 
docs not appear on the petition, provided an 
wWlidavit is filed stating that the petition has been 
served on the trustee, & also that the request, 
in writing, addressed & sent to him in accordance 
with the terms of such sect., has not been returned 
by the Post Office.—Re Srruve’s Trusts (1912), 
56 Sol. Jo. 551. 


vii. Trustee Lunatic. 


Sec Lunatics, Vol. XXXIII., pp. 217, 218, 
224-226, Nos, 1249-1251, 1260-1262, 1346-1359. 


FE. Form and Contents of Order. 
(a) In General. 
; 1883. Form of order—Vesting mortgage debt.]— 
Practice Nore, [1920] W. N. 116. 

1884, —— Vesting rentcharge.]—Re ITARRISON 

ete 2 Seton’s Judgments & Orders, 7th ed. 
. 

1885. Must not exceed original order.]—An 
order under the Trustee Act, 1852 (c. 55), vesting 
the right to receive dividends on the refusal 
of the person ordered to receive the samo, 





1880. ——.]—Under Trustee Act, 1850 (c. 60), | 
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must not deal with a larger subject-matter than 
the previous order which it proposes to enforce.— 
SKYNNER v. PELICHET (1860), 9 W. R. 191. 

1886. Vesting property in continuing trus- 
tees— Old trustee lunatic or bankrupt.] —/?c JAMES 
(1913), Underhill’s Law of Trusts & Trustees, 8th 
ed., 403, n. 

1 














: .| — Re JessEL (1913), 
brea Law of Trusts & Trustees, 8th ed., 
jan 

1888. Contents of order—Circumstances bringing 
case within Act.|—Vesting order prefaced with a 
statement that A. was a trustce within the meaning 
of the Act, & died without an heir.—HUuGHKS v. 
WELLS (1854), 2 W. R. 575. 

1889. —-— ---—.] ~Re Huis’ SerrLtementr, No. 
1875, ante. 

1890. —-— - Description of property to be vested.] — 
A. vesting order should contain some description of 
the property intended to be comprised in it.— Pe 
Orb’s Trust (1855), 3 W. R. 386. 

1891. —— Recitals when order made in 
chambers.|—-Rte TWEEDY, No. 1751, anle. 

1892. Supplemental order—Death of one trustee 
after original order made.|—An order of ct. had 
been made vesting property in three trustees 
jointly with a fourth. Before certain evidence 
could be obtained to warrant formally the order 
made, the fourth trustee died :—Heild: a supple- 
mental order was necessary, stating the fact.—/e 
IIAVELOCK’S Trusts (1865), 35 L. J. Ch. 2285 18 
L. T. 272; 11 Jur. N.S. 906; 14 W. BR. 26; 
subsequent proceedings, 14 W. Kt. 174. 


(b) Direction lo Transfer. 

1893. Whether direction to transfer to new 
trustee’s own name.|—-A sum of money in the 
funds, standing in the name of two trustees of a 
Friendly Society, one of whom had absconded, 
ordered to be transferred by the other trustee into 
his own name, jointly with that of another trustee, 
elected in the room of him who had absconded.— 
Re FRIENDLY SociETy (1822), 1 Sim. & St. 82; 
57 i. R. 33. 

1894. .|\—A sum of £500 stood scttled on 
the trusts of a marriage settlement. The trustees 
were dead; there were no children ; the wife was 
fifty-eight years old, & had assigned all her interest 
to her husband, who was one of the cestuis que 
trust. On the petition of husband & wife the ct. 
ordered that the right to transfer might vest in the 
husband, & that he might transfer to himself.— 
Re RYAN’S SETTLEMENT (1860), 7 Jur. N.S. 10609 ; 
9 W. R. 1373; subsequent proceedings (1861), 7 Jur. 
N.S. 1121. 

1895. .|-- (1) Where an order is made on 
the appointment of new trustees by the court, 
under Trustee Act, 1850 (c. 60), s. 35, & Trustee 
Act, 1852 (c. 55), vesting the right to call for 
a transfer of & to transfer stock, & to receive 
the dividends or income thereof, it is not necessary 
that the order should direct the trustees to transfer 
it into their own names, or that the name of the 
proposed transferee should appear in the orders. 

The language of Trustee Act, 1852 (c. 55), 
s. 31, authorises the ct. to vest in the trustees 
the right to transfer ‘‘to any purchaser or pur- 
chasers,’? but those words should only be inserted 
where there is a special reason for doing so. 

(2) ‘*Stock’’ in Trustee Acts 1850 (c. 60), & 
Trustec Act, 1852 (c. 55), includes shares in 
a limited co., whether fully paid up or not.— 
Re NEw ZEALAND RUST & LOAN Co., [1893] 1 
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Ch. 403; 621. J. Ch. 262; 68 L. T. 593; 41 W. R. 
4573; 37 Sol. Jo. 463; 22. 151, GC. A. 


Annotations :—As to (1) Expld. Re Gregson, [1893] 3 Ch. 233, 
N.F, Ze Joliffe's Trusts (1393), 68 L. I. 747. 


1896. -}—The common form of vesting order 
as to stock or shares upon the appointment of new 
trustees by the ct. need not be departed from where 
it is intended to be to the effect that the trustees 
shall hold the stock or shares themselves, & it is 
not affected by the order made in Re The New 
Zealand Trust & Loan Co., No. 1895, ante. But 
that order is applicable to a case where the trustees 
do not desire to become shareholders & expose 
Eeclee to liability in respect of shares not fully 
paid. 

It is, however, perfectly competent for a judge 
to make an order in either form.—Re GREGSON, 
[1893] 3 Ch. 233; 62 7. J. Ch. 764; 609 L. T. 73; 
4) W. It. 641; 87 Sol. Jo. 542; 2 R. 513, C. A. 
Annotation: Apld, Ie C. M. G., [1898] 2 Ch. 324. 

1897. .|—This was a petition for the 
appointment of new trustees of a will, & for an 
order vesting in the new trustees a surn of Consols : 
—Held: the proper form of order should, after 
appointing the new trustees, go on to direct the 
trustees to transfer the stock into their own names. 
-——fte JoLIFFL’s TRUSTS (1893), 68 L. T. 747; 8 
Jt. 718. 

1898. —-—.]~-An order under ‘Trustee Act, 
1893 (ec. 58), 8. 35, vesting stock in {trustees should 
direct the trustees to transfer the stock into their 
own names.—Re PRICE (1894), 8 R. 621. 

--— In lunacy proceedings.|— See LUNATICS, 
Vol. XXXITI., p. 220, No. 1294. 

1899. Trust funds invested on unauthorised secur!- 
aie Rea of order on appointment of new 
trustees where the trust funds are invested on 
unauthorized securities & it is desired not to 
transfer them into the names of the new trustees, 
but to sell them & reinvest the funds in accordance 
with the trusts of the settlement.—Re PEACOCK 
(1880), 14 Ch. D. 212; 49 L. J. Ch. 228; 50 
lL. J. Ch. 380; 431. T. 99; 28 W. R. 801, CG. A. 


Annotation : —-Expld. I?e New Zealand Trust & Loan Co., 
[1893] 1 Ch. 403, 


(c) The Estate Vested. 

See, now, Trustee Act (c. 19), 8. 44. 

1900. Such estate as was vested in former trus- 
tees.|——-On a suit to appoint new trustees, it 
appeared that of two remaining trustees of a 
marriage settlement, one had gone out of the 
jurisdiction, & the other was willing to act :—Held: 
a vesting order could be made to vest the estate in 
the new trustees to be appointed, for such estate 
as was vested in the continuing & absent trustee.— 
SMITH v. SMITH (1854), 3 Drew. 72; 3 Eq. Rep. 
126; 241. J. Ch. 229; 241L.T. 0.8, 180; 18 Jur. 
1047; 3 W. R. 95; 61 EK. R. 829. 

Annotation :—Apld. Re Bute’s Will (1859), John. 15. 
1901. .|—Re RATHBONE, No. 1790, ante. 
1902. -|—Upon the death of a sole surviving 

trustee intestate, the ct. made an order for the 

appointment of new trustees, & ordered certain 
lands forming part of the estate to vest in the new 
trustees ‘‘ for the estate therein now vested in the 
heir-at-law of deceased trustee.” After the 
order had been passed & entered administration 
was taken out of the estate of deccased trustec. 

Upon motion that the order of the ct. might be 

altered by substituting the legal personal repre- 

sentative for the heir-at-law of intestate trustee 

in accordance with Conveyancing Act, 1881 (c. 41), 

s. 30, the ct. made a new order, that notwithstand- 
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ing the previous order, the land should vest in the 
new trustees “‘ for all the estate therein now vested 
in the legal personal representative ’’ of deceased 
trustee.— Re PILLING’s TrusTs (1884), 26 Ch. D. 
432 ; 53L. J. Ch. 1052 ; 32 W. R. 853. 

1903. -]—The last survivor of three trustees 
of real estate died, & no legal personal representa- 
tive of his estate had been appointed. Upon a 
petition for the appointment of new trustees, & 
a vesting order of the trust property, an order was 
made vesting the estate in the new trustees for all 
the estate & interest which deceased trustee had 
in him immediately before his death.—Re RaAck- 
STRAW’S TRUsTS (1885), 52 L. T. 612; 33 W. KR. 
559; 17. L. R. 388. 
mnaasion :—Folld. Re Williams’ Trust (1887), 56 lL. T. 


1904. .]—In 1833 a lease for three lives of a 
certain manor was granted to A., B., & C., subject 
to the trusts declared by the will of testator. (C. 
survived his co-trustees A. & B., but afterwards 
died intestate as to the trust property. C. left 
a brother D., who also died intestate, leaving co- 
heiresses. A petition was presented for the 
appointment of new trustees of the lease & a vesting 
order. A question then arose as to the persons in 
whom the lease would be legally vested & the 
proper wording of the vesting order. Jt was sought 
to amend the petition by varying the proposed 
vesting order so as to vest the manor in the new 
trustees ‘‘ for the same estate as C. would have had 
if he had been alive,’’ & reference was made to the 
form in Seton, Vol. I., p. 539 :—Held: no form 
ought to be adopted in which the heir was not 
named, except in cases where it was in fact incon- 
venient or impossible to identify the heir; & the 
ct., on a broad view, ought to regard the fact that 
the estate might have been dealt with, since the 
death of the last surviving trustee, in such a way 
that parties not before the ct. might be prejudiced 
by a vesting order in the form proposed, but under 
the circumstances of the case, & the ct. being satis- 
fled that no parties could be prejudiced, the 
vesting order might be made in the form proposed. 
—Re SARUM (BP.) (1856), 55 I. T. 313. 

1905. .|—The sole trustee of land appointed 
by a will died in the lifetime of testator. Testator’s 
heiress-at-law dicd intestate, after the Convey- 
ancing Act, 1881 (c. 41), had come into operation, 
& there was no representative of her estate :— 
Held: on a petiton for the appointment of new 
trustees of the will, which was served on testator’s 
heir, an order could be made vesting the property 
in the new trustees for such estate as was vested 
in the heiress-at-law at the time of her death.—Re 
WILLIAMS’ Trusts (1887), 36 Ch. D. 281; 56 
L. J. Ch. 1088 ; 56 L. T. 884; 36 W. R. 100. 

1906. —- --.]—-(1) Where under ‘Trustee Act, 
1893 (c. 53), an order is made vesting, or appoint- 
ing a person to convey, the estate of an infant, 
tenant in tail in possession, the effect is to bar 
the estate tail & remainders over. 

(2) The order in such a case should not, as in 
Seton on Judgments, 5th ed. Vol. ii, p. 1067, Form 
No. 21, contain a reference to the mode of con- 
veyance under the Fines & Recoveries Act, 1833 
(c. 74), but should simply vest the land for such 
estate as the infant, if of full age, could convey.— 
Re Montraau, FaBer v. Montacu, [1898] 1 Ch. 
5649; 65 J. J. Ch. 372; 74 L. T. 346; 44 W. R. 
583. 


Annotation :— As to (1) Distd. Re Hambrough’s Estate, 
Hambrough v. Hambrough, [1909] 2 Ch. 620. 


1907. .| —Re liockLRY HALL & WHATELEY 
Contigries & Brickworks, Lrp. (1898), 42 
Sol. Jo. 449. 
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1908. Whether estate freed from claims of un- 
born persons—Settled property.|—HARGREAVES v. 
WriGut (1853), 10 Hare, App. IT. LVI.; 1 W. R. 
408; 68 E. R. 1147. 


I’. Effect of Order. 

1909. General rule.|—He PLYER’s Trust, No. 
1794, ante. 

1910. Estates in remainder barred—-Where con- 
sent of protector of settlement.|—-A vesting order, 
under Trustee Act, 1850 (c. 60), will if consented 
to by the protector of the settlement, bar all 
estates in remainder, & not pass a base fee only 
under Fines & Recoveries Act, 1833 (c. 74).— 
POWELL v. MATTHEWS (1855), 1 Jur. N. S. 973. 
Anadation :— Hold, Re Montagu, Faber v. Montagu, [1896] 


1911. ——— _ Estate tail.]}—f?e MONTAGU, FABER 
v. MONTAGU, No. 1906, ante. 

1912. Order made in respect of lease—Right to 
benefit of covenant for quiet enjoyment.|—CowPER 
v. gag ae 57 L. J. Ch. 460; 57 L. T. 714; 
4T. I. R. 16. 





G’. Coats. 

See, now, Trustee Act, 1925 (c. 19), s. 60. 

1913. Paid out of trust estate.|— Ha ». DAVIES, 
No. 1829, ante. 

1914, Second petition necessary owing to 
mistake In previous order.|—An order was made 
upon a petition appointing new trustees of the will 
of testator, & vesting in them the property 
mentioned in the petition as subject to the trusts 
of the will. After the order had been drawn up, 
passed, & entered, it was discovered that one part 
of the trust property had been omitted from the 
order, & another part, by an accident, had not 
been mentioned in the petition. A second petition 
was then presented by the same persons who were 
petitioners on the first petition, & the ct. made an 
order vesting all the property omitted in the new 
trustees, & directing the costs of the application 
to be paid out of the trust estate. --Re Hoprrnr’s 
Trusts (1886), 64 L. T. 267; 34 W. R. 392. 

1915. Paid out of parts of property vested.|— 
After a decree for the sale of intestate’s copyhold 
estate, in lots, but before the sale, the infant heir 
of the intestate was admitted :—Held: a petition 
for a vesting order was properly presented by the 
purchaser, whose moncy was in ct., & the costs 
of the order were to be borne by the vendors, & 
to be paid out of the purchase-money of the 
particular lot, & not out of the fund in ct. generally. 
—AYLES v. Cox, Ha p. Arrwoop (1853), 17 Beav. 
684; 51 EK. R. 1161; sub nom. AYLES v. Cox, 
Hz p. Cox, 22 L. T. O. 8. 232. 

1916, Order consequent on refusal by trustee to 
transfer stock— Costs paid by refusing trustee.|— 
A petition founded on the refusal for twenty- 
eight days to transfer stock under Trustee Act, 
1893 (c. 58), 8. 35 (ii) (d), must not be presented 
orserved before the expiration of the twenty-eight 
days. On petition for such an order there is 
jurisdiction to order the recusant trustee to pay 
the costs. 

__ Trustees who held a residuary estate upon trust, 
in events which had happened, to divide the same 
amongst three sets of beneficiaries, were requested 
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in writing by all such beneficiaries to transfer to 
them the various funds of which the residue 
consisted according to an arrangement which 
they had entered into. It appeared that there 
was sufficient cash in the hands of the trustees to 
pay any outstanding costs which they might have 
to pay, but one of the two trustees refused to 
transfer for twenty-eight davs after the request :— 
Held: the ct. has jurisdiction to make the vesting 
order, & to order the recusant trustee to pay the 
costs of the application.—Re KNox’s Trusts, 
ee 2 (Ch. 483; 64 L. J. Ch. 860; 72 L. T. 761, 
» A. 

1917. Order consequent on absconding trustee 
—Mortgagee—Costs paid by mortgagor./—As a 
general rule, the costs of reconveyance fall on the 
mtgor., & the costs of obtaining a vesting order 
of land where the legal estate is in an absconding 
trustee mtgee. are no exception to the general 
rule.-—WEBB v. CROosSsK, [1912] 1 Ch. 3233; 81 
J.. J. Ch. 259 ; 105 1. 'T. 867; 56 Sol. Jo. 177. 
Annotation :—Mentd. Graham v. Seal (1918), 88 1.03. Ch. 31. 


SuB-sEcT, 5.—APPOINTMENT OF PERSON TO 
CONVEY OR TRANSFER. 

See, now, Trustee Act, 1925 (c. 19), ss. 60, 51 (2); 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), 8. 47. 

1918. Where sale under order of court—One 
party refusing to execute deed.]—An estate was 
devised to A., subject to a charge of £5,000 payable 
to the exors. In a suit to which A. was a party, 
the estate was sold, & all proper parties were 
ordered to join in the conveyance. A., refusing 
to execute the deed, was declared a trustee for the 
purchaser, under 11 Geo. 4 & 1 Will. 4, c. 60, & 
another person was directed to convey in his 
stead.—ItOBINSON v. Woop (1842), 5 Beav. 246; 
49 Kk. R. 572. 

1919. ——- Party out of the jurisdiction.|—In a 
suil by the personal representatives of an equitable 
mtgee. of leaseholds for payment of the mtged. 
debt & in default for a sale; the mtgor., after 
decree, made default, & the premises were then 
sold under the decree:—Held: the mtgor., who 
was out of the jurisdiction, was not a trustee, under 
11 Geo. 4 & 1 Will. 4, c. 60, for the purchaser, 
but he was a trustee under that Act for pltfs., 
who were consequently entitled to an ordcr 
appointing a proper person in the place of the 
mtgor. to execute the assignment.—KING v. 
LEACH (1842), 2 Hare, 57; 7 Jur. 845; 67 E.R. 24. 
Annotations :—Folld. Re Milficld (1847), 2 Ph, 254. Refd. 

Rowley v. Adams (1851), 14 Beav. 130. 

1920. —— .|—Tenant for life of estates 
decreed in a creditors suit to be sold for payment. 
of debts is a trustee for the purchaser within the 
meaning of 1 Will 4, c. 60.—Jte MILFIELD (1847), 2 
Ph. 254; 41 EH. R. 940. 

1921. Heir-at-law not ascertainable.| — 
Testator devised lands in trust to sell for the pay- 
ment of debts; the trustees disclaimed, & the 
heir-at-law could not be found; the lands were 
sold under a decree in a suit for administration, & 
an order was obtained under Trustee Act, 1850 
(c. 60), appointing the vendor’s solr. to convey 
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refused, or neglected to do so for 
— 28 days after formal demand, the ct. 
made an order that, on the considcra- 
tion money being brought into ct., the 
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Sect. 8.—Tenure and transmission of trust property : 
Sub-sect. 5. Sect. 9: Sub-sect. 1, A., 
& C.} 


to the respective purchasers. On the question 
being raised by one of the purchasers :—Held : 
the provisions of Trustee Act, 1850 (c. 60), gs. 9, ~0, 
applied to the case & the order which had bcen 
made was correct.—WILKS v. GRoomM (1856), 6 
De G. M. & G. 205; 27 L. T. O. S. 205; 2 Jur. 
N. S. 1077; 4 W. R. 828; 48 HK. R. 1211, 
bits. 

af eon : ~Refd. Gunson v. Simpson (1868), le R. 5 Ege 


1922. Sale in administration action.]— 
Real cstates devised to married women & infants 
having been sold under a decree in a creditor’s suit 
in several lots. Upon petition under the Trustees 
Acts the ct. appointed pltf.’s solr. to convey their 
own shares to the several purchasers.—I1ANCOX 








v. SPITTLE (1857), 3 Sm. & G. 478; 65 E. R. 
745. 
1923. --—— .|—A. devisee of real estate, 





subject to payment of debts, became of unsound 
mind, & was so found by inquisition. A committee 
was appointed, & an acticr for the administration 
of testator’s real & personal estate was commenced 
with the sanction of the mastcr in lunacy, in the 
Ch. Div., by the lunatic & his committee, & 
testator’s personal estate proving to be insullicient 
for payment of his debts, an order was made for 
sale of all testator’s real estate upon payment of 
the purchase-mnoney into ct. Under this order 
the real estate was sold, & the purchaser paid the 
purchase-money into ct. Ile, however, raised an 
objection to the title of the vendors, on the ground 
that they could not convey without an order in 
lunacy :—JIeld: the administration action, in 
which the order for sale was made, having been 
properly commenced with the sanction of the 
master in Lunacy, lunatic pltf. was entitled to 
carry on the action, & was, therefore, also bound 
by the order for sale made in it; the lunatic was, 
therefore, a trustee within Trustee Act, 1852 
(c. 55), s. 1, of the real estate, & his committee 
should be appointed to convey.—e STAMPER, 
STAMPER v. STAMPER (1882), 46 L. 'T. 372. 

1924. To carry out decree for specific perform- 
ance-— -Refusal to carry out decree.|—-A donee of 
® power of jointuring under a settlement was 
ordered, in a specific performance suit instituted 
by his wife, to execute the power by a deed to be 
approved of by the master, whereby £1,000 per 
annum was to be appointed as pltf.’s jointure. 
On his refusal to obey the decree :—Held : under 
Trustee Acts, 1850 (c. 60) & 1852 (ce. 55), he might 
be declared a trustee of all the rights, interests, 
estates & property acquired by him under the 
settlement, & the ct. appointed a person to execute 
the requisite deed in his place under Trustee Act, 
1850 (c. 60).—WELLESLEY v. WELLESLEY, Morn- 
INGTON v. MORNINGTON, Haz p. MORNINGTON (1853), 
4DeG.M. & G. 587; 1 Eq. Rep. 369 ; 22 L. J. Ch. 
966; 43 HK. R. 617, L. JJ. 

1925. .|—A decree was made for 
specific performance of an agreement to grant a 
new lease of certain premises, & deft. was ordered 
to execute such new lease to pltf. 

Deft. having refused to obey the order, pltf. 
moved for leave to issue a writ of attachment 
against her :—Held: there having been a decree 
for specific performance, the ct. had jurisdiction, 
under Trustee Act, 1850 (c. 60), 8. 30, to appoint 
a person to exccute the lease in place of deft., & 
the motion was directed to be amended 
uccordingly. 

The motion having been amended, an order was 
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made declaring deft. a trustee of the premises 
within the meaning of the Trustee Act, & a person 
was appointed in place of the deft. to execute the 
lease to pltf.—HALL v. Hae (1884), 51 L. T. 
226 


1926. Legal estate in infant trustee.|—A_ will, 
attested by two witnesses, contained a devise of 
freeholds in England to A., testator’s son & heir, 
for life, with remainder to trustees, & a devise to 
them of estates in St. Kitts upon trust to sell & 
to invest the proceeds in estates in England, to be 
held upon the same trusts. A. was in possession 
of the English, & he received the rents of the St. 
Kitts estates during his life; &, with his con- 
currence, the trustees made efforts, though 
ineffectual, to sell the latter. After the death of 
A., intestate, the trustees contracted to sell one of 
the St. Kitts estates, but the purchaser refused to 
complete, on the ground that the will was in- 
operative in the island, & that the estates descended 
upon the heir :—Held: A. had elected to take 
under the will, & his infant heir was bound by his 
acts, & was a trustee under Trustee Act, 1850 
(c. 60), for the person claiming under the will.— 
DEWAR v. MAITLAND (1806), L. RK. 2 Hq. 834; 
14 L. T. 858; 12 Jur. N. S. 699; 14 W. it. 
958. 

1927. .j—A person seised in fee of land 
which a railway co. were empowered to take com- 
pulsorily entered into a voluntary agreement for 
sale to the co. After the purchase-money had been 
paid, & the co. had taken possession & had accepted 
the title, the vendor diced intestate, leaving an 
infant heir-at-law :—Held: the heir-at-law was a 
trustee within ‘Trustee Act, 1850 (c. 60).—/te 
Russetn’s Ksratrics (1866), 35 L. J. Ch. 4615 12 
Jur. N.S. 224. 

1928. To transfer stock-—One trustee out of juris- 
diction.J;—One of two exors. appearing, froin the 
proceedings in the cause, to be a trustee within 
the meaning of 11 Geo. 4 & 1 Will. 4, c. 60, of a 
fund standing in testator’s name, & it being proved 
by affidavit that he was living out of the juris- 
diction, the ct., without a reference to the master, 
made an order under this Act for the transfer of 
the fund by his co-exor.—PaRKER v. BURNEY 
(1839), 1 Beav. 492; 48 H.R. 10381. 

1929. To transfer stock into court—Petition by 
committee of lunatic cestui que _ trust.|-—/ve 
BoURKE (1864), 2 De G. J. & Sm. 426; 46 EB. R. 
440, L. JJ. 

1930. To carry out agreement by testator—On 
behalf of infant devisee.|}—/te TAYLOn, [1866] 
W.N. 5. 





1931. Estate vested in infant mortgagor—Decree 
in foreclosure action.|—In a forcclosure action, 
where the estate of the mtgor. was devised in trust 
for sale & had become vested in an infant, who was 
also one of the persons beneficially intcrested :— 
Held: the decree should contain a direction that, 
in case the mtgees. were not redeemed within six 
months, the infant should be a trustee for them 
within the meaning of Trustee Act, & the extrix. 
of the mtgor. be ordered to convey the estate to 
the mtgees. on his behalf.—FosTER v. PARKER 
(1878), 8 Ch. D. 147. 

Annotation :—Refd. Mellor v. Porter (1883), 25 Ch. D. 

158, 





1932. Service of petition—Or infant heir.]— 
A petition under Trustee Act, 1850 (c. 60), for the 
appointment of a person to convey in the place 
of an infant heir of deceased mtgee. need not to 
be served upon the infant.—Re WILLAN (1861), 
0 W. R. 689. 

In cases of lunacy.|—See Vol. 
XXXIII., p. 165, Nos. 499, 500. 


TANACY, 


Parr 1l{.—TRusrexrs. 


Sect. 9.—VACATION OF OFFICE. 
SUB-SECT. 1.—RETIREMENT. 
A. Right to Retire. 

1933. Right of trustee to retire.|—-A trustee 
cannot withdraw from his trust unless under a 
rovision to that effect.—MANSON v. BAILLIE 
(1855), 26 L. T. O. 8S. 24 5 2 Macq. 80, H. L. 


Annotations :—Mentd. Broughton v. White, Broughton v. 
Broughton (1855), 26 L. T. O. 8S. 54; Re Barber, Burgess 
v. Vinicome (1886), 34 Ch. D. 77; Be Corsellis, Lawton v. 
Klwes (1886), 33 Ch. D. 160. 





1934. —-——.]—FoRSHAW v. Hiucinson, No. 1964, 
vost. 
1935. jJ|—te BEVERIDGE’s TrusTs (1899), 


413 Sol. Jo. 509. 


B. Grounds of Retirement. 

See, now, Trustee Act, 1925 (c. 19), ss. 37-39. 

1936. Special circumstances—Numerous incum- 
brances by tenant for lfe.|—The trustees of a 
marriage settlement, being desirous of retiring 
{10m the trusts in consequence of the responsibility 
{o which they were exposed by the acts of the 
{tenant for life, in repeatedly charging the trust 
estates & funds with annuities & other incum- 
brances, filed a bill to be discharged from the 
{rusts, & for the appointment of new trustees 
under the direction of the ct. The ct. granted the 
1elief sought by the bill, & ordered the costs to be 
paid out of the interest of the tenant for life.— 
COVENTRY v. COVENTRY (1837), 1 Keen, 7583; 6 
lL. J. Ch. 275; 48 I. R. 499. 

1937. Subsequent complications—Not con- 
templated when trust undertaken.]|—Trustcces are 
not entitled, as against the trust estate, capriciously 
to refuse to continue ; but if they find the trust 
estate involved in complicated questions not in 
contemplation when they undertook the trust, 
they have a right to come to this ct. to be relieved 
from it.—GREENWOOD v. WAKEFORD (1839), 1 
Beav. 576; 8 1. J. Ch. 333; 48 H. R. 1064. 
dinelaton :—Apld. /te Leake’s ‘Trusts (1863), 9 Jur. N.S. 





1938. ——— Want of confidence in co-trustee— 
Appointment of new trustee by co-trustee.|— 
FoRSHAW v. HIGGINSON, No. 1964, post. 

1939. -—— Alteration of nature of duties.]|— 
ForsuAW v. Hiacarinson, No. 1964, post. 

1940. Difference of opinion—Ecclesiastical 
trust.|—A.-G. v. Murpocn, No. 1966, post. 

1941. Capricious reason.] — GREENWOOD — uv. 
WAKEFORD, No. 1937, supra. 

Grounds for retirement as affecting right to or 
liability for costs.]—Sce Sub-sect. 1, ]., post. 





C. How Effected. 

Sce, now, Trustee Act, 1925 (c. 19), ss. 36-39. 

1942. Appointment of substitute  trustee.|— 
Where a settlement requires that a retiring trustec 
should assign the trust property to the continuing 
trustee, & that a new trustee should be chosen in 
the place of the retiring trustee, & there is no power 
to appoint a sole trustee ; then, if a retiring trustee 
assign the trust property to the continuing trustec 
alone, & he, in absuse of his trust, dispose of it, 











PART II. SECT. 9, SUB-SECT. 1.—A, 
1933 i. Right of trustee to retire. j— 
oe v. SavaGE (1838), 1 I. Hq. Rt. 


1933 fi. -])—A trustee who is 
putitled to be discharged from his 
rust is not bound to show that there 
th Some other person ready to accept 
ne trust. If no person will accept 
ee trust, the ct. ane8y be obliged to 
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& Lat. 519. --IR. 


that the trustce§ shall 
thereby.— COURTENAY v. COURTENAY 
(1846), 3 Jo. & Lat. 619.-—IR. 


.}-——BUNTEN 1. 
(1804), 21 RR. (Ct. of Se 
Se. L. R. 305; 1 8. 
SCOT. 


h. Whether necessary to show some 
person ready to accept trust.) —COouUR- 
TENAY v. COURTENAY (1846), 3 Jo. 
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the retiring trustee is answerable.—WILKINSON 
v. PARRY (1828), 4 Russ. 272; 38 E.R. 808. 
Annotations :—Refd. Munch v. Cockerell (1836), 8 Sim, 219. 

Mentd. Davies v. Quarterman (1841), 4 Y. & GC. Wx. 257; 

Anderson v. Wallis (1842), 12 L. J. Ch. 291. 

1943. .]—Where a marriage settlement con- 
tained the usual power to appoint new trustees, & 
one of the trustees relinquished his trust, & a memo- 
randum to that effect was indorsed on the settle- 
ment, but no new trustee was appointed in his 
room, & after his retirement the remaining trustee 
Ient out the trust moncy on mtge. :—Held: the 
retired trustee was a necessary party to a bill of 
foreclosure of the mtged. estate.—ADAMs  v. 
PAYNTER (1844), as reported in 1 Coll. 530; 14 
L. J. Ch. 53; 63 H.R. 530. 


Annotation :-—Refd. Luke v. South Kensington Hotel Co. 
(1879), 11 Ch. D. 121. 


1944. ——— Reference to master-—-To determine 
amount & nature of property.|—-ARMSTRONG v. 
Foster (1850), 15 L. T. O. S. 842. 

1945. Only if substitute a proper person.]-— 
The ct. will only allow trustees to release them- 
selves from responsibility by transferring trust 
funds into the hands of new trustees, if they have 
reasonable grounds for believing that the trust 
funds will be secure in the hands of those to whom 
they commit them; & in the event of a breach of 
trust being committed by such new trustees the 
ct. will protect the retiring trustees fromm liability, 
unless they are clearly shown by incontrovertible 
evidence to have been guilty of neglyence, mis- 
conduct, or fraud in relation to the transfer to the 
new trustees.—WEBSTER v. Lis HUNT, LE ILuUNtT 
v. WEBSTER (1861), 4 L. ‘T. 7233; 8 Jur. N.S. 345 ; 
9 W. R. 918, L. C. 

Annotation :—Refd. Head v. Gould, [1898] 2 Ch. 250. 

1946. Appointment of remaining trustees as new 
trustees.|—One of four trustees of a will desiring 
to retire :—Held: the ct. had jurisdiction under 
Trustee Act, 1850 (c. 60), s. 32, to appoint the 
remaining three as trustces in the place of them- 
selves & the fourth.—ée SHIPPERDSON’s TRUSTS 
(1880), 49 L. J. Ch. 619. 

1947. Action for administration of trust.]— 
(1) Where a trustee of a settlement of an ascer- 
tained fund, as to which much litigation had taken 
place, filed a bill praying to be discharged, & that 
the trusts might be administered by the ct. :— 
Held: 10 & 11 Vict. c. 96, did not take away the 
trustec’s right to file a bill for the purpose of being 
discharged ; & he was entitled to his full costs of 
suit. 

(2) Under 10 & 11 Vict. c. 96, if he paid the 
money into ct. under that Act, he would be dis- 
charged from liability. But in fact the trustee is 
not in that way discharged from being a trustee 
(KINDERSLEY, V.-C.).—BARKER v. PEILE (1865), 
2 Drew. & Sm. 340; 5 New Rep. 425; 341. J. Ch. 
497; 12 L. T. 50; 11 Jur. N.S. 486; 13 W. RB. 
573; 62 1.1. 651. 

1948. ——— Necessity for order appointing sub- 
stitute.|—-(1) In an action to administer a trust 
the ct. has jurisdiction to discharge a trustee 
without appointing a new trustee in his place. 

This cannot be done under Trustee Act, 1893 








PART II. SECT. 9, SUB-SECT. 1.—B. 

k. Special circumstancea—Death of 
one cu-trustec—Hemoval of remaining 
Mum co-trustee for misconduct.}—When one 

31 of the trustees was dead & another 
“* was removed fur misconduct, the re- 
maining trustee was held entitled to be 
discharged from ,the trust.—MITCHELL 
vu. RIGHEY (1867), 13 Gr. 445.—CAN, 

1. —— Pressure of personal business 
affairs.J— Re THOMSON (N. B.) (1910), 
9 KE. L. R. 147.—CAN 


not suffer 


as.) 370; 
L. T. 460 
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Secl. 9.— Vacation of office: Sub-sect. 1, C., D., E. 
& F.; sub-sect. 2, A. & B. (a).] 

(c. 53), 8. 25, as it is not the practice to reappoint 
continuing trustees in place of themselves & a 
retiring trustee. —Re ClHETWYND’s SETTLEMENT, 
SCARISBRICK v. NEVINSON, [1902] 1 Ch. 692; 71 
lh. J. Ch. 352; 86 L. T. 216; 50 W. R. 361; 18 
T. L. R. 848; 46 Sol. Jo. 296. 

1949. Whether by payment into court.] — Re 
WILLIAMS’ SETTLEMENT, No. 1029, ante. 

1950 Only discharge from Hability—Not 
from office of trustee.}— BARKER v. PELE, No. 1947, 
ante, 

1951. Order under Trustee Act, 1893 (c. 53), 
Ss. 25./—lte CHUETWYND’S SETTLEMENT, SCARIS- 
BRICK v. NEVINSON, No. 1948, anie. 

Sec, now, Trustee Act, 1925 (c. 19), 5. 41. 





DD. Corrupt Retirement. 

1952. Retirement in consideration of payment— 
By person appointed in substitution.]—SUGDEN v. 
CROSSLAND, No. 1079, ante. 

1953. Retirement in contemplation of breach of 
trust.|—WEBSTER v. LE HUunt, Le Hunr v, 
WEBSTER, No. 1945, ante. 

1954. ——~.]—Deft. was one of two trustees for 
sale of an estate, the produce of which was divisible 
amongst persons sui juris. Ie refused to concur 
in a sale agreed upon by his cestuis que trusi, until 
he had been furnished with deeds, etc., relating 
to another & an independent trust, & to which the 
cl. held he was not entitled. Je also refused to 
retire from the trusts to facilitate the sale. Upon 
a bill by the other trustecs & the persons benefi- 
cially interested, he was removed from the trusts 
& ordered to pay the costs of the suit. 

(2) If a trustee be called upon to commit a 
breach of trust & refuses, & his cestuis que trust say, 
‘There is A. B. who will; will you resign & sur- 
render your trust to him?” & the old trustee 
accede to that proposal & transfers the property 
to the new trustee, for the purpose of enabling him 
{o commit a breach of trust, in that case the old 
trustee would probably be visited very severely 
by the ct. (ROMILLY, M.R.).—PALAIRET v. CAREW 
(1863), 32 Beav. 564; 32 L. J. Ch. 508; 8 L. T. 
139; 9 Jur. N.S. 426; 11 W. RR. 449; 55 E.R. 
222. 
ao : ~.48 lo (2) Refd, Head v. Gould, [1898] 2 Ch. 


1955. Purchase by trustee from cestul que 
trust.|— A trustee cannot retire from the trust 
for the purpose of such a purchase.—SpRina v. 
Prive (1864), 4 De G. J. & Sm. 395; 10 L. 1. 478 ; 
ee N.S. 646; 12 W. RR. 892; 46 EB. R. 971, 
1a JJ. 

Annotations :—Mentd. Re Gaskell’s Trusts (1865), 12 L. T. 
763; Jte Clinton’s Trust, Hollway’s Fund, Tho Same, 
Weare’s Fund (1871), L. lt. 13 Eq. 295; Re Klis’ Trusts 
Ce aan 17 Kq. 409; Harrison v. Hurrison (1888), 
1956. ——— Actual breach contemplated must be 

committed.|—In order to fix a trustee with the 

consequences of a breach of trust on the ground 
that, though himself refusing to be a party to it, 
he has retired in order to enable it to be committed, 
the particular improper act which was in contem- 
plation at the date of his retirement must be com- 
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mitted, & he will not be held liable for another 
analogous breach of trust, which the parties in 
whose favour he retires may immediately on his 
retirement commit or sanction. 

Where trustees of a settlement which contained 
a power to raise money on the security of the 
settled estates for repairs, etc., refused a request of 
the tenant for life to exercise the power on the 
ground that the money was wanted, not for the 
repairs, but for the gencral purposes of the tenant 
for life, but retired in favour of more accommoda- 
ting trustees, who did not raise any money under 
the scttlement, but delivered the title dceds to the 
tenant for life in order that she might deal with 
the estate as her own, & suppress the settlement, & 
she borrowed money accordingly of pltf. :—Zeld : 
the retiring trustees were not liable to make good 
the advances of pltfs.—CLARK v. JJosKins (186%), 
37 L. J. Ch. 561; 19 L. T. 38313; 16 W. RR. 1159, C. A. 
alnnotation :-—Consd. load v. Gould, [1898] 2 Ch. 250. 

1957, ——— ——-.]—_l EAD v. GouLD, No. 088, 
ante, 

Hi. INffect of Retirement. 

1958. Whether right to resume office.]—LANCA- 
SHIRE v. LANCASHIRE, No. 1007, ante. 

1959. When Habilities discharged—Incomplete 
appointment of new trustee.|—-PEARCE v. PEARCE, 
No. 1537, ante. 

1960. Mere retirement insufficient—Lia- 
bility in respect of shares.|—-Before the commencc- 
ment of the winding up, but after the stoppage, & 
after the publishing of a notice by the directors 
calling a special general meeting of the sharc- 
holders of the City of Glasgow Bank, for the 
purpose of passing a resolution to have the bank 
wound up by reason of its irretrievable insolvency ; 
& after a resolution by the directors that they 
would not record any future transfers, one of four 
trustees whose names appeared as such on the 
bank register resigned his office of trustceship under 
24 & 25 Vict. c. 84, 8. 1, with the consent of his co- 
trustees & beneficiaries. A notarial copy of the 
resignation was sent the next day to the bank, but. 
the directors rcfused to alter the ee by 
affixing a note, or in any other way :-—Held: the 
resignation was too late to exempt the trustec from 
personal liability.—Ne Ciry oF GLAsGow BANK, 
MITCHELL’S CASE (1879), 4 App. Cas. 548, 567; 
sub nom. MITCHELL v. CITY OF GLASGOW BANK & 
LiquIpAToRS, 40 lL. T. 758; 27 W. R. 873, H. L. 


I’, Costs. 

1961. Whether entitled to costs—No sufficient 
reason for retirement.|—IJIOwARD v. RuopEs, Nov. 
1411, ante. 

1962, ——- ———.]—A trustee desiring to be dis- 
charged from his trust, without any changes as to 
the position of the trust property, or the persons 
with whom he was associated, & seeking the aid 
of the ct. for that purpose, will not be allowed any 
costs, but will not be compelled to pay any.— 
PortTEeR v. Warrs (1852), 21 L. J. Ch. 211; 15 
L. T. O. 8. 315; 16 Jur. 757. 

1963. Justifiable reason for retirement.] — 
COVENTRY v. CovENTRY, No. 1936, ante. 

1964. ——.]J—(1) A trustee cannot, fromm 
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19681. Whether entitled tu costs — 
Justifiable reason for retirement,)- - 
Trustees applying to be renioved on a 
ground satisfactory to the ct., & not 
from mere desire or caprice, will be 
ullowed the costs of their application 
out of the trust estate.—-Re MERRITT’S 
ves (1897), 1 N. B. Eq. Rep. 425. 


1968 ii, —— —-—.]—A trustee of a 
Marriage settlement, which contained 
the usual power for the appointment of 
new trustees in ya of any desiring to 
be eoereed: ete., applied, on account 
of his failing health, to the donee of 
the power. to Sppolnk a new trusteo 
in place. He neglected to do so 
for 16 months, alleging that no person 
willing to act could be found. No 
embarrassment had arisen in the 


execution of the trusts :—Held: peti 
tioner was entitled to bo discharged. 
but failing health alone, where the 
trusts were of a formal character, war 
not a sufficient reason for his seeking 
to resign 80 as to entitle him to costr, 
& he must pay the costa of being 
released from his trusteeship, & of th 
petition. —- RICHARDSON v, GRUBB 
(1867), 16 W. R, 176.—IR. 


Part II.—TRUuUSTEEs. 


mere caprice, retire from the performance of his 
trust, without paying the costs occasioned. 

(2) But circumstances arising in the administra- 
tion of a trust which have altered the nature of his 
duties, justify him in leaving it & entitle him to his 
costs. 

(3) A trustee was desirous of retiring, & was 
justified in so doing, though from private circum- 
stances ; his cestuis que trust having prevented him 
retiring, he instituted a suit to administer the 
trusts. He was allowed his costs. 

(4) A trustee desirous of retiring, by reason of 
his want of confidence in his co-trustee, cannot 
safely effect his object by getting such co-trustee to 
appoint a new trustee in his place, under a power 
vested in him for that purpose. 

(5) No person can be compelled to remain a 
trustee & act in exccution of the trust (ROMILLY, 
M.R.).-—FoRSHAW v. LIIGGINSON (1855), 20 Beav. 
485; 26 L. J. Ch. 170; 52 BE. R. 690. 

.{nnotation :-——As8 to (1) Distd, Gardiner v. Downes (1856), 25 

L. J. Ch. 881. 

1965. J—A trustee held justified, 
under the circumstances, in retiring from the trust, 
& to be entitled to his costs of suit to have a new 
trustee appointed.— GARDINER v. DOWNES (1856), 
22 Beav. 395; 25 I. J. Ch. 881; 27 L. T. O. S. 
280; 2Jur. N.S.847; 4W.1R. 621; 52 E. lt. 1160. 

_ 1966. -|—(1) Trustees of a congrega- 
tion, which, by the terms of its trust, was to be in 
connection with the Established Church of Scot- 
land, adopted the opinions of the Kree Church of 
Scotland, & refused to retire from the trust. 
‘Chey were ordered to pay the costs of the appoint- 
ment of new trustecs. 

(2) If a trustee voluntarily retires from a trust. 
like the present on account of difference of opinion, 
he pays no costs—whether he will receive costs is 
«w question for the discretion of the ct. & may 
depend upon the circumstances of his retirement 
(PAGE Woop, V.-C.).—A.-G. v. Murpocn (1858), 
24K. & J. 571; 27 L. T. O. 8. 118; 203. P. 643 ; 
690 1. R. 910. 

1967. J—Re 
(1899), 43 Sol. Jo. 509. 

1968. Action brought to administer trust.]— 
Barker v PEL, No. 1947, ante. 

1969. Liability for costs—No sufficient reason for 
retirement.]—PORTER v. WaTTS, No. 1962, ante. 

1970. Retirement from _ caprice.] — I'ur- 
SHAW v. HIGGINSON, No. 1964, ante. 

1971. |—Re Brveriper’s TRUSTS 
(1899), 43 Sol. Jo. 509. 

1972. Ecclesiastical trust — Retirement 
through difference of opinion..—-A.-G. v. MURDOCH, 
No. 1966, ante. 
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SUB-BECT. 2.—Removal. 
A. In General. 

See Trustee Act, 1925 (c. 19), 5. 41). 

1973. Jurisdiction af the court to remove— 
Equitable jurisdictton.|,—LEettrERsrepr v. BROERS, 
No. 1981, post. 

dad ——.|—He BLANCHARD, No 12907, 
ante 

1975. ——— Trustee solicitor—-Under general 
jurisdiction over solicitors..—Re BLANCHARD, No. 
1297, ante. 

1976. Removal not asked for in pleadings.]| 
—In an administration action the ct. has jurisdic- 
tion at any time during the proceedings to remove 
trustees if it considers such removal necessary for 
the preservation of the trust estate or the welfare 
of the cestuis que trust & that notwithstanding 
such removal has not been expressly asked for 
by the pleadings.—Re WRIGHTSON, WRIGHTSON v. 
COOKE, [1908] 1 Ch. 789; 77 L. J. Ch. 4223 98 
L. 'T. 799. 

1977, ——.]—Obpy v. HAarpDcastTLeE (1804), 39 
Sol. Jo. 134 

1978. Bar to removal—tTrustee also executor— 
All estate administered.|—e STAMFORD (HAKL), 
PAYNE v. SramM¥rorD, No. 1016, ante, 

1979. How effected—By order under Trustees 
Acts—Where trustee willing to serve.|——J’e Hiop- 
BON’S SETTLEMENT, No. 1141, ante. 

1980. .I—The ct. will not, on a peti- 
tion under Trustee Act 1850 (c. 60), remove a 
trustee against his wish.—He CoMBs (1884), 51 
Lie Vs 40, dacs 


B. Grounds of Removal. 
(a) In General. 

Sce Trustee Act, 1925 (c. 19), 6. 41. 

1981. General rule—Welfare of beneficiaries.|— 
(1) Cts. of equity have jurisdiction to remove 
trustees & to substitute others, not only in cases 
of misconduct, but whenever it appears that the 
continuance of the trustees would prevent the 
trusts being properly executed. 

(2) The main guide to the ct. in exercising such 
a jurisdiction as that of removing trustees must be 
the welfare of the beneficiaries. 

(3) Mere friction & hostility between trustees & 
persons beneficially entitled will not of itself be a 
sufficient reason for the removal of a trustee. 
LETTERSTEDT v. BROERS (1884), 9 App. Cas. 371 ; 
631.5. P.0. 44; 511. T. 169, P.C. 

Annotations :—As to (2) Reid, Ewing v. Orr Ewing (1885), 

10 App. Cas. 453; Ie Wrightson, Wrightson v. Cooke, 
1 Ch. 789; Je Cotter, Jennings v. Nye, {1915} 
Generally, Refd. De Montmort v. Broeis (1887), 


13 App. Cay. 149; Re Shurey, Savory v. Shurey, [1918] 
1 Ch. 263. 
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1977 i. Jurtediction of court to re- 
ra ape ct., In tho exercise of 
its discretion, may remove trustees 
who ap ercay cra A decline tu bring an 
we for the benefit of the trust 
a ae euee poauee of the benelictaries. 

v. GARESCHE 
B.C. R. 310.—CAN. eee 

1977 ii, -1—The cot. will not 
upon & summary petition, or other- 
Invitoo tn tutte Savane ost 

um.— rv » ryt ta 
(1896), 17 BP. RR, 187.--CAN. aaa 

1977 iii. 

upon 








bition peot on Geter oe ha 
‘ » remove a trustee who has 
hiner od the trust, but refuses to con- 
ae to act. A bill must be filed for 
U Durppse-—-ANON. (1842), 41. Kq. R. 


(00,-—I 
1877 iv, -}+~—The ct. has , 
diction, on a ition under Toutes 
ct, 1908, s. 41, to try charges against 


a trustee or to remove him. To effect 





these purposes an action must be 
instituted.—Re TANGIHANGA No. 1A 
BiLocK, (1918) N. Z L, R. 51.—N.Z, 

m. How effected—LBy er parte order 
— Absconding trustee.|-—Order made on 
petition for the removal of a trustece 
who had abseonded from the Province, 
& for the appointment of a new 
trustee, without service of the peti- 
tion on the abscunding trustce.—/re 
MARTIN’S TRUST, 8 C. L. T. Oce. N. 
303.—CAN. 

n. Parties to action.} — STOBART v. 
pee Eoe? ll Gc. L. T. Oce. N. 207. 


PART II. SECT. 9, SUB-SECT. 2.-—- 
B, (a). 


198114. General rule—Welfare of bene- 
jiciariea.J—The jurisdiction of the ct. 
to removo a trustee should be exer- 
cised if the welfare of the beneficiaries 
demand it, even though no dishonesty 
or incompetence has been alleged or 


roved ugainst the trustee whom it 
sought to have removed. -ARNOTT 
v, ARNOTT (1924), 58 I. L. T. 145.—- 


1981 ii. 


——- J —- HACKETT tv. 
IACHETT, [1922] N. 4 L. lt, 
N.Z. 


2t2,— 


0. Failure of duty- Payment of claim 
urnthout satisfactory proof~-No aver- 
ment of bad faith.jJ—In wu petition for 
removal of a trustee petitioner avcrrod 
that the trustee had paid out of the 
trust funds a claim on the trust estate. 
without satisfying himself that it was 
properly vouched. It was not averred 
that in doing so he had acted in bad 
faith. The ct. refused the prayer of 
the petition, on the ground that no 
malversation of office had been averred. 
—HARRIsS v. HOWIE'S TRUSTEXS (1 sa 
21 kh. (Ct. of Sess.) 16; 31 Se. L. RK. 
33; 18. L. fT. 257.—SCOT. 

p. Duty inconsistent with interest-— 
fk purchasing stock on own account, } 


ccc 2 
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Sect. 0.—Vacation of office: Sub-sect. 2, B. (a), (8) 
cd: (c).] 
1982. -]—Deft. corpn. was the trustec 


of a debenture trust deed. A large majority of 
debenture-holders brought an action to have the 
corph. removed from being trustee. The corpn. 
had suggested that their salary should be increased, 
but had withdrawn the suggestion on the objection 
of the co. Petitions had been presented to wind 
up the corpn., who had been in financial difficulties, 
but their difficulties had been surmounted & the 
petitions withdrawn, and they were now solvent 
& working efficiently, and it did not appear that 
the interest of the debenture-holders had suffered 
or been in danger :—Held: no sufficient cause had 
been shown for removing the corpn. from being 
trustee.—ASSETS REALISATION Co. v. TRUSTEES, 
KxEecuTrors & SECURITIES INSURANCE CORPN. 
(1895), 65 L. J. Ch. 743 44 W. R. 126. 

1983. ——.]—Ne WRIGUTSON, WRIGHTSON 
v. CookL, No. 1976, ante. 

1984. Necessity for substantial grounds.|] — 
Petition praying for accounts of, & removal of, 
trustees, & appointment of new ones, dismissed as 
trivolous on the ground of the insignificance of the 
subject-matter.—MIrciLeLL’s CHARITY (1838), 2 
J.P. 1045 2 Jur. 887. 

1985. Duty inconsistent with interest—Trustee 
becoming lessee of trust property.J—Testator gave 
power to his trustees, to become lessees of the trust 
property. One of them availed himself of it, & 
the other trustee did not actively interfere in the 
management of the trust. "Nhe trustee lessce was 
removed by the Master of the Rolls, at the instance 
of the cestuis que trust, on the ground of the 
inconsistency of his duties of lessee & trustee, & 
upon appeal on that & other grounds.—PASSING- 
ae t. SHERBORN (1846), 9 Beav. 424; 50 E. R. 
O7. 


Annotations : — Consd. Re Conde, Coode v. Foster (1913), 108 
L. 1.94. Mentd. Powys v. Blagrave (1851), 2 W. R. 359. 


1986. Want of sympathy with objects of trust.]— 
The only conduct complained of as an alleged 
breach of trust, is the fact of the trustees having 
more or less, assisted HW. & H. in enforcing their 
mitge. .. . Ido not find any other breach of trust 
... rendering summary interference necessary ; 
A therefore though... it may... be very 
expedient to appoint new trustees in the place of 
persons whose conduct, though not, as J think, 
amounting to a breach of trust, clearly indicates a 
total want of sympathy with the feelings & 
interests of those of whose rights they are the 
yuardians, yet J do not see any ground warranting 
me in Interfe1ing on motion (LORD CRANWORTH, 
V.-C.).--A.-G. v. Harpy (1851), 1 Sim. N. S. 338 ; 
20 L. J. Ch. 4503; 15 Jur. 441; 61 HK. 2. 131. 





Annotations :- Dbtd. A.-G. v. Clapham (1855), 4 De G. M. 
2G. 591. Refd. Kirkwood ». Thompson (1865), 2 Hei, 
& M. 392; Re Mason’s Orpbanage & L. & N. W. XRy,., 
[1896] 1 Ch. 54. 
1987. .|— My attention has been drawn to 





some observations which fell from me in the case 
ot A.-G. v. Hardy, No. 1986, ante, as to what the 
ct. would do in the case of appointing new trustees 
& as to whether it would dismiss trustecs who 
although they had not misconducted themselves 





If it be shown that a trustee’s interest Where a trusteo 
& his duty conflict because of @ Os 


chase of stock on his own account that 


trust funds in business, & had kept no 
sedcrunt book or trust accounts but 


TRUSTS AND TRUSTEES. 


had nevertheless shown themselves not to sym- 
pathise with the body for whom they were 
trustees. I extremely doubt whether I did not 
there go too far, what I said was merely an obitu 
dictum, & I wish not to let this case pass over 
without noticing it, so that if ever the question 
should arise, I may not have that dictum of mince 
quoted without having this quoted at the samo 
time, that I wish to withdraw it (LoRD CRAN- 
WORTH, C.).—A.-G. v. CLAPHAM (1855), 4 De G. M. 
& G. 591; 3 Eq. Rep. 702; 24 L. J. Ch. 177; 
24 L. T. O. S. 245; 1 Jur. N.S. 505; 43 E.R. 
638, L. C. 

Annotation :—Mentd. G. W. Ry. & Mid. Ny. v. Bristol 

Corpn. (1918), 87 L. J. Ch. 414. 

1988. Vexatious conduct.|—Jic BripGMan, No. 
2003, post. 

1989. Hostility or disagreement between trustee 
& cestui que trust.|—Disagreement between a trus- 
tee & a ceslui que trust.—Held: not a ground for 
removing the trustee.—FORSTER v. DAVIES (1861), 
4D)cG.F.& J.1383 3; 31L. 0. Ch. 2765 5 1. T. 532 ; 
8 Jur. N.S. 653; 10 W. R. 180; 45 I. RR. 11384, 
L. JJ. 


Annotation : - Consd. Jte Wiightson, Wrightson v. Cooke, 
L1908) 1 Ch. 789. 
No. 


1990. 
1981, ante. 

1991. Retusal to carry out sale—Effected by 
cestul que trust.|—DPALAIRET v. CAREW, No. 10514, 
ante, 

1992. Refusal to concur in appointment of new 
trustee—Except on unreasonable conditions.) - 
PALAIRET v. CAREW, No. 1954, ante. 

1993. Refusal to enforce proper remedies.]—1{ 
two out of three trustecs should decline to fore- 
close or to agree to any other remedy, it might be 
a reason for removing them from being trustees 
(JESSEL, M.R.). -LUKE v. SoutH KENSINGTON 
lLlorren Co, (1879), 11 Ch. D. 121; 48 L. J. Ch. 361; 
40 1. T. 6388, C. A. 


Annotations :—Mentd. Palmer 7. Mallett (1887), 36 Ch. D 
411; Webhbv, Jonas (1888), 39 Ch. D. 660 3 Pe Continental 
Oxveen Co., Khus v. Continental Oxygen Co., [1897] 
1 Ch. 514. 

To 


1994. get in purchase-money.| - 
Property in Germany, belonging to a limited co., 
was vested in certain persons as trustees for secul- 
ing the payment of debentures. The trustees, 
professing to act under a power of sale in the tru-t 
instrument, the terms of which the ct. held were 
not complied with, caused certain proceedings to 
be instituted in a German ct., the result of which 
was that the trust property was sold at an unde!- 
value by the officer of the ct., part of the property 
being purchased by a person who was manager of 
the property to the eo. & was held by the ct. to be 
an agent & holding a fiduciary position. ‘The 
trustees took no steps, notwithstanding a long 
period had elapsed, to get in any of the purchase- 
moneys :—Held: the breach of trust thus com- 
mitted justified the removal of the trustees from 
office, & the purchase by the agent must be declared 
to be for the benefit of the trust for the debenture- 
holders.—RkEip v. HADLEY (1885), 2 T. Tu. R. 12. 

1995. Misconduct.|—LETTERSTEDT v. BROERS, 
No. 1981, ante. 





|— LErrersrrepr ve. BROERS, 





r. ——— Interference with enjoyment 
of property.) — The ct. removed 28 
trustee on the ground that he had 


had invested the 


will be a ground for removing him froin 
his offi~ee as trustee.— Kosk v. Rosx: 
(1915), 32 O. L. R. 481; 22 D. L. Rh. 
672; 70. W.N. 416.—CAN, 

1995 i, Misconducl.] —- PENTz »v, 
BRvoE (1919), 52 N.S. R. 151.—CAN. 

qa. Committing breach of trust—In 
good faith — Benefit to trust estate.) — 


had acted in good faith, & with the 
result of producing a benefit to the 
trust estate, the ct., notwithstanding 
the illegal conduct of the trustee, in 
the circumstances refused a  peti- 
tion for his removal.—GILONMRIST’S 
TRUSTEES v. Dick (1883), 11 R. (Ct. 
of Sess.) 22; 21 Sc. L. It. 17.—SCOT. 


unjustifiably interfered with the liferen- 
trix in her enjoyment of the Hferent, 
& restricted her use of the subjects 
liferented by her, & had therehy com- 
mitted a breach of trust.—M' WHIRTHR 
»v. LATTA (1889), 17 R. (Ct. of Sess.) 
68; 27 Sc. L. R. 61.—SO0OT. 


t. Trustee placing himself in a position 


Part I].—TRUuSTEEs. 


1996. -——.J]—-te WRIGHTSON, WRIGHTSON vv. 
CooKE, No. 1976, ante. 

1997. Committing breach of trust—Sale at 
undervalue.]|—REID v. HADLEY, No. 1994, ante. 

1998. Conviction for felony.]|—The ct. has juris- 
diction on an application by originating summons 
{o make an order for the removal from the trust 
of a trustee who has been convicted of felony, but 
who is unwilling to retire—Re DANSON (1899), 
48 W. R. 73; 43 Sol. Jo. 706. 

Lunacy.]—See Scct. 2, sub-sect. 2, D. (b) vii., 
ante, 


(b) Absence out of Jurisdiction. 

See Trustee Act, 1925 (c. 19), ss. 36, 41. 

1999. Absconding trustee.]—Testator directed a 
new trustee to be appointed, if cither should die, 
or become incapable of acting; one absconded, 
charged with forgery; but was not outlawed: 
referred to the master to appoint a new trustec.— 
MILLARD v. Eyre (1793), 2 Ves. 94; 380 KK. R. 
540, L. C. 

2000. Trustee permanently residing abroad.]|— 
(PREILLY v. ALDERSON, No. 1009, ante. 

2001. Not of itself ground for removal.|—-The 
et. will not, under Trustee Act, 1850 (c. 60), order 
the removal of a trustee merely on the ground of his 
having gone out of the jurisdiction.—Re Mars 
(1852), 21 1. J. Ch. 875; 19 J. 'T. O. S. 324; 16 
Jur. GO8. 


(c) Bankruptcy. 

See Trustee Act, 1925 (c. 19), s. 41. 

2002. Whether sufficient ground.|—The bkpcy. 
of a trustee is a sufficient ground for his removal 
from that oflice, although he has obtained his 
certificate, & the trust property is in the hands of 
a recelver.— BAINBRIGGE V. BLAIR (1839), 1 Beav. 


~~ ee es et — - 
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495; 48 E. R. 1032 ; subsequent proceedings (1841), 
3 Beav. 421. 
Annotation :—Mentd. Alsop v. Bell (1857), 24 Beav. 451. 

2003. -]—(1) The mere fact of a trustee 
having been bkpt., & nothing more is not suflicient 
ground to remove him from the trust, under 
Bankruptcy Act, 1849 (c. 106), 8. 130, & vexatious 
conduct is perfectly irrelevant upon an applica- 
tion made under that sect. 

(2) A charge of vexatious conduct, as a ground 
of removing a trustee, must be made by bill & not 
by petition.—Re BRIDGMAN (1860), 1 Drew. & Sm. 
164; 29 L. J. Ch. 844; 20. 1. 560; 6 Jur. N.S. 
1065; 8 W. 1. 598; 62 EB. R. 340. 








Annotation :—As to (1) Distd. Re Adams’ Trust (1879), 12 
Ch. D. 634. 
2004. .]}—Where a trustee becomes insol- 





vent, the cesiui que trust is entitled to ask that he 
be removed from the trust.—Harnis v. TLarnis 
(No. 1) (1861), 29 Beav. 107; 7 Jur. N. S. 955; 
9W.R. 444; 54 E.R. 567. 

2005. |J—Re Betrrs, Machean v. BeTts 
(1897), 41 Sol. Jo. 209; affd. (1899), cited in 48 
W. RR. 73, C. A. 

Annotation :-- Apld. Re Danson (1899), 48 W. RR. 73. 

2006. Where trustee has to receive trust fund.]|— 
A bkpt. trustee ought to be removed from his 
trusteeship whenever the nature of the trust is 
such that) he has to receive or deal with trust 
funds so that he can misappropriate them.— Re 
BARKER’S Trusts (1875), 1 Ch. D. 43; 45 TL. J. Ch. 
52; 24 W. KR. 264. 

2007. J—Where a trustee having, either 
solely or jointly with others, contro] over the trust 
property has recently becoine bkpt., & it is not 
shown that he has since becotne possessed of means, 
the ct. will, as a general rule, order his removal on 
the petition of the cestui que trust, under Bank- 
ruptey Act. 1869 (c. 71), 8. 117.—Re ADAMS’ Trust 














* 











untagonistic to intercats of trust.}] -Where 
a trustec places himself in a position 
antagonistic to his duty as trustee, he 
will be removed from his office. — 
OFFICER v. HAYNES (1877), 3 V. L. R. 
(Kq.) 115.—-AUS., 

a. Objection to appointment of new 
trustec-—New trustee corporation out of 
Jurisdiction, |—The facts that a majority 
of the cestuis que trust objected to the 
appointinent, that the new trustee was 
out of the jurisdiction, that it was a 
corpn., & that it was able to charge a 
high commission for its services as 
trustee: Held: not to constitute suffi- 
cient reason for the compulsory removal 
of the trustee. — Re MCPHILLAMY'S 
Bey (1909), 10 S. R. N.S. W. 42. 


b. Uhreats of disclosures.J—A letter 
written by a trustee under a will to 
the cestuis qui trust threatening in 
Case proceedings are taken against 
him to make disclosures as to mal- 
practices by testator, which might 
result in heavy penalties being exacted 
from the estate, is such an improper 
act as to call for his immediate removal 
from the trusteeship.—GRANT v. MAC- 
ee (N. B.) (1894), 23 S. C. R. 310. 


c. Setting up in similar line of 
Ustness.|—A trustce of a will carrying 
on the business of his testator is not 
rullty of a breach of trust in setting 
Up for himself in a similar line of 
vainess in tho neighbourhood, pro- 
vided he does not resort to deception 
HS solicitation of custom from persons 
Ccaling at the old shop. A trustee & 
tis of a business removed, how- 
hn in such circumstances, from 
M ng such trustee & manager.— 
yaaa v. M‘'GLYNN, [1894] 1]. R. 

d. Borrowin 
PuUrposes—W it 


trust funds for own 
assent of co-trustees, 


Where a trustee with the assent of his 
co-trustees borrows trust funds for 
his own purposes, the ct. will remove 
hin from his trusteeship.—BRAMLEY 
rp, WILSON & MuLcock (1884), 3 N. Z. 
li, It. 239 (S. C.).—N.Z. 

e. Refusal to concur in investment 
suggested by co-trustee—d& in appoint- 
ment of new trustec.]— SLEWART v. 
CHALMERS (1901), 7 EF. (Ct. of Sess.) 
163; 42 Se. L. R. 135; 12 8, iL. T. 
486.---SCOT. 

f. Charging testator with fraud—d 
refusing to resign.| —A_ trusteo who 
had brought an action against the 
trust estate concluding for payment to 
himself of a certain sum on grounds 
which involved a charge of fraud 
against deceased trustee, refused to 
resign office. The ct. removed him 
from the office of trustee.—CHERRY v. 
PATRICK, [1910] 8S. C. 32.—SCOT. 





PART II. SECT. 9, SUB-SECT. 2.— 
B. (b). 


2000 i. Trustee permanently residing 
abroad. }—--Pormanent absence from the 
colony resulting in injury to the trust 
estate is a sufficient ground for the 
removal of a trustee although testator 
may have known of such permanent 
absenco when appointing him a 
trustec.—K NOX v. POSTLETHWAITE 
(1864), 2 W. W. & A'B. 62.—AUS. 

2000 ii. .J—The ct. has jurisdic- 
tion under Trustee Act, 1908, 5. 41, 
to remove, without his consent, a 
trustee who is residing permanently 
out of the Dominion, & to recipaneey a 
new trustee in his place.—Re_ JACKSON 
(DECEASED), [1926] N. Z. L. R. 499.— 
N, 





2001 i. Not of itself ground for re: 
moval,}—An application for the re- 
moval of one of two trustees appointed 
by a will, & the appointment of 


another in his place, refused where the 
only ground of the application was 
that the trustee had left. the colony, 
& that if was uneertain when & 
whether he would return, & that It 
was necessary in tho interests of tho 
estate that w# new trustee should be 
appointed at once, It te are that 
the trustee in question had left the 
colony without any intention of 
poreeneny residing abroad, & had 
ad no opportunity of considering 
whether or not he would administer 
the trusts.—Re WATSON (DECKASED) 
(1899), 18 N. Z. L. R. 368,.—N.Z. 

g. Leaving country in debt to reside ir 
foreign country.j]— Leaving the country 
in debt to reside in a foreign country, 
isa sufficient ground to remove a trustee 
from tho trust.— GRAY v, Haron (1871), 
18 Gr. 72.—CAN. 


PART II. uate By SUB-SECT. 2.— 
. (ce). 


2002 ji. Whether sufficient ground.) — 
The ct. will, at the instance of a cestut 
que trust always remove or require a 
trustec, who has been recently i 
to retire from the trusteeship unless 
the trustee can show that his bkpcy. 
was due to misfortune & not iimpru- 
dence, & that he is possessed of suffi- 
cient capital to consure the estate 
against loss from possible breaches of 
trust. —CHAMBERS v. JONES Peneert 
28. R. N.S. W. 177; 19 N.S. ‘ 
W. N. 248.—AUS. 

2002 ii. ./—The insolvency of a 
trustee is a sufficient ground to remove 
him from the trust.—GRAY v. HATCH 
(1871), 18 Gr. 72.—CAN. 

2002 ili. .]1— Upon petition to 
remove a trustee, where it appeared 
that the trustee was insolvent, the ct. 
ordered his removal & a new trustee 
was eee an Hoon (1892), 
40 N.S. R, 33.— CAN. 
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Sect. 9. 
C. & D.; sub-sects. 8,4 & 5.] 


(1879), 12 Ch. D. 684; 48 L. J. Ch. 613; 41 L. T. 
667; 28 W. ht. 163. 


C. Applications for Removal. 

See Trustee Act, 1925 (c. 19), 8. 41; KR. S. C., 
Ord. 55, r. 144. 

2008. By summons.]—Re Brtrs, MACLEAN v. 
Brrrs (1897), 41 Sol. Jo. 209; affd. (1899), cited 
in 48 W. ht. 73, C. A. 

Annotation :—Apld, 22e Danson (1899), 48 W. R. 73. 

2009. .|—Jte DANSON, No. 1998, ante. 


D. Costs. 

2010. Trustee appointed pending suit to remove 
co-trustee—Deprived of costs.|—Pending a suit 
to displace A., a trustee, for misconduct, he, under 
& power, appointed C. a new trustee. C. had notice 
that the cestwis que trust complained of irregularities 
in the trusts, & that A. was about to leave the 
country for a long while. At the hearing, A. & C., 
he not objecting, were discharged from the trust :— 
fleld: C. was entitled to no costs.—PEATFIELD v. 
Bunn (1853), 17 Beav. 522; 23 1. J. Ch. 497; 
2W. KR. 68; 51K. R. 1137, 





SUB-SECT. 3.-- TERMINATION OF TRUST. 

2011. Transfer of property by trustee—Liabllity 
for costs of proceedings caused unnecessarily. ]—— 
A bill for a specific performance of an agreement 
was made necessary by a trustee refusing to join 
in the conveyance. The ct. being of opinion, that 
the trustee ought to pay all the costs of the suit, 
the decree was that plitf. should pay the costs of 
all the ot her defts, although he had a decree against 
them, & recover over the whole costs from deft.. 
the trustee.—JONES v. Lewis (1786), 1 Cox, 
Riq. Cas. 199; 29 HK. R. 1127, I. C. 
{nnotation :—Refd, Goodson v. Ellisson (1827), 3 Russ. 583. 

2012. .|—A trustee refusing to pay 
a legacy without the direction of the ct., in a case 
which admitted of no doubt, was refused his costs, 
but was not made to pay the costs of the suit, 
because he might have acted from ignorance, & not 
from any improper motive.--KNIGHT v. MARTIN 
(1829), 1 Russ. & M. 70: Tamil. 237; 39 KH. RR. 27. 

2013. ——-.]—I)evise of real estate to 
trustees upon trust for testator’s son W. for life, 
& after his decease, to the heir male of his body 
begotten of an Enropean woman, & the heirs of 
such heir male; & in case his son should die with- 
out leaving such heir male of his body, the trustees 
to pay the rents equally between testator’s 
daughters, M. & A., for their lives, & the whole to 
the survivor; & after the decease of the survivor, 
upon trust for the heir male of the body of M. & 
the heirs of such heir male, & in default of such 
heir male of her body, upon trust for the heir 
male of the body of A. & the heirs of such heir 
male. W. & M. both died without issue, & A. 
having a son, suffered a recovery of the devised 
estate, & resettled it to new uses, under which 
a& remote interest was limited to the surviving 
trustee, & died, leaving her son surviving, who 
thereupon filed his bill against the surviving 
trustee of the will for a conveyance of the legal 
estate. Decree made against the trustee with 
costs: the ct. holding clearly that, under the 
devise. A. took a life estate only, with remainder 
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Vacation of office: Sub-sect. 2, B. (c), & | to her son in fee.—WILuIs v. Hiscox (1839), 4 


My. & Cr. 197; 4 Jur. 738; 41 EB. R. 78, L. C 


,L. 
Annotations :—-Reid. Chamberlayne v. Chamborlayne (1856), 
6 KH. & B. 625; Greaves v. Simpson (1864), 10 Jur. N. 8, 
609; Evans vr. Evans, {1892} 2 Ch. 173; Pelham-Clinton 

v. Nowcastle (1900), 83 L. T. 627. 

2014. Married woman’s separate 
estate.]|—-Trustees of the separate estate of a 
married woman decreed to pay the costs of a suit 
instituted to compel them to transfer the fund 
into her name.— THORBY v. YEATS (1842), 1 Y. & 
C. Ch. Cas. 4388; 6 Jur. 939; 62 E. R. 960. 

2015. Right to costs of necessary proceed- 
ings—Insufficient information given to trustees.]|— 
Where parties call on trustees to part with their 
estate on the ground that their trusts have 
terminated, they are bound clearly & satisfactorily 
to show the fact to the trustees. 

Trustees of a term, the trusts of which had been 
put an end to by the cestui que trust :—Held: 
entitled to their costs of a suit to compel an 
assignment of the term to the purchaser of the 
property, on the ground that full & accurate 
information had not been tendered them before 
bill filed.—HoLtForp v. Putpps (1841), 3 Beav. 
434; 10L. J. Ch. 209; 5 Jur. 36; 49 KE. R. 170; 
subsequent proceedings, 4 Beav. 475. 











SUB-SECT. 4.—IRELEASE. 


2016. Whether entitled to release.|—-It may be 
reasonable that a trustee should have a release 
from his cestui que trust but the ct. has in several 
cases held, that he is not entitled to a release 
(PAGE-Woon,  V.-C.).—WARTER v7. ANDERSON 
(1853), 11 Tlare, 301; 1 Hq. Rep. 266; 21 L. T. 
O.S. 219; 1 W. RR. 493; 68 i. R. 1289. 

2017. —— Inquiry as to any outstanding 
liability.|—On motion a reference directed to 
inquire, whether deft., a trustee, remains account - 
able for any acts done by him as trustee, & if not. 
to settle a release.— v. OSBORNE (1801), 6 
Ves. 455; 31 1. R. 1141, L. C. 

2018. Under seal.|—Trustee of stock, on 
transferring the stock to his cestui que trust, held, 
under the circumstances of the case, entitled to 
an acknowledgment by the cestuis que trust ol 
the stock being received in full of all demands, 
though not entitled to a release under seal; &. 
inasmuch as the cestuis que trust declined to make 
the acknowledgment, the ct. directed a general 
administration account to be taken of the real 
& personal estate of testator, from whose real « 
personal estate the stock was derived, although no 
account but a mere transfer of the stock was 
prayed by the bill, & no open unsettled account 
suggested by the answer.—CHADWICK v. HEATLEY 
(1845), 2 Coll. 187; 5 L. T. O. S. 303; 9 Jur. 
5604; 63 E.R. 671. 

2019. |—It is quite a mistake bul 
not an uncommon one for exor. & trustees to 
require or consider themselves entitled in all cases 
to a formal deed of release (MALiNns, V.-C.).—Re 
ROBERTS'S TRUSTS (1869), 38 L. J. Ch. 708; 17 
W. RK. 639. 

2020. ——— Departing from expressed 
trusts.]—A trustee, paying the trust money In 
strict accordance with the tenor of the trusts, 
is not entitled to a release by deed ; secus, if he 1s 
haat upon to depart from the strictly expressed 
rusts. 




















Where a trust was created by parol for A. for 


PART II. SECT. 9, SUB-SECT. 3. 
h. Whether trustee can be compelled to discharge trust piecemeal.)|—BERCHTEL v. ZINKANN (1907), 16 0. L. R. 7235 10 


QO. W. Rh. 1075.—CAN., 


Part II,—TRUSTEEs, 


life, & to provide for her funeral expenses, 
,emainder to her two children, & the tenant for 
life & remainder-men called for payment :—Held : 
ihe {rustee might lawfully insist on a release under 
geal. —KING v. MULLINS (1852), 1 Drew. 3083; 61 
K. R. 4693 sub nom. KING v. MALLINGS, 20 L. T. 
QO. S. 178. 

2021. Instrument creating trust under seal.] 
-—Trustees have a right to some sort of discharge 
from their cestuis que trust, not, perhaps, a release, 
unless the instrument creating the trust was under 
seal; & trustees, between whom & their several 
cestuis que trust disputes have arisen as to the 
amounts actually due to them respectively, are 
justified in paying into ct., to the separate account 
of each cestur que trust, the sum to which they 
believe him to be entitled, & may have their costs 
of making such payment out of the respective 
funds. —Re WriauTt’s Trusts (1857), 3 K. & J. 
419; 69 KB. R. 1178. 


{nnotations :-—Consd. Fe Nettlofold’s Trusts (1888), 59 


L. if. 315. Dbtd. & Distd. Re Ruddock, Newberry v. 
Mausfield (1910), 102 kL. I. 89. 


Refd. ??e The Pride of 
Wales & The Annie Lisle Mortgagees (1867), 15 L. T. 606. 


2022. Cestul que trust having settled his 
share.]|—T'rustees, on receipt from other trustees 
of trust moneys, are not bound to exccute a release, 
all that can be required from them is a written 
acknowledgment of the receipt of the money. 

Where money is due to cestuis que trust who 
have settled it, the trustee is entitled to a release 
from the cestuis que trust, but to a receipt only 
from the persons to whom they devise it to be paid 
(RomMILLY, M.R.).—Re Cater’s Trusts (No, 2) 
(1858). 25 Beav. 366; 58 E. R. 676. 

Annotation : —Mentd. Re Wylly’s Trusts (1860), 25 J. P. 84. 

2023. Conclusiveness of release.]|—Degrec 
of weight to be attached to deeds of release 
exceuted by cestuis que trust within a few days of 
their respectively coming of age, when such 
releases profess to proceed upon the examination 
of complicated accounts. 

The bill stated that an account had been made 
out, showing that a certain sum was due to pltf., 
& it alleged that defts. set up that account & the 
payment of the balance, asa final settlement. The 
bill charged the contrary, & that much more was 
due to plitf., as would appear if certain accounts 
were rendered. <A deed of release had, in fact, 
heen executed by pltf., at the time of the payment 
of the balance in question ; but the bill made no 
mention of it. As this deed of release acknow- 
ledged the receipt of certain sums, it could not be 
wholly set aside; but the ct. was of opinion, 
under the circumstances of the case, that it did 
not deprive pltf. of his right to the accounts which 
he sought.—WEDDERBURN ¥. WEDDERBURN (1838), 
IMy. & Cr. 41; 81. J. Ch. 1773 3 Jur. 596; 41 
K. R. 16, L. C. 

Annotations :—Mentd. Portlock v. Gardner (1842), 1 Hare, 

OOL; Willett v. Blanford (1842), 1 Hare, 253; Keg v 
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Devey ag 10 Beay. 4144; Allfrey 7. Allfrey (1849), 
1H. & Tw. 179; Travis v. Milne, Milne v. Milne (1851), 9 
Hare, 141; Simpson v. Chapman (1853), 4 De G. M. & G. 
154; Hart v. Clarke (1854), 19 Beav. 349; Wedderburn 
v. Wedderburn (1856), 22 Beav. 84: Clements v. Hall 
(1857), 24 Beav. 333 ; Bright v. Legerton (186]), 2 De G. F. 
& J. 606; Vyse v. Foster (1872), 8 Ch. App. 315,n.; 
eabues Corpn. v. Lord Advocate (1879), 4 App. Cas, 


2024. ——— J|—Right of pltf. to accounts 
referred to in the deed of 1:elease set up as a bar 
to the suit. 

Where a bill is filed to set aside a deed of release 
as having been improperly obtained, pltf. alleging 
that he, as a cestui que trust, had had no opportunity 
of examining the accounts of the estate of testator, 
& that the deed contained untrue recitals, & a plea, 
accompanied by an answer, is pleaded to the bill. 
setting forth the deed of release, denying that the 
decd had been improperly obtained, & averring that. 
the accounts therein referred to were accurate, 
but not setting forth the accounts themselves :— 
Held: such plea was bad, for not setting forth the 
accounts. Semble: a decd of release cannot in any 
case be successfully pleaded without setting forth 
the accounts upon which it is founded.—BRooKS 1. 
SUTTON (1868), L. R. 6 iq. 361 5 371. J. Ch. tl; 
18 L. T. 224; 16 W. R. 570. 

2025. Whether entitled to receipt or acknow- 
ledgment—Effect of cestui que trust refusing 
acknowledgment.|—CHuApDWIick v. ITRATLEY, No. 
2018, ante. 

2026. --——- Payment of trust funds to other 
trustees.]|—-7?e CATER’S TRusTS (No. 2), No. 2022, 
ante. 

2027. —-—— Payment of trust funds to executors.] 

-If you have money belonging to A., & you 
pay it to him & take his 1eceipt for it, that is the 
best release you can have; wW& in this case, if the 
trustees had paid the fund over to the exors. & 
had taken a receipt for it, that would have been 
the most complete discharge they could have 
required (MALINS, V.-C.).—Re Hoskin’s Trusts 
(1877), 5 Ch. D. 229; 46 L. J. Ch. 274; 35 1. 1. 
035 3 on appeal, 6 Ch. D. 281, C. A. 


_Innotations :-—Retd, Re Treasure, Wild v. Stanham, [1900] 
2Ch. 6483; Jee Power, Fe Stone, Acworth v. Stone, [1901] 
2 Ch. 659; Le Peacock’s Settlmt., Keleey v. Harrison, 
1902) 1 Ch. 552; Re Pryce, Lawford v. Pryec, [1911] 2 Ch. 
286; Me Wernher, Wernher v. Boit, [1918] 2 Ch. 82. 
Mentd. Turnor v». Hancock (1882), 20 Ch. D. 303; We 
Bradford (1883), 11 <i B. D. 373; Re Moore, Moore ¢. 
Moore, [1901] 1 Ch. 691; Re Dixon, Penfold v. Dbkxon, 
(1902] 1 Ch. 248; Ite Lawley, Zafser v. Lawley, |1902] 
2Ch. 799; Re Marten, Shaw v. Marten, [1902] 1 Ch. 311; 
Re Yearnsides, Baines v. Chadwick, [1903] 1 Ch. 250; 
Stamp Duties Comr. v. Stephen, [1904] A. C. 137. fe 
Dodson, Ite Dodson, Gibson v. Dodson, [1907] § Ch. 281; 
Re Hadley, Johnson », Hadley, [1909] 1 Ch. 20; O'Grady 
v. Wilmot, [1916] 2 A. C. 234, 





Sup-secr. 5.—-DEATH. 
See Sect. 8, ante. 
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Part I1].—Administration of Trusts. 


SECT. 1.—DUTIES OF TRUSTEES. 
Sce Part IV., post. 


Srcr. 2.—POWERS AND DISCRETIONS OF 
TRUSTEES. 


See Part V., post. 


SEcT, 3.—RIGHTS OF TRUSTEES. 

SUR-SECT. 1.—REIMBURSEMENT AND INDEMNITY. 

A. In General. 

See Trustee Act, 1925 (c. 19), s. 30. 

Indemnity, generally, see GUARANTER & IN- 
DEMNITY, Vol. XXVI., pp. 221 et seq. 

2028. Right to be indemnified—Where no direc- 
tion in ig rips indemnified without a 
direction in the will. 

As to the clause of indemnity to the trustees, 

. it must be recollected, that in effect this ct. 
infuses such a clause into every will, though not 
directed (LoRD ELDON, C.).—DAWSON v. CLARKIS 
(1811), 18 Ves. 247; 34 E.R. 311, L. ¢. 


Annotations :—Mentd. Southouse v. Kate (1814), 2 Ves. & B. 
396; Parsons v. Saffery (1821), 9 Price, 578; Woollett 
», Harris (1821), 5 Madd. 452; Madgin v. Lumley (1823), 
1L. J. 0.8, Oh. 236; Rhodes v. Rudge (1826), 1 Sim. 79 : 
Salo v. Moore (1827), 1 Sim. 534; Wood wv. Cox (1837). 
2 My. & Cr. 684; Mullen v. Bowman (1844), 1 Coll. 197 ; 
Andrew v. Andrew (1845), 1 Coll. 686; Russell v. Clowes 
eens 2 Coll. 648 ; Mapp v. Elicock (1849), 2 Ph. 793 ; 

‘ead v. Stedman (1859), 26 Beav. 495; HBarrs v. Fowkos3 
(1864), 2 Hem. & M. 60; Clarke v. Tilton (1866), L. lh. 





2 Eq. 810; Merchant Taylors’ Co. v. A.-G. (1871), 6 
Ch. App. 512. 
2029. Rests on implied contract.)—DArkE 





v. WILLIAMSON, No. 2124, post. 

2030. Under express indemnity—Where 
neglect to secure trust fund.]—The ordinary trustee 
indemnity clause aflords no security to a trustee 
who neglects to take the necessary steps to secure 
the trust fund.— Dix v. BurFor» (1854), 19 Beav. 
400; 62 K. R. 408. 

Annotations :-—Refd. Lester v. Lester (1857), 30 L. T. O. S. 
23; Macnamara v. Curoy (1867), 15 W. R. 374; Re 
Smith, fenderson-}toe v. Witchins (1889), 42 Ch. D. 302; 
Re City Equitable Fire Insce., [1925] Ch. 407. 

2031. Form of Indemnity—Lease to commence in 
future.|—PoLLARD v. GRrEeNviT, (LADY) (1660), 1 
Rep. Ch. 184; 1] Cas. in Ch. 10; 21 KB. 2. 544. 
Annotation :—Mentd. Dowell v. Dow (1842), 1 Y. & C. Ch. 

Car. $45. 

2032. Recovery of documents deposited as In- 
demnity—Parties to action—Representative of de- 
ceased trustee.|—Trustecs fearing lest they had 
committed a breach of trust, obtained, as an 
indemnity against the consequences, a deposit of 
tobacco warrants. One of them subsequently 
died. The depositor filed a bill against the 
survivor for the recovery of the warrants :—Held: 
the representative of deceased trustee was a 
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20291. Right to be indemnifiled—Rests 
on tmplicd contract.}—It is incident to 
the office of a trustec that the trust 
proporty shall reimburse him for his 
expenses in administering the trust; 
& a clause so indomnifying a trustoe is 


whore he is 


release nor an indemnity. 
exception to the gencral rule where the 
trustee is, for the benefit of the ceatut 
que trust, departing from the trust, as 
aying over the trust money 
before it is legally due. 
the trustee is ontitled to an indemnity. 


necessary party to the suit. MEINERTZHAGEN v, 
Davis (1843), 2 L. T. O. S. 95; 7 Jur. 1103. 

2033. Loss of right—Falilure to render accounts.| 
—KExors. & trustees, in pursuance of a power 
contained in a will, carried on the business of a 
licensed victualler after the death of testator, & 
incurred debts to trade creditors. An action was 
commenced for the administration of the cstate 
of testator. The trade creditors took out a sum- 
mons in the action asking for an order declaring 
that they were entitled to the trustees’ right of 
indemnity against the estate so as to get Peye 
out of the estate. ‘The trustees had made default 
in rendering proper accounts, but not in payment 
of money. ‘There was a sufficient fund in ct. to 
pay all the debts :—Held: in order to deprive the 
trustees of their indemnity, there must be a default 
in payment of money & not merely a default in 
the rendering of accounts.--Re Kipp, Kipp v. 
Kipp (1894), 70 L. T. 648; 42 W. R. 571; 8K. 
261. 

Indemnity of personal representatives.] — Sec 
Execurors, Vol. XXIV., pp. 605-610, Nos. 6359- 
6411. 

Indemnity of trustee in  bankruptcy.|—Ser 
Bankruptcy, Vol. IV., pp. 228, 220, Nos. 2131- 
2150; Vol. V., p. 673, Nos, 5957, 5958, 


B. Who may Claim. 

2034. Executor of surviving trustee.]—Testator, 
by his will, gave certain leasehold premises to 
trustees to sell, & appointed them also exors. 
They all proved the will, and a bill was filed, by 
parties interested under the will, against them for 
an account, & the master made his report, ap- 
proving of purchasers of the leaseholds in lots ; 
pending the suit all three trustees died, & the last 
survivor made a will, & appointed an executor, 
who being applied to, as representative of the 
original testator, to concur in the necessary 
assignments of the leaseholds, refused to do so 
without an indemnity; it was referred to the 
master to inquire whether he was entitled to such 
indemnity, & the master being of opinion that he 
was not, pltfs. presented their petition to confirm 
that report, & order the exor. to concur in the 
assignments. The ct. refused the application, « 
held that he was entitled to an indemnity, A 
referred it to the master to approve of the terms.— 
COCHRANE v. ROBINSON (1840), 11 Sim. 878; 10 
I. J. Ch. 109; 65 Jur. 4; 59 HK. R. 919. 
anne OR :—Refd. Hickling v. Boyer (1851), 3 Mac. & (. 


2035. .}—An action having been brought in 
the names of the exors. of the surviving trustec 
under a deed of separation, to recover from the 
husband arrears of certain weekly payments 
alleged to be due to the wife thereunder, the exors. 
obtained a judge’s order to stay the proceedings, 
on the ground that the action was brought without 





— 
ee eee ee ere eee en cane, 


There is an {| 130.—CAN. 
2029 v. —-—-.J—CoNnNoR v. VROOM 
(N. B.) (1895), 24 5. C. i. 701.-—CAN. 
2029 vi. —-—.]— Bruce (LaDy) '- 


ha Mork (1833), 11 Sh. (Ct. of Sess.) 799.-— 
In suc case SCOT. 





infused into evo trust deod.—- | —~Moopy wv. Srupson (1895), 21 h. Under erpreas indemnity.) 
HUGHES v. RKES 1885), 10 P. R. 301; | V- U. R. 244.--AUS. —DUMONCEL ¥. DUMONOEL (1848), 15 
9 O. HK. 198.—CAN. 2029 ili. ——.]—ERSKINE t. PETTIT | I. Eq. R. 92.—IR. 





2020 ii. -}—Tho gencral rule is 218.7. 
that a trustee paying over tho trust 
money to the cestui que trust is entitled 


10 have the fullest receipt, but neither a 





2029 iv. 


(1901) 8. W. 204; 18 N.S. 
W. W. N. 215.—AUS. 


VILLE SCHOOL TRUSTEES (1869), 16 Gr. 


k. By agreement between trustee & 


ee eo ”. NORTHERN 
1—SmirH +. BELIE Ey ilaey IN (Sask.), [19251 4 D. L. ht. 
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their sanction. The ct. directed that the action 
might proceed, upon an indemnity against costs 
being given to the exors., to the satisfaction of the 
master, it appearing from the affidavit of the wife, 
unanswered, that testator, though he had not 
executed the deed, had consented to become a 
trustee, & had acted in the trust. 

Spicer v. Tod, No. 2048, post, is an authority in 
point & shows that where trustees have accepted 
the trust, the ct. will interfere & compel them to 
allow their names to be used as pltfs. in an action 
on the deed upon an indemnity being given to 
them (TINDALL, C.J.).—ARCHARD »v. COULSTING 
(1843), 6 Man. & G. 75; 134 E. R. 815; sub nom. 
ORCHARD v. COULSTING, 6 Scott, N. R. 843; 1 
L. T. O. S. 230. 

2036. Manager appointed by benicar Wee man- 
ager appointed by a trustee stands in the place of 
the trustee who employs him, & is entitled to be 
reimbursed his advances out of the trust estate.— 
FRASER v. BURGESS (1860), 13 Moo. P. C. C. 314; 
21. IT. 446; 6 Jur. N.S. 327; 8 W. R. 3876; 15 
i, R. 118, P. C. 


.{nnotations :—Consd, Bertrand v. Davies (1862), 31 Beav. 
429. Apld. Re Harriott, Wc yp. Pengelley (1863), 8 L. I. 


"4. 


C. Liability for. 


2037. Liability of creator of trust.]—(1) It is a 
general rule of equity that when a person accepts a 
trust at the request of another, & that other is a 
cesta que trust, the cestui que trust is liable person- 
ally to indemnify the trustee against all losses 
aceruing in the due execution of the trust. 

(2) Where the loss in respect of which such in- 
demnity is sought occurs after the death of the 
cestut que trust the trustee is in the position of a 
creditor of the cestui que trust, & entitled to recover 
as a creditor from legatees to whom his estate has 
been paid. 

J. & P. at the request of a settlor, accepted 
transfers of shares in an unlimited co. upon trust 
for a tenant for life & remaindermen. J. & P. 
were exors. of the will of the scttlor, & distributed 
the residue of his estate. Subsequently in the 
lifetime of the tenant for life large calls were made 
on the shares, & the remaindermen under the scttle- 
ment disclaimed :—/Tcld: J. & IP. as trustees were 
entitled to be indemnified against the liabilitiy 
of settlor’s residuary cstate, & to recover the 
capital which they had distributed among the 
residuary legatees. —/ERVIS v. WOLFERSTAN (1874), 
1. R. 18 Eq. 18; 43 1. J. Ch. 809; 30 L. I. 452. 
Annotations :-—As to (1) Distd. Fraser v. Murdoch (1881), 

6 App. Cas, 855. Apld. Hobbs v. Wayet (1887), 36 Ch. D. 

256; Matthews v. Ruggles-Briso, [1911] 1 Ch. 194. 

As to (2) Distd. Hosegood v. Pedler (1896), 66 . J. Q. B. 

18. Generally, Retd. 2?e Knott, Bux v. Palmer (1887), 

56 I. J. Ch. 318 ; Whittaker v. Kershaw (1890), 45 Ch. D. 
320; A.-G. v. Smith (1892), 66 L. T. 857; Je Nixon, 
Gray v. Bell (1904), 73 L. J. Ch. 446. Mentd. ic Korshaw, 

Whittaker v. Kershaw (1890), 60 L. J. Ch. 9. 

2038. 
post. 

2039. Liability of trust estate.]|—Frasin v. Mur- 

Docn, No. 2089, post. 
2040. J—The right of a trustee to be 
indemnified out of his trust fund for money 
expended by him in its preservation, is strictly 
limited to the trust fund. 

Under the provisions of a private estate Act the 
trustee of a term of years in certain settled estates, 
of which W. had been tenant for life, was bound to 
apply the rents of the estates, first, in the payment 
from time to time of the interest upon certain 
iIncumbrances existing before the passing of the 
Act, & subject thereto in the payment from time 
to time of the interest on sums to be raised by W. 





.J—Fraser v. Murpocu, No. 2089, 
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by mtges. created under the powers conferred by 
the Act, & of the premiums on policies of life 
assurance. constituting the collateral security for 
the repayment of those sums, the equity of redemp- 
tion being reserved to W. The rents having 
become insufficient, the trustee, in order to save 
one of the policies from lapsing, paid a premium 
out of his own moneys. He did this without any 
request from the mtgee. or from the owner of the 
equity of redemption of the policy. The life 
insured having dropped, & the proceeds of the 
policy having been received by the mtgee. :— 
Held: the trustee was not entitled to any lien on 
the proceeds in respect of the premiums which he 
had paid, he not being a trustee of the policy.—- 
Re WINCHILSEA’S (EARL) Poticy Trusts (1888), 
30 Ch. D. 168; 58 L. J. Ch. 20; 59 L. T. 167; 
37 W. R. 77. 
Annotation :- Refd. Strutt v. Tippett (1889), 61 L. T. 460. 
2041. Personal estate—-Trustee acting under 
will invalid as to real estate.|—A trustee, acting 
bond fide & with the concurrence of the heir-at-law, 
under a will which was supposed to be valid as to 
real estate, but which afterwards turns out to be 
invalid, is entitled to be indemnified out of the 
personal estate. —EDGECUMBE 0. CARPENTER (1839) 
I Beav. 171; 48 KB. R. 904. 


Annotation :—Mentd. Russell v. L. C. & D. Ry. (1863), 9 
Jur. N. 8S. 1007. 


2042. Liability of cestui que trust.) — lands 
settled in trust for raising portions for daughters. 
payable upon their marriage with the consent of 
the trustees, etc., but if they marry without such 
consent, then to remain over to another, etc. The 
daughters were old & never intended to marry, 
but to lay out their portions in a purchase of 
annuities for their lives ; decreed, that they should 
have their portions without being married.— 
NEEDHAM v. VERNON (1673), Cas. temp. Finch, 62 ; 
23 1. R. 33, 


Annotations .~ Refd. Wervey v. Aston (17410), 2 Com. 726 
RRevnish v. Martin (1716), 3 Atk. 330. 


2043. —--—-.]—BALsH v. IylAM, No. 2078, post. 

2044. —- - Losses in execution of trust—Cestul 
que trust creator of trust.}—JiRvis v. WOLKER- 
STAN, No. 2037, ante. 

2045. Sole cestui que _ trust—-Whether 
limited to amount of trust property.|—-Where the 
sole cestui que trust is a person su? juris, the right 
of the trustee to indemnity by him against ha- 
bilities incurred in connection with the trust 
property is not limited to that property.— 
HARDOON v. BELInIos, [1901] A. C. 118: 70 
J.P. C. 93; 83 1. T. 573; 19 WLR. 2093 17 
T. 1. R. 126, P. C. 

Annotations :—Consd. Dodson v. Downey (1901), 50 W. Tt. 

5 Distd. Wise v. Perpetual Trustee Co., [1903] A. C. 
Apld. Matthews ». Ruggles-Brise, (19131] 1 Ch. 
194; Buchan v. Ayre, (1915) 2 Ch. 474. Consd. Adams tv. 

Morgan, [1923] 2 K. 3B. 234. Refd. 7?e National Bank of 

Wales, Massey & Gitfin’s Case, [1907] 1 Ch. 582; Jte 

Turner, Wood v. Turner, [1907] 2 Ch. 126; Kastern 

Shipping Co. v. Quah Reng Kee, [1924] A.C. 177; Spencer 

ev. Ashworth, Partington (1925), 94 L. J. K. B. 447. 

2046. Beneficial interest assigned to new 
cestui que trust.|—Although the assignment by a 
cestui que trust of his absolute beneficial interest 
to a new cestui que trust terminates the trust 
relationship between the trustee & the old cestui 
que trust, it does not terminate the personal 
liability of the old cestui que trust to indemnify 
the trustee against contingent claims that may 
arise under existing contractual liabilities, & the 
mere fact that the trustee concurs & takes an 
indemnity from the new cestui que trust against 
those liabilities docs not in itself amount to 
novation. 

In 1879 two partners in a firm took an onerous 
Jease on behalf of & as trustees for the partner- 
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Sect. 3.—Rights of trustees: Sub-sect. 1, C. & D. 
(a) & (b).J 

ship & entered into joint covenants with the 

lessors. 

_ On Nov. 15, 1886, all the original partners, 

including the two trustees, entered into an agree- 

ment to transfer the assets & liabilities to a 

limited co. The co. agreed to indemnify them 
alnst the partnership habilities & to take 

all reasonable steps in their power to bring about 

a novation to the co. of ald liabilities of the partner- 

ship & the several partners. On Nov. 27, 1886, 

one trustee died. On Nov. 4, 1887, the surviving 

trustee in pursuance of the agreement assigned the 
lease to the co. on the usual covenant for indemnity. 

About the same time he also conveyed other 

frechold & leasehold partnership property to the 

co. In pursuance of the agreement, without 
reserving any part to cover the indemnity. On 

Feb. 18, 1891, the surviving trustee died. In 

1909, the co. having made default, the surviving 

trustee’s exors. were compelled to pay £5,874 

for arrears of rent, breach of covenants of the lease, 

& costs:—Ield: neither the agreement, nor the 

assignment & conveyances in pursuance thereof, 

nor the change of the trust relationship thereby 
effected amounted to any novation of the sur- 
viving trustee’s original right to indemnity & 
contribution against the partners, & his exors. were 
therefore entitled to enforce this right against the 
partners or their estates.-—-MATTHEWS v. RUGGLES 

Brisnm, [1911] 1 Ch. 194; 80 1. J. Ch. 423; 108 

i. T. 491. 

2047. Liability of assignee of cestul que trust.|— 
A. is a trustee for B. as to an estate, & lays out 
money in relation thereto, after which B. the 
cestui que trust, assigns his interest to (. A. 
brought a bill against ©. to be reimbursed, & C. 
brought a cross bill for a conveyance of the estate. 
Lord Chancellor Macclesfield held that C. should 
have no conveyance until A. was paid all the 
money expended by him about the premises. 
But this decree was reversed in the TLouse of Lords, 
there being no contract between A. & C. relative to 
the money so expended ; & the credit being given 
by A. to B. personally. —DANSON ». Trorr (1729), 
7 Bro. Parl. Cas. 266; 3 H.R. 173, H. I. revsg. 
a nom. TROTT v. DAWSON (1721), 1 P. Wms. 

Ae Ora, & 

2048. ——— Action brought in name of trustees.| 
—The assignee of an insolvent debtor sued in the 
names of trustees for the insolvent, after having 
offered an indemnity to them, but without their 
consent. <A judge at chambers sct aside the pro- 
ceedings & the ct. stayed the order & the pro- 
ceedings until the trustees were indemnified.— 
SPICER v. Topp (1831), 2 Cr. & J. 165; 1 Dowl. 
rr 2 Tyr. 172; 11. J. Mx. 59; 149 E.R. 
HY. 

Annotations :—Apld. Archard v. Coulsting (1843), 6 Man. & 
G. 75. Mentd, Laws v. Bott (1447), 16 M. & W. 362. 
2049. }—ARCHARD v. COULSTING, 

No. 2035, ante. 


2050. Liability of real owner.|—A trustee of a 
damnosa hereditas is entitled 1o indemnity from the 
person who is the real owner of it, whether any 
privity of contract exists between them or not.— 








2051 ii. 
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2051 i. Wupenses uncurred un execution 
of trust.J~A solr. trustee acting on 
behalf of himself & his co-trustec is 
entitled to profit costs for preparing 
the accounts of the trustees & attend- 
ro Bad A Ate eae before the surro- 

CQ. eC Cc R, e e ry 
Occ. N. 74.--CAN, ede 





2061 fii. 


456.—IND. 
2051 iv. 








2051 v. 


.J-— ROowAFLLY. HAYDEN 
(1851), 2 Gr. 557.—-CAN. (Ct. 


’ ARA 
LAKSBHMANAN (1916), I. L. R. 39 Mad. 


-}—FEGAN v. THOMBON 
(1855), 17 Dunl. (Ct. of Sess.) 1146; 
27 Se. Jur. 599.—SCOT. 


.} —, GRAY 


TRUSTS AND TRUSTEES. 


CASTELLAN v. Hopson (1870), L. R. 10 Eq. 47; 
39 L. J. Ch. 490; 22 L. T. 5753; 18 W. R. 781. 
Annotations :-—Apld. Maynard v. Eaton (1873), 9 Ch. App. 
416,n. (See 9 Ch. App. 414.) Distd. Ramage v. Womack, 
p00) 1 9: B. 116. efd. Maxted v. Paine 1874). L. R. 
Kixch. 132; Brown v. Black (1873), 29 L. T. 362; 
Nickalls v. Merry (1875), L. R. 7 H. L. 630; Hardoon v. 
Relilios, [1901] A. C. 118. Mentd. Tolhurst v. Associated 
Portland Cement Manufacturers (1900), Tolhurst rv. 
Associated Portland Cement Manufacturers (1900) & 
Imperial Portland Cement Co., [1903] A. C. 414. 
Liability in particular instances.|—See Sub-sect. 


1, D. (ce), post. 


D. In respect of What Matters, 
(a) Hxpenses Incurred, 


2051. Expenses incurred in execution of trust.|— 
Trustees shall have their costa & charges, & all 
just allowances but not any thing for their care 
& pains in managing the trust.—Llow v. GODFREY 
& Mica (1678), Cas. iemp. Finch, 361; 23 H.R. 
198, I. 








2052. .|—-HETHERSELL v. Hares (1679), 2 
Rep. Ch. 158; 21 KE. R. 645. 
2053. .}—(1) The indemnity of the trustees 


under a deed of trust does not give the persons 
employed by them a right as creditors against the 
trust fund. 

(2) It is in the nature of the office of a trustee, 
whether expressed in the instrument, or not, that 
the trust property shall reimburse him all the 
charges & expenses incurred in the execution of the 
trust (LorD ELDON, U.).—WoORRALL v. HARFORD 
(1802), 8 Ves. 43; 32 H.R. 250, L. C. 


Annotations :—As to (1) Apld, Hall v. Laver (1842), 1 Hare, 
571. Refd. M‘Gregor v. Derbyshire, Staffordshire & 
Worcestershire Junction Ry. (1849), 138 L. T. O. 8. 445; 
Synnot v. Simpson (1854), 6 H. L. Cas. 121. 


2054. .|—All trustees are entitled to be 
indemnified against expenses bond fide incurred by 
them in the due execution of their trust 
(TuRNER, L.J.).—Jte GasRMAN MINING Co., #2 p. 
CMIPPENDALE (1854), 4 De G. M. & G 193; 2 
Eq. Rep. 983; 241. J. Ch. 41; 231. 1. O. 8S. 200 ; 
18 Jur. 710; 2 W. R. 543; 43 1. R. 415, LL. Jd. 


Annotations :-—Refd. R« Norwich Yarn Co., Ew p. Bignola 
1856), 22 Beav. 143; Darke v. Willamson (1858), 22 
. P. 705: Re Electric Tolegrepe Co. of Ireland, Troup's 

Caso (1860), 29 Beav. 353; Ite Magdalena Steam Naviga- 
tion Co, (1860), John. 690; Selwyn v. Harrison (1862), 
2 Jobn. & H. 334: Re Catholic Publishing & Bookselling 
Co. (1864), 3 New Rep. 551: Lowndes v. Garnett & 
Moseley Gold Mining Co. of America (1864), 3 New Rep. 
601; Martin v. Powning (1869), 4 Ch. App. 358; lte 
Pumfrey, Worcester City & County Banking Co. v. Blick 
(1882), 22 Ch. D. 255; Strickland v. Symona (1884), 26 
Ch. D. 245; de Norwich Equitable Fire Insce., Brasnett’s 
Caso (1885), 53 L. T. 569; Re Wrexham, Mold & Connah’s 
Quay Ry., {1899] 1 Ch. 440; Hardvoon v. Belilios, [1901] 
A. C. 118. Mentd. Zte Saxon Life Assce. Soc., Anchor 
Assce. Co.’ Case, Era Assce. Soc.’s Case, Re Era Agsce. 
Soc., Williams’s Case (1863), 32 L. J. Ch. 206; Re Cork 
& Youghal Ry. Gees: 4 Ch. App. 748, n.; Je National 
Permanent Benefit Bldg. Soc., Mr p- Wilhamson (1869), 
5 Ch. App. 309; Re Durham County Permanent Invest- 
ment Land & Bldg. Soc., Davis’ Case, Wilson’s Cage (1871), 
l. I. 12 Kq. 516; Crampton v. Varna Ry. (1872), 41 
L. J. Ch. 817: Yorkshire Ry. Wagon Co. v. Maclure 
(1881), 19 Ch. D. 478; Blackburn Bldg. Soc. v. Cunliffe, 
Brooke (ss), 22 Ch. D. 64, n.; Hx p. Watson (1888), 21 





2055. ——- Must be properly 
PARSONS v. SPOONER, No. 2060, post. 

20586. eee trustee on the other 
hand has a right to be indemnified out of the trust 


incurred.|] — 








Dunpdasw & WILSON (1856), 19 Dunl. 
of Sess.) 1; 28 Se. Jur. 622.— 


YANAN v. SCOT. 

2051 vi. .]— AITKEN v. HUNTER 
(1871), 9 Macph. (Ct. of Sessa.) 756; 
43 Se. Jur. 413.—SCOT. 


2066 i. Must be qe in- 
curred.}— DIXON Ve UTHERTORD 
(1863), 36 Se. Jur. 30.— SCOT. 








(LORD) wv. 


Part IJJ.—ADMINISTRATION OF TRUSTS. 


estate with respect to expenses properly incurred by 

him on behalf of that trust estate, including among 

other things costs properly incurred by him in 
employing a solr. (NORTH, J.).—-STANIAR v. EVANS, 

Kvans v. STANIAR (1886), 84 Ch. D. 470; 56 

lL. J. Ch. 581; 656 L. T. 87; 35 W. R. 286; 8 

T. L. R. 215. 

Annotations :—Consd. Re Blundell, Blundell v. Blundell 
(1888), 40 Ch. D. 370. Mentd. Preston Banking Co. v. 
Allsup, [1895] ] Ch. 141; Je 
George & George, [1898] 1 Q. B. 520; Je Calgary & 
Medicine Hat Land Co., Pigeon v. The Co., [1908] 2 Ch. 652. 
2057. .|—Costs incurred by a trustee 

in an action respecting the trust estate are not costs 

in the discretion of a judge who did not try the 
action, within R.S. (., Ord. 65, r. 1, but are charges 

& expenses incurred in the execution of the trusts ; 

& if such a judge acting in the administration of the 

estate makes an order as to such costs, his decision 

is subject to appeal. 

Real estates were devised to trustees in trust for 
S. during her life, in such terms as gave her the 
legal estate, & after her death in trust to sell. S. 
desired to scll the estates under Settled Land Act, 
& applied to the surviving trustce for the title 
deeds. The trustee, acting under the advice of his 
solr., refused to give them up, & S. brought an 
action of detinue in the Q. B. Div., & recovered 
judgment against him with costs. The trustee 
took out an originating summons in the Ch. Div., 
& obtained an order for payment of the costs 
incurred in the action out of the trust estate :— 
Held: (1) the costs of the action of detinue were 
not costs in the discretion of the judge of the Ch. 
Div. within R. S. C., Ord. 6, r. 1, & his decision 
was subject to appeal; (2) the trustee, not having 
shown reasonable cause for defending the action, 
was not entitled to retain out of the trust estate 
the costs of the action beyond the amount which 
he would have incurred by applying for leave to 
defend it. 

A trustee is entitled as of right to full indemnity 
out of his trust estate against all his costs, charges, 
& expenses properly incurred ; such an indemnity 
is the price paid by cestwis que trust for the 
gratuitous & onerous services of trustees; & in all 
cases of doubt, costs incurred by a trustee ought 
to be borne by the trust estate & not by him 
personally. The words ‘ properly incurred ”’ in 
the ordinary form of order are equivalent to “ not 
ae ial i incurred ” (LINDLEY, J...J.). 

f a trustee brings or defends an action unsuc- 
cessfully & without leave, it is for him to show that 
the costs so incurred were properly incurred. The 
fact that the trustce acted on counsel’s opinion is 
in all cases a circumstance which ought to weigh 
with the ct. in favour of the trustee ; but counsel’s 
opinion is no indemnity to him even on a question 
of costs (LINDLEY, J...J.). 

_While I agree that trustees ought not to be 
visited with personal loss on account of mere errors 
in judgment which fall short of negligence or 
unreasonableness, it is on the other hand essential 
to recollect that mere bona fides is not the test, & 
that it is no answer in the mouth of a trustee who 
has embarked in idle litigation to say that he 
honestly believed what his solr. told him, if his 
solr. has been wrong-headed & perverse (BOWEN, 
1..J.)—-Re Beppop, Downes v. CorraM, [1893] 
1 Ch. 547; 62 L. J. Ch. 233; 68 L. T. 595; 41 
W. R. 177; 37 Sol. Jo. 99; 2 R. 223, C. A. 


Annotations :—As to (2) Folld. Re England’s Settlmt. Trusts, 
Dobb v. England, [1918] 1 Ch. 24. Apld. In the Estate of 


Humphreys, Fz p. Lioyd- 
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Plant, Wild v. Plant, [1926] P. 139. Refd. Re Jones 
Christmas v. Jones (1897), 45 W. R. 698; Thomas v. 
Jones, [1928] P. 162. 

2058. Expenses applicable to several trusts.] 
—As to what expenses relating to real estate are 
properly payable out of a fund set apart to pay, 
amongst other things, the expenses of executing 
the trusts of the will. 

Testator declared trusts relating to his real & 
personal estate, & gave his personal estate to 
trustees, in trust to set apart & invest a sufficient 
fund to pay his debts, legacies, funeral expenses, 
expenses of proving his will ‘‘ & the execution of 
the trusts thereof ’’ :—-Held: the ‘‘ expenses in the 
execution of the trusts of the will’’ were limited 
to those properly payable by the exors. in their 
character of exors. alone, & therefore the costs of 
executing the trusts of the various real estates 
fell on the cestiis que trust.—BROUGHUAM (LORD) v. 
PouLETT (orp) (1855), 19 Beav. 119 ; 24 L. J. Ch. 








233; 24 L. T. O. S. 248; L Jur. N.S. 151; 52 
I. R. 294. 
2059. ———- But not so as to destroy trust.! — 


DARKE v,. WILLIAMSON, No. 2124, posi. 


(b) Future Liabilities. 

2060. Right to indemnity.|—A trustee has a 
right to be indemnified trom any liability he 
incurred on behalf of his cestui que trusi ; generally 
he had funds in his hands to do so, & the ct. never 
deprived him of that security without making him 
every allowance for expenses properly incurred ; 
his conduct is always liable to investigation at the 
instance of his cestui que trust (WIGRAM, V.-C.).— 
PARSONS v. SPOONER (1846), 5 Hare, 102; 4 Ky. 
& Can. Cas. 163; 15 L. J. Ch. 165; 6 1. T. OWS. 
344; 10 Jur. 423; 67 H.R. 845. 

Annotation Rell. Melhado v. Porto Alogre Ry. (1874), 


L.R.9C. P. 50 





2061. - ——.|— Turron v. SEALY, No. 2168, pos/. 

2062. - —-.| --JERVIS v. WOLFERSTAN, No. 2037, 
ante. 

2063. J—-The right of a trustee to be 


indemnified out of the trust estate covers, not only 
payments actually made by him, but also his 
liability to pay; & by virtue of this right of 
indemnity a trustee is entitled to resort in the first 
instance to the trust estate for necessary expenses. 
—Re BLUNDELL, BLUNDELL v. BLUNDELL (1888), 
40 Ch. 1D. 370 3 57 L. J. Ch. 7380 5 58 1.7. 933 5 36 
W.R. 779; 47. 1. R. 506. 

Annotation :-~ Refd, St. Thomas’s Hospital vo. Richardson, 

[1910] 271, 


(K.L. 
2064. J—The trustees are indemnified 
against, all liabilities incurred by them in the 
execution of the trusts (KEKEWICH, J.).—-BATTEN, 
Prorrirr & Scorr ve. DARTMOUTH JIARROUR 
Comes. (1890), 45 Ch. D. 612; 69 L. J. Ch. 700 ; 
62 L. T. 861; 388 W. Rh. 6038. 

2065. -—— Depends on nature of transaction.|}— 
Trustees of a club who have incurred liability 
under onerous covenants contained in a lease, 
accepted by them on its behalf, are entitled to 
indemnity out of any property of the club to which 
their lien as trustees extends. Its members are 
not, by reason only of being cestuis que trust, 
personally liable to indemnify them, where there 
is no rule imposing such liability upon them.— 
WISE v. PERPETUAL Truster Co., [1903] A. C. 
139; 72 L. J. P. 0.31; 871. T. 569; 51 W. R. 
241; 19T. L. R. 125, P. C. 

2066. Trustee appropriating investments to meet 
legacy —- Depreciation of investments.] —- Where 
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20601. Right to indemnity.]—-LATRN & Co’s ASSIGNEES 0, MURRAY’S TRUSTERS (1836), 15 Sh. (Ct. of Sess.) 120; 12 


Fac. Coll. 149.— SCOT, 
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Secl, 3.—Lights of trustees : Sub-sect. 1, D. (b) & (c) 
ty 1. & 414.) 

trustees were directed to sell, & after paying 
funeral & testamentary expenses & debts & 
legacies, & subject to the payment of the legacies 
out of the residue, to stand possessed of a sum not 
exceeding £1,700 in trust for A. on his attaining 
the age of twenty-one years, & they in fact on the 
death of testator appropriated certain investments 
& purchased others to make up at the prices of the 
day the sum of £1,700, A. being at that time 
sixteen years of age, & the investments had since 
depreciated :--Held : under the terms of the will 
there was a discretion to appropriate £1,700, & 
A., who had now attained twenty-one years of ave, 
was only entitled to the investments so set aside, 
& not to have the full £1,700 paid to him.—Re 
rye OswaLD v. OSWALD (1919), 64 Sol. Jo. 
Ae 


(c) Particular Instances. 
i. Costs in Connection with Appointment. 

2067. Costs of former trustees—Paid to personal 
representatives of survivor.|—In ao partition action 
an order was made directing the taxation of the 
costs of the parties, including in the costs of 
defendants, the trustees, ‘‘ one moicty of any 
costs, charges, & expenses properly incurred by 
them as trustees of the will of testator beyond 
their costs’’ of the action. The taxing master 
disallowed the costs of former trustees, who were 
dead, paid to the exor. of the survivor in con- 
sideration of his transferring the trust property, 
also costs of examining into the state of the trust 
property, & the validity of the power, before the 
appointment, also costs of the donee of the power 
in appointing. On summons to review taxation : 
——Ileld: (1) the trustees were bound to pay the 
costs of the old trustees properly incurred ; (2) it 
was not only the right, but the duty, of the new 
trustees to see what the estate consisted of & that 
the power was properly exercised ; also they were 
entitled to the costs of the donee of the power which 
they had paid. The trustecs were therefore on 
principle entitled to the costs disallowed, subject 
1o the discretion of the taxing master as to items ; 
but having failed on another objection, no costs 
of the summons were allowed.— HARVEY  v. 
OLLIVER (1887), 57 L. T. 239. 

2068. Costs of statement of trust property.|-—— 
TARVEY v. OLLIVER, No. 2067, ante. 

2069. Costs of ascertaining validity of appoint- 
ment.|— HARVEY v. OLLIVER, No. 2067, ante. 

2070. Costs of donee of power of appointment. |— 
HARVEY v. OLLIVER, No. 2067, ante. 

Costs of admission to copyholds.|—See Copy- 
Nouns, Vol. XIIT., p. 92, Nos. 1146, 1147. 


iil. Amounts Kupended in Preservation of Trust 
Property. 
2071. General rule.]|—Re WINCIULSEA’s (KARL) 
Po1Licy Trusts, No. 2040, ante. 
2072. Cost of repairs of house—Contract entered 
into by trustee.]|—Under a will A. was tenant for 


life of a copyhold house & two leasehold houses. 
rinciple that when a 


ments.) —The 
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The latter having been taken under Lands Clauses 
Consolidation Act, 1845 (c. 18), the purchase- 
money was paid into ct. under sect. 69. The 
trustee of the will having entered into a contract 
for putting the copyhold house into permanent 
repair & there being no trust funds in hand out of 
which the expense could be defrayed the ct. 
upon a petition for reinvestment presented by the 
tenant for life & the trustee & without requiring 
service on the remaindermen ordered the contract 
price of the repairs to be paid to the trustee out 
of the fund in ct. & the remainder to be invested 
in Consols & the dividends paid to the trustee.— 
Ite ALDRED’S EsStTaTE (1882), 21 Ch. DD. 228; 51 
L. J. Ch. 942; 46 L. T. 379; 30 W. R. 777. 

2073. Damage by air raids.]—Certain 
trust premises were damaged by bombs dropped 
by hostile aircraft. The premises were insured, 
but there was a dispute as to whether the policy 
had lapsed by non-payment of premiums. The 
trustee claimed to be edemnified for the repairs 
rendered necessary by the damage :—Held; the 
trustee had not committed a breach of trust so 
as to Jose his right to an indemnily.— Re McGaw, 
McINtTyRrE v. MCGAw (1919), 64 Sol. Jo. 100, 209. 

2074. Cost of rebuilding house—Destruction by 
fire—Reimbursement limited to funds in court.J— 
Testator devised his mansion house & other real 
estate to trustees for the term of one thousand 
years, upon certain trusts, & subject thereto, he 
devised same upon legal limitations, under which 
pltf. was tenant for life. Shortly after testator’s 
death the mansion house was burnt down. The 
sole acting trustee had expended, in addition to 
insurance moneys, a sum of £2,000 in rebuilding 
the mansion house, which amount he had _ bor- 
rowed on his own personal security & on a charge 
of the estate. It was admitted that this expendi- 
ture was very beneficial to the estate & that the 
value thereof was increased. There were in ct. 
sums of Consols, arising from the sale of part of 
the estate, & such funds were liable to be re- 
invested in land :—Held: it appeating that the 
estate had been bencfited by the outlay of the 
trustee to the full amount of the funds in ct., & 
that the outlay had been bond fide made under the 
impression that it would be repaid out of the 
estate, the ct. would, although considering the 
conduct of the trustee irregular, order that he 
should be recouped his outlay to the extent of the 
funds in ct., but no further.—JESSE v. LLOYD 
(1883), 48 L. T. 656. 

2075. Costs of managing estate.]—Testator de- 
vised West Indian property in trust for sale. A 
suit was instituted tor administration of his 
estate, in which A. was appointed receiver & 
consignee. A. was discharged in 1830, on which 
occasion his accounts were passed in the presence 
of persons who were tenants for life under settle- 
ments of the property made after testator’s death. 
In 18387 a sum of money was paid into ct. as 
compensation money for the slaves on the estates. 
Shortly after this B. was appointed receiver & 
consignee. The estates having been managed at 
a heavy loss, & large balances being due to A. & 
B. in respect of their disbursements sanctioned by 











order to save the estate, paid off the 


PART lll. SECT. 3, SUB-SECT. 1.- 
D. (¢) i. 


lL. Tnvestment &  reenvesiment.] — 
Trustees are not entitled to a com- 
mission for the Investment or reiuvest- 
ment of the funds of the estate.—Re 
UR EEY ’s Trusts (1879), 8 P. 1. 193. 


PART III. SECT. 8, SUB-SECT. 1.— 
D. (ce) il. 


m. Cost of permanent improve- 


trustee expends his money upon the 
estate, & thereby increases its value, 
the property will not be wrested from 
him without repaying him the expendi- 
ture by which the estate has been 
substantially improved, acted upon in 
the case of an infant cestui que trust.— 
Nee v. BOULION (1858), 7 Gr. 39.—- 


n. Cost of preserving estaic.J—If a 
trustee of mortgaged lands has in 


mtge. out of his own monoys he 1s 
entitled to bo indemnified out of the 
trust property.— DALY v. UNION TRUS- 
TEE Co. oF AUSTRAIIA, LTD. (1898), 
24 Vv. L. R. 460.—AUS. 

o. ——.}—FRe Hart (Ont.), [1925] 
2D. L. R. 316.—CAN. 

p. ————.] —- ELLIS v. ELnis’8 TRUS- 
TEES (1895), 22 KR. (Ct. of Sess.) 764 ; 
32 Se. L. R. 611; 3 8. L. T. 64.— 
SCOT. 
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the ct., they applied for payment out of the 
capital of the slave compensation moneys :— 
Held: (independently of any rule peculiarly 
applicable to consignees of West Indian estates) 
they were entitled to such payment, for the dis- 
bursements made by them must be treated as 
expenses properly incurred by the trustees of a 
money fund for its protection & preservation until 
it was realised, & which he is entitled to be repaid 
out of the trust fund.—Morison v. Morison 
(1855), 7 De G. M. & G. 214; 3 Kq. Rep. 557; 
25 L. T. O. 8. 110; 1 Jur. N. S. 1100; 3 W.R. 
383; 44K. R. 84, L. JJ. 


Annotations :—Refd. Fraser v. Burgess (1860), 13 Moo. 
ie i a 314; Re Harriott, Aa p. Pengelley Seat 
. * o4. ° 


Mentd. i'wynam v. Iludson (1862), 31 L. 

Ch. 577 ; Ite Oriental Hotels Co., Perry v. Oriental Hotels 

Co. (1871), L. KR. 12 Eq. 126; Re Glasdir Copper Mines, 

English EKlectro Metallurgic Co. v. Glasdir Copper Mines, 

11906} 1 Ch. 365. 

2076. Costs of carrying on business.]—'I'estator’s 
business was carried on for about three years by 
his exors. after his death in accordance with the 
provisions of the will & with the assent of testator’s 
creditors, in the interest of creditors as well as of 
the beneficiaries, & was properly carried on :— 
Held: the exors. were entitled to be indemnified 
out of testator’s estate against the liabilities which 
they had properly incurred.—DOWSsE v. GORTON, 
[1891] A. C. 190; 60 L. J. Ch. 745; 64 L. LT. 809; 
4) W. RR. 17, JT. Tu. 3) varying 8. C. sub nom. Re 
GoRTON, DowsE v. Gorron (1889), 40 Ch. D. 
536, C. A. 


Annotateons :——Apld. Re Owen, Frisby, D 
aa L. T.718; Re Brooke, Brooke v. 
‘ t . : 


ke v. Owen 
srooke, [1891] 
Distd. 22e Millard, Wx p. Yates (1895), 72 L. T. 

$23. Consd, Jée Raybould, Raybould v. Turner, [1900] 

1 Ch. 199; Jenning v. Mather, (1901) 1 k. B. 108; 

Re Kritb, Newton v. Rolfe, [1902) 1 Ch. 342; Re Salmen, 

Salmen v. Bernstein (1912), 107 L. 'T. 108; te East, 

London County & Westminster Banhing Co. v. Kast 

(1914), 111 L. T.101. Distd. 2 Oxlev, Hornby v. Oxley, 

{1914} 1 Ch. 604. Refd. 2e Blundell, Blundell 7. Blundell 

(1890), 59 L. J. Ch. 269; Re Bach, Walker v. Bach, 

Lloyds Bank v. Bach, {1892] W. N. 108; Re Kidd, 

Kidd v. Kidd (1894), 42 W. R. 571; Watling v. Lewis, 

11911} 1 Ch. 4143; Ze Reynolds, Jer p. White, (1915) 2 

K. B. 186. Mentd. Nutter v. Holland (1891), 71 1. T. 

508; J’e Newland, Bush v. Summers, [1901] W. N. 181. 

——.|——See, also, Wxecurors, Vol. AXXIV., 
pp. 609, 610, Nos. 6398-6411. 

2077. Cost of permanent improvements-—Ex- 
penditure by constructive trustee—Himself tenant 
for life.]}—Where a constructive trustee of property 
has expended money thereon in permanent 
improvements, he is primd facie entitled to be 
recouped his expenditure to the extent of the 
improved value ; & the fact that he is beneficially 
entitled as tenant for life under the constructive 
trust does not displace his right to recoupment.— 
ROWLEY v. GINNEVER, [1897] 2 Ch. 503; 66 L. J. 
Ch. 669; 77 7. T. 3802. 

«{nnotation :—Reltd, 2e Coulson’s Trusts, Piichard v, Coulson 

(1907), 97 L. T. 754, 


iii, AMfoney Advanced by Trustee. 


2078. Money advanced by trustee personally.}— 
A. who is a trustee for B. of £1,000 South Sea 
stock, at the desire of B. borrows £4,000 on this 
stock of the co., & B. receives the moncy, A. pays 
the 10 per cent. upon the late act to be discharged 
of the loan; though B. forbade the payment, yet 
he is liable. 

It is a rule that the cestui que trust ought to save 


PART II. SECT. 3, SUB-SECT, 1.— 
D. (c) iii. 

20791. Money advanced by trustee 
Personally—HFor benefit of trust estate. }— 
An express trustee, who has improved 
the trust estate by the expenditure of 

8 OWn money, is, on the ground of 
fair dealing betwoen parties, entitled 


estate.—Re W 
20 N.S. W. 





—_— 


to be recouped his expenditure to the 
extent of the iinprove 
he is also tenant for life of the trust 
ALDER, 
WALDER (1903), 3S. R. N.S. W. 375 ; 
W.N. 144.—AUS. 

q. -J—ROTHWELL 0, 
TRUSTEES (1898), 1 F. (Ct. of Sess.) 81 ; 
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the trustee harmless, as to all damages relating to 
the trust, so within the reason of that rule, where 
pltf. the trustce has honestly & fairly, without any 
possibility of being a gainer, laid down money, by 
which deft. the cestui que trust is discharged from 
being liable for the whole moncy lent, or from a 
plain & great hazard of being so, pltf{. ought to be 
Ga eet KING, C.),—-BALSH v. HYHAM (1728), 
2 oy a 453; 2 Eq. Cas. Abr. 741; 24 HK. R. 
810, L. C. 


Annotations :—Consd. Fraser v. Murdoch (1881), G6 App. Cas. 
855; Hardoon v. Belilios, [1001] A. C. 118. efd. Ive 
German Mining Co., Kx p. Chippendale (1854), 4 De 
G.M. & G. 19. 


2079. For benefit of trust estate.J|—I. con- 
signee of a West India estate was appointed trustee 
thereof by B., the tenant for life, for the purpose 
of keeping down incumbrances. 1. was also 
private agent & banker for L., with the under- 
stunding that B. was not, nor werc his funds to be 
liable for advances made by I. for the estate; [. 
becoming embarrassed, was declared bkpt. & 
assignees were appointed :—/7eld: a sum found 
due from 1. to B., on their private dealings, might 
be sct off against a sum found due to I. in respect of 
his advances & payments for the estate.—BALLLU 
v. Mpwanrpbs (1848), 2 H. lL. Cas, 74; 9 E.R. 1020, 
Hi. L. 3 revsg. S. C. sub nom. BAILLIE v. INNES 
(1815), 14 L. J. Ch. 341, L. C. 

2080. Exceeding amount agreed in deed of 
trust.]|——A., a mnarried woman, entitled, in respect 
of a former marriage, to dower, which was settled 
to her separate use, conveyed the same to ©. on 
trust to sell, & pay thereout advances made, & 
to be made, by C. to A., not exceeding a given 
amount, & to pay the surplus to A. Advances 
were made beyond the amount by C., who received 
the dower & the sums received fell short of the 
sums advanced :—Held: this receipt of dower 
could not be considered as indefinite payments, 
but only for the pnrpose of paying off the charge, 
& afterwards for the separate use of A.3; & the 
dower so received ought to have been applied in 
satisfaction of the charge, & the surplus, after such 
satisfaction, could only be applied as A. directed, 
& was subject to no lien except such as might be 
acquired by Iending money to A., independently 
ot the deed of conveyance. 

C. was nevertheless permitted to make a new 
claim for payment of what was due to him out of 
the surplus of the income of the dower in his hands, 
after satisfaction of the charge.—Smiri v. SMITH 
(1845), 9 Beav. 80; 71. 'T. O.S. 507; 501. it. 
273 3; subsequent proceedings (1846), 7 L. T. O. S. 
at p. 508. 

2081. ——— For carrying on business.]|—Srnick- 
LAND v. SYMONS, No. 2109, post. 

2082. To pay off mortgage debt.)|—/?e 
Burton, Scotr v. HACKNEY I172ND StTarn Bow- 
KETY BUILDING Socrery (1897), 13 T. L. R. 275. 

2083. Money advanced out of trust funds—To 
husband of cestul que trust— Without her consent. }— 
By a marriage settlement the interest of a trust 
fund was limited to a wife for life, for her separate 
use, with power to the trustees, upon her consent in 
writing, to advance the trust fund to her husband, 
upon the security of his bond; if the trustees, 
with consent of the wife, advance the fund to the 
husband, but without her written consent, & 














36 Sc. L. it. 97 4 6 Ss. L. T. 215.—SCOT. 


r. Mone wrongly paid to bene- 
ficary.}—The right of a trustee to 


value, although 


TOWNSEND Uv. recoup himself for sums erroneously 


pare to a beneficiary out of a fund 
clonging to the beneficiary is subject 
to the control of the et.—Rxemp ¢«, 
DEANE, ({1906] V. L. R. 1388.—AUS. 
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without the husband’s bond, & if the trust fund 
be lost by his subsequent bkpcy., the trustees are 
not entitled to be indemnified to the extent of the 
wife’s interest.—CocKER v. QUAYLE (1830), 1 
Russ. & M. 535; 39 E. R. 206. 

Annotation :— Refd. Hughes v. Wells (1852), 9 Hare, 749. 

2084. At her request.|—-A. a married 
Woman, who was absolutely entitled to stock in 
ct., being separately examined, desired it to be 
transferred into the names of trustees, ‘‘ upon trust 
for her absolutely, & that the dividends should be 
held & applied for her separate use for her life.” 
This was accordingly done:—Held: during 
coverture she could dispose of her life interest, 
held for her separate use, but not of her rever- 
slonary interest, & the trustee having, at her 
request, advanced the fund to her husband, where- 
by it was lost, was held liable to replace it, but her 
life interest was made answerable for the trustee's 
indemnity.—TANCHETYT uv. Briscok (1856), 22 
Beav. 496; 52 KH. R. 1199. 

Annotations :— Reid. Shute v. Hogge (1888), 58 I. I. 546; 

Ji Davenport, Turner v. King, [189511 Ch. 361. 

2085. To married cestul que trust—Where 
clause against anticipation.|—Where there is a 
Clause against anticipation, & trustees pay the 
income to a married woman in advance, they ate 
liable to pay it over again, & are not entitled to be 
rcimbursed out of the subsequent interest.— LEACH 
v. WAY (18385), 5 L. J. Ch. 100. 

2086. - Whether discretion to purchase 
annulty.|—Direction in a will that it should 
be lawtul for the trustees or trustee, if they 
or he thought it desirable so to do, out of a 
certain share of the trust funds to purchase, in 
the name or for the benefit of A., an annuity not 
to be redeemable, & the will gave the trustees a 
discretion to purchase the annuity trom Govt. or 
any public co., or upon any private security. The 
trustees did not pacers an annuity, but paid A. 
Various sums, which he applied to his own pur- 
poses :—l/eld: the trustees were entitled to be 
allowed the sum so paid on account of the share.— 
MESSEENA v. CARR (1870), L. BR. 9 Eq. 2603; 39 
li. J. Ch. 216; 22 L. 7.33 sub nom. MASSEENA v. 
CARR, 18 W. It. 415. 

Money advanced for maintenance of infant.] — 
See INFANTS, Vol. XAVIIT., pp. 254, 255, Nos. 
1105 1110. 














iv. Calls on Shares. 

2087. Right to indemnity.) —In 1841  pltf. 
advanced to deft. a sum of money upon the 
security of his promissory note, & an undertaking, 
when required, to transfer certain shares in a 
trading co. as a further security, deft. agreeing to 
indemnify pltf. against all calls or other ay- 
ments which thereafter might be required in 
respect of the shares. In 1842,in pursuance of the 
undertaking, the shares were regularly transferred 
into pltf.’s name, & such transfer was duly regis- 
tered in the transfer register of the co. In 1843 
the mtge. debt was paid off, & pltf., at the requisi- 
tion of deft., applied to the directors of the co. tu 
transfer the shares into the name of deft., & took 
all the necessary steps on his part to obtain such 
transfer. Deft. concurred in the application, & 
signed the requisite notices to the co. The 
directors were bound, under the terms of their 
settlement deed, either to permit a transfer or to 
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purchase the shares. Some et in the transfer 
was occasioned by the act of the directors; & 
during the pendency of the negotiation, a creditor 
of the co., which in the meantime had become 
insolvent, recovered judgment to a large amount 
against the public officer of the co., & proceeded to 
make the judgment available against ee as & 
registered shareholder. Upon bill by pltf. against 
deft. for an indemnity, etc. :—Held: deft. after 
payment of the mtge. debt, & the requisition to 
pltf. to procure a re-transfer, was equitable owner 
of the shares, & pltf. was a trustee for deft. of such 
shares, &, as such entitled to an indemnity from 
his cestut que trust against the claims made in 
respect: of the trust property.—-PHENE v. GILLAN 
(1845), 5 Hare, 1; 15 L. J. Ch. 65; 5 L. T. OWS. 
389; 9 Jur. 1086; 67 E. R. 803. 


Annotations :—Refd. Hardoon v. Belilios, [1901] A. C. 118; 
St. Thomas's Hospital v. Richardson, [1910] 1 K. B. 271. 
Mentd. Newry, otc. Ry. v. Moss (1851), 14 Beav. 64; 
Walker v. Bartlett (1856), 17 C. B. 416; Spencer v. 
Ashworth VPartington, [1925] 1 K. B. 589. 


2088. Trustee receiving allotment of new 
share—At request of cestul que trust.]—A portion 
of certain property, settled upon trust for a wife 
for life, without power of anticipation, with 
reinainder over, consisted of bank shares, standing 
in the name of one of the trustees of the settle- 
ment. The trustee, upon being invited by the 
bank to have certain new shares allotted to hin, 
at the request of his cestui que trust, the wife, 
applied for & received an allotinent :—J/eld : the 
tiustee could not be indemnified out of the trust 
estate for a call made in respect of these new 
shares.— SHERIFF v. BUTLER (1866), 14 L. T. 510 ; 
12 Jur. N.S. 320; 14 W. R. 629. 

2089. —-— Trustee retaining shares—With con- 
sent of cestul que trust.)—A., by trust disposition, 
& settlement, directed her trustees, after paying 
debts & ceitain legacies, to pay the interest. of 
£2,000 to her daughter B. for life, & after B.'s 
death to pay the capital sum to her child or 
children. There were similar trusts as to another 
sum of £2,000 in favour of her daughter C., & C.’s 
child or children. Power was given to the trustees 
to “ continue to hold ”’ all shares or stocks in cos. 
which might belong to A. at the time of he1 death, 
“should they consider it advisable or expedient 
to do so,” without any personal responsibility for 
loss thereby sustained. The property included 
£850 stock in an unlimited Scottish bank. ‘The 
trustees sold £650, part of the bank stock, to satisfy 
claims on the estate, & at the request of B., though 
against their own opinion, they appropriated the 
remaining £200 in part satisfaction of the £2,000 
to which she was entitled. The bank was after- 
wards wound up, & the trustees became personally 
liable to the payment of calls on the £200 stock :— 
Held: (1) the retention by the trustees, with the 
consent of the cestui que trust, though contrary to 
their own opinion, of the £200, part of the bank 
stock, was not a breach of trust ; but they were not 
entitled to an indemnity against the calls out of 
the corpus of the estate. 

(2) It was argued that the maker of a trust is 
personally bound to indemnify the trustees for all 
costs & liabilities properly incurred in the execu- 
tion of the trust, but I do not think this is the law. 
No doubt any one who requests another to incur 
a liability which would otherwise have fallen on 
himself is, in general, bound, at law as well as in 
equity, to indemnify him; this principle applies 
to many cases, & where a trust is for the benefit 
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2087 i. Right to indemnity.]— Day v. Day (1903), 4 8. BR. N. 8. W. 21; 21.N. 8. W. W.N. 1.- AUS. 
2087 if. ———.}] — KRULL v. STUDHOLME (1895), 14 N. Z. L. R. 398.—N.Z. 
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of the maker of the trust it may apply to a trustee 
(LORD BLACKBURN), 

(3) Unless there be an express or implied bargain 
for indemnity from the maker of the trust, he must 
be taken to accept the trust relying on the trust 
funds. He has, no doubt, a right to charge the 
trust funds with all just allowances (LORD BLACK- 
BURN).—FRASER v. Murpocu (1881), 6 App. 
(as. 855; sub nom. ROBINSON v. MuRpDocH, 45 
L. T. 417; 30 W. R. 162, H. L. 

.innotations -—As to.(1) Apld. Hobbs v. Wayet (1887), 36 

Ch. D. 256. msd, He Craven, Watson v. Craven, {1914] 
1 Ch. 358. Refd, Jte Brooks, Coles v. Davis (1897), 76 

.T. 7713 Re Hall, Fostor v. Metcalfe (1902), 72 L. J. 
Ch, 74; Ete Richardson, Hz yp, St. Thomas’s Hospital, 
191112 K. B. 705; Re Wrage, Wrage v. Palmer, [1919] 
2 Ch. 58. As to (2) Apld. Matthews v. Ruggles-Brise, 
(1911] 1 Ch. 194, Generally, Consd. Hardoon v. Belilios, 
(1901] A.C. 118. Refd. Re Kidd, Kidd v. Kidd (1894), 42 
Veena ; Re Towndrow, Gratton v. Machen, [1911] 


2090. Executor of trustee.] — (‘certain 
moneys belonging to A. were invested in shares 
in a banking co. in the joint names of A. & B. the 
ultimate trust being for the estate of A. who pre- 
deceased BK. The co. went into liquidation & calls 
would be made upon the shareholders, on the list 
of whom the exor. of B. would be put :—Held: 
the exor. of B. was entitled to be indemnified by 
the estate of A. & might bring an action for & 
obtain a declaration of indemnity before he was 
on the list & before any call was made on him.-- 
JIOBBS v. WAYET (1887), 36 Ch. D. 256; 56 L. J. 
(Ch. 819; 57 L. T. 2253 36 W. R. 73. 

.innotations :—Refd. Wolmershansen v. Gullick, [1893] 2 
; i iar pole Thomas’s Hospitul v. Richardson, [1910] 
——.]—See COMPANIES, Vol. IX., pp. 204, 205, 

401, Nos, 1263-1272, 2570a. 
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v. Damages Recovered against Trustee. 

2091. Damages for personal injury —Negligence 
of servant.]—A trustee in the due execution of his 
trust directed the bailiff employed on the settled 
estate to have certain trees felled. The bailiff 
ordered the woodcutters usually employed on the 
¢ptate to fell the trees. In doing so they allowed a 
bough to fall on a passer by, who brought an action 
against the trustee, & recovered heavy damages :— 
Held: the trustee was entitled to indemnity out 
of the true estate. 

The trustee in this case appears to have meant 
well, to have acted with due diligence, & to have 
employed a proper agent to do an act the directing 
which to be done was within the due discharge of 
his duty. The agent makes a mistake, the conse- 
quences of which subject the trustec to legal 
liability to a third party. Iam of opinion that this 
hability ought, as between the trustee & the estate, 
to be borne by the estate (KNIGuUT BRucE, L.J.).— 
Benet v. WYNDHAM (1862), 4 De G. F. & J. 259 ; 
45 K. R. 1183. 
.{nnntations -—Folld. Re Raybould, Raybould +. Turner, 

11900] 1 Ch, 199. Apld. te Tyrell, Tyrell v. Woodhouse 


(1900), 82 L. T. 6745. Mentd. Re Allan, Havelock v. 
Havelock (1881), 17 Ch. D. 807. 


2092. Damage to buildings by letting down 
Surface—Trustee carrying on colliery business.| — 
A trustee carried on his testator’s colliery business, 
®& in so doing let down the surface of the land & 
injured the buildings of an adjoining owner, who 
recovered damages against the trustee personally 
for £1,092 & costs. The adjoining owner then 
claimed to be entitled to be paid direct out of 


PART III. SECT. 3, SUB-SECT. 1.— 
D. (c) viil. 


t. Liability for breach of trust—Im- 
tnvesiment.)—Where a trustee 
with the assent of the cesiui que trust 


having a life iuterest In the trust fund, 
lends the trust money upon a security 
which being insufficient, the trust fund 
is wholly lost, the trustee being com- 
pellod to refund the trust moneys, 
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testator’s estate the amount so recovered :—Held : 
as the injury had been occasioned by the trustee 
in the reasonable management and working of his 
testator’s estate, he was entitled to be indemnified 
out of the assets, & consequently, the adjoining 
owner was entitled to stand in the place of the 
trustee & to claim the benefit of this right to 
indemnity so as to obtain payment of the damages 
& costs so recovered direct out of testator’s estate. 
—PRe RAYBOULD, KAYROULD v. TuRNER, [1900] 
1 Ch. 199; 69 L. J. Ch. 249; 82 L. 'T. 46; 48 
W.R. 301. 

Annotation :—Reid. Jte Tyrell, Tyrell v. Woodhouse (1900), 

82 L. T. 675. 


vi. Costs of Legul Proceedings. 
See Sub-sect. 3, post. 


vil. Breaches of Trust. 
Indemnity from  co-trustee.J]—Sec Part VIL, 
Sect. 4, sub-sect. 8, post. 
Indemnity from beneficiary.|-- See Part VII, 
Sect. 4, sub-sect. 9, post. 


vill. Other Causes. 

2093. Payment of legacy-——Under order of court.] 
—Legacy decreed to be paid to an infant but 
without interest.— BULLEN v. ALLEN (1676), Cas. 
temp. Finch, 264; 23 1. R. 145, 1. ¢C. 

2094. Condition against bankruptcy.} — 
Legacy in trust for testator’s son for his own use & 
benefit, provided no misfortune in business shall 
in the mean time have happened to him, so as to 
deprive him or his family of the benefit of it ; 
testator declaring his intention, his son’s fortune 
being amply sufficient, by this fund to form a 
certain & permanent provision for him or his 
family ; but in case he fail in business at any time 
before the age of thirty-two, then in trust for the 
support of him, his wife & children, as the trustees 
think proper, so long as he shall labour under the 
effects of any misfortune in trade: but as svon as 
he shall be freed & absolutely discharged from the 
effects of any misfortune or failure in trade, then, 
but not before, to be paid to him: otherwise the 
interest to be continued to be paid for the support 
of him, his wife & children, for his life ; & if at his 
death he shall be under any difliculty from imis- 
fortune or failure in business, in trust for his wife 
& children according to his appointment by will ; 
& if he shall leave no widow or child, according to 
his disposition. There was a considerable settle- 
ment. The son in the twenty-eighth year of his 
age being discharged under a deed of composition, 
the legacy was decreed to him; the trustees & his 
children not opposing it; but the et. observed, 
that if he aiould not be discharged, as in case it 
should end in a bkrpcy., the trustees would not be 
indemnified.— DE MirrkE v. ‘TURNER (1800), & 
Ves. 306; 31 16. R. 601, L. C. 

2095. Payment of legacy duty.J|—-A trustee 
under a will, who pays the legacy duty upon an 
annuity after the expiration of four years from the 
death of testator, may recover the amount of the 
duty from the legatee, notwithstanding a previous 
assignment of the annuity by such Ilegatee.— 
HALES v. FREEMAN (1819), 1 Brod. & Bing. 391 ; 
4 Moore, C. P. 21; 129 KE. Rf. 773. 

Annotations :— Refd. Smith v. Alsop (1824), M‘Cle. 622 ; 


Smith v. Anderson (1828), 4 Russ. 352; Stow v. Davenport 
(1835), 5 B. & Ad. 359; Gude v. Mumford (1837), 2 Y. & 
Cc. Ex. 445, 





cannot maintain a suit against the 
assenting cestut que trust to compel him 
to indemnify the trustee. HROWNE 
He a (1856), 27 L. f’. O. 8S. 
4 —_— ° 
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Sect. 3.—Lliights of trusices: 
vith] 

2096. Cost of board of cestui que trust.]|—In an 
account no allowance for diet, where pltf. came as a 
guest at deft.’s invitation —ARUNDEL v. ROLL 
(1681), 1 Vern. 19; 23 KH. R. 274, L. C. 

2097. Expenses of occupying mansion house.|— 
Testator devised his estate upon trust, that his 
mansion house, park, garden, ctc., pictures, plate, 
furniture, etc., to go as heirlooms, should by the 
trustee ‘ be kept in hand, & in good order “‘ & 
repair,’ till all incumbrances paid: upon farther 
trust to permit testator’s daughter ‘‘to have, 
hold, occupy, use, & enjoy’? his mansion house, 
park, garden, ctc., pictures, plate, furniture, etc., 
jor life: upon farther trust to lay out from rents 
& profits all he should think necessary to keep the 
mansion house, etc., in repair: then to pay the 
daughter an annuity of £600 for life, for whom he 
also charged the estate with £10,000, & to apply 
the seal tae in discharging the incumbrances, from 
which he excepted the mansion house, etc. IIc 
gave the trustee £200 a year above all charges ; 
& after charges paid limited the estate over. The 
daughter occupied the house till her death: after- 
wards the trustee lived in it. The daughter held 
to have had an equitable life estate in the house, 
ctc., as excepted from the general devise to the 
trustee, who therefore upon account was not 
allowed for rates & taxes paid, & expense of the 
garden defrayed by him during her life: but 
allowed for them afterwards, because under this 
will necessary for him to occupy either himself 
or by a servant.— FOUNTAINE v. PrELLET (1791), ] 
Ves. 337; 30 1. 1h. 374. 

2098. Costs of counsel’s opinion.]—PooLE v. 
Pass, No. 2709, post. 

2099. Expenses occasioned by wrongful devise 
of trust estate-—Liability of estate of deceased 
trustee.|—Trustee for sale devising the cstate 
upon the same trust not good. Testator devised 
wil his real & personal estate to three trustees, 
upon trust that they or the survivors or survivor 
of them, or the heirs of such survivor, should, 
us soon as conveniently might be after his 
decease, but at their discretion, scl] all the real 
estates for such price or prices as they should 
consider the value, etc., & he authorised the 
trustees & their heirs to enter into contracts, 
& conveyances, etc., & he declared that the receipt 
or receipts of the trustees or of their heirs, exors., 
or administrators or survivor of them, should be 
good discharges to the purchasers, etc.; & he 
directed his trustees, their heirs, exors., adminis- 
trators, & assigns, to stund possessed of the pro- 
ceeds of the sale of the real estate & the conversion 
of his personal estate, which he thereby directed 
upon certain trusts. 

Two of the trustees declined the trust, & the 
other, who was also hcir-at-law of the testator, 
accepted the trust, but died before selling any part 
of the estate, having made his will, whereby he 
devised & bequeathed all estates vested in him asa 
trustee unto A. & S., their heirs, exors., adminis- 
trators, & assigns, upon the trusts affecting the 
same respectively, & appointed them exors. of his 
will. A. & S. entered into a contract to sell part 
of the trust estate, & the question now argued was, 
whether they as devisee & exors. of the original 
trustee could make a title to the estate in question : 
—Held: they could not, & the trustee was wrong 
in devising the estate. 

Qu. : whether the estate of the trustee should not 
bear the expense which the trust estate is put to 
by reason of such devise.—CooKE v. CRAWFORD 


Sub-sect. 1, D. (e) 


TRUSTS AND ‘I'RUSTEES. 


(1842), 13 Sim. 91; 11 L. J. Ch. 406; 6 Jur. 


723; 60 E.R. 36. 
Annotations :—Consd. Hall v. May (1857), 3 K. & J. 585; 
Re Morton & Hallett (1880), 15 Ch. D. 143. _Refd. Titley 
v. Wolstenholme (1844), 3 L. 'T'. O. S. 279; Macdonald v. 
Walker (1851), 14 Beav. 656; Lano v. Debenham (1853), 
11 Hare, 188. Mentd. Wilson v. Bennett ssa) 2 De 
G. & Sm. 475; Saloway v. Strawbridge (1855), 1 K. & J. 
371: Ashton v. Wood (1857), 3 8m. & G. 436; Stevens 
v. Austen (1861), 3 E, & 685; Osborne ov, Lowlett 

: : umney & ; . 

Sele ha Cetnden & Moux’s Contract, [1909] 1 Ch. 690. 

2100. Costs of conveyance.]—A conveyance of 
freehold estates, & a covenant to surrender copy- 
hold estates, were made to a person who was surety 
in some bonds for the party conveying, upon trusts 
for sale, & the satisfaction of mtges. affecting the 
estates & the bond debts. No notice of the con- 
veyance was given to the creditors, the trustee was 
admitted to some of the copyholds, but proceeded 
no further in the exccution of the trusts of the 
deed. Three years afterwards, the person con- 
veying died, & it was held, that the conveyance 
was void, but that the trustee could not be called 
upon to part with the estate, if any, conveyed to 
him, or give up the deeds, without being dis- 
charged from the bonds of which he was surety, 
& having the costs expended by him as trustee 
repaid to him.—WI1LDING v. RicHARnDS (1845), 1 
Coll. 655; 4 L. T. O. S. 4113; 63 EE. R. 584; 
subsequent proceedings, 5 L. Eats Chee er 

cee v. Ricketts, Gr 1 Lune 
AvagAy), Thee oo Drones v, James (1878), 39 L. T. 54. 

2101. .|—On tho hearing on further con- 
sideration of an administration action, an order 
was made by which all the questions raised were 
practically disposed of, but liberty to apply war 
reserved. Subsequently the trustees of the will 
of testator in the action, in exercise of their powers 
under the will, & with the consent of the tenant for 
life, sold land forming part of the estate, & carried 
out other transactions without applying for, or 
obtaining any sanction of the ct.:—Held: the 
trustees were entitled to their proper costs of 
carrying out such transactions.—lic MANSEL., 
RuOoDES v. JENKIN (1885), 54 L. J. Ch. 883; 52 
L. T. $06; 33 W. R. 727. 

2102. Compulsory purchase by railway com- 
pany.]—Trustees not allowed, us against a railway 
co., the costs of a duplicate conveyance rendered 
necessary by reason of the price of the purchased 
estate excecding the amount paid into ct. by the 
co.; nor the costs of exceptions allowed to the 
master’s report against the purchase. The trustees, 
having no other fund, were allowed to take these 
extra costs out of the principal money In ct., 
though some of those entitled in remainder were 
infants.—e MANCHESTER & BirMINGHAM RaAIL- 
way Act, Hx p. Newron (1841), 4 Y. & C. Ex. 
518; 10 L. J. Bx. Eq. 49; 160 H.R. 1112. 

2103. Costs of maintaining lunatic cestui que 
trust.]—If a trustee be sued in Chancery for an 
account, & it appears that he has properly 
expended sums of money for the protection & 
sufety, or for the maintenance & support, of his 
cestui que trust, at a time when he, though adult, 
was incapable of taking care of himself, the ct. will 
allow him credit, in account, for such sums of 
money.—-NELSON v. DUNCOMBE, DUNCOMBE v. 
NELSON (1846), 9 Beav. 211; 15 L. J. Ch. 296; 
7L. T. O.S. 447; 10 Jur. 399; 50 oe ae 

] — , 1876), 4 . J, Ch. , 
Ae ieoden: Fee eae be ore ETS 44 Ch. D. 94. 

Mentd. Russell v. Walker (1851), 17 L. T. O. S. 241. 

2104. Amount overpaid to tenant for life.] — 
Trustees who had improperly allowed perishable 
property to remain in specie & to be enjo ed by the 
tenant for life, being made liable, were lowed, by 
means of an inquiry, in the same suit, to recover 
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back against the estate of the tenant for life 
the amount overpaid to him.—Hoop v. CLAPHAM 
(1854), 19 Beav. 90; 24 L. J. Ch. 193; 24 LL. T. 
oe 206; 1 Jur. N.S.78; 3W.R.78; 52 E.R. 

nnotation :— f 
A wnoteion Menta Fis Warcham, Warcham v. Brewin 

2105. Liability for breach of trust—Payment 
under order of court.]—-Testator directed his estate 
to be accumulated until the death of the survivor 
of certain persons, & then to be divided among 
the children of his sister. By an order of the ct., 
£100 a year out of the income of the estate, was 
directed to be paid to one of those children, a lady, 
until the further order of the ct. By a marriage 
settiement the lady assigned to the trustees the 
whole of her share under the will of testator, 
together with the accumulations, upon trust for 
herself for life, with remainder to her children. 
The £100 a year was continued to be paid after 
marriage to her trustees, & by them allowed to be 
received and expended by the mother. The 
mother was still living; & the estate had not yet 
become divisible under the will. Upon bill by 
the children :—Held: notwithstanding the order 
of the ct. the £100 a year payable thereunder 
formed part of the capital funds comprised in the 
settlement, & ought to have been invested by the 
trustees, & they were ordered to make good the 
amount, subject to the right, as against the mother, 
to be recouped the amount out of her life interest in 
the fund.— BARRATT v. Wyatt (1862), 30 Beav. 442; 
31. J. Ch. 652; 6L. T. 801; 8 Jur. N.S. 1045 ; 
10 W. R. 456; 54 BK. 2. 960. 

2106. Assignment of leaseholds to beneficlary— 
Under order of court — Right to tndemnity.] — 
Where leaseholds were devised to three trustces 
&, one of them having diced, the two surviving 
trustees & exors., one of whom had never acted as 
exor., under an order of the ct. assigned the lease- 
hold in trust for themselves & a newly appointed 
trustee :—Held: by such assignment the lease- 
holds vested in them qua trustees & not qua exors., 
& they were not entitled to an indemnity upon 
assigning them to the person entitled under the 
will. —Smirn v. SmitH (1861), 1 Drew. & Sm. 384 ; 
4L.T. 44; 25 J. P. 616; 7 Jur. N.S. 652; 9 
W. R. 406; 62 BE. R. 426. 


Annotations :—Consd, Re King, Mellor v. South Australian 
and Mortgage & Agency Co., 11907] 1 Ch. 73. efd. 
Dodson v. Sammell! (1861), 30 L. J. Ch. 799. Mentd. Lys 
v. Lys (1869), 17 W. R. 394. 


2107. Payment for benefit of estate—-Erection of 
houses on trust land.|—Testator devised (inter 
alia ) a field of land to trustees, in trust for his wife 
for life, with remainder to his three daughters for 
their lives, & then in trust to sell & divide the pro- 
ceeds amongst his grandchildren. <A portion of 
this field was taken by a railway co., who subse- 
quently paid the money into ct. The trustecs 
built. houses on the remainder of the land, & now 
petitioned for payment of the purchase-money 
out of ct., to defray the expenses of the erections. 
On an affidavit being produced showing that tho 
cestuis que trust agreed, previous to the erection 
Of the buildings, to concur in the petition, & that 
the investment of the purchase-money in that 
manner was greatly for the benefit of the estate, 
the order for payment was made.—Re PARTING- 


21101. Costa of employing solicitor.J— 
AT GAEFOR v. Hutt ParRK COMMITTEE 
(1909), 28 N. Z. L. R. 318.—N.Z. 


P rae Solicitor trustee’s charges.|—SWAN- 
~ AUS ERTON, {1909] V. L. R. 387. 





d. 
3 Jo. & Lat. 678.— 


ane eet 
25 Gr. 004 RIGHEN v. BUELL (1878), 


J.—VOL. XLII. 


Cc. ——.] — TRACHAN 1. 
(1892), 15 P. R. 109.— CAN. 
Dg late ts v. Woob (1846), 


@. ——.]— MACARTNEY _ . 
(1865), 16 I. Ch. R. 409.—IR. 


f. . Re DE 
_ Estate, [1912] 11. R. 341.— IR. 
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TON’S Estates (1862), 1 New Rep. 177; sub nom: 
fle PARTINGTON’s TRUsT, Re LONDON & NORTH 
WESTERN Ry. Co. 7 L. T. 622; 11 W. R. 160. 
Annotation :—Apld. Ex p. Dummer (1865), 6 New Rep. 326. 

2108. Payment by lessee in trust for company— 
Agreement to accept assignment—Right to prove 
in winding up.]—After the commencement of the 
winding up theo lessee in trust for a co. paid a person 
a sum of money in consideration of his agreeing to 
accept an assignment of the lease & indemnify him 
against further liability :—Held: the trustee was 
entitled to prove in the winding up for the sum so 
ee SOUTHAMPTON IMPERIAL HOTEL Co., 

b., Hunt’s Cuaim (1872), 26 L. T. 384; 20 
W. R. 485, 

2109. Expenses of carrying on trade.j—On the 
marriage of S. a lunatic asylum was assigned to 
trustees, on trust, at the request of S. & his wife, 
during their joint lives, to sell the asylum & the 
goodwill thereof, & stand possessed of the proceeds 
of sale upon certain trusts declared by the settle- 
ment; but the trustees might allow S. to carry on 
the business for his own benefit until the sale. 
S. carried on the business for some time, & then 
became bkpt. The surviving trustee entered into 
possession & carried on the business of the asylum 
until it was sold at a large price. During this 
period A. supplied the trustee with goods for the 
purposes of the asylum. Jie afterwards recovered 
judgment against the trustee for the price of the 
goods, & then brought an action claiming payment 
of the judgment debt out of the proceeds of sale :-— 
Held: as by the settlement there was no dedica- 
tion of the trust premises for any trade purpose, & 
no specific part of the trust estate was directed to 
be employed in the carrying on of the trade, the 
trustee had no right to charge the trust estates 
with moneys expended by him in carrying on the 
trade, & A. could not be in a better position than 
the trustee. 

Qu.: whether the trustee, if he had advanced 
moneys for carrying on the business, would have 
been entitled to be recouped out of the trustee 
estate.—STRICKLAND v. SYMONS (1884), 26 Ch. D. 
245; 53 L. J. Ch. 582; 51 L. T. 406; 382 W. R. 
889, C. A. 

Arclaion :--Refd. Eccl. Comrs. v. Pinney (1899), 81 L. T. 

v e 


——— Rights of creditors.)—Sce Execurors, Vol. 
XXIV., pp. 562-564, Nos. 6016-6025. 

2110. Costs of employing solicitor.]|—An ecxor. or 
trustee is not entitled to be allowed without 
question the amount of bills of costs which he has 
paid bond fide to the solr. to the trust, & the master, 
without regularly taxing the bills, will moderate 
their ehount = 1ouNson v. TELKORD (1827), 3 
Russ. 477; 38 E. R. 654. 

Annotations :—Refd. Brown v. Burdett (1888), 40 
244: Aylesford v. Poulett (1890), 63 L. T. 519; 
child v. Roberts, [1925] Ch. 592. 
2111. J—STANIAR ¥. 

STANIAR, No. 2056, ante. 

Taxation of costs.])—See Soxicrrors, Vol. 

XLII., pp. 173-175, 186, Nos. 1806-1818, 1826, 

2001-2003. 

2112. Purchase of land—Where no money avall- 
able for investment.]—A contract for sale of glebe 
lands under the Ecclesiastical Leasing Acts, 1842 
& 1858 having been entered into by a vicar with 


Ch. VD. 
Good- 


EVANS, EVANS v. 








RUTTAN ScoTr v. DT RDES 
re) 


; jJ— 
TRUSTEES (1868), 6 Macph. (Ct. 
Sess.) 753.—8COT. 


h. Insurance premiums.}—A_ trus* 
tee, unlike a mtgee., is entitled to 
insure the trust property. & charge 
the premiums paid against it, without 
any express stipulation to that effect 


DDD 


DICKEY 


COURCENAY’S 
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Sect. 3.—Rights of trustees: Sub-sect. 1, D. (c) viti., 
& EB. & F.; sub-sect. 2.) 


the trustee of a settled estate, with the consent of 
the patron of the living & the Ecclesiastical Comrs., 
& the tenant for life having entered, with the 
approval of the trustee, into possession & paid the 
interest on the unpaid purchase-money to the 
vicar, & this payment having been continued to be 
made by subsequent life tenants to the vicar for 
the time being, the purchase-money never having 
been paid, pltfs. brought this action to obtain 
specific performance of the contract, or, in the 
ternative the enforcement of a vendor’s lien. 

The trustee had power to invest the trust funds 
in the purchase of land, but, when the contract was 
entered into, he had no money belonging to the 
estate under his control for the purpose of being 
invested, as the personal estate had been advanced 
on the security of some policies of insurance on the 
life of the third tenant for life of the settled estates, 
whose death did not occur until some time after- 
wards :— Held: as at the date of the contract the 
trustee had no trust funds under his control 
available for the payment of the purchase-money, 
there never was any contract which was valid 
against the settled estates, the trustee therefore 
had no right to an indemnity out of the settled 
estates, & pltfs. had no right by subrogation; & 
pitfs. were only entitled to a lien upon the land 
sold for the unpaid purchase-money.— KcCCLESI- 
ASTICAL Comnrs. v. PINNEY, [1900] 2 Ch. 736; 69 
L. J. Ch. 844; 83 L. T. 384; 49 W. R. 82; 16 
T. L. R. 556; 44 Sol. Jo. 673, C. A. 

2118, Voluntary subscription——-Payment of school 
ripe gs payment of a mere voluntary subscrip- 
tion by a trustee cannot be allowed in his account, 
but where such payment, although in one sense 
voluntary, is made reasonably & in the honest 
belief that it will benefit the estate, either as 
saving a future compulsory payment of larger 
amount or as being fairly & reasonably necessary 
under the circumstances of the estate, it may be 
allowed.—How v. WINTERTON (HART) (1902), 51 
W. R. 262; 47 Sol. Jo. 146. 

2114. Liabilities In leases—Right to indemnity.) 

~ST. Tiu1oMaAs’s HOSPITAL (GOVERNORS) v. RICH- 
ARDSON, No. 2127, post. 

Costs of disclaimer.]—Sce Part IT., Sect. 3, sub- 
sect. 2, D., ante. 

Costs of computing compensation under London 
Bridge Acts.|—See CoMPULSORY PURCHASE OF 
LAND, Vol. XI., p. 255, Nos. 1613, 1614. 


E. Priority of Right. 

2115. Priority over general creditors.|——After 
testator’s death, the exor. of the trustee, who had 
become liable to the trust estate by reason of the 
default of his co-trustee, advanced out of his own 
moneys considerable sums for the benefit of the 
estate, & he now claims to be allowed these sums 
of which the parties interested under the will have 
had the benefit. What is contended is, that he 
may be paid only pari passu with other creditors ; 
but this would be quite contrary to the practice 
of the ct. in dealing with trustees. I think, before 
any of the creditors are paid, the trustee must be 
recouped the amount he has advanced to the estate, 
& the residue will then become available for the 
general creditors (per CuR.).—SPACKMAN v. HOL- 





in the instrnment creating the trust.— 


HERON v. MOFFATT (1875), 22 Gr. 370 in endeavouri 
—CAN. — Beak. 


k. Coste incurred by trustee in indi- 
vidual capacity.)—A trustee cannot 
charge the trust estate with costs in- 


curred by him in his individual capacity | Mac. 457.—N.Z. 


to secure a fund for 
himself, even although the fund after- 
wards becomes available to the trust 
estate, & that partly through the exer- 
tions of the trustee on his own behalf.— 
WRHTITTINGHAM v. PROUDFOOT (1870), 


TRUSTS AND TRUSTEES. 


BROOK (1860), 2 Giff. 198; 2 L. T. 367; 6 Jur. 
N.S. 881; 66 E. R. 83. 

2116. Priority over charge created by cestul que 
trust—Trustee of public company.]—-The right of a 
trustee to be indemnified out of the trust property 
is the first charge thereon, & it has priority to any 
charge created upon it by the cestuis que trust; &, 
consequently, the right of a trustee of a public 
co. to be indemnified out of the property has 
priority over the debenture creditors.—Re EXHALL 
Coat Co., Lrp., Re BLECKLEY (1866), 35 Beav. 449; 
14 L. T. 280; 14 W. R. 699; 55 EB. R. 970; sub 
nom, Re EXHALL Coat Co., Lrp., Bx p. BLECHLY, 
12 Jur. N. S. 757. 


Annotations :-—Folld. Re Pooley Hall Colliery Co. (1869), 
21 L. T. 690. Refd, St. Thomas's Hoapital v. Richardson, 
[1910] 1 K. B. 271; Re Pain, Gustavson v. Haviland 
[1919] 1 Ch. 38. 


2117. .}—Three directors, in whom the 
lease of a co.’8 premises was vested in trust for the 
co., had expended their own moneys in payment 
of rent, workmen’s wages, etc. :---Held: they were 
entitled to be repaid in priority to all other claim- 
ants all sums which they could have been com- 
pelled to pay, but that they were not entitled to 
priority in respect of any moneys voluntarily 
paid by them on behalf of the co.—Re POOLEY 
Ban COLLIERY Co. (1869), 21 T.. T. 690; 18 W. R. 

Ol. 


Annotation :-—Refd. English Channel 8.8. Co. v. Rolt (1881), 
17 Ch. D. 715. 


2118. Priority over costs of other parties—Action 
for administration of trusts.|—If, in an action by 
cestuis que trust under a creditors’ trust deed against 
their trustees for accounts, & to have the rights of 
the parties ascertained, the costs of all parties 
are ordered to be paid out of the trust fund, & it 
appears probable that the fund will not be sufficient 
for payment of all the costs in full, the trustees are 
entitled to a direction for payment of their costs, 
charges & expenses in priority to the costs of all 
other parties.—-Dopns v. TuKr (1884), 25 Ch. D. 
coe 53 L. J. Ch. 598; 50 L. T. 320; 32 W. R. 
A424. 

2119. First charge on income & corpus.]—- 
Storr 7. MInNk, No. 2714, post. 








F. Right to Lien. 

See, generally, LiEN, Vol. XX XII., pp. 215 et seq 

2120. No right to delay transfer of trust fund— 
To new trustees.|—A trustee of a co. claiming a 
lien on account of sums due to him from the co., 
on a fund standing in his name, is not justified in 
interposing delay in the transfer of the fund to 
new trustees, although he may be entitled to re- 
cover the sums he claims against the co.-- WILSON 
v. PARKER (1846), 8 I. T. O. S. 154; 10 Jur. 
979. 


Annotation :—Mentd. Re Arigna Iron Mining Co. (1853), 
1 Kq. Rep. 269. 


2121. Expenses properly incurred—Expenses of 
consignees of West Indian estates.|,—-MORISON v. 
Morison, No. 2075, ante. 

2122. Right as against trustee in bankruptcy 
of settlor.|—Trustees of a settlement, originally 
valid, but which becomes void on the bkpcy. ot 
the settlor, are entitled as against the trustee in 
bkpcy. to a lien on the trust property for expenses 
properly incurred in the performance of their duty 
as trustees. 








PART III. SECT. 3, SUB-SECT. ra 

1, Expenses roperly incurred.|— 
HENDERSON ri “NORRIE (1866), 4 
Macph. 6st of Sess.) 691; 38 Sc. Jur. 
355.—S rT. 


m. Trustee entitled to compensation. } 
—A person to whom municipal de- 


Part III.—ADMINISTRATION OF TRUSTS. 


The settlor of a post nuptial settlement brought 
an action to set it aside. The trustees of the 
settlement defended the action which was dis- 
missed with costs but the costs were not paid. 
The settlor became bkpt. within two years after 
the date of the settlement, which accordingly 
became void under Bankruptcy Act, 1883 (c. 52), 
s. 47:—Held: as the settlement was o1iginally 
valid, & as the costs of the action had been 
incurred by the trusteesinthe performance of their 
duty as trustees, they were entitled as against the 
official receiver to a lien on the trust fund for such 
costs.— Re HoLpEN, He p. OFFICIAL RECEIVER 
(1887), 20 Q. B. D. 48; 57 L. J. Q. B. 47; 58 
I.. T. 118; 36 W. R. 189, D. C. 

Annotations :—Moentd. Re Brall, Ex p. Norton v. Brall & 
London & Westminster Bank (1893), 62 L. J. Q. B. 457; 
Re Carter & Kenderdine’s Contract, {1897] 1 Ch. 776; 
Fe Hobbins, Hx p. Official Receiver (1899), 6 Mans. 212 ; 
Re Tankard, Ex p. Official Receiver, (1899) 2 Q. B. 57; 
Re Hart, Ex p. Green, [1912] 3 K. BL. 6; He Gunsbourg, 
{1920} 2 K. B. 426, 

2123. Costs of abortive sale—Before decease of 
tenant for life.|—Trustees for sale on decease of 
tenant for life having a prior legal estate :—Held : 
not to have any lien upon the property in respect 
of the costs of an abortive sale attempted by them 
during the tenancy for life, or of proceedings against 
them at law & in equity in reference thereto, 
notwithstanding such sale was attempted upon the 
solicitation of the tenant for life, & with the con- 
sent & approbation & by the direction of the cestuis 
que trust, one of whom was sui juris, the shares of 
the others, who were married women, being settled 
to their separate use without power of anticipation. 
—LEEDIIAM v. CHAWNER (1858), 4 K. & J. 458; 
32 L. T. O. S. 221; 70 E.R. 191. 

2124, Amount borrowed by trustees—For re- 
building chapel—Right to Hen on title deeds.|— 
Land was conveyed to trustees upon trust to 
rebuild a chapel with funds supplied by the con- 
gregation; but these being exhausted, they 
borrowed the amount necessary to complete it 
on their own security, with a deposit of the title 
deeds of the land. The trustecs had no authority 
to pledge the deeds. They were afterwards 
compelled to pay the amount. Upon a bill filed 
by them that they might be reimbursed by a sale: 
—Held: they had a lien on the deeds, but were 
not entitled to a sale of the property to rcimburse 
their outlay. 

The right of the trustee to reimbursements 
rests on an implied contract. But if 1 held such 
an implied contract to exist . . . I should destroy 
the whole trust (Romm~Ly, M.R.).—DARKE v. 
WILLIAMSON (1858), 25 Beav. 622 ; 32 L. T. O. 8. 
99; 22 J. P. 705; 4 Jur. N. S. 1009; 6 W. KR. 
824; 53 E.R. 774. 

Ae :—Consd. Grissell v. Money (1869), 38 L. J. Ch. 


2125. ——— For purchase of real estate—Right 
to lien on purchased property.|—-Under a powcr in 
a settlement trustees haere real estate at 
a price greater than the whole amount of the 
trust funds, & in order to supply the deficiency 
part of the purchase-money was borrowed by P., 
one of the trustees. On the death of P. :—Held: 
his estate was entitled to a lien upon the purchased 

roperty for the amount advanced by him, subject, 
Kavever. to the first charge of the trust estate for 
the full amount of the trust fund; & liberty was 
iven to the trustee to apply to realise such lien.— 
Re PuMFREY, Worcestre City & CoUNTY 
BANKING Co., Lrp. v. Brick (1882), 22 Ch. D. 


bentures in ald of a ieletshat co. are 
delivered in trust to be handed over to 
the co. upon the completion of the rail- 


way is a trustee & entitled to compensa- 
tion, & is also entitled to a lien on the 
debentures until that compensation is | —-CAN. 
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255; 52 L. J. Ch. 228; 48 L. T. 516; 31 W. R. 


195. 
Annotation :-—Consd. St. Thomas’s Hospital v. Richardson, 
{1910) 1 K. B. 271. 


2126. Amount advanced at request of trustees.|— 
A tenant for life under a settlement comprising 
shares has a lien on the shares for repayment with 
interest of advances made at the request of the 
trustees for the purpose of paying calls on the 
shares, even though the trustees might, by exer- 
cising powers vested in them, have raised the 
necessary money otherwise.—ToDD v. MOORHOUSE 
(1874), 1. R.19 Eq. 69; 321.7.8; 23 W. R. 155. 
Annotation :—Refd. Re Leslic, Leslie v. French (1883), 23 

. - JUG. 


2127. In respect of right of indemnity—Against 
Habilities under lease—Whether right passes to 
trustee in bankruptcy.]—-Where a trustee who holds 
property to secure his own right of indemnity 
in priority to all claims of his cestui que trust 
becomes bkpt., & the retention of such property, 
e.g, leaseholds with onerous covenants, is neccs- 
sary to give full effect to such right, the legal 
estate in the property & right to possession vest, 
in the trustee in bkpcy. to the extent to which 
they were vested in the bkpt. 

In 1894, R. was the assignee of leaseholds with 
onerous covenants as trustee for his wife; in 
1895, R. was adjudicated bkpt ; in 1896 the 
trustee in bkpcy. assigned the leaseholds back 
again to R. as trustee for his wife, & BR. obtained 
his discharge. In 1908 the lessors, who had had 
no notice of the fact that R. was a trustee, or of 
his bkpcy., brought an action against R. for 
arrears of rent, & for damages fo1 breach of cove- 
nant to repair. R. pleaded the bkpcy. pro- 
ceedings as a defence :—Hcld: the leaseholds 
vested in the trustee in bkpey., who held them 
subject to satisfying Ins own lien & right of 
indemnity, for R.’s wife; the leascholds passed 
back again to R. by the assignment of 1896; 
& the bkpcy. was no defence to the action, & R. 
was liable as assignee. 

The trustee would have been bound to admit a 
proof by pltfs. If so, it seems to me impossible 
to doubt that the trustee, as representing the 
bkpt.’s estate, had a charge or lien upon the 
leasehold property precisely similar to that which 
deft. before his bkpcy. would have had in respect 
of liabilities presently enforceable (COZENS-HARDY, 
M.QR.).—St. THOMAS’S ITOSPITAL (GOVERNORS) v. 
RICHARDSON, [1910] 1 K. B. 271; 79 L. J. BK. B. 
488; 10L L. T. 771; 17 Mans. 129, C. A. 
.innotations :-—Refd. Re Caine’s Mortgage Trusts, [1918-19] 

B. & C. R. 297. Mentd. 2e Law Guarantee Trust & 

Accident Soc., Liverpool Mortgage Insce. Co.'s Case, 

(1914) 2 Ch. 617. 

Insurance premiums paid by _ trustee.] — See 
INSURANCE, Vol]. XXIX., pp. 383, 384, Nos. 3066, 
3070, 3071. 

Costs of action against trustees.]|—See Sub-sect. 
3, K., post. 


Sun-secr. 2.—Ser-OFr. 
See, generally, SET-OFF, Vol. XL., pp. 367 ef seq. 
2128. Against cestul que trust—Costs of action 
against cestui que trust.}—-Where testatrix devised 
a freehold estate to trustees upon trust to sell & to 
pay £140 part of the proceeds to A. & the residue 
of the proceeds to B., & appointed the devisees in 
trust her cxors. :—-Held: in a suit by A. & her 
husband against the trustees for payment of the 


aid.—Re TI1BONBURG LAKE ERIE & 
AcIric Ry. Co. (1897), 24 A. R. 378. 
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£140, the latter were not entitled to set off the 
damages or costs of an action brought by them as 
exors. against the husband, to recover a deposit 
note in the hands of the wife forming part of 
testatrix’s estate.—-REEVE v. RICHER (1847), 1 
De G. & Sm. 624; 171. J. Ch. 86; 10 L. T. 0. S. 
128; 11 Jur. 960; 63 E. R. 1224. 

2129. -]|—Where a person, at the time 
of an order being made for the payment of his 
costs by trustees on a petition in the matter of a 
trust, is indebted to the trust estate, although 
the amount is not then ascertained, he cannot 
get any of such costs until he has paid the amount 
due from him to the trust, & the trustees, therefore, 
can set off the costs payable by them against the 
amount due from him. His solr. cannot be in a 
better position than he is himself. Secus, as to 
the costs of the trustees incurred in recovering 
such amount.—Re HARRALD, WILDE v. WALFORD 
(1884), 538 L. J. Ch. 505; 51 L. T. 441, C. A. 
Annotations :—Consd. Blakey v. Latham (1889), 41 Ch. D. 

518. Refd. Bake v. French, [1907] 1 Ch. 428; Pudde- 

phatt v. Leith (No. 2) (1916), 85 L. J. Ch. 543. 

2130. Cost of support of lunatic cestul que 
trust.)—'The trustee placed the cestui que trust 
under the care of the keeper of a lunatic asylum, 
& paid him his bill for her support, ete. in an 
action afterwards brought by the cestwi que trust 
to recover from her trustee the money payable to 
her :—Held: upon the evidence given, the trustee 
was not entitled to deduct the amount so paid by 
him to the keeper of the asylum as for money paid 
to her use. 

Pltf. is clearly entitled to recover, unless there 
be some answer to the action. The answer pro- 
posed on the part of deft. was that the money had 
been expended by deft. for the use of the lunatic, 
& therefore he was entitled in an action for money 
had & received, to set it off against the claim that 
the lunatic may have upon him. But, considering 
the evidence given in the first case, especially the 
evidence of the mother herself, there can be very 
little doubt that she took the lunatic to the asylum ; 
that she directed deft. to go down & bring the 
lunatic up ; that she interfered continually ; that 
she managed ; that she gave directions; that she 
prevented communication with the rest of the 
family. The tendency of all the evidence is to 
show that the contract with the keeper of the 
asylum was with the mother. Under these cir- 
cumstances the case on the part of pltf. is perfectly 
clear, & in reality no answer is given in point of 











fact (POLLOCK, C.B.).—NoTTIDGE v. RIPLEY 
(1850), 14 L. T. O. S. 445. 
2131. ——— Amount due for mesne profits—Cestul 


que trust in wrongful possession of trust property.] 
oye HARRALD, WILDE v. WALFORD, No. 2129, 
ante. 

2132. Against heir of cestui que trust.]— 
Trustee of the estate of a lunatic obtains a devise 
from the lunatic for his own benefit, & upon the 
death of the lunatic brings ejectment against the 
heir-at-law of the lunatic, who took possession of 
the land, who defends the action, & is nonsuited. 
The heir-at-law then files a bill to set aside the will 
& stay execution in the action of ejectment, which 
the Vice-Chancellor granted, on the ground of 
seeing the result of the bill; &, if pltf. succeeded 
in setting aside the will, then, as deft. in equity 
would have been guilty of a breach of trust in 
disputing the title of the cestui que trust, the ct. 
would avail itself of the power of setting off one 
set of costs against the other:—Held: to be 
vere v. GREENHAM (1839), 3 Jur. 

me Fe OP 


TRUSTS AND TRUSTEES. 


2138. Against creditor of cestul que trust.) — 
Where A. has a money demand against B., & B., 
through a trustee, has a money demand against A. 
which but for the intervention of the trust would 
have constituted a good legal set-off against A.’s 
demand, the latter may be pleaded by way of 
equitable set-off.—CoCHRANE v. GREEN (1860), 
9C.B.N.S. 448; 7 Jur. N.S. 548; 9 W. BR. 124; 
142 I. R. 176; sub nom. CocKRANE v. GREEN, 
80L. J.C. P. 97; 3 L. T. 475. 

Annotations :—Apld. Agra & Masterman’s Bank v. Leighton 
(1866), L. KR. 2 Exch. 56; Thornton v. Maynard (1875), 
L. R. 10 C. P. 695. N.F. Middleton v. Pollock, Hx p. 
Nugee (1875), L. R. 20 Eq. 29. Distd. Ite Willis, Percival, 
Ex p. Morier (1879), 12 Ch. D. 491. Apld. Manley v. 

2 K. B. 329. Refd. Bennett v. White, 

[1910) 2 K. B. 643 


21384. Against agent of trustee.|—N. & C. were 
exors. of a will & trustees of the residuary real & 
personal estate of testator who died in 1859. N. 
& F. were tenants for life of the residuary estate in 
equal shares. In Jan. 1873, C. was residing 
abroad, & N., being about also to go abroad, gave 
to P., the solr. of the exors. & trustees, an autho- 
rity on behalf of both trustees to receive the rents 
of the real estate & pay the outgoings. Under this 
authority P. received the rents, & at his death a 
considerable sum was due from him in respect 
thereof. [TP.’s estate proved insolvent, & the usual 
creditor’s decree was made for administration. 
Subsequently to the decree F. assigned to N. all 
F.’s interest in the sum due from P. N. was 
indebted to A. & B. as trustees for P. in a sum the 
repayment of which was secured by a mtge. of 
real estate belonging to N., & this sum was paid 
into ct. in the suit to a separate account, under an 
order made without prejudice to any question 
as to set-off. N. afterwards presented a petition 
claiming to be entitled to set off the debt due from 
P. against the mtge. debt, & seeking to have the 
amount of the debt due from P. paid out of the 
fund standing to the separate account :—Held: 
(1) as regards F.’s interest there could be no set- 
off, inasmuch as it was not assigned to N. until 
after the decree; (2) the debt due from P. being 
either due to both trustees & exors., or if due to 
N. alone, due to him in his character of trustee & 
exor., could not be set off against a debt due from 
him individually.-—MIDDLETON v. POLLOCK, Lyx p. 
NuGEE (1875), L. R. 20 Eq. 29; 44 L. J. Ch. 584 ; 
33 L. T. 240; 23 W. R. 766. 


Annotation :—Refd, Re Jones, Christmas v. Jones, [1897] 
2 Ch. 190. 


2185. Against amount due out of trust estate— 
On bankruptcy of one trustee.]|—In an administra- 
tion action, where a sum is found to be due from 
the estate to two trustees jointly, one of whom is 
insolvent & a debtor to the estate, the sum due to 
the two will not be set off against the sum duc from 
the one; but the persons beneficially interested 
in the estate are entitled as a matter of right, to 
an inquiry whether any & what part of the sum 
due to the two is, as between the two, due to the 
insolvent trustee, & to have the sum so found to be 
due set off against the sum due from him. ; 

In such a case, the insolvent trustee is not, since 
Bankruptcy Act, 1869 (c. 71), entitled to receive 
his costs of the action out of the estate until he 
has made good the debt which he owes. ; 

If in such a case the trustees’ costs consist in 
part of separate costs of the solvent trustee, in 
part of separate costs of the insolvent trustee, 
& in part of costs common to the two, the solvent 
trustee is not entitled to the whole of such costs, 
but only to his own separate costs, & to so much of 
the common costs as the taxing master apportions 
to him.—McEwan v. CromBIn (1883), 25 Ch. D. 
175; sub nom. MCEWAN v. CROMBIE, PORTER ¥- 
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deal 53 L. J. Ch. 24; 49 L. T. 499; 82 W. R. 


Annotation :—Folld. Staniar v. E : 
(1886), 56 L. J. Ch, 581, wens, Ahyans. te, Seiniar 


Retainer against beneficiaries.]—See Tart V., 
Sect. 17, post. 


— eee ry 


SUB-SECT. 3.—CosTs oF LEGAL PROCEEDINGS. 
See Sect. 10, post. 


-_—_—_ 





SUB-SECcT. 4.—REMUNERATION. 
A. In General. 

See Trustec Act, 1925 (c. 19), s. 42. 

2136. Whether entitled to remuneration.]—The 
rule that a trustce shall not be allowed to make a 
profit of his trusteeship is a rule of common 
sense, based upon principles of human nature, 
& applies to every trustee.—BROUGHTON  v. 
BrRouGnton (1855), 5 De G. M. & G 1603; 25 
L. J. Ch. 250; 1 Jur. N.S. 965; 43 BK. R. 831; 
sub nom. BROUGHTON v. WHITE, BROUGITTON v. 
BrovuauTon, 26 L. T. 0.8.54; 3 W. R. 602. 


Annotations :—Apld. Nicholson v. Tutin (1857), 3 Jur. 
N. 8, 235; Crosskill ». Bower, Bower v. Turner (1863), 
32 Boav. 86. Consd. Re Doody, Fisher »v. Doody, Hibbert 
v. Lloyd, (1893] 1 Ch. 129. Refd, Field v. Hopkins (1890), 
44 Ch. D. 524. Mentd, Pollard v. Doyle (1860), 3 L. T. 
432; Re Barbor, Burgess v. Vinicomes(1886), 34 Ch. D. 
77; Ie Corsellis, Lawton v, Elwes (1887), 34 Ch. D. 675; 
Re Andrew, Mellor v. Smith (1895), 39 Sol Jo, 3633 
Bath v. Standard Land Co., [1911] 1 Ch. 618, 


2137. -|—There is no relation between the 
parties except the fiduciary relation of trustee & 
ce sti que trust, which of itself precludes the possi- 
bility of P. making a profit by any part of the 
transactions in which, since the period of the sale, 
he has been engaged... . 
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You cannot give salary to a trustee who is made 
liable for his irregularity. I do not like to use a 
harsher expression, for I do not think that there is 
a@ suspicion of any sey aed dealing on the part 
of anybody in any one of these transactions. But 
salary he cannot have (Bacon, V.-C.).—Re Nor- 
RINGTON, BRINDLEY v. PARTRIDGE (1879), as re- 
ported in 13 Ch. D. 654. 

Annotations :—Mentd. Re Crowther, Midgley v. Crowther 


(1895), 64 L. J. Ch. 537 ; He Irwin, Barton v. Irwin (1895), 
39 Sol. Jo. 233. 


2138. Express provision for payment.] — 
A trustee has no right to exact or charge any 
remuncration or bonus in respect of great advan- 
tages accrued to the cestuis que trust from services 
incident to the performance of the duties imposed 
by the deed of trust. <A settled account by a 
cestur ag trust, allowing a bonus to the trustee, 
set aside. 

A trustee who accepts the office without any 
stipulation on the subject... has no right to 
say, at any moment when he chooses to do so, that 
he will exact a certain sum for his past services 
(STUART, V.-C.).—-BARRETT v. HARTLEY (1866), 
L. R. 2 Eq. 780; 14 L. T. 471; 12 Jur. N.S. 
426; 14 W.R. 684. 

Annotations :—Mentd. James v. Ker (1889), 40 Ch. D. 449; 

Mainland v. Upjohn (1889), 41 Ch. PD. 126; Wheeler rv. 


Sargeant (1893), 3 R. 663; Barnes v. Richards (1902), 
71 L.J. K. B. 341. 


2139. Agreement with cestul que 
trust.]|—There may be cases where the ct. will 
establish an agreement, made with a trustee for an 
extraordinary allowance, beyond the terms of the 
trust. 

Whether upon general grounds a trustce may 
make an agreement with a cestud que trust for an 
extraordinary allowance, over & above what he is 














181.—SCOT. 
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n. Anplication of Hnglish rule.|— 
MEAGHER », POWER (N. S.) (1890), 17 
Ss. CG. R. 287.—CAN. 


2186 i. Whether entitled to remunera- 
tion.J—Re Cox's Win (1890), 11 
N.S. W. Eq. 124; 6 N.S. W. W.N. 
155.—AUS. 


2136 ii, —-—.] -Upon the passing of 
their accounts by oxors., adininistra- 
tors or trustees the chief clerk may 
allow them commission not exceediug 
© per cent. upon the income invest- 
ments of the accumulated rents of real 
estate, the principal of which has 
already been the subject of commission. 
—~CROWLEY v. CRANK (1895), 21 
V. L. It. 258.-—-AUS. 

2136 iii, ~—-—.] - A trustee will not be 
entitled to commission where he docs 
not show that he has done his duty in 
respect of the trust, & that his conduct 
has been above board & not in any way 


reprehensible. — He StieRRINGHAM’S 
WiLL (1901), 1 S. BR. N. 8S. W. 48, 
18 N.S. W. W. N. 121.—AUS. 


2136 iv, .J—Re McINtTosn, PER- 
PETUAL TRUBTER Co., Lrp. v McINToSIL 
(1903), 4 Ss. R. N. S. Ww. 59.— AUS. 








2136 v. ———.]—-MACARTNEY 1. Ma- 
CARTNEY, [1909] V. L. R. 183.—AUS. 
2136 vi. .J— EKxors. who have 


committod a breach of trust in animpor- 
tant particular will be deprived of com- 
mission to which they would otherwise 
have been entitled.—In the Will of 
ean (1911), 11 8S. R. N.S. W. 21.— 


21386 vil. ——.]—MAcBEAN v. TRUB- 
TERS, HXECUTORS & AGENCY Co., LTD., 
[1916] Vv. L. R. 425.—AUS. 

2136 viii, arr ea Smits (1916), 16 
S. R. N.S. W. 422: 33 N.S. W. WON. 
134.— AUS. 

21386 ix. -J—Re DARING, [1925] 
Ss. A. 8. R. 262.—AUBS. 

2136 x. ———.}—Where trustces have 
merely retained investments in thoir 





original condition & there had been no 
notional conversion or setting apart 
of specific securities, commission is not 
allowable on the amount retained.—- 
eg ee (1927) S. A. S. R. 65.- 


2136 xi. .}— WILSON 0 
Poor (1868), 15 Gr. 103, - CAN 

2136 xii. - -}— BALD tv. TTHOMPRON 
(1870), 17 Gr. 154.-—-CAN. 

2136 xiii. ~.J--A_ trustee ap- 
pointed by a deed_is, without capress 
agreement, entitled{to compensation for 
his services as such trustee.—DEEDSFS tv. 
GRAHAM (1873), 20 Gr. 258.- -CAN. 

2136 xiv. J--Re BKERKELEY'S 
TRuUSsIs (1879), 8 P. R. 193.— CAN. 

2136 xv. —- —.]-——Re WILLIAMS (1884), 
22. lL. T. 323; 40.1. R. 5015 1 
O. W. R. 501.—CAN, 





PROUD- 














2186 xvi. .J-- Re PRITTIE’S 
Trusts (1889), 13 P. . 19.— CAN. 
2136 xvii. -l— Where there has 





been nothing special in the management 
or winding up of an estate, a percentage 
on the gross amount come to the hands 
of the cxors. or trustees will generally 
be allowed to them as remuncration.— 
LS as (1894), 9 Man. L. fl. 433 


2136 xviii. ——-.J— Re Katon’s Es 
a (1898), 1 N. B. Eq. Rep. 527. 
2136 xix. ———.]_—Re PATTERSON Es- 


2136 xx. ———.]-—-Ffe Huanes (1918), 
420. L. R. 345; 140. W.N. 5. CAN. 
2136 xxi. ———.] — JETHABHAI _ ?. 
oo (1909), I. L. R.34 Bom. 209. 


2186 xxii. ——-.]— Re PROCTOR 
(1 837), N. Z. L. R. 126 (Ss. C. ).—N.Z. 
2136 xxiii. ———.] -HOME v. PRINGLE 


(1841), 16 Sh. (Ct. of Sess.) 142.—8COT. 


2136 xxiv. ———.}-—-ORR’S TRUSTEES 
vy. AULD (1851), 14 Dunl. (Ct. of Seas.) 


2136 xxv. --— |] —AITKEN v. TOUNTER 
(1871), 9 Macph. (Ct. of Sess.) 756; 43 
Se. Jur. 413.— SCOT. 

2138 i. - -- yrpress provision for 
ayment.J- Re MitcHFti (1862), 1 
V. & W. 167.—AUS., 

2138 ii. ~-—— .J—Re McGaw, 
McGaw wv. McGaw (19014), 4 8S. R. 
Naa 59L; 21 N.S. W.W.N. 1T1— 

Ss. 





2138 fil. .}— Re BAKER 
(1920), 27 W. A. L. R. 1.-- AUS. 

2138 iv. - --— .)-- Semble, the 
limitation in a wil as to the amount to 
be paid for the services of tho origiual 
trustees under if, does not apply to 4@ 
trustee afterwards appointed by the ct., 
at the instance of the cestui que trust.— 
FRELBORN 0. VANDUSEN (1893), 15 
P. 1. 264,— CAN. 





— see 


2138 v. ——.]— O' HIGGINS v- 
WaLsan, [1918] 1 I. R. 126.— IR. 


2138 vi, —-  ——.)— Re Wane 
(1901), 20 N. Z L. R. 514.—N.Z. 
2138 vii. —--- ——.)-~- DIXON 1. 


RUTHERFORD (1863), 2 Maecph. (Ct. of 
Sess.) 61.—SCOT. 

2138 vilf. —————- .}—K1rRKWoop?. 
Kirgwoonp’s TRUSILER, [1912] 8. C, 
613.—SCOT. 

2138 ix. --—— -—-—~.] -- NICHOLSON 
EXECUTOR’S ESTATE v. MASTER OF THE 
SUPREME CoURT (1921), 42 N.L. R. 347. 


e 


2139 i. -—-— Agreement with 
cestut que trust.]- -THOMPBON v. 
NORTHERN Trusts Co. (Sask.), [1925] 
4D. lL. R. 184.- CAN. 

2139 il. ———- --—- Ss >. ] — NTz- 
GIBBON Uv, SCANLAN (1813), 1 Dow, 261. 


—e 





2139 iii. ——- -—-- —-—.}_ GRAHAM 
v. HARRIS (1883), 2 N. Z L. R. 90 
(8. ©; e e 

oO. Discrdion of court.]—~ 
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allowed by the terms of the trust, I think there may 
be cases where this ct. would establish such agree- 
ments, but at the same time would be extremely 
cautious & wary in doing it. 

Pee general this ct. looks upon trusts as honorary, 

& a burden upon the honour & conscience of the 
person entrusted, & not undertaken upon 
mercenary views; & there is a strong reason 
too against allowing anything beyond the terms of 
the trust, because it gives an undue advantage to 
a trustee, to distress a cestui que trust, & therefore 
this ct. have always held a strict hand upon 
trustees in this particular. If a trustee comes in a 
fair & open manner, & tells the cestui que trust 
that he will not act in such a troublesome & 
burdensome office, unless the cestui que trust will 
give him a further compensation, over & above the 
terms of the trust, & it is contracted for between 
them, I will not say this ct. will set it aside, though 
there is no instance where they have confirmed 
such a bargain (LoRD HARDWICKE, C.).—AYLIFFE 
v. MURRAY (1740), 2 Atk. 58; 26 EB. TR. 433. 
-|—See, also, COMPANIES, Vol. X., 
pp. 748, 749, Nos. 4679-4684. 

—— ——.]—See, also, Souiciroks, Vol. XLII, 
pp. 119-122, Nos. 1162-1182. 

214 Constructive trustee.|—Captain of a 
ship dies Icaving money on board, the mate 
becomes captain & improves the money, he shall, 
on allowance made him for his care in the manage- 
ment of such money, account for the profits, & 
not the interest only.—BROowN v. Lirron (1711), 
10 Mod. Rep. 20; 1 P. Wins. 140; 2 Eq. Cas. 
Abr. 722; 24 1. 8. 329. 

Annotation "—Retd. Crawshay v. Collins (1826), 2 Russ, 325. 

2141. -|—On the death of one partner, 
the survivor retaining his capital & employing it 
in the trade, decreed to account for the profits 
derived from it, making him proper allowances for 
the management of the business.—BROWN  v. 
Dr Taster (1819), Jac. 284; 37 E. R. 858. 


Annotations :—Retd. Cook v. Collingridge (1823), Jac. 607; 

Lovegrove v. Nelson (1834), 3 & K.13 Wedderburn 
v. edderburn (1838), 4 My. ae Cr. 41; Portlock v. 
Gardner (1842), 6 Jur. 795: Willett v. Blanford Naas 
1 Hare, 253; Stocken v. Dawson (1848), L. 
282; Clegg v. Eich wick (1849), 1 H. & Tw 390°: odes 
v Prichard (1853), 3 De G. M. & G. 906; Wedderburn 
v. Ns pial (1856), 22 Beav. 84; yse v. Foster 
ake ~ kK. 7H. GL. a Hdinburgh (Lord Provost) wv. 
ord [eenene (1879), 4 App. on: Re Norrington, 
Brindley v. fee ae )» 13.6 654; Cassels v. 
Btowart (1881), 6 App. Cas. 64; We TAlidane. Aldridgo 
v. Aldridge (1 04), 63 L. J. we "465. Mentd. Crosley v. 
Derby Gas Light Co. SS de 3 My. & Cr. 428; Wilkes 
v. Saunion (1877), 7 Ch. D 


2142. Trustee of ae of firm—Employed 
by firm as salaried employee.|—L. was a trustee of 
his father’s will. His father had been one of the 
managing directors of a partnership firm, & by the 
will L. was nominated to be a partner in the firm 
in the place of his father, but he was to hold the 
share in the pe to which he thus suc- 
ceeded upon the trusts of the will. L. had, prior 
to his father’s death, acted as salesman of the firm 
at a salary. He continued so to act after his 
father’s death, & after his admission as a partner, 
under an agreement with the other members of 


en ees 


stnebenmmmnecheenend 




















teed 


ee DONALD v. DAVIDSON (1881), 6 
fe 320.—CAN. c 
—STINSON v. StTin- | CO. LTD., 

non (1881), 8 BP. . 560.—CAN. D.L. R. 77 


—,J— —Re WIGGIN’S RSTATE, 


206. Le 1 T. 462.—CAN, ABKAN SAHIB ¥. 


—Re Borrawick 
. W. R. 59.-—-CAN. 


———.]— Re LEvIn (1904), 
a4 N. Z Z L. R. 768.—N.Z. : ‘ 


(fin) )»» [1919] 1 \ 1 


a. —— When trustce has delayed.) 
—Re BENSON-HINRES LONDON HOTEL 
7 ia sr (Ont.), [1926] 4 


b. -—— Out of what 
SORAN 
AMMAL (1913), I. L. R. 38 Mad. 260.— 


. ————— . }+ Re SHARLAND’S WILL 
(1899), 17 N. Z. L. R. 729.—N.Z. 
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the firm. 'lhe agreement to employ L. was made 
bond fide, & was for the interest of the firm, & thus 
of the trust estate :—Held: L. received his salary 
as salesman by virtue of his agreement with the 
firm, & not by reason of the trusts of the will, &, 
consequently, he was entitled to retain the salary 
in addition to certain remuneration which he 
obtained under the will for acting as managing 
partner, & he need not account for the salary to 
the trust estate—Re Lewis, Lewis v. LEWIS 
(1910), 108 L. T. 495; 55 Sol. Jo. 29. 

2143. ——~ Death of trustee before trust executed 
—Claim by executors of trustee.]|—GoULD v. FLEET- 
WooD (1732), 2 Eq. Cas. Abr. 453 ; 22 BH. R. 386. 

2144. ——— Professional business—Transacted by 
firm—Member of firm oe can only 
be allowed costs out of pocket, for professional 
business transacted by a firm, one of whom is a 
trustec, though the business be done by one of the 
partners who is not a trustee.—CHRISTOPHERS v. 
WulTE (1847), 10 Beav. 523; 50 E. R. 683. 
Annotations :—Consd. Lincoln v. ’ Windsor G851) 9 ae aa 








158. Refd. Broughton v. Broughton (1855), 1 
ae i: Doody, lisher v. Doody, Hibbert v. Lloyd, [1893] 
2145. jJ—Can a trustee charge for 


rofessional trouble ? He cannot do so (LORD 
Anan ee M.R.).—Re FOULKES & PARKER (1847), 
2 New Pract. Cas. 491 ; 10L. 1. O.S. 221. 

2146. »|—Testator, who died possessed 
of a valuable collection of works of art, by his will 
bequeathed £1,000 to each exor. proving & accept- 
ing the tr usts, & recommended his trustees, with- 
out imposing any obligation on them, to employ 
the firm of C. to sell his collection, & to be advised 
by that firm as to prices. The will contained the 
usual clause empowcring any exor. or trustee 
engaged in any profession or business to charge 
& be paid all usual professional or other charges 
for any business done by him, whcther in the 
ordinary course of his profession or business or 
not. 

R., one of the exors. & trustees, was keeper of 
certain antiquities at the British Museum, & was 
employed professionally to report: on works of art, 
but had no other professional place of business :— 
Held: he was entitled to charge 4 per cent. com- 
mission for services rendcred in connection with 
sales by private treaty of testator’s works of art.— 
Re WERTHEIMER, GROVES v. READ (1912), 106 L. T. 
590; 28 T. L. R. 337. 

—— Solicitor as trustee.|—-Scece SoLiciTors, Vol. 
XLIT., pp. 117-124, Nos. 1186-1197. 

—— Company director as trustee -|—See Com- 
ae Vol. LX., p. 464, Nos. 3013, 3014; Vol. X., 

. 748, 749, Nos. 4679-4683. 

—-— Trustee in bankruptcy.|—See BANKRUPTCY, 
Vol. IV., pp. 226, 227, Nos. 2125-2130. 

—— Trustee acting as auctloneer—Sale of trust 
property.]—See oo & AUCTIONEERS, Vo]. III., 
p. 32, Nos. 231, 232 
Broker acting as trustee.] 
Vol. I., p. 491, No. 1678. 

2147. Effect of payment of remuneration — 
Whether Hability increased.|—A trustce for remu- 
neration is not, in the absence of negligence on his 








Sec AGENCY, 








d. No fixed rule as to scale.j|-—-There 
is no fixed or rigid rule governing 
the scale of remuneration.—FRENCH 
vw. TORONTO GENERAL TRUSTS CORPN., 
mee D. L. R. 288; 530. L. R. 336. 


©. When more than one trustee.|\—Re 
BOD eNar? (Alta.), (1925) 4D. L. R. 


sone y- J— 
Ivi SAIBA 


f. ——-.] — Re MonaGuan (1908), 
26N. Z. L. R. 60.—-N.Z,. 
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art, liable for losses of the trust property sustained 

ough the felonious acts of his servant, but is, in 

this respect, upon the same footing as an unpaid 

trustee.—JOBSON v. PALMER, [1898] 1 Ch. 71; 62 

L. J. Oh. 180; 67 L. T. 797; 41 W. R. 264; 9 

T. L. R. 106; 3 R. 173. 

Annotation :—Apld. Shepherd v. Harris, [1905] 2 Ch. 310, 
Remuneration of executors.|—See ExEcuTORS, 

Vol. XXIV., pp. 597-604, Nos. 6303-6358. 


B. Compensation for oe Trouble and Loss of 

ime. 

2148. Whether allowed.]—How v. 
& WHITE, No. 2051, ante. 

2149, -|—PALMER v. Jones (1682), 1 Vern. 
144; 23 HE. R. 376. 

2150. -|—Where a mtgee. or trustee manage 
the estate themselves, there is no allowance to be 
made them for their care & pains (per CUR.).— 
BONITHON v. Llookmorn (1685), 1 Vern. 3163; 1 
Eq. Cas. Abr. 7; 28 HE. R. 492. 

Annotation :—Refd. Leith v. Irvine (1833), 1 My. & K. 277. 
2151. -|—The ct. never allows an ecxor, or 

trustee for his time & trouble especially where 

there is an express legacy for his pains, etc.— 

ROBINSON v. Perr (1731), 3 P. Wms. 249; 2 Eq. 

Cas, Abr. 454; 21 E.R. 1049; sub nom. ROBINSON 

v. LORKIN, 2 Barn. kK. B. 435, lL. C. 

Annotations :—Apld. New v. Jones (1833), 1 Mac. & G, 
668, n.; Fe Barber, Burgess v. Vinicome (1886), 34 Ch. D. 
77. Refd. Moore v. Frowd (1837), 3 My. & Cr. 153 Cren- 
wick v. Woodhead oe?) 4 Man. & G. 811. Mentd. 
Harrison v. Harrison (1846), 1 Rob. Eccl. 406. 

2152. .}—Exor. & trustee cannot claim com- 
pensation for personal trouble & loss of time in the 
performance of trusts under a will but should have 
made a special case for compensation before he 
entered on the performance of the trusts.—Brock- 
SOPP v. BARNES (1820), 5 Madd. 90; 56 10. R. 829. 

2153. ——-.]—The assignee of a mtgee., who was 
one of a firm of auctioneers, took pussession of the 
mtged. property on account of non-payment of the 
mouey, & sold the property by auction under a 
power of sale. The expenses of the sale were 
charged by the firm of auctioneers :—Held: the 
vendor was in the position of a trustee from tlic 
time of taking possession, & was not at liberty to 
charge for personal trouble.—-MATTHISON _ »v. 
CLARKE (1854), 3 Drew. 3; 61 E. Tt. 80! ; sub nom. 
MATHISON v. CLARK, 3 Eq. Rep. 127; 24 L. J. Ch. 
202 ; 24 L. T. O. S. 105; 18 Jur. 1020; 3 W. R. 2. 
Annotations :—Refd. Furber v. Cobb (1887), 18 Q. B. D 

4; Re Doody, Fisher v. Doody, Hibbert v. Lloyd, 

{1893] 1 Ch. 129; Thorne v. Heard, [1894] 1 Ch. 699; 

The Benwell Tower (1895), 72 L. T. 664 ; Bath v. Standard 

Land Co., (1911] 1 Ch. 618. 

2154. J—In refunding profits improperly 
made by a trustec nothing can be retained as 
remuneration for services.— IMPERIAL MERCANTILE 
OREDIT ASSOCN, (LIQUIDATORS) v. COLEMAN (1873), 


GODFREY 
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L.R. 6H. L. 189; 42 L. J. Ch. 644; 201. T.1; 


21 W. R. 696, H. L. 
Annotations :—Consd. Transvaal Lands Co. v. New Belgium 
Transvaal) Land & Development Co., [1914] 3 Ch. 488. 
entd. Dunne v. English (1874), L. R. 18 Eq. ate Re 
Coal Kconomising Gas Co., Gover’s Case (1875), 1 Ch. D. 
182; Panama & South Pacifio Tel aph Co, v. India 
Rubber, Gutta Percha & Telegraph Works Co. (1875), 
10 Ch. App. 520, n.; Bagnall v. Carlton (1877), 6 Ch. D. 
371; Chesterfiold & Bo horpe Colliery Co. v. Black 
1877), 26 W. R. 207; New Sombrero Phosphate Co. v. 
Wlanger (1877), 5 Ch. D. 73; KEmma Silver Mining Co. 
vo. Grant (1879), 11 Ch. D. 918; Boston Deep Sea kishin 
& Ice Co, v. Ansell (1888), 59 L. T. 345; Turnbull v. Wea 
Athiotic Club, Loeds (1894), 70 L. T. 92; Silkstone 
& Haigh Moor Coal Co. v. Edey (1889), 69 L. J. Ch. 73; 
Costa Rica Ry. v. Forwood, [1901] 1 Ch. 746; Cackett v. 
Keswick, [1902) 2 Ch. 456. 


2155. Order of court—Prospective & retro- 
spective allowance.|—Prospective & retrospective 
allowance to trustee for trouble.—MAR®SHALL 1. 
TIOLLOWAY (1820), 2 Swan. 432 ; 36 H.R. 681, LC. 


Annotations :—Consd, Bainbrigge v. Blair (1845), 8 Beav. 
588, entd. Morison v. Morison (18388), 4 My. & Cr. 
215; Ibbetson v. Ibbetson (1840), 10 Sim. 495; Ferrand 
v. Wilson (1845), 4 Hare, 344; Browne v. Stoughton 
mee 14 Sim. 369; Dungannon v. Smith (1846), 12 Cl. 


546; Jurvin v. Newcome (1856), 3 K 
Christio v. Gosling (1866), L. R. 1 H 





L. 279; Martelli v. 
Holloway (1872), L. R. 5 H. L. 532; Tewart v. Lawson 
1874), LL. R. 18 Ey. 190; Ite Stamford & Warrington, 

ayne v. Grey, (1911) 1 Ch. 255 ; Re Lewis, Busk v, Lewes, 

[1918] 2 Ch. 308. 

2156. ——— ~J—HorstTer v. RmDuEY (1864), 
4DeG. J. & Sm. 452; 4 New Rep. 417; 46 BK. R. 
993; sub nom. Foster vo. Ripuny, 11 L. T. 200, 
L. JJ. 

Annotation :—Refd. 7’e Salmen, Salinen v. Bernstein (1912), 
107 L. PF. 108. 

2157. -—— Provision in trust instrument.J— 
Exuison v. Atrey (1748), 1 Ves. Sen. 111; 27 
KE. mR. 924, L. C. 

Annotations :—Mentd, Baldwin v. Karver (1775), 1 Cowp. 
309; Congreve v. Congreve (1781), 1 Bro, C. O. 530; 
Pierson v, Garnet (1786), 2 Bro. C. C. 38; Ayton ve. Ayton 
(1787), 1 Cox, fy Cas. 327; Jeo v. Audley (1787), 1 Cox, 
Eq. Cas. 334; Hill v. Chapman (1791), 3 Bro. O. C. 391; 
Routledge v. Dorril (1794), 2 Ves. 357 ; Leake v. Robinson 
(1817), 2 Mer. 363 ; Stone v, Harrison (1846), 2 Coll, 715. 
2158. J—A trustee & exor., though 

taking under the will a commission as a satisfaction 

for his trouble, entitled vo allowances under a 

general trust to sel & manage, as he should think 

proper, & out of the rents & profits to pay all rates 

& taxes, charges of repairs, stewards’, bailifis’, & 

gamekecpels’ salaries & expenses, & all other 

charges & expenses he should think proper.— 

WEBEL tv. SHAFTESBURY (EARL), SHAFTESBURY 

(Kari) v. Anrowsmiri (1802), 7 Ves. 480; 32 

Te aaiong = Re Skeat’s Settlmt., Skeats v. E 

Annotations :—Reld, [te eat’s Settimt., Skeats v. Evans 
(1889), 42 Ch. 1D. 522. Mentd. Cafe v, Bent (1843), 3 
Hare, 245; Bethell v. Abraham (1873), L. R. 17 Eq, 
21, 


2159. ——.J—Testator devised & be- 
queathed his freehold & leaschold estate to trustees 

















PART III. SECT. 3, SUB-SECT. 4.—B. 
2148 i. Whether allowed.] — Trustecs 
are not entitled by any practice of the 
colony to deduct anything from the 
trust estate by way of commission for 
their pains or trouble. —WILKHAM »¥. 
Kina (1879), 1 Q. L. J. 13.—AUS. 





2148 ii. ——-.J—PrnomLey ». SHEP- 
HERD (1896), 17 N. S. W. Eq. 215.— 
AUS. 

2148 iii. .}—Trustees of a municl- 


Yality are entitled to a commission on 
moneys passing through their hands as 
compensation for their care & trouble 
the management of the trust.— 
e Conoura TOwN TRUST ComRs. 
(1875), 22 Gr. 377.—CAN. 
2148 iv. .}—-LIFE ASSOON. OF 
SCOTLAND v. WALKER (1876), 24 Gr. 
293.-—-CAN. 


2148 v. 





-}—STEPHEN v. MILLER 





nr 


(B.C.), (1918, 2 W. W. RR. 10423 affd. 


decree 598. C. 2.690; 17D. L. 1. 698. | N. 156.—AUS. 


--CA 

2148 vi. — —.J- Re Huars (1919), 
43 UO. L. Rh. 594.—CAN. 

2148 vii. ——.]— F?e OrmsByY (1809), 
1 Ball & B. 189.—IR. 

2148 viii. -——. | —TAYLOR v. TAS LOR 
(1843), 4 Dr. & War. 124.~ IR. 

2148 ix. .) -Re WHITE, INGRAM 
vo. WHILE, [1918] 1 I. R. 512.—I1R. 

2143 x. ~ —.}—CLARKE, ETC. (WELL- 
WwooD’sa ‘I'RUSIEFKS) v0. BOSWELL (OR 
HIiu) (1856), 19 Dun]. (Ct. of Sess.) 
187: 29 Se. Jur. 86.—SCOT. 

2148 xi. jJ—Prppir v. BEVE- 
RwWGE (1860), 22 Dunl. (Ct. of Sess.) 
7073 32Sc. Jur. 269.—-SCOT. 

2167 i. Provision in truat instru- 
ment. }—Re BURDEKIN's Karate (1901), 











for sale, & he ‘‘ declared that his trustees respec- 


1S.R.N.S.W.1; 18N. 8. WLW. 


2157 ii. —-.J— Ie MEDWIN 
(1919), 15 Tas. L. R. 75.—AUS. 

2157 iil. .) ~Re ANDERSON: 
bari D.L. R. 371; 560.1. RR, 228: 





f. —-—~ What must be constdered,} 
—In fixing the amount of compenga- 
tion to trustees, there should be taken 
into consideration the magnitude of 
the trust, the care & responsibility 
springing thercfrom, the time ocoupled 
in performing ite duties, the & 
ability displayed, & the success which 
had attended its administration.— 
Re SANFORD (1909), 18 Man, L. R. 418 ; 
10 W, L. R. 82.—CAN, 

g.——-  -——-~.]— CALDWELL _ v. 
FLEMING, [1927) N. Z L. R. 145.— 
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sect. 5, A. B.& C. Sect. 4: Sub-sect. 1.] 


tively should be entitled to have & receive, out of 
the trust moneys, all costs, charges & expenses, 
fees to counsel & for advise, & for professional 
assistance, & loss of time, paid, incurred, sustained 
or occasioned in or about the execution of the 
trusts or in anywise relating thercto.”’ One of the 
trustees was a land surveyor, & he superintended 
the management & sale of the estates :—Held: 
he was entitled to a compensation for loss of time. 
—WILLIS v. KIBBLE (1839), 1 Beav. 559; 48 E.R. 
1057. 

2160. .|—The common form clause 
authorising a trustee to charge & be paid for work 
done by him ‘‘ whether in the ordinary course of his 
profession or business or not ’”’ does not justify a 
charge for time & trouble in matters altogether 
outside the scope of his profession or business.— 
OLARKSON v. ROBINSON, [1900] 2 Ch. 722; 69 
L. J. Ch. 859 ; sub nom. Re ROBINSON, CLARKSON v. 
Dixon, 83 L. T. 164; 48 W. R. 698. 


Annotations :-——-Consd. Re Devereux, Re Garrood (1902), 46 
Sol. Jo. 320. Menta. Re St. Albans, Loder v. St. Albans 


(1900), 49 W. R. 
——.]—See, also, EXEcuToRS, Vol. XXIV., 


pp. 597-599, Nos. 6303-6312 








SuUB-SECT. 5.—PROTECTION OF THE COURT. 
A. In General. 

See R. S. C., Ord. 544, 55, r. 33; Execurors, 
Vol. XXIV., pp. 767-770, Nos. 7974-7800. 

2161. Right to protection & direction.] —-A 
trustee is entitled to his costs, unless he acts from 
motives of obstinacy & caprice. 

Trustees are entitled to the protection & direc- 
tion of the ct. in the exercise of their trusts & can 
never be called upon to pay costs unless they retuse 
to act without suit merely from obstinacy & 
caprice (LEACH, V.-C.).—TAYLOR v. GLANVILLE 
(1818), 3 Madd. 176; 56 E. R. 475. 

Annotations :—Consd. Goodson v. Ellisson (1827), 3 Russ. 
583. Apld. Angier v. Stannard (1834), 3 L. J. Ch. 216, 
Refd. te Swan (1864), 2 Hem. & M. 34. 

2162. -]—Goopson v. ELLIsson (1827), 3 
Russ. 583; 38 E. hk. 604, L. C. 

2163. -]—Upon a bill filed by trustees for 
the directions of the ct. in execution of the trusts 
of a will, if the trustees have notice of any doubt 
as to the title of testator to a part of the estate 
devised, the person who may be benefited by that 
doubt is properly made a deft. to the suit, & the 
ct. will not proceed to the execution of the trusts 
of the will until that doubt is removed, either by a 
proceeding at law, or by such other course of 
inquiry as the ct. may think proper to direct. 

Tho trustees, having notice of the doubt as to 
the validity of the recovery, could not safely 
proceed in the execution of the trusts of the will 
as to that particular estate until that doubt was 
removed; & it is the duty of the ct., by its decree, 
to adopt such course for the protection of the 
trustees as shall have the effect of removing the 
doubt before it proceeds to deal with the estate 
as a part of the subject of the trust (LEAcH, M.R.). 
—-TALBOT v. RADNOR (EARL) (1834), 3 My. & K. 
252; 40 I. R. 96. 

Annotations :—Consd, A.-G. v. Avon (otherwise Aberavon 
Corpn. (1863), 3 De G. J. & Sm. 637. I do not think tha 


persons claiming a title purely adverse to a trust can be 
made parties to a suit for the execution of the trust. The 











PART III. SECT. 8, SUB-SECT. 5. 
bai, pect N. B. R. (i Han.) 


2161 ii. 





21611. Right to protection & direction.) 


—-OUTHOUSE v. HICKMAN (1850), 12 
.) 38.—CAN. 


-]— The ct. discounte- 
nanoes unneccssary or useless suits 


Trusts AND TRUSTEES. 


. case of Talbot v. Radnor (Earl) is the only case of which 
I am aware at all b upon ‘this point; & that case 
has been constantly disapproved of & never followed 
(TURNER, L.J.). Mentd, Warren v. Rudall, Ez p. carey 
(1860), 1 John. & H. 1; Long v. Kent (1865), 12 L. 1. 
794; Pitt v. Pitt (1872), 26 L. I. 827; Re Kensington, 
Longford v. Kensington, [1902] 1 Ch. 203. 





2164. .|—DUNKIN v. WARD, No. 2619, post. 

2165, ——.|—-FROSTE v. HAMILTON, No. 2718, 
post. 

2166. .]—Testator bequeathed funds stand- 





ing in the name of A., her trustee, to B., C., & D., 
her exors. upon certain trusts, & she directed A., 
within six months after her death, to execute a 
deed, declaring that he, his exors., etc., would 
‘‘ thenceforth stand & be possessed ’’ of the funds 
upon the trusts declared by her will :—Held: A. 
was a co-trustee of the funds under the will, & 
could not safely transfer them to B., C., & D. 
without the sanction of the ct... . there was so 
serious a doubt, that no one would have advised 
him to act without the sanction of the ct. (ROMILLY, 
M.R.).—IREDELL v. IREDELL (1854), 18 Beav. 202 ; 
52 E.R. 80. 

2167. .|—A fund was settled on A. for life, 
with remainder to such of his children or remoter 
issue by his deceased wife as he should appoint. 
Shortly before his son, the only child of the marri- 
age, attained twenty-one A. requested the trustees 
to prepare for a transfer of the fund to himself & 
his son, such transfer as to the greater part of the 
fund to be into A.’s own name. Not long before 
this A. had complained to one of the trustees of 
his son’s extravagence, & had said to the solrs. of 
the trustees that a son ought to be dependent on his 
father. On tho son’s coming of age, A. made an 
appointment of the fund to him, & they then ap- 
plied to the trustees to transfer it into their joint 
names. ‘The son was living with the father’s solr. : 
—Held: the trustees had been rightly allowed their 
costs of a suit to obtain such transfer; for that 
they were justified in declining to make it without 
the sanction of the ct., though the son was repre- 
sented by a separate solr., & declarations were 
made that there was no bargain between him & 
the father for the father’s benefit.—-KING v. KING 
(1857), 1 De G. & J. 663; 27 L. J. Ch. 29; 30 
L. T. O. S. 177; 4 Jur. N. S. 721; 6 W. R. 85; 
44 BK. R. 881, L. JJ. 

Annotation :—Refd. Bradby v. Whitchurch, [1868] W. N. 81. 

2168. .}—Where a trust is to be executed the 
trustee is entitled to apply for the direction & 
indemnity of the ct.—HUTTON v. SEALY (1858), 
27 L. J. Ch. 263; 4 Jur. N.S. 450; 6 W. RB. 350. 
Aen :—Refd. Macrae v. Ellerton (1858), 27 L. J. Ch. 


2169. .]|—Wherever a trustee comes & asks 
the ct. for a declaration of its opinion, upon a 
difficulty created by the document which consti- 
tutes him a trustee, it is the duty of the ct. to hold, 
that if there be a reasonable question or doubt, the 
trustee is entitled to come to the ct. to have that 
question determined (RoMILLY, M.R.).—MERLIN 
v. BLAGRAVE (1858), 25 Beav. 125; 63 E. R. 584. 

2170. .|}—There could be no doubt that 
trustees who had executed their duty must have a 
right to file a bill to ascertain whether any moneys 
were due from them to their cestuis que trust or, 
vice versa, from the cestui que trust to them (WooD, 
V.-C.).—-SINGLETON v. SELWYN (1863), 3 New 
Rep. 27; 9 L. T. 408; 9 Jur. N. S. 1149; 12 
W. R. 98. 

2171. ——— Question of construction.]—The ct. 














against trustecs.— LIDDELL v. DEACON 
(1873), 20 Gr. 70.— CAN. 

2161 ili. .}-—F os TER v. M‘MAHON 
(1847), 11 1. Eq. R. 287.—IR. 
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will not, under Law of Property (Amendment) 
Act, 1859 (c. 35), s. 30, give its opinion for the 
guidance of trustees on the effect of a limitation 
contained in an instrument.—Re Hooper (1861), 
29 Beav. 656; 30 L. J. Ch. 795; 25 J. P. 692; 
7 Jur. N. 8.595; 9 W.R. 729; 54 EB. R. 782. 
2172. - Exercise of discretionary power.]— 
Did any one ever hear of a trustee invested with 
such a discretion that he could not exercise it in 
such manner as he pleases, namely, if he thinks 
fit, by obtaining the direction of the ct. as to the 
particular mode in which he shall exercise it 
(WARRINGTON, J.).—LAW GUARANTEE Trust & 
ACCIDENT SOCIETY v. MUNICH RE-INSURANCE Co., 
[1912] 1 Ch. 188; 81 L. J. Ch. 188; 105 L. T. 987. 
Trustee in bankruptcy.]|—See BANKRUPTCY, 
Vol. IV., PP. 211, 212, Nos. 1962-1971. 
-—See, also, Souictrors, Vol. XLII., p. 117, 








No. 1136. 


B. Practice. 


See R. 8. C., Ords., 54A, 55., 

2178. When summons taken out.]—-R. 8. (., 
Ord. 55, r. 3 (e), only relates to the doing or the 
abstaining from doing by trustees of some act 
within the scope of their trusts, & an originating 
summons ought not to be taken out under that 
rule for the purpose of obtaining a direction to 
trustees to do or to abstain from doing an act 
which is outside the scope of their trusts.— 
SUFFOLK v. LAWRENCE (1884), 32 W. R. 899. 

2174. Who may be defendant.|—TaALBoT uv. 
RADNOR (EARL), No. 2163, ante. 

2175. Ascertainment of trust fund.] — Where 
trustees of a will refuse to exercise their discretion 
as to the appropriation or investment of a capital 
sum to produce a certain yearly income, & apply 
to the ct. for directions there is an established rule 
that the ct. will order the amount of the trust 
fund to be ascertained by reference to the sum 
required to be invested in Consols, as the recog- 
nised permanent Govt. security, in order to pro- 
duce the yearly income, & not by reference to the 
sum required to be invested in any other Govt. 
security such as 4 per cent. (tax frec) War Loan.— 
Re HOLuins, HOuuLIns v. Wo.Luins, [1918] 1 Ch. 
503; 87 L. J. Ch. 326; 118 L.'T. 672; 34 T. L. R. 
310; 62 Sol. Jo. 403, C. A.3 revsg. (1917), 87 
L. J. Ch. 135. 


Annotation :—Refd. Re Marsh, Rhys v. Needham (1917), 
62 Sol. Jo. 141. 


2176. Special case stated.|—-By the combined 
effect of R. S. C., Ord. 34, r. 8, & the saving clause 
in Statute Law Revision Act, 1883 (c. 46), tho pro- 
tection given to trustees & others acting on the 
declaration of the ct. on a special case is preserved, 
notwithstanding the repeal of the Act.—IoRSTER 
v. SCHLESINGER (1886), 54 L. T. 51. 


C. Costs. 


See, generally, Part III., Sect. 3, sub-sect. 3, 
ante, Sect. 10, post. 

2177. Whether _ trustees 
GLANVILLE, No. 2161, ante. 

2178. ———.|—-A trustee seeking the direction 
& indemnity of the ct. as to the execution of his 
trust is whether pltf. or deft. entitled to his costs ; 
unless the act required to be done leads to no 


Hable.|—TAYLOR v. 


2172 1. Erercise of discretionary 
power.}—Re STEEN’S TRUATS, STEEN 





being valid, 


EstTateE, Fe 
CANADIAN 
PART III. SECT. 4, SUB-SECT. 1. PATRICK 

h. Whether valid.}—The relationship 
of trustee & cestut que trust docs 


not prevent contracts between them 
but they are_ closely 
scrutinised by the ct.—Re Hvutrun 
FLYNN ESTATE, 


10 es LTp. 
Alta.), [1926] 4 D. L. lh. 
k. ———,]— Re M‘KENNA'S ESTATE, 
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responsibility, & the motive of the trustee is 

obviously vexatious.—CuRTEI8 v. CANDLER (1821), 

6 Madd. 123; 56 E. R. 1039. 

2179. ———.]|—Goopson v. ELLIsson (1827), 3 
Russ. 583; 38 EB. R. 604, L. C. 

2180. Appeal from direction of court.} — 
The right of trustees & exors. to obtain the direc- 
tion of the ct., without being liable to costs, does 
not apply to an appeal. 

_I havo never considered this [right to obtain 
direction of the ct.] as applying to the appeal. 
does apply to taking the direction of the ct. in the 
first instance, but when they have got that, then 
their own indemnity is obtained. If their view of 
their own interest makes them think it expedient 
to have it heard again, then it can be heard at their 
own expense (LORD CoOTTENHAM, C.).—ROWLAND 
v. MORGAN (1848), as reported in 18 L. J. Ch. 78 ; 
13 Jur. 23, 

Annotations :—Mentd. Audsley v. Horn (1859), 1 De G. F. 
& J. 226; Scarsdalo v. Curzon (1860), 1 Jobn. & H. 40; 
HWolmesdalo v, West (1866), L. R. 3 Eq. 474; Shelley v. 
Shelley (1868), L. It. 6 Kq. 540; Harrington v. Harring- 
ton (1871), lL. R. 5 OW. L. 87; Re Johnston, Cockorell ». 
Kssex (1884), 26 Ch. D. 538; Re Warcourt, Portman »v. 
Portman, [1921] 2 Ch. 491. 

2181. —-—.|—One of applts. was the 
surviving trustee of the will; he & the other 
applt. were perfectly entitled to take the opinion 
of Mr. Justice Chitty as to what was right to be 
done ; but when they appeal to this ct. from him, 
being absolutely protected as trustees by his deci- 
sion—I do not say they are wrong in appealing, 
but they appeal to this ct. under the ordinary 
conditions of applts. & they fail in the appeal; 
therefore this appeal must be dismissed with 
costs (Lorp suEr, M.R.).—Jte RADNoR’s (HARL) 
Wii. Trusts (1890), 45 Ch. D. 402; 59 1. J. Ch. 


782; 6T. Is. R. 480. 
Annotations :—Mentd. Ite Ailesbury’s S. E., [1892] 1 Ch. 
3 Ch. 382; Hampden v. 


506; Mogridgo v. Clapp, [1892] 

Buckinghamshire, [1893] 2 ‘ Ite Fetberston- 
haugh’s Estate (1898), 14 T. L. Jt. 167; Re Hope, De 
Cetto v. Hope, [1899] 2 Ch. 679 ; Jte Townshend’s Settlmt. 
ene 89 L. T. GYL; Me ElLopo’s 8. KH. (1910), 26 T. L. R. 








2182. Costs of person made party to suit.|-— 
A person made party to a suit for protection of 
trustees, entitled to his costs out of trust fund.— 
Hicks v. WRENCH (1821), 6 Madd. 93; 56 KE. R, 
1026, 


Srct. 4.— DEALINGS WITH BENEFICIARIES AND 
THEIR INTERESTS. 
Sun-sEcT. 1.—IN GUuNERAT. 


2183. Whether valid—Dealings unconnected with 
trust.|——(1) The circumstance that two parties 
stand to each other in the relation of trustee & 
cestui que trust docs not affect any dealing between 
them unconnected with the subject of the trust. 

(2) The trustee selling is bound to procure the 
best price he can for the property & the law will 
not permit him to put himsclf in a situation where 
his interest would be inconsistent with his duty 
(LorpD COoTTENIAM, C.).-—KNIGHT v. MARJORI- 
BANKS (1849), 2 Mac. & G. 10; 2H. & Tw. 308; 
Saati, Moa Kieood ie Thome 
A OT om, oe M. 402 ; oR ushbrook 0. Lawrence (i 68), 

. 2. 8 Kq. 25; Melbourne Banking Corpn. v. Brougham 
(1882), 7 App. Cas. 307, 


Kr. p, BusTrrn (1861), 13 I. Ch. R. 
239; 13 Ir. Jur. 330.— IR. 

1. ——-.J~- CANE v. ALLEN (1814), 
2 Dow, 289.—IR. 

m. Where interest conflicls witth 
dity.J—LARNACH v. ALLEYNE (1862), 
iW. & W.3 US 


n. ——~.J]— A trustce must not 


Swi 
v. BULL 


ee 
° 
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Sect. 4.—Dealings with beneficiaries and thetr in- 
teresta: Sub-sects. 1,2 & 3, A.] 


2184. Delay in setting aside transaction.]— 
Testatrix gave a share in her residuary estate 
in trust for her daughter for life, with remainder 
to the daughter’s children, & if none attained 
twenty-one, which happened, as she should 
appoint generally. In 1 5 1 the daughter, without 
any legal advice except that of the acting trustee, 
who was a solr., & was under the will interested 
in the residuary estate, appointed that certain 
debts due from her husband & testatrix should be 
accepted as part of the daughter’s share. Her 
husband became soon afterwards bkpt., & died 
in 1853, & she died in 1858, having, in settlements 
of accounts with the trustees, from time to time 
proceeded on the footing of the deed :—Held: a 
bill filed by her representatives in 1859, to sct aside 
the deed, on the ground of the appointment being 
a dealing between trustee & cestut que trust to the 
advantage of the former & prejudice of the latter, 
under undue influence & without independent 
advice, was too late.—SKOTTOWE v. WILLIAMS, 
WILLIAMS v. SKOTTOWE (1861), 3 De G. F. & J. 535 ; 
41L. T. 719; 7 Jur. N.S. 665; 45 E. R. 986, 
LC. &L. JJ. 





SUB-SECT, 2.-—GIFTS TO TRUSTEES. 

See, generally, FRAUDULENT & VOIDABLE CoON- 
VEYANCES, Vol. X XV., pp. 253-266, Nos. 802-902 ; 
Girts, Vol. XXV., pp. 503-505, Nos. 14-24. 

2185. Gift by cestul que trust—Whether ap- 
proved.|——-This case proves the wisdom of the ct. 
in saying, it is almost impossible in the course of 
the connection of guardian & ward, attorney & 
client, trustee & cestui que trust, that a trans- 
action shall stand, purporting to be bounty for 
the execution of antecedent duty. There may 
not be a more moral act, one that would do 
more credit to a young man beginning the 
world, or afford a better omen for the future, 
than if, a trustee having done his duty, the cestwi 
que trust, taking it into his fair, serious, & well- 
informed consideration, were to be an act of 
bounty like this. But the ct. cannot permit it 
(LoRD Epon, C.).—Hatcu v. Haren (1804), 9 
Ves. 292; 1 Smith, K. B. 226; 32 HK. R. 615. 


Annotations :—Consd. Davies v. Davies (1863), 4 Giff. 417; 
Lyon v, Home (1868), L. R. 6 Eq. 655; Liles v. Terry, 
(1805) 3 Q. B. 679. Apld. Wright v. Cartor, [1903] 1 Ch: 
27. efd. Wood v. Downes (1811), 18 Ves. 120; Hunter 

(1834), 3 My. & K. 11: 


v, 3; Cheslyn »w. 
Dalby (1836), 2 Y. & C. Ex. 170; Edwards v. Meyrick 
1842), 2 Hare, 60; Archer v. Hudson (1846), 15 L. J. Ch. 
11; Hindson v. Weatherill (1853), 1 Sm. & G. 604; 
Tomson v. J unge (1855), 3 Drew. 306; Wright v. Vander- 
lank (1856), yeaa M. & G. 133; Turner v. Collins 


1871), 7 Ch. App. 329. 
2186. —_- ———_.|—If it is a gift, it is equally 


TRUSTS AND TRUSTEES. 


impossible that it can stand, because a cestui que 
cannot give a benefit to a trustee (ROMILLY, 
M.R.).— VAUGHTON v. NoBLE (1861), 30 Beav. 34 ; 
54 E. R. 801. 
—— ——.]—See, also, FRAUDULENT & VOID- 
ABLE CONVEYANCBS, Vol. XXV., pp. 263, 265, Nos. 


876, 894-896. 

2187. —— Relationship of husband & 
wife.|—A gift from a cestui que trust to a trustee, 
even where the parties are in the relation of wife 
& husband, can only be supported by very strong 
& clear evidence (Kay, J.).—Re BLAKE, BLAKE 
v. POWER (1889), 60 L. T. 663; 37 W. R. 441. 

2188, ——- Trustee receiving gift as stranger.| 
—For I take the rule to be this: there are certain 
relations known to the law, as attorney, guardian, 
trustee; 1f a person, standing in these relations 
to client, ward, or ceslui que trust, takes a gift or 
makes a bargain, the proof lies upon him, that he 
has dealt with the other party, the client, ward, etc., 
exactly as a stranger would have done, taking no 
advantage of his influence or knowledge, putting 
the other party on his guard, bringing everything 
to his knowledge which he himself knew. In 
short, the rule rightly considered is, that the 
person standing in such relation, must, before he 
can take a gift, or even enter into a transaction, 
place himself in exactly the same position as 4& 
stranger would have been in, so that he may gain 
no advantage whatever from his relation to the 
other party, beyond what may be the natural & 
unavoidable consequence of kindness arising out 
of that relation (LORD BROUGHAM, C.).—HUNTER 
v. ATKINS (1834), 3 My. & K. 113; Coop. temp. 
Brough. 464; 40 HK. R. 43, L. C. 

Annotations : —Refd. Kdwards v. acyeick (1842), 2 Hare, 60 ; 

Cooke v. Lamotte (1851), 15 Beav. 234; Hobday v. 


Peters (No, 1) (1860), 28 Beav. 349; Coutts v. Acworth 
ae rh R. 8 Eq. 558, Morgan v. Minett (1877), 6 








SUB-SECT. 3.—PURCHASE BY TRUSTEES. 
A. In General. 


2189. Whether right to purchase.|—Trustees, or 
persons acting under them, cannot be purchasers.— 
WHITACKRE v. WHITACKRE (1725), Cas. temp. 
King, 138; 25 E. R. 195, L. C. 

2190. .|—Trustee having engaged trust 
property in an adventure cannot sell either to 
himself or another.—WILKINSON v. STAFFORD 
(1789), 1 Ves. 32; 30 FE. l. 216, L. C. 

2191. .|— Property devised to B. upon 
trust for sale was purchased by C. at his full value 
& subsequently conveyed to B. Upon a bill by 
the cesiur que trust to set aside the purchase upon 
the ground of B.’s fiduciary relationship & alleging 
that ©. acted as B.’s agent in the transaction :— 
Held: 1B. was not entitled to retain the property. 








place ae rig penn ee ouece from ene sreh Pe. 370.—CAN. 

persona erest may be in conflic —SINNETT v. DARBY ,13 V.L. HR. ee : s 
with his duty to his cestui que trust.— | 97.—AUS. FC yeaa CH Ref jecor sy cama 
MACARTNEY v. MACARTNEY, [1909] 2180 ffl. The rule prohibitiu : 





Vv. L. R, 183.—AUS. 


trustees from purchasing the trua 


2189 viii. —-——.]—-HUTTON v. JUBIIN 
, 220 2 ‘ : 





1901) . lL. TT: 23: .L. R 713 . 
is property for themselves applies with ( , 

2186 1. Galt by cegiui que trust” | gelling hia own property to himself & | _ 21894x. J/- Roya Trust Co. v. 
Whether approved.|— WRIGHT v. KAYE | his co-trustces.—Ite WHITE, WHITE v. | Barz DE CHALEURS Ry. Co. (1907), 13 
(1906), 2 e L. R. 47.—CAN. Ss ° Exch. C. R. 1.—CAN. 





2185 ii. —— .J—RAGHUNATH ?. | 295; 27N.S. W 
VARJIVANDAS (1906), I. L. R. 30 Bom. 2189 i 
578.—IND, v. 


PART Il. SECT. 4, SUB-SECT. 3.—A, 

2189 1. Whether right to purchase.}—— 
Crow v. CAMPBELL (1884), 10 V. L. R. 
186.—AUS8. 

2189 ii. -}—A trustee having 
merely a dry trust of the legal estate 
in the property without any fiduciary | of 
relation in respect of it, is not pre- 


2189 vi. 








those 


MoLAcHLAN eee Ss. R. N 


——.]— WRIGHT v. MORGAN, 


N. 88.—AUS. Re LAND REGISTRY 


2189 x. ; 
AcT & SHAW (1915), 32 W. L. R. 85; 
W.W. RR. 676; 24D. L. R. 429; 22 


9 . 

4 
2189 v. ——.] — Kine v. Katine | 3. C. R. 116.—CAN. 

(1865), 12 Gr. 29.—CAN. 

-+—The rule in equity is, 
that the trustee buying the trust estate 
will be compelle 
purchase if considered for the advantage 
beneficially 
HERON v. Morratr (1875), 


2189 xi. .J—In a ct. of equity 
there is no rule directly forbidding 
transactions of purchase & sale between 
{trustee & cestir gue trust.—KILBEE WU. 
SNEYD (1866), 2 Mol. 128.—IR. 
(1874), 8 I. R. Eq. 625.—IR. 





to complete the 


interested.— 
22 Gr. 
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The ct. will not uphold a purchase by a trustee, 
even although it appears that there has been no 
insufficiency in the purchase-money.—Dyson v. 
Lum (1866), 14 L. T. 588; 14 W. R. 788. 

2192. Where no advantage to trustee.} — 
Trustee not to derive advantage from a purchase 
of trust property.—-WHELPDALE v. COOKSUON 
(1747), 1 Ves. Sen. 9; 27 E. R. 856, L. C. 
Annotations a York Buildings Co. v. Mackenzie 

(1795), 8 Bro. Parl. Cas. 42. Consd. Hc p. Bennett (1805), 

10 Ves. 881. Apld. Aberdcen Hy. v. Blaikie (1854), 2 

Kq. Rep. 1281. Refd, He p. Lacey (1802), 6 Ves. 625; 

Kz p. James (1803), 8 Ves. 337. 

2193. -|—To sect aside a purchase by 
a trustee of the trust property, it is not necessary 
to show that he has made an advantage. 

This doctrine as to purchases by trustees... 
rests upon this: that the purchase is not permitted 
in any case, however honest the circumstances ; 
the general interests of justice requiring to be 
destroyed in every instance (LoRD Enpon, C.). ~ 
Ex p. JAMES (1803), 8 Ves. 337, 32 EK. R. 385, LC. 
Annotations :—-Apprvd. Austin v. Chambers (1538), 6 C'! 

& Fin. 1. Consd. Aberdeen Ry. v. Blaikie (1854), 2 My 

Rep. 1281. Apld. Panama & South Pacifico Telegraph Co. 

v. India Rubber, Gutta Percha & Telegraph Works Co 

1875), 10 Ch. App. 515. Consd. Luddy’s Trustee . 

eard (1886), 33 Ch. D. 500. Refd. Oliver v. Court (1820), 

Dan. 301; Carter v. Palmer (1842), 8 Cl. & In. 657; 

Imperial Mercantile Credit Assocn. v. Coleman (1*71), 6 

Ch. App. 562, n.; Hickley_v. Hickley, Same v. Same 

(18786), 2 Ch. D. 190; Re Boles & British Lund Co.’s 

Contract (1901), 71 L. J. Ch. 130; Nugent v. Nugent, 

{1908] 1 Ch. 546; Christoforides v. Terry, [1924] A. C. 566. 
2194. -|—(1) It is now settled, that it 
is not necessary, in order to undo a sale to a trustee, 
to show, that he has made any advantage in the 
article of the purchase (Lonp ELDON, C.). 

(2) The ground is, that his duty requires him, 
while he remains in that situation to carry to the 
rale even at the expense of the cestuis que trust, all 
the information that is necessary to enable him 
to bring the estate to sale as advantageously for 
the cestuis que trust, as if he were selling that estate, 
his own for his own benefit. If that be the 
principle, with reference to the duty, a ct. of equity 
supposes to be imposed upon him, the inevitable 
consequence is, that, until by contract he shall do, 
what all the cases admit he may, but what if may 
be difficult to determine he has done effectually, 
shake off the character of trustee, & put himself 
in circumstances, in which he shall be no longer 
the person intrusted to sell, he shall not buy for 
himself (Lorn ELDON, C.).—J°z p. BENNETT (1805), 
10 Ves. 381; 32 E. R. 893, L. C. 

Annotations :—Generally, Consd. Re Grundy, Ex p. Badcock 

1829), Mont. & M. 23]. Refd. Sanderson v. Walker, 

mpbell v. Walker (1807), 13 Ves. 601; He Gundrv, 

Hz p. Grylls, Ex p. Batten (1832), 2 Deac. & Ch. 290 ; 

Fe Goren, Ex p. Cutts a 38), 3 Deac. 242; Greenlaw v. 

ee | eee f'yur. 622; Hesse ». Briant (1856), 6 De 

G. M. & G. 623; Delves v. Delves (1875), L. R. 20 Eq. 77 ; 

Transvaal Land Co. v. New Belgium Transvaal Land & 

Development Co., [1914] 2 Ch. 488. Mentd, Re Brettell, 

fz p. Goren (1838), 7 L. J. Ch. 187. 


2195. .}— Purchase by trustees of the 
trust property sect aside; not being within the 
exception to the rule: viz. full information to the 
cestut que trust; & no advantage taken by the 
trustee of his situation to produce a beneficial 
bargain to himself. 

It is clearly then the case of a purchase by a 
trustee; & upon the ordinary rule it cannot 
stand; admitting, that a trustee may purchase 
from the cestui que trust, under the limitations, & 
with the restrictions laid down in Coles v. Treco- 
thick, No. 2196, post; provided itis distinctly & fully 
understood by the cestui que trust, that he is selling 
to the trustee, & the trustee takes no advantage 
of his situation, to produce a beneficial bargain 
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to himself . . . acquiescence may have the same 
effect as original agreement; & may bar such a 
remedy as this (GRANT, M.R.).—RANDALL v. 
ERRINGTON (1805), 10 Ves. 428; 82 E. R. 909. 

Annotation :—Refd. Panama & South Pacific Telegraph Co. 

v. India Rubber, Gutta Percha & Telegraph Works Co. 

(1875), 10 Ch. App. 520, n. 

2196. .]—Purchase under a trust for 
payment of debts, by the trustee, as agent for his 
father, both creditors in partnership, established 
under the circumstances; particularly, that the 
cestui que trust had full information, & the sole 
management; making surveys, settling the 
particulars, flxing the prices, etc. 

A trustee may buy from the cestur que trust, 
provided there is a distinct & clear contract, 
ascertained to be such after a jealous & scrupulous 
examination of all the circumstances, that the 
cestue que trust intended, the trustee should buy ; 
& there is no fraud, no concealment, no advantage 
taken by the trustee of information, acquired by 
him in the character of trustee (LORD ELDON, C.). 
—COLES v. TRECOTHICK (1804), 9 Ves. 234; 1 
Smith, K. B. 2383; 82 EK. R. 592, L. OC. 

Annotations :—Apld, Randall v. Errington (1805), 10 Ves. 
Consd, Morse v. Roya] (1806), 12 Ves. 355; Plow- 
right v. Lambert (1885), 52 L. T. 646. Refd. Peacock vr. 

Evans, Evans v. Peacock (1809), 16 Ves. 512; Copis v. 

Middleton (1817), 2 Madd. 410; Carter v. Palmer (1842), 

8 Cl. & Fin. 657 ; Tottenham v. Green (1863), 32 L. J. Ch 

201; Luddy’s Trustee v. Peard (1886), 33 Ch. D. 5uU; 

Re Boles & British Land Co.’s Contract (1901), 71 L. J. 

Ch. 180. Mentd. Blugden v. Bradbear (1806), 12 Ves. 

466; Buckmaster v. Harrop (1807), 13 Ves. 456 ; Emuicr- 

son v. Heelis (1809), 2 Taunt. 38; Kemeys v. Proctor 

(1813), 3 Ves. & B. 57; Kenney v. Wexham (1822), 6 

Madd. 355; Henderson 1. Barnewall (1827), 1 Y. & J. 

387; Gosbell v. Archer (1835), 2 Ad. & El. 500; Graham 

v. Musson (1839), 7 Scott, 769; Ite Itobinson & Farrand, 

Ex p. Holdsworth (1841), 1 Mont. D. & De G. 475; 

Strickland v. Turner (1852), 7 Each. 208 ; Coles v. Bristowe 

(1868), L. R. 6 Kg. 149; Seal v. Claridge (1881), 7 Q. B.D. 

516; Potter v. Peters (1895), 64 L. J. Ch, 357, 

2197. —--~ With consent of cestul que trust.|— 
CoLFs v. TRECOTHICK, No. 2196, ante. 























2198. ~—.|—-RANDALIL v. ERRINGTON, 
No. 2195, ante. 
2199. -|—Morseé v. Roya (1806), 12 


Ves, 355 5 338 WW. RR. 1384, LC. 

Annotations ::—Consd. Tomson v. Judge (1855), 3 Drew 
306; Plowright v. Lambert (1885), 62 L. I’. 646. Refd 
Trevolyan v. Charter (1835), 4 L. J. Ch. 209; Bartram v. 
Lloyd (1904), 90 1. T. 357. 

_ 2200. |—The rule in equity which 

invalidates a sale made by a trustee to himself is 

one which admits of some qualification ; & if it 
can be shown that the trustce has acted fairly & 
openly & with the concurrence of all parties having 

@® primary interest, the ct. will not set aside the 

transaction.— Dover v. Buck (1865), 5 Giff. 57 ; 

5 New Rep. 444; 12 L. T. 1386; 11 Jur. N.S. 

580; GO H.R. 92). 

2201. Dissolution of fiduciary relationship.| 
—A trustce also may deal with his cestui que 
trust; but the relation must be in some way 
dissolved, or, if not, the parties must be put so 
much at arm’s length, that they agree to take the 
characters of purchaser & vendor; & you must 
examine, whether all the duties of these cha- 
racters have been performed (LORD ELDON, C.).— 
GIBSON ». JEYES (1801), 6 Ves. 266; 31 EH. R. 
1044, L. C. 

Annotations :—Consd. Morse v. Nadie (1806), 12 Ves. 355. 
Expld, Hunter v. Atkins (1834), i temp. Brough, 464. 
Apid. Barnard v. Hunter (1856), 28 L. T, O. 8. 152. 
Consd. Pisani v. A.-G. for Gibraltar (1874), L. R. 5 P. C. 
516: Plowright v. Lambert (1885), 52 L. T. 646; Moody 
v. Cox & Hatt, [1917] 2 Ch. 71. efd. Adamson v. Hvitt 
(1830), 9 L. J. O. 8. Ch. 1; Dent v. Bennett (1839), 4 
My. & Cr. 269; Edwards v. Meyrick (1842), 2 Hare, 60 ; 
Cooke v. Lamotte (1851), 15 Beav. 234; Hoghton v. 
Hoghton (1852), 15 Beav. 278 ; Holman v. Loynes (1854) 











2197 i. —— With consent of cestui que trust.)— FisH v. FRASER (1875),9 N.S. R. (3 G. & O.) 514.~-CAN. 
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4 De G. M. & G. 270; Savery v. King (1856), 5 H. L. 

Cag. 627 ; Waters v. Thorn (1856), 22 Beav. 547 ; Johnson 

v. aera he (1858), 3 De G. & J. 13; Gresley v. Mousley 

(1859), 4 De G. & J. 78; Smith v. Kay (1859), 7 H. L. 

Cas. 751; et v. Anderson (1874), 23 W. R. 196; Widgery 

v. Tepper (187 ye 38 L. T. 484; Erlanger v. New Sombrero 

Phosphate Co. (1878), 3 App. Cas. 1218; Lovesy v. Smith 

(1880), 49 L. J. Ch. 809; Ward ». Sharp (1884), 53 L. J. 

Ch. 313; Luddy’s Trustee v. Peard (1886), 33 Ch. D. 500; 

Readdy v. Prendergast (1886), 55 L. T. 767; L A 

Terry (1895), 12 IT. L. R. 26; Lagunas Nitrate Co. v. 

L as Syndicate, [1899] 2 Ch. 392; Bischoff’s Trustee 

»® Frank (1903), 89 L. T. 188; ogerstone Brick & 

Stone Co., Southall v. Wescomb, [1919] 1 Ch. 110. 

2202. .]|—As to a purchase by a trustee 
of the trust property the rule is that it shall not 
prevail under any circumstances unless the con- 
nection appears satisfactorily to have been dis- 
solved, a transaction to be viewed with great 
jealousy from the opportunity of acquiring 
knowledge as trustee, or by universal consent.— 
Ex p. LACEY (1802), 6 Ves. 625; 31E. 1.1228, L.C. 
Annotations :——-Consd. Morse v. Royal (1806), 12 Ves. 355; 

Hamilton v. Wright (1842), 9 Cl. & Fin. 111; Baker v. 

Peck (1860), 3 IL. T. 656; De Cordova v. De Cordova 

(1879), 4 App. Cas. 692. Apld. Ite Worssam, Hemery v. 

Worssam (1882), 46 L. T. 584; Zte Postlethwaite, Postle- 

thwaite v. Rickman (1888), 59 L. T. 58. Expld. Farrar v. 

Farrars (1888), 40 Ch. D. 395. Consd, Lagunas Nitrate 

Co, v. Lagunas Syndicate, [1899] 2 Ch. 392; Rowland v. 

Chapman, Rowland v. Corric, Rowland v. Corric, Rowland 

v. Brandreth (1901), 17 T. L. R. 669. Refd. Xx p. James 

(1803), 8 Ves. 337; A. G. v. Dudley (1815), Coop. G. 146 ; 

Greenlaw v. King’ (1841), 10 L. J. Ch. 129; Benson ». 

Heathorn (1842), 1 Y. & C. Ch. Cas. 326; Aberdeen Ry. 

v. Blaikie (1854), 23 L. T. O. 8. 315; Plowright v. Lambert 

(1885), 52 L. T. 646; Re Boles & British Land Cuvo.’s 

Contract (1901), 71 L. J. Ch. 130; Christoforides v. Terry, 

(1924] A. C. 566. 











2203. ——.]|— Ex p. BENNETT, No. 2194, 
anle. 
2204. Purchase conflicting with fiduciary 





duty.] —The rule of equity, which prohibits pur- 
chases by parties placed in a situation of trust or 
confidence with reference to the subject of pur- 
chase, is not confined to a particular class of 
persons, such as guardians, trustees or solrs., but 
applies universally to all who come within its 
principle ; which is, that no party can be permitted 
to purchase an interest, where he has a duty to 
perform, which is inconsistent with the character 
of purchaser.—GREENLAW v. KING (1841), 3 Beav. 
a 10 L. J. Ch. 129; 5 Jur. 18; 49 HK. BR. 19, 


Annotations :—Distd, Beaden v. King (1852), 9 Haro, 499. 
Refd. Guest v. Smythe (1870), 5 Ch. App. 553,n. Mentd. 
Boyd v. Barker (1859), 28 I. J. Ch. 445, 


2205. -|—KNIGHT v. MARJORIBANKS, 
No. 2183, ante. 

Proof of propriety of transaction.|—-Sce 
Sub-sect. 3, D., post. 

Purchase by barrister from client.]—Sec 
BARRISTERS, Vol. III., p. 334, No. 237. 

—— Purchase by trustee in bankruptcy.]—See 
BANKRUPTCY, Vol. IV., pp. 221-223, 224, 238, 
Nos. 2064-2095, 2101, 2102, 2256, 2259. 

Purchase by executors.]—See EXECUTORS, 
Vol. XXIV., pp. 567-568, 689, Nos. 6054-6061, 
7151-7156. 

















TRUSTS AND TRUSTEES. 


Purchase by mortgagor.]|—See MortTGAGE, 
Vol. XXXV., pp. 499-502, Nos. 2300-2330. 
Purchase by solicitor from client.] — See 
Soxicirors, Vol. XLII., pp. 79-86, Nos. 710-772. 


B. Trusts for Sale. 


2206. Whether right to purchase.|—A trustee for 
the sale of estates for payment of debts who 
purchased them himself by taking undue advantage 
of the confidence reposed in him by pltf. & previous 
to the completion of the contract sold them at a 
highly advanced price decreed to be a trustee as 
to the sums produced by such second sale for the 
original vendor.—Fox v. MACKRETH (1791), 2 
Cox, Eq. Cas. 320; 30 E. R. 148; sub nom. 
MACKRETH v. Fox, 4 Bro. Parl. Cas. 258, H. I. 


sarnane 





enAnnr 


(1805), 10 Ves. 423, Refd, Hardwicke v. Vernon (1799), 
4 Ves. 411; A.-G. v, Dudley (1815), Coop. G. 146; Baker 
v. Pock (1860), 3 L. T. 656; Walters v. Morgan (1861), 3 

De G. F. & J. 718; Emma Silver Mining Co. v. Lewis 

(1879), 4 C. P. D, 396; Re Boles & British Land Co.'s 

Contract (1901), 71.L. J. Ch. 130, Mentd, Pell v. Midland 

Counties & South Wales Ry. (1869), 20 L. T. 288. 

2207. .]—A truster who is a truster to sell for 
the benefit of other people cannot sell to himself. 
It is contrary to the policy of the law (FIELD, J.).— 
PLOWRIGIT v. LAMBERT (1885), 62 L. T. 646. 

2208. Where no advantage to trustee.|— 
There is no general rule, that a trustee to sell shall 
not be himself the purchaser: but he shall not 
thereby gain profit to himsolf. 

One of several trustecs to sell having purchased, 
& afterwards sold at a profit, was therefore decreed 
to account for that profit with costs. —WHICHCOTE 
v. LAWRENCE (1798), 3 Ves. 740; 30 K. R. 1248, 








Je 


Annotations :—Consd. Campbell v. Walker (1800), 5_Vea. 
678. Extd. EF Lacey (1802), 6 Ves. 5. Refd. 


tm D. 
A. G. vw. Dudley (1815), Coop. G. 146; Wamilton tv. 


Wright (1842), 9 Cl & Fin. 111; Baker v. Peck (1860), 
31... 656. 


2209. Right to beneficiary to Se ies 
There is no rule, that a trustee to sell cannot be the 
purchaser; but, however fair the transaction, it 
must be subject to an option in the cestui que trust, 
if he comes in a reasonable time, to have a resale ; 
unless the trustee, to prevent that, purchases under 
an application to the ct.—CAMPRELL v. WALKER 
(1800), 5 Ves. 678; 31 HK. R. 801; subsequent 
proceedings, sub nom. SANDERSON v. WALKER 
(1807), 13 Ves. 601, L. C. 


Annotations :—Consd, Boswell v. Coaks (1883), 23 Ch. D. 
302. Refd. Parkes v. White (1805), 11 Ves. 209; Sander 
son v. Walker (1807), 13 Ves. 601; Chalmer v. Bradley 
(1819), 1 Jac. & W. 51: Roberts v. Tunstall (1845), 
4 Hare, 257; Aberdeen Ry. v. Blaikie (1854), 2 Eq. Rep. 
1281; Baker v. Peck (1860), 3 L. T. 656. 

2210. Dissolution of fiduciary relationship.] 
—-The principle has often been laid down, that a 
trustee for sale may be the purchaser in this sense ; 
that he may contract with his cestui que trust, 
that with reference to the contract of purchase 
they shall no longer stand in the relative situation 
of trustee & cestui que trust ; & the trustee, having 








2204 1. -—— Purchase conflicting with 
fiducrary duty.-—-MCDONALD v. SMY111 
oon Zo N S.R. (14 R. & G.) 259.— 


0. -— — Where objection by bene- 
firranes j——scoTr v. MURRAY (1888), 
14 V. L. R. 708.—AUS., 

p.——— Necessity for full dis- 
closure.}—A trustee dealing with his 
cestur que trust is bound to communicate 
ete at all puree! an eas trans- 

n.—HopPprE v. BEARD 7 e 
380.—CAN. seu iiee: 


q. Purchase by wife of trustee.}— 


There is no absolute rule of law that. 
the purchase of trust property by the 
wife of a trustee is illegal.—BURRFII 1. 
BURRELL’B TRUSTEES, [1915] S.C. 
333.—SCOT. 


PART III. SECT. 4, SUB-SECT. 3.—B. 


2206 i. Whether right to purchase.}— 
A trustee for sale is no more competent 
to purchase the trust property as agent 
for a stranger to the trust than he js to 
buy it himself.—StTauL v. Mitten & 
KILDALL (B. C.), (1918) 2 WwW. Ww. R. 
199; 40 D. L. R. 388; 568. C. lh. 


312.—CAN. 

2206 fi. .jJ— The rule that 4 
trustee for sale is incapable of pur- 
chasing the trust property applics to 
8 person to whom under the terms of 
the trust agreement the trustee was 
required to, & did, give the sole charge 
& general management of the trust pro- 

ert: .—MCLENNAN v. NEwron (Man.), 
192.) 1 Dt. 189; [1927] 3 
: i Ww. R. 684.— CAN. 

2206 iii. ——-.] —- HENDERSON  . 


WooDROOFR, WILSHER & WILSHER, 
{1921] N. Z. L. R. 411.—N.Z. 
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through the medium of that sort of bargain 
evidently, distinctly, & honestly, proved that he 
had removed himself from the character of trustec, 
his purchase may be sustained (LORD ELvon, C.). 
——SANDERSON v. WALKER (1807), 13 Ves. 601 ; 33 
E. R. 419, L. C. 

2211. .]—Conveyance of an estate to 
D. by way of security for the reinvestment of a 
specific sum of stock, & for payment of the divi- 
dends in the mean time, with a power of sale in 
case of default. Under this deed, D. is a trustee 
for the party making the conveyance, &, as such, 
disabled from purchasing for himself so long as he 
continues to be a trustee without the consent of his 
cestur que trust—DowneEs v. GRAZEBROOK (1817), 
3 pan? 200 ; a a He 17,1. ¢. 

Annotations :—Consd, Ze B "a 'T' 
488. Refd. Orme v. Wriewe 839). 3° Jur, 8726 olor. 


non v. Norris (1857), 1 Giff. 421; W : ‘ 
rises cae arner v. Jacob Neorg 


Nutt v. Haston (1899), 47 W. R. 430; 

{1903} 2 Ch. 647. 

2212. ——- Authority to purchase—Where at- 
tempt to sell ineffectual.]|—After an ineffectual 
attempt to sell by auction an estate devised in 
trust for sale, liberty was given to one of the 
trustces to purchase it at the price at which it had 
been bought in, upon its appearing beneficial to 
the parties intcrested.—FAarMER v. DEAN (1863), 
32 Beav. 327; 5510. 7. 128. 

2213. -J—If any of the cestuis 
que trust object, a trustee of an estate, though also 
a mtgee., will not be allowed to bid at a sale of the 
estate directed by the ct. ; but, senuble, if the estate 
is not sold at the sale, the trustee may be allowed 
to become the purchaser under proposals to the ct. 
— TENNANT ¥. 'TRENCHARD (1869), 4 Ch. App. 537; 
38 L. J. Ch. 661, L. C.3 subsequent proceedings 
(1872), 41 7. J. Ch. 779, L. CG. 

Annotations :—Refd. Bennett v. Gaslight & Coke Co. (1882), 


62 L. J. Ch. 98. Mentd, Parker v. McKenna (1874), 10 
Ch. App. 107, n.; Ie Owen, [1894] 3 Ch, 220; Sadler v. 
Worley, [1894] 2 Ch. 170. 

2214. Purchase by retired trustee-—-Bona 
fide purchase.|—Apart from any circumstances of 
doubt or suspicion, there is no rule of the ct. that 
& person who has ceased for twelve years to be a 
trustee of an instrument which contains a trust 
for sale, cannot become a purchaser of property 
subject to the trust.—Re BoLtes & Lritisu LAND 
Co.’s Contract, [1902] 1 Ch. 244; 71 L. J. Ch. 
1380; 85L.T.607; 50 W.R.185; 46 Sol. Jo. 123. 

Purchase through agent of trustee.|— Sec 
AGENCY, Vol. I., p. 470, No. 1544. 

2215. .|—A trustee acting under a deed in 
which is contained a power of sale, cannot be the 
purchaser under such power of sale.—LEwWIs v. 
HILLMAN (1852), 3 IT. L. Cas. 607; 19 L. T. O. S. 
329; 10 BH. QR. 239, Il. I; affg. 8. ©. sub nom. 
Rte BLOYE’s Trust (1849), 1 Mac. & G. 488, LL. C. 
Annotations :—Consd, Bath v. Standard Land Co., [1911] 

1 Ch. 618. Refd. Guest v. Smythe (1870), 5 Ch. ADP. 

553, n.; M‘Pherson v. Watt (1877), 3 App. Cas, 254 ; 

Luddy’s Trustee v. Peard (1886), 33 Ch. D. 500; Re 

Postlethwaite, Postlethwaite v. Rickman (1888), 59 L. T. 

58; Nutt v. Easton (1899), 68 L. J. Ch. 367; Tfodson v, 

Deans, [1903] 2 Ch. 647. Mentd, Ite Hodge’s Setthut. 

eet). 8K, & J. 213; Re Barber’s Trusts (1863), 2 New 

ep. 571; Re Bird’s Trusts (1876), 3 Ch. D. 214; De 

Pereda v. De Mancha (1881), 19 Ch. 1). 451; Re Parker’s 

Will (1888), 39 Ch. D. 303; Ite Hoffe’s Estate Act, 1885 

(1900), 82 L. T. 556, 

2216. -|—No doubt where a person Is & 
trustee for sale, & he sells the estate to himself, 
the transaction is absolutely & ipso facto void ; 
but if a trustee purchases from his cestut que trust 








odson v. Veans, 
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2212 i. Authority to purchase~- —- CAN. 
Where atlempt to sell ineffectuul.]— 
N v. JUSTIN (1901), 22 C. L. T. 


Hutto 
23; 20.L.R.713; 10. W. Rh. 64.— 


Yarrar v. Farrars (1888), 40 Ch. D. 395: | 


2212ii. --—  -—-—.] 
TRUSTEES (1914), 51 Se. L. R. 642.— 
SCOT. 
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his reversionary interest which he is liable to pay, 
I do not assert it is absolutely void, but certainly 
the burden of proof lies on the trustee to show 
that every possible security & advantage were 
given to the cestui que trust, & that as much as 
possible was gained for him in the transaction, & 
as could have been gained under any other cir- 
cumstances (ROMILLY, M.R.).—DENTON v. DONNER 
(1856), 23 Beav. 285 ; 53 K. R. 112. 





Annotations :—Consd. Plowright v. Lambert (1885), 52 L. T. 
646. Refd, Readdy v. Prendergast (1886), 55 L. T. 767. 
2217. .|—Deft. being a trustee for sale 


could not acquire the beneficial ownership of the 
property except by a gift or sale from the cestui 
que trust; he was under an absolute disability to 
acquire it otherwise (PAGE Woon, L.J.).—FRANKS 
v. BOLLANS (1868), 3 Ch. App. 717; 18 L. T. 623 ; 
16 W. R. 1158, L. JJ. 

a a :—Mentd. Spencer v. Hurrison (1879), 5 C. P. D. 


2218, —-—.|—The owner of two estates in New 
Zealand, known as Surrey Hills & Windermere, 
provided by his will that they should be offered at 
valuations, made as therein directed, to testator’s 
son, who was one of the trustees under the will. 
After the death of testator, H. sold & conveyed his 
rights under the will, including his right to 
purchase the estates, to D., another son of testator, 
also one of the trustees. In 1907 the trustees sold 
Surrey Ilills at a valuation, made as provided, to D., 
as being entitled to exercise the option. In 1908 
Windermere, including land known as Chapman’s 
Block, which had been bought by the trustees 
without authority, was similarly sold to D. The 
farming stock on each estate was separately 
valued & included in the sale, though not referred 
to in the will. At the date of sale of Windermere 
D. had ceased to be a trustee, but he had arranged 
the sale before retiring from the trust. In 1922 
an action was brought to set aside the sales to D., 
for an account of profits & payment to the trust: 
—-Held: the sales must be set aside, as the trustecs 
could not sell to one of themselves without a 
conflict of duty & interest arising.—WRIGHT v. 
Morwuan, [1926] A. C. 788; 95 Il. J. P. COC. 171; 
135 L. T. 713, P. C. 

—.|— See, also, FRAUDULENT & VOIDABLE 
CONVEYANCES, Vol. XXYV., p. 265, No. 896. 





C. Repurchase. 


2219. Right to repurchase.|—'Trustee sells the 
land to one who had no notice of the trust, & after 
a fine & five years non-claim repurchases the land. 
TDecreed he should stand seised in trust, as before 
the sale-—Bovy v. SMitu (1682), 2 Cas. in Ch. 124 ; 
1 Vern. 60, 84; 1 Kg. Cas. Abr. 256; 22 E. R. 
OT i ialena Fa neck bh Syria, Owens Aaiwont 

tati :— : ank of Syria, Owen shworth’s 
7Gaima, Whitworth’s Claim (1900), 49 W. R. 100. Mentd. 

Frogmorton d. Wright v. Wright (1773), 2 Wm. Bl. 889; 

CGlunidalcliteh d. Naunton v. Leman (1775), 2Wm. BI. 993. 

2220. Prior contract for sale executory.|— 
As long as a contract for sale remains executory, 
& the trustee or agent for sale has power either to 
enforce it or rescind or alter it, he cannot repur- 
chase the propert from his own purchaser except 
for the benefit of his principal.-—PARKER v. Mc- 
KENNA (1874), 10 Ch. App. 96; 44 L. J. Ch. 425 ; 
ol L. os he 739 3 23 W. R. 271, Cc. A. 

Annotations Api. Delves v. Gray, [1902] 2 Ch. 606. 
Refd. Z?e Canadian Oil Works Corpn., Hay’s Case (1875), 
10 Ch. App. 593; Nant-y-glo & Blaina Ironworks Co. v. 
Tamplin (1876), 35 L. TV. 125; Bagnall v. Carlton (1877), 
6 Ch. ID. 371; Jte West Jewell Tin Mining Co., Weston’s 











r. Purchase through agent of 
trustee.|}-—Re Fouuis, KILBOURN v, 


=a tte COULTER (1874), 6 P. R. 160,—CAN. 


Coats 
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teresis: Sub-sect. 3, C., D. & E.] 
Case (1879), 48 L. J. Ch. 425; Re Peatietnnee Postle- 
thwaite v. Rickman (1888), 59 L. T. 58; illiams v. 
Scott, 400) A- ©. 499; Percival v. Wright, [1902] 2 Ch. 
421; right v. Morgan [1926] A. C. 7838. entd. 
National Bank of Australasia v. United Hand-in-Hand & 
Band of Hope Co. (1879), 4 App. Cas. 391 ; Hopkinson v, 
Lovering (1883), 11 Q. B. D. 92; Ze Fitzroy Bessemer 
Steel, etc. Co. (1884), 60 L. T. 144; Guy v. Churchill & 
1886), 2 T. L. R. 855; Municipal Freehold Land Co. 
v. Pollington (1890), 2 Meg, 307; Salford Corpn. v. Lever 
(1890), 25 0. B. D. 363; Armstrong v. Jackson, [1917] 


(2221, ——.]—A trustee cannot adopt for 
his own benefit an executory contract to purchase 
to which he is a party as vendor.—WILLIAMS v. 
Scott, [1900] A. C. 499; 69 L. J. P. ©. 77; 82 
L. T. 727; 49 W. R. 33; 16 T. L. R. 450, P. C. 
Annotation :—Apld. Delves v. Gray, [1902] 2 Ch. 606. 


2222, .|—Trustees contracted to sell 
real estate to deft. for £800. Before the date fixed 
for completion, deft. contracted to resell the same 
property to D., one of the trustees, at the sume 

rice, & required the conveyance to be made to 

- OS sub-purchaser, or as his nominee. D. 
subsequently declined to complete. In an action 
by the trustees for specific performance by deft. 
of the first contract, the only defence was a counter- 
claim by deft. for specifie performance by D. of 
the second contract, or damages for the breach 
thereof :—Held : so long as the first contract was 
executory only, deft. having neither paid his 
purchase-money nor taken up his conveyance, the 
trustee, D., could not repurchase the property 
from his own purchaser, & the counterclaim could 
not be enforced; neither was deft. entitled to 
damages, as he must be deemed to have known 
that D. was incapable of purchasing under the 
circumstances.—DELVES v. Gray, [1902] 2 Ch. 
606; 71L.J.Ch. 808; 87L.T. 425; 51 W.R. 56. 

2223. Prior sale bond fide—-& for adequate 
Pee tens who died in 1815, bequeathed 
two legacies of £400 one to E. for life, with 
remainder to her children, & another of £200 to 
her children at her decease; & he devised his real 
estate in trust, charged with the payment of his 
debts & legacies, to G. & P., & he directed that if 
the personal estate should be insufficient to pay the 
debts & legacies, his trustees should raise the 
deficiency by a sale or mtge. of his real estate; & 
he appointed G. & P. to be his exors. He died soon 
after, & G., who was a person of weak intellect, 
alone proved the will. In 1816 the real estate was 
sold for £1,000, being about the estimated value, 
to two brothers of P. & G., & P. joined in conveying 
it to them. In 1822 the brothers of P. sold the 
same estate to P. for £990; P. survived (+., & he 
continued seised thereof until his death in 1848, 
soon after which event it was sold by defts. in this 
suit, who were his devisees in trust, for £1,440. 
Testator’s personal estate proved insufficient to 
discharge s debts & legacies, & £360 only was set 
aside to meet the legacies to F. & her children. 
This sum was invested, & the interest was regu- 
larly received by EK. till her death in 1855. In 
1859 her children instituted the present suit against 
the devisees of P. for an account, & to have his 
estate charged with the deficiency :—Held: the 
bill must be dismissed with costs, inasmuch as it 
could only have been supported on the ground that 
the sale in 1816, though nominally to P.’s brothers, 
was really to himself, that it had been made at an 
under-value, & that it had taken place under 
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22251. Onus of proof on trustee.J— 
Where a trustee deals with his cestui que 


trust for the trust property, it rests 
with the trustee to show that every- 
thing in connection with the transfer 2225 li 
was fair & just.—BLAIN v. TRRRY- 


TRUSTS AND TRUSTEES. 


circumstances of suspicion, & in this respect the 

evidence failed.—BakrEr v. Peck (1861), 4 L. T. 

3; 9 W.R. 472, C. A. 

Annotation :—Consd. Re Postlethwaite, Postlethwaite v. 
Rickman (1888), 59 L. T. 58. 


2224. .}—The fact that a trustee 
has sold trust property in the hope of being able to 
re-purchase it for himself at a future time is not of 
itself a sufficient ground for setting aside the sale, 
where the price was not inadequate or the sale 
improper in other respects. 

Trustees sold & conveyed trust property to W., 
a purchaser for value. Three months afterwards 
the same property was conveyed by W. for the 
same price to one of the trustees, who sold it 
twenty years later at a very large profit :—Held : 
in the absence of proof of any agreement or under- 
standing existing at the time of the first sale that 
W. should sell or reconvey the property to the 
trustee, & the price being the full value at the time, 
the transaction ought not to be set aside.—Re 
POSTLETHWAITE, POSTLETHWAITE v. RICKMAN 
(1888), 60 L. I. 514; 53 J. P. 357; 37 W. RB. 200 ; 


5 'T. L. R. 76, C. A. 
Annotation ;—Refd, Vatcher v. Paull, [1915] A. C. 372. 


D. Evidence of Propriety of Transaction. 


2225. Onus of proof on trustee.|—Where a 
person holding a fiduciary character purchases 
from his ecestuc que trust, & the sale is complained 
of, this ct. imposes the burden of proof upon the 
purchaser to show that all due protection has been 
afforded to the vendor; aliler, where no such 
fiduciary relation subsists.—HARRIsON v. GUEST 
(1855), 6 De G. M. & G. 424; 25 L. J. Ch. 544; 
271. T. O. S. 208; 2 Jur. N.S. 911; 4 W. R. 
585; 43 Tf. R. 1298, L. C.; affd. (1860), 8 H. L. 
Cas. 481, H. J. 

Annotations :—Consd. Rosher v. Williams (1875), L. R. 20 
Eq. 210. Refd. Denton v. Donner (1856), 23 Beav. 285 ; 
Clark v. Malpass Saar 31 Beav. 80; Baker v. Monk 
(1861), 4 De. G. J. & Sm. 388; Summers v. Griffiths 
(1866), 35 Beav. 27; Baker v, Loader (1872), L. R. 16 
Kq. 49; Hilliard v. Kiffe (1874), L. R. 7H. L. 39; Fry v 
Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 
2226. .|—A trustee for sale cannot purchase 

the trust property, but an ordinary trustee may 

purchase the trust property from his cestuis que 
trust, though the burden of proving the propriety 

of the transaction lies on the trustee.—LUFF v. 

Lorp (1864), 34 Beav. 220; 11 L. T. 656; 10 

Jur. N. S. 1248; 55 FE. R. 619; on appeal (18865), 

11 L. T. 695, L. C. 

Annotations :—Folld. Ite Biel’s. Hstate, 
(1873), L. R. 16 Eq. 577. Refd. Plowright v. Lambert 
(1885). 52 L. T. 646. Mentd, Lord v. Lord (1867), 2 Ch. 
App. 784, n. 

2227. -——-.]— The rule that in a purchase by a 
trustee from his cestui que trust, the onus of proving 
the fairness of the transaction rests with the 
trustee, applies equally to a case where the parties 
are co-exors.—Jlte BIEL’S ESTATE, GRAY v. WARNER 
(1873), lL. R. 16 Eq. 577; 42 L. J. Ch. 556; 28 
IL. T. 835; 21 W. R. 808. 

AUN :—Mentd. Harloe v. Harloe (1875), 44 L. J. Ch. 

a 


2228. .|—There is no rule of law which says 
that a trustee shall not buy trust property from a 
cestui que trust, but it is a well known doctrine of 
equity that if a transaction of that kind is chal- 
lenged in proper time, a ct. of equity will examine 
into it, will ascertain the value that was paid by 
the trustee, & will throw upon the trustee the 
onus of proving that he gave full value, & that all 
information was laid before the cestui que trust 
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BERRY (1865), 11 Gr. 286.—- CAN. 
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DARRIPE (1904), 11 B. C. R.177.—CAN. 
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when it was sold (LORD CaIRNs, C.).—TiJOMSON v,. 
KASTWOOD (1877), 2 App. Cas. 215, H. L. 
Annotations :—Apprvd. Dougan v. Macpherson, [1902] A. ©. 

197. Mentd. Cunningham v. Foot (1878), 3 App. Cas. 

974; The Kong Magnus, [1891] P. 223; Re Lioyd, Lloyd 

v. Lloyd, [1903] 1 Ch. 385; Lewis v. McKay, Algate v. 

Vugiler, Clark v. Pottor (1924), 93 L. J. K. B. 840. 

2229. -|—Defender, who was one of the 
trustees & also a beneficiary under his parents’ 
marriage contract, purchased the interest in the 
trust estate of his brother, who was not a trustee. 
At the date of the purchase the interest of the 
beneficiaries had vested absolutely, but the trust 
estate had not been realised, & its ultimate value 
was uncertain ; but it was capable of being realised 
in the ordinary course of administration. Before 
purchasing his brother’s share the trustee had in 
his possession a valuation of the trust estate made 
for the purpose of a loan on his own share. If the 
valuation turned out to be any where near correct, 
the trustee would make a profit of some hundred 
pounds on the purchase. The trustee never 
informed his brother of the valuation. On the 
brother being made bkpt., the trustee in bkpcy. 
brought this action for reduction of the sale :— 
Held: the non-disclosure of the valuation rendered 
the sale null & void.—DOUGAN v. MACPHERSON, 
[1902] A.C.197; 711. J.P. C. 62; $6 L. T. 361; 
50 W. Tt. 689, H. L. 





Ki. Avoidance of Purchas-. 

2230. General rule - Sale set aside.|— Dyson v. 
Lu, No. 2191, ante. 

2231. Parties to action.|—(1) The tenant for life 
of an estate, who was also devisee in trust in 
remainder for the children of testator, with a 
power of appointment by will amongst them, 
purchased & obtained from the objects of the 
power, a release of their reversion at an under- 
value, & devised the estate to her son in fee charged 
with debts & legacies. The son took possession 
of the estate, & paid off the legacies & charges. 
Fourteen years & a half after the death of the 
tenant for life, & seventeen years after the pur- 
chase of the reversion, the assignee of one of the 
vendors, an object of the power, who had become 
insolvent, filed his bill to set aside the sale :— 
Held: the lapse of time was a bar to the relief; & 
the mere circumstance of the poverty of the cestur 
que trust was not sufficient to excuse the delay. 

(2) Bill by one of several cestuis que trust against 
the devisee of the trustee to set aside the sale of an 
estate, which was made to the trustee by all the 
cestui que trust for one sum, & conveyed by one 
instrument :—Held: all the cestuis que trust were 
necessary parties to the suit.—ROvLERTS  v. 
TUNSTALL (1845), 4 Ilare, 257; 14 L. J. Ch. 184; 
9 Jur. 292; 67 BK. RR. 645. 

Annotations :—As to (1) Refd. Smith v. Bakes (1855), 20 
Beav. 568; Harcourt v. White (1860), 28 Heav. 303; 
Clanricardo v, Henning (1861), 30 Beav. 175; Le 
Agriculturists’ Insce., Brotherhood’s Case (1862), 31 
Boav. 365; Agrioulturist Cattle Insce., Spackman’s Case 
pos eaae J. Ch. 323, n ; Browne v. McClintock (1873), 


a R. . L. 456. Generally, Mentd. Carey v, Cuthbert 
(1873), 22 W. R. 249. 


2232. Resale of property — At option of cestul que 
trust.|—-General rule upon a purchase of trust 
property by the trustees on their own account, 
that at the option of the cestui que trust it shall be 
resold ; being put up at the price, at which the 
trustees purchased: who, if there is no advance, 
shall be held to their purchase.—TaAsTEeR v. LISTER 
(1802), 6 Ves. 631; 31 E. R. 1231. 

Annotation :—Refd. Guest v. Smythe (1870), 39 L. J. Ch. 385. 
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2288. Effect of lapse of time—Before action to 
set aside.|-HAaLL v. NOYES (circa 1796), cited 
in 3 Ves. at p. 748; 80 E. R. 1252, L. O. 


2234. -|—Bill to set aside a purchase 
by a trustee for himself & his children; after a 
lapse of eighteen years, dismissed upon the length 
of time only.— GREGORY v. GREGORY (1815), Coop. 
G. 201; 35 H.W. 530; affd. (1821), Jac. 631, L. C. 
Annotations :—Consd. Roberts v. Tunstall (1845), 4 Hare, 

257. Apld. Baker v. Read (1854), 18 Beav. 398. Distd. 

Baker v. Peck (1860), 3 L. T. 656. Consd. ricarde v. 

Henning (1861), 30 Beav. 175. Refd, Chalmer v. Bradley 

(1819), 1 Jac. & W. 51; Cholmondeley v, Clinton (1820) 

2 Jac. & W. 1; Wedderburn v. Wedderburn (1838), 4 

My, & Cr. 415 Harcourt v, White (1860), 28 Beav. 308 ; 

Ridgway v. Newatead (1861), 3 De G. F. & J. 474; Re 

Agriculturists’ Insce., Brotherhood’s Case (1862), 31 

Beav. 365; Re Agriculturist Cattle Insce., Spackman’s 

Case (1865), 34 L. J. Ch. 323, n.; Gwynne v. Gell (1869), 

20 L. T. 508. Mentd. Robertson ». Norris (1857), 30 

L. T. O. 8. 253 ; Carey v. Cuthbert (1873), 22 W. R. 249. 

2235. j—An exor., to whom his 
testator, having been his partner in trade, had 
given liberty to purchase his share in the business 
at a valuation, had been left by his co-exors. to 
take the whole execution of the trusts of the will ; 
& the valuation appearing to have been made 
under his direction, & without due regard to his 
character as a trustee, the purchase set aside 
several years after his death.—STOCKEN v. STOCKEN 
(1835), 4 J. J. Ch. 278. 

2236. —- — ——.]—ROBERTS 1. TUNSTALL, No. 
2231, ante. 

2237. —~—.]—-Bill, filed after seventeen 
years, to sect aside a purchase of testator’s estate 
by his exor., at an undervalue, dismissed, on the 
ground of delay; although the sale, if recent, 
would have been set aside.—BAKER v. READ 
(1854), 18 Beav. 398; 52 HE. R. 157; affd., 3 
W. KR. 118, L, Jd. 

2238. —~ —— -.|-—On the death of an intestate, 
leaving four sons & one daughter, the two eldest 
sons took out administration to his estate. 

By deed of family arrangement the five children, 
of whom the youngest son was an infant, mort- 
gaged to trustees their respective interests in their 
father’s estate for £1,084, that being the amount 
of the two-fifth shares therein of the daughter & 
the infant son, as shown by an account set out in 
a schedule, & based on a valuation made a year 
previously, in which the figures had been altered 
to correspond with the increase or decrease in the 
various items since the valuation, & which showed 
a balance giving £542 to each child. Subject to 
the mtge., in respect of which specified sums were 
to be paid by the three eldest brothers, the trustees 
were to hold the property in trust for the three 
eldest brothers. The sums to be paid by the 
latter were to form a sinking fund for the reduction 
of the principal of the shares. — 

By her subsequent marriage scttlement the 
daughter recited that she was entitled to the £642 
under the former deed, & settled that on trust for 
herself for life, then for her husband for life, then 
for children as she should appoint by deed or will ; 
in default of appointment, for sons at twenty-one, 
& daughters at twenty-one or marriage; if no 
children, & she survived her husband, for herself 
absolutely ; or if she were not the survivor, then 
as she should appoint by will, or, in default of such 
appointment, for her next of kin. 

In an action commenced, more than nine years 
after the deed of arrangement, by the daughter, 
her husband & infant children, against her brothers 
& the trustees of the deed of settlement, to have 
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tcreste: Sub-sect. 3, E.; sub-sect. 4. Sect. 5: 
Sub-sect. 1.] 


the deed of family arrangement set aside, except 
so far as it was a security for £542, on account of 
her share, on the ground of infancy, undue 
influence, pressure, & want of legal advice, & to 
have the settlement rectified :—Held: the special 


allegations of impropriety failed on the evidence, 
but, inasmuch as the deed of 1871 constituted 


a purchase by the administrators of intestate’s 


estate, who were in the position of trustees, from 
two of their cestuis que trus!, & in such cases the 
parties must be dealing completely at arm’s length, 
with full disclosure, & with entire absence of 
influence, pltfs. were entitled, immediately after 


the execution of the deed, to have it set aside, on 


the ground of the unsatisfactory nature of the 


valuation, & the purchasers not being at arm’s 
& the mere lapse of time was no fatal 


length ; 
bar.— He WorssamM, HEMERY v. WORSSAM (1882), 
61 L. J. Ch. 669; 46 L. T. 584. 

—— Delay due to poverty of cestui que 
trust.|——See Kquiry, Vol. XX., pp. 
Nos. 2505, 2570. 

2239. Reimbursement of 





Cas. 42; 3 E.R. 432, I. L. 


Annotations :—Consd. Aberdeen Ry. v, Blaikie (1854), 23 
L Wright v. Morgan, [1926] A. C, 


.T., O. 8. 315. Apld, 
788. Refd. Mill v. Thin (1852), 3 If. UL, 
atrong v. Jackson, [1917] 2 K. B. 822. 
Maule (1816), 4 Dow. 363. 

2240. 
trustees to sell; one of the trustees became the 
purchaser, the consideration being sums due from 
testator’s estate to him; the estate descended to 
his son & grandson. 

Bill filed by a person having a reversionary 
contingent interest in the produce of the gale 
under the will, forty years after the transaction, 
& twenty-seven years after she came of age, to 
set aside the contract :—Hceld: the conveyance 
was void; no laches were committed; & the 
representative of the purchaser should be allowed 
the additional value of the estate, caused by the 
money expended in improvements, a reference 
being directed to the master for the purpose of 
ascertaining it.- CHENNELL v. MARTIN (1831), 
YL. J. O. S. Ch. 208. 

2241, ———.|—"l'estator bequeathed a sum of 
long annuities to trustees upon trust for his 
daughter for life, for her separate use, & after her 
death, upon trust for such persons as she should 
by will appoint. One of the trustees purchased 
of the daughter & her husband the absolute 
interest in the long annuities, & took an assign- 
ment to himself of the daughter’s life interest in 
them, accompanied by what purported to be an 
execution by the same instrument of her testa- 
mentary power over the reversion, with a covenant 
by the daughter & her husband for quiet enjoy- 
ment, & for further assurance. It was alleged 
that the price paid was inadequate :—Held: 
indapetidently of any question of inadequacy of 
price, the transaction could not stand; & upon 
the daughter’s offer, after her husband’s death, 
to repay the consideration money with interest, 
the deed was set aside.—Scorr v. Davis (1838), 
4 My. & Cr. 87; 2 Jur. 1057; 41 EB. R. 34, 

C. 


Cas, 828 ; 





Annotations T~—Mentd, Ite Ross’s Trust (1851), 1 Sim. N. 9, 
198 ; Baker v. Bradley (1855), 7 De G. M. & G. 597. 


2242, -|—Purchase by a trustee & exor. 
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527, 538, 


trustee.] —- York 
BUILDINGS Co. v. MACKENZIE (1795), 8 Bro. Parl. 


Arli- 
Mentd. Maule v. 


.|—-A., by will, gave real property to 
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from his cestui que trust of a portion of an un- 
ascertained residue set aside. 

An exor. purchased a share of the residue, &, in 
an administration suit, he was ordered to pay the 
assets into ct. minus the amount of the purchased 
share. Afterwards, in another suit, the purchase 
was set aside :—Held: the exor. was not entitled. 
on setting aside the transaction, to a decree for 
repayment of the consideration money, but it 
must be paid into ct. in the administration suit. 

In this case, a trustee of the testator’s will pur- 
chased of his cestwia que trust some shares of the resi- 
due. This ct. will not allow such a transaction to 
stand, except under circumstances of great specialty, 
& when it is clear that every species of pro 
tection has been given to the cesiuis que trust... . 

The only question is, on what terms the trans- 
action is to be set aside. The usual rule is to 
reinstate the parties in the same situation in which 
they were at the purchase, i.e. the vendor to repay 
the purchase-money which he has received, & the 
purchaser to reconvey the pepe he has sold. 

t is obvious, however, that this rule is not 
applicable to every species of case. In this, I 
am of opinion that the £830 ought not now to be 

aid to deft. (Romiiy, M.R.).—-SMEDLEY v. 

ARLEY (1857), 23 Beav. 358; 53 E. R. 141. 

2243. Purchase-money paid charged on rever- 
Sionary interest.|—If a trustce of a marriage settle- 
ment himself purchases a reversionary interest of 
the wife, comprised in the scttlement, the sale 
will be set aside, but on the terms that all money 
actually paid to the wife alone, or by her sole 
direction, shall be a charge upon that reversionary 
interest, after all the trusts of the settlement have 
been satisfied. 

A trustee cannot retire from the trust for the 
purpose of such a purchase.—SprRING v. PRIDE 
(1864),4 De G. J. &Sm. 395; 10L. T.473; 10 Jur. 
N.S. 646; 12 W. R. 892; 46 E. R. 971, L. JJ. 
Annotations :—Mentd. Jte Gaskell’s Trusts (1865), 12 L. T. 

63; Re Clinton’s Trust, Hollwav’s Fund, Weare’s Fund 

(1871), L. R..13 Eq. 295; Re Klis’ Trusta (1874), L. RK. 

17 Kq. 409; Harrison v. Harrison (1888), 13 P. D. 180. 

2244. Property resold by trustee—Liability for 
rents & profits..—(1) A trustee who has pur- 
chased the trust property & sold it at a profit, & 
who has been compelled by a suit in equity to 
refund that profit, will not, except under circum- 
stances affecting him with moral fraud, be charged 
with the costs of the suit. 

(2) If he violates his trust, & is guilty of fraud, 
no doubt the ct. will oblige him to pay the costs 
which by his misconduct the cestui que trusts have 
been put to (per Cur.),— BAKER 1. CARTER (1835), 
1Y. & C. Ex. 250; 4 L. J. Ex. Eq. 12; 160 
EK. R. 102. 

Annotation :—As to (1) N.F. Plowright v. Lambert (1885), 

621. T. 646. 


2245. ~~--.]—Upon the setting aside of a 
sale by a trustee of trust property to himself, & 
the reconveyance of the property to the bene- 
ficiaries, it is not the practice of the ct. to charge 
the trustee with interest on the rents & profits 
received by him since the date of the sale. | 

The practice is correctly stated in Lewin on 
Trusts, 10th ed. p. 558.—-SILKSTONE & HAIGH 
Moor Coat Co. v. EpEy, [1900] 1 Ch. 167; 69 
L. J. Ch. 73; 48 W. R. 187; 44 Sol. Jo. 41. 


a 
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2246. Mortgage of trust property—To trustee.}— 
The trust deeds of shail es Wesleyan Methodist 
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chapels contained powers of raising money, by 
mtge., for the purposes of the trusts :—Held: 
any of the trustees of the chapels might be mtgees. 
under this power, &, if they were such mtgees., 
they might exercise all the rights of mtgees., 


although in opposition to the trusts.—A.-G. vs» 


HARDY (1851), 1 Sim. N. S. 338; 20 1. J. Ch. 
oS 15 pai ere E. R.131, 
nnotationa :—Consd. Kirkwood v. ; 5), 2 . 
& M. 392; Re Mason’s ny ona a & Sag Hem 
(resis ae 54, Mentd. A.-G.v Clapham (1855), 4 De G. 
2247. .]——Trustees who have got a 
legal estate, or an estate of any kind, either 
money or land, may lend money to the cestui que 
trust & get a beneficial interest in the trust 
property if they have no notice that there have 
been any prior incumbrancers (JAMES, I..J.).— 
Pripps v. LOVEGROVE, PRossER v. Putprs (1873), 
I. R. 16 Eq. 80; 42 L. J. Ch. 892; 28 L. 7. 
584; 21 W. R. 590, L. J. 


Annotations :—Apld. Newman v. Newman (1885), 28 Ch. D. 
674. Refd, Low v. Bouverie, {1891} 3 Ch. 82. 


2248. .]—A trustee who has the legal 
estate & takes from his cesfui que trust an assign- 
ment of the equitable interest by way of security 
for money advanced to the cestui que trust, can 
avail himself of the legal estate as a protection 
against a prior incumbrance of which he had no 
notice.—NEWMAN v. NEWMAN (1885), 28 Ch. D. 
674; 54 L. J. Ch. 598; 52 7. T. 422; 33 W. R. 
505; sub nom. NEWMAN v. NEWMAN, BROWN v. 
NEWMAN, 1 T. L. R. 211. 

2249, .]—A sale, lease, or mtge. made 
in accordance with an express power was good. 
On this I may refer to the judgment of Lorp 
CRANWORTH (then Vice-Chancellor) in A.-G. v. 
Hardy, No. 2246, ante, where it was held that a 
trustee of a Wesleyan chapel undcr a deed which 
contained a power of raising money by mtge. 
might become himself a mtgee., & if he did so 
become, might exercise all the rights of a mtgcee.., 
although in opposition to the trusts (STURLING, J.). 
MASON’S ORPHANAGE & LONDON & NORTH 
WESTERN Ry. Co., [1896] 1 Ch. 54; 65 L. J. Ch. 
32; 73 L. T. 465; 44 W. KR. 61; 12 T. LR. 18; 
40 Sol. Jo. 343; on appeal, [1896] 1 Ch. 596, C. A. 
Annotations :-—Refd. Power v. Banks (1901), 70 L. J. Ch. 

700; Re Howard Street Congregational Chapel, Sheffield, 

pene) 2 Ch. 690. Mentd. Ogilvie v. Littleboy (1897), 13 
. L. R. 399; A.-G. v. National Hosgpital for Relief & 
Cure of the Paralysed & Epileptic, [1904] 2 Ch. 252; 

A.-G. v. Foundling Hospital, [1914] 2 Ch. 154. 

Lease of trust property — To trustee in bankruptcy.} 
—See BANKRUPTCY, Vol. IV., p. 222, No. 2083. 

2250. Security obtained from cestul que trust.]— 
A security obtained by a trustee from his cestui 
que trust by pressure through her husband, & 
without independent advice, & obtained by a 
husband from his wife by pressure & concealment 
of material facts, cannot be upheld.—TURNBULL 
& Co. v. Duvanr, [1902] A. C. 429; 711. J.P. C. 
84; 87L. T. 154; 18 T. L. R. 521, P. C. 
Annotations :—Consd. Bischoff’s Trustee v. Frank (1903), 89 

L. T. 188; Chaplin v. Brammall, ee K. B. 233; 

Howes v. Bishop, [1909) 2 K. B. 390. Refd, Shears v. 

Jones (1922), 128'L. T. 218. 




















Sect. 5.—MAINTENANCE AND ADVANCEMENT. 
SuB-sECT. 1.—MAINTENANCE. 
See, now, Trustee Act, 1925 (c. 19), ss. 31, 32. 
2251. Provision for maintenance until portion 
payable—Maintenance payable half-yearly—Portion 
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payable at intermediate date—Claim for matnte- 
nance for period pro rata.]|—-By a marriage settle- 
ment maintenance for daughters is made payable 
half-yearly, at Lady Day & Michaclmas, until the 
portions become payable, which was at eighteen 
or marriage; a daughter attained her age of 
eighteen Aug. 16; decreed to have her main- 
tenance pro rata from the last Lady Day to the 
time of her attaining her age of eighteen.— lay v. 
PALMER (1728), 2 P. Wms. 501; 24 E. R. 835. 
Annotation :—Apld. Reynish v. Martin (1746), 3 Atk. 330. 
2252. Sum given for maintenance—Donee not 
barred from sharing surplus profits.|—A particular 
sum being given for maintenance will not bar the 
party from being entitled to the surplus profits.— 
STAFFORD (EARL) v. BUCKLEY (1750), 2 Ves. Sen. 
170; 28 Bh. R. 111, I. ¢. 
Annotations :—Mentd. Turner v. Turner (1783), 1 Bro. C. C. 
315; Buekeridge v. Ingram (1795), 2 Ves. 652; Doe d. 
Chattaway v. Smith (1816), 5 M. & 8. 126; Radburn vw. 


Jervis (1841), 3 Beav. 450; Taylor v. Martindale (1841), 


5 Jur. 6483 Wynch's Trusts, Hx 


p. Wynch (1854), 

Do G. M. & G, 188; Re Rivett-Carnac’s Will (1885), 30 

Ch. D, 136. 

2253. Interest not given on arrears of malin- 
tenance.|—Interest not given upon arieais of 
maintenance any more than upon arrears of a 
jointure.—MELLIsH v. MrEristm (1808), 14 Ves. 
516; 33 H.R. 619. 

2254. Direction for money to be applied for 
maintenance—No direction as to amount-—-Whether 
money may be raised.|—A term of years having been 
limited to trustees for the purpose of raising a 
sum of money for the maintenance & education 
of the younger children of A., in such shares & 
proportions, & such manner & form, as A. should 
direct, & in default of any direction, to be applied 
for the benefit of such children equally, the same 
to be paid to or for them respectively until their 
respective portions, provided for them out of 
other property, should be payable & paid. 

A., by his will appointed a certain portion for 
pltf., to be vested in her at the age of twenty-one 
years, or on marriage, & directed that a certain 
part of the interest & dividends thereof should be 
applied towards her maintenance & education, 
but did not make any appointment, or give any 
directions relative to the sum of moncy raiseable 
for that purpose under the said term :-—Held: 
upon the construction of the settlements, pltf. 
was entitled to have her share of the moncy 
provided by the term, raised for her benefit, 
until the period when her portion should become 
ayable; it was not improbable that it should 
be the intention of parents to provide a larger 
fund for the education of children than the mere 
income of their future portions, the portions of 
younger children of great families being seldom 
large, although they have universally the same 
expensive education as the eldest child.—POULETT 
v. POULETT® (1821), 6 Madd. 167; 56 EH. R. 1055. 

2255. On death of wife—Wife surviving but 
having no estate—Trustees cannot pay money 
during lifetime of wife.]—By the settlement on 
the marriage of J. with C. portidns were to be 
raised for the younger children of J. by C. or any 
future wife, but not to be paid until after the 
decease of J., C. or such future wife, though no 
estate was given to such future wife; & power 
was given to J. to appoint the interest of the 
portions to be raised for the children’s main- 
tenance; & on his default the same power was 
given to the trustees, & the maintenance was 
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directed to be paid on the first quarter day after 
the decease of the survivor of J., C. or such future 
wife. J. died, leaving his second wife surviving, 
& by his will, which was not duly attested, directed 
the maintenance to be raised from the time of his 
death, & gave other benefits to his eldest son :— 
Held: the trustees had no power to allow main- 
tenance during the second wife’s lifetime; but 
the eldest son should be put to his election, as he 
had other benefits under the will, & was the only 
party that could be benefited by withholding the 
maintenance.—HUME v. RUNDELI (1824), 2 Sim. 
& St.174; 57 E.R. 311. 

Annotation :—Refd. Morse v. Martin (1865), 34 Beav. 500. 

2256. Direction to invest & accumulate income 
not required for maintenance—Power of trustees 
to retain for contingencies.}] CANTWELL v. [lIG- 
GINS (1837), 1 Jur. 791. 

2257. Loss of right to maintenance—-On mar- 
riage.|—Testator directed his residue to be con- 
verted into money, & his wife to receive the 
interest of it, for the maintenance of herself & 
children; &, at her death, he bequeathed the 
whole, share & share alike, to all the children she 
might have by him. Testator left a son & a 
daughter. Some years after his death, the 
daughter married :—Held: thereupon her right 
to maintenance ceased.—- BOWDEN v. LAING (1844), 
14 Sim. 113; 60 KH. R. 300. 

Aniotation :- Distd, Frewen v. Hamilton (1877), 47 L. J. Ch. 





2258. ——- On attaining twenty-one.|—-By a 
marriage settlement property was vested in 
trustees upon trust after the death of the wife to 
pay the rents & profits to the husband for life or 
until he married again, & in case he married 
again & there was issue of the intended marriage 
then to pay him one half of the rents & profits & 
out of the other half to levy & raise for the main- 
tenance & education of one child one fourth, of 
two or three children one third, & of four or more 
children the whole income of such other half & 
subject thereto to pay the whole income thereof 
to the husband for his life & if there should be 
no issue then to pay the whole of the rents & 
profits to the husband. The husband married 
again & atl the date of the decree there were four 
children of the first marriage, two daughters & one 
son who had attained twenty-one, one son under 
age & a child of a deceased daughter :—Jfeld : 
the trust for maintenance W education did not 
cease upon the children attaining twenty-one.— 
FREWEN v. HAMILTON (1877), 47 L. J. Ch. 391. 

2259. Direction to accumulate for twenty-one 
years for benefit of heir at the time—Application 
for maintenance of infant—Infant probable heir at 
expiration of period—Direction by court to pay sum 
for maintenance.|—-KING v. JARMAN (circa 1855), 
cited in 81 Ch. D. at p. 295; 55 L. J. Ch. at 
p. 285; 53 L. T. at p. 841; sub nom. RING v. 
JARMAN, cited in L. R. 14 Eq. at p. 252; 20 


W. R. at p. 858. 
Annotations :—Distd, Re Hamilton crete), 31 Ch. D. 291. 

Refd. De Witte v. Palin (1872), L. R. 14 Eq. 251. 

2260. Settlement with power to appoint fund to 
children—Provisions as to maintenance during 
minority—Appointment exercised with direction to 
pay income to parent for maintenance of children— 
Inquiry directed by court as to proper amount to be 
paid as maintenance.|—-By a settlement made on 
the marriage of the father & mother of plitfs., 
certain personal property was settled upon trust 
for the wife for life, & after her death for her 
children for such interests & in such manner as she 
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should appoint, & in default upon trust for all the 
children equally. The settlement contained a 
power to the trustees to apply the income of the 
presumptive shares of the children in their main- 
tenance during their minoritics, notwithstanding 
*their father might be of ability to maintain them. 
The wife diced, having executed an appointment 
whereby she appointed the property among the 
children equally, & directed nie income to be paid 
to her husband during his life for the maintenance 
of the children :—Held: the direction to pay the 
income to the husband was not justified by the 
power; & the ct. directed inquiries as to the 
proper amount of maintenance to be allowed under 
the power in the original settlement.—WHITE v. 
GRANE (1854), 18 Beav. 571; 23 L. J. Ch. 863; 
2 W. QR. 320, 328; 52 B. RR. 224. 
Annotations :—Apld. Ie Greenslado, 
Cowen, (1915] 1 Ch. 155 
Eliot, (1915] 2 Ch. 115. 
2261. Settlement on wife for life—No power of 
anticipation—Effect of provision for maintenance. | 
—By an antenuptial settlement a fund was de- 
clared to be held by tho trustees upon trust for the 
intended wife for life, for her separate use, without 
power of anticipation, & after her death in trust 
for the intended husband for life, & after the de- 
cease of the survivor, in trust for the children of the 
marriage as the intended husband & wife should 
jointly appoint, &, subject thereto & to a separate 
power of appointment in the survivor, in trust for 
the children equally, to be vested in sons at twenty- 
one & in daughters at twenty-one or marriage. 
There was also a power for the trustces, at the 
request of the husband & wife, during their joint 
lives, to advance, for the benefit of any child whose 
portion should not be vested, any part of his or 
her presumptive portion, & to apply for or towards 
the maintenance or education of any such child or 
children all or any part of the income of such his 
her or their presumptive portions. The only 
children of the marriage were two sons & a 
daughter. The husband & wife appointed the 
trust fund to the three children equally, to be 
vested in sons at twenty-one & in the daughter at 
twenty-one or marriage, with trusts for accruer 
in the event of any child dying before attaining a 
vested interest. By the same deed the husband & 
wife requested the trustees to pay for five years 
after the date of the deed certain sums for the 
maintenance of the three children, & after the 
expiration of that period, to pay £150 towards the 
maintenance & education of the children during 
the residue of the life of the wife:—Held: the 
inaintenance clause did not enable the wife to 
affect her life interest by such a prospective pro- 
vision, at all events as regarded any period beyond 
the minority of the sons, or the minority or 
marriage of the daughter.—Honr.ock v. HOoRLOcCK 
(1852),2 De G.M. & G. 644; 42 H.R. 1023, L. JJ. 
2262. Discretionary power to apply money 
towards maintenance of child—Bill filed for ad- 
ministration of estate—Power not lost.|—Testator 
empowered trustees at their discretion to pay 
during the life of his wife a moiety of the income of 
the trust funds for or towards the maintenance or 
education of his daughter or otherwise for her 
benefit :—Held: the trustees had not deprived 
themselves of this discretionary power by filing 
a bill to administer their testator’s estate.—SILLI- 
BOURNE v. NEwporT (1855), 1 K. & J. 602; 1 
Jur. N. 8S. 608; 3 W. R. 6538; 69 E. R. 600. 
a maa :—Refd. Bethel v. Abraham (1873), 43 L. J. Ch. 


2268. Trust for maintenance of lunatic—Whether 
lunatic can be maintained out of own property— 


Greenslade v. Me- 
Refd. fte Joicey, Joicey v. 


Part IIJ.—ADMINISTRATION OF TRUSTS. 


While income of trust in hands of trustees— 

Liability of trustees to personal representatives of 

Iunatic.|—Testator, by his will, gave all his real 

& personal estate to trustees, upon trust, during 

the life of J., a person non compos, but not found so 

by inquisition, to apply the whole or any part of 
the income of the real & personal estate for his 

‘‘ maintenance, attendance, & comfort.’ Testator 

then directed a sale of his real ostate after the 

decease of J. the sales moneys to be deemed part 
of his personal estate, & the rents & profits of his 
real estate until a sale to be deemed part of the 
income of his personal estate, & then made a dis- 
position of all his personal estate to certain residu- 
ary legatees. During the life of J. the trustees 
maintained him wholly out of the income of the 
real & personal estate of testator, without trench- 
ing on his private property, & accumulated the 
savings to a considerable sum. After the decease 
of J. the trustees sold the real estate, & then, 
doubts arising as to the rights of parties to the 
savings, & also to the sales moneys, the produce of 
the real estate, paid the whole into ct. :—Held : (1) 
the expression ‘‘ comfort ”’ in the trust for J. was so 
wide as to justify the application by the trustees 
of all the income devoted to that purpose, however 
large; (2) the whole not having been so applied, 
the gift was not such a gift for the benefit of J. as 
that the savings belonged to J. or his personal 
representative, as part of his personal estate ; 
(3) semble > no bill will lie against the trustees after 
the decease of J. for neglect of their duty, even if 
they had inadequately looked to his comfort 
during his life; (4) semble: if the trustees had 
suffered any recourse to be had to the private pro- 
perty of J. for his ‘‘ maintenance, attendance, & 
comfort,’ while any of the income of their testator’s 
estate was in their hands & unapplied, the personal 
representative of J. could have maintained a bill 
to be recouped the amount out of testator’s eatate. 

—Re SaAnneRson’s Trust (1857), 3 K. & J. 497; 

286 L. J. Ch. 804; 30 L. T. 0. S. 140; 3 Jur. N.S. 

658; 5 W. R. 864; 69 EK. R. 12086. 

Annotations :—As to (1) Apld. Bullock v. Bullock (1864), 
11 L. T. 561. Consd. /?e Peek’s Trusts (1873), 42 L. J. Ch. 
422. Distd. Re Neil, Hemming v. Neil (1890), 62 L, T. 
649. Consd. Re Wintle, Tucker v. Wintle, [1896] 2 Ch. 
711. Ags to (2) Distd. Henderson v. Cross (1861), 29 Beav. 
216. Folld. Re Stanger, Moorsoin v. Tate (1891), 60 
L. J. Ch. 326. 48 to (4) Expld. Re Andrews’ Trust, Carter 
v. Andrew, (1905] 2 Ch. 48. Generally, Consd. Re Ussher 
Foster v, Ussher, [1922] 2 Ch. 321. Mentd. Re Unite 
Edwards v, Smith (1906), 75 L. J. Ch. 1638. 

2264. Discretion to apply sum for maintenance— 
To make up fixed sum—Discretion refers to mode 
of application—Not to amount to maintenance.|— 
Testator, whose wife was of unsound mind, gave 
his estate to trustees, in trust ‘‘ to apply from time 
to time at their uncontrolled discretion such annual 
sum ‘for the maintenance etc.” of his wife, as, 
together with her own income, ‘ shall not excced 
£500 per annum” :—Held: the discretion referred 
to the application & not to the amount, & the widow 


2266 i. Discretion of trustees asto pay- 
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who had recovered was entitled to have her income 
made up to £500 a year out of testator’s estate.—- 
BunuLock v. BuLLocK (1864), 34 Beav. 85; 11 
L. T. 561; 11 Jur. N.S. 29; 138 W. R. 212; 55 
K. R. 565. 

2265. Maintenance to widow during minority of 
infant --Abandonment of child by widow-—Right of 
trustees to refuse payment.) —A widow who was 
by the terms of the will to be allowed money by the 
trustees during the minority of an infant, her son, 
abandoned the child, for whom other guardians 
were appointed by the ct., & afterwards having 
cohabited with a married man, & by him had 
several illegitimate children, lived with them in a 
house to the use of which she was entitled under 
the will. The trustees under these circumstances 
refused to make her any allowance out of the trust 
moneys :—Held : she could not compel the trustees 
so to do, but was disqualified from making any 
claim by her abandomment of the child inde- 
pendently of other misconduct.- MELLOR  v. 
MELior (1871), 20 W. R. 51. 

2266. Discretion of trustees as to payment—To 
fulfil intention of testator.]—Testator gave his pro- 
perty to trustees on trust during the life of his son 
to pay, apply, & dispose of the annual produce of 
a certain portion of it for the maintenance & 
support of his son & his present or any future wife, 
& the maintenance, education & support. of their 
children, or any or either of them his son & his 
wife & children in such manner & such proportions 
as the trustees should in their diserction think fit & 
proper, without being answerable or accountable 
to any person for the way in which they should 
apply the same; & after the decease of his son, to 
pay & apply the annual proceeds in like manner 
unto & for the benefil of any widow for life, & 
any children, until they should attain twenty-one 
or marry, & subject to those trusts in trust for the 
children, The son died in 1849, leaving a wife & 
six children, the youngest of whom attained 
twenty-one in 1870. In 1851 the widow married 
again. The settlement made on the marriage did 
not comprise the above annual procecds, & the 
trustees continued to pay them to the wife as part 
of her separate estate & on her separate receipt. 
The second husband, who was living apart from 
his wife, claimed to he entitled to the income 
during her life:—JIcld: the trustees had a dis- 
cretion to pay the wife the income for her separate 
use.-—AUSTIN v. AUSTIN, AUSTIN v. Boycr (1876), 
4 Ch. D. 233; 463. J. Ch. 02; 36 1. T. 96; 25 
W. R. 346. 

2267. ——-- Trust for maintenance arising on 
cesser of life interest—-Trustees may pay whole 
income to cestui que trust.]—A discretionary trust 
to apply income for the benefit of a ces/ut que trust, 
arising upon cesser of his life interest by assign- 
ment or bkpcy. may be exercised by the trustees, 
notwithstanding that the cestui que trusi is the only 
object of the discretionary trust. 


roar v Woon (1872), 10 Macph. (Cf. 
of Sess.) 933; 44 Se. Jur. 512.-—8COT. 


PERKINS 0. DYSON (1891), 17 V. L. R. f. ——.]-—-MacvonaLp v. MCLENNAN .—- .]—- Martin, — PETITIONER 
451.—AUS. : ° (1881), 8 o R. 176.-— AN. (1904), 6 F. (Ct. of Sess.) o07 DOr 

2266 ii. ——.J—- Re WALL- g. ——.]-- Re O’SHBA (1903), 23 Se. L. R. 400; 118.0. 7.741. ~8COT, 
WORK’S WILL, CRICHTON & WATSON VY. C. L. T. 283; 6 0. L. R. 3153 2 m. Legacy to vest on attaining 
SIDWELL & BALDRY, [1920] V.L. R. 365, O. W. R. 749.—CAN. lwenty-fire.) — DUNCAN s TRUSTFES, 
—AUS. h, -———.]}— RITCHIE v,. DAVIDSON’S EPC. (1877), 4 A. odor Sess.) 1093 ; 

2266 iti, —— J—Re Rety, Trustees (1890), 17 R. (Ct. of Sess.) 14 Re. L. 1. 650-— Dice aaa 
FARMERS’ CO-OPERATIVE EXECUTORS 673; 27 Sc. L. R. 530.— SCOT. n, Direction to accumulate—W hether 


& Trustess, Lrp. ». REILLY, [1925] 
gs. A, Ss. R. 164.—A US. 

CG. ———,] — TRUSTEES, EXECUTORS 
& AGENoY Co., Lrp. v. SOMERSET 
(1895), 21 Vv. L. R. 610.—AUS. 

}+-Re HaLLowes (1913), 9 


d. -——., 
Tas. L. R. 79.—AUS, maintenance & 


k. Legacy to veat on attaining twenty- 
one. ]}-——Testamentary trustees holding a 
fund for children to be paid on them 
attaining majority were bound to pay 
to the children’s father out of the 
income the sum necessary for their ~— 
education.—MarkIn- 


past accumulations may be resorted 
to for maintenance.) — PERPETUAL 
TRUBTER Co. v. HESELTON (1916), 16 
S.1.N.8. W. 153; 33.N.8. W.W 
136.—AUS. 


o. — --——,]—COLQUHOUN, PRTI- 
TIONER (1894), 21 R. (Ct. of Sess.) 
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Testatrix directed trustees to stand possession of 
a fund upon trust to pay the income . during 
his life, or until he should become a bkpt. or 
liquidating debtor, or should cease to be entitled 
to receive such income for his own benefit ; &, in 
case any of those events happened, then “ ‘to pay 
to him or apply for his benefit during the remainder 
of his life ’’ either the whole or so much only of the 
income as the trustees should, in their uncontrolled 
discretion, think fit, &, “ subject to the aforesaid 
interest,’ upon trust for other beneficiaries. 
T. assigned his interest, & subsequently became 
bankrupt :—Held: the trustees might, in the 
exercise of their discretion, expend the whole or 
any part of the income for the maintenance of T., 
& any part not so applied by them went to the 
persons entitled under the gift over. Semble: 
payment of the debts of T. might be an application 
of the income for his maintenance.—te BULLOCK, 
Goop v. LICKORISH (1891), 60 L. J. Ch. 341; 64 
L. T. 736; 39 W. R. 472; 77. L. R. 402. 

2268. Discretionary trust of residue—After death 
of tenant for life— Prior death of legatee.]|— 
Testator devised a share of his residuary estate, 
after the determination of a life tenancy therein, 
to trustees, upon trust ‘to pay or apply all or 
any portion of the income or corpus of the same in 
or towards the support or maintenance, or other- 
wise for the benefit of, their brother R. in such 
manner & proportions in every respect & at such 
times as they shall deem most conducive to his 
welfare.”’ HR. died during the continuance of the 
interest of the tenant for life. On the share 
subsequently falling into possession, the legal 
ee representative of R. claimed it as part of 

s estate. The trustees had not attempted to 
deal with the share while reversionary :—Held : 
the effect of the gift was to empower the trustees 
to apply so much of the share as might be required 
for the personal benefit of R.; the trustees had not 
waived that discretion or been guilty of default, 
or refused to exercise it; but no trust was to be 
implied in It.’s favour as to the whole of the share, 
therefore under the circumstances, the share did 
not pass to the legal personal representative of R., 
no transmissible interest in the fund having ever 
vested in him.—Re STanGER, MoorsoM v. TATE 
ila 60 L. J. Ch. 326; 64 L. T. 693; 89 W. R. 


2269. Legacy to vest on attaining twenty-one— 
Power to pay share for advancement or benefit of 
beneficlary—Trustees may apply interest on legacy 
for maintenance.|—-Testatrix directed trustees to 
pay a legacy, part of the proceeds of sale of her 
estate, to an infant to vest in him at twenty-one 
i of age, & cmpowered the trustees to apply 

he whole or part of the share to which any bene- 
ficiary might be contingently entitled towards the 
advancement or otherwise for the bencfit of such 
beneficiary. Testatrix did not stand in loco 
parentis towards the infant legatee :—Held : under 
this power the trustee might apply interest on the 
legacy as from the death of testatrix for the 
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CHURCHILL, 
79 L. J. 


maintenance of the infant.—RHe 
Hiscock v. LODDER, [1909] 2 Ch. 431; 
Ch. 10; 101 L. T. 380; 6&3 Sol. Jo. 697. 
Annotation :—Distd. Re West, Westhead v. Appland, [1913] 


2270. Annuity given ‘‘for maintenance ’’— 
Death of annultant.)—A ‘‘ further annuity” of 
£300 given by testator to his widow, for the 
maintenance & education of his infant daughter, 
does not cease to be payable by reason of the death 
of the widow during the minority of the daughter.— 
Re YATES, YATES v. WyaTT, [1901] 2 Ch. 488; 
70 L. J. Ch. 725; 85 L. T. 398; 49 W. R. 646; 45 
Sol. Jo. 652. 

2271. Separate trusts for maintenance—No right 
of contribution.]—Discretionary power was given 
to applts. as trustees under a will to pay to tes- 
tator’s daughter £800 a year, the unpaid portion 
thereof to fall into the residue of his estate. <A like 
power was given to one of applits. & a resp. as 
trustees under the will of her sister to pay such 
sums as they might think fit in & towards her 

maintenance, the residue of the income of testa- 
trix’s estate to be paid to her nephew, the corpus 
to go in equal shares to his children on his death. 
The trustecs under the first will paid £400 a year 
to the daughter, but on the death of test atrix they 
reduced the allowance to £100 a year, while the 
trustees of the second will paid from £700 to £800 
&@ year. 

In a suit by the nephew & the trustee of his 
insolvent estate for an order that the daughter’s 
maintenance should be provided for by a pro- 
portionate contribution from the two estates :— 
Held: there was no common obligation & no right 
to contribution. The trusts were different in their 
terms to be exercised at the discretion of different 
trustecs, & the resulting obligations were separate 
& independent.—SmiITH v. Cock, [1911] A. C. 317; 
80 L. J. P.C. 98; 104 L. T. 1, P. C. 

2272. Direction to accumulate—One child attain- 
ing twenty-one—No interest in subsequent accumu- 
lations.|—Testator bequeathed the residue to 
trustees, for the maintenance of his five children 
during their respective minoritics, & he directed 
them to accumulate the surplus income, “ for the 
benefit of the residuary legatecs, & form part of 
the residue of his estate,’”’ & subject as aforesaid, 
on trust to pay, ctc., the residue to his five children 
at twenty-five in certain shares, but their shares to 
be vested at twenty-one, etc.; & at that age, they 
were entitled to receive all the interest, upon 
what should then appear to be their “ respective 
shares.”’ He authorised advancements to be 
made to his sons, to be deducted out of their 
shares before any ‘‘ final division.’’ One child 
having attained her proper age received her share 
of the then aggregate fund :—// eld: she retained 
no interest in the subsequent accumulations 
accruing during the minorities of the other children. 
—RovutTH v. HUTCIINSON (1845), 8 Beav. 681; 
6L. T. O.S. 254; 9 Jur. 1051; 50H. RR. 228. 

2273. Direction to accumulate—Whether past 
accumulations may be resorted to for maintenance.} 
eg Top, BRADSHAW v. ToD (1913), 184 L. T. Jo. 
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rere can nana epic Pagers ET 8 Maso 
t. Payment out of capital.) — CG. | ——.} ~BAROLAY v. ZAVITZ (1884), SGOT. 


Part IIJ.—ApmMiInisTRATION of Trusts. 


Maintenance of infants—Out of what fund main- 
tained.|—See Executors, Vol. XXIII., pp. 449- 
INFANTS, 


459, Nos. 5207-5326. 

See, generally, Vol. XXVIITI., pp. 
222-250, Nos. 812-1062. 

Maintenance of lunatics.]—See LuNATICS, Vol. 
Ty pp. 193, 194, 219, Nos. 935-961, 1281- 


Maintenance out of pr OuOrey of lunatics.]—See 
Lunatics, Vol. XXXIII., pp. 165, 166, 194-201, 
Nos. 507~525, 962-1056. 

Directions as to maintenance—Effect of delega- 
tion of powers.]|—See Powrrs, Vol. XXXVIL., 
p. 408, Nos. 184, 185. 

Effect of bankruptcy—On trust for mainte- 
nance.|—-See BANKRUPTCY, Vol. V., pp. 652, 653, 
Nos. 5827-5838. 

Effect of rule against perpetuities.|—-See Prr- 
ee Vol. XXXVII., pp. 78, 79, Nos. 191, 

Practice as to maintenance.|—Sce INFANTS, Vol. 
XXVITI., p. 255, Nos. 1111-1117. 


SUB-SECT. 2.—ADVANCEMENT. 


See, now, Trustee Act, 1925 (c. 18), ss. 31, 32. 

2274. Power to advance to beneficiary at any 
time before a certain age—Whether beneficiary 
may claim whole or part of sum before attaining 
that age.|—LEewis v. Lewis (1785), 1 Cox, Eq. Cas. 
162; 29 KH. R. 1109, lL. C. 
Annotations :-—Folld. Robinson v. Cleator (1808), 15 Ves. 

526. Refd. Cowper v. Mantell (No. 2), Cooper v. Mantell 
(No. 2) (1856), 22 Beav. 231. 


2275. -|—Trust by will as to the 
residue of real & personal estate for a nephew & 
his heirs, to pay him the interest for life, with 
power to the trustees, in case they should see it 
would be for his benefit to advance him, when it 
may be in their power, any part of the principal for 
his advancement in life, that they will not with- 
hold such assistance as they may decm necessary : 
but, in case no part should be advanced, the 
residue to be divided among the nephew’s issue ; 
with a limitation over, if he should leave no issue. 

The nephew is entitled, not to the absolute 
property, but for life only; &, no advancement 
having been made, an inquiry was directed, 
whether his circumstances required advancement. 
—ROBINSON v. CLEATOR (1808), 15 Ves. 526; 33 
E. R. 854. 

Annotation :—Consd. Cowper v. Mantell (No. 2), Cooper v. 

Mantell (No. 2) (1856), 22 Beav. 231. 

2276. Power of advancement in tenant for life— 
Assignment of interest as security for annulty— 
Tenant for life cannot exercise power.|—-A tenant 
for life of trust moneys, with a power for appoint- 
ing, & raising in his lifetime a part of the fund for 
the advancement of his children, assigned the 
interest & dividends of the whole fund as a security 
for an annuity granted by him: he afterwards, 
in exercise of the power, appointed a part of the 
fund to be raised for the advancement of one of 
his children :—Held: by the assignment of the 
dividends, he had precluded himself from exercising 
the power for advancement, as it would tend to 
diminish the security for the annuity, notwith- 
standing the dividends were of much _ greater 
amount than the annuity.—NoEL v. HENLEY 


PART III. SECT. 5, SUB-SECT. 2. 


ge. Whether See prune on ad- 
vance.}—Where the 1 gave to the 
trustees a power of advancement 
favour of testator’s sons the power was 
exercisable during the continuance of 
the life estate, but any son in whose 
favour an advancement was made 








was chargeable with interest thereon 
at the rate of 5 per cont.—He FINDLAY- 
BON, FINDLAYSON v. KEITH (1897), 5 : ; 
B. Cc. R. 517.—CAN. (1909), 28 

h. ‘‘ Advance "— May mean “ give.’’] 
—ZRe JostT’s ESTaTE, CROWE v. BELL 
(1897), 40 N. 8. R. 121.— CAN. 


k. Power to advance up to fraction 
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(LorRD), Ex p. SCHWENCH & MANN (1825), M‘Cle. & 
Yo. 302; 148 K. R. 427, Ex. Ch. 

2277. Power of advancement in two trustees— 
Direction for appointment of new trustee on failure 
of one—Advancement by sole acting trustee.]— 
Testator appointed two trustees, & gave them a 
power of making advancements to his children ; 
& he directed if either declined to act, a new 
trustee should be appointed. One alone, the 
mother of the children, acted, & made, as was 
alleged, advancements without the concurrence 
of the other trustee, or the appointment of a new 
trustee :—Held: the proper discretion had not 
been exercised, & no inquiries could be directed 
as to the alleged advancements with a view to 
their being allowed.—PaLMER v. WAKEFIELD 
(1840), 3 Beav. 227; 49 TE. R. 88. 

2278. Sum actually advanced exceeds sum autho- 
rised—-Whole interest not required for maintenance 
—Power to advance whole interest—-Guardians per- 
mitted to receive excess of interest.])——Where the 
sum required for the advancement of an infant 
was a reasonable sum, but exceeded the sum 
authorised to be advanced, & the whole amount 
of the interest was not required for the infant’s 
maintenance, but there was a power to advance 
the whole of the interest towards the maintenance 
of the infant, the ct. permitted the infant’s guar- 
dians to receive the excess of interest, until the 
difference between the amount required & the sum 
authorised to be advanced should be made up,— 
THERRY v. HENDERSON, COSGRAVE v. HENDERSON 
(1850), 15 L. T. O. S. 452. 

2279. Power to advance for ‘‘ preferment, ad- 
vancement, or eStablishment in the worl 
Beneficlary in embarrassed circumstances—Trus- 
tees not authorised to advance in such a case.|— 
Testatrix gave £1,000 to trustees to pay the interest 
to petitioner for life, & afterwards the capital to be 
divided between his children. There was also a 
power to the trustees, if they should think fit, to 
advance all or any portion of the £1,000 for the 
‘‘ preferment, advancement, or establishment in 
the world ” of petitioner. A portion of the £1,000 
had been advanced under this power. Petitioner 
had had twelve children, five of whom were alive : 
&, being in embarrassed circumstances, now asked, 
with the consent of the children & of the trustees, 
that the remaining portion of the money might 
be paid over to him under the power in the will :— 
Held: this was not such a case as was contemplated 
by the power.—LUaARD v. PEASE (1853), 22 L. J. Ch. 
1069; 1 W. R. 527. 

2280. ‘‘Or otherwise for his benefit ’’— 
Power to advance to pay debts—Interest on debts 
absorbing beneficiary’s income.]—'lestator be- 
queathed a fund upon trust for L. during his life, 
& after his decease for his children as he should by 
will appoint, & in default of appointment for his 
children, who being sons should attain twenty-one, 
or being daughters should attain that age or marry, 
in equal shares. Testator empowcred the trustees, 
at any time or times during the life of L., to apply 
any part of the fund not exceeding one moiety in 
or towards the preferment or advancement of L. 
or otherwise for his benefit as the trustees should in 
their discretion think fit. At the date of the will 
L. was thirty years of age, & had been married 
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of share.}—BUDGE v. DODSON (1886), 
4 N. Ze L. R. 160.—N.Z. 


a 


Re Harz’s SETTLEMENT 
e Z. L. R. 169.—-N.Z. 


m. -}~ALEXANDER’S TRUASTERS 
(1873), 45 So. Jur. 515; 10 8s. L. R. 
§35.—-SCOT. 


earenie 
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Sect. 5.— Maintenance and advancement : Sub-sect. 


2, Sects. 6 & 7: Sub-scel. 1, A.) 


for nearly three ycars :—Held: the trustees might 
apply one moiety of the trust fund in payment 
of debts incurred by L., the interest on which 
absorbed nearly the ehole of L.’s income, & the 
principal of which he was unable to pay out of his 
own resources.—LOWTHER v. BENTINCK (1874), 
L. R. 19 Eq. 166; 441. J. Ch. 197; 311. T. 719; 


23 W. Tt. 156. 
Annotations :—Consd. Re errr | wil (igre) 1 Ch. 
Molyneux v. Fletchor, [1898] Q. 648. peta: Tee 
Brittlebank eer An Bilthobank Masi, 30 W. R. 99; 
Re Price (1887 b. 603; 
Tate (1891), AM a “Oh. 326. 


2281. Settlement containing power of advance- 
ment, power of appointment & hotchpot clause— 
Part of fund paid to infant——Prima facie attributable 
to advancement clause.|—-A settlement contained 
a power of advancement, a power of appointment, 
& a hotchpot clause, applicable to the former & 
not to the latter. Part of the trust fund having 
been taken out of the settlement & paid over to a 
child without stating under which power :—Held : 
it was prima facie attributable to the advancement 
clause, & this was confirmed by subsequent memo- 
randa in the handwriting of the donee of the power. 
—He GossET’s SETTLEMENT (1854), 19 Beav. 529 ; 


52 H.R. 156. 
Annotation :—Consd. Fe Fox, Wodohouse v. Fox, [1904] 
1 Ch, 480, 


ite Stanger, Moorsom v, 


2282. Power of advancement during minority— 
Cannot be exercised in favour of person over 
twenty-one.|— Under a will a mothcr was tenant 
for life of a fund, to her separate use, without power 
of anticipation. After her death the fund was to 
go to her children as she should appoint by deed or 
will, &, in default of appointment, among her 
children equally, the shares of sons being vested at 
twenty-one, & the shares of daughters at twenty- 
one or marriage. The trustees had power to 
advance the whole or any part of the share to 
which each of the children ‘“ being a minor ’”’ was 
actually or presumptively entitled :—Held: there 
was no power, even with the consent of the mother, 
to make an advancement to a son who had attained 
twenty-one.—CLARKE v. Iloaa@ (1871), 19 W. TR. 
G17, L. JJ. 

2283. Consent of tenant tor life to exercise of 
power—Tenant for life assigning interest by mort- 
gage—Tenant for life unable to consent—Trustees 
cannot exercise power.|—A. being tenant for life 
of a fund under a settlement which empowered the 
trustecs with his consent to advance part of the 

resumplive share of a child, assigned his life 
interest in the fund by way of mtge. to pltf. :-— 
Held: the trustees might be restrained from 
making any advancement to a son of A. during A.’s 
life, he having by executing the mtge. lost his 
ait Le consent.—NOTTIDGE v. GREEN (1875), 33 
2284. Interest paid on sum advanced in testator’s 





interest.]|—Testator had advanced by way of loan 
to deft., one of his children, a sum of £2,000, upon 
which sum interest was paid during testator’s 
lifetime. Testator, by his will, devised & be- 
queathed all his property, both real & personal, to 
trustees on trust to permit his widow to receive 
the income actually Mela he by such property, 
howsoever constituted or invested, during widow- 
hood, & subject thereto on trust for his child, if only 
one, or all his children equally if more than one, 
who being a son or sons should attain the age of 


PART III. SECT. 6. DiBpRs v. 
n. decumulations of unapplied in- N.S. W. 
come-—— Income of resduary estate.}— 


BARRINGTON 
Ww L. n. (Eq.) 149.—AUS. 
0. ——.]— GRAHAM Vv. 
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twenty-one years, or being a daughter or daughters 
should attain that age or marry. The will con- 
tained a proviso that any advances made by testa- 
tor to any child or to the husband of any child in 
his lifetime, together with interest on such advances, 
as charged against such child or her husband in his 
private memorandum book in his own handwriting, 
should, according to the amount thereof, be taken 
in full or in part satisfaction of his or her share in 
testator’s property, unless testator should other- 
wise declare by writing under his hand. The sum 
advanced to deft. was charged against him in the 
testator’s memorandum book, & such book con- 
tained an entry as follows: ‘‘ This is the memo- 
randum book named in my will as containing the 
advances made by me to my children or their 
husbands to be taken in satisfaction of their 
respective shares in my estate ’’ :—Held: testa- 
tor’s widow was entitled to receive from deft. 
during her life, as part of the annual income given 
to her by the will, interest on the sum of £2,000.— 
LIMrus v. ARNOLD (1884), 15 Q. B. D. 300; 5 
L. J. Q. B. 85; 383 W. BR. 537, C. A. 


pattie waste ‘-— Consd. Re Warde, Warde v. Ridgway ree 
i ae eee 35; Re Trollope, Game v. Trollope, [1915] 


2285. Advancement on account of expectant 
interest—Interest in the event of issue—Presumption 
in favour of possibility of issue.|—If property is 
given to a person in the event of another having 
children, the ct. will treat the first person as having 
an interest in the property during the life of the 
other, even although such other is a woman past 
the natural age for child-bearing. 

Under a will the children of L. were entitled to 
shares in certain trust funds in the event of H. 
having children, & in the event of TI. having no 
children the funds were undisposed of. The will 
gave the trustee power to make advances to the 
children of L. on account of their “ then expectant 
presumptive or then vested’’ shares. HU. was a 
widow of fifty-four years of age & had never had a 
child :—/Teld: the power of advancement was 
exercisable during the life of II1.—Re HOocKkINa, 
MICHELL v. LOE, [1898] 2 Ch. 507; 67 L. J. Ch. 
662; 70 L. T. ae 47 W. R. 114, C. A. 
Annotations :-—-Cons Re Cazenove, Perkin v. Bland er ; 

oer 181. mod te White, White v. Kdmond, (1901) 

Advancement to infants generally.| — See 
Equity, Vol. XX., pp. 457-463, Nos. 1821-1889 ; 
INFANTS, Vol. XXVIII., pp. 250-255, Nos. 
1063-1110. 

Hotchpot of advances.]—Sce WILLS. 

Directions as to advancement— Delegation of 
powers.|— See Powers, Vol. XXXVII., pp. 408, 
409, Nos. 186, 187. 


Sect. 6.—ACCUMULATIONS. 

See, generally, INFANTS, Vol. XXVIII., pp. 223- 
226, 249, 250, Nos. 822-888, 1056-1061. 

2286. Discretion of trustees as to accumulation— 
Trustees unable to agree—Determination of ques- 
tion by court.|—Under a settlement, discretionary 
power over a fund of £500 a year was given to two 
trustees upon trust, to apply it to the maintenance 
of an infant, or else in Hie discretion to accumu- 
late it, & if the trustees did not apply the Fivemt to 
either of these objects, it was to be paid 
They both agreed the fund was not Laan me Me 
maintenance, but differed in the question of 
accumulation :—Held: as the maintenance was 


(1804), 15 TRUSTEES (1863), 1 Macph. (Ct. of 
Sess.) 392; 35 Se. Jur. 240.—S8COT. 
GRAHAM’S p. —— j= LOGAN’S TRUSTEES ct. 
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amply provided for, & the ct. in the exercise of its 
discretion on the point, when the trustees differed, 
thought the accumulation unnecessary, W. was 
entitled until further order.—WINDHAM v. COOPER 
(1871), 24 L. T. 793. 

2287. Accumulation for fixed perlod—For person 
then entitied to real estate in strict settlement— 
Disentailing deed by tenant for life.) —'lestator 
devised his real estate to trustees to the use of 
his wife for life, & after her decease to the use of 
the first & every other son of his son H. successively 
in tail male with divers remainders over, & he 
directed that during a certain period the trustecs 
should accumulate the rents & profits of his real 
estate & hold the same & the accumulations thereof 
upon trust for the person or persons who at the 
expiration of the period should ‘“‘ under the trusts 
& limitations of this my will be entitled to the 
: ion cnjoyment’”’ of his real estate. 
Upon the death of testator’s widow the first tenant 
in tail executed a disentailing assurance, &, 
although the period of accumulation had not 
expired, claimed to be entitled to the receipt of 
the rents & profits of the estate & to the accumula- 
tions :—JIeld: before the disentailing deed pltf. 
was in possession & enjoyment of his estate tail 
under the limitations of the will subject to the 
trust for accumulation, & notwithstanding the 
disentailing deed he was still in possession under 
the limitations of the will although he had become 
owner in fee; upon the cesser of the period of 
accumulation he, his heirs or assigns, would be 
entitled under the limitations of the will, & no 
one else could be so entitled ; & consequently the 
trust for accumulation could no longer be enforced, 
& he was entitled to be let into possession.—Re 
TREVANION, TREVANION v. LENNOX, [1910] 2 Ch. 
538; 80 L. J. Ch. 938; 103 L. T. 212; 54 Sol. 
Jo. 749. 

Annotation :—Refd, Ie Fowler, Fowler v. Fowler, [1917] 

2 Ch. 307. 


2288. Accumulations of unapplied income — 
Income of residuary estate—Part of capital of re- 
siduary estate.|—By her will, testatrix who died in 
1915 gave her residuary estate upon trust to pay 
or apply or any part of the income thereof towards 
the maintenance & education or otherwise for the 
benefit of her granddaughter F. until she attained 
twenty-one or marricd, &, if she attained twenty- 
one without having previously married, to pay the 
income to I. during her life, &, if she marricd 
before or after attaining twenty-one, to pay the 
income of one moiety of the residuary estate to I. 
during the remainder of her life, & to pay or 
apply the income of the other moiety towards the 
maintenance of J., & after the deaths of I’. & J. 
respectively, to hold the respective moietics upon 
trust for their children respectively. KF. married 
in 1917 & attained twenty-one in 1918 :—Held: 
accumulations of unapplicd income of the resid- 
uary estate existing at the date of the marriage 
formed part of the capital of the residuary estate, 
& did not pass to F.— Re WooLr, PUBLIC TRUSTEE 
v. Lazarus, [1920] 1 Ch. 184; 89 L. J. Ch. 11; 


122 L. T.. 457. 
Annotation :—Refd. Re Ussher, Foster v. Ussher, [1922] 
2 Ch. 321. 


2289, —— -|—Testatrix by her will 
gave, devised & bequeathed all her real & personal 
estate not thereby otherwise disposed of to trustees 
upon trust to sell, call in & convert the same, & 








LOGAN (1896), 23 R. (Ct. of Soss.) 848 ; 
33 Sc. ib R. 638; 48. L. T. 57.—SCOT. 

q. -———.) — Fe a ZIMAN'S TRUST 
(TRUSTEE), {1914} ° L. D. 125.—S. AF. 


r. Accumulated profits.|-—TORRIE v. 
MUNSIE (1832), ose (Ct. of Sess.) 


t. Right 


597; 7 Fac. Coll, 462.—SCOT. 
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ee v. HUNTER (1870), 20 C. P. 456. 
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after paying her funeral & testamentary expenses 
& debts, & the legacies bequeathed by het will or 
any codicil thereto, to invest the residue of the 
moneys, with power from time to time to vary 
such investments & to stand possessed of the 
residuary trust moneys & the investments for the 
{ime being representing the same, thereinafter 
called the residuary trust fund, upon trust to pay 
certain annuities, & subject thereto in trust as to 
two-thirds thereof for the children of her niece 
living at her, testatrix’s, death, who being males 
attained the age of twenty-five years, or being 
females attained that age or married in equal 
shares. Then after providing that the share of 
any child dying under the age of twenty-five years 
without having been married should accrue to the 
other children’s shares, testatrix declared that tho 
share or shares original or accruing to which each 
of such children acquiring a vested interest should 
be entitled in the residuary trust funds should be 
settled upon trusts under which cach child took a 
life interest only. 

Pitf. was a daughter of testatrix’s niece who had 
married, & she took out this summons to have it 
determined whether or not she was absolutely 
entitled to the accumulations of the income of her 
share between the date of testatrix’s death & of 
her attaining a vested interest :—Held: pltf.’s 
share in the residuary trust funds directed to be 
settled included not only the corpus but also the 
accumulation of income of the share, & pltf. was 
therefore not entitled to the accumulation but only 
to income produced from their investment.—IRe 
Mrnuor, ALVAREZ v. DovGson, [1922] 1 Ch. 312 ; 
91 L. J. Ch. 393; 126 f. T. 562; 668 Sol. Jo. 
QAO, A. 


Secr. 7. - LITIGATION WITH THIRD PARTIES. 
Sub-seci. 1.—Procerpines By AND AGAINST 
TRUSTEES, 

A, In General. 

2290. Right of trustee to sue—General rule.| ~ 
Tf A. is trustee for B., A. can sue on behalf of B. 
(JAMES, L.J.)—Lioyn’s v. Warver (1880), 16 
Ch. D. 290; 50 L. J. Ch. 110; 43 L. V. 4815; 20 

W. RR. 452, ©. A. 
Annotations :—Refd. Re Klavell, Murray v. Flavell (1885), 

25 Ch. D. 89; Shepheard v. Bray, [1906) 2 Ch. 235; 

Jie Cavendish Browne's Settimt. Trusts, Horner v. Rawle 


(1916), 61 Sol, Jo. 27; Barker v. Stickney, [1918] 2 K. B. 
Mentd. Z?e Crace, Balfour v. Crace, 1902) 1 Ch. 733. 





356, 

2291. - Action on bond.]—-LamB v. VICE, No. 
2344, post. 

2292 Trustee not having executed settle- 





ment.]—In the drafts of the articles founded on the 
proposals, & also in the second articles, pltf. was 
named as a trustee, & had accepted the trust, 
& was recognised in that character before & after 
the marriage :—JIeld: he had sufficient interest 
to sustain the suit, though he had not executed any 
of the decds.—Cook v. Fryer (1842), 1 Hare, 
498; 111.3. Ch. 284; 6Jur. 479 ; 66 BH. BR. 1128. 
Annotation :—Mentd. Hobson v. Ferraby (1846), 2 Coll. 412. 
2293. ——— In respect of goods in possession 
of cestui que trust—Trespass.]|—Where goods are 
assigned as security for an advance of money, upon 
trust to permit the assignor to remain in pos- 
session of them until default in payment at the 
time stipulated, & upon further trust to sell them 


a. ——.]— ELLIOTT 0. Hatzio 
Prairie, Lip. (B. C.) (1913), 24 
W.L. RR. 974.—CAN. 

b. ——.] — SRIMANT YARLAGADDA 


MALLIKARJUNA PrRasaDA Nayupu 
BAHADUR GARU (RAJAH) Vv. MAKERLA 
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A. & B.] 


upon such default being made—the assignee has a 
sufficient possession to enable him to maintain 
trespass against a wrongdoer.—WHITE v. MORRIS 
(1852), 11 C. B. 1015; 21 L. J. C. P. 185; 18 
L. T. O. S. 256 ; 16 Jur. 500; 138 E. R. 778. 
Annotations :—Apld. Barker v. Furlong, [1891] 2 Ch. 172. 
Mentd. Haylock v. Sis (1853), 1 K. & B. 471; Bowes 
v. Foster (1858), 2 I N. 779; Burling v. Harley TY 
H. &N. 271; A‘ Maton Lennard (1858), 6 H. L. 0. 
2294. ——— Conversion.}|—-The coe on ‘of 
chattels by a cestui que trust in accordance with 
the provisions of the trust instrument is in law the 
possession of the trustees, who can maintain an 
action against a wrongdoer for the conversion of 
the chattels.—BARKER v. FURLONG, [1891] 2 Ch. 
172; 60 J. J. Ch. 368; 64 L. T. 411; 39 W. BR. 
621; 77. L. R. 406. 


Annotations :—Mentd. Consolidated Co. v. 
1 Q,. on Ie Maguus, Ea px. 





Curtis, [1892] 
Salaman (1910), 80 


2295. ——— On promissory note—Application of 
Statute of Limitations.|—Testator bequeathed to 
his two daughters £250 each, to be paid when they 
arrived at the age of twenty-one; & till that 
Pouce the expenses of board, clothes, & education 

be borne & paid by his exors. Ue appointed 
exors. & also trustees, & with all necessary powers 
to fulfil the will. At a mecting of the trustees & 
exors., for the purpose of settling testator’s affairs, 
the exors. paid over to the trustees (inter alia) 
the sum of £500, to be set apart for the payment of 
the legacies to the daughters when they attained 
the age of twenty-one. This sum was afterwards 
lent by the trustees to the pltf. on a promissory 
note which described them as “trustees acting 
under the will of the late W.,” testator :—Held : 
a payment of principal & interest to one of the 
legatces within six years was sufficient to take the 
case out of the above Act, & the trustees had a 
right to maintain an action on the note.—MEGGIN- 
50N v. HARPER (1834), 2 Cr. & M. 3822; 4 Tyr. 94; 
JL. J. Wx. 50; 149 E.R. 781. 

2295a. Action contrary to interests of trust 
estate.|.—Twica & FRANKS v. Mason (1916), 50 
LL. T. 173, H. LL. 

2296. Liability to be sued—Personal Hability— 
—Contract by trustees.|--It is competent for a 
trustee to contract by apt words in such a manner 
as to bind only his trust estate; but whether in 
any particular case the contract of a trustee is 
one which binds himself personally, or is to be 
satisfied only out of the trust estate, is a question 
of construction to be decided with reference to 
the circumstances of the case.—MUIR v. CITY OF 
GLASGOW BANK ere 4 App. Cas. 337; 40 L. T. 
339; 27 W. R. 603, 


Annotations : s—Refd. Re ie of Glasgow Bank, Bell’s Caso 
(1879), 4 App. Cas. 550; Re City of Glasgow Bank, 
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Buchan’s Case (1879), 4 so Cate), & of Glas- 


Pee ae Sal 

gow Bank, Mitohell’s Case ), 4 Bias 67 bebe 
. Somervail (1879), 4 A P. Cas. 648 ill espie v. City of 

Glaarow ear oes M. G., [189 

: a a tobinson’ Me Sct Tiane v. OMe Reseed 


2297, ——— Covenant ‘‘ as such trustees.’’] 
—A covenant, by the trustees of deceased mtgor., 
‘as such trustees, but not so as to create an 

personal liability,’ to pay the mtge. debt 
indemnify the estate of deceased co-mtgor., 
involves the personal liability of the covenantors.— 





WATLING v. LEWIs, [1911] 1 Ch. 414; 80 L. J. 
Ch. 242; 104 L. T. 132. 
notations :-—Retd. Hie oo a Sottlmt., Grant v. 


An 
Hobbs (1911), 28 T. R. 121; Re Tewkesbury Gas Co., 
Tysoe v. The Co., (tory 2 Ch. 279. 

2298. ——.]—-By his marriage settle- 
ment RK. assigned funds to trustees upon trusts 
under which he took a protected life interest, & the 
trustees were empowered to pay his debts & for 
that purpose to raise money upon his request in 
writing. In Nov. 1906, he committed an act of 
bkpcy., on which he was adjudicated bkpt. in 
Apr. 1907. In Dec. 1906, he signed a request to 
the trustees to raise £800 for payment of his debts. 
They borrowed the moncy from G. & executed a 
mitge., in which they covenanted ‘‘ as such trustees 
but not otherwise”? to repay the money with 
interest at 6 per cent. G. brought this action to 
enforce his security :—Weld: the covenant did 
not bind the trustees personally.— Ite RoBINSON’S 
SETTLEMENT, GANT v. Ilopns, [1912] 1 Ch. 7173 
81 L. J. Ch. 893 ; 106 1. T. 443 ; 28 T. L. R. 298, 


C. A. 

A Tel ones -~Mentd. Edzelow v. Mack lwee, 
K. B. 205 ; Lipton v. Powell, beet) 2K. B. 51 
Hicharivoz, 11927) 1 K. LB. 448 
2299. Service of summons on trustees—Service 

on cestui que trust dispensed with.|—Service of the 

summons on the children of the tenant for life 
was dispensed with, their interests being suffi- 
ciently represented by the trustees, who had been 
served.—Re BROwN’s WILL (1884), 27 Ch. D. 179 ; 

53 L. J. Ch. 921; 51 L. T. 156; 32 W. R. 894. 
See, also, ExrEcutors, Vol. XXIV., pp. 716- 

750, Nos. 7434-7789. 








{1918] 1 
; Pirle v. 


B. When cestuis que trust must be Parties. 
2300. General rule.|—A cestui que trust must in 
all cases be a party, but the trustee need not, 
especially if cestui que trust undertakes for him.— 
Kmk v. CLARK (1708), Prec. Ch. 275; 2 Iq. Cas. 
Abr. 165; 24 K. R. 133, L. C. 

Annotation :—Mentd. Brown v. Carter (1801), 5 Ves. 862. 
2301. Action for specific performance.| — 
person who makes a contract as trustee i 
others, cannot sustain a suit for specific per- 
formance, without joining them along with him. 
If his cestuis que trust are the members of a 
numerous company, some of them, suing on behalf 





G.) 535.-—-CAN. 


SRIDEVAMMA (1897), I. ht. 20 Mad. 
162; L. Re 2296 Il. 


eee 5; 24 Ind. App. 3: iOw.N. 
ee .—IND 
——.]-—- HILL v. O'CONNOR (1852), 

cae. Jur. 185.—IR. 

d. ——— .J— DAWSON v. LEPPER (1892), 
29L. R. Ir. 211.—IR. 

0. -]}— Murray & M‘'MASTER 
(THOMPSON'S Lael th ee MUIR (1867), 
40 Sc. Jur. 83. --SCOT 





2296 iii. 





2296 iv. 
trustecs, 
owers, 








ation it me oF & 30 
: ( ry) ess.) 297; JcHRLICH Vv. RAND 
R. 21) ; 9S. L. T. 305. —SCOT, SUPPLY as LTD., 
———-.]—LEE’s TRUSTEES v. DUNN, | —S. AF 


(1913) Ss. ct (H. L.) 12.—8COT. 

2296 i. Liability to be sued—Personal 
liability — Contract trustecs.) — 
LIVINGSTONE v. BOULARDARIE SCHOOL 
TRUSTEES (1880), 13 N.S. R. (1 R. & 


Money 





FAIRBANKS (1893), | 23 8S. C. R. 79.— 
CAN. 


CAMPBELL (1842), 1 Bell. Sc. App. 428. 
—S8COT. 


——.}- Atcommon law 
by duly exercising their 
; p do not render themselves 
M‘DoOUGALL | }iable personally to third persons.— 
Cop STORAGE & 
{1911] T. P. D. 170. 


h. had & received.}— 
When money is ronelvod in the exect- 
tion of a trust, money had & received 
cannot be maintained 
tees so long as such trus 


—McPHERSON v. 
2 C. PP. 57.—CAN 
k. .]— ASSETS Co. v. 
TRUSTEES (1904), 41 Sc. L. R. 
SCOT. 


PRovupFOOT (1854), 
— — .}+- FRASER Uv. . 
BAIN’s 
617.— 





——.]— GORDON vz. 
l. Irregularity waived by trustee in 
proceedings at law—Beneficiary unable 
to intervene.}—A cestui que trust cannot 
either in an application at law or by 
proceedin in equity, intervene to 
revent the effect of a waiver by his 
rustee of anirre arity in proceedings 
at law to wel ue trustee is a 
GER RUTHERFORD 

Prsss), 3 Manet La R. ‘39 1.—CAN. 


PART III. SECT. 7, SUB-SECT. 1.—B. 


300 i. General rule.]—-BIFIELD v. 


t the trus- 2 
TAYLOR (1828), 1 Mol. 193.—IR. 


remains open. 
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of themselves & all the other members, ought to 
join with him as co-pltfs.— ANON. (1825), 3 L. J. 
O. S. Ch. 99. 

2302. Action for redemption of mortgage.]— 
To a bill for the redemption of a mtge. term all the 
cestuis que trust interested in the produce of the 
term, as residuary legatees under the mtgee.’s 
will, are necessary parties; although they are 
numerous & the property small, & although the 
trustees have power to give a discharge to pur- 
chasers.—-OsBOURN v. FaLLows (1830), 1 Russ. & 
M. 741; 39 E. R. 284, L. C. 

Annotation :—Mentd. Davis v. Chanter (1848), 2 Ph. 545. 


2303. |—-The mtgor. of one property 
assigned the equity of redemption & afterwards 
irae. he another property to the mtgee. of the 
first. he assignee of the equity of redemption 
having brought an action to redeem the first 
property, the mtgee. claimed to consolidate the 
mtges. :—Held: under R. S. (., Ord. 16, r. 7, 
trustees of an equity of redemption sufficiently 
represent their cestuis que {rust in a redemption 
sult, no direction to the contrary having been made 
by the ct.—JENNINGS v. JORDAN (1881), 6 App. 
Cas. 698; 51 L. J. Ch. 120; 45 1. T. 593; 30 
W. R. 369, H. L.; affy. S. C. sub nom. Miss v. 
JENNINGS (1880), 13 Ch. D. 639, C. A. 


Annotations :—Apld. Doble v. Manley (1885), 54 L. J. Ch. 
636. Distd, Francis v. Harrison (1889), 43 Ch. D. 183, 
d. Andrews v. City Permanent Benefit Bidg. Soc. 


Men 
1881), 44 L. T. 641; Harter v. Colman (1882), 19 Ch. D. 


30; Atherley v. Barnett Pay» 52 L. T. 736; Bird v. 
Wenn (1886), 33 Ch. D. 215; Mutual Life Assce. Soc. v. 
nie ee (1888), 32 Ch. D. 460; Harris v. Tubb (1889), 
60 L. T. 699; Griffith v. Pound (1890), 45 Ch. D. 553; 

Wavell v. Mitchell (1891), 64 L. T. 560; Minter v. Carr, 

[1894] 3 Ch. 498: Biddulph v. Billiter-Stroet Offices Co. 

(1895), 72 L. T. 834; Pledge v. White, [1896] A. C. 187; 

Riley v. Hall serra 79 L. T. 244; TWughes v. Britannia 

Permanent Benefit Bldg. Soc., [1906] 2 Ch. 607. 

2304. Action to forclose mortgage.|] — In a 
foreclosure action a mtgor. having conveyed the 
equity of redemption together with other property 
to a trustee in trust for scheduled creditors :— 
Held: the trustee sufficiently represented the 
creditors.— DOBLE v. MANLEY (1885), as reported 
in, 64 L. J. Ch. 636. 

Annotations :—Mentd. Tufdnell v. Nicholls (1887), 56 L. T. 

152; Smithett v. Hosketh (1890), 44 Ch. D. 161. 

2305, .—A mtgee. who is trustee of his 
mtge. for the beneficial owners of the mtge. 
money, & who has become bkpt., cannot, as deft. 
to a foreclosure action by a prior mtgee., properly 
represent his cestut que trust, but, notwithstanding 
R. 8S. C., Ord. 16, r. 8, the cestuis que trust are 
necessary parties to the action.—FRANCIS  v. 
HARRISON (1889), 43 Ch. D. 183; 59 L. J. Ch. 248 ; 
61 L. T. 667; 38 W. R. 329. 


Annotations :—Consd. Griffith v. Pound (1890), 45 Ch. D. 
553; Re De Leeuw, Jakens v. Central Advance & Discount 
aig a (1922) 2 Ch. 540. Refd. Aylward v. Lewis (1891), 
64 L. T, 250; Wavell v. Mitchell (1891), 64 L. T. 560. 


2306. Action to set aside trust deed.]|—A father 
being indebted to his children, assigned property 
to a trustee to pay them; the children were not 
parties to the deed, but were cognisant thereof :— 
Held: in a suit by the creditors to set aside the 
deed, the children were necessary parties, & the 
cause could not proceed without them.— 
TRENCHARD v. FincH (1835), 1 Coop. temp. Cott. 
370; 4L.J.Ch. 177; 47 E. RB. 901. 

2307, ———.]—Bill to set aside a settlement as 








es Oe I el i a ah ah a ee ae 
sufficiently represented their intercsts, ——.,) — 
& they need not be parties to a bill 
iinpeaching the trust deed as fraudu- 
lent against creditors.—THNOMTBON v. 


m. Action for account.) — WENT- 
WORTH v. TOMPSON (1859), 2 Legge, 


23021. Action for redemption of mort- 
gage.|—KERR v. Murray (1857), 6 
Gr. 343.—CAN. 


23061. Action (o set aside trust deed. }— 
Where the tenant for life was trustee, & 
after the cesser of other estates, was to 
hold the estate for the benefit of the 


children of C.:—Held: the tee 1238.— AUS. 
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having been obtained from plitf. fraudulently & 
by means of misrepresentation & undue influence 
acquired over her by the trustees. One of the 
trustees was entitled to one-twelfth of the trust 
fund, subject to the life interest of pltf. The 
trustees were the only defts. to this bill. On an 
objection for want of parties :—IJIeld: (1) not- 
withstanding 15 & 16 Vict. c. 86, 8. 42, r. 9, & s. 51, 
the question at issue in the cause could not be 
tried in the presence of the trustees only, without 
any of the absent persons beneficially interested 
under the settlement; (2) it was not necessary 
that all such persons should be made parties, 
although some of them, not being next of kin of 
the settlor, must be so; & cause ordered to stand 
over, that one of the infants, not being next of 
kin, might appear by counsel at the hearing.— 
READ v. PREST (1854), 1 K. & J. 183; 69 E.R. 
421; sub nom. REED v. PkEST, 24 IL. T. O. S. 
106; 3 W. RR. 30. 

2308. ——— Cestuis que trust not improper 
parties.!--(1) The trustees of a settlement who are 
defts. to an action successfully brought against 
them to set aside the settlement aro entitled, if 
they have acted properly in the discharge of their 
duties as trustees & not put pltf. to unnecessary 
expense, to retain their costs of the action, as 
between solr. & client, out of the trust fund before 
handing it over under the judgment. 

(2) An action having been brought by a settlor’s 
trustee in bhpcy. against the trustees of the 
settlement of the settlor’s own property to set 
aside limitations cutting down his life interest in 
the event of his bkpcy., the beneficiaries taking 
under the limitations over were subsequently 
added by pltf. as defts. at the suggestion of defts. 
the trustees, & at the trial appeared to defend 
separately from their co-defts. tho trustees. The 
action being successful, the trustees were allowed 
to retain their costs as between solr. & client out of 
income in their hands, but the beneficiarics, having 
chosen to defend, although they had been un- 
necessarily, but not improperly, made parties, 
were not allowed any costs. 

These beneficiaries are, in my opinion, unneces- 
sary parties, but it does not follow that they are 
improper parties (KEKEWICH, J.).—-MERRY vv. 
POWNALL, {1898] 1 Ch. 806; 67 L. J. Ch. 162; 
78 L. T. 146; 46 W. R. 487; 42 Sol. Jo. 213. 


Annotation :—As to (2) Refd. Ideal Bedding Co. v. Holland, 
{1907] 2 Ch. 157. 


2309. Action by creditors of testator.|—-In a suit 
since the 30th Order of Aug. 1841, to establish 
the claims of creditors of testator against his real 
estate devised, legatees, whose legacies are charged 
on such real estate, are not necessary parties, where 
there are devisecs in trust, having the powers 
specified in the Order.—WarD v. BAssETY (1846), 
5 Hare, 179; 67 EE. R. 877. 

2310. Action for recovery of trust funds.]— 
Hors.LeEy v. FAWCETT, No. 2824, post 

2311. .|—A trustee may sue to recover the 
fund for the benefit of all persons interested in the 
trust without making his cestwis que trust parties.— 
GLEGG v. Rees (1871), 7 Ch. App. 71; 41 1. J. Ch. 
243; 25 L. T. 612; 20 W. R. 193, C. A.3 revag. 
S. C. sub nom. REES v. GLEGG, 19 W. R. 1020. 
Aeanon :~Refd. Ie Sanders’ Trusts (1878), 47 L. J. Ch. 





n. A PIKLAN v. MACOBOY 
(1870), 1 Vv. R. 85.—AUS. 

o. Action attacking trust estate.)-—— 
In a suit by trustees to reduce into 
ossession the trust estate, & in which 
be existence of the trust estate is 
called in question by deft., the cestuis 
que trust are necessary parties.— 


7194. 
Sect. 7.—Intigation with third parties : Sub-sect. 1, 
B., C. & D.]) 
2312. By new trustee against old trustee.}— 





A newly appointed trustee of a will brought an 
action against an old trustee & the representatives 
of two deceased trustees to compel them to make 
good losses arising from investments negligently 
made on insufficient security more than six years 
before the action. R. the exor. of D. one of 
deceased trustees, had after D.’s death issued the 
proper statutory advertisements & administered 
he estate, retaining in hand two legacies which 
had been bequeathed to him on trust. By leave 
of the ct. at the trial the statement of claim was 
amended to make it a claim against R. as trustee 
of the legacies & to follow the legacies into his 
hands. HK. to be at liberty to claim the benefit 
of any statutes of limitation:—WHeld: having 
regard to It. S. C., Ord. 16, r. 8, the cestuis que trust 
of the legacies were not necessary parties to the 
action.—liec BOWDEN, ANDREW v. COOPER (1890), 
ie ae D. 444; 59 L. J. Ch. 815; 39 W. R. 219, 
Annotations :—Refd. How v. Winterton, [1896] 2 Ch. 626. 

Mentd. fe Somerset, Somerset v. Poulett, [1894] 1 Ch. 


231; Mara v. Browne, {1895] 2 Ch. 69; te Allsop, 
Whittaker v. Bamford, [1914] 1 Ch. 1. 


2313. Action for foreclosure of mortgage.] — 
Upon a claim by a mtgee. against mtgors., & 
against the trustees under an assignment of the 
equity of redemption for the beneilt of the mtgors., 
creditors whose names appeared in a schedule to 
the deed which they executed :—Held: although 
the deed gave the trustees a power of sale, with a 
clause making their receipts good discharges ; the 
scheduled creditors were necessary parties to the 
suit.—THOMAS v. DUNNING (1852), 5 De G. & Sm. 
618; 20L. T. 0. S. 60; 64 E.R. 1269. 








2314. -|—SHAW v. HARDINGHAM (1855), 2 
W. R. 657 
2315. .]—In a foreclosure suit against the 


devisee in trust of the mtgor. :—-Held: the devisee 
in trust sufficiently represented the persons 
beneficially interested. —-WILKINS v. RuEeVEs (1855), 
3 Eq. Rep. 494; 24 L. T. O. S. 387; 3 W. K. 305. 

2316. -]—In a foreclosure action, the 
trustees & exors. of the will of a deceased mtgor. 
sufficiently represent the estate of the mtgor. for 
all the purposes of the action ; & it is not necessary 
to bring the cestui que trust before the ct.—e 
eee WAVELL v. Mirci1eLL (1892), 65 L. T. 

2317. —-~—.J—L. by a 
Mar. 25, 1879, made an equitable mtge. of certain 
property to B. & J. L. died in 1886, having by his 
will given all his real & personal estate to trustees 
upon trust for sale & conversion, & in the events 
which happened to set aside the sum of £700, & 
stand possessed thereof upon trust to pay the 
income to his son S., until the youngest child of 
his son should attain twenty-one, & then, if his 
son’s children should not receive £700, to which 
they would then be entitled under a certain 
settlement, upon trust for the children, & subject 
thereto he gave all his real & personal estate in 
trust for his son S. He appointed S. & other 
trustees & exors. of his will; but, owing to their 
death or disclaimer, S. became the sole trustee of, 
& alone proved the will. In 1890 the equitable 
mtgees. B. & J., commenced a foreclosure action 





memorandum dated | 
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making S. & his eldest daughter, the only one of 
his children who had attained twenty-one, & a 
second mtgec. defts. An order for foreclosure 
absolute was made on Mar. 20, 1891, & on Aug. 1, 
1891, B. & J. entered into a contract for sale 
of the mortgaged property as absolute owners. 
The purchaser objected that the infant children 
of S., ought to have been parties to the foreclosure 
action; that they were not foreclosed, & must 
join in the conveyance. The vendor declined to 
make them parties :—Held: as S. was exor. as 
well as trustee of L.’s will, his infant children were 
sufficiently represented by him, & the requisition 
was sufficiently answered.—I’e Booty & KETTLE- 
WELL’s Contract (1892), 62 L. J. Ch. 40; 67 
L. T. 550; 3 R. 93. 

2318. Action for sale & partition.]}—-In an 
action for sale & partition, pltfs. were trustees for 
sale of two-thirds of certain leaschold property, & 
defts. were trustees for sale of the remaining third 
part after the death of a tenant for life. The 
cestuis que trust not being parties :—Held: the 
trustees for sale sufficiently represented their 
cestuis que trust, & a sale & partition were directed 
without notice to the parties beneficially interested. 
—STracE v. GAGE (1878), 8 Ch. D. 451; 47 L. J. 
Ch. 608; 38 L. T. 843; 26 W. R. 605. 

Annotation Reta, Re Kemnal & Still’s Contract, [1923] 


2319. Action for recovery of title deeds—Trust 
estate fraudulently mortgaged.|- A son who was 
heir-at-law to his father, who was one of the exors. 
& trustees of his father’s will, though he had not 
proved the will, & whose Christian names & 
description were identical with those of his father, 
after his father’s death, executed mtges. of free- 
hold & leasehold property of the father & applied 
the mtge. money to his own purposes. Je handed 
over the title deeds to the mtgees. The trans- 
action took place without the knowledge of his 
mother & sister, who were co-trustees & co- 
extrices. with him, & who had proved the will. 
The will had not been registered in the Middlesex 
Registry, though the property was situate in that 
county. The mtge. deeds were registered. ‘They 
purported to be executed by the absolute owner of 
the property, & the solr. who acted for both parties 
believed the son to be the absolute owner. The 
son told him nothing about the father’s will. 
The solr. searched the Middlesex Registry. The 
son took a beneficial interest under the trusts of 
the father’s will. After the son’s death the fraud 
was discovered, & the mother & sister, as trustees 
of the father’s will, brought an action against the 
mtgees., claiming a declaration that the mtges. 
were void against them, & delivery up of the title 
deeds. The other beneficiaries under the will were 
made defts.:—Held: inasmuch as, by virtue of 
R. 8S. C., Ord. 16, r. 7, trustees may sue on behalf 
of their cestuis que trust, beneficiaries ought not to 
have been made parties to the action.— Ite COOPER, 
COOPER v. VESEY (1882), 20 Ch. D. 611; 51 5. J. 
Ch. 862; 47 L. T. 89; 30 W. R. 648, O. A. 


Annotations :-—Mentd. Manners v. Mew (1885), 29 Ch. D. 
725; Brocklesby v. Temperance Permanent Bldg. Soc., 
[1893] 3 Ch. 180; Re Ingham, Jones v. Ingham, [1893] 
1 Ch. 352; Re Do Leeuw, Jakens v. Central Advance & 
Discount Corpn., [1922] 2 Ch. 540. 


2320. Summons to determine construction of 
settlement.|—-On a summons raising a question on 





HOULDING v. POOLE (1850), 1 Gr. 206. 
—CAN, 
Gr. 415.—CAN. 





‘ -}—Where a bill seeks the 

destruction of a trust estate, some or 

one of the cestuis que trust are necessary 

pe Bane v. TRAINOR (1868), 15 
Yr. 252.—CAN. 


me Claim adveree to cestuia que 
LEVELAND v. MODONALD (1850), 1 


yr. Bill to ratse arrears o 
BR eaerg v. TAYLOR (1828), Beat. 91. 


t. Action to enforce sale of land— 


trust.) | Made without consent of benefictaries. }— 
Trustees of land without power of sale 
mado a contract of sale without the 
consent of the beneficiaries. No ratifi- 
cation was alleged, but at the trial a 
ratification was attempted to be set 
up, an action being brought against 


annuity. ] 
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the construction of a settlement the trustees of the 
settlement sufficiently represent the interests of 
children otherwise unrepresented, whether in 
existence or not, who may be entitled under the 
trusts of the settlement.—Re Wuuirina’s SETTLE- 
ri oa - ee (1905] 1 Ch. 96; 

od. , ; Subsequent proceedinys, [1905 
1 Ch. at p. 101, C. A. : die 


Annotation :—Mentd. 2 . 
1 Oh. 458, e Hewett, Kldridge v. Iles, [1918] 


2321. Petition for payment out of money in 
Court.|—On a petition by the three trustees of a 
will who were also trustees for the purposes of the 
Settled Land Acts, & one of them a tenant tor 
life of one moicty as well of the settled estate, for 
payment out of money paid into ct. in respect of 
the purchase-money of land forming part of the 
settled estate taken by a railway co. under its 
compulsory powers, the tenant for life of the other 
moiety & the two remaindermen who appeared by 
one counsel were held to be properly made resps. 
& their costs were ordered to be paid by the railway 
co. under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 80.—Re Piuain, Hz p. MANSEIELD Ry. 
ty [1913] 2 Ch. 326; 821]. J. Ch. 431; 108 L. T. 


C.. Effect of Refusal or Inability of One Trustee 

to Join. 

2322. Whether all trustees must join—Trustee 
not signing deed.J|—In a marriage settlement the 
husband covenanted with three persons, that if his 
wife survived him, his heirs or exors. should pay 
her an annuity for her life. Two of the trustees 
did not sign the deed. ‘The other trustee brought 
an action on the covenant alleging in his declara- 
tion that the other two had not signed the deed :— 
Held: the declaration was bad, & the three 
trustees should have joined.—PETRIE v. Bury 
(1824), 3 B. & C. 353; 5 Dow. & Ry. K. B. 152 ; 
3L.J.0.S. K. B. 29; 107 B. R. 764. 


Annotations :—Refd. Wetherell v. Langston (1817), 1 Mxch. 
634. Mentd. Foley v. Addenbrooke (1843), 4 Q. B. 197; 
Dewhirst v. Jones (1864), 4 New Rep. 343. 


2323. Retired trustee—Whether necessary party 
—<Action for foreclosure by co-trustee.|—Where 
& marriage settlement contained the usual powcr 
to appoint new trustees, & one of the trustees 
relinquished his trust, & a memorandum to that 
effect was indorsed on the settlement, but no new 
trustee was appointed in his room, & after his 
retirement the remaining trustces lent out the 
trust money on mtge. :—Held: the retired trustec 
was & necessary party to a bill of foreclosure of the 
mtged. estate—ADAMS v. PAYNTER (1844), 1 
Coll. 580; 14 L. J. Ch. 53; 41. T. 0.8 103; 63 
K. R. 530; sub nom. ADAMS v. PAYNTER, ADAMS 
v. LLoyp, 8 Jur. 1063. 


Annotation :—Refd. Luke v. South Kensington Hotel Co 
(1879), 11 Ch. D. 121. 


2324. Death of trustee—Right of surviving 
trustee to sue in ownright—Action for use & occu- 
pation.]—-Deft. being in possession of certain 
oe under a lease from two trustees for a 

rm which had expired, a new lease was granted 
for a further term, Bat was executed by one of the 
trustees only. Deft. paid rent to both trustees 
until one of them died; & for the rent due after 





the trustees alone :—Held : the propor 
parties were not before the ct. 
GARFORTH v. Mackay (1888), 6 | mora agains 


. Zz. L. R. §34.— dee 
PART IIL. paar SUB-SECT. 1. 


a. What defence avatlable agatnat trus- 
lees—Delay.)—Pursuers suing astrustees | 525.—CAN. 


tees.J—SMITH v. 





for behoof of beneficiaries whom they 
represent, & Dien of bar on account of 
them is unavailing.— 
LEE’s TRUSTEES v. DUNN, 
(H. L.) 12.—SCOT. 
b. What defence available to trus- 
Trust & LOAN Co. 
oF Upper CANADA (1863), 22 U. ©. R. 
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his death the other trustee brought an action for 
use & occupation :—Held: he might maintain the 
action in his own right, & was not bound to sue as 
surviving trustee.—WHEATLEY v. Boyp (1851), 
7 Exch. 20; 21 L. J. Ex. 39; 18 L. 1. O. S. 66; 
155 E. BR. 838. 

2325. Trustee implicated in loss of trust estate— 
Trustee made defendant.]—It is quite familiar to 
us in equity for two trustees to file a bill to recover 
the trust estate, & if the third trustee has been 
implicated at all in the loss of it, to make that one 
trustee a deft., although you order the trust fund 
to be restored to all for the benefit of the cestuis 
que trust (JESSEL, M.R.).—LUKE v. SouTH KEN- 
SINGTON IloTrEL Co. (1879), 11 Ch. D. 121; 48 
L. J. Ch. 361; 40 L. I. 688; 27 W. R. 514, C. A. 


Annotations :—Mentd, Palmer v. Mallett (1887), 36 Ch. D. 
11; Webb v. Jonas (1888), 39 Ch. D. 660; Ze Continental 
helen o% Kilias v. Continental Oxygon Co., [1897] 


D. Defences Available to and against Trustees. 


2326. What defence available against trustees — 
Action on covenant in lease—Performance of cove- 
nants with assignees of cestui que trust.|—It is 
no defence at law to an action on an indenture of 
lease by the trustee of a party who has become 
bkpt., that defts., the lessees, have performed their 
covenants with the assignees of the cestui que 
trust.—BRITTEN v. BRITYEN (1834), 4 Tyr. 4738 ; 
3 1. J. Ex. 1813; sub nom. Brirren v. PERROTT, 
2 Cr. & M. 597; 149 E. R. 898. 

2327. - Bankruptcy of trustee.|—LAMB v. 
Vick, No. 2344, post. 

2328. —— - Admissibility of statements of cestul 
que trust.) --In an action by trustees, pltfs, are not 
bound by the statements of a party admitted to be 
cestut que trust, unless the nature of the intcrest 
of such party in the trust estate be shown. Semble: 
if it distinctly appear that such party alone is 
entitled to the benefit resulting from the action, 
his statements will be admissible in evidence for 
deft. —MAayY v. TAYLOR (1843), 6 Man. & G. 261 ; 





6 Scott, N. R. 974; 12 L. J.C. P. 3143 11. 8. 
O. S. 256; 7 J. P. 690; 7 Jur. 515; 1384 EB. R. 
891. 

2329. -———- Fraud of trustee—Cestul que trust 


not party to fraud.|—In covenant upon a separa- 
tion deed, by which B. the husband, covenanted 
to pay to A. as trustee tor the wife, certain 
quarterly payments. BK. pleaded, that he was 
induced to make the indenture, & to covenant as 
in the declaration mentioned, through & by 
means of certain false & fraudulent misrepresenta- 
{ions of A. by him made to B., that is to say, by 
A., before & at the time of the making of the 
indenture by B. falsely & fraudulently repre- 
senting that E. the wife of B., was a virtuous & 
moral person, & that he, A., was a virtuous & 
moral person, & fit to be trustee for her for the 
purposes of the indenture, whereas in truth E. was 
not, nor was A. a virtuous & moral person, etc. ; 
that A. had treacherously, etc., seduced HE. then 
being the wife of A. & subsequently to the marriage 
—which last-mentioned facts A. before & at the 
time of the making of the indenture suppressed 
& concealed from B.; that A. so fraudulently 
procured B. to make the indenture, in order that 








c. ——— action for accounting.) — 
HAMELIN v. Newton (Man.), [1919] 
1 Ww. W. lt. 14.—CAN. 


d.——- ——.] — LeircH v. LErrou, 
e. —— Statute of Limitations.}— 
ar %. POWER (1868), 16 W. R. 


{1913} 8. C. 
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he, A., might seduce away HE. from B., & might 
harbour & have access to her for the purpose ot 
continuing the adulterous intercourse; & that 
B. was induced to make the indenture in the 
declaration mentioned, & to covenant as therein 
alleged, through & by means of the false & fraudu- 
lent misrepresentations of pitf., & by reason of the 
suppression & concealment as aforesaid of the 
premises so suppressed & concealed as in the plea 
mentioned, & in ignorance thereof, & not other- 
wise. The jury having found this plea proved. On 
motion for judgment non obstunte veredicto :— 
Held: plea sufficiently showed the deed to be so 
tainted with fraud as to be incapable of being 
enforced in a ct. of law; & the plea might be 
sustained as a general plea of fraud, notwith- 
standing the absence of a direct averment that A. 
knew, at the time he seduced E., that she was the 
wife of B., & it was no answer to this defence, that 
pitf. was suing as a trustce, whose cestui qui trust 
was not shown to have been party to the fraud 
alleged on the record.—EVANS v. EDMONDS 
(1853), 18 C. B. 777; 1C. L. R. 653; 22 L. J. 
©. P. 211; 21 L. T. 'O. S. 155; 17 Jur. 883; 1 
W. R. 412; 138 E. R. 1407. 


Annotations :—Mentd. eerey e Till (1854), 15 C. B. 207; 
etme Barry ( preys C. B. 597 ; Evans v. Carrington 
(1860), 2 De G. F. & J ist: Hige ins ». Samels ar 
2 John. & H. 460; Hart v. Swaine (1877), 7 Ch. D. 42; 
Mathias v. Yetts (1882), 46 L. T. 497; oliffe v. Baker 
ee rh Q. B. D. 255; Dempster v. "Dempster (1887), 

.L. R. 299; Derry v. Peck rit 14 App. Cas. 337; 
Ttulton ‘Hulton, [1916] 2 K. B. 


2330. Intended preach: of trust.] —— A 
debtor to a trust estate is justified in refusing to 
pay his debt where an intended breach of trust, 
in the application of the money when paid, has 
been brought to his knowledge.—LIoNnE v. 
ABERCROMBIE (1882), 46 J. P. 487, D.C. 
et-off.]|—-See Sub-sect. 1, If., post. 

2331. What defence available to trustees — 
Action to set aside mortgage.]—-Trustecs of a mar- 
riage settlement, whereby a mtge. debt was scttled 
substantially for the benefit of A., cannot set up 
the defence of purchasers for valuable con- 
sideration without notice, independently of A. 
when the mtge. is attempted to be set aside on the 
ground of fraud.—SpaIGHT v. COWNE, EDWARDS 


Sub-sect. 1, 








v. SPAIGHT (1863), 1 Hem. & M. 359; 1 New Rep. 
550; 71 E.R. 156. 
E. Set-Off. 
See, generally, SEt-Orr & COUNTERCLAIM, 


Vol. XL., pp. 367 et seq 

2332. Action by rustes against debtor—Whether 
debtor may set off debt due from cestui que trust.|— 
BOTTOMLEY v. BROOKE (1781), cited 1 Term Rep. 
at p. 621. 


Annotations :-—Folld. Rudge v. Birch (1785), cited in 1 
Term Rep. at p. 622. Consd. Winch v. Keeley (1787), 
1 Term Rep. 619; Scholey v. Bs (1 p08). 3 Smith, K. B. 
145; Wake v. Tinkler eye) 6 East, 36. Dbtd. Tucker 
v. Tucker eae): a B. d. 745. Consd. Bedford v. 
Brunton (1834), Bing. aah C. 30 9. Overd. ieee v. 
Pom gen (1599): 8 iixohs. $52. Refd. Master v. Miller (1791), 
Term R 320; Thompson v. Thompson (1821), 9 
pice, ieee Y Giendaw v. oe (1832), 2 Cr. & J. 18 : : 
Me v. ney ie hy . & B. 605; Bailey v. Finch 
(1871), rag “Mentd. Morrison v. Parsons 
(1 810), 3 Tannt. 4 ied 


23338. .|—RupDGE v. Brircu (1785), 
cited in 1 Term Rep. at p. 622; 99 E. R. 1286. 


Annotations -—Consd. Wake v. Tinkler (1812), ae East, 36. 
Dbtd. Tucker v. Tucker (1833), 4 B. & Ad. 745. Consd. 
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f. Adclion by cestui que trust — 
Whether trustee must be made party— 


equitable esta 


Action for eupose. -}~The owner of an 

cannot, notwithstand- 
ing the Judicature Act, proceed 
@ trespasser in his own name. 


TRUSTS AND TRUSTEES. 


Bedford , eee ° Broh. "8 1 Bonk ota . 899; Isbe 
Bowden efd. ater v. Miller 
(1791), 4 Torn & 

2834. ‘jin an action by a trustee to 








recover a debt for t e benefit of the cestwi que trust, 
a debt due from the cestui que trust cannot be set off. 
-—-TUCKER v. TUCKER (1833), 4 B. & Ad. 745; 1 
Nev. & M. K.B.477;2L.J3.K.B.143;110H.R. 636. 
Annotations : Me oe Oulds v. Harrison (1854), 10 y Exch. 

572, Refd. v. Bowden oe xch, 852; 

Watkins v. Clark (7862), 120.B.N 1s 

2335. puta ete of set-off are 
confined to legal debts between the parties, their 
sole object being to prevent cross-actions between 
the same parties.—IsSBERG v. BOWDEN (1853), 8 








Exch. 852; 10. L. R. 722; 22 L. J. Ex. 322 ; 
155 Ei. R. 1590; sub nom. DOWDEN v. IsBy, 1 
W. R. 392. 

Annotations :—Refd. Oulds v. Harrison AL 10 Exch. 
572; Watkins v. Clurk (1862), 12 C. B. Wilson 
». Gabriel ke 4B. & S. 243; Stanger v. ating (1865), 
L. R. 1 Exch. 58; Christie v. ‘Taunton De Aaaglee 

anley 


Te Taaoten, eeinaed: Lane, [1893] 2 Ch. 175 
v. Berkett, [1912] 2K. 329. 

2836. —— cee & MASTERMAN’S BANK 

v. LEIGHTON (1866), L. Rt. 2 Exch. 56; 4 H. & C. 

656; 86L. J. Ex. 33. 

Annotations :—Folld. Bankes v. Jarvis, 1008) 1K. B. 549. 
Refd. Thornton v. Meynera Ger) . 10 C. P. 695; 
Alloway v. Steere (1882), 47 J. 55. "Mentd. Girvin v. 
Grope (1879), 13 Ch. D. 174; St v, Davis (1883), 
Cab. & El. 83; Robinson v. Marsh, [1921] 2 K. B. 640. 


2337. .|—Where pltf. is suing eae 
as trustee, & deft. has a claim against the cestui 
que trust, which, but for the intervention of the 
trust, would have been a legal sct-off, such claim 
can be set off in equity, & therefore, in an action 
at law, can be set off by an equitable plea.— 
THORNTON v. MAYNARD (1875), L. R. 10 C. P. 
695; 44L. J.C. P. 382; 33 L. T. 4383. 


Annotations :—Refd. Aloo & nadia Ry. & Harbour Co. 
». Greenhill (1897), 76 L. 54 entd. Solomon v. 
pe ae Bese): Cab. & El. 83 ; "aatula v. Pintus (1911), 104 


2338. .—Where an action to recover 
a sum of money is brought by a person as agent or 
trustee for a third person, deft. can set up by way of 
set-off & defence to the trustee’s claim, but only 
to the extent of such claim, a counter-claim for 
damages for a larger sum admitted to be due to 
deft. from the third person for whom the action 
is brought, & such counter-claim is a good answer 
to pltf.’s claim.—BANKES v. JaARvis, [1903] 1 
K. B. 649; 72 lL. J. K. B. 267; 88 L. T. 20; 51 


W.R. 412; 19 T. L. R. 190, D. C, 
Annotations :—Distd. McCreagh v. Judd, a8) W.N. 174, 
Refd. Baker v. Adams (1910), 102 L. T’. 


Right of trustees to set-off fee. Part III., 
Sect. 3, sub-sect. 2, ante. 

Trustee’s right of retainer against beneficiaries.] 
—See Part V., Sect. 17, post. 

















SuB-SECT. 2.—PROCEEDINGS By AND AGAINST 
CESTUIS QUE TRUST. 
A. In General. 

2339. Action by cestul que trust—-Whether 
trustee must be made party—Actilon to recover 
trust property—Realty & personalty distinguished.] 
—HARRISON v. Prysk (1740), Barn. Ch. 524; 
27 BK. RR. 664; sub nom. HARRISON v. HARRISON, 


2 Atk. 121, L. C. 
acremar ten :—Retd. Davis v. Bank of England (1824), 2 


2340. Action to recover deed—Trustee 
not charged with breach of trust.|—-KNYE v. 








still bound to sue in the name of bis 
trustee.— ADAMBON v. ADAMSON Geet 
7 A. R. 5923 affd. (1886), 12 8. C. 
563.—CAN. 


ainst 
e is 


Part IIJ.—ADMINISTRATION OF TRUSTS. 
MoorE (1822), 1 Sim. & St. 61; 57 E. R. 24;_ 





sub nom. v. MoSELEY, 1 L. J. O. S. Ch. 18. 


Annotations :-—Mentd. Dunn v. Dunn (1828), 2 Sim. 329; 
Campbell v. Mackay (1836), 1 My. & On. 603: 


2341, 








Action for specific performance | 


—Purchase of land.]|—A party having purchased | 
land, & signified at the time, that he made the | 


purchase on behalf of the trustee in his marriage 
settlement, who had money vested in him to be 
laid out in land, & a bill being filed against him for 
specific performance the ct. would not allow the 
cause to proceed until the trustee were made a 
party ; & the cause stood over for that purpose.— 
UG v. LINDO (1830), Tam]. 512; 48 I. R. 

2342. —— Action against joint stock com- 
pany—Misappropriation of profits.|}—Although a 
clause in a co.’s deed of settlement provided that 
the co. should not be affected by notice of any 
trust, & that the receipt of the person standing 
in its books as the shareholder should, notwith- 
standing such notice, be a good discharge, it did 
not preclude a cesiui que trust from requesting the 
co. to pay money due in respect of those shares to 
himself, or from suing the co. in respect of mis- 
appropriation of profits to which the owner of those 
shares would be entitled.—BInNnEyY v. INCE HALu 
CoaL & CANNEL Co. (1866), 35 L. J. Ch. 363; 14 


L. T. 892. 
Annotation :—Consd. New London 


Brocklobank (1882), 21 Ch. D. 302 

2343. Right to bring action in name of 
trustees—Liability to give security for costs.)|— 
Cestuis que trust, bringing action in trustee’s name, 
ordered to give security for costs.—ANNESLEY v. 
SIMEON (1819), 4 Madd. 390; 56 E. R. 749. 

2344. Action on bond.|—<An officer of 
the Palace Ct. entered into a bond, with surcties, 
to the knight marshal of that ct.. conditioned for 
the due performance of the duties of his office ; 
& (inicr alia) that he should take sufficient bail 
from all defts. arrested, & should obey the lawful 
orders of the ct. Having taken insufficient bail 
from deft. arrested in an action in that ct., an 
order was made requiring him to pay the amount of 
debt & costs in the action, which he disobeyed :— 
Held: the knight marshal was entitled, as a trustee 
for pltf. in the action, to recover, in an action on 
the bond, the full amount of the debt & costs. 

Pltf. clearly was a trustee for M.; he might sue 
on the bond in pltf.’s name, or pltf. might sue for 
the benefit of M. Nothing is more common than 
for a cestut que trust to sue on a bond in the name of 
his trustee. If deft. had pleaded the bkpcy. of 
pltf., it would have been a good replication that 

e was suing merely as trustee (LORD ABINGER, 
C.B.).—LaMB v. Vick (1840), 6 M. & W. 467; 
8 Dowl. 860; 9 L. J. Ex. 177; 4 Jur. 341; 151 
K. R. 495. 


Annotations :—Apld. Lioyd’s v. Harper (1880), 16 Ch. D. 
290. Refd. Purch v. Stringfield (1858), 4 C. B. N. 8. 364; 
Wright v. Chappell (1869), 20 L. T. 369; Zte Flavell, 
Murray v. Flavell (1883), 25 Ch. D. 89. 


2345. Trustee becoming bankrupt.|— 
ABERDEEN v. GIBBS (1845), 5 L. T. O. S. 191; 
subsequent proceedings, 5 L. T. O. S. 348. 

Trustee unwilling to sue.]—See Sub- 
sect. 2, B., post. 

Creditors of bankrupt.|—Sce BANK- 
RUPTOY, Vol. V., pp. 1018, 1019, Nos. 8310-8319. 

2346. Right to add trustee as co-plaintiff— 
—Necessity for consent in writing.]—The case of 
trustee & cestui que trust is not excepted from the 





& Brazilian Bank v. 
































2343 1. ——~ Right to bring action in 
name of trustees—Liabtlity to give security 
for coats.|—A. cestui que trust about to 
file a bill should apply to his trustee 


against costs. 


to become a co-pltf. indemnifying bim 
f ho refuses, he must 
abide his own costs, as a deft. 
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general rule of R. S. C. 1883, Ord. 16, r. 11, 80 as 
to enable the ct. or a judge, upon the application 
of a cestui que trust, to amend by adding his 
trustee as co-pltf. in an action in respect of the 
trust property, to dispense with the consent in 
writing of the trustee.—-BESLEY 1. BESLEY (1888), 
37 Ch. D. 648; 57 L. J. Ch. 464; 58 L. T. 610; 
36 W. R. 604, C. A. 

2347. -—— Defences available against cestul que 
trust—Any defence available against trustee.|— 
A trustee suing as pltf. in a ct. of law, must be 
treated in all respects as a party to the cause, & 
any defence against him is a defence in that action 
against the cestui que trust, who uses his name.— 
GIBSON v. WINTER (1833), 5 B. & Ad. 96; 2 Nev. 
& M. K. B. 737; 27. J. K. B. 180; 110 E.R. 
728. 


Annotations :—Apld. Evans v. Edmonds (1853), 13 C, B. 


777. Refd. Wilkinson v. Lindo (1810), 7 M. & W. 81; 
De Pothonier v. De Mattos (1858), K. B. & Ee. 461; 
Griffiths v. Perry (1859), 1 KE. & I. 680. 





2348, ——— Injunction obtained against 
trustee.|—-Qu.: whether injunction, which was 
obtained against trustee alone would prevent 
cestui que trust from prosecuting the action.-~~ 
ABERDEEN v. GiBpBs (1845), 5 J. T. O. S. 191; 
subsequent proceedings, 6 14. 'T. O. S. 343. 

2349. Rights of trustees barred— Pre- 
vious action by trustees.])~-Decree made in favour 
of cestui que trust, upon an original bill, & without 
a bill of review, upon the discovery of fresh 
evidence, although a decree had previously been 
made, as to the same matter, against their trustees, 
but. in a suit to which the cestuis que trust were not 
parties.-- Prerce v. Brapy (1856), 23 Beav. 64 ; 
53 E.R. 25; sub nom, PEmcE v. Brapy, 26 J. J. 
Ch. 257; 2 Jur. N. S. 772; 4 W. KR. 736; sub 
20m. PEARCE v. BRADY, 27 L. T. O. S. 280. 

2350. ——— ——— Where rights independent 
of trustees.|—Where the estate out of which the 
rent-charge issued passed to bkpt.’s assignee 
under a certificate of title negligently granted to 
bkpt. free of incumbrance. In an action brought 
by the beneficiaries against the Registrar General 
for compensation out of the assurance fund created 
by the Act (New South Wales Real Property Act, 
1862) :—Held: their rights, being under the Act 
independent of the trustecs & being saved by the 
provisions of the Act in regard to persons under 
disability, could be enforced notwithstanding that 
their trustees’ rights were barred.—WILLIAMS v. 
Papwortu, [1900] A. C. 563; 69 L. J. P. C. 129; 
83 L. T. 184, P. C. 

J|—See Contract, Vol. XII., pp. 47, 48, 
Nos. 254-259. 

2351. Action against settlor—Failure to fulfil 
covenant.|—Deft., by a scttlement made on his 
marriage, conveyed estates upon certain trusts, & 
covenanted with the trustees to pay off in- 
cumbrances on the estates, to the amount of 
£19,000 within a year :—Held: on his failing to 
do so, the trustees were entitled to recover the 
whole £19,000, in an action of covenant, though 
no special damage was laid or proved; &, an 
inquisition, on which nominal damages had been 
given, was sct aside, & a new writ of airy 
awarded.—LETHBRIDGE v. MytTron (1831), 

B. & Ad. 772; 9L. J. 0. S. K. B. 330; 109 E. R. 


1332. 
ions :-—Refd. C . Roberts (1833), 5 B. & Ad. 
An a Menta. a @. Behool for Indigent Blind (1882), 
8 Q. B. D. 357. 
2352. Action against cestui que trust—-Whether 














not applied to, pltf. must pay his 
costs.— READE tv. SPARKES (1827), 


If he is 1 Mol. 8.—IR 
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other cestuis que trust necessary parties.] — A. 
purchased a leasehold of B., & paid the purchase- 
money, but no conveyance was executed. A. 
bequeathed it to B. for life, with remainders over. 
A.’s exor. filed a bill against B. alone, for a con- 
Ad of the property upon the trusts of the 

, not, however, sceking to recover it as assets 
for the purposes of the exorship. :—Held: the 
other cestuis que trust were necessary parties ; 
Semble: such a suit might be maintained.— 
oe v. Karn (1840), 3 Beav. 494; 49 BK. R. 

2358. ——— Right to serve trustee with third 
party notice—Trustee refusing to join in conveyance 
—Specific performance.|—A purchaser filed a bill 
for specific performance. Deft. by his answer 
stated that he was desirous of completing the 
contract, but that he was only equitable owner, the 
legal estate being outstanding in a trustce for him, 
who refused to join in conveying to pltf. Deft. 
moved ex parte for leave to serve the trustce with 
a notice under R. 8S. C., Ord. 16, r. 18, stating the 
nature of the suit, & that he claimed indemnity 
against the trustce, & also to compel him to join 
in the conveyance :—Held: with the consent of 
pltf., leave might be given to serve the notice. 
—TRELEVEN v. BRAY (1875), 1 Ch. D. 176; 46 
L. J. Ch. 113; 33 L. T. 827; 24 W. R. 198, C. A. 
Annotations :—-Consd. Padwick v. Scott, Re Scott’s Estate, 

Scott v. Padwick (1876), 2 Ch. D. 736. Refd. Re Collie, 

Ex p. Smith (1876), 34 L. 'T. 603; Turner v. Hednesford 

Gas Co., Hednesford Gas Co, v. Turner & Round (1878), 

47 L. J. Q. B. 296. Mentd. Benccke v. Frost (1876), 34 

L. T. 728; Swansea Shipping Co. v. Duncan, Fox (1876), 

45 L. J. Q. B. 423; Central African Trading Co. v. Grove 

(1879), 40 L. T. 540. 

2354. Special case—Where all persons interested 
are parties—Whether trustee must be made party.|] 
—Where all persons beneficially interested are 
parties to a special case, the trustees ought to be 
omitted.— DARBY v. DARBY (1854), 18 Beav. 412 ; 
52 E. R. 162. 

Sea eae :—N.F, Vorley v. Richardson (1856), 25 L. J. Ch. 


2355. -|—Where there are 
trustees of a fund to ascertain the rights of parties 
on which a special care is filed they ought, under 
13 & 14 Vict. c. 35, s. 1, to be made parties.— 
VORLEY v. RICHARDSON (1856), 8 De G. M. & G. 
126; 25]. J. Ch. 335; 2 Jur. N.S. 362; 4 W. R. 
397; 44 EK. R. 337, L. JJ. 
arotation :—Mentd. Kerry v. Briant (1862), 2 Drew. & 











B. Trustees Unwilling to Sue. 

2356. Whether trustees can be compelled to sue.| 
——BAT v. (1462), Y. B. 2 Edw. 4, fo. 2, pl. 6. 
Annotations :—Mentd. Manser's Case (1584), 2 Co. Rep. 3a; 

Chudleigh’a Case (1595), 1 Co. Rep. 120a; Lamb’s 

Case (1599), 5 Co. Rep. 23b; Cromwel’s Case (1601), 

2 Co. Rep. 69b; Eaton v. Butter (1629), Palm. 552; 

James v. Hayward (1630), Cro. Car. 184; Tovey v. 

Pitcher (1692), Carth. 177. 

2357. -|—To entitle a third person, not 
named as a party to a contract, to sue either of the 
couleecune parties, the third person must possess 
an actual beneficial right which places him in the 

osition of cestui que trust under the contract. 

y a deed of separation between husband & wife, 
the husband covenanted with the trustees to pay 
to them an annuity for the use of the wife & two 
eldest daughters, & also to pay to the trustees all 
the expenses of the maintenance & education of 
the two youngest daughters, provided that the 








PART III. poe SUB-SECT. 2. PENNINGTON 2. 
= N, 


g. Fight to sue in own name.]- 


RUASELL (1883), 4 
8. W. Eq. 14.—AUS. 
h. ——.}--HILliaRD v. Eire (1874), 


TRUSTS AND TRUSTEES. 


trustees permitted them to go to such school as 

the husband should direct, provided also that 

the covenants by the trustees were duly observed 

& performed: provided, also, that the two 

ene a daughters should live at such place, 
eing reasonable & proper for the purpose, as 

the husband should direct, & should be main- 
tained and educated at his expense, the husband 

& wife to have all reasonable access to them; & 

the trustees covenanted with the husband that 

they would, during the continuance of the separa- 
tion, keep him indemnified against all liability 
for the maintenance of the wife & the two eldest 
daughters, & against all molestation by them, & 
the wife would not take any proceedings against 
the husband for alimony, except as aforesaid; & 
that they, the trustees, would, on the husband 
defraying all the expenses connected therewith, 
carry out his desires as to the school at which the 
two youngest daughters should be educated, & 
the place at which they should live, & would 
permit them, if they so desired, & without any 
interference on the part of the wife, to accept any 
invitation of the husband to reside with him. 

On one of the two youngest daughters subse- 

quently attaining sixteen, the husband refused any 

longer to maintain her, whereupon she brought an 
action, by her next friend, against the husband 

& the trustees of the separation deed to enforce the 

husband’s covenant, the trustees having refused 

to allow their names to be used as plitfs., & the 
judge gave a judgment for enforcing the covenant : 

—Held: upon the construction of the deed, 

pltf. was not in the position of cestuit que trust under 

the covenant so as to entitle her to maintain the 

action, but liberty was given to her, under R. S. C., 

1883, Ord. 16, r. 2, to amend the writ, by adding 

the trustees, the wife, & the other daughters, or 

any of them, as pltfs. They [the trustees] cannot 
be compelled to sue; but they may be willing, 
when they know that the covenant cannot be 
enforced without their being pltfs., to allow their 
names to be used, on receiving a proper indemnity 

(Cotton, J..J.)—GANDY v. GANDY (1885), 30 

Ch. D. 57; 54 L. J. Ch. 1154; 63 L. T. 306; 

33 W. R. 803; 1 T. L. R. 520, OC. A. 

Annotations :-—Moentd. Clarke ». Birley (1889), 41 Oh. D. 
422; Bishop v. Bishop (1897), 41 Sol. Jo. 559; Judkins 
v. Judking (1897), 66 L. J. P. 76; Davis v. Marrable, (1913) 
a 421; KR. uv. Taylor, R. v. Amendt, [1915] 2 K. B. 
2358. Right to sue in own name—Assignee of 

debt.|—(1) In a bill to carry into effect the trusts 
of a creditors’ deed a simple allegation by pltf. 
that he is the assignee of the debt of one of the 
creditors is not sufficient to give him a right to 
sue. 

(2) In a bill to carry into effect the trusts of a 
creditors’ deed relief was sought in respect of a 
fraud alleged to have been committed by deceased 
debtor, & a purchaser in reference to a sale of the 
trust property, it being averred that the trustee 
had refused to sue in respect of such alleged fraud. 

A mere allegation that the trustee in such a case 
has refused to sue, without stating any application 
to him for that purpose, or by whom, is insufficient. 
—JERDEIN v. BRIGHT (1861), 2 John. & H. 325; 
80 L. J. Ch. 836; 4L. T. 12; 9 W. R. 267; 70 
E. R. 1081; subsequent proceedings (1862), 6 
I. T. 278. 


Annotations :—As to (2) Refld. Bouck v. Bouck (1866), L. R. 
2 Eq. 19; Townsend v. Parton (1882), 45 L. T. 755. 


2359. Cestui que trust.j—One of several 
cestuis que trust cannot, on an allegation that the 





L. R.7 H. L. 39.—IR. 
OarRTER, (1910) 217. R. 550.—IR. 
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trustees refused to take proceedings, maintain a 
suit against a debtor to the trust estate. 

I came to the conclusion, very clearly, that a 
person interested in an estate or a trust fund could 
not sue a debtor to that trust fund, or sue for that 
trust fund, merely on the allegation that the 
trustee would not sue; but that if there was any 
difficulty of that kind, if the trustee would not 
take the proper steps to enforce the claim, the 
remedy of the cestut que trust was to file his bill 
against the trustee for the execution of the trust, 
or for the realisation of the trust fund, & then to 
obtain the proper order for using the trustee’s 
name, or for obtaining a receiver to use the trustee’s 
name, who would, on behalf of the whole estato, 
institute the proper action or the proper suit in this 
ct. (JAMES, L.J.).—-SHARPE v. SAN PAULO Ry. Co. 
(1873), 8 Ch. App. 597; 39 L. 'T. 9, I. JJ. 
Annotations :—Consd. Meldrum v. Scorer (1887), 56 L. T. 

471. Mentd. Ze Hobenzollern Act. Fur Locomotivban 

& City of London Contract Corpn (1886), 54 L. T. 596; 


Re Ford & Bemrose (1902), 18 T. L. Tt, 443, Re Nott & 
Cardiff Corpn., [1918) 2 K. B. 146. 


2360. —~— ———.]--GANDY v. GANDY, No. 2357, 
ante. 
2361. ——— Special circumstances—- Other cestuis 


que trust must be made defendants.]—By his will 
Testator appointed exors., & bequeathed, amongst 
other legacies, the sum of £10,000 to J. J. settled 
£8,000, part of such legacy, upon his children, 
& HK. & H. were appointed trustees of the settle- 
ment. The £8,000 was paid by the cxors. of 
testator’s will to FE., one of the trustees of the 
settlement, upon his sole receipt, & the same was 
subsequently converted by him to his own use. 
He absconded & was made bkpt., & a trustee in 
bkpcy. was appointed. An action was then 
commenced by C., one of the children of J., against 
the exors. of testator’s will, & also against the 
trustee in bkpcy. of I. & Li. (anter alia), to recover 
the £8,000. Pltf. by his statement of claim alleged 
that, although he had requested deft. H. so to do, 
such deft. had refused to take or concur in any 
proceedings for the recovery of the £8,000 from the 
estate of testator, or from his exors. A summons 
was taken out on behalf of defts., the exors. of 
testator, asking that the action might be dismissed 
with costs as against them, on the ground that the 
statement of claim disclosed no reasonable cause 
of action against them :—Held: (1) although a 
mere refusal to sue on the part of a trustee did not 
entitle a cestui que trust to sue in his own name, 
yet the circumstances of this case were special 
enough to render it proper that he should so sue ; 
(2) in order to guard against a multitude of 
actions, all the other cesfuis que trust must be made 
defts. to this action..-MELDRUM v. SCORER (1887), 
56 L. T. 471. 


Annotation :—As to (1) Consd. Aleoy & Gandia Ry. & 
Harbour Co, v. Greenhill (1897), 76 L. T. 542. 


2362, Trade unfon—Trustees parties to mlis- 
appropriation of funds.|—-Where the trustees of a 
union refused to take legal proceedings to restrain 
the union from a proposed misapplication of its 
funds, a single member of the union was held 
entitled to sue in his own name, the trustees being 
added as defts.—HOWDEN v. YORKSHIRE MINERS’ 
Assoon., [1903] 1 K. B. 308; 72 L. J. K. B. 176; 
88 L. T. 184; 19 T. L. R. 193; 47 Sol. Jo. 237, 
C. A.; on appeal, sub nom. YorksHIne MINERS’ 
ASSOCN, v. owen. (1905] A. C. 256, H. L. 


Annotati Refd. Mullett v. United French Polishers’ 
London Soc. (1904), 91 L. T. 133; Steele v. South Wales 
Miners’ Federation, (1907] 1 K. B. 361; Cope v. Crossing- 
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ham, {1909} 2 Ch. 148; Osborne v, Amalgamated Soc. of 
Ry. Servants, (1911) { Ch. 540: Oram v. Hutt, [1913] 
. 259; Kelly v. National Soc. of Operative Printers 
Assistants (1914), 84 L. J. Kk. B. 557; Sansom v. London 
& Provincial Union of Licensed Vehicle Workers (1920), 
36 T. L. - 666; Amalgamated Soc. of Carpenters, 
Cabinet Makers & Joiners v. Braithwaite, General Union 
of Operative arpenters & Joiners v. Ashley, oes 
A. ©. 440. entd. Giblan ». National Amalgamated 
Labourers’ Union of Great Britain & Ireland, [1903] 2 
K. B. 600; A.-G. v. De Winton, {1906] 2 Ch.106; Denaby 
& Cadeby Main Collieries v. Yorkshire Miners’ A 
1906] A. C. 384; Baker v. Ingall, (1912) 3 K. B. 106; 
aser v. Fear (loka): 107 L. T. 423 : Valentine v. Hyde, 
{1919} 2 Ch. 129. 


2363. Right to use name of trustee.]—-If there is 
a dispute as to the inheritance, the ct. will not 
compel the trustee of an outstanding term attend- 
ing the inheritance to lend his name to either party 
in an action of ejectment.—Dor d. PROSSER v. 
Kine (1834), 2 Dowl. 580. 

2364. |—If ... the trustee will not sue 
without the sanction of the ct., I think it is right to 
allow the cestui que trust to sue for himself, in the 
name of the trustee (WIGRAM, V.-C.).—FLETCHER 
v. FLETCHER (1844), 4 Hare, 67; 14 L. J. Ch. 66; 
8 Jur. 1040; 67 FR. 564. 

Annotations :—Consd. Ite Baker, Collins v. Khoder, Re 
Seaman, Rhodes v. Wish (1881), 44 L. T. 414. efd. 
Bridge v. Bridge (1852), 16 Beav. 315; Alexander v. 
Brame (1854), 19 Beav. 436; Beech v. Keep (1854), 23 
L. J. Ch. 539; Scales v. Maude (1855), 6 De G. M. & G. 
43; Woodford v. Charnley (1860), 28 Beav. 96; Patch v. 
Shore (1862), 2 Drew. & Sm. 589; Bonfleld v. Hassell 
(1863), 32 Beav. 217; Phillips v. Edwards (1864), 33 
Beav. 440; Re Patrick, Billa» Tatham,’ 1891] 1 Ch. 82; 
Re Plumptre’s Marriage Settimt., Underhill v. Plumptre, 
{1910} 1 Ch. 609; Ke Cavendish Browno’s Settlmt. 
Trusts, Horner v. Rawle (1916), 61 Sol. Jo. 27. 

2365. On giving proper indemnity.]— 
GANDY tv. GANDY, No. 2357, ante. 

2366. Duty to take proceedings against trustees.] 

—SHARPE v. SAN PAULO Ry. Co., No. 2359, ante. 








Secr. 8.— APPOINTMENT OF RECEIVER. 
Sup-sect. 1.—IN GENERAL. 

Sec, gencrally, RecKIVERS, Vol. XXXIX., pp. 1 
ct seq.; Exxrcurors, Vol. X-XIII., pp. 44, 45, Nos. 
202-227. 

2367. Jurisdiction of court—All parties not 
before court.|—ITamp v. ROBINSON (1865), 3 De 
G.J.&Sm. 97; 46K. R. 674, L. JJ. 

2368. ———- Fund in absolute discretion of trustees 
—Trustees not parties to suit.|——By a will trustees 
were directed to set apart & invest a certain sum, 
& were authorised at their absulute discretion 
from time to time, & at such times as they should 
think proper, to pay the whole or part of the 
interest of such sum to deft. in the action, in such 
manner & in all respects as they should think 
proper. A judgment having been recovered 
against deft. in a county ct., the judge ordered the 
registrar of the ct. to be appointed to receive the 
interest of the sum in the hands of the trustees, & 
ordered the trustees to pay every half-year, as it 
became due, part of the interest of the sum to the 
receiver until the judgment in the action should 
be satisfied :—Held: a receiver could not be 
appointed to receive the interest of a fund which 
was in the absolute discretion of trustees, & the 
county ct. judge had excecded his jurisdiction in 
making an order against the trustees, who were 
not partics to the suit.—. v. LINCOLNSHIRE 
County Court JUDGE (1887), 20 Q. B. D. 167 ; 57 
L. J. Q. B. 186; 58 L.T.54; 36 W. R. 174, D. O. 

2369. Who may apply—Cestul que trust—With 
consent of trustee.|—If pltfs. desire a receiver, 


— al 
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they are entitled to it, upon this consent of the 
trustee (LEACH, V.-C.).—Tipp v. LisTER (1820), 
5 Madd. 429; 56 EB. R. 959. 


Annotations Oona: Browell v. Reed ret) 1 aria 434. 
Mentd. 1, Taylor v. Taylor, Kx a Te or (18 75) os 
Wythes, West v. Wythes, [1893] 2 oh. Cr ; 

Te Hichukicae Richardson v. Richardson, [1900] 2 Ch. 


2370. .]}—There being some disagree- 
ment between three trustees, the majority acted 
alone & took securities in their own names, omit- 
ting the name of the dissentient trustee :—Held : 
plitf., who was interested in the trust property, was 
entitled to a receiver.—SWALE v. SWALE (1856), 
22 Beav. 584; 52 E. R. 12338. 

2371. Incumbrancer of cestul que trust’s 
interest—Creditors must be represented.]— Lands 
being devised to a trustee, upon trust to apply a 
certain sum annually in payment of A.’s debts ; 
&, as to the surplus, upon trust for A., an incum- 
br ancer of A.’s interest files a bill against A. & the 
trustee, to have his security made available; 
creditor of A. ought to be made a party. 

Till A.’s creditors are represented before the ct., 
a receiver will not be appointed, even though the 
trustee, in his answer, desires to be relieved from 
the trusts.—CLOVES v. WILDMORE (1823), as 
reported in 1 I. J. O. S. Ch. 177. 

23872 Trustee.|—When a tenant for life of 
leaschold houses is allowed by the trustecs to re- 
ceive the rents, & the houses are not kept in a 
proper state of repair according to the covenants 
of the lease, the ct. will, at the instance of one of 
the trustees, appoint a receiver of the rents, for 
the purpose of enforcing the proper repair of the 
houses.—/?te FOWLER, FOWLER v. ODELL (1881), 
16 Ch. D. 723; 441. T. 99; 29 W. R. 891. 
Annotations :—Me ntd. Re Courtier, Coles v. Countier, Courtier 

v Coles (18868), 34 Ch. D. 136; Re Baring, Jeune v. Baring, 

{1893} 1 Ch. 61; Te Giers, Cooper ». Gjers, (1899) 2 Ch. 54. 

2373. Whether appointed ex parte—Risk of im- 
mediate loss to trust fund.]|—Circumstances being 
alleged which involved the risk of immediate loss 
of a trust fund a receiver was appointed ex parte 
before service of the writ.—Re H.’s Estratr, H. v. 
H. (1875), 1 Ch. D. 276; 45 L. J. Ch. 749; 24 
W. R. 317; 2 Char. Pr. Cas. 80. 

2874. Discharge of recelver—On appointment of 
new trustees.]|——A receiver who had been appointed 
in consequence of the misconduct & incapacity 
of trustees under a will, discharged, upon the 
appointment of new trustees by the ct.—BAInN- 
BRIGGBE v. oot wore 3 Beav. 421; 10 L. J. Ch. 
193; 49 E.R. 1 

Who may be ae olta .|—See RECEIVERS, Vol. 
XXXIX., pp. 16-21, Nos. 135-232. 














SUB-SECT. 2.—WHEN APPOINTMENT MADE. 
A. In General. 

See, generally, RECEIVERS, Vol. XXXIX., pp. 
24-41, Nos. 290-483. 

23875. Necessity for strong grounds.]|—Dyor v. 
MorGAN (1806), cited in 18 Ves. at p. 266; 33 
H.R. 294. 

Aen :—Consd. Middleton v. Dodswell (1806), 13 Ves. 


2376. Trustee with po wer of entry & distress.|— 
Receiver ought not to be appointed where there is a 
trustee with ile of entry & distress.—BUXTON & 
Eh io, re ONKHOUSBE (1810), Coop. G. 41; 35 
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TRUSTS AND TRUSTEES. 


2377. Trustee willing to act.]|—BAINBRIDGE v. 
Bualir, No. 2399, post. 

2378. Breach of condition by cestui que trust— 
Claim of forfeiture by remainderman.]—Estates 
being devised to trustees and their heirs, u oF 
trust, to permit M. M., , & J. J., to reside 
mansion house, & receive ‘part of "the rents, in 
recompense of the maintenance of J. L. M., eldest 
son of M. M., till he attained twenty-one, or died, & 
subject thereto, to the use of the trustees & their 
heirs, in trust for J. L. M., until he should attain 
twenty-one, or die, & to the intent that the rents 
might be accumulated, & after he attained twenty- 
one, to the use of him & his assigns, during his life, 
he taking testator’s surname of L.; remainder to 
the use of the trustees, & their heirs, during his 
life, to support contingent remainders ; remainder 
to the use of his first & other sons, taking the sur- 
name of L., in tail male; remainder to the use of 
the second & every other son of M. M. by her 
present husband ; remainder to her first & every 
other son by any future husband, in tail male, 
taking the surname of L. ; remainder to the use of 
the trustees & their heirs, during the life of M. M. 
upon trust for her separate use; remainder to 
the use of the trustees, & their heirs, during the 
life of M. C. upon trust for her separate use ; re- 
mainder to her first & other sons taking the sur- 
name of I. in tail male, with ulterior remainders, 
& a proviso, that the heirs male of the bodies of 

.M. & M. C. claiming under the will, should, on 
taking possession of the estates, assume the sur- 
name of L., &, within three years, procure their 
name to be altered by Act of Parliament, or some 
other effectual way ; & in case they should neglect 
to obtain an Act of Parliament, or some other 
authority as effectual, for three years after being 
in possession, then the-use & estate limited to the 
person so neglecting should cease & become 
void, & the estates should vest in the persons next 
in remainder, as if the person so neglecting were 
dead without issue ; M., in 1794, having 
attained twenty-one, taken possession of the 
estates & assumed the name of L., but neglected 
to obtain an Act of Parliament, or any other 
authority for the use of that name, & having had a 
son born in 1806, & M. M. having died without 
other sons; on a bill by M. C., insisting that 
J. L. M. had forfeited the estates the ct. refused to 
orp. a receiver.—TAWKINS v. LUSCOMBE 
(1818), 2 Swan. 375; 36 H.R. 659, L. C. 
Annotations :—Mentd. Doe dad. Miiller v. Cale. (1848), 6 

C. B. 641; Toller v. Attwood (1850), 15 Q. B. 929. 

2379. Depreciation of estate — Disrepair.] — 
GLOVER v. BARLOW (1831), 21 Ch. D. 788, n. 
Arnone :—Mentd. Re Jackson, Jackson v. Talbot tae: 

21 Ch. 786 ; Conway v. Fenton (1888), 40 Ch. D 

Re Siectacn. Derbishire v. Montagu, [1897] 1 Ch. o85 

2880. -|—Re Fow.Ler, FOWLER v. 
ODELL, No. 2872, ante. 

2381. Management of trustees not improper.] 
—Receiver of a West India estate applied for by 
one of the parties entitled to a charge thereon, 
against the trustee, refused, notwithstanding the 
estate was depreciated in value, & incumbrances 
thereon were increasing, the management of the 
trustee not appearing to be improper. ae 
v. REAY (LORD) (1843), 2 Hare. 06 67 E.R. 127. 

2882. Expense of appointment falling solely on 
applicant.|—-BAINBRIDGE v. Biatr, No. 23899, post. 

2883. Disagreement oa ib trustees.|— WILSON 
v. WILSON, No. 2401, post 

2384. J—Davy vy. CROFT (1839), Lewin on 
Trusts, 18th. ed. 1809. 
ic .|—SWALE v. SWALE, No. 2370, ante. 
.|—Hanrt v. DENHAM, [1871] W. N, 2. 
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2387. Misconduct or incapacity of trustee— 
Trustee purchasing trust estate.]—Recciver refused 
though as between parties who had stood in the 
relative situation of cestui que trust & trustec, & 
though the latter, against whom the receiver was 
prayed, admitted that. he had purchased the trust 
propeity. The ground of the decision being though 
the case was one of suspicion, that the ct. could not 
interfere till the purchase deed was actually set 
aside.—GEORGE v, Evans (1840), 4 Y. & C. Ex. 
211; 160 E. R. 982. 
vt ———.|—-BAINBRIGGE v, Brain. No. 2374, 
ante. 

2389. Receiver already appointed—Exercise of 
discretion of trustees.|—Defts. who had outstand- 
ing judgments against pltf., had, as parties to an 
administration suit, agreed to a compromise under 
which his life interest, which in the discretion of the 
trustees was to be forfeited in a certain event, 
which had happened, was by an order of a judge 
to be continued to be paid to him, & they applied 
for the appointment of a receiver of the money 
so payable to him. The application was refused 
by a judge at chambers, whose decision was upheld 
by a Div. Ct., on the ground that the discretion 
of the trustecs had been exercised at their request 
by the judge in directing the receiver appointed in 
the administration suit to pay pitf. the moneys to 
which he was entitled under the hfe interest given 
to him by his wife :—//eld: the decision of the 
Div. Ct. was right, as the order of the judge had 
not altered the nature of the trust, which was one 
for the personal benefit of the husband, & a mere 
allowance which would not pass to creditors.— 
PICKEN v. SANDER (1886), 2 T. TI. R. 287, C. A. 





B. Trustee Unwilling to Sue. 


2390. Trustee refusing to act..—BEAUMONT v. 
Beaumont (1811), cited 3 Mer. at p. 696; v6 
K. R. 267. 

Annotations :—Folld. Brodie v. Barry (1811), 3 Mer. 695. 

Refd. Browell v. Reed (1842), 1 are, 434. 

2391. All parties consenting.|—Receiver 
appointed, before answer, in a case of a devise to 
four trustees, of whoimn two declined to act; all 
parties being before the ct., & consenting.— 
BRODIE v. BARRY (1811), 3 Mer. 695; 36 I. XR. 
267, L. C. 

Annotation :—Refd. Browell v. Keid (1842), 6 Jur. 530. 


2392. Disclaimer.} — Where there are 
several trustees the disclaimer of some of them is 
not alone a sufficient ground for the appointment 
of a receiver, without the consent of those who 
remain. 

It had never been the practice to appoint a 
receiver solely because one of several trustees had 
disclaimed, or was inactive, or had gone abroad 
(SHADWELL, V.-C.).—BROWELL v. REED (1842), 
1 Hare, 484; 11 L. J. Ch. 272; 6 Jur. 530; 66 
E.R. 1102. 

2398. Infant cestui que trust.|—-Where onc 
of two trustees of real estate declines to act, the 
ct. will appoint a receiver on behalf of infant 
cestuis que trust ; but with liberty to either of the 
trustees to offer himnself.—Taitr v. JENKINS (1842), 
1Y. & C. Ch. Cas. 492; 62 E.R. 985. 

2394. Refusal to bring ejectment—Against 
Claimant to trust estate.|.—IlaAmr v. ROBINSON 
(1865), 3 De G. J. & Sm. 97; 46 KH. R. 574. L. JJ. 
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2388 1. Misconduct or incapacity of | VERNON v. 

trustee.J}—The ct. will grant an orderfor CAN. 

an injunction to restrain a trustee from a. T'rustee 

interfering with the trust estate where 

fraud is charged, & by the same order . 
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direct the appointment of a receiver.— 
INZIE (1845), 2 0.8. 40.— 


removed by 
Trust almost at an end.}—The ct. 
having removed trustees, & it appcear- 


801 


2395. Trustee out of jurisdiction.|BRowELL v. 
REED, No. 2392, ante. 

2396. .]}—Recciver appointed of a Govt. 
pension, the trustee being out of the jurisdiction.— 
NoaD v. BACKHOUSE (1843), 2 Y. & C. Ch. Cas. 
529; 63 E. R. 2373; sub nom. NODE v. BACKIIOUSE, 
12 L. J. Ch. 446; 7 Jur. 808. 

23897. ——.]—-A receiver appointed of real & 
personal estate where the devisce in trust & 
personal representatives were in Jersey, & therefore 
out of the jurisdiction.—SMmiru v. SMITH (1853), 
10 Hare, App. 1], lxxi; 68 HE. R. 1156. 





| .{nnotation :—Refd. Re Maudslay & Field, Maudslay v. 


Maudslay & Field, [1900] 1 Ch. 602. 


2398. .|\—Re CoNEy, CONEY v. BENNETT, 
No. 2105, post. 





C. Breach of Trust by Trustee. 

2399. Neglect to furnish satisfactory accounts.| — 
(1) It is not of course to appoint a receiver against 
a trustee of real estates, when the trustee is willing 
to act. 

(2) Where none but the party applying for a 
receiver can be affected by the expense of such an 
appointment, it forms a strong ground for making 
the appointment. 

(3) In such case, & where the trustee had neg- 
lected to furnish satisfactory accounts, a receiver 
was appointed on petition after decree.—BAIN- 
BRIDGE v. BLAIR (1835), 4 L. J. Ch. 207, 

2400. Omission to get in personal estate—Injury 
to infant legatees.|—Testator devised his real 
& personal estates to trustees, who were also exors. 
upon trust, to raise thereout, by sale or otherwise, 
£4,500, & invest the same in govt. or mtge. securi- 
ties, & pay so much of the annual proceeds as 
should be necessary for the maintenance of his 
granddaughter, M. until her age of twenty-five 
years, & then to pay the annual proceeds to her for 
her life, & upon her death to divide the principal 
among her children, & 1f she died without children, 
among testator’s other grandchildren, B., C., & D., 
& as to the residue of testator’s real & personal 
estate, he directed his trustees to pay the rents, 
interest, & annual proceeds of it to Page Ges & Dp, 
equally till the eldest should attain twenty-five, 
& upon that event happening, to convert so much 
of the residue as should not consist of money into 
money, & divide the same equally among B., C., & 
D.; & power was given to the trustecs to advance 
to B. & D. part of their expectant portions before 
they attained twenty-five :—Held : it was the duty 
of the trustees to sct apart & invest as soon as 
possible the sum of £4,500, &, for that purpose, to 
sell testator’s real estates, not wit hstanding that 
none of the grandchildren might have attained 
twenty-five ; & in consequence of the non-perform- 
ance of this duty by the acting trustee & cxor., & 
other acts of misconduct on his part, a receiver was 
appointed. ; 

It 18 a good ground for the appointment of a 
receiver, that an exor. & trustee has, by omitting 
to get in testator’s personal estate, depr! ved infant 
legatees of the maintainence or means of advance- 
ment provided for them by the will.— RICHARDS Vv. 
Perkins (1838), 8 L. J. Ex. Eq. 573 3 Y. & C. Ex. 
200; 3 Jur. 168; 160 BH. R. 716. 

2401, Permitting rents to fall in arrear—Applica- 
tion by tenant for life.]—Where the payment of 


hat the period of the trust had 
inion lnid. & that nothing re- 
mained but to wind up the estate, a 
receiver was appointed instead of new 
trustecs.—GARESCHE Uv. GARESCHH 
(1895), 4 B. C. Rh. 310.—CAN. 
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rents in consequence of disputes among the 
trustees, had been permitted to fall into arrear, on a 
bill filed by pltf., who was entitled to the rents & 
profits for her life, against the trustees, the ct. 
ordered a receiver to be appointed, & the costs of 
the suit to be paid by the trustees.—WILSON v. 
WILSON (1838), 2 Keen, 240; 48 EK. R. 624. 

2402. Committing waste—Farm lands converted 
into racecourse.|—S., by his will, a pointed B. 
together with certain other persons hie exors. & 
trustces, who all, with the exception of B., dis- 
Claimed ; in consequence of which B. acted alone 
in the trusts of the will. It having appeared that 
3. had, during his acting in the trust, been guilty 
of improvident expenditure, &, among other things, 
had converted farming lands into a racecourse : 
Held: although no corrupt intention appeared to 
have prompted B. in committing wilful waste, but 
he had acted solely under a mistaken notion of his 
duties of a trustee, yet his conduct was quite 
sufficient to justify the ct. in appointing a receiver. 
—WHITEHEAD v. BENNETT (1845), 6 L. T. O. S. 
185; 10 Jur. 3, 

2403. Deposit of title deeds of trust estate— As 
security for personal loan.|—-Testatrix bequeathed 
a leasehold estate to trustees & exors., in trust for 
sale, & gave one of such exors. a beneficial interest 
for his life in one-fourth part of the estate. The 
latter exor., being at the time indebted to the 
estate of testatrix, made an assignment of his 
beneficial interest by way of mtge., to secure a 
private debt which he owed to a creditor, & 
deposited the title deeds with the creditor. 

Surely it is clear that, on a bill filed by pltfs. 
{exors. | against T. [the depositor of the title deeds] 
stating such a case, a receiver would be appointed 
(TURNER, V.-C.).—-CoLk v. MUDDLE (1852), 10 
Hare, 186; 22 L. J. Ch. 401; 20 L. T. O. 8S. 107; 
16 Jur. 853; 68 E.R. 892. 

ICR {7 Mentd. Re Whistler & Tichardson (1887), 








2404. Loss of portion of trust fund-- Trustee of 
benefit soclety.;— Where a portion of a trust fund 
has been lost that is primd facie a breach of trust 
& a sufficient ground for the appointment of a 
receiver on an interlocutory application. 

On a bill filed by pltf. insured in a socicty, whose 
funds were liable to pay the insurance moncy, 
on behalf of himself & other persons so insured, 
charging a loss of the fund through the negligence 
of the directors & on the answer & affidavits 
showing that the seeretary had absconded with part 
of the funds, & that some of the directors were in 
necdy circumstances :—Held: pltf{. was entitled 
to the appointinent of a receiver & to an injunction. 

It is admitted that funds have been lost of which 
it was the duty of defts. to take care. That loss 
is prima facie evidence of a breach of the duty of 
defts., sufficient to authorise the interference of the 
ct. by the appointment of a receiver (KNIGHT 
Bruck, L.J.).—Evans v. Coventry (1854), 6 
De G.M. & G. 9113; 3 Eq. Rep. 515; 241.7. 0.8. 
eee 19 J. P. 37; 3 W. R. 149; 43 EF. RR. 1125, 
Annotations :—Consd. Re State Firo Insce. (1863), 1 De G. 

J. & Sm. 634. Mentd. Re Mnglish & Irish Church & Uni- 

versity Assce., Soc. (1862), 1 Hem. & M. 79; Kearns v. 

Leaf, Aldebert ». Kearns (1864), 1 Hem. & M. 681; Bell's 

Case, Kerr’s & Stubbs’ Cases, Bleackley’s Casc, Craig’s 

Executors’ Case, Wilyon’s Case (1870), L. R. 9 Eq. 706, 

2405. Failure to comply with order for payment 
into court.|~-Under the general power to apoint 
receivers given by Jud. Act, 1873 (c. 66), 8. 25 (8), 
& having regard to R. S. C. 1883, Ord. 42, rr. 4, 8 
the ct. has jurisdiction to enforce a judgment for 
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peymene of money into ct. by a defaulting trustee 

y the appointment of a receiver of his equitable 

interest in property in this country; & order 

accordingly where from the debtor being out of 
the jurisdiction service of a writ of attachment 

could not be effected.—Re CoNEY, CONEY v. 

BENNETT (1885), 29 Ch. D. 993; 54 L.J.Ch. 1130; 

52 L. T. 961; 33 W. R. 701. 

Annotations :—Folld, Re Pemberton, Pemberton v. Royal 
Hospital for Incurables, [1907] W. N. 118. Refd, Holmes 
v. Millage, [1893] 1 Q. B. 551. Mentd. Archer v. Archer, 
[1886] W. N. 66. 

2406. ——.J—Re PEMBERTON, PEMBERTON v. 

RoyvaL HOSPiTAL FOR INCURABLES, [1907] W. N. 


118. 


SrecT. 9.—LODGMENT OF TRUST FUND IN 
COURT. 
SUB-SECT. 1.—PAYMENT IN. 
A. In General. 

See Trustee Act, 1925 (c. 19), s. 63; 
Rules, 1927, rr. 29-42. 

2407. Necessity for order of court.J|—J’x p. 
HaminttTon, No. 2516, post. 

2408. Trustee’s right to pay in.|—(1) A sur- 
viving trustee of a settlement paid into ct. under 
Trustee Act, 1847 (c. 06), a sum of £166 19s. 11d. 
which was the produce of one-cighth part of a sum 
of stock, which stock, on the death of A. was 
divisible amongst certain parties, {0 one-eighth of 
which plItf.’s wife was entitled. 

Semble: this would have been a breach of trust 
on the part of the trustee if the parties had not 
given him an authority, express or implied, to sell 
the stock. The trustee had not paid into ct. a small 
sum of £1 7s. Od. being the one-cighth of a dividend 
in the stock to which pltf. was also entitled :-— 
Held: although trustees were bound to pay into 
ct. the whole of the trust fund, yet, as the reten- 
tion of this small sum was not made the ground of 
complaint against the trustee, nor was the ques- 
tion raised by the bill, pltf.’s bill must be dismissed. 

(2) The question whether there was or was not 
any difficulty in the execution of the trust, was 
not a point open to any cestui que trust to take, & 
a trustee having funds in his hands was at liberty 
to pay them into ct. if he were so minded. ... A 
trustee paying funds into ct. was bound to pay 
in the whole, & not retain a small sum which the 
parties might have no means of recovering (LORD 
CRANWORTH, V.-C.).—MITCHELL v. COBB (1851), 
17 L. T. O. S. 25. 

2409. Refusal to pay in — Justification.} —- 
Semble: trustees are always justified in not 
paying money into ct., as it may turn out there 
was no occasion for so doing.-MOUNTAIN vw. 
Youna (1854), 18 Jur. 769. 

2410. Quantum to be paid in.]—MITCHELL v. 
Cons, No. 2408, ante. 

2411. Failure to comply with direction to 
accumulate residue—Order to pay in_ interest 
thereon.|-—Where there is a direction in the will to 
accumulate a residue, with which the exor. & 
trustee does not comply he will not be allowed to 

ay the bare residue into ct., but must pay also 
interest from the expiration of one year after 
testator’s decease up to the date of filing the 
answer.—AmMiss v. IJALL (1857), 3 Jur, N. 8S. 584. 
Annotation :—Dbtd. Re Emmet’s Estate, Emmet v. Emmet 

(1881), 17 Ch. D. 142. 

Breach of trust generally.|—Sce Part VII., post. 

Charging orders & stop orders on funds in court.| 
—See, generally, ExeEcuTION, Vol. XXI., pp. 647- 
662. 


Funds 
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Compulsory a era a COMPULSORY PuR- 
rae oF LAND, Vol. XI., pp. 233, 234, Nos. 1216— 


B. Who may Pay in. 
See Trustee Act, 1925 (c. 19), s. 63. 


2412. Foreign government—Necessity for At- 
torney-General as party.|—The ct. refused to order 
dividends received before the bill filed, of stock 
purchased by the old govt. of Switzerland, to be 
paid into ct. by the trustees on the application of 
the present govt., without having the A.-G. a 
party.—DoLDER v. BANK oF ENGLAND (1805), 
10 Ves. 352; 32 I. R. 881, L. C. 

2413. Surviving trustees.|—-Stock standing in the 
joint names of surviving & deceased trustees may 
be transferred by the survivors to the Accountant- 
(general under Trustee Relief Act, 1847 (ce. 96).— 
Re PARRY (1848), 6 Ifare, 306; 12 Jur. 721; 67 
ar 1183; subsequent proceedings, 11 T. VT. O. S. 
532. 

2414, Purchaser of property subject to pecuniary 
charge.|—A. purchased an estate, subject to a 
pecuniary charge :—Held: he was not entitled to 
pay the amount of the charge into ct. under 
Trustee Relief Act, 1850 (c. 60).—-Re BoUCKLEY’s 
Trust (1853), 17 Beav. 110; 1 Fq. Rep. 183; 22 
I. J. Ch. 934; 21 L. T. O. S. 71; 17 Jur. 478 ; 
51 WK. R. 974. 

2415. Stakeholder.|—A mere stakeholder may 
pay a fund into ct. under Trustee Relief Act, 1847 
(c. 98).—ARe Untrip Kinapom LIFE ASSURANCE 
Co. (1865), 34 Beav. 493; 6 New Rep. 59; 34 
L. J. Ch. 654; 12 L. 'T. 4413; 11 Jur. N.S. 424; 
13 W. R. 645; 55 i. W. 726. 

Annotations :—Refd. Re Haycock’s Polley (1876), 1 Ch. D. 
611. Mentd. Z2e Webb’s Policy (1866), L. K. 2 Ka. 456; 
Re Pettit’s Estate (1876), 1 Ch. D. 478; Matthew r, 
Northern Assce, (1878), 8 Ch. D, 80. 

2416. Bankers.|—~e Sutron’s Trusts, No. 2179, 
post, 

Insurance company—Disputed title to life assur- 
ance.| —See INSURANCE, Vol. XXINX., pp. 389, 
390, Nos. 3103, 3111-3118. 

Charity trustees.]—Scec Cuauiruss, Vol. VIIL., 
p. 395, No. 2178. 


C. In Administration of Trust by Court. 
See Sect. 10, sub-sect. 9, B., post. 


D. Grounds for Paying In. 
(a) In General. 

See Trustee Act, 1925 (c. 19), 5. 63. 

2417. Bequest of grandchildren—Dispute be- 
tween parent of children & trustee—As to invest- 
ment during minority.|—Testator bequeathed to 
each of his six grandchildren £200 & in case any of 
them should not have attained twenty-one at 
the death of testator, he directed his trustees, who 
were also his exors. & residuary legatces, to pay 
interest for the legacies of such children, after the 
rate of 5 per cent. towards their maintenance & 
education. Upon differences arising between the 
father of the children & the trustees as to the 
investment of the money pending minorities, the 
trustees file their bill to obtain the direction of the 
ct., & for leave to pay the amount into ct. :—-Held: 


PART III. SECT. 9, SUB-SECT. 1.-—B. 

0. Trustce de son torl.|—A trustee 
de son tort is, a8 such, either an express 
Or @ constructive trustee, & Hable to 
account to his infant cestui que trust, 
& so entitled to come to the ct., under 
Trustee Relief Act, R. 8. O. 1897 
(c. 336), 8. 4 & obtain an order allowing 
him to pay the moneys into ct.— 


R. 1 


surety in the 
administrator 


Re Preston (1906), 8 O. W. R. 828; 
13 0. L. 10.—CAN 

p. Surety of administrator.)--- The 

Probate Ct. 
who has got 
assets of the Intestate in his hands may 
lodge it in ct. under the Trustee Relief 
Act.— Rte MONANTIAN’S TRUSTS (1874), 8 
J. R. Eq. 353.— IR. 
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the trustees might pay the principal money into 
ct.— ABRAIIAM v. L[OLDERNESS (1842), 6 Jur. 290. 

2418. To enable trustee to get rid of trust.]— 
The intention of the Trustee Act is not that money 
paid into ct. should remain there but for the present 
relief of trustees (IKINDERSLEY, V.-C.),— Ie LLoyp’s 
Trust (1854), 2 W. RR. 371. 

2419. .j-~-fe Kniuut’s Trusrs, No. 2711, 
post, 

2420. One of several trustees invalided.|—e 
BRoADWOOD’s Trusts (1863), 8 L. T. 682. 

2421. Mere lodging claim to trust fund—Claim 
unfounded.|—It is not because a man brings for- 
ward a claim to a trust fund that the trusteo of 
that fund, should the claim be unfounded, is 
justified in paying the trust fund into the Ct. of 
Ch. (Jtssen, M.R.).-—-J?e MACLEAN’S ‘TRUSTS 
(1874), lL. R. 19 Eq. 274. 


Annotations: Mentd. Re Phillips’ Insee. (1583), 18 L. 'T. 
81; Urquhart v. Butterfield (1887), 37 Ch. D. 357. 





(b) Bond fide Doubt as to Persons Entitled. 

See Trustee Act, 1925 (c. 19), s. 68. 

2422. Whether trustee entitled to pay in.] 
(1) Trustees not entitled as of course to their 
costs of paying a fund into ct. under 'I'rustee Relicf 
Act, where such payment has been vexatious, & 
not justified by the possibility as to the title to 
the fund. 

(2) Where, however, the person entitled to the 
fund, & objecting to its being paid in, claims by 
representation, trustees will have their costs, as 
the possibility of a disposition by deceased person 
through whom the claim is made is not excluded. 
-——Jte LANE’s Trust (1854), 24 LT. O.S, 1813 3 
W. RR. 131. 

2423. .|—Trustees have a right to some 
sort of discharge froin their ceslut que trust not, 
perhaps, a release, unless the instrument creating 
the trust was under seal; & trustecs, between 
whom & their several cesteis que (rust disputes 
have arisen as to the amounts actually due to 
them respectively, are justified in paying into ct., 
to the separate account of cach cestut que trust, 
the sum to which they believe him to be entitled 
& may have their costs of making such payment 
out of the respective funds.- ~Re Wricirr’s TRUSTS 
(1857), SK. & J.4193; GOK, R173. 

Annotations :—Dbtd. Iée Ruddock, Newberry v. Mansfield 
(1910), 102 L. T. 89. Refd. 2te Pride of Walos & Annic 
Lisle, Mortzagees (1867), 15 L. T. 606; Re Nettlefold’s 
‘Trusts (1888), 59 I. 'T. 3f5. 

2424, ——.]—A trustee will be allowed his 
costs of paying money into ct. under Trustee 
Relief Act where there is a case of bond fide 
responsibility. -He is not bound to take upon 
himself the responsibility of deciding between 
adverse claimants.—Re HWEADINGTON’S ‘TRUST 
(1857), 27 J. J. Ch. 175; 6 W. 2. 7, 

2425. --—-.]- Trustees, having bond fide doubts, 
are justified in paying funds into cf. under Trustee 
Relief Act, 1847 (c. 96), & will receive their costs. 
The ct, considering it important not to make the 
rule too stringent as to their costs in such cases.— 
Re Wyr1uy’s Trusv (1860), 28 Beav, 458; 2 
L. i. 788; 25 J. P. 84; 6Jur. N.S. 906; 8 W. RK. 
645; 54 4. R. 442. 

Annotation :—Expld. Re Cull’s Trusts (1875), L. BR. 20 Eq. 


o61. 








oe nate 
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: —~D. (b). 


24221. Whether trusice entitld to pay 
in, J—Re BATUR (1893), 24 O. R. 807, 
CAN. 








of an uv 


Wwoney 


2422 ii. - — .J—Re MArners (1897), 
18 RP. It. 13.—CAN. 
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2426. -]—Trustees paid the ascertained 
share of a residue of a married woman into ct., 
under Trustee Relief Act, 1847 (c. 96). The ct. 
refused to make the trustees pay the costs, 
observing that it was not desirable to act too 
strictly in such cases,—le BROUKLESBY (1861), 
29 Beav. 652; 54 1. R. 781. 

2427. ———.]—-A trustec is not justified in pay- 
ing a fund into ct. under Trustee Relief Act, 1847 
(c. 96), merely because, acting bond fide, he enter- 
tains a doubt as to the right of claimant. There 
must be a reasonable case of uncertainty, or he 
may be ordered to pay the costs of the petition for 
payment out.--Iée ELGAR (1864), 11 L. I’. 415. 

2428. -|—Where a lady who had assumed 
the black veil & was a professed nun, but other- 
Wise sui juris, became entitled to a share of residue 
paid into ct. by the trustees of the will bequeathing 
it, & petitioned fur payment of it to herself, or to 
trustees nominated by her to whom she had 
assigned the fund upon trust for the superior 
priest or ecclesiastic of the Oratory of St. Philip 
Neri at Brompton. Under the circumstances the 
trustees of the will:—Held: not to have been 
justHied in bringing the fund into ct., & all costs 
were refused to them.—te METCALFE’S TRUSTS 
(1864), 2 De G. J. & Sm. 122; 3 New Rep. 657; 
33 L. J. Ch. 308; 10 L. T. 78; 28 J. P. 260; 
10 — N.S. 287; 12 W. R. 5388; 46 i. RR. 321, 


Annotation :—Mentd. Didisheim v. London & Westminster 
Bank, (1900) 2 Ch. 15. 


2429. -|—Where trustees have bend fide 
doubts as to whether a mtgee. is entitled to be 
paid the wholc or any part of a mtged. fund in their 
hands, or have notice that there is something 
suspicious, or where there are any circumstances 
which make it reasonable for them to decline to be 
satisfled, they are not bound to pay over the fund 
on the receipt of the mtgee. under Conveyancing 
Act, 1881 (c. 41), s. 22 (1), but may seek the pro- 
tection of the ct. & pay the money into ct.— 
ITOCKEY v. WESTERN, [1898] 1 Ch. 350; 67 L. J. 
Ch. 166; 78 L. T. 13; 46 W. BR. 312; 147. L. R. 
201; 42 Sol. Jo. 232, C. A. 

2430. -|— Where trustees paid a fund into 
ct. to which a certain testator was entitled who had 
left it to IL. absolutely, & H. was described in the 
probate of testator’s will as H. the widow of 
testator, when, in fact although testator had gone 
through a form of marriage with H., his wife was 
still alive, & his wife & child both made claims to 
the fund & the trustees paid it-into ct. On a 
summons for payment out :—Held: they were to 
be allowed their costs of the summons.—fe 
DAVIES’ TRUSTS (1914), 59 Sol. Jo. 234. 


(c) Trustee Unable Otherwise to obtain Effectual 
Discharge. 

See Trustee Act, 1925 (c. 19), s. 63. 

Beneficiary an infant—Investment proving in- 
sufficient—-Payment into court by executor.]—~See 
EXEcuTorS, Vol. XXIV., pp. 447, 448, Nos. 
5174-5180. 

2431. Beneficiary incapable of managing own 
affairs.|—fe PARKER’S WILL, No. 2586, post. 

2432. Beneficiary deaf, dumb & blind.|—Je 
BibppULPH’s Trusts, Re POOLE’s Trusts, No. 2497, 
post, 














ii. Procedure. 

See R. 8S. C., Ord. 54, B., r. 3, Supreme Court 
Fund Rules, 1927, r. 41, C. C. R., 19038-1928, 
Ord. 38. 

2483. Notice of motion to pay In—Service— Who 
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must be served.|—-Where all the cestwis que trust 
were served with the copy of a bill for appoint- 
ment of new trustees, & transfer to them of the 
trust fund, there being nothing asked in the bill 
as to the transfer of the fund into ct. :—Held: 
all the cestuis que trust must be served with notice 
of motion to transfer the fund into ct., as there was 
nothing in the bill to indicate that it was intended 
so to deal with the trust fund.—LEWELLIN v. 
CoOBBOLD (1853), 1 Sm. & G. 572; 22 L. T. O.S. 
181; 17 Jur. 1111; 1 W. R. 211; 65 EB. R. 
2651. 

2434. Notice of lodgment—-Whether court will 
dispense with notice.|;—Upon payment into ct. by 
trustees of a reversionary fund, which had fallen 
into possession since the death of a married woman 
who was entitled thereto :—Held: upon produc- 
tion of a full affidavit as to unsuccessful inquiries 
for the husband, who had gone to Australia in 
1850, & had not since been heard of, the ct. would 
dispense with notice to the husband.—e HAns- 
FORD (1859), 7 W. R. 199; subsequent proceedings, 
7 W. R. 254. 

2435. —--- ———.]—Where the only person en- 
titled to a trust fund paid into ct. under Trustee 
Relief Act, 1850 (c. 60), had gone to America, & 
had not been heard of since 1868, service of the 
notice of the payment into ct. required to be given 
by the trustees under Consolidated Order 41, 
r. 4, was dispensed with.—Re WALTERS (1869), 
22 L. T. 120. 

2436. -|—When, on payment into ct. 
under Trustee Relief Act, 1850 (c. 60), the address 
of the person entitled to the fund is not known, the 
ct. has no jurisdiction to dispense with the notice 
required to be given by the Chancery Funds 
Amendment Orders, 1874, r. 4, nor to direct how 
such notice should be given. ‘The party paying In 
the fund must take that responsibility upon him- 
self.—Re HARDLEY’s ‘Rusts (1879), 10 Ch. D. 
664; 48 L. J. Ch. 385; 40 L. I’. 409; 27 W. R. 
587, ©. A. 

2437. .]—A trustee, on paying money 
into ct. under Trustee Relief Act, 1847 (c. 90), 
named in his affidavit, as one of the parties 
interested in the fund, a person whose interest 
was contingent on his having returned to England 
within seven years from the death of the donor of 
the fund. The person in question had been last 
heard of in Australia, about three years after the 
death of the donor of the fund, & four years before 
the payment into ct., & it had since been impossible 
to ascertain where he was to be found :—Held: 
the notice required to be given by Chancery Con- 
solidated Ord. 41, r. 4, might properly be dispensed 
with in his case.—dtc WIlITAKER (1882), 47 L. T. 
507; 31 W. 8. 114. 

2438. —— -|—A trustee who pays a fund 
into ct. under Trustce Relief Act, not being 
required since the repeal of the Chancery Funds 
Consolidated Rules, 1874, to set forth in his 
affidavit the names of the persons entitled to the 
fund, is no longer bound to give notice to such 
persons under Order 5 of the Chancery Funds 
(Amended) Order, 1874, that order having been 
rendered of no effect by such repeal.—Re GRAHAM 8 
Trusts, [1891] 1 Ch. 151; 60 L. J. Ch. 98; 83 
L. T. 664; 39 W. BR. 157. 

24389. Whether court will direct how to be 
given—Address of person entitled unknown.|— 
Re HARDLEY’s Trusts, No. 2436, ante. 

2440. Title of account to which fund paid—Fund 
in aliquot parts on distinct trusts.|—A fund 
bequeathed in aliquot parts, on distinct trusts, 
ought not to be paid in by the trustees to the joint 
account of the several trusts, but ought to be 
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carried to separate accounts.—Re TILLSTONE’s 
TRUST (1852), 9 Hare, App. I., lix; 68 E. R. 792. 
aren i--Retd. Re Hodgson’s Trusts (1854), 2 Eq. 

2441. Infant beneficiary.|—Wherc a fund is 
paid into ct. undcr the Trustee Act to the general 
account of a will, the ct. will order it to be carried 
to the separate account of the person, an infant, 
named in the trustee’s affidavit, as the only person 
entitled to such fund, & it is not necessary pre- 
viously to change the title of the account.—Zle 
COULSON’S TRUST (1857), 4 Jur. N.S. 6. 

2442. Trusts of will generally— Application 
to transfer to particular account.]|—Where, under 
Trustee Relief Acts, 1847 (c. 96); 1849 (c. 74), 
money is paid into ct., ‘upon the trusts of a 
will,’ it involves the general administration of the 
estate, & the ct. will not order it to be transferred 
to a particular account, except at the request, & 
on the responsibility, of the trustee.—Re WRIGHT'S 
Trusts (1852), 15 Beav. 367; 18 L. T. O. S. 
268; 51 E.R. 580. 

2443. Cash & stock not admitting of division 
below one pound—tTransfer to separate account— 
Form of order.|——-Form of order where cash & stock 
not admitting of division below £1 are paid & 
transferred into ct. to separate accounts.—le 
PERRY’sS TRUSTS (1874), 22 W. R. 433. 

2444. Affidavit—Specification of moneys paid in 
—Precise specification.|—(1) Trustee Relief Act, 
1847 (c. 96), is a very useful Act, but great care 
must be taken in the application of it, for whatever 
is done under it in paying out the moncy, etc., is 
in effect the same as a decree or final judgment in a 
cause. 

(2) The affidavit of the trustee paying in money 
must be very precise in stating the legacy, 
showing the claim to it, & identifying it with the 
sum s0 paid in; & it is not enough merely to pay 
it in, nor does a trustee thereby discharge himself 
of his duty.—Re CAWTHORNE (1849), 12 Beav. 
56; 650 KH. R. 981; sub nom. lie CAWTHORNE’S 
Trusts, He HARWooD, 18 I. J. Ch. 116 5 sub nom. 
Re Harewoop, 12 L. T. O. S. 529. 

Annotation :—Generally, Mentd. Martineau v. Rogers (1856), 

25 L. J. Ch. 398, 

2445, —— Sums to be written in words not 
figures.]|—An affidavit under Trustee Relief Act, 
1850 (c. 60), must have such sums of money as are 
mentioned in it printed in words.—Jte Warts’ 
Trust (1876), 34 L. T. 647; 24 W. RB. 701; 3 
Char. Pr. Cas. 61. 

2446. Statement of claims to fund.]—He 
CAWTHORNE, No. 2444, ante. 

24.47, Of which notice received.]— 
It is the duty of a trustee paying money into ct. 
under Trustee Relief Act, 1847 (c. 96), to mention 
in the affidavit on which the moncy is paid in, or, 
if that has been already filed by a supplemental 
affidavit, all claims on the fund of which he receives 
notice. . 

Where a trustee who had filed an affidavit 
before transferring funds into ct. subsequently, 
but before the money was paid in, became aware 
that an assignee of some of the funds had placed 
a distringas thereon, omitted to mention the claim 
of such assignee in his subsequent affidavit, & the 
assignee, on order to prevent the funds being 
transferred out, obtained a stop order :—H eld : 
the trustee was personally liable for the costs 
thereof.— Re ALLEN’S SETTLEMENT (1879), 40 
L, T. 456 ; 27 W. RB. 529. 

2448, On whom to be served.}] — The 
affidavit to be made bn a lodgment of funds in 
ct. under Trustee Relief Act, 1847 (c. 46), should 
be served forthwith on ‘the persons interested 














ee 
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in or entitled to them’; i.e. in the same way & 
upon the same parties as if the Chancery Fund 
Rules, 1874, remained in force, & had not been 
repealed by the Supreme Court Funds Rules, 1884. 
—Re STENING’sS Trusts (1884), 50 L. T. 586. 
Annotation :—Expld. Ite Graham’s Trusts, [1891] 1 Ch. 151. 

Consent of Charity Commissioners to payment 
in.j;—See Cnraritizs, Vol. VIII., pp. 394, 395, 
Nos. 2165, 2166, 2178. 


EF. Effect of Payment in. 

2449. No discharge from office of trustee.)— 
Re CAWTHORNE, No. 2444, ante. 

2450, ———.]— Barker v. PEILE, No. 2832, post. 

2451. ——— Notice by court to trustee of dealings 
With fund.]-—So little does the payment into ct. 
by a trustee under the Trustee Relief Act, 1850 
(c. 60), operate to put an end to the character of 
trustec, that the ct. will not deal with the fund 
without notice being given to him, hecause he is 
still the trustee of the fund (KiNDERSLEY, V.-C.).--- 
THOMPSON Vv. TOMKINS (1862), 2 Drew. & Sm. 8: 
31 L. J. Ch. 683; 61. T. 805; 8 Jur. N.S, 185; 
10 W. R. 310; 62 i. RR. 524. 
Annotations :—Refd. Mutual Lifo Assce, Soc. ». Langley 


(1886), 32 Ch. D. 460; Ze Nottlefold’s rusts (1888), 
69 L. T. 315, 


2452. How far discharged from liability—Dis- 
charge in proportion to sum paid in.J—A trustce 
paying into ct. a sum of money under Trustee 
Relief Act, 1817 (c. 96), although such sum may 
be less than the amount of the trust fund in his 
hands, is discharged as to the money so paid in ; 
& after such payment the parties beneficially 
interested can proceed only under the Act to 
recover the money su paid in; & the ordinary 
jurisdiction of the ct., as against the trustee, is 
confined to the balance which may remain due from 
the trustec in respect of the trust fund after such 
payment.—GoopE v, WEST (1851), 9 Tare, 378 ; 
217.J.Ch. 127; 18 I. T. O. 8. 87; 15 Jur. 1025 ; 
68 To. R. 554. 

Annotations :—Refd. Re Harris's Trusts (1854), 2 Ka. Rep. 


1110; #te Hodgson’s ‘Trusts (1854), 2 Hq. Rep. 1083; 
Thorp v. Thorp (1855), 1 K. & J. 438. 


2453. |—Trustee Relief Act, 1850 
(c. 60), takes away the jurisdiction of the ct. by 
bill against the trustee, in respect of the money 
which he has paid into ct.—Tnorp v. THORP 
(1855), 1 K. & J. 438; 24 1. 7. O. S. 336; 69 
BK. R. 530. 

2454. —— .}—The payment of a trust fund 
into ct. under Trustee Relicf Act, 1850 (c. 60), 
does not give the ct. jurisdiction over the rest of 
the estate, but upon the question of costs, or the 
paying in the fund, or of the petition for payment 
out, or how the money is to be disposed of, the 
ct. has jurisdiction. The Act operates as a 
complete discharge to the trustce as to the fund 
paid in, & no further, & where a trustee retains 
a part of a trust fund in his hands, to answer the 
costs of payment into ct.: the ct. has no juris- 
diction over that portion.—Re BarBER’s TRUSTS 
(1863), 2 New Rep. 571; 32 L. J. Ch. 709; 8 
L. T. $25; 9 Jur. N.S. 1098; 11 W. RB. 1056. 
Annotation :—Refd. Re Parker’s Will (1888), 39 Ch. D. 303. 

2455. .|- A trustee who pays money into 
ct. under Trustee Relief Act. 1847 (c. 96), is thereby 
discharged as against the claims of all the world. 

Where thercfore a party claims to be entitled 
to a share of such a fund, although not included 
in the usual affidavit made on the fund being paid 
in, he must obtain the leave of the ct. to file a bill 
in respect of such claim, & his right will not be 
declared on petition.—Re JEPHSON (1859), 1 L. T. 5. 
Annotation :—-N.F. Re Puttrell’s Trusts (1877), 7 Ch. D. 

647. 
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Sect. 9.—Lodgment of trust fund in court: Sub-sect. 
1, P. & G, (a). 

2456. .|—BARKER v. PRILE, No. 2832, ante. 

2457. Whether indicating retirement from office.] 
~—There being a question whcther a fund should be 
paid to cestuis que trust, infants being interested, 
the trustee pays it into ct. under Trustee Nelief 
Act, 1850 (c. 60), & the cestuis que trust appoint 
new trustees :—Held: they could do so, as the 
payment into ct. specified a ‘‘ desire to be dis- 
charged,”’ & therefore it was competent for them 
to appoint other trustees under their power in 
that case to nominate & appoint any other persons 
etc.—Re BalLey’s TRusT (1854), 3 W. RR. 3d. 

2458. -——.]|—Re WILLIAMS’ SETTLEMENT, No. 
2584, post. 

2459. Payment in of moneys over which trustees 
have discretionary power—Whether court will 
exercise power.|—'T'estator by his will declared it 
should be in trustees’ discretion to advance all or 
any part of the principal of a fund to his son, or 
to his children, if he should be dead, in or towards 
his or their maintenance or advancement in the 
world, it being his wish that his son, if hving, 
should have the whole bencfit of such moneys if he 
should conduct himself steadily & to the satis- 
faction of his trustees, with gifts over, in the event 
of the whole of such moneys not having been 
advanced by the trustees. The son having 
assigned his nterest under the will, the trustecs, 
after the widow’s death, paid the fund into ct. 
under T'rustee Relief Act, 1850 (c. 60), but did not 
suggest that the son had conducted himsclf other- 
wise than steadily & to their satisfaction :- ~/eld : 
upon the construction of the will, this was, in 
effect, a trust for the son with a power for the 
trustees to deprive him of the fund if he should not 
conduct himself steadily & to their satisfaction, 
the trustees having declined to exercise that power, 
it was not. competent to this ct. to exercise it, 
& the fund was ordered to be transferred to the 
assignee.—Re Cor’s Trust (1858), 4 K. & J. 199; 
821. T. 0. 8S. 230; 4 Jur. N.S. 158; 70 E.R. 83. 
Annotations :—Apld. Ie Tore’s Trusts (1866), 15 L. T. 236 ; 

Iee Nettlefold’s Trusts (1888), 59 L. T. 315. Refd. Ze 

Kyreo, Kyre v. Kyre (1883), 49 L. T. 259. 

2460. —--— Maintenance & education of 
beneficiaries.|—-Where money vested by a deed 
poll in trustees upon trust to apply it in such 
manner in every respect as they in their uncon- 
trolled discretion should think fit for or towards the 
maintenance, education, advancement, or bencfit. 
in any way of all or any one or more exclusively 
of the other or others of the children of a certain 
person, &, as to all or any part of the sum which 
should not have been applied as hereinbefore 
mentioned previously to the youngest attaining 
the age of twenty-one years, in trust for all the 
children in equal shares, is paid into ct. under 
Trustee Relief Acts, it is competent for the ct. to 
exercise the discretion as to advances for main- 
tenance, education, advancement, or benefit 
originally given to the trustees.—He ASHBURN- 
T1AM’S T’RuST (1885), 54 L. T. 84, D.C. 

2461. —— Discretion personal.|—Testator 
by his will devised & bequeathed his residuary 
PART III. SECT. 9, SUB-SECT. 1.—F. 


2462 i. Payment in of moneys over 
which trustees have dracretionary power— 
Whether power thereby relinquished.]— 
Exors. paid a sum, which they had 
discretion to expend, into ct. under 
Trustee Rolicf Act :—Held: the pay- 
mont into ct. torminated their discre- 
tionary power of applying the fund.— 
Re MULQUEEN’S TRUSTS, Er p. MUL- 
QUEEN (1881), 7 L. R. Ir. 127.— IR. 














cases will 


2462 ii. ——- —-—.] 
Trusts, (1900) 11. R. 145.—IR. 

. Whether trustees entitled to coats.) 
—Jn future the suin allowed to trus- 
tecs for the costs of lodging moncy 
under Trustee Relicf Act. in ordinary 

be oo ae eae EY *’3s TRUSTS 


¢ BLAYNEY’sS TRUSTS 
413.—IR. 


(1867), 1 I. R. Eq. 
r. ——.) — FR 
(1875), 91. R. Eq. 

t. What costs allowed.) — Costs of 


TRUSTS AND TRUSTEES. 


estate to trustees, & gave thereout a legacy of 
£10,000 to each of his five daughters, & directed 
that the legacies should be held upon certain trusts 
for the benefit of his daughters, their husbands & 
children respectively, & he provided that, on the 
request of any of his daughters, it should be lawful 
for the trustees, if they should think fit, to advance 
to the husband or husbands of any one or more of 
his daughters part of her legacy, not exceeding 
£5,000, for the purpose of setting up the husband 
in business, or otherwise promoting the advance- 
ment or benefit of his daughter & her husband & 
family. The trustees paid the legacy of one of 
the daughters into ct. under Trustee Relief Act, 
1847 (c. 46). Application was now made for the 
advance of a sum of £3,000 to the husband of the 
daughter whose share had been so paid in, for the 
purpose of furnishing him with a professional 
residence. The surviving trustee of the will 
consented to the advance being made :—-Held: 
the trustees, by paying into ct., had terminated 
their discretion, & the discretion being a personal 
one could not be exercised by the ct., & the advance 
could not therefore be made to the husband.-— 
Re NETTLEFOLD’s TRUSTS (1888), 59 L. T. 315. 
2462. Whether power thereby relinquished. | 
Case in which trustees were held to have 
relinquished their discretionary power over a fund 
by having paid it into ct. under Trustee Relief 
Act, 1847 (c. 96).—Re Traa’s Trusts (1866), 15 
lL. T. 236: 15 W. R. 62. 

Aaaean :—Refd. Ite Nettlefold’s Trusts (1888), 59 L. T. 

alo. 


2463. --—— .|—A trustee having a discre- 
tionary power as to the application of a trust fund, 
does not necessarily abandon it by paying the trust 
fund into ct. under Trustee [Relief Act.—Re 
JLANDON’sS Trusts (1871), 40 1. J. Ch. 370. 
Seale :—N.F. Re Nettlefold’s Trusts (1888), 59 L. 'I'. 


2464. —— .]~Re NETTLEFOLD’s TRUSTS, 
No. 2461, ante. 

2465. Jurisdiction of court over remainder of 
estate.|—Re BARBER’S Trusts, No. 2454, ante. 

Payment in of infant’s property — Infant 
made ward of court.|—Sce INFants, Vol. XXVITI., 
p. 387, Nos. 2041-2048. 


C’. Cosis. 
(a) Right of Trusices to Coats. 

2466. Whether [trustees entitled to costs.|—— 
Trustees, after being warned by J. & W., their 
cestuis que trust, that if they paid the trust fund 
into ct. under the Trustees’ Relief Act, they, the 
cestuis que trust, should object to the trustees 
being allowed the costs of paying the fund into & 
taking it out of ct., nevertheless paid the fund 
into ct. under the Act, stating by their affidavit, 
not that they had any doubts as to the title of their 
cestuis que trust, but that, ‘‘ to the best of their 
knowledge & belicf J. & W. were the only persons 
interested in or entitled to the trust fund, & that. 
the facts mentioned in that affidavit were stated 
upon their own knowledge, & they had acquired 
such knowledge as trustees of the trust fund.” 
The cestuis que trust then presented their petition 














appearing by counsel at the argument 
are not allowed to a trustee who has 
brought in the fund under Trustce 
Relief Act, when all the bonoficiaries 
are free from disability, & the case has 
been fwly argued on their behalf, 
although the contrary practice prevails 
in England 

Costs of lodgment, & of the motion 
for costs, will be given.—-Re Loogk- 
HART'S TRUBT, Ex a LOCKHART (1866), 
18 Ir. Jur. 245.—IR. 


-—Re MURPHY’S 


Part JIJ.—ADMINISTRATION OF TRUSTS. 


for the payment of the fund out of ct., & pe ng 
that the costs of the petition & of paying the fund 
into ct. might be paid by the trustees personally : 
—Held: the trustees who had been served with & 
appeared upon the petition were not entitled to the 
costs of such appearance, but only to their costs of 
paying the money into ct.—I?e COvVINGTON’s 
Trusts (1855), 25 L. J. Ch. 238; 26 L. T. O. S. 
185; 1 Jur. N.S. 1157. 

2467. Payment in reasonable or justifiable.| 
—A sum of money having been left by will to a 
married woman, it was agreed by the husband & 
wife that a settlement should is made. Diffi- 
culties subsequently arose, & the parties altered 
their views, & called upon the trustee of the will 
to hand over the money to the husband. The 
trustee declined to do so, & paid the fund into ct. 
under the Trustees’ Relief Act. Upon a petition 
by the husband & wife, that the money might be 
paid out to the husband, & that the trustee might 
pay the costs occasioned by his conduct, it was 
held, that no binding agreement for a scttlement. 
had been shown, but that the trustee was justified 
in the course he had pursued, & his costs must. be 
paid.—Re BENDYsUE (1857), 26 L. J. Ch. 814 ; 











29 L. T. O. S. 341; 3 Jur. N.S. 727; 5 WL. KR. 
816. 

2468. ——-.]—Re Wy.Ly's Trusts, No. 
2425, ante. 

2469 ——.] -Fte METCALFE’sS Trusts, No. 
2428, ante. 








2470 J—A., the surviving exor. of 
the last surviving trustee of a will, whereby a fund 
was settled upon RB. for life, with remainder to the 
children, who survived her, paid the dividends to 
B. during her life, & then paid the fund into ct. :-- 
Held: A. had accepted the trust, & there being no 
difficulty in ascertaining what children B. left, the 
payment into ct. was unnecessary, & he could not 
be allowed his costs.— Re ABBOT’S TRUSTS (1878), 
38 L. T. 442. 

2471. -——.|—Trustees who pay money 
into ct. under the provisions of the Trustec Relicf 
Act, when the question arising might be decided 
upon an originating summons under R. 8S. C., 
1883, Ord. 55, will in future not be allowed the 
costs occasioned by such payment into ct.—le 
GILEs (1886), 55 L. J. Ch. 695; 55 7. T. 5153 384 
W. R. 712. 


Annotation :—Refd. Re Hall-Dare, 
Warner, [1916] 1 Ch. 272. 


2472, —-— ——.- Doubt as to geet entitled. }|— 
Trustees are not bound to take any trouble in 
ascertaining the validity of claims upon the trust 
fund, but may discharge themselves of all responsi- 
bility whenever they please by paying the fund 
into ct. under Trustee Act, & they will be entitled 
to their costs.—Re CROYDEN’sS Trust (1850), 19 
L. J. Ch. 172; 14 Jur. 54. 

annotation :—Distd. Pe Heming’s Trust (1856), 3 K. & J. 





Le Marchant v. Lee 














2478. ——- ——~.]——Re LANE’s Trust, No. 
2422, ante. 
2474, Neglect or refusal to pay in.] 


Any trustee who entertains a reasonable doubt 
or difficulty as to the title of the person who claims 
to be his cestui que trust, should pay the funds into 
ct. under Trustee Relief Act. A trustee, who, 
entertaining such doubt, did not pay the funds 
Into ct., but by his conduct caused the institution 
of a suit, was allowed out of the funds only the 
costs that he would have been entitled to if he had 
paid the funds into ct. under the Act, & the costs 
of appearing on the petition.—GUNNELL vv. 
WHITEAR (1870), L. R. 10 Eq. 664; 89 L. J. Ch. 
869; 22 L. T. 645; 18 W. R. 883. 
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2476. —-— ---—.|—On the sale of 
certain real estate part of the purchase-money was 
invested in the names of trustecs, who were to hold 
the fund until sufficient evidence should be 
produced of the death of a certain person & on such 
evidence being produced were to pay the fund to 
the vendors. The vendors in the following year, 
thinking that they had sufficient evidence of the 
death, called upon the trustees cither to pay the 
fund to them, or to pay it into ct. under Trustee 
Relief Act. The trustees having refused to do so, 
a bill was filed to compel them to pay over the 
fund :—Held: the trustees, having caused un- 
necessary expense by their refusal to pay the fund 
into ct., were only entitled to such costs as they 
would have got if they had paid the fund into 
ct. under Trustee Relief Act, & the vendors had 
presented a petition for the payment of the fund 
to them.~-WELLER v. FITZWUGH (1870), 22 L. T. 
567. 

2476. ---—- Reasonable doubt as to per- 
formance of trust.|—Trustees will not be allowed 
the costs occasioned by paying money into ct. 
under Trustee Relief Act, when they do so for the 
mere purpose of escaping liability, & when there is 
no reasonable doubt as to the performance of their 
trust.—-Re ELLiot’s Trusts (1873), L. R. 15 Eq. 
194; 42 L. J. Ch. 289; 21 W. R. 455. 

2477. -—-—— Lodgment after claim by cestul 
que trust.|—J?e CULL’s Trusts, No. 2487, post. 

2478. ~-—— Payment not capricious or vexatious 
—Solicitor & client costs./,—-Where a trustee has 
paid into ct. a fund to which a married woman is 
absolutely entitled, he is entitled as of course to 
his costs between solr. & client, unless his conduct 
has been simply capricious or vexatious.—Re 
SwAN (1861), 2 Hem. & M. 34; 4 New Rep. 58; 
10 L. T. 834; 12 W. R. 738; 71 H.R. 371. 

Ar aon :—N.F, Re Roborts’ Trusts (1869), 38 L. J. Ch. 














2479. Payment in by banker.|—A banking 
co. having received notice in writing of conflicting 
claims to moneys placed with them on deposit, 
paid such moneys into ct. under Trustee Relief 
Act, 1850 (c. 60), after first deducting therefrom 
their costs of payment in. Upon petition by one 
of the claimants for payment out :—Held: 
(1) the proviso in Judicature Act, 1873 (c. 66), 
s. 25 (6), only applied to debts of which there had 
been an absolute assignment in writing, & the 
banking co., not being trustees within Trustee 
Relief Act, 1850 (c. 60), were not entitled to pay 
the deposit) moneys into ct. thereunder; (2) peti- 
tioner must be taken to have submitted to the 
jurisdiction under Trustee Relicf Act, 1850 (c. 30), 
by petitioning the ct.. & the bank were cntitled to 
their taxed costs of payment in & of the petition, 
& such costs were directed to be taxed accordingly. 
——kte SUTTON’sS TRUSTS (1879), 12 Ch. D. 175; 48 
I. J. Ch. 850; 27 W. R. 429. 

2480. What costs allowed—-Costs of copies of 
affidavits—Affidavits of parties claiming beneficial 
interest.|—-Trustees who have paid trust funds into 
ct. under Trustee Relief Act, & take copies of 
affidavits of partics claiming to be beneficially 
interested in the fund, will not be allowed their 
costs of the copies of affidavits so taken by them.— 
Re Lazarus (1857), 3 K. & J. 555; 69 EH. R. 
1230. 

2481. 
2585, noat. 

Solicitor & client costs.|—See No. 2478, 





Taxed costs.|—Jte Wur’s Trusts, No. 





anle. 

2482. Trustee retaining sum for costs.|—-Where 
trustees who pay money into ct. under the Act, 
deduct a sum for their costs, the propriety of that 
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Sect. 9.— Lodgment of trust fund in court: Sub-sect. 
1, G. (a), (b) & (¢) 3 sub-sect. 2, A., B. & C. (a) 1.) 


course can only be questioned by filing a bill.— 
Ite BLOYE’s Trust (1849), 1 Mac. & G. 488; 2 
H. & Tw. 140; 15L. T. O. 8.517; 47 BE. R. 1630; 
sub nom Re BLOYE’s Trust, £e p. Lewis, 19 L. J. 
Ch. 89; 14 Jur. 49, L. C.; on appeal sub nom. 
LEWIS v. HILLMAN (1852), 3 H. L. Cas. 607, H. L. 


Annotations :-—Apld. Re Barber’s Trusts (1863), 2 Now ak 
71: He Parker's Will (1888), 39 Ch. 1D. 303. te 
Bird’s Trusta (1876), 38 Ch. D. 214; Ze Aen ae 
Act, TPES CIO). Se a .T. 556. Mentd. Re Hodge’s Settlmt. 
(1857), 3 s Guest v. Sen (1870), 5 ee Ap We 

653,n.3 Mictheron *y. Watt (1877), 

De Pereda v. De Mancha (1881), 19 4513 

Trustee v. Peard (1886), 33 Ch. D. 500 ; Te Postlethwaite, 

Postlethwaite v. Rickman (1888), 59 L. T. 58: Nutt v. 


aston ( (1899), 68 L. J. Ch. 367 ; Hodson v. Deans ee 
2 Ch. 647; h. 6 


Bath v. Standard Land Co., [1911] 1 C 
2483. Liability for costs of suit to pay 
whole fund—-Allowance for costs properly incurred. | 
—Where a trustee pays money into ct. under 
Trustee Relief Act, & has incurred costs which he 
claims to deduct from the fund, but which are dis- 
puted, his proper course is to pay the whole fund 
into ct. without deducting such costs, leaving the 
ct. to decide the amount of costs to which he is 
entitled. Therefore, where a trustee paid money 
into ct. after deducting a sum for costs & expenses 
which the ct. deemed excessive, the ct., on bill by 
the cestuis que trusi, ordered him to make good the 
whole of the trust fund in ct., & to pay the costs of 
the suit; the trustee to be allowed such costs as 
he was properly entitled to when the fund in ct. 
came to be dealt with.—HEATY v. CurRSON (1868), 
L. R. 7 Hq. 194; 38 L. J. Ch. 161; 20 L. T. 61; 


17 W. R. 132. 
Taxation of costs.|—-Where trustees 








2484. 
on paying a fund into ct. under Trustee Helief Act, 
have retained a sum for their costs an order will be 
made on petition for the taxation of the trustees’ 
costs of paying the fund into ct. as well as of their 
costs of appearing on the petition, & the trustees 
will be charged with the sum retained by them in 
satisfaction, as far as it will extend, of all their 
taxed costs.—Re SwEEPER’s Trusts (1871), 24 
L. T, 413; 19 W. R. 793. 

Payment in of insurance money.]—Sec INsu- 
RANCE, Vol. X XIX., p. 390, Nos. 3113-3117. 

Right of personal representatives to costs.|— 
See ExEcuTons, Vol. XXIV., p. 690, Nos. 6242, 
6243. 


(b) Liability of Trustees to Pay costs. 


2485. Payment in unjustified.|——By an indenture 
of scttlement three trustees were appointed. The 
settlement contained a power for the cestuis que 
trust in case the trustees therein named, or either of 
them, should die, or be desirous of being discharged 
from the trusts, to appoint any other person or 
persons to be a trustee or trustees in the place of 
any such trustee or trustees so dying or being 
desirous to be discharged. One trustee died, & 
the other two were desirous of being discharged, 
upon which two new trustees only were substituted. 
The two continuing trustees refused to transfer the 
fund to the new trustees, upon the ground that the 
appointment was not properly executed, & paid 
the trust fund into Mi under the Trustee Act. 
Upon petition for payment of the money out of 
ct. :—Held: it was competent for the cestui que 
trust to appoint two trustees only & the old trustees 
were not justified in paying the money into ct., 
& they were ordered to pay the costs thereby 
occasioned, & their costs of the petition.—Re 
Faaa’s Trust (1850), 19 L. J. Oh. 176. 


Annotation :-—Reld. Re Poole Bathurst’s Estate (1864), 2 
Sm. & G, 169. 
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2486. Payment vexatious or unnecessary.|— 
Trustees are not justified as a matter of course 
a a married woman’s legacy into ct.; but 

be liable for costs if such payment appear 
vexatious & unnecessary.—Re Ronerts’ TRUST 
(1869), 38 L. J. Ch. 708; 17 W. R. 639. 

2487. -]|—The trustees of a trust fund to 
which their cestui que trust has become entitled in 
default of appointment by a tenant for life are 
justified in pevine it over to him on being informed 
in writing the solr. to the parties that he has 
reason to believe that no appointment has been 
made; & would be free from liability in doing so. 
Trustees who under such circumstances pay the 
trust fund into ct. under Trustee Relicf Act will not, 
as a rule, be entitled to their costs. 

I do not think that I shall make these trustees, 
who have acted with such over-caution, in this, the 
first case of the kind that has come b fore me, pay 
the costs of the transfer into ct. ; but I wish it to be 
understood that the next set of trustees who come 
before me having so acted must pay the costs.— 
(JESSEL, M.R.).—Re Cunn’s Trusts (1875), L. R. 
20 Kq. 561; 44 L. J. Ch. 664; 32 L. T. 853; 23 
W. R. 850. 

2488. -—Where the donee of a general 
testamentary power of appointment over a fund 
comprised in a settlement exercises the power, & 
at. the same time appoints an exor., such exor. is 
the proper party to receive & distribute the fund. 
Tf, therefore, the trustees of the settlement pay the 
money into ct. under Trustee Relief Acts, they will 
be liable for all costs improperly occasioned by 
their so doing.—He TIoskin’s Trusts (1877), 5 
Ch. DD. 229; 46 L. J. oe 271; 35 L. T. 935; 
on appeal, 6 Ch. D. 281, CL. A 


Annotations : -—Consd. Turner v. Hancock (1882), 20 Ch. 
30 O'Grady v. Wilmot, [1916] 2 A. C. 231. Men ta. 
Re Bradford, Thuraby & Farista gady 11 B. 7). 373; 








Re Treasure, Wild v. Sharing {1900} 2 ‘h. 648 ; Re 
Moore, Moore v. Moore, [1901] 1 Ch. 691; Fe Power, 
Re Stone, Acworth v. Stone, [1901] 2 Ch. 659; Re Dixon, 


Penfold v. Dixon, [1902] 1 Ch. 248; 
Lawley, (1902) 2 Ch. 799; Re Marten, Shaw v. Marten, 
[1902] 1 Ch. 314; Ke Peacock’s Settlmt., Kelecy v. 
Harrison, [1902] 1 Ch. 552; Je Fearnside, Baines 
Chadwick, Dice te Ch. 250 5 Stamp Juties Corrs. v. 
Stephen, [1904] A. C. 137 Re Dodson, /?e Wodson, 
Gibson v. Dodson, “1907 1 Ch. 284; Re Iladley, Johnson 
v. Hadley, [1909] 1 Ch. 20; Te Pryce, Lawford vt. Pryce, 
(i911 ] 2°Ch. 286; He Wernher, Wernher v. Beit, [1918] 
2 Ch. 82. 
Liability of personal representatives.|—Sce 


EXEcuronrs, Vol. XXIV., p. 590, Nos. 6245, 6246. 


(c) Out of What Fund Payable. 


See SETTLEMENTS, Vol. XL., p. 688, Nos. 2241, 
2242, 


2489. Trust for maintenance—Costs payable out 
of corpus.|— Costs occasioned by the fund being 
paid into ct. in the case of a trust for maintenance 
to come out of the corpus.—te REIn’s Trusts 
(1852), 1 W. R. 18. 

2490. Payment of legacy—Costs payable out of 
residue.|— Where the trustees of a legacy, given for 
the benefit of a lady for life, with limitations over, 
one of such trustees being also the residuary 
legatee under the will, refused to comply with the 
request of the tenant for life, that they would pay 
the legacy into court under Trustee Relief Act, 
1847 (c. 96), although she offered to pay the costs 
of the proceedings for that purpose, & she conse- 
quently instituted a suit & obtained an order for 
payment of the fund into ct., the costs of the suit 
were directed to be paid out of the residue.— 
HANDLEY v. Davis (1859), 28 L. J. Ch. 873; 32 
L. T. O. S. 330; 5 Jur. N.S. 190. 

Costs of personal representatives.|—-See Exk- 
cutors, Vol. XXIV., pp. 590, 591, Nos. 6247-6252. 


Te Lawley, Zaiser v. 
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SUB-SECT. 2.—PAYMENT OUT. 
A. In General. 


2491. Care to be exercised.|—Re CAWTHORNE, 
No. 2444, ante. 

2492. Effect of payment out—Equivalen to 
decree or final judgment.]—Re CaAWTHORNE, No. 
2444, ante. 

2493. Postponement of order for payment out-— 
—Claimants residing abroad.|—Upon a written & 
reasonable application from claimants residing 
abroad, the ct. will postpone the drawing up of an 
order for payment out of ct. of money paid in 
under Trustee Relief Act.—Re Honson’s WILL 
TRUSTS (1853), 22 L. J. Ch. 1055; 17 Jur. 826. 

2494. Fund distributable in shares—First applica- 
tion for payment of one or more shares—Request 
to carry remaining shares to separate accounts. |-— 
Where a sum of money distributable in shares, has 
been paid into ct., on the first application which is 
made for Peaneon out of one or more share or 
shares, petitioner should ask that the remaining 
shares may be carried to the separate accounts of 
the parties entitled thereto.—Ie HAWKE’s TRUST 
(1854), 2 Eq. Rep. 3; 18 Jur. 33. 

2495. How order entitled——Where no petition.]— 
DIXON v. MorLEY, [1869] W. N. 49. 

Annotation :-—Folld. Pullen v. Isaacs (1895), 72 L. T. 834. 

2496. Whether court will require security to 
refund.|—Where an application is made for the 
payment out of ct. of funds by persons claiming as 
upon the presumption of death by reason of seven 
years’ absence of the person to whose credit the 
funds stand, & the ct. is satisfied with the evidence, 
it is not in accordance with modern practice for 
the ct. to require security to refund before making 
the order for payment out.—He B.’s Trusts 
(1905), 638 W. RR. 491. 

Compulsory purchase.|—See CoMPpuLsoRY PuR- 
CHASE OF LAND, Vol. XI., pp. 244, 245, 249-252, 
Nos. 1427-1446, 1515-1581. 


B. Who may Apply. 

2497. Deaf, dumb & blind person—Without 
next friend.|—-A deaf, dumb, & blind person peti- 
tioned for payment to herself of £7,000, carried to 
her separate account :—Held: she might be a 
petitioner without a next friend; but the ct. 
declined, without special reasons assigned, to 
make an order for payment of more than the 
income for her benefit.—Re BippvULPH’s Trusts, 
Re Pooun’s Trusts (1852), 5 De G. & Sm. 469; 
64 Id. R. 1202. 

2498. Person not mentioned in trustee’s affidavit.] 
—Re JEPHSON, No. 2455, ante. 

2499. .}—A person not mentioned in the 
trustee’s affidavit may apply by petition for the 
payment out of ct. of moneys paid in under Trus- 
tee Relief Act.—Re PoTTRELI’s Trusts (1877), 7 
Ch. D. 647; 47 J. Ch. 11; 37 L. T. 374. 

ta ——.|—PELLING v. GUDDARD, No. 2501, 
post, 





C. Procedure. 

(a) By Petition. 

i. In General. 
See R. S. C., Ord. 54B., r. 3 (2) (b); Ord. 565, 

r. 2 (1); C.C. R., 1903, Ord. 38. 
2501. When petition proper mode of procedure.] 
—(1) A fund paid into ct. under Trustee Relief 
Act, can be dealt with only on petition. Such 


—- 
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petition may be presented by a beneficiary not 

named in the trustees’ affidavit. 

(2) A person claimed by action a fund paid into 
ct. by trustees who had not named him in their 
affidavit. The judge declared pltf. entitled to the 
fund, & directed a petition to be presented asking 
for payment to him.—PELLING v. GODDARD 
(1878), 9 Ch. D. 185; 470. J. Ch. 646; 38 L. T. 
811; 26 W. R. 476. 

2502. ———- Sum over one thousand pounds— 
Title of applicant depending only on proof of birth.] 
—The generality of R. S. C., Ord. 55, r. 2 (1), is 
not qualified by sub-sect. 5; therefore, an applica- 
tion under Trustee Relief Acts for payment out of a 
fund to an appct. whose title depends merely upon 
proof of his birth should be made by summons & 
not by petition, although the fund exceeds 
£1,000.—Re Broapwoopn (1886), 55 I. J. Ch. 646 ; 
55 L. T. 312. 

2503. ——-——.]|— Where the title to a 
fund in ct. depends only upon proof of identity on 
the birth, marriage or death of any person the mere 
fact that the fund exceeds £1,000 will not justify 
the making of an application for payment or 
transfer of the fund out of ct. by petition instead of 
by summons in chambers.—BaTrs v. Moore 
(1888), 38 Ch. D. 381; 57 L. J. Ch. 789; 58 .. T. 
513; 36 W. R. 586. 

2504. .]}—Money had been paid into 
ct. by exors. under Trustee Relief Act to the credit 
of an account entitled ‘‘In the matter of the 
trusts of the sale moneys of certain real estate 
formerly belonging to E., deceased, & subject to 
the trusts of a certain Royal warrant dated 
Aug. 6, 1861.” The fund had originally been 
about £1,500. On an application by summons 
under R.S. C., Ord. 55, £600, part of the fund, was 
ordered to be paid out bul as to the remainder the 
summons stood over for further evidence as to 
the death of an annuitant. The further evidence 
having been obtained the application was renewed, 
the summons asking for payment out of the 
balance to appct. :—Held : the case was not within 
R.S. C., Ord. 55, at all, & the application ought to 
be made by petition & not by summons.—LKe 
Evans (1886), 54 L. T. 527. 

2505. .}—Where a sum paid into ct. 
under Trustee Relief Acts exceeded £1,000, the 
ct. refused to order payment out on summons.— 
Re Riuopegs (1886), 31 Ch. D. 499; 55 L. J. Ch. 
477; 541. T. 294; 34 W. R. 270, 501. 

Annotations :—Apld. Re Broadwood (1886), 55 I.. J. Ch. 
646. Expld. Bates v. Moore (1888), 38 Ch. 1D. 381. 
2506. Amendment of petition.]——A petition, 

praying the payment out of ct., under the above 

Act, of a small sum to petitioners, in certain shares, 

to which they were held not entitled on the true 

construction of a will, was allowed to be amended 
by the addition of a prayer for a declaration of the 
rights of all parties, & payment accordingly; &, 
subject to such amendment, an order was made 
containing such a declaration, & for payment in 
conformity therewith. Costs of all parties out of 
the fund.—Re WALKER’s TRUSTS (1852), 16 Jur. 

1154; 1 W. R. 33. 

2507. Affidavits in support—How intituled— 
Variation between affidavits of paying in & paying 
out.]—Re Harris (1862), 8 Jur. N.S. 166. 

2508. ——— Affidavit of no incumbrances—Not 
required for payment out of personalty.]| EDWARDS 
v. GROVE (1906), 51 Sol. Jo. 27. 
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Sect. 9.—Lodgment of trust fund in court: Sub-sect. 
2, C. (a) 2., ti., tt. & Ww.) 

2509. Title of account—Carrying over share to 
separate account.|—-Where it is proposed, upon a 
petition for payment out of part of a fund in ct., 
to carry over a share in such fund to the separate 
account of the person entitled, the account should 
be in the name of such person & not in the name of 
such person or his incumbrancers—e.g. ,‘‘ the 
account of A. B.”’ not ‘ the account of A. B. or his 
incumbrancers.”—IIARGRAVE v0. KETTLEWELL 
(1886), 55 1. T. 674, 35 W. R. 136. 

2510. Necessity for petitlon.]|—Where money has 
been paid into ct. under Trustee Relicf Act, a 
party claiming part of the fund will not be allowed, 
to save expense or for his convenience merely, to 
file a bill instead of a petition in the usual course.— 
Ne Wats’ Trusts (1854), 2 Eq. Rep. 1110; 23 
L.T, O. 8. 344; 18 Jur. 721; 2 W. 1. 442. 

2511. .|—Drxon v. Monuey, (1869) W. N, 


Annotation :— Folld. Pullon v. Isaacs (1895), 72 Tu. T. 834. 

2512. Further consideration of creditor’s 
action.|—Upon the further consideration of a 
creditor’s action for inquiries as to incumbrances 
upon, & for distribution of, funds paid into ct. 
under Trustee Relief Act, an order will be made for 
payment out of the funds to the persons found 
entitled thereto, without a petition being presented 
for that purpose.—PULLEN v. IsAAcs (1895), 72 
L. T. 834, 

2513. Infant entitled to share of fund— Necessity 
for guardian ad litem.]—Upon a petition for the 
payment out of ct. of two-thirds of a sum of stock 
& cash, standing to the account of the trusts of a 
will, where the person entitled to the remaining 
one-third was an infant:—Held: the appoint- 
ment of a guardian ad litem on behalf of the infant 
was necessary.— Re WARD’s WILL Trusts (1860), 
2 Giff. 122; 2 LL. T. 82; 6 Jur. N.S. 441; 66 
HK. R. 62. 

2514. Necessity for attendance of trustee.]— 
R.S. C., Ord. 65, vr. 27 (19), as to a tender for costs 
on the service of a petition, does not apply to a 
trustee whose duty it is to appear & protect the 
fund of which he is the trustee & which is the 
subject-matter of the petition.—]owr v. Moore 
(1906), 22 T. L. R. 640. 


li. Jurisdiction of Courl on Petition. 

2515. Whether over all questions concerning the 
fund.]—Under Trustee Helief Act, 1847 (c. 96), the 
ct. has power to decide all questions that may 
arise concerning the fund in ct., just as in a suit, 
& may, if necessary, direct any issue to determine 
the sanity of any person, or for like purposes.— 
Re ATLEN’s Trusts (1854), Kay, App. li.; 69 


K. R. 840, 
Fund paid in by mistake.]|—(1) Where 











2516. 
& marriage settlement had been prepared, contain- 
ing clauses not contemplated by partics on the 
other side, & the money which was to form part of 
the settled fund actually vested in the trustees 
for the purpose of the intended marriage, the 
trustees, in consequence of a misunderstanding 
between the parties, paid the money into ct., 
under Trustee Relief Act, 1847 (c. 96). Upon a 
petition of the settlor & his daughter to have the 
fund repaid to them :—Held: as the whole affair 
had proceeded under a mistake, & was incom- 
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PART III. SECT. 9, SUB-SECT. 2.— 
C. (a) i. 


2510 i. Necessity for petition.}—Tho 
ct. has no jurisdiction on motion, with- ‘ 
out a potition, to pay out funds lodged Cc, 


under Trustee ellef Act.—Er p. 


StTook (1856), 5 I. Ch. R. 341.—IR. 
PART III, SECT. 9, SUB-SECT. 2.— 
C. (a) il. 


To declare rights of parties.) — 
On a motion for the payment, out of 


TRUSTS AND TRUSTEES. 


plete, the ct. had jurisdiction over the fund, & 

accordingly directed it to be paid out to petitioner, 

the father. 

(2) Trustee Relief Act, 1847 (c. 96), enacts, that 
where trustees, exors., etc., having in their hands 
any money belonging to any trust whatever, or 
the major part of them, shall be at liberty, on 
filing an affidavit shortly describing the trust, to 
pay the same, with the privity of the Accountant- 
General of the Ct. of Ch., into the Bank of England 
to the account of such Accountant-General, in the 
matter of the particular trust, in trust to attend 
the orders of the ct.; & the Accountant-General is 
empowered, without any order of the ct., to reccive 
such trust moneys paid into the bank in his name 
by trustees, without any order of the Ct. of Ch.— 
Ex p. HAMILTON (1849), 13 L. T. O. S. 184. 

2517. —— Questions of einer a ae Re 
Horrr’s Estare Act, 1855 (1900), 82 LL. T. 5586 ; 
48 W. R. 607; 44 Sol. Jo. 484. 

Annotations :—Apld, Re Bridgwater’s Settimt., Partridge 
wv. Ward, [1910] 2 Ch. 342. Consd. Re Harper’s Settimt., 
Williams v. Darper, (1919) 1 Ch. 270. Refd. Gresham 
Life Assce. Soc. v. Crowther (1914), 111 L. TT. 887. 














2518. .|—Re BarBEr’s Trusts, No. 
2454, ante. 
2519. Declaration of rights of peti- 


tioners.|—-Some portion of a trust fund, payable by 
instalments, was paid by the trustee into ct. under 
‘T'rustee Relief Act, 1847 (c. 96). Upon a petition 
seeking payment of the fund so paid in the trustee 
was ordered to pay the future instalments from 
time to time, as he should receive them, to the 
cesiui que trust, whose title was clear. 

I have jurisdiction to declare the rights of 
petitioners (Sruart, V.-C.).—Re WRIGHT'S SETTLE- 
MENT (1853), 1 Sm. & G. App. v.; 67 E. R. 1319. 

2520. Establishment of adverse title.|— 
When a trustee of a marriage settlement paid 
money into ct. under Trustce Relief Act, & a 
petition was presented claiming the fund under a 
litle adverse to the settlement :—Held: the ct. 
had no jurisdiction in this proceeding to establish 
a title adverse to the trust, & a suit must be 
regularly instituted for this purpose.—Re Fozarp’s 
Trusts (1855), 3 Kq. Rep. 759; 24 L. J. Ch. 441 ; 
251. T. 0.8.5; 3W. BR. 341, L. JJ. 

2521. —— .J}—The ct. has no jurisdiction 
on a petition presented under Trustee Acts to 
decide on a disputed question of title. 

Semble: it may order the fund to be paid out 
to a trustee & order him to pay it into ct. under 
T'rustee Relief Act, & then deal with it.—Re 
DRAPER’S SETTLEMENT (1861), 9 W. FR. 805. 

2522. Rescission of charge on fund.|—A 
married woman & her brothers, persons in a 
humble position, being entitled in reversion 
expectant on the death of a tenant for life, to a 
sum of £1,500 charged on land, purported to mort- 
gage this interest to B. as security for 2500 with 
interest at 5 per cent. though £250 only was 
actually advanced. B. subsequently advanced 
£150 more, for which a further charge for £300 
on the same reversionary interest was taken as 
security. This deed of further charge contained 
recitals & clauses to the effect that the nature of 
the transaction was perfectly understood by the 
borrowers, & that the difference between the sums 
actually advanced & the sums expressed to be 
secured was considered reasonable remuneration 
for the delay that must occur before repayment, 











ct. of a fund paid in under Trustee 
Relief Act, the ct. has jurisdiction to 
declare the rights of all parties.—Re 
Lyon’s EstaTE (1900), 21 N. S. W. 
L. R. (ia) 262: 17N.8S. W. W.N 
148,— US. 
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on account of the age of the tenant for life. The 
securities were prepared by B.’s solr., acting for 
all parties & the borrowers had no independent 
advice. Only ono year’s interest was ever paid. 
On the death of the tenant for life, the £1,500 was 
paid into ct., & upon a petition by the reversioners 
to set aside these securities on the ground of fraud, 
& for payment out of the fund. Semble: the ct. 
will, upon petition for payment out of ct. hear & 
decide questions of this nature without directing 
the issue of a writ.—Re SLATER’S TRUSTS (1879), 
11 Ch. D. 227; 48 L. J. Ch. 473; 40 L. T. 1843 
27 W. RR. 448. 

Annotations :—Mentd. Re Marshficld, Marshfield «. Hutch- 


ings (1887), 34 Ch. D. 721: Re Lioyd, Lloyd v. Lloyd, 
[1903] 1 Ch. 385. Ronen Nae am Tae 


2528 Whether confined to questions as to fund 
in court.]|—In 1887 a sum of India stock repre- 
senting the proceeds of a policy on a life that had 
dropped was held in trust for A., the widow of the 
assured, for life & after her death for his three 
children by her, one of whom was a daughter who 
was married before the Married Women’s Property 
Act, 1882 (c. 75), came into operation. 

In 1890 A. as to her life interest, & the daughter 
& one of the sons as to their respective reversions 
in one-third of the trust funds, mortgaged the same 
for £400, & the daughter, who did not acknowledge 
the mtge. under Malin’s Act, received one-third 
of the money. Her husband was no party to this 
transaction & subsequently died. In 1893 the 
trustee, at the request of all the beneficiaries & 
on a covenant of indemnity from the two sons, 
pee off the mtge. out of the trust funds; & after 
uis death, & on the appointment of a new trustee, 
the balance of the India stock was under an order 
transferred into et. A. died in 1917, & on a peti- 
tion by the daughter for payment out of the fund 
in ct. she claimed that the mtge. did not bind her 
or operate to charge her share in the trust funds, 
& that, as between herself & her brothers, she 
was entitled to be paid out of the fund in ct. an 
amount equal to one-third of the original trust 
funds :—Held:; the fund in ct. was divisible into 
equal thirds, for the ct. was not administering the 
{rust estate & petitioner, whatever her claim 
might be against deceased trustee’s estate, had no 
personal right or claim against the other cestuis gue 
trust.—Re BARROw’s PoLicy TRusts, [1918] 1 Ch. 
452; 87L. J. Ch. 8103 118 J.. T. 590. 

2524 Adjournment of petition to chambers.|— 
A trust fund having been paid into ct. under 
Trustee Relief Act, 1847 (c. 96), by the trustee of 
a will, a petition was presented by partics interested 
for an inquiry as to the persons entitled & for 
payment out to the persons found entitled under 
that inquiry. Upon the petition coming on for 
hearing an order was made directing the inquiry, 
& adjourning the further hearing of the petition 
into chambers :—Held: the proceeding having 
been properly commenced by petition under 
Trustee Relief Act, 1847 (c. 76), s. 2, the ct. had 
jurisdiction under Masters Abolition Act, 1852 
(c. 80), s. 27, to adjourn the petition into chambers. 
—Re MOATE’s TRusT (1883), 22 Ch. D. 635; 31] 
W. R. 497. 





iii. Contents. 

2525, Statements in affidavits made on payment 
in.]|—On a petition presented under Trustce Relief 
Act, for payment of trust funds out of ct., the 
statements in the affidavits made on payment of 
the trust money into ct. should be set out in the 
petition, as these statements form the only 
declaration of trust under which the ct. can act.— 
Re Levert’s Trust (1852), 6 De G. & Sm. 619 ; 
19 L. T. O. 8. 244; 16 Jur. 1063; 64 KR. R. 1270. 
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2526. .|—Petitions for the payment out of 
ct. of money which has been paid in under Trustee 
Relief Act must state the affidavit upon which the 
payment into ct. was made.—Re FLAcK’s TRUST 
(1853), 10 Hare, App. I, xxx; 68 E.R. 1131. 
Annotation :—Refd. Re Curtois’ Will Trusts (1853), 22 

L. J. Ch, 1045. 

2527. How much to be set out.]|—Peti- 
tions for the payment out of ct. of money which 
has been paid in under Trustee Relief Act must set 
out enough of the affidavit, on which the payment 
was made, to show the difficulty which occasioned 
the payment into ct., & who are the parties that 
claim, or are interested in the fund, but not 
necessarily all the details contained in that 
affidavit—Re Courrors’ Trust (1853), 10 Hare, 
App. II, lxiv ; 22 L. J. Ch. 1045; 17 Jur. 852 ; 68 


HK. R. 1152. 








iv. Service. 

See RLS. C., Ord. 548, r. 3 (2) C. 3 County Court 
Rules, 1908, Ord. 38, rr. 24, 28. 

2528. On whom to be made—Previous order for 
payment out of part of fund—Petition for payment 
out of remainder.}—DALLIMORE v. OGILBY (1852), 
20 L. T. 0.8.9; 16 Jur. 443. 

2529. Trustee—Trustee not able to be found 
—Service at address given on payment into court.]— 
Where the trustee, who has paid a trust fund into 
ct. under Trustee Relief Act, cannot be found, 
service on him of the petition for payment out of 
{he fund, at the address given by him in his 
affidavit on the occasion of his paying in the 
money, will he deemed good service.—Ex p. 
BAUGHAM (1852), 16 Jur. 325. 

Annotation :~ Reid. F?e Lawrence’s Trusts (1865), 13 L. T. 

580. 


2530. .}] —Where a trustee, 
having paid money into ct., names in his affidavit 
a place where he may be served, & it is found that 
personal service cannot be effected upon him at 
such place, the ct. will consider such service good, 
provided that all diligence has been used to effect 
personal service upon him elsewhere.—I?e Law- 
RENCR’S TRUSTS (1865), 13 L. T. 580; 14 W. 1. 93. 

2531. Part of fund carried to separate 
account of lunatic—Petition in lunacy for transfer.] 
—A fund having been paid into ct. by the trustees, 
under Trustee Relief Act, one-third was carried to 
the separate account of one of the cestui que trust, 
who was a lunatic. Afterwards a petition was 
oresented in lunacy for a transfer of the one-third 
beloneing to the lunatic :—Held: the trustces 
need not. be served with notice of the petition.— 
Re YounG (A LuNATIC) (1857), 5 W. R. 400, L. JU. 

2532. —— When service dispensed with— 
Decision of court upon will.|—Where the ct. has 
decided a question under a will upon a fund 
being paid into ct. under Trustee Kelief Act, & 
a petition is presented for payment out of ct. 
of such fund, the ct. will dispense with service 
upon the trustee.—Re THomas’s WILL (1863), 
11 W. R. 276. 

2533. — — Address for service 
demolished.]—Where the house named by trustees 
on payment into ct. as their address for service had 
been pulled down & the trustees had not been 
heard of for ten years. Service of petition for 
payment out of ct. dispensed with, & an in uy 
directed to ascertain who were entitled to the fund. 
—e Bouton’s WILL (1869), 21 I. T. 413; 18 
W. R. 56. 

2584. ——— ——— Fund lodged to account of party 
a wee remainder over.’’|—PRACTICE Nors, [1907] 
W.N. 44. 

2535. ~-—— Parties claiming interest in aggregate 
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Sect. —Lodgment ahs ane eae in court : 
2, C. (a) iv., (b), & D.} 


tund—Clalm to payment of annuity.]—Qu.: 
whether the parties beneficially interested in a 
fund which has been paid into ct. under Trustee 
Relief Act should be served with petition for pay- 
ment of an annuity out of the dividends thereof, 
when the petition prays costs out of the corpus of 
au Eat .—Re GREENLAND’S TRUSTS (1852), 1 

2536. ——— Claim to particular share.|—A 

erson claiming a particular share of an aggregate 

fund brought into ct. under Trustee Relief Act, 
presenting a petition to get that share out of ct., 
ought to serve with the petition all the other 
persons whom the trustees have stated to be in 
their belief interested in the fund.—e MANNINQ’S 
Trusts (1855), 3 W. Tt. 379. 

2537. Not where rights declared against 
by court.|—-Where money has been paid into ct. 
under Trustee Relief Act, 1847 (c. 96), & the ct., 
in an action brought for the fund, has declared the 
rights of the persons interested ; on an application 
made by the trustee & the person so interested for 
payment out, it is unnecessary to serve notice of 
the application on persons who, although stated 
in the trustee’s affidavit as being interested in the 
fund, have not been declared to be so by the 
ct.—Re Fospunry’s Trusts (1878), 39 L. T. 


422. 
Administrator— Petition by next of 


Sub-sect. 














2538. 
kin.|—Fte BEAUCLERK (1862), 11 W. R. 208. 

2539 Numerous parties interested—Service 
on representatives of each class.|—'l'estator devised 
real estate in strict settlement, & prohibited the 
cutting of timber for any purpose, & in lieu thereof 
gave a sum of stock to trustees on trust, to apply 
the dividends to the repairs of the estate for a 
term of years, & to pay the surplus to the persons 
in possession of the estate under the will; & at 
the expiration of the term to transfer the stock to 
the person in possession of the estate, if a son or 
descendant of any of his sons, otherwise to the 
descendants of his brothers & sisters. Before the 
expiration of the term the estate tail was barred. 
The trustees paid the fund into ct., & the persons 
entitled to the estate presented a petition for 
immediate transfer of the fund. Resps. to the 
pen, the descendants of the sons, & the 

rothers & sisters, were extremely numerous :— 
Held: the question might be decided on petition, 
two of the descendants of each son, & of each 
brother & sister, being served with the petition.— 
Re Cotson’s TRustTsS (1853), 2 Eq. Rep. 257; 22 
L, T. O.S. 183; 2W. Rf. 111. 

2540. All parties not before the court.] 
—On a petition under Trustee Relief Act for pay- 
ment out of ct of a fund to which numerous 
parties were entitled, most of whom were not 
before the ct., a former order having been made 
directing class inquiries, & the Chief Clerk having 
made his certificate, it was ordered that petitioner 
be at liberty to serve a copy of the petition, the 
former order, & the Chief’s Clerk’s certificate, 
together with the present order, upon the several 
persons named in the certificate, & that the 
petition stand over till such persons had been 
served.—hte BaTTERSBY’s TRustTs (1878), 10 
Ch. D. 228. 
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2541 1. Whether proper mode of op 
cation. }— Re eee 8 T'RUSTS (1 py 
31 L. R. Ir. 434.—IR. 


2541 fi, ow 





Diy rac v. FER- 


GUSON, [1920] 1 I. It. 81.—IR. 
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d. Trustee—Sole trustee.}—The rosi- 
of the purchase-money, 
payment of incumbrances upon Jands 
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(b) By Summona. 

See R.8. C., Ord. 55, r. 2 (1). 

2541. Whether proper mode of application.|— 
PELLING v. GODDARD, No. 2501, ante. 

2542. Title of applicant ‘defending only on 
proof of birth.|—2e Broapwoop, No. 2502, ante. 

2543. Previous order declaring rights |— 
Freehold hereditaments in the city of London, to 
a moiety of which A. was entitled after the death 
of a tenant for life, subject to four life annuities 
of £50 payable from the death of the tenant for 
life, were taken by the Metropolitan Board of 
Works, & the money paid into ct. under the Lands 
Clauses Act, 1845 (c. 18). In 1866 an order was 
made on petition, whereby a sum of £7,000 was 
ordered to be invested to provide for the annuities 
when they should become payable, & the balance 
of a moiety of the fund, after providing for the 
tenant for life’s interest, was directed to be paid 
to A. In 1868 one of the expectant annuitants 
died ; in 1869 the tenant for life died; & in 1870 
another order was made on petition, whereby a 
sum of stock which would have been sufficient 
to pay an annuity of £50, was ordered to be trans- 
ferred to A. 

A second annuitant having died in May, 1883, 
A. claimed a sum of £1,666 1388. 4d. Consols, 
being so much of the residue of the investment of 
£7,000 as had sufficed to provide for the second 
annuity of £50 :—Held: the orders of the ct. in 
1866 & 1870, amounted to ‘an order declaring 
the rights of ” A. within the meaning of R.S. C., 
1883, Ord. 55, r. 2 (1); & the application ought to 
be by summons. 

The gencrality of R. 8S. C., Ord. 55, r. 2 (1), is 
not cut down or qualified by sub-sect. 7 or any of 
the sub-sects. of r. 2 following sub-sect. 1.—Re 
BRANDRAM (1883), 25 Ch. D. He : 538 L. J. Ch. 
331; 49 L. 'T. 558; 32 W. Rh. 


Annotations ‘-—Apld. Ie Mad oe ae 53 L. J. Ch. 333. 
F. Re Mhodee Tees), 31 


2544. Sum over one geeeer pounds— 
Part paid out.|—??e Evans, No. 2504, ante. 
2545, ——— —-—.]—-Re Ruoves, No. 2505, ante. 


D. To Whom Payment Made. 


2546. Administrator of cestui que ea —Where 
a person had at his death, & when letters of 
administration were granted, bond notabilia in one 
diocese only, the subsequent payment of a portion 
of them into the Ot. of Ch does not render a 
prerogative probate necessary to obtain payment 
out of ct. 

Where therefore an intestate was, at his death, 
entitled to legacies under two wills which had been 
proved in the Consistory Court of Chester, in which 
diocese the exors. & trustecs of both wills were also 
living at the death of intestate, & letters of 
administration to intestate, who died abroad, were 
granted by the same ct., & afterwards the trustees 
of one of the wills paid the money into the Ct. of 
Ch. under the Trustees’ Relief Act, it was 
held that the diocesan letters of administration 
were sufficient to authorise the administrator to 
receive the money out of ct.—Re KNOWLE’s TRUSTS 
Lae 1DeG.M. & G. 60; 21 L. J. Ch. 142; 18 
L. T. O.S. 104; 15 Jur. 1163 ; 42 BE. R. 474, L. JJ. 
Annotation Refi. Re Spencer (1852), 1DeG.M. &G. 311, 

2547, ———.]—The personal estate of an intestate 











ae in the Landed Kstates Ct., will not 

aid over to a sole trustee of such 
ae g, although the instrumentiby which 
they were put in settlement appointed 
only one such trustee.—-Re DICKSON’S 


after erars (1869), 31. R. Eq. 344.—IR, 
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consisted of a reversionary share in the proceeds of 
trust property, which at her death was unsold, & 
situate within the jurisdiction of an archdeaconry ct. 
Administration was not taken out to her till after 
the reversion had fallen into possession ; the trust 
property had been sold, & intestate’s share had 

een paid in to the Ct. of Ch. under Trustees’ 
Relief Act. Letters of administration were then 
granted by the archdeaconry ct.:—Held: they 
were sufficient to entitle the administrator to 
payment of the share out of ct.—Re SPENCER 
(1852), 1 DeG. M. & G. 811; 21 L. J. Ch. 314; 
tee T. O. S. 266; 16 Jur. 233; 42 KE. R. 572, 

2548. Party entitled to share of fund— In absence 
of parties entitled to other shares.|—A share of 
funds in ct. may be paid out to a party entitled to 
it, in absence of parties entitled to the other shares. 
—Jte BEFVORD’s WiLL (1853), 21 LL. T. O. S. 164. 

2549. Fund in court for children—Birth of 
illegitimate child-~Payment out to one of legitimate 
children—After service on illegitimate child.]— 
A fund in ct., was held in trust for the children of 
A. <A. had been separated from his wife, who 
during the separation had given birth to a child. 
The ct., considering the evidence of non-access 
sufficient, allowed a share in the fund to be paid 
to one of the legitimate children on petition, the 
petition having been served on the bastard, who 
was still an infant.—-SINCLAIR v. SINCLAIR (1853), 
2 W. R. G9. 

2550. Solicitor of infant—Undertaking to apply 
for infant’s benefit.|—-T‘he whole of a small legacy 
& its accumulations, were paid out of ct. to the 
solr. of an infant who had no other property, upon 
his undertaking to apply it in discharging a sum 
claimed for past maintenance & for a prospective 
outfit, &, after deducting the costs, to pay any 
remaining balance to the infant at majority.— 
Re Ween (1854), 23 L. J. Ch. 344; 2 W. R. 310. 

2551. Residuary legatees—tTitle of account show- 
ing only general trust—Amendment of title.]—Re 
ROBINSON’s Trust (1855), 1 Jur. N. S. 750. 

2552. Married woman deserted by husband.]— 
A married woman entitled to a reversionary legacy, 
is deserted by her husband, who goes abroad, & 
has not been heard of, when such legacy falls into 
possession. She then obtains a protection order 
from a magistrate, under Matrimonial Causes Act, 
1857 (c. 85), & the trustee of the will having paid 
the legacy into ct., under Trustee Relief Act, 
1847 (c. 96), she petitions for payment out :—Held: 
she is entitled to the order. Me SHICKLE’S TRusT 
(1859), 7 W. Rt. 280. 

2558. Distribution as in administration action.] 
——A trustee who has paid a sum of moncy into ct. 
under Trustee Relief Act, 1647 (c. 96), may after- 
wards apply by petition that the fund may be 
dealt with as in an administration suit.—Re 
TROWER’sS Trusts (1859), 1 L. T. 64. 

2554. Successive life-tenants — Without fresh 
petition on death of first.}—-When a fund which 
has been paid into ct. is settled on two successive 
tenants for life, an order may be made for payment 
of the dividends to the first tenant for life, & on 
proof of his death, to the second, without any 
further petition.— Re Brent’s Trusts (1860), 8 
W. R. 270. 

2555. Single trustee—Undertaking to remit fund 
to beneficiarles—Beneficiaries abroad.|—A fund 
paid into ct. ordered to be restored to a trustee, 
he undertaking to remit it to legatees residing in 
America.—IBBERSON v. Wart (1855), 25 L. 'T. 
0.8.43; 1 Jur. N.S. 440; 3 W. RB. 230. 

2556. All parties must be present.]— The ct. 
will never order payment out of a fund in ct. to a 
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sole trustee in the absence of any parties interested 
in the estate, unless such estate is substantially 
represented.—He RoBErts (1861), 7 Jur. N. 8. 
818; 9 W. R. 758. 

2557. Fund in court included in settlement—- 
Settlement prepared but not executed—Payment to 
intending settlors.|Re BENDYSHE, No. 2467, anie. 

2558. Sum included in error—Settlement 
not rectified.|A fund in ct., which has, contrary 
to the intention of the parties. clearly proved, been 
included in a settlement, will only be paid out 
to the parties entitled under that settlement, until 
it has been reformed ; & this ct. has no jurisdiction, 
upon petition, to reform an instrument.—Ite 
MALET (1862), 30 Beav. 407; 31 L. J. Ch. 455 ; 
8 Jur. N.S. 226; 10 W. R. 332; 54 E. R. 947. 

2559. Person to whose account fund credited— 
Court not advised as to adverse claims.]|—-When 
there are conflicting claims to a trust fund, & the 
trustees have paid it into ct. to the account of 
one of claimants, without giving, at the same time, 
notice to the ct. of the adverse claims, payment of 
the fund to the person in whose name it stands 
ordered by the ct., but without prejudice to any 
question as between the trustees & the adverse 
claimants.—Re JENKINS’ TRUSTS (1864), 3 New 
Rep. 408; 10 L. T. 58; 10 Jur. N.S. 332. 

2560. Settlement according to foreign law— 
Husband taking no interest—-Payment to husband 
as guardian of infant.)—A sum of stock paid into 
ct. under Trustee Relief Act, & forming the subject 
of a settlement according to the law of Prussia, 
under which the husband took no interest, ordered, 
after the death of the wife, to be paid out to him in 
his capacity of guardian of the infant child of the 
marriage, who was entitled to the fund upon the 
death of her mother.—Ie Brown’s Trust (1865), 
12 L. T. 488; 13 W. R. 677. 

Annotation :—Consd, Ite Chatard’s Scttimt., [1899] 1 Ch. 712. 


2561. Female beneficiary—Presumption against 
birth of issue.]|—-Where a spinster was {fifty-three 
years of age, the ct. allowed payment out of ct. 
of a fund to parties entitled thereto in the event of 
the lady’s having no children.— HAYNES v. HAYNES 
(1866), 35 L. J. Ch. 303; 14 L. T. 47; 14 W. R. 
361. 

Annotation :~—Reld. Re White, White v. Edmond, [1901] 
1 Ch. 570. 
2562. .}—Money ordered to be paid 

out of ct. on the presumption that a widow aged 

fifty-five years & four months, who had never had 
any children, & a spinster aged fifty-three years 

& nine months, would not have any children.— 

Re Wippow’s Trusts (1871), I. R. 11 Eq. 408; 

40 L. J. Ch. 380; 24 L. T. 87; 19 W. KR. 468. 

i — . White v. Edmond, [1901] 

Aen 810. ie F Ginktoa 9. May (1878), 9 Ch. D. 388, 
2563. ——-.}—When a woman having 

been married twenty-six years to her present 

husband, & being now aged forty-nine years & 
nine months, had no children, the ct. sanctioned 
payment out of a fund on the assumption that she 
would have no children by her present husband.— 

Re MuNer’s Estate (1872), LL. R. 14 Kq. 246 ; 

42 J,. J. Ch. 44; 261. I. 825; 20 W. R. 823. 

Annotations :—Apld. Ite Summer’s Trusts Q ne cA av R. 


639. Refd, Croxton v. May (1878), 9 Tee 
White, White v. Kdmond, {1901) 1 Un. 570. 


2564. .|—Circumstances under which 
the ct. presumed that a married woman aged forty- 
seven years & upwards who had had six children 
by her husband who was still living would not have 
another child.—Ke SuMMERsS’ Trusts (1874), 30 
L. T. 377; 22 W. R. 689. 

2565. ——-~ ——-.|—te THORNHILL, THORNHILL 


v. Nrxon, [1904] W. N. 112. 
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Sect. ie antes! trust fund in court: Subd-sect. | taken out, administration having been granted 


2,D. & EH. (a) 


2566. Several petitioners—Affidavit verifying title 
of all.|—The ct. will order a fund in ct. to be paid 
to several petitioners on an affidavit by one of 
them sufficiently verifying the title of all of 

ripe to such fund.— Jersry v. JERSEY (1866), 

2567. Trustee—Settlement of share of fund 
established by private Act—Settlement without 
consent of directors of fund.]—A fund was estab- 
lished under a epocial Act as a provision, upon the 
principle of a life insurance, by officers of the 
Customs for their widows, children & relatives. 
Under the Act, directors of the fund were ap- 
polnted, with power to frame rules for the manage- 
ment of the fund, & with discretion to admit 
nominees of the subscribers, other than relatives, to 
the benefit arising out of any subscriptions. By 
the Act a restriction was placed on alienation by 
widows, children & other claimants without 
consent of the directors. By the rules, each sub- 
scriber had power to direct how his portion of the 
fund should be applied for the benefit of his widow, 
children or relatives, or his nominees, who should 
have been duly admitted by the directors. A 
subscriber, a widower, made, on the occasion of his 
daughter’s marriage, an appointment of his share 
of the fund to the trustees of his daughter’s settle- 
ment, the trusts being for his daughter for her life, 
remainder to her husband for life, remainder to the 
children of the marriage. The trustees were never 
formally admitted under the rules, though their 
names were sent in for that purpose by the settlor. 
The daughter predeceased her father. On his 
death, the diréctors paid his share into ct. under 
Trustee Relief Act, one moicty of it being claimed 
by the surviving son of the subscriber :—Held : 
the settlement on the daughter’s marriage was such 
a settlement for the benefit of his daughter as the 
subscriber had a right to make, & the formal 
adinission by the directors of the trustees as the 
nominees of the settlor was unnecessary, & the 
fund must be paid to them.—Re Pocock’s POLICY 
(1871), 6 Ch. App. 445; 40 L. J. Ch. 681 ; 25L. T. 
233; 19 W. R. 801, L. TJ. 

Annotations :—Consd. Scotney v. Lomer (1885), 29 Ch. D. 
535, Refd. Re Phillips’ : 3), » & ; 
Urquhart v. Butterfiel (188T BT Ce D 337. sae 
2568. Trustee in bankruptcy—Insolvency 

abroad—Death of Insolvent intestate in England.| 

W. went to reside in the colony of Queensland, 

where, upon his own petition he was adjudicated 

an Insolvent, & obtained his certificate of dis- 
charge, He returned to England, where he died 
intestate. Ilis official assignee presented a peti- 
tion for the payment of money out of ct., which 
had been paid in under Trustee Relief Act :— 

Held: he was entitled to the fund in ct., & the 

insolvent having submitted to the jurisdiction of 

the colonial court, his legal persona! representative 
could not raise a question of domicil.—Re DAvIp- 

SON’S SETTLEMENT TRUSTS (1873), L. BR. 15 Eq. 

383; 42 L. J. Ch. 347; 87 J. P. 4843 81 W. R. 


454, 
Annotations :—Apld. Re Lawson’s Trusta, (1899) 1 Ch. 175. 
. B. Refd, He Hay- 


Fold. ie anderson, 1911) 1K 896. I 

Catling 0, Esson, [1917] HB. Re.) | Oot 9055 He Craig, 

2569. Death of insolvent intestate 
abroad.]—A fund in ct. which stood to the credit 
of a person who had become insolvent at Bombay 
& had afterwards died there intestate was ordered 
to be paid out to the official assignee of the Insol- 
vent Ct. at Bombay in whom all the property of 
Insolvent had been vested by an order of that ct. 
without requiring administration in England to 

















his estate in India & there being evidence that 
the debts proved in the insolvency werc still 
unpaid & that insolvent had not obtained his 
discharge.—He Lawson’s Trust, [1896] 1 Oh. 175 ; 
65 L. J. Ch. 95; 731. T. 571; 44 W. R. 280. 
Annotations :—Apld. Re Anderson [1911] 1 K. B. 896. 

Refd. Re Hayward, Hayward v. Hayward, [1897] 1 Ch. 

905; He Craig, Catling v. Esson (1916), 86 L. J. Ch. 62. 

2570. Sole trustee.|—CiApMAN v. LOFrus 
(1895), 39 Sol. Jo. 217. 

2571. -]|—The rule that a trust fund 
in ct. will not be ordered to be paid out to a svle 
trustee except on the consent of all parties bene- 
ficially interested is not an inflexible rule ; under 
special circumstances payment to a sole trustee 
will be ordered. 

A lady, on her marriage in 1890, settled a fund 
of her own to be held by G., her brother, in trust 
for herself for life, then for U., her husband, for his 
life & on the death of the survivor upon trust for 
the children of the marriage, & in default of children 
in trust for the settlor absolutely. G. was 
empowered, while sole trustee, to invest the fund 
as he thought fit, but if he ceased to be sole trustee, 
the fund was to be invested on trust securities. 
U. deserted the settlor in 1890, & they had not 
since come together. There were no children of 
the marriage. he fund being in ct., G., & the 
settlor petitioned for payment out to G., as sole 
trustee. U. was not a party to the proceedings. 
G. undertook that if a child of the marriage was 
born he would have a second trustce appointed :— 
Held: in these circumstances the fund must be 
ordered to be paid out to G., the sole trustee.—- 
LEIGH v. PANTIN, [1914] 2 Ch. 701; 84 L. J. Ch. 
345; 112 L. T. 26. 

2572. Undertaking to remit to infant 
legatees — Legacies payable notwithstanding in- 
fancy.]—Testator gave a sum of money to be paid 
to the legatees when they attained the age of 
eighteen, & directed that their receipts should be 
a sufficient discharge, notwithstanding infancy. 
The fund was in ct.:—IJ/eld: the money might 
be paid out to the trustees on their undertaking 
to remit it forthwith to the legatces, who were 
still infants, but had attained the age of eighteen.— 
Re DENEKIN, PETERS v. TANCHEREAU (1895), 72 
L. T. 220; 13 R. 204. 

2578. One of several trustees abroad—Sum pay- 
able to other trustees.|—In the absence abrvad 
of one of several trustees the ct. may order a sum 
of money under its control to be paid to the other 
trustees, without requiring the absent trustee to 
join in giving the receipt by power of attorney. ~- 
CLARK v. FENWICK (1873), 42 L. J. Ch. 8203; 21 
W. it. 320. 

2574. Beneficiaries—Advances not brought into 
hotchpot.|—Where a fund had been settled with 
power to trustees to make advances for the main- 
tenance of the beneficiaries, & they had not done 
so before paying the fund into the county ct. under 
Trustee Relief Act, but advances had been made 
to some of the beneficiaries by order of the ct., 
such beneficiaries, on a petition for the distribu- 
tion of the fund, been ordered to bring such 
amounts into hotchpot :—Held: the judge had 
been wrong as to introducing a hotchpot clause 
into the deed.—Re MITFORD (1885), 2 'T. L. R. 102, 
D.C. 

2575. Foreign guardians of infant foreign bene- 
ficiaries.]—-The ct. will not order payment out of a 
fund paid into ct. under Trustee Relief Act to 
the French guardian of infant French subjects 
as a matter of right on mere proof of the guardian's 
tide to give a legal discharge on the infants’ 
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behalf, but will exercise its discretion & consider 
whether payment out is properly required for the 
infants’ benefit.—IJ?e CHATARD’S SETTLEMENT, 
[1899] 1 Ch. 712; 68 L. J. Ch. 350; 80 L. T. 645 ; 
47 W. R. 515. 

Aancation :—Refd. Thiery v. Chalmers, Guthrie, [1900] 


2576. Nominee of person. entitled.}| — Jte 
BRETTINGHAM, MELIADO v. Woopcock, [1904] 
W.N. 168. 

Lunatic resident out of jurisdiction.|—Sce 
Lunatics, Vol. XXXIII., pp. 199, 200, Nos. 
1030-1034. 


fi. Cosls. 
(a) Costs of Trustees. 
i. Right to Costs. 

2577. Grounds for payment in unreasonable.] — 
A. cestui que trust of moncys in the hands of his 
trustees offered them any discharge or acquittance 
they might require for the balance actually paid 
to him, but without waiving his right to an account 
against them. The trustees declined to accede 
to those terms, & paid all the money in their hands 
into ct., under Trustee Relief Act, 1847 (c. 96). 
The cestui que trust now presented a petition for 
ae out of ct. of the moncy so paid in :— 

eld: although (1) the ct. could not compel the 
trustees to pay costs; (2) they could in this case 
be allowed only the costs of paying the money into 
ct., & none on the petition.—e HumMING’s TRustT 
(1856), 3 K. & J. 40; 26L. J. Ch. 106; 28 L. T. 
O. S.99; 5 W. R. 33; 69 E. BR. 1013; sub nom. 
Kz p. HemMMina, 2 Jur. N.S. 1186. 

Annotation :-—As to (1) N.F. Re Woodburn's Will (1857), 1 

De G. & J. 333. 


2578. .}—Trustees who, after accepting 
the trust had paid the trust fund into ct., without 
sufficient reason refused their costs of an applica- 
tion to pay the income to the tenant for life. 

A fund was held in trust for A., an unmarried 
lady for life but to cease if ‘‘ by any means what- 
ever’ it should vest or become payable to any 
other person. A., afterwards married, & her life 
interest was settled to her separate use without 
power of anticipation, by a settlement to which 
the trustecs purported to be parties but to which 
they never assented. The trustces thereupon 
paid the trust fund into ct. under Trustee Relicf 
Act :—Held: asthe trusts which they had accepted 
had not been varied either by the marriage or 
the settlement, they were not justified in paying 
the money into ct. & they were refused their costs 
of appearing on a petition for payment of the 
income to the tenant. for life.—Ae LEAKE’s TRUSTS 
(1863), 32 Beav. 185; 1 New Rep. 417; 71. TT. 
oo ; 9 Jur. N.S. 453; 11 W. R. 352; 55 EK. R. 


Annotations :—Distd, Kady v. Watson (1864), 10 L. I’. 285. 

Refd. Re Turnley’s Trusts (1866), 35 L. J. Ch. 313. 

2579. -|—Where trustees paid trust money 
into ct., under Trustee Relief Act, upon grounds 
which appeared to the ct. unreasonable, they 
were not allowed their costs of appearing on a 
petition presented by the cestuis que trust for pay- 
ment of the money out of ct.—e PEARSON (1869), 
20 L. tT. 8; 17 W. R. 365. 

2580. Payment on information of intended action 
—For breach of trust.|—Exors., being informed 
that a bill was about to be filed against them by 
& person entitled to a share of residue, charging 
them with breaches of trust, paid a sum of money 
into ct., under Trustee Relief Act, as the share of 
that person. The bill was afterwards filed, & 
on an application for payment out of ct. by the 
person entitled, the trustees were not allowed their 











815 


costs.—He WARING (1852), 21 L. J. Ch. 784; 16 
Jur. 652. 
Aeon —Refd. fc p. Hemming (1856), 2 Jur. N.S. 


2581. Petition by trustees—Respondents’ costs — 
Petition without consent of beneficiaries.|— But 
where a petition was presented by trustees without 
consent of the parties claiming beneficial interests 
in the fund, & no cause was shown by the trustees 
for taking upon themselves to be the movers in the 
matter, the ct., to discourage such applications, 
allowed them only resps.’ costs.—Re CAZNEAU’S 
LEGACY UNDER JIOUSMAN’S WIL (1856), 2 
K. & J. 249; 2 Jur. N. S. 157; 69 E. R. 772; 
sub nom. te HOUSMAN’sS Trusts, 4 W. R. 274. 


Aronaion -—Folld. Re Hutchinson’s Trusis (1860), 1 Drew. 
Sm. 27. 


2582. -——— Petition at request of one 
beneficiary.]— Although a trustee may, under 
R. 8. C., June 10, 1848, Ord. 4, present a petition 
under Trustee Relief Act, as to moneys paid in by 
himself, the ct., in making an order on such petition, 
gave him resp.’s costs only, even where his petition 
was presented at the request of one of the parties 
beneficially interested in the fund.—-Re WuTciin- 
son’s TRusTs (1860), 1 Drew. & Sm. 273; 29 
L. J. Ch. 356; 1] L. T. 428; 6 Jur. N.S. 136; 
8W. R. 253; 62 KB. R. 288. 

2583. Payment in to account of deceased person 
—Administration necessary for payment out.|— 
A fund paid into ct. under Trustee Relief Acts 
to the credit of a matter, entitled the account of 
deceased person, will not be ordered to be paid 
out without the presence of his personal repre- 
sentative, & an admission of assets by him. 
Administration having been taken out to obviate 
the difficulty, the costs were given out of the fund, 
& the trustees, by whom the money was paid in, 
were allowed thew costs. -/te EDwaRDs’ Trusts 
(1856), 28 L. T. O.S. 57; 4 W. i. 801. 

2584. Petition by cestui que trust—Payment on 
appointment of new trustee.|—(1) A trust fund 
was paid into ct. by a trustec upon being informed 
that a new trustee, to whose proposed appointment 
he had previously objected on the ground that he 
was unknown to him & believed not to be a fit 
& proper person, had been appointed joint trustee 
with him over the fund :—Held: the trustce was 
entitled to reccive his costs upon the petition of the 
cestui que trust for a transfer of the fund to new 
trustees. 

(2) A trustee who pays a trust fund into ct. 
under Trustee Relief Act, 1850 (c. 60) :--Held: 
to have thereby retired from the _ trust.— Ke 
WILLIAMS’ SETTLEMENT (1858), 4 K. & J. 87; 
32 1.7T.0.8.9; 6W. TR, 218; 70 i. R. 37. 
Annotations :—A 8 to (2) Consd. Thompson rv. Tomkins (1862), 


2 Drew & Sm. 8. Apld. Re Nettlefold’s Trusts (1888), 
59 Ih. Tt. 815. 


2585. Sum retained for costs on payment in— 
Costs taxed.]—'Trustees, on paying a fund into ct., 
under Trustee Relief Act, retained a sum for their 
costs. On a petition to obtain the fund out of ct., 
the trustees obtained the costs of their appear- 
ance, but all their costs were ordcred to be taxed.—— 
Re Hur’s Trusts (1859), 27 Beav. 3387; 28 L. J. 
Ch. 893; 33 L. IT. O. S. 254; 5 Jur. N.S. 1235 ; 
7 W.R. 562; 54 H.R. 182. 

2586. ——— Jurisdiction to order repayment on 
petition—Separate proceedings necessary.|—-(1) On 
applications for payment out of a fund which has 
been paid into ct. under Trustee Relief Act, 1850 
(c. 60), the jurisdiction of the ct. is limited to the 
fund which has been actually brought into ct.; & 
repayment by the trustces of costs & expenses 
deducted by them from the fund before payment in 
cannot be ordered. If it can be shown that in 
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such a case the costs & expenses have been 
improperly retained, separate proceedings must 
be taken against the trustces to recover the 
amount. 

(2) There is nothing unreasonable on the part 
of trustees in paying into ct., under Trustee Relief 
Act, 1850 (c. 60), money in their hands belonging to 
& person whom they honestly believe to be in 
such a mental state as to be incapable of managing 
his own affairs.— Re PARKER’S WILL (1888), 39 
Ch. D. 303; 658 L. J. Ch. 23; 60 1. T. 83; 387 
W. R. 313; 4'T. L. R. 740, C. A. 

2587. Separate appearances by trustees & cestuis 
que trust—Separate costs allowed.|—Upon a 
petition for payment out of ct. of a portion of a 
trust fund standing to the credit of the cause, the 
ct. made the order as prayed, & also reserved liberty 
to apply in chambers as to the corpus or income of 
the residue of the fund. The trustees & some 
infant cestuis que trust of the fund appeared as 
resps. to the petition, & were allowed their separate 
costs of appearance. WINKWORTH v. WINKWORKTH 
(1862), 32 Beav. 233; 1 New Rep. 6; 32 L. J. Ch. 
40; 7L. T. 303; 9 Jur. N.S.61; 11 W.R.15; 65 
E. R. 92. 

2588. Payment in by bankers.]—He Surron’s 
Trusts, No. 2479, ante. 

2589. Trustee appearing as respondent—Tender 
of costs.]—'Trustees who are resps. to a petition 
under Trustee Relief Act, 1847 (c. 96), for payment 
of a fund out of ct., & have been tendered & have 
accepted 42s. for their costs under R. S. C., 1875 
(Costs), Sched. r. 17, are not, as a general rule, 
entitled to their costs of appearance on the petition. 
— Re SuTron (1882), 21 Ch. D. 855; 46 L. T. 740; 
30 W. R. 657. 

See, now, R. S. C., Ord. 65, r. 27 (19). 


ii. Liability to Pay Costs. 

2590. Grounds for payment in unreasonable.]— 
Re IIEMiING’s Trust, No. 2577, ante. 

2591. -|—The ct. has jurisdiclion to order 
trustee to pay the costs of an application for pay- 
ment out of ct. of a fund paid in by him under 
Trustee Relief Act, 1847 (c. 96). 

A trustee of a small trust fund which had become 
divisible, called upon claimants for proof of their 
title. ‘They procured evidence which, though not 
technically complete, was tolerably satisfactory, 
& he declared himself ready to pay the fund to 
them. Afterwards, without assigning any reason, 
he receded from this determination, & the matter, 
which had been conducted on his behalf by his 
country solrs., was placed in the hands of his 
London agents, who made various objections to the 
sufficiency of the evidence. Claimants produced 
additional evidence, & requested to know what 
more the trustee required, & offered to produce it. 
The trustee, however, without waiting for its 
production, paid the money into ct. Appcts. 
petitioned for payment of the fund to them, & 
made out their title to the satisfaction of the ct. :— 
Held: under the circumstanccs, the trustee had 
been properly ordered to pay the costs of the 
petition.—Re WoovBuRN’s WILL (1857), 1 De 
G. & J. 333; 26 L. J. Ch. 622; 29 L. T. O. S. 
206, 222; 8 Jur. N. S. 799; 5 W. R. 642; 44 
E.R. 752, L. C. & L. JJ. 


Annoiations :— Distd. Re Headington’s Trust (1857), 27 
L. J. Ch. 175. Consd. King v. King (1857), 27 L. J. Ch. 
29. Distd. ve Wylly’s Trust (1860), 28 Beav. 458. Refd 
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Fe ever bes (1857), 26 L. J. Ch. 814; Re ry th Trusts 

1859), 27 Beav. 45; Re Barbers Trusts AG O38): 2 New 

p. 571; Re Parker’s Will (1888), 39 Ch. D. 303. 

2592. -|—A_ trustee paid trust funds into 
ct., under Trustee Relief Act, merely because other 
trustees to whom it was payable declined to give 
a release. He was ordered to pay the costs of 
getting the money out of ct.—Re CATER’s TRUSTS 
(No. 2) (1858), 25 Beav. 866; 53 EB. R. 676. 
mois pe :—Distd. Re Wylly’s Trusts (1860), 28 Boav. 





iia ——.]—e Wytiy’s Trusts, No. 2425, 
ante. 
2594. -]—Trustces who had, without suffi- 





cient reason, paid a trust fund into ct. under 
Trustee Relief Act, were ordered to pay the costs of 
a petition for its payment to the party entitled. 

A. & B., being each entitled to one-fifth of a 
reversionary fund, mortgaged their shares with a 
power of sale. B. was a mere surety for A., & A. 
afterwards assigned his share to 3B. for his 
indemnity, with a power to sell and to give receipts 
for the share & the produce of the sale. ‘lhe 
mtgees, sold the reversionary interest, & refused to 
pay the surplus to B. without the concurrence & 
release of A., & they paid the fund into ct. under 
Trustee Relief Act :—Held: this was improper, 
& they were ordered to pay the costs of a petition 
to get the money out of ct.—?e FOLIGNO’s Monrt- 
GAGE (1863), 32 Beav. 13d; 55 E.R. 51. 

2595. ———.]—Re GLENDENNING, [1867] W. N. 


191. 

2596. .J}—Testatrix left a fund upon trust 
to pay the income to E. for life, & after her death 
for “ all & every the child & children of EK.” KE. 
left one legitimate & two illegitimate children, all 
living at the date of the will & of testatrix’s death. 
The trustee after the death of I., was about to 
pay the fund to the three children, but on his 
solr.’s advice paid the fund into ct., as there were 
‘‘adverse claims.’’ The eldest illegitimate child 
offered to send the certificates of birth of all the 
children, but the trustee did not accept the offer, 
& made no inquiries:—Held: the fund was 
improperly paid into ct., & the trustee ordered to 
pay costs of the petition, for which he had his 
remedy against the solr. for improper advice.— 
Re M‘NAUGHTAN’S TRUSTS (1876), 33 L. T. 774. 

2597. — —-.|—e CULL’s T’rusTS, No. 2487, ante. 

2598. - --.|—He DICKINSON (1886), 2 T. L. R. 
650. 





(b) Costs of Other Persons. 


2599. Right to costs—Person served with petition 
~— Person sending notice of claim-—Subsequently 
disclaiming.|—-A petition for payment out of ct. 
was served on a party who did not appear on the 
petition to have any claim, but had sent notice of 
a claim. She now disclaimed, & was not allowed 
her costs.—Re Parry’s Trusts (1848), 11 L. T. 
O.S. 582 ; 12 Jur. 615. 

2600. ——— Respondent unnecessarily 
served.|—(1) Petitioner, claiming a fund under 
Trustee Relief Act, 1847 (c. 96), allowed his costs 
although his claim failed. 

(2) According to the present practice resp., 
unnecessarily served, is not, as a matter of course, 
entitled to his costs of appearing.—fe BIrRcH’s 
LEGACY UNDER BISSELL’S WILL (1856), 2 K. & J. 
369; 69 BK. RR. 824. 

2601. ——— Petition by assignee of fund— Assignor 
opposing on ground of restraint of anticipation.}— 
Testator’s widow had married a second husband, 
& had assigned her life interest in the fund. Upon 


—s 
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her second husband’s death, the trustees paid the 
money into ct. under Trustee Act, & her assignee 
presented a petition to have the dividends paid 
to him during her life. The petition was opposed 
on behalf of the widow, on the ground that she had 
no power of anticipation under the will :—Held ; 
the widow was not entitled to her costs, but her 
assignce’s costs must be paid out of the fund in 
ct.— Ive Ross’s Trust, Ha p. COLLIns (1851), 1 
Bes a 196; 20L. J. Ch. 2938; 15 Jur. 241; 61 
Annotations :—Folld. Re Field’s Trust (1852), 16 eae ct 








Ald, aloe eae asa ae ier area 313. efd. 
é Bangloy’s Trus 2), . T. O. 8, 269. ° 
Hood Barrs v. Heriot, [1896] A. C. 174. menté 
2602. Unsuccessful es cera — Re 
pa LEGACY UNDER BISsELL’s WILL, No. 2600, 
ante. 
2603. Unsuccessful respondent.] —- The 


fund having been paid into ct. under Trustee 
Relief Act, the assignee in insolvency had presented 
his petition claiming the fund, which he had served 
on the overseers ; & the latter appeared & argued 
their claim :—Ield: they were not entitled to 
costs.— Re TYLER’s Trusts (1856), 2 Jur. N. S. 
927; 4 W. 1. 524, 

2604. ——- Two separate petitions—Both raising 
same issue.|—-When two petitions are bond fide 
separately prepared for obtaining payment out of 
ct. of a sum paid in under ‘Trustee Relief Acts, & 
both raise the same issue, the ct. will in general 
allow the costs of the preparation of the second 
petition, but where solrs. had been informed that a 
petition was presented, & they persisted in 
presenting another for the same object the costs 
of the preparation & presentation of the second 
petition were disallowed.—te CHAPLIN’S TRUSTS (2) 
(1863), 3 New Rep. 289; 33 L. J. Ch. 183; 9 
I. T. 677. 

2605. Liability for costs—Respondent unsuc- 
cessfully claiming fund—Claim occasioning pay- 
ment into court.|—When moncy in the hands of a 
third person is claimed by two claimants, & is 
therefore paid into ct. by the holder, under Trustee 
Relief Act, unsuccessful claimant will have to pay 
the costs of the application for payment out of ct. 
——Re ARMSTON’S TrRusSTS (1864), 4 De G. J. & Sm. 
454; 4 New Rep. 450; 10 Jur. N. S. 715; 46 
E.R. 994, L. JJ. 

Annotation :-—Refd, Re Pcttit’s Estate (1876), 1 Ch. D. 478. 

2606. -]— Resps. who make an 
unfounded claim to a fund, & so occasion the pay- 
ment of it into ct. under Trustee Relief Acts, will 
be ordered to pay the costs of getting the fund out 
of ct.—Re Bentron’s PoLicy Trusts (1874), 43 
L. J. Ch. 715. 

2607. Money paid out by mistake.]|—A 
fund was paid into ct. under the Trustee Relief 
Act to the credit of the trusts of the will of M., 
deceased. A different person, also named M., 
who was a lunatic, was entitled under the will of 
her sister S., whose estate was being administered 
in the Ct. of Ch., to a life interest in the residue of 
her estate, to which H. was entitled in remainder. 
‘There was a fund in ct. to the credit of the estate 
of S., & also a fund to the credit of the lunacy of 
M., the lunatic. By a mistake, which appeared to 
have first originated in the office of the Accountant- 
General, the fund in ct. on the trusts of the will of 
M., testatrix, was included in the account of the 
property of M., the lunatic, which was filed in the 

unacy Office by her committee & was there 
treated as forming a part of the residue of the 
estate of S. 

_ After the death of M., the lunatic, upon a peti- 
tion in Lunacy, presented by the committee & the 
heir-at-law & administrator of M., the lunatic, 
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& served only upon H., which contained an 
allegation that the fund in ct. standing to the 
credit of the trusts of the will of M., deceased, had 
been by mistake placed to a wrong account, & 
that it really formed part of the residue of the 
estate of S., an order was made by the Lords 
Justices that a sum of cash, which had arisen from 
the income of the fund, should be carried over to 
the credit of the lunacy of M., & that the capital 
of the fund should be paid to H. ‘This was done. 
Afterwards, when the persons really entitled under 
the will of M., the testatrix, to the fund came to 
claim it, the mistake was discovered. Those 
persons then presented a petition of re-hearing to 
the Lords Justices which was entitled in Lunacy, 
in the matter of M., the lunatic ; in Chancery, in 
the suit to administer the estate of S.; in the 
matter of Trustee Relief Act, & in the matter of 
the trusts of the will of M., the testatrix; & also 
in the matter of the solrs., & their London agents, 
who acted for petitioners & resp. upon the petition 
on which the wrong order was made. 

The petition of rehearing asked that the original 
petition might be reheard, & that the order mado 
thereon might be reversed or varied so far as it 
dealt with the funds wrongly paid away, & that 
resps.—viz., the persons who had respectively 
received those moneys, & their respective solrs. 
& London agents, might be ordered to replace tho 
moneys, & to pay all the costs, charges, & expenses 
of the petitioners properly incurred in the matter, 
as between solr. & client :—JIeld: resps. were 
jointly & severally liable to make good to peti- 
tioners the sums which had been paid to the wrong 
parties, with interest, & to pay all the costs, 
charges, & expenses of petitioners properly 
incurred, as between solr. & client; the persons 
who had respectively received the moneys being 
respectively primarily liable to make them good, 
with interest; & the solr. who presented the 
petition on which the wrong order was made being 
primarily liable to pay the costs, charges, & 
expenses.—Re SPENCER (1869), 30 L. J. Ch. 841 5 
21L. T. 808; 18 W. R. 240, L. J. 

Annotations :—Apld. Re Danger Trusts (1889), 41 Ch. D. 

178. Refd. Marsh v. Joseph, [1897] 1 Ch. 213. 

Liability of solicitor.|— Sce SOLICITORS, 
Vol. XLIT., p. 368, Nos. 4185-4187. 

2608. Costs of unsuccessful appeal-— 
Usually borne by unsuccessful appellant.]|— Where 
a fund is the subject of an action, the costs of an 
unsuccessful appeal ought not, except on rare 
occasions, to come out of the fund, but ought to 
be borne by unsuccessful applt.—Re Barriow’s 
WILL Trusts, Re BARLOW, BARTON v. SPENCER 
(1887), as reported in 56 L. J. Ch. 795; 57 GL. 'T. 
95; 35 W. KR. 737, C. A. 


Annotations :-—Mentd. Re Brown, [1895] 2 Ch. 666; Re 
De Linden, Re Spurrier’s Sett]mt., De Hayn v. Garland, 
{1897]1 Ch. 453; Re Chatard’a Settlmt., [1899] 1 Ch. 712; 
Didisheim v. London & Westminster Bank, [1900} 2 Ch. 
15; Thiery v. Chalmers, Guthrie, [1900] 1 Ch. 80; Re 
Selot’s Trust, [1902] 1 Ch. 488; Ze Carr’s Trusts, Carr v, 
Carr, (1904) 1 Ch. 792. 


(c) Out of What Fund Payable. 

2609. Whether payable out of income or capital. ] 
—Testator bequeathed stock for the benetit of A. 
for life, with a direction, that after her death the 
stock should fall into the residue. A. married 
C. & they both assigned the life interest of A. to 
E. The stock was transferred into ct. under 
Trustee Relief Act, 1847 (c. 96). Ona petition by 
E. for the payment of the dividends during the 
life of A., not served on the residuary legatees :— 
Held: the ct. could not allow the costs of the 
petition out of the capital—Ex p. Peanr (1848), 

GGG 
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17 L. J. Oh. 168; sub nom. Re Maya’s WILL 
Trusts, 11 L. T. O. 8S. 218; 12 Jur. 620. 








2610. .]—Re Ross’s "TRUST, Ex p. COLLINS, 
No. 2601, ante. 
2611. .|—Trust moneys being paid into ct. 


under Trustee Mtelief Act, 1847 (c. §6 ):—Held: 

the costs of an application for payment of the 
income to the tenant for life ought to be paid out 
of the corpus.— Fe FIELD’s ‘TkusT (1852), 16 Beav. 
ae 10 L. T. O. S. 253; 16 Jur. 770; 51 E.R. 


33. 
Annotaion . :—Refd. Re Turnley’s Trusts (1866), 35 L. J. Ch. 


2612. ——.]—Where there is a gift by will to 
a person “for the maintenance or support of 
himself & his family,’’ such gift is not clothed 
with any trust; but the legacy having been paid 
into ct. under Trustee Relief Act, the ct. will order 
at ele to the legatee in the words of the 

equest. Costs out of the fund.— Re ROBERTSON’S 
TrRusT (1858), 6 W. BR. 405. 

.|—See SETTLEMENTS, Vol. XL., pp. 

687, 769, Nos. 2208-2227, 3005-3007. 

Costs of personal representatives.|—Sec lxE- 
cuToRS, Vol. XXIV., p. 591, Nos. 6253-6257. 





686, 


Secr. 10.—COSTS OF LEGAL PROCEEDINGS. 

SuB-srecT. 1,—-IN GENERAL. 

2613. Priority of trustees’ costs.]—'Trustces’ 
costs have priority over the claims of a mtgee. 
claiming under their cestui que trust.—Kose v. 
SHARROCK (1863), 1 New Rep. 419; 11 W. Lt. 356. 

2614, ———.|— Dopps v. TUKR, No. 2118, ante. 

2615. -]—In an action by beneficiarics 
under a will against the trustees for (inter alia), 
execution of the trusts of the will, an account of 
testator’s business, which had been carried on 
by the trustces under a power in that behalf, & 
administration a receiver & manayer of the busi- 
ness was appointed on motion, & the action was 
ultimately compromised at the trial, one of the 
terms of compromise being that the costs of all 
parties should be paid out of the estate including 
in the costs of the trustees all costs, charges, & 
expenses incurred by them as exors. & trustees of 
the will. Inthe result the action proved disastrous 
to the trust estate the business which previously 
had been profitable, having to be closed down 
for want of capital, & the assets of the estate 
being insufficient to pay the costs of all parties. 
On an application by pltf.’s solrs. for a charging 
order for their costs under Solicitors Act, 1860 
(c, 127), s. 28, & by the trustees for a declaration 
of priority in respect of their costs, charges & 
expenses :—Held: having regard to the long 
established practice of the Ch. Div. indemnifying 
trustees for all expenditure properly incurred in 
relation to their trust estate, & also to the express 
terms of the compromise, deft. trustees were 
entitled to payment of all their costs, charges & 
c¢xpenses in saga to the charging order obtained 
by pltfs.’ solrs e TURNER, Woop v. TURNER, 
[7907] 2 Ch. 126, 530; 761. J. Ch. 492; 96 L. 1. 
798; 23 T. L. R. 524; 61 Sol. Jo. 485, (. A. 

2616. —— .}—The claim of an assignee under an 
assignment by a beneficiary of an interest in a 
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trust fund, the assignor not being a trustee of the 

fund & the assignment being duly notified to the 

trustee, has priority over a claim by the trustee 
against the assigned interest for a debt incurred 
by the assignor to the trustee since the assignment. 

But the assignee will lose his priority if he stands 
by, e.g. in an action by the assignor against the 
trustee for an account, & allows the debt, e.g. costs 
payable by the assignor to the trustee, which he 
could have prevented, to be incurred. 

Before action brought pltf. had assigned, by 
way of mtge., her interest under a will, & the assign- 
ment had been duly notified to the trustees. In 
the action she claimed against the trustees as 
account, their removal, & cancellation of a receipt 
given by one of them not in his character of trustee. 
The claim to cancel the receipt was struck out, 
& the claim to remove the trustees was dropped. 
An account was delivered, but pltf. was not 
satisfied. The ct. refused to proceed till the 
mtgees. were brought before the ct., & pltf. added 
them as defts. They intimated that they would 
not file evidence. l1t appearing that any account 
was unlikely to result in any advantage to pltf., 
the ct. made an order at her peril as to costs, the 
mntgees. not objecting or remonstrating & attending 
the subsequent proceedings. The account was 
taken, the master certifying that nothing whatever 
was due from the trustees :—Held: but for their 
standing by, the mtgees. would have been entitled 
to have the trustees’ costs, so far as pltf. was 
personally liable, charged upon her interest under 
the will subject & not in priority, to their mtge. 
But, having been silent throughout, their security 
became subject to the suit, & whatever sum was 
charged upon pltf. in respect of costs incurred sub- 
sequent to the order for an account was charge- 
able on her interest under the will in priority, & 
not subject, to their claim.-—_Re PAIN, GUSTAVSON 
v. FIAVILAND, [1919] 1 Ch. 88; 87 L. J. Ch. 550 ; 
119 L. T. 647; 63 Sol. Jo. 178. 
Annotation — Reta. Ite ae Sctthnt., 

Trustee, [1919] 2 Ch. 16 

2617. Rights of aan not trustees—Parties 
made trustees without their knowledge.|—Agree- 
ment for a lease of a farm, referring to a paper 
containing the terms: Bill for specific perform- 
ance according to such clauses, as had been read 
to pltf.: parol evidence to prove that was refused, 
& the bill dismissed. Bill being dismissed with- 
out costs, as a hard case, partics, made trustees 
without their knowledge, & as such being necessary 
parties to the bill cannot have costs against pltf., 
but left to their remedy against their principal : 
otherwise perhaps, if pltf. had prevailed ; because 
then those costs might have been given over 
against other defts.—BRODIE v. St. PAUL (1791), 1 
Ves. 326; 30 EK. fh. 368. 

Annotations :-—Mentd. Rich v. Jackson ha) ‘ Bro. C. C. 
614; Cooth v, Jackson By 6 Ves. 12; ginson v. 
Clowes (1808), 15 Ves. Ogilvie ¢ . ‘Fella sabe ere 
3 Mer. 53; ipae v. dnidrow. hag 3 Sm. 130; 
Ridgway v. Wharton Cee Rep. $39 5 "is v. 
Dawson (1861), 4 L. T. 

2618. Name Scniniiied to be used A a 
Trustees, who are empowered to use a person’s 
name in their legal proceedings, may be called on 
to indemnify him against the costs.—PHILPOT v. 
BADHAM (1823), 2 L. J. O. 8S. K. B. 41. 

2619. Name used by mistake.|—<A party to 
whose name a trust fund has been transferred by 


Watts v. Public 








Kcoies ©. MILLS (1895), 14 N. Z L. R- 
395.—N.Z. 
g. Interprelatien of checure trust 
decd. j— KENNEDY tv. CRAWFORD Soe 
}. (Ct. of meee 1266; 16 Fac 


(1887), 5 
Z, 3 Dun 
Coll. 1367.—8CO 
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mistake, is entitled to the sanction of the ct. 

before he joins in any transfer; & to his costs.— 

DUNKIN v. WARD (1887), 1 Jur. 735. 

2620. - -]—-Where a person had per- 
mitted his name to be used as a trustee, for the 
purpose of obtaining a lease, from a married woman 
in favour of her husband, of property which she 
was restrained from anticipating, he was not 
allowed his costs in a suit instituted for the purpose 
of setting aside the lease.—BaGurETrr v. MEUX 
(1844), 1 Coll. 138 ; 13 L. J. Ch. 228; 3L. 7.0.8. 
122; 8 Jur. 301; 63 E. R. 355; affd. on other 
grounds (1846), 1 Ph. 627, L. C. 

Annotations :—Mentd. Re Yalden (1851), 1 Do G. M. & G. 
53; Lechmere v. Irotheridge (1863), 32 Beav. 353; 
Fe Gaskell’s ‘Trusts (1865), 12 L. T. 763+ Taylor v. Meads 
(1885), 4 De G. J. & Sm. 507; Re Klis’ Trusts (1874), 

. R17 Eq. 409; Thomas v. Price (1877), 46 L. J. Ch. 

761 ; &e Bown, O'Halloran v. King (1884), 27 Ch. D. 411; 

Re Currey Gibson v. Way (No. 2) (1887), 56 L. T. 80; 

Re Grey’s Settimts., Acason t. Greenwood (1887), 34 Ch. D. 

712; Re Hutchings to Burt (1887), 58 L. T. 6; Stogdon 

v. Lee, [1891} 1 Q. B. 661; Hood Barrs v. Cathcart, 

1894) 2 Q. B. 559; Loftus v. Hertot, [1895] 2 Q. B. 212; 

¢ Wheeler’s Sottlmt. Trusts, Briggs v. Ryan, [1809] 

2 Ch. 717; Studley v. Studley, [1913] P. 119. 

2621. Liability of trustee for sale—Fallure to 
make good title.|—-Vendor not making a good 
title ordered to pay costs, though he was only a 
trustee to sell—HEbDwarps v. Harvey (1809), 
Coop. G. 39; 35 FE. R. 469. 

2622. Right of trustees’ personal representatives 
—After discharge & death of trustee.|—Whcre a 
trustee has a claim for his costs out of a specific 
fund, in case of his death, after an order has been 
made for his discharge, & before the hearing on 
further directions, his representatives will be 
entitled to them.— ANCONA v. ANCONA (1839), 3 
Jur. 768. 

2623. Appearance of trustees without service.]— 
Where an infant deft. had married without obtain- 
ing the consent of the ct., funds in ct. in her name 
were ordered to be paid to her husband with her 
consent, no scttlement having been made. The 
trustees of the fund, who appeared without having 
been served, were not allowed their costs.— 
BENNETY v. BIDDLES (1846), 10 Jur. 534. 
Annotation :-—Moentd. Re Cooke (1851), 21 L. J. Ch. 145. 


2624. Costs of appearing on appeal—Construc- 
tion of annuity.|—Re BARRY’s T'RUsTS, BARRY v. 
SMART, [1906] 2 Ch. 358; 75 L. J. Ch. 676; 95 
L, T; 165, OC. A, 

Annotations :-—Mentd. Shrewsbury v. Shrewsbury (1906), 
22 T. L. R. 698; Blount v. Blount, [1916] 1 K. B. 230; 
Brooke v. Price, [1916] 2 Ch. 345; Re Hatch, Hatch v. 
Hatch, [1919] 1 Ch. 351; Bayley v. Bayley, [1922] 2 
K. B. 227; Smith v. Smith, [1923] P. 191. 








SUB-SECT. 2.—PROCEEDINGS PROPERLY 
INSTITUTED OR DEFENDED. 
A. In General. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
R. 8. C., Ord. 65, r. 1. 

2625. Right of trustee to costs.]|—Trustee of the 
next friend of an infant entitled to fair expenses, 
beyond taxed costs, under the head of just allow- 
ances.—-FEARNS v. YOUNG (1804), 10 Ves. 184; 
32 BE. RB. 815, L. C. 

a a a ‘—Refd. Graham v. Wickham (1865), 2 pe a. 


), 
J. & 8m. 497; Wilkes v. Saunion (1877), 7 Ch. D. 1 
2626. ——.] 





Decree for the arrears & growing 
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payments upon a bond for an annuity upon separa- 
tion between husband & wife: the trustee refusing 
to enforce the bond without indemnity. An 
appropriation to answer the growing payments 
was refused.—COoKE v. WiGaGins (1804), 10 Ves. 
191; 32 BE. R. 818. ; ; 

= : . mpton (1841), 4 
Ana ORT F Waren fi Wilton (1845 ay hn gos. Menta, 

Walrond v. Walrond (1858), 28 L. J. Ch. 97. 

2627. -]—AGAR v. BLETUYN, No. 2753, por: 

2628. ee who unsuccessfully 
resisted the claim of the assignee from the cestus 
que trust, to have a term merged :—Held: entitled 
to trustees’ costs.—HOLFORD v. Purpps (1841), 4 
Beav. 475; 49 HK. R. 422. 

2629. .}—Trustees who file a bill for the 
administration of testator's estate are entitled to 
their costs, however small the estate may be, & 
however small the risk in administering the 
estate.—II1ODGKINSON v. GILBERT (1850), 19 
L. J. Ch. 424. _ 

2630. .|—The two trustees of a joint stock 
trading co., at the request of the directors, gave 
a bond for £1,000, borrowed for & applied to the 
use of the co. In an action against one of these 
two trustees the bond creditor recovered the 
£1,000 & interest & costs against him personally ; 
é& the trustee paid the debt, interest & costs. The 
trustee ineffectually gave notice of the proceeding 
to the directors of the co. twice, the second time 
under 11 & 12 Vict. c. 45, 8.5 (5). Ona claim by 
the trustee to be admitted as a creditor of the 
company under Winding-up Acts, the ct. directed 
an action which established the borrowing to have 
been an authorised act :—Held: the trustee was 
entitled to stand as creditor for £1,000 & interest, 
& his costs, charges & expenses properly incurred 
as a trustee in defence of the action & of the 
motion.~-Re OUNDLE UNION BREWERY Co., 
‘ROXTON’S CASE (1852), 5 De G. & Sm. 432; 10 
L. T. O. 8.57; 16 Jur. 9382; 64 E.R. 1185. 

















2631. .|—Inperson v. Warr, No. 2555, 
ante. 
2632. J—A cestui que trust will have to 





pay his own costs if he institutes proceedings 
against his trustee for payment of a sum due, 
unless every feasible mcans be adopted by him 
to obtain payment without suit.—AYLMER v: 
WINTERBOTTOM (1857), 4 Jur. N.S. 19. 

2633. ——.|— Cook v. HARVEY, [1874] W. N. 69. 

2634. .j—Re IRwin, BARTON v. IRWIN 
(1896), 39 Sol. Jo. 233. 

2635. ——.|—The grantec of a bill of sale & the 
trustee in bkpcy., of the grantor were 1n con- 
current possession of the property comprised in it. 
The grantee had taken possession first. The 
trustee impeached the validity of the bill of sale. 
Before the question of its validity had been 
decided, the grantee forcibly removed part of the 
property :—Held: the grantee must pay the 
trustee’s costs of a motion, to compel the restora- 
tion into the joint a ea Oo eee sal 
which had been removed.——s0e , : 
ANDREWS (1876), 4 Ch. D. 509; 46 L. J. Bey. of; 
36 L. T. 88; 25 W. R. 382. 

2636. .]—One of two tenants for life under 
a settlement brought an action, claiming to have 
the trusts executed by the ct. The statement of 
claim alleged that the surviving trustee had com- 








Se SEO tG Ss UBECT aA: Neane reek ee en eee aca pea 1500)k BOG oot CAN. 
2625 i. Right of trustee to costs.}— pene haan re tee 2626 vi. ———.}—DovLxv. DUMONOEL 
MoDonatp v. OoNNELL (1924), 26 (1865), 11 Gr. 3$2.—CAN. (1847), 11 I. Eq. R. 517.—IR. 


L. R. 140.—AUS. 


2626 ii. ——-.] — WoRTHINGTON v. 
LUIOTT, ELLIOTT v. WORTHINGTON 


2625 iv. —-—.}-—A trustco stands in 
the same position as any other litigant 
with respect to costs.—SMITH 
LIAMSON (1889), 13 DP. R. 126.— CAN. 5. A 


2625 vii. -}--WHALES’ TRUSTEE 
v. WIL: v. paey (1909), 3 Buch. A.C. 474.— 


Semen 


Ga. 2 


820 
Sect. : a of legal proceedings: Sub-sect. 2, A. 





mitted a breach of trust, & asked to have new 
trustees ap soapoee in the place of him & a deceased 
trustee. he settlement contained a power to 
appoint new trustees, exercisable by the tenants 
for life. Pltf.’s income had always been regularly 

aid to him. At the trial the charges against the 
rustee were abandoned, & it was admitted that 
there was no ground for his removal :—H eld: 
pi’ was entitled to judgment for the execution of 
he trusts, but the action being unnecessary, he 
must pay the costs of it up to & including the 
trial.— FANE v. FANE (1879), 18 Ch. D. 228; 49 
L. J. Ch. 200; 41 L. T. 551; 28 W. R. 348. 

2637. .|—BuRNAY v. AMBACA RAILWAY 
CONSTRUCTION Co. (1891), 7 T. L. R. 545. 

2638. Whether solicitor & client or party 
& party costs.|—-Trustees who had declined to 
transfer a fund to an assignee on the ground of 
an alleged fraud in the assignment :—Ileld: 
entitled to their costs as between solr. & client.— 
WHITMARSH v. ROBERTSON (1842), 1 Y. & CG. Ch 
Cas. 715; 6 Jur. 921; 62 E. R. 1085. 

2639. —-— Solicitor trustee.|—-The costs 
of deft. trustee, notwithstanding he was a solr., 
ordered to be taxed as between solr. & client.— 
YORK v. BROWN (1844), 1 Coll. 260; 3.1L. T. O.S. 
240; 8 Jur. 567; 63 1. 7. 410. 

Annotation :—Refd. Cradock v. Piper (1850), 1 Mac. & G. 


2640. —Testator by his will gives the 
rents of his real property to his wife for life, & 
bequeaths the bulk of his personal property to her 
absolutely, constituting her sole extrix.: & directs 
that certain trustees shall, as soon as conveniently 
may be aftcr his decease, convert all the con- 
vertible residue of his personal estate into money, 
& invest it in Govt. or real securities, & pay the 
dividends to his wife for life. The ultimate trusts 
both of the real & residuary personal property are 
in favour of persons who are not in esse, or not 
ascertained. ‘Twenty years elapse, during which 
the trustees leave the widow in the possession & 
management of the whole property, & then the 
surviving trustee files a bill against her for an 
account. It appears in the suit that she has paid 
all testator’s debts to an amount exceeding the 
amount of personalty not specifically bequeathed, 
but that she has left some of the assets outstanding, 
& claims to be a purchaser of those assets, in part 
satisfaction of the moneys which she has overpaid : 
—Held: (1) the bill being filed on reasonable 
grounds, the surviving trustee is entitled to the 
costs of the suit ; (2) under the circumstances of 
the case, he is not entitled to costs as between 
solr. & client.—HEARN v. WELLS (1844), 1 Coll. 
323 ; 63 BH. R. 439 


Annotation General, Mentd. Re Gilbort, Er p. Gilbert 
(1897), 67 L. J.Q. B 


2641. J 1) A trustee thirty years 
after his appointment, when one of his colleagues, 
the acting trustee, had died, upon a bill filed by 
him :—Held: he was as trustee entitled to the 
costs of the suit, as between solr. & client, & also 
to his costs, charges & expenses. 

(2) A trustee, if difficulties are thrown in his 
way, is entitled to file a bill to have the trusts of 
a settlement administered, & to have the trust 
funds paid into ct., & that although the real object 
of the suit is to be relieved from the trusts 
(ROMILLY, M.R.).—GARDINER v. DOWNES (1856), 























TRUSTS AND TRUSTEES. 


22 Beav. 395; 25 L. J. Ch. 881; 27L. T. O.S. 
280; 2 Jur. N. S. 847; 4 W. R. 621; 52 E.R. 
1160. 

2642. -| —In an administration action, 
a trustee who has not been guilty of any miscon- 
duct, is entitled to his costs as between solr. & 
client, although it may result that two sets of cost 
as between solr. & client are allowed in the action. 
—Re Love, HILtt v. SPURGEON (1885), 29 Ch. D. 
348; 54 1L. J. Ch. 816; 52 L. T. 398; 33 W. R. 











449, C. A.;3 subsequent proceedings (1889), 40 

Ch. D. 637. 

Annotations :-—Consd. In the Ivstate of Plant, Wild v. Plant, 
(1926) BP. 139. seta: Re Jones, Christmas v. Jones 
(1897), 45 W. R. 5 
2643. ~——- No estate to be administered.]— 


Where there is no estate to be administered, 
trustees can only have costs as between party & 
party.— SAUNDERS v. SAUNDERS (1857), 29 L. T. 
O.S. 340; 3 Jur. N.S. 727; 5 W. R. 479. 

2644, —-— -——- Improper proceedings against 
trustees.|—But where trustees arc improperly 
brought before the ct. they will be entitled, as 
against pltf. personally, to their costs as between 
solr. & client, & will not be left to take the difference 
between party & party costs & solr. & client costs 
out of the trust fund.— TURNER v. COLLINS (1871), 
L. R. 12 Kq. 438 ; 40 L. J. Ch. 614; 25 L. T. 264 ; 


as ha procecdings, 7 Ch. App. 329; 20 W. R. 
305, L ae 
2645. --——. ——— Trustees ceasing to be trustees — 


Retained as parties..—Re ALLEN, WHEELER v. 
Foster, [1889] W. N. 132. 

2646. -|—Where a puisne § incum- 
brancer brought an action against other incum- 
brancers & the trustees of a will for administration 
of the estate, on further consideration :—Held: 
(1) so far as the administration proceedings were 
proper, & also for the benefit of the prior mtgees., 
pltf. was entitled to his costs of such proceedings 
out of the estate in priority to the prior mtgees., 
but must add the rest of the costs to his security ; 
(2) the trustees’ costs of the action, so far as such 
costs were costs of administration of which the 
prior mtgees. had had the benefit, must come out 
of the fund as between solr. & client.—Re BARNE, 
LEE v. KBARNE (1890), 62 J., T. 922. 

2647. .|—A married woman, restrained 
from anticipating her property, brought an action 
charging wilful default against the trustees of 
instruments under which she was_ beneficial 
interested but at the trial withdrew the charges 
submitted to dismissal of the action :—Held: 
defts. were entitled to judgment for costs as 
between solr. & client.—/te GODFREY, TORNE- 
GEORGE v. GODFREY (1894), 638 L. J. Ch. 854 ; 














71 L. T. 86; 13 R. 86; subsequent proceedings 
(1895), 72 L. 7, 8, CO. A. 
2648. |—(1) Where trustees apply 








by originating summons to the ct. to construe an 
instrument for their guidance, & in order to ascer- 
tain the interests of the beneficiaries or to have 
determined some question arising in the adminis- 
tration of the trust, the costs are incurred for 
the benefit of the estate, & the ct. will, as a general 
rule, direct them to be taxed as between solr. & 
client & paid out of the estate. 

(2) Where the application is of the same cha- 
racter, but is made by some of the beneficiaries, 
& not by the trustees, because such a course is 
considered more convenient, the same rule as to 
costs applies. 








2638 i. Whether See ee 2638 — 
or party & narly costs. EST AS 
6). 2 cs L. Con. & Law. 


Pel N. ¥' 19 
17.— CAN. ( " 





BOND dain, 3 3 Dr & War. 162; 





.J—A.-G. v. DRUM- 2688 iii. —, Ae aca iat Seah 


v. RUDDENKLAU (1898), 16 N. Z 
404.—N.Z 
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(3) Where the application is made by a bene- 
ficiary in respect of a claim which is adverse to 
other beneficiaries, & appct. takes advantage of 
the procedure by originating summons to get 
determined a question which, but for that pro- 
cedure, would properly form the subject of an 
action & fall within the term litigation, the ct. will 
order the unsuccessful party to pay the costs.— 
Re Buckton, BuckTon v. Buckron, [1907] 2 Ch. 
406 ; 76 L. J. Ch. 584; 97 L. T. 332 ; 23'T. L. R. 692. 


Annotations :—As to (2) Apld. Re Fiecher, King v. King 
1918), 62 Sol. Jo. 740. As to (3) Apid. Re Halston, 
wen v. Halston, [1912] 1 Ch. 435. 


2649. Proceedings must be for benefit of 
estate.)—-If a trustec, merely to have a point 
relating to his private intcrest determined, brings 
the cestui que trust before the ct., he shall pay the 
whole costs of the suit.—TIENLEY v. Puriirs (1740), 
2 Atk. 48; 26 KH. R. 426. 

Annotation :—Mentd. Tuatnall v. Hankey (1838), 2 Moo. 

P. C. C. 342. 


2650. ———.|—-WALTERS v. WOODBRIDGE, 
ae post. 














-.|—Though a receiver while 
acting in the discharge of his duty is entitled to be 
indemnified against all loss, including the costs of 
actions brought against him as receiver, still the 
guiding principle laid down by Walters v. Wood- 
bridge, No. 2666, post, is that the defence to the 
action was for the benefit of the trust estate. 
Re DUNN, BRINKLOW v. SINGLETON, [1904] 1 Ch. 
648; 73 L. J. Ch. 425; 91 L. T. 185; 52 W. R. 
345 ; 48 Sol. Jo. 261. 

2652. Costs must be incurred in course of 
duty.]|——Costs incurred by an exor. who, to meet 
a possible charge of devastavil, separately defends 
an action brought jointly against residuary 
legatees & himself, are not ‘‘ an outlay in the strict 
line of his duty ’’ towards his cestuis que trust ; 
& he cannot call upon them to indemnify him in 
respect of his expenditure.—-ITOSEGOOD v, PEDLER 
(1896), 66 L. J. Q. B18; 138 T. 1. BR. 6. 

Annotation :—Distd. Je Dunn, Brinklow v. Singleton, 

[1904] 1 Ch. 648. 

2653. ——— Notwithstanding absence of co- 
trustee.|— Where there were five beneficiaries who 
might become entitled in a remote contingency to 
share in the settled fund, four of them consented 
to an order upon the trustees to repay the corpus 
of the fund to petitioner, but the fifth was some- 
where in the interior of Africa, & could not be 
communicated with. The ct. made the order, 
extinguishing the interests of all five; &, as it 
further appeared that one of the trustees of the 
settlements had left this country, & his where- 
abouts could not be ascertained, the costs of the 
two trustees who had appeared upon these pro- 
ceedings were allowed out of the settled fund, in 
his absence, as if he had joined with them.— 
STORER v. STORER (1894), 71 L. T. 704; 6 R. 653. 
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administration of a testator’s estate under which 
several questions arose with respect to the accounts 
of the trustee & his management of the property, 
the judge made an order as to the questions 

dispute & ordered the accounts to be taken & 
declared that ‘‘ he did not think fit to make any 
order as to the costs of the action’ :—Held: 
this declaration was a judicial decision that the 
trustee was not entitled to costs in the action & 
he had no right to retain them out of the estate.— 
Rte TIODGKINSON, HODGKINSON v. HODGKINSON, 
{1895} 2 Ch. 190; 64 L. J. Ch. 663; 72 L. T. 
on 43 W. RR. 594; 39 Sol. Jo. 468; 12 R. 297, 





Trustees of charities.|—See CiIARITIES, 
Vol. VIII., pp. 410, 411, Nos. 2478-2491. 


B. Inability of Trust Property. 

See Trustee Act, 1025 (c. 19), ss. 80 (2), 60; 
R.S.C., Ord. 65, r. 1. 

See Exrcurors, Vol. XXIV., pp. 840-842, 
No. 8732-8757. 

2655. General rule—Trustee entitled to costs out 
of trust property.|—Where a question arises, upon 
the interest in a trust fund, separated from the 
general residue, the costs must come out of the 
particular fund; & having been given by the 
decree, as specifically prayed by the bill, out of 
the general personal estate, the decree, though 
affirmed in other respects, was corrected in that 
particular ; being considered as relief prayed; & 
therefore not within the rule against appealing for 
costs only.—JiNOUR v. JENOUR (1803), 10 Ves. 
562; 32 BH. BR. 962, L. C. 

Annotations :—Apld. Woodmeston v. Walker (1831), 2 Russ. 
& M. 197; Angell v. Davis (1839), 4 My. & Cr. 360. 
Distd. Re Hall-Dare, Lo Marchant v. Lee Warner, [1916] 
1 Ch. 272. Refd. Lowten v. Colchester Corpn. (1817), 2 
Mer. 113; Willis *. Yates (1834), Coop. temp. Brough. 
498; Pennington v. Buckley (1848), 6 Hare, 451. Moentd. 
Cripps v. Wolcott (1819), 4 Madd. 11; Andrews v. Lock- 
woo 46), 15 Sim. 153; Martineau v. Rogers (1856), 
25 L. J. Ch. 398. 

2656. -—Where pitf. is suing as a 
trustee, & there are circumstances of suspicion in 
the case, the ct. will stay proceedings on payment 
of the debt into ct., & on payment of costs ; leaving 
pltf. to apply to the ct. to have his extra costs 
out of the fund in ct.—-JONES v. BRAMWELL (1835), 
3 Dowl. 488. 

2657. .J}—Testator devised his real 
estates to a trustee for a term, in trust to raise the 
sum of money which he directed to be distributed 
amongst such of his next of kin, both maternal 
& paternal, as should be living at the time of his 
death. A bill was filed by the trustee to ascertain 
the parties entitled to the bequest, & while inquiries 
were being made in the master’s office, the money 
was raised, & afterwards the master found the 
next of kin ex parte paterna, & that C. was one of 
the next of kin ex parte materna. By a subsequent 





























2654. No order as to costs.]——A summons inquiry he found C. the only next of kin ex parte 
having been taken out by a beneficiary for the materna. ‘Testator’s estate was held liable for 

2649 i. Proceedings must be for |} against a decree is allowed his costs of 2655v. — -— ——.] —Re ROBERTSON, 
benefit of estate.}-~ HAMILTON v. TIGHE, the appeal.— FoGARTY v. O’DONOGHUE, | PERPETUAL TRUSTEES & AGENCY Co. 
(1898] 1 I. R. 123.—IR. (1926) 1 I. R. 531.— IR. or New ZEALAND, LTD. v. ROBERTEON 

2649 fi. -]}—If an individual (1898), 16 N. Z. L. R. 439.—N.Z. 
trustee, without authority from his PART III. SECT. 10, SUB-SECT. 2.-—B. 2455 vi. _ .}—MILLs v. ISAAC 
Gojtrustoos, tako upon himself the | 2655 1. General rule—Trustee entitled | (1901), 20 N. Z. L. R. 152.—N.Z. 
the trust, he cannot recover bis ox- TAWaINS (1894), 16'P. Lt. 136.—CAN. hated Ae pOgue ov. 


pendibury from the trust estate, unless 
e shows that his intervention has 
resulted in benefit to the trust estate.— 
STEWART v. DOBIE’S TRUSTEES (1899), 
1 F. (Ot. of Sess.) 1183; 36 Sc. L. R. 
917; 78. L. T. 125.—SCOT. 

h. Costs of appeal.}—It is only 
in most exceptional cases that a 
trustee who appeals unsuccessfully 





2656 ii. ——- ——.]—-Re WILLIAMS 
(1895), 22 A. I. 196.—CAN, 
2655 ili. ——- —-—.] 
Nake 15 O. W. R. 123; 200. L. ht. 
62.—CAN. 
2655 iv. -~— — —.]— DILL v. BROWN 
(1852), 31. Ch. R. 127; 4 Ir. Jur. 355. 


Fours (1857), 19 Dunl. (Ct. of Seas.) 
362; 29 8c. Jur. 166.—SCOT. 


k. Prima facie a trustee or 
other person suing in a representa- 
tive capacity should be held personally 
liable for the costs of an unsuccess 
action.—-STANDARD BANK ¥v. JACOB- 
SOHN’S TRUSTEE (1899), 16 8. C. 352; 9 
C. J R. 365.—8. AF, 





.}—Re WATKINS 
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the costs incurred in all the proceedings from first 
Lo last, though the bequest was raised & set apart 
before the next of kin were ascertained.— DUGDALE 
v. DUGDALE (1849), 12 Beav. 247; 18 L. J. Ch. 
repo 15 Ll. T. O. 8S. 178; 14 Jur. 234; 50 BE. R. 








— An equity of redemption 
was granted by deed to trustees, upon trust for 
certain parties, some of whom wete infants. The 
mtgee. filed a bill for foreclosure against the 
trustees of the settlement & the adult cestuis que 
trust only, as defts. One of the latter died after 
the filing ot the bill. The ct., upon a motion for 
a decree for sale, made the decree in the absence 
of the infant cestuis que trust, & of the representa- 
tive of deceased deft., upon an affidavit by the 
trustee of the settlement, that it would be for the 
benefit of the infants ; & ordered the proceeds to 
be paid into ct. 

The costs of the trustee, as he would be a 
necessary party to reconvey, were ordered to be 
paid out of the mtge. debt.—SirrKrn v, DAVIS 
(1853), Kay, App. xx1; 69 E. R. 323. 

2650. ——.|—ForBES v. ForBES (1851), 
as reported in 2 Eq. Rep. 178; 18 Jur. 612. 


Annotaliona :—Mentd. Hoskina v Matthews (1855), 24 L TT. 
QO, 8. 231; Coechrell »v Cockrell (1856), 25 L. J. Ch. 730; 
Hodgson v. Do Beauchesne (1858), 12 Moo. P. C. C. 286; 
Maxwell v. Maclure (1860), 2 L. T. 65; Jopp v. Woo 
(1864), 34 Beav. 88; United States President v. Drum- 

64), 10 Jur. N. 8. 533; Haldane v Eckford 

R. 8 Eg. 631; Aitchison v. Dixon (1870), L. R. 

10 Kq. 58%; Douglas v. Douglas, Douglas v Webster 

(1871), L. R. 12 Hq. 617; Re Tootal’a Trusts LEE 23 

Ch. D 5323 ke Mitchel), Ar n. Cunningham (1884), 13 

Y. B. D. 418; Re Bullon-Smith, Berners v. Bullen-Smith 

vee 58 L. T. 578; Casdagli v. Casdagli, [1919] A. C. 


2660. .}—A father by his will settled 
stock upon his daughter for life, remainder to her 
issue, subject to a life interest in any husband 
who might survive her. She marricd & had one 
only child, a son, & her husband died. When she 
had attained eighty years of age she married a 
gentleman, a member of the Irish & English bar, 
of about fifty-four years of age. She had accumu- 
Jated much personal property, the savings of her 
income. Before the marriage, which it was agreed 
should be kept secret from the son, a very volumin- 
ous & long-continued correspondence took place 
between the lady & gentleman, in which she 
insisted that her property should be settled so 
that she should have the command of 1t ‘as if 
still unmarried,’ he being entitled, as husband, to 
a life interest, if surviving, in the stock bequeathed 
by the father’s will. The intended husband drew 
two documents, in very obscure language, in one 
of which he bound himself to consent to her ‘‘ dis- 
position of a sum of £2,000 out of whatever funds 
or dividends she ‘should be’ entitled to, be 
possessed of, or have legally acquired at the time 
of her decease.’’ The marriage took place, & was 
kept secret from the son until the wife’s deceaso, 
she continuing the use of her vidual naine, which 
took place in about six months, without her having 
made any disposition of her savings, leaving her 
son sole next of kin. After her decease the hus- 
band filed a bill against the trustee of the fund 
settled by the father of the lady for payment of the 
life interest, & the son filed a bill against the 
husband praying, amongst other things, a declara- 
tion that, as next of kin, he was entitled to the 
savings of his mother’s income. 

In the suit against the trustee, the trustee was 
allowed his costs out of the fund.—CoRLEY v. 
STAFFORD (LORD), CAMPBELL v. CORLEY (1857), 
1DeG. & J. 288; 26 L. J, Ch. 865; 30L. 7.0.8, 


.] 
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77; 8 Jur. N. 8S. 1225; 5 W. R. 646; 44 H.R. 
714, L. JJ. 
Annotations :—Reid. Hastie »v. Hastic (1875), 24 W. R. 242 ; 

Clark v. Giidwood (1877), 7 Ch. D. 9. 

2661. -]|—Trustees have, as a general 
rule, a right to their costs out of the estate; but 
this depends upon their conduct, & a strict observ- 
ance by them of the duties of their trust. There- 
fore, when an annuity was given to be paid by the 
trustees of a will, & a legacy to be received & 
accumulated by them for the benefit of an infant, 
& the trustees, being in possession of the whole 
estate, apphed the whole of the rents & profits 
in payment of the annuity without making any 
provision for the legacy ; in a suit for payment 
of the legacy & administration, it appeared that 
the estate was insufficient to pay the costs of pltf. 
& defts., the trustees, the latter were allowed only 
part of their costs out of the estate, & pltf.’s costs 
were ordered to be paid out of the moneys remain- 
ing.—BeErr v. Tarp (1862), 31 lL. J. Ch. 618; 
6L. T. 269; 10 W. R. 277, I. JJ. 

2662. ——.|—Two persons were, under 
a deed of settlement after a marmage, made 
assignees of a life pohcy upon trusts stated in the 
settlement for the benefit of the younger children 
of the marriage. The husband died intestate. 
The widow took out letters of administration, & 
instituted an administration suit, to which the 
trustees were not made parties, but in which the 
Ct. of Ch. in Ireland was asked to grant, & did 
grant, an order for the payment of the policy 
money into ct. The insurance office knowing of 
the assignment of the policy, refused to obey the 
order, & the trustees, on being informed of it, 
protested against it, & refused to sign receipts for 
the money. ‘The solrs. for pltf. in the administra- 
tion suit wrote to them, asking them to give up 
the trust. They refused, & they again refused to 
sign the receipts for the payment of the money 
under the administration suit. A petition in the 
names of the younger children was then presented 
to the Lord Chancellor of Ireland, representing that 
the trustees had declined to act in the trust, & it 
was prayed that they might be removed, & 
other persons be appointed in their stead. An 
order to this effect was made :—Held: these 
proceedings were altogether irregular ; & the cause 
was remitted, with special instructions. The 
costs of the trustecs were ordered to come out of 
the funds of the trust.—MuUskERRY (LORD) v. 
SKEFFINGTON (1868), L. R. 3 H. L. 144. 

2663. -|—Personal estate was given 
by will to a large number of legatees. The exors. 
& trustees, after deducting £10 from each share to 
form an indemnity fund against certain possible 
claims paid off the adult legatees, & invested the 
shares of cach infant legatee in his name & theirs 
jointly. <A general release, to which the accounts 
were scheduled, was they executed by all the adult 
legatees. Some years after this a bill for the 
administration of the estate was filed by six of the 
infant legatees, their next friend being the 
managing clerk of their solr., acting at the request 
of their father, who had executed the release. The 
result of the accounts was to show that the suit 
was not for their benefit :—Held: that the next 
friend was entitled to his costs ; the fund for pay- 
ment of costs consisted of the indemnity fund & 
the undistribued shares of all the infant legatees ; 
but any residuary legatees who had been paid, 
including the trustees, asking for costa, should 
bring in the shares which they had received; &, 
the trustees taking large shares, & being therefore 
unwilling to bring them in, any surplus remaining 
should be paid to the trustees towards their costs.— 
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Re Tann, TANN v. TANN, GRAVATT v. TANN (2) 
(1869), L. R. 7 Eq. 486; 88 L. J. Ch. 459. 
A ER, :—Consd. Hilliard v. Fulford (1876), 25 W. R. 


oaks ———— ———.]— Re LEn’s Trusts, No. 2863, 
post. 
2665. -]—The costs of the trustees 








were ordered to be paid out of the estate.— 
MINORS v. BATTISON (1876), as reported in 1 App. 
Cas. 428 ; 25 W. R. 27, H. L. 

Bedford, Bodford 


Annotations :—Mentd. Kirkpatrick »v. 
v, Kirkpatrick (1878), 4 App. Cas. 96; Re Collison, Col- 
. D. 834; Johnson v. Crook 


lison v. Barber (1879), 12 : 
oer: 12 Ch. D. 689; Bubb v. Padwick pee 13 Ch. D. 


17; Roberts v. Youle (1880), 49 L 744; Re 
Chaston, Chaston v, Seago (1881), 18 Ch. D. 218; Money v. 
Money (1881), 44 L. T. 639; Re Wilkins, Spencer v. 
Duckworth (1881), 18 Ch. D. 684; Re Teale Teale v. 
Teale (1885), 53 L. T. 936; Re Hotchkys, Fecke v. 
Calmady (1886), 34 W. R. 569; Re Sampson, Sampson 
v. Sampson, (1896) 1 Ch. 630; Re Goulder, Goulder v. 
Goulder, {1905} 2 Ch. 100. 


2666. -]—The trustees of a will agreed 
to settle disputes with the surviving partner in a 
firm of which testator had been a member by 
selling testator’s share to him at a certain price. 
They then filed a bill to have this agreement 
sanctioned ; a decree was made accordingly, & 
the sale carried out. Some years afterwards some 
of the residuary legatees, who were infants, filed 
a bill by their next friend to sct aside the decree 
on the ground that the compromise was an im- 
proper one, & that it had been entered into, & the 
decree sanctioning it obtained, by the personal 
fraud of one of the trustees. This trustee answered 
separately & at the hearing Lord Romilly dis- 
missed the bill with costs, being of opinion that the 
compromise had been heneficia) & the decree 
sanctioning it properly obtained. The next 
friend could not pay the costs, & the trustee applied 
by summons in a suit for the administration of 
testator’s estate to have them taxed as between 
solr. & client & paid out of the estate :—Held: 
the trustee was entitled to be paid his costs out of 
the estate as he had defended the suit for the 
benefit of the estate, though he had at the same 
time defended his own character.—WALTERS v. 
WOODBRIDGE (1878), 7 Ch. D. 504; 47 L.. J. Ch. 
516; 88 L. T. 883; 26 W. R. 4693; revag. S.C. aub 
nom, WALTERS v. WOODBRIDGE, Lr p. TEESDALE 
(1872), 20 W. R. 520. 

Annotations :-—Consd, Re Liewellin, Llewellin ». Williams 














1887), 37 Ch. D. 317. Distd. Re Dunn, Brinklow »v. 

Singleton, [1904] 1 Ch. 648; Bruty v. Kdmundsgon, [1917] 

2 Ch. 285. 

2667. ——— ——--.]—Te NICOLL’s ESTATES, [1878] 
W.N. 154. 

2668. .|—NUNNELEY v. NUNNELEY 


(1883), cited in Underhill’s Law of Trusts & 
Trustees, 8th. ed. p. 333. 

2669. —-—— |—A married woman who, 
under a will, was entitled to income for her separate 
use, with a restraint on anticipation, instituted, 
without a next friend, against the trustees proceed- 
ings in the course of which she took out a summons 
which was refused :—Held : the restraint on antici- 
pation did not prevent the ct. from giving the trus- 
tees liberty to retain their costs of the proceedings 
out of the married woman’s income.—Re ANDREWS, 
Epwarps v. DEWAR (1885), 30 Ch. D. 159; 54 
L. J. Ch. 1049; 581. T. 422; 34 W. R. 62. 
Annotations :—Distd. Re Glanvill, Ellis v. Johnson (1886), 

81 Ch. D. 532. Consd. Hood Barra v. Cathcart, [1894] 

2 G. B. 559. Refd. Fe Prynne (1885), 53 L. T. 465; 

Michell v. Michell, {1891] P. 166. 

2670. .|—A married woman, by her 
next friend, having brought in 1882 an action for 
administration of a trust fund, to the income of 
which she was entitled for her separate use without 
power of anticipation, the ct., on further considera- 
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tion in 1884, held the action to have been unneces- 
sary & improper, & the next friend was ordered 
to pay defts.’ costs. Defts. being unable to find 
the next friend, an order was made giving the 
trustees liberty to retain the costs out of the in- 
come of the trust fund already due & to become due 
to the married woman :—Held: no such order 
could be made, for the ct. had no jurisdiction to 
disregard the restraint on anticipation on the 
ground that it appeared to the ct. to be just to do 
so; & no income which did not accrue due till 
after the act on which the claim against the 
separate estate depended, viz., the improper 
institution of the suit, could be attached to meet 
the costs.—Re GLANVILL, ELLIS v. JOHNSON (1888), 
31 Ch. D. 532; 55 L. J. Ch. 325; 54 L. T. 411; 
50 J. P. 662; 34 W. R. 309; 2 T. L. R. 305, O. A. 
Annotations :-—~ Distd. Cox v. Bennett, [1891] 1. Ch._617. 

Consd. Hood Barrs v. Cathcart, [1894] 2 Q. B. 559. Refd. 

Hyde v. Hyde (1888), 13 P. D. 166; Michell v. Michell, 

(1891) 1. 208. 

2671. ———-.|-—_A tenant for life of an estate 
in strict settlement had power to cut certain timber 
& other trees, to sell the same & to apply the pro- 
duce to his own use. In 1881 he contemplated a 
sale of the estate, but he was restrained from selling, 
either under the power in the will or under that 
contained in the Settled Land Act, by an injunction 
granted in an action brought by pcrsons entitled 
in remainder. In 1884 the action was dismissed 
with costs, & in 1885 the tenant for life sold the 
estate under conditions of sale which stated that 
the purchaser should in addition to the purchase- 
money pay for the timber according to a valua- 
tion. The tenant for life claimed, under the pro- 
visions of the scttlement & under Settled Land 
Act, 1882 (c. 88), 8. 35, to be paid out of the 
purchase-money the value of the timber; & he 
also claimed to be paid the difference of his costs, 
as between party & party & solr. & client, in the 
action which was dismissed :—Held: the tenant 
for life was entitled, in defending the action which 
was dismissed with costs, to be paid his extra 
costs of so much of the action as related to the exer- 
cise of the powers contained in the Settled Land 
Act as incidental to the excrcise of his power of 
sale under the provisions of Settled T.and Act, 
1882 (c. 38). 

A trustee is entitled in an ordinary case to 
recover out of the trust estate, as charges & 
expenses properly incurred, all his costs of an 
action which he has properly defended (STIRLING, 
J.).—Re LiLEWELLIN, LLEWELLIN v. WILLIAMS 
(1887), 37 Ch. D. 817; 575. J. Ch. 316; 58 1. T. 
152; 36 W. R. 347; + T. L. R. 170. 

Annotation :—Folld. Re Smith’s 8. E., [1891] 3 Ch. 65. 








2672. — —.| -Re BARNK, LEE v. BARNRE, 
No. 2646, ante. 
2673. ——-- -——.|—Re Brppor, DOWNES v. 


Corram, No. 2057, ante. 
: .J—A man who fulfils the diffi- 
cult dutics of an administrator, exor. or trustee is, 
in common sense & common justice entitled to be 
recouped to the very last penny every thing that 
he has expended 50 i api ono is to say without 
impropricty—in his character of administrator, 
exor., or trustee (KEKEWICH, J.).—Re JONEs, 
CURISTMAS v. JONES, [1897] 2 Ch. 190; 661. J. Ch. 
439; 76L. T. 454; 45 W. R. 598. 
Annotation :-—Distd. Re England’s Settlmt. Trusts, Dobb v. 

England, {1918} 1 Ch. 24. 

2675. ———.|-—MERRY v. 


2308, ost. 
2 








POWNALL, No. 





76. ———.|~-Re BucktTon, BuckTon v., 
Buoxton, No. 2648, ante. 

2677. Statute-barred costs.] -—— 

Trustees are entitled to pay & retain out of the 
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Sect. 10.—Costs of legal proceedings : 
C.; sub-sect. 8, A.] 


trust estate costs properly incurred, notwithstand- 
ing that they might have refused to pay such costs 
on the ground of Stat. Limitations. UDGETT v. 


Sub-sect. 2, B. 


Bupaertr, [1895] 1 Ch. 202; 64 1. J. Ch. 209; 
711. T. 6382; 43 W. It. 167; 39 Sol. Jo. 61; 13 
R. 1. 

Annotations :—Consd. Re Margetts, [1896] 2 Ch. 263. Refd 


Re Brockinan, 42900] 2 Ch. 170. Mentd. Oliver v. Robbins 


(1894), 13 } 

2678. ———- —-— Where no order as to costs.]— 
Re HOpGKINSON, HODGKINSON v. HODGKINSON, 
No. 2654, ante. 

2679. Apportionment.]—By the exercise of the 
usual power of appointment in a marriage settle- 
ment the shares of children were appointed un- 
equally, but were equalised, or nearly so, by a 
division of the unappointed property under a 
hotchpot clause :—Held: the costs of an action to 
administer the trusts of the settlement must be 
paid rateably out of the appointed & unappointed 
shares.—MoOorRE v. Drxon (1880), 15 Ch. D. 566 ; 


49 L. J. Ch. 807; 29 W. R. 12. 

Annotations :-—A 1d. Ree Orford, Neville v. Cartwright, 
Cartwright v. Due del Balzo (1895), 12 be 7 wir Consd. 
Rte Chrisholm, Goddard v. Brodie, [1902] 1 Ch. 





2680. .|—Re ALLEN, WHEELER v. POSE: 
[1889] W. N. 132. 
2681. —As to costs 1 think the rule is now 





established that in the case of an appointed fund 
the costs must be paid rateably out of the appointed 
shares & not out of residue (NORTH, J.).—ZJvte 
ORFORD (COUNTESS), CARTWRIGHT v. DUC DEL 
Bauzo, [1896] 1 Ch. 257; 44 W. R. 383; sub nom. 
Re OrForRD (MARL), NEVILLE v. CARTWRIGHT, 
OARTWRIGHT Vv. DUC DEL BAuzo, 73 L. T. 681. 


Annotations :-—Folld. Ie Hill’s Settlmt. Trusts, Hill »v. 
Equitable Reversionary Interest Soc. (1896), 75 L. T 
477. Refd. Re Chisholm, Goddard v. Brodio, £1902] 1 ch. 

457. Mentd. Borry v. Gaukroger, (1903] h. 116; 
De Quctteville v. De Quetteville (1905), 92 L. t. BB. 


2682. .|—By a marriage settlement certain 
funds were settled upon trust to invest & pay the 
annual produce during the joint lives of the 
husband & wife as therein mentioned, & after the 
death of one of them to the survivor for life, & 
after the death of the survivor to distribute among 
the children of the marriage as the husband & 
wife should jointly apple & in default thereof 
as the survivor should by deed or will appoint. 
The husband diced without exercising the joint 
power of appointment, & the wife made several 
successive appointments in favour of certain of her 
children, & appointed the residue in favour of 
another child. ‘The wife having died, & an action 
having been brought for the administration of 
the trusts of the settlement, & it appearing that the 
appointees had assigned (in some cases to two or 
three persons) & incumbered their shares :—Held : 
the costs must be borne rateably by the appointed 
shares, one set of costs to be allowed to each child 
in respect of the several appointments to him, the 
several assignees of such appointments to stand 
on the same footing, & to divide the costs allowed 
in respect of such child’s share rateably between 
them.—e HiLu’s SETTLEMENT Trusts, HI. 
? EQUITABLE REVERSIONARY INTEREST SOCIETY, 
Lrp. (1896), 75 L. T. 477; 41 Sol. Jo. 142. 

2683. Costs of beneficiarles—Summons for con- 
struction of instrument.]—Re BuckKTON, BUCKTON 
v. BUCKTON, No. 2648, ante. 

2684. J]—By his will made in 1891 
testator devised all his ” eeshold property to his 
wife for life, & after her death ‘‘ unto & to the use 


ee ee 
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of John William Halston (otherwise Alston) the 
son of Israel Halston (otherwise Alston) ’’ in fee 
simple. Testator died in 1899, & his widow, the 
tenant for life, in 1911. Israel Alston, testator’s 
brother, had a son called John William Alston, 
who was born in Mar., 1874, & whose existence wan 
known to testator, but who died ten days after- 
wards, seventeen years before the date of the will. 
This son’s death was well known to testator. 
Israel Alston had other sons, of whom one, deft. 
John Robert Halston (otherwise Alston), claimed 
the property. There was evidence that the son 

who died had received his names at the request of 
testator, & that testator desired that J. R. Halston 
should bear the name of John. Further, that 
testator had told J. R. Walston that the land would 
be his some day. There was no evidence that 
testator knew that the boy had been given the 
name of John Robert. Upon a summons by the 
legal personal representatives of the testator to 
decide who was entitled, deft. John Robert 
Halston & the three co-heiresses-at-law of testator 
were made resps., but only one of the co-heiresses 
asserted a claim & appeared to support it :—Held : 
the costs of successful resp. must be paid by 
unsuccessful resp. according to fe Buckton, 
Buckton v. Buckton, No. 2648, “ante. —Re HALSTON, 
EWEN v. Hanson, [1912] 1 Ch. 485; 81 L. J. Ch. 
265; 106 L. T. 182; 56 Sol. Jo. 311. 

2685. ——.]—Testatria devised property 
A. to one exor. X. & property B. to another exor. 
Y. & owing to her ambiguous language it was 
doubtful whether Blackacre was included in pro- 
perty A. or property B. & also doubtful whether 
any part of property LB. passed under the specific 
devise thereof at ail. There being no means of 
using an ordinary exor.’s summons owing to each 
exor. being a specific devisce exor X. tovk out a 
summons against exor. Y. & the residuary divisees 
to determine the point of contraction & at the 
hearing the residuary devisees while approving the 
summons as the proper method of deciding the 
matter disclaimed all interest in the realty leaving 
exor. X. & exor. Y. to decide about that between 
them :—Held: the point of construction had to be 
decided in limine before the estate could be 
administered & the costs must come out of the 
residuary estate.—Ite FiLecier, Kina v. KING 
(1918), 62 Sol. Jo. 740. 





C. Settlement Set Aside. 


See, now, Trustee Act, 1925 (c. 19), ss. 30 (2) & 
60; &R.S.C., Ord. 65, r. 1. 


2686. Costs in discretion of court.]—COLMAN v. 
SARREL (1789), 1 Ves. 50; 30 KE. R. 225; sub nom. 
COLMAN v. SAREL, SAREL v. COLMAN, 3 Bro. C. C. 
12, L. C.; subsequent proceedings, 2 Cox, iq. Cas. 
206, LL. C. 

Annotations ; —Menid Ellison v. Ellison (1802), 6 Vos. 656; 
Pulvertoft v. Pa adele eer 18 Ves. 84; Alexander 
v. Wellington (1831), 2 State N. S. 764: Garrard v. 
Lauderdale (1831), 2 Russ. & M. 451; Edwards ». g ones 
(1836), 1 My. & Cr. 226; Simpson v. Howden (1837), 8 
My. Cr. 97; Hughes D. ae (1842), 1 Hare, 476; 
M‘Fadden v. Jenkyns (1842), 1 Hare, 458; Meek »v. 
eeLuewel (1842), 2 Hare, 184 Kekewlch Y. Manning 
(1851), 1 De G. M. & G. 176; Price v. Price (1851), 14 
Beav. 598. 

2687. -]—Persons nominated trustees by an 
instrument which, being void, passes no trust 
fund, not allowed costs, as between solr. & client.— 
MOHUN v. MOHUN (1818), 1 Swan. 201 ; 1 Wils. Ch. 
151; 36 EB. R. 357. 
ee :—Mentd. Richardson v. Watson (1833), 4 B. & 
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2688 i. Costs in discretion of court. }—-MERCHANTS BANK OF CANADA ¥. MACDONALD (1872), 19 Gr. 476.—CAN. 


Part JI].—ApMINIsTRATION oF TRUSTS. 


2688. -]—Trustee of a voluntary settlement 
was made a party to a bill to set it aside. The 
decree setting it aside was made without costs as 
against the trustec.—TOWNSEND v. WESTACOTT 
(1841), 4 Beav. 58; 5 Jur. 743; 49 H.R. 259. 


Annotations :—Refd. Christy ». Courtenay (1849), 13 Beav. 
96; Mackay v. Douglas (1872), L. R. 14 Eg, 106. 








2689. .|\—ELsey v. Lutyens (1850), 8 
Hare, 159; 68 EB. R. 314. 
2690 .|—A party becoming trustee under 





a deed creating interests adverse to interests 
already existing may be liable to costs in a suit 
instituted to enforce such pre-existing interests 
in the trust property.—HEapP v. TONGE (1851), 
9 Hare, 90; 20 L. J. Ch. 661; 68 E. R. 427. 


Annotations :—Mentd. Ford v. Stuart (1852), 15 Beav. 493; 
Olarke v. Wright (1861), 6 H. & N. 849; right v. 
Dickenson (1861), 4 L. T. 21; Salt v. Standish (1863), 
2 New Rop. 578. 


2691. -]}—An insolvent debtor, by a deed 
made under Bkpcy. Act, 1816 (c. 134), 5s. 192, 
& registcred under that Act, assigned all his estate 
& effects to trustees for the benetit of his creditors, 
The deed was not in fact executed by the requisite 





number of creditors, & therefore was invalid, but 
the trustees had reccived assets ald eld: a trustee 
could not be allowed to retain his costs of acting 


under the deed.—SMITH v. DRESSER (1866), L. R. 
1 Kq. 651; 35 Beav. 378; 35 L. J. Ch. 385; 14 
L. T. 120; 14 W. R. 469; 55 KE. R. 942. 


Annotation :—Distd. Re Holden, Hr p. Official Rocelver 


(1887), 20 Q. B. D. 43, 


2692. -—— |—By a settlement executed by an 


unmarried lady a few months after she attained 
twenty-one, it was declared that a sum of money 
to which she was entitled absolutely should be held 
by the trustees, who were her stepfather & uncle, 
upon trust to invest the same in certain specified 
classes of securities & vary the same at the trustees 
discretion, & pay the income to the settlor for life, 
for her separate use, with restraint on anticipation 
if & when married, &, after her death, to hold the 
fund in trust for the settlor’s children, as she should 
by will appoint: in default of appointment, for 
the children absolutely ; & in default of children 
as the settlor should by will appoint, & in default 
for her next of kin. The trustees were empowered, 
at the scettlor’s request, to raise £700 out of the fund 
& pay the same to her for her separate use. Power 
of appointing new trustees was reserved to the 
surviving or continuing trustees, or to the exors. 
or administrators of the last surviving trustee. 
The deed was prepared under the advice of a solr., 
who was the solr. & friend of the stepfather, & 
known to pltf. Upon bill nine years afterwards, 
by the settlor, who had remained unmarried, to 
have the settlement sct aside :—Held: the deed 
was void, & must be set aside on the ground of 
improvidence, & having regard tu the age of the 
settlor ; but, owing to the absence of all improper 
motive, the trustecs ake allowed pps ss 
charges, & expenses properly incurre L.-EVERI 
v. Renee (1870), L. R. 10 Kg. 405; 39 L. J. Ch. 
a a ee Ae aeveur Ty 29 Ch. D 
—— », Cou 2), - v. 
Ne Reta. Pelipa on Mullings (181 Ls 7 Ch. App. B44; 
Hall v. Hall (1873), 28 L. T. 383. : 
2693, -]—MACKAY v. DOUGLAS (1872), L. R. 
14 Kg. 106; 41 L. J. Ch. 539; 26 L. T. 721; 20 
ee eat Re uttorworth, x p. Russell (1882), 


- D. 688; Me Tetley, Ez p. Jeffrey (1896), 66 L. J. 
o. 215. ? Mentd. Taylor v, Coenen (1876), 34 L. T. 18. 


2694, ———.]|—DuTTON v. THOMPSON, No. 2810, 
post. 








= —A.| trusts of the deed appointing them 
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culty In the way of their winding up 


26901. Liability of trustees for costs. }— 
Where trustees thea a bill to have the 


the trust property :—Held : 
dismissed with costs to be paid by the trustee 


825 





.]—Voluntary settlement by a young 


lady just of age sct aside with costs against the 
relation in whose favour it was made & by whose 
undue influence it had been executed ; trustee, 
being the solr. who had drawn the settlement, 
disallowed his costs of the action in which the 
settlement was set aside.—Pownz. »v. POWELL, 
[1900] 1 Ch. 248, 

Annotations :—Refd. Cavendish v. Strutt (1903), 19 T. L. R. 


483. Mentd. Wright v. Carter, [1903] 1 Ch. 27; Howea v. 
Bishop, [1909] 2 K. B. 390; Incho Noriah Binte Mohamed 
Tahir v at cre Bin Omar Bin Abdullah Bahashuan 


2697. -]|—The trustee, who, with knowledge 
of the settlor’s destitution prepared the settlement 
in question but who acted in good faith & after- 
wards appeared at the trial to defend the settle- 
ment :—Held: entitled to his costs out of the 
settled property.—InpEAL BEDDING Co., Lrp. v. 
HOLLAND, [1907] 2 Ch. 157; 76 L. J. Ch. 441; 96 
I. T. 774; 23 T. L. R. 467; 14 Mans. 113. 

2698, ——.]—The ct. provided for the costs 
of the trustees of the settlement although they 
had unsucessfully resisted the motion {to set aside 
the settlement].—Re Dent, Ex p. THE TRUSTER, 
[1923] 1 Ch. 113; 92 L. J. Ch. 106 ; [1922] 
B. & C. R. 137. 

——.]—See, also, FraupULENT & VOIDABLE 
CONVEYANCES, Vol. XXV., p. 223, Nos, 522-525. 





rer 





SUB-SECT. 3.—UNNECESSARY PROCEEDINGS. 
A. In General. 

See Trustee Act, 1925 (ec. 19), ss. 30 (2), 60; 
R. 8. C., Ord. 65, rn. 1; EXEcurors, Vol. XXIV., 
pp. 828-832, Nos. 8605-8634. 

2699. Liability of trustees for costs.|— Trustees 
for infants, persisting in unnecessary litigation, 
ordered to pay the costs personally.— CAMPBELL v, 
CAMPBELL, CAMPBELL v. MACKAY (1837), 2 My. 
& Cr. 25; 40 K. R. 550, L. GC. 

Annotation :—Consd, Stecden v. Walden, [1910] 2 Ch. 393. 

2700. .|—A trustee unreasonably resisting 
the claims of his eestui que trust ordered to pay the 
costs of the suit.—Price v. LoADEN (1856), 21 
Beav. 508; 52 E. R. 955. 

2701. -]-—If trustees, by wilful neglect. of 
their duty render a suit for the administration of 
the estate under their charge necessary, they will 
be ordered to pay the costs of it.—JEFFERYS »v, 
MARSHALL (1870), 23 L. T. 548 ; 19 W. R. 94, 

2702. ——.]—PItf., a trustee & exor. under a 
will, brought an action for the administration of a 
small estate, on the ground that it was in the 
interest of all parties, as there were doubts as to the 
true construction of the will, & difficulties & 
disagreements with regard to the interpretation 
of the trusts, & that he necded the protection of 
the ct. Defts., the beneficiaries, who, after the 
commencement of the action, had suggested that 
the quickest & lcast expensive mode would be 
to state a special case for the opinion of the ct., 
denied that it was in the interest of all arties 
that the estate should be administered under the 
direction of the ct., & contended that the question 
of construction was in no respect doubtful. They 
submitted that the action should be dismissed, 
as being unnecessary, harassing, & destructive of 
the action must be 








the affairs of the estate, the ct. refused 
them their costs of the sult. 


esting any diffi- NGB 
v. MCFARLANE (1850), 2 Gr. 151.—OAN, 
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personally.—Re CABRBURN, GAGE v. RUTLAND 
(1882), 46 L. T’. 848. 

2703. ——.]—Re Hicks, Linpon v. HEMERY, 
[1898] W. N. 188. 

2704. ——-.|—HRe CHAPMAN, FREEMAN  v. 
PARKER (1804), 72 I. T. 66; J1T. L. R. 1773 39 
Sol. Jo. 217, C. A. 

2705. .|—A trustee who without the sanction 
of the ct. commences an unsuccessful action on 
behalf of the trust does so at his own risk, & will 
not be allowed his costs, out of the estate except 
under very exceptional circumstances. A fortiori, 
such costs, will not be allowed where the trustee 
commences an action not only without the sanction 
of the ct., but also without the knowledge of his 
co-trustee & of his beneficiaries.—Re ENGLAND’S 
SETTLEMENT TRUSTS, DoBB v. EINGLAND, [1918] 
1 Ch. 24; 871. J. Ch. 73; 117 L. T. 466. 

2706. Recognition of unfounded claim.|]— 
M., previously to her marriage with W., was 
entitled to certain real estates on which a quantity 
of timber was afterwards felled, producing the clear 
balance of £942 £3 per cent. Consols. Ly the 
settlement on her marriage, those estates were 
covenanted to be settled to the use of four trustees, 
of whom FE. & R. were two, & the settlement 
was for a term of ninety-nine years, if M. & 
W. should so long live, without impeachment of 
waste, in trust to receive the rents, issues, & pro- 
fits, & after discharging the outgoings, to pay the 
residue to such persons & for such uses as M. 
should alone, & from time to time, & without 
her husband, as if she were sole, but not by way of 
anticipation, by any drafts, notes, orders, or 
writings, signed by her own proper hand, appoint ; 
& in default thereof, to pay same to M., for her 
separate use, exclusive at her husband, who was 
not to intermeddle therewith, nor were the rents, 
etc. to be subject to his debts or control; with 
remainder to W. for his life ; with remainders over. 
The trustees in 1836 appointed W. receiver of 
the settled estates, & M. signed a paper writing, 
dated Dec. 16, 1836, authorising the trustees to 
pay £200 per annum only of the rents to herself, 
& the remainder to W. The then trustees pre- 
sented the paper writing to M. for her signature. 
M. afterwards signed another paper, dated Apr. 15, 
1837, by which she revoked the former paper 
writing, & directed the payment of the rents to 
her separate use, according to the provisions of 
the settlement. This was afterwards com- 
municated to the trustees, two of whom en- 
deavoured to keep M. bound by the terms of the 
paper of Dec. 16, 1836, which obliged M. in Jan. 
1838, to give notice to the then manager of the 
estates not to pay the rents to W. On one of the 
other two trustees, (B.), who was friendly to M. 
intimating his intention to reccive the rents, a 
notice was served on the tenants & the manager, 
in the name of W. not to pay any rents except 
to some one authorised by all the trustees. The 
ct. afterwards, on motion, appointed the trustee 
B., the receiver, without salary. W. claimed the 
sum of £942 Consols, on the ground, that if he 
survived M., he would be tenant for life, without 
impeachment of waste; & the two hostile trustees 
insisted that M. had parted with her interest in 
that sum, by agreeing that the timber should be 
cut down, & the proceeds applied in payment of 
W.’s debts. The same trustees throughout the 
transactions endeavoured to aid the husband, W., 
in defeating the wife’s enjoyment of her separate 
estate :——-Held: the decree waa right in ordering 
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those trustees & W. to pay the costs of the suit, 
same having been rendered necessary by the 
unfounded claims of the husband, W., improperly 
recognised & supported by those two trustees.— 
Bagot v. Bagot (1841), 10 L. J. Ch. 116, L. C. 

Annotation :—Refd. Taylor v. Dowlen (1869), 4 Ch. App. 697. 

2707. Effect of counsel’s advice.|—As to 
costs, a person acting wrongfully, is not to allege 
the advice of counsel, as an excuse to screen him 
from costs. But inasmuch as this was a trustee 
acting honestly & bond fide, costs should not be 
given against lay gor fea v. STANNARD (1834), 
3 My. & K. 666; 31. J. Ch. 216; 40 BE. R. 216. 

2708. .|—If counsel undertake to say 
they consider trustees would not have acted safely 
without taking the opinion of the ct., semble, the 
ct. will not give costs against them.—Re GOWEN & 
SHANKS, Ex p. YOUNG (1839), as reported in 4 
Deac. 185, Ct. of R. 

2709. .|—Semble : where a trustee, on 
a doubtful point, has taken the opinion of counsel, 
which is directly opposed to that of counsel taken 
by the opposite party, but the trustee offers to be 
guided by the opinion of a third counsel, on @ case 
stated on instructions approved by both parties, he 
is entitled to his costs of a suit under which a decree 
is made against him, directing him to do an act 
which his counsel advised him he was not bound 
to do, & especially where the trustec was not 
permitted to inspect the case & opinion of counsel 
taken by the other party. 

A trustee is entitled to the costs of taking the 
opinion of counsel for his guidance.—-POOLE v. 
ce (1839), 1 Beav. 600; 81. J. Ch. 325; 48 E.R. 

074. 
en nnen :—Refd. Turner v. Collins (1871), L. RN. 12 Hq. 


2710. .|—If trustecs take upon them- 
selves to inquire into matters which do not concern 
them, & to raise questions of the title of their 
ecstuis que trust, they must bear their own expenses 
of proceedings resulting from their own conduct. 
The fact of their acting under the advice of counsel 
will not, in all cases, entitle them to the costs of a 
suit.—DEVEY v. THORNTON (1851), 9 Hare, 222 ; 
227. J. Ch. 163; 68 1. R. 483. 

2711. -|—(1) It is said that the trustee 
acted upon the advice of counsel. I regret it, but 
that doesnot make any difference (ROMILLY, M.R.). 

(2) A trustee cannot pay money into ct. to get 
rid of a trust he has undertaken to perform 
(RomiLtLy, M.R.).—e Knicut’s Trusts (1859), 
27 Beav. 45; 281. J. Ch. 625; 331. T. 0. S. 54; 
5 Jur. N.S. 326; 544K. &. 18. 


Annotations :—Generally, Refd. Re Wylly’s Trust (1860), 
21. T. 788; Ie Brocklesby (1861), 29 Beav. 652. 



































2712. ——- J—Ryan v. Nespirt, [1879] 
W.N. 100. 
27138. Erroneous exercise of discretion.]— 





Where a committee & trustee wrongly takes 
upon himself to decide to which of his two titles 
preference is to be given, he must, on appeal, bear 
all the costs of the whole suit, except so far as they 
may have been increased by a claim which failed 
in the ct. helow.—WRiIGHT v. CHARD (1860), 1 
NeG. FF. & J. 567; 29L.3.Ch. 415; 2L. T. 104 ; 
6 Jur. N.S. 476; 8 W.R. 334; 45 E.R. 481, L. JU. 
Annotations :—Distd. Kevan v. Crawford (1877), 6 Ch. D 

29. Mentd. Johnson v. Gallagher (1861), 3 De G@. F. & J. 

494; London Chartered Bank of Australia v. Lempriére 

(1873), L. R. 4 P. C. 572. 

2714. ——. .|—The trustees of a freehold 
estate of which pltf. was equitable tenant for life 
under a will, brought actions under the advice of 
counsel against two persons for interfering with the 
property: & compromised them before trial. Pitf. 

ad no notice of the proceedings, but had some 
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time _ previously warned the trustees, on the 
occasion of an injury done by persons other than 
defta. to these actions, that he should hold them 
liable if they did not take all necessary steps to 
protect the property. In Dec. 1881, pli. applied 
to the trustees for the :ents accrued since May, 
1880. The trustees’ solr. answered at ating the 
amount of the rents received, & saying that it was 
less than the costs incurred by the trustees in the 
action, & that they were out of pocket. A corre- 
spondence ensued, in the course of which the 
trustees expressed their willingness to concur in 
any arrangement for 1aising the costs out of the 
estate, but pltf. insisted on having the rents paid 
to him irrespective of any arrangement for raising 
the costs, & brought his action to enforce payment : 
Held: (1) the direction to raise the costs of the 
trustecs of the old actions out of the estate ought 
to be affirmed, for the actions appeared to have 
been brought bond fide & to have been beneficial 
to the estate, but the reason given in the deerce 
for allowing them ought to be varied, as that result 
did not necessarily follow from their having been 
commenced under the advice of the counsel. 
(2) the order on the trustees to pay costs must be 
reversed, & directions given for raising their costs 
of this action out of the estate, for the costs of 
trustees properly incurred in the administration of 
the trust are a first charge on both the capital & 
income pf the trust estate, & the trustees were not. 
bound to part with the income till their costs had 
been otherwise provided for, & they therefore had 
been guilty of no misconduct.—SroTr v. MILNE 
(1884), 25 Ch. D. 710; 50 L. 'T. 742, C. A. 


Annotations :-—As to (1) Reid. de Beddoe, Downes vt. Cot- 
tam, [1893] 1 Ch. 547. 4¢ to (2) Apld. Re Owen, Frisby, 
Dyke & Co. v. Owen (1892), 66 L. 1. 718; St. Thomas’s 
Hospital v. Richardson, {1910] 1K. B. 271. Refd. Ic 
Weall, Andrews v. Weall (1889), 42 Ch. D. 674; 
Corpn. t. Sugden (1911), 105 L. T. 489; Baker », Archer- 
Shee, [1927] A. C. 844. 

2715. ——-- ——.|—e 

CoTram, No. 2057, ante. 


BEDDOR, DOWNES 1. 


B, Withholding Fund. 


See Trustee Act, 1925 (c. 19), 58. 
R.S. C., Ord. 65, r. 1. 

2716. Trustee deprived of or liable for costs.]— 
A trust refusing to pay a legacy without the 
direction of the ct., in a case which admitted of 
no doubt, was refused his costs, but was not made 
to pay the costs of the suit, because he might have 
acted from ignorance, & not from any improper 
motive.—KnNicutT v. MARTIN (1829), 1 Russ. & M. 
70; Taml, 287; 39 1. R. 27. 

2717 .|—~Testator, by his will, gave his 
real estates to his wife for life, &, after her death, he 
directed them to be sold, & one moiety of the pro- 
ceeds to be paid to his wife’s relations as she should 
appoint, &, in default of appointment, to her next 
of kin, & the other moiety to his own next of kin. 
By a codicil he expressed his will that his real 
estate should be sold at any time, either before or 
after his wife’s death. The interest of the share 
bequeathed to his own relations after his wife’s 
death to be paid to her, & the other moiety devised 
by his will to be paid to his wife for her own use. 

The wife of testator having disposed of the above 
moiety by her will, purporting to be in exercise 
of the power given her by his will, her exor. claimed 
to be entitled to receive a moiety of the proceeds 
of testator’s real estate from the trustees of his 


30 (2), 60, 





will; which claim they refused, on the ground that 
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the codicil did not revoke the power given by the 
will, although they were preven advised, by 
the opinions of two counsel, which they concealed 
from the exor. of the wife, that it did :—Held : 
they were liable to pay the costs of a suit instituted 
by the exor. of the wife to recover a moicty of the 
proceeds of testator’s real estate, so far as it was 
rendered necessary by their conduct.—ANKERS Vv, 
SANDFORD (1840), 4 Jur. 817. 

2718. -]—It is the duty of the ct. to protect 
trustees to the utmost in exercising every reason- 
able caution, & requiring full proof; yet, if a 
trustee, after having received full evidence of the 
title, perseveringly persist in withholding the 
fund from the party entitled to it, upon grounds 
which wholly fail, & especially where part of those 
grounds is a claim, in which that trustee is himself 
interested, the ct. will not allow him so to conduct 
himself without paying the costs of such a mode 
of procceding.—FRrostr v. HAMILTON (1842), 6 
Jur. 525. 

2719. -|—A fund was settled by deed upon 
certain trusts under such circumstances that it was 
doubtful whether it was not improperly withdrawn 
from the trusts declared by another instrument. 
Defts. were appointed new trustees of the deed 
by an indenture which was executed by them, 
& contained a declaration that they would hold 
the fund upon the trusts of the deed. Defts., 
before they became trustees, were fully aware of 
the doubt as to the validity of the settlement. 
Upon a bill filed by some of the cestuis que trust 
for transfer of their share of the settled fund. 
The judge held that such transfer could not be 
ordered except in a suit so constituted as to parties 
that the question of the validity of the settlement 
could be decided :—Z/eld : this decision was right ; 
for a trustee who, after accepting the trusts, 
becomes aware of an adverse equitable claim, 
cannot safely proceed as if no such claim existed ; 
& the fact of his being aware of the claim when he 
accepted the trust cannot make any difference 
eacept as to his costs.—NEALE v. Davisrs (1854), 
5 De G.M. & G. 258; 2 Eq. Rep. 580; 238 L. J. Ch. 
744; 2W.R. 358; 43 E.R. 869, L. JJ. 

Ann :~—Mentd. Gent v. Harrison (1859), 29 L. J. Ch. 


2720. -|—By settlement, dated in 1846, 
executed on the marriage of S. a debt of £1,200, 
due to her from the firm of Q. H. & co., was assigned 
to N. & 11., II. being a member of the firm of Q. H. 
& co., as trustees, upon trusts for the benefit 
of S. & her family. 1t was provided that the 
money should be left with Q. H. & co. until S. 
gave notice to the trustees to withdraw it, when 
they were within three months to recover it, & 
invest elsewhere: but so long as it should remain 
in the hands of Q. H. & co., with the permission 
of S. the trustees, nor either of them, were not to 
be responsible for the sufficiency of the security. 
There was no power in the deed to change trustees. 
The husband died soon after. In Nov. 1851, 

. H. & co., stopped payment. In Jan. 18652, 
S. gave notice to the trustees to recover the money. 
N. thereupon demanded the money, but was 
informed of the stoppage, & offered a compromise. 
The bill was brought to enable the trustee to act, 
he having no express power to accept a com- 
promise. The cestuis que trust refused to accept 
it, & the money being ordered to be paid into ct., 
it was ultimately paid in:—-Held:; H. was not 
entitled to receive any costs of the suit out of the 











PART III. SECT. 10, SUB-SECT. 3.—B. 
2716 i. Zrustee deprived of or liable for costs.) —FISHER v. WILSON (1851), 2 Gr. 260,—CAN, 





2716 il. 


.}— Dx Buren. M'CLINTOCK (18838), 11 L. R. Ir. 220.—--3R, 
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spicy Way D ] 

fund, but under the circumstances he was not 
ordered to pay any costs.—NORTON v. STEINKOPF 
(1854), 18 Jur. 720. 

2721. -|—Costs of the trustees of the 
charities, who by their conduct had caused the 
litigation, refused. oe v. Smiru (1860), 
1 Giff. 800; 20 L. J. Ch. 104; 1 L. T. 4380; 6 
Jur. N.S. 62 ; 8W. R. 173 ; 65 K. R. 928. 
Annotation :—Mentd. Roo v. Russell, (1928) 2 K. B. 117. 

2722. .J—A trustee of a fund belonging to 
a deccased person refused to pay it over to his legal 
personal representative, on the ground that there 
was a question under the will of the deceased, 
whether it was not specifically bequeathed & 
requiring the assent of the alleged specific legatees. 
He was ordered to pay it to the legal personal 
representative, together with the costs of suit, 
to which suit it was held that such specific legatces 
were not necessary parties.—SMITH v, OLDEN 
(1863), 33 Beav. 262; 55 KE. RR. 368. 

27238. 
an estate, went abroad leaving a power of attorney 
to receive such share. 
the purchaser requiring G.’s confirmation, his 
share was deposited in the names of FE. & VP. in 
the bank on a declaration of trust. On the con- 
firmation arriving, I. was repeatedly applied to 
for more than four months but neglected to hand 
the fund over, alleging a difficulty in making out 
the account; the bank failed, & the money was 
lost. On bill filed :—Held: KE. was liable to 
restore the money with intercst & pay the costs, 
P. being always ready to hand over.— GOUGH v. 
ETTY (1869), 20 L. T. 358. 

2724. ——-.]—GUNNELL v. WHITEAR, No. 2474, 
post. 

2725. .|—Although there may be cases in 
which there are such difficulties that trustces 
ought not to be called upon to exercise their 
aes of apportionment of trust funds among the 

eneficiaries entitled thereto except with the 
sanction of the ct., yet unless that state of cir- 
cumstances exists trustees are not justitied in 
refusing to sell or appropriate the sane & will be 
held to have acted unreasonably & improperly in 
so refusing & be ordered to pay the costs under 
R. S. C., Ord. 65, r. 1, of an application to the ct. 
on behalf of the beneficiaries to obtain such ap- 
portionment.—-Re Ruppock, NEWBERRY v. MANS- 
FIELD (1910), 102 L. T. 89, C. A. 

2726. Costs only allowed as between party & 
party.|—As the trustees ought to have paid pltf. 
at least the one moiety of the ry Waeraia fund to 
which she was in any case entitled, & might have 
paid the other moiety into ct., under Trustee 
Relief Acts they were only allowed their costs of 
the suit as between party & party.—DrE SERRE v. 
CLARKE (1874), L. R. 18 Eq. 587; 43 L. J. Ch. 
821; 31L. T. 161; 23 W. R. 3. 
ane :—Mentd. Swectapple v. Horlock (1879), 11 Ch. 

















C. Raising Groundless Objections. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
RK. S. C., Ord. 65, r. 1. 

2727. Liability of trustee for costs.|—Trustees 
decreed to pay the costs of a suit occasioned by 
their legal doubts in a plain case.—BURROWS uv. 
GREENWOOD (1841), 5 Jur. 384. 
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27271. Liability of trustee Ae costs.}— 
TAYLOR v. McLEoD er Ale a a Eq W., 


Rep. 262; 7E. L. R R. 587 5 


W.W. Rd 


The estate was sold, but | 
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27311. Liability of es for costs.)— 
Peet ~®, HOLLEY (Man.) 
8 D. L 
412.—CAN 
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2728. -|—The ct. will compel trustees to 
pay the costs of a suit rendered necessary by their 
raising groundless objections to the performance 
of their trust.—THorRBY v. YEATS (1842), 1 Y. & 
C. Ch. Cas. 488; 6 Jur. 989; 62 EH. R. 960. 

2729. J—Lioyp v. WILLINGS (1843), 1 
LT; O. S. 358. 

2730. fe ecbaire raising a charge of fraud, 
& taking no steps to satisfy themselves when they 
might easily do 80, will not be allowed their costs 
of the discussion in ct. if upon the evidence the ct. 
considers there was no reasonable ground of 
suspicion.—COCKCROFT v. SUTCLIFFE (1856), 25 
L. J. Ch. 313; 27L.T. 0.8.84; 2 Jur. N.S. 823 ; 











| 4 W. R. 339. 


mihi mets -—Mentd. Re Huish’s Charity Tene L. R. 
10 ; Re Turner’s Settimt. (1884), 52 L. T 


D. Failure to Transfer Property. 

See Trustce rae 1925 (c. 19), ss. 80 (2), 60; 
R. S. C., Ord. 65, 

2731. Liability ‘of "trustee for cane — An 
unmarried lady transferred a sum of stock 
to trustees for herself. The letter supposed 
to contain the terms of the trust was lost, & 
no evidence was given of its contents. After 
the marriage of the lady the husband & wife 
demanded a transfer of the fund, which the trustees 
refused to make without the direction of the ct., 
unless the fund should be settled for the benefit 
of the wife & her issue :—Held : the trustecs ought 
to have transferred the fund without suit, & must 
therefore pay the costs.—PENFOLD v. BOUCH 
(1844), 4 Ilare, 271; 67 E. It. 650. 


Annotations :-—-Expld. Re Bendyshe 1807), 26 L. J. Ch. 814. 
Distd. Ze Swan (1864), 2 Hom. & 


2732. -]—Trustees of a ree in trust for 
securing to a mtgee. in feo (with a power of sale) 
his mtge. money & subject thereto in trust for the 
mtgor., his heirs, etc., decreed in a plain case, 
to pay the costs of a suit brought against him to 
compel him to execute a deed for surrendering the 
term to a purchaser from the mtgee.—HAMPSHIRE 
Vv. eae (1845), 2 Coll. 34; 63 EB. R. 624. 
does not of itself render the validity of an arrange- 
ment between persons thus related respecting a 
reversionary interest of the daughter so doubtful 
as to justify a trustee in refusing to transfer a 
fund, in pursuance of the arrangement, without 
the indemnity of the ct. A trustee so refusing, & 
who did not show that he had endeavoured to 
ascertain the real nature of the transaction, was 
decreed to pay costs.—FIRMIN v. PULMAN (1848), 
2DeG. & Sm. 99; 11L.T. 0.8.48; 12 Jur. 410; 
64 KE. R. 45. 


Annotations :—Apld. Cockcroft v. Sutcliffe (1856), 25 L 
ae 313. Mentd. De Witte v. Addison (1899), 80 L. i 











E. Failure to Account. 

Sce Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
R. S. C., Ord. 65, r. 1. 

2734. Liability of trustee for costs.|—An estate 
was represented to a legatee by the personal 
representatives as barely sufficient to pay the debts, 
but the accounts were not shown. A bill was filed, 
& afterwards an offer was made to produce the 
accounts, which was declined. Ultimately, a 
small surplus was ascertained to eee 
be due from the representatives, but which was 
totally insufficient to pay the legacies, which were 
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27841. Liability of trustee or costs.)}--— 
te’, 73 Morton’ o. Mitimr (N. 8.) (1906), 1 
E. L. R. 91.—CAN. 
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of a very considerable amount. The ct. dis- 
approved of the litigation, & gave pltf. no costs ; 
but directed the representatives to retain their 
balance in discharge of their costs.—O?TrLEY v. 
GILBY (1845), 8 Beav. 602; 14 L. J. Ch. 177; 
4L. T. 0.8. 411; 50 EB. R. 237. 

Sa asad :—Refd. Springett v. Dashwood (1860), 7 Jur. 


2785. .|—Where, after applications to see 
the trusteeship accounts were refused, a bill was 
filed for the administration of real & personal 
estate, & the trustees by their answer denied that 
there was anything due from, but that a balance 
was due to them, & said that the prosecution of the 
suit could lead to no useful result, as there was no 
estate of testator remaining unapplied, but that 
they were ready to account on being paid their 
costs, & the chief clerk certified that a balance was 
due from the trustees, the ct. considered the 
conduct of the trustees, who had had the manage- 
ment of the trust estate, unsatisfactory ; ordered 
them to pay the balance due, with interest at 
4 per cent. from the year 1838; & directcd them 
to pay all the costs of the suit, excepting the costs 
of the proceedings in reference to the real estate, 
the charge in the bil] that testator had real estate 
not having been proved by pltf.—- EGLIn v. SANDER- 
SON (1862), 3 Giff. 434; 6L.T. 151; 8 Jur. N.S. 
329; 66 E. R. 479. 

2736. A trustee refused to render 
sufficient accounts of a legacy bequeathed to a 
married woman for life with remainder to her 
children, on the ground that the legatees wished 
to deal with the legacy in a manner inconsistent 
with the terms of the will, & stated her intention 
of retiring from the trusts by payment of the 
legacy into ct. under Trustee Relief Act. On a 
suit by the legatces :—Held: the trustco was not 
justified in such refusal, & must pay the costs of 
aa suit.—HEMRY v. MACDONALD (1866), 15 W. R. 

5. 

2737. -]—Where ecxors. & trustees had, 
prior to an administration action, distributed three- 
fourths of their testator’s residuary property, but 
had been irregular in paying the income of the 
other one-fourth, which was held by them in 
trust for a person during her life, & afterwards 
for her children, & had persistently neglected to 
furnish accounts in respect of this share, on an 
administration action being brought by the 
persons entitled to the one-fourth share :—Held: 
the costs of the action, including those of the 
hearing, but excepting those of the accounts & 
inquiries, must be paid by the trustees personally, 
& the remainder of the costs must in the first 
instance be thrown on the whole of testator’s 
residuary property, the proportion of them, 
which would have been payable out of the three- 
fourths, if such parts had not been distributed, 
being borne by the trustees personally, & the 
remainder being paid out of the one-fourth share 
actually administered in the action.—Re BELL’s 
EstTaTH, BATH v. BELL (1878), 39 L. T. 422. 

88. dee oa a trustee had taken a 
wrong view of his position towards his cestui que 
trust, & had put him to expense & delay by an 
indefensible course of conduct in the taking of an 
account, & the result of the taking of the account 
was unfavourable to the trustee :—Held: the ct. 
must not only deprive the trustee of the costs of 
taking the account, but must order him to pay 
them. — Re Horron’s SETTLEMENT TRUSTS, 
HOLTON v. HOLTON (1918), 88 L. J. Ch. 4443; 119 
L. T. 304; 62 Sol. Jo. 403. 

-]—Compare Executors, Vol. XXIV., pp. 
826-828, Nos. 8590-8604. 
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F. Refusing Information. 

Sce Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
R. 8S. C., Ord. 65, r. 1. 

2739. Liability of trustee for costs.|—Repeated 
applications were made to a trustee requiring 
to know in what way certain legacies given by the 
will of a testator, & in which certain parties had 
life interests, had been invested. ‘To these applica- 
tions the trustee gave evasive answers :—Held: 
he must individually pay the costs of a suit to 
secure these legacies.—GlIERSON v. ASTLE (1860), 
3 LL. T. 288. 

2740. —-—.]—Where a solr., acting for a body 
of creditors under a deed of assignment, has made 
personal & written applications to the trustee for 
information respecting the trust estate, & the 
trustee has disregarded such applications & several 
summonses have been issued for his attendance, & 
ultimately his arrest has been effected, the ct. 
will order him to pay the costs of the proceedings 
personally.—Ite Epis (1865), 13 W. Rt. 1068. 

274: Unreasonable proceedings by bene- 
ficlary—-No order as to costs.|—DPitf. was entitled 
under a will to the sum of £100, subject to the life 
interest therein of testator’s widow, who was 
eighty-four years of age. Testator died in July, 
1804, & probate of his will was granted in Aug. 
In Nov. pltf., being desirous of raising money 
on the security of her reversionary interest, asked 
the trustees for the particulars of the securities 
in which the estate was invested. Some corre- 
spondence took place, & in a letter of Dee. 11 
the trustees said that at the date of the proof of 
the will the securities consisted of a variety of 
foreign railway & Govt. bonds, & also a consider- 
able quantity of English railway stock; that the 
net amount of the personal cstate was 
£12,286 2s. lild., & that they could not add to 
these particulars, which they trusted would be 
considered satisfactory. On Dec. 14, without any 
further communication with the trustees, an 
originating summons was taken out on behalf of 

ltf. against the trustecs, asking that they might 
bs ordered to furnish pltf. with particulars of 
the trust estate & the investments, & to pay 
the costs of the summons. It appeared that 
plif. had in fact obtained a very small loan on 
the security of the reversion :—Held: pltf. was 
strictly entitled to the particulars of the invest- 
ments of the trust estate, & the trustees must 
furnish them ; but the summons had heen taken 
out with unreasonable haste, & both sides being 
in the wrong, there would be no order as to the 
costs, either of the appeal or in the ct. below, 
except that pltf.’s solr. should be disallowed all 
costs as against her.—Re DARTNALL, SAWYER v. 
GonpanrD, [1895] 1 Ch. 474; 64 1. J. Ch. 341; 72 
L. 1. 404; 43 W. R. 644; 12 RK. 237, C. A, 





° 





G. Unnecessary Expenses in Proceedings. 


See Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
R. 8. C., Ord. 65, r. 1. 

2742. Liability of trustee for costs—Unnecessary 
evidence.|—-CockCROFT v. SUTCLIFFE, No. 2730, 
ante. 

2743. ——— Evidence by affidavit./—A 
motion was made to the ct. for leave to take 
evidence in a suit by affidavit. It was opposed 
by defts. who were trustees, & the ct. held that 
defts. were entitled to have the evidence taken 
viva voce, but reserved the costs of the motion. 
On the cause coming on for hearing no witnesses 
were called, & no reason was given for insisting 
upon the evidence being taken viva voce :—Held: 
the costs of the motion must be paid by defts., 
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the trustees, who had perversely, unreasonably 
& unjustly refused to adopt the cheaper & more 
familiar mode of taking evidence. Trustees 
disallowed the costs of an answer held to be 
unnecessarily long.— PATTERSON v. WOOLER (1876), 
2 Ch. D. B88 ; 45 L. J. Ch. 274; 34 L. T. 415; 
24 W. R. 455; 3 Char. Pr. Cas. 318, 

2744. ——- ———- Case better stated by reason of 
such evidence.|——Where trustees, by their answer 
to the bill of their cestui que trusts, have greatly 
increased the cost of the litigation by opposing 
the granting of the decree prayed for & necessita- 
ting the going into evidence at great length, they 
may nevertheless get all their costs of the suit 
out of the trust estate if the ct. shall be of opinion 
that pltfs.’ case has by reason of such evidence 
been better & more advantageously placed before 
the ct.—-Co.uiss v. HEecToR (1875), L. R. 19 Eq. 
334; 44L. J. Ch. 267; 39 J. P. 295. 

Annotation :-—Mentd, Rudd v. Rudd, [1924] LP. 72. 


2745. ——— Filing bill instead of paying into 
court.]—A trustee filed a bill in a caso in which he 
ee to have paid the fund into ct. under Trustce 
Relief Act, 1850 (c. 60). He was allowed only 
such costs as he would have been entitled to under 
Trustee Relief Act, 1850 (c. 60).—WELLS v. 
MALBON (1862), 31 Beav. 48; 31 L. J. Ch. 844; 
6.7. 39; 8 Jur. N.S. 249; 10 W. R. 364; 64 

E. R. 1055. 

Annotations :—Refd. Barker v. Peile (1865), 2 Drew. & Sm. 
340. Mentd. Heath v. Lewis (1864), 5 New Rep. 32; 
Fitzgerald v. Chapman (1875), 1 Ch. UD. 563. 

2746. Unnecessary appeal.]|—The judge of 
the county ct. set aside the settlement. He gave 
the trustee in the liquidation his costs out of 
debtor’s estate, but made no order as to the costs 
of the trustees of the settlement. The trustees 
of the settlement appealed to the chief judge, 
who discharged the order of the county ct. The 
Ct. of Appeal restored the order of the county ct. : 
—Held: the trustees of the settlement ought 
to have been satisfied with the decision of the 
county ct., & they must bear their own costs of 
both appeals, & must pay the costs of the trustee 
in the liquidation of both appeals.—Re Burrer- 
woRTH, La,p. KUSSELL (1882), 19 Ch. D. 588; 51 
eee J. Mee 521 46 L. T. 113; 30 W. R. 584, U. A. 
Pe old. Re Sar nie Ex p. Official Receiver 


“assy, a 20. Q. B - 43; & Spicer, [1891] 2 Ch. 
; In the Halale ‘of Plant, e Wik. Plant, 11025) P, Hey 


Montd. fe Ridler, Ridler v. Ridler (1882), 62 L. J. Ch. 3 

2747. Negligent conduct of action.} — An 
administration action was commenced in May, 
1875, & in Nov. 1887, was heard on second further 
consideration. It then appeared that tho costs 
would probably amount to a sum almost cqual 
to the value of the estate. The judge thereupon 
referred the matter to the taxing master under 
R. 8. C., Ord. 65, r. 11, for inquiry & report as to 
the delay & the costs occasioned thereby, which 
order was affirmed on appeal. The taxing master 
reported that there had been great delay in the 
suit, which was caused by the conduct of the solr. 
for ltt. & he disallowed considerable sums of 
the costs as between the various solrs. & their 
clients :—Held: the ct. will not permit the costs 
occasioned by improper litigation, or by the negli- 
gent conduct of administration proceedings, to be 
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27491. Trustee deprived of or liable for 
costs.}-—Costs will not bo given against 
trustees except where they have pene 
guilty of improper conduct. zs «G. 
“PHERSON (1878), 4 V. L. R Ea.) 
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paid out of an estate under its care; the amount 
of costs allowed by a taxing master as between 
the client & his solr. was not conclusive of the 
amount which the ct. would allow out of the estate ; 
& therefore the ct. had jurisdiction to refuse to 
allow pltf., a trustee, to have the full amount of 
the costs allowed him in taxation paid out of the 
estate.—BROWN v. BURDETT (1888), 40 Ch. D. 244; 
60 L. T. 520; 37 W. R. 5383; 5 T. L. R. 88, C. A. 


Annotatrons : —Retd. onaoy v. Barker (1903), 89 L. T. 
249, Mentd. Ze Burn & Borridge (1908), 99 L. T. 606. 


2748. Unnecessary inquiries.|——This case 
came before the ct. for further consideration, & 
defts. asked that pltf. might be ordered to pay 
the costs of the action. Pltf. was the sole exor. 
& trustee of the will of G., a grocer. The property 
had been realised in the action, & the total amount 
of the procecds was about £370. Testator died 
in 1878, having by his will left all his property 
upon trust for his wife during widowhood, with 
power to carry on the business, & on her death 
or marriage, upon trust for sale, the residue to be 
divided among his children & the issue then 
living of any deceased. On May 30, 1879, the 
writ was issued in this action. In Apr. 1880, 
the statement of claim was delivered in which the 
number & names of the testator’s children were 
stated, the only reason given for the action being 
that difficulties had arisen in the administration 
of the trust. The widow & J., an adult son, were 
defts. On Nov. 17, 1880, pltf. applied for & 
obtained an order for accounts & inquiries. 
The certificate was not made until June 5, 1889 :-— 
Held: the suit being instituted, & the order for 
accounts & inquiries made before the General 
Orders of 1883 came into operation, the trustee 
under the old practice, was not so much to blame 
as to be ordered to pay the costs.—Re DALE, 
SruBns v. DALE (1889), 62 I. T. 28. 





SuB-sEcT. 4.—MISCONDUCT OF TRUSTEE. 

Sce Trustee ‘Act, 1025 (c. 19), ss. 30 (2), 60 
R. 8S. C., Ord. 65, r. 1; Execurors, Vol. XXIV., 
pp. 825, 826, Nos. 8580—8583. 

2749, Trustee deprived of or liable for costs.|— 
Trustee ordered to pay costs, on misconduct.— 
DAWSON 1. ie anes (1791), 3 Bro. C. C. 236; 29 
EK. R. 610. J. 

2750. ee refused to a trustee, setting 
up a trust different from what it really was: but 
general misconduct, ctc., is not a sufficient ground. 
—BALI. v. MoNnTGOMERY (1793), 4 Bro. C. C. 339 ; 
2 Ves. 191; 29 E.R. 024, L. C. 

Annotations :-Retd. Duncan v. Cam Pe (182) by Sim. 
616. Menta, Oswell v. Probert P79 680 ; 
Dunean » Duncan (1815), 19 Ves. ve tyes, 8 Vv. 
Siow (1826), 1 Ties, 485; St. Geurge v. "Wako (18383), 
Coo as aes temp. Brough. 129 ; "Sturgis v. Champneys (1839), 

y. & Cr. 97; Wilkinson ¢. Charlesworth (isan, 16 

i. J. Ch. 387; Barrow v. Barrow (1854), 5 Do G. M. & G. 


e 


2751. ——-.]—One of the trustees in a marriage 
settlement declined to join with his co-trustees, 
in calling upon the husband to perform his covenant 
therein contained, & also declined to join as pltf. 
in a bill to compel him: such trustee was con- 
sequently made deft. The ct. refused to allow 
him costs out of the fund, by reason of misconduct 
in refusing to concur. HOLCOMBE v. JONES (1881), 
1 L. J. Ch. 46. 
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2752. —--.|—An exor. or trustee will be fixed 
with costs of a suit, where the suit has been 
occasioned by fraud in his conduct.—IFosBRooKE 
v. BALGUY (1838), as reported in 2 L. J. Ch. 136. 

, 2753. ——.]—A married woman, living apart 
rom her husband in adultery, acquired moneys, 
which she deposited with bankers. She then 
married again, her first husband being still alive, 
& on such marriage settled the money so deposited 
for the benefit of herself & second husband & two 
illegitimate children, Shortly afterwards she was 
convicted of murder, & executed. Previous to 
her trial, she & her trustees applied to the bankers 
for the fund, in order to employ it in her defence, 
which the trustees conducted in an extravagant 
manner, but the bankers refused to pay it over. 
After her execution, the trustees & the first 
husband severally brought actions against the 
bankers to recover the money, which were stayed 
under an interpleader rule, & an issue was directed 
to try the question between the first husband & 
the trustees, under which a verdict was found for 
the first husband :—Held: the trustees, not 
having acted bond fide, should repay the costs of 
the bankers to pltf., & also pay all the costs 
incurred by him in the course of the proceedings. 

Senble: if the trustees had acted bond fide, 
they would not only have been charged with such 
costs, but possibly might have been allowed 
their own costs out of the fund.— AGAR v. BLETHYN 
(1835), 2 Cr. M. & R. 609; Tyr. & Gr. 160; 5 
L. J. Ex. 36; 150 FB. 8. 296, 

Annolahon :—Mentd. Shingicr v. Holt (1861), 7 HU. & N. 


2754. ———.]—Where there has been a fraudulent 
conveyance, the trustee of such conveyance must 
pay his own costs, notwithstanding he may have 
been ignorant of the fraud at the time of the 
conveyance, & afterwards gave notice of it to tho 
parties interested, he being a party to the deed 
itself which stated the receipt of the trust money 
by him, & also the payment of it by him, when in 
reality no money ever passed in the transaction 
at all, & of which he must be presumed to have 
been aware.— Tunguanp v. Kwigut (1845), 14 
Sim. 643; 5 1. kT. O. S. 341; 9 Jur. 546; 60 
I. R. 608. 

2755. ——-..—On a mtgee. of settled estates 
requiring to be paid ofl, or to have the interest 
Increased, the tenant for life proposed a new 
rt gee. at the same rate. The trustees insisted on 
being the proper persons to carry the transaction 
into effect, & procured another mtgee., but at a 
higher rate ; &, in order to raise the expenses 
thereby incurred, they proceeded to sell the 
estate under the ordinary powers of salo & 
exchange in the settlement, whereupon the tenant 
for life filed a bill to restrain the sale :—Held: 
the conduct of the trustees was unjustifiable, & 
they ought to pay all the costs of the suit.— 
MARSHALL ». SLADDEN (1851), 4 De. G. & Sm. 468 ; 
64 E. R. 916. 

2758. -——.]-—-Trustecs refused the costs of a 
Sult occasioned by a blank in a decd executed 
by them.—F yr v. ARBUTHNOT (1857), as reported 
in 26 L. J. Ch. 646; 29 L. T. O. 8S. 306; 3 Jur. 
N. 8. 651, L. C. 


Annotations :—Mentd. Carroll v. Grabam (1865), 11 Jur. 
1012; Re Clarke, Coombe v. Carter (1887), 35 Ch. D. 


2757, ——.]—Brrnr v. Tapp, No. 2661, ante. 
2758. /—Husband & wife endeavoured 
to establish a case of improper conduct as to the 
trust funds on the part of the trustee. The trustee, 
on the other hand, adduced evidence tending to 
prove the existence of matrimonial differences 
etween them, & put in a long voluntary answer 
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to a cross bill filed against him. Although the 
ct. was, at first, disposed to make the trustee to 

ay the costs incurred by his evidence & answer, 
it ultimately held, that each party must pay their 
own costs of the suits —BEAUMONT v. CARTER, 
CARTER v. BEAUMONT (1863) as reported in 8 
L. T. 685. 

2759. ——-.]—The court never gives costs to 
a defaulting trustee (ROMILLY, M.R.).—BIRKEs v. 
MICKLETHWAIT (1864), 33 Beav. 409; 33 L. J. Ch. 
510; 10 L. T. 85; 10 Jur. N. S. 302; 12 W. R. 
ae 55 HE. R. 426; on appeal, 34 L. J. Ch. 362, 


Annotation c Mentd. Micklethwaite v. Winstanley (1864), 


34 L. J. Ch. 

2780. |The trustee... has... taken 
upon himself to be a partisan of the wife... & 
has refused production of the decds, which, as 
trustee, he was bound to produce to all persons 
interested in the trust . . . He has, however, put 
himself in such a position that I cannot give him his 
costs ; but in the absence of any proof of improper 
motive I do not make him pay any (LorpD JIATHER- 
LEY, (.).—SIMpsSON v. BATHURST, SHEPHERD v. 
BATHURST (1869), 5 Ch. App. 103; 23 L. 'T. 20; 
18 W. R. 772, 1. ¢. 

Annotations :—Refd. Re Cowin, Cowin v. Cravett (1888), 
33 Ch. 1. 179. Mentd. He Bedingfeld & Herring’s Con- 
tract, [1893] 2 Ch. 332. 

2761. -|—Where, by reason of the neglect or 
refusal of a trustee to do his duty, a cestui que trust 
is compelled to resort to a foreign ct. for enforcing 
his right against the trustee, though the trustee 
should not be served with a notice of such proceed- 
ings, the Ct. of Ch. will, on application by the 
cestui que trust, order the trustee to pay the costs 
of such proceedings, as being costs necessarily 
incurred in consequence of the refusal of the 
trustee to do his duty.— GRIFFIN v. BRADY (1869), 
30 L. J. Ch. 186; 18 W. RB. 130. 

2762. .|—The estate of testator who died in 
1832 was distributed in 1847, as the evidence 
showed, at the written request of the persons bene- 
ficially entitled. Another part of the estate which 
fell in in 1852 was distributed also at the request, 
but not in writing, of the beneficiaries & in 1871 
the acting trustee died. No accounts or vouchers 
were forthcoming from the trustees bill filed in 
1872 by one of the beneficiaries & her husband 
against the surviving trustee for administration, 
dismissed ; but owing to the negligence of the 
trustees in not keeping accounts & vouchers, 
without costs.—PAYNE v. ivens (1874), L. R. 18 
Kq. 356. 

2763. .|—(1) The right of a trustee to his costs, 
like that of a mtgee., is a matter of contract, & 
is not in the discretion of the judge; although he 
may be deprived of them for misconduct. 

(2) The costs of a trustee are not within Jud. Act, 
1873 (c. 66), 8. 49, & an appeal may be brought from 
a decision in respect of them.—TURNER v. HANCOCK 
(1882), 20 Ch. D. 803; 51 L. J. Ch. 617; 46 L. T. 
750; 30 W. RB. 480, C. A. 

s-4- 41) Miata Dutton v, Thompson (1883), 
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Plant, Wild v. Plant, [1926) P. 138; Camponeu v. runes, 
11927] A. C. 732 Refd. Ae Jones, Christmas v. Jonos 
(1897), 45 98; Fe England’s Settlmt. Trusts, 


WwW. RR. 598; 
Dobb v. England, [1918] 1 Ch. 24; Thomas v. Jones, 
[1928] P. 162. As to (2) Folld. Re Beddoe, Downes v 
Cottam, [1893] 1 Ch. 547. 


2764. ——- Liability for acts of agent.) — 
Trustees employed a solr, in the matters of the 
trust, & allowed him to collect the rents at a 
commission. ‘The solr. charged & deducted out 
of the rents certain costs which the ct. held were, as 
to part improperly charged, & as to the balance 
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were chargeable against capital, & not against 
Income. The tenant for life having, in an action 
against the trustees, established the impropriety 
of those charges :—Held: the trustees must bear 
the costs of the action —Re WEALL, ANDREWS v. 
WEALL (1889), 42 Ch. D. 674; 58 L. J. Ch. 713; 
61 L. T. 238; 837 W. R. 779; 5 T. L. R. 681. 


Arnette eal. ai tend Oat Ta 
0 oode, ° s £1e ? 
v. Bamford, (1914] 1 Ch. 1. ene 


2765. —~-.]—The ct. will go as far as it can to 
give trustees their costs, charges, & expenses 
properly incurred. But where a trustee’s own 
misconduct has occasioned the proceedings through 
which costs subsequent to judgment have been 
Incurred the costs are in the discretion of the ct., 
& will not ordinarily be allowed to him.—EasTon 
v. LANDOR (1892), 62 L. J. Ch. 164; 67 L. T. 833; 
37 Sol. Jo. 64; 2 R. 176, C. A. 

Aninclation + Held. Re Skinner, Cooper v. Skinner, [1804] 


2766. |—Testator provided that in case 
any action or other proceedings for the administra- 
tion of his estate should be commenced by any 
beneficiary as pltf., the costs of all partics should 
be retained & paid out of pltf.’s share :—Held : 
this provision did not apply to an action based on 
wilful default, this being probubilis causa litigandi.— 
ie WILLIAMS, WILLIAMS v. WILLIAMS, [1012] 1 Ch. 
399; 811. J. Ch. 296; 106 L. T. 584; 56 Sol. Jo. 325. 

2767. Trustee entitled to costs—On failure of 
charges of miscohduct.] — A bill contained allegations 
of great fraud against trustees, which all failed. 
The trustees were removed, but not, however, on 
the ground of misconduct :—Ield: they were 
entitled to the costs of the whole suit.—PAssinG- 
HAM UV, SHERBORN (1846), 9 Beav. 424; 50 EB. R. 407. 


Annotations :—Refd. Re Coode, Coode v. Foster (1913), 108 
ma a 94. Mentd. Powys v. Blagrave (1854), 2 W. 359. 


.|—Pltf. who fails to substanti- 
ate charges of misconduct against a trustee deft. 
cannot escape from liability to pay the costs 
reasonably incurred by that deft. in defending 
himself against these charges, by abstaining from 
claiming any relief against that deft. & by insisting 
in the plea ings that he is sued only as a trustee. 
Upon taxation, the costs of briefing two counsel 
for such deft. may be allowed.—Brury v, EpMUND- 
sen Fea 1Ch. 112; 87L. J. Ch. 108; 118 L. 7. 
»C, 











Misconduct amounting to breach of trust./— 
See Part VII., Sect. 3, sub-sect. ?, D. (b), post. 


SUB-SECT. 5.—PROCEEDINGS ARISING OUT OF 
BREACH OF Trust. 


See Part VII., Sect. 3, sub-sect. 2, D., post, 


SUB-SECT, 6.—SEPARATE APPEARANCE BY 
SEVERAL TRUSTEES. 
2769. Whether more than one set of costs al 
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respect of a joint fiduciary character only, or if any 

beneficial interest which they may have does not 

conflict with their duty, they ought not to sever 
in their defences, otherwise one set of costs only 

will be allowed them.—GauntT v. TAYLOR (1840), 

2 Beav. 346; 4 Jur. 166; 48 E.R. 1215. 

Annotation :—Consd. Re Morgan, Brown v. Jones (1927), 71 
Sol. Jo. 650. 

2770. J—By a marriage settlement, a fund 
belonging to the wife was settled on the husband 
& wife for their respective lives, with remainder 
to the children of the marriage, to be vested at 
twenty-one or marriage; & in case no children 
should attain vested interests, which happened, 
then as the wife should appoint ; & in default unto 
the exors. or administrators of the wife. The wife 
predeceased the husband, & made no appoint- 
ment. There was one child only of the marriage, 
who survived her mother, but died without attain- 
ing a vested interest :—Held: the ultimate limita- 
tion was in favour of the wife’s administrator, & 
not of her next of kin, & one of two trustees having 
declined to transfer the fund to the surviving hus- 
band, who was his wife’s administrator, & having 
severed in his defence in a suit to obtain a transfer 
was allowed no costs.—ALLEN v. THORP (1843), 
7 Beav.72; 18 L.J.Ch.5; 49 E.R. 990. 
Annotations -—Mentd. Long v. Watkinson (1852), 17 Beav. 

471; Re Seymour’s Trusts (1859), 28 L. J. Ch. 765; 

Jte Clay, Clay v. Clay (1885), 54 L. J. Ch. 648. 

2771. -|—Trustees & their cestuis que trust 
& next of kin in the same interest, severing in their 
defences, entitled only to one set of costs, although 
stated (at the Bar, but not by the answers) to 
reside in parts of the country remote from cach 
other.—FarR v. SHERIFFE, DYKES v. FARR (1845), 
4 Hare, 612; 15 L. J. Ch. 895; 10 Jur. 680; 67 
E. R. 750. 

Annotations :—Refd. Woods v. Woods (1846), 5 Hare, 229. 
Mentd. itchcock v. Carew (1853), Kay, App. AV. 
2772. -|—Separate costs as between solr. & 

client allowed to tiustees appearing by different 

solrs., will in future be refused, unless good cause is 
shown that they could not appear by the same solr. 

~—MERRYWEATHER Vv. BARBER (1846), 6 L. T. O. 8. 











2773. ———.]—-Woops v. Woops (1846), 5 Hare, 
220; 67 E.R. 898. 

2774. -—T'wo trustees severed in their 
defence: one was charged with misconduct, but 
not the other. The ct. allowed only one set of 
costs, & gave the whole of them to the innocent 
trustee.—WEBB v. WEBB (1847), 16 Sim. 55; 17 
L. J. Ch. 13; 10L. T. 0.8. 154; 60 EH. R. 793. 

2775. .|—A trust fund settled on husband, 
wife & children in succession, was received by the 
husband, & lent by him to his brother. A bill by 
one trustee against the other trustee, the husband 
& wife, & omitting the brother & the children, 
held sustainable, & a decree was made against the 
husband, reserving all rights against the brother 
& the trustees. The co-trustee who, had not 
joined as co-pltf., refused his costs.—HUGHES v. 
Key (1855), 20 Beav. 395; 52 E. R. 655. 

2776. .|—Where one of two trustees, not 
the acting trustee, took a power of attorney from 











pee III. SECT. 10, SUB-SECT. 8. 
769 i, Whether more than one set o 
costs allowed.J—Where trustees es 
in their defence, only one set of costs 
will be allowed except on special 
grounds, & these whore they exist ought 
to be set up in their answers.— LAVIN 
v. O'NEILL (1867), 13 Gr. 179.—CAN. 
2769 ii, ——.}—A surviving trustee 
& tho representatives of a doccased 
puree are not within the rule which 
preven trustees severing in their 


dofence at the risk of having but one 
set of costs between them.—RxIp v. 
STEPHENS (1871), 3 Ch. Ch. 372.—CAN. 


2769 fii. -}~NICHOISON v. FAL- 
KINER (1830), 1 Mol. 555.—IR. 

2769 iv. ——,}—Trustces in the same 
interest will be allowed the costs of 
separate answors, if the master finds 
that the circumstances were such as to 
Sepoeon s"contaa'? 181859 fon 

v. RMLEY : ‘ 
& Law. 422.—IR, 





2789 v. ——.]}—CooKkE & OWENS v. 
paige te (LORD) (1844), 6 I. Eq. R. 


l. Trustee refusing to join.}—BELYEA 
(TRUSTEE OF PATTON’S ESTATE) v. CON 
ROY (1895), 1 N. B. Eq. Rep. 227.—-CAN. 
m. .J——A trustee who refuses to 
join in the answer of his co-trustee, & 
does not put in an answer differin 
from that of his oo-trustee, is n0 
entitled to his costs-——-YoOuNG_ wv. 
Scotr (1834), 1 Jo. Ex. Ir. 71.—IR. 
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one of the cestuis que trust & acted on her behalf & 
claimed & payment in her right ; & afterwards on a 
suit being instituted by another cestui que trusi 
severed in his defence from the acting trustee 
alleging that he knew nothing of the accounts :— 
Held: only one set of costs could be allowed.— 
HODSON v. CASH (1855), 1 Jur. N.S. 864. 

2777. -]—One set of costs being allowed to 
trustees who had severed in their defences, the 
division of it was left to the taxing master.—A.-G. 
v. WYVILLE (1860), 28 Beav. 464; 54 E.R. 444. 

2778. ——.]—Costs disallowed to a trustee 
severng in proceedings from his co-trustee.— 
GOMPERTZ v. KEnsiT (1872), L. R. 13 Eq. 369; 
41 L. J. Ch. 382; 36 J. P. 548. 

2779. -]-——(1) An order giving one set of 
costs between two trustees who have severed in 
their defence to an action &, directing such costs to 
be certified as payable to one only of the trustees, is, 
as regards the other, an order depriving him of 
costs within the meaning of R. S. C., Ord. 65, r. 1, 
& an appeal from such an order will lie. 

(2) The mere fact of a trustee severing in his 
defence from his co-trustee is not, in the absence 
of evidence that the severance was improper, 
ground for depriving him of costs. 

(3) When two trustees sever in their defence ta 
an administration action, & it appears that the 
trustee who has separated himself from his co- 
trustce has separately done work in the administra- 
tion of the trust estate, the proper order is to allow 
one set of costs only to the trustees, & to direct 
that such costs should be apportioned by the taxing 
master between the trustees, but so as only to give 
to the severing trustee the costs of work actually 
done by him.—e Isaac, CRONBACH v. Isaac, 
[1897] 1 Ch. 251; 66 L. J. Ch. 160; 75 L. T. 638 ; 
45 W. lt. 262; 41 Sol. Jo. 224, C. A. 

Ao elt. kee Jones, Christmas v. Jones, [1897] 
1. . 











2780. —-— Appearance by separate counsel.|— 
Although it is the settled practice that trustees 
served with notice of an appeal upon the construc- 
tion of a will are entitled to their costs of appear- 
ance by counsel, yet, in taxing their costs of appear- 
ance, the taxing master should have regard to the 
position of the trustees, & especially whether it 
was such that, at the hearing of the appeal, their 
assistance would probably be required by the ct.— 
CARROLL Vv. GRAHAM, [1905] 1 Ch. 478 ; 74 J.. J. Ch. 
398; 902 L. T. 66; 53 W. R. 549, C. A. 

2781. -J|—Where the trustees of a will 
had been duly served in the ordinary course with 
notice of appeal in an action relating to the con- 
struction of the will, no intimation having at the 
same time been given to them that their appear- 
ance at the hearing would not be expected, & 
they accordingly appeared by separate counscl 
thereat, who was not, however, in the events which 
happened, called upon to take any part in the 
proceedings or to assist the ct. in any way, they 
were held to be entitled to have their costs of 
appearance, notwithstanding the decision of the 
Ct. of Appeal in the case of Carroll v. Graham, 
No. 2780, ante.—CATTERSON v. CLARK (1906), 95 
L. T. 42, C. A. 

2782. Special grounds for severance.|— 
KaMpr v. JONES (1837), Coop. Pr. Cas. 13; 1 
Jur. 814; 47 H.R. 378. 

2783. Question for taxing master.]— 
Two trustees, who severed in their defences, were 
allowed one set of costs only. One of them, by 
his answer, imputed misconduct to the other, 
which rendered it necessary for him to sever, & 
he asked for the whole costs. The ct. being unable, 
on the answers, to determine the question, left 
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the division to the taxing master.—COURSE v. 
HUMPHREY (1859), 26 Beav. 402; 28 L. J. Ch. 
327; 32 L. T. O. S. 329; 5 Jur. N.S. 615; 53 
E.R. 953. 

2784. ——— Trustees resident at a distance 
from each other.|—The two co-heiresses of a 
trustee, who lived at a distance from each other, 
were made parties to a suit for enforcing the per- 
formance of marriage articles. They submitted 
to act as the ct. might direct, & defended 
separatcly :—Held: they were entitled to two sets 
of cuosts.—ALDRIDGE v. WESTBROOK (1841), 4 
Beav. 212; 10 L. J. Ch. 363; 49 I. BR. 820. 

2785. WILES v. COOPER (1846), 
9 Beayv. 204; 15 L. J. Ch. 129; 50 I. R. 357. 
a ToteeaN :—Mentd. Wiles v. Gresham (1853), 1 Eq. Rep. 


2786. -|—A hostile claim was 
filed for an account & administration against three 
trustees, only one having ever acted, & the acting 
trustee resided in a different part of Kngland from 
the other two. No unreasonable conduct was 
proved against the acting trustee :—Held: he 
was justified in appearing separately from his two 
co-trustees ; & a double set of costs was allowed.--— 
CUMMINS v. BROMFLELD (1857), 3 Jur. N.S. 657, 
-|--Compure No. 2771, ante. 

2787. —— Dissenting trustees.| — A 
power was given in a marriage settlement to 
trustees, & they were authorised & required, ‘* with 
the consent & direction in writing of the tenant for 
life, to sell all or any part of the trust funds, & 
with the like consent & direction, to lay out & 
invest the moneys to arise from such sale in one 
or more purchases or purchasers of freehold or 
copyhold hereditaments, or Jcaseholds heredita- 
ments for a term of years whereof not less than 
sixty years should, at the time of such purchase, 
be unexpired & cither with or without requiring 
production of, or inquiring into the title of the 
Jessor of such leasehold hereditaments to or to 
demise the same, in some convenient place or 
places in England or Wales ”’ :—/Teld: the two 
dissenting trustees, who had incurred separate 
sets of costs, & appeared by distinct counsel, were 
entitled to such costs, as between solr. & client, 
out of the trust funds.—BEAUCLERK v. ASHBURN- 
HAM (1845), 8 Beav. 322; 14 L. J. Ch. 241; 4 
L. T. O.S. 490; 50 HH. WR. 126. 

Annotation :—Mentd. Cadogan tv. Wasex (1854), 2 Drew. 227. 

2788. ----—- Differences between trustees. |— 
As in my opinion defts. K. & IF. were justified in 
severing from their co. trustee & he from them there 
being serious differences between them there will 
be a double set of costs allowed to them the 
scparate representation to continue so long as the 
causes of difference subsist (WiCKENS, V.-C.).— 
BROWNE v. COLLINS (1872), 21 W. R. 222. 

2789. ——— Request of beneficiary.]|—On 
the marriage between pltf. & deft. M. the whole 
of pltf.’s property, except thirty-five shares in the 
Crystal Palace co., was settled. ‘The shares were 
taken possession of by the husband in his marital 
right, & were transferred into his name. A 
separation afterwards took place, & by the separa- 
‘lon deed, which contained a covenant by the 
trustee under it to indemnify the husband against 
the wife’s debts, the husband agreed to transfer 
“he shares in question to a trustee for the separate 
use of the wife, & this was done. <A re-cohabita- 
tion afterwards took place between the husband 
& wife. 

The costs of all parties were ordered to be paid 
out of certain funds held in trust for the separate 
use of the wife absolutely. ‘The trustees of the 
settlement had, at the express request of the wife, 
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entered separate appearances :—Held: they were 
entitled to separate sets of costs.—O’MALLEY v. 
BLEASE (1869), as reported in 17 W. R. 952. 

2790. Hostile attack on one trustee— 
Costs of two counsel allowed.|—On further con- 
sideration in an administration action a hostile 
order was sought against one of deft. trustees. 
Thereupon defts. severed, the trustee attacked 
appearing by two counsel & his co-trustee by one 
counsel. The attack failed, & the trustees were 
given their costs of the action as between solr. & 
client, & also their costs of appearing separately. 
In taxing their costs the taxing master disallowed 
the costs of a leading counsel to the trustee 
attacked, being of opinion that one counsel for 
each trustee was sufficient. On summons to 
review :—ITeld: the trustee attacked was entitled 
to the costs of appearing by two counsel.—e 
Mappock, Burt v. Wma: [1899] 2 Ch. 588; 68 
LL. J. Ch. 655; 81 L. T. 320; 47 W. R. 6843 438 
Sol. Jo. 676. 
|—See, also, ExEcurors, Vol. XXIV., 
p. 832, Nos. 8635-8639. 

2791. Apportionment—Powers of taxing master. | 
—Two trustees, A. & B., were ordered to pay a 
sum of money into ct.; this was paid by A. alone. 
They had severed in their defences & obtained 
but one set of costs. B.’s share of the costs was 
ordered to be paid to A. by way of contribution.— 
eat ‘ Hung (No. 2) (1859), 27 Beav. 345; 54 

i R. 135. 


ee see 








ae —— ——.]—A.-G. v. WYVILLE, No. 2777, 
ante. 
2793. |\—Re Isaac, CRONBACH v. 








Isaac, No. 2779, ante. 


SUB-SECT. 7.—CosTs OF APPOINTMENT AND 
RETIREMENT. 
Appointment.}—Sce Part LI., Sect. 2, sub-sect. 3, 
EK., ante. 
Retirement.| 
I’., ante. 


See Part II., Sect. 9, sub-sect. |, 





SUB-SECT., 8.—CoOSTS OF APPLICATION FOR 


DIRECTION OF COURT. 
See Sect. 3, sub-sect. 5, C., ante. 


SUB-SEcT. 9.—WHBDRE TRUST KUND PAID 
INTO COURT. 


See Sect. 9, sub-sect. 1, C., post, 


SUB-SECT. 10.—ADJUSTMENT BETWEEN CAPITAL 
AND INCOMY OF SETTLED PROPERTY. 
See SETTLEMENTS, Vol. XL., pp. 687-689, 
Nos. 2234-2248, 2246. 


SUB-SECT. 11.—LIE=Nn ror Costs. 
2784. Right of trustees to lien on trust fund— 
Separate appearance—Death of one trustee before 
hearing.|—-A trust fund, consisting of a debt from 
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the estate of testator, was recovered in a creditor’s 
suit by the cestwis que trust ; in which suit the two 
trustees of the fund were defts. ‘The two trustees, 
for reasons which were not denied to be sufficient, 
appeared separately ; &, one of them dying before 
the cause was heard on further directions, it was 
held that he had acquired no lien for his costs on 
the trust fund in ct. ; & the petition of his personal 
representative, that his costs might be taxed & 
provided for out of the fund, was refused with 
costs. —MALINS v. GREENWAY (1849), 7 Hare, 391 ; 
68 I. I. 161; sub nom. MALINS v. GREENWAY, 
CRADDOCK v. GREENWAY, 18 L. J. Ch. 154. 

2795. Breach of trust.|—LEEDHAM v, 
CHAWNER, No. 2123, ante. 

2796. ——-— Effect of charging order.] — A 
charging order under Judgments Act, 1838 (c. 110), 
8. 14, will be made absolute, notwithstanding pro- 
ceedings against the trustees of the fund, & there 
being no other fund for the payment of costs.— 
SMITH v. YOUDE (1861), 2 BF. & F. 376. 

2797. .J—Rectification was claimed of a 
settlement, whereby pltf., shortly after he attained 
twenty-one, settled certain reversionary property 
belonging to him on trusts for himself for life, 
then for his wife & issue, & in default of issue for 
his paternal next of kin. Jt was proved that pltf. 
was at the time of the execution of the decd of 
extravagant habits; that he expressed a desire 
to preserve his property in the family ; & that the 
settlement was, before execution, read over W& its 

rovisions carefully explained to him, & that 
he fully understood & assented to them. The 
trustees of the settlement were made defts. to 
the action for rectification :—Held: asthe trustees 
of the settlement bad in all respects acted properly, 
& were bound to come before the ct. to uphold the 
settlement, they were entitled to a charge on the 
funds settled for their costs.— JAMES v. COUCHMAN 
(1885), 29 Ch. D. 2123 543. J. Ch. 8388 ; 52 L. T. 
344; 33 W. R. 4523; 17. L. R. 806. 
.innotation :—Refd. Rake v. Hooper (1900), 83 L. T. 669. 

2798. —— .|—Rte HoLpENn, Fa p. OFFICIAL 
RECEIVER, No. 2122, ante. 

2799. —— .|— Re ALLEN, WHEELER v. FOsTER, 
[1889] W. N. 132. 
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2800. Time for application for costs.]|—A trustee 
not appearing at the hearing of the cause, a decree 
was made against him, with liberty to show cause 
against it. Under this order he set down the 
cause again, & prayed his costs, which were given 
him on paying the costs of the day on the former 
hearing.— Norris v. Norris (1785), 1 Cox, Eq. 

las. 183; 29 BH. R. 1119. 

2801. ~-——.|—After a decree passed, the ct. will 
not on a petition give the costs of the suit to a 
deft., although a mere trustee, & as such, entitled 
to them, if asked for on the hearing.—CoLMAN v. 
SARELL (1789), 2 Cox, Eq. Cas. 206; 30 E. R. 95, 


L. C. 

2802. Security for costs—When required by 
trustee.|——It is impossible to avoid seeing that this 
is a case of trustee, a solr., who has got all his 
client’s property into his own hands, & then asks 
that pltf. should give security for costs, having 
been ceprived by that assignment of the means of 
paying costs. I shall refused the appeal motion 
with costs (Lorp CorreNyHAM, C.).—HURST v. 


to the costs of the disclaimer.—MURPRY 
v. O'SHBA (1845), 8 1. Hq. R. $29; 2 
Jon. & Lat. 422.—IR. 


Parr J1J.—ApDMINISTRATION OF TRUSTS. 


PADWICK (1848), 17 L. J. Ch. 169; 10L. 7.0.8. 
nnotations :-— . Knight v. Cory (1863), 1 New Rep. 229. 
Mentd. PSY v, Hughes, C850) a T. 0. 3° rie 

i a, ; ~ T. ~~. 523 , 
Bewloke (1855) 24 L. J. Ch. 664. ae one 


2808. Whether trustees must give security.! 
—Wherce trustees, to whom, by a covenant in a 
separation decd, a husband had covenanted to 
pay an annuity in trust for his wife, sued for 
arrears under that covenant :—Held: pltfs. were 
not mere ‘‘ nominal pltfs.’? within the rule as to 
giving security for costs, & therefore, an order for 
security for costs could not be made against them 
on the ground that they were, if unsuccessful, 
without means of paying costs.—Whiirr v. Burt, 
[1909] 1 K. B. 50; 78 L. J. K. B. 65; 99 L. T. 
823; 25 T. L. R. 25; 53 Sol. Jo. 12, GC. A. 
Annotation :— Consd. Rainbow v. Kittoe, [1916] 1 Ch. 313. 

What costs allowable.|—Sec Pracrice. 








SUB-sECT. 13.—APPHAL AS TO Costs. 

See, now, Supreme Court of Judieature (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1) (4) 3 ROS. G, 
Ord. 65, r. 1. 

2804. Whether permissible.| - BAGor 7+. BaGor 
(1841), cited in 2 JDaniell’s Chancery Practice, 
4th ed. 13849; 10 L. J. Ch. 116, L. C. 

Annotation :—Expld. Taylorv. Dowlen (1869), 4 Ch. App. 697. 

2805. —--—.|— A bill was filed against a trustee 
seeking a general trust account, & charging him 
with a breach of trust, in not property investing 
the trust moneys; & the bill prayed payment by 
the trustee of the costs of the suit: the breach 
of trust was established ayainst him, but the ct. 
below ordered all his costs of the suit to be paid 
him, as between solr. & client, out of the trust 
moneys generally :—-Held : such order was wrong 3 
the trustee must petsonally pay the costs of the 
suit relative to the breach of trust established 
against him; & the case was an exception to the 
general rule, that an appeal will not lie for costs.— 
ANGELL v. DaAvis (1839), 4 My. & Cr. 360; 9 
L. J. Ch. 33 3 Jur. 838; 41 EB. R. 140, 1. 
Annotations :—Consd. Menzics v. Connor (1851), 3 Mae. 

& G. 648. Expld. Taylor v. Dowlen (1869), 4 Ch. App. 

697. Consd. Campbell v. Pollak, [1927] A.C. 782. Refd. 

Chappell v. Purday (1847), 16 L. J. Ch. 261; OUmpleby 

». Waveney Valley Ky. (1860), 1 John. & H. 244; Hope 

v. Hope, Hope v. Carnegie (1869), 20 L. 1.5; Le Chennell, 

Jones v. Chennell (1878), 8 Ch. D. 402. 

2806. }--The ct. is not disposed to extend 
the exceptions to the general rule, that there can 
be no appeal for costs alone. 

Trustees, having becn ordered personally to pay 
the costs of the suit, were not allowed to appeal 
on the ground that the costs ought to have been 
ordered to be paid out of the trust fund.—TAYLOR 
v. DOWLEN (186%), 4 Ch. App. 697; 38 L. J. Ch. 
680; 21 L. 7. 70; 17 W. RR. 779, L. JJ. 
Annotations :—Folld. Re Toskin’s Trusts (1877), 6 Ch. D 


281. Consd. Re Bradford (1883), 11 Q. B. D. 373. Refd. 
Re Chennell, Jones v. Chennell (1878), 8 Ch. 1D. 492. 


2807. .}—-The case of a trustee ordered to 
pay costs personally forms in general no exception 
to the rule that an appeal will not be allowed for 
costs only.—-Re HoskIn’s ‘rusts (1877), 6 Ch. D. 
281; 46 L. J. Ch. 817; 25 W. KR. 779, C. A. 


Annotations :—Dbtd. Turner +. Hancock (1882), 20 Ch. D. 
303. I must take the dccision in that caso to have been 
founded on & mistaken view of the law (JESSEL, M.R.). 
Refd. Re Chennel), Jones v. Chennell (1878). 8 Ch. D. 492 ; 
Re Bradford (1883), 11 Q. B. D. 373. Mentd. Re Treasure, 
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28041. Whether permissible.}— An 
order refusing a trustce his costs is 


ubject to appeal, as is alxo the question 
Fs ‘e encther tho trustee has been 
guilty of such miscondnet as to disen- 
title him to costs.—AMOoOs v. FRASER 
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Wild v. Stanhain, (1900) 2 Ch. 648; Re Moore, Moore v. 

Moore, [1901] } Ch. 691; Re Power, Re Stone, Acworth v. 

Stone, (1901) 2 Ch. 659; Re Dixon, Penfold v. Dixon, 

Spat 1 Ch. 248; Re Lawley, Zaiser v. Lawley, (1902) 

Ch. 799; Me Marten, Shaw v. Marten, [1902] 1 Ch. 314; 

Re Peacock’s Setthnt., Keleey v. Harrison, |1902) 1 Ch. 

552; Re Feainsides, Baines v. Chadwick, [1903] 1 Ch. 250 ; 

Stamp Duties Comr. ». Stephen, [1904] A. C. 137; Re 

Dodson, Gibson v. Dodson, (1907) 1 Ch. 284; Re Hadley, 

Johnson v. Hadley, [1909] 1 Ch. 20; Re Pryce, Lawford 

v. Pryce, [1911] 2 Ch. 286; O’Urady v. Wilmot, [1916] 

2A. C. 231; te Wernher, Wernher v. Beit, {1918} 2 Ch. 82. 

2808. ----—.]—An order directing payment to a 
trustee of his ‘‘ costs, charges, & expenses’”’ of 
action, properly incurred, is not an order as to 
‘* costs only,” which are ‘“ left to the diserction of 
the ct.,’? within the meaning of Jud. Act, 1873 
(c. 66), 8s. 49. herefore an appeal from such an 
order will lie without the leave of the ct. 

Semble: the fact that costs have been ordered 
to be paid out of a particular fund or by a particular 
person will not render an appeal from the order 
the less an oe for costs, such a direction being 
aw mere incident of the order as to the mode of 
payment.—Me CHUENNELL, JONES v. CHENNELL 
(1878), § Ch. D. 492; 47 L. J. Ch. 588 3) 26 WL. R. 
505 5 sub nom. Re CUANNELL, JONES uv. CIIANNELL, 
38 L. T. A9t, CO. A. 

Annotations :— Consd. Butcher v. Pooler (1883), 62 Ta. J. Ch. 
930. Apld. ZJt?e Beddoe, Downes v. Cottam, [1493] 1 Ch. 
547. Consd. Pain v. Bowden, [1896] 2 Q. B. 301. N.F. 
Bew v. Lew, [1809] 2 Ch. 467. 








2809. J--LTURNER v. HANCOCK, No. 2763, 
ante. 
2810. |—Where a settlement is set aside 


the trustee has no claim to his copts as a matter 
of right, there being no contract in existence 5 &, 
therefore, if costs are given against hin. he has no 
right of appeal.— Duiron v. THOMPSON (1883), 23 
Ch. D. 278; 52 L. J. Ch. 6613 40h. TT. 1095 3h 
W. WR. 590, CL A. 
Annotations :— Refd, Merry v. Pownall, [1898] 1 Ch. 306. 
Mentd. Hoblyn rv. Hoblyn (1889), 41 Ch. D. 200; Ideal 
Bedding Co. v. Holland, (1907) 2 Ch. 157. 


2811. J—R. S. C., 1888, Ord. 65, r. 1, has 
not deprived a trustee, who has been visited by a 
ct. of first instance with costs on the ground of 
misconduct, of his right to appeal against such 
order.—Fe Kniant’s WILL (1884yY, 26 Ch. D. 82; 
50. 7.550 3; 32 WL. RR. 117, CO. A, 

Annotations :-— Consd. In the Estate of Plant, Wild v. Plant, 








[1926] P. 139, Reid. Zte Carthew, #te Paull (1884), 51 
L. T. 435. 
2812. —- - .| -In an action brought by bene- 


ficiaries against a trustee & exor., asking for 
administration of the trusts of a will & settlement, 
& for accounts of the trust capital & income 
pitfs. made charges of misconduct against deft. 
& sought to charge him with the costs of the action. 
The judge made an order at the trial] for administer- 
ing the trusts, & directed special inquiries as to the 
alleged acts of misconduct. On taking the 
accounts deft. was found to have given before 
action a correct account of the capital, but in the 
accounts he had rendered of the income he had 
not accounted for so much as be ought. The 
misconduct alleged was not substuntiated. The 
judge ordered pitf.’s costs relating to the income 
account, & deft.’s costs of the rest of the action, 
to be taxed & set off ayainst the other. Pltis. 
on appeal asked that their costs, or those incurred 
before the It. S. U., 1883, except those ordered 
to be paid by deft., might be paid out of the trust 
property :—Held: the order was not appealable. 
—WILLIAMS v. JONES (1886), 34 Ch. D. 120; 56 
Tl. J. Ch. 1014 ; 56 L. T. 68, C. A. 


(1906), 1 C. L. R. 78.—AUS. 


2804 ii. —-—.] —ScARRY v. WILSON 
(1898), 12 Man. L. R. 216.—CAN. 
HH H 2 
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2813. .} —Ke BEDDOE, DOWNES v. COTTAM, 
No. 2057, ante. 

2814. .]—Re Isaac, CRONBACH v. ISAAC, 
No. 2779, ante. 

2815. .J}—Where costs are in the discretion 


of the judge, the Ct. of Appeal will assume that he 
has exercised his discretion as to them & will not 
entertain an appeal, unless it is satisfied that 
he has not exercised his discretion but has applied 
some rule which he considered as excluding it. 
appeal from an order for payment of ‘ costs, 
charges & expenses’”’ will not lic as to “ costs ”’ 

only, if the order is right as to ‘charges & 
expenses.”’—BEw v. BEw, [1899] 2 Ch. 467; 68 
L. J. Ch. 657; 81 L. 7. 284 ; 48 W. R. 124, G. A, 


Annotations : —Apla. zee Hunt Pollard v. Greake (No. 2) 
(1901), 45 Sol. Jo. 652, Folld. Rotch ». Crosbie (No. 2) 
(1909), 54 Sol. Jo. 30. Re Fa Lever v. Masbro’ Kquitable 


Pioneer Soe. SS dae 106 L. T. 472; Campbell v. Pollak, 
[1927] A. C. 
2816 —— oe Hont, POLLARD v. GREAKE 


(1901), 45 Sol. Jo. 652, C. A. 
2817. -}—Rorch vy. CROSBIE 

Sol. io: 30, C. A, 

Annotation : -—Con sd, Lever v. Masbro’ Kquitable Pionecr 
soc. (1912), 106 L. T. 172. 


(1909), 54 





Suct. 11. —ADMINISTRATION BY COURT. 
SUB-SECT. 1-—IN GENERAL. 
See, yenerally, WxeEcuTORS, Vol. XXIV., 
750 cl seq. 


Pp: 


SUB-SECT. 2, —JURISDICTION. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 56 (1) (6). 

Jurisdiction of county courts.|—Sec County 
Counts, Vol. XIII, pp. 473, 475, Nos. 223-228, 
241, 242, 

Whether spiritual courts have jurisdiction.|— 
See WCCLESIASTICAL Law, Vol. XIX., p. 318, No. 
1168. 


SuB-SECT. 3.—lLIOW INTERVENTION OF COURT 
OBTAINED. 

See Rt. S. C., Ord. 65, r. 3. 

2818. By summons—As to questions at issue in 
the action.|—-Except to the extent to which special 
provisions are made by the rules, as, for instance, 
by R. 8. C., Ord. 15, pltf. in an action is not entitled 
to take out a summons for the determination of the 
questions which are at issue in the action & which 
wt properly be decided at the trial.—BortTHwick 

. RANSFORD (1884), 28 Ch. D. 79; 54 L. J. Ch. 
BuO : 33 W. R. 161. 

2819. General administration of trusts con- 
stituted by deed—R. 8. C., Ord. 55, r. 15.|—The 
proviso in above rule that no judgment or order 
for general administration shall be made under r. 
4 of that Ord., by the chief clerk extends to orders 
for general administration of trusts constituted by 
deed.—- DAVIDSON v. YOUNG (1885), 54 L. J. Ch. 747. 





PART Ill. SECT. 11, SUB-SECT. 2. 
o. Jurisdiction of county courts.) — 
The administration of trusts is excluded 
from the jurisdiction of the county 
cts. & assigned to the Ct. o — 
DALGLEISH 1. DUNsEATH. 11927} 3 
DL. R. 4713: i127) 2W. W.R. 193 ; 
36 ie L. R. 577.—CAN, 
Power of “éouet to declare powers 
of Miiislees. }—-Re MASTERTON & GREY- 
TOWN LANDS MANAGEMENT ACT, 1871 





Trustee Act, 


(1906), 25 N. Z. L. Ik. 967.—N.Z. 


are: Il. SECT. 11, SUB-SECT. 3. (S. C.).—N.Z. 
» By action.J— LAMB epi v. LAM- 
BERT (1860), 10 I. Ch. R. —IR. 

Yr. Important 
—A potition for 
1883, s. 76, will not be 
entertained where a dificult & import- 
ant question of law is involved. The 
proper course is to institute an action.— 
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2820. ——— Beneficiaries asking for account— 
Release by trustees.|—This was an originating 
summons taken out by two beneficiaries asking 
that trustees might be ordered to deliver an account 
notwithstanding a release. The objection was 
taken that pltfs. should have brought an action to 
sect aside the release, as the case was not one to be 
heard on affidavit evidence :—Held: the case 
was not one to be tried on originating summons, 
but a writ should issue.—Ne Eis, KELSON v. 
Eis (1888), 59 L. T. 924. 

2821. Where no question of construction 
raised.|—Where the trust declared by an instru- 
ment is void for illegality, the settlor claiming by 
way of resulting trust is not a “ cestui que trust 
under the trust of’ that instrument & cannot 
therefore enforce the resulting trust by an origi- 
nating summons under H. 8. C., Ord. 55, r. 3. 

Semble: if no question of construction arises 
under the instrument, the ct., even if it has juris- 
diction, will not give partial relicf by making “ a 
declaration of the rights of the persons interested ”’ 
under the discretionary Ord. 544, rr. 1, 4, but will 
leave the whole mattcr to be dealt with in an action 
to enforce the resulting trust.—/J?e AMALGAMATED 
SOCIETY OF RAILWAY SEKVANTS, ADDISON U. 
PILCHER, [1910] 2 Ch. 547; 80 L. J. Ch. 193 103 
L. Tl. 627; 27 T. L. R. 12; 54 Sol. Jo. $74. 








2822. Application by settlor—Claiming by 
virtue of resulting trust.|—/?e AMALGAMATED 
SOCIETY OF RAILWAY SERVANTS, ADDISON Uv. 


PiucuEn, No, 2821, ante. 

— Trustees applying for directions.]—-Sce Sect. 
3, sub-sect. 5, ante. 

.|—See, alsv, EXECUTORS, Vol. XXITV., pp. 
767-770, Nos. 7074-8000. 

2823. By action—Enforcement of resulting trust. | 
—Re AMALGAMATED SOCIETY OF RAILWAY SER- 
VANTS, ADDISON v. PI.CHER, No. 2821, ante. 
-| —See, also, EXECUTORS, Vol. XXIV., 
766, 767, Nos. 7966-7973. 








—m. 





pp. 


Sup-siecT. 4.—DARrTies. 
A. In General. 

2824. Who are proper parties— Beneficiaries. |— 
Seven persons belonging to a friendly society were 
appointed trustees for winding up the affairs of 
the society, & distributing the surplus funds among 
the living members & the representatives of 
deceased. The trustees appointed their solr. to 
draw the necessary cheques on their bankers, 
which were to be countersigned by two of their 
number. The money was apportioned & the 
greater part paid, & there remained £700 in the 
banker’s hands, which was irregularly drawn out 
& invested in the names of the solr. & the trustees 
appointed to countersign the cheques. The two 
trustees having dicd, the solr., as was alleged, 
applied the money to his own use. The only 
surviving trustee of the seven filed his bill to 
recover the trust fund merely, as ib appeared 
though not altogether clearly, but not to administer 
it, & the solr. objected for want of parties :—Held : 
the objection was not sustainable. 


Re SINKING FUND OF Crry OF DUNEDIN 
oe (1885), N. Z L. R. 225 


PART III. SECT. 11, SUB-SECT. 4.—A. 
2824 i. Who ure proper parties — 
Dare: ae Cae SMITH’S ‘TRUSTS 
ee 28. RN. W.13; 19 N.S. 
ot AOE, 
ae ere V. 
R. 80.— IND. 


questions of taw.] 
rections under 


STEEL 
at. : ‘CL. 
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If the object of the bill was to administer the 
trust moncy, it would be necessary to have the 
cestut que trusts represented here, but as it is only 
for recovering the trust money in the hands of a 
stranger, for the purpose of having it administered 
afterwards, | think it may be recovered in the way 
in which it is proposed (LORD LANGDALE, M.R.).— 
HORSLEY v. KAWCETT (1847), 11 Beav. 565; 16 
L. J. Ch. 457; 9 L. T. O. S. 332; 50 KE. R. 935; 
subsequent proceedings (1849), 11 Beav. 570. 

2825 On order for sale.]—Where 
testator directed his real estates to be sold for 
certain purposes, & the residue of the moneys to 
be held on the trusts of the unsold estates, which 
he directed his trustees to convey to uses in strict 
settlement :—Held: the first tenant for life under 
the settlement to be made, &, unless there were 
special circumstances, all persons entitled down to 
& including the first vested estate of inheritance 
must be before the ct. on an order for sale in a 
suit to administer the real estate. ~-Piaorr v. 
PIGOTT (1863), 2 New Rep. 14; 8 L. T. 268. 

2826. ——- Agents of trustees.| —— Testator 
having directed his business to be carried on by his 
trustees for the benefit of his family, his widow 
& one of the trustees carried it on with the per- 
mission of the other; but the acting trustee having 
become bkpt., two other persons were successively 
appointed to assist the widow to carry on the busi- 
ness, the other trustee consenting but taking no 
part in the business. Bkpt. had, with the con- 
currence of the widow, withdrawn money from 
testator’s estate, & applied it to his own use. ‘The 
parties interested under the will filed a bill against 
the other trustee for the general administration 
of testator’s estate, & an account. An objection 
was taken to the frame of the bill for want of 
parties, because the representatives of the persons 
who had acted in the manayement of the business 
were not made parties :—Held:; they were only 
agents of the trustee with whose consent they were 
appointed, & were not, necessary parties.—-LING v. 
COLMAN (1847), 10 Beav. 370; 9 L. T. O. S. 120; 
5O KW. WR. 624. 


_innotations :—Consd. A.-G. v. Chestorfield (1854), 18 Beav. 
ous. Refd. Coppard v. Allen (1864), 2 Do G. J. & Sim. 
173. 


2827. Trustees—Of derivative settlement— 
Claim for execution of original trusts.|—On a bill 
for the execution of the trusts of a will, directing 
the sale & distribution of the proceeds of real estate, 
framed according to the old practice, & bringing all 
the residuary devisees and legatees before the ct. : 
—Held: the trustees of a settlement of the share 
of one of the residuary legatees, made on her 
marriage, ought to be parties; but the children 
of the marriage would be sufficiently represented 
by such trustees.—DrENSEM v. KLwortriy (1852), 
ree App. I., xlii; 20 L. T. O.S. 217; 68 E.R. 
780. 











2828. -—---- —_—- New trustees of fund in court—- 
Property not actually assigned to new trustees.|— 
New trustees of a fund in ct., to whom no actual 
assignment of the property has been made, are 
necessary parties to a suit for the administration 
of the fund.—NELSON v. SEAMAN (1860), 1 De G. F. 
& J.368; 11. T. 393; 6 Jur. N.S. 258; 8W. KR. 


167; 45 H.R. 401, L. JO. 
Annotation :—Consd. Hardakor v. Moorhouse (1881), 26 
Ch. D. 417. 


2829. Persons claiming adversely to trust.] 
—In cases under Trustee Relief Act, the ct. re- 
quires that partics having an adverse interest be 
served, or that the trustees support their interest.— 
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Re Domvitn’s Wit (1853), 21 I. T. O. S. 983 
17 Jur. 361. 

2830. -|—In a suit for the execution 
of a trust persons claiming adversely to the trust 
ought not to be made parties.—A.-G. v. AVON 
(OR ABERAVON) Coren. (1863), 3 De G. J. & Sm. 
637; 2 New Rep. 664; 33L. J. Ch. 172; 9 L. T. 
187; 11 W. R. 1050; 46 kK. R. 783, L. JJ. 
anncation :—Mentd. Evans v. Bagshaw (1870), 39 L. J. Ch. 











2831. Application by debtors creating trust for 
creditors—-How creditors made parties—-Service of 
copies of application.|—DuNncomRE v. Levy, No. 
2856. post. 


B. Who May Apply for Administration. 


2832. Trustees.|—-(1) Where a trustee of a settle- 
ment of an ascertained fund, as to which much 
litigation had taken place, filed a bill praying to be 
discharged & that the trusts might be administered 
by the ct.:—Held: Trustee Relief Act, 1850 
(c. 60), did not take away the trustee’s right to file 
a bill for the purpose of being discharged; & 
that he was entitled to his full costs of suit. 

(2) Under Trustee Relicf Act, 1850 (c. 60), if he 
paid the money into ct. under that Act, he would be 
discharged from liability. But in fact the trustes 
is not in that way discharged from being a trustee 
(KINDERSLEY, V.-C.).--BARKER v. PELE (1865), 
2 Drew. & Sm. 340; 5 New Rep. 425; 34 I. J. Ch. 
497; 12 1. T. 50; 11 Jur. N.S, 4386; 13 W. RR. 
573; 62 E.R. 651, 

2833. Accounting parties.} — ALLEN ». 
Norris, [1884] W. N. 118. 

On application for directions.]|—See Scct. 3, 

sub-sect. 5, ante. 

2834. Residuary legatee- Subject to prior life 
estate.|—It is not an absolute rule that tho 
residuary legatee of personal estate consisting of 
money or stocks subject to a prior life estate, is 
entitled to have it brought into ct. to be 
administered ; & where the fund is invested in the 
names of proper trustees & in proper securitics, 
the ct. will decline to make an order for its being 
brought into ct.—J/te BRAITHWAITE, BRAITHWAITRH 
v. WALLIS (1882), 21 Ch. D. 121; 521. 3. Ch. 15 ; 
48 L. T. 857; 31 W. RR. 180. 

Annotations :-—Refd. De Quetteville v. De Quetteville 
(1902), 19 I. L. RR. 109. Mentd. Re Wragg, Wrage v. 
Palmer, [1919] 2 Ch. 58. 

2835. Beneficiaries — Under voluntary  settle- 
ment.|—Articles of partnership between two solrs. 
provided that the partnership should be for the 
term of ten years from May 1, 1875, if both the 
partners should so Jong live. The partnership 
was also made determinable by notice. There was 
a further provision that from the determination 
of the partnership the retiring partner his exors. 
or administrators or the exors. or administrators 
of deceased partner should be entitled to receive 
out of the net profits of the partnership business 
during so much, if any, of the term of five years 
from May 1, 1880, as should remain after the 
determination of the partnership the yearly sum 
of £350, & during so much, if any, of the term of 
five years from May 1, 1885, as either the retiring 
partner or a widow of the retiring or deceased 
partner should be living, the yearly sum of £250 
any sum which might under this provision for the 
time being become payable to the exors. or 
administrators of deceased partner to be applied 
in such manner as such partner should by deed or 
will direct for the benefit of his widow & children 
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2832 i. Trustees.}—COULSON v. MURISON’S TRUSTER, [1920] S. C. 322; 57 Se. L. R. 293; [1920] 18. L. T. 208.—SCOT. 


838 


Sect. 11.—Administration by court: Sub-sect. 4, B. 
& C.; sub-sects. 6,6 & 7, A.) 


& in default of such direction to be Poe to such 
widow if living, for her own benefit. It was further 
provided that the annuity should, so far as legally 
might be constituted a charge on the net profits 
of the business. One of the partners died in 1883 
leaving a widow but without having given any 
direction as to the application of the annuity. 
By his will be appointed his widow his universal 
legatee & sole extrix. He died insolvent & an 
action was brought by creditor to administer his 
estate: —Held: the annuity did not form part of 
testator’s estate but that by the articles a trust 
of it was created in favour of the widow, & she was 
entitled to it free from the claims of testator’s 
creditors. 

T never heard that a cestui que trust is precluded 
from suing his trustee by being a volunteer 
(Corron, I..J.).— Re FLAVELL, MURRAY v. FLAVELL, 
(1883), 25 Ch. D. 89; 583]. J. Ch. 185; 49 1.7. 
690; 32 W. R. 102, C. A. 

Annotations :-—Refd. Ehrmann v. Ehrmann (1894), 72 
Lay Mentd. Jie Davies, Davies v. Davies, [1892] 
Who may apply for order for payment into 

court.|—See Sub-sect. 9, B., post. 


C. Proceedings against Last Surviving Trustee. 

2836. Whether representative of deceased trustee 
necessary party.|—WILSON v. BROUGHTON (1838), 
71.5. Ch. 120. 

2837. -|- Where one of several trustees 
dies pending a suit which does not seek to charge 
them personally in that character, his  repre- 
sentatives are not necessary parties; for the 
trusteeship survives.— LONDON GAS LIGHT Co. 2. 
SpoTriswoopdE (1851), 14 Beav. 264; 51 FE. R. 
288. 


Annotations :—-Retd. Gray v. Lewis (1869), L. R. § Eq. 526. 
Mentd. Williams ». Page (1858), 24 Beav. 654. 


2838. -|—Consolidated Orders 7, r. 2 does 
not apply to suits in which a general account is 
sought against a trustee ; in such suits, therefore, all 
the trustees liable to account are necessary parties. 
-~—-COPPARD v. ALLEN (1864), 2 De G. J. & Sm. 1738 ; 
4 New Rep. 202; 338 L. J. Ch. 475; 101. T. 515; 
10 Jur. N.S. 6223; 12 W. KR. 948; 46 E.R. 341, 
I. JJ. 


ane :—Refd. Zee Harrison, Smith v. Allen, (1891] 2 
Ch. 349. 


2839. .]|—In an action for a general account 
against a surviving exor. & trustee it is not, in the 
absence of special circumstances, necessary for 
pltf. to make the representative of a deceased 
trustee or exor. a party. If deft. requires such 
representative to be added, & the circumstances 
of the case render it advisable that he should be 
so added, R. S. ©., 1888, provide by Ord. 16, 
rr. 11, 48, the machinery for that purpose.—Re 
LIARRISON, SMITH v. ALLEN, [1891] 2 Ch. 349; 60 
L. J. Ch. 2873; sub nom. Ke ITaARrRiIson, SMITH v. 
ALLEN, ALLEN v. Cort, 64 Ju. T. 442. 
Annotation :—Consd. Re Jordon, Hayward v. 

{1904] 1 Ch. 260. 

2840. Joinder of representative of deceased 
trustee—R. 8S. C., Ord. 16, rr. 11, 48.)—Re 
HARRISON, Smitil v. ALLEN, No. 2839, ante. 











Hamilton, 





SuB-SEcT. 56.—IN WHAT CIRCUMSTANCES 
ADMINISTRATION GRANTED. 
See, generally, ExEcurors, Vol. XXIV., pp. 
766-770, Nos. 7966-8000. 
2841. Trustee failing to perform duty.]|—Where 
a trustee fails in performing his duty, it is the office 
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of a ct. of equity to interpose & guide him; where 
such ct. is bound in conscience to set aside the act 
of a trustee, it will at the same time decree the 
proper act to be done ; not by referring the matter 
to his discretion, which is forfeited, but by directing 
him, as a merc instrument, to perform the thing 
decreed.—RICHARDSON v. CHAPMAN (1760), 7 Bro. 

Parl. Cas. 318; 8 EB. R. 206, . L. 

Annotations :—Apld, Brown v. Higga (1803), 8 Ves. 561. 
Mentd. Pierson v. Garnet (1786), 2 Bro. C. C. 38. 

2842. No misconduct on part of trustees.]—A. 
having an estate in fee of £6,000 a year, & being 
tenant for life without impeachment of waste of 
other estate of £5,000 a year with the reversion 
in fee after an estate in tail male in B. his only 
son by a former marriage, became indebted by 
mtge. annuities, & otherwise, to the amount of 
near £100,000. <A. & B. joined in conveying both 
estates to trustees, upon trust by sale or mtge., 
sale of timber, or by rents & profits, to pay debts, 
& to apply so much of the rents & profits of what 
should remain unsold as should seem mect to them, 
as a sinking fund, & to pay the residue to A. & 
to settle the remaining trust estates, subject to 
an annuity of £1,000 to B. for the joint lives of 
him & A., upon A. for life without impeachment 
of waste, with power to lease for twenty-one yoars 
only; remainder to trustees to reserve, etc., 
remainder, subject to a jointure to the wife of A. 
& portions for children by her, to the joint appoint- 
ment of A. & B.; in default thereof to the appoint- 
ment of J3. surviving ; in default thereof to B. in 
tail male; remainder to the other sons of A. in 
tail male; remainder to B. in tail; remainder to 
the daughters of A. in tail, with cross-remainders ; 
remainder to B. in fee; with powers of leasing & 
full powers of management in the trustees, & a 
provision for the appointment of new trustees, 
as vacancies should happen. The trustees raised 
£50,000 by mtge. of the settled estate, which they 
applied to the debts; & they paid £2,500 a year 
to A. & £1,000 a year to B. from the date of the 
settlement. Upon the bill of A. to set aside the 
deed, except the trust for the debts, upon a general 
charge of fraud, eee & misrepre- 
sentation, or to control the management of the 
trust, & for an account against the trustees :— 
ITeld:: the ct. would not interfere with the trustees, 
there being no misbehaviour; & the payment 
of the annuity to B. was good.— MYDDLETON v. 
Kenyon (LOnp) (1794), 2 Ves. 391; 30 FE. R. 689, 
L. C. 

.tnnotations -— Mentd. Towart v. Sellars (1817), 6 Dow, 231 
Ford v. Stuart (1852), 15 Beav. 493; Foulkes r. Davies 
(1868), L. R. 7 Wq. 42. 

2843. Trustee failing to execute power.|-—-Where 
a power is by will given to a trustee, which he 
neglects to execute, the execution of the trust 
devolves upon the ct. ; but if, in the events which 
happen, the intended trustee dies before the time 
arrives for the execution of the trust, & the trust 
therefore fails, testator is to be considered as having 
so far died intestate.—Ray v. ADAMS (1834), 8 
My. & K. 237; 40 EB. R. 90. 

2844. Trusts capable of effective administration 
elsewhere-—-In place intended by parties.|—-Hanrt- 
WELL v. COLVIN, No. 2868, post. 

2845. Proceedings instituted to determine separate 
matter — Discharge of trustee.])——-GARDINER v. 
Downes, No. 2641, ante. 

2846. Legitimacy of child.|—-(1) The ct. 
will not refuse to entertain a suit for the execution 
of the trusts of a settlement, where the settled 
fund actually exists, merely on the ground that 
the settled fund is so small as to be of no import- 
ance to the cestui que trust, & that the settlement 
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was really made to raise a different question 
the legitimacy of a child], which the ct. would not 
ave directly determined, by a side wind. Nor 
will the ct. allow such a question to be evaded by 
a counter settlement. 

(2) Semble: the ct. would not entertain such a 
suit at the instance of a stranger, not if it appeared 
to have been instituted with a malicious motive.— 
GURNEY v. GURNEY (1863), 1 Hem. & M. 413; 2 
New Rep. 106; 32 L. J. Ch. 456; 8 L. T. 380; 
9 Jur. N.S. 514; 11 W. R. 659; 71 BE. R. 180. 
AOE Ie Dey to (1) Dbtd. Cooke % Cooke (1865), i De 

_ J. & Sm. ; nerally, < : i4), ‘m. 

& M.12!. Mentd. Slingsby v, Sitigeby. (19121 3 Ch. 21. 

2847. -|—The ct. will not administer 
the trusts of a settlement made for the purpose 
of obtaining a declaration that an infant is 
illegitimate.—Cooxkn v. CooKE (1465), 4 De G. J. 
& Sm. 704; 6 Now Rep. 134; 34 L. J. Ch. 459; 
29 J.P. 692; 11 Jur. N.S. 583; 18 W. R. 697; 46 
BE. R. 1093; sub nom. CookE v. EUMSALL, 12 
L. T. 408, L. C. 

2848. Instituted by stranger to settlement. |— 
GURNEY v. GuRNEY, No. 2846, ante. 

2849. Settled fund of no importance to bene- 
ficilary.|——-GuURNEY v. GURNEY, No. 2816, ante. 

2850. Where interests of infants concerned.|— 
This ct. has power to compromise the rights & 
claims of infants, & persons under disabilities, 
where those tights & claims are merely equitable. 
It is a power which has been continually exercised 
by the ct., & results almost necessarily from the 
jurisdiction which the ct. exercises over trustees. 
In the exercise of that jurisdiction the ct. may in 
general order the trustees to deal with the trust 
property in whatever mode it may consider to be 
for the benefit of cestuis que trust who are infants. 
or under disabilities; & to sav that cestuis que 
trust can, except under very special circumstances. 
undo what the ct. has ordered to be done, would be 
to cut away the root of the jurisdiction (TURNER 
L.J.).—Brookt ». Mostyn (Lorp) (1864), 2 De 
G. J. & Sm. 873 3; 5 New Rep. 206; 34 1. J. Ch. 
65; 11 L. T. 892; 10 Jur. N.S. 1t1t; 18 W. R. 
115; 46 BK. R. 419, L. JJ. 3) on appeal, sub nom 
Mostyn v. Brooke (1866), L. R. 4 11. 1. 804. H. th. 


Annotations;  Consd. Jtec Wells, Boyer v. Maclean, {1903) 1 
Ch. 848. Refd. Micholls v. Corbett (18605), 3 De GQ. J. 
& Sm. 18; Fadelle v. Bernard (1871), 19 W. R. 555; 
Coaks v. Boswell (1886), 11 App. Cas. 232, 


2851. ~}] —Where infants are interested, 
subject to certain life interests, in a large portion 
of a trust estate, the ct. will make an administra- 
tion order, although the other beneficiaries wish 
the matter to be unfettered by such an order of the 
ct.—Re WILsoNn’s TRuUst, ALEXANDER v. CALDER 
(1885), 1 TV. I. R. 262. 

2852. .|—Testator gave a fund to trustees 
upon trust for his wife for life or during widowhood, 
she ‘‘ maintaining, educating, & bringing up”’ 
his unmarried sons under twenty-one & his un- 
married daughters of any age. The widow main- 
tained & educuted the children, but lived in 
adultery with a married man in the home she pro- 
vided for them :—Held: this was not a proper 
performance of the trust imposed upon her, & the 
ct. could administer the fund.—e G. (INFANTS), 
[1899] 1 Ch. 719; 68 L. J. Ch. 374; 80 L. T. 470; 
47 W. R. 491. 

28538. Administration of trusts of registered deed 
of arrangement.|—The ct. will not under ordinary 
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2850 |. Where intercsts of infants con- 
cerned.jJ—Re Crisp, Hr p. GuNnN & 
Co., LTp. (1908), 4 Tas. L. R. 38.—AUS. 

t. Trust property in foreign country.) 
-~-Where a trustee of lands situated in 




















-—CAN. 


a foreign country Ix resident here, the 
et. will deeree an execution of the trust. 
—SMITH v. HENDERSON (1870), 17 Gr. 6. 


a. Death of trustee.|—CHARTRRIA Vv. 
CHARTERIS (1885), 10 O. R. 738.— CAN. 
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circumstances entertain a suit for the administra- 

tion of the trusts of a deed registcred under Bank- 

ruptcy Act, 1861 (c. 139). 

_ The bill alleged, & it appeared from the evidence 

in the suit, that the trustees had sold the goodwill, 

business & stock-in-trade of debtor to one of them- 
selves at a slight under value :—Held: the circum- 
stance did not take the case out of the general rule, 
the Ct. of Bkpcy. having sufficient power to deal 

with such questions.—STONE v. THOMAS (1870), 5 

Ch. App. 219; 39 L. J. Ch. 168; 22 L. T. 3659 ; 

18 W. R. 385, I. €. 

Annotations :—Apld, Hood v. N. EF. Ry. (1870), L. R. 11 
Eq. 116. Consd. Jenney v. Bell (1876), 2 Ch. D. 547, 
Refd. Phillips ». Kurber (1870), 22 L. 1. 288; Pike 
Dickingon (1871), 7 Ch. App. 613 _Ellfis’s Trustee v. 
Dixon-Johnson, (1925] A. C. 489. Mentd, Graham v. 
Winterson (1873), L. R. 16 Wq. 2438. 


2854. Complications due to legal system of 
another country.] — De QUETTEVILLE v. DE 
QUETTEVILLL, Re Dir QUEPPEVILLE (1908), 19 
T. L. R. 888, C. A. 

2855. Solution of doubtful questions—-Persons to 
administer fund.|—-Re PurDIE’S SETTLEMENT, 
Rose v. Hitt (1904), 48 Sol. Jo. 524. 

~-—-- On application by trustee for directions.|— 
See Sect. 3, sub-seet. 5, ante. 

Interference with discretion of trustees.|— See, 
generally, Part V., Sect. 5, sub-sect. 2, posal. 

After admission of lunatic'’s will to probate.)— 
See Lunatics, Vol. XXXIIL, p. 118, No. 271. 


Sop-sEecr, 6.—CONDITIONS YOR FORFEITURE OF 
BENEFICTARY’S INTEREST. 

2856. General rule.}---(1) Bill by debtor, who 
had conveyed property to a trustee for the benefit 
of his creditors, to have the trusts of the deed 
administered by the ct., charging that one of such 
creditors had forfeited his debt by a breach of his 
covenant not to sue or molest debtor :—Held : 
creditors, parties to the deed, other than the trustee 
& creditor charged with the breach of covenant, 
were sufficiently made parties by being served with 
copies of the bill under the R. S. C., Aug. 184], 
Ord. 23. 

(2) A ct. of equity will declare & give effect to a 
forfeiture, where such forfeiture is incidental to 
the administration of a trust.—DUNCOMBE v. 
Levy (1846), 5 Hare, 232; 11 Jur, 262; 67 KB. h. 
809. 

Condition against litigation about will.| 
WILLS. 

Condition against interference with management.} 
-- See WILT. 


See 


Sus-secr. 7.—DEPARTURE FROM TERMS OF TRUST, 


A. In General. 

2857. General rule.|-—/ic Nuw, Re 
Re Morey, No. 2866, post. 

2858. -|—Re TOLLEMACHE, No. 2867, post. 

2859. -]—In the exercise of its jurisdiction 
for the administration of trusts this ct., I appre- 
hend, has no power to make or authorise any leases 
or other dispositions of the trust property which 
the trustee could not have made himself. Thect., 
in such a case, whether it assumes the place of the 
trustee, or guides him in the discharge of his 


LEAVERS, 








b. To vary investment.| COSTELLO v. 
nee (1869), 3 I. R. Mq. 172.— 


o. Preservation of infant’s property.) 
—-Re Hurar, Hurst v. HuRgsr (1891), 
29 I. nN. Ir. 219.— IR. 


840 


Sect. 11.—Administration by court: Sub-sect. 7, A., 
B. & C.3 sub-sect. 8, A., B. &C.] 


duties, is still confined within the limits of the trust 
as constituted by its author, & has no authority 
to go beyond these limits. Its business is to 
execute the trusts, not to alter them (FARWELL, 
L.J.).—Re HAZELDINE’S Trusts, [1908] 1 Ch. 34 ; 
Bene J. Ch. 973; 97 1. T. 8183; 52 Sol. Jo. 29, 
al alidack tons: 


‘h. fe Eee 
Ch. 41 


2860. When allowed—To dispense with consent 
required by trust deed.]|—Where moncy is on marri- 
age to be laid out in a purchase, & settled to the 
common uses in a marriage settlement, adding the 
clause that the purchase shall be made with the 
consent of the husband W& wife, it makes no 
diversity, though no consent was given to any 
purchase made during the life of the husband & 
wife ; for still the money shall be taken as land. 

In this last case, I observe, it was admittcd, 
{hat if there had not been the clause in the articles, 
that the purchase should be made with the consent 
of the husband & wife, it must have been taken as 
land: now such clause makes nomanner of differ- 
ence; for, upon a convenient purchase being 
proposed, the ct. would have taken on themselves 
to judge thereof; &, without some reasonable 
objection made, would have ordered the money to 
be laid out in it, so that such clause seems to have 
been immaterial in the marriage articles, & as if 
omitted (JEKYLL, M.Jt.).—LECHMERE v, CARLISLE 
(HARL) (1733), 3 P. Wms. 2113; 24 BE. R. 1083; 
affd. sub nom. LECHMERE v. LECHMERL (LADY) 
(1735), Cas. temp. Talb. 80; 3 P. Wms. p. 224, 
Tn Cs 





~Mentd. Fte Fox, Brooks v. Marston, [1913] 2 
Witham, Chadburn 7c. Winfleld, [1922] 2 


Annotations :—Refd. Russell «. Smythices (1786), 1 Cox. wed: 
Can. 215; Tubbs v. Broadwood (1831), 2 Nuss. & M. 
Wrightson v®. Macaulay (1845), 4 Hare, 457; Buchan ve 
Clarendon (1852), 10 Hare, 126; dee De Lancey (1869), 
lL. R. 4 Eweh. 345; Re tfennell’s Settimt., Re Ffennell’s 
Kistate, Wright v. Holton, [1918]1 Ch. 91. Mentd. Brown 

Dawson (1705), Pree. Ch. 2410; Wrightson v. A.-G. 
(1737), West temp. Hard. [57 ; Sanders v. Sanders (1739), 
West temp. Hard. 686; Deacon v. Smith (1743), 3 Atk. 
$23; Ellinor v. Garton (1745), 9 Mod. Rep. 480; Pulteney 
v Darlington (1782), 1 Bro. C. C. 223; Devese v. Pontet 
(1785), 1 Cox. Kg. Cas. 1883; Sowden v Sowden meee 
1 Bro. G. C. 582: Wilson ov. aoe (17 94), 2 Ves. 351; 
Garthshore vy. Chalie (1804), 10 Ves. 1; Perry v, P heaps 
(1810), 17 Ves. 1733 Cogan v, de nace (1835), 6 L. J. Ch. 
17; Mathias v. Mathias (1558), 34m. & GC. 


2861. Where departure ould involve 
breach of trust.| -Phe ct. has no jurisdiction to 
wuthorise an act, which, if done by trustees, would 
be a breach of trust.—e MORRISON, MORRISON v. 
Morrison, [1901] 1 Ch. 701; 70 L. J. Ch. 399; 
841. T. 385; 49 W. BR. Ai\; 17 T. I. BR. 330; 
45 Sol. Jo. 8415 8 Mans. 210, 

Annotations :—Distd. Ite New, Re Leavers, Re Morley, [1901] 

2Ch. 534. Apld. &e Tollemache, [1903] 1 Ch. 457. 
Exchange & retention of shares.|—See 
COMPANIES, Vol. X., pp. 1029, 1030, Nos. 7138, 


7139. 

To carry on testator’s business.|—- See 
HXECUTORS, Vol. XXTV., p. 559, Nos. 5986-5988. 
Transfer of business to limited company.]— 
a ExercuTors, Vol. XXIV., p. 767, Nos. 7972, 











Preservation of property.|—Sce, generally, 
LAND IMPROVEMENT, Vol. XXX., pp. 274 et seq. 
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iii. —-—.]}--FERGUSON v. FER- 


TRUSTS AND TRUSTEES. 


B. Departure Beneficial to Estate or Beneficiaries. 


Doctrine of salvage.|—See LAND IMPROVEMENT, 
Vol. XXX., pp. 279, 280, Nos. 41-61. 

2862. Whether allowed }—Testator devised his 
advowson to trustees, to sell on the death of A. 
& divide the produce amongst certain persons. 
A. was the incumbent, so that on his death no 
sale could be made until the vacancy was filled 
up :—-/Teld : the ct. had no jurisdiction to authorise 
a sale in the lifetime of A. on the ground that it 
would be beneficial to the parties.—JOHNSTONE v. 
BaBrER (1845), 8 Beav. 233; 41. T. O. S. 392 ; 50 
ld. R. 9153 subsequent proceedings (1856), 22 Beav. 
562. 
Annotation + 

Kxch. 1745 

2863. — .j—Part of the property of testator 
consisted of a cotton mill which he directed his 
trustees not to sell, nor to work themselves, but to 
let. The will also contained a direction to the 
trustces not to lend any of the personal estate on 
mtge., & prescribed certain strict modes of invest- 
ment. 

The cotton mill being out of repair could not 
be let. as it then stood; the trustees, therefore, 
entered into a provisional agreement with a firm 
of cotton spinners by which the latter agreed to 
take a lease of the mil] for twenty-one years, & 
to spend large sums of money in machinery & 
repairs, provided the trustees advanced to them, 
on the security of the machinery, rather more than 
half the sum required for such machinery & repairs, 
& also # considerable sum in the erection of steam 
boilers, & other Jandlords’ fixtures. 

Under the terms of the will the trustees could 
not comply with such proposals; but, upon it 
being clearly proved that such an arrangement 
would be highly beneficial to the trust estate, & 
was one which it was not unusual for lessors in 
similar cases to enter into, the ct. sanctioned the 
agreement, & directed the costs of all parties to the 
application to come out of testator’s residuary 


-Apld. Want v. Stallibrass (1873), L. R. 8 





personal estate.—Re Lenm's Trnusrs (1875), 32 
hel. 208. 

2864. New, Re LeAvERS, Le 
MORLEY , No. 2866, post. 

2865. TOLLEMACHE, No. 2867, posl. 





C. Departure in Cuses of Necessily or Iimergency. 


2866. Whether’ allowed.] — Where in the 
administration or management of a trust estate 
by the trustees, especially where the estate con- 
sists of a business or of shares in a mercantile co., 
there arises an emergency or state of cir- 
stances which it may reasonably be supposed was 
not foreseen or anticipated by the author of the 
trust & is unprovided for by the trust instrument, 
& which renders it desirable & perhaps even 
essential, in the interests of the beneficiaries, that 
certain acts should be done by the trustees, which 
they themselves have no power to do, & to which 
the consent of all the enencien ‘ies cannot be 
obtained by reason of some not being sui juris or 
not yet in existence, the ct. will exercise its general 
administrative jurisdiction by sanctioning, on 
behalf of all parties interested, those acts being 
done by the trustees.—Re NEw, Re LEAVERS, Fe 
MoRLEY, [1901] 2 Ch. 534; sub nom. Re NEw’s 
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—B, GUSON (1886), 17 L. R. Ir. 552.—IR. ‘3 28661. hake alone ey oouey 

2862 I. Whether allowed.) -Re BEN- 2802 tv; == Nai, a: NT. ee Oe ae ON 
puR (1880), 8 P. R. 399.—CAN. (1904) 1 1. R. 513.—IR. ae a 

2862 li, ——- 1—Re INDIAN TRUSTS 2862 v. -—-—-.]}—FRe LEES, MELVILLE 2866 ii. .-}-—-CHALMERS HOBPITAI 


ACT, Sen UAL MERWANJI DALAL 


v. Les (1915), 
(1918), T. L. R. 43 Bom. 519.—IND. N.Z. ! 


N. Z. Iu. R. 1054.— 





eRNEn) TRUSTEES, [1923] S. C. 220.— 


Part JII.—ADMINISTRATION OF TRUSTS. 


SETTLEMENT, LANGHAM v. LANGHAM, Re LEAVERS, 
LEAVERS v. HALL, Re MORLEY, FRASER v. LEAVERS, 
70 L. J. Ch. 710; 85 L. 1. 174; 560 W. BR. 17; 
= skh Jo. A A. 
nnotations :— _ : O0). - 955. 
Consd. Re Wolly Raver o: Mane Tout 4 Ch, tt 
Refd. Zte Willis, Willis v. Willis (1901), 71 I. J. Ch. 73. 
Mentd. Zt?e Houghton, Hawley v. Blake, {1904] 1 Ch. G22. 
2867. -|—The rule laid down in Re New, 
Re Leavers, Re Morley, No. 2866, ante, as to the 
exercise by the ct. of its extraordinary jurisdiction 
in relation to the administration of trusts, in 
sanctioning acts by trustees guing beyond the 
express provisions of the trust instrument, is 
limited to cases of emergency, & does not cover 
every case in which a particular act is desired to 
be done merely because it appears beneficial to 
the estate. For instance, the ct. will not sanction 
an unauthorised change of investment proposed on 
the mere ground that it will be to the advantage of 
the beneficiaries. Re TonuEemMaAcuE, [1903] 1 Ch. 
955; 72 14 J. Ch. 589; 88 I. T. 670; 51 W. RR. 
aoe (.A.; affg. S.C. sub nom. Re V., 72 Ta. J. Ch. 
aL). 





SUB-SECT. 8.—PRACTICH. 
A. In General. 

Sec, generally, IKxEcurors, Vol. XXIV., pp. 
770-782, Nos. 8001-8134. 

2868. Trust created abroad — Administration 
proving more convenient in England—Whether 
portion of funds transferred for distribution abroad. | 
—(1) Where a trust for the benefit of creditors was 
created in India, but subsequent events made it, 
more convenient that it should be administered 
in England, the ct. refused to allow a portion of the 
trust fund in its hands to be transferred to the 
trustees for the purpese of distribution in India ; 
& overruled a demurrer to a suit for its administra- 
tion here. 

(2) Where trusts can be conveniently & 
effectually administered in the place intended by 
the parties, this ct. will not entertain a suit for 
their administration, but will drive the parties 
to that place (LoRD LANGDALE, M.R.).—Illart- 
WELL v. COLVIN (1838), 2 Jur. 984. 

2869. Evidence —As to respective rights of bene- 
ficiarles—Whether adducible by trustee plaintiffs — 
Where interested beneficiaries appear.|] — In a 
suit for the administration of a trust, where the 
parties beneficially interested are before the ct., 
the trustees, although pltfs., ought not to enter 
into evidence as to facts relating to or showing 
the respective rights of the cestuis que trust.— 
GIRDLESTONE v. CREED (1849), 8 Hare, 208; 68 
HK. R. 334. 
es :—Mentd. Sinnett v. Herbert (1872), 7 Ch. App. 


2870. Action by trustee against beneficlary—To 
avoid being sued for account—Carriage of decree 
given to beneficiary.|—A trustee filing an 
administration bill against his cestut que trust 
in order to avoid a bill against himsclf for an 
account which he had neglected to render, was not 
made to pay costs, but the carriage of the decree 
was given to the cestui que trust.—NAYLOK v. 
SMITH (1867), 15 W. BR. 528. 

2871. Application for joinder of actions-—With 
claim for recovery of land—-Application after service 
of writ—Whether too late.|—Pltf. indorsed his 
writ with a claim to administer the trusts of a will, 
& also to recover possession of certain land com- 

rised in the will; & served the writ on deft. 
-1tf. then took out a summons, under R. S. C., 
Ord. 17, r. 2, for leave to continue the action in 


ee 
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its present form :—Held: the application was 
made too late.—Re PILncHER, PitcuER v. LINDS 
(1879), 11 Ch. D. 905; 48 L. J. Ch. 512; 40%. T. 
422; 27 W. 2. 619; affd., 11 Ch. D. p. 906, C. A. 


Annotations ;: —-Mentd, Musgrave tv. Stevens, [1881] W. N. 
163; Kendrick v. Roberts (1882), 46 1. Tl. 59+: Rush- 
brooke v. Farley (1885), 32 . JT. 572; Lloyd v. Great 


Western Dairies Co., [1907] 2 K. B. 727. 

2872. Action by several trustees—-Whether one 
trustee alone may appeal.]|—Two of the three 
trustees of a settlement brought an action to have 
the trusts administered under the direction of the 
ct. The judge dismissed the action with costs. 
One of pltfs. having declined to concur in an 
appeal, the other appealed alone. ‘The Ct. of Appeal 
held that such an appeal was regular, & must be 
allowed to proceed; &, being of opinion that a 
sufficient ground had been shown for asking the 
direction of the ct., a decree for administration of 
the trusts was made.—BECKETT v. ATTWooD 
({881), 18 Ch. D. 54; 50L. J. Ch. 687; 44 L. 7. 
660; 29 W. TR. 706, C. A. 


B. Service. 

See, generally, Execurors, Vol. XXIV., pp. 
771-773, Nos. 8008-8019. 

2873. Service out of Jjurisdiction—-When leave 
given—Property must be actually situate within 
jurisdiction —-When leave asked for.|—(1) In 
order to bring a case within R. S. C., Ord. XI., 
r. 1 (d), which provides for service out of the 
jurisdiction of the writ in an action for the execu- 
tion of the trusts of a written instrument of which 
the person to be served is a trustee, there must be, 
at the time when leave to effect such service is 
asked for, property subject to the trusts of the 
instrument actually situate within the juris- 
diction, & not merely property which ought to be, 
or, if the trusts were duly executed, would be, so 
situate. 

(2) On an application to set aside service in such 
an action on the ground that when leave to serve 
out of the jurisdiction was obtained there was no 
property within the jurisdiction. Semble: the 
service may possibly be held good if it be shown 
that property has subsequently come within the 
jurisdiction.—WINTER v. WINTER, [1894] 1 Ch. 
421; 68 L. J. Ch. 165; 69 L. T. 7593; 8 KR. 614. 

2874. ——— Whether service good—Property 
situate within jurisdiction—At time of application 
to set aside service.!—-WINTER v. WINTER, No. 2873, 
ante. 

C. Proceedings against Absent Trustee. 

See Trustee Act, 1925 (c. 19), ss. 59, 67. 

2875. Whether permitted—No representative of 
deceased trustee—Considerable balances due from 
trustee—One of parties entitled to take out adminis- 
tration.]—Where one of two trustees of an estate 
which was being administered in ct., died intestate, 
&, as was alleged, insolvent, after a decree for an 
account against himself & his co-trustec, & after 
the certificate made in pursuance thereof had been 
settled by the Chief Clerk, except in some formal 
yarticulars :—Held: the proceedings ought to 
Be carried on in the absence of a representative 
of his estate, although considerable balances were 
proved to be due from the trustees, & although 
one of the parties having the conduct of the cause 
was entitled to take out representation to deceased 
trustee.—Moors v. Morris (1871), L. R. 13 Hq. 
139; 41 L. J. Ch. 161. 

2876. ——— On proof of service of notice of order 
— Order made on originating summons.|—The 
ct. has no power under R. S. C., Ords. 11 & 16, 
r. 40, to give leave to serve out of the jurisdiction 
notice of an order for administration made upon 


842 


Sect. 11.—Administration by court: Sub-sect. 8, C. 
& D.; sub-sect.9, A. & B. (a).) 


originating summons. In such a case the person 
having the conduct of the proceedings can, with- 
out leave, give to the person interested who is out 
of the jurisdiction notice in writing of the making 
of the order, & that, if he does not appear & 
object, administration will be proceeded with in 
his absence: & then, if he does not appear, the 
ct. can, upon proof of the service of such notice, 
proceed under the order in his absence. Semble : 
the ct. has no power to give leave to serve out of 
the jurisdiction a petition under Trustee Relief 
Act, 1850 (c. 60).—#e CLIFF, EDWARDS v. BROWN, 
{1895]2 Ch. 21; 641. J.Ch. 423 ; 72 L. 7.4403 438 
W. 4.43863; 11 T. 1. BR. 312; 88Sol. Jo. 362, C. A. 


Annotations :-—Mentd. Deutsche National Bank v. Paul, 
[1898] 1 Ch. 283; Doulton v. Madras Corpn., 11920] W.N. 
91; unter v. Stadtische Hochseefischerei Gesselschaft, 
(1925) 2 K. B. 493. 

2877. ———- ——-.|—_Re BAMFORD, TOMLINSON v. 

BAMFORD (1904), 48 Sol. Jo. 698. 


D, Itepresentation of Conflicting Interests. 

2878. Whether separate counsel must be e¢m- 
ployed—One of several trustees having beneficial 
interest—Interest not conflicting with duty.]-— 
Gaunt v. Taytor, No. 2769, arle. 

2879. -——.]—-Where trustecs are repre- 
sented by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it is 
prima facie the solrs.’ duty to employ separate 
counsel to represent the independent trustee in 
order that the ct. may have the assistance of such 
separate counsel.—Re MORGAN, BROWN v. JONES 
(1927), 71 Sol. Jo. 650. 

2880. For trustee & beneficlary.] — Re 
RiIcHARDS, UGLOW v. RICHARDS (1901), as reported 
in 50 W. KR. 90. 

Annovation + Menta, Re Ryder, Burton v. Kearsley, [1914] 
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2881. ——-- ———.|——Ite 
Burton, [1901] W. N. 202. 
Anncioiion = Arid, Re Morgan, Brown v, Jones (1927), 71 
Ol. 0. U e 








BuRTON, DANBY v. 


SuB-SECT. 9.—WHAT ORDERS MADE. 
A. Account. 

2882. From what time ordered—Discretion of 
court—Account of rents & profits paid to person 
not entitled.]—'l'rustces entered into possession of 
rent & profits, & paid them over under a trust deed 
to a married woman to her separate use ; it after- 
wards appeared that she was not entitled to receive 
them, but that upon the true construction of a will 
they ought to have gone to another person. That 
person filed a bill & a decree was made in his favour, 
but an account of the rents & profits was only 
ordered from the date of the filing of the bill :— 
Held : whether an account should be directed from 
the filing of the bill, or from an anterior time, is a 
matter of discretion, & in this case the discretion 
had been rightly exercised.—-VERNON v. WRIGHT 
(1858), 7 Ti. L. Cas. 35; 28 L. J. Ch. 198; 82 
LT. O.8. 113 4 Jur. N.S. 1113; 11 E.R. 15, 
H. 1.3; affg. S. C. sub nom. Wricnt v. VERNON 
(1854), 2 Drew. 439. 


Annotations :—Mentd. Wright v. Chard (1859), 4 Drow. 673; 
Lynch v. Knight (1861), 5 L. T. 201; Allgood v. Blake 
ei: a lt. 7 Exch. 339; Moore v. Simkin (1885), 31 

e s vo. 


oem: 
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2883. Whether ordered on footing of wiiful de- 
fault—After decree for common account—Allega- 
tlon of default.|—Cary v. KNowLEs (1868), 19 
L. 'T. 482. 

2884, ——— ~-—- No allegation of default.)— 
Where on bill, against a firm of solrs., who were 
the trustees of a settlement, for an account, but 
in which there was no charge of wilful neglect or 
default, & no relief prayed as against it, pitti. 
succeeded in establishing his case. The ct., in 
ordering an account, directed an inquiry as to 
deft.’s dealings with the trust fund, & if on taking 
the accounts it should appear that they had been 
guilty of wilful neglect or default in the discharge 
of their duty, they should be charged, in taking the 
accounts, with such wilful neglect or default.— 
Nas v, HOWELL (1869), 21 L. T. 748. 

2885. Form of decree—Account of moneys 
received by infant trustee.|—By articles of settle- 
ment on the marriage of Mr. & Mrs. G. in 1874, it 
was agreed that the wife’s property should be 
vested in a trustee or trustecs to be approved of by 
G. & his wife, upon the usual trusts of a marriage 
settlement with power to purchase a leasehold 
house. In 1875, G. & wife purchased a leaschold 
house which was assigned to A. who agreed to hold 
it on the trusts of the articles. In 1883, a settle- 
ment was executed by which after reciting that the 
property consisted of the house, & certain other 
particulars, G. & wife appointed R. to be trustee 
and assigned to him part of the property, & agreed 
that the rest should be transferred to him. In 
Feb. 1884, A. assigned the leasehold to R. who did 
not attain twenty-one until Nov. 1884. One of 
the children of the marriage took out in 1885 an 
originating summons against A. & Rh. to have their 
accounts taken :—Held: the proper course was 
to direct an account in the usual form against A., 
with an inquiry whether all or any & what part of 
the trust property had come to the hands of R. & 
what had been his dealings & transactions in respect 
of the same, & as to the dates of & circumstances 
attending such reccipts, dealings, & transactions.— 
Re GARNES, GARNES v. APPLIN (1885), 31 Ch. D. 
147; 651.3. Ch. 803; 541.1. 141; 34 W. 1. 127, 
C. A. 

Liability of personal representatives.|—See, gere- 
rally, xEecutors, Vol. XXIV., pp. 681-705, Nos. 
7071-7311. 


B. Order for Payment into Court. 
(a) In General. 

See Eixrecutors, Vol. XXIV., p. 785, Nos. 
8159-8163 ; Trustee Act, 1925 (c. 19), 8. 63. 

2886. Whether granted ex debito justitise—Dis- 
cretionary trusts still to be performed.|— Although 
the mere existence of a discretionary power in 
trustees over a fund affords no reason why the ct. 
should not order payment of the fund into ct., 
unless such payment into ct. would interfere with 
the exercise by the trustee of such discretion ; 
yet where it appeared that trustees were about in 
the due exercise of a discretionary power to deal 
with a fund, the ct. refused to order payment into 
ct., although the trustees had not actually parted 
with the fund.—TALBor v. MARSHFIELD (1864), 2 
Drew & Sm. 285; 12 1. T. 761; 62 E. R. 630. 

28 .J|—(1) The general rule, that 
where stock is standing in the names of trustees 
any party interested may have an order, ex 


See 








person resident within it had a contin- 
gent interest in the trust fund, the fund 


of being paid over to the trustee.— 
STILEMAN v. CAMPBELL (1867), 13 Gr. 
454.—CAN. 
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debito justitiw, to have it transferred into et., does 
not apply to a case where there are discretionary 
trusts still to be performed. 

(2) Under the statutory power to vary securities, 
a stock mtge. is an improper investment. But 
where trust funds had been lent on stock mtge. & 
retransferred before the institution of the suit :— 
Held: this, though a mistake on the part of the 
truatees, was no reason for depriving Cheri of the 
control of the tund.—BroMLEY v. KELLy (1870), 
39. J. Ch. 2743 18 W. R. 374, 

2888. Trust fund in danger.|—Trust fund, which 
under @& power in marriage settlement had been 
lent, decreed to be paid into ct. the trustees repre- 
senting it to be in danger.—PAYNE ». COLLIER 
(1790), 1 Ves. 170; 30 E.R. 285, L. C. 


ener ——~.| —Fosrir +. Hewirr (1837), 1 Jar. 
839, 
2880. — .|—Where trust money appears to 


have been invested on an improper security, it will, 

on motion, be ordered to be brought into ct. within 

a given time; but if the case be proper, the period 

will be extended from time to time, to enable 

deft. to realise the security. 

Where part of a residuary estate has been in- 
vested on an improper security, & deft. has an 
interest therein, the ct., on being satisfied that 
there is no existing claim on the estate, sometimes 
confines the amount to be paid into ct. to the share 
of pltf. 

An intestate died in 1826, leaving a widow & 
{wo infant children. ‘The widow administered, & 
in 1840 executed a deed which stated that the 
assets actually realised amounted to £4,000, of 
which she had appropriated to herself £700, & that 
the remainder had been invested on mtges., which 
were specified. In her answer to a bill filed by one 
of the children in 1843, she stated that this was 
wholly erroneous, that the residue amounted to 
£1,600 only, & that plif. had received £390 on 
account of her one-third. The answer stated that 
the debts had been paid, but the statements were 
most unsatisfactory. A sum of £700 appeared 
to have been lent on an improper security. The ct. 
on motion, ordered the whole £700 to be brought 
into ct.—SconrE v. Forp (1844), 7 Beav. 333; 49 
Ki, R. 1093. 

2891. ——-.] —A party having a contingent 
interest in a trust fund may, in a proper case, have 
it brought into ct. for his protection ; but he must 
show some sufficient ground for it. 

Motion to pay trust fund into ct. refused, on the 
ground that there was no allegation of danger, & 
that the fund might, if necessary, be sufficiently 
protected by a distringas.—Ross v. Ross (1849), 
{2 Beav. 89; 50 BK. RR, 904. 

Annotations :—Distd. Governesses’ Benevolent Institution 
». Rusbridger (1854), 18 Beav. 467. Consd. Re Sheppard’: 
rusts (1862), 31 L. J. Ch. 788. N.BF. Robertson v. Scott 
(1866), 14 L. T. 187. 

2892. No allegation of misconduct against 
trustees.|—A residuary sum of stock, standing in 
the names of trustees, the dividends of which were 
paid by them to the parties entitled thereto, 
ordered to be transferred into ct. to the credit of 
the cause, on the application of a party entitled to 
a mere contingent interest in the fund, & not 
withstanding that all the parties entitled to vested 
interests therein were satisfied with the conduct 
& custody of the trustees, & opposed the applica- 
tion.— BARTLETT v. BARTLET? (1845), 4 Hare, 631 ; 
67 E.R. 800. 


Annotations :-—Folld. Marryatt v. Marryatt (1854), 2 Eq. 
Rep. 1138, Distd. Bromley v. Kelly (1870), 39 lu. J. Ch. 


2893. ———.]—MARRYATT v. MARRYATT, No. 2930, 
post, 
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2894. ——--.]—In a suit for the administration 
of trust property the ct., on an application by the 
parties beneficially interested, & where there was 
no imputation against the trustees, ordered the 
trust money to be paid into ct.—-RoBERTSON v. 
Scotr (1866), 14 L. T. 187. 

2895. ——.]— BRoMLEY v. KELLY, No. 2887, ante. 

2896. Party in possession without prima facie 
right.]—When a ct. of equity traces out trust money 
in the hands of a person who has not prima facie a 
right to hold it, that money must be paid into ct. 

The foreign agent of a mercantile house in 
London, dealing in African produce, was appointed 
exor. of A., a merchant at Sicrra Leone, with 
directions to sell testator’s property, & invest the 
proceeds in the Bank of England. The agent 
accordingly wrote to his principals in Jondon, 
advising them of consignments which he should 
make to thein of some of A.’s property, & directing 
them to place the proceeds to his credit as exor. of 
A. The consignments were nade, & the merchants 
placed the proceeds to a separate account, namely, 
that of A.’s estate :—- eld: the goods were speci- 
ficaly & not generally consigned, & the produce 
of the consignments was trust moncy in the hands 
of the merchants, which, upon a motion in a suit 
filed against them by the representative of A. for 
an account, they were bound to pay into ct.—- 
LEIGH Vv. MACAULAY (1835), 1 Y. & (. Ma. 260; 4 
L. J. Ex. Eq. 87; 160 E.R. 106. 

2897. Denial by trustee of plaintiff’s right.| — 
When pltf. claims to be entitled, in a particular 
character, to a fund in the hands of a trustee, & the 
trustee, by his answer, says he does not know 
Whether pltf. fills that character or not, pltf. cannot 
have the fund brought into ct. in the suit.— 
Dubniess v. Lint (1839), 4 My. & Cr. 502; 41 
K. R. 1938, L. C. 

Annotations: Refd. Green v. Pledger (1841), 3 Hare, 165; 

Kdwatds uv. Kdwards (1853), 10 Hare, App. ; 


II, 63; 
Symonds v. Jenkins (1876), 24 W. I. 512. Mentd. A.-G. 
a. Thompson (1849), 8 Hare, 106. 


2898. Trustee neither denying nor admitting 
plaintiff's right.|—Motion by infant cesluis que 
trust that deft., their trustee, might bring a fund 
into ct., allowed where, although deft. had not 
by his answer admitted pltfs.’ title, he had not 
denied it.—SYMONDS v. JENKINS (1876), 34 L. T. 
277; 24 W. R. 512; 3 Char. Pr. Cas. 78. 

2899. Party trustee & sole beneficiary.|——Party 
ordered {o pay money into et., in which he claimed 
{he sole benclicial intcrest, he being also a trustee 
of the fund.—INMAN v, WHITLEY (1841), 5 Jur. 287. 

2900. Benefit of infants.|—What has been the 
conduct of the father in this case... . He is 
separated from his wife, not apparently from any 
misconduct or imputation of misconduct, but in 
consequence of his pecuniary difficulties. Me 
applied to a solr., by whom he is told, that the 
only mode in which the property can be protected 
is by the institution of a suit in the ct. 

It is said that this protection would have been 
given to the infants, either by filing a claim, or by 
the trustees being required to pay the fund into 
ct. under Trustee KRelicf Act. It is true, that 
under the particular circumstances of the case, 
as they are suggested in the bill, either of these 
processes might have afforded adequate pro- 
tection ; but it is in the power of the ct., at the 
hearing of the cause, to judge of this question 
(TURNER, V.-C.).—SMALLWOoOOD v. RuTTER (1851), 
9 Hare, 24; 20 L. J. Ch. 332; 17 L. T. O. S. 
118; 15 Jur. 370; 68 E. R. 399. 

Annotation :—Mentd. Stoeden v. Walden, [1910] 2 Ch. 393. 

2901. Trustee alleged to be withholding payment 
ate ies v. WALKER (1892), 36 Sol. Jo. 
830. 
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Sect. 11.—Administration by court: Sub-sect. 9, B. 
(a) & (6).] 

2902. Property must be In actual possession. |— 
An originating summons was taken out under 
R.S. ©., 1888, Ord. 55, by one of the residuary 
leyatees under the will of testator, against the 
exors. & trustees thereof, asking that certain 
questions or matters arising in the administration 
of the estate of testator might be determined & 
relief given in respect thereof. 

The summons asked that a sum of stock standing 
in the names of the trustees might be transferred 
into ct.; that a mtge. deed for securing the pay- 
ment of a sum forming part of testator’s estate 
might be deposited in ct. ; that the trustees might 
be ordered to pay into ct. a sum forming part of the 
estate & improperly used by them in their respec- 
tive businesses ; for proper accounts; a declara- 
tion of the rights & interests of the persons 
beneficially entitled; that so far as might be 
necessary for the purposes aforesaid the estate 
might be administered by the ct.; & that the 
trustees might be ordered to pay the costs. It 
was objected that the case ought to have been 
commenced by a writ in an action, inasmuch as 
trustees could not properly be charged with wilful 
default’ by an originating summons :—Held: the 
ct. had jurisdiction, upon an originating summons, 
to order payment into ct. of moneys which had 
been received by trustees & improperly applied 
by them; &, therefore, to grant the relief asked 
for in the present case.—He CHAPMAN, FARDELL v. 
CHAPMAN (1886), Ot L. TT. 13. 

Annotation :-— Overd. Nutter v. Holland, ({8914] 3 Ch. 108. 

2903. -|—Moncy will not be ordered to be 
paid into ct. by exors., administrators, or trustees 
under R.S. C., Ord. 55, r. 3 (a), unless it is actually 
in their hands. It is not sufficient that it has been 
in their hands & that they are responsible for it. 
—NvuTTer v. HOLLAND, [1804] 3 Ch. 4083 73 
lL. J. Ch. 9825 71. 1. 508; 483 W. RR. 183 38 
Sol. Jo. 707; 7 R. 4901, ©. AY 
Annotations :—Apld. Crompton _& Evans’ Union Bank ». 


Burton, (1895) 2 Ch. 711. Refd. Pullinger v. Barnato, 
Barnato-Pullinger Pool (1896), 12 T. L. RR. 280. 


2904, ——-- Sufficiency of denial of possession.]— 
In answer to an interlocutory motion that deft. 
should pay into ct. money which arose from the 
sale of shares, of which he had been a trustee for 
pltf., but which he alleged though pltf. denied it, 
that pltf. had given to him, deft. admitted that 
he had received the proceeds of sale, & had trans- 
ferred the shares to the purchasers. But he 
deposed: ‘‘ Before any question was raised as 
to the transfers I in good faith paid away & 
disposed of all the purchase-money in the belief 
that I was entitled thereto, & no part thereof is 
now in my hands, & I have no power over the 
shares or any of them ”’ :—Held: it was not shown 
that the purchase-money was not under deft.’s 
control, & he must be ordered to pay the amount 
into ct.—e BENSON, EULETSON v. PILLERS, 
[1899] 1 Ch. 39; 68 L. J. Ch. 5; 47 W. BR. 264; 
uaa Re BENSON, ELLITSON v. PILLERS, 79 

aw LT. 690, 


(b) Where Possession of Trust Funds Admitted. 

See ExEcurors, Vol. XXIV., pp. 713—-715, 
Nos. 7397-7425. 

2905. Discretion of court.|—(1) A motion under 
R. 8. C., Ord. 32, r. 6, for an order against deft. 
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2905 ii. ——.] — LoasBy vv. 
(1895), 40 N.S. R. 74.—CAN. 


29071. Whether order made upon inter- 
locutory application.}— Bor v. MANION 
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on admissions of fact must be made by all pltfs. 
in the action, & not merely by some of them. 
Where, in an action by a tenant for life & the 
reversioners under a settlement against the trustees 
to make good a breach of trust, the reversioners 
alone moved under the above rule for an order on 
one of defts. to pay capital moneys into ct., on 
admissions, the ct. refused to entertain the motion 
in the absence of the tenant for life. 

(2) An order on admissions is not a matter of 
right, but is in the discretion of the ct.—Ae 
Wricur, Kirke v. Norra, [1895] 2 Ch. 7473; 65 
L. J. Ch. 87; 78 L. T. 896; 44 W. R. 1253; 18 
R. 849. 

2906. Assertion of claim of right.|—Deft., who 
admits in his answer the possession of property 
upon a trust, will be ordered to pay it into ct., 
although he sets up a claim to it; if, upon the 
facts disclosed in the answer, the ct. is satisfied 
that this claim is not well founded.—DEL Pont v. 
De Taster (1824), 2 L. J. O. S. Ch. 140. 

2907. Whether order made upon interlocutory 
application.|—A deft. who had covenanted to pay 
a sum of money to the trustees of his marriage 
settlement, but had omitted to do so, ordered, upon 
motion in a suit for the performance of the trusts 
of the settlement, to pay the money into ct. 

Where the answer contains a clear admission 
that there is trust money in the hands of dett., 
the ct. will always, on an interlocutory application, 
order is to be paid into ct.—ROTHWELL v. Rotn- 
WELL (1825), 2 Sim. & St. 217; 57 E.R. 328. 
Annotations :~ Consd. Richardson v. Bank of England 

(1838), 4 My. & Cr. 165. Refd. Lodwick v. Day (1814), 

“ aa O. 8. 4; Re Wright, Kirke v. North (1895), 13 

2908. ———.]—-The ct. refused upon an inter- 
locutory application by a party claiming as cestut 
que trust, to order money, alleged to be trust moncy, 
& admitted tu be in the hands of deft., to be paid 
into ct., where deft. under circumstances stated 
on the record, claimed a title to the money for 
his own benefit, & did not, by his answer, admit 
his liability to pay it.—Kwnieur v. HAYTHORNE 
(1840), 4 Jur. 360. 

909. --——-.]|—The practice of ordering payment 
of money into ct. by deft. upon interlocutory 
motion, on the ground of admissions made by 
him, ought not to be extended any further than 
it was extended in Freeman v. Cox (1878), 8 Ch. 
D. 148.—NEvVILLE v. MATTHEWMAN, [1891] 3 
Ch. 345; 63 L. J. Ch. 734; 71 L. T. 2825 42 
W. 1. 675; 38 Sol. Jo. 6943; 7B. 511, C. A. 
Annotations :—Consd. Crompton & Evan's Union Bank vw. 

Burton, [1895) 2 Ch. 711. Distd. Pwlinger v. Barnato, 

Barnato-Pullinger Pool (1896), 12 T. L. It. 280. Retd. Re 

Wright, Kirke v. North (1895), 13 It. 849, 

2910. Admission made by joint trustees—Amount 
specified by one.|—Three trustees admitted that 
trust money was standing in their joint names, 
but one only specified the amount :—Held: this 
was insufficient to found an order for its payment 
into ct.—BoscuETTI v. POWER (1844), 8 Beav. 
98; 14 L. J. Ch. 638; 4 L. T. O. 8S. 2313; 8 Jur. 
1085; 50 EH. R. 39. 

Annotations :—Refd. Freeman v. Cox (1878), 8 Ch. D. 148; 
Hollis v. Burton, [1892] 3 Ch. 226; Neville v. Matthew- 
man (1894), 63 L. J. Ch. 734. 

2911. Admission as to part of funds.|—-A trustee 
charged with misapplication of trust money 
admitted by his answer that he had misapplied 
three sums, & set forth a debtor & creditor account, 


(1894), 10 Man. L. R. 150.~— CAN. 
2907 ii. .] — WHitTEwoop Vv. 


Wuirtwoorn (1900), 20 C. L. T. 254 
19 P. R. 183.—CAN. 
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in which he credited himself with, amongst others, 
those three sums, & also with a fourth sum 
which was equally inadinissible, but which turned 
the balance of the account in his favour. On a 
motion for payment of the three sums into ct. :-— 
Held: pltf., not having in his motion challenged 
the fourth sum, the motion could only be granted 
to the extent to which the answer admitted a 
balance after striking those three items out of 
the discharge.—NokrEs v. SEPPINGS (1846), 1 
Coop. temp. Cott. 194; 2 Ph.19; 41 BK. 1.848, L. C. 

2912. Ambiguous admission by one trustee.] 
Where one of two trustees admits by his answer 
that a certain fund is in the hands of himself & 
his co-trustce, but uses such language as is 
admitted to import that he dealt with it, although 
the expression is ambiguous the ect. will, on motion 
on the answer, order payment into ct. of such 
fund.—VINCE v. Bearriz (1857), 5 W. R. 616. 

2913. Application by one of several beneficiaries 
~-Amount paid in.J—HAMOND v. WALKER, No. 
2931, post. 

2914. Title prima facie in plaintiff.}—In order 
to justify an order for pay ment into ct. of a trust 
fund it is sufficient that the trustee’s answer 
contains an admission of such a primd jfacie title 
in pltf. as to afford a reasonable expectation of 
pltf. succeeding at the hearing in making out his 
title. —WHITMORE v. TURQUAND (1860), 1 John. & 
di. 296; 70 1. 1. 759. 

2915. Effect of formal denial.]}—Moncy will not 
be ordered to be brought into ct. upon motion 
before decree, unless it appears clearly upon the 
answer to belong to pltf. Where the admissions 
made by the answer show deft. to bo a trustee of 
money, a mere formal denial of the fact will not 
prevent him from being ordered upon motion to 
bring the moncy into ct.--TJAGELL v. CURRIE 
(1867), 2 Ch. App. 449; 386 L. J. Ch. 448; 16 
i. 'T. 807; 15 W. R. 605, L. JJ. 
aon -—Mentd. Ogilvie v. Curric (1868), 37 L. J. Ch. 

v ° 








2916. Separate property of married woman— 
Restraint on anticipation—Application for seques- 
tration by husband.|—By marriage settlement in 
1856 certain property was settled to the separate 
use of the wife for life, without power of anticipa- 
lion, with divers remainders over. In 1866 the 
wife left her husband, & in 1868 he instituted a 
suit against her in the Divorce Ct. for restitution 
of conjugal rights. Judgment was given against 
the wife with costs. The wife withdrew from 
the jurisdiction, & declined in any way to obey 
the judgment. In Mar. 1870, the husband pro- 
cured from the Divorce Ct. a writ of sequestration 
against the separate property of the wife for the 
costs of the suit. In Oct. 1869, eertain instal- 
ments of dividends & intcrest on the scttled pro- 
perty fell due, & were received by one of the 
trustees, who retained it in his hands. In Dec. 
1869, a hostile suit was instituted by the wife 
against the trustee to compel the payment of 
the dividends & interest in question, & for the 
removal of the trustec, but not asking for the 
general administration of the trust fund. The 
trustee, by his answer, admitted that he had in 
his hands the sum of £5,105 1s. 9d. being the 
greater part of the cntire fund. <A few days after 
filing his answer the trustee filed a bill in the 
Rolls Ct. for the administration of tho trusts of 
the settlement. On motion by the wife, in the 
lirst of the two suits, that the trustee might be 
ordered to pay into ct. the entire sum admitted 
by him to be in his hands :—Held: regard being 
had principally to the restraint on anticipation 
contained in the settlement, the money ought to 
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be paid into ct., notwithstanding the writ of 
sequestration, & notwithstanding that the wife’s 
bill had not prayed the gencral administration 
of the trust fund.—MILLERK v. MILLER (1870), 
18 W. R. 750. 

2917. Admissions contained in letters—Before 
action brought.|—'Trust funds may be ordered to 
be brought into ct. by the trustee, an accounting 
party, upon admissions contained in letters 
written before action brought that he has received 
the money, & a recital to that effect contained 
in the settlement, his cxecution of which as 
trustice has been proved, although there is no formal 
admission in his pleadings or affidavits that he 
has received & holds the money.—ITAMPDEN v, 
WALLIS (1884), 27 Ch. D. 251; 541. J. Ch. 1175 ; 
5L LL. 'T. 3573; 32 W. R. 977, 


Annotations :—Apld. Wanklyn », Wilson (1887), 35 Ch. D. 
Hee Re Beeny, Ffronch v. Sproston (1891), 42 W. i. 





2918. -—— -|—Deft., one of the trustees 
of a settlement, in letters written to pitf., his 
co-trustee, before the commencement of this 
action for the administration of the trusts, ad- 
mitted having received £300, part of the trust 
funds, & invested it in an unauthorised way. 
Pitf., after deft. had appeared in the action, took 
out a summons to have the £300 brought into ct., 
& made un affidavit deposing that he had paid 
the money to deft., & stating the admissions 
contained in deft.’s letters as to its application. 
Deft. did not answer this aftidavitl or adduce any 
evidence. ‘The judge ordered the money into ct. 
on the ground that the letters were a sufficient 
admission within R. S. C., Ord. 32, r. 6 :—Held: 
as deft. had not met the affidavit, there was a 
sufficient admission that the money was in his 
hands.—/’reeman v. Cow (8 Ch. 1). 148) approved 
& followed. Qu.: whether the letters were 
not a sufficient admission within lk. S. ©., Ord. 32, 
Yr, 6.—PoRRETT v. WiHuTE (1885), 31 Ch. D. 52; 
55 L. J. Ch. 7); 58 L. T. 5143 44 W. 1. 65, C. A. 
Annotations :—Apld. Wanklyn v. Wilson (1887), 35 Ch. D. 


180; fe Beeny, Ffrench v. Sproston, [1504] 1 Ch. 499. 
Refd. Re Wright, Kirke v. North, [1895] 2 Ch. 747. 


2919. Admission made by mistake.'!—Under a 
settlement II. was absolutely entitled to a trust 
fund which had been invested on mtge., but which 
was called in by J., the surviving trustee of the 
settlement, in Aug. 1863. At that date J. was in 
partnership with B. in the business of solrs. The 
trust fund was, as LL. alleged, paid by J. to & was 
received by J. & B.’s firm, & was paid into their 
banking aceount. In Dec. 1890 the partnership 
between J. & 13. was dissolved by mutual consent, 
it being arranged that all dcbts due to & owing by 
that firm would be received & paid by B.  Applica- 
tion having been made by HU. to B. to produce a 
security showing the proper investment of the 
trust fund, but without any satisfactory result, 
an action was brought by H. against J. & B. 
claiming that the trust fund should be paid into 
ct.; & consequential relicf. There being an 
admission in S.’s statement of defence & answer 
to interrogatories to the effect that the trust fund 
had been paid by J. into the banking account of 
the firm, thereby making the firm responsible 
for it, the judge made the usual order at chambers 
upon B. to pay the trust fund into ct. A motion 
having subsequently been made before the judge 
in ct. to discharge that order, upon the ground 
tha’, the admission was inserted aL mistake & 
was not in accordance with the fact, the judge gave 
B. leave to amend his statement of defence & 
to put in a further answer to the interrogatories, 
the indulgence being allowed on the terms of B, 
paying the costs:—Held: the discharge of the 
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Sect. 11.—Administration by court: Sub-sect. 9, B. 
(b) & te), C., D. & E. 3; sub-sects. 10 & 11. 
Part IV. Sect. 1.) 


order made in chambers ought not to be granted 
except on the terms of B. paying the money into 
ct.—Ho.iis v. Burton, [1892] 3 Ch. 226; 67 
L. T. 146; 40 W. R. 610; 36 Sol. Jo. 625, C. A. 
Annotations :-—Consd. Re Beeny, Ffrench v. Sproston, [1894] 
1 Ch. 499. Refd. Nutter v. Holland (1894), 71 L. I. 508. 
2920. Admission made orally.|—-The ct. has 
ower to order money to be paid into ct., under 
.8.C., Ord. 32, r. 6, upon an admission of defen- 
dant, even though made orally & not contained 
In any written document.— Re BEENY, KF FRENCH 
v. SPROSTON, [1894] 1 Ch. 499; 63 L. J. Ch. 312; 
707. VT. 160; 42 W. R. 3773 88 Sol. Jo. 235. 
Annolation :~ Refd, Elis v. Allen, [1914} 1 Ch. 904. 


(¢) On whose Application Order Made. 

2921. General rule.|—General rule as to pay- 
ment of money into ct. is that pltfs. must be solely 
entitled, & have such an interest jointly with 
others as to entitle them, on behalf of themselves 
& of those others to have the fund secured. 
FREEMAN v. FAIRLIE (1812), 38 Mer. 29; 86 E.R. 
12, L. ©. 

Annotations :—Apld. Symonds v. Jenkins (1876), 34 L. T. 
277. Refd. Wood v. Downes (1812), 1 Vos. & B. 49; 
Roy v. Gibbon (1844), 4 Hare, 65. Mentd. Airey v. Hall 
(1848), 2 De G, & Sin. 489; Goodchap v. Weaving (1852), 

16 Jur. 686; Macdonald v. Richardson, Richardson v. 

glee (18538), 1 Gift, 81; Lazarus v. Mozley (1859), 1 
7 i Trustee.]|—PAYNE v. CoLLInR, No. 2888, 

ante. 

2923. ——— Against co-trustee.|~-FosTeR  v. 
Hewirr (1837), 1 Jur. 839. 

2924. Cestul que trust.|—Where a trustce of a 
residue had transferred a suin of Consols into his 
own name, & had permitted his cestui que trust to 
receive & appropriate the dividends for a long 
serics of years under a power of attorney, & had 
died without further earmarking the fund, & his 
next of kin refused to meddle in the matter :— 
Held: there was sufficient, evidence to entitle the 
cestui que trust to have the money paid into ct. — 
fe THoRNTON’s ''RUSTS (1861), 9 W. RR. 475. 

2925. Person having contingent interest.) — 
BARTLETT v. BARTLETT, No. 2892, ante. 

2926. In proper case.|-——Ross v. Ross, No. 


2891, ante. 

2927. —-- Where no imputation against 
trustees.]—Right of a party, entitled contingently 
in remainder, to have the trust fund brought into 
court at the hearing, though there be no imputation 
against the trustees.—GOVERKNESSES’ BENEVOLENT 
INSTITUTION v. RUSBRIDGER (1854), 18 Beav. 467; 
52 BK. RR. 184. 

2928. Whether all persons interested in fund 
must apply.]|—On an application for payment of 
money into ct., it was objected that persons having 
an interest were not before the ct. ‘The order was 
made, on the undertaking of pltf. to make them 
parties.—WHITMARSH v. ROBERTSON (1840), 4 
Beav. 26; 49 E. R. 246. 

2929. -}—An order may be made for pay- 
ment of money into ct., although some of the 
persons interested in the mone 
ct.— WILTON v, FITLL (1852), 2 
42K. R. 1088, L. JJ. 


Annotations :—Mentd. Hind v. Whitmore (1856), 2 
458; M‘Cann v. Borradaile (1867), 37 L. J. Ch. 1 


2930. 
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tato, in his hands, may be compelled 
at the suit of his co-exor. & co-tr ; 
on sufficient grounds shown, to pay such 
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cestuis que trust against the trustees to administer 
the trusts of a will, a motion was made by plté. 
that the trustees might be ordered to bring into 
ct. certain sums of stock admitted to form part of 
the trust funds :—Held: (1) the stock must be 
paid into ct., although there was no allegation of 
misconduct or want of confidence in the trustees 5 
(2) tho remaining cestuis que trust were not 
necessary parties to the suit, & it was not requisite 
to serve them with notice of this motion.-— 
Marryatr v. MARRYATT (1854), 2 Eq. Rep. 1188 ; 
23 1.3. Ch. 876; 23 L. T. O.S. 218; 2 W. BR. 576. 
gat ari 4s to (1) Refd. Bromley v. Kelly (1870), 18 


2931. ——— Effect of application by single bene- 
ficlary—_Order made only as to beneficlary’s share— 
Where conduct of trustee proper.|—A _ trustee 
admitted the whole of a trust fund, to a consider- 
able amount, to be in his hands. The conduct 
of the trustce being proper, the ct. will not, on an 
application by one of several cestuis que trust, 
order payment into ct. of more than the aliquot 
share of the particular cestui que trust making the 
application. 

Semble: the ct. has, on such an application by 
any single cestui que trust, authority to order the 
whole fund to be brought into ct., if the ct. shall 
so think fit.—HAMOND v. WALKER (1857), 3 Jur. 
N.S. 686. 

2932. ——— -——-— Whether order made as to whole 
fund.|—-IHITAMOND v. WALKER, No. 2031, ante. 

2938. -——- Motion under R. 8. C., Ord. 32, r. 6— 
Admission of assets by trustee.|—Re Wricutr 
KikKE v. NortH, No. 2905, ante. 


C. Order for Payment Out of Court. 

2934. To trustees—-When estate completely ad- 
ministered.|—~—-Where an estate has been completely 
administered the ct. will, in general, order the 
funds to be paid out to the trustees, & will not 
interfere with their discretion where they are 
agreed.—BuTLER v. WITHERS (1860), 1 John. & I. 
3382; 4.1L. T. 736; 70 E.R. 774. 

2935. With directions as to division.|— 
The ct. will, in certain circumstances, direct 
transfer of funds in ct. in an administration action 
out of ct. to the trustees of the settloment made by 
the will, & will direct them to divide the same & the 
trust estate in their hands, together representing 
the residue of the estate by appropriating the 
investments to & amongst separate sets of trust ees 
of the settled shares ot testator’s children in the 
proportions to which they were entitled under the 
will.— Re Scort, Scorr v. Scorr (1926), 71 Sol. Jo. 
430, 





D. Orders as to Payment of Income. 

2936. Order for payment to cestul que vie-—Sur- 
Viving trustee absconding.|—-A surviving trustee 
of funds absconds: the ct. directs the dividends 
of those funds to be paid to cestuti que vie.— 
WHARTON v. Massey (1770), Dick. 429; 21 HB. i. 
336, L. C. 

2937. Whether order made for payment to some 
trustees only.|——Order under circumstances to pay 
dividends to trustees, or one of them.—SHORT- 
BRIDGE’S CASE (1806), 12 Ves. 28; 33 E. BR. 11, 
ne OF 
2938. |—Upon an investment of money 
paid into ct. in respect of lands taken by a railway 
Ordered, that payment of the dividends 
might be made to the trustees “ or either of them.” 


& 





funds into ct., & also to lodge in ct. 
all securities representing such funds. 
-—DUNPHY v. WALLACE (1863), 56 
N. 8. BR. (1 Old.) 383.—OAN, 


Part 1V.—Duvurttes or TRUSTEES. 


eas CLINTON (1860), 6 Jur. N. S. 601; 8 W. R. 


Annolenon MNLF. Re Carr, Carr v. Carr (1888), 36 W. R. 


2939. -|—The ct. may, if it sce fit, make the 
dividends arising from an investment of a fund in 
ct. payable to one of several trustees.—Re CouL- 
SON'S SETTLEMENT (1867), 17 L. I. 27. 
ogo .| —MILNE v. GiILBART, [1875] W. N. 

2941. |--1t is not desirable as a general 
rule to order income to be paid to trustecs, ‘ or 
either of them,” according to the form in Seton on 
Decrees, p. 88, Sect. 4, No. 2.—J?e Carn, CARR v. 
CARR (1888), 36 W. R. 688. 


E. Sale. 


rie generally, SALE OF LAND, Vol. XL, pp. 52- 
G e 











SuB-sEcr. 10.—EFFECr OF ORDER FOR 
ADMINISTRATION. 

See, generally, Mxecurors, Vol. XXIV., pp. 
799-804, Nos. 8287-8330. 

2942. Power of trustees determined.] --In this 
action for the administration of the trusts of a 
settlement, estates were directed to be sold, &, 
the proceeds being paid into ect., the chief clerk 
certified that the fund in ct. was divisible among 
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three persons A., B., & C. The shares of both B. 
& C. were at different times mortgaged to two 
persons. ‘The second mtgee. in June, 1875, gave 
notice of his mtge. to the trustees of the settlement. 

In Jan. 1877, the first mtgee. obtained a stop 
order on the fund in ct. The chief clerk certified 
that the second mtgee. was entitled to priority 
over the first mtgee. on the ground of prior notice. 
On summons to vary the chief clerk’s certificate :— 
Held: when the ct. took upon itself the administra- 
tion of the fund, the trustees ceased to have any 
power over it, & the stop order must prevail over 
the notice to the trustees.—PINNOCK v. BAILEY 
(1483), 23 Ch. D. 497; 52 L. J. Ch. $80; 48 L. I. 
SLi15 31 W. RR. 912. 


Annotation :—Refd. Stephens v. Green, Green, v. Knight 
{1895} 2 Ch. 148. 


SUB-SECT. 11.—CostTs. 

See, generally, xecurors, Vol. XXI1V., pp. 
423-863, Nos. 8559-9017. 

Costs of legal proceedings 
Sect. 3, sub-sect. 3, arte. 

Costs of application for 
Sect. 3, sub-sect. 5, C., ante. 

Adjustment as between capital & income.|— 
See, generally, SETTLEMENTS, Vol. XJ., pp. 686- 
689, Nos, 2208-2247. 


generally.| — Sec 


directions.| — See 


Part 1V.—Duties of Trustees. 


Scr. J. IN GENERAL. 

2943. Duty to act in trust—& concur in all 
necessary acts.|--O. was appointed, with five 
other trustees, under a deed which provided that 
every act done under the trust should be with the 
concurrence of at least three of the trustees. 
Three of the trustecs advanced part of the trust 
fund to K., one of the parties interested, upon the 
security of an insurance upon his life, in which 
act O. refused to concur. Upon the death of K. 
the insurance oflice, before payment of the money, 
required a discharge from all the trustees, of whom 
only three remained alive, in which discharge O. 
having refused to concur :—Held: he should 
execute the discharge, & concur in all lawful & 
necessary acts to give efiect to the trust.— 





OUCHTERLONY v. LYNEDLUCH (LORD) (18380), 7 
Bli. N.S. 448; 5 BE. R. 839, U. L. 
294-4. While remaining  trustee.}] — 


(1) Trustees & exors. who, for upwards of a year 
after their testator’s dcath, allowed a considerable 
portion of the assets to lie unproductive in the 
hands of a banker who failed, were, under the 
circumstances, charged with the loss. 


(2) A man may renounce a trust or he may 
refuse to undertake it, but having once accepted 
it,. . . he must discharge its duties, so long as his 
character of trustee subsists (LORD BRouUGHAM, 
('.)—Moyvné v. MOY Le (1831), 2 Russ. & M. 710; 
39 E.R. 565, L. C, 

Annotations: .18 to (1) Distd. Johuson v. Newton (18558), 
1] Hare, 160; Wilks » Groom (1856), 25 1. J. Ch. 724. 
2945. Duty not to dispute possession of cestul 

que trust.|---Trustees not to dispute the possession 

of their cestui que (rust.- -ARMSTRONU d. TINKER v. 

PEIRSE (1766), 3 Burr. 18098; 97 E.R. 1159. 
2946. ~— -~ Ejectment of tenant for life—Lia- 

bility of trustees for accidental deficiency in rent. |-— 

Trustees, who joined with remainderman to eject 

cestui que trust for life, not excused from making 

good the whole rent reserved by subsequent 

accidental deficiencies.-- KAYE v. PowrL (1791), 

1 Ves. 408; 80 BE. R. 410, L. C. 

2947. Duty not to dispute title of cestul que trust.] 
-——It is not competent for a trustee to dispute the 
title of his cestui que trust. ~PKARSON v. SMEDLEY 
(1838), 2 Jur. 758. 

2048. Duty to disclose bias or interest—Before 


PART III. SECT. 11, SUB-SECT. 9.—E. 

£. Whether order made upon inter- 
locutory application.}~—TOWNSHEND ?. 
os (1890), 22 N. S. Jt. 423.— 


g- Petition by trustecs of English 
trust—TZ'o scll land in Scotland.}— 
Trustees under an Knglish trust having 
obtained the sanction of tho High Ct. 
of Justice in England, petitioned the ct., 
in the exercise of its nobile officium to 
authorise the sale of certain heritable 
subjects belonging to the trust estato 
which wore situated in Scotland. The 
ct. granted the petition. —— ALLAN’S 
TRUSTHES (1897), 24 R. (Cl. of Sess.) 
718; 34 8c. L. R. 632; 458. L. T. 
381.—-SCOT, 


PART IU. SECT. 11, SUB-SECT. 10. 


h. Z'rustecs directed to bring necessary 
nroperties into possession. |--GUAZAYTAT 
TLUBAIN KHAN wv. YAWAR HUSAIN (1905), 
I. L. R. 28 All 112.—IND. 


PART IV. SECT. 1. 


2947i. Duty nol to dispute tile of 
ceslui que trust.J}—KEquity will not 
yernut a trustee to evict his cestui que 
rust.—SHINE v. Gouait (1811), 1 Ball. 
& B. 436.— IR. 

2947 fi. - -—-.}-—-This ct. looks upon 
the equitable right as if it were the 
ostate: & if the person who has the 
legal title thinks proper to desert bis 
duty, & abandon the party whom it 


was his business to protect, this et. 
will not only compel him to perforn 
his duty, but in the mcantime will give 
to the cestui que trust all tho benefit, 
he would have regularly obtained if 
his trustee had acted properly.— 
MALONE v. GRRAGHTY (1843), 5 1 =e 
hk. 549; 3 Dr. & War. 263; 2 Con. 

noe 235; uffd. (1847), | H. L. Cas. 81. 


2947 iif. .J)--A person who has 
accepted property as a trusice & held 
it as such is not at liberty to dispute 
the title of his cestui que trust, though 
that title be doubtful.—NELIGAN v. 

k. Duties as io management of station 
properties.j;—It is impossible to lay 
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Secl. 1.—ILn general. Sect. 2.] 


accepting trust with discretionary power.| —A 
person, before he accepts a trusteeship, to which 
a discretionary power is annexed, is bound to dis- 
close any circumstances in his ‘situation, which 
give him a bias or an interest against the due 
exercise of that discretionary power. 

If he accepts the trusteeship, without disclosing 
such circumstances in his situation, he cannot 
ufterwards exercise the discretionary authority 
for his own ian es v. ROBINSON (1823), 
1h. 3.0. 8S. Ch. 191. 

2949. Duty to convey—To cestui que trust.] 
Where a trust estate descended to one who refused 
to execute a conveyance to the cestui que trust, 
after it had been approved by his solr., unless he 
were paid a sum of money, the ct. ordered the 
conveyance, with costs against deft.— WatTTS ¢. 
TURNER (1830), 1 Russ. & M. 634; 39 KE. R. 244, 
-|—LLOYD v. WILLINGS (1843), 








1L. T. O. S. 358. 
2951. 
owner of an equitable estate conveyed it to 
trustecs upon trust for sale, & by a deed of even 
date declared the trusts upon which the produce of 
the sale were to be applied. The party, who had the 
more legal estate & no benefici al interest, refused 
to convey it to the equitable trustee, unless the 
persons interested as cesiuis que trust under the 
deed of even date were made parties to the con- 
veyance. Ile was not justified in that refusal, 
but as he had acted bond fide under the advice of 
a® conveyancer of character, the ct. made the 
decree against him, without costs.—ANGILER v. 
STANNALD (1834), 3 My. & K. 566; 31, J. Ch. 216; 


40 W. R. 216. 

2952. —-—-- ———- Trustee refusing to act.]—— 
JEVFERSON v. TYLER (1845), 6 I. T. O. S. 343; 9 
Jur. 1083. 


2953. Duty to produce title deeds— Draft & deed 
paid for by cestui que trust—Trustees ordered to 
deliver draft to cestui que trust.|-—The ct. ordered 
an attorney, who held a deed as trustee, to deliver 
the draft of it to the cestui que trust, who had paid 
for the deed & draft.—#a p. ToLpsworti (1838), 
4 Bing. N. C. 386; 1 Arn. 189; 6 Scott, 170; 7 
I. J. 0. P. 225; 1382 KB. R. 836. 

SON ?’. BATHURST, SHEPHERD 
v. BaTHURST, No. 3058, post. 

2955. Duty to administer trust strictly—Whether 
deviation permitted—In interests of cestuis que 
trust—Necessity to satisfy court that deviation 
beneficlal.|—A trustee is not in all cases, to be made 
liable upon the mere ground of having deviated 
from the strict letter of his trust ; for such deviation 
may be necessary or beneficial to the interests of 
the cestuis que trust; but when a trustee ventures 
to deviate from the letter of his trust, he does so 
under the obligation & at the peril of afterwards 
satisfying the ct. that the deviation was necessary 
or beneficial-—HarRIson v. RANDALL (1851), 
Y IIare, 397; 21 L. J. Ch. 204; 16 Jur. 72; 68 
i. RR. 562. 

A nnotation ; -— Mentd. Rowley v. Rowley (1854), 23 L. T. O. S. 


55. 





2956. ——— ——— Variation of investment—-Onus 
of proof that investment proper.|—-Nornis v. 
Wriaur, No. 8781, post. 

2957. ——— Trust for sale—Sale postponed 
where property increasing in value.]|—MoRRIs v. 
Morris, No. 3130, post. 


down any general peincine s by whieh 
station properties in Australia in 
hands of trustees should be man od, 
or by which the share of profits w 
would belong to the tenant for tite 








| 
-—— To person equitably entitled.]|—The 


as against remainudermen should be 
ascertained as to how capital should 
be preserved, or as to what are to be 
regarded as profits or what as capital being. 
in any given instance but these things 


TRUSTS AND TRUSTEES. 


2958. ——- -——— Direction requiring annual 
accounts—-Trustees Hable for failure to call for 
accounts.|— Where testator gives power to his 
trustees to appoint a factor to the estate who may 
be one of themselves, but directs them to require 
annual accounts, the trustees are guilty of culpa 
lata if they fail to call for annual accounts.— 
CARRUTHERS v. CARRUTHERS, [1896] A. C. 659, 


ee 

2959. Duty of trustee to devise estate—To pre- 
vent vesting in lunatic or person out of jurisdiction. 

-——Semble: a trustee can, & it may often be his 
duty to devise a trust estate to prevent the 
legal estate from vesting in a lunatic or a person 
out of the jurisdiction or in any other person who 
ought not to be a trustee.-—WILSON v. BENNETT 
(1852), 5 De G. & Sm. 475; 21 L. J. Ch. 7413; 19 


L. T. O. S. 243; 16 Jur. 966; 64 E. R. 1205. 
Annotations :—Refd. Hall 7. May (1857), 3K. & J. 585; 
Stevens v. 685; Osborne v. 


Austen ei 3 
Rowlett (1880), 13 Ch. ra 
2960. Duty where Be legal title shown.| 
A trustce is bound to act with reference to the 
trust fund, whenever a clear Icgal title to it is 
shown (PaGk Woupn, V.-C.).—WARTER v. ANDER- 
SON (1853), 11 Llare, 301; 1 Hq. Rep. 266; 21 

L. T. O.S. 219; 1 W.R. 493; 68 H.R. 1289. 

2961. Duty to explain rights to cestuis que trust.] 
— Testator, by his will, gave the residue of his 
property to three trustees, whom he appointed 
exors., upon trust to sell & invest same & to pay 
the income thereof to his widow for life, & after 
her decease, to his children, who were all infants 
at the time of his death. he eldest child attained 
twenty-one in 1839, & the youngest in 1846. 
The three exors. proved the will, but one of them 
almost exclusively acted. The money which 
was the proceeds of the estate was suffered by two 
of the exors. to remain in the hands of the third, 
who ultimately became insolvent. On _ the 
youngest child attaining twenty-one, he, on behalf 
of himself & his brothers & sisters, attempted to 
obtain payment from the acting exor., & in 1848 
wrote to him a letter consenting to receive payment 
of the amount then admitted to be due by annual 
instalments. In 1849, & shortly before the 
insolvency of the acting trustee, a bill was filed by 
all the children against the three trustees for the 
purpose of making them each responsible :—Held : 
inasmuch as it was the duty of the three trustees 
to have explained to their cestuis que trust what 
their rights were, & as they had not done so, there 
was nothing in the conduct of the children to 
deprive them of their remedy against the three 
trustees, who were accordingly declared to be 
jointly & severally lable to make good the 
deficiency.— BURROWS v. WALLS (1855), 5 De G. M. 
& G. 233; 3 Eq. Rep. 960; 254. T. 0.8.18; 3 
W. R. 327 ; 43 E. 1 859, L. C. 

2962. Duty to give name to action on behalf of 
cestui que trust—-Although of opinion that action 
unreasonable.|—A trustee cannot, upon receiving 
a proper indemnity, refuse the use of his name to 
his cestui que trust, for the purpose of prosecuting 
an appeal in the House of Lords, on the ground 
that he thinks such appeal unreasonable, & that 
he is the solr. of the party in whose favour the 
decree appealed from was made.—PAKINGTON v. 
BENBOW (1857), 29 L. T. O. S. 194; 5 W. R. 670. 

2963. Duty to do nothing inconsistent with 
position—Acceptance of inconsistent trusts.|— 


must depend upon the wiso & prudent 
discretion of those who have the 
management of the station for the time 
—Re MooRrn’s Witt FANNING Uv. 


FANNING, [1907] V. L. R. 639.—AUS8. 


Part [V.—DvutTiIEes oF TRUSTEES. 


Where by Act of Parliament lands were vested in | 
trustees upon trust for sale. & subject thereto | 


upon trusts annexing the rents inalienably to the 

earldom of Shrewsbury, & the last earl attempted 

to disentail & devise the property annexed to the 

earldom to the same trustees upon trust for a 

particular claimant, & the trustees accepted that 

trust, & claimed to receive the rents in that cha- 
racter, pending proceedings by pltf. to establish 
his claim to the earldom, a receiver was ordered 
of the estates, if any, vested in the trustees, of 
which the tenants were not paying rent to them ; 

& defts. were put upon an undertaking as to the 

rest, upon the ground that the trusts they had 

accepted under the will were in conflict with the 
prior trusts upon which they held the estates. — 

TALBOT ({ARL) v. Hope Scorr (1858), 4 K. & J. 

1389; 27 L. J. Ch. 273; 31 1. T. O. S. 392; 4 

Jur. N.S. 1172; 6 W. R. 269; 70 KF. RR. 58. 

Annotations :-—Refd. Carrow v. Ferrior, Dunn v. Ferrior 
(1868), 3 Ch. App. 719; Berry v. Keen (1882), 51 L. J. Ch. 
912; Foawell v. Van Grutten, [1897] 1 Ch. 64. 

2964 -|—No fiduciary agent shall, under 
pain of consequences, thoroughly well-known .. . 
intentionally place himself in a position in which 
his interest may conflict with his duty (Richy, 
J.J.).--LAGUNAS NITRATE Co. v. LAGUNAS 
SYNDICATE, [1899] 2 Ch. 392; 68 I. J. Ch. 699 ; 
$1 L. T. 3384; 48 W. R. 74; 15 T. L. R. 486; 7 
Mans. 165, C. A. 

Annotations :- Refd. Merchants’ Fhe Office v. Armstrong 
(1901), 17 T. L. R. 709; Kxploring Land & Minerals Co. v. 
Kolehmann (1905), 94 L. T. 2345 Piercy v. Mills, [1920] 

Ch. entd. J’e National Bank of Wales, [1899] 

2 Ch. 629; Ammonia Soda Co. ». Chamberlain, [1918] 

os 266; Re City Equitable Fire Insce., [1925] 1 Ch. 





- Obtaining personal advantage.]—wSce Sect. 
10, post. 

2965. Duty not to oppose wishes of testator -- 
With regard to cestuls que trust.]-- Testator by his 
will desired his trustee to give up his farm to his 
nephew, pltf., if the landlord would accept him as 
tenant; & in that case he bequeathed to him the 
farming stock. He also gave some real property 
to pltf., & gave legacies & annuities to pltf.’s 
father, nother, & sisters, & other persons, including 
the trustees. One of the trustees of the will 
was steward to the landlord. There were hardly 
any assets to pay the legacies & annuitics if plté. 
took the farming stock, upon which the trustees 
represented the case to the landlord, who left it to 
their decision whether pltf. should be accepted as 
tenant. They accordingly refused to let him be 
accepted, unless he exccuted a deed making over 
the devised real estate to pay the legacies & 
annuities :—l/eld : it was a breach of trust on the 
part of the trustees to endeavour to induce the 
landlord to refuse his consent to pltf. having the 
tenancy, which testator had by his will expressed 
his wish for him to have; & the deed having been 
obtained by means of that breach of trust, must 
be set aside.—-Enuis v. BARKER (1871), 7 Ch. App. 
104; 41 L. J. Ch. 64; 251. T. 688; 20 W. R. 160. 

2966. Duty to protect estate.|—An estate was 
sold under the ct., the auctioneer & surveyor being 
appointed in chambers. The solrs. sent in a bill 
for taxation, claiming the fees they had paid to 
the auctioneer & the surveyor, & also the scale 
charges for conducting the sale, under the Solicitors 
Remuneration Act, 1881 (c. 44), General Order, 
r. 4, sched. 1, Part 1, r. 11, & subsequently with- 
drew the charge in respect of the auctioneer. The 
taxing master disallowed the scale charges, & 
eventually the trustees of the estate took out a 
summons to review the taxation, secking to have 
the scale charges allowed against the estate. The 
solrs. did not appear :—Held: the application 
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being made by the trustees, whose duty it was to 
protect the estate not to seek to charge it, made the 
application too objectionable to be entertained.— 
Woop v. CALVERT (1886), 55 L. T. 53; 34 W. R. 
732. 

2967. Duty to act reasonably.|--A trustee is 
bound to act reasonably (LORD HERSCHELL, C.).--~ 
Re CHAPMAN, FREEMAN v. PARKER (1894), 72 
L. T. 66; 11 T. L. R. 177; 39 Sol. Jo. 217, C. A. 

Duties of representatives.|—Sce ExrecuTons, Vol. 
XXITII., pp. 318 et seq. 

Trustees as members of companies.) — See 
CoMPANIRS, Vol. IX., pp. 199-206. 


Sect. 2.—ACQUAINTANCE WITH MATTERS 
CONCERNING TRUSTS. 


2968. Trustee stranger to cestul que trust—Duty 
to communicate with cestui que trust—-Before 
acceptance of office.|—A party accepting the office 
of trustee, though the form of appointment is 
legally followed, does so at his peril. If he is a 
stranger to the cestuis que trust, it is his duty to 
communicate with them before accepting the 
office.—PEATFIELD v. BENN (1853), 17 Beav. 522 ; 
23 L. J. Ch. 497; 2 W. RR. 68; 51 BK. R. 1187. 

2969. What trustee should ascertain— Whether 
fund got in-—Covenant to settle after-acquired 
property.}—-Re STRAHAN, Ey p. GEAVES, No. 3757, 
0st. 

; 970. — - Notice of incumbrances—Duty to 
inquire of old trustees.|—-It would introduce a 
a@ new liability very hard indeed upon trustces, if 
they are to be fixed with any consequences for the 
want of making that inquiry [inquiry whether the 
old trustees had received notice of incumbrances] 
(JAMES, I...3.).—PHLPPS v. LOVEGROVE, PROSSER v. 
Puipps (1873), L. R. 16 Hq. 50; 42 L. J. Ch. 892 ; 
28 L. T. 584; 21 W. f. 590. 

Annotations -—Refd. Newman 7. Newman (1885), 28 Ch. D. 

6743; Low v. Bouverie, [1891] 3 Ch. 82. 

2971. - .|—New trustees are not 
fixed with notice through retiring trustees of incum- 
brances affecting the trust estate, of which no 
notice appears amongst the trust documents, & the 
existence of which, though known to the retiring 
trustees, is not disclosed to them. 

When persons are asked to become new trustecs, 
they are bound to inquire of what the property 
consists that is proposed to be handed over to 
them, & what are the trusts. They ought also to 
look into the trust documents & papers to ascertain 
what notices appear among them of incumb: ances 
& other matters affecting the trust (KEKEWICH, J.). 

TIALLOWS v. Lioyp (1888), 39 Ch. D. 686; 58 
Ju. J. Ch. 105; 59 L. T. 608; 37 W. RR. 12. 

2972. - - Duty to examine trust docu- 
ments.|— HALLows v. LLoypD, No. 2071, ante. 

2973. -- — Extent of trust property.|—In a 
partition action an ordcr was made directing the 
taxation of the costs of the parties, including 
in the costs of defts., the trustees, ‘‘ one moiety 
of any costs, charges, & expenses property incurred 
by them as trustees of the will of testator beyond 
their costs’ of the action. The taxing master 
disallowed the costs of former trustees, who were 
dead, paid to the exor. of the survivor in con- 
sideration of his transferring the trust property, 
also costs of examining into the state of the trust 
property, & the validity of the donee of the power 
in appointing. On summons to review taxation : 
—Held: it was not only the right, but the duty, 
of the new trustees to see what the estate consisted 
of & that the power was properly exercised.— 
HARVEY v. OLIVER (1887), 57 .. T. 239. 


Itt 
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Sect. 2.—Acquainlance with matters concerning 
trusts, Sect.3: Sub-sects. 1 & 2.] 








2974. j—Hathows v. Lioyp, No. 
2971, ante. 
2975. -—-- Terms of trust.) Hainows v. 


LLOYD, No. 2971, ante. 


Secr. 3.—POSSESSION AND PRESERVATION OF 
TRUST PROPERTY. 
SuUB-SECT. 1.—POSSESSION. 

2976. Trustees must obtain possession of pro- 
perty.|- -Trustees charged with a loss occasioned by 
their negligence, though without any corrupt motive. 

The property would not have been in a situation 
to sustain that loss, if it had not been for their 
neghgence. 

If they had taken possession of the property, it 
would not have been in his possession (GRANT, 
M.R.).-—CArFFREY v. DARBY (1801), 6 Ves. 488 ; 
31 BK. R. 1159. 

Annotations -—Mentd, Jones v. Dwyer (1812), 15 Kast, 21; 
Smith v. Topping (1833), 2 Nev. & M. K. B. 421; Thomp- 
sou v. Hopper (1858), WH. B. & Iu. 1038. 

2977 | —Lrustees are hable for not taking 
proper steps to get the trust fund transferred into 
their names.— M‘'GACHEN v. DEW, DEW 1. 
M‘GACHEN (1851), 15 Beav. 84; 651 EK. R. 468. 

2978. ——-.|— By a marriage settlement, a debt 
due from A. was assigned to A. & B., upon trust, 
“with all convenient speed,” to get in & invest 
in Consols. For two & a half years B. took no 
steps to get inthe money, & A. then became bkpt. 

Hleld: 3B. was responsible for the loss. - GROVE 
v. Prick (1858), 26 Beav. 103; 53 i. R. 836. 

2979. —— Person having possession unable to 
pay—No proof of ale ak -A marriage settle- 
ment made mm 1811, recited that the husband was 
entitled to 20,000 rupees secured by a note of 
the Kast India co. ; & 10,000 rupees, part thereof, 
were thereby assigned, with certain property of 
the wife, to the trustees of the settlement, upon 
trust, for the husband & wife for their lives, with 
remainder for the children of the marriage. One 
of the trustees died 81x weeks after the settlement 
was made. The husband died in 1819 & the wife 
in 1822. The trustees did not, nor did the 
survivor, take any step during the lifetime of the 
husband to recover the 10,000 rupees. After 
they had attamed their ages of twenty-onc years, 
the children filed a bill agaist the sur viving trustee 
& the representatives of decoased trustee, for an 
account of the trust funds, charging them with 
the 10,000 rupees. Under a reference to the 
master, to inquire whether deft. might, due by 
diligence, have received or got in the 10,000 sicca 
rupees, deft. produced evidence showing it to have 
been the common belief of persons who knew the 
husband, that he was not possessed of any such 
property, but no proof was given that the husband 
was insolvent; & the ct. charged the surviving 
{rustee with the fund, & interest from the death 
of the wife, & directed a reference to inquire the 
value of the 10,000 rupees at the time of the 
settlement. The representative of the trustee 
who died six weeks after the making of the settle- 
ment was not a necessary party, such trustee not 
having possessed any part of the trust funds, & 
not being chargeable with the default.—SImMEs v. 
Eyre (1847), 6 Hare, 137; 67 BE. R. 1113. 

2980. ——- Power to leave outstanding with 


PART IV. SECT. 3, SUB-SECT. 1. 

29761. Trustees must obtain possession 
of property.) —~Under the Mahomedan 
law possession in as necossary in the 


case of trusts as in the case of gifts— 
not necossarily direct possession of the 
premises, but the best possession of 
which the property is capable at the 
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consent of beneficilary—-Consent not retrospective.] 
~—-By a marriage settlement in 1834 the husband 
gave a bond for £2,000 to the trustees, to be paid 
within six months of the marriage; to be left 
outstanding with the consent in writing of the 
wife & husband; & to he called in with the like 
consent. Another debt of £4,000 was included 
in the settlement. The £2,000 was never got in. 
The husband became bkpt. in 1536; the trustee 
proved for the debt, but afterwards joined in a 
supersedeas, on the bkpt. guaranteeing to his 
creditors 16s. 6d. in the pound. The other 
creditors were so paid; the trustees never took 
their compensation. In 1838 the wife & husband 
gave a written consent that the debt should remain 
out on the husband’s bond. No other consent was 
ever given. The husband was again bkpt. in 
1847. In 1834 the trustees, had at the instance 
of the husband, having no power to invest in the 
purchase of Jands, purchased copyhold land & 
buildings with part of the £4,000. The husband 
erected new & valuable buildings on the land at 
his own expense, increasing its value far more 
than £2,000. here was no evidence to connect 
this outlay with the discharge of the bond debt: 
—-Held: the trustees were hable for not getting 
in the money before 1836 if there was no consent ; 
(2) the wife’s consent in 1838 was not retrospective. 
-~ Wiles v. GRESHAM (1854), 2 Drew. 258; 2 
Kq. Rep. 560; 23 L. J. Ch. 667; 2 W. R. 355; 61 
K. R. 718; on appeal, 5 De G. M. & G. 770, L. JU. 
Annotations: .f% to (1) Apld. Re Dearc, Deare v. Deare 

(1895), 11 T. L. TR. 183. Generally, Refd, Andrews rv. 

M’Guttog (1856), 11 App. Cas. 313. 

2981. — -~ Recital of transfer in marriage settle- 
ment— Transfer not effected.|—-A marriage 
settlement of 1807, executed by all parties, 
contained a recital of the transfer of a sum of stock 
into the name of trustees. The stock never was 
transferred. The trustees died, one in 1827, 
the other in 1840. The person who ought to have 
transferred the stock became bkpt. in 1848, & 
died in 1851, only a fourth part dividend being 
got in under his bkpcy.:— Held: a bill filed in 
1855 by a child of the marriage, who had attained 
twenty-one years in 1839, was not too late; & 
the estates of the two trustees were declared to 
be jointly & severally liable.—Srory v. Gapr 
(1856), 2 Jur. N.S. 706. 

a ;—Apld. Brittlcbank v. Goodwin (1868), L. lh. 

2982. - Unless injurious to beneficiaries—Dis- 
cretion of trustee.|—-Now, the next question is, 
was there improper neglect ? Was thero neglect 
in realising the trust fund? I have read the 
evidence of [the witnesses] & they all satisfy me of 
one thing that it would have been impossible to 
have drawn out & realised the whole of this fund 
without creating the immediate bkpcy. of W. 
It clearly, therefore, was not his duty to do that, 
because by doing that he would have ruined W., 
who was one of the objects of the trust, & would 
have ruined & done great injury to W.’s children, 
who were also objects of the trust. No man can 
say he did not exercise a sound discretion in not 
attempting to draw out the whole of the fund, 
when drawing it out, or attempting to draw it 
out, would have been attended with consequences 
such as I have stated (Lorp LyNpuuRST, O.).— 
Warp v. Warp (1843), 2 H. I. Cas. 777, n.;3 9 
BK. R. 1287, O. L. 
Annotation :—Refd. 

G. M. & G. 563. 





Paddon v. Richardson (1855), 7 De 


time, either actual, symbolical or 
constructive.—-MOOSABHAI ¥. YACOO- 
vent (1965), I. L. R. 29 Bom, 267.— 
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2983. ——~— Debt due from one trustee left out- 
standing—Indemnity clause does not exonerate 
trustee.|—-The usual indemnity clause does not 
exonerate one of two trustees from a loss occasioned 
by debt duc from the other, having been suffered 
to remain outstanding.—-MuUcKLOW v. FULLER 
(1821), Jac. 198; 387 EB. R. 824, L. C. 

Annotations :—Expld. Re City Equitable Fire Inace., [1925] 

1 Ch. 407. " : 

Paddon v. ienerentard g55y bee ( Moe age 


. F G 
Re Lord & Fullerton (1895), 65 L. J. Ch. 
Stiles v. Guy (1849) 1 He gee agg0° Ch. 184 Menta. 


Power to leave money in business.]—Sve 
sect. 11, post. 


~~~ Duty to bring action to obtain possession.}— 
See Nos. 3005-3013, post. 


SUB-SECT. 2.—PRESERVATION, 
2984. Duty of trustee as to preservation—Mort- 
gagor trustee.|—— BURGH v. FRANCIS (1678), Cas. 
temp. Finch, 28 ; 3 Swan. 536, n. ; 23 E.R. 16, L. C. 


Annotations :-—Consd. Whitworth v. QGaugain (1846), 1 
Ph. 728. Refd. Rovs v. Army & Navy Hotel Co. (1886), 
34 Ch. D. 43. Mentd. Pigott v. Nower (1677), 3 Swan. 
534, n.; Ray v. Sherwood & Ray (1836), 1 Curt. 173; 
Bugden v. Bignold (1843), 2 Y. & C. Ch. Cus. 377. 


2985. Liability for breach of duty—Trustee 
releasing security without consideration.] — A 
trustee in a recognisance releases it without any 
consideration. l)ecreed to pay the principal & 
interest not exceeding the penalty.- JEVON v. 
Busuy (1685), 1 Vern. 342; 23 E.R. 508, L. C. 
Annotation :—~ Refd. Goodright d. Hoolv v. Sales (1767), 


2 Wils. 329. 

2986. ———- Money left with banker— 
Absence of security.|— Trustee for children under 
a marriage settlement, who was to take the best 
security, takes personal security, & lodges the 
money in the hands of a banker without taking 
bond; for money of his own he took bond: 
The banker fails. This is gross negligence in 
trustee & shall make him liable, & it is no excuse 
to say he could get no good mortgage security ; 
for then he should have placed it on public 
security.— ANON. (1774), Lofit, 493; 98 fF. R. 764, 

2987. - — Trustee leaving country 
after depositing.|- Breach of trust by allowing 
moneys appropriated by trustee for a particular 
purpose, to remain in hands of bankers in India 
after trustee had quitted that country. Brown 
v. CLARK (1837), 1 Jur. 838, L. C. 

2988. ——_— Retiring trustee—-Transfer of 
property to trustee incompletely appointed.]—A 
retiring trustee transferred stock into the name of 
a proposed new trustee, whose appointment was, 
however, never completed. The latter subse- 
quently sold out the stock, & allowed the cestuis 
que trust to misapply the proceeds :—/Teld: the 
retiring trustee was chargeable with a breach of 
trust in transferring the stock.—PEARCE v. 
PEARCE (1856), 22 Beav. 248 3 25 1. J. Ch. 808 ; 
28L. T.O0.S. 34; 2 Jur. N.S. 8435 52 1. R. 1108. 

2989, —— Trustee removed by court— 
Failure to pay fund to new trustees within reason- 
able time.|]—-A trustee was removed by decree of 
the ct., & ordered to pay the balance of the trust 
fund in his hands to the new trustees appointed 
by such decree; but no time was fixed by the 
decree for the payment. The retiring trustee, 
having omitted for some weeks tu make the pay- 
ment ordered, a correspondence took place between 
his solr. & the solrs. of the new trustees, who in 











PART IV. SECT. 3, SUB-SECT. 2. 
_1. Duty of trustee as to preserva- 
tion.)—Trustees have no uty to 
erform as to land except to guard it 
rom waste.—He DURBRIDGE (1877), 


m. 
deft. 


3 V.L. RR. (Eq.) 21.—AUS. 

-——~ ./-Provision in a will that 
should hold land, etc., in trust 
to cultivate, demise, let & manage 
the same to the best advantage for 
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their last letter fixed a day by which they said 
the payment must be made. Shortly before the 
day so fixed, the bank in which the trust balance 
had been deposited by the retiring trustee failed : 
—Held: the retiring trustee was personally liable 
to make good the fund to the trust estate.—LuN- 
1AM v. BLUNDELL (1857), 27 L. J. Ch. 1793 4 
Jur. N.S. 3; 6 W. R. 49. 

2990. ——— Information of intended breach 
given to cestui que trust.|—It is the duty of a 
trustee to observe the trust & to preserve the pro- 
perty for the benefit of those entitled in remainder, 
& he cannot be permitted to escape from the 
liability incident to that duty simply by informing 
his cestui que trust that he has committed, or 
intends to commit, a breach of it.—LirE ASSOCN. 
OF SCOTLAND v. SIDDAL, COOPER v. GREENE 
(1861),3 DeG. FL & J.583; 443.1. 311; 7 Jur. N.S. 
785; 0 W. RR. 541; 45 BK. RR. 800, LC. & L. Jd. 

Annotations :—Reld. Buckmaster v Nuckmaster (B86) 
55 VT. 279; Evans» Benyon (1887), 37 Ch. D. 329: Lvell 
v Kennedy, Kennedy v Lyell wee), 14 App Cas 437; Soar 
v Ashwell, {1803} 2 Q 2B 3903 Price v. Philllps (1891), 11 


LR. 8&6) Mentd. Re Curr’s Trust (1871), 19 W. R. 6753 
Iivans v Davis (1275), 10 Ch D 717 


2991. —~—— Trustee delaying payment of 
money when requested.|—(G., being entitled to a 
share of an estate, went abroad leaving a power of 
attorney to receive such share. The estate was 
sold, but the purchaser requiring G.’s confirmation, 
his share was deposited in the names of E. & LP. 
in the bank on a declaration of trust. On the 
conlirmation arriving, EK. was repeatedly applied 
to for more than four months but neglected to 
hand the fund over, alleging a difficult y in making 
out the account ; the bank failed, & the money 
was lost :—Held: KE. was liable to restore the 
money with interest & pay the costs, P. being 
always ready to hand over.—GoOUGH v. ETTY 
(186), 20 TL. T. 358. 

2992. - - Fraud of trustee’s solicitor.|-—- 
(1) Semble: a trustee is liable for the loss of a 
trust fund caused by his solr. having committed 
a fraud on the occasion of the investment of the 
fund on mige. 

(2) Upon the oceasion of the investment of a 
trust fund on mtge., the trustee employed the same 
solr. asthe mtgor. Subsequently he had reason to 
suspect the sufficiency of the security, but took no 
steps to inquire into the matter. It afterwards 
turned out that the solr. had practised a fraud on 
the trustee, & that the security was insufficient :— 
Held: the trustee was liable for the loss occasioned 
to the trust estate.—SuTTON v. WILDERS (1871), 
L. R. 12 Eq. 373; 411. J. Ch. 3803 25 I. T. 292 ; 
19 W. R. 1021. 

29938. Assignment of insurance policy 
to sole new trustee.|—-Hy a marriage settlement 
the husband assigned a policy of assurance on his 
life to the two trustees of the settlement, & cove- 
nanted to pay the premiums. One trustee dis- 
claimed ; & the other, by assigning the policy 
to a single new trustee, enabled the husband to 
mortgage & dispose of the policy & a bonus 
thereon :—Held : such breach of trust being an 
act of commission & not of omission only, the 
trustee so assigning to the new trustee was liable 
to pay to the trust estate the money actually 
received for the policy.—KINGDON v., CASTLEMAN 
(1877), 46 L. J. Ch. 448; 361. T. 141 5 25 W. R. 346. 

2994. Money left with solicitors.|— 
Trustees held liable for breaches of trust in leaving 
money in the hands of a solr. who made away 




















testator’s daughter, without impeach: 
ment of waste :—JHield: not to exone- 
rate the trustee from responsibility 
for wasting the trust property, but 
simply to empower him to do such 
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with it, & the ct. refused to grant them relief 
under Judicial Trustees Act, 1896 (c. 35), 8. 3, 
on the ground that, though they had acted 
honestly, they had not acted reasonably.— 
WILLIAMS v. Byron (1901), 18 T. L. R. 172. 

2995. Trustees of underlease—Duty to 
obtain compensation clause for right of renewal— 
In Act before Parliament to make new street.|— 
Trustees of an underlease of church property 
authorised to take steps to obtain a clause for 
compensation for their tenant right of renewal 
inserted in an Act pending in Parliament, to make 
a new strect, which would require part of the 
propcerty.— JONES v. POWELL (1841), 4 Beav. 96 ; 
49 E.R. 274, 

2996. ——- — Prevention of Improper charges.|— 
A person creating a trust has a right to expect of 
his trustee that he will be viligant in seeing that 
no improper charges are made, & in the case of 
aw solr.’s bill of costs, although the taxing master 
aids a trustee in scrutinising the bill, yet he does 
not alter the duty of the trustee to do so himself. 
The rule above stated is applicable to cases where 
there are more than one trustce, also to those where 
one trustee acts as solr. at the request of the 
others, & at the request & with the sanction of 
the costui que trust.—BROUGUTON v. BROUGHTON 
(1855), 5 De G. M. & G. 160; 25 L. J. Ch. 250 ; 
1 Jur. N. S.965 ; 43 H.R. 831 3 sub nom. BROUGH- 
TON v. WilTE, BROUGHTON v. BROUGHTON, 26 
.T. 0. 8S, 54; 83 W.R. 602, L. 6. 

Annotations :—Mentd. Nicholson v. Tutin (1857), 3 Jur. 

N.S. 235; Pollard v. Doyle (1860), 3 L. T. 432 ; 





Crosskill 
vv Bower, Bower v. Turner (1863), 32 Beav. 86; Re 
Barber, Burgess v. Vinicome (1886), 34 Ch. D. 773 Re 
Comellis, Lawton v. Ilwes (1887), 34 Ch. D. 675; Fiold 

Hopkins (1890), 44 Ch. D. 524; Re Doody, Fisher v. 
ijoody, Hibbert v. Lioyd, [1893] 1 Ch. 129; Re Andrew, 
Mellor & Smith (1895), ao Sol. Jo. 363 ; Bath v. Standard 
hand Co., [1911] 1 Ch. 618. 


2997. -——— Assignor of insurance policy unable to 
pay premiums—tTrustees authorised to sell.|—-A 
husband, on his marriage, assigned a policy on his 
life to trustees as a provision for his wife, but he 
afterwards hecame unable to pay the premiums. 
The ct. authorised the trustees to sell the policy 
& accumulate the produce.-—ITInn v. TRENERY 
(1856), 23 Beav. 16; 563 HH. R. 7. 

A pointer :— Refd. Rte Welly, Boyer v. Maclean, [1903] 1 


eM 


2998. —- -— ---— Trustees having no fund to pay 
premiums.]—By a marriage settlement, the hus- 
band assigned a policy on his life to trustees & 
covenanted to keep it up. he trustees neglected 
either to obtain possession of the policy or to give 
notice to the office, & the policy was mortgaged 
by the husband & afterwards sold & surrendered. 
The husband appearing to have been in insolvent 
circumstances, & unable to keep up the policy, 
& the trustees having no available funds for the 
purpose: Held: tho trustees were not liable for 
the loss. 

The only thing which they could have done 
would have been to sue J., but if he was unable 
to pay that would have been a useless proceeding. 

. I cannot therefore charge the trustees 
(ROMILLY, M.R.).—HornpDAy v. PETERS (No. 3) 
(1860), 28 Beav. 603; 54 E.R. 498. 


Annotations :—Distd Kingdon v. Castloman (1877), 46 
L. J. On. 448. wr tee Re Brogden, Billing v. Brogden 
(1888), 38 Ch. Dp. 

sents as he could do if a tenant who was 

not accountable for waste.~ VERNON 

br, SEAMAN (1876), I. EB. D. 190.—CAN. 


made several agreements for sales, 
which were rendered abortive by the 





refusal of the widow of settlor to bar Yo. v. 
her dower :—ZJ/eld : CAN. 
not liable for deterioration of the 
n. ~-—.]—-A trustee for sale having property. the decrease in value not 
aving occurred through any default 
of his.--KDINBURGH Lire ASSURANCE | S, GC, 
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2999. ——— Use by tenant for Life of settled 
chattels—Upon undertaking not to pledge.|— 
Jewellery & other articles were given’ by deed 
to trustees in trust, after the death of a person 
who had the use of them for life, for sale, & the 
proceeds of the sale to be held in trust for an infant, 
with a gift over in the cvent of the infant dying 
under twenty-one. ‘The tenant for life threatened 
to pledge them, & the trustees refused to deliver 
them to her :—Held: they were bound to deliver 
them to her, she undertaking not to pledge them. 
—KAy v. WATKINS (1869), 17 W. R. 988. 

8000. Cultivation of property.|—EGMONT 
(EARL) v. Smits, Smirga v. [GMonr (HARL), No. 
3358, post. 

3001. —-——- Primary duty to protect.|—-(1) The 
primary duty of trustees 1s to protect the trust 
fund, &, before they can claim the benefit of any 
charge or right of retainer against the interest of 
a married woman in the fund, they must show 
that such charge or right of retainer was created 
by her with a full knowledge of all the circum- 
stances. 

(2) Semble: the separate estate of married 
women is only affected by breaches of trust where 
they have actually been actors in the transaction ; 
not| where they have merely acquiesced in or 
approved of the breaches of trust.—SAWYER vt. 





SAWYER (1885), 28 Ch. 1D. 595; 64 L. J. Ch. 444 ; 
52 J. T. 292; 33: W. RR. 40383; 1 T. L. RR. 265, 
C. A. 


Annotations :—Consd. Re Holt, te Rollason, Holt v. Holt, 
(1897] 2 Ch. 525. Refd. Re Somerset, Somerset v. Poulett, 
[1894] 1 Ch. 2313 Mara v. Browne, [1895] 2 Ch. 69; Mox- 
oa oe (1899) 1Q. 3B. 480; Fletcher v. Collis, [1905 } 
3002. -—~-— -.|—The duty of a trustee is 

properly to preserve the trust fund, to pay the 

income & the corpus to those who are entitled to 
them respectively, & to give all his cestuis que 
trust, on demand, infomnation with respect to the 
mode in which the trust fund has been dealt with, 

& where it is (LINDLEY, L.J.). 

Iu is no part of the duty of a trusteo to assist 
his cestui que trust in selling or mortgaging his 
beneficial interest & in squandering or anticipating 
his fortune & it is clear that a person who proposes 
to buy or lend money on it has no greater rights 
than the cestui que trust himself. There is no trust 
or other relation between a trustee & a stranger 
about to deal with a cestui que trust & although 
probably such a person in making inquiries may be 
regarded as authorised by the cecsiut que trust to 
make them, this view of the stranger’s position 
will not give him a right to information which the 
cestui que trust himself is not entitled to demand 
(LINDLEY, J.J.).— Low ». BOUVERIE, [1891] 3 Ch. 
82; 601L.J. Ch. 594; 65 L. T. 533; 40 W. R. 50; 
7T. L. R. 582, C. A. 


Annotations :—Retd. Flkington v. Hiirter, ee) 2 Ch. 
452; Re Tillott, Leo v. Wilson, [1892] 1 Ch. 86; Re 
Wyatt, White v. aoe [1892] 1 Ch. 188; Le Lievre & 
Dennes v, Gould, [1893] 1 Q. B. 491 Ward v. Duncombe 
(1893), 69 L. T. fat: Oliver v. Bank of Hingland, { {1902} 
1 Ch. 610: Porter 2. Moore, [1904] 2 Ch a ae 
Parent [1912] 3 K. BR. 282; Nocton vw. Ashburton, us 14) 
A. , 932 ; Banbury v. Bank of aout: [1917] 
a00 Pierson v. Altrincham U. CG. (1917), 86 L. J 4g 
969: Kverett v. Griffiths, 11920) 3 K. B. 163. Me ata. 

Balkis Consolidated Co, v. Tomkinson She 42 W. 

204; Williams v. Pinckney (1897), 67 L. J. Ch. at 

Whittington ». Seale-Hayne (2900), 82 lL. T. 49; White- 

church v. Cavanagh, [1902] A. C. 137 ; Exploring Land & 
Minerals Co. v. Kolekmann (1908), 04 'L. T.234; Hv. H., 

{1928} P. 206. 





ALLEN (1876), 23 Gr. 230.~- 
the trustee was 

Right to’ raise money to 
preserve property. |-—-STRANRAER ORIGI- 
NAL SRCKSSION CONGREGATION, [1923] 


722.— SCOT. 


o-oo 


Part 1V.—Duriges or TRUSTEES. 


3003. --—-- Care of title deeds—Duty to deposit 
in safe place—Deeds frequently referred to left with 
solicitor.|—-(1) It is the duty of trustees to keep 
trust deeds under their own control, & to sec that 
they are deposited in a place of safety so that 
no one else can take them away. But to this 
obligation there must be reasonable limits & 
where the deeds have to be frequently referred 
to, e.g. for the purpose of realising the trust estate, 
it is proper for them to be in the custody of the 
solr. to the trustees. 

(2) In the case of bonds & certificates payable 
to hearer the trustecs alone are responsible for 
their safe custody, & are not justified in leaving 
them under the control of a solr. or any other agent, 
but must deposit them in some safe place where 
they cannot be got at without the consent of the 
whole body of the trustees.—MteELD v. FIELD, 
11894) 1 Ch. 425; 63 1. J. Ch. 233; 69 L. T. 826; 
42 W. R. 346; 10 T. LR. 1313 8 R. 201. 
Annotation :—-As to (2) Distd. Re De Pothonicr, Dent v. De 

Pothonier, [1900] 2. Ch. 529. 

8004. Care of bonds & bearer certificates. |— 
Firty v. FIELD, No. 3003, ante. 

~ Duty to insure.|—Scre SETTLEMENTS, Vol. 
XIL., pp. 680, 68], Nos. 2158 2171, 





Sub-sEcr. 3.—INSTITUTION OF LEGAL PRO- 
CEEDINGS. 

3005. Duty of trustees to take legal proceedings— 
To obtain money due on covenant in marriage 
settlement—Money left outstanding with consent 
of cestuis que trust--Application by cestuis que 
trust to call in money.|—Whcre by the terms of a 
marriage settlement a trustee was to compel 
payment ol a sum of money due on covenant, but 
by consent of the cestui que trusts the money was 
left outstanding on that security. Upon their 
subsequent application to have the money called 
in & invested :— Held: the trustee was bound, 
if necessary, to enforce payment by an action 
on the covenant, without requiring any indemnity 
from the ces(uis que trust; & in default of so doing 
he was compelled to pay the costs of a suit: brought 
ayainst him to enforce the exceution of the 
covenant.— Kirsy v. Massy (1839), 38 VY. & CC. [ex. 
205; 8 L. J. Hx. Kq. 338; 3 Jur. 221; 160 BK. KR. 
714, 

3006. —- ——-~ Covenantor unable to pay whoie 
sum-—-Trustee liable for amount which might have 
been obtained.|—-A., on his marriage with B. by his 
marriage settlement covenanted with a trustee, 
that he would on Martinmas day 1824 pay £10,000, 
the trusts of which were to be for A. for life, 
with remainder to B. for life, with remainder to the 
children of the marriage, & in default of children, 
for the persons therein mentioned. A. died in 
1836, without having performed the covenant. 
After A.’s death a suit was instituted by IB. 
against the trustee, to make him personally liable 
for the non-performance of the covenant. <A 
reference was made to the master to inquire 
whether A. was of ability, after 1824, to pay the 
£10,000, or any part of it. It appeared that A. 
had for seven years after 1824 an income of £1,800 
a& year, but that he had no other property than this 
income, & that he had always lived up to or 
exceeded his income. ‘The master found that A. 


PART IV. SECT. 3, SUB-SECT. 3. 


Pp. Duty ef trustee to take legal pro- 
ceedings—T'o test validity of lease.|— 
Where the beneficiaries consented, the 


ot., upon an originating summons, 


gave the trustecs Jeave to ning an 
action to test the validity of a lease of a 
portion of the trust property, 
carefully abstained from going into 
the question of its invalidity, or the 
chance of success in impeaching it.— 
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was of ability during these seven years to have paid 
£4,200 in part performance of the covenant. No 
exceptions were taken to the report. On the 
hearing of the cause on further directions :-—J/eld : 
the trustee was liable to pay £4,200, & had the 
report been excepted to, it would have been con- 
firmed.—MAITLAND vt. BATEMAN (1844), 13 L. J. 
Ch. 273; 8 Jur. 926. 

An atton - Refd. Fonwick v. Greenwell (1847), 10 Beav. 


3007. - - All cestuis que trust of age— 
Duty to consider wishes of eestuis que trust.] — 
BRADBY ?. WHITCHURCH, [1868] W. N. 8]. 

3008. - -- —~--.]—Trustces made personally 
responsible for the consequences of their neglect 
to enforce a covenant contained in a marriage 
settlement. 

By a marriage settlement it was covenanted & 
agreed, that £5,000 Consols, part of the wife’s 
property, should be transferred to trustees, upon 
certain trusts for the husband, wife, & children. 
At the time of the settlement, a sum of £4,046 was 
standing in the name of the wife; but the trustees 
took no steps to enforce a transfer, & it} was sold 
out & misapplied by the husband :- Held: the 
trustees were personally responsible for the loss. 

Where trustees are sought to be charged with a 
breach of trust by reason of their omission, the 
ct. takes care to see, before the trustee is charged, 
that it was within his power to perform the act 
which it was intended he should do (LORD LANG- 
DALE, M.R.).—FENWICK v. GREENWELL (1847), 10 
Beav. 412; 11 Jur. 620; 50 H.R. 640. 
allen :—Refd. Macnamara v. Carey (1867), 15 W. BR. 


3009. - —.|--A marriage settlement, 
executed in 1816, contained covenants by the 
husband to pay £3,000 within three years to the 
trustee, or, in default, to secure this sun by mtge. 
of certain real estate. This sum was to be held 
on trust for husband & wife successively for life, 
with remainder to theirissue. Nosteps were taken 
by the trustee to enforce the covenants, & in 1846 
he acted as solr. on a sale by the husband of the 
real estate bound by the covenant. In 1848 the 
trustee died. His extrix. & devisees had notice 
of the breaeh of trust. In 1852 the husband 
became bkhpt.. The extrix. of the trustee refused 
to prove for the trust sum under the bkpcy., 
though requested so to do by the bkpt. In 1865 
new trustees of the settlement were appointed 
by the ct., but their claim against the bkpt.’s 
estate was rejected as barred by lapse of time. 

The husband died in 1866. ‘'wenty years after 
the death of the trustee the bkpt.’s widow & 
children filed a bill against the representatives of 
the trustee to make his assets liable for the loss 
of the trust fund :--/leld: the omission of the 
trustee to enforce the covenants was a clear breach 
of trust, & lapse of time was no bar to the rights of 
the cestuis que trust against his assets, as his 
representatives had, upon his death, notice of the 
breach of trust.-- WOODHOUSE v. WOODHOUSE 
(1869), L. R.8 Eq. 514; 381.3. Ch. 4813 201. 7. 
209; 17 W.. RB. 583. 
iinnotation :— Refd. Writish Mutual Investment Co. v. 

Smart (1875), 10 Ch. App. 569, n. 

3010. - — To obtain possession of trust funds — 
Unless well founded belief that action fruitless.|— 
TIOBDAY v. PHTERS (No. 3), No. 2998, ante. 

3011. - — ---— Onus of proof on trustees. | 


FirZGQERALD ov. SAIUTIE 
V. i. R. 467.- AUS. 


q. --—~ To recover trust properly. | 
—MILLAR’S ‘I'RUBTEES vu. POLSON 

















(L889), 35 
but 
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Sect. 3.—Possession and preservation of trust pro- 
perty : Sub-sect.3. Sects. 4 & 5.) 


—Itis the duty of trustees to press for the payment 
of the trust funds to them, & if they are not paid 
within a reasonable time to enforce payment by 
legal proceedings; & it is especially their duty 
to take action romptly if by the terms of the trust 
payment has been deferred to the expiration of 
a specified time. 

The only excuse for not taking action to enforce 
payment is a well-founded belief on the part of the 
trustees that such action would be fruitless; & 
the burden of proving the grounds of such belicf 
is on the trustees.——Re BroGgpEN, BILLING v. 
BROGDEN (1888), 38 Ch. D. 546; 59 L. T. 650; 37 
W. RR. 84; 4 T. L. R. 521, C. A. 


Annoliicons: -— Consd. Re Hurst, Addison v. Topp, (1 (1890), 
63 L. T. 665. 


3 Refd. ite Chapman, Cocks 
(1896), 45 W. R. 67; Re Stevens, Cooke v. Stovens, [1898] 
rey ee Pens Greenwood, Greenwood v. Firth (1911), 
5 e e 5 »* 


3012. ——- - — Payment deferred to specified 
time.|—He BroGpEN, BILLING v. BROGDEN, No. 
3011, ante. 

3013. —-— To recover trust property—Property 
not lost through fault of trustee—No necessity to 
institute proceedings at own expense.|--A trustce 
is not bound to commence proceedings, at his own 
expense, to recover trust property when it has not 
been lost through any misconduct or negligence of 
his own.—TUDBALL v. MEpLIcoTT (1888), 59 L. 'T. 
370; 523. P. 659; 36 W. R. 886; 47. J. R. 701. 


Annotation > —Refd. William Torrey v. Knight, The Land 
of the Isler, [1894] P. 


3014. Duty of aaalee to prove debt—-On bank- 
ruptcy of debtor to the trust.|—Where a trustec 
indebted to the trust becomes bkpt., it is his duty 
to prove the debt, & if he neglect so to do, he is 
liable for the loss, notwithstanding his certificate. 

Suppose a person, owing money to a trust 
estate, becomes bhpt., & the trustee is a distinct 
& separate person ; knowing of the bkpcy., he is 
bound to prove the debt; if he does not, he 
commits a breach of trust (KomiILtty, M.R.).— 
ORRETT v. CorsieR, CORSER v. ORRETT (1855), 21 
Beav. 52; 25 1. T. O. S. 278; 1 Jur. N.S. 882 ; 
3W.K. 604 ; 52 K. RR. 778. 

Costs of legal proceedings—-Right of trustee to 
indemnity.|—Sec Part III., Sect. 3, sub-sect. 3, 
post. 


Sect. 4.—PAYMENT OF INCOME AND CORPUS. 
3015. Duty to pay corpus- - Liability for payment 
to wrong person—Forged authority to pay.|—A 
trustee, whether a private person or body 
corporate, must see to the reality of the authority 
empowering him to dispose of the trust money ; 
for, if forged, it is in consideration of law & equity 
a nullity & the right remains as before.-—-ASHBY v. 
BLACKWELL (1765), Amb. 503; 2 Kden, 299; 28 
E. R. 9138, L. C 
Aa iGligns : — Mentd. Duncan v. Luniley (1849), 2 H. & Tw 


8; Simm v. Anglo-American Telegraph Oo., Anglo- 
American Telegraph Co. v. spunea 5Q. B. D. 188. 








8016, U, whether a trustee 
having pepe a dee ot appointment under a 
power, but not knowing of the execution of it, 


shall be held to have such notice as to affect him 
in respect of his payment of the money to the 
legatee of the person who had the power under a 


3018 il. 





PART IV. SECT. 4. 


8018 i. ae pay corp —T'o person 
entuled.J- A sme TRUSTEES Vv. GRANT 
(1874), 1 (Ct. of Scss.) 969; 11 
8c. L. RB. aca ~—-SOOT. 


Sess.) 921 5 


TEES v. 


$018 ili. ——— ———.]— HoME’s TRUS- 
FERGUSSON’S EXECUTORS, 


TRUSTS AND TRUSTEES. 


subsequent will.—CorTHay v. SYDENHAM (1788), 

2 Bro. C. C. 391; 29 EB. R. 218, L. C. 

Annotations :—Consd. Williams v. Arata (1881), 17 Ch. D. 
437, Refd. Jones v. Smith (1843), 1 Ph. 244; West i 
Reid (1843), 2 Hare, 249; Wa a v. kr ae 
Eq. Rep. 8, n.; Shaw v. Foster (1872), L. 21. 
3017. .|—(1) Testatrix bequeathed her 

residuary estate upon trust for her sister for life, 

& after the sister’s death, to pay divide & apply 

the trust fund in manner following, that is to say, 

one-tenth to or for the use of R., & another one- 
tenth to or for the use of C. for their respective lives 

& in case either of them should die in the lifetime 

of the tenant for life or afterwards leaving lawful 

issue then testatrix directed that the part of him 
or her so dying leaving lawful issue should go to 

& be equally divided among his or her children 

as they should attain twenty-one :—Held: a 

child of (., who survived the tenant for life & 

attained twenty-one but died in the lifetime of C. 

took a vested interest. 

The trustee of the will, who acting on the 
opinions of counsel] had distributed the whole 
estate according tu a view different to that taken 
by the ct., was ordered to pay to the representatives 
$ the child the amount of the child’s share & the 
costs of the suit.—BouLTON v. BEARD (1853), 3 
De G. M. & G. 608 5 48K. R. 239, L. JJ. 


Annotations :— Reid. Re Reeve’s Trusts (1 oT 4Ch. D. 841; 
Re Silver Valley Mines (1882), 7 Ii, Pe 97. Mentd. Ire 
Watson's Trusts (1870), lu. R. 36. 
SettImt. ‘rusts (1875), L. R. oye Tia, 711 ; Selby »v 
Ma Sears (1877), 6 Ch. J). 239; Hickling v. Fair, (1899) 
A. : e Walker, Dunkerly v. Henerdine, [1917] 1 








Re Orlobar’s 


Ch. Cag: Re Stephens: Tomalin v. Tomalin’s Trustce, 
11927} 1 Ch. 1, 
3018. ——— To person entitled.} — May v. 
ARMSTRONG, [1866] W. N. 233. 
3019. —--- ———.|—-Low v. BOUVERIE, No. 3002, 
ante. 
20. ——-- --— Duty to make inquiries.}|— 


Where a trustee has trust moneys in his hands, it 
is his duty to make inquiries as to the parties 
entitled, & upon sufficient evidence, to pay over 
the moneys to his cesluis que trust.—Re KNIGHT’S 
Trusts (1859), 27 Beav. 45 ; . 7 L. J. Ch. ern 

33 LL. T. O. S. 54; 5 Jur. N.S. 826; 54 H.R. 18. 
Annotations : --Mentd. Re Wyllv’s Trust (1860), 2 2L. T. 788; 

Re Brocklesby (1861), 20 Beav. 652 

3021. Assignee =e the will of 
testator a share of his estate was given to trustees 
upon trust during the life of one of his sons to pay 
& apply the whole or any part of the income or 
accumulations of income of the share for the 
support, maintenance, or education, or otherwise 
for the benefit of that son, his wife, or children, 
in such manner in all respects as the trustees 
should in their uncontrolled discretion think fit. 
The son assigned his interest by way of mtgc. to 
pltf. Notice of the assignment was duly given to 
the trustees of the will; but, after receiving such 
notice, they made payments out of the income of 
the share to or on behalf of the sum. 

Pitf. took out an originating summons seeking 
to make the trustees liable in respect of the 
payments so made. Objection was waived to the 
decision of a question of breach of trust upon an 
originating summons :—Held: the beneficial 
interest of the son under the will was that which 
he was entitled to assign; money paid to him or 
to any person on his behalf was necessarily part 
of his beneficial interest; & it must be assumed 





es ere 





«+ M*PHERSON’ : [W210 8S. C. 474; 58 Se. L. R. 367.— 


TRUBTEES v. HILL oo 4 ¥F. (Ct. of SCOT 
30 Se. 


. R. 667.— SCOT. r. Duty to pay income—Lease made 


at rent & A aR ape v. BROWN 
reek 8 W. 87; 19 
Ss. W. ow N. 121.— AUB 


Part IV.—Duvurigs or TRUSTEES. 


that money paid by the trustees to him or to any 
person on his behalf was his in their irrevocable 
determination immediately before the payment, 
at which period of time the trustees were affected 
with notice of assignment, therefore, the trustees 
were liable for all sums paid to or on behalf of the 
son after they had received notice of assignment.— 
Re NEIL, HEMMING v. NEIL (1890), 62 L. T. 649. 
Annoiation :— ¢ y 

atari santa Re Bullock, Good v. Lickorish (1891), 60 

3022. Duty to pay income— To persons entitled. | 
-—Low v. BouvERin, No. 3002, ante. 

3023. Duty to deduct income tax—Liability 
for omission to deduct—Refund to trust estate.] -- 
A trustee paying annuities given by will out of 
income which has paid income tux before it came 
to his hands must deduct from each payment of 
annuity the tax thereon at the current rate, unless 
the will otherwise directs. Not to make such 
deduction is a breach of trust, & the trustee is 
liable to refund to the estate the sum thus overpaid ; 
but Trustee Act, 1888 (c. 59), 8. 8, bars all claims 
against him beyond six years, except in the case 
of an annuity given to himsclf.—Re SHARP, 
RICKETT v, RicKETT, [1906] 1 Ch. 793 ; 75 L. J. Ch. 
acu ; 965 L. T. 522; 22 T. L. R. 368; 50 Sol. Jo. 

38024, ——- ——- -——- -——.]—-By tthe will 
testator gave several annuities to his sons & others 
& directed that all annuities should be paid free 
of deduction. The trustees had paid the annuities 
for some years without deducting income tax : -- 
Held: the annuities were not given free of income 
tax, but the trustees were entitled to deduct the 
income tax they had paid out of residue from 
future payments of the annuities, on the ground 
that the ct. will always in the administration of 
an estate, where possible, correct error of account 
between trustees & cestuis que trust. The rule 
that a man cannot recover moneys paid under a 
mistake in law does not apply to such a case.—Le 
MUSGRAVE, MACHELL v. PARRY, [1916] 2 Ch. 417 ; 
85 L. J. Ch. 689; 115 L. T. 1493; 60 Sol. Jo. 604. 


Annotation :—-Apld. Ite Wooldridge, Wooldiidge tv. Coe, 
[1920] W.N. 78. 








3025. -—--- -——-- -- -~——.| —Re Haren, 
HATCH v. HATCH, No. 3620, post. 
3026. ———-.|—Re WooLDRIpuL, 











WOoOOLDRIDUE v. Con, [1920] W. N. 78. 


Sect, 5.—DUTY TO USE DILIGENCE AND 
PRUDENCE. 


3027. General rule.|—She was bound to act 
prudently & reasonably as trustee (KEKEWICH, J.). 
—Re SMITH, SMITH v. ‘THOMPSON, SMITIL Vv. SMITH 
(1902), 71.3. Ch. 411; 86.7. 401; 18.1. BR. 
432; 46 Sol. Jo. 358. 

8028. Test of diligence & prudence —~ Activity in 
interest of beneficlary.]|—-(1) Trustees have an im- 
portant duty cast upon them by the acceptance of 
a trust & ought to exercise due diligence in the 
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execution of it, & to attend with some degree of 
vigilance to the interest of their cestui que trust. 
In this case where no culpable acts were expressly 
charged against thein by the bill but the circum- 
stances of the case disclosed to the ct. that they 
had neglected their duty by remaining passive & 
supine where the interest of the cestui que trust 
was invaded, & did not appear to have been 
attempted to be protected by them the ct. repro- 
bated their want of attention & activity as a gross 
breach of duty, & refused to give them, although 
necessarily made nominal defts. to the bill, their 
costs of suit. 

(2) [The trustees] sold for £500 the property 
which this distressed man had entrusted to them 
& which they knew to be worth £577 (RICHARDS, 
('.B.).— OLIVER v. CouRT (1820), 8 Price, 127; 
Dan. 801; 146 KF. R. 1152, Kx. Ch. 

Annotation :—Generally, Refd. Armstrong v. Juchson, [1917] 

2K. B, 822. 


3029. That of prudent man in conduct of 
own affairs.|—Trustees, agents, etc., are expected 
to take the same care of the trust funds, as a 
reasonable attention to their own affairs would 
dictate to them to take of their own property. 

The ct. does nut expect trustees to take more 
care of the property entrusted to them than they 
would do of their own; but it is material to 
ascertain what is the meaning of this (LORD 
HKipon, C.).--MAssty v. BANNER (1820), 1 Jac. & 
W. 241; 37 BK. RR. 367. 

Annotations :—Refd. Cocks v. Gray (1857), 5 W. R. 749. 

Mentd. Macdonnell v. Harding (1831), 7 Sim. 178; Pennoll 

v. Doffell (1853), 4 Do G. M. & G. 372; Owen v. Cronk 

(1894), 2 Mans. 11%. 

3030. .|—Trustees of real estate for a 
term of one thousand years from the day of the 
death of the settlor, had powers, during a period 
of certain lives in being & twenty-one years, to 
manaye the estates, & out of the income to keep 
down charges & incumbrances, & subject thereto 
to repair, erect new or additional buildings, & 
generally to ‘ make such outlay for the improve- 
ment of ” the estates as they should ‘‘ think fit or 
conducive to the general benefit of” the estates 
‘Cor the tenants thereof,’ & hold the surplus as 
capital, which was to be laid out in the purchase 
of lands to be settled to the like uses. 

The settlor having died in 1870, the first tenant 
for life being in possession, & the income being 
insufficient, after keeping down charges & incum- 
brances, to pay for repairs, for the cost of new 
buildings, & generally for improvement of the 
property, out of capital, the ct. allowed payments 
in draining upon which the tenants paid 5 per 
cent., & in erecting new buildings. 

These trustees, whose duty if was to act on 
behalf of the estates as prudent owners would 
have acted, have acted conformably to their duty, 
& they are entitled to be recouped their expenditure 
out of the capital moneys (BACON, V.-C.).—He 
LEsLIE’S SErrLEMENT Trusts (1876), 2 Ch. D. 
185; 45. J. Ch. 668; 34 L. VT. 239; 24 W. BR. 
546. 











PART IV. SECT. 5. 


3029 i. Testof diligence d& prudence — 
That of prudent man in conduct of oum 
affairs.j—It ia the duty of a trustee, 
in managing the trust affairs, to take 
those precautions which an ordinary 
man of business would take in man- 
aging similar affairs of his own.— 
AUSTIN «. AUSTIN (1906), 3 C. L. RR. 
516.— AUS. 


3029 fi. .}--Trustees are 
bound, in the interval required to 
ascertain the recipients, to act, as 
regard to the funds as an ordinary 








prudent man would if he were acting 
for the benefit of other people for whom 
he felt morally bound to provide.—- 
LONGHURS! v. WAITE, (1920) 8. A. L. TR. 
407.— AUS. 

3029 fii. ~ - .-Thect. willnot 
exact from trustees more carcful 
conduct than a prudent man would 
bestow in the management of his 
woperty.— CHISHOLM 7 BARNARD 

3029 iv. -——.}—It is the duty of 
a trustec for aale to use all diligence to 
obtain the best price.—QGRAHAM Uv, 








YROMANS (1571), 18 Gr. 238.— CAN, 


8029 Vv. ~ - -—--—-.}--CRAMPTON 1, 
WALKER (1893), 31 L. 1. fr. 437.-- TR. 


3029 vi. ——- —- ~-.]}— ROBERTSON tv. 
HownsEn (No. 2) (1892), 10 N. 4 L. R. 
609. -N.Z. 

3029 vii. --— ——.]— Gratuitous 


trustecs are personally Hable only for 
losses occasioned by the want of such 
diligence on their part as a man of 
ordinary prudence uses in his own affairs. 
- KENNEDY, ETC. v. KENNEDY, ETO. 
(1884), 12 R. (Ct. of Sess.) 275; 22 8c. 
L. R. 181.—sC0T. 
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Sect. 6.— Duly to use diligence and prudence. Sect. 6.] 


3081. |—He RoBERSON, CAMPKIN v. 
BARTON, [1883] W. N. 110. 
3082. ——— --—-.]—SPKIGHT v. GAUNT, No. 8278, 


a 








.|—Trustces are bound to con- 
duct the business of their trust in the same way in 
which an ordinary prudent man of business would 
conduct his own. 

Trustees advanced money on the security of 
freehold land, which had lately been purchased 
by the mtgor. They did not have any fresh 
valuation made for the purposes of the mtge., but 
accepted the valuation put upon it at the sale. 
They were, however, both men of business, & 
made a personal inspection of the property, & 
otherwise appeared to have sgatisticd themselves 
that the security was sufficient. 

The nioney advanced exceeded by a compara- 
tively small amount two-thirds of the amount of 
the valuation of the property at the sale. The 
mtge. was made in 1870. Interest was regularly 
paid down to 1877, since when it had been in arrear, 
& owing to the agricultural depression, the mtgor. 
had become bkpt., & the property so depreciated 
in valuo that the mtge. debt & interest could not 
be raised. 

The cestui gue trust commenced this action 
against the surviving trustee, & the exors. of the 
deceased trustee, for the purpose of obtaining a 
declaration that they were Hable to make good 
the loss, on the ground that the lending without 
a separate valuation, & to more than two-thirds 
of the value, were breaches of trust :—Held:; the 
trustees had acted to the best of their ability, & 
in no way otherwise than a prudent man would 
have acted in the conduct of his own affairs, & 
the mere fact of not having the property revalued 
would not make them liable-—Re GopFREY, 
GODFREY v. FAULKNER (1883), 23 Ch. D. 4883; 52 
L. J. Ch. 821; 48 L. T. 853; 47 J. P. 676; 32 
W. RR. 23. 

Annotation :-—Apld, Re Pearson, Oaley v. Scarth (1884), 

511. T, 692. 

8034. --— - —.|—T'rustee advanced trust 
moneys to a brichbuilding firm upon the security 
of a first mtge. of their premises treehold & lease- 
hold & some of the plant. {n so doing he acted 
upon the advice of his solr. & upon a favourable 
report & valuation made by a respectable firm of 
architects & surveyors. <A bauk of good standing 
moreover consented to postpone a charge of theirs 
to his mtge. The mtgors. failed three years after- 
wards, whereby this lease of that part of the 
property whereon was most of the clay & shale 
necessary for the carrying on of the business 
became forfeited. The remainder of the property 
proved unsaleable & rapidly went to ruin. An 
action was subsequently brought by the cestuis 
que trust to make the trustee liable for the loss 
sustained by them, & it appeared that the report 
& valuation proceeded ex facie in some respects 
upon faulty principles :—Held: applying the rule 
in Le Godfrey, Godfrey v. Faulkner, No. 3033, 
ante, that the trustee had acted as a prudent man 
would have acted in dealing with his own property 
& was therefore not liable-—Re PEARSON, OXLEY 
v. SCARTH (1884), 51 L. T. 692. 

Annotation :-—Reld. Re Whiteley, Whiteley +. Learoyd 

(1886), 32 Ch. )). 196. 

3035. -——.|—Trustees lent trust moneys 
to a builder upon leasehold houses which had 
never been occupied, & to the extent of two-thirds 
of their estimated value. The borrower became 
bkpt., & no interest had been received from him or 
rent from any tenants. The houses were sold 
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under the direction of the ct., & realised £1,100 
less than the sum lent upon them :—Held: the 
trustees had not acted with a circumspection that 
a prudent owner would act with in dealing with 
his own property, & the trustees must account for 
the £1,100 which had been lost, with interest.— 
ITory v. GREEN (1884), 1 T. L. BR. 116. 

3 -|—A trustee is bound to act in 
the execution of his trust as a prudent man would 
in dealing with his own property.—SMETHUKST v. 
HASTINGS (1885), 30 Ch. D. 490; 55 L. J. Ch. 178 ; 
62 L. T. 567; 33 W. R. 496; 1 T. L. R. 335. 
Annotation :—Refd. Mara v. Browne, [1895] 2 Ch. 69. 

3037. .|—A trustee must, in order to 
escape liability for a loss of the trust property, 
show that in connection with the transaction in 
which the loss occurred he acted, not only in the 
ordinary mode of business, but also in the mode in 
Which a prudent man of business would act in 
such a transaction. 

L., one of the trustees of a marriage settlement, 
was employed by his acting co-trustee to make a 
change of investment of part of the trust pro- 
perty ; but although he sent to his acting co- 
trustee contract notes for the new investments, 
the latter were never completed, & the moncys 
were misappropriated by a third party. B.’s 
co-trustees made no inquiries at all for the 
securities to which the contract notes related for 
over cighteen months, & made no efficient inquiries 
until three years after the transaction had taken 
place; & when the loss was discovered B. had 
shortly before become bkpt., having up to within 
a few months of that time been in good credit :— 
Held: .’s co-trustees were liable for the loss, 
having been guilty of negligence in not prosecuting 
early inquiries, which would have resulted in 
information upon which they might have recovered 
the trust moneys from B.—BULLOCK v. BULLOCK 
(1886), 56 L. J. Ch. 221; 551.7. 703; 3'T. LR. 
133] 


3038. —- -———.]—(1) Trustees invested trust 
money on the security of a 5 per cent. mtge. of a 
freehold brickfield, with buildings, machinery & 
plant affixed to the soil, being advised by com- 
petent valuers that the property was a good 
security for the amount invested. The valuers’ 
report was in fact. based upon a valuation of more 
than double the amount invested & upon the 
supposition that the concern was going, but the 
report did not state this, nor distinguish between 
the value of the land & that of the buildings, 
machinery, etc. The trustees acted bond fide but 
acted upon the report without making any further 
inquiries. The security having failed :—Held : the 
trustees had not acted with ordinary prudence, & 
were liable to make good the money, with interest 
at 4 per cent. from the date of the last payment ; 
& the tenant for life was not liable to return to the 
trustees 1 per cent., which was claimed on the 
ground that the higher interest was due to its being 
a hazardous security. 

(2) I think it is quite clear that a trustec is 
entitled to rely upon skilled persons in matters in 
which he cannot be expected to be experienced 
(LoRp HALsBuRY, C.). 

(3) The ordinary course of business does not 
justify the employment of a valuator for any 
other purpose than obtaining the data necessary 
in order to enable the trustees to judge of the 
sufficiency of the security offered. They are not 
in safety to rely upon his bare assurance that the 
security is sufficient, in the absence of detailed 
information which would enable them to form, & 
without forming, an opinion for themselves (LORD 
Watson). 
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(4) As a general rule the law requires of a trustce 
no higher degree of diligence in the execution of 
his office than a man of ordinary prudence would 
exercise in the management of his own private 
affairs. _ Yet he is not allowed the same dis- 
cretion in investing the moneys of the trust as if 
he were a person sut juris dealing with his own 
estate. Business men of ordinary prudence may, 
& frequently do, select investments which are 
more or less of a speculative character ; but it is 
the duty of a trustee to confine himself to the class 
of investments which are permitted by the trust, 
& likewise to avoid all investments of that class 
which are attended with hazard (LORD Wa‘rson). 
—LEAROYD v. Wultenty (1887), 12 App. Cas. 
727; 57 L. J. Ch. 390; 58 L. T. 93; 36 W. BR. 
721; 3 T. I. R. 818, UW. L.3 affy. S. C. sub nom. 
fe WWITELEY, WiuITELEY v. LEAROYD (1886), 
33 Ch. D. 847, C. A. 

-lnnotations : —-48 to (1) Refd. Brinsden r. Williams, [1891] 
3 Ch. 185 ; Re Hunt’s S. E., Bulteel v. Lawdeshayne, 
11905] 2 Ch. 418. .18 fo (2) Refd. Re Partington, Parting- 
ton v Allen (1887), 47 L. 'T. 654; Blyth «. Fladgate, 
Morgan v. Blyth, Stnith ¢«. Blyth, [1891] 1 Ch. 337. As 
to (4) Refd. Rae», Meck (1889), 14 App. Cus. 5583 Re 
Salmon, Priest o. Uppleby (1889), 12 Ch. D. 351: Sheffield 
& South Yorkshire Permanent Bldg. Soc. v. Aizlewood 
(1889), 44 Ch. D. 412: Blyth v. Mladgate, Mosgan v. 
Blyth, Smith v. Blyth, {1891] 1 Ch. 337 5; Mara vo. Browno, 
[1895] 2 Ch. 60; Le Chapman, Cochs v. Chapman, [1896] 
2Ch. 763: Katon v. Buchanan, [1911] A. C. 253. G@one- 
rally, Refd. Re Brogden, Billing v. Brogden (1888), 38 Ch. 
D. 046; Knox v. Mackinnon (1888), 13 App. Cas. 753; 
Webb v. Jones (1888), 36 W. R. 666 5 Re Somerset, Somer- 
geb v Poulett, [1894] 1 Ch. 231; Zee Turner, Barker v. 
Ivimey, [1897] 1 Ch. 536. 


3039. —— ———.]— Knox v. MACKINNON, No. 
3059, post. 
3040. --—- — —.] -The law . .. requires of a 


trustee the samne degree of diligence that a man 
of ordinary prudence would exercise in the anage- 
ment of his own aftairs (LORD TLERscHELL).— 
RAs v. Misek (1889), 14 App. Cas. 558, IT. L. 

Annotations :-— Apld. Katon v. Buchanan, (19l1] A. CG. 253. 

Refd. Brinsden v. Williams, (1894) 3 Ch. 185; Wyman 

v. Paterson, [1900] A. C. 271. Mentd. Mara v. Browne, 

[1896] 1 Ch. 199. 

3041. ~J|—AH that the law requires 
from a trustee who has power to sell or borrow, is 
that he shall follow the dictates of ordinary pru- 
dence in adopting the one course or the other; & 
the question, whether he did or did not act 
prudently, is one of fact to be solved according to 
the circumstances of each case.—BINNIE v. BROOM 
(1889), 14 App. Cas. 576, H. L. 

3042, - - —Where trustecs are expressly 
authorised to retain or invest in convertible 
securities, such as bonds transferable by delivery 
with coupons attached, they may deal with them 
in the way usual with prudent men of business, 
& may deposit them in their joint names with the 
bankers to the trust upon a simple acknowledg- 
ment by the bankers of the receipt thereof. - 
Re Der PorvoNIER, DENtT v. DE PoTHONIER, 
11900] 2 Ch. 529; 69 L. J. Ch. 778; 83 1. T. 220. 

3043, —- — —-—.]—-(l) The rule laid down in 
Speight v. Gaunt, No. 3273, post, that in investing 
trust funds a trustee may employ a broker, & 
pay the purchase-money to the broker, if he 
follows the usual & regular course of business 
adopted by ordinary prudent men, applies to a 








PART IV. SECT. 6. 


t. Keeping up life nolicy.;—Trustces 
held justified in keeping up a life policy 
belonging to an infant out of tneome in 
their hands belonging to the infant & 
not required for his maintenance, where 
it was for the advantage of the infant 
that the policy should be kept on foot. 
—-Re GIBBONS, GIBBONS v..MCKELLAR 
(1902) 28. 2. N.S. W. 79; 


a. Judgment 


N.S. W. W.N. 115. -AUS. 


debtor to 
is due as trustee— Whether bound to 
oppose attachnu nt of ut for his own debt. | 
ert w debt due to a Judgment debtor, 
but of which he is mes a trustee, is 
sought to be attached to 

order against him personally, he has a 
right & it is his duty, to appear & 
oppose the garnishee order nist being 


857 


case where a co-trustce is employed & paid as 
broker under a clause in the will creating the trust. 

(2) It is not the usual course of business for 
purchasers of colonial or other inscribed stocks to 
attend personally at the bank & accept the 
transfer, though that course is recommended by 
a note on the common form of stock receipt issued 
to purchasers by the bank. A trustee will not, 
therefore, be held liable for the fraud of his co- 
trustee, acting as broker, because he did not so 
attend & accept such a transfer, though he would 
have discovered the fraud if he had done so. 

(3) The mere fact that a trustee improperly 
accepted a share of commission from his co-trustee 
acting as broker, which he repaid to the trust 
fund before trial, does not make him a partner 
with his co-trustee, or liable to make good the 
loss occasioned by the fraud of the cvo-trustee 
cominitted in the transaction for which the com- 
mission was paid. - SHEPHERD v. HaArRnis, [1905] 
2 Ch. 310; 74 L. J. Ch. 574; 983 LL. T. 453 53 
W. RR. 570; 21 7. LR. 597. 

3044. -- — Trustee acting imprudently in own 
affairs.} —I am not prepared to say that a trustec 
has acted honestly & reasonably & ought fairly 
to be excused as a trustee merely on the ground 
that he has acted in exactly the same way with 
respect to his own money. The fact that he has 
acted with equal foolishness in both cases will not 
justify relief under this statute (MARWELL, J.).— 
Re Dr CLIFFORD’S (LORD) ESTATE, DE CLIFFORD 
(Lorp) vo. Quinter, Die CLirKroRD (LORD) v. 
LANSDOWNE (MARQUIS), [1900] 2 Ch. 707; 69 
I. J. Ch. 828; 83 L. T. 160; 16 T. L. R. 5647; 44 
Sol. Jo. 689. 


Annotation :—Mentd. London Bridge Buildings 
Thoroson (19038), 89 L. TI. 50. 


3045. --— Reliance on_ skilled advice.| — 
LEAROYD v. WHITELEY, No. 3088, afe. 


Co. v. 


Secr. 6.—DUTY TO PROTECT INTEREST OF 
BENEFICIARIES. 

3046. General rule.|——Trustees are appointed 
for the protection of the cestuis que trusl, & so long 
as they remain trustees they are responsible for 
{heir duties as such.—/te Rrx, Rix v. Rix (1912), 
50 Sol. Jo. 573. 

3047. Tenant for life committing active waste-— 
Duty to interfere to protect remainderman.| 
Where trustees have the mere legal estate vested 
in them & there is a tenant for life, it is not any 
part of their duty to sec that the tenant for hfe 
keeps the buildings in repair, & the ct. will not 
interfere, at the suit of the remainderman to make 
the tenant for life, or after his death to render 
his estate, liable for permissive waste.—Powys 
v. BLAGRAVE (1854), 4 De G. M. & G. 4483 2 
Kiq. Rep. 1204; 24 L. J. Ch. 142; 24L.T,0.8.17; 
2W. KR. 700; 48 ie. R. 582, LC. 


Annotations :— Refd. Warren v. Rudall, Hr p. Godfrey (1860), 
1 John. & H.1; Barnes v. Dowlivg (1881), 44 IL. T. 809 ; 
Re Williawns, Andrew v. Williams (1884), 62 L. 'T. 41; 
Ree Hotchkys, Fieke rv. Calmady (1886), 32 Ch. D. 408 ; 
Jee Cartwright, Avis v. Newman (1889), 41 Ch. D. 532; 
Re Freeman, Dimond v. Newburn, (1898) 1 Ch. 28; 
Blackmore v. White, [1899] 1 Q. B. 293. 





mude absolute.- RICHARDS v. JAUGER, 
{1909} V. L. IR. 140.--A US. 

b. Duly to see that trust money is 
applied properly\.--MICKLEBURGH  v, 
PaRiER (1870), 17 Gr 503.—CAN 

c. Duty to preserve capital intact 
—d& obtain for life tenant as large an 
income as consistent with safe doe 
Where a fund is held upon trust for 
o be paid to 


whom debt 


answer an 


investment, the income 
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Sect. 6.—Duty to protect interest of beneficiaries. 
Sect. 7.] 


3048. Instrument authorising payment of money 
to parent of beneficlaries—Duty to regard interest 
of beneficlaries—Before paying money.]-—(1) A 
{rust for the benefit of the children of A., with 
an authority to pay the trust funds over to their 
parent or guardian does not empower the trustees 
to hand over the trust funds to A., without 
exercising any discretion in respect of his children’s 
interests. 

(2) Where there has been a loss to the trust 
estate by reason of a non-conversion of a security 
forming part of the trust property, but the trustces 
allege that they could at no time have realised the 
full value of the security, they will be allowed the 
benefit of an enquiry to show the actual amount 
which would have been realised by a conversion 
at the proper time, & their liability will be limited 
accordingly.—GAINSBOROUGH (KARL) v. WartT- 
COMBE TERRA CoTTa CLAY Co., Lrp., DUNNING v. 
GAINSBOROUGH (HARL) (1885), 54 I. J. Ch. 991 ; 
53 L. T2116; 17. L. R. 486. 

3049. Cestuis que trust petitioning Parliament— 
Risk of forfeiture under will—Duty to request 
cestul que trust to stay proceedings.|— He ALLAN, 
a AVELOCK v. HAVELOCK-ALLAN (1896), 12 T. L. R. 

0. 

Necessity for diligence 


& prudence.|-— See 
Sect. 4, ante. 


Secr. 7.—DUTY TOWARDS BENEFICIARIES 
INTER SE. 

3050. Duty to act impartially between cestuis que 
trust—Tenant for life & remainderman—Trustee 
tenant for life.| —T’estator has given the residue 
of his personal estate to two trustees, T. the first 
tenant for life of the real estates, & B. the second 
tenant for life ; upon trust to lay it out in estates 
of inheritance, to be settled to the same uses; 
& if that is to be understood, with the same 
incidents & powers, it imposed upon them the 
trust, holding an even hand as between themselves 
& those in remainder (LORD ELDON, C.).—BURGES 
vs LAMB (1809), 16 Ves. 174; 33 KEK. RR. 950, 

ge 
Annotations :—Refd. Cholmeley v. Paxton (1825), 3 Bing. 

207; Londesborough ». Somerville (1854), 19 Beav. 295. 

Mentd. Davenport v. Davenport (1863), 33 L. J. Ch. 33; 

Dashwood v. Magniac, [1891] 3 Ch. 306. 

8051. ——— -|—An application under the 
4&6 Will. 4, c. 29, to invest trust funds on Irish 
secarity refused, for though for the benefit of the 
tenant for life, as increasing his income, it was 
otherwise as to those in remainder, as affording a 
lesa secure investment.—STUART v. STUART (1841), 
oe 430; 10L. J. Ch. 148; 5Jur.3; 49 E.R. 

9. 

3052. -|—Testator gave his leaschold 
to trustees for legatees in succession & upon trust, 
if the trustees ‘should think it proper or 
advantageous, as to those which were customarily 
or might be renewed,” to endeavour to renew ; 
& in order thereto, should, ‘‘ if they in their dis- 
cretion should think fit or expedient, but not 











one & upov his death the fund to go 
to others, the duty of the trustees is 
to preserve the capital intact & to 
obtain for the life-tenant as large an 
interest yicld as is consistent with f 
safety & the observance of the law 

under the instrument of trust as to 
the class of investments made.—RFe 
ra (1924), 55 O. L. R. 639.— 


e. -——.]—-Fe 
HAMILTON & 





: ig to secure an 
d. To insure property.J}—KiNnGHAM th 


v. KINGHAM, [1897] 1 I. Rh. 170,— IR. 
KINAHAN’S 
BOWLES 1%. 
KINAHAN, [1021], 1 I. R. 210.—IR. 
3 -J}— BROWN *. 
MEACHER (1870), 8 Macph. 
Sess.) 702; 42 Sc. Jur. 359.—-S i 
F. Duty lo see that security sound.)— 
Where the primary p 
men 
e trustee is bound to 
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necessarily or peremptorily,”’ insure the lives of the 
cestuis que vie & apply the insurance money in 
renewing, & out of the rents & profits raise sufficient 
money to renew so often as a renewal should be 
advisable, & he gave a power to mortgage for the 
same purpose :—Held: (1) the trustees were 
bound to renew, if they could do so on reasonable 
terms; (2) if the trustees refused, the ct. would 
exercise it; & (3) they were bound to raise the 
necessary funds in such a mode as would be most 
beneficial to all parties interested. 

The trustees are not to sacrifice the tenants for 
life to the persons interested in remainder, but 
they are to exercise their discretion & act in such 
a manner as they consider most advantageous for 
keeping the estate in its present condition, for the 
benefit of all persons interested under the will 
(RomILLy, M.R.). 

(4) There is a clear distinction between a mere 
discretionary power in trustees & a trust which 
they are bound to execute... . ere there is 
a mere discretionary power in trustees, to be 
executed simply as they think fit, the ct. will not 
interfere with their discretion or execute it for 
them (Romitty, M.R.).—-MorTIMER v. WATTS 
(1852), 14 Beav. 616; 21 4. J. Ch. 160; 19 
L. T. O.S8S.3; 51 BE. R. 421. 

3053. .}—Testator gave his personal 
estate & the whole of his real estate to trustecs 
upon trust “ for sale & conversion at their absolute 
& unfettered discretion, & to invest the proceeds 
& pay the net income” equally between his two 
sisters during their lives for their separate use 
without power of anticipation, & after the decease 
of either of them upon trust for her children equally 
ov only child, in case of a son at twenty-one or of 
a daughter at) twenty-one or marriage, with a 
proviso that if either sister should dic after his 
decease without issue then the whole trust premises 
should go to the survivor & her descendents. The 
will contained no provisions for the management 
of testator’s real estate. One of testator’s sisters 
was inarried & had two infant children, & their 
only means of support was the half share of income 
given by the will. The other sister remained 
unmarried. The only real estate of testator was 
in Ireland, let in one hundred & fourtcen holdings, 
for the most part at judicial rents fixed under Land 
Law (Ireland) Act, 1881 (c. 49). It was charged 
with the payment of annuities ; but the net annual 
income after satisfying all outgoings amounted to 
about £571 38s. 8d. The annual income of testator’s 
personal estate amounted only to about £38. Up 
to 1898 the trustees had found, after inquiries, 
that a sale of the real estate was impracticable ; 
but in that year the surviving trustee obtained a 
report from an Irish land agent that it might with 
some difficulty be sold at a price which in 
Guaranteed Land Stock would produce a _ net 
annual income of about £200 available for division 
between the tenants for life, who urged him to 

ostpone the sale. On a summons by the surviving 
rustee against the tenants for life & the husband 
& children of the married one, as defts., asking 
for liberty to postpone the sale of the Irish estate 
until order :—Held: a direction to trustees to sell 








careful that the security is sufficient 
to ensure payment of the interest on 
the loan.— MACLEAN v. SOADY’s TRUB- 
THE (1888), 15 R. (Ct. of Soss.) 966 ; 
25 Sc. L. R. 696.— SCOT. 
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h. Duty to malhe_ final rita det 
ment of trust fund.}—-SMITH’s TRUSTEES 
v. Hal (1900), 2 F. (Ct. of Sess.) 713. 
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at their absolute discretion, was not equivalent 
to a direction that they may sell or not at their 
absolute discretion; & in the first case the time 
& mode of sale were in their discretion, but they 
were not entitled to abstain from following the 
directions of the will because the tenants for life 
would then reccive a better income; &, in con- 
sequence of the difficulty of deciding whether a 
sale would be beneficial in the interest of the 
tenants for life & those entitled in remainder 
regarded as one, the summons was ordered to 
stand over for three years, with liberty to the 
trustee to abstain, if he thought fit, from selling 
during that period, & with liberty for all parties 
to apply, but so as not to prevent the trustee 
from selling without application to tho ct. if he 
considered a sale advisable.—Re ATKINS, NEWMAN 
v. SINCLAIR (1899), 81 L. TT. 421. 

3054. Dispute between cestuis que trust.|— 
In a contest between cestuis que trust it is the duty 
of trustees to abstain froin taking part with 
either side.— RICHARDSON v. BANK OF ENGLAND 
(1838), 4 My. & Cr. 165; 8 J. J. Ch. 13; 2 Jur. 
911; 41 E.R. 65, lL. C. 

Bitrate :—Refd. Knight v. Haythorne (1840), 4 Jur. 


360. entd. London Syndicate v. Lord (1878), 8 Ch. D. 
84; Rodriguez v. Speyer, {1919} A. C. 59. 


3055. Investment of trust fund.] — 
Personalty was bequeathed upon trust for tenants 
for life, with executory trusts in remainder, but 
without directions as toinvestment. ‘The trustees 
at the instance of the tenants for life abandoned 
their original intention of investing in the funds, 
& invested on mtge. so as to obtain an increased 
income, but it did not appear that the tenants for 
life approved of the particular securities which were 
taken & which proved insufficient. Onthe trustees 
being decreed to make good the loss :—Held: the 
tenants for life & their interests in the trust funds 
were liable to recoup to the trustees the amount 
ordered to be paid by them to the extent of the 
income received by the tenants for life respectively 
from the mtges. 

1 am not disposed to hold out any encourage- 
ment whatever to the notion that a trustec, in 
the absence of any power for that purpose, is 
entitled to lay out the trust fund upon mtge. ... 
Assuming that an exor. or trustee, acting in the 
ordinary exercise of the discretion belonging to 
him in that character, could properly make such 
an investment of the trust fund without any power 
expressly given to him so to do, it is clear that, in 
making such an investment, it is his bounden 
duty to have regard to the rights & interests of all 
parties concerned, & if it appears that he has made 
the investment at the instance & for the benefit 
of one or more of cestuis que trust, without having 
regard to the interests of the others, & loss has 
resulted from the investment, that is a breach of 
trust (TURNER, L.J.).—-RABY v. RIDEMALGH (1855), 
7 DeG. M. & G. 104; 3 Hq. Rep. 901; 24 L. J. Ch. 
628; 257. T. O. S. 19; 1 Jur. N.S. 3635 3 
W.R. 344; 44 E.R. 41, L. JJ. 

Annotations :—Consd. Sawycr v. Sawyer (1885), 28 Ch. D. 
495; Blyth v. Fludgate, Morgan v. Blyth, Smuth v. 
Blyth, [1891] 1_Ch. 337. Apld. Bolton v. Curre (1894), 
70 L. I’. 759. Distd. Re Somersct, Somersct v. Poulett, 
{1894) 1 Oh. 231. Consd. Chillingworth v. Chambers, 
Bere! 1 Ch. 685; Moxham v. Grant, [1899] 1 Q. B. 480. 

efd. Baud v. Fardell (1855), 26 L. T. O. 8.83; Griffiths 

v. Porter (1858), 25 Beav. 236; Butler v. Butler (1877), 

5 Ch. TD. 554; Re Alexandra Palace Co. (1883), 23 Ch. D-. 

297; Mara », Browne, [1895] 2 Ch. 69. 

3056. Not to prejudice rights of remainder- 
man.|—Testator bequeathed £50,000 to trustees 
upon trust to invest same in the purchase of lands, 
& to settle & convey the same to his nephew M. 
for life, remainder to his eldest son tor life, 
remainder to his first son in tail. M. was also 
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made residuary legatee, & the exors., who were 
also trustees, having renounced probate, letters of 
administration of testator’s estate were granted 
- M., with moneys which were part of 
testator’s personal estate, purchased for £49,700 
estates of which he took conveyances to himself 
in fee. One of these, the L. estate he devised 
by will to his eldest son L. absolutely subject: to 
the payments, liabilities & demands of the original 
testator’s will & in exoneration of his, M.’s, other 
estates, which he devised to his younger children. 
The L. estate afterwards became much improved 
in value. The mastcr having found that the L. 
estate was purchased by M. in exoneration or 
discharge of the trust for investment of the sum 
of £50,000 exceptions to the master’s report were 
taken by the devisees of M.’s will :—Held: the 
trustee had no right to deal with estates so pur- 
chased so as to alter or prejudice the rights of the 
remaindermen & exceptions overruled. ~—MATHIAS 
v. MATHIAS (1858), 3Sm. & G.552; 291. 7T. 0.8. 
735 3 Jur. N.S. 429; 65 E.R. 777. 
Annotation :—Refd. Re Pumfrey, Worcester City & County 

Banking Co. «. Blick (1882), 52 L. J. Ch. 228. 

3057. -|-—-It is of the essence of the duty of 
every trustee to hold an even hand between the 
parties interested under the trust (TURNER, L.J.). 
—Ite TEMPEST (1866), 1 Ch. App. 485 5 35 1. J. Ch. 
632; 14 LL. T. 688; 12 Jur. N. 8. 5380; 14 W. RR. 
850, L. JJ. 

3058. --—-.]—(1) PItf. executed a post-nuptial 
settlement whereby he conveyed certain freehold 
hereditaments, the legal estate in which were 
outstanding, to a trustee upon trust to pay the 
rents, issues, & profits to pltf.’s wife during her 
life, & after her death to pltf. during his life, & 
after the death of the survivor for the benefit of 
their children. ‘The settlement contained a power 
to pltf. during his life, & after his death to the wife 
duiing her life, & after the death of the survivor to 
the trustee, to renew leases for lives, & take fines 
on renewals, but so that the usual rents were still 
reserved ; & it was declared that the trustee should 
hold all fines which he might take in trust for the 
child or children who should be then entitled to 
the inheritance of the premises. Pltf. subsequently 
assigned his intcrest under the settlement to B. 
by way of mtge. The trustee of the settlement 
disputed the right of pl{f. to take the fines for luis 
own benefit, claiming them on behalf of the wife. 
Pitf. accordingly filed a bil] against the trustee, & 
L., praying that he might be declared entitled to 
take the fines on renewals of leases for his own 
benefit. After the filing of the bill pltf. became 
bkpt., & his assignee obtained a supplemental 
order to carry on the suit :—Held: inasmuch as 
the legal estate was outstanding & beyond pltf.’s 
control, & the trustee had interfered with his power 
of granting leases, he was entitled to bring a suit 
in equity for declaration of his rights. 

(2) The trustee... has... taken upon him- 
self to be a partisan of the wife... & has refused 
yroduction of the deeds, which, as trustec, he was 
bound to produce to all persons interested in the 
trust (LORD HATHERLEY, ©.).--SIMPSON  v. 
BATHURST, SHEPHERD v. BATHURST (18869), 5 
Ch. App. 193; 23 L. T. 293 18 W. R. 772, vat 

} —. fd. Re Bodingfeld & Herring's 
Annotations as) 2 Gh. eats ds to (2) Apld, Re Cowin, 

Cowin v. Gravett (1886), 33 Ch. D. 179. 

3059. ——.]—-Trustees sold a tenement, the 
property of the trust, to one of seven beneficiaries 
under the trust deed, the price in terms of the con- 
tract being payable in May, 1874. In Nov. 1874, the 
purchaser being unable to pay £12,000 of the price, 
was allowed to retain it on loan. As security for 
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fect. 7.—Duty towards beneficiaries inter se. ects. v. Venables (No. 2) (1862), 31 Boav. 124; Lloyd v. Banks 
parr o1” Dene eMa ries Anter a0s 18: (i867), R. 4 Hq. 222; famshire . Bolton (1869), L. R. 
Haglsstield ». Londonderry (1876), 4 Ch, D693; Browalic 
the loan, he conveyed to the trustees three houses, Bg ESHOL 0. ONGONCOTTY , artes OP Owe 
, : : v. Campbell (1880), 5 App. Cas. 925; Re Dangar’s Trusts 
including his purchase from the trust, upon each (1889), 58 Led, Oh. 312 Derry v. Pook (1880), 14 App. 
of which there were prior incumbrances to an Cas. 337; Balkis Consolidated Co. v. Tomkinson (1893), 
amount exceeding two-thirds of the estimated  {? W. Ht. 204; Whittington ». Sealo-Hayno (1900), 82 


value as stated by the borrower. Besides these Me Gee site tn aa, "hor sie), Haro, 67; 
M. & G. 3: 





securities the trustees held the personal obligation Vrice t Macanlsy , 1552), a Des Pera 39 ; noo 

yy 1 7n~ e ® prutton V0), @U. M. ° > ODsON Vv. evon 
of the porno! a eae a art a err heals (1857), 5 W. R. 724; Hill» Lane 1870), LR, 11 Eq. 
were engaged in trade. Some of the other bene- 215; Mathias v. Yotts (1882), 46 L. T. 497; L. & N. W. 


ficiaries remonstrated in 1874, & again in 1880 ; Ry. v. Boulton (1890), 63 L. T. 727; Thisdon v. Tindall 
but the money was allowed to remain on these cn en Rt. 141; Williams v. Pinokney (1897), 67 
securities until 1884, when the borrower & his 3063 mee ; 
father-in-law became bkpt., & about £10,000 was - ——~ —~—.] Hf a trustee of a fund makes 
lost to the trust. The trust deed contained (a) a 4 false representation to an assignee, he is personally 
clause empowering the trustees to lend out the responsible. BROWNE v. SAVAGE (T808), 4 Drew. 
proceeds & other funds of the trust on ‘“ such on 5 S Jur. N.S. 1020; 7W. R. 571; 62 E.R. 
i ge licritable or personal” asi they might fe icel Refd. Willes v. Greenhill (No. 2) (1860), 29 
ink proper; & (6) an immunity clause declaring cess 2 : 9 as 
that the trustees should not be liable for Low o Bauer (i8o1) a Oe Soe Lisa Banke 
‘‘ omissions, errors, or negliect of management.”’ Pearson, [1901] 1 Ch. 865. Mentd. Forward v. Kdginton 
The same law agent acted for the trustees & the (1860), 8 W. R. 206; Ze Dallas, [1904] 2 Ch. 385. 
borrower :— Held: the trustees had not acted 3064. Mortgage of trust property—Duty of 
with perfect impartiality between the beneficiaries, trustees to pay mortgagee—Extent of duty.|/--W., 
nor had they brought to the management the same being entitled in reversion to one-cighth of a sum 
care & diligence which a man of ordinary prudence Of £8,000 bequeathed to trustecs, assigned it by 
would have exercised in his own concerns, in these Way of mtge. to G., with powcr to give receipts 
circumstances neither the immunity clause nor in the name of W. or otherwise, with a proviso for 
the authority to lend on personal security were redemption. On the death of the tenant for life 
sufficient to protect them, bi they were personally of the fund, J., to whom the mtge. had been trans- 
liable to make good the deficiency in the trust ferred, claimed to receive from the trustees 
funds.— K Nox v. MACKINNON (1888), 13 App. Cas. £1,000, the whole amount of the share, the sum 
753, H. L. duc on the mtge. being only about £400. The 
Annotations :——Consd. Rae v. Meck (1889), 14 App. Cas. 558. trustees of the will, who had received notice of 
Refd. Wyman v. Paterson, [1900] A. C. 271. subsequent incumbrances, expressed themselves 
willing tu pay to J. what was due on his mtge., 
but declined to pay over to him the whole share. 
J. took out an originating summons to compel 
Szucr. 8.- DUTY TOWARDS ASSIGNS AND payment :—Held: the trustees were not bound 
INCUMBRANCERS. to pay over the whole share to J., & the summons 

3060. Trustee with notice of charge—Liability for must be dismissed.—fe BELL, JEFYERY v. SAYLES, 
payments to beneficiary—Though charge disputed.] [1896] 1 Ch. 15 65 1. J. Ch. 1885 73 L. T. 80t ; 
ca. trustee for a marricd woman, having received ie sr we . ae Jo. al sae er 
notice of a charge executed by her, was held nnotations -—Apid. Hockoy ». Western, [1898] 1 Ch. 350. 
personally liable for payments afterwards made to | Reld. Ke Lloyd, Lloyd v. Loyd, (1903) 1 Ch. 38>. 
her; & that, notwithstanding the validity of the 3065. -—- - - ——.|—A member of a land 
charge was disputed by her, & no application had society mortgaged his share in the society to pitf., 
been made for an injunction.—lLopaGson v. Hope- another member of the same society, by a deed to 
SON (1837), 2 Keen, 704; 7L.J.Ch.5; 48 E.R. which the powers conferred by Conveyancing Act, 
800. 1881 (c. 41), Part IV., were incident. The mtgor. 
Annotation :—--Mentd. Bolton ». Salmon, [1891] 2 Ch. 48. died intestate, & there was no Iegal personal 

3061. Person entitled to charge upon trust representative of his estate. A sum of money 
property—tTrustees of property become trustees for having become duc to the mtgor.’s estate from the 
the incumbrancer—To the extent of the charge.|— society, pltf. relying upon his power to give a 
The moment the ct. declares such right in pltf. receipt under s. 22 (1) of the Act, claimed to have 
(incumbrancer), these defts. (the trustees) will, at the whole amount paid to him as mtgee. The 
all events, become trustecs for pltf. to that extent trustees, however, not being furnished with an 
(LoRD CoTTERHAM).—WELLESLEY v. WELLESLEY account & having reason to believe it questionable 
(1839), 4 My. & Cr. 561; 91. 0.Ch. 213 4 Jur.2; how much was due on the intge. offered to pay 
41 i. R. 216, L. ©. pltf. so much of the money as upon taking an 
Annotations :— Retd. Langton v. Horton (1842), 11 Ll. J. account should be found due to him, but declined 

Ch. 299; Trevor v, Hutchins (1897), 76 L. 1.183. Mentd. to pay him without such an account. 

ROBO gape, H. L. Cas, 290, In an action by pltf. to recover the money 
tausiae oeeciaes Ms trust let eh a pa of from the trustees, it was held that the trustees 
See as a narnia ation to assignee.| were entitled to act as they had done; &, upon 
WR SL a 2 ; on a 5), 10 Ves. 470; 40 their undertaking to pay the money into court 
Annotations :-—Consd, Siti v. Croucher (1860), 1 De G. F,& UWAer Trustee Act, 1803 (c. 53), the action was 

J.518; Re Ward (1862), 31 Beav. 1; Re Vichener (1865), Gismissed.—Hockkry v. WESTERN, [1898] 1 Ch. 

35 Beav. 317; Re Overend, Gurney, orp. Oakes & Peek 350; 671. J. Ch. 166; 78 L. T. 13 46 W. BR. 312 ; 

(1867), 1. KR. Ky. 576: Low v. Bouveric, [1891] 3 Ch. 82; 14 T. L. kK. 201; 42 Sol. Jo. 232, C. A. 











Explori Land & M Yo. v. Kole QQ: 
oes yan Nockidy. Maubaeas oor 3066. Assignee of share of trust property—Duty 
Refd, Pulsford v. Richards (1853), 17 Beav. 87; Stephens Of trustee to pay share to assignee—Right of assignee 
PART IV. SECT. 8. The trustee of a mtge. holds it in trust, & he cannot do anything to prejudice 
j. Mortgage of trust property—— to the extent of the mtge., for the the mtgors.—BLENNERHASSET v. DAY 
Mortyagors must not be pref teed )— mtgec.; subject thereto forthe mtgors, (1812), 2 Ball. & B. 133.—IR. 


Part IV.—Duties or TRUSTEES. 


to refuse to deliver documents of title before pay- 
ment.}—On the distribution of a trust fund, a 
share in which has been previously assigned, the 
trustee has no right to require the delivery to 
him of the assignment & other documents of title 
before payment of the share to the assignee. - 
hh hiceee LANCASHIRE & YORKSHIRE Re- 

Y INTEREST Co. v. BURKE, [190 ‘h. 
486; 70 L. J. Ch. 406; 96 L. T. “n ee 


Sect. 9.—DUTY TO ACCOUNT AND GIVE 
INFORMATION. 


3067. Duty to account.|—No difference between 
the implied contract of trustees, assignees, & 
exors., & of a receiver or agent ; bound to account 
faithfully, at least when called upon, & not to 
suppress, conceal, or overcharge ; liable therefore 
to interest, as a recciver.—HARDWICKE (KARL) v. 
os (1808), 14 Ves. 504; 33 BE. R. 614, 

de ° 
Annotations :—Refd. Ormond v. Hutchinson (1809), 16 

Ves. 94; Poarse v. Green (1819), 1 Jac. & W.135; Oddy 

v. Secker (1854), 25m. & G.1935 Teed v. Beere (1559), 

28 L. J. Ch. 782; Springett v. Dashwood (1860), 2 Giff. 

521; Makepeace v. Rogers (1865), 5 New Rep. 399; 

Turner v. Burkinshaw (1867), 2 Ch. App. 488: Hart 





v. Blaine, Macdonald (1887), 56 L. J. Q@. B. 511. Mentd. 
Rishton v. Grissell (1870), L. R. 10 Eq. 393. 
3068. -|}—Under the new rules, if an 


administration action be rendered necessary solely 
by the neglect of a trustee to furnish accounts, the 
decree should be so framed as to enable the ct. to 
throw the whole costs of action on the party in 
default.— Re HaytTErR, te WALLETT, HAYTER v. 
WELLS (1883), 32 W. R. 26. 

3069. —-— Trustee of infant’s estate.|—Lands 
were devised in trust, to maintain the infant till 
he came to twenty-three, & then to account, & 
pay him the rents, & reconvey the estate to him, 
but if he died before, to reconvey it to another ; 
the infant is not entitled to an account till he 
come to twenty-three, for that is a condition 
precedent, but the surplus profits, if he die before, 
vo to the heir of testator, not being devised over, 
but the infant & the heir, on suggestion of in- 
solvency in the trustees, may bring a bill for an 
account.— TILLY v. SIMPSON (1729), Mos. 244, 25 
K. R. 374. 

3070. ——~.]—Testator gave his residue, 
on trust to apply the income for the maintenance, 
education & support of his children until the 
youngest attained twenty-one. The children 
having been maintained, etc., the ct. declined 
directing an account of the application of the 
income during the minority of the youngest child, 
without a special case being made out.—Hona v. 
IfoRA (1863), 33 Beav. 88; 55 HK. I. 300. 

3071. —- To cestuis que trust—& persons 
claiming under them.]—'I'cnant in fee simple 
would have a right to say to the trustees, what 
estates have you sold? What debts have you 
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paid? & those who claim under him have the 

same right. 

Prima facie, the Marquis of Ormonde, & all 
claiming under him, have a right to ask what was 
the value of the estates, the amount of the moneys 
raised by sales & from the rents & of the debts 
& aura paid, & of those remaining un- 
paid. 

If there was a settlement of all the matters 
relating to this trust, the trustees would be 
entitled to the possession of the vouchers, as their 
discharge to the Marquis; but he would have a 
right to the inspection of them as his documents, 
to be used by him against all who might be making 
demands upon him, in relation to these debts 
(LORD ELDON, C.).—CLARKE v. ORMONDE (EARL) 
(1821), Jac. 108; 37 K. R. 791, TC. 

Annotations :--Consd. Springett rv. Dashwood (1860), 2 
Giff. 521. Mentd. Lee v. Park (1836), 1 Keen, 714; 
Ranken v. Harwood, Ranken v. Boulton (1846), 5 Hare, 
215; Rowland v. Morgan (1848), 17. T. J. Ch. 339; 
Vincent. v. Godson (1850), 3 De G. & Sm. 717; Macrae 
v. Smith, Panton v. Smith (1856), 2 K. & J. 411; Re 
Skigys, Marriage v. Skiggs (1859), 3 De G. & J. 4; Seale 
v. Hayne (1863), 9 Le. TT. 570; Haly v. Barry (1868), 3 
Ch. App. 452; Re Womersicy, Etheridge v. Womeisley 
(1885), 29 Gh, D. 557. 

3072. .|—To a bill by cestuis que trust 
against the representatives of the trustees, charging 
breaches of trust & asking, as consequential to 
other relicf, that defts. might admit assets or set 
out accounts, one of defts. put in an answer deny- 
ing the breaches of trust, & alleging that the 
accounts had been scttled & a release piven in the 
lifetime of the trustee, & refusing to admit assets 
or sct out accounts. Exceptions to such answer 
were allowed, & the ct. refused to let them stand 
over till the hearing, on the ground that. pltfs. 
were entitled, before going to the expense of 
establishing their case, to know whether there 
would be assets to satisfy their claim in case of 
success. — Brookes v. BOUCHER (1862), 31 LL. J. Ch. 
821; 8 Jur. N.S. 639; 10 W. R. 708 5 subsequent 
procecdings (1863), 38 New Rep. 279. 

Annotations -—Refd. Cull r. Ingles (1868), 37 L. J. Ch. 385. 
Mentd. West of England & South Wales Bank v. Nickolls 
(1877), 6 Ch. D. 613. 

3073. To persons interested in estate.| — 
Where trustees had refused information & an 
account of the property to pltfs., who had an 
interest in the estate, & other proceedings had 
subsequently been taken whereby the costs of the 
suit were greatly increased, the trustees were 
directed to pay the costs of the suit up to the 
hearing, as if it had been an ordinary administra- 
tion suit, & as to the rest of the costs, cach party 
{o bear his own.—'TALBOT v. MARSHFIELD (1868), 


>’ 














3 Ch. App. 622; 19 L. T. 223; 32 J. P. 726, 
I. JJ. 
Annotation: Refd. Molyneux v. Fletcher, [1898] 1 Q. Ti. 
G18. 
3074. Right to be guaranteed against 


expense.|—-Trustecs are entitled, on being required 
by a person claiming to be a cestui que trust to 
furnish accounts & information in respect of the 


PART IV. SECT. 9. 

8067 i. Duty to account.}—Where one 
of two co-trustees has died, the benc- 
ficiaries aro entitled to accounts against 
the surviving trustec only, unless there 
has been some misapplication of the 
trust estate, in which case accounts 
against the exors. of deceased trustee 
may be ordered.—SMITH v. PERROTT 
(1800), 16 V. L. R. 754.—AUS. 

3067 ii. ———.]—McManon v. HER- 
pert (1893), 14 N. S. W. Eq. 77.— 


8067 iii. —NORMAN wv. CORRI- 
GAN ote 168. R. N.S. W. 225; 33 
N. Ss, W. Vv. N, 71.—AUS. 


———, } 


3087 iv. ——.]—It is the duty of a 
trustee to use reasonable diligence to 
have the accounts of the trust eer fe 
& to render them within a reasonable 
time after they are asked for on behalf 
of tho cestuis que trust. ~RANDALL t. 
BuURROWEKS (1865), 11 Gr. 364.--CAN. 


3087 v. —- --.]—HENDRICKS v. HAL- 
LETT (1867), 12 N. B. R.(1 Han.) 185.— 
CAN. 


3067 vi. ——-—.]—IJt is the duty of a 
trustee, or other accounting party, 
at all times to have his accounts ready, 
to afford all facilities for their a oe 
tion & examination, & to give full in- 
formation whenever required.—SAND- 


FORD v, PORTER (1889), 16 A. R. 565.— 
CAN. 


3067 vii. ——.] —MORAN v. MORAN 
[1910] 1 J. R. 346.—IR. 
3067 viii. - —.]—LAIRD vv. LAIRD 


(1858), 20 Dunl. (Ct. of Soxs.) 972; 30 
Se, Jur. 582.— SCOT. 

3037 ix. .] — SOMMERVILLE’S 
TRUSTEES V. WEMESS (1854), 17 Dunl. 
(Ct. of Sess.) 1515; 27 Sc. Jur. 49.—~ 
SCOT. 





3067 x. ——-.]—- DENHOLM’s TRUS- 
TEES v. DENHOLM’R ‘TRUSTEES, [1908] 
S O<. 255; 45 8c. L. RR. 154; 15 
8, L. T.> 89,.—SCOT. 
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Sect. 9.—Duty to account and give information. 
Sect. 10.] 


trust estate, to demand that they should be 
guaranteed against the expense of complying 
with the requisition ; & this rule is not affected by 
the circumstance that one of the trustees happens 
to be a solr.—Re BoswortHu, MARTIN v. LAMB 
(1889), 58 L. J. Ch. 482. 

3075. Duty to keep accounts.|—If a 
testator appoints a person to discharge the duties 
of an exor., inasmuch as he is sworn to discharge 
his duties as exor., his first duty plainly is, if he 
cannot keep accounts, to provide some one who 
can, because in this ct. the first & primary duty 
of every exor., or trustee having money in his 
hands to be received & to be paid is, that an 
account should be kept, to be produced to those 
interested in the account when it is properly 
demanded (STUART, V.-C.).—WROE v. SEED (1863), 
4 Giff. 425; 9 L. T. 254; 9 Jur. N.S. 1122; 66 
EK. Qf. 773. 

3076. --—. |—An exor. or trustee is bound, 
in the absence of very strong reasons to the con- 
trary, to render the accounts of his testator’s 
estate to the solr. of the residuary legatee, & if he 
pertinaciously refuse to do so, will be ordered to 
pay the costs up to the hearing of a suit to have 
the accounts taken, although such suit may 
embrace other matters.—KEmMp v. BURN (1863), 
4 Giff. 8348; 1 New Rep. 257; 7 I. T. 666; 9 
Jur. N.S. 375; 11 W. R. 278; 663). R. 740. 
aan :~ Apld, Jefferys ». Marshall (1870), 23 L. T. 

0 e 


3077. -] —The duty of a trustee is three- 
fold: there is the duty to keep accounts, the duty 
to deliver accounts, & the duty to vouch accounts ; 
but the considerations which apply to them are 
not the same. The duty of a trustee to keep 
accounts is an essential duty, he must keep such 
accounts so as to be able to deliver a proper account 
within a reasonable time showing what he has 
received & paid. As to the duty of delivering 
accounts, different considerations apply. In the 
case of very long accounts the trustee may incur 
considerable expense, & he cannot be called upon 
to deliver accounts until his expenses have been 
guaranteed. As to the duty of vouching accounts, 
that cannot arise till after the accounts have been 
delivered (KEKEWICH, J.).—Re Wa'rson (1904), 
49 Sol. Jo. 54, 











ne ae 





8078. Duty to vouch accounts.|] — Re 
Watson, No. 3077, ante. 

8079. —-— Duty to deliver accounts.] — Re 
WATSON, No. 3077, ante. 


3080. —-— What amounts to a refusal to 
account.|]-—(1) Where a trustee, under a power in 
a marriage settlement to invest in frechold, copy- 
hold, or leasehold security, invests in leaseholds 
having only fourteen years to run with a very 
small margin of value, the ct. will direct the 
investment to be called in. 

(2) Where a trustee, in answer to an application 
by a solr., on behalf of the cestui que trust, replies 
that had the cestui que trust himself applied he 
should not have answered the application, but, 
in courtesy to him, the solr., begged to state so 
& so, that is not a refusal to account.—PINCE v. 
BEATTIE (1863), as reported in 9 ]L. T. 315; 9 
Jur. N. 8.1119; 11 W. R. 979. 

3081. Liability for breach of he de 
Apr. 1856, by two deeds J. conveyed & assigned 
his real & personal estate to three trustees, upon 
trust to sell & convert for the benefit of his 
creditors. The trustees did not sell, but permitted 
J. to remain in possession of his property, & to 
carry on his business of brewer. One of the 
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trustees died, & the other two paid the creditors 
two dividends, amounting to 10s. in the pound. 
Shortly after payment of the second dividend 
pltf. S., a creditor, wrote to the trustees’ solrs. 
asking for an account of the trust estate, but no 
answer was returned to his letter. S. then filed 
this bill, on behalf of himself, & all other creditors, 
for an account. The acting trustee, by his 
answer, admitted that J. was still in possession 
of the trust property, & set forth an account of 
the personal estate which had come to his hands, 
of how it had been dealt with & employed in the 
brewery business & of such parts of the same as 
were still outstanding. S. then amended his 
bill, charging wilful neglect & default. The 
accounts were then taken by the chief clerk but 
no material difference was found between his 
certificate & the statement scheduled to the 
answer :—Held: up to the filing of the amended 
bill the acting trustee having omitted to furnish 
a statement of the accounts when called upon to 
do so, must pay pltf.’s costs, the other trustee 
bearing his own costs; &, as the result of taking 
the accounts showed no gross misconduct on the 
part of the trustees, they were entitled out of the 
estate to their costs of the subsequent pro- 
ceedings. 

One of the duties of a trustee to his cestui que 
trust is to afford him all reasonable & proper 
information in reference to tho matters of the 
trust (Stuart, V.-C.).—SPRINGETT v. DASHWOOD 
(1860), 2 Giff. 521; 33. T. 542; 7 Jur. N.S. 98; 
66 EK. R. 218. 

3082. Costs.| —- Testator devised 
realty to trustees on trust, with consent of his 
three daughters to sell & apply proceeds for 
benefit of his daughters for life, with remainder to 
their issue. Testator died in 1840. Payments 
were made to tenants for life up to 1864, when one 
daughter died, leaving issue. After 1864, pay- 
ments were made to the surviving tenants for life 
alone. Letters were written on behalf of the 
cestuis que trust in 1867 & 1869 asking for accounts, 
which were not given. <A bill was then filed to 
administer the trusts of the will:—feld: the 
trustee must pay the costs of the suit. —JEFFEKYS 
v. MARrsHALL (1870), 23 L. T. 548; 19 W. RK. 
94 
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3083. ——— ———..]-—The estate of testator 
who died in 1832 was distributed in 1847, as the 
evidence showed, at the written request of the 
persons beneficially entitled. Another part of 
the estate which fell in 1852 was distributed 
also at the request, but not in writing, of the 
beneficiaries, & in 1871 the acting trustee died. 
No accounts or vouchers were forthcoming from 
the trustees. Bill filed in 1872 by one of the 
beneficiaries & her husband against the surviving 
trustee & the representative of deceased trustee 
for administration, dismissed ; but owing to the 
negligence of the trustees in not keeping accounts 
& vouchers, without costs. 

I cannot say that it was not the duty of the 
trustees to preserve evidence of that distribution 
in 1855 (Bacon, V.-C.).—PAYNE v. EVENS (1874), 
L. R. 18 Eq. 356. 

3084. ——.|—-Where a trustee had 
taken a wrong view of his position towards his 
cestui que trust, & had put him to expense & delay 
by an indefensible course of conduct in the taking 
of. an account :—Held: the ct. must not only 
deprive the trustee of the costs of taking the 
account, but must order him to pay them.-—Re 
Houtron’s SETTLEMENT TRUSTS, HOLTON  »¥. 
Horton (1918), 88 L. J. Ch. 444; 119 L. T. 304; 
62 Sol. Jo. 4038. 











Part IV.—Duvutigs oF TRUSTEES. 


8085. Duty to give information.}—(1) Prima 
facie there is this distinction between exors. & 
trustees ; that one exor. can, & one trustee 
cannot, give a discharge (LORD ELDON, C.), 

(2) It is the duty of trustees to afford to their 
cestui que trust accurate information of the dis- 
position of the trust fund (LoRD ELpon, C.). 

(3) The investment of trust money on personal 
security is a breach of trust. — WALKER Vv. SYMONDS 
(1818), 3 Swan. L; 36 K. R. 761, 1. 0. 

Annotations :—Generally, Retd. 'Tarlcton v. 35 
1Y. we. Ex. 333 5 Munch v. Cockerell (1 836), 8 Sine 21D. 
eth) a ee Nit ae Beav. 179; Shipton v. Rawlins 
a ee » Burrows v. Walls (1855), 6 De G. M. 

; Thompson v. Finch (1856), 22 Beav. 316: 

Lloyd Us Attwood, Attwood v. Lloyd (1859), 3 Do G. & J. 

ee Farrant v. Blanchford (1863), 1 De G. J. & Sin. 107 ; 

Re Biodgen, Billing v. Brogden (188%), 38 Ch. D. 546: 

thillingworth v. Chambers, [1896] 1 Ch. 685: Fletcher 

vs Collis, 11908] 2 Ch, 24. Mentd, Fc p. Jaimes (1853), 3 

Hollows: aNET ae onion General Omnibus Co. v. 

8086. -—-— To cestuis que trust—& persons 
claiming under them.| —Cnarke v. OrMONDE 
(KART), No. 8071, ante. 

308 -~— Reasonable & proper informa- 
tion.|—-SPRINGETYT v. DAsHWwouop, No. 3081, ante. 

3 Mode of dealing with trust fund.] 
—Low v. Bouventir, No. 8002, ante. 

3089. —-— —-— Information as to where trust 
fund is.|—-Low v. Bouvenie, No. 3002, ante. 

3090. — Information as regards incum- 
brances.| —A cestt que trust who is contingently 
entitled in remainder to a share of Consuls standing 
in the name of a trustee, is entitled to obtain from 
such trustee an authority to the Bank of England, 
enabling him to ascertain whether there are any 
charging orders, stop orders, or distringas upon the 
trust fund.—Re ‘Tnorr, Lien v. Winson, [1592] 
1 Ch. 86; 61 1. J. Ch. 88: 65 L. T. 781: 40 


W. R. 204. 
Primé facie & in the 











3091. -- - 
absence of any special circumstances a cestue que 
trust, even though he be only interested in the 
proceeds of sale of land is entitled to the pro- 
duction & inspection of all title deeds & other 
documents relating to the trust estate which are 
in the possession of the trustees.—J’e CowIn, 
COWIN v. GRAVETT (1886), 33 Ch. 1. 1793 56 
L. J. Ch. 78; 34 W. RR. 735. 

3092. Duty to permit inspection of docu- 
ments—Relating to trust estate.|—-A. settled pro- 
perty on trust for pltf. & others, but he reserved 
a power of defeating it. Vltf. alleged that the 
trusts had been partially defeated by a subse- 
quent deed, & called upon the trustee to produce 
the trust deed. The trustee in his answer stated 
that pltf.’s interest had been totally defeated by 
the subsequent deed, which he did not object to 
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prom nce: but he said that A., who was not a baa 

the suit, objected to the production :—Held : 

pltf. was entitled to inspect it, but the order could 

not be made in the absence of A.—BUGDEN v. 

TYLEE (1856), 21 Beav. 545; 52 EF. R. 970; 

subsequent proceedings, sub nom. BUGDEN uv. 

Soutu, 26 L. J. Ch. 425. 

Annotation: -Apld. Re Cowin, Cowin v. Gravett (1886), 
33 Ch. D. 179. 

3093. Cases laid before counsel.|— 
A trustee is not bound to produce to his cestuis que 
frust cases laid before counsel with the view of 
resisting a claim by such cestuis que trust, although 
the trustee is not personally interested.—THOMAS 
v. SECRETARY OF STATE FOR INDIA IN COUNCIL 
(1870), 18 W. Rt. 312. 

3094. ——— To person with reversionary interest 
in trust funds—As to Investment of fund.]—Pltf. 
being beneficially entitled under a will to a one- 
ninth share of a sum of £900 expectant on the 
death of a tenant for life, demanded from the 
trustees of the will particulars of the investments 
of testator’s estate. The estate was amply 
sufficient for payment of the legacy : —Held: the 
trustees were bound to furnish such particulars. — 
Re DARTNALL, SAWYER v. GODDARD, [1895] 1 Ch. 
474; 641. J. Ch. 841: 72 L. T. 404; 42 W. RR, 
644; 12 Rt. 237, CO. A. 

3095. Information to intending mortgagee. | 
—Low v. Bouventrn, No. 3002, ante. 

3096. .|—There would be much force 
in the argument if it were the law... that a 
trustee applied to for information by an intending 
mtgee. incurred liability by merely abstaining from 
answering. .... But in truth there is nu duty of 
that kind cast upon trustees (LORD MACNAUGHTEN). 

-Wankpb v. DUNCOMBE, [1893] A. C. 369; 62 L. J. 
Ch. 881; 69 L. T. 121; 42 W.R. 59; 1 R. 224, 
Hl. L.: affg. S. C. sub nom. Re Wryart, WHITE 
wv. Miaas, [1892] 1 Ch. 188; C. A. 

-tnnotations :—Mentd. Mack v. DPostle, [1804] 2 Ch. 449; 
Stephens v. Green, Green v. Knight, (1°95) 2 Ch. 148 ; 
Kreeman v0, Laing (1899), 68 L. J. Ch 686: Re Wasdale, 
Brittin v. Partridge, (1899) 1 Ch. 163, Lloyd’s Bank v. 
Peatson, [1901] 1 Ch. 865; Marchant v. Morton, Down, 
[1901] 2 kK. B. 829; Tavlor v. London & County Banking 
Co., London & Countv Banking Co v. Nixon, [1901] 2 Ch. 
231; Montefiore v. Guedalla, [1903] 2 Ch. 26; Re Dallas, 
[1904] 2 Ch. 385; Re Pawson’s Settimt., Higgins v. 
Pawson, [1917] 1 Ch. 541; Hill v. Peters, [1918] 2 Ch. 273 ; 
Lpswich Permanent Money Club v. Aithy, [1920] 2 Ch, 2°7. 




















Sct. 10.—DUTY NOT TO OBTAIN PERSONAL 
ADVANTAGE FROM POSITION. 


3097. Trustee cannot retain advantage gained. |— 
‘Trustee buying m debt for less than is due, shall 
not be allowed for the whole. If a trustee or exor. 


3085 i. Duty to give enformation.| — 
When a trustee enters into aw transac- 
tion with beneficiary for the purchase 
of his interest in the trust, it is his 
duty to vive the beneficiary all the 
information he possesses as to_ its 
value. —DOUGAN ». MACPITERSON (1901), 
4 ¥. (Ct. of Sows.) (WH. L.) 7; 30 Se. 
L. R. 383: 98. L. T. 439.—SCOT. 


PART IV. SECT. 10. 


80971. Trustee cannot retain advantage 
gained. )—A constructive trustee cannot 
while clothed with tho original trusts 
make a profit by buying up on encum- 
brance.— PERPETUAL TRUST Co., LTD. 
v, COWAN (No, ae ,21N.8. W. Ky. 


278: 17N.8. W. N. 70.--AUS 
3097 if. ———.]—-CHRISTIE v. SAUN- 
DERS (1851), 2 Gr. 670.—CAN. 
ii, ——-.]—HEWsoNn v. SMITII 


3007 iii. 
(1870), 17 Gr. 407.—-CAN. 


3097 iv. -) The rule that a 
trustee must not have a personal 
interest in contiiet with his duty as 
such trustee, applies aus well fo public 
uy to private trusts.—J’e ‘TORONTO 
a ee Comes, (1881), 28 Gr. 195. — 


3097 v. Although a director 
of a pubhe co. is always clothed with 
a fiduwary character in regard to any 
dealings with property of the co. in his 
capacity of director, the rulo that a 
trustco is not allowed to make a profit 
of his trust does not apply to such a 
director, qua director only.—Jte Port 
CANNING Co., LTp. (1871), 6 B. L. RB. 
278.—IND. 


3097 vi. .]——Nou person who has 
accepted the position of a trustee & 
has acquired property in that capacity 
can be permitted to assert an adverse 
title on his own behalf until he has 
obtaincd a proper discharge from the 


—— ,} 





trust with which he has clothed him- 
self.-— SRINIVASA MOORTHY Vv. VENKATA 
VARADA ATYANGAR (191])), I. L. Lt. 34 
Mad, 257. - IND. 


3097 vii. ——-.]-—-The rule that “a 
trustee shall gain no benefit for him- 
self,”? shall not entitle a cestur que 
truest to compel a party who knew 
nothing of the trust, to execute an 
agreement made with the trustee, & 
on credit of bis solvency.— O’HERLINY 
fan eee (1803), 1 Sch. & Lef. 123. —- 


3097 vill. — -.}-If a trustee has 
obtuined a deed contrary to his 
character as trustee, the ot. may 
refuse to enforce the deed without a 
cross bill. — Ricwarps v. BAYLY 
Se 1. Eq. IR. 545; 1 Jo. & Lat. 


3097 ix. .}—If a solr. or trustee 
secretly purchases, in the name of 
another, at a sale under the ct., the 
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Sect. 10.— Duty not to obtain personal advantage from 
position. |] 

compound debts or mtges., and buy them in for 
less than is due upon them, he shall not take the 
benefit of it himself, but other creditors & legatees 
shall have the advantage of it (LORD COWPER, C.). 
—ANON, (1707), 1 Salk. 155; 91 I. R. 148. 
Annotation : —Refd. Anon. (1679), 2 Cas. in Ch. 4. 

3098. -|—It is a universal proposition, & 
of great moment to the safety & property of man- 
kind, that a trustee ought strictly to pursue the 
tenor of his trust, without perverting it directly 
or indirectly to his own personal advantage.— 
RICHARDSON v. CHAPMAN (1760), 7 Bro. Parl. Cas. 
318; 3 E. R. 206, HW. I.. 

Annotations :—Refd. Brown v. Higgs (1803), 8 Ves. 561. 

Mentd. Picrson v. Garnet (1786), 2 Bro. C. C. 38. 

3099. .|—A trustee in a will, which directed 
money to be lent at the best interest, by consent 
of his co-trustee keeps it at 4 per cent. ; ordered 
to pay 5 per cent. 

A. trustee cannot bargain for himself, so as to 
gain an advantage (Lorn THURLOW, C.).-- FORBES 
v. Ross (1788), 2 Bro. C. C. 480; 2 Cox, Eq. Cas. 
113; 29 K. R. 240, I. C. 

Annotation :--Refd. Tebbs v. Carpenter (1816), 1 Madd. 290. 

3100. .|—A trustee who is intrusted to sell 
& manage for others undertakes in the same 
moment in which he becomes a trustee not to 
manage for the benefit & advantage of himself 
(LORD ELDON, C.).—He p. LACEY (1802), 6 Ves. 
$25; 31 E.R. 1228, L. CG. 


Annotations :—Apld. Grecnlaw v. King (1811), 10 TL. J. Ch. 
129. Consd. Hamilton v». Wright (1842), 9 Cl & Fin. 11k; 
Baker v. Peck (1860), 3 L. T. 656; Re Worssain, Hemery 
vw. Worssam (1882), 46 L. T. 584; Ite Postlethwaite, 
Postlewaite v. Rickman (1888), 59 L. T. 58; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392; 
Rowland v. Chapman, Rowland »v. Corrie, Rowland v. 
Brandreth (1901), 17 'T. L. lh. 669. Refd. Ar yp. James 
(1403), 8 Ves. 3375 Morse v. Royal (1806), 12 Ves. 355 ; 
A.-G. v. Dudley (1815), Coop. G. 116; Benson v. Heat horn 

1 Y. & CG. Ch. Cas. 326; Aberdeen Ry. v. Blaikis 

(1854), 23 L. T. O. S. 315; De Cordova v. De Cordova 

(1879), 4 App. Cas. 692; Plowright v. Lambert (1885), 

521. T. 646: Farrar. Farrars (1888), 40 Ch. 1). 395; Re 

Boles & British Land (o.’s Contract (1901), 71 L. J. Ch. 

130; Christoforides v. Terry, (1924) A. C. 566. 


3101. --— .]—-A trust fund of £15,000 created 
under a marriage settlement by which certain lands 
were limited to the husband for life, remainder 
to the first & other sons in tail, with a power to 
the husband of leasing for forty-one years, or three 
lives at the best rent, was directed by the deed 
to be laid out with all convenient speed, in the 
purchase of lands in fee simple, to be conveyed 
and limited to the saine uses as the other lands 
mentioned in the settlement, & in the meantime 
the trustees were empowered with the consent of 
P. to lend out the money on any public or private 
security. “he husband purchased a_ leasehold 
interest for £8,911, to which he took the assign- 
ment for himself alone, & obtained from the 
trustees, out of the trust fund, money to complete 
the purchase, & for other purposes, to the amount 
in all of £11,696, as a security for which they took 
a mtge. of the leasehold interest & a collateral 
security for £1,310, amounting with the purchase- 
money to £10,221, being upwards of £1,400 less 
than the sum advanced out of the trust fund. 
The husband granted a lease at a great undervalue 
for his own term, of part of the purchased lands, 
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Hale is vold.—PoPHAM v. ExXuaM (1860), 
= fessiona 


10 I. Ch. R. 440. -IR, 


3097 x. -/—Where the terms of 
®& correspondence between the benefi- 
Ciarles under a trust & a trustee who 
also acted as professtonal agent of the 
trust showed, that it was their _under- 
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that he was to receive pro- 
remuneration for the work 
done by him as agent :—-Z7eld: such a 

M not fall within tho rule of law 
that a trustee is not entitled to make 
profit from his management of the 
estate, or of business or affairs con- 
nected with it.—OMMANEY wv. SMITH 


TRUSTS AND TRUSTEES. 


to the attorney who managed the purchase for him, 
which purchase turned out a very beneficial one :— 
Held: the first son of the marriage was entitled 
to follow that part of the trust fund which had 
been misapplied, & to have the benefit of the 
purchase, & to have the lands sold discharged of 
the lease to the attorney, whose equity against 
him, the son, as personal representative of his 
father, was barred by notice of the settlement & 
breach of trust. 

It is quite clear that if the trustees had pur- 
chased this interest, or taken this lease, for them- 
selves, all the benefit would have belonged to the 
trust fund ; for it is perfectly settled that trustees 
can never deal with the trust fund for their own 
benefit (LORD REDESDALRE).--PHAYRE v. PEREE 
(1815), 3 Dow, 116; 3 HE. RK. 1008, H. T,. 


Annotations :—Apld. Mathias v. Mathias (1858), 3 Sm. & G. 
552. Refd. Re Pumfrey, Worcester City & County 
Banking Co. v. Blick (1882), 22 Ch. D. 255. 

3102. .|—Sale of testator’s share in a part- 
nership trade, & the property belonging to it, by 
his exors., to his partners, for the purpose of being 
resold to one of his exors., set aside, & his estate 
held entitled to his aliquot proportion of the subse- 
quent profits, as if the partnership had continued. 

Persons dealing as trustees & exors. must put 
their own interest entirely out of the question.— 
(LorD EHupon, L.C.).—Cook «. COTLINGRIDGR 
(1823), Jac. 607; 1L. J. O. S. Ch. 74; 37 EB. WR. 
979, qu. C. 

Annotations :-—Consd, De Cordova v. De Cordova (1879), 4 
App. Gas. 692. Refd. Crawshay v. Collins (1826), 2 Russ. 
325; Wedderburn v. Wedderburn (1838), 4 My. & Cr. 41; 
Portlock v. Gurdner (1842), 6 Jur. 795; Davies». Hodgson 
(1858), 25 Beav. 1773; McDonald v. Richardson, Richard - 
bon v. Marten (1864), 10 L. T. 1663; Vyse v. Foster (1874), 
L. R.7 H. lL. 38183 Re Norrington, Brindley v. Partridge 
(1879), 13 Ch. D. 654. Mentd. Cookson v. Cookson (1837), 
8 Sim. 529; Willett v. Blanford (1842), 1 Hare, 253; 
Travis v. Milne, Milne v. Milne (1851), 9 Hare, 141; 
Wedderburn v. Wedderburn (1856), 22 Beav. &4; Cooper 
”. Hood (1858), 26 Beav. 293; Mellersh vw. Keen (1859), 
27 Beav. 236; Smith ». MKverett (1859), 27 TReav. 446; 
Parsons v. Hayward (1862), 31 Beav. 199; Johnson 1. 
Helleley (1864), 2 De G. J. & Sm. 446; Wilkes v. Saunion 
(1877), 7 Ch. ID. 188; Walker v. Mottram (1881), 19 Ch. DD. 
355; Poarson v. Pearson (1881), 27 Ch. D. 145. 

3108. -|—The rule is, that the trustec shall 
not deal with the cestui que trust, where the relation 
between them gives the former any possible ad- 
vantage over the latter.—NAYLOR v. WYNCH (1828), 
77. J. 0.8. Ch. 6, Il. C. 


Annotations :-—Mentd. Brent v. Brent (1840), 10 T.. J. Ch. 84 3 
Stone v. Godfrey (1853), 1 Sm. & G. 590; Houghton v. 
Lees (1854), 24 L. T. 0.8. 201; Lawton». Campion (1854), 
18 Beav. 87; Re Wynch’s Trusts, br py. Wynch (1861), 
5 De G.M. & G. 188. 

3104. .J— A party who is intrusted to sell 
& manage for others, undertakes in the moment 
in which he becomes a trustee, not to manage for 
the benefit & advantage of himself.—GREENLAW 
v. Kinu (1841), 10 L. J. Ch. 129; 5 Jur. 18, 
L. C. 

Annotations :- Mentd. Beaden v. King (1852), 9 Hare, 499 ; 
Boyd v. Barker (1859), 2&8 L. J. Ch. 4455; Guest v. Smythe 
(1870), 5 Ch. App. 553, n. 

3105. .|—A trustee is bound not to do 
anything which can place him in a position incon: 
gistent with the interests of the trust, or which 
can have a tendency to interfere with his duty in 
discharging it. Neither the trustec nor his repre- 
sentative can be allowed to retain an advantage 
acquired in violation of this rule. 














(1854), 19 Dunl. (Ct. of Sess.) 721; 26 
Sc. Jur. 314.—SCOT. 


k. Itight to apply to court for direc- 
tions—Duty conflicting with interest.) 
— CAMERON'S TRUSTEES v. CAMERON 
1864), 3 gael (Ct. of Sess.) 200 ; 37 
c. Jur. 97.—SCOT. 


Part IV.—Duttizs or TRuSTEEs. 


A trust was created by debtor for the benefit of 
creditors, & the trustee had the power to bind 
debtor personally & heritably for the benefit of 
the trust. By the terms of the trust deed, the 
trustee was likewise required to do all in his power 
to keep the residuc of the trust estate as large ag 
possible for debtor. The trustee purchased an 
annuity granted by debtor, after the date of the 
trust deed. The trustee died. His representa- 
tives sought to enforce the annuity against the 
grantor :—Held: they could not do so.—HAMIL- 
aon et (1842), 9 Cl. & Fin. 111; 8 E.R. 

9 o dae 


Annotations :—Consd. Tennant v. Trenchard (1869), 4 Ch. 
App. 537. Apld. Bennett v. Gaslight & Coke Co. (2889) 52 
le J. Ch. 98. ‘ Refd. te McKenna’s Estate, Ar p. Busteed 
(1861), 5 L. T. 241; Parker v. McKenna (1874), 10 Ch. 
ADP. Age n, . Mentd. Irvine v. Kirkpatrick (1850), 16 
de e . ° ° 


3106. -.|—A trustee can never make a 
benefit to himself by any dealing with the trust 
property (Wiunam, V.-C.).—Dorson v. LAND 
(1850), 8 Hare, 216; 19 LL. J. Ch. 484; 14 Jur. 
288; 68 E R. 337. 

Annotations :—Refd. Kirk ; 5), 2 : 
& M. 392, Lae eesdas. eet AS Ce oe 
Charles v. Jones (1887), 56 1, J. Ch. 745: White v. Cit 
of London Brewery Co. (1488), 39 Ch. D. 559. Mentd. 
Bellamy v. Brickenden (1861), 2 John. & H. 137. 

_ 8107. --}—It is a well settled principle that 

if a trustee make a profit of his trusteeship it shall 

enure to the benefit of his cestuis que trust (STUART, 

V.-C.). SUGDEN ¥. CROSSLAND (1856), 3 Sin. & 

G. 102; 25 L. J. Ch. 563; 26 L. T. O. S. 307; 

2 Jur. N.S. 318; 4 W. R. 343; 65 E.R. 620. 

Anmotal on <= Reid. Re Thorpe, Vipont v. Radcliffe, [1891] 


3108. |— A testator who was scised & 
possessed of real & leasehold estate & of personal 
property, part of the leasehold being a colhery, 
specifically devised part of his real estate to his 
son, & then devised & bequeathed all the residue 
of the real & the whole of the personal estate to 
trustees, upon trust at some convenient time, with 
the approbation of his son, to sell & convert same, 
& raise & invest & apply £1,000 upon certain 
trusts, & to pay two life annuities, & then to pay 
his, testator’s, daughter an annuity of £200 a year 
for her life over & above half the income of the 
real & personal estate given to the trustees.  T'es- 
tator directed that the daughter’s annuity should 
not exceed £600 a year, & that the profits of the 
mine should not be deemed income until £10 per 
cent. was set apart for expenses: & he gave all his 
property, subject to the legacy & annuities, to his 
son, & empowered his trustees to let his son mto 

ossession of all the property upon his securing the 
egacy and annuities. He appointed his two trus- 
tees & his son exors. At the death of testator his 
debts exceeded the amount of the pure personalty 
exclusive of the colliery. The son alone proved 
the will, the trustees having disclaimed the trusts 
& renounced probate. The son entered into pos- 
session of the whole property. The colliery was 
worked out, & yielded a profit of altogether 
£27,000. The daughter filed a bill against her 
brother & other parties for the administration of 
testator’s estate :—Held ; the son, having acted as 
sole exor. & trustee, could not be allowed to make 
a profit of the trust; that the clear income of the 
colliery formed part of the capital of the testator's 
personal estate.—WIGHTWICK v. Lorp (1857), 6 
ll. L. Cas. 217; 26 L. J. Ch. 825; 29 L. T. O. S. 
303; 3 Jur. N.S. 699; 5 W. R. 713; 10 EK. RB. 
1278, Hl. L.;3 affg. 8S. C. sub nom. Lorp v. WIGHT- 
WIcK (1853), 4 De G. M. & G. 803, L. JJ. 

3109. .1—The rule of the ct. is imperative, 
that, in the absence of any contract tor that 
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purpose, no person can, by acting as trustees, 

derive any pecuniary benefit to himself.—Cross- 

KILL v. BOWER, BOWER v. TURNER (1863), 32 

Beav. 86; 1 New Hep. 379; 32 lL. J. Ch. 540; 

8 L. T. 185; 9 Jur. N. S. 267; 11 W. BR. 411; 

55 BE. R. 34. 

Annotations :—Mentd, Barficld v. Loughborough (1872), 8 
Ch. App. 1; Yourell v. Hibernian Bank, [1918] A. C. 372. 
3110. .|—Where trustees acquire a benefit 

as ostensible owners of trust property, that benefit 

cannot be retained by them, but must be sur- 
rendered to those who are beneficially interested.— 

ABERDEEN TOWN COUNCIL v. ABERDEEN UNI- 

VERSITY (1877), 2 App. Cas. 544, HI. L. 

Annotation :—Refd. Briggs v. Massey (1881), 29 W. R. 926. 
8111. .|—A trustee will not be permitted 

to place himself in a position in which his personal 
interests will conflict with those of the trust; & if 
he does place himself in such a position & acquires 
benefits from so doing, those benefits will be trans- 
ferred to the trust estate. 

On the insolvency of a person who had a lucra- 
tive agency agreement with a gas co. for the sale 
by him, at a commission, of their sulphate of 
ammonia, the co. renewed the agency agreement 
for a limited period to two of the trustees of the 
insolvent’s estate appointed by creditors’ trust 
deed for the benefit of the estate. Before the 
expiration of that agreement & the winding up of 
the trust, one of those two trustees obtained for 
his firm from the co. a fresh agency agreement, 
to commence from the expiration of that agree- 
ment, & to be on less lucrative, though still bene- 
ficial, terms :—Ield: the trustee was not at 
liberty, by obtaining a fresh agreement for the 
benefit of his own firm, to render it contrary to 
his own interest to press for a renewal of the old 
ugreement or a grant of a new one for the benefit 
of the trust estate, & the interest of the trustee 
under the fresh agreement must be transferred to 
the trust estate.—BENNETT v. GAs Liagnt & CoKE 
Co. (1882), 52 L. J. Ch. 98; 48 L. 'T. 156. 

3112. -J}—It is an inflexible rule of a ct. 
of equity that a person in a fiduciary position .. . 
is not unless otherwise expressly provided, entitled 
to make a profit ; he is not alowed to put himself 
in a position where his interest & duty conflict 
(LorD HERSCHELI!.).—BRAY v. ForD, [1896] A. C. 
44; 65L.53.Q.B.213; 731. 7. 609; 12 T. LR 
119, H. L. 3; revsg. S. C. sub nom. Forp v. BRAY 


(1894), 11 T. Ta. BR. 32, C. A. 

Annotations :-—Consd. Williams v. Barton, [1927] 2 Ch. 9. 
Refd. Bath v. Standard Land Co., [{911]1 Ch. 618. Mentd. 
Hamilton v. Seal, [1904] 2 K. B. 262: Floyd v. Gibson 
(1909), 100 L. T. 761; Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trade, [1913] 3 K. B. 507; 
Banbury v. Bank of Montreal, {1918} A C. 626; Hill v. 
Showell (1918), 87 L. J. K. B. 1106; Barber v. Deutsche 
Bank (Berlin) London Agency, [1919] A. C. 304. 


3113 |—The equitable principle upon 
which a man in a fiduciary relation who makes 
what are called ‘‘ secret profits ’’ is bound to give 
them up to the principal for whom he is acting 
in a most salutary one (Riasy, L.J.).—Costa 
Rica Ry. Co., Lrp. v. Forwoop, [1901] 1 Ch. 
746; 70 L. J. Ch. 385; 84 L. T. 279; 49 W. R. 
337; 17 T. L. R. 297; 45 Sol. Jo. 424; 8 Mans. 


Pes Refd. T 1 Lands C New Belgium 
Annotation :-—- Refd. 'Transvaal Lands Co. v. New Belgium 
(Tran-vaal) Land & Development Co., [1914] 2 Ch. 488. 


3114. J—Re CLARK, (LARK v. Moore & 
MoorEs (CHEMISTS), LTp. (1920), 150 L. T. Jo. 
v4, 

8115. Except in special circumstances.|]— 
Testator carried on the business of a licensed 
victualler & also, in partnership with a brother, 
the business of a wine & spirit merchant, & in 
connection with his business of licensed victualler 

KKK 
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Sect. 10.—Duty not to obtain personal advantage from 


position. Sect. 11: Sub-sect.1, A., B. & C.] 
he purchased from the partnership business wincs 
& spirits at prices below the market value of the 
goods. By his will he appointed his two brothers 
& his sister exors. & trustces thereof & devised & 
bequeathed his residuary estate to his trustees 
upon trust to carry on his business of licensed 
victualler for a period not exceeding ten years 
from his death with all the powers in that behalf 
of absolute owners, & he declared that his trustees 
might exercise all powers & discretions thereby or 
by law given to them notwithstanding that they 
or any of them might have a personal intcrest in 
the mode or result of exercising such power or 
discretion. The trustees carried on testator’s 
business of a licensed victualler under the terms 
of the will, & the wine & spirit business was con- 
tinued by the two brothers, who supplied testator’s 
licensed houses with wines & spirits at a profit but 
at less than current market prices :—dlleld: the 
brothers were entitled to retain the profit arising 
from such supply by virtue of the special clause 
at the end of the will.—Re SYKES, SYKES v. SYKES, 
[1909] 2 Ch. 241; 78L.J.Ch. 609; 101L.T.1,C.A. 

See, also, EXECUTORS, Vol. XXIV., pp. 688-693. 

Compare PARTNERSHIP, Vol. XXXVI., pp. 
420-423, 

8116. Trustee with right in personal capacity— 
Conflict of right with position as trustee—Right 
cannot be enforced to detriment of cestuis que 
trust.! —No trustee of property having a right, the 
exercise of which conflicts with his duties as 
trustec, can, even with the consent of his cestuis 
gue trust, enforce his own right to their detriment. 
—CooK v. ADDISON (1869), L. R. 7 Eq. 466; 38 
L. J. Ch. 322; 20]. T. 212; 17 W. BR. 480. 

Costs of trustee solicitor.|—See So LicrTors, 
Vol. XLII., pp. 117, 124, Nos. 1137-1197. 


8117. Trustee employed by firm as clerk on com- 
mission basis-——Introducing business of trust to 
firm— Liable for commission to trust estate.}— 
Deft., one of two trustees of a will, was employed 
as a clerk by a firm of stockbrokers on the terms 
that his salary should consist of half the commis- 
sion earned by the firm on business introduced by 
him. At the recommendation of deft. the firm 
was employed to value his testator’s securities. 
The firm’s charges were paid out of testator’s 
estate &, in accordance with their contract with 
deft., they paid to him half the fees so earned. 
Deft. took no pait in making the valuations or 
in fixing the fees to be charged. In an action by 
his co-trustee claiming that deft. was bound to 
treat the fees so paid to him as part of testator’s 
estate :—Held: it was deft.’s duty as a trustee to 
give the estate the benefit of his unfettered advice 
in choosing stockbrokers to act for the estate, 
but, as the recipient of half the fees earned by the 
firm on business introduced by him, it was to his 
interest to choose his firm to act. The services 
rendcred to the firm by deft. remained un- 
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8118 i. Duty to convert.}—Where there 
was a gift of both real & personal 
property to trustecs with power to 
convert, followed by a discretionary 
direction to invest. the proceeds of 
such Conversion into personal securities 
followed by on imperative direction to 
invest the same in land & to hold the 
same on trusts applicable only to 
realty :—Held: there was a trust for 
conversion into realty of the real & 
personal property affecting it with the 
character of realty from the commence- 
ment.—He SANGER, RANKIN y, LESTER 


— Pictures 


of deceased 
merit. The 
all works of 


being oblige 


ens) 35. R. N.S. W. 284; 20 N.S. 
W. W.N. 132.—AUS. 
l. Right of trustees to keep in specie.} 
were left by testator to 
the National Gallery as residue, to be 
sold, the proceeds to be invested, & 
income from the investments to be 
devoted to the purchase of the works 
ainters of established 
ctures in question were 
eceased painters of estab- 
lished merits, &, consequently, the 
eep them, instead of 
sell them, & buy 
others.—Re LANE, NATIONAL GALLERY 


Governors es da k 
to 
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changed but his remuneration for them was 
increased, & increased by virtue of his trusteeship. 
That increase was a profit which deft. would not 
have made but for his position as trustee, & he 
was bound to treat it as part of the estate of his 
testator.— WILLIAMS v. BARTON, [1927] 2 Ch. 9; 
96 L. J. Ch. 855; 187 L. T. 294; 43 T. L. R. 446 ; 
71 Sol. Jo. 370. 


Sect. 11.—CONVERSION OF TRUST PROPERTY. 
SUB-SECT. 1.—DIRECTION TO CONVERT IN TRUST 
INSTRUMENT. 

A. In General. 

See, generally, Equity, Vol. XX., pp. 340-353, 
Nos. 819-924. 

3118. Duty to convert.|—BaTs v. Tloormr, No. 
3134, post. 








ey .|—SCULTHORPE v. TIPPER, No. 31238, 
ost. 
3120. Discretion as to mode & time.|— 





Re ATKINS, NEWMAN v. SINCLAIR, No. 3058, ante. 
~.J—See, also, Executors, Vol. XXIII, 


, Pp. 325, 826, Nos. 3919-3926. 


B. Time for Conversion. 

3121. Within reasonable time—Twelve months.]| 
—Where testator directs a purchase with all con- 
venient speed, & interest in the meantime to 
accumulate, & trustees neglect the purchase, 
twelve months is to be considered as a reasonable 
time within which the purchase might have been 
made.—PARRY 1 WARRINGTON (1820), 6 Madd. 
156; 56 E. R. 1051. 

3122. .|—Where testator directs a 
sale with all convenient speed after his death, & 
directs the produce to be invested & the dividends 
to be paid to one for life, & the land remains 
unsold, the ct. considers twelve months as a reason- 
able time within which the estates ought to have 
been sold & the produce invested, & will give to 
the tenant for life the rents of the unsold estate 
from that time.—VicKERS v. Scorr (1834), 3 
My. & K. 500; 8L. J. Ch. 223; 40 H.R. 190. 

8123. .|—Testator, by will dated in 
Aug. 1862, bequeathed his shares in a public co. 
& the rest of his estate to his trustees upon trust, 
to convert, ‘‘ immediately after his decease, or so 
soon thereafter as they might see fit to do so.’’ 
Part of the estate consisted of thirty-six shares in 
the Birmingham Bank, an unlimited co. At 
testator’s death the shares were at a premium, & 
considered a good & safe investment. Soon after 
testator’s death the bank issued new shares, 
offering them to the original shareholders at par. 
Nine were offered to the trustees in respect of 
testator’s shares, & being at a premium were 
purchased by them, though the trust for invest- 
ment did not authorise investment in shares. The 
old & new shares were held together by the 
trustees until July, 1866, when the bank broke :— 
Held: the trustees should not have purchased 














OF IRELAND (GOVERNORS) v. A.-G. 
(1918), 521. L. ‘T. 60.—IR. 


PART IV. SECT. 11, SUB-SECT. 1.-——B. 
8121 i. Within reasonable time— 
Twelve months.j— Where testator fixes 
no pero for the distribution of his 
estate, the rights of per tiee are to be 
ascertained on the footing that the 
eriod of distribution is one year from 
stator’s death.—CHURCH v. TALROT 
(1901), 1 gS, Rh. N, S, W. 13; 18 N, S, 
V. e N, 33.—AUS. 
™m. -—A trust to sell with all 
convenient speed is inconsistent with 
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the new shares, & should have sold the old 
in reasonable time after testator’s death ere 
reasonable time, in such case, if no cause is shown 
for «lelay, is a year after testator’s death; & the 
trustecs must replace not only the amount of the 
calls made upon all the forty-six shares & the 
purchase-money of the shares purchased, but also 
the loss to testator’s estate in respect of the shares 
having become valucless._SCULTHORPD v. TIPPER 
(1871), L. R. 18 Eq. 232; 41 L. J. Ch. 266: 26 
L, T. 119; 20 W. RB. 276, 

nnotations :—Consd. Ande ; 

527. Distd. Edwards », Edmunds cat Yad Ee cake : 


Brindley v. Partridge 1880), > : 
v. Rymer (1889), 60 L. T. 385. JeD. avd.” Retd. Redman 


C. Postponement of Conversion. 
see geen Vol. mac pp. 347, 348, Nos. 865- 
: ETTLEMENTS, Vol. XL. ; 
Nos. 2072-2076. eee BES Oe Oa, 

3124. Discretion to postpone.]—-Testator being 

ossessed of Mexican Mint shares, on which 

onuses were paid out of profits as well as 
dividends, by his will gave all his property to 
trustees, upon trust to sell & convert into money, 
but with power to postpone such sale & conversion 
as long as they should think reasonable; & in the 
meantime to pay the annual produce to the tenant 
for life :—Held: the tenant for life was entitled 
to the bonuses as well as the dividends until 
conversion, but was not entitled to have the 
conversion of the shares delayed contrary to the 
wishes of the trustees.— MURRAY v. GLASS (1553), 
1 Kq. Rep. 541; 23 L. J. Ch. 126; 22 L. T. OVS, 
35; 17 Jur. 816. 

3125. .|—Testator by his will & codicils 
gave his residuary real & personal estate to 
trustees upon trust in their discretion, or at the 
direction of his wife, for sale & to invest the 
proceeds & pay the income to bis wife for life or 
during widowhood, with certain remainders over. 
The will contained a wide power to postpone 
conversion. At his death he was possessed (inter 
alia), of an estate pur autre vie of the annual valuc 
of about £244 in property held on the trusts of a 
will & of two policies of assurance on the life of the 
cestut que vie, the annual premiums on which 
amounted to about £60. There wap a difficult y in 
selling the life interest :—W/eld: the trustees had 
power to postpone realisation of the policies & 
the premiums thereon were payable out ot capital & 
not out of income.—Re SHERRY, SHERRY v. SHERRY, 
119138) 2 Ch. 508; 833. J. Ch. 126; 1007..'T. 471. 

3126. -|—Testator by will devised & be- 
queathed all his residuary real & personal estate 
to trustees upon trust for sale & conversion, with 
power to the trustecs in their absolute & uncon- 
trolled discretion to postpone the sale or con- 
version. The will contained a provision that 
until sale or conversion the rents, profits, & 
income arising from such part of the 1esiduary 
estate as should for the time being remain unsold 
or unconverted should be paid or applied to the 
persons to whom & in the manner in which the 
dividends, interest, & income arising from the 
investment of the proceeds of sale of the residuary 
estate would have been payable or applicable 
under the trusts declared concerning the same ; 


@ power to postpone the sale. The 
trustees are not bound to immediate] 
sell at a sacrifice, but they are bounc 
to sell at the first favourable opportu- 
nity.—CaAINn v. WATSON, [1910] V. L. R. 
256.—-AUS. 
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81241. Discretion to postpone.)— 
WIGLEY v. Crozier (1909), 9 & hh. RR. 








425.—-AUS. 








25 S. RR. 
W.N. 56.—AUS. 





n. Whether power to retain implied.) 
—A power to retain is implled in 
&® power to postpone. — PERPETUAL 
TRUSIEE Co., Lp. v. NOYES (1925), 
N.S. W. 226; WwW. 


o. Trust to sell * with all convenient 
speed ’*--Whether court can authorise 
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& the trustees were to stand possessed of the 
proceeds of sale of the residuary estate in trust 
for testator’s children who should attain the age 
of twenty-one years in equal shares as tenants in 
common. 

Testator left seven children who were under 
twenty-one years of age; one of them on attain- 
ing twenty-one claimed that he was entitied to be 
paid his one-seventh share of the residuary estate 
or to have his share appropriated to him :—TIleld : 
he was not so entitled so long as the trustees in 
the bond fide exercise of their discretion deter- 
mined to postpone the sale.—Re K1pPING, KIPPING 
v. Kippina, [1914] 1 Ch. 62; 83 L. J. Ch. 218; 
109 L. T. 919. 

Annotation :— Refd. Re Jordison, Raine v. Jordison, [1922] 

1 Ch, 440. 

3127. -|—Testatrix by her will devised & 
bequeathed her residuary real & personal property 
to her trustees upon trust to sell & convert & out 
of the money to arise from such sale & conversion 
to raise the clear sum of £230,000 & to invest the 
same in manner thercby authorised; & she de- 
clared that ‘all or any part” of the sum of 
£230,000 which should not for the time being have 
been raised or appropriated should bear interest 
from her death at the rate of 34 per cent. per 
annum, & such interest should be deemed “ part 
of the income of the investments representing ”’ 
the £230,000, & she declared that the trustees 
should stand possessed of the £230,000 & the 
investments for the time being: representing the 
same, thercinafter designated ‘‘ the trust fund ”’ 
upon trust to pay ‘‘ as from the day of my death ” 
the income of the trust fund to C. during his life 
& after his death to hold the same on the trusts 
therein mentioned. Subject & without prejudice 
to the raising of the £230,000 testatrix directed 
that her trustees should hold the residue upon 
certain trusts therein mentioned. She empowered 
her trustees at any time or times in their 
‘uncontrolled discretion’? to appropriate un- 
converted investments in or towards satisfaction 
of the trust fund or any legacy or share in the 
premises, & ‘ at their discretion ”’ to postpone the 
sale or conversion “‘ of any part or parts’ of the 
residue, & directed that the income of the unsold 
residue should ‘‘ from the period of my death ”’ 
go as the income of the proceeds of sale would go 
“af such sale or conveysion into money were 
then actually made.’ The trustees refused 
{o raise or appropriate to, the legacy or any part 
thereof on the ground, as the Ct. of Appeal held 
in tact, that in the interests of all parties con- 
cerned in the management of the cstate the 
present time was most inopportune for realisa- 
tion. They, however, stated that it was possible 
that they might in the exercise of their discretion 
appropriate some of the investinents which had 
a fixed value towards such satisfaction. The 
bona fides of the trustees were not questioned :— 
Held: the trustees were entitled to postpone & 
delay the conversion of the residuary estate beyond 
one year from the death, & in postponing or 
delaying the sale & conversion of the residuary 
estate the trustees had not improperly exercised 
the discretion vested in them.—e CHARTERIS, 











postponement. ]-—Testator declared that 
upon the happening of certain events 
the trustees for the time being of his 
will should with all convenient speed 
absolutely sell his real estate or such 
part thereof as should be then unsold : 
—Jlield : the ct. had no jurisdiction to 
confer upon the trustees power to 
postpone the sale.—KING v. BERNDT 
(1902), 27 V. L. R. 519.—AU8. 


K K K 2 


42 N. 8. 
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Sect. 11.—Conversion of trust property: Sub-sect. 
1,C. & D.; sub-sects.2 &3. Sect. 12.) 


OHUARTERIS v. BIDDULPH, [1917] 2 Ch. 379; 86 
L. J. Ch. 658 ; 117 L. T. 391; 61 Sol. Jo. 591, C0. A. 

3128. For reasonable time.|—Testator by 
his will devised & bequeathed his rcsiduary rcal 
& personal estate, which included a large number 
of shares in a limited co., to trustees upon trust 
to convert, & he empowered them to postpone the 
conversion of the whole or any part of his residuary 
estate during so long as his trustees in their un- 
controlled discretion should deem proper, & in 
particular to retain any shares, stocks, & securities 
of the co., or any other investments held by him 
at his death, during any period without being 
liable for any loss arising thereby. He then 
divided his estate into certain shares, some of 
which he settled. 

Several of the trustees were directors of the co., 
& had large holdings; & it was stated that if 
these shares were all kept together the trustees 
would have a preponderating influence in the co. 

In the events which happened a son & two 
grandsons of testator were absolutely entitled to 
certain shares of the residuary estate & claimed to 
have transferred to them their proportion of the 
shares in the co. :—Held: the co. was a public 
company ; the trustees had not shown that it was 
necessary or desirable in the circumstances to 
retain all the shares; the power to postpone was 
for a reasonable time only; & in the absence of 
special circumstances the right of the absolute 
owners to have a transfer of their shares ought to 
prevail over the discretion of the trustecs.—He 
MARSHALL, MARSHALL v. MARSHALL, [1914] 1 Ch. 
192; 88 L. J. Ch. 307; 109 L. T. 885; 58 Sol. Jo. 


118, C. A. 
.|—See, also, ExEcutTors, Vol. XXIV., 
p. 558, Nos. 5980-5982. 

3129. Unanimous concurrence of trustees.| 
—Re TILron, GIBBES v. HALE-HINTON, No. 3748, 

ost. 

8180. Where probability of increase in value of 
property.|—An infant, cestui que trust, aged ten 
years, who was entitled upon marriage or attain- 
ing twenty-one, to the proceeds of certain real 
estate which was directed to be sold so soon as 
conveniently might be after the death of a tenant 
for life, filed her bill, upon the death of such 
tenant for life, praying that the trustees might be 
at liberty to postpone the sale, upon the ground 
that the property was likely to increase materially 
in value. Ordered, that the sale should be post- 
poned until the further order of the ct.—Morris 
v. Morris (1858), 32 L. T. O. 8.14; 4 Jur. N.S. 
802; 6 W. R. 493. 

31381. .|—te ATKINS, NEWMAN v. SINCLAIR, 
No. 3053, ante. 

3132. Liability for irregular postponement.|— 
It is a matter of indifference whether an exor. or 
trustee observes the order of sale enjoined in the 
will or not, provided that no depreciation takes 
place in the property whose sale is thus irregularly 
postponed.—-OLLIVER v. K1nG (1855), 1 Jur. N.S. 
ron on appeal (1856), 8 De G. M. & G. 110, 
a JJ. 

















D. Failure to Convert. 

8138. Liability of trustee.|—W., by his will, 
after giving some specific legacies, left the re- 
mainder of his property to his wife for life, to be 
invested in the public funds, & at her demise to 
be divided equally between his three daughters, 
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free from the control of their husbands, or to the 
heirs of their bodies, should they be taken away 
before the time of ‘“ our demise.’’ The estates 
were retained unsold :—Held: there was a direc- 
tion to convert, but as loss was not charged by 
non-sale, the trustee was not liable-—PATTENDEN 
v. HOBSON (1853), 1 Eq. Rep. 28; 21 L. T. O. S. 
84; 17 Jur. 406; 1 W. R. 282; sub nom. Pat- 
TENDEN v. HOBSON, PATTENDEN v. CHURCI, 22 
L. J. Ch. 697, 

Annotation :—Mentd. Re Jeaffreson’s Trusts (1866), L. R. 

2 Kq. 276. 

3134. -]—Testator gave the residue of his 
estate to trustees, who were also his exors., desiring 
them, immediately after his decease, to convert 
all his personal estate into money, & to invest the 
amount ‘in the Bank of England,” & to permit 
his daughter to receive the rents & profits, divi- 
dends or “ other annual produce ”’ of his personal 
estate for her life, for her own use, & after her 
death the property was to go to her children 
equally. Testator dicd in 1825, possessed of, 
among other things, £24 long annuities, which the 
exors. did not convert, but permitted the tenant 
for life to enjoy in specie. On the death of the 
survivor of the exors., his exors. also neglected to 
convert the long annuities. The tenant for life 
had represented, both to the original exors. & to 
the exors. of the survivor, the propriety of a con- 
version. She had mortgaged her interest, & two 
of the children had mortgaged their shares in the 
residue. Upon bill filed by all the children against 
the exors. of the surviving exors. & their mother : 
—Held: the non-conversion was a breach of trust, 
& the exors. must account for the difference 
between the value of the long annuities at the end 
of one year from the date of testator’s death, & 
their value when paid into ct.; the tenant for 
life was not liable to refund the over-payments 
voluntarily made to her, & the facts disclosed no 
case of acquiescence either on the part of the 
tenant for life or those in remainder. 

(2) I think the trustecs are entitled to all costs, 
except as to so much of the costs of suit as relates 
to the breach of trust... those costs I cannot 
give them, but I will not make them pay costs, 
for it was not a breach of trust by which they were 
to benefit themselves (LORD CRANWORTH, C.).— 
BATE v. HOOPER (1855), 5 De G. M. & G. 3385; 3 
W. &. 639; 43 1. R. 901, L. C. 


Annotations :—Distd. Hughes v. Mmpson (1856), 22 Beav. 
181. Consd. Bell v. Turner (1877), 47 L. J. Ch. 75. 











3135. .}—SCULTHORPE @. TIPPER, No. 3123, 
ante. 
3136 .]— Where testator gives an absolute 


discretion to his exors., to postpone the sale & 
conversion of his estate, they are not bound by 
the ordinary rule to convert the property within 
& year, even though some of the property consists 
of shares in an unlimited company. Nor will they 
be liable in the absence of mald fides for loss 
arising to the estate from the non-conversion. 

In the course of this discussion the word ‘‘ dis- 
cretion’? has been very frequently used.... 
What does it mean ? In honest plain language it 
means ‘' Do as you like” (BACON, V.-C.).—Re 
NORRINGTON, BRINDLEY v. PARTRIDGE (1879), 
18 Ch. D. 654; on appeal, 28 W. R. 711, C. A. 
Annotations :—As to (1) Refd. Re Crowther, Midgley v 

Crowther (1895), 64 I. J. Ch. 537; Re Irwin, Barton v. 

Irwin (1895), 39 Sol. Jo. 233. 

3137. .|—GAINSBOROUGH (EARL) v. WAT- 
COMBE TERRA CoTra CLAY Co., Lrp., DUNNING 
v. GAINSBOROUGH (EArt), No. 3048, ante. 
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81831. Liability of trustee.|— Hicks v. TRUSTEES, KxecutTors & AGENOY Co. (1900), 26 V. L. R. 339.—AUS. 


Part 1V.—Duties or TRUSTEES. 


SUB-sEcT, 2.—HazARnDOUS AND UNAUTHORISED 
INVESTMENTS. 

: 3138. Duty to convert — Greek bonds.]|—- 
Testator directed all his property, except ready 
money or money in the funds, to be converted 
into money, & the clear moneys arising from such 
conversion to be invested, in the names of the 
exors., In 3 per cent. Consols, or other govt. 
securities in England:—Held: Greek bonds, 
though guaranteed by this country, were not com- 
prehended in the word “ funds,” & they were a 
proper subject of conversion under the terms of 
the will— Burnin v. Gerrina (1845), 2 Coll. 324 ; 
6L. T. 0.8.97; 9 Jur. 9387; 63 Kh. R. 754. 

3139. —-— Bearer bonds & scrip.|—Testator 
possessed of divers securities of foreign states gave 
all his real & personal estate to trustees for his 
wife for life, & after her decease for his sons & 
their children. He gave his trustees a discretion 
to postpone the conversion of his residuary estate, 
which he had directed to be sold, & he directed 
that his stocks in the forcign funds, should not 
be sold out during the widowhood of his wife 
without her consent, his object being that she 
might enjoy the larger income derivable from such 
foreign funds :— Held: (1) all the forcign invest- 
ments should be retained ; (2) the certificates for 
Boston Water scrip & bonds of the Pennsylvanian 
Railroad co. were not within the meaning of the 
will, & they must. be sold.— Miis v. EDEN (1857), 
23 Beav. 548; 26 L. J. Ch. 583; 30 1. T. O. S. 
60; 3 Jur. N.S. 950; 53 4. RR. 213. 








3140. |—e Morris, KUCKNILL v. MORRIS, 
No. 3693, post. 
3141. —-— .|—-Ite PuGu, Banrinag v. Puan, 


[1887] W. N. 143. 
Annotation :—Distd. Re Whitfield (1920), 125 L. T. 61 
.|—-See, also, SELTLEMENTS, Vol. 
p. 672, Nos. 2090-2093. 

Power to retain.| —See Part VI., Sect. 3, post; 
Execurors, Vol. XXTIL., p. 325, No. 3016. 





XL. 


-PROPERTY OF WASTING NATURIE 


AND REVERSIONS. 

3142. Necessity for conversion into permanent 
securities —- Settlement by will.|] —- General rule, 
that where personal property is bequeathed for 
life with remainders over, & not specifically, it 
is to be converted into the 3 per cents. subject in 
the case of a real security to an inquiry, whether 
it will be for the benefit of all parties ; & a tenant 
for life is entitled only upon that principle. 

It is given as all his personal estate, & the mode, 
in which he says it is to be enjoyed, is to one for 
life, & to the others afterwards. Then the ct. 
says, it is to be constiued as to the perishable 
part, so that one shall take for life, & the others 
afterwards; & unless testator directs (the mode so) 
that it is to continue, as it was, the ct. understands, 
that it shall be put in such a state that the others 
may enjoy it after the decease of the first ; & the 
thing is quite equal ; for it might consist of a vast 
number of particulars; for instance, a personal 
annuity, not to commence in enjoyment till the 
expiration of twenty years from the death of 
testator, payable upon a contingency, perhaps. 
[f in this case it is equitable, that long or short 
annuities should be sold, to give every onc an equal 
chance, the ct. acts equally in the other case ; 
for those future interests are for the sake of the 


ee el ee 


SUB-SECT. 8. 
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tenant for life to be converted into a present 
interest ; being sold immediately, in order to 
yield an immediate interest to the tenant for life. 
As in the one case that, in which the tenant for 
life has too great an interest, is melted for the 
benefit of the rest, in the other that, of which, if it 
remained in specie, he might never receive any- 
thing, is brought in; & he has immediately the 
interest of its present worth (Lorn ELpon, C.).— 
Hower v. DARTMOUTH (EARL), TOWEv. AYLESBURY 
(CouNTKSS) (1802), 7 Ves. 137; 32 E. R. 56, 1. C. 


Annotations :—Distd. Holland v. Hughes (1809), 16 Ves. 111. 
Consd. Spong v. Spong (1827), 1 ¥. & J. 300. Apld. 
Dimes v. Scott (1828), 1 Russ. 195: Alcock v. Sloper 
(1833), 2 My. & K. 699. Id. Mills v. Milla (1835), 
7 Sim. 501, Distd. Pickering v. Pickering (1839), 4 My. 
& Cr, 289. Apid. Sutherland v. Cooke (1844), 1 Coll. 
498. Expld. Hinves v. Hinves (1844), 3 Hare, 609; Cafe 
vr. Bent (1845), 5 Hare, 24. Apld. Chambers v. Chambers 
(1846), 15 Sim. 183. Consd. ely ». Atkinson (1846), 
4 Hure, 624. Distd. House ». Way ( 848), 18 L. J. Ch. 22. 
Consd. Cotton v. Cotton (1850), 14 Jur. 950; Prendergast 
v. Prendergast (1850), 3 H. L. Cas. 95: Morgan v. Morgan 
(1851), 14 Boeav. 72. Apld. Blann v. Bell (1852), 2 De G.M. 
& G. 775; Meyer v. Simonsen (1852), 5 De GQ, & Sm. 723. 
Expld. Baud v. Fardell (1855), 7 De G. M. & GQ. 628. 
Distd. Bate v. Hooper ee 5 De GM. & QG. 3383 
Gumey v. Gurney (1855), 3 W. R. 353; Hope v. Hope 
(1855), 1 Jur, N.S. 771; pu peen v. Lester (1858), 33 
L.T, 0. S. 6. Apld, Craig v. Wheeler (1860), 29 L. J. Ch. 
374. Expld. Stroud rv. Gwyer (1860), 28 Beav. 130. Distd. 
Bulkeley v. Stephens (1863), 10 lL. 1. 225. Apld. Pidgeon 
*. Spencer (1867), 16 L. 'T. 53. Distd., Craven v. Craddock 
(1869), 20 L. T. 6383 Greaves v. Smith (1874), 29 L. 'T. 
798. Apld. ‘Vickner v. Old (1874), L. R. 18 Taq. 422. 
Distd. Lean v. Lean (1875), 32 L. T. 305; Thuraby t. 
Thursby (1875), lL. It. 19 Kq. 395; Waters tv. Waters 
(1875), 32 L. T. 306, n.; Re Bagshaw’s Trusts (1877), 46 
I. J. Ch. 567. Apld. Macdonald v. Irvine (1878), 8 Ch. D. 
101; #te Smith’s Kstate, Clifford v. Washingion (1879), 
48 L. J. Ch, 205. Distd. Giay v. Siggeis (1880), 15 Ch. D. 
743. 2te Leonard, Theobald v. King (1880), 43 I. T. 664. 
Apld, Re Nicholson, Nicholson v, Nicholson, {1895] W. N. 
106. Distd. Ze Pitcairn, Brandreth v. Colvin, [1896] 2 Ch, 
199. Apld. I?e Game, Game v. Young, [1897] 1 Ch. 881. 
Distd. Re Bland, Miller v. Bland, [1899) 2 Ch. 336; Je 
Hammersley, Heasman v. Hammersicy (1899), 81 L. T. 
150. Id. Pardoe »v. Pardoe (1900), 82.1. I. 547; 
Rowlls v. Bobb (1900), 44 Sol. Jo. 448. Consd. Rowlls 
v% Bebb, Re Rowlls, Walters rv. Treasury Solr, [1900] 
2 Ch. 107. Distd. Re Van Straubenzee, Boustead v. 
Cooper, [1901] 2 Ch. 779; Stanier «. Hodghinson (1903), 
73 1. J. Ch. 179._ Consd. Re Woods, Gabellini v. Woodk, 
{1904] 2 Ch. 4. Distd, #ee Bentham, Pearce v. Bentham 
(1906), 94 L. I. 8307; Ze Bates, Hodgson v. Bates, [1907 | 


1 Ch. 22; Slade v. Chaine, [1908] 1 Ch. 622. Consd. Re 
Nicholson, Kade v. Nicholson, (1909) 2 Ch. 111. Apld. Jt 
Warebain, Wareham v. Brewin, [1912] 2 Ch. 312. Distd 


Jee Charteris, Charteris v. Biddulph, {1917] 2 Ch. 379. Apld. 
Re Evans’ Will Trusts, Pickering v. Kvans, (1921J 2 Ch. 
309. Consd. 1. R.Comra. v. Blott, 1. R. Comrs, v. Green- 
wood, (1921}2A.C.171. Distd. #e Corelli (1925), 69 Sol. Jo. 
525, FF. Re Brooker, Brooker v. Brooker (1926), 70 
Sol. Jo. 526. Apld. Re Trollope’s Will Trusts, Public 
Trustee v. Trollope, [1927] 1 Ch. 596. Refd. Clough v. 
Bond (1838), 3 My. & Cr. 490; Simpson v. Kurles (1847), 
J1 Jur. 921; Milne v Parker (1848), 17 lL. J. Ch. 104; 
Cranley v. Dixon (1857), 23 Beav. 512; Johnston v. Moore 
(1858), 27 L. J. Ch. 453: Morres v. Hodges (1860), 27 
Beav. 625; Ibbotson » Elam (1865), I. R. 1 Hq. 188; 
die Sewell’s Hstate (1870), I. 2. 11 ae 80; Robertson v. 
Broadbent (1883), 8 App. Cas. 812; Re Chancellor, 
Chancellor v. Brown (1884), 53 1. J. Ch. 443 ; Jéec Thomas, 
Wood v. Thomas, [1891]3 Ch. 482 3; /te Armitage, Armitage 
e. Garnett, [1893] 3 Ch. 337; de Gaxquoine, Gasquoine v. 
Gasquoine, [1894] 1 Ch. 470; Re Whitehead, Peacock v. 
Lueas, {18941 1 Ch. 678; Me Hubbuck, Hart v. Stone. 
[1896] | Ch. 754; Re Chaytor, Chaytor v. Horn, (1905) 
1 Ch. 233: #e Tedlie, Holt v. Croker (1922), 91 L. J. Ch. 
346: Ite Barratt, National Provincial Bank v. Barratt, 
{1925] 1 Ch. 550. 

See eel ee Wit Gd 

—~—- Settlement by deed.]~—Scc SETTLEMENTS, 


Vol. XL., pp. 672-675. 


Secr. 12.~ INVESTMENT OF TRUST FUNDS. 
See Part VI., post. 
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PART IV. SECT. 11, SUB-SECT. 2. 
Duty to convert—Shares in company with unlimited liability.}—BROWNLIE v. BROWNLIE’Ss TRUSTEES (1879), 6 KR. (Ct. 


p. 
of Sess.) 1233; 16 8c. L. R. 731.—8CO 
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TRUSTS AND TRUSTEES. 


Part V.—Powers and Discretions of Trustees. 


SrEctT. 1.-—-IN GENERAL. 

3143. Enforcement of exercise—Power coupled 
bso trust.|——-TEMPEsT v'. CamMoys (LORD), No. 3282, 
post. 

3144. -|—Where a power is coupled 
with a trust or duty, the ct. will enforce the proper 
& timely exercise of the power, but will not inter- 
fere with the discretion of the trustees as to the 
particular time or manner of their bond fide 
exercise of it.—Re BURRAGE, BURNINGHAM Uv. 
BuRRAGE (1890), 62 L. 'T.. 752. 

8145. Inherent powers—Any act of which court 
would approve.|—It would be strange to say, that 
trustees would be censured in this ct. for doing 
what the ct. would have ordered to be done (LORD 
HENLEY, C.).—INwWoop v. TWYNE (1762), 2 Eden, 
148; Amb. 417; 28 E. R. 853, L. C. 

Aa wee Re Wells, Boyor v. Maclean, [1903] 


3146. .|—If an exor. without applica- 
tion to the ct. does what the ct. would have 
approved, it shal] stand. - LEE v. BRown (1795), 4 
Ves. 362; 31 E. R. 184. 

Annotation :—Mentd. Cory v. Gertcken (1816), 2 Madd. 40. 

3147. —-— | —WALDO v. WALDO (1835), 7 
Sim. 261; 58 E. R. 837. 

Annotation :— Refd. Ferrand t. Wilson (1845), 4 Hare, 344. 

3148. .|—There can be no doubt... 
that what a trustec would be ordered by the ct. 
to do 1s valid if done by him without the previous 
authority of the ct. (LorpD CHELMSFORD, C.).— 
SEAGRAM v. KNIGHT (1867), 2 Ch. App. 628; 36 
L. J. Ch. 918; 17 L. T. 47; 15 W. R. 1152. 1, C. 


Annotations :—Mentd. Dashwood ». Magniac. [1891] 8 Ch 
ate ; de Benzon, Bower v. Chetwynd (1014), 83 L. J. Ch. 























3149. ——— Acts believed to be necessary to 
execute trust.|—Where there was a reasonable 
ground for contending that a legacy was a charge 
upon an estate vested in trustees for sale, & they, 
in the exercise of a bond fide discretion, for the 
purpose of satisfying a purchaser who refused to 
complete unless the legacy was discharged, paid 
it:—Held: whether the objection would have 
been tenable or not, the payment ought to be 
allowed to the trustees as between them & the 
persons beneficially interested. 

I have always understood the law of this ct. to 
be that where trustees are acting bond fide in the 
exercise of their discretion, they may, though 
they incur some risk in doing so, make payments 
which are in their judgment necessary for the 
due execution of the trusts, & that such payments 
ought to be allowed to them (TurNER, L.J.).— 
FORSHAW v,. HIGGINSON (1857), 8 De G. M. & G. 
827; 26 L. J. Ch. 342; 29 L. T. O. 8. 43; 3 Jur. 
N.S. 476; 6 W.R. 424; 44 E.R. 609, L. JJ. 

Powers of trustees of charities.|—Sec CHARI- 
TIES, Vol. VIII., pp. 376, 377, Nos. 1869~1885. 

Discretion. |-—_Sea Sect. 5, post. 


Sect. 2.—EXERCISE OF POWERS. 

8150. Presumption of good faith.]|—It must be 
presumed that persons dealing with a trust fund 
are dealing with it honestly (Woop, V.-C.).— 
‘TAYLAR v. MILLINGTON (1858), 4 Jur. N. S. 204. 

8151. Necessity for concurrence of all trustees. |— 
ROTHWELL v. Hussey (1674), 2 Cas. in Ch. 202; 
22 K. R. 911. 

8152. .|—If one of two trustees order a 
broker to purchase stock, standing in their joint 
names, & undertake to procure his co-trustee to 
join in the transfer :—Held: the broker was not 
warranted in making the sale, unless such co- 
trustee authorised or concurred with the other in 
making the transfer.—LEYTON v. SNEYD (1818), 
8 Taunt. 532 ; 2 Moore, ©. P. 583; 129 EB. R. 489. 

3153. .|—I take it to be a general rule of 
law that where a public trust is to be executed by 
a definite number of persons, it must be executed 
at a mecting where a majority of that number is 
present, unless there be a usage or custom to the 
contrary. It is different from a trust or power 
of a private nature, for that must be executed by 
all the persons to whom it is given (BAYLEY, J.).— 
BLACKET v. Bruizarp (1829), 9 B. & C. 851; 4 
Man. & Ry. K. B. 641; 2 Man. & Ry. M. C. 369 ; 
109 EK. R. 317; sub nom. FREEMAN v. MEYMOTT, 
BLACKETT v. BLIZARD, 8 L. J. O. S. K. B. 86. 
Annotations -—Refd. R. v. Fenton (1841), 1 Gal. & Dav. 17. 

Mentd. Hull v. Maule (1838), 7 Ad. & El. 721; R. v. 

Christchurch Oversecis (1857), 26 L. J. M. C. 68; Atten- 

borough v. Kemp & Page (1860), 6 Jur. N. S. 1354; R. vu. 

Chester (Bp.) (1901), 17 T. L. R. 533; KR. v. Leeds JJ., 

ke p. Binns (1906), 95 L. T. 916. 

3154. |—Avowry for rent due from pltf., 
as tenant of premises to avowant, under a demise 
before then made, at the yearly rent of £170 :—- 
Held: not supported by proof of a conveyance 
to avowant, to which three trustees, the lessors, 
were parties, but which was executed by only two 
of them.—PHILPOTT v. DOBBINSON (1829), 6 Bing. 
104; 3 Moo. & P. 320; 7L. J. O. S.C. P. 248 ; 
180 EK. R. 1219. 
duralon : --Mentd. Roberts v. Snell (1840), 1 Man. & G. 











3155. —— .] - The act of the majority of trustees 
cannot bind a dissenting minority nor the trust 
estate. In order to bind the trust estate the act 
must be the act of all the trustees. 

There is nolaw .. . which enables the majority 
of trustees to bind the minoritv. ‘The only power 
to bind is the act of the three, & consequently 
the act of the two, even if it could bind them by 
reason of delay or acquiescence, could not bind 
the trust estate, & therefore in no way was the 
trust estate bound or the mtge. released (JESSEL, 
M.R.).—LukKE v. SouTH KENSINGTON HOTEL Co. 
(1879), 11 Ch. D. 121; 48 I. J. Ch. 361; 40 
lL. T. 638; 27 W. It. 514, C. A. 


Annotations :-—Refd. Webb v. Jonas (1888), 39 Ch. D. 660; 
Re Continental Oxygen Co., Eliak »v Continental Oxygen 


PART V. SECT. 2. 


3150 i. Presumption of good faith.] —- 
In a case which involves the cxercise 
of an ‘* uncontrolled ’’ discretion on 
the part of trustees of a will in regard 
to the maintenance of infants, the ct. 
will not interfere on the suggestion 
that the trustees, though acting in good 
fuith & after considcration of tho 
circumstances, have acted in a wrong 
headed way in refusing maintenance ; 
dishonesty must be shown before the 
et. will interfere.— Craia v. NATIONAL 
TRUSTEES, EXEOUTORS & AGENCY Co. 
OF AUSTRALASIA, LTp., [1920] V. lL. R. 


569.—AUS. 

8151 i. Necessity for concurrence of 
all trustces.| ~Execution by all the 
trustees is not absolutely necessary for 
tho validity of an assigninent.— 
Hees v. MUNRO (1860), 9 C. PB. 462. — 


3151 ii. ——.]—One of two trustees of 
a public trust cannot grant a mtge. or 
effect any similiar transaction in respect 
of the trust properties so as to bind the 
trust without the consent of the other 
trustee even though the latter, on 
consultation, wro y refuses his 
consent.—CHEERN Uv. NARAYANAN NAM- 


RUDIRI (1919), I. L. R. 42, Mad. 335.— 
IND. 


8151 iii. -- —.J—Where two or more 
persons are appointed trustees, & one 
or more renounce & disclaim the trust, 
the trust may be executed by the 
others. —- BAYLY v. CumMMING (1817), 
10 1. Eq. R. 405.—IR. 

3151 iv. J—ke ARNOTT (DE- 
CEABED) ARNOTT v. ARNOTT, [1899] 
11. R. 201.—~—IR. 


3151 v. ———.] —FREEN v. BEVERIDGE 
(1832), 7 Frac. Coll. 553.—8COT. 


q. Ratification of contract by co- 





Part V.—Powerrs AND DiscrETIONS OF TRUSTEES. 


Co., [189 ‘ 
oe at 387} 1 Ch 511. Mentd, Palmer v. Mallett (1887), 


3156. -|—R. by will gave his residuar 
estate to trustees upon trust to convert & a 
invest in their or his names upon the public stocks, 
funds, or securities of Great Britain or of any 
foreign or colonial CGovt., & he gave them power 
to postpone for such time as should seem ex- 
pedient the sale, conversion, or getting in of any 
part of the trust estate. ‘Testator’s estate con- 
sisted chiefly of foreign stocks & bonds, some of 
which were payable to bearer. The trustees 
retained these sccurities for some years; then one 
trustec wished to realise ; the other three thought 
it best to further postpone the sale. Ona summons 
taken out by the trustees who wished to realise : 
Held: under the power to invest in their names 
the trustees had not power to purchase foreign 
Govt. bonds payable to bearer ; they had power 
to postpone the sale of such bonds possessed by 
testator at his death, but this power to postpone 
could only be exercised by the trustees unani- 
mously, & if one trustee objected the bond or 
other unauthorised securities must be converted. 








— ROTH, GOLDBERGER v. ROTH (1896), 74 
LL. T. 50. 
3157. -|—An acknowledgment by one of 





two exors, & devisees in trust of real estate against 

the wishes of the other that more than six years’ 

interest is duc on a intge. created by their testator 
cannot be treated as the valid act of the two in 
their capacity of trustees, & is not a goud acknow- 

Iedgment within Real Property Limitation Act, 

1833 (c. 27), 3. 42. 

All trustees must concur in the exercise of 
powers conferred on them with reference to the 
trust estate (STinLinu, J.).-—ASTBURY v. ASTBURY, 
[1898] 2 Ch. 111; 67 1. J. Ch. 471; 78 1. T. 494; 
46 W. R. 636. 

Annotation :— jé J ; dou L - 
iearaerert Refd. Re Lacey, Moward v. Lightfoot, [1907] 
3158. ——.!—Re Hinron, 

HINTON, No. 3743, posi. 
3159. Discretion to be exercised by two 

trustees—Properly exercised by one acting & one 

approving.|—-I had some doubts at first whether, 
as the discretion was to be exercised by the two 
trustees, & one only had acted the discretion 
had been properly exercised ; but I have come to 
the conclusion that as the other trustee approved 

& sanctioned what was done by the one who made 

the payments, no breach of trust was committed 

(LonpD Komiiiy, M.R.).—MESsSEENA v. CARR 

(1870), L. R. 9 Eq. 260; 39 L. J. Ch. 2165 22 

rer ah 3; sub nom. MASSEENA v. CARR, 18 W. Rh. 

—_—- Trustees of charity—-Power of majority to 
bind minority.|—Sce Cuanities, Vol. VIIL., p. 376, 
Nos. 1880-1885. 

8160. Trustees cannot change nature of estatc.|— 
Trustee cannot change the nature of the estate by 
turning money into land, or a lease for years into 
a freehold, & e converso.—WITTER v. WITTER 
(1780), 3 P. Wms. 99; 24 K. R. 985, L. C. 
Annotations :—Refd. Inwood v. Twyne (1762), Amb. 417; 

Rawe v. Chichester (1773), Amb. 715; Whittaker v. 

Whittaker (1792), 4 Bro. C. C. 31; A.-G. v. Ailesbury 

(1887), 12 App. Cas. 672. 

8161. Acts done by trustees—In exercise of 
trust—Liability of property of cestuls que trust.}— 
Trustees may render the property of their bene- 


GIBBES v. HALE- 











ficiaries liable to third persons for an act done by 


trustce 
personnel of beneficiuries.J}-—-Re ‘TRUB- 
TEES OF 66TH BATTALION _(Alta.), 
[1921] 1 W. W. R. 596; 
167.—CAN 


trustee. ]— Contract made by one of two r. Whether 


trustees, acting for himself alone, is 
not capable of ratification by his co- 
rustee. —- CHISHOLM v. CHISHOLM 
(1918), 49 N. Ss. kh. 174.—CAN. 
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them in the exercise of their trust.—MERSEY 
Docks & Harspourn Boarp TRUSTEES v. GIBBS, 
MERSEY Docks & HARBOUR KoARD TRUSTEES v. 
PENHALLOW (1866), L. R. 1 H. L. 93; 11 H. L. 
Cas. 686; 35 L. J. Ex. 225; 14 L. T. 677; 380 
J. P. 467; 12 Jur. N.S. 571; 14 W. R. 872; 2 
Mar. L. U. 353; 11 K. 2. 1500, H. L.; affg. S.C. 
sub nom. GIBBS v. LIVERPOOL DOCKS TRUSTEES 
(1858), 3 H. & N. 164, Ex. Ch. 


Annotations :—Refd. Southampton & Itcbin Bridge Co. wv. 
Southampton L. B. (1858), 8 KE. & B. 801. Mentd. Ruck 
v. Williams (1858), 3 H. & N. 308; Walkor v. Goe (1859), 
4H.& N.350; Metcalfe v. Hetherington (1860), 5 H. & N. 
719 ; Holliday v. St. Leonard Shoreditch, Vestry (1861) 
11 C, B. N.S. 192; Whitehouse v. Fellowes (1861) 16 

» B. N.S. 765; Thompson v. N. BE. Ry. (1862), 2B. & 8. 
119; Brownlow v. Metropolitan Board of Works & Aird 
(1863), 13 C. B. N.S. 768; Waller v. S. EB. Ry. (1863), 32 
L. J. Ex. 205; Obrby v. ee Comrs. ee 5B. & 8. 
743; Coe v. Wiso eee . R. 1 Q. B. 711; Worral 
Waterworks Co. v. Lloyd (1866), L. R. 1 CG. P. 7195 A.-G 
v. Colney Hatch Lunatic Asylum (1868), 4 Ch. App. 146 ; 
Birch v. Marylebone Vestry (1869), 17 W. R. 1014; Fore- 
man wv. Canterbury cerne. (1871), L. R. 6 Q. B. 214; 
Clowes v. Staffordshire Potteries Waterworks Co. (1872), 
&Ch. App. 129, n.3; Winch v. Thames Conservators (1874), 
L. RY C. P. 3783; White vu. Hindley L. B. (1875), L. R. 
10 Q. B. 219; A.-G. & Dommes v. Basingstoke Coipn. 
(1876), 24 W. It. 817; Goslin v. Agricultural Hall Co. 
(1876), 1 C. P. D. 482; Harris v. G. W. Ry. (1876), 1 
Q. B. VD. 614; Holborn Union Grdns. v. St. Leonard 
Shoreditch, Vestry (1876), 2 Q. B.D. 1453; Weirv. Barnett 
ee 3 Kx. D. 32; Forbes v. Liverpool Conservancy 

soard (1879), 4 Ex. D. 116; Hill v. Metropolitan Asylum 
District Managers (1879), 4 i B. D. 433; Fleming v. 
Manchester Corpn, (1881), 44 L. T. 5173; Dormont te. 
Furness Ky. (1883), 11 Q. B. D. 4963 Jt. v. Williams (1884), 
9 App. Cas. 418; Lowther v. Curwen (1887), 58 L. T. 168; 
Tucker v. Axbridge Highway Board (1888), 535 Jd. P. 87; 
The Moorcock (1889), 14 DP. D. 64; Gibraltar Sanitary 
Comrs. v. Orfila (1890), 15 App. Cas. 100; Jersey v. 
Uxbridge R. 8. A., 11891) 38 Ch. 183; R. vo Selby Dam 
Drainage Comrs., (1892] 1 Q. B. 348; Vall Valo Ry. v. 
Amalgamated Soc. of Ry. Servants, [1901] A. C. 426; 
Crossfield v. Manchester Ship Canal Go. (1903), 19 T. L. R. 
398; Hackney a v. Lee Conservancy Board, [1904] 

2h. B. 541; The Bearn, [1906] P. 48; Bede 5.8. Co. v. 
River Wear Comrs., [1907] 1 K. B. 310; Quoens of the 
River S.S. Co. v. Kaston, Gibb & River Thanics Con- 
servators (1907), 96 1. T. 9013 Tozeland v. West Ham 
Union, (1907] 1 K. 2. 920; Hillyer v. St. Burtholomew’s 
fospital, [1909] 2 K. B. 820; MeClelland v. Manchestor 
Corpn., [1912] 1 K. B. 118; Papworth v. Battersea Corpn., 
{19141 2 K. B. 89; Pyman SS. Co. vo. Hull & Barnsley 
Ry., (914) 2 K. LU. 788; ho Kua, (I915] P. 111; Hay- 
ward vo. Drary Lane ‘Theatre & Moss’ Mimpires, [1917] 
2K. B. 899; Liebig’s Extract of Meat Co. v. Mersey 
Docks & Harbour Board & Nelson, [1918] 2 K. B. 38); 
Baker v. James, [1921] 2 K. B. 674; Boynton v. Ancholme 
Draluage & Navigation Cormrs., (1021) 2K. 3B, 213; The 
Devon (1923), 130 L. 'T. 448; Sutcliffe v. Clients Invest- 
ment Co., (1924) 2K. B. 7463 British Petroleum Co. v. 
A.-C. for Ceylon, [1026] A. ©. 1473; Silverman v. Imperial 
London Hotels (1927), 1387 L. T. 57. 


3162. Trusts of appointed fund—Who should 
administer—Trustees of appointor’s will themselves 
objects of power.|—A woman having power to 
appoint generally £500 out of a certain trust fund 
of which she was tenant for life, & a power to 
appoint the remainder amongst certain persons, 
gave, devised, & bequeathed all her property, & 
all property which she had any power to ay vend 
to trustees, in trust to convert & pay her debts, 
etc., & then on trusts for persons, objects of the 
particular power. Her property other than the 
settled fund was of trifling value. Wer debts, 
etc., were less than £500 in amount :—Held: her 
trustees, who were themselves objects of the power, 
wcre the proper persons to administer the trusts 
of the appointed fund.— Ferrien v. Jay (1870), 
L. R. 10 Eq. 550; 39 L. J. Ch. 686; 23 L. T. 302 ; 
18 W. R. 11380. 


Annotations :— Consd. Scotney v. Lomer (1885), 29 Ch. D. 
535. Refd. Buskv. Aldam (1874), L. .19 Kq.16. Mentd. 
Re Teape's Trusts (1873), L. R. 16 Hq. 442; Thornton v. 


t. Presumption that trustees acted ac- 
cording to power conferred on them,.J— 
WHITE’s TRUSTEKS v. WHITE (1898), 
23 R. (Ct. of Sess.) 836; 33 Sc. L. 

0; 8. L. T; 59,.—-SOOT. 


may change 


61 D. L. R. 
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Sect. 2.—Exercise of powers. 
sects. 1 & 2.) 


Thornton (1875), L. NR. 20 Ig. 699; Re Denton, Banner- 

man v, Tooscy (1890), 63 L. ‘J’. 105; #e Milner, Bray v. 

Milner, [1899] 1 Ch. 563; Je Rickman, Stokes v. Rickman 

(1899), 80 LL. 1. 518; Ee Ackerley, Chapman v. Andrew, 

11913} 1 Ch. 510. 

Grant of letters of administration—To trustees. |—— 
See Executors, Vol. XXIII., pp. 172, 173, Nos. 
1910-1914. 


Secls. 3 & 4: Sub- 


Sucr. 3.—DISCLAIMER OF POWERS. 
Tite law of Property Act, 1925 (c. 20), ss. 155, 


Disclaimer of office.|—Scc Part II., Sect. 3, 
sub-sect. 2, ante. 


Sect. 4.—-SURVIVORSHIP AND DEVOLUTION OF 
POWERS. 


SuB-sEctT. 1.—SuURVIVORSHIP. 

See 'Trustee Act, 1925 (c. 19), 8. 18. 

3163. Whether power exercisable by surviving 
trustees.|—GQWILLIAMS v. RowEL (1661), Hard. 
204; 145 Bh. RR. 454. 

Annotation :—Mentd. Clerk v. Sinith (1698), 1 Salh. 241. 

3164. -}—-MANSELL (LADY) v. MANSELL 
(1757), Wilm. 36; 07 I. R. 14. 

3165. -—— —.]—I'estator having directed his two 
trustees to apply a moiety of rents or such part 
as they or he should in their or his discretion see 
fit in the maintenance & education or advance- 
ment in life of his younger children during the life 
of his wife ; & one of the trustees having died, the 
ct. would not interfere with the discretion to be 
exercised by the surviving trustee.—LiIvESEY v. 
HARDING, LivEsiy v. BECKET? (1830), as reported 
in Taml. 460; 48 FE. R. 183. 

3166 -|—Testator appointed three persons 
& their respective heirs & assigns his exors., & 
gave to them & to their respective heirs & assigns 
all his real & personal estates, in trust for the 
purposes after set forth ; & first, that they & their 
respective heirs & assigns should sell his real 
estates ; & he empowered them & their respective 
heirs & assigns to convey his estates & to give 
receipts for the consideration money. He then 
requested the exors. of his will to sell his farming 
stock, furniture, etc., & out of the moneys so 
arising & all other portions of his personal estate, 
he required them & their respective heirs & assigns 
to pay all his debts, etc. One of the trustees & 
exors. died. The two survivors agreed to sell the 
real estate. 

The ct., in a suit for a specific performance of 
the agreement, rejected the word ‘‘ respective,” 
& held that the two surviving trustces & exors. 
could sell & convey the estates to the purchaser.— 
JONES v. Prick (1841), 11 Sim. 557; 10 L. J. Ch. 
195; 5 Jur. 719; 59 TE. R. 988. 

3167. -]|—Testator devised his real estates 
to A., B., C. & D., & their heirs, on certain trusts 
which required the legal estate to be vested in 
them, & gave a power of sale to them or the sur- 
vivors or survivor of them, or the heirs of the 
survivor, & declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
&, if any of them should die or decline to act, 
that it should be lawful, & he thereby willed & 
directed that the survivors of them should, imme- 
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diately or within two months afterwards, by any 
deed, nominate some fit person to be a trustee 
in his place. D. died; & A. & B. by one deed, 
& ©. by another, both of which were executed 
more than two lunar months, but less than two 
calendar months after D.’s death, nominated a 
new trustec, but did not convey the legal estate 
to him. A., B., C., & the new trustee agreed to 
sell the estates to M., who objected to complete 
his purchase, (a) because the appointment of the 
new trustee had not been made within two lunar 
months, (b) because it had not been made by one 
single deed, & (c) because the power of sale was 
suspended during the vacancy in the trust. The 
ct. overruled the objections; but held that the 
new trustce had not been duly appointed, because 
no conveyance had been executed to him; not- 
withstanding which, A., B. & C. could make a 
good title & give an effectual discharge for the 
purchase-moncy.—WARBURTON v. SANDYS (1845), 
14 Sim. 622; 14L. J. Ch. 481; 51. T. O.S. 262 ; 
9 Jur. 503; 60 K. R. 499. 


Annotations :—Apld. Welstcad v. Colville (1860), 28 Beav. 
637: Re Bayley-Worthmegton & Cohen’s Contract, [1908] 


ts 26. Refd. Ite Bacon, Toovey v. Turner, [1907] 1 Ch. 
oe 
3168. -|-Where there was a devise & 





bequest of freehold & other property, & all other 
testator’s real & personal] estate to two persons, 
their exors. & administrators, upon trust by sale 
or otherwise, at their discretion, to raise & invest 
a certain sum of money, & apply the interest in 
the maintenance & education ot testator’s daughter, 
until her age of twenty-one, & then to pay same 
to her for her separate use; one of the devisees 
in trust after the death of the other, but during 
the lifetime of the daughter, & whilst, therefore, 
it was necessary that the charge should be raised, 
proceeded to sell the estate. On an objection to 
the title:—Jleld: the surviving devisee in trust 
might exercise the option of selling, & the power 
of sale; & an application in such a case for the 
direction of a ct. of equity was unnecessary. 
Where it is a naked power given to two persons, 
that will not survive to one of them, unless there 
be express words, or a necessary implication upon 
the whole will, showing it to be the intention that 
it should do so (PAGE Woop, V.-C.).—LANE v. 
DEBENITAM (1853), 11 Ilare, 188; 22 T.. T. O. S. 
143; 17 Jur. 1005; 1 W. KR. 465; 68 BE. Wl. 1241. 
Annole -—Consd. Re Bacon, Toovey v. Turner, [1907] 3 


3169. .|—Trustecs had a power of sale over 
a real estate vested in them, & to give good 
discharges for the purchase-money. The tenant 
for life had a power to appoint new trustees, & 
‘“{hereupon ”’ the trust estate was to be conveyed 
to the old & new trustees. In 1857 B. was ap- 
pointed a new trustee, but before any conveyance 
had been made tu him the estate was sold & con- 
veyed to a purchaser, & the purchasc-money was 
paid to the old & new trustees :—Held: the pur- 
chaser had obtained a good discharge for the 
purchase-money.— WELSTEAD v. COLVILE (1860), 
28 Beav. 537; 64 1. R. 472. 

3170. .|—Testator, after stating that he 
was desirous that a farm which he occupied shouid 
be carried on during the life of his wife for the 
maintenance, support, & benefit of herself & all 
his children, & that upon her death all his pores 
both real & personal, should be ‘‘ fairly & equally 
divided ’? among “‘ all”’ his children, & that the 
property which his three children by a former 











; PART V. SECT. 4, SUB-SECT. 1. 
3163 1. Whether power exercisuble by surviving trustees.}—PEGLEY v. ATKINSON (1873), 20 Gr. 383.—CAN. 
3163 it. ———.]}—MuIR v. MACDONALD’S TRUSTEES (1851), 14 Dunl. (Ct. of Sess.) 152; 24 Sc. Jur. 70; 1 Stuart, 182.—SCOT. 


Part V.—PowWERS AND DISCRETIONS OF TRUSTEES. 


marriage had derived should be brought into 
hotchpot from the time of his decease, ‘‘ so as to 
form one common fund,’ appointed his wife 
‘* & her two brothers, W. & J%., trustees & exors.”’ 
of that his will; & for the purpose of management 
authorised & empowered them to sell & convert 
into money all or any part of the real & personal 
estates, or to mortgage or let same or any part 
thereof, & invest the proceeds as therein men- 
tioned. Testator directed & empowered his 
“trustees & exors.”’ to carry on the farm ‘“ by & 
out of ”’ his assets ‘‘ for the maintenance, support, 
& benefit of” his wife & children ; & subject eae 
declared that his real & personal estate, ‘' & the 
proceeds thereof’ should be held in trust for all 
his aforesaid children, in equal shares ; the personal 
property to which the children by his first marriage 

ad become entitled being brought into hotchpot, 
to be vested interests at twenty-one, or on death 
under that age leaving lawful issue :—Held : upon 
the death of the widow the surviving trustees & 
exors. had power to sell & convey the real estate 
without the concurrence of the children.—Re 
‘OOKE’s CONTRACT (1877), 4 Ch. D. 454. 

3171. —- —.|]—I1n a will executed before any of 
the Acts giving statutory power to trustees, when 
a power of sale is given to trustees by name or 
under the description ‘‘ my trustees,’’ to whom the 
legal estate is devised, the power can be exercised 
by the surviving trustees or the sole surviving 
trustee.—Ite BACON, ToOvrey v. TURNER, [1907] 
1 Ch. 475; 76 L. J. Ch. 213; 98 L. T. 690. 


SUB-SECT. 2.——DEVOLUTION. 

See Conveyancing Act, 1881 (ce. 41), 5. 30; 
Trustee Act, 1925 (c. 19), ss. 1%, 36 (7), 43, 69 (2). 

3172. By whom powers exercisable—Executor of 
surviving trustee.|—ANoN. (1564), Moore, K. B. 
61; 72 E.R. 441, 

Annotations :—Consd. Manscll v. Mansell (1757), Wilm. 36; 
Cole v. Wade (1807), 16 Ves. 27. 

3173. -|—Ikxor. of a surviving trustee 
decreed to perform the trust.—LLARVEY v. HARVEY 
(18678), Cas. temp. Finch, 363; 23 Te. R. 198. 

3174, ——- ——.]—-In this case the power not 
only implies personal confidence, but that is the 
declared ground, upon which it is given; & there- 
fore, if there was nothing else in the case, I 
should not feel myself entitled to construe this 
power to hbclong to any trustecs & exors. but the 
two individuals who were originally so appointed 
(GRANT, M.R.).—CoLg v. WADE (1807), 16 Ves. 27 ; 
33 H. BR. 8943; on appeal, sub nom. WALTER v. 
MAUNDE (1815), 19 Ves. 424, L. CG. 

Annotations :—Dbtd, Re Smith, Eastick v. Smith, [1904] 
1 Ch. 139. Refd. Fordyce v. Bridges (1818), 2 Coop. 
temp. Cott. 324. Mentd. ai per v. Piper (1834), 3 My. & K. 
159; Christian v. Foster, Bunnett v. Foster (1846), 2 Ph. 
161; Re Sinclair’s Settlmt., Crump v. Leicester (1886), 


56 L. T. 83; Re Perkins, Brown v. Perkins (1909), 101 
L. T. 345. 


3175. ——.|—Testator devised his real 
estate to certain trustecs, their heirs & assigns, 
upon certain trusts, & the will contained a power 
of sale of real estate exercisable ‘‘ by the trustees 
for the time being ’’ under the will :—Held: the 
power of sale was exercisable by the exors. of the 
last surviving trustee.—Re Pixron & Tona’s Con- 
TRACT (1897), 46 W. R. 187; 42 Sol. Jo. 201. 


Annotation :—Distd. Re Crunden & Meux’s Contract, [1909] 
1 Ch. 690. 


3176. —_~ ———.]—W.. by her will devised & 
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bequeathed property to the person or persons who 
should at her death be trustees of her father’s 
will. At her death all the trustees of. her father’s 
will & all the trustces appointed in their place 
were dead. ‘The exors. of the last survivor of the 
trustees so appointed had acted in the trusts of 
her father’s will :—Held: these were at her death 
trustees of her father’s will, & were duly appointed 
trustees of her own.—/’e WAIDANIS, RIVERS v. 
WAIDANIS, [1908] 1 Ch. 123; 77 L. J. Ch. 12; 


97 L. T. 707. 

Annotations :-—Consd. Pe 
(1908), 78 L. J. Ch. 136 
Contract, [1909] 1 Ch. 690. 


3177. .j—A., who dicd in 1883, de- 
vised his residuary estate to B., C., D., & EH. 
(the words “ & their heirs ’’ being omitted), upon 
trust, after B.’s death, for sale as if they were 
absolute owners. The will gave the trustees 
powers to postpone the sales, & demise & manage 
during postponement, & enabled the original 
number of trustees to be reduced, but not below 
two, on any appointment of new trustees. All 
the trustees, who were also exors. of the will, 
proved it, & in 1908 D., the surviving trustee, 
died, having appointed exors. by his will :— Held: 
D.’s exors. could not make a good title to a free- 
rN house forming part of the residuary estate 
of A. 

Semble: if in the will of A. the devise had been 
to the four trustees & their heirs, the heir of the 
surviving trustee could, apart from Conveyancing 
Act, 1881 (c. 41), 5. 30, have executed the trust for 
sale.—Re CRUNDEN & MrEuUX’s ConTRaAcT, [1909] 
1 Ch. 690; 78 L. J. Ch. 396; 100 L. T. 472. 

3178. ——— ———— Ouster on appointment of new 
trustees—Under power of appointment.|——-The 
exors. of the last surviving trustce of a settlement 
of real estate are displaced by the appointment. 
of new trustces of the settlement under a power of 
appointment contained in the deed of settlement, 
Which has been duly exercised by the donees of 
the power.—Re Rour.enar’s Trusts, Rovut- 
LEDGE v. SAUL, [1909] 1 Ch. 280; 99 L. T. 919; 
sub nom. Re RourLEDGE, SAUL v. ROUTLEDGE, 
78 L. J. Ch. 136, 

—— -—-— Compare Fixecurors, Vol. XXIV., 
pp. 612, 613, Nos. 6438-6444. 

3179. New trustees.}-—Power of sale to be 
exercised with consent of three trustecs, their heirs 
or assigns, & the trustees or the survivor, his exors. 
or administrators, to give receipts. A new trustee 
is appointed in the place of one who retires ; 
another trustee dies. Qu.: whether the power 
can be exercised with the consent of the con- 
tinuing & the new trustee.—TArnL v. DEWES 
(1821), Jac. 189; 37 E.R. 821, C. 

Annotutions :—Consd. Bradford v. Belfleld (1828), 2 Sim. 

264. Distd. Jones v. Price (1841), 11 Sim. 557: Re 


Bacon, Toovey v. Turner, [1907] 1 Ch. 475. Refd. Hind 
v. Poole (1855), 1 Jur. N. 8. 371. 


3180. |—Testator devised his real & 
personal estate to trustees, to be sold for the 
benefit of his children, & directed that their 
receipts should be sufficient discharges. The chil- 
dren fjled a bill to have the will established & the 
trusts performed. At the hearing, the bill was 
dismissed against the heir, & the ct. did not 
establish the will, but made a decree affecting the 
personal estate only. The suit afterwards became 
abated, & was not revived. On the death of the 
surviving trustee, another suit was instituted for 
the appointment of new trustees : which was done. 


Routledge, Saul v. Routledge 
. Expld, Re Crunden & Meux’s 
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Sect. 4.—Survivorship and devolution of powers: 
Sub-sect.2. Sect. 5: Sub-sect. 1.] 


The new trustees then sold, part of testator’s real 
estates, to pltf., who filed a bill for a specific per- 
formance :—Held: the former suit having been 
dismissed as against the heir, without the will 
being established, no suit was pending for the 
administration of testator’s real estates; & the 
new trustees had the same power of giving receipts 
as the origina] trustees had.—DRAYSON v. Pocock 
(1831), 4 Sim. 283; 58 E. R. 106. 


Araavon :—Distd. Newman v. Warner (1851), 1 Sim. N. 8. 
o7. 





3181. -——- .|—A discretion, to be exercised 
by ‘‘ the aforesaid & undersigned trustces,’’ one 
of whom alone executed the articles, is not personal 
to the individuals, but is attached to the office ; 
& it may be exercised by new trustees.—BYAamM v. 
Byam (1854), 19 Beav. 58; 34 L. J. Ch. 209; 
1 Jur. N.S. 79; 3 W. R. 95; 52 HK. R. 270. 
Annotaiion :~ Consd. He Smith, Kastick ». Smith, [1904] 

1 Ch. 139. 

3182. ——-- Devisee of surviving trustee.|— 
Testator devised his real estates to A., B., & C., 
in trust that they, or the survivors or survivor of 
them, or the heirs of the survivor, should, as soon 
as conveniently might be after his decease, but at 
their discretion, sell same: & he empowered them 
& their heirs to make contracts with & convey- 
ances to the purchasers; & declared that the 
receipts of them or the survivors or survivor of 
them, or the heirs, exors., or administrators of 
such survivor, should be good discharges to the 
purchasers; & he directed that they, their heirs, 
administrators & assigns, should hold the pro- 
ceeds of the sale upon certain trusts. <A. & B. 
disclaimed, & ©. alone acted. He devised the 
estates to M. & N. upon the trusts affecting same. 
After his death, M. & N. agreed to sell the estates 
to P. :—Held: M. & N. were not entitled to execute 
the trust for sale, as they were the devisees & not 
the heirs of (.- Cookts v. CRAWFORD (1842), 13 
Sim.91; 11 L.J.Ch. 406; 6 Jur. 723; 60 E. R.36. 
Annotations :— Consd. Macdonald v. Walker (1851), 14 

Beay. 566. Expld. Wilson v. Bennett (1852), 5 De G. & 

Sm. 475. Distd. Lane v. Debenham (1853), 11 Hare, 188 ; 

Saloway v. Strawbridge (1855), 1 K. & J. 3713; Ashton v. 

Wood (1857), 3 Sm. & G. 436. Consd. Hall v. May (1857), 

3K. & J. 585; Stevens v. Austen (1861), 3 I. & Ik. 685; 

te Morton & Hallett (1880), 15 Ch. D. 143. N.F. Osborne 

to Rowlett (1880), 13 Ch. D. 774. Consd. Re Rumney & 


Smith, [1897] 2 Ch. 351; Re Crunden & Meun’s Contract, 
11909) 1 Ch. 690. Refd. Titley v. Wolxtenholme (1844), 
3 L. T. O. S. 279. 


3183. —~—~.]—The devisee of trust estates 
under the will of the surviving trustee, to whom & 
to two others, & the survivor, & the heirs, exors., 
administrators, & assigns of such survivor, they 
had been devised by the original testator, is, there 
being no power to appoint new trustees, a trustee 
qualified to act in the trusts of the original will.— 
TITLEY v. WOLSTENHOLMES (1844), 7 Beav. 425; 
13.L. J.Ch. 410; 3L.T. 0.8. 279; 49 E.R. 1180. 


Annotations :— Consd. Macdonald v. Walker (1851), 14 
Beav, 556. Distd. Saloway v. Strawbridge (1855), 
1K. & J. 371. Apld. Hall v. May (1857), 3 K. & J. 585. 
Distd. Stevons v. Auston (1861), 3 E. & K. 685. Consd. ive 
Morton & Hallett (1880), 15 Ch. 1D. 143; Osborne to 
Rowlett (1880), 138 Ch. D. 774. Refd. Ockleston v. Heap 
1847), eG. & Sm. 640; Re Waidanis, Rivers v. 

Vaidanis, [1908] 1 Ch. 123; 

tract, [1909] 1 Ch. 690. 

3184. --—- .|—Devise upon trust that the 
trustees, & the survivors & survivor of them, his 
heirs & assigns, should, at such time as they should 
think most advisable, sell, & give receipts, which 
should be good discharges ; with a power for the 
trustees or the survivor to appoint new trustces 
in the usual form. 'The surviving trustee devised 
his trust estate :—Held: his devisees could make 





Fe Crunden & Meux’s Cone 
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a good title—HALL v. MAY (1857), 3 Ki & J. 585 ; 
26 L. J. Ch. 791; 30 L. T. O. S, 64; 8 Jur. N.S. 
907; 5 W. R. 869; 69 E. R. 1242. 


Annotations :—Consd. Osborne to Rowlett (1880), 13 Ch. D. 
774. Refd, Re Waidanis, Rivers v. Waidanis, [1908] 


1 Ch. 123. 

3185. .|—Devise to trustees & the 
survivor of them & the heirs & assigns of such 
survivor upon trust to sell, the surviving trustee 
having devised the trust estate to persons who 
sold & who filed a bill to enforce specific per- 
formance of the contract to sell. Semble: the 
legal estate & trust to sell passed by the devise. 
But held there was sufficient doubt upon the point 
to prevent the ct. from forcing the title upon the 
purchaser.—ASHTON v. Woop (1857), 3 Sm. & G. 
436; 30 L. T. O. S. 85; 3 Jur. N. S. 1164; 65 
E. R. 727. 


Annotations :— Consd, Stevens v. Austen (1861), 3 E. & E. 
685; Osborne to Kowlett (1880), 13 Ch. D. 774. 


3186. .|—Where real estate is devised 
to trustees & “ their heirs,’ omitting “ assigns,” 
in trust for sale, the trust must be considered as 
annexed, not to the person, but to the fee simple 
estate taken by the trustees, so that the trust can 
be executed by the devisees of trust estates of the 
surviving trustee. 

Testator by his will, dated in 1845, devised & 
bequeathed his real & personal estate to his wife 
for life, subject to the payment of his debts, & 
from & after her decease to A. & B., “‘ their heirs, 
exors., & administrators, upon trust to sell & 
dispose thereof at such times & in such manner 
as they my trustees shall deem expedient.”? <A. & 
B. both predeceased the tenant for life, B., the 
surviving trustec, having devised his trust estates. 
Upon the death of the tenant for life, B.’s devisees 
contracted to sell part of the real estate of the 
original testator. Upon a summons under Vendor 
& Purchaser Act, 1874 (c. 78):—Held: 8.’s 
devisees could make a good title.--OSBORNE TO 
KROwLET?Y (1880), 13 Ch. D. 774; 49 L. J. Ch. 
310; 42 L. T. 650; 28 W. R. 365. 

Annotations :—Dbtd. ke Morton & Hallett (1880), 15 Ch. D. 
143; de Crunden & Meux’s Contract, [1909] 1 Ch. 690. 
Refd. Ite Pixton & Tong’s Contract (1897), 46 W. RR. 187; 
Re Rumney & Smith, [1897] 2 Ch. 351. Mentd. Ze Raveus- 
worth, Ravensworth v. Tindale, [1905] 2 Ch. 1; John«on 
ev. Clarke, [1928] 1 Ch. 847. 

3187. —--- Trustee for time being.|—-It is 
quite clear that it [the power] was a power to the 
two trustees originally named, or to those who 
might be substituted in their place. It was to 
the trustees, in the plural, for the time being. At 
all events it was not a power in one (LORD COoTTEN- 
HAM, C.).—LANCASHIRNE v. LANCASHIRE (1848), 2 
Ph. 657; 17 L. J. Ch. 270; 12 1. T. 0.8. 21; 12 
Jur. 363; 41 EK. R. 1097, L. C. 

Annotations :-—Mentd. Umnloby. v. Waveney Valley Ry. 


(1860), 1 John. & H. 254; Taylor vr. Dowlen (1869), 4 

Ch. App. 697. 

3188. .j|—-Testator appointed his wife 
M., his brother C., & his friend R. exors. & trustees 
of his will, & gave to ‘‘ my trustees ”’ all his estate 
upon trust for his wife for life,’ with full power 
to my trustees ”’ to sell the whole or any part of 
his estate & apply the proceeds fur the benefit of 
his wife during her life:—Held: the power was 
not personal to the trustees originally named, but 
was annexed to the office & could be exercised by 
the trustees or trustee for the time being.—Re 
Smitu, EastTick v. Smiru, [1904] 1 Ch. 139; 738 
L. J. Ch. 74; 89 T.. T. 604; 52 W. R. 104; 20 
T. L. R. 66. 
Annotations wie ye 

Turner eager 6 L. J. Ch. 213; Re Deo Sommer 

bier v. De pene a (1912) 2 Ch. 662; He 

Public Trustee v. Hampton MoLay 88 er 


Refd. Kennedy v. Kennedy, [1914] A. C. 
Harper v. Hedges, (1923] 2K. B. 314. 




















Toovey v. 
Coelen- 
ampton, 
Ch . 1 03. 
Mentd. 


Re Bacon, Re Turner, 
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3189. —_- -——— Power limited to A. & B. or 
other the trustees for the time being—Whether 
distinct powers.|—Although a power vested in the 
Minister for the time being of a settlement has, so 
far as I can discover, been uniformly looked on as 
a single & indivisible power, it may be otherwise 
if the power be limited to A. & B. or other the 
trustees of the settlement for the time being. 
In this case the ct. may treat the settlor as having 
created one power vested in A. & B. while trustees, 
& a distinct oe vested in their successors 
(PARKE, J.).— DE SOMMERY, COELENBIER v, 
DE SomMERY, [1912] 2 Ch. 622; 82 L. J. Ch. 17 : 
107 LL. T. 828 ; 57 Sol. Jo. 78. 

Annotations :-—Reid. Kennedy v. Kennedy, [1914] A. C. 
5; Re Allott, Hanmer v. Allott, [1924] 2 Ch. 498; 

Re Cassel, Public Trustee tr. Mountbatten, [1926] Ch. 358. 

Mentd. J’e Grosvenor, Grosvenor . Grosvenor, [1916] 

2 Ch. 375; Re Scott, Scott v. Scott, [1916] 2 Ch. 268; 

Re Howett, Eldridge v. Howett (1920), 90 L. J. Ch. 126. 

3190. Heir of surviving trustee..—Whcre 
real estate is devised to trustees & their heirs upon 
trust that, after death of a tenant for life, “ the 
trustees or trustee, or the trustees for the time 
being,” shall sell, the trust may be exercised by 
the heir of the surviving trustee, although there is 
& power given in the will to appuint new trustees. — 
Re Morton & HALLETT (1880), 15 Ch. D. 143: 40 
L. J. Ch. 559; 42 L. T. 602; 28 W. It. 895, C. A. 
dA nnotations :-—Apld. Re Cunningham & Frayling, [1891] 2 

Ch. 567. Consd. Re Crunden & Meux’s Contract, [1909] 

1 Ch. 690. Refd. Re Pixton & Tong’s Contract (1897), 

46 W. R. 187; Re Rumney & Smith, {1897} 2 Ch. 351. 

3191, Trustees appointed by court./—A 
power of sale on a scttlement was given to A. & 
B. the trustecs to preserve contingent remainders 
& the survivor of them & the exors. administrators 
of the survivor :—Held: trustees appointed by 
the ct. in the place of A. & H. could not exercise 
the power.--NEWMAN v. WARNER (1851), 1 Sim. 
N.S. 457; 20 L. J. Ch. 654; 61 BF. R. 177. 

Appointment of new trustees.|—Sce Part II., 
Sect. 2, sub-sect. 2, ante. 








SECT. 5.—DISCRETION. 
Sus-srcrT. 1.—IN GENERAL. 

3192. Meaning of discretion.|— Re Nornrincron, 
BRINDLEY v. PARTRIDGE, No. 3136, anée. 

3193. Exercise of discretion—Protection to trus- 
tee-—If bona fide.|---The fair exercise of their 
judgment by trustees, is a protection, whether the 
consequence be good or bad.—GARRETT v. NOBLE 
(1834), 6 Sim. 504; 3.1L. J. Ch. 159; 58 KB. R. 683, 
Annotation :—Refd. Bullock v. Wheatley (1844), 1 Coll. 130. 

3194. Right to consider wishes of testator 
——-Expressed in unattested codicil.) — Devise & 
bequest of frechold, copyhold & personal estate, 
upon trust for sale at the discretion of the trustee, 
& that the rents, interest & proceeds should be 
divided amongst a class, either equally or in other 
proportions, as the trustee, having regard to their 
circumstances, should appoint ; followed by an 
unattested codicil, directing the application of 
such rents, interest & proceeds for the benefit of 
such of the class as were unmarried or unsettled, 
& particularly for the comfortable support of 
LP. (one of the class) who was of weak mind; &, 
in case the trustee should not live to perform the 
whole trust, the rest to be executed by any persons 
he might appoint having regard to the intentions. 
The trustee by deed directed the manner in which 
the estates should be sold, & the proportions of the 
proceeds applied, & directed the division thereof 
amongst the other objects to be postponed until 





31901. 
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after the death of P., & nominated other persons 
to execute the trusts, which might remain un- 
executed at his, the trustee’s, death, & directed 
them to distribute the surplus proceeds of the 
estates amongst other objects according to their 
exigencies :—Held: the trustee, for the govern- 
ment of his own discretion, might properly have 
regard to the directions of the unattested codicil, 
even as to the proceeds of the real estate, so far 
as he was not restrained by the effect of the will ; 
the prospective directions in the deed of appoint- 
ment were not necessarily invalid, especially those 
which related to the future maintenance of P., 
the attempt to delegate powers which the trustee 
could not transfer did not invalidate the directions 
in the same deed which he had power to give.— 
Hircu v. Leworruy (1842), 2 Hare, 200; 15 
L. J. Ch. 235; 67 E.R. 838. 

3195. Enforcement of exercise.|—Jte COURTIER, 
ous v. COURTIER, COURTIER v. COLES, No. 3216, 
post. 

3196. ——— Disagreement between trustces.} — 
Under a will, & in the events which happened, one 
third of testator’s residuary estate was held in 
trust for his daughter, a marricd woman, for her 
life without power of anticipation, & after her 
death fur her issue, with a gift over in default of 
her issue for his sons & their issue respectively. 
The will empowered the trustees to raise not more 
than a moiety of the vested share for the time 
being of any of testator’s children & to apply the 
same for the advancement or benclit of such 
children in such manner as his trustees should 
think fit. 

Owing to the circumstances of her birth & to 
the increased cost of living caused by the war, 
the daughter was unable to pay the legacy duty, 
which was at the rate of 10 per cent. on her settled 
share out of her income, & applied to the trustees 
for assistance. On a summons by the trustees 
the ct. was of opinion that the trustees could, in 
the exercise of their discretion uuder the power of 
advancement, raise & pay the duty out of the 
corpus of the settled share, & Icft them to decide 
whether they would so exercise their discretion. 
One of the trustees was willing to exercise the 
discretion in aid of the daughter, but the other 
trustee, testator’s widow, declined to exercise it 
because her daughter had married without her 
consent :—Held: the ct. in the exercise of its 
control over the discretion of the trustees, could 
direct the trustees to raise out of the corpus of 
the settled share a sum sufficient to pay the duty. 
—Krua v. Kiua, (1918] 2 Ch. 67; 62 Sol. Jo. 
471; sub nom. Re Kiuc, KLue v. Kiva, 87 
L. J. Ch. 569; 118 DL. 'T. 696. 

38197. Trustees not bound to give reasons for 
decision.|—-Where trustees are appointed to exe- 
cute a trust according to discretion, they are not 
bound to state reasons for any conclusion at 
which they may arrive in fulfilling the duty im- 

osed on them; their discretion must, however, 

e exercised with an absence of indirect motives, 
with honesty of intention, & with a fair con- 
sideration of the subject; & the duty of the ct. 
generally is to sec that the discretion of the trustees 
has been thus exercised, & not to deal with the 
accuracy of the conclusion at which they may 
have arrived. 

If, however, in such cases trustees think fit to 
state a reason for their conclusion, the ct. ma 
consider the validity of the reason thus stated, 
if it sees that the reason does not justify the 
decision, it may correct the decision accordingly.— 


Heir of surviving trustee. |-——FITZGIBBON v. Lewis (1844), 6 I. Eq. R. 560,—IR. 
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Sect. 6.— Discretion: Sub-sects. 1 & 2, A.] 


Re WILKES’s (BELOVED) CHARITY (1851), 3 Mac. & 

ir, 440; 20 L. J. Ch. 588; 17 L. T. O. S. 101; 

42. BE. R. 3380, L. C. 

Annotationa :—Refd. Hayman v. Rugby School (1874), L. R. 
18 Eq. 28: Tabor v. Brooks (1878), 10 Ch. D. 273; Cassel 
ue ele (1916j] 2 Ch. 211; Weinberger v. Inglis, (1919) 


3198. Essentials to proper exercise.|] — le 
WILKES’s (BELOVED) CHARITY, No. 8197, ante. 

3199. Exercise by old trustees— Appointment of 
hew trustees—Right of new trustees to question 
exercise.|—A. by deed, in 1844, settled certain 
profits & moneys upon such trusts as he should 
by will appoint, & in default upon other trusts, 
with a proviso that the trustees might lay out all 
or part of the trust moneys in effecting a policy on 
the life of the settlor. This was accordingly done. 
In 1851 the trustees having, as it was alleged, no 
funds wherewith to meet the premiums, with the 
assent of A., assigned the policy to EK. in satis- 
faction of a debt due from A. to E., who thercupon 
held the policy & paid the premiums upon it. 
Subsequently to this assignment L. & B. were 
appointed new trustees of the deed of 1844, & the 
trust fund was assigned to them in general terms, 
without any mention of the policy. <A. died, 
having appointed the fund by will, & the trustees 
i. & B. claimed the proceeds of the policy :— 
Held: as the trustees had, in the exercise of their 
discretion, parted with the policy to E., they were 
answerable to the cestui que trust, but it} was not 
compctent to L. & LB., the new trustces, to question 
their conduct.-—-JOLMNSON v. SWIRE (1861), 3 Giff. 
194; 4 1. T. 677; 7 Jur. N.S. 6703 66 E.R. 
379. 

3200. Right to consultation with beneficiaries. ]— 
I am satisfied that the trustees acted in good 
faith, & that their decision to retain this stock was 
an honest exercise of the discretion given to them 
by the will. It would be extremely dangerous 1o 
hold that trustees, having such a discretion to 
exercise, might not freely discuss with the bene- 
ficiaries the reasons for & against a particular 
decision, without running the risk of being held 
to act against their own judgment, if they should 
disregard, in the end, objections to which they 
had thought it right to direct attention (LORD 
SELBORNE, C.).—FRASER v. MURDOCH (1881), 6 
App. Cas. 855 5 sub nom. ROBINSON v. MuRDOUH, 
45 L. T. 4173 30 W. R. 162, H. L. 

Annotations :~ Reid, Hobbs v. Wayet (1887), 36 Ch. 1D. 256; 
fee Kidd, Kidd v. Kidd (1894), 42 W. Rt. 5713 He Brooks, 
Coles v. Davis (1807), 76 L. T. 771; Hardoon tv. Belilios, 
{1901} A. C. 118; Re Hall, Foster v. Metealfe (1902), 72 
L. J. Ch. 74; Matthews v. Rugegles-Brise, [1911] 1 Ch. 
104; Re Richardson, “yr p. St. Thomas’ Hospital, [1911] 
2K. B. 705; Re Towndrow, Gratton v. Machen, [1911] 
1 Ch. 662; Re Craven, Watson v. Craven, [1914] 1 Ch. 
Jo8; Re Wragg, Wrage v. Palmer, (1919) 2 Ch. 58. 

3201. Right to consider co-trustee— -Co-trustee 
having personal interest.|—Testator by will gave 
his property to trustees upon trust for sale & con- 
version, with power to the trustees to postpone 


te ee ee 
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conversion so long as they should in their uncon- 
trolled discretion deem proper, & testator declared 
that without limiting tho general operation of 
that power he specially intended that it should 
be made applicable to his shares in a named co. 
After his death the trustees, in the bond fide 
exercise of their discretion, held the shares for 
some years in a generally falling market :—Held : 
(1) having exercised their discretion bond fide, 
they were not liable for loss incurred thereby ; 
(2) the fact that some of the trustees, in exercising 
their discretion honestly, modified their opinion 
as to a sale in deference to the views of a co- 
trustee who had a personal interest in the matter 
did not amount to a failure to exercise a discretion 
& was not a breach of trust.—Re SCHNEIDER, 
KIRBY v. SCHNEIDER (1906), 22 T. L. R. 2238. 
Interference by court.|—Sce Sub-sect. 2, A., post. 


SUB-SECT. 2.—INTERFERENCE WITH DISCRISTION. 
A. In General, 


3202. Whether controlled by court.|—TlroMas 
v. THOMAS (1705), 2 Vern. 5183; 1 Ky. Cas. Abr. 
344, pl. 11; 23 E.R. 928. 

Annotations :- Refd. Menzey v. Walker (1735), Cas. temp). 
Yalb. 72; Kemp v. Kemp (1801), 5 Vos. 849. 

3203. -——.]—-By a settlement, it was declared 
that it should be lawful for the trustees, at the 
request & by the direction of the tenant for life, 
to sell the property :—Held: the trustees had a 
discretion, over which the ct. had no control.— 
THOMAS v. DERING (1837), 1 Keen, 729; 6 L. J. Ch. 
207; 1 Jur. 427; 48 H.R. 488. 

Annotations :—Mentd. Graham wv. Oliver (1810), 3° Beav. 
124; Bell v. Barchard (1852), 16 Beav. 8; Wythes v. Leo 
(1855), 26 L. 'T. O. S. 192; Ridgway v. Wharton (1857), 
GH. 4. Cas. 238; Wilson v. Williams (1857), 3 Jur. N.S. 
810; Chinnock v. Ely (1865), 4 De G. J. & Sm._ 638; 
Barnes v. Wood (1869), L. It. 8 Kg. 424; Rossiter», Miller 
(1878), 3 App. Cas. 1124; Hawkesworth v. Chaffey (1886), 
54 L. I. 72; Stewart v. Kennedy (1890), 15 App. Caps. 
75; Lumley v. Ravenscroft, 11895) 1 Q. B. GR3 Rudd ©. 
Lascelles, [1900J) 1 Ch. 815; Chilllugworth v. lische (1923), 
129 L. T. 808. 

3204. .j}—-In the absence of special circum- 
stances, equity will not interfere to control or 
limit the exercise of a discretionary power. 

A. granted lands to the use of trustees for a 
term sans waste, &, subject thereto, to the use of 
herself for life sans waste, with remainder to the 
use of B. for life sans waste with remainder over, 
with remainder to B. in fec. The trusts of the 
term were, by cutting & selling timber, or by 
demising, mortgaging, & selling the premises, to 
raise three sums, the first of which was to be 
raised forthwith & paid to A. A. died before any 
money had been raised. Six years after the date 
of the grant, B., as tenant for life in possession, 
advertised a sale of timber. On a bill by the 
trustees for an injunction against B.:—Held: by 
the terms of the grant the trustees had, as to the 
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3198 i. IMssentials to proper exercise. } 
— Fe JENNER & KeIURAN’S CONTRACT, 
ee V.L.R. 283; 46 A. L. T. 194,— 


a. Trustees given power of advance- 
ment—Right to raise money to pay 
beneficiary’s debts.|—-Trustees havin 
power Lo raise money on the vestec 
interest of un adult benoficiary & 
apply the same for his advancement or 
benefit :-—Held : justified in so doing 
for the purpose of paying his debts 
where in the bond fide exercise of thelr 
discretion they thought it for the benefit 
of that beneficiary so to do, although 
the interest of the boneficiary was liable 


to be divested on bkpcy. prior to the 
eriod of distribution.—PERPETUAL 
RUSTEE Co., rp, v. SMITH (1906), 6 
8. R. N.S. W. 542; 23 N.S. W. WL.N. 
112.—AUS. 


b. ——— Division of whole estate made 
after death of testatriz.J—-HOSPITAL 


FOR SICK CHILDREN v. CHUTE (1902), 
220. L. T. 173; 3 0. L. Re. 590; 
O. W. R. 321.—GAN. 
c. Limitation on trustees’ 
-— Construction of clause in. will.) — 
Re MAacLeop, WerEsT AUSTRALIAN 
TRUSTER, EXECUTOR & AGENCY Co., 
Lip, v. Mactrop (1925), 23 WL A. LR. 


d. Z'rustees bound to exercise discretion 


diserction 


—Power to trustees to reassign to settlor 
freed from trusts.J—Toxwakb 1. OGG 
(1895), 14 N. Z. L. R. 302.--N.Z. 

e. Letention of residue of trust estate 
& accumulating interest—Intention of 
testator kept in mind.}— MONCRIEFF v, 
USHER (1861), 24 Dunl. (Ct. of Sess.) 
49; 34Sc. Jur. 22.—SCOT. 


PART V. SECT. 5, SUB-SECT. 2.--A. 


f. Not controlled by court.J)—Where, 
under the terns of a will exors. 
& trustees are required to retain 
in their hands a sufficient sum to pro- 
vide for the support of a lunatic, the 
ct. will not interfere with the exercise 
of the discretion given to tho trustees 


Part V.—PoweERs AND DISCRETIONS OF TRUSTEES. 


mode of raising the moneys, a discretion with 
which the ct. could not interfere, & therefore a 
right to enter & cut timber, to which right B.’s 
estate, though sans waste, was subordinate; & 
B. was restrained from cutting or selling the 
timber while the moneys remained to be raised.— 
KEKEWICH v. MARKER (1851), 3 Mac. & G. 311; 
21 L. J. Ch. 182; 17 L. T. 0. 8.193; 15 Jur. 687; 
42 KE. R. 280; revsg. S. C. sub nom. MARKER v. 
KEKEWIcH (1850), 8 Hare, 291. 


Annotations :—Reifd, Briggs v. Oxford (1851), 5 De G. & Sm. 
156; Dashwood v. Magniac (1891), 60 L. J. Ch. 809. 





tas -|—MoRTIMER v. Warts, No. 3052, 
ante. 
3206. -|—If a testator, when he makes his 





will, is aware of the circumstances & position of 
his exors. & trustees, the ct. will not lightly 
interfere with their discretion.—STAINTON  v. 
CARRON Co. (1854), 18 Beav. 146; 2 Eq. Rep. 
466; 23 L. J. Ch. 299; 22 L. T. O. S. 299; 18 
Jur. 137; 2 W. KR. 176; 52 1. BR. 5s. 

Aceaton :—Refd. Yeatman v. Yeatinan (1877), 7 Ch. D. 


3207. —As to part of the funds, the 
trustees had a discretion as to their application 
in case of forfeiture. The ct. refused to relieve 
them of their discretion.—OLDHAM v. OLDHAM 
ee as reported in 36 L. J. Ch. 205; 15 W. R. 
300. 
Annotation 

101 L. T. 

3208. ——-.]—Testator, after a specific bequest, 
gave all his residuary estate, both real & personal, 
to trustces, whom he also appointed exors., upon 
trust, aS soon as conveniently might be after his 
death, to sell so much & such part thereof as they 
might think necessary for paying all his mtge. & 
other just debts & funeral & testamentary c¢x- 
penses; & he directed the trustees out of the 
moneys to arise from such sale & other his 
residuary estate, to pay all such sums of money 
as might at the time of his decease be charged on 
his freehold or leasehold estates by way of mtge. 
é& all other his just debts & funeral & testamentary 
expenses, & to invest so much of the moneys as 
might remain after such payments; & to stand 
possessed of such investments & all other his 
residuary estate & the income thereof upon trust 
for several persons successively for their respective 
lives, with remainders over. Part of testator’s 
residuary estate consisted of a leasehold, which 
was at the time of his death subject to a mtge. 
Shortly after testator’s death, the trustees paid off 
the mtge. out of testator’s estate :—Held: upon 
the construction of the will, the trustees had a 
discretion as to what part of testator’s cstate 
should be converted ; the ct. could not interfere 
with such discretion, at all events if a considerable 
time had elapsed since it had been exercised; & 
the tenants for life were entitled to enjoy the 
leaseholds in specic.—Re SEWELL’S ESTATE (1870), 
L. R. 11 Eq. 80; sub nom. Re LONDON & NortTu 
WESTERN Ry. Co. (SEWELL’S EstTaTE), 40 L. J. Ch. 
135; 23 L. T. 835; sub nom. Re NoRTH WESTERN 


Ry. Co., 19 W. R. 220. 
a lator | eld. Re Pitcairn, Brandreth v. Colvin, [1896] 





a Mentd. Re Swannell, Morice v. Swannell (1909), 





3209. -]— Where a residue comprising lcase- 
holds, freeholds, & other property, is devised in 
strict settlement, & a direction is given to the 
trustees to sell so much & such part thereof as, 


as to the appropriation of the moneys TS 
for such purpose.—— ie eT op ae 


hs TBST? 3 —- TAYLOR 
O. W. BR. 769.—CAN, ‘ 


vp, 





TRUSTKES 1. 


g¢. ——.]— CHIvas’ k. 
STEWART, (1907) 8.C. 701; 448e. 1. R. 25 Gr. 267. 


148. L. T. 357.—-SCOT. 


h. ——- Unless improperly exercised. } 
TAYLOR 
N.S. W. L. R. (q.) 43.—AUS. 


——.}-Coy v. Coy (1877), 
CAN. 
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in their sole discretion, they may think necessary 
for the purpose of paying all the testator’s debts, 
a@ presumption is raised against the conversion of 
such parts as the trustees may not think necessary 
to sell for the purpose mentioned, & the ct. will not 
interfere with the discretion of the trustees.—Re 
SEWELL’S EstaTE (1870), L. R. 11 Eq. 803; sub 
nom. Re LONDON & NortTin W&sTERN Ry. Co. 
(SEWELL’S EstTaTE), 40 L. J. Ch. 185; 23 L. T. 
835 ; sub nom. Re NORTH WESTERN Ky. Co., 19 
W. KR. 220. 
Annotation :— Reid. Re Pitcairn, Brandreth v. Colvin, [1896] 
3210. -|—Trustees were by will authorised, 
if they thought fit, to apply the income of shares 
to which children were presumptively entitled 
towards the maintenance of the children, notwith- 
standing the father of the children might be of 
sufficient ability to maintain them. A suit was 
instituted for the administration of the estate of 
testator :—Held: the ct. would not control the 
discretion of the trustees, & if they thought it fit 
that the income should be paid to the father for 
the maintenance of the children, an order would 
be made for payment accordingly.—BROPHY v. 
BELLAMY (1873), 8 Ch. App. 794; 43 L. J. Ch. 
183; 29 L. T. 380, L. C. & L. JJ. 
Annotations :— Consd. Tempest v. Camoys (1882), 21 Ch. D 


571. Refd. Re Bryant, Bryant v. Hichley (1893), 42 
W. RR. 183. 


3211. ———.]— Where there are two funds, both 
of them applicable to the maintenance of a lunatic, 
under the management of the Ct. of Ch., to one 
of which the lunatic would be absolutely entitled 
as her own property, the other of which, so far as 
she might not benefit by it, would pass away to 
different persons, the ct. might direct her main- 
tenance to be provided for out of the latter fund. 
But where such latter fund is provided by a 
will which vests the fund in trustees, & gives 
them an absolute discretion & ‘‘ uncontrollable 
authority ’’ over its application, the ct. will not 
exercise its ordinary power. The fund so specially 
provided will be left to the exercise bond fide of the 
discretion of the trustees. 

Testator, whose wife had, in_ her own right, 
property which was not referred to in his will, 
devised his real & personal estates to trustees upon 
various trusts, one of which was that “my 
trustees in their discretion, & of their uncontrollable 
authority, pay & apply the whole, or such portion 
only, of the annual income, of my real & personal 
estate & investments, etc., as they shall think 
expedient to or for the clothing, board, etc., 
for the personal & peculiar benefit & comfort 
of my dear wife.’’ One of the trustees was 
testator’s brother, & he was made the residuary 
legatee :—Jl/feld: the trustees were entitled _to 
exercise an absolute discretion in the application 
of the fund thus provided by the will.—GIsSBORNE 
v. GISBORNE (1877), 2 App. Cas. 300; 46 L. J. Ch. 
556; 86L. T. 564; 25 W. R. 516, 1. L. 
Annotations :— Folld. Tabor v. Brooks (1878), 10 Ch. D. 273 ; 

Tempest v. Camoys (1882), 21 Ch. D. 571. Consd. Re 

Weaver (1882), 21 Ch. D. 615. _ Folld. #?e Boys, Boys tr. 

Hardy (isue), 41 Sol. Jo. 111. Apld. Re Wakloy, Vachell 

v. Wakley (1920), 123 L. T. 150. Refd. Re Lofthouse 

(1885), af Ch. D. 921; Tempest v. Camoys (1888), 58 

L. T. 221: #e Sanson, Sanson v. Turner (1896), 12 T. L. R. 
142; Re Schneider, Kirby v. Schneider lanes 22T.L. R. 
223; Re Raven, Spencer v. National Assocn. for the 
prevention of Poneman ion & other forms of Tubcr- 
culosis, [1915] 1 Ch. 673; Re Charteris, Charteris v. 
Biddulph, {1917) 2 Ch. 379. 





, .}-—-CLARK v. KEEFER 
(1898), 29 O. NR. 557.—-CAN. 

m, —— ——.]—EARUE v. LAWTON 
(1909),4 N. B. Eq. Rep. 86; 5E.L. 4. 
472,--CAN. 


a ee 


(1896), 17 


n, ——~ ———.]-- Where ao discre- 
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: -|—Where in a marriage settlement 
the trustees had power to apply the income of the 
settled fund for the benefit of the husband & wife 
& their children as they should ‘in their uncon- 
trolled & irresponsible discretion think proper,” 
the ct., while expressing an opinion that the 
trustees were not acting judiciously, declined to 
interfere with their discretion, there being no 
proof of mala fides.—TaBor v. Brooxs (1878), 
10 Ch. D. 273; 48 L. J. Ch. 180; 39 L. T. 528. 
Annotations :—Consd. Camden v. Murray (1880), 16 Ch. D. 

161. Refd. Ae Raven, Spencer v. National Assocn. for 

the prevention of Consumption & other forms of Tuber- 

culosis, [1915] 1 Ch. 673. 

32138. .|—Where trustees have an _ un- 
limited discretionary power to postpone, as long 
as they think fit, the payments of shares of a 
residuary fund; & where of the time & manner of 
exercising the power they are to be the sole & 
final judges, arresting creditors of the fund will be 
defeated by the trustees executing, even after 
action raised, a deed applying the fund as an 
alimentary provision for the behoof of the bene- 
ficiarics. No proceedings resorted to by creditors 
of the beneficiaries can in such a case abridge the 
powers of the trustees, 

Testator directed his trustees to hold the residue 
of his estate for the behoof of his children, ‘‘ with 
& under the modifications to be afterwards stated.” 
The shares of residue were to vest at testator’s 
death, & be payable six months after his decease ; 
but powers were given, ‘“ notwithstanding the 
period above appointed for payment of the shares 
of the residue,” to the trustees “{o postpone as 
long as they should think it expedient to do so, 
the payment of the provisions or shares of residue 
in the case of all or any of the children or grand- 
children... & to apply the interest or annual 
produce of the same during the period of the post- 
ponement, to or for behoof of such children or 
grandchildren, or, by a deed under their hands, to 
retain the provisions, or any of them, vested in 
their own persons, or to vest the same in the persons 
of other trustees... so that the children & 
grandchildren, or any of them. as the case might 
be, might draw & receive only the interest or other 
annual proceeds of their respective provisions 
during their lives, or for such time as the trustecs 
might fix, & that the capital might be settled on or 
for behoof of such children or grandchildren, & 
their lawful issue, on such conditions & under such 
restrictions & limitations, & for such uses as the 
trustees in their discretion might deem most 
expedient, of which expediency, & the time & 
manner of exercising the powers & option hereby 
given, they should be the sole & final judges.” 

The trustees during a period of five years after 
testator’s death paid the whole of the interest, 
& a part of the capital of his share to J., a son of 
testator. Subsequently judgment creditors of J. 
used arrestment in the hands of the trustees against 
the balance of the residue of his share still due to J., 
& raised an action of forthcoming. Thereupon 
the trustees executed a deed restricting the right 
of J. to a life rent, & settled the fee on his children ; 
& again by another deed they resolved to hold the 
balance, & apply the interest as an alimentary 
fund for J.’s behoof :—Held : the arrestment could 
not in any way abridge the ample discretionary 
powers of the trustees, & the trustees were at 











tionary trust is vested in trustees, 
the ct. will not interfere with the 
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liberty to withhold from J., or any one claiming 
under him, the payment of either principal or 
interest as they might think occasion required.— 
CIAMBERS v. SMITH (1878), 8 App. Cas. 795, H. L. 
Annotation :—Apld, Re Bullock, Good v. Lickorish (1891) 

60 L. J. Ch. 341. 

8214. ——--.|—Two trustees having power to sell 
the freehold property of an infant at the request of 
the guardians, & one trustee having declined upon 
such request to exercise the power of sale, the 
ct. refused to control the discretion of the trustees 
by ordering them to sell the estate, there being no 
absolute necessity for raising money & the existing 
income being sufficient to keep down the charges 
upon the estate, notwithstanding that the effect 
of the sale would be to increase very considerably 
the income of the property.—CAMDEN (MARQUIS) 
v. MurRAY (1880), 16 Ch. D. 161; 501. J. Ch. 282 ; 
43 L. T. 661; 29 W. KR. 190. 

Anneianon :— Reid. Tempest v. Camoys (1882), 21 Ch. D. 
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3215. .|—Where real estate is devised Lo 
trustees in trust for sale, with a discretionary power 
to postpone the sale, the ct. will not interfere with 
a bond fide exercise of their discretion as to the time 
& mode of sale.-—Re BLAKE, JONES v. BLAKE 
(1885), 29 Ch. D. 913; 54 L. J. Ch. 880 ; sub nom. 
Re BLAKE, PUGHE-JONES v. BLAKE, 53 LL. T. 302, 
C. A. 

_— , Lewis v. Pritchard (1888) 

ae Wt, 858 eit lanlenns bole v. Pattenden, [1920] 
1Ch 423. 

8216. ——.]—Testator gave leaseholds, some of 
which were held on short terms, to two trustees, 
one of whom was his wife, upon trust for his wife 
for life, & after her death upon trust that the whole 
should he sold, & the proceeds divided between 
four persons; & he authorised his trustees, pro- 
vided they should deem it advisable, to sell his 
short leaseholds & invest the proceeds & allow 
his wife to receive the income during her life. The 
leaseholds were in a bad state of repair at the death 
of testator ; the widow kept them up in the same 
state of repair, but declined to do more than this. 
The remaindermen applied for an order to oblige 
the tenant for life to maintain the leaseholds in 
such a state of repair as to satisfy the covenants 
in the leases so as to avoid a forfeiture, or else to 
concur in selling the short leaseholds :—Held: 
the ct. had no jurisdiction to interfere with the 
discretion of the widow, who had then become 
surviving trustee, & to order her to exercise her 
power of selling the leascholds.---Re CouURTIER, 
CoLEs v. COURTIER, COURTIER v. COLES (1886), 34 
Ch. D. 136; 56 L. J. Ch. 350; 55 L. T. 5743; 51 
J.P.117; 35 W. R. 85, (. A. 

Annotations :— Mentd, Re Baring, Jeune ». Baring, [1893] 
1 Ch. 61: Debney v. Eckett (1894), 71 L. T. 659; Fe 
Redding, Thompson v. Redding, [1897] 1 Ch. 876; Re 
Tomlinson,* Tomlinson v. Andrew, [1898] 1 Ch. 232; 
Re Bettv, Betty ». A.-G., [1899] 1 Ch. 821; Re Gyers, 
Cooper v. Gyers, [1899] 2 Ch. 54; Re Thoinas, Weatherall 
v. Thomas, [1900] 1 Ch. 319. 

3217. .}—Re WAINWRIGHT, WAINWRIGHT v. 
MARTINEAU (1889), 5 T. lL. R. 301. 

3218 .|—Testator gave all his residuary 
estate to trustees upon trust to pay the income 
thereof to his widow for life until remarriage, & 
in the event of her remarrying to pay to her there- 
out a life annuity of £4,000 for her separate use 
without power of anticipation ; & subject to these 
trusts testator gave all his residuary estate, both 
capital & income, to his children in certain shares, 














as to the quantity of ostate he may 
‘ give the cestuis pie trust, & he gives 

but a nominal share to one, the ct. 
will not inquire into his reasons for 
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& directed that ‘‘ after the death or remarriage of m 
widow my trustees shall apply the whole, or auch 
part as they shall think fit, of the income ” of the 
share of any child ‘‘ for or towards the maintenance 
& education or otherwise for the benefit of such 
child.” Testator appointed his widow & four 
other persons trustees of his will. Testator’s 
widow remarried, & having applied to her co- 
trustees to exercise the trust for maintenance in 
favour of her children, they, in the exercise of their 
discretion, declined to do so :—Ileld: the ct. had 
no jurisdiction to overrule the discretion of the 
trustees in declining maintenance.—Re BRYANT, 
BRYANT v. HICKEY, [1894] 1 Ch. 324; 63 1. J. Ch. 
197; 70 L. T. 301; 42 W. R. 1833 38 Sol. Jo. 








79; 8 R. 32. 

3219. .|—Re Boys, Boys v. Ilarnpy (1896), 
41 Sol. Jo. 111. 

3220. .|—Testator bequeathed all his fur- 


niture & effects & articles of household or per- 
sonal use & ornament at his residence, except 
such articles as his trustees should not consider 
suitable to be retained as heirlooms upon trust, 
to allow the same to be used by the person entitled 
to the possession of the settled land :—Held: 
the ct. ought not to interfere with the decision of 
the trustees as to what articles were suitable to be 
retained as heirlooms.—J?e Smiti-BOSANQUET’S 
Trusts (1909), 53 Sol. Jo. 480. 


3221. -}—Under a will certain property, 
consisting of freehold land divided into numerous 
plots on which houses had been built & now let on 
leases for long terms, stood limited to trustees 
upon trust for E. for life with remainder to S. in 
base fee. A number of provisional valuations 
had been made by the district ,surveyor under 
the Finance (1909-1910) Act, 1910 (c. 8), for the 
purpose of assessing the increment value duty 
under the Act. 8S. applied to the trustees to take 
measures to check the provisional valuations & 
for that purpose to have valuations made. K. 
opposed this on the ground of expense. S, then 
applied to the Comrs. as a person interested under 
8s. 27 (5) of the Act that he might be supplied with 
copies of the provisional valuations, & this was 
promised. He then took out this summons for 
an order directing the trustees to have valuations 
made for the purpose of checking the valuations 
of the district surveyor. The only evidence in 
support of the application was an affidavit by a 
surveyor of standing & experience that the valua- 
tions under the Act were usually too low. 

The judge held that on the true construction 
of the Act the duty of protecting the estate in 
the matter of these valuations was thrown on 
the owner (i.e. in the case of settled land, the 
tenant for life) & not on the trustees. Under 
s. 39 the trustees if they did interfere could 
charge their costs on the estate, but the ct. would 
not direct the trustees to take proceedings except 
in a case where serious injury was threatened to the 
estate, & in this case there was no sufficient evi- 
dence of any such threatened injury :—Held: 
in the course of their ordinary duty trustees had 
to exercise their discretion in such cases; the 
trustees in the present case had honestly exercised 
that discretion; & there was no reason why the 
et. should interfere with it.—Re KNOLLys’ Trusts, 
SAUNDERS v. HasiaM, [1912] 2 Ch. 357; 81 L. J. 
Ch. 572; 107 L. T. 335; 656 Sol. Jo. 632, C. A. 





tion that he has been actuated by 
pe or dishonest motives in the 
distribution made by him.—BouLGER 
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p. - ——.]— Re Soorr, ATKIN- 
BON v. FOUBISTER (1900), 19 N. Z. 1. BR. 
172.—N.Z. 


q. .] — The 
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3222. ——-.|—Re CHARTERIS, CHARTERIS v. 
BrppvuLpH, No. 3127, ante. 

3228. Upon an application for an order 
for permanent alimony by a wife who has obtained 
a decree for judicial separation, the ct., in assessing 
the amount to be paid by the husband, will take 
into consideration a voluntary allowance made to 
him by trustees under a discretionary trust to 
apply the income of a fund for the maintenance & 
support or otherwise for the benefit of all or such 
one or more exclusively of the other or others 
of the husband, wife, & their issue. But if in such 
a case the trustees should subsequently formulate 
a scheme for the application of the income of the 
fund for the maintenance of the husband & his 
wife & issuc, the ct. will have jurisdiction under 
r. 92 of the Divorce Rules & Regulations to review 
the order, & discharge or suspend it.—MARTIN v. 
MARTIN, [1919] P. 288; 88 I. J. P. 168; 121 
a ie 337; 35 T. L. R. 602; 63 Sol. Jo. 641, 


8224. }—By a codicil to his will testator 
directed his exors., on the death of his wife, to 
pay from his estate to the trustees of a masonic 
temple erected by him to the memory of his son, 
£10,000, to be invested & the interest’ applied 
by the trustees, in their full & sole discretion, to 
the maintenance & upkeep of the inasonic temple. 
& the balance, if any, to be applied in favour of 
any masonic charities which the trustees might 
select. 

The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge meetings, 
business, & meetings of a social but not political 
character. Upon a summons by the widow of 
testator, who was also one of the exors., to ascer- 
tain whether the legacy was valid or not :—Held : 
the whole income of the fund being charged with 
a trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was not 
entitled to control this discretion, & institute an 
inquiry at chambers as to the amount of income 
necessary to be applied for maintenance & upkeep 
of the temple, so that the gift of the balance would 
be valid.—/?e Portier, Porter v. Portier, [1925] 
Ch. 746; 95 L. J. Ch. 465 133 L. T. 812. 

3225. Discretion-—Unless improperly exercised.| 
—JDiscretion of trustees, having power to change 
securities, but not without consent, not con- 
trolled, unless mischievously & ruinously exercised. 
—DrE MANNEVILLE v. CROMPTON (1813), 1 Ves. & 
B. 354; 35 BK. R. 188, 1. C. 

Annotations :-—Refd. Re pu lebene. Coates v. Brittlebank 


(1881), 30 W. R. 99. entd. St. George v. Wake (1833), 
sg temp. Brough. 129; Taylor v. Pugh (1842), 1 Hare, 
08. 


3226. .|—A direction by a testator, 
that his exors. shall pay an annuity unless cir- 
cumstances render it unnecessary inexpedient & 
impracticable, means, unless ‘‘in the opinion 
of his exors.’’ circumstances shall so render it. 
Tho judgment of the exors. in this respect, not 
controllable by a ct. of equity, unless thoy act 
mala fide.—FRENCH v. Davipson (1818), 3 Madd. 
396; 56 I. R. 550. 

3227. J—CoLLINs v, VINING (1837), 
Coop. Pr. Cas. 472; 47 K. R. 602. 

3228. .|—Where a testator has given 
a discretionary power to trustees to apply the 
income of his estate for the maintenance of an 
infant, the ct. will not interfere unless the trustees 
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any other procedure, give any direction 
to trustees controlling their discretion 
in the administration of the trusts of a 
will, where an absolute discretion has 


ct. cannot, Seen given to them, & where it 1a 
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have been guilty of extravagance.—DOUGLAS v. 

ANDREWS (1839), 3 Jur. 949. 
poor —— ——.|—-BALLs v. Strutt, No. 3249, 

post. 

3230. \—A direction by will that 
testator’s widow shall receive all the income of his 
real & personal estate, & pay & apply the same to 
& for the use of herself & the children of their 
marriage, agreeable & according to her own dis- 
cretion during her life, confers upon the wife a 
discretionary power, which the ct. will not dis- 
turb so long as it is reasonably & honestly exercised. 

Where the disposition of a trust estate amongst 
certain objects is made by the author of the trust 
to depend upon the discretion of the trustee, the 
ct. will, in a proper suit, inquire into the manner in 
which the trust has been administered & require 
that such discretion shall be fairly & honestly 
exercised ; & so long as it appears to be so 
exercised, the ct. will not deprive the trustce of the 
discretionary power which he possesses, or assume 
itself the exercise of that power; but to avoid a 
repetition of suits, where there is reason to appre- 
hend that the conduct of the trustee may be liable 
to question, the ct. may require the discretion of 
the trustee to be exercised under its view.— 
COSTABADIE 0. COSTABADIE (1847), 6 Hare, 410; 
161. J. Ch. 259; 9. 1. O. S. 20; 11 Jur. 345 ; 
67 H.R. 1225. 

Annotations :-—-Apld. Re Hodges, Davey v. Ward (1878), 7 
Ch. D. 754. Refd. Talbot v. Marshfield (1867), L. Wt. 4 Ka. 
661; Tabor v. Brooks (1878), 10 Ch. D. 273. Mentd. 
Godfrey v. Godfrey (1863), 2 New Rep. 16. 

3231. -|—The ct. will control the dis- 
cretion reposed in trustees by the provisions of a 
will when such discretion is dishonestly or impro- 
perly exercised.—Re HopaEs, DAVEY v. WARD 
(1878), 7 Ch. D. 7543; 47 L. J. Ch. 8385 5 26 W.R. 














390. 
Annotation :~ Consd, Tabor v. Brooks (1878), 10 Ch. D. 273. 
3232. —-— -———.]-—Where absolute discretion 


has been given to trustees as to the exercise of a 
power the ct. wil] not compel them to exercise it, 
but if they propose to exercise it, the ct. will see 
that they do not exercise it improperly or un- 
reasonably. Where the power is coupled with a 
trust or duty the ct. will enforee the proper & 
timely exercise of the power, but will not interfere 
with the discretion of the trustees as to the par- 
ticular time or manner of their bond fide exercise 
of it. <A testator gave his trustees a power to be 
exercised at their absolute discretion of selling real 
estates, with a declaration that the proceeds 
should be applied at the like discretion, in tho 
purchase of other real estates. Ile also gave 
them power at their absolute discretion to raise 
money by mtge. for the purchase of real estates. 
A suit having been instituted for the execution of 
the trusts of the will, & a sum of money, the pro- 
ceeds of the sale of real estate, having been paid 
into ct., one of the trustees proposed to purchase 
a large estate & to apply the fund in ct. in part 
payment of the purchase-meney, & to raise the 
remainder of the purchase-money by mtge. of the 
purchased estate. The other trustee refused to 
concur in the purchase :—Held : the ct. could not 
control the dissentient trustee in the exercise of 
his discretion in refusing to make the purchase, 


money by mtge. for the proposed purpose.— 


not suggested that they are exercising 
or proposing to exercise that, discretion 
improperly.—Re LAERY, LEVIEN v. 


MENTEATH (1903), 23 N. ZL. R. 657.— t. A 


rT. See ee —-—-,] ara 
PERTON, [1908] S. C. 
Sc. L. R. 682; 16 Ss. J. T. 45.—SCOT 
lication by trustees for _ad- 
vice—Circumstances under which advice 
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TEMPEST v. CAMOYS (LORD) (1882), 21 Ch. D. 571; 
51 L. J. Ch. 785; 48 L. T. 13; 31 W. R. 326, 
C. A. 

Annotations :—Distd. Re Courtier, Coles v. Courtier, Courtier 
v. Coles (1886), 34 Ch. D. 136. Folld. Re B 
ingbam v. Burrage (1890), 62 lu. TT. 752. 
Bryant, Bryant v. Hickley, [1894] 1 Ch. 324. Refd. He 
Gadd, Eastwood v. Clark (1883), 23 Ch. ID. 134; Re 
Hall, Hall v. Hall (1885), 54 L. J. Ch. 527; He Radnor’s 
Will) Trusts (1890), 45 Ch. D. 402; Re Higginbottom, 
[1892] 3 Ch. 132; Montefiore v. Guadalla, [1903] 2 Ch. 
723; He Charteris, Charteris v. Biddulph, {1917} 2 Ch. 
379. Mentd. He Poor’s J.ands Charity, Bethnall-Green 
(1891), 7 T. L. BR. 705. 

3233. .|—It is now the settled practice 
of the ct. not to interfere, even after an administra- 
tion decree, with trustees in the bond fide exercise 
of their discretionary powers ; but the ct. must be 
satisfied that the power is being properly exercised. 
—Re Ganb, MaAstTwoon v. CLARK (1883), 23 Ch. D. 
134; 52. J. Ch. 396; 48 L. T. 395; 31 W. R. 
417, C, A. 

Annotations :—Folld. Ie Sales, Salos v. Sales (1911), 55 Sol. 
Jo. 838. Refd. Thomas v. Williams (1883), 24 Ch. 1D. 658 ; 
Rte Norris, Allen v. Norris (1884), 27 Ch. 1). 3333; Re 
Brown, Brown v. Brown eee) 29 Ch. D. 889; Ite Hall, 
Hall v. Hall (1885), 54 L. J. Ch. 527; Re Lofthouse (1885), 
29 Ch. D. 921; Re Tigginbottom, [1892] 3 Ch. 1323; Re 
Soc. for Dixcharge & Relief of Persons Imprisoned for 
Small Debts throughout Hngland & Wales (1912), 56 
Sol. Jo. 596. 

3234, —--— j—In the exercise of a dis- 
cretionary power by a trustce, the ct. in its ordinary 
jurisdiction will see that the power is not exercised 
improperly or unreasonably (CHirry, J.).-—fe 
RADNON’sS (HARL) WILL TRUSTS (1890), 45 Ch. D. 
402; 59 L. J. Ch. 782; 68 L. 7.191; 6T. L. 7. 
480; on appeal, 45 Ch. D. 418, C. A. 

Annotations :—Consd. Re Ailesbury’s S. E., [1892] 1 Ch. 506. 
Refd. Mogridge v. Clapp, [1892] 3 Ch. 382; Re Hope, De 
Cotto v. Hope, (1899) 2 Ch. 679. Mentd. Hampden v. 
Buckinghamshire, [1893] 2 Ch. 531; ke WPetherston- 
haugh’s Estate (1898), 14 T. L. R. 1675 Ite Townshend’s 
Settimt. (1903), 89 L. T'. 691; Re Hope S. ii. (1910), 26 
T. L. R. 498. 

3235. .|—Testator directed his trustees 
to pay to his brother ‘‘ cilher the whole or only a 
portion of the annual revenue ” of a sum of £5,000, 
‘& that subject to such conditions, all as my 
trustees in their sole & absolute discretion think 
fit.’ The trustees paid various sums, the estate 
being a difficull one to administer, & the assignee 
of the legatee brought an action against the trustees 
claiming the whole income in the trustees’ hands :— 
Held: the pursuer was not entitled to succeed, 
as the trustees had exercised a discretion & it had 
not been shown that it was not a sound & reason- 
able discretion.— TRAIN v. CLAPPERTON, [1908] 
A.C. 342; 7731. 3. P. 6. 124, H. L. 

3236. — — .|—It is said & said truly that 
the husband has no legal right to insist upon pay- 
ment to him of any part of the income of this 
fund; he has, however, a right in common with 
his wife & child to insist upon the exercise by the 
trustees of their discretion to apply the income 
of this fund, but so long as the trustces bond fide 
& properly exercise their discretion, it is not the 
practice of the ct. to interfere with them (WaAk- 
RINGTON, J.).-—MARTIN v. MARTIN, [1919] P. 288 ; 

\L. J. P. 163; 121 L. T. 337; 35 T. L. R. 602 ; 
63 Sol. Jo. 641, C. A. 

3237. ———- Trustees stating reasons for 
exercise.|—-Re WILKES’S (BELOVED) CHARITY, 
No. 3197, ante. 

8238. 























Onus of proof.|—Testator gave 








or in refusing to exercise his power of raising to his son the option of purchasing an estate, at 


what to his trustees ‘‘ should seem a fair & reason- 


TRAIN v. CLAP- may be given.J—The ct. will not, as a 
(if. L.) 26: 45 rule, under Supremo Ct. in Kquity 
. Act, 1890 (c. 4), 8. 212, determine the 


rights of competing parties to a fund in 
the hands of trustees. The sect. 19 
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wble value.” The trustees had a valuation made, 
which amounted to £1,500, the valuation made at 
the instance of the parties interested in the 
produce exceeded that by one-third :—Held: the 
trustees having fixed what they considered “a 
fair & reasonable value,”’ having authority to do 
so, it was incumbent on pltf. to show that it was 
fraudulent, in order to prevent the son’s pur- 
chasing at £1,500.—EpMonpbs v. MILLETY (1855), 
20 Beav. 54; 52 K. RR. 622. 

$239. -|—(1) Where a trustee has 
«a discretionary power, the ct. will not interfere 
with the exercise of it, except where it is mis- 
chievously, or ruinously, or fraudulently exercised. 

(2) The onus of showing that it has been so 
exercised rests on those who impeach the acts of 
the trustce.—He Bri’TTLEBANK, COATES v. BRITTLE- 
BANK (1881), 30 W. R. 99. 

Discretion as to maintenance & advancement.|— 
Be aE Vol. XXVIII., pp. 231, 232, Nos. 











B. Administration by Court. 

Sce, generally, Sect. 5, sub-sect. 2, B., post. 

3240. Discretionary powers —- Extension of — 
Where previously limited by trust instrument.|— 
A settlement of real estate of which there were 
four trustees, provided that if the trustees thereby 
appointed ‘‘ or any future trustee or trustees to 
he appointed in the place of them or any of them 
as hereinafter mentioned ’’ should die or be desirous 
of being discharged, etc., it should be lawful for 
‘the surviving or continuing trustee or trustces for 
the time being,” with the consent of the tenant 
for life or in tail for the time being entitled in 
possession, to appoint a new trustee or new trustees 
in the place of the trustee or trustees so dying, etc. 
In 1872, four new trustees were appointed under 
Trustee Act, 1850 (c. 60), in the place of two 
deceased & two retiring trustees. After this a 
decree was made for carrying the trusts of the 
settlement into exccution. Two of the trustees 
of 1872 being dead, & another desiring to retire, 
pltf. who was an infant tenant in tail in possession, 
took out a summons to appoint new trustees : 
W., the continuing trustee took out a summons 
asking that he might be at liberty to appoint 
new trustees. A reference to chambers being 
directed, W. proposed new trustees whom the ct. 
considered to be proper persons, but to whom 
all the persons beneficially interested objected :— 
Held: the persons nominated by W. must be 
appointed, though the tenant in tail in possession 
did not consent, for as the power in the settlement 
only applied to filling up vacancies in the number 
of original trustees, or trustees appointed under 
the power, it had come to an end when new trustees 
were appointed by the ct. in 1572, & the fetter 
imposed by the settlement on the exercise of that 
power did not apply to the new power given to 
the continuing trustee by Conveyancing Act, 1881 
(c. 41), which enabled him to fill up vacancies 
in a body of trustees not coming within the scope 
of the power in the settlement.—CEcIL v. LANGDON 


intended to enable the ct. to advise 


welfare of the donce. 
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(1884), 28 Ch. D. 1; 54 L. J. Ch. 313; 51 L. T. 
618; 83 W. R. 1, C. A. 
Sa :—Refd. Re Wheeler & De Rochow, [1896} 1 Ch. 


3241. Control by court.|--BETHELL v. 
ABRAHAM, No. 3675, posi. 

3242. | —Jte 
CLaRrk, No. 3233, ante. 

3243. Exercise by court.|- If the trustee 
is called upon in this ct., it takes the execution 
of the trust out of the hands of the trustee, to be 
executed by the ct. (LORD CAMDEN, C.).—WALKER 
: SMALWOOD (1768), Amb. 676; 27 E. R. 439, 

eG, 


Annotations :—Mentd. Metcalfo v. Pulvertoft (1813), 2 
Ves. & B. 2003 Shaw v. Borrer (1836), Donnelly, 150; 
Price v. Price (1887), 35 Ch. D. 297. 


3244. Matters of fact.]|—Where the 
discretion of a trustee is to be exercised upon 
matter of fact, the ct. will substitute the master, 
but not where the discretion is to be exercised upon 
matter of opinion & judgment.— WALKER vv. 
WALKER (1820), 5 Madd. 424; 56 HK. R. 957. 


Annotation :-—Refd. Fordyce v. Bridges (1848), 2 
femp. Cott. 324. 


3245. Matters of opinion.|--WaALKER 
v. WALKER, No. 3244, ante. 

3246. Exercise with sanction of court.|— 
(1) H., by his will, gave to three trustees, one of 
whom was his eldest son W., all his real & personal 
property, which included the proprietorship of 
a newspaper, on trust to carry on the newspaper 
during the life of his wife, & they were annually to 
set apart & invest one-fourth of the profits of the 
paper as a reserve fund to meet emergencies, & to 
divide the remaining three-fourth parts of the 
profits of same, & the mcome from his real & 
personal estate, into six equal parts for his wife & 
five children, all specially named, & in case of the 
death of any such child during the hfe of the wife, 
to pay the share of that child to the lawful issuc 
of that child, or if none such, equally among the 
survivors of his childrem; «&, after the deccase 
of his wife, ‘‘ or during her life if she & the majority 
of my children & my trustees shall deem it proper 
& expedient so to do, at the sole discretion of my 
trustees,” to sell the real & personal estate & the 
newspaper, & divide the proceeds among the wife 
& children, bringing in the amount of the reserve 
fund as part; the shares to be for their absolute 
use & benefit immediately after such division. 
He declared that “‘ in case, under the above clause, 
it shall be agreed, or my trustees shall decide to 
sell” the paper, & if any of his sons should 
wish to carry on same, such one should be entitled 
{o purchase it at £500 less than the market price. 
Till all the property was sold, the trustees were to 
apply the income of the part unsold in the manner 
before expressed as to the income of the real & 
personal estate :—Held: the will created not a 
mere power but a trust, to sell, with a discretion 
in the trustees as to the manner & particular time 
of selling; (2) after trustees have invoked the 
aid of the ct. in administering an estate, & a decree 
has been made, they cannot act in the matter of 
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If trustees allow  183.—CAN. 


exors. & trustees in matters of disocre- 
tion vested in them.—Z?e FoXWELL’s 
oa (1895), 1 N. B. Ey. Rep. 195.— 


PART V. SECT. 5, SUB-SECT. 2.—B. 

32411, Discretionary powers—Control 
by court.J—In cases where a gift is 
bestowed upon persons on condition 
that they shall not marry witbout the 
consent of others, the gi or with- 
holding of that consent should be deter- 
mined solely by considerations for the 


J.-—VOL. XLIII. 


themselves to be influenced by other 
motives, if they act from mere caprice, 
if they refuse to act at all, or if they 
are governed by reasons that could not 
influence any reasonable man, the ct. 
will infer fraud & has jurisdiction to 
intcrpose iu order to protect the bene- 
ficiary from such improper exercise of 
the discretionary power so created.— 
yee v. CAIN (1890), 16 V. I. It. 766. 


$241 i... 


.) — WHITEWOOD 
v. Wuirrtwoonp (1900), 


19 P. R. 








3241 ili. .}—L , on his marri- 
age, gave a bond & warrant to the 
trustees of his settloment upon trust 
‘when the trustees should think fit & 
expedient so to do,” to levy the amount 
& hold it for the uses of his settlement. 
No judgment on the bond war ever 
entered ; & the amount of the bond 
was lost :—Held: the discretion con- 
ferred upon the trustees was not 
absolute but to be controlled by the 
ct.—LUTHER v. BIANCONI (1860), 10 
I, Ch. R. 194,—IR. 


Lu L 
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Necl. 5. ~ Discretion : Sub-sect. 2, B. & C. 
Sub-sects. 1 & 2, A. & B.) 

the administration except under the sanction of 

the ct.—MINoRS v. BATTISON (1876), 1 App. Cas. 

428; 46L. J. Ch. 2; 35 L. 7.1; 25 W. R. 27, 


HI. LL. 

Annotations :—As to (1) Refd, Ite Hotchkys, Froke v. Cal- 
mady (1886), 34 W. 1. 569. Generally, Mentd. Kirkpatrick 
v. Bedford, Bedford v. Kirkpatrick (1878), 4 App. Cas. 96 ; 
#te Collison, Collison v. Barber (1879), 12 Ch. D. 834; 
Johnson v. Crook (1879), 12 Ch. D. 639; Bubb v. Pad- 
wick (1880), 13 Ch. D. 517; Roberts v. Youle teeaee 49 
L. J. Ch. 744; Re Chaston, Chaston v. Seago (1881), 18 
Ch. DD. 218; Money v. Money (1881), 44 L. T. 639; Re 
Wiking, aa v. Duckworth (1881), 18 Ch. D. 6343; Fte 
Teale, Tealo v. Teale (1885), 53 L. T. 936; #2e Sampson, 
Sampson v. Sampson, [1896) 1 Ch. 630; He Goulder, 
Goulder v. Goulder, [1905] 2 Ch. 100. 


3247. - .}—-A. by her will appointed 
three trustees, one of whom was JJ., the tenant for 
life, & directed that any vacancy in the number of 
trustees should be filled up within one year after 
it occurred. One trustee disclaimed, the other 
died after some years, leaving LB. surviving. An 
action was commenced, asking for the general 
execution of the trusts of the will. The ct., 
under ht. S. C., Ord. 6565, r. 3 (10), ordered only 
certain special inquiries, among which was an 
inquiry whether new trustecs had been appointed, 
& whether any & what steps ought to be taken 
for their appointment. Pending this inquiry H. 
appointed a new trustee. Pitfs. now moved to 
restrain the funds being handed to hin & his 
acting as trustee :—Held : the special inquiry 
made it the duty of B. not to fill up the appoint- 
ment without the approval of the ct., but the 
power was not destroyed ; all that was necessary 
was for L. to appoint a person whom the ct. would 
approve, & it not being alleged that the new trustee 
was an improper person, the ct. would not interfere 
with his appointment, & it was not necessary 
formally to sanction it.—/?e HAub, Tani». HALT 
(1885), 54 L. J. Ch. 5627; 61 1. T. 901; 33 W. R. 


508. 
an lan :—Distd. ke Cotter, Jonnings v. Nye, [1915] 1 Ch. 


Sect. 6: 








Effect of payment into court.]- Sec Part ITI., 
Sect. 9, sub-sect. 1, F., anle. 


C. Remedy for Improper Exercise of Discretion. 

3248. By injunction.|—Injunction not granted 
to restrain a mtgee. from selling under power in 
a mtge. deed; otherwise, wherc trustce for sale, 
if he proceeds precipitately, without notice to 
both parties.—ANON. (1821), 6 Madd. 10; 56 
K. RK. 992. 

3249. —-—.]—A trustee will be restrained by 
this ct. from using the legal powers that have 
been conferred upon him otherwise than for the 
legitimate purposes of his trust, & therefore a 
demurrer for want of equity cannot be sustained 
to a bill seeking such relief, although pltf. may 
have a remedy at law.—BAL.s v. SrruttT (1841), 
1 Hare, 146; 66 E. R. 984. 

3250. —-—.]— The tenant for life applied to the 
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ct. for an injunction, & the ct. accepted the under- 
taking of the trustees that the sale should not 
proceed. If they had not given that undertaking, 
they would have been restrained by injunction 
(KNIGHT BRUCE, V.-C.).—MARSHALL v. SLADDEN 
(1851), 4 De G. & Sm. 468; 64 HE. R. 916. 

See, also, INJUNCTION, Vol. XXVIII., p. 463, 
Nos. 760, 761. 

See, also, Part V11., Sect. 6, sub-sect. 1, post. 


Secr. 6.—DELEGATION OF POWERS. 
SUB-SECT, 1.—J)ELEGATION TO CO-TRUSTEES. 


See Trustee Act, 1925 (c. 19), ss. 23-25. 

3251 Genera] rule.|——Trustces of real estate 
sold parts of it to the Metropolitan Board of Works, 
& they sent in a requisition that the vendors should 
attend personally to receive the purchasc-moneys 
or direct the moneys to be paid to their joint 
account at a bank. One or more of the trustces 
resided in the country. On summonses taken 
out under Vendor & Purchaser Act, 1874 (c. 78), 
by the board :—Held: the requisition must be 
comphed with by the trustees. 

The theory of every trust is that the trustees 
shall not allow the trust moneys to get into the 
hands of any one of them, but that all shall 
exercise control over them. ... If by their 
acts they enable one of themselves to receive the 
moneys, they are liable for the receipt of them just 
as much as if they all received them, because they 
enabled the one trustee to do that which but for 
their special authority he would not have been 
enabled to do (KAY, J.).—Re FLowrern (C.) & 
METROPOTATAN BOARD OF Works, Fe FLOWER 
(M.) & Same (1884), 27 Ch. D. 592; 53 L. J. Ch. 
055; 511. T. 257; 82 W. RR. 1011. 

Power to delegate during absence abroad.| —Sce 
Trustee Act, 1925 (c. 19), 8. 25. 

Liability for acts of co-trustee.|—Sce Part VIJI., 
Sect. 3, sub-sect. 4, post. 


SUB-sECT. 2.—EMPLOYMENYT OF AGENT. 
A. In General. 
See, now, Trustee Act, 1925 (c. 19), 5. 23. 
3252. Employment must be of necessity or con- 
formable to common usage. —/?c PAnrsons, La p. 
BELCHIER, La p. PARSONS, No. 3295, post. 


8253. ——-.]—-SpriautT v. Gaunt, No. 3278, 
post, 

3254, ——-.|—Ery v. Tapson, No. 3316, post. 

8255, —— .|—LuaroybD v. WHITELEY, No. 3038, 
ante. 

3256. .|}—(1) Pif., who was trustee of a 





marriage settlement, allowed the trust fund to be 
in the hands of deft., his co-trustee, for invest- 
ment. Deft. entrusted the whole fund to an 
‘‘ outside ’? stockbroker, who applied a portion of 
it to his own uses. In an action by pltf. & infant 


PART V. SECT. 6, SUB-SECT. 1. 

$251 1. General reule.}]—-The cireum- 
slance that one trustee resides in a 
foreign country justifies his delegating 
to his co-trustee the right to receive 
payment of mtge. moneys due to the 
trust, & this notwithstanding that the 
instruinent creating the trust directa 
that none of the pose given thereby 
shall be exercised while there is only 
one trustec.—Re HuUNTLy, 7 C. L. T. 
Occ. N. 251.—CAN. 

$251 fi. -J—-A trustee cannot 
delegate his trust or throw his respounsi- 
bility upon another person, not even 
toaco trustec.—CROWE v, CRata (1897), 





29 N.S. R. 17 RR. & G.) 394.—CAN. 

3261 iti. —.J— FInpLay’sa TRUY- 
TEES v. M‘'COMIE (1852), 14 Dunl. (Ct. 
of Sess.) 621; 24 Sc. Jur. 311; 1 
Stuart, 583.—SCOT. 


PART V. SECT. 6, SUB-SECT. 2.—A. 
a. (leneral rule.} —A_ trustee may 
not givo a Seer delegation of his 
powors 80 as to transfer to an agent the 
whole management of the catate in 
inatters of discretion as well as in purely 
ministerial acts.—ALLAN v. ERLANK’S 
TRustTEB, (1908) T. S. 1187.—S. AF. 
3252 i. Kmployment muat be of neers- 
sity or conformable to common usage.) - 


A trusteo is appointed by reason of the 
confidence reposed in him & cannot 
delegate the confidence or trust by 
allowing other personrg to receive the 
trust moneys except where there is any 
moral necessity or any sufficient 
practical reason from the usage of 
manhinud or otherwise for so doing. - 
MoMILLAN v. MUMILLAN (1891), 17 
Vv. L. R. 33.—AUS. 

3252 ii. ———.}-J?e LLoypD v. WEL- 
LINGTON (MAYOR, Ero.) (1901), 19 
N. Le L. KR, 733.—N.Z. 

$252 iii. ——.] ~RAMSAY’s TRUSBTERS 
v, SOUTER (1863), 2 Macph. (Ct. of 
Sess.) 343; 36 8c. Jur. 165.— SOOT. 


Part V.—PoweErs AND Discretions vr TRUSTEES. 


cestuia que trust under the settlement :—Held : 
deft., not having exercised proper care in the 
selection of a broker, & having improperly left the 
whole amount of the trust fund in the broker’s 
hands, was liable for the loss which occurred. 

(2) Neither Law of Property (Amendment) Act, 
1859 (c. 35), nor the doctrine of Re Parsons, 
No. 3295, post, authorises a trustee to delegate at 
his own mere will & pleasure, the execution of his 
trust, & the care & custody of the trust moneys, 
to strangers, in any case in which (to use Lord 
Hardwicke’s words) there is ‘‘ no moral necessity 
from the usage of mankind,’ for the employment 
of such an agency (STIRLING, J.).—ROBINSON v. 
HARKIN, [1806] 2 Ch. 415; 65 L. J. Ch. 7733; 74 
L. T. 777; 44 W. R. 702; 12 T. L. R. 4753 40 
Sol. Jo. 600. 

3257. Must not amount to handing over trust.] 
If trustees employ an agent they remain subject 
to responsibility towards their cestuis que trust, for 
whom they have undertaken the duty (Lorp 
LANGDALE, M.R.).—TURNER v. ConNEY (1841), 5 
Beav. 515; 49 BK. R. 677. 

3258. ——.|—(1) A trustee, being empowered 
to invest trust money in Govt. Funds or on real 
securities, agreed to lend it on mtge. security, &, 
pending the delay which took place in completing 
the securities, he directed his brokers to invest 
the money in Exchequer Bills. The Bills so pur- 
chased were left in the hands of the brokers, who 
acted to some extent as bankers, & occasionally 
for the trustee. The brokers misapplied the Bills, 
& became bkpt. :—-Held : the trustee was person- 
ally liable to make good the loss uccasioned by 
such misapplication. 

(2) Semble: a trustee under such circumstances 
is justified in making a temporary investment in 
Exchequer Hills, in order that the trust money 
may not reinain unproductive.—MATHEW v. BRISE 
(1845), 15 L. J. Ch. 49; 7 L. J. O. 8.1 3 sub nom. 
MATTHEWS v. BRIsE, 10 Jur. 105, L. C. 


Annotation :— Generally, Refd. Macnamara v. Carey (1867), 
15 W. RR. 374. 


oa —— .J—ROBINSON v. HARKIN, No. 3256, 
ante. 

8260. Party conveying to trustees—Continuing to 
manage property—Assent of trustee.|—A party 
conveying to trustees an estate in land, connected 
with an intricate establishment, which, after the 
conveyance, he continues to manage without their 
interference :—//leld : to have authority from the 
trustees to bind them & the land by all acts in the 
ordinary management of the establishment .— 
TAYLER v. WATERS (1816), 7 Launt. 374 ; 2 Marsh. 
5613; 129 KH. R. 150. 


Arnnotations :—Mentd. Hewlins v. Shippam (1826), 6 B. & C., 
221; VLiggins v. Inge (1831), 7 Bing. 682; Wood v. 
Manley (1839), 11 Ad. & Hl. 34 3; Williams cr. Morris (1841), 
8M. & W. 488; Wood v. Leadbitter (1845), 13 M. & W. 
838; Wells v. Kingston-upon-Hull Corpn. (1875), 44 
L. J. U. P, 2573; Webbor v. Lee (1882), 9 Q. B. D. 315; 
McManus v. Cooke (1887), 35 Ch. D. 681; Met. Ry. rt. 
Fowler, [1892] 1 Q. B. 165; Hurst v. Picture Theatres, 
11915) 1K. BR. 1. 


3261. Employment must be within scope of 
agent’s business..—Fry v. Tarson, No. 3316, 





post. 
8262. Agents must be properly qualified.|—Ie 
WEALL, ANDREWS v. WEALL, No. 3301, post. 
3263. Employment of agent appointed by testator 
—Right of trustees to dismiss.]|—Testator deviscd 


PART V. SECT. 6, SUB-SECT. 2.-—-B. 
b. Necessity to conform to Trustees 
Delegation of Powers Act, 1915, 8. 4.)— 
Re ATKINSON (1919), 19 N. 8. W.L. R. 
78.—AUS. 
c. Trustees resident in Ireland — 
Property in New South Wales.)—Re 


AUS. 


Property in C 


DUNLOP, McCLINTOCK 0. PERPIETUAL e. 
TrusTKE Co., Lap. (1926), 26 S. R 
N.S. W. 126; 43 N. 8. W. W.N. 


d. Trustees resident in England — 
Yanada.}—-STICKNKY v. 
'YLEE (1867), 13 Gr. 198.*-CAN. 
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his estates to trustecsin trust to apply the rents in 
paying off incumbrances, & directed them to employ 
A. to audit their accounts, & to allow him a 
proper salary :—Held: the trustees could not, 
arbitrarily, remove A. from his office ; but he was 
entitled to hold it as long as he was willing & able, 
& to receive an adequate salary.— WILLIAMS 1. 
CORBET (1837), 8 Sim. 349; 61. J. Ch. 182; 59 
KB. RR. 138. 


Annotation :-- Reid. Finden vr. Stephens (1846), 1 Coop. 
temp. Cott. 318. 


3264. J|—Trustees may dismiss an 
agent for misconduct committed by him anterior 
to their own appointment.—LBELANEY v. KELLY 
(1871), 24 L. T. 738; 19 W. R. 1171. 

3265. Whether binding on trustees.|—A 
declaration by testator in his will that a particular 
person is to act as solr. to his ti ustce in the manage- 
ment of his estate & the carrying out of the trusts 
of his will is not binding on his trustees, & docs not 
constitute any trust in favour of the solr.—-FOsTER 
v. ELSLEY (1881), 19 Ch. D. 518; 61 LL. J. Ch. 
275: 80 W. lh. 596. 

Annotation :—Refd. Ie Cleveland's 8. F., [1902] 2 Ch. 350. 











B. Powers of Attorney. 


3266. General rule—Trustee may give power of 
attorney.|-—ll is true that a trustee who has a 
legal estate vested in him, may make an attorney 
to do legal acts (LORD HARDWICKE, C,).— A.-G. 
v. Scorr (1750), 1 Ves. Sen. 4183 27 E.R. 1113; 
sub nom. WILSON v. DENNISON, Amb. 82, L. C. 
Annotations :-~- Refd. Lang v. Purves (J 862), 15 Moo. B.C. C. 

389. Mentd. A.-G. v. Vivian (1826), 1 Russ. 226; de 

St. Stephen, Coleman Street, dte St. Mary the Virgin, 

Aldermanbury (1888), 39 Ch. D. 492; d&e Church 

Patronage Trust, Laurie v. A.-G., [1904] 2 Ch. 613. 

3267. — —.J—A trustee can exccute a 
deed by an attorney, & can empower the attorney 
to receive or join in receiving trust money, & 
Trustee Act, 1888 (c. 59), s. 2, will protect a pur- 
chaser paying money to a person so authorised 
to act; but the solr. to reccive the money under 
that sect., nust be a sulr. appointed by the trustee 
himself, & permitted by the trustee himsclf to 
produce the deed with a proper receipt clause. 

A trustee can execute a deed by an attorney, & 
can empower that attorncy to 1eceive or join in 
receiying trust money (LINDLEY, 1.J.).—lte 
Tletrning & Merrron’s Conrract, [J]893] 38 Ch. 
269; 62 1. J. Ch. 753; 69 1. T. 266; 42 W. KR. 
19; OT. lL. BR. 5535 87 Sol. Jo. G17; 2 RR. 543, 
C. A. . 

] ‘- Vv-Waoailhington & Cohen's 
eae OUST che gis? Menta, ite Loudon Corpn. & 

Tubbs’ Contract, [1804] 2 Ch. 521; Ae Wilson’s & 

Steven’s Contract, [1894] 3 Ch. 546; Ac hPtralfford & 
Maples, [1896] 1 Ch. 285; dite Woods & Lewis’ Contract, 
[1808] 1 Ch. 433; Re Pelly & Jacob’s Contract (L899), 80 
L. 7.45; Bennett v. Stone, [1903] 1 Ch. 509. 


3268. Trustee of English will resident in Engiand 





to act in matters of discretion connected with a 
trust in an English colony or foreign country.— 
STuART v. NORTON (1860), 14 Moo. P. C. C. 17; 
3 L. T. 602; 9 W. RR. 320; 15 HK. R. 212, P. C. 
3269. Whether amounting to breach of trust— 
Co-trustee using power to misappropriate funds.|— 
Shortly after the appointment of a new trustee in 


} alidity of tluse.J)—A leaso is 
invalid if it is granted by a person as 
for one who is either a 
trustee or manager of the property 
leased, & who did not negotlate oa 
consider the lease or know of it un 

its execution; that is s0 whether 


hun 2 


6.— attorney, 
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Sect. 6.- Delegation of powers: Sub-sect. 2, B. & 
C’. (a).] 


Cee 


place of a retiring trustee of a sum of War Stock 
mscribed in the names of the old trustees, the 
retiring trustee, with the advice of her own in- 
dependent solrs., joined with her two co-trustees, 
one of whom was a solr. acting for the trust, in 
executing a joint power of attorney authorising 
named brokers to sell & transfer all or any part of 
the stock & to receive the consideration money. 
This sale & transfer power was signed in lieu of an 
ordinary transfer power in order that certain trust 
costs might be raised & paid before the fund was 
transferred to the new & continuing trustees. 
The power of attorney was, with the solrs.’ 
approval, handed to the solicitor trustee, who 
lodged it with the brokers. By his instructions 
they sold the whole fund, &, without any authority 
from the retiring trustee, handed him the pro- 
cceds in cash & bearer bonds, which he forthwith 
misappropriated. Neither the retiring trustce nor 
her solrs., though fully aware that the solicitor 
trustee was a dilatory & incompetent muddler, 
had the remotest suspicion that hoe was dis- 
honest :—Held: in the circumstances the retiring 
trustee coniunitted no breach of trust in signing 
the power of attorney, & that being so & the 
power of attorney containing no authority to the 
attorneys to pay the moncy to the solicitor trustee 
the retiring trustee was not responsible for the 
loss resulting from his fraudulent misappropriation 
of the trust fund.—Re MuntTon, MUNTON v. WEsT, 
ee re 262; 96 L. J. Ch. 151; 186 L. T. 


C. Who Alay be Lmployed and for What Purpose. 
(a) In General. 

See, now, Trustee Act, 1025 (c. 19), 8. 28; Law 
of Property Act, 1925 (c. 20), s. 6. 

3270. Collection of rents—-Rent  collector.|— 
Testator gave annuities to his trustees for their 
trouble in the execution of his will, & died possessed 
of sev eral houses, let at weekly rents. Thetrustees 
wre justified in paying a person to collect these 
rents, & do not, therefore, lose their annuities.— 
WILKINSON v. WILKINSON (1825), 2 Sim. & St. 
237; 57 14. R. 837. 
a{nnotatwon :—Consd. Ive Muffot, Jones v. Mason (1887), 56 

L. J. Ch. 600. 


3271. ——— Trustees receiving commission 
upon rental.]|—'Trustees who have been appointed 
by the ct. to receive the rents of, & to manage a 
trust estate, receiving a commission upon the 
rental, will not be allowed to charge additional 
payments made by them to a collector of rents.— 
a . ENED [1891] 39 W. RK. 3808; 7T. LL. R. 
316, CL A. 

3272. Investment of trust funds—Solicitor.]|— 
Trustees of stock sold it out & committed the 
proceeds to their solr. for investment, by whom it 
Was misapplied & lost :—Held: the trustees were 
liable for a breach of trust, & the cestuis que trust 
were entitled to relief against both the trustees & 
the solr., & they might sue either the trustees alone 
or the trustees jointly with the solr. The short 
result of the case is, that the trustees, instead of 
themsclves seeing to the investment of the trust 
fund, delegated that duty to their solicitor, who 
misapplied the mone 

The trustees were 





Pouie to satisfy themselves 


evecutant acted under a general power 
of attorney, or under a power specially 
1elating to the management of the 
eee ee vw. SITANATH 
4a (1921), 49 L. R. Ind. App. 46.— 


PART V. SECT. 6, 
C. (a) 
8272 i. Investment of trust funds— 
Solicitor.]—A trustec is not justified in 
handing a large sum of mouey to a solr. 
for the purpose of the purchase of 
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in some other way than by the mere assurances 
of their solr., & by payments made by him as 
for interest, that the money was really advanced 
on mitge. (LORD TrRuRO, C.).—ROWLAND v. 
WITHERDEN (1851), 3 Mac. & G. 568; 21 1. J. Ch. 
480; 42 BE. R. 379, LC. 


Annotations :——Apld. Speight r+. Gaunt (1883), 9 APP 
J. Refd. Robinson v. Harkin, (18096[ 2 Ch. 415. entd. 
Ford v. White (1852), 16 Beav. 120; Harford v. Rees 
(1853), 9 Hare, App. II., lxx.; Robinson v. Briggs (1853), 


Car. 


ae J. Ch. 1056; Stokes v. Trumper (1855), 3 W. 
32783. ——— Broker—Usual course of business 


followed.|—-(1) A trustee investing trust funds 
is justified in employing a broker to procure 
securities authorised by the trust & in paying 
the purchase-money to the broker, if he follows the 
usual & regular course of business adopted by 
ordinary prudent men in making such invest- 
ments. <A broker employed by a trustee to buy 
securities of municipal corpns. authorised by 
the trust, gave the trustee a bought-note which 
purported to be subject to the rules of the London 
Stock Exchange & obtained the purchase-money 
from the trustee upon the representation that it 
was payable the next day, which was the next 
account day on the London Exchange. The 
broker never procured the securitics but appro- 
priated the moncy to his own use & finally became 
insolvent. Some of the securities were procurable 
only from the corpns. direct & were not bought & 
sold in the market, & there was evidence that 
the form of the bought-note would have suggested 
to some experts that the loans were to be direct 
to the corpns.; but (as the House held on the 
facts) there was nothing calculated to excite 
suspicion in the mind of the trustee or of an 
ordinary prudent man of business; & such pay- 
ment to a broker was in accordance with the 
usual course of business 1n purchases on the London 

Exchange :—Held: the trustee was not liable 

to the cestuis que trust for the loss of the trust 

funds. 

As a general rule, a trustee sufficiently discharges 
his duty if he takes in managing trust afiairs all 
those precautions which an ordinary prudent man 
of business would take in managing similar affairs 
of his own. ‘There is one eaception to this: a 
trustee must not choose investments other than 
those which the terms of his trust permit, though 
they may be such as an ordinary prudent man of 
business would select for his own money (LORD 
BLACKBURN). 

(2) A trustee cannot delegate to others the 
execution of his trust.— SPEIGHT v. GAUNT (1883), 
9 App. Cas. 1; 53 L. J. Ch. 419; 50 L. T. 330 ; 
48 J.P. 84; 32 W. R. 485, H. L.; affg. S. C. sub 
nom. Re SpEiusyT, SPELGUT v. GAUNT, 22 Ch. D. 
727, OC. A. 

Annotations :—As to (1) Distd. Re Behamy & Metropolitan 
Board of Works (1883), 24 Ch. D. 387; Re Dewur, Dewar 
». Brooke 1885), 64 L. J. Ch. 830; Bullock v. Bullock 
(1886), 56 L. J. Ch. 221. Apld, Ive Brogden, Billing v. 
Brogden (1888), 38 Ch. D. 546; Colchester Union Grdns, 
». Moy (1893), 68 L. T. 564; Re Gasquoine, Gasquoine v. 
Gasquoine, [1894] 1 Ch. 470; Robinson v. Harkin, ha 
2 Ch. 415; Shopherd v. Harris, [1905] 2 Ch. 310. istd. 
National Trusteea Co. of Australasia v. General Finance 
Co. of Australasia, [1905] A. C. 373. Apld. Re Munton, 
Munton v. West, (19271 1 Ch. 262. Reid. fe Godfrey, 
Godfrey v. Faulkner (1883), 23 Ch. D. 483; Smith v, 
Stoncham (1886), 3 T. L. R. 77; Ae Hurst, Addison v. 
‘To (1890), 63 L. T. 665: Re Somerset, Somerset v. 


Poulett, (1894] 1 Ch. 231; Re De Pothonier, Dent_v. De 
Pothonicr, [1900] 2 Ch. 529; Evans Williams v. Byron 


debentures, allowing the soli. to receive 
the debentures & to retain them in his 
custody.— EQuITY-TRUATEES. ETC. Co. 
mo 11905) V. L. Rh. 154.—- 
Ss. 


SUB-SECT. 2.— 
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Sue): 18 T. L. R.172; Katon v. Buchanan, [1911] A. C. 
53; Re Greenwood, Greenwood »v. Firth (1911), 106 L. T. 
509; Re Allsop, Whittaker v. Bamford, [1914] 1 Ch. 1. 
48 to (2) Refd. /te Sheppard, De Brimont v. Harvey. [1911] 

1 Ch. 50. Generally, Refd. Fry v. Tapson (1884), 28 

Ch. D. 268; Learoyd v. Whiteley (1887), 12 App. Cas. 

727; Magnus v. Queensland National Bank (1887), 36 

Ch. D. 25; Re Partington, Partington vr. Allen (1887), 

57 L. T. 654 ; Re Weall, Andrews v. Weall (1889), 42 Ch. D. 

B74 | Jobson v. Palmer, [1893] 1 Ch. 71; Re Chapman, 

Cocks v. Chapman, [1896] 2 Ch. 763; Re MacKay, Criesse- 

mann v. Carr, [1911] 1 Ch. 300; Ite Solomon, Nore v, 

Meyer, (1912) 1 Ch. 261. 

3274. —-- - - - Co-trustee employed as 
broker.| —SHEPHERD v. Harris, No. 3043, ante. 

3275. —--— Exercise of care in choice.]— 
ROBINSON v. HARKIN, No. 3256, ante. 

3276. Discretion of choice of broker-— 
“Right of tenant for life to nominate.]|—Upon an 
investment of capital moneys arising under Settled 
Land Acts, the tenant for life is not entitled to 
dictate to the trustees of the settlement as to what 
broker they shall employ in the matter. The 
trustees may select their broker as well as their 
solr.—Re CLEVELAND’S (DUKE) SETTLED ESTATES, 
[1902] 2 Ch. 350; 717. J. Ch. 763; 86 L. T. 678 ; 
50 W. R. 508; 18 7. 1. BR. 610; 46 Sol. Jo. 514. 
Annotation :—Refd. I?e Theobald (1903), 19 I’. L. Tt. 536. 

3277. Permitting agent to receive & hold trust 
moneys or securities — Solicitor.]|——-Except in special 
cases trustees have no right to authorise their 
solr. to receive purchase-money, & will be liable 
for its loss if they do so.— te BeLLAMY & Murtrro- 
POLITAN BOARD OF WorRkS (1883), 24 Ch. ID. 387 ; 
52 L. J. Ch. 870; 48 L. T. 8013; 47 J. P. 5503 31 
W. RR. 900, C. A. 

Annotations :—Apld. Re Flower & Mctropolitan Board of 
Works, Re Flower & Same (1884), 27 Ch. D. 592. Consd. 
Re Wethng & Merton’s Contract, [1893] 3 Ch. 209.  Refd. 
Day v. Woolwich Kquitable Bldg. Soc. (1888), 40 Ch. D. 
491. Mentd. Re Eyre, Kyre v. lyie (1883), 49 L. T. 259. 


3278. Trust administered by court.|— 
Trustees are not justified, in the absence of extra- 
ordinary circumstances, in allowing a solr. to 
receive any part of the trust moneys, & the fact 
that the trust estate is being administered by the 
ct. is immaterial, or to retain the securitics upon 
which the trust moncys are invested. 

Trustees of an estate which was_ being 
administered by the ct., under the impression that 
they were protected by the administration, 
allowed a solr. to receive the whole of the trust 
funds, & authorised him to make investments from 
time to time. The solr. on several occasions 
purported to invest the trust moneys upon mtge., 
& the trustees made no inquiries as to the proposed 
investments, & did not ask to see the deeds. 
The solr. misappropliated some parts of the trust 
funds, & advanced the rest upon fictitious or worth- 
less securities :—J/eld: the trustees were liable 
to make good the whole of the loss arising from 
the default of their solr.- Re DEWAR, DEWAR v. 
BRooKE (1885), 54 L. J. Ch. 830; 52 1. T. 489 ; 
33 W. RR. 497; 1 T. GL. R. 263. 

3279. ——— ———— Permission to hold longer than 
necessary.|—(1) ‘'hree persons were trustees of a 
fund set apart to answer a life annuity, & divisible 
on the decease of the annuitant among the persons 
entitled in remainder. The sum of £3,700, part 
of this fund, was invested on a heritable bond. 
On July 15, 1887, the bond was paid off. The 
trustees allowed their law agent to receive the 
money & to retain it in his hands uninvested for 
rather over six months. At the end of that 
time the law agent became bkpt., & the greater 
part of the fund was lost :—eld: the trustees 
were guilty of a plain & positive breach of trust, 
& were liable to replace the moncy lost. 

The trustees might properly employ their law 
agent to receive the money from the mtgees., 
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but it was their duty to see that the money, 
when received, was immediately reinvested or 
placed on deposit in their own names & under their 
own control (LORD DAVEY). 

(2) The immunity clause only applies to the 
intromissions of a factor or agent within the 
legitimate scope of his agency, which does not 
authorise him to retain the moncy in his own 
control. 

(3) The proviso to sect. 2 (1) of Trustee Act, 
1888 (c. 59), reproduced in sect. 17 of Trustee 
Act, 1893 (c. 63), that a trustce is to enjoy no 
exemption from liability if he allows money to 
remain longer than is necessary in the hands of a 
banker or solr. is declaratory of the law of England, 
& must by analogy be treated as applicable in the 
case of Scottish trustees—WYMAN v. PATERSON, 
[1900] A.C. 271; 69L.J.P.C. 325 821. Tb. 473 ; 
16 T, L. R. 270, WY. L. 


Annotations :—Generally, Refd. Williams v. Byron (1901), 18 
a I. 1. 172. Mentd. M‘Alinden v. Nimmo, [1920] A. C. 


3280. —-— --—— Actual or constructive 
knowledge of trustee as to receipt.|—-In order to 
bring into operation Trustee Act, 1893 (c. 53), 
s. 17 (3), which provides that nothing in the sect. 
is to exempt a trustee from any liability which 
he would have incurred if the Act had not been 
passed, in case he permits money, reccived by a 
solr. under a decd containing a receipt for the 
money, to remain in the latter’s hands or under 
his control for a period longer than is reasonably 
necessary to enable him to pay tlie same to the 
trustee, the circumstances must be such that the 
trustee either knew or ought to have known of the 
reccipt of the money. 

X. & Y., who were trustees, were in July, 1902, 
told by B., their solr., that a mtge. forming part 
of the trust property would shortly be paid off 
& that the mtge. money would be placed to the 
joint account of the trustees at a bank, & they 
accordingly sent to B. a reconveyance of the 
mtged. property, which contained in the body 
of it a receipt for the mtge. mnoney, executed by 
them. 3B. then proceeded. on the mtgors.’ behalf, 
to sell the property in lots, & he from time to time 
received the purchase-money for the lots, which 
money he ultimately misappropriated ; but before 
any of the money had been received by B., X. 
died. Y. trusted in B.’s honesty & bond fide 
believed him to be a proper person to be entrusted 
with the mtge. money. & did not before Dec. 4, 
1902, know that B. had received any of the 
money. In the meantime Y. frequently inquired 
of B. whether he had received the money & was 
told by him that he had not received it. By 
Dec. 4, 1902, it had become impossible to recover 
the money which B. had received. 

The case was argued on the footing that the 
authority conferred by the reconveyance justified 
the receipt by B. by instalments & that the 
death of X. before any money was received by B. 
did not affect the question of Y.’s lability :— 
Held: Y. was not liable to replace the misappro- 
priated trust funds. 

Qu.: whether the death of X. revoked the 
authority conferred on the solr. by the delivery to 
him of the reconveyance. 

Q@u.: the delivery justified the receipt of the 
mtge. money by instalments.—lte SHEPPARD, DE 
Brimont v. HARVEY, [1911] 1 Ch. 50; 801. J. Ch. 
52; 103 L. T. 424; 55 Sol. Jo. 18. 

3281. ———_ -—-— Whether death of co-trustee 





revocation of authority.,—Jie SHEPPARD, DE 
BRIMONT v. HARVEY, No. 3280, ante. 
3282. ——- ——— Receipt of mortgage debt— 
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Sect. 6.—Delegation of powers: Sub-sect. 2, C. (a) 
& (b), & D.] 

Receipt by instalments.) — /te SHEPPARD, DE 


Brimont v. HaArveEY, No. 3280, ante. 
3283. Banker—Permission to hold longer 
than necessary.|—C'ANN 1. CANN, No. 3641, post. 
3284 -——.]—-WYMAN 1, PATERSON, 





ene ee 


No. 3279, ante. 

3285. Valuation & share of partnership— 
Accountants & valuers.|—A partner, on retiring 
from his firm, left his capital, £15,000, in the 
business under an agreement with the continuing 
partners that it should be a debt due from them 
to him & bearing interest until repayment. The 
agreement contained a stipulation that the out- 
going partner should have free access to the books 
at all times, & various provisions intended to satisfy 
the outgoing partner from time to time of the 
solvency of the business ; upon breach of any one 
of these provisions he was to be at. liberty to call 
in his capital. The outgoing partner’ subse- 
quently died, pad by his will bequeathed his 
residuary estate, nich included his capital in 
the business, to a trustee upon trusts for one for 
life & for other in remainder :—Held: (1) the 
trustee was at liberty to employ accountants & 
valuers for an audit & stocktaking once a year 
if desired, or oftener if special circumstances so 
required ; & (2) the expenses thereof were costs, 
charges, & expenses properly incurred by the 
trustee in the execution of the trusts of the will 
& for the benefit of the whole estate, & were there- 
fore payable out of capital & not out of income.— 
Re BENNETT, JONES v. BENNETT, [1896] 1 Ch. 778 ; 
65 I. J. Ch. 422; 74 7. TT. 157; 44 W. 2. 419; 
40 Sol. Jo. 835, C. A. 

Annotation an to (2) Folld. Ze Sherry, Sherry v. Sherry, 

[1913] 2 Gh. 508. 

investment of trust property on mortgage.|— 
See Mortaace, Vol. XXXV., pp. 203-295, 
464-477. 

Liability for acts of agent.]|—See Sub-sect. 2, D., 
post, 








(b) Co-Trustees. 

3286. Whether employment of co-trustee a 
breach of trust.]—It is no breach of trust, to permit 
one of the trustees to receive all or the most part 
of the profits, it falling out many times that some 
of the trustees live far from the lands, & are put 
in trust out of other respects than to be troubled 
with the receipt of the profits —TOWNLEY uv. 
SHERBORN (1634), J. Bridg. 35; Toth. 88; 123 
K. OR. 1181; sub nom. TOoOwNLey v. CHALENOR, 
Cro. Car. 312. 


Annotations :—Consd. Fellows »v. ene) Ce), 2 Vern. 
615: Sad Bro 14. 


adler v. Hobbs (1786), 2 Dbtd. 

Seurticld v. Howes ai) 8 Bro. C. C. 90. Distd. Thomp- 

son v. Finch (1856), 22 Beav. 316. Refd. Champueys v. 

Browne (1735), Barnes, 440. 

3287. .]—Estates in Scotland were conveyed 
by trust-disposition to three trustees, to collect 
& apply the rents as therein mentioned, with £100 
a year for their trouble, besides all the necessary 
expenses of managing the estates; & with power 
to appoint & remove factors, pay their salaries, 
& settle their accounts annually; & within six 
months after clearance with the factors, to get 
their own accounts approved by an accountant, 
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whose Rac aa would be a discharge of them ; 
each liable only for his own actual intromissions, 
& no farther liable for the factors than that they 
should be reputed responsible at the time of their 
pointment. The trustees appointed one of 

themselves to be factor, with a salary, & he, though 
of undoubted responsibility at that time, after- 
wards retained large balances at the annual settle- 
ments of accounts; whereon one of the trustees, 
who was cashier, urged him to pay up; but the 
balances against him increasing, both trustees, 
after failing in their exertions to obtain payment, 
revoked his appointment as factor, & he became 
bkpt., owing a large debt to the trust estate :— 
Held: (1) the appointment of one of the trustees 
to be factor was not of itself such a breach of trust 
as subjected the other trustees to all the conse- 
sequences resulting from it; (2) there was not 
such gross negligence, in the two trustees per- 
mitting the factor to retain balances, as to subject 
them to liability for the ultimate balance due from 
him to the trust cstate.—IIoME v. PRINGLE & 
TIUNTER (1841), 8 Cl. & Fin. 264; 8 BK. RH. 108, 
H. J. 


Annotations :—<As to (1) Consd. Toplis v. Hurrell EEN, wv 
Beay, 423. Refd, Carsutherr v. Carruthers, [1896] A 
659. Generally, Mentd. Skeffiington v. Budd (1842), sf 
Cl. & Fin. 219; Campbell v. Pollak, [1927] A. C. 732 


3288. Permission to retain trust moneys |— 
IloME v. PRINGLE & TIUNTER, No. 3287, arile. 

3289. Employment to sell by auction—Sale by 
private treaty.|-—C., a solr., & one of three exors. 
& trustces for sale, acted professionally in the 
management of the personal estate, & also by the 
authority of his co-trustees conducted an attempted 
sale by auction of the real estate. <A., another of 
the trustees, hearing that his son was in treaty 
for the purchase of the estate, wrote to C. to say 
that he, A., would not take any interest either 
directly or indirectly in the matter, C. then, 
with the concurrence of the co-trustee, contracted 
to sell the estate by private contract to another 
person. On a bill filed by the purchaser to com- 
pel performance of this contract :—Held: C. 
had not derived any general authority to sell by 
private contract, by reason of his employment as 
solr. to the trust estate or as agent to sell by public 
auction; & he had derived no special authority 
from <A.’s letter to sell to any one but to A.’s 
son. MSemble: under the circumstances, A. could 
not have delegated to his co-trustees an authority 
to sell to his son without reserving to himself a 
veto upon the contract.— BULTEEL v. ABINGER 
(LORD) (1842), 6 Jur. 410. 

3290. Employment as manager.|—-Three exors. & 
trustees, A., B. & C., were authorised to carry on 
testator’s farm. A. with the concurrence of B. 
& ©., managed the whole affairs relating thereto :— 
ITeld: in taking the accounts against B. & C., 
A. was to be considered their agent.—Toruis v. 
THurrELL (1854), 19 Beav. 423; 52 BE. R. 414, 

3291. Employment to purchase on behalf of 
trust—Trustees carrying on business.|—-Where 
trustees who are carrying on a business permit one of 
their number to go into the market & purchase 
the goods required for carrying on the business, 
the trustee who is armed with authority to 
purchase the goods for the purpose of carrying 
on the business is also armed with authority to 





PART V. SECT. 6, SUB-SECT. 2.-— 
C. (b). to he their 
f. Employment as trustee of trust 
deed on behalf of creditors.}\—LAUDER 
vt. MILLARS (1859), 21 Dunl. (Ct. of 
Sees.) 135335 41 Se. Jur. 740.—--SCOT, 
g. Employment as factor— Or cashier.) 
— Testator empowered his trustees 


“to app v0int one of thelr own number 

factor or cashier, 
allow him a reasonable remunera- 
tion for his trouble ” :—Held: 
power did not authorise the trustecs to | S. L. 
appoint & pay one of their own number, 
he continuing a trustee as a salaried 
manager of a manufacturing business 


which testator had empowered the 
trustees to continue. — MILs 1. 
BROWN’'S TRUSTEES (1900), 2 F. (Ct. of 
Sess.) moa 37 Se. IL. R. 810; 8 
94 -—SCOT. 


aa LEWIA’Ss TRUSTERS 1. 
Prir, [1 oan o co 674: 49 Se. L. R. 
439; (1912) 1 . T. 208.—SCOT. 


& to 
this 
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pledge the credit of the other trustees for that 
Bey OR. Bea O v. CAMP (1894), 63 1. J. Q. B. 
57; 9 R, 852, C. A. 

8202, Employment as broker— To 
SHEPHERD v. HARRIS, No. 3043, ante. 

$293. Liability for default of agent trustee.|-— 
Home v. Prinane & Hunter, No. 3287, ante. 

ie .|}—SHEPHERD v. HARRIS, No. 3043, 
ante. 


D, Liability of Trustee for Default of Agent. 

See Trustee Act, 1925 (c. 19), s. 23. 

Limitation of Iiability of trustee generally.]— 
See Part VII., Sect. 4, post. 

3295. Trustee acting of necessity or conformable 
to common usage.|—Whero trustees act by other 
hands, either from necessity or conformable to the 
common usage of mankind, they are not answer- 
able for losses (LORD ITARDWICKE, C.).—Re 
PARSONS, ex p. BELCHIER, Ha p. PARSONS (1754), 
Amb. 218; 27 BE. R. 1443; sub nom. BELCHIER v. 
PARSONS, 1 Keny. 38, L. 0. 


Annotattons :—Consd. Raw v. Cutten (1832), 9 Bing. 96. 
Apprvd. Speight v. Gaunt (1883), 9 App. Cas. 1. Consd. 
Fry v. Tapson (1884), 28 Ch. D. 268; Magnus v. Qucens- 
land National Bank (1887), 36 Ch. D. 25. Refd. Scurfield 
». Howes (1790), 3 Bro. C. C. 90: The Prima Vera (1808), 
Kdw. 23; Colchester Union Grdns. v. Moy Vitae 68 


invest. |-—- 





L. T. 5664; Robinson v. Harkin, [1896] 2 Ch. 415 
3296. ——,]—SPRIGHT v. GAUNT, No. 3273, 
ante. 


3297. Trustee acting reasonably or with due 
diligence.|——In charging trustees with loss, from 
the misconduct of their agents, it is not sufficient 
to prove it might have been prevented with extra- 
ordinary care & caution & a trustee is not held 
liable if acting strictly within the line of his duty, 
he exercises reasonable care & diligence.—MUNCH 
v. COCKERELL (1840), 5 My. & Cr. 178; 9 L. J. Ch. 
163; 4 Jur. 140; 41 FE. R. 338, L. C. 

Annotation :— Mentd. Shipton v. Howes (1845), 4 Hare, 619. 

3298. <c appears 
to have meant well, to have acted with due 
diligence, & to have employed a proper agent to 
do an act the directing which to be done was 
within the due discharge of his duty. The agent 
makes a mistake, the consequences of which 
subject the trustee to legal liability to a third party. 

. This hability ought, as between the trustee 
& the estate, to be borne by the estate (KNIGHT 
Bruck, L.J.)-—-BENETT v. WYNDHAM (1862), 
De GF. & J. 259; 45 BE. R. 1188, lL. JJ. 


Annotations :-—Apld, Fee Raybould, Raybould v. Turner, 
{1900} 1 Ch. 199; Fe Tyrell, Tyrell vr. Woodhouse (1900), 
82 L. T. 675. . Ive Allan, Havelock v. Havelock 
(1881), 17 Ch. 1D. 807 


3299. .|—/?e SWEPPARD, 
HARVEY, No. 3280, ante. 

3300. Not responsible for agent’s intelli- 
gence or honesty— Or solvency.|—If trustees are 
justified by the ordinary course of business in 
employing agents & they do employ agents In good 
repute & whose fitness they have no reason to 
doubt, & employ those agents to do that which 
is in 'the ordinary course of business, I protest 
against the motion that the trustees guarantce 
the solvency or honesty of the agents employed 











De BriMonr v. 
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L. R. 2 279; 31 W. BR. 401, C. A. ; affd., 9 App. Cas. 
1, 


asst There me Wage gare Bas & Bctropelitan Board of 
Works es): 2 . Expld. Fry v. Tapson 
(1884), 28 Ch. Does "Consd. Re Dewar, Dewar v. Brooke 
1885), 44 L. J. Ch. 830; Bullock v. Bullock (1886), 56 
1 J. Ch. 221; Learoyd v. Whiteley (1887), 12 cor tues Mak 
727; Je Partington, *artington v. Allen eee on 
654; Re Brogden, Billing v. Brogden (188 
546; Re Weall, Andrews v. Weall (1889), 42 ee D. are 
Colchester Union Grdns. v. Moy (1893), 68 L. T. 564; 
Jobson v. Palmer, [1893] 1 Ch. 71. Apld, Robinson t. 
Harkin, ese en 415. Consd. I?e Mackay, Griessemann 
v. Carr, | tae 1 Ch. 300. Apld. Re Munton, Munton v. 
West, avert 4 Ch. At Refd. Re Godfrey, Godfrey »v. 
Faulkner (1883), 23 Ch. D. 483; Smith v. Stoneham 
(1886), 3 T. lL. &. 773 Magnus v. Queensland National 
Bank (1887), 36 Ch. D. 25; Re Hurst, Addison v. Topp 
(1890), 63 L. T. 665; Re Gasquoine, Gasquoine v. Gas- 
quoine, [1894] 1 Ch. 470; Re Somorset, Somerset v. 
Poulett, [1894] 1 Ch. 231; Re Chapman, Cocks v. Chap- 
man, (1896] 2 Ch. 763; Re De Pothonier, Dent v. 
neat, p00 2 Ch. "529: Evans Williams v. Boron 
“vol | Ate 172.2 National Trustces Co. of Austra- 
lasia v. eae Finance Co. of Australasia, [1905] A. C. 
373; Shepherd v. Harris, (1905) 2 Ch. 310; Eaton v. 
paceman, [1911] A. C. at Re Greenwood, ‘Greenwood 

. Firth (1911), 105 L. T. Re Sheppard, De Brimont 

7 Harvey, [1911] 1 Ch. ae a Solomon, Nore v. Meyer, 


{1912} 1 Ch. 261; Re Allsop, Whittaker v. Bamford, 
{1914} 1 Ch. 1. 
3301. .|—A trustee may select solrs. 








& agents; & so long as he selects persons propeily 
qualified, he cannot be made responsible for their 
intelligence or their honesty; but he cannot 
entrust them with any duties which they may be 
willing to undertake, or pay them any remuncra- 
tion which they may demand; & he is bound to 
exercise his diseretion in the matter.—Re WREALL, 
ANDREWS v. WRAL (1889), 42 Ch. DD. 674; 58 
lL. J. Ch. 7138; 61 1. T. 238; 387 W. RR. 7793 5 
T. L. RR. 6St. 
Annotations -—Refd. Re Shilson, Coode, [1904] 1 Ch. 837; 

Ke Allsop, Whittaker v. Barford, [19161 1Ch.1. Mentd. 

Nutter v. Holland (1894), 7 Rk. 491 

3302. Trustee acting negligently.|-- MoyLE Vv. 
Moy, No. 2944, ante. 

3303. .|—Trustee depositing a trust fund 
with his bankers, accompanied by an order in 
writing to invest the money in Consols, answerable 
for the omission of the bankers to make the invest- 
ment, where he made no subsequent inquiry 
respect i ing il, until about five months afterwards, 
when the bankers became bkpt.—CHNALLEN  v. 
SuipPeam (1845), 4 Ware, 555; 67 KB. R. 768. 
sinnolations :~ Distd. Johnson v Newton (1853), 11 Heres 

160. Refd. Macnamara v. Carey (1867), 15 W. R. 374 

3304. ——-.|—-Where trustees for sale sell the 
trust property, & place the conveyance, executed 
by them & having their receipt indorsed, in the 
hands of a solr., who receives & misapplies the 
purchase-money, they are liable for a breach of 
tiust.—Guiost v. WALLER (1846), 9 Beav. 497; 
50 H.R. 135. 

Annotations -—Distd. Waugh v. Wycho (1854), 2 Drew. 318. 








Refd. ec Bellamy & Metropolitan Board of Works (1883), 

214 Ch. D. 387. 

3305. — -. v. WITHERDEN, No. 
3272, ante. 

3306. ——~.]|—-CLARK v. DAWBER (1891), 7 


T. L. R. 602, C. A. 
8807. ——-.| ROBINSON v. ILARKIN, No. 3256, 
ante. 


(LINDLEY, L.J.).—Re SPEIGHT, SPEIGHT v. GAUNT 3308. ——-.,—WYNNE v. TEMPEST (1897), 18 

(1883), 22 Ch. PD. 727; 52 L. J. Ch. 603; 48 T. LL. R. 360. 

PART V. SECT. 6, SUB-SECT. 2.—-D. BANnk 1. SOON (1871), 3 Ch. Ch. CAMPBELL fie 16 Sh. (Ct. of Sess. 
kk. General rule.)--A trustee ib bound 834. CA 560.— 8CO 

to oxercise a prudent supervision over 1. janen one can be required, 8302 i. Niles acling negligently. }— 





the actions of an agent, or a co- 


at least in ordinary circumstances, to 


CARRUTHERS ©. CARRUTHERS (1896), 


23 RR. (Ct. of Sess.) (BH. J,.) 55; 33 


: examine into the capabilities of the 
Senne ee his. co: ruetae ri a wens person whom be omiploys. —Rocuror: se. lL. lt. 809; 48. L. T. 8. — SCOT, 
he neglects this duty, he makes himself 0. SEATON, [1896] 1 I. It. 18.--IR. 3302 1i. — —.}—FERGUSON v. PATER- 
liable for logses occurring through the 829714. Trustee acting reasonably BON (1900), 2 F. (Ct. of Sesa.) (H. L.) 
acts of such agent or manager.— Cits 9 or with due diligence.}—THNOMSON vv. 373 37 8c. L. R. 635.~ SCOT. 
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cB.) 
3309. ———.|—-W YMAN v. PATERSON, No. 3279, 


ante. 

3310. Trustee not acting prudently.|-- MATHEW 
v. Bris, No. 8258, ante. 

3311. .|—SUTTON v. WILDERS, No. 2992, 
ante. 

3312. ——.]—CANN v. CANN, No. 3641, post. 











3313. |J—Re DEWAR, DEWAR v. BROOKE, 
No. 8278, ante. 

3314. -.|—WILLIAMS v. Byron, No. 2994, 
ante, 


3815. Default must be in capacity as agents.]|— 
Lands devised to three trustees, upon trust for 
sale, were sold, & the purchase-money paid to 
one of them, who was a solr., & acted in the matter 
of the sale as solr. for himself & the other trustees. 
The money having been retained by him & lost: 
~—Held: after his decease, it must be taken to 
have been received by him not in his capacity of 
solr., it being no part of his duty in that capacity 
to receive it, but in his capacity of trustee; & 
the survivor of the three could not, upon a common 
decree for an account, be held liable for its loss.— 
Re FRYER, MARTINDALE v. PicquoT (1857), 38 
K. & J. 317; 26 1. J. Ch. 398; 29 Tl. T. O. S. 
He 3 Jur. N. S. 485; 5 W. BR. 552; 69 KH. R. 
1129. 

Annotations :—Retd, St. Aubyn v. Smart (1867), L. Ml. 5 
Kq. 183; Hale». Adams (1873), 21 W. R. 400. 

3316. -|—The rule that trustees, acting 
according to the ordinary course of business, & 
employing agents as prudent men of business 
would do on their own behalf, are not liable for 
the default of the agent so employed, is subject 
to the limitation that the agent must be employed 
out of the ordinary scope of his business. —FRY v. 
TAPSON (1881), 28 Ch. D. 268; 54 L. J. Ch. 224; 
511. T. 3263 33 W. RR. 118. 

Annotations :-—Consd, Ie Partington, Partington v. Allen 
(1887), 57 1. 'T. 654, Refd. Dewar v. Brooke (1885), 52 
I. 7). 4893 tte Whiteley, Whiteley v. Learoyd (1886), 33 
Ch. 1D. 3 ; Ite Somerset, Somerset v. Poulett, [1894] 1 
Ch. 231. Mentd. Sheffield & South Yorkshire Permanent 
Bldg. Soe. v. Aizlewood (1889), 44 Ch. D. 412. 

3317. ~-—-.|—WyMAN v. Paterson, No. 3279, 
ante. 

3318. Joint liability with agents.—RoOwlLAND  v. 
WITHERDEN, No. 3272, ante. 

3319. Loss arising after order for payment into 
court.}— ‘Trustees were ordered to pay into ct. the 
amount of certain sums included in their account, 
& which stood in their names in a bank. They 
ultimately did so, partly out of moneys subse- 
quently received, leaving in the bank a portion of 
the sum found due on the account. The bank 
afterwards failed :—Held: the trustees were 
liable for the loss of the sums included in the 
account, but not for sums subsequently paid in.— 
WILKINSON v. BEWick (1858), 4 Jur. N. S. 1010; 
G W. R. 849, 

3320. Trustee acting against directions in will.]|— 
Trustecs made personally liable for a loss arising 
from placing trust moneys with bankers on a 
deposit account, which was not authorised by the 
will, & that notwithstanding a trustee indemnity 
clause against losses by a banker of moneys 
deposited for safe custody.—REHDEN v. WESLEY 
(1861), 29 Beav. 213; 54 FEF. R. 609. 


PART V. SECT. 6, SUB-SECT. 2.—E. | or 

m. Liability of solicitors.}—It is the 
duty of a solr. to inform his client, n. 
When a trustee, as to tho advisability 
of taking proceedings & incurring costa, 
when it may become a question whether 
the costs will have to be paid out of his 
private funds or out of the trust fund 








estate.—BUTTERKIELD  v. 
(1883), 4 O. R. 168.—CAN. 

Giving gratuitous advicc.}-— 
It was no part of the duty of a law 
agent appointed to be factor & law 
agent to the trustees under oa trust- 
disposition & rottlement to volunteer 
his advice to the trustees that a loan 
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3321. Criminal fraudulent act of agent.|—A 
trustee is liable for the loss of a trust fund caused 
by the fraudulent act of his solr., although in 
employing such solr. he may have exercised 
ordinary care & discretion.—BosTock v. FLOYER 
(1865), L. R. 1 Kq. 26; 35 Beav. 603; 385 L. J. Ch. 
23; 13 lL. T. 489; 11 Jur. N.S. 962; 14 W. h. 
120; 55 BE. R. 1030. 

Annotations :—Consd. Speight v. Gaunt (1883), 9 App. Cas. 


1; Jobson v. Palmer (1892), 62 L. J. Ch. 180. Refd. 
Robinson v. Harkin, [1896] 2 Ch. 415. 


3322. Onus of proof of lability of trustee—Party 
seeking to make him liable.|—Where an exor. or a 
trustee properly employs an agent to collect 
money belonging to the estate, & such money is 
lost by the insolvency of the agent, the onus of 
proving that the loss has occurred by the default 
of the trustees or exor. lies on the person who seeks 
to make him liable for the loss.— Ae Brirr, BRIER 
v. EVISON (1884), 26 Ch. D. 238; 51 L. T. 188; 
33 W. R. 20, C. A. 

Annotation :—¢onsd. Re City Equitable Fire Insce., [1925] 


Default of agent co-trustee.|—See Nos. 3043, 
3287, ante. 

Liability of trustee in bankruptcy for acts of 
agent.|—-See BaNnkRupPTcy, Vol. IV., p. 226, 
Nos. 2115-2118. 


E.. Inability of Agent. 

3323. Liability of solicitors—Joining with one 
cestui que trust in misapplication of trust property.] 
—A party executed a settlement in favour of 
certain trustees, who accepted & chose an agent 
to act for them: the agent in conjunction with one 
of the trustees, the husband of a cestui que trust, 
who was also heir-at-law of the truster, procured 
said cestui que trust to make up a title to part of 
the trust estate passing over the trust, & thereupon 
to execute a disposition in his favour, on the 
ground that it was in security of advances for the 
trust. The agent thereupon took infcftment, & 
executed a conveyance in favour of third parties : 
-—Held ;: the agent was bound in the first instance, 
without awaiting the result of an accounting, to 
restore the estate in integrum against the real 
security created by the disposition & infeftment. -~ 
FRASER v. STEVENS’S TRUSTEES (1839), Macl. & 
Rob. 171; 9H. RR. 61, IT. L. 

a has :—Refd. Stuart v. Carnegie (1839), Mac]. & Rob. 


3324. Misappropriation of money for invest- 
ment.|—RowLAND v. WITHERDEN, No. 3272, ante. 

3325. Countenancing dealings with trust 
money at variance with order of court——Order in 
administration action.|—In 1855 a bill was filed for 
the administration of the estate of H., & in Feb. 
1857, a decree was made which, among other 
things, directed the personal representative V. 
to get in the outstanding estate, & to pay the 
moneys so received into ct. from time to time 
within two months after their receipt respectively. 
After this decree was made, an estate, which was 
mortgaged to testator, was sold, & the purchase- 
money was received by the solrs. of V., who, 
instead of paying it into ct., retained a part of it 
in payment of some costs due to themselves, & 
allowed V. to receive the rest. V. having become 
a defaulter, a bill was filed by the beneficiarics 
against the solrs.:—eld: the solrs. were liable 











WELIS nado by testator on personal security 
was not such an investment of the trust 
funds as they were entitled to retain, & 
therefore he was not liablo for loss 
resulting from their retaining the 
investment.—CURRORS v. WALKER’S 
TRUSTEES (1880), 16 1%. (Ct. of Sess ) 
355; 26 Se. L. R. 215.—SCOT. 
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to make good the whole sum thus received by them, 
less the costs of actually realising it, together with 
interest. 

It was equally impossible for the solrs. to admit 
any application of the money of that kind. It was 
their duty to see at all events that nothing was 
done which should be counter to the order of the 
ct., &, above all, not themselves to receive any 
part of the money or appropriate any part of the 
money in any way which would be at variance 
with the order which the ct. had made (CAIRNS, 
[...J.).—ITARRIES v. REES (1867), 37 1. J. Ch. 102 ; 
7 1. T. 418; 16 W.R. 91,1. JJ. 
af{nnotation :-— : ll v. , 

Tet Aa Re Blundell, Blundell v. Blundell (1888), 

3326. Receipt of moneys from trustee— 
Knowledge of source—Notice of breach of trust.] — 
Re pr SDELNS BLUNDELL. v. BLUNDELL, No. 3339 
post, 

3327. Negligence in conduct of petition.]— 
Trustees paid into ct., under Trustee Relief Act, 
a legacy of £500 bequeathed to D. an infant, to 
the credit of an account in the matter of the trusts 
of the will of testator. Two years afterwards they 
transferred into ct. to the same account a sum of 
C‘onsols, representing a legacy of £7,000 be- 
queathed to M., & after her death to her children, 
& on both occasions the trustees in the petitions 
stated that the office of N., their solr., was to be 
the place for the service of any notice in reference 
to the funds. A year after the transfer of the 
Consols a petition was presented by M., by her 
next friend, a solr., & by the trustees, for the 
purpose of dealing with the Consols, & the solrs. 
on the record for petitioners were the firm of whom 
N. was a member, & the office of N. was to be the 
place where any notice was to be served relating 
to the trust fund. The petition set forth what 
had been done in respect of the Consols & other 
matters. An order was made in reference to the 
Consols & dividends; but in drawing it up an 
error occurred by including in it the whole of the 
fund standing to the credit of the account, & the 
future dividends were, as ordered, paid to M,. 
during her life. TD). had suflered loss by pay- 
ments wrongly made to M., now deceased, & she, 
on attaining majority, presented a petition asking 
that the estate of M. might be made primarily 
liable for the loss which sbe had suftered, & that 
N. might be made liable for any deficiency :— 
Held: N., as officer of the ct., had been guilty 
of negligence in not seeing that all the facts 
relating to the funds were brought before the ct. 
when the order was made, & he must, after D. had 
exhausted the estate of M., make good any 
deficiency, & pay the costs of the petition.—- 
Re DANGAR’S Trusts (1889), 41 Ch. 1). 1785 58 
lh J. Ch. 315; 60 L. T. 4913; 37 W. R. 651; 5 
T. LL. R. 266. 

Annotations :--Apld. Marsh v. Joseph, [1897] 1 Ch. 213. 

Consd. Jee Williams’ S. K., {1910} 2 Ch. 481. 

3328. ——~— As constructive trustees.|—Where a 
trustee has delegated his trust, there is no question 
of primary & secondary liabilily in respect of a 
breach of trust, but all are equally liable. 

In an action by cestuis que trust against their 
trustees, it was alleged that they had delegated 
their trusteeship to their solrs., who had 
improperly mixed the trust funds with their own 
moneys:—Held: if the allegations were well 
founded, they were amply sufficient to charge the 
solrs. as constructive trustees, & they & the 


3331 {. Liability to beneficiarurs.|—A 
mere agent is answerable onJy to his 
principal & not to cestuis que trust in 
respect of trust moneys coming to his 











hands merely in his character of agent, 
unless he deals with such moneys in a 
manner inconsistent with the perform- 
ance of trusts of which he is cognizant. 
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trustees were equally liable for breaches of trust.— 

oe v. STONEHAM (1893), 68 L. T. 18; 3 R. 
3329. —--.]—It is not within the scope 

of the implied authority of a solr. carrying on 

business in partnership to constitute himself a 

constructive trustee, & thereby to subject his 

partner to liability in that character, the partner 
being ignorant of the dealings by which the con- 
structive trust is established. 

It having been held by the judge that a solr. 
had constituted himself a constructive trustee, & 
that both he & his partner in business were liable 
to make good a loss.which had resulted from im- 
proper investments of the trust funds :—Held- 
upon the evidence, in the matters in question the 
solr. had acted only in the character of solr. to the 
trustees, & consequently neither he nor his partner 
were liable as constructive trustecs.—MARA v. 
BROwNE, [1896] 1 Ch. 199; 65 J. J. Ch. 225; 73 
J. T. 688; 44 W. R. 3380; 12 T. L. R. 1113 40 
Sol. Jo. 181, ©. A. 

Annotations :—Refd. Plaskitt v. Eddis (1898), 79 L. 136; 
Re Taylor, Atkinson v. Lord (1900), 81 L. 'T. 812. Mentd. 
ve Stanlcy’r Settlmt., Maddocks v. Andiews, [1916)} 2 Ch. 
oVU. 

3330. Liability of accountants—Acceptance of 

trustees’ statements as correct—-Intended applica- 

tion of trust funds.]- Accountants employed by 
trustees, through whose hands the accounts of 
the trust estate passed, are in the nature of 
servants, & bound to accept as correct statements 
made by one or other of the trustees with regard 
to the intended application of the trust fund, & 
are not liable for the misapplication of the trust 
fund by their employers on the ground of negli- 
gence, by not seeing that the fund was applied 

properly.—RopBARD v. CoohE (1577), 36 L. T. 

504; 25 W. RR. 555. 

3331. Liability to beneficiaries.|- PoLLARD v. 
Downes (1682), 2 Cas. in Ch. 121; 22 KH. R. 876, 
LC. 

3332. —--.] —(1) Where an agent is authorised 
by trustees to receive trust money & receives it 
accordingly, the receipt of that money by the 
agent binds the trustees & discharges the person 
who paid it. 

(2) Trustees authorised their solrs. to receive 
trust money. ‘The solrs. received it} & handed it 
over to the tenant for life. whereby 1¢ was lost: 

Held: a bill by a cestui que trust, seching to 
charge the solrs. only & not the trustees, could 
not be maintained, for that it was only through 
the trustees that the solrs. could be made liable.— 
RORERTSON 7. ARMSTRONG (1860), 28 Beav. 123 3 
51h. R. 383. 

Annotations :-—As to (1) Consd. Ite Bellamy & Metropolitan 


Board of Works (1883), 24 Ch. D. 387. As to (2) Consd. 
Soar v. Ashwell, [1893] 2 Q. B. 390. 


3333. - .|—In an action by a ccsiui que trust 
against his trustees for administration, the solrs. 
of the trustees were joined as decfts. It was 
alleged that grossly exorbitant sums had been 
allowed in the accounts as costs to the trustees’ 
solrs., & the relief asked for against them was that 
their bills might be taxed. The solrs. demurred :— 
Held: such an action could not be maintained by 
a third party, cestui que (rust, against solrs., & the 
proper remedy was by petition under Solicitors 
Act, 1848 (c. 73), 8. 39.-- Re SPENCER, SPENCER Vv. 
Harr (1881), 51 L. J. Ch. 271; 45 L. T. 645; 30 
W. R. 296, C. A. 


Annotations :— Apld. Re Blundell, Blundell _v. Blundell 
(1888), 40 Ch. D. 370: Re Jackson, Jtc Cottrell, Boughton- 


—GKBHAN @, Rictr (1921), 228. KR. NLS. 
Geo 38 N, S. W. W. N. 208.— 
AUS. 
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Sect, 6.—Delegation of powers: 
BK, Sect. 7: Sub-sect. 3, A.] 

Leigh v. Boughton- wie 580), 40 Ch. 1D. 495. Refd. 

Cowper v. Stoncham (189 .T. 18. Mentd. Midgley 

» Midglcy, (1893) 3 Ch. BaD. 

3334. .|—Trustees acting under the advice 
of their solrs. invested £3,000, part of the trust 
fund, upon the security of a contributory mtge. 
for £6,000, the remaining £3,000 being advanced 
by the solrs. themselves. The legal estate in the 
mtged. property was not vested in the trustees, 
the mtge. being taken in the names of one of them 
& ot astranyer to the trust. The mtgees. executed 
a contemporaneous declaration of trust declaring 
that their names should stand in the mtge. as to 
the sum of £3,000, part of the sum of £6,000, & the 
interest thereof in trust for the trustees, & as to 
the further sum of £3,000, ‘‘ residue of the sum of 
£6,000, & the residue of the interest to become due 
& payable ’’ under the mtge. in trust for the solrs. 
By another contemporaneous document the solrs. 
guaranteed to the trustees the sufficiency of the 
security for the sum of £3,000 & interest, & further 
guarantecd to the trustees the repayment of the 
£3,000 & interest. The solrs. assigned § their 
portion of the security to other persons, & wee 
afterwards adjudicated bkpts. The mtged. pro- 
perty having failed to realise the whole of the 
£6.000 :—Held: the trustees were not entitled to 
priority for their £3,000 as against the assignees 
of the solrs. 

In my opinion the investment was...a 
breach of trust. I also think that in omitting to 
advise the trustecs that this was so, Messrs. N. VP. 
& G. were guilty of a neglect) of duty to the S. 
trustees, their clients... but under ordinary 
circumstances they would not have been respon- 
sible to the ccsturs que trusl as for a breach of 
trust (STIRLING, J.).—STOokES 7. PRANCE, [1898] 
1 Ch. 212; 67 L. J. Ch. 69; 77 L. T. 595; 46 
W. R. 183; 42 Sol. Jo. 68. 


Sub-sect, 2, BE. & 





FF’. Remuneration of Agents. 

See Trustee Act, 1925 (c. 19), s. 23. 

8335. Direct liability of trust estate.|-—- Where a 
mtgee. or trustee manage the estate themselves, 
there is no allowance to be made them for their 
care & pains; but if they employ a skilful bailiff, 
& give him £20 per annum, that must be allowed, 
for a man is not bound to be his own bailiff (per 
Our.).— BONITHON v. TLOCKMORE (1685), 1 Vern. 
3163; 1 Kq. Cas. Abr. 7, pl. 13 23 H.R. 492. 
AWOL ORs | -—Refd. Leith v. Irvine (1833). 1 My. & K. 277; 

Barrett v. Harticy (1866), 14 W 

3336. Direct liability of tr eee Wilh indemnity 
from trust estate.|— If an exor. employs a solr. to 
do business for him in the management of his 
testator’s affairs, he shall be allowed what he pays 
the solr. for such business.- MACNAMARA v. JONES 
(1781), 2 Dick. 587; 21 Ef. R. 399, Ll. C 

3337, -(1) As a general rule, solrs. 
employed by trustees in matters relating to the 
trust estate are retained by the trustees personally, 
& have no claim against, or lien upon, the trust 
estate for their costs. 

(2) The trustee has a right to be indemnifled out 
of the trust estate with respect to expenses properly 
imcurred by him on behalf of that trust estate, 
including among other things costs properly 
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0. Scollish probate sealed an Victoria 
by attorneys of Scottish trustecs— At- 
torneys in Vrctorra not trustees of the 
will whether entitled to more than the 
commission allowed them by the Scottish 


trustces.J—CATTANACH ¥. MACPHERSON, 


p. Feight to ageni’s charges for col- 
lection of mortgage unterest.}——- Where 
trustees are allowed five per cent. of 
the value of an estate as their remunera- -CA 


TRUSTS AND TRUSTEES. 


incurred by him in employing a solr. (NORTH, J.).— 
STANTAR 7. EVANS, EVANS v. STANIAR ed 34 
Ch. D. 470; 56 L. J. Ch. 581; 56 L. T. 873; 385 
W. RH. 286 ; 31 L. R. 216. 
Annotations :-—As to (2) yonee aie Blundell, 
Blundell (1888), 40 Ch. 0 R 
kz p. Llovd-George & se 
Generally, Mentd. Preston Ban 
1 Ch. 141; Ie Calga 
v. The Co., [1908] 2 C 
83838. a= ipeastees having employed a 
solr. in the distribution of a trust estate, certain 
béneficiaries obtained an order for the taxation of 
the solr.’s bill of costs under Solicitors Act, 1843 
(c. 73), 8. 89 :—Held: the costs must be taxed as 
between the trustees & their solr., &, if properly 
chargeable against the trustees as such, must be 
allowed out of the estate irrespective of their 
ultimate incidence amongst the beneficiaries, 
which was a question outside the scope of such - 
taxation.— Re Mies, [1903] 2 Ch. 6183; 72 ].. 


Blundell v. 
efd. Ire Humphieys, 
e, [1898] 1 Q. 620. 
ing Co. v. Allsup, 11895} 
in Medicine Hat Land Co., Pigeon 








Ch. 704; 88 1. T. 863; 52 W. BR. 47; 47 Sol. 0. 
G55. 
3339. Indemnity not dependent on 








actual prior payment—Resort to estate as liability 
arises.|—In order that a solr. of a trustee may be 
debarred from accepting payments out of the estate 
in respect of costs properly incurred, notice must 
be brought home to him that at the time when ho 
accepted them the trustee had been guilty of a 
breach of trust, such as would preclude him from 
resorting to {he trust estate for payment of costs. 
A trustee allowed his solrs. to retain costs out of 
the trust estate. At the time the solis. had notice 
that the trustee had committed a breach of trust 
in secretly buying for himself part of the trust 
estate. Jn an administration action the trustee 
made default in payment into ct. of the balance 
fund to have come to his hands :— Held: the solrs. 
could not be compelled to pay in the sums received 
by them out of the estate. 

What is the position of a trustee or exor. who has 
{o employ a solr., an auctioneer, or a stockbroker ? 
He enters, unquestionably, into a contract, with 
reference to the employment of a solr.; or an 
auctioneer, or a stockbroker, on which he is 
personally liable, but by law he is entitled to be 
indemnified out of the trust estate. What is the 
right of indemnity? Tapprehend that in equity 
at all events it is not a right of the trustee to be 
indemnified only after he has made the necessary 
payments... but that he is entitled to be 
indemnified not merely against payments actually 
made but against his liability . . . he is not bound 
in the first instance to pay those persons out of his 
own pocket & then recoup himself out of the trust 
estate, but he can properly in the first instance 
resort to the trust estate & pay those persons whom 
he has properly employed proper remuneration 
out of the trust estate (STIRLING, J.).—Re BLuN- 
DELL, BLUNDELL v. BLUNDELL (1888), 40 Ch. D. 
370; 57 J. J. Ch. 730; 58 1. T. 983; 36 W. R. 
779; 4T. L. R. 506. 
Annoteion  Retd. Nie 

f1910] 1 K. BB. 

3340, —— Chetek not strictly necessary for 
administration of estate.|—-The rule that the taxa- 
tion of a bill under the third party clause, Solici- 
tors Act, 1843 (c. 73), s. 38, is as etree solr. & 
client, is subject to this limitation, that a solr. 


Thomas’s Hospital v. Richardson, 


tion fo! managing it they should not 
be allowed as disbursements, agent’s 
charges for collecting the interest on 
mtges. in which some of the moneys 
of the estate are invested.—STEPHEN v. 
Noe (B. C.), 11918] 2 W. W. R. 1042. 


Part V.—PoOwERS AND DISCRETIONS OF TRUSTEES. 


cannot charge against a trust estate anything not 
necessary for the administration thereof, though 
expressly directed by the trustee: but must look 
for payment of such charges to the trustee person- 
ally.—te BrowWn (1867), I. R. 4 Kiq. 464; 36 
L. J. Ch. 842; 16 L. 'T. 729; 15 W. BR. 1030. 


Annotations :-—Consd. Re Nogus, [1895] 1 Ch. 73; Re Gray, 
peel I Ch. 239; He Gohon & Cohen, [1905] 1 Ch. 345. 
efd. Brown v. Burdett (1888), 40 Ch. D. 244: Re Robert- 
son (1889), 42 Ch. D. 653; He Longbotham, [1904] 2 Ch. 
152; Re Cohen & Cohen (1905), 92 L. T. 783. 


3341. Whether agent has lien in trust estate — 
For charges.|—Sranian wv, Evans, EVANS v. 
STANIAR, No. 3337, ante. 

3342. Propriety of agents acceptance from trust 
estate—-Effect of notice of breach of trust.]|— Re 
BLUNDELL, BLUNDELL v. BLUNDELL, No. 3339, ante. 

8343. Payment of amount demanded by agent — 
Discretion of trustee.|—-Re WEALL, ANDREWS v. 
WEALL, No. 3301, anie. 

3344. Whether payable out of capital or income 
—Valuation of share of deceased partner.|—Re 
BENNETT, JONES v. BENNETT, No. 3285, azite. 

3845. Fee to valuator—Proposed mortgage—Fee 
dependent on success of mortgage negotiations.}--- 
Sa ees ; (MARQUIS) v. KEYMER (1900), 25 


Secr. 7.—POWERS AS TO REAL ESTATE AND 
CHATTELS REAL 
SuB-sEcT. 1.—LEASES. 
A. In General. 

3846. Power & trust for leasing distinguished.}— 
The distinction between powers of leasing & trusts 
for leasing is a very thin one; but where a power 
& a trust are united, & the trust can only be per- 
formed by an exercise of the power, this ct. treats 
the power as imperative, & will exercise it if the 
trustee disclaims.— Ronson v. Frigiur (1864), 34 
Beav. 110; 5 New Rep. 154; 34 L. J. Ch. 101; 
11 J. T. 558; 10 Jur. N.S. 1228 3 18 W. RR. 195; 
55 KB. RR. 575; on appeal (1865), 4 De G. J. & Sm. 
608, T. C. 

Annotation :—Mentd. Gainsborough v. Watcombe Tera 


Cotta Clay Cu., Dunning v. Gainsborough (1885), 54 
lh. J. Ch. 991. 


3347. Grant contrary to terms of trust——Lease 
void against lessee.|—-A. made a voluntary sur- 
render of copyholds to a trustee upon trust for F., 
during her life, &, if at her death she left children 
who attained twenty-one, upon trust to sell & 
divide the money among them; but if that event 
did not take place, upon trust for A.in fee: after- 
wards, by a deed, reciting that the trustee was 
seised of the premises upon trust for F., & her 
husband & A., the trustee, & F. & her husband, & 
A. concurred in demising the premises, for a valu- 
able consideration, to G. for a long term of years : 
—Held: the lessee was to be considered as having 
notice of the trust for the benefit of the children of 
F., & the lease was void as against them.—-MALPAS 
v. ACKLAND (1827), 3 Russ. 273; 38 BK. R. 578. 


Annotations :—Refd. Jones v. Smith (1841), 1 Hare, 43; Re 
Chafer & Randal)’s Contract, [1916) 2 , 8. 


1 2 1.—CAN. 
3348 ii. 


PART V. SECT. 7, SUB-SECT. 1.—-A. 


—.J—A trustee in whom 
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3348. Implied power.]—-A testator devised Jands 
to trustees upon trust, out of the rents & profits to 
pay two annuities, & subject thereto to permit A.., 
& after him his wife, to reccive & take the rents 
& profits during their respective lives ; & after the 
decease of the survivor, ho devised the lands to 
their children :—Held: the trustees could grant a 
valid lease of the lands for a term of ten years.— 
NAYLOR v. ARNITT (1830), 1 Russ. & M. 501; 39 
EK. R. 193. 

Annotations :— N.F. Ae Shaw’s Trusts (1871), L. R. 12 Eq. 
124. Refd. Wood v. Patterson (1847), 10 Beav. 541. 
3349. -|—The ct. on a special case under 

Law of Property Amendment Acts, 1859 & 1860 

(c. 35) & (c. 38), for its opinion declined to give 

power to trustees to grant leases of real estate for 

a term not exceeding ten years._-Re SHAW’S 

Trusts (1871), L. R. 12 Bq. 124; 25 L. 1. 22; 19 

W. R. 1025. 

3350. .|—Testator, part of whose property 
consisted of land with brick carth upon it which was 
being worked under a lease granted by him at a 
royalty gave his real estate to trustees upon trust 
“to pay the rents, issues & profits’? to certain 
persons for their lives with remainders over. The 
will contained a trust for sale after the death of the 
last surviving tenant for life & a direction that 
until sale the trustees should cause the real estate 
to be kept “ in good & tenantable order & repair”: 
—Held: the trustees had an implied power to let 
the brickfield from year to year & the whole of the 
rents & royalties must be paid to the tenants for 
life for tho time being.-—Re Norru, GARTON v. 
CUMBERLAND, [1909] 1 Ch. 625; 78 L J. Ch. 344. 

3351. Lease from year to year.]—Authority of 
trustees to let from year to year.—MONSON . 
Essex (Lorp) (1830), 8 I. J. O. S. Ch. 169. 

3352. Confirmation of lease by beneficlary—Right 
of beneficiary to re-enter.}|--W. bequeathed certain 
leasehold premises to trustees, on trust to permit 
& suffer his wife to receive the rents, etc., during 
her life. Afterwards the surviving trustee & the 
widow granted a lease of the premises, the rent to 
be paid to the widow & the lessors to have a power 
of re-entry upon non-payment of rent; the lease 
disclosed the title of the widow, who, after the 
death of the trustee, entered on the premises :— 
Held: being a stranger to the legal estate, the 
power of re-entry could not be reserved to her, & 
the lease operated as a Jease by the trustee & a 
confirmation by the widow.—DoE d. BARKER ». 
GoupsmiITH (1832), 2 Or. & J. 674; 2 Tyr. 710; 
1]. J. Ex. 256; 149 EK. R. 298. 

Annotation :— Refd. Greenaway v. Hart (1854), 14 C. B. 340. 
3353. Agreement to grant underlease—Prima 

facie inconsistent with trust for sale.]|—-An agree- 

ment by trustees of a will, to grant an underlease 
of their testator’s leasehold property is, primd facie, 
inconsistent with a trust for sale of it. There may 
be, however, circumstances to justify the agree- 
ment; but the ct. cannot enter into the considera- 
tion of those circumstances in a suit for specific 
performance between the trustees & the under- 
lessee, the cestuis que {rust not being parties to it.— 








authorised a lease with a 


stances, 
ypeminm.— Fe WiIGGins, HIGGINS 7. 


8848 1. Implied power.|-——Pltfs. were 
trustees under a will, holding the legal 
estate in the property devised & be- 
queathed, in trust to maintain thern- 
selves & their childron, with remainder 
over to the children upon the death of 
themselves; with power to absolutely 
convey the property & to exclude any 
child from participating in the re- 
mainder :—Held: pltfs. had implied 

ower to make all reasonable leases.— 

ROOKE v. Brown (1889), 19 O. R. 


the legal estate is vested, & who has 
active dutics to perform, may, without 
any express leasing power, make a yearly 
or other reasonable letting of tenantable 
lands.—FIrzPATRICK v. WARING (1882), 
11 Ju. R. Ir. 35.—IR. 

q. Whether court may grant Icase— 
Lease with premium sanctioned where 
no leasing power in will.|—Where a will 
contained a trust for sale, but na power 
of leasing, the ct., undor special circum- 


faGINS (1911), 11 8. R. N.S. W. 2763 
28 N.S. W. W.N. 51.—AUS. 





r. Power to sell land given to 
trustees.]~-Re KEATING'S WILT (1906), 
26 N. AZ. L. R. 640.—N.Z. 

t. Necessity for coneurrence of all 
trustees.|—Where two of four trustees 
entered into an agreement for the loase 
of certain trust property to pltf., but 
without the knowledge or assent of the 
other two, to whom under the cireum- 
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EVANS v. JACKSON (1836), 8 Sim. 217; Donnelly, 

147; 6L. J. Ch. 8; 59 HK. BR. 87. 

Annotations :—Retd. Re Walker & Oakshott’s Contract, 
{1901) 2 Ch. 383; He Judd & Poland & Skelcher’s Con- 
tract, [1906] 1 Ch. 684; #e Chaplin & Staffordshire 
Potteries Waterworks Co.’s Contract, [1922] 2 Ch. 824. 
Mentd. Re Kemnal & Still’s Contract, [1923] 1 Ch. 293. 
8354. Refusal to sanction lease made by life 

tenant—Evidence of authority by trustees—Specific 

performance.|—A. having a life interest in premises 
vested in trustees who had a power of leasing, 
agreed to grant a lease for twenty-ono years to BK. 

The trustees refused to grant a lease to B., on the 

ground that he was in insolvent circumstances, & 

that the grant of such lease would be a breach of 
trust against their cestuis que trust. 

The ct. being of opinion that B. was entitled to 
specific performance, & that the trustees had given 
A. some authority to act, ordered the trustces to 
execute a lease to 3. to the extent of A.’s interest.— 
NEALE v. MACKENZIE (1837), 1 Keen, 474; 1 Jur. 
149; 48 K. R. 389. 

Annotation :—Mentd. Bell v. Barchard (1852), 16 Beav. 8. 
3355. Whether power of sale  included.|— 

Power to lease does not authorise a sale of lease- 

holds. —GURNEY v. GURNEY (1855), as reported in 

3 .W. R. 353. 

Annotations :—Moentd. Tempost v. Tempest (1856), 2 K. & J. 
635; Gaskin v. Rogers (1866), L. R. 2 Iq. 284; Jee 
Marcus, Mareus «. arcus (1887), 57 L. T. 399; Le 
Trotter, Trotter v. Trotter, [1899] 1 Ch. 764. 

3356. Application to court for power-—Limitation 
of length of lease.|—The ct. on a special case under 
22 & 23 Vict. c. 35, & 23 & 24 Vict. c. 38, for its 
opinion, declined to give power to trustees to grant 
leases of real estate for a term not exceeding ten 
years.—Re SHAw’s Trusts (1871), L. R. 12 Ky. 
124; 25 L. T. 22; 19 W. RB. 1025. 

3357. Benefit to estate.|—-Testator gave his 
real estate to trustees for a term of one hundred 
years on trust to raise annuities, & to accumulate 
the rents & profits for twenty-one years, or until 
some devisee entitled in possession should attain 
twenty-five ; the accumulations to be laid out in 
real estate to be conveyed to the uses of the will. 
Subject to the term of one hundred years, he gave 
his real estate to A. for life, remainder to his first 
& other sons in tail male, with divers remainders 
over. Ile gave pow fo any tenant for life in posses- 
sion who should have attained twenty-one & to 
trustees during minorities, to grant building leases. 

A. had attained twenty-one, but not twenty-five. 
The first tenant in tail in existence was an infant. 
‘The trustees having purchased a building estate, a 
petition was presented by the trustees & A., & the 
first tenant in tail, asking that power to grant 
building leases might be vested in the trustees so 
long as there should be no tenant for life in posses- 
sion who should have attained twenty-five :— 
Held: as all parties interested concurred, & the 
exercise of a power of leasing would be beneficial 
to the estate, the ct. would give the power.—Re 
HARRIs’8 SErTrLED EstTarsEs (1880), 42 L. T. 583; 
28 W. R. 721. 

3358. Duty to lease—Agricultural land.]—As a 
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trustee it is his duty to keep the property ; 

proper state of cultivation. ... The “duty of : 

trustee is to let the farms from year to year in 
order to obtain sufficient rent & to keep the farms 

in a good state of cultivation (JEssEL, M.R.).— 

Kamont (Earz) v. SMITH, SMITH vy. EGMONT (EARL) 

(1877), 6 Ch. D. 469; 46 L. J. Ch. 356, 

Annotations :— Mentd. Royal Bristol Permanent Bldg. Soc. 
v. KHomash (1887), 35 Ch. D. 390; Bolton Partners v. 
Lambert (1889), 41 Ch. D. 295; Clarke v. Ramuz, [1891] 
2 Q. B. 456; Tepe ieren ©. Freoman (1891), 65 L. T. 
145; Re Read, [1894] 3 Ch. 238; Re London School 
Board & Foster (1903), 87 L. T. 700. 

8359. Power as against tenant for life—-Under 
Settled Land Acts.|—Re MANSEL’S SETTLED Ks- 
TATES, [1884] W. N. 209. 

3360. Fraudulent lease by one of twaq trustees 
—Recovery of possession by innocent trustee.|— 
Isaac v. WorSTENCROFT (1892), 67 Iu. T. 351; 
56 J.P. 393; 8 T. L. R. 627. 


Charities.|—See Cuyuariries, Vol. VIITI., pp. 
360-363, Nos. 1567-1657. 
Settlements—— Express power.]—Sce SETTLE- 


MENTS, Vol. XI.., pp. 706 723, Nos. 2402-2553. 
Property of infant.])—-Sec InrFants, Vol. 
XXVIII, pp. 201, 202-205, Nos. 602, 621-651. 


B. Validity of Exercise of Power. 

3361. Power ‘‘to let to best advantage ’’— 
Renewable lease.|—A renewable lease not incon- 
sistent with a covenant to let & manage to the 
best advantage ; with reference to the subject a 
trust for creditors.— KIRKHAM v. CHADWICK (1807), 
13 Ves. 547; 33 E. R. 399. 

3362. Power to lease in possession—Grant of 
lease in reversion—Whether receipt of rent by 
cestul que trust cures defects.|—-I)cvisees in trust, 
having the legal estate, with a power of leasing in 
possessions until the cestui que trusts attained 
twenty-one ; leases not conformable to the power 
held void in equity, & not confirmed by acceptance 
of rent.— Bowes v. HAST LONDON WATER WORKS 
Co. (1820), Jac. 324; 37 KH. KR. 8738, L. C. 
sata :—Consd. Hicks v. Sallitt (1854), 3 De G.M.& Q. 


3363. .|—Under a power to trustees 
‘“ to lease premises for a term not exceeding twenty- 
ohne years, & determinable as a former term of 
ninety-nine years was determinable, as they should 
think proper ” :—Held: such a power authorised 
only a lease in possession, & not in futuro.— 
SHAW v. SUMMERS (1819), 3 Moore, C. P. 196. 

3364. Power to lease with written consent of third 
party—Attestation of consent—Whether consent 
testified by being party to indenture.|—A power was 
given to trustees to demise certain premises, 
‘‘ with the consent of A. in writing, duly attested ”’ : 
Held: the consent of A. ought to be attested by 
a witness, & that a demise by the trustees by 
indenture, ‘‘ with the consent & approbation of 
A., testified by her being a party to the indenture,” 
was not an execution of the power.—FRESHFIELD 
v. REED (1842), 9 M. & W. 404; 11 L. J. Kx. 193; 
152 K. R. 171. 


Annotations :—Refd. Seal v. Claridge (1881), 7 Q. B. D. 516; 
Re Parrott, Hz p. Cullen, [1891] 2 Q. B. 151. 


3365. Parol consent—Subsequently with- 











stances notice of the agreement could 
not be imputed, specific performance of 
tho agroement was refused. —-Mc- 
earn v. ROURKE (1868), 15 Gr. 380. 


os ———.] —— DAVIS ° L y A 
80. Iia-CAN, ee RO 


b. —-—.}—DALTON v. BARRY (186 
12 Lr. Jur. 271.—IR. re 

c. Kffect of Trustees Acts -Amend- 
ment Act, 1894, s. 56.]—Tho effect of the 


above sect. is to oxtend the powers of 
trustees having power to lease land fora 
term of not less than fourteen years, 80 
as to enable them to covenant to rede- 
inise to the lessee, his exors., adminis- 
trators, or assigns, the same premises, 
for the same period, & on the same 
terms, as those of the original lease.— 
Ke OE (1900), 18 N. Z L. 7. 


d o 


d. Power to trustees to sell or lease 


d& to postpone sale—Whether power to 
grant option to purchase.J—HORNE v. 
we (1906), 26 N. Z. L. R. 1208.— 
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e. Necessity for sanction of tenant 
Jor life- Whether lease set aside if 
sanction not obtained.]—HEFFERMAN 
a a (1888), 15 O. R. 670.— 
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drawn—Enforceabllity of contract.|—The doctrine 
of part performance of a parol agreement is not to 
be extended by the ct., & it is inapplicable to a 
case where a trustee has a power to lease, at the 
request in writing of a married woman which has 
not been made. 

Land was vested in a trustee for the separate 
use of Mrs. KE. a married woman, & the deed gave 
the trustee a power to lease at the request in writing 
of Mrs. KH. The trustec & Mrs. EK. agreed by 
parol to let the property to pltfs., & a lease was 
prepared approved of & executed by the trustee 
& by Mrs. EK. but before their solr. had parted with 
it & before pltfs, had executed it, Mrs, E. recalled 
her assent to it. She had made no request to the 
trustee “in writing’? :—Held: there was no 
contract binding on Mrs. KE. & no part performance, 
& pltfs. could not enforce the agreement.— 
PulLLips v. EDWARDS (1864), 33 Beav. 440; 3 
New Rep. 658; 55 Ti. 1. 438. 

3366. Lease not conformable to power—Whether 
void in toto—Trustees of undivided molety.]— 
Testator, seised in fee of an undivided moiety 
in certain real estates, devised all his real & 
personal estate to two persons, their heirs, exors. 
& administrators, in trust, to receive the rents & 
profits, & pay thereout various annuities, which they 
were authorised to raise by mtge. of all or any 
part of the estates. The will also contained a 
power to the trustees to accept surrenders of old 
leases & to grant new ones, with certain specified 
conditions :—Held: as the trustees took an estate 
in fee in the freehold & an absolute estate in the 
leaschold property, leases executed by the sur- 
viving trustee, though not conformable to the 
power, were valid at law, as to testator’s moiet y.—- 
Dor d, BLAGRAVE bv. STEPLUIENS (1850), 15 LT. 
O.S. 541. 

3367. Whether void or voidable.|-—--Where 
a lease is nade by trustees in exercise of a power, 
which is accompanied by a proviso that no such 
lease shall be valid unless the lessee shall execute 
a counterpart containing certain covenants ; 
@u.: is the lease void. Semble: it is only void- 
able at the option of the party entitled to take 
advantage.—DorneEerr v. Miux (1851), as reported 
ne C.L. R. 807; 23 L. 1. 0. S. 144; 2 W. RK. 

80. 

3368. Time within which power to be exercised— 
During continuance of estate limited to trustees.| — 
The estate of the trustees & their heirs is to con- 
tinue only for such time as the objects of the trust 
require it; & the power to lease is a power only, 
to be exercised during the continuance of this 
estate so limited to them.—Dor d. KIMBER v. 
CAFE (1852), 7 Exch. 675; 21 L. J. Hx. 219; 19 
ia. T. O18. 144; 155 Ie. R. L119. 


Annotations :—Consd. Sinith v. Smith (1862), 31 L. J.C. Pb. 
25. Refd. Poad v. Watson (1856), 2 Jur. N.S, 1136, n. ; 
Collier v. M‘Bean (1865), 34 Beav. 426; Collier v. Walters 
(1873), L. R.17 Eq. 252. Mentd. Maden v. Taylor (1876), 
45 L. J. Ch. 569. 


3369. Exercise amounting to breach of trust.] — 
M. by his will devised estates to trustces, in trust 
for his daughter, an infant, with power to the 
trustees to demise & lease the same for any term 
not exceeding twenty-one years ‘at the best 
yearly rent that could be gotten for same respec- 
lively, without taking any tine or premium for the 
making thereof’?; with power to appoint new 
trustees. In pursuance of this power the trustees 
somo time afterwards, appointed R. sole trustee, 





f. Lease not conformable to power 1 beneficiary 
~-Lease good in equity—Harcess term 
being separable.|}—CovERLID v. JOKL, 
QO. B. & F, 138.—N.Z. 


gs. Duration of term—Until youngest 


L. R. 504.—N.Z. 


attains ‘ 
BouRKE (DECEASED) (1909), 29 N. Z. & 


h. ~--—— Three years— Necessity to 
conform to statute.) —-GLEBE SUGAR 
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& conveyed to him the estate so devised, upon the 
trusts, & subject to the powers expressed & declared 
by the will of M., &, for ‘“‘ no other trust, intent, 
or purpose whatsoever.” By an indenture of 
lease between R. & B., certain part of the premises 
said to be described in & devised by the will of M. 
were demised by lt. to B. for twenty-one years, in 
consideration of the yearly rent of £1,100, the first 
five years of which rent was to be paid in advance, 
in manner therein provided, & the remainder, after 
the expiration of such five year's by equal quarterly 


| payments :—Held: as the granting of such a lease 


was a breach of the trusts of the will of M., same 
ought to be declared void & set aside, & the 
premises assigned to the persons to be appointed 
trustees of the will of M.—Boori v. A’BEcKkETrT 
(1863), 1 Moo. P. ©. C. N.S. 201; 9 L. TY. 68; 
15 ie. R. 676, P. Cc. 

3370. --—- - One demise of two estates —Held on 
distinct trusts.|,—(1) Qu.: whether in any case uw 
lease by trustees by one demise of two estates 
held upon distinct trusts would not be a breach of 
trust. 

The question whether two or more sects of 
trustees for different properties, with different 
cestuis que trust, having separate powers of sale, 
can exercise the powers of sale by selling the 
property, in one lot, must depend upon the par- 
ticular circumstances of the case for the time being 
under consideration (BAGUALLAY, J.).-—TPOLSON ». 
SHKARD (1877), 5 Ch. D. 193 4617. J. Ch. 815; 
361. T. 756; 41 J.P. 4238 3 25 W. 1. 607, C. A. 
Annotation :-— Refd. Brown v. Peto, (1900] 1 Q. B. 346. 

3371. Necessity for consent of court—Where 
action pending.|-—Pending a suit, & although no 
decree has been made, it is proper that trustecs 
should obtain the sanction of the ct. to their 
exercise of powers of sale & Jeasing. --TURNER 1. 
TURNER (1862), 30 Beav. 414; 54 E, RR. 949. 

3372. Power to lease to ‘“‘ any person or persons ”’ 
—Lease to limited company.) —Trustees of a will 
had power to grant Jeases to any “ person or 
persons’ they should think fit: —leld: this 
authorised them to grant a lease to a limited co.— 
Rte JEFFCOCK'S TRusts (1882), 51 L. J. Ch. 507, 
Annotation :—Refd. Willmott v. London Road Car Co. 

{1910} 2 Ch. 525. 

3373. Powers exercisable by trustees as If abso- 
lute owners.|—-/tc JACKSON, JACKSON v. JACKSON 
(1900), 44 Sol. Jo. 573. 

3374. Exercise offending perpetuity rule.} —- 
Testator by his will directed his trustees to stand 
possessed of all the mines & minerals beneath the 
surface of his residuary real estate, & of the rents 
& profits thereof on trust to pay perpetual annuities 
to his daughters. The daughters were parties to 
a deed of family arrangement under which power 
was given to trustees to manage or lease the mines 
& mincrals in order to provide the moneys hecessary 
to pay the annuities. Under the will, the trusts 
of which were to be treated as incorporated in the 
deed, the surviving husband of any daughter was 
entitled for his life to the annuity given to his wife 
by the will, & the deed contemplated the exercise 
of the power of leasing during the life of the sur- 
viving husband, who was not necessarily a person 
who was alive at the date of the execution of the 
deed :—Held : as the trustees might have exercised 
their power of leasing so as to create for the first 
time a new interest in land after the perpetuit 
period had. expired, the power of leasing was void. 


REFINING Co., LID. v. GREENOCK PoRT 
HARBOURS TRUSTERS, [1921] 2 
A. CG. 66, TI. Le; [1921] 8. C. (H. L.) 
72; S8S8e.L. KR. 435; [1921)28. L. T. 
26.—SCOT. 


21 years.) -- Re 
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Sub-sect. 1. B., C., D. & £.J 


—He ALLOTT, HANMER v. ALLOTT, [1924] 2 Ch. 
498; 04L. J. Ch. 91; 1382 L. T. 141, C. A. 
Building leases.)—See Sub-sect. 1, C., post. 
Mining leases.|—-See Mines, Vol. XXXIV., pp. 
630-646, Nos. 871-435. 
Renewal.|—See Sub-sect. 1, I., post. 


C. Building Leases. 

See Law of Property Act, 1925 (c. 20), 
8. 205 (1) (iii), & generally, LANDLORD & ‘TENANT, 
Vol. XX XI., pp. 88-95. 

8375. Power conferred by Act of Parliament. |— 
An Act of Parliament declared that certain here- 
ditamnents should be vested in trustees, their heirs, 
& assigns, for the purpose of granting building 
leases, to contain specified covenants ; & went on 
to authorise the trustees to pay the costs incurred 
out of the rents, & declared the same to bea charge 
on the premises :—Held: (1) the legal estate was 
vested in the trustees ; (2) the costs were a charge 
on the estate; & the ct. had power to direct a sale 
of the corpus for payment of the costs ; a purchascr 
under the ct. could not object that the leases were 
invalid.— Dixon v. WILKINSON (1853), 1 Eq. Rep. 
556; 22 L. J. Ch. O81; 21 L. T. O. S. 297; 1 
W. KR. 513. 

3376. Power during minority of tenant in tail— 
Execution of contract entered into by late tenant 
for life.;—By a will devising real estate in strict 
settlement, powers of granting building leases were 
given to any tenant for life & to trustees during 
the minority of any tenant in tail. he tenant for 
life, in pursuance of his power, entered into a 
contract to grant a building lease, but died without 
having executed a lease, & was succeeded by an 
infant tenant in tail:—Held: the trustees had 

ower to effectuate the contract of the tenant for 
ife by executing a lease.—DAVIs v. HAKFORD 
(1882), 22 Ch. D. 128; 52 L. J. Ch. 61; 47 TL. T. 
540; 31 W. R. 61. 

3377. Validity of lease granted—Where no cove- 
nant to build.|---Testator by his will devised & 
bequeathed freehold & leasehold lands upon trusts, 
& empowered the trustees to contract for leases 
thereof with or without optional powers of purchase 
on the lessees, & to grant leascs thereof either for 
building or other purposes, so that no lease of the 
site of a building should be mnade for more than 
ninety-nine years, & no lease for any other purpose 
for more than twenty-one years & so that while 
leases for twenty-one years were to be at the best 
rents which could be obtained, building leases 
might be at a rent to increase progressively. After 
testator’s death the trustees granted to A. a lease 
of part of the freehold & leasehold lands of testator 
for thirty-five years, with an option to purchase 
during the first twenty-one years of the term, & at 
an increasing rent as to the freehold part, by an 
indenture which recited that they had power to 
grant building leases, but contained no covenant 
to build, though it contained covenants to repair, 
amend, & keep, & to insure all messuages erected 
or to be erected on the land demised. A. exercised 
his option to purchase as to a leasehold portion of 
the demised property, which was duly assigned to 
him, & he afterwards sold & assigned part of those 
leaseholds to C. C. contracted to sell to a pur- 
chaser, & in order to avoid any question as to the 
validity of the lease by the trustees, a memorandum 
was indorsed upon it signed by A. & the trustees 
declaring that pursuant to Leases Act, 1849 (c. 26), 
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the lease should be considered in equity as a con- 
tract for the grant of a valid lease for twenty-one 
years. The purchaser, however, took the objection 
that the lease was invalid. Upon a summons 
taken out under Vendor Purchaser Act, 1874 (c. 78): 
—Held: (1) the lease though intended to be a 
building lease was invalid as such owing to the 
absence of any covenant to build, & bite Dad as & 
building lease under the power it could not by 
the operation of Leases Act, 1849 (c. 26), be turned 
into a contract for the grant of a valid lease of a 
kind different from that which it was originally 
intended to be; moreover, even if it could by 
this means be turned into an ordinary lease, it 
would be bad as such, inasmuch as the rent 
reserved on the freehold part was an increasing 
rent, which was not authorised by the power to 
grant ordinary leases ; (2) as there was no power to 
grant an option to purchase otherwise than in a 
valid lease under the power, & the lease granted 
was invalid, the option to purchase must fall with 
the lease.— HALLETT TO MARTIN (1883), 24 Ch. D. 
624; 52 I. J. Ch. $04; 48 I. T. 894; 32 W. R. 
112. 
3378. —— Rent not reserved in accordance with 
power.|— HALLETT Tro Manrrin, No. 3377, ante. 
3379. Effect of validity of option to pur- 
chase.|—-HALLETT TO MARTIN, No. 3377, ante, 
3380. Power included in unrestricted power to 
lease.| - An unrestricted power of leasing includes 
a building lease.— Ite JAMEs, JAMES v. GREGORY 
(1895), 64 1. J. Ch. 686; 73 1. 17.1, C0. A. 
Settlements.|—See SETrLEMENTS, Vol. XL, 
p. 762, Nos. 2912-20916. 





D. Mining Leases. 


Sce Minns, Vol. XXXIV., pp. 6 9-645, Nos. 
371-435. 


HE. Renewal of Leases. 


See, generally, LANDLORD & TENANT, Vol, 
XXXI.. pp. 68-87; SETTLEMENTS, Vol. XL, pp. 
790-794, Nos. 3185-3230. 

3381. Exercise of discretion--Power discre- 
tionary— Exercise for benefit of cestul que trust.|— 
On demurrer :—Held : trustees to whom a discre- 
tionary power was given of renewing leases, had 
not an arbitrary power of renewal, but must 
renew when most for the benefit of the cestui que 
trust.—MILSINGTON (LORD) v. MULGRAVE (HARL) 
(1818), 3 Madd. 491; 56 KH. R. 585. 

3382. —— - Trust to renew on reasonable terms.| 
—MortTIMER v. Warts, No. 38052, ante. 

3383. Form of lease to be granted by trustee— 
Covenant for perpetual renewal by testator.|— 
Testator covenanted for a perpetual renewal of a 
lease :—Heild: the proper form of lease to be 
granted by trustees was a demise for the new term, 
reciting the original covenant by testator.—CoPrprEn 
MINING Co. v. Beacy (1823), 13 Beav. 478; 1 
L. J. O. S. Ch. 84; 51 E.R. 184. 

Annotations :—Folld. Hodges v. Blagrave (1854), 18 Beav. 

404. Expld. Hare v. Burges (1857), 4 K. & J. 45. 

3384. .|—Yorm of lease to be granted 
by trustees, under a covenant by a testator for 
perpetual renewal. 

Under such a covenant trustees are not bound 
to enter into a covenant to renew, but the original 
covenant, together with the decision of the ct. of 
the lessee’s right to a perpetual renewal, should be 
recited in the lease granted by the trustees, & the 
trustees should purport to demise in obedience 
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thereto.—llopGEs v. BLAGRAVE (1854), 18 Beav. 

404; 52 E.R. 160. ii i 
3885. Fines & expenses of renewal—Direction 

to pay—Leaseholds part of general fund—No 

apportionment.]—A. having given his real, lease- 
hold, & ersonal property, which leaschold was 
bishop’s eases, renewable, as a general fund, 
charged with annuities to trustees, to pay rents 

& profits to K. for life, with remainder to pltf. ; 

the fines for renewing the leases, which he directed 

should be renewed, are to be paid out of the whole 
fund, not apportioned between the tenant for life 

& the remainderwoman.—Sronr v. THEED (1787), 

2 Bro. 0. C. 248; 29 Kb. R. 135, L. c. 

Annotations :—Consd. White » White (1804), 9 Ves. 554. 
cerernrrae Manone - igs ) ee le a con . 
Refd. Bradford v. Brownjobn (1868), 37 L. J. Ch. 108, 
3886. Power to pay fines & expenses—Sale 

of lease not authorised.|-—A gift by will to trustees 

of leaseholds for lives in trust during the life of A. 

by & out of the rents & profits or otherwise, to 

keep the premises in repair & full lived, & to pay 
the fines & expenses attending any renewals & 
repairs thereof, does not authorise the sale of the 
whole lease in order to meet the expenses of 
renewal.—GARMSTONE v. GAUNT (1845), L Coll. 

577; 14 L. J. Ch. 162; 4 L. T. 0.8. 310; 9 Jur. 

78; 63 1. R. 550. 

3387. Bankruptcy of tenant for life.) — 
l’., by his will, devised certain freehold & leasehold 
property to a trustee, upon trust, to permit his 
son H. to receive the rents during his life, subject 
to the payment of rents & performance of the 
covenants reserved & contained by & in the present, 
or future Jeases, whereby the leasehold premises 
were or should be held; & also all taxes, fines, «& 
expenses attending the same; remainder upon 
trust for the sons of H. in fee, as tenants in 
common. The tenant for life became bkpt. & 
afterwards died. Ilis assignees received a sum 
of £2,000 subsequent to the bkpcy. for rents :— 
lietd: these rents were liable to the fines for 
renewal.—Hvunkus ¢. Barnrow (1829), Taml. 204 ; 
48 K. BR. 105. 

33888. —— - Reference to determine method 
of contribution.|—Leaseholds for lives being de- 
vised in trust for parties in succession, with a direc- 
tion to renew out of the rents or by mtge. The ct. 
sanctioned a reference to the master to inquire 
whether it could be for the benefit of all parties 
that the future fines for renewal should be pro- 
vided by an insurance on the lives of the cestur que 
vies, 

Difficulties in arranging the proportions of the 
fines which the parties in succession ought to bear 
in such cases.—GREENWOOD v. Evans (1841), 4 
Beav. 44; 49 Ih. R. 254. 

Annotations :-—Consd. Jones vr. Jones (1816), 5 Hare, 440; 
Hayward v. Pilo (1870), 22 L. ‘T. 893. Refd. Hudleston 
v. Whelpdale (1856), 9 Hare, T7o; Bute v. Ryder (1884), 
63 LL. J. Ch. 1090. 

3389. --——- Liability of tenant for life—Right to 
receive fines for renewal of underlease.|—A Icase- 
hold estate renewable being bequeathed with 
limitations in the nature of a strict settlement, the 
habit being to renew annually & to underlect, the 
decree declared, that the {ines upon renewal ought 
to be paid out of the rents & profits; & that the 
Gash entitled for life undertaking to pay those 

nes out of the rents & profits was entitled to the 
fines on renewal of the underleases; & a rencwal 
to such of the undertenants as should be desirous 
of it was directed.—MILLEs v. MILLES (1802), 6 Ves. 

7613 31 H.R, 1295. 

3890. -——— Leaseholds part of general fund— 
Contribution by remainderman.] — Heal estate, 
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consisting of freehold, copyhold, & renewable 
leaseholds, devised upon trust for sale; the pro- 
ceeds to go to A. for life, with remainder to her 
children. The children decreed to contribute to 
the renewal of the leasehold previous to sale.— 
KEIR v. Rospins (1838), 2 Jur. 773. 

|—Sce Exuourors, Vol. XXIV., p. 639, 
No. 6646; & gencrally, LANDLORD & ''ENANT, Vol. 
XXXI., pp. 84-87; SErrnemMEeNTs, Vol. XL., pp. 
791-793, Nos. 3193-32286. 

3391. Power to renew—Equivalent to trust.]— 
Testator being possessed of leaseholds for lives 
insured each of the lives, & by his will directed the 
insurances to be kept up & the leases renewed from 
time to time. Le then gave his real & personal 
estate upon trust, subject to a life interest, for A. 
in tail:—Held: the trust for renewal was valid, 
but, subject to such trust, the moneys received by 
virtue of the policies were part of the personal 
aire of testator, & vested absolutely in the tenant 
in tail, 

A power which, from the nature of the case, is 
one which trustees ought to exercise, will be 
treated by the ct. as a trust. —MELLER v. STANLEY 
(1864), 2 De G. J. & Sm. 183; 4 New Rep. 124 ; 
10 L. T. 612; 12 W. R. 780; 46 EB. RB. 345, 
Li. JJ. 

3392. ——— Power to purchase reversion.|— 
Trustees with power to renew have powcr to 
purchase the reversion in leaseholds, under 
Keclesiastical Commissioner’s Act, 1866 (c. 124). & 
that Act applies to the estates of corpns. both 
aggregate & sole. —UAYWAKD v. PILE (1870), 5 
Ch. App. 214; 22 J. T. 893; 18 W. R. 556, 
Li. €, 

Annotation : —Refd. Maddy v. Iule (1876), 3 Ch. D. 327. 


3393. Renewal tmpossible— Expiry of time for 
renewal ~Failure of trust.]—'lestator made his will 
in [851, & thereby gave renewable leaseholds to his 
wife for life & then over, & gave his personal 
estate to trustees upon trust to repair & insure 
& renew his leascholds at the accustomed times, & 
then to pay the annual proceeds to his wife for 
life, & after her death to pay the corpus to charities. 
‘Vestator died in 1873. The time for renewing the 
leaseholds had expired at the time of his death, & 
renewal had become impossible :-—Jfeld : the trust 
for renewal had failed altogether.— PINFOLD v. 
SHILLINGFORD (1877), 46 L. J. Ch. 491; 25 W. KR. 
425. 

——--.] —See, gencrally, SETTLEMENTS, Vol. XI1.., 
pp. 708, 794, Nos. 8227-3230. 

3394. Renewal impossible- -Sale of leaseholds-—- 
Proceeds invested.]—Testator gave to his trustees 
a tithe rentcharge held under an_ ecclesiastical 
lease for twenty-one years which was in practice 
renewed every seven years on payment of a fine, 
upon trust to renew out of the proceeds, & to 
apply the surplus in a certain way during the life 
of his wife, & directed that after her death it 
should form part of his residuary estate. He gave 
his trustees power at any tite to sell the leasehold 
interest. The lease having ceased to be renew- 
able :—Held: the leaschold interest ought to be 
sold & the proceeds invested, & only the income 
of this fund & of the renewal fund applied as 
income.—MAbDpyY v. Have (1876), 3 Ch. D. 327; 
45 L. J. Ch. 70L; 856 T. T. 1384; 24 W. BR. 1005, 
Cows 

ONS 2 é Barber's S. Ef. (1881), 18 Ch. D, 
vee Rot. ae tention e Will (7884), 26 Ch. D. 590. 

3395. Trustees of renewable leaseholds—Power 
to accept smaller share of rents—Co-owners bearing 
burden of improvements.|—Batiurst v. THISTLE- 
THWAY'TE (1893), 37 Sol. Jo. 212. 
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Secl. 7.~-Powers as to real estale and chattels real: 
Sub-sect, 2, A. & B.] 
SUB-SECT. 2.—POWER OF SALE. 
A. In General. 

See, generally, Law of Property Act, 1925 (c. 20), 
ss. 23 33; Law of Property (Amendment) Act, 
1926 (c. 11), sched.; Trustee Act, 1925 (c. 19), 
ss. 12-16. 

8396. Trustees postponing or accelerating sale——- 
Cannot alter interest of cestui que trust.j|— 
Trustees postponing, or accelerating the sale of 
estates devised to them, will make no alteration in 
favour of the heir to the prejudice of cestuis que 
trust,— HAWKINS v. CHAPPEL (1789), 1 Atk. 621; 
26 E. kh. 391. 


Annotations >-—Mentd. Martin v. Martin (1842), 12 Sim. 579; 
Welch v. Peterborough (Bp.) (1885), 15 Q. B. D. 432. 


3397. Trustee unable to show good title-—Court 
will not restrain sale by trustee.|- The ct. will not 
restrain trustees for sale from completing a sale, 
on the ground that they cannot show a good title.— 
ROBERTS v. BOZON (1825), 3 L. J. O. S. Ch. 113. 

3398. Trustee with discretionary power—Sub- 
mitting to decree for sale—Court not bound to 
execute sale.|——A trustee having discretion to sell 
the trust property submitted to a decree for sale 
in a suit instituted in relation to the trust :—Held : 
the ct. was not therefore bound to carry the sale 
into execution.—POLLEY v. SEYMOUR (1837), 2 
Y & C. x. 708; 71. 70. ix. Eg. 123; 1 Jur. 958. 
Arnlalion :—Refd. Harding v. Trotter (1853), 21 L. T. O S. 


3399. -—- - Postponement of sale—Right of tenant 
for life to Income.|]—Testator devised a brickfield 
on trust for sale when the trustees should think 
it desirable. They deferred the sale in the exercise 
of their discretion :—Held: the tenant for life 
was entitled to the royalties as income.— MILLER 
v0. MILLER (1872), LL. R. 13 Eq. 263; 41 L. J. Ch. 
291; 20 W. R. 824. 











Annotations :-—Folld. Re North, Garton v. Cumberland, 
Fea al ee 625. Refd. Leppington v. Freeman (1891), 
. * ad. 


3400. Trustees of settlement with power of sale— 
Devise by tenant for life to other trustees—-Whether 
powers over devised estate in trustees of settlement 
or trustees of will.|—The trustees of a settlement 
had vested in them a power of leasing during the 
minority of the beneficial owners, & power of sale 
& exchange at the request of the tenants for life, 
& a power to cut timber, but they had no legal 


estate, except to preserve contingent remainders. 


et 
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The first tenant for life devised his own estates to 
other trustees in foe, to the same uses & subject to 
life powers as the settled estates stood limited :-— 
Held: the powers over the devised estates were 
exercisable by the trustees of the settlement, & 
not by the trustees of the will.—TAYLOK v. MILES 
(1860), 28 Beav. 411; 3 L. T. 115; 6 Jur. N.S. 
1063 ; 54 BK. Rh. 424, 

3401. —— -~-—-.|—By a marriage settle- 
ment real estate was conveyed to trustees upon 
trust after the death of the survivor of the husband 
& wife ‘‘to pay & transfer the hereditaments & 
premises ’’? to the children of the marriage as the 
survivor of the husband & wife should appoint. 
The settlement contained powers for the trustees 
to sell the property during the lives of the husband 
& wife & the survivor & during the lifetime 
of any child. The husband survived his wife & 
by his will appointed the property to trustees on 
trust for sale & conversion & directed them to 
stand possessed of the proceeds upon a series of 
complicated trusts for the benefit of his children. 
The trustees of the will purporting to act under the 
trust for sale therein contained contracted to sell 
the property. The purchaser took the objection 
that the proper persons to sell were the representa- 
tives of the last surviving trustee of the scttle- 
ment :—Held: inasmuch as the trustees of the 
settlement were directed to ‘ pay & transfer ”’ 
the property to the appointees the trust for sale 
by the trustees of the will was expressly authorised 
by the terms of the power & overrode the powers 
of sale contained in the settlement; the trustecs 
of the will were the proper persons to sell the 
property & could call for a conveyance of the legal 
estate.—Re ADAMS’ TRUSTEES & Frost’s CON- 
Tract, [1907] 1 Ch. 695; 76 L. J. Ch. 408; 96 
L. T. 833 ; 51 Sol. Jo, 427. 
Annotation :—-Distd. Jie Mackenzie, 

[1916] 1 Ch. 125. 


3402. Power of sale must be exercised for benefit 
of cestui que trust—-Not for benefit of trustees.| - 
Certain persons who were scised in fee of a rent- 
charge of £120 a year, subdivided it into fifty- 
four parts, & sold thirty-four of such parts, & by 
a deed in consideration of £52 5s., paid by cach of 
the purchasers, therein called ‘‘ beneficiaries,’’ 
the vendors, therein called ‘ trustees,” declared 
that they stood seised of one filty-fourth part of the 
rentcharge ‘in trust for each of the beneficiaries, 
his heirs & assigns absolutely,’ & that they 
stood seised of the remaining parts in trust for 





Bain v. Mackenzie, 
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l. Trust to divide real estate—Whether 
power of sale unpilred. J—A trust to divide 
real estate may confer an implied power 
of sale upon tho trustecs, where, from 
the nature of the property & the number 
of shares into which it is to be divided 
a sale is necessary to carry out the pro- 
visions of tho will.—GRANT v. GRANT 
(1914), 14 S. RN. S. W. 271; 31 
N.S. W. W. N. 103.—AUS., 


m. Who may convey — Person having 
i gal estate. }—A person having the legal 
estate in Jand may by conveyance at law 
pasr such estate, though it was given 
him in trust.— Dok d. Fnrris v.GILBERT 
(1849), 6 N. B. R. (1 All.) 520.— CAN. 


n. Whether power of sale trans- 
forable to new trustees.) Ripour ov. 
HOWLAND (1864), 10 Gr. 547.—CAN, 

o. -) -Re GitmMour & WuoHi'Tt 
(1887), 14 0. IR. 694.—CAN. 

p. Dight to convey — Congregation 
ceasing to caist.J—In an application 
under Vendor & Purchaser Act, R.S. 0. 
1887, c. 112, in which the survivin 
trustee of a congiegation, which ha 
separated & coased to exist, was making 
title to land belonging to the said 
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congregation, but useless for its original 
purpose :—Jicld: the trust had not 
come to an end.—Je WaANSLEY & 
BROWN (189]), 21 O. lt. 34.—CAN. 
q. Trustees unsuccessfully  attem pl- 
ing to acll ahole trust estate—Whether 
court unll sanction sal of part of estate.) 
— Trustecs, baving unsuccessfully 
offered for sale «1 bloc property of the 
trust estate, consisting of a hotel & 
stores & wu dock, & subsequently the 
hotel & stores without the doch, 
received an offer for the hotel by itself : 
— Held: the ct. had jurisdiction to 
express its approval, & in the circum- 
stunces it was a case in which the 
jurisdiction ought to be excrcised.-- Re 
CRAWFORD, NEISON % BELL (1900), 
20 Cc. L. T. 880; 32 O. R. 118.— CAN. 
r. Whether sale may be made by grant 
—Sub-fec-farm grants.)—A trustee for 
sale under a will, with an unlimited 
power of leasing, is entitled to carry 
out the sale by granting sub-fee-farm 
grants or sub-leases in consideration 
of fines & reserving rents exceeding in 
the aggregate the head-rent.—ALEX- 
sie v. CLARKE, [1920] 1 I. R. 47.— 


t. Power to postpone sale of farming 
° 


property—Whether implicd power given 
to carry on farming business, j-—Power in 
a will given to trustees to postpone a 
sale of farming property docs not give 
ther an jinplied Padus to carry on & 
farming business, & still less an implicd 
power to spend money in improving 
land which at testafor’s death was in 
a state of nature.— BOWLER v. STRELT 
(1890), & N. Z. L. It. 669.— N.Z. 

a. Duly to comply uith provisions 
of road statute.|] Where trustees under 
a will are empowered to sell the pro- 
perty in parts, it is not only lawful for 
but COULD UNAOLY on them when selling 
a part of the said property to comply 
with Public Works Act, 1905, as to 
dedication & formation of roads.—ZJ?c 
Noes (1907), 27 N. Z. L. RK. 63.— 


b. Sale must be for cash.J—Trustecs 
with a bare power of sale must generally 
sell for cash.—QUILL vw. HALL (1908), 
27 N. Z. L. R. 545.—N.Z. 

c. Power of court to grant Icare to sell 
—- Where land vested aw trustees for 
leasing purposes.}—Where land = is 
vested in trustees for the purpose of 
letting the same so that the rents may 
be used as an endowment for an 
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themselves, the said trustees in fee. 
a covenant by each of the beneficiaries that in 
the event of his wishing to sell his share, he 
should first offer it to the trustees at a price to 
be ascertained, in case of dispute, by arbn., & 
there was a clause declaring that the trustees, or 
other tho trustees or trustee for the time being 
of the said deed, should ‘respectively have 
absolute power of sale over the said rent & premises, 
exercisable at their or his discretion, without any 
further consent on the part of any person” :— 
Held: the power of sale vested in the trustees by 
this deed was not one which they could exercise for 
their own benefit so as to enable them to forfeit 
the shares of the beneficiaries —ASHWORTH v. 
Hopper (1875), 2 Hop. & Colt. 283; 1. P. D. 
178; 45 1. J. Q. B. 09; 33 1. T. 667; 40 J. P. 
231; 24 W. KR. 187, 

Annotation :—-Refd. Spencer v. Harrison (1879), Colt. 61. 

Power to vary investments.|—Sce Part VI1., 
Sect. 5, post. 

Power to give receipts.|—See Sect. 10, post. 

Power of sale to raise charges.]—Sce Sect. 7, sub- 
sect. 7, post. 

Parties to conveyance.|—See SaLeE oF LAND, 
Vol. XL., pp. 271, 272, Nos. 2371-2380. 

Statutory power of sale.|—See SErrLEMENTS, 
Vol. X1.., pp. 753-755, Nos. 2823-2838. 

Settled land—Immediate binding trust for sale.] — 
See SETTLEMENTS, Vol. XL., p. 729, No. 2602. 

Compound settlements——Effect of trust for sale—— 
~—Under Law of Property Act, 1925 (c. 20), sched. 1. 
-—See SETTLEMENTS, Vol. XL., pp. 773, 774, Nos. 
3046, 3047. 

Power of sale in setilements generally.]—Sce 
yi Vol. AL, pp. 705, 706, Nos. 2304— 
B. Creation of Power. 

See, now, Trustee Act, 1925 (c. 19), s. 16. 

3403. Whether power of sale given —By direction 
to dispose of real estate.)|—-The directing the 
trustees to dispose of all his real & personal 
estate, does not import to sell, but to manage it 
to the best advantage for the family.—SiirrlELD 
Hey ae ee (Lorp) (1745), 3 Atk. 282; 26 lk. R. 

Pam Oran Or 


Annotations :- Refd. Doe dad. Cadogan v. Kwart (1838), 7 
Ad. & KI. 636. Mentd. Letheullier v. Tracey (1754), 3 
Atk. 7743; Thellusson v. Woodford (1805), 1 Bos. & P. 
N. R. 357; Doe d. Chattaway v. Sinith (1816), 5 M. & S. 
126; Graco v. Webb (1848), 18 I. J. Ch. 13; Meeds v. 
Wood (1854), 19 Beav. 215 ; Browne v. Hammond (1858), 
John. 210; Walpole v. Laslett (1862), 1 New Kep. 180; 
Underhill v. Roden (1876), 45 L. J. Ch. 266; Re Hewett, 
kildridgo uv. Iles, [1918] 1 Ch. 458. 


3404. - By power of exchange.|-—Power 
of exchange does not include a power of sale.— 
MCQUEEN v. Farqunar (1805), 11 Ves. 467; 32 
E. R. 1168, L. C. 

Annotations :— Refd. A.-G. v. Hamilton (1816), 1 Madd. 
214; Doed. Knight vr. Spencer, Doe d. Knight v. Sauswuin 
(1848), 2 Exch. 752; Brassey v. Chalmers (1852), 16 Beay. 
223; Bradshaw v Fane (1856), 25 L. J. Ch. 4133 dee 
Frith & Osborne (1876), 3 Ch. D. 618. Mentd. Wright v. 
Wakeford (1811), 17 Ves. 454; Moodic v. Reid (1816), J 
Madd. 516; Honghain v. Sandys (1827), 2 Sim. 95; 
Hall v. Montague (1830), 8 L. J. O. S. Ch. 167; Allen v, 
Bradshaw (1835), 1 Curt. 110; Green v. Pulsford (1839), 
2 Beav. 70: Campbell v, Home (1842), 1 Y. & C. Ch. Cas. 
664; Burdott v. Spilsbury (1843), 10 Cl. & Fin. 340; 
Butcher v. Jackson (1845), 14 Sim. 444; Warren vw. 
Postlethwaite (1845), 2 Cojl. 108; Vincent «. Sodor & 





orphanage, & the deed of sottlement 
gives the trustees no power to sell, the 
ct. has powor under its goneral juris- 
diction to grant leave to sell the trust 
property.— fe SETTLED LAND AC, 
1908, [1926] N. “. li. lt. 218%.—N.Z. 
d. ——.}—In virtue of ‘rusts (Scot - 
land) Act, 1921, 8. 4, it is unnecessary 
for judicial factors to apply to the 
ct. for special powers in every case in 


J.—VOL. SLIT. 


There was | 


Which they destie to scl or feu ead of 
thea wards’ estates. 

decide whether the proposed sale or 
feu is or is not at vaifanee with the 
terins or purposes of their appoint- 
ments, & it is only in cases in which 
they think that il is at variance, or in 
which they are in doubt, that it is 
necessary for them to apply to the ct. 
for apecial powers.—LOTHIAN’S (MaR- 
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Man (Bp.) (1849), 8 C. B. 905; Domville v. Lamb (1853), 

1 W. R. 248; Baker v. Bradley tae 2 Jur. N. 5. 08; 

Cockcroft v. Sutcliffe (1856), 25 L. J. Ch. 313; Warde v 

Dixon (1858), 28 L. J. Ch. 315; Re Rickett’s Trust (1860), 

2L. T. 320; Ke Wuish’s Charity (1870), L. RK. 10 id. 5; 

Henty v. Wrey (1882), 21 Ch. D. 332; Loss v. Tyser Line, 

The Celtic King (1894), 10 I’. L. R. 222; Cloutte v, Storey, 

{1911] 1 Ch. 18. 

3405. ——— By power to sell personalty—Invest- 
ment in real estate—Direction that real estate be 
treated as personalty.]—A settlement of personalty 
upon the usual trusts contained a power for the 
trustees to sell the trust funds, & invest in the 
purchase of real estate, to be held upon such trusts 
as would best correspond with the subsisting trusts, 
& that such real estate should be considered as 
personal estate for the purposes of the settlement. 
There was no express power of sale over the real 
estate so purchased :—Held: the trustees had a 
power of sale over purchased real estate.—TalItT v. 
LATHBURY (1865), L. Rh. 1 Eq. 174; 35 Beav. 
112; 11 Jur. N.S. O81; 14 W. R. 216; 55 E.R. 
837. 

Annotation :—Refd. Re Geut & Kason’s Contract, (1905) 

1 Ch. 386, 

3406. By power to invest & lend.|— 
Testator devised & bequeathed his residuary 
estate to trustees, & empowered them to continue 
the investinent of the whole or any part of his estate 
in the business of the firm in which he was # partner 
at the time of his death, or to invest, reinvest, & 
lend any part of his estate to the firm upon such 
terms as the trustees should think fit :-—Held: 
there was no power to the trustees to sell the real 
estate implied by the power yiven to invest & 
lend.— Re UoLLoway, Honmoway v. LLOLLOWAY 
(1888), 60 la. T. 46; 37 W. R, 77. 

3407. ——-- By direction that money for sale 
accumulate.} —Re GEORGES, BUCKLE v, CARTER 
(1021), 127 1. TT. 1175 65 Sol. Jo. 311. 

By power to raise charge.}—-Scee Sect. 7, 
sub-sect. 7, posi. 

By direction to pay debts & legacies.]-- 
See Wxecurons, Vol. XXLI., pp. 313 et seq. 

3408. Power of sale for particular purpose— 
Payment of debts—Restriction as to order in which 
property to be sold--No general power of sale 
created.|—'lestator devises lands in trust for the 
payment of his debts gencrally, & desires that his 
estate at A. shall be sold first, & if the produce of 
that estate be insufficient, then his estate at HK. 
A. purchaser will not be compelled to accept the 
title to B., unless the ct. is satisfied beyond sus- 
picion that the debts have not been paid. — 
PIERCE v. Scott (1835), 1 Y. & C. Kx. 257; 4 
L. J. Ex. Hq. 36. 

3409. —-— --— Debts satisfied—General power 
of sale created.]—Testatrix gave, devised & 
bequeathed all the rest, residue & remainder of her 
estate real & personal not specifically disposed of 
by her will, after payment of her debts, etc., to 
trustees, upon trust to invest same in the funds or 
on real security, or, at their discretion, to keep 
same in their then state of investment: &, in a 
subsequent part of her will, she declared that the 
receipts of the trustecs for the purchase-mone 
of any trust property sold by them under her will, 
should be good discharges to the purchasers of 
such property :- leld: the  trustecs were 








QUEss) CURATOR BOoNts, [1927] 8. C. 
5TY— SCOT. 


e. Whether bencficiary may purchase. | 
—When trust-property in which several 
bencficiaries are interested is exposed 
for sale by public roup one of the 
beneticiaries may lawfully purchase. 
—SHIELL Uv. GUTHRIE’SB ‘TRUSTEES 
SCOT. 


it is for them to 


MMM 


898 


Secl. 7.—Powers as to real estate and chattels real : 
Sub-sect. 2, B. & C.) 


authorised to sell a real estate comprised in the 

residuary devise, although all testatrix’s debts, 

etc., had been paid.—AFFLECK v. JAMES (1849), 

B. R074 121; 141. T. 0.8.2; 13 Jur. 759; 60 
074, 


—Distd. Re Holloway, Holloway v. Holloway 
Any 60 L. T. 46. 


3410. ——— ‘‘ Any other purpose ’’—Sale of part 
of property for improvement of rest—Whether 
pene power created.|—e Nornis, [1883] W. N. 


C. When Power Arises. 


3411. Power of sale on death of tenant for life— 
If mortgagee will not wait for money—Power only 
arises on refusal of mortgagee to wait.|—A., 
being possessed of a oe haan estate at F., subject 
to a life estate of & also subject to a 
rtge. devised his freehold & copyhold estates to 
trustees for his two daughters, in equal moieties, 
as tenants in common, & they provided, that in 
case the mtgee. of the estate at F. would not wait 
& take his principal & interest out of the rents & 
profits of that estate, after the death of L., then 
his trustees should have power to sell the estate, 
after the death of B., he then directed that the 
money arising from the sale should be first applied 
to the discharge of the mtge., & his other debts, 
& the residue cqually divided between his 
daughters. By subsequent codicils he directed 
the residue of his personal estate together with the 
money arising from the sale of the estate at F., 
to be equally divided between his daughters :— 
Held: this does not constitute a fixed trust to be 
executed on the death of the tenant for life ; but 
only gives a power to the trustees to sell, on the 
mtgee. refusing to wait for his money.--BOWMAN 
v. MATHEWS (1801), Kor. 163; 145 E. R. 1146. 

3412, Whether power can be exercised in 
lifetime of tenant for life.).—Meryrick v. Coutts 
en Sugden on Powers, &th ed. 266. 
by testator to be sold after the death of a certain 
person, & the sale was made during the life of that 
2erson, under a decree, some of the persons 
interested in the proceeds being infants or not 
sui juris, the ct. would not compel the purchaser to 
accept the title—BLACKLOW v. Laws (1842), 2 
Hare, 40; 67 BK. R. 17. 


Wawetaliens :—Folld. Want v. Stallibrass (1873), L 8 
xch. 175. Mentd. Gouldor v. Camm (1859), 29 L. J, Pon 
5 


3414, —— -| — Deft., with <A., since 
deceased, sold a farm to pitf. ‘under conditions of 
sale ; by the third condition it was stipulated that 
the vendors should deliver an abstract of title 
within seven days, & “all objections & requisi- 
tions not stated in writing & delivered to the 
vendor’s solr. within fourteen days from the 
delivery of the abstract shall be considered as 
waived, & in this respect time shall be of the essence 
of the contract ” ; & by the fourteenth condition, 














PART V. SECT. 7, SUB-SECT. 2.—C. 
pltfs. 


i. Sale in default of payment of sum to hin 
in ercess of sum due.}-—-To secure ad- uN. 
vancce plifs. assigned to deft. B. all 
thoir interest in a coal-mine on trust 
to carry on the same & in certain events Fi 
to sue. B. mado a demand on pitfs. 
for an amount largoly in excess of 
what was due to him under the deed 
& in default of payment sold the 

roperty to the other deft. S. & 8S. :— 

eld: B. did not stand in the same 
position as a mtgee. but that he was a 
trustee, & consequently he was not 


of debts 


justified in selling the property on 

failing to tender the amount duc 

m.-—HARPER v. BROWN (1887), 
. W. Eq. 86.—AUS., 


ete to sell whole of properly 
‘or payin of debts left unpaid b 
personal estate.}—Lands wero devisc 
trustees’ to carry out the will of 
testator, who reserved six lots, which 
he desired should be sold for payment 
not charged on lands; 
residue to his grandchildren : 8 ila 
the trustecs had a right to sell the 
whole of such property for payment 


TRUSTS AND TRUSTEES. 


*‘ if the purchaser shall fail to comply with these 
conditions, his or her deposit shall be thereupon 
actually forfeited to the vendors,’’ who were to be 
at liberty to resell, & recover any deficiency & 
the cost of resale from the purchaser. Pitf. paid 
a deposit of £800. An abstract of title was 
delivered within seven days; & from the abstract 
it appeared that the vendors sold as trustees under 
a will which devised the estate to them on trust 
to pay the income to F., testator’s son in law for 
life, or to permit him to receive same, &, after his 
decease, on trust to sell the estate & hold the 
produce ’’ upon the trusts for the children of the 
said I. as therein mentioned ’’; it was further 
stated in the abstract that F. would join in 
conveying the property. I1t was objected by the 
purchaser, but not till after the expiration of 
fourteen days from the delivery of the abstract, 
that F. being still alive, the vendor’s power of 
sale had not arisen. In an action brought by the 
purchaser to recover his deposit :-—Held: he was 
entitled to succeed.—WANT v. STALLIBRASS (1873), 
L. R. 8 Exch. 175; 42 L. J. Hx. 108; 29 L. T 
293; 21 W. R. 685. 

annals: ‘—~Refd. cope v nee EST) 37 Ch. D. 96 ; 

Saxby v. Thomas (1890), 64 L. 

3415. -——,] lene: ‘ee his will dated 
in 1858, gave all his real & porsonal estate to 
trustees upon trust out of the proceeds of his 
personal estate, or if & so far as same should be 
insufficient, then out of the proceeds of his real 
estate, to pay his debts; & as to a certain house 
belonging to him, to permit his widow to occupy it 
during widowhood, & on her second marriage or 
death to sell the same. ‘The usual decree for 
administration was made by the ct., & the Chief 
Clerk found that all the debts had been paid out 
of the personal estate. By an order subsequently 
made on further consideration of the cause, it was 
ordered, with the consent of the widow, who was 
still living, that the house should be sold; & a 
contract for sale was entered into. The purchaser 
having objected that a good title could not be 
made :—Held: the trustees had no power of sale, 
& the objection was valid.—CaRLYON v. TRUSCOTT 
(1875), L. R. 20 Eq. 348; 44 L. J. Ch. 186; 32 
L. T. 50; 23 W. R. 302. 


Aanotilion > —Refid. Re Tanquoray-Willaume & Landau 
(1881), 45 L. T. 281. 


3416, .|—Vendors contracted to sell 
land as trustecs for sale & the purchaser paid a 
deposit. Upon investigation of the title it 
appeared that the vendors had no power of sale 
until the death of an existing tenant for life. The 
purchaser objected to the title, & the vendors 
thereupon offered to procure a conveyance from the 
tenant for life under the powers of Settled Land 
Acts. The purchaser declined to enter into a 
new contract with the tenant for life, & took out 
a& summons under Vendor & Purchaser Act, 1874 
(c. 78), for the return of the deposit :—Held: 
the vendors were not entitled to compel the 
purchaser to enter into a new contract with the 
tenant for life—%e Bryant & BARNINGHAM’S 











of debts left unpaid at the personal 
estate & the lots speci. me appo er . 
be sold for that purp & a 
chaser who had not notis "that all: the 
debts not charged on lands were paid, 
would be justified in assuming that the 
trustees were properly proceeding to a 
sale.—~DUFF_ v. EWBURN (1859), 7 
Gr. 73.—CAN. 

h. For perpons of carrying out inten- 
tion of F rigs 8. — rye pa v. MONEIL 
(1901), N. 8: R. 453.—OAN. 


k. Power of a ee payment of 
legacics.}-—Where testator gave all his 


Part V.—POWERS AND DISCRETIONS OF TRUSTEES. 


CONTRACT (1890), 44 Ch. D. 218; 59 L. J. Ch. 636 ; 
63 L. T. 20; 38 W. R. 469, C. A. 


Annotations :—Consd. Re Head’s Trustees & Macdonald 
1890), 45 Ch. D. 310; Re Cooke & Holland’s Contract 

. T. 106. Distd. Re Baker & Selmon’s Con- 
ract, [1907] 1 Ch. 238. Refd. London & Scottish Issue 
Co. v. Adams (1893), 9 ‘I. L. R. 396. 


8417. -|—Testator devised & be- 
queathed his real personal estate to trustees 
upon trust to pay the rents of the real estate, 
& the income of the personal estate to his wife for 
life, & after her death to sell & convert & to divide 
the proceeds among his children. Ile then pro- 
ceeded to “ authorise’? his trustees or trustee to 
‘adjust & pay all claims made upon my estate, 
& generally to act in the premises as my trustees or 
trustee shall in their or his discretion think fit.” 
Ie appointed his trustees exors. of his will :— 
Held: this authority did not like a direction to 
pay debts, make it the duty of the trustees to 
pay debts out of whatever property of testator was 
vested in them, & did not charge the debts on the 
real estate, & the trustees had not during the life 
of the widow any power to sell the real estate.— 
Fe H¥EAD’s TRUSTEES & MACDONALD (1890), 45 
Ch. D. 310; 59 L. J. Ch. 604; 63 L. T. 215; 38 
W. R. 657, C. A. 

Annotations :-—Distd. Re Baker & Sclmon’s Contract, 1907] 
1 Ch. 238. Consd. Brichles v. Snell, [1916] 2 A.C. 599; 
Re. Hailes & Hutchinson’s Contract, [1920] 1 Ch. 233. 
Refd. Bellamy v. Debenham, [1891] 1 Ch. 412; London & 
Scottish Issuc Co. v Adams (1893), 9 T. L. Lt. 396. 
3418. —---- Advowson—-Court has no power 

to order sale even though beneficial.|—Testator 

devised his advowson to trustees, to sell on the 
death of A. & divide the produce amongst certain 
persons. A. was the incumbent, so that on his 
death no sale could be made until the vacancy 
was filled up :—Held: the ct. had no jurisdiction 
to authorise a sale in the lifetime of A. on the 
ground that it would be beneficial to the parties.— 

JOHNSTONE ». BABER (1845), 8 Beav. 233; 4 

L. T. O. 8S. 392; 50h. BR. 91. 

.{nnotation :-—Apld. Want v. Stallibrass (1873), L. R. 8 
Hxch. 175 


3419. -—- Resettlement of share on infants 
in remainder.|—Conditions of sale, after stating 
that the estate was by settlement limited to Mrs. C. 
for life, with remainder to trustees in trust to sell 
for the benefit of her children, proceeded as 
follows: ‘ & there being three such children only, 
all of whom have attained the age of twenty-onc, 
such children or their trustees shall if required, 
join in the conveyance to the purchaser; but no 
objection to the title of the vendors shall be made 
on account of the sale taking place during the life 
of Mrs. C.” Two of the children of Mrs. C. were 
inarried women, having children, who were minors, 
& they had settled their portion of the money to 
arise from the sale of the estate in trust for them- 
selves for life, with remainder to their children :— 
Held: neither the children of Mrs. C. nor the 
trustees had legal capacity to join in a conveyance. 
—MOSLEY v. Tlipr (1851), 17 Q. B. 91; 20 L. J. 
Q. B. 6389; 17 L. T. O. 8. 106; 15 Jur. 809; 117 
K. R. 1216. 

Annotation :—Apld. Want v. Stallibrass (1873), L. R. 8 

Exch. 175. 

3420. Revocation of life estates by codicil— 
Power taking effect immediately on death of tes- 
peal Sites devised a house to G. for life, & 
after his death to E. for life, & after the death of 
the survivor to a trustee upon trust to sell & hold 

















real & personal estate to trustccs upon 
trust, that all his property or the profits 
arising therefrom should go to pay off 
his debts & legacies, they to be paid in 
rotation, & as soon as debts & legacies 
were paid, the trustees were to make 


over the entire of his property to his 
son Hcld : the trustces had no power 
{0 sell for payment of the legacies, but 
they might sell for payment of the 
debts only. — M‘NEALE v. CLARKE 
(1838), 6 Ir. L. Ree. N. 8. 164.—I1R. 
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the proceeds in trust for his children then living, 
& issue then living of any deceased child or children, 
in substitution for their parent or parents, in equal 
proportions. Testator revoked the devises to G. 
& HK. for life. G. & E. survived testator :—Held : 
the devise to the trustee took effect immediately 
upon the death of testator, & thereupon the trust 
for sale arose.—l’e JOHNSON, DANILY v. JOHNSON 
(1893), 68 L. T. 20; 3 KR. 308. 

3421. Power of sale with consent of tenant for 
life—Estate in remainder on existing life tenancy — 
Surrender of existing life tenancy to accelerate 
sale.]|—Testator being scised of an estate in 
remainder, subject to the life estate of A., devised 
it to C. for life, with remainder in strict settle- 
ment, & empowered the trustees to sell it, with the 
consent of the tenant for life ‘‘ entitled in pos- 
session’’ under his will. <A. surrendered his 
life estate to C. to enable the trustees, with C.’s 
consent, to sell :—Held: they could make a good 
title.—-TRUELL v. Tysson (1856), 21 Beav. 437; 
25 1. J. Ch. 801; 27L. T. 0. S. 24; 2 Jur. N.S. 
630; 4 W. R. 409; 52 Ie. R. 928. 

Annotation :— Mentd. Ie Petre’s Setilmt. Trusts, Legh v. 

Petre, [1910] 1 Ch. 290. 

3422. Power to sell reversion—‘‘ Or exchange for 
other lands in fee in possession ’’—--Trustees may 
sell before reversion in possession.] —CLark 1. 
Seymour, No. 3520, post. 

3423. Power to sell one estate when necessary 
to pay off mortgage — Two estates subject to same 
mortgage—-Trustees may sell when second estate 
liable for charge on first.] --T'wo estates, A. & B., 
were subject to the same mtge. The owner, on 
the marriage of his son, settled A. in strict settle- 
iment, & the trustees were empowered ‘ from 
time to time, when & as occasion should require,”’ 
to sell any part of A., & pay off the mtge., so as to 
exonerate 1B. The owner atterwards mortgaged 
3., to pitf., but without any express mention of the 
exoneration clause. Pitf having filed a bill to 
enforce the exoneration clause, without making 
the trustees of the settlement parties, it was dis- 
missed, with costs. 

The time for exercising the trust for sale would 
seem to be, when the L. estate would be made 
liable to pay the charge on the A. estate.— 
Rooke v. KENSINGTON (LORD) (1856), 21 Beav. 
470; 257. J. Ch. 3665 27 1. TI. O. S. 325 2 Jur. 
N.S.755; 4 W. 1. 400; 52 1. 2. 940 3 on appeal, 
25 L. J. Ch. 567; 27 1a TW. On S. 16383 4 W. RR. 
582, L. JJ. 

3424. Power of sale ‘fas soon as conveniently 
might be ’’ —Trustees may sell in lifetime of tenant 
for life.] —Testator devised freeholds & copyholds 
to his wife for life, with remainder to trustees in 
fee, in trust to sell the frecholds ‘ as soon as 
conveniently might be,” & the copyholds “ as 
soon as conveniently might be after his decease ”’ : 
—Held: the absolite interest in the estate might 
be sold by the trustees in the lite of the widow, 
with her consent.- -MILLS v. DUGMORE (1861), 30 
Beav. 10£; 54 HK. KR. 828. 

3425. Power to convert residuary estate——Pre- 
mises to form part of residuary estate under certain 
circumstances—Circumstances not arising—Trus- 
tees cannot sell premises.|——-Testator gave to 
his wife the personal use of a leasehold messuage 
for her life, she discharging the ground rent, etc., 
& paying a yearly rent of £50 to his trustees; & 


1. Opportunity to make  profit.}— 
Trustees—authoribed by a settlement 
to lend the trust fund upon such 
security as they should think advan- 
tageous—laid out a portion of the 

| trust fund in the purchase of lands in 
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he declared that if she should not think fit to reside 
therein then the premises should form part of his 
residuary estate. He then directed the conversion 
of his real, & the residue of his personal estate, & 
gave a power to postpone such conversion, directing 
the rents & profits, in the meantime to be deemed 
annual income. Under the trusts of the residue 
the widow touk one-fourth of the income thereof. 
A. railway co. having taken the premises under 
their compulsory powers, while the widow was in 
occupation, made an agreement with her as to her 
interest, & a separate agreement with the trustees. 
The latter declined to assign on the ground that 
the trust for sale had not arisen, & required the 
consideration money to be paid into ct. On a 
special case :—Held: their contention was right, 
for though the house, subject to the interest of 
the widow, was part of the residuary estate, it 
would not be a proper exercise of the trust to sell 
during the continuance of the occupation of the 
widow.—SMITH v. GREAT NORTHERN Ry. Co. 
(1874), 23 W. RB. 126. 


D. Duration of Power. 

See, now, Law of Property Act, 1925 (c. 20), s. 23. 

3426. Depends on intention of donor of power.|— 
A devise of real estate to the use of trustees & 
their heirs upon trust, as to two undivided fifths, 
for two persons in fee, & as to the other three- 
fifths, upon trust for certain persons for life, with 
remainder to their children in fee. A power of 
sale was given to the trustees. Testator died in 
1830. All the trusts were exhausted except those 
of one share. It was the intention of testator, to 
be gathered from the whole will, that the power 
of sale should extend to all the shares :—Held: 
a good title could be made to the whole property 
under the power. 

A general power of sale will be supported, if it be 
restricted, although not in express terms, yet 
by unavoidable inference, to the duration of the 
trusts which are within the legal limit of time: 
in other words, the intent of the power of sale is 
to be gathered from the language of testator 
(RomiILLY, M.R.).—TAire v. SWINSTEAD (1859), 26 
Beav. 5253; 33 L. T. O.S. 312; 5 Jur. N.S. 1019; 
7W. R. 873; 53 EH. Tt. 1001. 

Annotation :—Apld. Re Horsnaill, Womersley r. 

11909] 1 Ch. 631. 

~.]|—See Nos. 3446-3448, post. 

3427. Express power of sale—Exercise twenty- 
elght years after testator’s death.]—Where there is 
an express charge in a will for the payment of 
debts, the elapse of twenty-eight years from 
testator’s death will not be a sufficient period to 
rebut the presumption that the debts have not 
been paid, although the cestuis que trusts have been 
in receipt of the rents & profits of the estate. 
Semble: at the expiration of twenty-cight years, 
trustees can make out a good title under an 
express power of sale, or exors. under an implied 
power of sale created by the charge for the pay- 
ment of debts.—SaABIN v. TIEAPE (1859), 27 Beav. 
5533; 29 L. J. Oh. 79; 11. T. 51; 5 Jur. N.S. 
1146; 8 W.R. 120; 54 BE. R. 218. 

Annotations : eon Re Tanqueray-Willaume & Landau 

(1882), 20 Ch. D. 465. _Refd. Hodkinson v. Quinn (1860), 


L. J. Ch. ie Re Whistler (1887), a ‘i D. 561; Re 
Venn & Furze’s Contract, [1894] 2 Ch. 1 


fae simple; an offer having been made 
to purchase the lands at a profit, the 
ct. directed the purchase to be com- 
picts & the purchase-money to be 
rought into ct. to the credit of the 
trust.— ROBINSON v. ROBINSON (1878), 


Horsnaill, 





107. hh. Kq. 189.—-IR. 
PART V. SECT. o SUB-SECT. 2. 


m. Where power of sale in trust deed 
repugnant to all other provisions — 


TRUSTS AND TRUSTEES. 


38428. Time mentioned in trust instrument— 
Power may be exercised though time expired.]— 
The time of sale of lands by trustees elapsed, yet 
decreed to proceed in the sale.—WITCHCOT v. 
Soucu (1660), 1 Rep. Ch. 183; 21 E. R. 544. 
Annotation :—Apld. Pearce v. Surdiicr (1852), 10 Haro, 287. 

8429. .}—A devise of real & personal 
estate to trustees, with a direction for sale with all 
convenient speed & within five years, & to apply 
the proceeds in payment of debts & legacies, & 
invest the residue upon trusts for the widow & 
widow & children of testator :—Held : to empower 
the trustees to sell after the five years had elapsed. 
—PEARCE v. GARDNER (1852), 10 Hare, 287; 1 














W.R. 98; 68 K. R. 935. 

Annotation :- Mentd. ae Tunno’s Istate, Haikes v. Raikes 
(1890), 63 L. T. 
3430. -.|—Course adopted where a 


literal compliance with the terms of the power 
would be mischievous to the estate, so as to save 
the trustees from responsibility.—Curr v. ITALL 
(1855), 1 Jur. N.S. 972. 

38431. Power subsists as long as trust unper- 





Where an estate is devised in trust for two 
daughters for life, with remainders in each moicty 
for their children at twenty-one, & a power of sale 
is given to the trustees, the powcr of sale subsists, 
though one daughter is dead, & her children have 
attained twenty-one. —TROWER v. KNIGHTLEY 
(1821), 6 Madd. 134; 56 K. R. 1043. 

Annotations :—Apld. Taite v. Swinstead (1859), 26 Beav. 
5253 Re Horsnaill, Womersley v. Horsnaill, Bane . Ch. 
Reid. Wood v. White (1839), 4 My. & Cr. 460 

3432. All persons presumptively entitled sul 
juris.|—- teal estate was given by will to trustees 
upon trust to sell at their discretion at any time 
before the youngest or youngest surviving child 
or grandchild of testator should attain twenty-one : 
& such parts as should not be sold were given to 
testator’s wife for life, & after her death, on the 
arrival of the youngest or youngest surviving 
child or grandchild at the age of twenty-one, to 
such of his children as should be then living, & 
the issue of such of them as should be dead, as 
tenants in common :—Held: though all the per- 
sons presumptively entitled had attained twenty- 
one, the power of sale was exercisable.—CHAPMAN 
v. HARRIS (1863), 2 New Rep. 56; 8 L. T. 306. 

3433. —-- - Share of one beneficiary vested in 
possession.|-—Where land is devised to trustees in 
trust for sale with a discretionary power of post- 
ponement, & the proceeds are settled in trust for 
various beneficiaries, the vesting in possession of 
the share of one of the beneficiaries does not put 
an end to the power of postponement, or entitle 
that beneficiary to call either for an immcdiate 
sale of the entirety or for a conveyance of an 
undivided share in the land.—Re HORSNAILL, 
WOMERSLEY v. HORSNAILG, [1909] 1 Ch. 631; 78 








ye J. Ch. 331; ae L. T. 608. 
nnotations : ory Re Kipping, Kipping v. Kipping, 
Ant d 1 Ch. . Menta. Re Jordison, Raine v. Jordison, 
[1922] 1 Ch. 4 
3434. Mariiags of one beneficiary——Other 


beneficiaries infants.|—-Testator devised his real 
estate to trustees in trust as to one-fifth part there- 
of, to pay the income to his son W. for life & after 
W.’s death to convey that part to his children & 
if any of his children died under twenty-one with- 
out issue, then to the surviving children; & if W. 


Power must be construed reasonably. 
—Re Forn & Harvy (Ont.), 1936] 
2 D. L. R. 749.— CAN. 
_ 2. Whether power of sale extinguished 
Death of trustee.)-—-BEARNS v. NOAD 
(1854), 4 Nad. L. R. 33.—NFLD. 
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should have no children or if all his children died 
under twenty-one without issue, then their testator 
gave that one-fifth to three other sons, & his 
daughter E., equally, the share of E. to be settled 
in the same manner as one-fifth, originally devised 
for her benefit & as to another fifth share testator 
directed his trustces to apply the income for the 
maintenance of EK. till she attained twenty-five or 
married, & if she married before she attained 
twenty-five, in trust to settle it, & testator then 
gave the trustees a power of sale ‘‘ during the 
continuance of the trusts.’’ W. died, leaving three 
infant children. KE. married under twenty-five 
& by her marriage settlement after reciting that 
the real estate devised by the will had not been 
sold but it was intended that it should be sold 
under the power contained in the will, she assigned 
to trustees all her share in the moneys which 
should be produced by the sale of such real estates. 
The surviving trustee of the will contracted to sell 
the real estate of testator :—Held: as to W.’s share 
the trusts were still continuing, his children being 
infants, & as to K.’s share, the trustee took a power 
of sale by implication, from the mode in which 
that share was treated in the settlement, & the 
contract for sale was therefore, enforced against 
the purchaser.— Woop v. WHITE (1839), 4 My. & 
ve ae? 8 L. J. Ch. 209; 3 Jur. 117; 41 1. R. 
lie cas :—Refd. Ferrand v. Wilson (1845), 15 L. J. Ch. 


3435. Effect of exercise changing devolution 
of property.|—A father, on the marriage of his 
daughter in 1806, settled real estate upon trusts for 
the separate use of his daughter for lite, with 
remainder in case she survived her husband, which 
event happened, to her children, as tenants in 
common in tail, & limited the reversion to himself 
in fee. The settlement contained a collateral 
power of sale not in terms restricted asto time. In 
1850, the daughter’s issue being spent, & the 
daughter being a widow & more than seventy 
years of age, the trustee executed a deed pur- 
aes to be made in exercise of the power, & to 

e a conveyance of the fee simple :—IHeld: (1) the 
power was valid & subsisting at the date of the deed 
of 1850; (2) it was well exercised by that deed, 
although, under the trusts of the scttlement, the 
effect of its exercise was to change the devolution 
of the property, passing it, in the events which 
had happened, to the daughter absolutely.— 
JLLANTSBERY v. COLLIER (1856), 2 K. & J. 709; 25 
J. J. Ch. 672; 28 L. T. O. S. 35; 4 W. R. 826 ; 
69 I. RR. 967. 





Annotations :—As to (1) Apld. Taito v. Swinstead (1859), 26 
Heav. 525. Consd. Re Sudeley & Baines, [1894] 1 Ch. 
334. Apld. Re Horsnaill, Womersicy v. Horsnaill, [1909) 


1 Ch. 631. Refd. Peters v. Lewes & Kast Grinstead Ry. 


(1881), 18 Ch. D. 429; Re Stamford & Warrington, 
Payne . Grey, [1911] 1 Ch. 255; Re Allott, Hanmer v. 
Allott, [1924] 2 Ch. 498. 


3436. Annuities charged upon real estate— 
In aid of personal estate.|-A power of sale of real 
estate given to trustees is not extinguished until 
all the purposes for which it was originally created 
have ceased to exist, & those purposes may include 
the payment of annuitics charged upon the real 
estate in aid of the personal estate.—Re KAYE & 
TIloYLRr’s Contract (1909), 53 Sol. Jo. 520. 

3437. Although reversioners acquire vested 
interests—In lifetime of tenant for life.)—Testator 
directed the trustees of his will at such times & in 
such manner as they should think fit to sell his 
copyhold estate, & to hold the proceeds in trust for 
his widow for life, & after his death for his children. 
He left six children, all of whom attained a vested 
interest & were sui juris. The widow & three 
children brought an action for partition of the estate ; 
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the other children, who were defts., demurred :— 
Held: the trustees had a trust for sale, not a mere 
power; & it was not put an end to by all the 
reversioners attaining a vested interest; & 
therefore the ct. had no jurisdiction to decree a 
partition under the Partition Act.—Bieas v. 
PEAcOcK (1882), 22 Ch. D. 284; 52 L. J. Ch. 13 
47 L. T. 341; 31 W. RR. 148, C. A. 

Annotations :— Distd. Re Tweedie & Miles (1884), 27 Ch. D 


315. Refd. Dodd v. Cattell, a, 2Ch.1; He Goswell’s 
Trusts, [1915] 2 Ch. 106. entd. Vanneck v. Benham 





(1916), 86 LL. J. Ch. 7. 

iia .|\—TaiTE v. SwWINSTEAD, No. 3426, 
ante. 

3439. —- -.]—A power of sale in a settlement is 


not restricted so as to be exercisable only within 
the limits which a beneficial interest must vest, 
but it may be exercised as long as the beneficial 
interests continue, so as to constitute the estate 
a settled estate.—He BRown’s SETTLEMENT (1870), 
L. R. 10 Eq. 349; 39 L. J. Ch. 845; 18 W. R. 045. 

3440. Whether power of sale extinguished—By 
subsequent appointment to trustees by will— Power 
may still be exercised by trustees.|—In 1814 
estates were limited to such uses, etc. as A. should 
appoint, &, in default of appointment, to him for 
life, remainder to his son for life, remainder to the 
son’s first & other sons in tail male; & those limi- 
tations were followed by powers of leasing, & selling 
& exchanging, the latter of which was to be 
exercised during the life of A. & his son, & with 
their consent. In 1830, A. being desirous of 
relinquishing his life interest, appointed the 
estates to his son for life, remainder to the uses, 
upon the trusts & subject to the powers expressed 
& contained in the deed of 1814, ulterior to the 
limitations therein for the lives of A. & his son :— 
Held: though the power of sale & exchange was to 
operate in derogation of the life estates, it was not 
destroyed by the deed of 1830.—MORGAN vv. 
Rutson (1848), 16 Sim. 2843; 17 1. J. Ch. 419; 
111. T. O.S. 238; 12 Jur. 813; 60 MK. R. 863. 

3441. Power given to two trustees—Death 
of one trustee.] --LANE v. DEBENIIAM, No. 3168, 
ante. 

3442. —-— By death of tenant for life—-Continues 
for reasonable time for purpose of division.| — 
The power of sale given to the trustees by the will 
did not determine on the death of the tenant for 
life, but might have been exercised within a 
reasonable time afterwards for the purpose of 
dividing the property.—PETeERs v. LEWES & HAST 
GRINSTEAD Ry. Co. (1881), 18 Ch. 1D. 429; 50 
L. J. Ch. 839; 45 L. 1. 234; 29 W. RR. 874, C. A. 


Annotations :—Consd. Re Cotton’s Trustees & School Board 
for London (1882), 19 Ch. 1). 624. Apld. d’e Henzell, 
Holgate v. Humphris, [1887] W. N. 240; de Sudeley & 
Baines, [1894] 1 Ch. 334. Consd. Re Dyson & Fowke, 
[1896] 2 Ch. 720. Refd. Biggs v. Peacock (1882), 31 W. J. 
148: Goodier v. Edmunds, |1893) 3 Ch. 455; Fe Kaye & 
Hoyle’s Contract (1909), 53 Sol. Jo. 520; Re Allott, 
Hanmer v. Allott, [1924] 2 Ch. 498. Mentd. Ite Wilton’s 
S. I¢., [1907] 1 Ch. 50. 


3443. —— .|—A trust for sale is not 
put an end to by the beneficiaries attaining vested 
interests in the settled property, where there has 
been no unreasonable delay in the exercise of the 
trust. 

Property was vested in trustees upon trust for 
sale with the consent of H., & his wife & the sur- 
vivor during their lives, & after their death at the 
discretion of the trustees, & to hold the proceeds 
upon trust for the wife & II, successively for life, 
with remainder to the children on attaining 
twenty-one or marriage equally. II. died in 1878, 
having survived his wife, & there were three 
children, all of whom were adult. The property 
was sold in 1884 :—Held: the trust for sale was 
exercisable without the concurrence of the bene- 
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ficiaries.—Re TWEEDIE & MILES (1884), 27 Ch. D. 

315; 541. J. Ch. 71; 33 W. R. 133. 

Annotate :—Distd. Re Sudeley & Baines, [1894] 1 Ch. 334. 
Consd. Fee Douglas & zowell: 8 Contract, (1902] 2 Ch. 296. 
Apld. Re Horsnaill, Womersley v. Horsnaill, 11909] 1 Ch. 
631. Refd. Dodd v. Cattell, {1914] 2 Ch 





3444. ——— —-~ .]|— Je Sonn HOLGATE 
v. HUMPHRIS, [1887] W. N. 240. 
3445. — Re PowELL, BopvEL- 





ROBERTS v. Poore, 11918} 1 Ch. 407; 87 L. J. Ch. 
237; 118 lL. T. 567; 62 Sol. Jo. 330. 

3446. Interest of all beneficiaries absolutely 
vested—Question of intention.|—-A power given to 
the trustees of a settlement or will to sell land 
comprised in it can be exercised by them after 
the property has, under the trusts, become abso- 
lutely vested in persons who are sui juris, if on the 
construction of the instrument it appears to be the 
intention of the settlor or testator that it should 
be then exercised, provided that the power in its 
creation was not obnoxious to the rule against per- 
petuities, & that the cestuis que trust have not put 
an end to the trusts by electing to take the property 
as it stands.—Jte Corron’s TrusTEES & LONDON 
ScHooL Boarp (1882), 19 Ch. D. 624; 511. J. Ch. 
614; 46 L. T. 813; sub nom. CoTTON v. LONDON 
Sciroon Boarp, 30 W. R. 610. 


Annotations :-- Apld. Re Sudeley & Baines, [1894] 1 Ch. a 
Distd. Ie Dyson & Fowke, T1806} : Ch. 720. Apld. 
te Horwnaill, 





Jump, Galloway v. Hope, [1903] 1 Ch. 129; 

Womersley v. Horsnaill, [1909] 1 ca 631. 

3447, .|—It is a question of 
intention whether a powcr of sale of real estate 
given to trustecs of a deed or will can be exercised 
by them after the bencficial interest in fee has 
vested absolutely ; & the ct. has to look through 
the instrument to ascertain whether such an 
intention is manifested. 

Where an intention is shown that the power 
should be exercised for the purposes of division 
of the estate among the persons absolutely entitled, 
the power does not determine on the death of the 
last tenant for life, but remains exercisable for a 
reasonable time afterwards for that purpose, &, 
being so exercisable, does not infringe the rule 
against) perpetuities. —Re SupELEY (LorbD) & 
Baines & Co., [1894] 1 Ch. 3384; 63 L. J. Ch. 194 ; 
70 L. T. 549; 42 W. R. 231; 38 Sol. Jo. 128; 8 
R. 79. 


sa le ie -—Distd. Re Dyson & Fowke, [1896] 2 Ch. 720. 
i ose Re orgnalll, Womersley v. Horanalll, [1909] : Ch. 


. Re Jump, Galloway v. Hopo, [1903] 1 Ch. 

3448, .|—The question as to 
when a power of sale given to trustees becomes 
extinguished is a question of the intention of the 
donor of the power. Accordingly, where the bene- 
ficial interest in trust property has vested abso- 
lutely, but a conveyance of the property from the 
trustees has not been called for, the trustees’ power 
of sale continues to exist in every case where this 
appears to have been the intention.—Re JUMP, 
GALLOWAY v. Hops, [1903] 1 Ch. 129; 72 L. J. 
Ch. 16; 871. T. 502; 51 W. KR. 266. 

3 -} —Re Dovucras & 
PowELy’ s Contract, No. 3586, post. 

8450. ——— Trustees of will having powers of 
tenant for life—Fee simple in trustees—Law of 
peepee an 1925 (c. 20), Sched. 1, Part II. 
Paras. eae —Under the will of Lord S., imme- 
diately tee he coming into operation of above 
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Act, the entirety of his Lancashire estates was 
limited to trustees for a term of one thousand 
years, with power to sell or exchange. In the 
meantime, & subject thereto, H. & G. were each 
entitled to a life interest in an undivided moiety 
of theestate. During the existence of the term the 
trustees were entitled to the rents & profits of the 
estate, which were to be applied in paying off 
incumbrances :—Held : (1) para 1 of Part IV. of 
the First Schedule to above Act, applied to land 
held in undivided shares vested in possession only 
when two elements were present, namely, the 
absence of any antecedent freehold estate, & 
present immediate beneficial enjoyment by posses- 
sion, physical or notional, & therefore did not 
apply to this case; H. & G. were not ‘' a person 
entitled to the income of ‘land’”’ who had the 
powers of a tenant for life under s. 20, (1) (viii), 
of Settled Land Act, 1925 (c. 18) because, undi- 
vided shares in land being excluded from the 
definition of ‘‘ land ’’ in that Act, it was impossible 
for two undivided moieties of land to constitute 
‘‘Jand ”’ within the sect. ; & as the entirety of the 
estate was settled by the will, & there was no 
tenant for life, or person having the powers of a 
tenant for life, the trustees of the will had the 
powers of a tenant for life, & the fee simple was 
vested in them under above paras. & Scttled Land 
Act, 1925 (c. 18), 8. 23 (b); (2) the powers of sale 
& exchange & other powers given to the trustees by 


the will remained exercisable by them.—Re 
STAMFORD & WARRINGTON (EARL), PAYNE v. 
GrREy, [1927] 2 Ch. 217; 96 L. J. Ch. 461; 137 


L. T. 633; 71 Sol. Jo. 620. 

Effect of rule against perpetuities.|——Sce 
PERPETUITIES, Vol. XX XVII., pp. 91, 92, 115-117, 
Nos. 283, 284, 464-480. 

—— Byresettlement of estate.|-—See SETTLEMENTS, 
Vol. XL., pp. 774, 785, 786, Nos. 3050, 3157-3161. 
Sale with consent of tenant for life—-Bank- 
ruptcy of tenant for life.|——See SETTLEMENTS, Vol. 
X1.., p. 706, Nos. 2397, 2399. 

. —— Tenant for life parting with interest.|— 
See SETTLEMENTS, Vol. XI., pp. 705. 706, Nos. 








| 2394-2397. 


E. What Power of Sale Includes. 

See, now, Trustee Act, 1925 (c. 19), s. 12. 

3451. Trust to raise money by sale or mortgage 
—Money raised by mortgage—Whether sale to pay 
off mortgage allowed.|—Qu.: under a trust to 
raise money by sale or sales, mtge. or mtges., 
whether the trustees, having raised the money by 
mtge., can afterwards sell to pay off that mtge.— 
PALK v. CLINTON (LORD) (1805), 12 Ves. 483; 38 
HK. KR. 19. 

Annotations :—Refd. Milligan v. Mitchcll ese) 4. J. Ch. 

261; Ramsbottom v. Wallis (1835), 5 J. Ch. 


9 
Thorneycroft », Crockett (1848), 2H. 1. Gas. 239; Pag 
v. Cooper (1853), 16 poor: 396; Jennings v. Jordan (188th, 


6 App. Cas. 698. entd peas. zu neon (1820), 
2 Jac. & W.1; Watts v. Hyde (1847), 2 . 406; Ken- 
sington v. Bouverie (1854), 19 Beav. 35 Darnley v. 
L. C. & D. Ry. (1863), 1 De G. J. & Sm. 20 04. 


3452. Power to sell & exchange—Payment for 
owelty of exchange authorised.|—The donees of 
a power of sale & exchange, may pay moncy for 
owelty of exchange, although they are not ex- 
pressly authorised so to do.—BARTRAM v. WHICH- 
COTE (1833), 6 Sim. 86; 58 E. R. 527. 

3453. ——— Whether sale permissible when no 
exchange contemplated.|—(1) Construction of a 
power of sale & oxchange in a settlement. Circum- 





PART V. SECT. 7, SUB-SECT. 2.—E. 
0. Whether power to Borie e. eae 

BINGHAM's TRUSTS (186 < 

W. S.C. R. (iq.) 97. RUS’ 


88.—CAN 


: ——,]}— ja LOGIE (1859), 
7 Gr. 


——.}-—A. “eonveyed his property 
to 4," in trust, to convert the same 


into money :— Held: a mtge. was not 

authorised by the trust for gale & 
was only valid to the extent of B. 5 
beneficial interest, if any, in the 
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stances in which the exercise of a power of sale, 
although not inconsistent with the terms in which 
the power is created, would notwithstanding be a 
breach of trust 

(2) Reciprocal duties of trustees & cestui que 
trust where it becomes necessary to raise money to 
discharge incumbrances on or otherwise deal with 
the trust property.—-MARSHALL v. SLADDEN 
(1849), 7 Hare, 428; 19 L. J. Ch. 67; 14 Sur. 
6 us EK. 7 177. 

nnotations :-~—Mentd. Ie _ & 

922; A.-G. v. Gato set) 18 Boar 306° Burer 

Bene Ni dae’ Wide BASE ETD 

Tabor v. Cunningham (1875), 24 W. Tt. 153. as 

3454. Not sale with reservation of minerals.] 
—~A. power of sale & exchange does not authorise 
trustees to sell the lands with a reservation of the 
minerals. — BUCKLEY v. HOWELL (1861), 29 Beav. 
546; 30 L. J. Ch. 524; 40. T. 172; 7 Jur. N.S. 
pa 7 , W. oe iy ; 54 BK. R. 739, 

nnotations :-~-Consd. Ie Gladstone, G s 

[1900] 2 Ch. 101.” Refd. Ire Novill & Nowolla’ Contract 

(1899), 69 L. J. Ch. 94; 2 Rutland’s S. E., Rutland v. 

Bristol, [1900] 2 Ch. 206; He Chaplin & Staffordshire 

Potteries Waterworks Co.’s Contract, [1922] 2 Ch. 824. 


Whether partition permissible. |-—See PaRrti- 
TION, Vol. XX XVI., pp. 305, 306, Nos. 32-38. 
3455. Power to sell—-Option to purchase cannot 
be given.|—Under a simple trust or power for 
gale . . . the trustee cannot enter into a contract 
of this kind [option to purchase] binding those 
who may succeed him in the trust, to sell at a 
future time, at a price now fixed, without exercising 
ay judgment whether the thing is beneticial or 
not at the time (PARKER, V.-C.).—CLAY v. 
oe (1852), 5 De G. & Sin. 768; 64 E.R. 
Annotations :— Apld. Occanic Steam Navigation Co. +. 
Sutherberry (1880), 16 Ch. D. 239, n. Refd. Re Female 


Orphan Asylum (1867), 17 L. 'T. 59. Mentd. Grant v. 
United Kingdom Switchback Ry. (1888), 40 Ch. D. 135. 


_ 8456. — .|—It would be most dangerous 
if a trustee could enter into a contract for sale 
binding the estate for some years afterwards 
whatever might be the alteration in the value of 
the property (JamES, I.J.).—OCKANIC STEAM 
NAVIGATION Co. v. SUTITERBERRY (1880), 16 Ch. D. 
236; 50 L. J. Ch. 808; 43 L. T. 7433; 46 J. 2. 
238; 29 W. It. 113, C. A, 

Annotations :—Consd. Johnson v. Clarke, [1928] Ch. 847. 

Refd. /?e Judd & Poland & Skeleher’s Contract, {1906) 

1 Ch. 684; Jte Chaplin & Staffordshire Potteries Water- 

works Co.’s Contract, [1922] 2 Ch. 824. Mentd. le 

Cooper, Cooper v. Vesey (1882), 20 Ch. D. 611; New 

Windsor Corpn. v. Stovell (1884), 27 Ch. D. 665 ; Hewson 

v. Shelley (1913), 82 L. J. Ch. 651; Re Kemnal & Still’s 

Contract, [1923] 1 Ch. 293. 

3457. —-— To pay off mortgage on property—- 
Property may be sold subject to mortgage.) — 
Under a trust to sell property which was subject 
to a mtge., & out of the proceeds to pay off the 
mtge. & pay the surplus to the mtgor. :—Held: 
a sale subject to the mtge. was valid.—MANSER v. 














premises.—EptnBuRGH LIFE ASSUR- 
ANOE Co. v. ALLEN (1871), 18 Gr. 425. 
~—OAN. 

r. Power to sell residuc of estate.\-—— 
Trusteca were ompowcred by scttic- 
ment ‘* to lay out & invest the whole 
or any part or parts of tbe residue 
é& romainder of the fortune of H., 
settlor, so limited in trust as aforesaid, 
in the purchase or purchases of land in 
fee (free from incumbrances) or such 
other good security as they shall think 
fit, in England or clsowhere,” & a 
power of sale was given to rosell lands 
80 purchased :—Held: to give a suffi- 
cient power to the trustees to sell lands 
of the residue of tho estate gencrally.-—— 
Re Evans (1872), 4 Ch. Ch. 83.—CAN. 


t. Trust to sell. }—CLARK v. KEEFER 
(1898), 29 QO. R. 557.—CAN, 


ancy. |-—l 





8. 
v. MCNEIL & 


a. rata to account for value of exrpect- 
e JONKs’ F 
(1909), 7 XK. Ju. It. 496.—CAN. 

b. Whether mower to sell excepted 
lands.}—-WHYTH’A FACTOR v. WHYTE 
(1891), 18 R. (Ct. of Sess.) 376; 28 
Se. ]. KR. 78.—8CO 


PART V. SECT. 7, SUB-SECT. 2.— 
F. (a). 


ce. Power of court to postpone sale— 
Wiere power directo 
SAUNDERS (1891), 17 
d. Duty to give notice of sale—T'o 
conyregation on sale of church lands.) 
—HRe METHODIST CHUROH, 


To yee owners. |—OLAND 
ALLACE (N. 8.) (1902), 
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Drx (1857), 8 De G. M. & GQ. 703; 3 Jur. N.S. 
252; 44 E.R. 561, L. JJ. 

3458. ——— Grant of lease without power—Sale 
subject to lease.|—'Trustees who had a power of 
sale, but no power of leasing, first granted leases 
& afterwards sold subject to them. Infants 
being interested the ct. afterwards sanctioned the 
sale on their behalf :—Held: the purchaser was 
bound to complete.—MICHOLLS v. CORBETT (1865), 
34 Beav. 376; 55 E.R. 680; affd., 3 De. J. & 
Sm. 18, L. JJ. 

Whether mortgage authorised.| — See 
eae Vol. XXXV., pp. 281, 282, Nos. 349- 
VID. 

Power of sale to pay debts—-Lands subject to 
mortgage—Debts satisfled—-No power to redeem.] — 
See MorTaaaR, Vol. XXXV., p. 351, No. 041. 


F. Exercise of Power. 
(a) In General. 

3459. Necessity for all trustees to conour.]— 
ANON, (1363), Jenk. 48; 145 E.R. 33. 

3460. Cannot be exercised by assign.|—-A trust 
for sale vested in A. & his heirs cannot be executed 
by an assign of A.—-BRADFORD v. BELFIELD (1828), 
2 Sim. 264; 571. R. 788. 

Annotations :—-Consd. Jones v. Piiee (1841), 11 Sim. 547. 

Apld. Cooke v. Crawford (1842), 13 Sim. 91. Apprvd. Re 


Rumney & Smith, [1897] 2 Ch. 831. Mentd. Shepherd v. 
Harrison (3871), J. RR. 5 H. I. 116. 


8461. Power for particular purpose--Payment of 
debts—Amount to be sold left to discretion of trus- 
tees—Whether trustees can sell more than neces- 
sary.|— Lands settled in fee on trust, to sell so much 
as the trustecs should think fit for payment of 
debts & legacies, & the overplus to his daughter 
& her exors. Qu.: whether the trustees can sell 
more than is sufficient.—PoriaAmM v. HORERT 
(1676), 1 Cas. in Ch. 280; 22 KB. 1. 801, . C. 

3462. --—- -—— Power to sell if personal estate 
insufficient—Trustees may sell without showing 
personal estate insufficient.|—Where testator de- 
vised his estate at B. & ©. to a trustee ; said that 
in case his personal estate should be insufficient 
for the payment of his debts, he charged them 
upon his estate at B. and C. & gave his trustee a 
power of sale & of giving receipts for the purchase- 
money of the real estate :-—Held : the concurrence 
of the parties beneficially interested in the real 
estate was not necessary to a sale thereof by the 
{trustee.—GREETIAM ¥v. COLTON (1865), 34 Beav. 
615; 6 New Rep. 311; 138 L. T. 84; 11 Jur. N.S. 


848; 13 W. BR. 1009; 55 BK. QR. 773. 
Annotations :—Refd. Bank of Ircland v. McCarthy, [1898] 
A.C.181; Re Richards, Uglow v. Richards, (1902) 1 Ch. 76. 


3468. Subsequent devise to beneficiaries 
absolutely—-Trustees may exercise power if neces- 
sary.|—Testator, after directing payment of his 
debts, funeral & testamentary expenses & be- 
queathing several legacies gave his residuary real 











32 S. C. R. 23 ’ 22 C. L. i 197.—CAN 
f. To cestui que truat.) 
McMILLAN v. GUNN (Man.) (1907), 5 

W.L. R. 479.—CAN, 
g. Whether implied power in trustee 
fo sell property.)-—SMIIN v. pas 





Trusts (N. 8.) 


es SON (1909), 6H. L. HK. 483; 7 EH. L 


312.—CAN. 

h. When power moy be exercised. }— 
In Blackwood v. Borrowea (4 Dru. & 
War. 468) Sir EK. Sugden says, ‘‘ It is 
settled by the authorities, that unless 
there be a restriction against an 
immediate sale, the power may be 
exercised at once, 60 ax to increase, or 
rather advance, the interest of the 
tenant for life at the expense of the 
remnainder-man; for if, instead of 
waiting for the expiration of the parti- 
cular estate, the reversionary interest 


BENJAMIN 2, 
.L. R.68.--AUSs, 
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& personal estate to trustees as to certain parts 
of his real estate upon trusts by way of settle- 
ment ; & as to the residue of his real & personal 
estate he gave same to four persons all sui juris 
absolutely ; & he declared that his trustees should 
have power to sell his real estate at such times as 
they should deem expedient, & should hold the 
proceeds upon the trusts of his will. The trustees, 
purporting to exercise their power of sale, sold 
part of the real estate comprised in the latter 
1esiduary gift :—Held: as between the vendors 
& the purchaser, the power of sale was valid not 
on the ground that testator showed any intention 
that it should be exercised for the purpose of 
division among the beneficiaries, but on the ground 
that the debts & legacies were charged on the real 
estate.—Re Dyson & FowkR, [1896] 2 Ch. 720; 
65 L. J. Ch. 7913; 741.7. 7593; 45 W. KR. 28. 
3464. To raise fixed sum—Discretionary 
provision for valuation to ascertain amount— 
Trustees may sell whole of real estate in spite of 
provision.|—-A direction by testator that his 
trustees shall stand seised & possessed of his real 
& personal estate upon trust to raise & pay an 
annuity, & subject thereto to raise out of his real 
& personal estate a sufficient sum to make up, 
with what his daughter A. had received on her 
Marriage, an amount equal to the property his 
other children would be entitled to under his 
will; & a devise of all his rea] estate & the residue 
of his personal estate to his other six children as 
tenants in common, & until a sale of all his real 
& personal estate should be made; & in order 
that no such sale should be required to ascertain 
the amount of the share of his daughter A., he 
authorised his trustees, if they should think fit, 
to cause a valuation to be made of his real & 
personal estate, & according to its amount, after 
deducting debts, etc., to fix the share of his 
daughter A., which should be accepted by her ; 
with a further direction that she should not be 
entitled to any interest on her share, until each of 
his other children had received interest on a sum 
equal to the amount previously advanced to her ; 
& that no valuation should be required to be 
made until each of the other children had received 
such equal sum; & a clause declaring that the 
receipts of the trustees shall be sufficient dis- 
charges for any money payable to them under his 
will, & that the person paying it shall not be 
liable to ascertain the necessity or regularity of 
any mtge., sale or disposition under the trusts 
of the will :—Held: the trustees had a power of 
sale of the whole real estate of testator, which it 
was at their discretion to exercise in case they 
did not think fit to proceed by way of valuation.— 
Birp v. Fox (1853), 11 Hare, 40; 68 EK. R. 1178. 
3465. To discharge incumbrances—Proceeds 
applied in paying inclosure expenses—Proceeds 
properly applied.|—Trustees under a settlement 
had power to sell & exchange the estates, & were 
to apply the proceeds of a sale in discharging sub- 














be sold, it must of course he sold at 
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sisting incumbrances, or in the purchase of other 
land. In 1852, they sold part of the estates, & 
paid the proceeds to the tenant for life, who 
applied the money in payment of the expenses of 
inclosures. By Inclosure Act, 1845 (c. 118), the 
person in possession or receipt of the rents & 
profits, in this case the tenant for life, & not the 
trustees, may charge the allotments with the 
expenses of inclosure to the extent of £5 per acre 

by executing a mtge., & by Inclosure Act, 1848 

(c. 99), the sum so raised is to be paid to the comrs. 

‘The tenant for life died without having executed 

such a mtge. :—Held: the sums expended were 

nevertheless to the extent aforesaid a charge on 
the allotments, & were to be allowed as a proper 
application of the money produced by the sale.— 

VERNON v. MANVERS (HARL) (1862), 31 Beav. 617 ; 

1 New Rep. 117; 32 L. J. Ch. 244; 7L. T. 553 ; 

9 Jur. N.S.9; 11 W. R. 133; 54 HE. R. 1278. 
3466. Sale decreed by court-—To save expense.|— 

A., by his will devises, that trustees shall sell his 

real estate, & what arises by such sale shall go to 

his daughter & her issue, & if she die without 
issue, then to two other daughters. DPltfs. pre- 
ferred their bill to have the real estate sold, & to 
have the money arising by such sale ; but the two 
daughters defts. opposed it because of the con- 
tingent interest they had by the will, in case pltf. 
died without issue ; but pltf. insisted there could 
be no such limitation of a chattel, as this would be, 

if the Jand was sold; & the ct. accordingly did 

decree a sale to be made; for it would be pre- 

posterous to oblige the trustees to sell Jands in 
order to lay the money arising out again on lands ; 

& being pltf. was of age, she could bar her two 

sisters by a recovery, which this ct. might save 

the trouble & expense of, by decreeing this sale, 

& converting the land into money.—RIDGE v. 

Wupson (1717), Bunb. 12; 145 BE. R. 577. 

3467. Duty to receive purchase-money per- 
sonally.|— ‘here is no absolute rule that in all 
cases a purchaser can require the vendor to 
receive the purchase-money personally ; but the 
vendor cannot refuse, where circumstances justify 
the purchaser in requiring him to do so. Semble: 
where the vendor is a trustee, such a request is 
reasonable.—VINEY v. CHAPLIN (1858), 2 De G. & 
J. 468; 27 L. J. Ch. 4345 317. T. 0. 8S. 142; 4 
Jur. N. S. 619; 6 W. R. 562; 44 HK. RR. 1071, 
LC. & L. JJ. 

Annotations :—Consd. Fe Bellamy & Metropolitan Board of 
Works (1883), 24 Ch. D. 387. Refd. Bourdillon v. Roche 
re 27 L. J. Ch. 681; Plumer v. Grogory (1874), 

. R. 18 Eq. 621; Essex v. Daniell, Danioll v. Mssex 

(1875), Iu. R. 10 C. P. 538; Re Shanks, Hr dy Swinbanks 

(1879), 11 Ch. D. 525; Gordon v. James (1885), 53 L. T. 
; Re Hething & Merton’s Contract, [1893] 3 Ch. J). 
aoe Mentd. St. Aubyns v. Smart (1867), I. IR. 5 Eq. 


: Dundonald v. Masterman (J869), L. R. 7 Eq. 504; 
A.-G. v. Odell (1905), 92 L. T. 621. 


(b) Consents. 


See, now, Law of Property Act, 1925 (c. 20), 
8s. 26; Settled Land Act, 1925 (c. 18), s. 108. 


3468. Power of sale with consent of three trustees 


—Death of one trustee—Appointment of new 


urpose— | merelv a question of the consent of the 


a® much less price than the estate in 
possession would have produced. The 
authoritics have, however, settled the 
question, & wisely I think established, 
that if there bo no intention expressed, 
the power may be exercised {immedi- 
atelv.”’—BLACK WOOD v. BORROWES 
(1843), 21 Beav. 441; 52 E.R. 930.—IR. 

k. Trusteer_ described as “my said 
executors "'—Whether power of sale can 
be exercised by tristee for time beng. |— 
Re ROBINSON, SPROULE ¥v. SPROUL, 
11912) ] I. R. 410.— IR. 


Brickmaking on premises for twenty-one 
years, then sale.|}—Where teatator by will 
eft property to two persons for life, 
& directed his trustees after the 
death of the survivor to hold the 
roperty & to carry on the business of 
buckmebing thereon for the benefit 
of the children of such persons for a 
period of 21 years, & then to sell the 
property :—Held: there was no power 
to sell contrary to the express eel 
visions of the will, except perene a 
case of emorgency, & if this were 


ct. such consent should not be given in 
the circumstances.— DOBBEL ¥v. Lou- 
DOUN, [1920] N. Z. L. R. 131.—N.Z. 

m. Validity of sale to wunfe of 
trustcee—Trustecs selling under trust 
for sale.}—ROBERTSON ». ROBERTSON, 
{1924} N. Z. L. lh. §52.— «his 


PART V. ae haa 2.— 
n. Power of sale with consent of 


tenant for life.}—Re TRELEVEN & 
HORNER (1881), 28 Gr. 624.—CAN. 
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trustee in place of retiring trustee—Whether con- 
sent of new & continuing trustees sufficient.|— 
HALL v. Dewss, No. 3179, ante. 

8469. Power of sale with consent of tenant for 
life—Judgment entered against tenant for lfe— 
Necessity for concurrence of judgment creditors.|— 
A power of sale & exchange was given to trustees, 
with the consent of the tenant for life. Judgments 
were entered up against the tenant for life. Qu.: 
whether the trustees could sell without the con- 
currence of the judgment  creditors.—LEIGH 
(LORD) v. ASHBURTON (LORD) (1848), 11 Beayv. 
470; 50 HB. R. 899. 

3470. Power of sale with consent of beneficiaries 
free from disability—If no such beneficiaries at 
discretion of trustees—Death of beneficiary & 
assignment of share to infant.]|—Power of sale 
under will to trustees, with consent of such of the 
beneficiaries as should be free from disability 
other than coverture; & if there were none, then 
at the discretion of the trustees. None of the 
persons who took under the will were under such 
disability, but one had died & devised his share 
to infants :—Held: the trustees might exercise 
See power.—ARKELL v. HENLEY (1855), 3 W. R. 

Ov. 

3471. Power of sale with consent of seven tenants 
for life—Death of one tenant for life.]|—'Testator 
devised his real estate to trustees upon trust to 
sell & to hold the proceeds upon trusts for his 
children & their issue, subject to a proviso that no 
sale should be made without the consent of his 
sons & daughters. Testator left seven children, 
one of whom, a daughter, afterwards died, & her 
husband had become absolutely entitled to her 
share. The trustees, with the consent of the 
surviving children & of the husband of deceased 
daughter, put up the estate for sale :—Held: the 
question, whether an effectual sale could be made 
without consent of all the seven sons & daughters, 
was too doubtful for the title to be forced upon a 
purchaser.—SYKEs v. SHEARD (1863), 2 De G. J. & 
Sm. 6; 3 New Rep. 144; 33 L. J. Ch. 1515 9 
L. T. 430; 9 Jur. N.S. 1262; 12 W. R. 117; 
40 HK. R. 276, L. JS. 

Annotations :—Consd. Jefferys v. Marshall (1870), 23 L. T. 

549; He Goswell’s Trusts, [1915] 2 Ch. 106. 

3472. Power of sale with consent of tenant for 
life entitled to possession— Life estate subject to 
annuity—Rents & profits substituted by codicil for 
annuity—Necessity for consent of both tenant for 
life & former annuitant.|—T'estator by his will de- 
vised his real estates to trustees for a thousand 
years, & subject thereto in strict settlement. The 
trusts of the term were to pay testator’s wife a 
life annuity of £200, &, subject thereto, for the 
persons entitled under the prior limitations. He 
also gave the trustees a power to sell the property, 
the power to be exercised during the life of any 
tenant for life, who should be for the time being 
entitled to the possession, or to the receipt of the 
rents of the estates, with his consent. The sale 
moneys were to be reinvested in land. By a 
codicil testator directed his trustees to stand 
possessed of the term, & of the like term to arise 
in the real estates which might be purchased 
under the trusts of the will, on trust to pay the 
surplus of the rents of all the estates, after paying 
the interest on his mtge. & other debts, to his wife, 
during her widowhood, in lieu of the annuity. 
In case she should marry again, the trust for pay- 
ment of the annuity was to take the place of the 
trust for payment of the surplus rents. Testator’s 


?2e HALLOWR’S TRUSTS, p. Necessly for 


0. ——.J]- £ 
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debts having been all paid :—Weld; the trustees 
could exercise the power of sale with the consent 
of the tenant for life, the widow also consenting.— 
JMOBERTSON v. WALKER (1875), 44 L. J. Ch. 2203 
31 L. T. 817; 23 W. R. 224,L.C. & L. JJ. 

3478. Power of sale with consent of beneficial 
tenant for life—Death of tenants for life—Tenant 
in tall an infant.]}—N. devised his estates to 
trustees, in trust for A. for life, then for B. for 
life, & then for C. in tail, with a power of sale & 
enfranchisement with the consent of the person 
for the time being entitled as beneficial tenant for 
life; & directed that no repurchase or re-invest- 
ment should be made while there should be any 
person entitled as beneficial tenant for life or 
tenant in tail in possession, & of the age of twenty- 
one years, without the previous consent of such 
person. A. & B. were both dead, & C. was an 
infant :—Held: the trustees could during the 
minority of C. exercise the power of sale & en- 
franchisement without consent, & make a good 
titlle—Re NEAVE & CrTAPMAN & WREN (1880), 
49 L. J. Ch. 642; 438 L. fT. 152; 28 W. BR. 976. 

3474, Necessity for consent of court—Adminis- 
tration action pending.|—-TuRNER v. TURNER, No. 
3371, ante. 

3475. .|—Testator devised his real 
estate in strict settlement. The will contained 
a common law power for the trustees, during the 
lifetime of the tenant for life with his consent, to 
sell the settled property. A legatee, who was also 
entitled in remainder to a share of the settled 
property subject to a life estate & estates tail, 
brought an action against the trustecs to administer 
the estate. By the order made on the further 
consideration of the action the costs were directed 
to be taxed & various directions were given. 
Further consideration was not adjourned, but 
general liberty to apply was reserved. After the 
making of this order the trustees, with the consent 
of the tenant for life, but without the sanction of 
the ct. sold part of the settled estate. The trustees 
applied to the taxing master to have their costs 
incurred in relation to the sale taxed. The taxing 
master refused to tax them, on the ground that 
the trustees were not entitled to exercise the power 
of sale without first obtaining the sanction of the 
cet., having regard to the administration action. 
No proceedings had been taken to impeach the 
sale :—ITIeld : the trustecs were entitled to exercise 
the power of sale, & to have the costs incurred in 
relation thereto taxed.—/?e MANser, RHODES 0. 
JENKIN (1885), 54 L. J. Ch. 883; 52 L. T. 806; 
38 W. R. 727. 


Annotations :— Mentd. Ite Nelson & Tastings (1885), 30 
Gan D. 1; Fe Johnson & Weatherall (1888), 37 Ch. D. 
433. 








(c) equests. 

3476. Trust for sale—Elaborate provisions as to 
consent—Trustees not bound to sell at request.|— 
DEARDEN v. Byron (LORD) (1820), 8 Price, 417 ; 
146 KB. R. 1249. 

3477. -——- Trustees with discretion not to sell— 
Unless requested by tenant for life—Remainderman 
cannot compel trustees to pee eae devised 
& bequeathed all his real & leasehold estates to 
trustees upon trust for sale, & after providing for 
investment of the proceeds & payment of the 
income thereof to his widow for life, & afterwards 
for distribution among certain persons, he declared 
‘* that it shall be lawful for my trustees or trustee, 
with the consent of my wife, during her life, to 
allow any part or parts of my residuary estate to 


DwYeErR, [1927] 1 D. L. R. 366; 59 


consent of widow 
N. 8. R. 158.—CAN. 
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remain in their actual state of investment at the 
time of my decease; & that it shall not be 
necessary for them to sell my real or leasehold 
estates, or any part thereof, during the life of my 
said wife, unless she shall in writing request them 
so to do.’” The trustees were not agreed as to the 
expediency of a sale; but the remaindermen 
desired it. Testator’s widow had not made any 
request in writing to the trustees :—Held: it was 
not obligatory on the trustees to sell the real & 
leasehold estates during the life of testator’s widow, 
unless she should in writing request them so to do, 
or unless the trustees were both of opinion that a 
sale ought to take place; but if they did not so 
agrec that a sale was desirable, & there was no 
such request in writing, then they could not be 
compelled to sell.—Re LEVER, CORDWELL v. LEVER 
(1897), 76 L. T. 71, C. A 

Annotations :—Mentd. Re Thomas, Weatherall v. Thomas, 

{1900} 1 Ch. 319; Fe Farnham’s ScttIlmt., Law Union & 

Crown Insce. v. Hartopp, [1904] 2 Ch. 561. 

3478, Direction against exercise save with 
consent or on request—-Person required to consent 
may keep property unsold.|—A trust for sale, with 
a direction that it shall not be exercised unless a 
particular person shall in writing consent to or 
request a sale, is not an absolute & imperative 
trust to sell, but gives to the person required to 
consent a right to have the property retained 
unsold. 

Where by a deed of family arrangement certain 
freehold, messuages, lands, & herditaments were 
conveyed to trustees to be held by them in fee 
simple upon the trusts in the deed declared, & the 
deed provided that the trustees should, ‘‘ upon the 
request in writing of the parties hereto of the first, 
second & third parts respectively,’’ sell the free- 
hold hereditaments thereby conveyed, & hold the 
proceeds of sale upon certain trusts, & where no 
request had been made to tho trustees to sell the 
properties :—icid: the real estate comprised in 
the deed remaining unsold had not been converted 
in equity into money, but still retained its cha- 
racter of real estate-—Re GOSWELL’S TRUSTS, 
[1915] 2 Ch. 106; 84 1. J. Ch. 719; 118 L. T. 
319; 59 Sol. Jo. 579. 

3479. Power of sale at request of person seised 
of freehold & inheritance—Tenant for life with 
ultimate remainder—Subject to intervening limita- 
tions—Request of tenant for life insufficient.]|— 
A. power of sale & exchange was given to the 
trustees of a settlement, at the request of the person 
for the time being ‘‘seised of the freehold & 
inheritance of the manors,” ctc. :—Held : (1) read- 
ing the word ‘‘ and” conjunctively, the power 
could not be exercised at the request of a tenant 
for life, who, subject to intervening limitations, 
had the wltimate remainder in fee; (2) the word 
‘and’? could not be read disjunctively as ‘‘ or.” 
~- MALMESBURY v. MALMESBURY, PHILLIPSON v. 
TURNER (1862), 31 Beav. 407; 54 BE. R. 1196. 

8480. Power of sale at request of persons entitled 
to actual freehold—Request of tenant for life— 
Speculative evidence by remainderman of future 
increase in value—Power may be exercised in spite 
of such evidence.|—Independently of the cumula- 
tive powers of sale given to tenants for life by 
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Settled Land Act, 1882 (c. 38), the tenant for life 
& the trustees under a will which gives them power 
to sell the estate at the request & by the direction 
of the person or persons for the time being entitled 
to the actual freehold of the devised property, will 
not be restrained from selling the estate at the 
request & for the benefit of the tenant for life on 
merely speculative evidence adduced by the 
remainderman objecting to an immediate sale, 
of an expected future increase in tho value of the 
property from the development of coal mines, & 
the construction of a railway through the estate.— 
THOMAS v. WILLIAMS (1883), 24 Ch. D. 558; 52 
L. J. Ch. 603; 49 L. T. 1113; 81 W. R. 948. 


Annotations :—Refd. Re Ray’s S. BE. (1884), 538 L. J. Ch. 205. 
pleut. ae Liewellin, Liewellin v. Williams (1887), 37 


3481. Power to sell at request of tenant for life —- 
Trustees must sell when requested.|—Money which 
the trustees of a settlement are empowered to 
invest, at the request of the tenant for life, in the 
purchase of particular land is money which is 
‘liable to be laid out in the purchase of land ”’ 
within the meaning of Settled Land Act, 1882 
(c. 38), 8. 33. 

Where by a settlement, which comprised a 
moiety of certain freeholds, the trustees were 
empowered, at the request of the tenant for life, 
to invest money comprised in the settlement in the 
purchase of the other or unsettled moiety of the 
freeholds :—Held : the case came within Settled 
Land Act, 1882 (c. 38), 5. 33, & money in the hands 
of the trustees might be invested, as capital money, 
in the purchase by them, jointly with the owner of 
the unsettled moiety, of land convenient to be 
held together with the freeholds. 

Where there is a direction or power to trustees 
to sell or purchase at the request of the tenant for 
life, that means that if the tenant for life makes 
the request the trustees must sell or purchase & 
not merely that they may do so (KEKEWICH, J.).—- 
Re Ti1w, Wins, v. PrcnEr, [1896] 1 Ch. 962; 65 
L. J. Ch. 511; 74 L. T. 460; 44 W. R. 573. 


(d) Discretion of Trustees. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 26; Law of Property (Amendment) Act, 1926 
(c. 11), sched. 

3482. Power of sale ‘‘ as soon as conveniently 
might be ’’—Trustees have discretion to postpone 
— Test of exercise of discretion.} —- Testator 
directed his trustees, ‘‘as soon as conveniently 
might be after his decease to sell his real estates,” 
& invest the produce in Govt. or real securities. 
The trustees postponed the sales for eleven & 
thirteen years. The value of the estates at 
testator’s death, was £1,580, which would then 
have produced £2,630 Consols. The estimate, 
however, realised £2,122, but which only produced 
£2,300 Consols :—Held : (1) under the terms of the 
will, the trustees had a discretionary power of 
poe poms the sales ; (2) such discretion had been 

iscreetly exercised; (8) where trustees have a 
discretion, the test of a negligent breach of trust 
is, what would have been the course of the ct. 
under similar circumstances.—WARNER v. TORK- 
INGTON (1835), 4 L. J. Ch. 193. 

3488. ——.]—-EDWARDS v. EDMUNDS, No. 
3832, post. 
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q. Power of sale at discretion of 
trustees—No time being limited—Court 
will not interfere with their discretion. ]— 
Whero a power of sale is given to 
trustees & their survivor, unlimited as 
to tho time of exercising it, the ct. will 


not interfere by injunction with the 
exercise of it by the surviving trustees, 
upon the grounds :—(1) that the ba 
perty would realise a higher price if the 
sale were postponed, there being 
conflict of evidence on this point, or 
(2) that the trustee had ente ed an 
offer of money to refrain from selling, 


auch offer having been eventually 
refused.— JAMES v. Evans (1877), 
3 V. L. R. 132.—AUS. 

Yr. ———.]—ROWSELL v. WINSTANLEY 
(1859), 7 Gr. 141.—CAN. 
; .+-If under a will a trustec 
has a discretion to sell or not to sell 
real estate, the ct. will not interfere by 
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3484. Power of sale at discretion of trustees 
— Coupled with direction as to moneys arising 
from sale—Power nevertheless discretionary.]— 
Testator after devising his real estates in strict 
settlement subject to the payment of his debts & 
legacies, declared that it should be lawful for his 
trustees, & he authorised & empowered them, if 
they in their discretion should think fit, absolutely 
to sell his estate at ('.; & after giving them full 
powers in regard to the conduct of the sale, he 
directed & declarcd that they should stand 
possessed of the moneys arising from the sale upon 
trust, after payment of all costs, to apply & dis- 
poe of the remainder in such manner as therein- 

efore had been directed concerning the residue of 
his testator’s personal estate. One of the trustees 
was afterwards removed from his oftice by a codicil. 
The sale of the estate was not required for the 
payment of debts or legacies :—Held: the power 
of sale vested in the trustces was discretionary, 
& the residuary legatee of the personalty could not 
compel a sale.—SHIPPERDSON ». TOWER (1842), 
1 Y. & C. Ch. Cas. 441; 6 Jur.658; 62 5. R. 961. 


Annotations :—Mentd. Newman v. Lado (1842), 1 Y. & 
C. Ch. Cas. 680; He Trenchard, Tienchard v. Trenchard, 
[1905] 1 Ch. 82. 


3485. ——- Annuity charged on personal estate— 
Personal estate insufficient-——-Trustees not compelled 
to sell real estate.|—Testator gave his real & 
personal estate to trustees, in trust to convert his 
personal estate, except his leasecholds, & out of the 
produce ‘‘ to appropriate a sufficient portion ” to 
pay an annnity which he had agreed to pay on the 
marriage of his daughter. Te gave his trustees 
a discretionary power to sell his real & leasehold 
estates, & they were to hold the produce in the 
manner directed concerning the money arising 
from his residuary personal estate. The debts 
exhausted the personal estate, but the realty & 
leaseholds were sufficient to pay the annuity. A 
bill having been filed before the annuity was in 
arrear, to have a fund set apart to secure it :— 
Held: the trustees were not bound to sell, & ct. 
only made a declaration that the annuity con- 
stituted a charge on the whole estate-—BURRELL 
v. DELEVANTE (1862), 30 Beav. 5505 381 L. J. Ch. 
365; 8 Jur. N.S. 204; 10 W.R. 3623; St H.R. 
10038. 


Annotations :-—Mentd. Woolaston v. Woolaston (1877), 37 
L. T. 631; Fane v. Fane (1879), 13 Ch. D 228. 


3486. Power of sale to raise money for charges if 
necessary— Considerably more than required raised 
by sale—-Sale valid.|—Testator devised his real 
estates to trustecs, in trust, during the first fifteen 
years after his death, to apply the rents in discharge 
of the charges & incumbrances on his estates, & 
also of the debts which he should owe at his 
decease; & if, by any reason whatever, in the 
opinion of his trustees, a sale should become 
necessary of any of the estates, for the purpose of 
raising any sums of money charged on his estates, 
before the expiration of the fifteen years, then he 
authorised the trustees to mako such sale, & to 
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apply the produce in discharge of such incum- 
brances ; & he declared that their receipts for any 
money payable to them under his will, should dis- 
charge the persons paying the same from being 
answerable for the application thereof, or from 
being bound to inquire as to the necessity or 
expediency of any sale which might be made by 
the trustees. Testator’s personal estate being 
insufficient to pay his debts, & the rents of his 
real estates being insufficient to pay the interest 
of the incumbrances thereon, the trustees sold the 
whole of the estates; & thereby raised con- 
siderably more than the amount of the incum- 
brances. The ct. in a suit for specific perform- 
ance held that the power of sale depended on the 
opinion of the trustees that a sale was necessary ; 
& decreed the purchaser to complete his purchase. 
—RENDLESIAM (LORD) v. Mux (1844), 14 Sim. 
249; 60 E.R. 353. 

3487. Power in terms discretionary —Sale neces- 
sary to raise legacies—~- Trustees must sell.|— 
Testator gave all his property to trustees upon 
trust, as to the real estate, to manage & receive 
the rents, with power to grant leases, & with power 
also, if they should consider it advisable, but not 
otherwise, to sell in such manner, at such time, & 
for such price as they should think proper, & to 
invest the procecds, together with his residuary 
personal estate, in the securities therein mentioned. 
The income of the realty, until sale, & of the pro- 
duce, if & when sold, together with the income of 
the securities arising from his residuary personalty, 
were given to testator’s widow for life, &, after her 
death, the trustees were directed to sell so much of 
the securities as would pay certain legacies; & 
the income of the remainder of the securities, & 
of his real estate, if not then sold, & until sale, & 
of the produce thereof, if & when sold, were given 
to A. for lite, with remainders over :—Held: 
the power of sale, though in terms discretionary, 
was conferred upon the trustees for the purposes of 
the will, & inasmuch as the proceeds of sale were 
applicable to the payment of the legacies, it was the 
duty of the trustees to exercise the power for the 
purpose of raising the legacics, the personal estate 
having proved insufficient.—NICKISSON v. COCKILL 
(1863), 3 De G. J. & Sm. 622; 2 New Rep. 557; 
32 L. J. Ch. 753; 8 L. T. 778; 9 Jur. N.S. 975 ; 
11 W. 8.1082; 46 BE. R. 778, TL. C. 

Annotation ‘—Distd. Re Courtior, Coles ». Courticr, Courticr 
v. Coles (1886), 34 Ch. D, 136. 

3488. -—- Absolute trust for sale created —Dis- 
cretion of trustees as to time & mode of sale.] — 
MINORS v. BaTTison, No. 3246, ante. 

3489. -|— Testator devised & 
bequeathed his real & personal estate to trustees 
upon trust ‘ cither ’’ Lo retain it in the same state 
as at his death “ or ”’ at such times as the trustees 
thought fit to sell & convert if into money & to 
invest the proceeds in certain securities & to hold 
the trust estate in trust to pay the income to pitf. 
for life & subject thereto in trust for other 











its advice or direction, but will leave 
the trustee to the exercise of his discre- 
tion.—Re PARKER (1873), 20 Gr. 389.— 
CAN. 

a. ——.]}— Lewis v. Moore (1896), 
24 A. R. 393.—CAN. 

b. ——.] — Testator directed his 
trustees, ‘‘as soon as convoniently 
may be” after the happening of a 
certain event, to sell the B. Estate. 
He also declared that the convenience of 
the period of sale should be in the un- 
controlled discretion of the trustees, 
who ya foe postpone the sale for any 
time, & in the meantime manage or Ict 
the csatate :—Held: the trustees were 


entitled to indefinitely postpone the 
sole, & an oder cowd be made under 
Trustees Act, 1883, Amendment Act, 
1891, 8. 16, sanctioning the carrying-on 
indefinitely by tho trustecs of the 
business of shee p-farmers on the cstate. 
——He LEVIN'S WILL, MCLEAN v. LEVIN 
(1905), 26 N. Z. L. R. 62.—N.Z,. 


Cc. .}~A tonant for life is bound 
to kecp the premises in repair; & 
the ct. will not apply the undisposed 
of personalty in effecting such repairs. 
The fact that the tenant for life (the 
widow) has not the means of making 
the repairs, & that tho premises are 
deteriorating in consequence of non- 





repair, aro proper matters for trustees 
with power of salo to take into con- 
sidcration in determining whether or 
not they will sell —HomMES v. WOLFR 
(1879), 26 Gr. 228.—CAN. 


d. Trust for conversion— Power of 
postpon ment -—Share of one beneft- 
ciary becoming vested in possession— 
Right to demand sale.j—-Where testator 
has created a trust for sale & conversion 
with a power of postponing the sale & 
conversion, & the proceeds are to be 
held in trust for various beneficiaries 
who may attain 21 years or marry, 
the fact that a share of one of the 
beneficiaries has become vested in 
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Sect. 7.— Powers as to real estate and chattels real : 
Sub-sect. 2, F. (d) & (e), & G. (a).] 


beneficiaries. The will containcd a common form 
power of postponement & the trusts were such as 
are ordinarily applicable to personal estate :— 
Held: the will created an immediate trust for sale 
with a mere power of postponement which was 
a trust for sale within Settled Land Act, 1882 
(c. 38), 8. 63.—Re JOHNSON, COWLEY v. PUBLIC 
TRUSTEE, [1915] 1 Ch. 485; 84 L. J. Ch. 393; 
112 L. T. 935; 59 Sol. Jo. 333. 

3490. Trust to sell at discretion of trustees— 
Trust for immediate sale not created—Discre- 
tionary power.}—General devise & bequest to 
trustees upon trust to sell at discretion such parts 
as should not consist of money & out of the 
produce to pay debts, & to invest the residue, & 
to stand possessed of the real & personal estate, 
& securities upon trust to pay the rents, interest, 
& dividends, & annual produce thereof to one for 
life, followed by a devise & bequest of the real 
& personal estate & the securities on which same 
might be invested, to another, his heirs, exors., 
administrators, & assigns according to the nature 
& quality thereof respectively :—Held: this did 
not create a trust for the immediate sale & con- 
version of the real estate, but amounted only to 
a power of sale in the trustees.—Re HorciKys, 
FREKE v. CALMADY (1886), 82 Ch. ID. 4083; 55 
L. J. Ch. 5463; 55 L. T. 1103 34 W. BR. 569, C. A. 


Annotations :—-Consd. Ite Wagstaff’s S. K., [1909] 2 Ch. 201. 
Distd. #te Johnson, Cowley v. Public Trustee, [1915] 1 Ch. 
435. Refd. Re Douglas & Powell’s Contract, [1902] 
2 Ch. 296; Re Willis, Willis ». Willis, [1902] 1 Ch. 15; 
Gresham Life Assce. Soc. v. Crowther (1914), 111 L. T. 
887. Mentd. Conway v. Fenton (1888), 40 Ch. D. 512; 
Frewen v. Law Life Assce. Soc., [1896] 2 Ch. 511; Jte 
Montagu, Derbishire v. Montagu, [1897] 1 Ch. 685; 
Re Freman, Dimond v. Newburn, [1898] 1 Ch. 28; 
‘omlinson, Tomlinson ». Andrew, [1898] 1 Ch. 232; 
Honywood v. Honywood, [1902] 1 Ch. 347; Fe Ken- 
sington, Longford v. Kensington, [1902] 1 Ch. 203; Jee 
Farnbam’s Settlmt., Law Union & Crown Inace. v. Har- 
topp, [1904] 2 Ch. 5613; Re McClure’s Trusts, Carr v. 
Commercial Union JInsce. (1906), 76 lL. J. Ch. 52 3; Re 
Lysona, Beck v. Lysons (1912), 107 L. T. 146; Re Gray, 
Public Trustee v. Woodhouse, [1927] 1 Ch. 242; Re 
Robins, Holland ». Gillam, [1928] 1 Ch. 721. 


3491. Power to postpone sale at discretion of 
trustees—Unless sale required by tenant for life— 
—Trustees unable to agree—Remainderman has no 
power to compel sale.|—/te LEVER, CORDWELL v. 
LEVER, No. 3477, ante. 

Duty of trustees to sell when requested.|—See 
Sub-sect. 2, F. (¢), ante. 





(e) Sale of Property Purchased in Breach of Trust. 

3492. Power of trustee to sell— With concurrence 
of one of persons interested.|—Trustees under a 
will which contained a power to sell real estate, 
but no power of investing the trust funds in real 
estate, bought real estate & had it conveyed to the 
trusts of the will :—Held: they could sell & make 
a good title to the real estate wrongfully purchased 
with the trust funds, on obtaining the concurrence 
in the sale of one of the persons beneficially 
interested in the trust funds. 

If all of them had eclected to take their shares 
of the land after it had been purchased, as land, 


possession does not entitle the bene- 
ticlary whose sharo has vested to call 
upon the trustecs to sell or to ask fora 
convoyance of his undivided share.— 
Re TooMrEY, COUGHLAN v. TOOMEY 
(1911), 30 N. Z. L. R. 738.—N.Z. 


PART V. esl a SUB-SECT. 2.— 
- (@). 
e. Power of trustee to sell—Obfection 


by purchaser—Right of abt ag erecue 
tors & trustee to convey.J)—Re JACKSON 


& SNAITH (1920), 46 O. L. R. 550; 17 
O. W. N. 282.—CAN. 


PART V. SECT. 7, SUB-SECT. 2.— 
G. (a). 


8495 i. Trustees muat 
prescribed. }—To effect a sale by trustees 
under the Act respecting the PRO perLy 
of religious institutions in pper 
Canada, it is essential that all the 
requirements of the statute should be 
complied with, & therefore that the 


TRUSTS AND TRUSTEES. 


they would have been entitled to do s0 (PEARSON, 
J.).— Re PATTEN & EDMONTON UNION (1883), 52 
L. J. Ch. 787; sub nom. PatTen TO EDMONTON 
GUARDIANS, 48 L. T. 870; 31 W. R. 785. 


Annotations :—Apld. Power v. Banks, [1901] 2 Ch. 487 
Extd. Re Jenkins & Randall’s Contract, [1903] 2 Ch. 362. 


3493. Unless all beneficiaries sui juris & 
desire to take land.|j—- In the case of an 
unauthorised purchase of land by a trustee, a good 
title can be made by the trustee to a purchaser 
with notice provided that all the beneficiaries are 
not competent & desirous to take the land in specie. 
—POoOwER v. BANKS, [1901] 2 Ch. 487; 70 L. J. Ch. 
700; 85. T. 376; 66 J. P. 21; 49 W. R. 679 ; 
17 T. l. R. 621. 


Annotations -—Refd. Re Jenkins & Handall’s Contract, 
[1903] 2 Ch. 362; te Bourne, Bourne v. Bourne, [1906] 


1 Ch, 1138 
3494. .|—Where trust funds have 
been wrongfully mvested in an unauthorised 
hee. of leaseholds, & some one or more of the 
eneficiaries are incapable, through infancy, of 
electing whether to take the property 17 specie or 
not, the trustees can make a good title to a pur- 
chaser with notice without joining a beneficiary in 
the conveyance.—e JENKINS & RANDALL (H. B). 
& Co.’s ConrRACT, [1903] 2 Ch. 362; 72 L. J. Ch. 
693; 88 L. TI’. 628. 


G. Duties of Trustees as to Sale. 
(a) Alode of Sale. 

Sec, now, Trustee Act, 1925 (c. 19), 8. 16. 

3495. Trustees must follow mode prescribed.]— 
Trustee may not vary the mode of sale prescribed. 
-~-RAYMOND v. WERB (1772), Lofft, 66; 98 K. R. 
5386, I. C. 

8496. Duty to give adequate notice of sale.|-— 
On a trust to sell, a suggestion in the bill of im- 
proper conduct of the trustees, in not giving 
sufficient notice of the sale, is not a ground for an 
injunction to stop the intended sale.—-PRCHEL v. 
Fow.er (1795), 2 Anst. 549; 145 KE. R&R. 9638. 


Annotation: N.F. A.-G. v. Liverpool Corpn. (1835), 1 
My. & Cr. 171. {Pechel v. Fowier)], I believe, has been 
ovcnuiee as often as it has been considered (Prrys, 
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3497. - —-.]—ANON. (1821), No. 3248, ante. 

3498. Whether sale may be made to tenant for 
life.|—A power of sale & exchange vested in the 
{trustees of a scttlement, may be exercised by the 
trustees upon a sale to or an exchange with the 
{tenant for life of the settled estates. Where upon 
the exercise of such a power it is declared that the 
estate shall be vested in the purchaser, the pur- 
chase being made in the name of a trustee, an 
appointment to the trustec, in trust for the 
purchaser, is a valid execution of the power.— 
Hlowarp v. DUCANE (1823), Turn. & R. 81; 1 
L. J. O. S. Ch. 85; 87 E. R. 1026, L. C. 


Annotations :—Expld. Grover v. WHugell (1827), 3 Rues. 428. 
Distd. Groenlaw v. King (1841), 10 L. J. Ch. 129.  Consd. 
Readen v. King (1852), 9 Hato, 499. Distd. Eland v. 
Baker (1861), 29 Beav. 137. Apld. Dicconson v. Talbot 
(1870), 6 Ch. App. 32. Refd. Bevan v. Habgood (1860), 














1 John. & H. 222. Mentd. Cooper v. Emery (1840), 10 
Sim. 609. 
3499. Consent of tenant for life necessary 


for exercise of power.}|—It is well established by 


public notice should state the terms of 
the intended sale—Re SECOND CoN- 
GREGATIONAL CHURCH PROPERTY, 
TORONTO (1860), 1 Ch. Ch. 349.-- CAN. 

3496 ii. -}—~The rule of law which 
requires a mtgec. sc under a power 
of sale in his mtge. to observe the terms 
of such poe is also applicable to 
sale by a trusteo or quasi trustee acting 
under a power.—Fe JARVIS v. Cook 
(1881), 289 Gr. 303.—CAN. 


f. Duty{to give adeqguate,notice of sale.) 





ollow mode 


Part V.—PowERS AND DISCRETIONS OF TRUSTEES. 


the law of this ct., that where there is a power of 
sale & exchange given to trustees to be exercised 
at the request, or with the consent of the tenant 
for life, they may sell to the tenant for life just as 
they may sell to any other person. The meaning 
and only ground of the rule is that the request or 
consent of the tenant for life is made necessary 
for his benefit, & it does not in any respect what- 
ever create a fiduciary character as between him 
& the tenants in remainder. 

It is utterly immaterial what the motive of the 
tenant for life in requesting the trustees to exercise 
their power of sale may be, if the trustees obtain 
full value for the estate, & contemplate no personal 
benefit to themselves.—DIccoNnsun v. TALBOT 
one a App. 32; 24 L. TIT. 49; 19 W. R. 


Annotation :—Refd, Re Luing’s Settlmt., Laing v. Radcliffe 
{1899] 1 Ch. 593. 2 uaing v. Radcliffe, 


3500. Sale of land by trustee—Sale of timber by 
tenant for life sans waste—Power of sale not well 
executed.|—An estute, comprising a manor & 
tenements, with the appurtenances, was demised 
to trustees to the use of the eldest son of H. for 
life, without impeachment of waste, with re- 
mainders to trustees to preserve contingent 
remainders, with remainder to the first & other 
sons of his eldest son in tail male, ctc., with a 
power to the trustees at the request of the person, 
who for the time being should be in possession of 
or entitled to the rents & profits of the manor & 
tenements, with the appurtenances, by virtue of 
the limitations therein contained, by any deed or 
writing, to make sale & dispose of the same or of 
any part or parts of the manor & tenements aforc- 
said with the appurtenances, to any person, cither 
together or in parcels; & to that end the trustees 
were also empowered, by any deed or deeds, 
writing or writings, to revoke, determine, or make 
void all & every or any of the use & uses, trusts, 
estates, powers, provisocs, & limitations therein- 
before limited, created, provided, & declared of & 
concerning the manor & tenements aforesaid ; 
with the appurtenances, sold, to be sold, disposed 
of, or exchanged; & by the same or any other 
deed or deeds, writing or writings to limit & 
appoint the manor & tenements aforesaid, with 
the appurtenances, whereof the uses should be so 
revoked, unto the purchaser. 

The trustces sold the estate, exclusive of the 
timber growing upon it, for £13,400, & the tenant 
for life by the same deed sold the timber, wood, 
& underwood for £2,448 :—Held: the power was 
not well executed.—-COCKERELL v. CHOLMELEY 
(1830), 10 B. & C, 564; 5 Man. & Ry. K. B. 509; 
109 BE. R. 560; sub nom. CHOLMELEY v. PAxtron, 
8L. J. O. S. K. B. 197. 

Annotations : —Distd. Doe d. Strickland ». Woodward (1847), 
1 Exch. 273. Consd. Kekewich v. Marker (1851), 3 Mac. 
& G. 311. Apld. Buckicy v. Howell (1861), 29 Beav. 
546. Consd. Rte Rutluud’e S. K.. Rutland rv. Bristol, 
{1900} 2 Ch. 206. Refd. Doe d. Blewitt v. Phillips (1841), 

. B. 84; Re Chaplin & Staffordshire Potteries Water - 

works Co.’s Contract, [1922] 2 Ch. 824. 

3501. Sale with concurrence of person interested 
~-Where no power of sale in instrument.j] — 
estator devised the lands to be purchased with 
the proceeds of certain estates sold in his lifetime, 
to the use of trustees & their heirs, upon trust, to 
pay the rents & profits to his daughter, whether 
married or unmarried, for her separate use, & not 
subject to the debts or control of any husband ; 
«& after her decease, upon further trust, to convey 


—TAYLOR v. MAGRATH (1885), 10 0. TN. 
669.—CAN. 

g. Court will prevent sale_ without 
reserve.}—Where it appeared, that, 


although cestuia que trust representing 
five-sixths of the property desired a 
sale without, reserve, the interests of 
the remainder would be prejudiced 
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the lands to such persons & for such uses, estates, 
& interests as his daughter should by will, attested 
by three credible witnesses, & whether married or 
single, appoint ; & for want of such, upon trust, to 
convey the freehold & inheritance of the lands to 
the right heirs of his daughter: & testator further 
directed, that as to so much of such proceeds as 
should not have been laid out in lands, the trustees 
should invest the same in the public funds, & pay 
the dividends into the proper hands of his daughter, 
during her life, for her sole use & beneflt, whether 
married or unmarried, & not subject to the debts 
or control of any husband; & after her decease, 
upon further trust, to pay & transfer the same to 
such persons, & for such intents & purposes, & 
in such manner as she should, by her last will & 
testament, & whether sole or covert, appoint ; 
é& in default thereof, in trust, to pay, transfer, & 
assign the saine to the exors. or administrators of 
his daughter. After testator’s death lands were 
purchased, & were conveyed to the trustees of his 
will, upon the trusts & for the purposes expressed 
& declared in the will. A contract having been 
subsequently entered into by the trustees for the 
sale of those lands :—Held: the trustees, with the 
concurrence of testator’s daughter, could make a 
good title to the purchaser.—WEBB v. SHAFTES- 
BURY (HARL) (1834), 3 My. & K. 599; 40 E. Qh. 228. 

3502. Power of sale on failure to perform cove- 
nants—Provision for three months’ notice of inten- 
tion to sell—Notice given on breach but right 
waived—Necessity for further notice before sale.|— 
Debtor assigned his house & business, in trust for 
payment of his debts, retaining to himself the 
management of the business, under the super- 
intendence of the trustees, who, on his failing to 
perform his covenants in the trust deed, were 
thereby empowered, after having given him three 
months’ notice, to sell the house & business. Such 
notice was given, but waived by consent of the 
creditors & trustees, assembled at a general meet- 
ing:—Held: a sale afterwards made by the 
trustees, without further notice, was unauthorised 
& unlawful.~- -TomMry v. Wuitie (1850), 3 If LL. 
Cas. 40; 10 E.R. 19, if. 1. 

Annotation :-— Mentd, Wilson. Wilson (1854), 5 I. I. Cas. 40. 

3503. Sale to raise fixed sum & expenses—Sale 
in two lots—Sale of first lot raising sum—Sale of 
second lot valid.]—A trustce, having power to sell 
land in order to raise £600, & the expenses, put it 
up to sale in two lots, & sold the first for £600, & 
the second for £510. The second lot consisted of 
more than three acres of land, & was described in 
the particulars of sale as readily convertible into 
building ground :—Held: the sale of the second 
lot was not improper, & the purchasers must pay 
the costs of a suit for specific performance brought 
ayainst them by the trustee.~--TuoMaAs v. Towns- 
END (1852), 16 Jur. 736. 

3504. Sale to family solicitor—Necessity for 
caution & inquiry as to value.j|—The duties of 
trustees selling under a trust or power to sell are 
not properly discharged by selling to the family 
solr. without proper caution & previous inquiry 
as to the value, the sale being a contrivance to raise 
money to lend to one of the cestur que trusts, to 
whom the trustees had power to lend it.—ROBIN- 
SON v. BRIGGS (1853), 1 Sm. & G. 188; 21 L. T. 
0.8. 303; 1 W. R. 223; 65 K. 1. 81. 

Annotation :-—Refd. Gainsborough v.. Watcombe Terra 


Cotta Clay Co., Dunning v. Gainsborough (1885), 54 
I. J. Ch. 991. 


by so selling, an injunction was granted 
to restrain such trustees from selling 
without a reserve bid.—DOWNEY v. 
DENNIS (1887), 14 0. R. 219.—O0AN. 
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3505. Sale of leasehold property—Sale in lots— 
Condition for granting underleases of lots sold— 
Whether valid exercise of power.|—-Trustees for 
sale put up for sale by auction in lots leasehold 
property comprised in a single lease, of which they 
were the assignees, subject to a condition that in 
the event of the lots being sold to different pur- 
chasers, which happened, the sale of each lot should 
be by way of underlease for the whole of the term, 
less one day, at an apportioned rent :—Held: not 
a valid excercise of the trust for sale.-—He WALKER 
& OAKSHOTT’S ConTRACT, [1901] 2 Ch. 383; 70 
L. J. Ch. 666; 841. T. 809; 50 W. R. 41. 
Annotation :-——Overd. Re Judd & Poland & Skolcher’s Con- 

tract, [1906] 1 Ch. 684. 

3506. -——.]—-Trustees for sale 
put up for auction five leasehold houses, held under 
one lease, in five separate lots, subject to a con- 
dition that if all the lots were sold at the present 
sale, the purchaser of the largest lot in value should 
execute an underlease for the whole of the term, 
less one day, to the respective purchasers of the 
other lots at an apportioned rent; but that if 
any of the lots remained unsold, which happened, 
‘the vendors will grant to the purchaser or 
respective purchasers of the lot or lots sold such an 
underlease as aforesaid of each of the lots sold ’’ :— 
Held: a valid exercise of the trust for sale.-— 
Re Jupp & POLAND & SKELCHER’S CONTRACT, 
[1906] 1 Ch. 684; 751. J. Ch. 403; 94 L. T. 595 ; 
54 W. R. 513; 50 Sol. Jo. 389, ©. A. 


(6) Price. 

3507. Duty to sell for reasonable price —Attention 
paid to interests of cestuis que trust.] — The 
trustees, bound to a due attention to the interests 
of the children, have the power of selling for such 
price as shall appear to them to be reasonable. 
That expression must be construed, at least in a 
question between the trustees & the cestuis que 
trust, after they have with due diligence examined 
(LORD Epon, C.).—Mor'rLtock v. BULLER (1804), 
10 Ves. 292 ; 32 HK. R. 857. 

Annotations :—Apld. Robinson v. Briggs (1853), 1 Sm. & G. 
18%. Refd. Hill » Buckley (181]), 17 Ves. 394: Merc- 
ditha v. Saunders (1814), 2 Dow, 514; Thomas v. Dering 
(1837), 1 Keen, 729; White v. Cuddon (1842), 8 Cl. & Fin. 
766; Baylics v. Baylies (1844), 1 Coll. 537; Marshall v. 
Sladden ie 7 Hare, 428; Millican v. Vanderplank 
(1853), 11 Hare, 136; Shrewsbury & Hirmingham Ry. 
v Le & N. W. Ry. on 4DoG. M. & G. 115; Sneesby 
v. Thorno (1855), 7 De G. M. & G. 399; Wolley v. Jenkins 
(1856), 23 Beav. 53; Wilson v. Williams (1857), 3 Jur. 
N.S. 810; Sulamon v. Sopwith (1876), 35 L. T. 463; 
Noble v. Kdwardes, Edwardes v. Noble (1877), 5 Ch. D. 
378; Ite Cotton’s Trustecs & School Board for London 

(1882), 19 Ch. D. 624; Thomas v. Wilhams (1883), 24 

Ch. D. 558; Eccl. Comrs. v. Pinney, [1899] 2 Ch. 729. 

Mentd. Wheate v. Hall (1809), 17 Vos. 80; Williams v. 

Ldwards (1827), 2 Sim. 78 ; Wedgewood v. Adams (1844), 

& Beav. 103; Bellringer v. Blagrave (1847), 1 De G. & 

Sm. 63; Wollaston ». Osborn (1853), 20 L. T. O. 8. 274; 

Kastern Counties Ry. v. Hawhes (1855), 5 H. L. Cas. 

3313 Jte Rolling Stock Co. of Ireland, Clack’s Case (1868), 

14 W. It. 986; Burrow v. Scammell (1881), 19 Ch. D. 175; 

Hopcraft v. Hopcraft (1897), 76 L. T. 341; Rudd v. 

Lascelles, [1900] 1 Ch. 815; Sun Bldg. Soc. v. Western 

Suburban Bldg. Soc., {1921} 2 Ch. 83. 


8508. Duty to obtain best price—Trustee selling 
at known inadequate price.|—-OLIVER v. Court, No. 
3028, ante. 

8509. .|—Every trust-deed for sale is upon 
the implied condition that the trustees will use 
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all reasonable diligence to obtain the best price ; 
& that, in the execution of their trust, they will 
pay equal & fair attention to the interests of all 
persons concerned (LEACH, V.-C.).—OrRD v, NOEL 
(1820), 5 Madd. 488; 56 E. R. 962. 


Annotations :—Refd. Baylies v. Baylies (1844), 1 Coll. 537 ; 
Bellringer v. Blagrave (1847), 1 De G. & Sm. 63; Sneesby 


v. Thorne (1855), 3 Eq. Rep. 662; Harper v. Hayes 
1880), 2 De G. KF. & J. 542; Dance »v. ees rit (1873), 
28 Ch. D. 586. 


Ch. App. 906, n.; Dunn v. Flood (1885), 

3510. Trustee not selling by public auction.] 
-—The fact that a trustee for sale by public auction 
or private contract has not promoted competition 
by asking one of two persons proposing to purchase 
by private contract to bid higher before closin 
with the rival bidder :—Held : not to be a groun 
for setting aside or cancelling the contract.— 
HARPER v. HAYES (1860), 2 De G. F. & J. 542; 
31.7. 530; 7 Jur. N.S. 245; 9 W. R. 504; 45 
Ki. R. 731, L. C. 

3511. Power to sell or exchange --Not exercised 
by sale in consideration of rentcharge.]--READ v. 
SuaAw (1807), Sugden on Powers, Sth ed. App. 953. 
Annotation :—Refd. Cowgile v. Oxmantown (1839), 3 Y. & 

C. Kx. 369. 

3512. Agreement to sell for inadequate price— 
Agreement entered into by mistake—tTrustees not 
compelled to perform agreement.|—Trustces not 
to be compelled to perform an agreement entered 
into under mistake, to sell for an inadequate 
consideration.—BrRiInpGER v. RIcE (1819), 1 Jac. 
& W. 74; 37 E.R. 308. 


Annotation :—Apld. Shrewsbury & Birmingham Ry. v. 

L. & N. W. Ly. (1853), 4 Do G. M. & G. 115. 

3513. Trustee improvidently selling—Contract not 
specifically enforced.]—-A contract improvidently 
entered into by a trustee will not be cancelled, but 
the ct. will not execute it.—TURNER v. HARVEY 
(1821), Jac. 169 ; 37 hi. a a a “ = 

i —— .s sbu rnningham . VU 
AW. Wy. sas) f De OM & G15. Mentd. 
Waltors v. Morgan (1861), 3 De G. #. ee : phon 
469; Davis 





4 ’ W. R. VL; 

aoe inolal aaine Teco. (1878), 8 Ch. D. 

v. Ohrly (1898), 14 T. L. lt. 260. 

3514. Trustee refusing to sell—At request of 
party interested—Subsequent sale for smaller price 
—Trustee chargeable with difference.|— Trustees, 
who were directed to sell an estate as soon as con- 
veniently might be after their testator’s death, 
refused, by the desire of one of the parties 
interested, an offer of £6,600 for the estate ; but 
they afterwards sold it for £3,600. The ct. charged 
them with the loss, but gave them their costs, as 
their conduct had not been wilful or perverse.— 
TAYLOR v. TABRUM (18833), 6 Sim. 281; 58 E.R. 
599. 

: —— ‘ry v. F 1859), 28 L. J. Ch. 591. 
td. iota a raves 860), d be GoW. & J.542. Mentd. 


Builey v. Gould (1840), 4 Y. & C. Ex. 221; Nelthorpo v. 
Toueate (1844), 1 Coll. 203; Watts v. Hyde (1846), 2 


Coll. 368 

3515. Test of adequate price—-Marketable value— 
Not valuation.]—Upon a bill filed against trustees, 
charging breaches of trust in selling at an under- 
value :—Held: the marketable value, & not a 
valuation, was the test of adequate price.— 
WILTON v. HILvt (1855), 25 L. J. Ch. 1565; 26 
L. T. O. S. 253; 4 W. BR. 66. 

3516. No evidence of market for property 
sold—Advice of reputable firm of auctioneers.|— 
Testator who died in Sept. 1904, devised & 
bequeathed his residuary estate to trustees 
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PART V. SECT. 7, SUB-SECT. 2.— 
G. (b). 


8509 i. Duty to obtain best price.|— 
Trustees with a power of sale are not 
qnstined in selling portion of the settled 
und to a municipality in consideration 


of a nominal sum, & a covenant to erect 
buildings thereon which will have the 
effect of increasing the selling price of 
the rest of the land, although the 
benefit to the estate will be greater 
than the actual value of the land pro- 
posed to be sold.— Re LoRD’s TRUSTS 


(1898), 19 N.S. W.L. R. (rq) 207 ; 
15 N. S. W. W. N. 118.—AUS. 

8509 ii. .}—It is the duty of a 
trustee for sale to usc all diligence to 
obtain the best price.—GRAHAM v., 
YEOMANS (1871), 18 Gr. 238.——CAN. 
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upon trust for sale with a power of postponement, 
& upon trust out of the rocesda to pay his 
debts, an annuity to his widow, & a yearly sum 
for the maintenance & education of his children. 
Part of testator’s estate was a freehold house, 
let to a tenant for twenty-one years from Sept. 29, 
1898, at a yearly rent of £225, the lease being 
determinable at the tenant’s option at the 
expiration of seven years. The house, which was 
subject to a mtge. for £3,500, was valued for pro- 
bate at £4,100, the trustees having accepted that 
valuation from the beneficiaries’ solr., who had 
some knowledge of property in the district. In 
Jan. 1905, the trustees, on the advice of a firm of 
auctioneers & estate agents, whose manager, though 
not a qualified valuer, had viewed & reported on 
the house, offered to sell the house to the tenant 
for £4,000, but this offer, as well as another to 
sell for £3,700, was refused by the tenant, who, 
however, offered to purchase it for £3,000. The 
trustees, who had heard that the tenant was 
likely to exercise his option to determine the 
lease & had obtained a further report that the 
property had considerably deteriorated in value 
since the date of the lease, agreed, after taking 
the advice of counsel, to accept the tenant’s offer, 
& a contract was cntered into in Feb. 1905. 
Tn an action by the beneficiaries, who impeached 
the contract on the ground that the price was 
grossly inadequate, & that the trustees had not 
taken steps to ascertain the best price obtainable 
for the property, & that the trustees had not 
informed them of the existence of the negotiations : 
—Held: there was no obligation to consult the 
beneficiaries’ solr., & the trustees having acted on 
the advice of a firm of high reputation, & 
there being no evidence that there was any market 
for such a house at a higher price or at any price, 
the contract could not be impeached.—-GROVE v. 
SEARCH, GRIFFIN v. SEARCH (1906), 22 T. I. R. 
200. 


3517. Trustees with absolute power of sale— 
Trustees may fix reserved price.|—Trustees of an 
absolute power for the sale of property may fix 
« reserved price for il.—RNe PEYTON's SETTLEMENT 
(1862), 30 Beav. 252; 31]. J. Ch. 440; 67. 7. 
883; 8 Jur. N.S. 453; 10 W. RR. 515; 54K. R. 
885. 

8518. Preference of cestui que trust—Cannot out- 
weigh judgment of trustees.|—Decfts. were exors. 
& trustees, with a direction to them to dispose of 
a business with all convenient speed. Two 
offers, nearly the saine in terms, were made to 
them for its purchase; the one by Z., a person 
who had assisted testatrix in the management of 
the trade; the other by a stranger. Pltf., who 
was the sole cestui que trust under the will, was 
strongly in favour of the latter, & urged its 
acceptance upon defts., who, however, within 
three weeks of the death of testatrix, & without 
making further inquiries, or other attempts to 
find a purchaser, agreed to sell it to Z. Pltf. filed 
his bill, alleging inadequacy of price, & overhaste, 
& imprudence, with some general allegations of 
bad management; but not imputing mala fides 
or dishonest intentions:—J/eld: the trustees 
could not be made liable, but must have their 
full costs out of the estate. 

The judgment of the cestui que trust cannot be 
set up against that of the trustees, for it is in them 
that testator has reposed confidence.—SELBY v. 
Bowre (1863), 2 New Rep. 2; 8 lL. T. 372; 9 
Jur. N.S. 425; 11 W. R. 606, L. JJ. 

$519. Sale in consideration of fee-farm rent.]— 
Re Jackson, JACKSON v. JACKSON (1900), 44 Sol. 
Jo. 573. 
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Sale at inadequate price as breach of trust.J— 
See Part VII., Sect. 1, sub-sect. 7, post. 


(c) Joint Sale. 

See, 2n0w, Trustee Act, 1925 (c. 19), ss. 12, 24. 

38520. Validity of joint sale—-Depends on parti- 
cular circumstances—Life estate & settled rever- 
sion.]|—A reversion in fee expectant on a life 
estate, was settled in strict settlement, & the 
trustees were empowered, at any time thereafter, 
with the consent of the tenant for life under the 
settlement, to sell or exchange the lands for other 
Jands, in fee in possession. The tenant for life 
in possession, together with the tenant for life 
under the settlement & the trustees, by their 
agent, sold the estate for one entire sum. The 
purchaser objected that the power of sale could 
not be exercised until the reversion came into 
possession, but waived all other objections :— 
Ifeld:; the power was well exercised, & the pur- 
chaser, having waived all other objections, must 
agree, with the vendors, as to the apportionment 
of the purchase money between the life estate in 
possession & the reversion, or that the apportion- 
ment must be made by the master.—CLARK v. 
SEYMouR (1834), 7 Sim. 67; 58 HK. R. 762. 
Annotations : ~Apld. Redo rv, Oakes (1863), 32 Beav. 555. 

oe 4 De G. J. & Sm. 505.) Refd. Ae Podder’s Setthmt. 

1854), 3 Wy. Rep. 157. 

3521. — — Must be beneficial—Sale of 
trust property with property not subject to trust.]— 
There is no general rule positively forbidding 
trustees to sell trust property conjointly with 
other property not subject to the trust, where the 
conjunction is beneficial & the proportion of the 
purchase-money attributable to the trust property 
admits of satisfactory ascertainment.—REDE v. 
OAKES (1804), 4 De G. J. & Sm. 505; 5 New Rep. 
209; 341. 3.Ch. 145; 11 L. 1. 549; 10 Jur. N.S. 
1246; 13 W. R. 303; 46 FE. R. 1015, L. JJ. 


Annolutions :— Consd. Hiatt v. Hillman (1871), 25 Ll. 1. 65; 
Re Cooper & Allen’s Contract for Sale to Harlech (1876), 
4 Ch. D. 802; Morris v. Debenham (1876), 2 Ch. D. 540. 
Refd. Dance v. Goldingham (1873), & Ch. App. 902; 
Tolboun uv. Sheard (1877), 56 Ch. D. 19; Dunn o. Flood 
(1885), 28 Ch. D. 586. Mentd. Barclay v. Messenger 
(1874), 43 lL. J. Ch. 449. 


3522. -—— ---- - —~- —-—.| - It is the duty of 
{trustees who, having a trust or power to sell the 
trust property, join with the owner of another 
property in selling both properties together, (1) to 
see that such a mode of sale is beneficial to their 
cestuis que trust; (2) to see that their share of the 
purchase-money is apportioned before the com- 
pletion of the purchase, & to obtain payment of 
such apportioned share ; (3) to apportion the share 
themselves, taking care to act under proper advice. 

(4) In all cases you must see that there are not 
conditions of sale applicable to other property 
not subject to the trusts, which damage the value 
of the trust property for the purpose of sale 
(JESSEL, M.R.).—/te COOPER & ALLEN’S CONTRACT 
For SALE TO HARLECH (1876), 4 Ch. D. 802; 46 
L. J. Ch. 133; 35 L. T. 800; 25 W. R. 301. 


Annotations :-—Generally, Mentd. Wolverton v. A.-G., 1898) 
A. C. 535; Nortbumberland v. A.-G., [1905] A. C. 406; 
A.-G. v. Assheton-Smith, (1924) 2 K. B. 25. 


3523. ——- - Sale of properties subject to 
distinct trusts.|—(1) A  messuage belonged to 
testator, who devised his real estate in trust for 
sale. An adjoining messuage was vested in the 
trustees of his settlement upon trust for sale, & 
the purchase-money, subject to the payment of 
definite sums, belonged to testator’s estate. Under 
a decree for administering testator’s estate the two 
messuages were put up for sale together in one 
lot, & it was provided that the purchase-money 
should be paid into ct. to the credit of the cause, 
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Sect. 7.—Powers as to real estate and chattels real 
Sub-sect. 2, Ci. (c) & (d) ; sub-sects. 8,4, 5,6 & 7. 


‘‘ The proceeds of the sale of testator’s real estate.’ 
The trustees of the settlement had obtained 
liberty to attend the t eapeet i as to the sale. 
The purchaser objected to the title on the ground 
that the two properties were sold together for one 
lump sum, without any provision for apportioning 
it, & that it was to be paid into ct. in a suit un- 
connected with the settlement :—Held: this 
objection was not sustainable, for the ct., having 
the money in its custody, would see it properly 
applied. 

(2) he ct., for the satisfaction of the purchaser, 
ordered that the purchase-money should be 
apportioned, & the part apportioned to the settled 
messuage paid into ct. to a separate account.— 
CAVENDISH U. CAVENDISH (1875), 10 Ch. App. 
319; 383 L. T. 219; 23 W. R. 313, L. JJ. 


Annotations :-—4As to (1) Apld. Re Cooper & Allen’s Contract 
for Sale to Harlech (1876), 4 Ch. D. 802; Morris v. 
Debenham (1876), 2 Ch. D. 540. Refd. Tolson v. Sheard 
er aa age red oA) Apid. Morris a Devennar 

»)s « J). 040. Generally, Refd. Itawlin ‘: 
Miller (1875), 1 Ch. D. 52, e i ca 


3524. — --—- —-~ ———.]|—TOLSON v. SHEARD, No. 
3370, ante. 
525. —-— —--—- Sale by trustee & lessee of trust 


property.|—-A trustee having a discretionary trust 
for sale of real estate under a will at such price as 
he should think reasonable, with power to post- 
pone the sale, leased the property for thirty years 
with the concurrence of the beneficiaries. Before 
the lease expired the property was put up for sale 
by the lessce & the trustee conjointly, the facts 
being disclosed by the particulars of sale, & a sale 
having been effected, the purchase-money was 
apportioned between the two intcrests according 
to the valuation of a skilled valuer :—Held: the 
purchaser was not entitled to insist on the con- 
currence of the beneficiaries on account of the 
valuation not having been made before the sale.— 

Morris v. JYEBENHAM (1876), 2 Ch. D. 540; 34 

L. T. 205; 40 J.P. 506; 24 W. R. 636. 

Annotations :~—Apld. Re Cooper & Allen’s Contract for Sale 
to Harlech (1876), 4 Ch. D. 80%. Refd. Tolson v. Sheard 
(1877), 6 Ch. D. 19. 

3526. Apportionment of purchase-money—Ap- 
portionment by court.]|—CLark v. Seymour, No. 


3520, anle. 





3527. —— -|—-CAVENDISH v. CAVENDISH, 
No. 3523, ante. 
3528. Proper apportionment must be clearly 





ascertainable.|—-REDE v. OAKES, No. 3521, anfe. 

3529. Duty to trustees to see to proper ap- 
portionment.|—Iie CoOvER & ALLEN’S CONTRACT 
FOR SALE TO HARLECH, No. 3522, ante. 

3530. Whether purchaser entitled to insist 
upon apportionment.|—By a mtge. dated in 
1860, certain lands were granted to A. & B. to 
secure a sum of moncy declared by the mtge. deed 
to have been advanced by them on a joint account. 
A power of sale was given to the mtgees. in default 
of payment of the money at the time appointed, 
& it was declared that. upon any sale, the receipt 
or receipts in writing of A. & B., or the survivor of 
them, or the executors or administrators, of such 
survivor, their, her, or his assigns, should be 
sufficient discharges to the purchasers, & it was 
further declared that the power of sale might be 
exercised by any person or persons who for the 
time being should be entitled to receive & give 
discharge for the moneys for the time being due 
and owing on the security of the mtge. By a 








memorandum of even date it was declared by A. | 


& B. that the mtge. money belonged to them in 
certain specified proportions. Subsequently A. 
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& B. respectively assigned their respective shares 
in the mtge. money to separate sets of trustees on 
different trusts, & these trustees collectively sold 
part of the property under the power of sale in 
the mtge. On a summons taken out under 
Vendor & Purchaser Act, 1874 (c. 78), by the 

urchaser, who contended that he was entitled to 

ave the purchase-money apportioned & to 
separate receipts from the two sets of trustees :— 
Held: the money paid by the purchaser did not 
represent mtge. money, but was the price to be 
paid to persons who had the power of sale, & the 
joint receipt of all the trustees would be a good 
discharge to the purchaser.—Re ParkER & 
BEECH’s CONTRACT (1887), 56 L. J. Ch. 358; 56 
L. T. 95; 35 W. R. 353, C. A. 

(d) Depreciatory Conditions. 

See, now, Trustee Act, 1925 (c. 19), s. 13. 

3531. Sale must not be prejudiced by conditions— 
As to root of title.|— By a deed of the year 1858, 
Jands were conveyed to trustees on the usual 
trusts for sale. The trustees were unable to find 
a deed of 1819, through which the conveying 
parties to the deed of 1858 derived their title ; 
& put up the lands for sale by auction under a 
condition that the title should commence with the 
deed of 1858, & that no earlier title should be 
called for except at the purchaser’s expense. 
The lands were sold at the auction, the object of 
the condition being explained in the auction room. 
A suit to restrain completion was instituted by one 
of the cestuis que trust against the trustees & the 
purchaser. Some time after the institution of the 
suit, the deed of 1819 was found :—AHeld: this 
condition was calculated to depreciate the pro- 
perty at the auction, & was inserted without any 
reasonable ground; the ct. would, at the suit of 
w cestui que trust, restrain the purchaser from com- 
pleting the salee—DANCE v. GULDINGHAM (1873), 
8 Ch. App. 902; 42 L. J. Ch. 777; 29 L. T. 166 ; 
38 J. P. 164; 21 W. KR. 761, L. JJ. 
Annotations ; —Consd. Dunn v. Flood (1885), 28 Ch. D. 586. 

Refd. Grove v. Search, Griffin v. Search (1906), 22 T. L. R. 

290. Mentd. Melbourne Banking Corpn. v. Broughain 

(1882), 7 App. Cas. 307, 

3532. — Conditions attached to property sold 
jointly with trust property.|—Re CooPpER & 
ALLEN’S CONTRACT FOR SALE TO HARLECH, No. 
3522, ante. 

3533. As to underleases.|—Trustces for 
sale sold by auction certain leasehold properties. 
One of the conditions of sale stipulated that no 
objection should be made if any lease was an 
underlease, or that the premises were held on the 
same lease with other property, or that the same 
were liable to superior rents or covenants. A 
purchaser objected to this condition as depreci- 
atory :—Held: the solr. who prepared the con- 
ditions should have ascertained whether the 
leases were underleases or not; there should have 
been a statement of fact as to each lot, & not, as 
this was, a statement which might apply to any 
of the lots; & this was a depreciatory condition, 
& ought not to have been inserted by trustees.— 
Re RAYNER’s TRUSTENS & GREENAWAY (1885), 
53 L. T. 495. 

3534. ——— As to existing tenancies & restrictive 
covenants.] Trustees for sale under a will put up 
for sale by auction certain lands in numerous 
small lots, with conditions providing (inter alia) 
that the title should commence with the con- 
veyance to testator ten years before ; that every 
recital in any abstracted document should be 
conclusive evidence of the fact stated; & that 
the lots were sold ‘‘subject to the existing 








| tenancies, restrictive covenants, & all easements & 
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quit rents, if any, affecting same,” & that the 
purchasers were to indemnify the vendors against 
the breach of any restrictive covenants contained 
in the abstracted muniments of title. The sale 
was made also subject to certain general conditions 
restricting the occupation of the land. The 
abstracted documents contained no other restric- 
tive covenants than those comprised in the general 
conditions ; & the vendors stated that they knew 
of no other restrictive covenants, & of no existing 
tenancies, easements or quit rents affecting the 
property :—Held: the condition as to existing 
tenancies & restrictive covenants was depreciatory. 
-——~DUNN v. FLoop (1885), 28 Ch. D. 586; 54 
L. J. Ch. 370; 52 L. T. 699; 383 W. R. 315; 1 
T. I. BR. 206, C. A. 


Annotation :—Mentd. Re Hollis’ Hospital & Hague’s Con- 
tract, [1899] 2 Ch. 540. 


SUB-SECT. 3.—SEVERANCE OF MINERALS. 
See EXxecutrors, Vol. XXIV., pp. 577, 578, 
Nos. 6136-6138 ; Mines, Vol. XXXIV., pp. 636, 
637, Nos. 328-349. 


SUB-SECT. 4.—PAYMENT OF ANNUITIES. 


Sce RENTCHARGES & ANNUITIES, Vol. XXXIX., 
pp. 145 -153, Nos. 398-457. 


Sus-secrT. 5.—TIMBER. 
See AGRICULTURE, Vol. II., pp. 90-93. 


SUB-SECT. 6.—-MORTGAGES., 


See MorrGaaar, Vol. XXXV., pp. 280-285, 
Nos. 343-381. 


SuB-SECT. 7.— RAISING MONEY FOR PAYMENT 
OV CHARGES. 


See, now, Trustee Act, 1925 (c. 19), ss. 16-18 ; 
Administration of Estates Act, 1925 (ec. 23), 
ss. 36-39, 56, Sched. JI. 

3535. Trust to raise money—Whether land dis- 
charged when money raised— Money misapplied by 
trustees.] Land scttled in trust to pay debts is 
discharged as soon as the moncy is raised, though 
misapplied by the trustees.--ANON. (1689), 1 


Salk. 153; 91K. &. 141. 
Annotation : -~Expld. Gugelman v. Duport (1738), West 
temp. Hard. 577. 


3536. ——— —~-.|—D. by her will devises 
an estate to her grandson, upon condition that he 
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first paid to her granddaughter £1,000 at the age 
of twenty-one, or marriage, & charged the estate 
therewith, & empowered her exor. to raise the same 
out of the rents & profits of the estate & to keep 
the same in his own possession till it should be 
paid, & in the meantime to pay her interest to 
commence after the payment of a mtge. debt upon 
the estate; the exor. entered into possession of 
the estate, & received sufficient rents & profits 
to pay off the mtge. & the portion; but died 
insolvent without having satistied the portion :— 

Held: the estate was not discharged from the 

portion by the receipt of the exor. but the portion 

with interest was to be raised by sale or mtge. of 
the estate.—GUGELMAN v. DuporT (1738), West 

temp. Hard. 577; 25 BK. R. 1093, L. C. 

35387. Money raised out of profits.|— 
Where lands are devised to trustees to raise moncy 
for several purposes, & they raise the money 
out of the profits, the land is thereby discharged, 
& the persons concerned must resort to the trustees. 
—JUXON v. BRIAN (1700), Prec. Ch. 1433; 24 
E. R. 69. 

3538. Discretionary power to raise maximum 
sum—Maximum sum must be raised.|—Youna 
v. YOUNG (1837), 1 Jur. 840. 

3539. To liquidate debts in discretion 
of trustees—Refusal to raise money without 
sanction of court—Discretion as to creditors not 
abandoned.}|—Testator directed his trustees to 
raise, by mtge. of all or any part of his devised 
estate, any sum or sums of money, not exceeding 
£20,000, & to apply the same in liquidation of 
such of the debts, ete., of (. S. D. M., as to them 
should seem expedient or proper. ‘The trustees 
having refused to raise the moncy without the 
sanction of the ct., suits were instituted by the 
creditors & trustees, respectively, for the purpose 
of obtaining the benefit of the trust, & obtaining 
the sanction of the ct. to the raising of the money : 
—RHeld: (1) the trustees had not, by their refusal 
to raise the money without the sanction of the ct., 
abandoned their power of selection among the 
creditors; (2) the power of selection among the 
creditors was not confined to debts in existence at 
the death of the testator ; (3) debts which, at the 
time of the testator’s death, were barred by 
Stat. Limitations, were excluded from the benefit 
of the trust.— JOEL v. MiLis, LIERVEY v. MILLS 
(1861), 30 T.. J. Ch. 8543 3 L. 7. 882 5 7 Jur. N.S. 
389; 9 W. KR. 298. 

Annotations :—As to (1) Apld. Re Landon’s Trusts (1871), 
MY i ae 370. Distd. Re Nettilefold’s Trusts (1888), 59 
3540. How created —Direction to raise lega- 

cles out of the “rents & profits.’’?]—A direction to 

raise legacies out of the “ rents & profits” of a 

real estate is a charge on the estate itself, & 

empowers the trustees to raise the money on it.— 
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PART V. SECT. 7, SUB-SECT. 6. 

h. Power to mortyage—Necessity for 
concurrence of all trustees.)—CooreER v. 
COMMERCIAL BANKING Co. OF Syp- 
eo 20 N. S&S. W. iq. 75; 16 


. W. W. N, 5.—AUS. 

k. Whether duty to ascertain 
powers of possession on default wn pay- 
ment.J}—Trustecs when lending trust 
moneys upon mtge. security of real 
estate are not obliged to ascertain 
whether, upon default of payment of 
interest under the mtge., they could 
get such interest out of the mtge. 
security by entering into possession 
thereof.——BRADFORD v. AITKEN (1900), 
26 V. L. R. 314.—AUS. 

l —— Farm comprising also con- 
ditionally leased & annually leased 
lands.}—Re DAVIS, TUXFORD v, DAVIS 
(1906), 7S. R. N.S. W. 713) 23 


J.—VOL. XLII. 





N.S. W. W. N. 237.—AUS. 

m. ---— Direction of cestut que trust 
— Application of mortgage money. | 
PLACE v. SPAWN (1859), 7 Gr. 406.— 
CAN. . 

n. To nay expenses of carrying 
on testator’s business.) — LONDON & 
CANADIAN LOAN & AGENCY Co. v. 
WALLACE (1884), 8 O. R. 539.—- CAN. 

QO. .]}— Where a testator, 
who has been in the habit of carrying 
on business by means of moncy 
borrowed on mtge. of his real estate, 
by his will gives his estate to trustees, 
upon trust, expressed in a general 
direction, to continue his business as 
theretofore carried on by himself, his 
trustees are entitled to ee the 
estate, if it is needful so to do, in order 
to enable them to carry on the business. 
—Forsytn v. MCGILL (1895), 13 N. Z. 











p. — -- Vt hether charge or lien created.) 
—A trustee who is cmpowered to 
borrow money upon intge. of real 
estate, “ or upon any other securities,’ 
does not create any charge or Jien on 
the trust property by giving his pru- 
missory note, signod by him as trustce, 
for money borrowed for the purposes 
of the estate but misapplied by him.— 
Vroom v. CONNOR (1894), 32 N. B. It. 
565.—CAN. 


PART V. SECT. 7, SUB-SECT. 7. 

q. Power of court—T'o authorise sale 
of property to rebuild property condemned 
by local authority.) — Ite BURDEKIN, 
BURDEKIN v. BURDEKIN (1902), 2 
8. hk. N.S. W.76; 19 N.S. W. W.N, 
149.—AUS. 

r. To pay off prior incumbrances. } 
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Sect. 7.—Powers as to real estate and chattels real: 
Sub-sects. 7,8 & 9.] 


LONDESBOROUGH (LORD) v. SOMERVILLE (1854), 
19 Beav. 295; 23 L. J. Ch. 646; 52 E. R. 363. 
Annotations :—Mentd. Scholefield » Redfern ete 2 

Drew. & Sm. 173; Freman v. Whitbread (1865), L. R. 1 

Kq. 266; ulkeley v. Stephens, [1896] 2 Ch. 241. 

3541, Whether sale or mortgage autho- 
rised.|—LINGON v. FoLey (1674), 2. Cas. in Ch. 
205; 22 I. R. 912. 

Annotations :—Apld. Allan v. Backhouse (1813), 2 Ves. & B. 
65. Refd. Metcalfe v. Hutchinson (1875), 1 Ch. D. 591. 
3542. .|— Brisco v. BANBURY (LADY) 

(1676), Freem. Ch. 309 ; 1 Freem. K. B. 309; 22 

K. R. 123813 sub nom. Bisco v. BANBURY (EARL), 1 

Cas. in Ch. 287, L. C. 

Annotations :—Mentd. Mertins v. Jolliffe (1756), Amb. 311; 
Jones v. Smith (1841), 1 Hare, 43. 

3543. .|—Trustees to pay debts may 
fairly raise by sale or mtge. without waiting for 
a decree, no suit being instituted.——Bati (KARL) 
v. BRADFORD (EARr) (1754), 2 Ves. Sen. 587; 
28 E.R. 374, L. C. 


Annotations :—Refd. Morse v. Tucker (1846), 5 Hare, 79. 
Mentd. Armstrong v. Storer (1846), 9 Beay. 277. 


3544. -—Under a trust for sale of 
real estate in a settlement by which a trustec was 
directed to apply the proceeds in paying off 
certain incumbrances upon the settled estate, 
as well as upon other family estates, the ct. held 
that the trustee might raise such sums as might 
be necessary by mtge. of the estates.—ORFORD 
(KARL) v. ALBEMARLE (KARL) (1848), 17 L. J. Ch. 
396; 12 Jur. S11. 

3545. .|—A., the devisee in fee of real 
estates, subject to a trust to raise £6,000 for B., 
which testator directed, in the event of B.’s death 
without children, to sink into the residue of his 
personal estate & to go to A., on his marriage 
conveyed the estate to the trustees of his mariage 
settlement, subject to the trust to raise the £6,000, 
& died, living B. On B.’s death without children, 
the representatives of A. filed a bill to establish 
the charge :~ Held: under the circumstances it 
had merged in the inheritance.—JOHNSON  v. 
WEBSTER (1854), 4 De G. M. & G. 474; 3 Eq. 
Rep. 99; 24 L. J. Ch. 300; 24 L. T. O. S. 178 ; 
1 Jur. N.8S.145; 3W.R. 84; 43 E.R. 592, LC. 


Annotations :- Folld. Re Somersct, Thynne v. St. Maur 
(1886), 55 L. T. 753. Refd. Pears v. Weightman (1856), 
2Jur. N. 8. 586; Williams v. Pinekney (1897), 67 L. J. Ch. 


34; Price v. John, {1905} 1 Ch. 744; Derry v. Sanders 


(1919), 88 L. J. K. B. 410. Mentd. Re Tasker, Hoare v. 

Tasker, [1905] 2 Ch. 587. 

3546. - -- - —.|—Testator devised real estate 
to trustees upon trust (inter alia), to lease the same, 
& pay the rents thereof to his daughter for her life, 
for her separate use, without power of anticipation, 
& after her decease to the use of her appointees 
by will, & in default of such appointment, to the 
use of her right heirs. He also charged the 
estate with £700, to be paid to his granddaughter 
when she should attain twenty-one. The trustecs 
sold the estate under an order of the ct.: the 
purchaser objected to the title, on the grounds 
that they had no authority under the will to sell, 
& that they could not bind the contingent 
equitable interests in the property. On a motion 
for payment by the purchaser of his purchase- 





























-—SPROATT v. ROBERTSON (1879), 26 Gr. 
333.—CAN, 


t. ———- ——.]-—-GoORDON v. GORDON 
(1885), 11 O. R. 611; affd. (1886), 12 b 
oO. R, 593.—CAN. 





a. —— ——.]— Trustees of 
estate, with re 


to mtge. for the purpose of paying a  N. 


part of a prior incumbrance thereon 
with a viow to saving the property from 
foreclosure.—J’e VANSICKLE & MOORE 
(1892), 22 O. R. 560.— CAN 

; To authorise raising money 
—To defray cost of improvements. ]-— 
Iie MACKAY (DECEASED), MAOKAY ®. 
power of sale, had power MACKAY, [1928] N. Z L. R. 185.— 
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money into ct. :—-Held: the trustees had power 
to bind the contingent interests, & the purchaser 
must pay in his purchase-money accordingly.— 
EIDSFORTH v. ARMSTEAD (1856),2 K. & J. 333; 
25 L. J. Ch. 237; 26 L. T. O. S. 828; 69 E. R. 
809; sub nom. KITESFORD v. ARMSTEAD, 4 W. R. 279. 

3547, .j|—A prohibition against raising 
a charge by sale :—Held: also to prevent its being 
done by mtge. 

Devise of real estates to trustees in fee, upon 
trust, ‘‘ out of the rents, issues, & profits ’’ thereof, 
to pay two annuities ‘‘ & by the same ways & 
means, or by such other ways & means, except 
a sale or sales as they may think proper, to levy 
& raise’ sufficient to pay off the charges on the 
estate, & subject to the trusts aforesaid, to A. for 
life, with remainders over :—Held: the trustees 
could not raise the charges either by sale, by 
mtge., or by leases on fines, but they must be raised. 
out of the rents & the profits of timber & mines, 
the trustees exercising a discretion, so as not to 
exhaust the whole income, & leave nothing for the 
tenant for life.—BENNETT v. WYNDHAM (1857), 23 
Beav. 521; 53 E.R. 205; sub nom. BENETT Vv. 
WYNDHAM. 20 J.. T. O. S. 188; 3 Jur. N.S. 11438 ; 
5 W. f. 410; subsequent proceedings (1862), 4 
De G. F. & J. 259, I. JJ. 

Annotation :—Refd. Re Allan, Havelock v. Havelock (1881), 

17 Ch. D. 807. 








3548. --—  Dfiscretion of trustees.]|—-By 
an indenture of settlement, certain estates con- 
sisting of a mansion house & other premises were 
limited to the use of trustees for a term of one 
thousand years without impeachment of waste 
save only the cutting of ornamental timber, & 
subject to the term to the use of the settlor for 
life without impeachment of waste save as afore- 
said, then to the use of B. & his assigns for life 
without impeachment of waste save as aforesaid, 
with divers limitations over. The trusts of the 
term were in the first place by cutting & felling & 
selling & converting into money all or any part 
or parts of the timber standing & growing on the 
said lands which should be of full & ripe growth 
& not ornamental to the mansion or pleasure 
grounds attached thereto or any of the views or 
prospects of the same, of which timber it was 
declared that enough of the most ornamental 
should always remain to preserve the beauty 
of the place unimpaired, or by demising, mort- 
gaging or selling the premises comprised in the 
term or any part or parts thereof save & except 
the mansion house & certain other premises therein 
mentioned or by all or any of the ways & means to 
levy & raise the sumn of £10,000 for the settlor, 
& after the death of the settlor in like manner to 
levy & raise two sums of £10,000 each for other 
parties :—Held: upon the equitable construction 
of the trust of the term, the trustees had a dis- 
cretionary power to enter on the estates & cut fit 
& proper timber & apply the proceeds in discharge 
of the sums directed to be raised, & the ct. would 

rotect them in the exercise of that power, there 
bane an absence of all mala fides or of any wanton 
or unreasonable exercise of their discretion.— 
KEKEWI1CU v. MARKER (1851),3 Mac. & G. 311; 
217.. J. Ch. 182; 17 LL. T. O.S. 193; 15 Jur. 687 ; 





c. Liability of estate.)|—-Where a 
will does not, either expressly or 
impliedly, give power to the exors. to 
borrow money the estate is not legally 
Hable to a person who has lent money 
to the exors. for the purpose of paying 
off debts of the estate.—Re BREOCKEN- 
RIDGE EsSTATS (Alta.), [1918] 3 W. W. R. 


803.—CAN. 


Part V.—PoweErs AND DISCRETIONS OF TRUSTEES. 


42 H.R. 280, L. C.; revsg. 8. C. sub nom. MARKER 
v. KEKEWIOH ( ee phe Hare, 291. 
Ons :— ‘. v. Oxford (1851), 5 De G. & 

Bm.156. Refd. Re Bute, 

196 ; Dash eeod v. Magulac (1351) 60 io ch ae 

3549, -~~ —.J—Re Ocock, PALMER v. 
ANDERSON (1896), 40 Sol. Jo. 210. 

3550. Reciprocal duties of trustees & cestuis que 
trust—Where necessity to raise money arises.|— 
MARSHALL v. SLADDEN, No. 3453, ante. 

3551. Power to pay annuity out of “rents or any 
other moneys ’’—Construction of ‘* other moneys *” 
Annuity payable out of income.]—By a trust 
deed the trustees were empowered, by sale or mtge. 
of the trust estates, to pay specified debts, & 
secondly, the mtges. on the trust estates, with a 
direction, “‘ out of the rents or any other moneys 
held by them upon the trusts of the deed,” to pay 
an annuity to A. until the mtges. should be paid 
off :——-Held: upon the import of the whole instru- 
ment, that “ other moneys ”’ had reference to those 
ejusdem generis, & the annuity was payable out of 
income only.—CLIFFORD v. ARUNDELL (1860), 1 
De G. F. & J. 307; 45 K. RR. 378, L. C. 

3552. Trust to pay debts or gross sum out of rents 
& profits—Primé facie a charge on corpus.]—A 
trust to pay debts or a gross sum out of rents & 
profits is primd facie a charge on the corpus. 

Testator, by will dated Feb. 26, 1865, gave 
real & personal estate to a trustee to receive the 
“rents & profits,” & retain out of the ‘ rents & 
profits ’’ £10 yearly while acting as trustee, & 
then directed his debts to be paid out of his 
“rents & profits,’ & after his debts had been 
paid he directed him to pay out of his ‘‘ rents & 
profits ’’ £500 to a Iegatee by five yearly payments, 
& that the “remainder of the rents & profits” 
should be divided between A., B., (. & TD. for life, 
with remainder to the children of A., H., & C., & 
in default. of children he directed his trustee to 
pay to EK. the yearly income of his aforesaid real 
& personal estates for his life, with remainder to 
his children, & in default of E.’s issue, gave ‘‘ the 
whole of his real & personal estate’? to X. 
Testator died in 1871. The personalty proved 
insufficient :—Held: the debts were charged on 
the corpus of the real cstate.— METCALFE v. 
HUTCHINSON (1875), 1 Ch. D. 591; 45 L. J. Ch. 210. 
Annotations :—-Consd. Fee Greon, Baldock v. Green (1888), 








40 Ch. D. 610. Apld. Ie Bailey, Bailey v. Dale (1899), 
43 Sol. Jo. 549. 
35538. -|-—Fte BATLEY, BAILEY v. DALE 








(1899), 43 Sol. Jo. 549. 
Power to raise money for payment of portions.|— 
See, generally, SETTLEMENTS, Vol. XL., pp. 597- 
4, 


SUB-SECT. 8.— INSURANCE. 
Settled property.|—Scec SETTLEMENTS, Vol. X1.., 
pp. 680-681, Nos. 2158-2171. 
—— Heirlooms.|— Sce SETTLEMENTS, Vol. X1.., 
p. 795, No. 3241. 


SuB-sEcT. 9.—REPAIRS AND IMPROVEMENTS. 

See, generally, LAND IMPROVEMENT, Vol. XXX., 
pp. 275-296. 

3554. Exercise of express power—Expenditure 
must be necessary.]|—Charges by trustces for 
money laid out in luxuries under colour of main- 
tenance & for money unnecessarily expended in 


PART V. SECT. 7, SUB-SECT. 9. devised hotel 


35641, Hzercise of express power 
Rebutiding.|—Testator, by his will, 


remises at H. & other 
lands to trustees for the benefit of 
one of his children ; 
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pulling down & rebuilding a house disallowed.— 
BRIDGE v. BROWN (1848), 2 Y. & C. Ch. Cas. 181 ; 
63 E. R. 79. 

Annotation :—Mentd. Goldstein v. Salvation Army Assce. 

Soc., [1917] 2 K. B. 291. 

8555. -——- Draining & fencing.] —- Trustees 
under a will of real estates, the surplus rents & 

rofits of which, during minority, etc., were to be 
invested in the purchase of other real estates, to 
go as the devised estates, expended very large 
sums of the surplus rents & profits in repairing 
houses, building houses, draining & fencing farms, 
& other similar improvements :—Held : they were 
entitled to be allowed those sums in their dis- 
charge ; the will containing this gencral direction, 
during minority, etc., ‘‘ that the trustees or 
trustee, for the time being, of the same term, do 
& shall, generally, superintend the management 
of the same manors, hereditaments, & premises, & 
appoint such stewards, baililfs, agents, & collectors, 
& with such salaries as they shall think proper,” 
etc.—BowEs v. STRATHMORE (1843), 8 Jur. 92. 
, —— .|-—Testator devised his estates, 
in trust, after deducting out of the rents, taxes, 
repairs, ‘‘ improvements,” ctc., & ‘all other 
necessary outgoings,” to divide the surplus between 
A. & other persons for life :—Held: an expendi- 
ture for new farm buildings, etc., not stated to be 
with a view of improving the rents or to secure the 
continuance of the old tenants, was not within the 
term improvements. WALPOLE ¢. BOUGHTON 
(1850), 12 Beav. 622 ; 50 E.R. 1198. 
Annotation -—Apld. Re Stamford & Warrington, Payne v. 

Grey, [1916) 1 Ch. 104. 

3557. — .|--Re LESLIE’s SETTLEMENT 
Trusts, No. 8080, ante. 

3558 Repairing houses.] —- BoWEs  v. 
StRATHMORE, No, 3555, anle. 

3559. -~ Right to borrow money therefor.] 
—Testatrix devised all her real estate to trustees 
upon certain trusts, & empowered them to lay out 
the rents thereof in repairing a certain dwelling- 
house, part of the real estate, & in erecting & 
making such alterations & additions thereto aa 
they might think fit :-- Held: the trustees had no 
power to borrow money for repairing the house.— 
FAZAKERLEY v. CunsHaw (1871), 24 L. T. 7733 
19 W. R. 793. 

3560. Building houses.) — Bowes v. 
STRATIUMORE, No. 3555, ante. 

3561. - .|-—-Under a trust to expend 
money in the improvement of estates by the 
erection of farmhouses & outbuildings, the ct. 
made a declaration that the erection of cottages 
required for agricultural labourers employed upon 
the farms would be a due exccution of the trust.— 
Rivers (Lorp) 7. Fox (1853), 2 Eq. Rep. 776. 

3562. ———,|-—Re Lesiin’s SETTLEMENT 
Truats, No. 3030, ante. 

3563. Mansion house.] — Testator 
directed his trustees to erect a mansion house & 
suitable offices fit. for the residence of the owner of 
his estates, which were worth about £15,000 per 
annum, on some convenient spot :—Held: under 
this direction the trustees were empowered to lay 
out a garden & pleasure grounds around the 
mansion, in addition to the house & offices, in 
such manner as the master should direct.— 
LOMBE v. STOUGHTON (1849), 17 Sim. 84; 18 
L. J. Ch. 400; 13 L. T. 0. S. 308; 60 EH. R. 1059. 

3564. Rebuilding.|—Bripce v. Brown, 
No. 3554, ante. 
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death he pwiled down the ter 
portion of the hotel with the intention 
of rebuilding} dwelling house for 
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but before his 
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Sect. 7.— Powers as to real estate and chattels real: 
Sub-sect.9. Sect. 8. I 
3565. -]—P. by his will, directed his 


trustees to stand possessed of a share of his resi- 
duary personalty upon the same trusts for the 
benefit of his son C., his widow & children as were 
thereinbefore declared concerning certain real 
estate. The will contained no power to lay out 
personalty in land. The real estate comprised a 
dwelling-house, which was at the time of testator’s 
death in an uninhabitable state, & which he had, 
during his lifetime, shown some intention to 
rebuild :—Held: the trustee might properly lay 
out part of the above share of the residuary 
personalty in rebuilding the house.—te PEARSON’S 
TRUSTS (1873), 28 1.7.57; 21 W. R. 401. 

3566. —_——— Mansion house. |—(1) Direc- 
tion to trustees to keep all buildings in repair, & 
to make such improvements by draining, walling, 
liming or manuring the land, as they should think 
proper :—Illeld: not to extend to rebuilding the 
mansion house, which was in a ruinous condition 
at testator’s death. 

(2) The word building, when used in connection 
with other words of agricultural import, must bear 
the same construction.--—BLEAZAKbD v. WHALLEY 
(1854), 2 Eq. Rep. 1093; 24 L. TT. O. S. 51; 18 





Jur. 869; 2 W. R. 608. 

3567, —-— When confined to agricultural 
bulldings.J}—BLEAZARD v. WHALLEY, No. 3566, 
ante. 

3568. —---- Laying out garden & pleasure ground 


—-Adjoining mansion house.]|—LoMBE v. STouGH- 
TON, No. 35638, ante. 





Testator by his will empowered his trustees, out 
of the funds from time to time coming to their 
hands under the trusts thereinbefore contained, 
to expend such sums or sum of money as they 
should deem expedient in the repairs & improve- 
ments & insurance against fire of any of the 
messuages «& other buildings, Jands & heredita- 
ments hereby devised, &, if they should think 
proper, to permit the person who might, under 
the trusts, be entitled to a life or other greater 
estate in the respective portions of the estates to 
occupy ‘‘ the mansion house, gardens & premises,” 
without paying any rent for compensation for 
same & without such person being obliged at his 
expense to keep same in repair, or being at any 
other expense than paying the rates & taxes :— 
dfeld: upon the context of the will, & having 
regard to surrounding circumstances, the tenant 
for life was entitled under this trust to occupy a 
park surrounding the mansion, & to have the 
vineries & forcing pits kept in repair, & the gardens 
kept stocked with plants, shrubs & trees, at the 
expense of the trust estate. LETHBRIDGE v. 
LETHBRIDGE (186]), 3 De G. F. & - 5623; 30 
L. J. Ch. 388 ; 4b. T. 127; 7 Jur.N. S. 2096; 45 
HK. R. O81, I. JJ.3 subse went Aa ke (1862), 
4DeG.F.& J. 35, ‘L. Je 

Annotations :- Mentd. Hibon v. “Tibon (oO) a2 L. J. Ch. 
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8570. Maintenance of garden.|—LETH- 
RRIDGE v. LETHBRIDGE, No. 3569, ante. 

3571. No express power—Extent of implied 
power—To increase value of estate.|—-In order to 
facilitate the sale & increase the value as building 
& of a certain portion of testator’s real estate, 
the exors. laid out a sum of £1,600 in erecting a 
villa on the real estate :—Held: inasmuch as the 
exors. had bond fide laid out this sum in the 
exercise of their judgment as the best means of 
increasing the value of the whole residuary estate, 
the utmost they could be chargeable with would 
be the loss, if any, occasioned by their mistake in 
judgment, & they should not be disallowed the 
sum altogether.—VysE v. Foster (1872), 8 Ch. 
App. 309; 42 L. J. Ch. 245; 27 J. T. 774; 21 
W. R. 207, L. JJ.; affd. (1874), L. R. 7 H. . 318, 
H. L. 

Annotations :~ -Apld. Jesse v. euloxa Gee) 48 L. T. 656; 
Hale v. Sheldrake (1889), 1, Refd. Price v. 
Price (1880), 42 L. T. 626; pe Hotchiyr, en Calmady 
(1886), 32 Ch. D. 408; Jte Hulkes, Powell v. Hulkos (1886), 
33 Ch. D. 552; Conway Vv. Fenton (1888), 40 Ch. D. 512; 
Re De Teissier's S. K., te De Teissier’s Trusts, De Teisaier 
v. De Teissicr, (189311 Ch. 153; Hunter v. Dowling (1893), 
62 L. J. Ch. 617; Chillingworth v. Chambers, [1896] 1 Ch. 





685; Pe Ilawker’s §. . (1897), 66 L. J. Ch. 341; Re 
Montagu, Derbishire fe "Montagu, [1897] 1 Ch. 685 : 
Rowley v. Ginnever (1897), 66 L. J. Ch. 669; Re Davis, 


Davl»s v. Davis, [1902) 2 Ch. 314; Smith v. Nelson (oon). 
92 L. T. 313. Mentd. Steuart v. Gladstone (1879), 1 


Ch. D. 626; Re Wilcoxon, Fr p. eg (1884), 25 

Ch. D. 505; Hordern ». Hordern, [1910] A. C. 465; 

Stevenson v, Akt. fiir Carton Nagen Industrie, [1918] A. C. 
7] 

3572. —--—- -—-- Repair.]—By his will, testator 


bequeathed to B. certain other legacics ‘also all 
consumable stores in my house, except wines, & 
with respect to which she may have as much as 
she requires for consumption in the house & with 
respect to the rest of which I have hereafter given 
specific directions in dealing with my house.” 
In a subsequent part of the will testator gave to 
his trustees, his house & all the furniture, plate, 
linen, china, w wines & other goods, chattels & effects 
therein at the time of his decease & certain other 
premises occupied by him, in trust to permit B. 
to use & occupy such house, furniture, plate, 
china, & other things, & to consume as much as 
she cared to do of his wines, for & during her life, 
free of all rent or compensation for same, & free 
of all obligation to repair or insure the premises or 
property, which he expressly directed his trustees 
to do, & free of all rates, taxes, tithe, & other out- 
goings, all of which he directed his trustees to 
discharge; & after the death of B., the house & 
property were to fall into & form part of his resi- 
duary estate :—Held: (1) the trustees were not 
bound to do more than repair & insure the 
premises, & pay the rates, taxes, tithe & other 
outgoings during B.’s life; (2) but if in their 
opinion it should be necessary to do more than 
this to prevent the property from becoming 
deteriorated, their proper course would be to come 
to the ct. for directions.—/?e CoLYER, MILLIKIN 
v. SNELLING (1886), 55 1. T. 344; 37. L. FR. 7. 
3573. Premises destroyed by 








374; Mocatta v. Mocatta (1883), 49 L. T. operation of war.]—Cortain trust premises were 
himself & his family. After hisdcceaso CHRYSTALL’s WILL (1902), 22 N. Z. N.S. W.6; 32 N. 8. W. W.N. 161.— 
the trustees carried out that intention, L. R. 1007.—N.Z. AUS. 
sut not so tha wey con e said to Sse ——— Truat b - 
have finished what he began. The will 2 ae : <c - NAIL rite! plied for salvage. pape Bourc’ 
contained no power other than to es A eg W. 228: 18N.S. W. W : _N TRUSTEES, ee & AGENOY OO., 
repair, but used therein the words 208. _AUS. * Lrp., (1909] V. L. R. 277.—AUS. 


‘repaired or improved ” :—Held : this 

was an investinent authorised by the 
ower.—SICHEL v. O’SHANASSY (1877), 
V. L. IR. 208.—AUS. 


d. —— Carrying on business.) — 
ee ae v, CAMPBELL (1917), 17 
.RLN. S&S. W. 229.-—AUS, 


e. Making alterations. ] — Re 





.]— Where property is k. 
held by a trustee in trust for a life 
tenant & remaindermen, & the trustoc 
has active duties to perform, the trustee 
may make such repairs as are necessary 
to keep the property in a good state of 

reservation for the remaindermen.— 
OBERTS v. ROBERTS (1915), 16 S. VK. 





las Tona’s ESTATR, 
TONG tv. TRUSTEES, EXECUTORS 
AGENOY Co., Ltp., [1907] V. L. R. 


as ea 

1 tagline 8 court to authorise exr- 
poral —T'o make land income 
producing.|—Where trustees had fore- 
closed upon a mtge. of unimproved 
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damaged by bombs dropped by hostile aircraft. 
The remises were insured, but there was a 
dispute as to whether the policy had lapsed by 
non-payment of the premiums. The trustee 
claimed to be indemnified for the repairs rendered 
necessary by the damage :—Held: the trustee 
had not committed a breach of trust so as to lose 
his right of an indemnity.— Re McGaw, McINryrE 
v. McGaw (1919), 64 Sol. Jo. 100. 

8574. Application to court—-When necessary.]— 
re COLYER, MILLIKIN v. SNELLING, No. 3572, 
ante. 


3575. Proposals not covered by power.]— 
Part of the property of testator consisted of a 
cotton mill which he directed his trustees not to 
sell, nor to work themselves, but to let. The will 
also contained a direction to the trustees not to 
lend any of the personal estate on mtge., & pre- 
scribed certain strict modes of investment. The 
cotton mill being out of repair could not be let as 
it then stood, the trustees, therefore, entered into a 
provisional agreement with a firm of cotton 
spinners by which the latter agreed to take a lease 
of the mill for twenty-one years, & to spend large 
sums of money in machinery & repairs, provided 
the trustees advanced to them, on the security of 
the machinery, rather more than half the sum 
required for such machinery & repairs, & also spent. 
a considerable sum in the erection of steam boilers, 
& other landlord’s fixtures. Under the terms 
of the will the trustecs could not comply with such 
proposals ; but, upon it being clearly proved that 
such an arrangement would be highly beneficial to 
the trust estate, & was one which it was not unusual 
for lessors in similar cases to enter into, the ct. 
sanctioned the agreement, & directed the costs of 
all partics to the application to come out of 
testator’s residuary personal estate.—Re J.EE’s 
TRusTS (1875), 32 L. 'T. 298. 

3576. — — .|—Trustees of a will who had 
unsuccessfully applicd by originating summons 
presented a petition, under Settled Hstates Act, 
1877 (c. 18), for leave to make certain improve- 
ments not exactly covered by the will, & without 
presenting any definite scheme to the ct. :—-Held: 
the order asked could be made on a petition pre- 
sented by trustees, &, under the circumstances, & 
on the evidence produced, the ct. might dispense 
with a formal scheme; but that the last point 
was not free from doubt.—/te CuRIsTy’s SETTLED 
ESTATE (1894), 42 W. lt. 613; 88 Sol. Jo. 530 ; 
8 R. 439. 

3577. »|—In Mar. 1853, J. being owner 
of buildings subject to mtges., executed a deed 
declaring that he held the property upon trust 
for sale, & for division, after certain payments, of 
the surplus proceeds into three equal parts, of 
which he should retain one, & should pay the other 
two to other persons.—In Aug. 1853, J. assigned his 
one-third share to a purchaser, reserving to him- 
self, in the event of the sale moneys exceeding 
£65,000, one-tenth of the difference between the 
actual amount of the one-third share & the amount 
it would have been if the sale moneys had been 
Cc! ad Od. enaettes eae aes eee we 
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£65,000 only. The property was sold in 1898 b 
the then trustees of the deed of Mar. 1853, for muc 
more than £65,000, & £4,500 was set aside by them 
to answer the claim of the representative of J., 
who had died. It was alleged by the parties 
interested, other than the representative of J., 
that the persons for the time being entitled to the 
rents & profits of the buildings had before the sale 
spent large sums in lasting improvements thereof, 
& they claimed that certain India Stock, then 
representing the sum of £4,500, should contribute a 
proportionate part of the expenditure on these 
improvements. ‘The trustees brought an action 
asking for a declaration of the ct. upon the validity 
of the reservation & of the claim for contribution : 
—Held: the ct. could not direct the trustees to pay 
any part of the expenditure onthe alleged improve- 
ments out of the India Stock, as there was nothing 
in the deed of Aug. 1853, providing for this, & as 
the ct. was not exercising its jurisdiction in parti- 
tion nor dealing with the entire fund.--Re CouL- 
SON’s TRUstTS, PRICHARD v. COULSON (1907), 97 
L. T. 754. 

3578. Necessity for formal scheme.|—Jtc 
CHRISTY’S SETTLED HKstaTE, No. 3576, ante. 

3579. J—He Grey’s Courr Ksrate 
(1901), 45 Sol. Jo. 344. 

35 By petition.}|—Rtc CHristy’s SETTLED 
Estatt, No. 3576, ante. 

Settled property.| ~-See LAND IMPROVEMENT, Vol. 
XXX., pp. 282-204, Nos. 68 208; SETTLEMENTS, 
Vol. XL., pp. 647-052, U8S2- 685, Nos. 1861-1912, 
2188, 2190, 2191, 2196, 2198-2201. 

Compulsory purchase—Application of purchase- 
money.|—-See COMPULSORY PURCHASE OL LAND, 
Vol. X1., pp. 239-241, Nos. 1328-1356. 














Sect. 8.—POWER OF SALE OF PERSONALTY. 


3581. Sale of personalty —- Resulting in loss — 
Discretion of trustees.]|—Under the circumstances, 
the sale by trustees of a policy of insurance, for a 
price, which at the time seemed to be beneficial 
for the cestui que trust :—Held: to be a discreet 
exercise of their power, although it eventually 
turned out, that the sale was prejudicial to tho 
interest of the cestui que trust-—HANCHETY v. 
SMITH (1832), 1 L. J. Ch. 218. 

3582. Time for sale—Right to exercise 
power postponed for specified period.|—-A., a 
widow, having a life interest in money in the 
funds, & also in a leasehold house, with a con 
tingent' reversionary interest to such of her 
children as should be living at the time of her 
death; she & all her children joined in an assign- 
ment to a trustee of all the money in the funds, 
& the house, to hold, receive, & to take the lease- 
holds, moneys, funds, & other premises, to the 
trustee, upon trust, to receive & convert same into 
money; & that, for this purposc, he might, at 
his own discretion, sell & dispose of the leasehold 
house, & of any reversionary interest in the 
funds; & it was further provided, that the 








lands the ct., under its genoral juris- 
diction, permitted them to apply 4 
sum of money out of the trust funds 
in “ ee agreape the att etd 
producing, upon the groun a c 
expenditure was for the benefit of the 
remainderman, — LE PATOUREL Uv. 
AITKEN (1896), 22 V. L. R. 475.—AUS. 
m, ——- ——.}]—Knox_ v. ROBERTS 
(1900), 21 N. S. W. L. ft. (Fa.) 231; 
17.5. N. W. W. N. 165.—AUS. 

n. ——— Increasing value of land.) 
—TRUSTEES, ExrocuTorRS &, AGENOY 


Co., Lrp. vt. LOGAN (1900), 25 V. L. R. 
659.—AUS. 

o. .}—Trustces, having a 
discretionary power to manage & carry 
on an orehard business, expended 
a portion of the capital of the trust 
funds in increasing the extent of the 
business. No loss was in fact caused 
to the estate by such expenditure :— 
Iieid : the trustees were entitled to be 
allowed the amount of such expenditure 
in their accounts as first allowances.— 
FARRAN v. TRAVERS (1902), 25. R. N. 








S. W. 63; 19 N. 8. W. W. N, 104.-~ 
AUS. 


p. —— Completion of buildings.) 
—GILLILAND v. CRAWFORD (1869), 4 
I. R. Eq. 35.—IR. 


PART V. SECT. 8. 

q. Shares in company— Dividends to 
be paid to life tenunts—Offer pur- 
chase by another company the company’s 
shares at specified price per share— 
Price including amounts which would 
ordinarily have been paid as dividends 
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Sect. 8.-—Power of sale of personality. Sect. 9.) 


trustee, should not, during the term of five years, 
exercise or put in force the trusts declared so as 
to deprive A. of her life-interest during that 
period :—Held: after the expiration of the five 
years, the trustee had a power to sell A.’s property 
in the funds.— BOYMAN v. GutTcH (1831), 7 Bing. 

379; 5 Moo. & P. 222; 9L. J. O. S.C. P. 863; 

131 K. R. 147. 

Annotations :—Refd. Stevens v. Austen (1861), 3 BE. & EK. 
685. Mentd. Neeves v. Burrage (1849), 14 L. T. O. S. 
394; Brumiit v. Morton (1857), 3 Jur. N. 8S. 1198; 
Simmons v. Heseltine (1858), 5 C. B. N. S. 554. 

3583, — Whether court will accelerate.] 
—Testatrix, after giving certain specific chattels, 
pean her residuary estate to R. in trust to 
sell all the estate, except the leaschold house in 
which she had carried on business. She declared 
it to be her will & mind that R. should employ W., 
then in her service, to carry on & conduct the 
business until the expiration of the lease, allowing 
him a reasonable salary. After the expiration of 
the lease testatrix directed It. to sell the business, 
goodwill, etc. ‘Testatrix then gave certain pecu- 
niary legacies, & bequeathed the residue to S. :— 
Held: 8S. was not entitled to have an immediate 
sale. SAUNDERS v. ROTHERHAM (1862), 3 Gift. 
556; 7L. 7.185; 10 W. R. 505; 66 EK. R. 529; 
sub nom. Re GRAYDON’S ESTATE, SAUNDERS v. 
ROTHERHAM, 9 Jur. N. S. 66. 

3584, --—-- Direction to raise specific sum —Part 
of sum ralsed—Power of trustees to raise residue.]—- 
Under a settlement dated in May 1860 the trustees 
were directed ‘‘ by sale of a competent part ” of 
stock ‘‘ forthwith to raise a sum not exceeding 
£2,000 & pay same to E. or his assigns,’’ & also 
other sums as should be required for certain pur- 
poses. In July 1860 EK. requested the trustees to 
raise for his benefit the sum of £1,391 17s. Td. & 
he are wears applied to them to raise the sum 
of £608 28. 5d. The ct. held the request to the 
trustees to raise £1,391 17s. 7d. only did not limit 
their power or diminish the amount of the fund 
impressed with a trust for K.’s benefit, & declared 
the trustees were at libertv to raise the residue.— 
HARRKOLD v. HARROLD (1861), 3 Giff. 192; 4 L. 'T. 
099; 7 Jur. N.S. 1274; 66 HK. R. 378. 

Sale of realty.|——See Sect. 7, sub-sect. 2, ante. 








Secr. 9.—POWER TO APPROPRIATE. 

3585. Validity of appropriation—Must be con- 
fined to authorised securities.|—Testator by his 
will, dated Oct. 18, 1886, gave his real & personal 
estate to trustees upon trust for sale & conversion, 
& to invest the proceeds of sale in any of the 
Parliamentary stocks or funds of Great Britain, 
or on Govt. or real or long leasehold securities in 
England & Wales, & to hold the same upon trust, 
in the first place, to pay an annuity of £100 to his 
son during his life or until he should assign the 
same, & he thereby directed & authorised his 
trustees to set apart, & invest in any of the invest- 
ments in which the proceeds of sale & conversion 
of his estate was thereby authorised to be invested 
such a sum of money as should be sufficient at the 
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time of such investment to pay the same annuity, 
& to pay the same accordingly, with power 
resort to the capital of the appropriated fund 
whenever the income of the same should be 
insufficient. By a codicil dated June 1, 1887 
testator increased the amount of the annuity to 
£250. He died in 1887. The Trust Investment 
Act, 1889 (c. 32), 8. 8, authorises trustees to invest 
among other securities in India 34 per cent. Stock 
on summons:—Held: the trustees were not 
entitled to appropriate such a sum as would, when 
invested in India 34 per cent. Stock, be sufficient 
to answer the annuity, but they were limited to the 
securities authorised by the will.—Re OWTHWAITH 
OWTHWAITE v. TAYLOR, [1891]3 Ch. 494; 60L. J. 
Ch. 854; 651L.T.144; 40W.R.38; 77. L. RB. 693. 
586. .} ~On a contract for sale of 
leaseholds the purchaser objected that the vendor 
at the time when he bought the property was 
himself a trustee for sale. M. by his will gave all 
his real & leaschold estate, including the property 
in question, to his sonR., & C. upon trust for sale, 
& to stand possessed of the procceds upon trust to 
appropriate investments to answer annuities for 
his wife, his daughter B. & his son H. Testator 
gave his residue to his son R., & died in 1843. H. 
was at this time incapable of managing his own 
affairs, & so continued down to the time of his 
death. In 1843 Lady M. was appointed an addi- 
tional trustee, & the property was vested in R., C., 
& her, subject to the provisions of the will. In 
1847, a new trustee was appointed in place of C. by 
deeds which recited that the property subject to 
the trusts included the leaseholds, & conveyed 
them specially to the new trustees upon the trusts 
of the will. R. executed a power of attorney in 
favour of Lady M., & she let the property on several 
occasions. RR. died in Oct. 1849, leaving all his 
property equally to Lady M., B. & H.; & in 1850 
Lady M. was appointed administratrix of his 
estate with the will annexed. In 1853 she became 
the sole trustee; & in 1859 & 1866 she Ict the 
leaseholds for terms of years. She died in 1878, 
leaving all her property to B., & eppoas her 
sole extrix. 3B. died in 1877, leaving her property 
to D., & appointing him & another exors. 1 the 
property remaining subject to the trusts of the 
will of M. thus became vested in D., & he paid into 
court to the account of I. certain funds on an 
affidavit which stated that after the death of M., 
his trustees got in all his real & personal estate, 
& appropriated £40,000 Bank Annuities, & the 
leaseholds in question to answer the annuities, & 
transferred the residue to R. In 1878 H. was 
found of unsound mind by inguisition, & the 
Master reported that the leascholds in question 
belonged half to H. & half to D. absolutely, 
subject to H.’s annuity of £500. In 1887 D. died, 
& his will was proved by G., one of his exors. In 
1888 Ii., acting by his committee, & G., by a deed 
which recited that they were absolutely entitled in 
moieties to the property, & that the Master had 
approved of the deed, Ict the property for twenty- 
one years. H. died in 1892,& letters of administra- 
tion to his estate were granted to A., one of his next 
of kin. By a deed of May 19, 1893, which recited 














d> bonius—W hether trustees could accept 
offer—Compensation to life tenants.j— 
fle SICHLAU, [1927] V. I. R. 355; 49 
A. L. T. 9.—AUS, 


Yr. ---GALLOWAY v. CAMPBELL’S 
yao ane (1905), 7 F. 
‘ c 


a. Business left by testator.) -— 
Where the trustees o 
power to invest the trust moneys in the of 
purchase of shares in a company ty) 
ct. has no power to sanction a sale by 


the trustees to a co. of a business 
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b. Validity of appropriation— Power 
court to sanction.) ——PuaHE & 

(JUEENSLAND TRUSTEES, LTD. v. BRO- 

DRIBB, [1921] St. R. Qd. 163.—AUS. 


a will have no 


(Ct. of Sess.) 
1; 42 So L. R. 712: 138. L. T, | left by testator, the trustees taking 6. ——— Appropriation in arene of 
256.—SCOT. shares in the co. as payment or part- | debt due to firm.|—BIssETT . AYLOR 
t. Sule of personalty— Trustees given yment of the Lipste ealiead PTC ig (1897), 35 N. 8. R. 440.—OAN. 


discretion. }--HEENAN v.HE 
12 NZ LR ON Ze (1893), 


. 1— ° 


COULLAR, AITKEN v. SCOULLAR 
21 N. Z. lL. R, 89.—N.Z. 
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that G. was surviving trustee of the will of M.. G 

- trustee at the request of A., & in consideration 

e he ee by G. to her, & being himself entitled 

owner to the other half of the property, 

assigned the leaseholds to P. Hy an indenture of 
May 20, 1893, P. as trustec, & at the request of G., 
assigned the premises to him. On Sept. 19, 1901, 
G. agreed to sell the property to E. for £12,200 & 
the purchaser took the objection that in 1893 QG. 
was a trustee for sale of the property, & could not 
purchase the half of it which was then conveyed 
to him :-—Held: if any appropriation had taken 
place, it was an appropriation of unauthorised 
securities, & was not effectual to destroy the trust 
for sale ; until H. was found a lunatic there could 
be no election by the beneficiaries; there had 
been no clection to take in specie by the ct. on 
behalf of the lunatic ; it was not proved that there 
had been an election by all the persons interested ; 
the trust for sale did not come to an end when the 
annulties ceased, was not void for perpetuity & 
was operative in 1893; & the title ought not to be 
forced on the purchaser. 

A trust for sale does not come to an end simply 
because the persons to take are ascertained & 
sui juris at the time of distribution (BYRNE, J.).— 
Re Doveras & Powrt’s Contract, [1902] 2 
Ch. 296; 71 L. J. Ch. 850. 

Annotations :— Mentd. /te Grimthorpe, Beckett v. Giim- 
thorpe, (1908) 1 Ch. 666; Ze Sturt, De Bunsen v. 
Hardinge, {1922} 1 Ch. 416. 

3587. ~~——.]—Testator, who described him- 
self as a general broker, by his will dated Dec. 1), 
1895, gave a sum of money upon certain trusts, & 
he declared that ‘“‘ the moneys liable to be invested 
under this my will may be invested in such securi- 
ties as my trustees in their absolute discretion shall 
think fit ; & I authorise ny trustees to continue 
or leave any moneys invested at my death in or 
upon the same securities’? :—J/eld: there was 
sufficient in the conteat of the will to show that 
testator was using ‘‘ securitics’’ as equivalent to 
‘investments ”’ in both sentences ; & the trustees 
were authorised to appropriate to the trust legacy 
out of investinents belonging 1o testator at his 
death ordinary stock of the Midland Railway, & 
to purchase with money belonging to the trust 
legacy ordinary stock of the London & North- 
Western Railway.—fe RAYNER, RAYNER Vv. 
RAYNER, [1904] 1 Ch. 176; 73 L. J. Ch. 1115 89 
I. T. 681; 52 W. R. 273; 48 Sol. Jo. 178, C. A. 
Annotations :— Refd. Rte Gent & Eason's Contract, [1905] 

1 Ch. 386. Mentd. 7’c Johnson, Greenwood v. Greenwood 

& Robinson (1903), 891. 7.520; Wilmott v. London Road 

Car Co. (1910), 1038 L. T. 447; Re Hutchinson, Crispin v. 

Hadden (19183 88. 3.Ch. 352; Singerw. Williams, (1921) 

; te i ; Re Neville, Neville v. First Garden City, [1925] 

8588. .---- Or investments sanctioned by 
court.]|—Where property is settled on trust for 
sale as & when the trustees in their absolute 
discretion think fit, & there is great difficulty in 
realisation, the ct. bas jurisdiction to sanction an 
appropriation of the original investments to the 
shares of the various beneficiarics, including a 
settled share, although some of the investments 
appropriated to the settled share are not authorised 
by the investment clause.—Jte COOKR’S SETTLE- 
MENT, TARRY v. CooKE, [1913] 2 Ch. 661; 831 J. 
Ch. 76; 109 L. T. 705 ; 58 Sol. Jo. 67. 

Annotation -~Consd. Re Wrage, Wrage v. Palmer, [1919] 
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perty worthless.|—e Brookes, BROOKES », 


TAYLOR, No. 3696, post. 


3590. Appropriation of shares in business.] 
—Testator by his will devised & bequeathed his 
residuary real & personal estate to three trustees, 
two of whom were his sons, upon trust to sell & 
convert & to stand possessed of the proceeds upon 
trust for all his children, except his son J., in equal 
shares, & he directed that all properties & invest- 
ments acquired by him in the naines of any of his 
children or advances to or for the benefit of his 
children should be treated as absolute gifts to such 
children of the properties, investments, & advances 
which might be taken in their names individually 
or given to or for their benefit, & that such children 
should not be liable to repay to him or his estate 
the consideration which he had paid for the pro- 
perties or the amounts that might have been 
advanced or invested on such secuntics or other- 
wise. He further directed that in the division of 
his estate his trustees should equalise his children’s 
shares as far as possible by treating all gifts to 
them as having been made in satisfaction or part 
satisfaction of their shares. Testator then settled 
the shares of his daughters, & declared that his 
trustees might postpone the sale & conversion of 
his real & personal estate for so Jong as they should 
think fit, the income of the unconverted property 
to go to the persons to whom the income produced 
by the sale & conversion would for the time being 
be payable if the sale & conversion had been 
actually made. The investinent clause did not 
authorise the investment in the shares of private 
cos. Testator died in Dec. 1892, leaving six 
children other than J., who took no interest in the 
residue, namely two sons & four daughters. A 
considerable part of testator’s estate consisted of 
shares in a private co. called Cravens Limited, the 
arts. of which contained restrictive provisions with 
reference to the transfer of shares. There was no 
market for these shares, & the trustees, although 
they had advertised, had been unable to obtain an 
offer for them. During his lifetime testator had 
made advances tu certain of his children, & subse- 
quently to his death the trustees had made further 
advances to two of his sons. The trustees had, for 
the purpose of dividing the income, pending the 
distribution of the estate, added to the income of 
the actual estate interest at 4 per cent. per annum 
on the advances to the children, & had then divided 
the total thus ascertained into six equal shares, 
had paid one of such shares to each of the children, 
deducting in the case of an advanced child 4 per 
cent. on the amount of the advances to that child : 
—Held: (1) having regard to the difficulty of 
realising the Craven shares the principal adopted 
by the trustees with regard to the advances made 
both before & after the death of testator was the 
correst onc ; (2) the power to postpone conversion 
applied to the Craven shares only so long as the 
estate was retained by the trustees as a whole, & did 
not extend to authorise them to appropriate those 
shares to the settled shares of the daughters when 
the estate was divided.—He CRAVEN, WATSON v. 
MAVEN, [1914] 1 Ch. 358; 83 L. J. Ch. 403; 109 
L. T. 846; 58 Sol. Jo. 138. 


Annotations :—As to (1) Apld. Pe Forster-Brown, erry v. 
F¥orster-Brown, [1914] 2 Ch. 584; J%e Cooke, Randall v. 
Cooke, [1916) 1 Ch. 480. Consd. Ze ‘od, Bradshaw v. 
Jurner, [1916] 1 Ch. 569. Refd. He. Foster, Hunt v. 
Foster, {1920] 1 Ch. 391. As to (2) Consd. Re Wrage, 





8589. ——— Appropriation of mortgage—-Pro- Wragg v. Palmer, [1919] 2 Ch. 58. 
charge & appropriation to provide for 10.—SCOT. 62.— SCOT. 
athens LAMB. ©. FRENCH, [1918] 1 tf. —— Appropriation of investments g.——- ——~.)—Gkosser v. Bir- 
I. R. 420.—IR. to legacy.}] — COLVILLE’s TRUSTEES RELL’S TRUSTEES, Beet 8. C, 231; 
e. —— Implied power.}—VAN DUN- ?. COLVILLE, [1914] S. C. 255; 51 57 Se. L. R. 187; (1920) 1 8. L. T. 
LOP TRUSTEES v. POLLOK, [1912] 8.C. Sc. L. R. 204; [1914] 1 8. L. 'T. 123,—SCOT. 
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Sect. 9.—Power to appropriate. Sects. 10, 11, 12, 
13, 14, 15, 16 & 17: Sub-sects. 1 & 2.] 


8591. ——.J]—Re Wraca, WrRaGca vv. 
PALMER, No. 3662, post. 

3592. Settled legacy.]—Re Wraac, WRAGG 
v. PALMER, No. 3662, post. 
J—Compare Exxecurors, Vol. XXIV., 
p. 595, Nos. 6281-6285. 

Appropriation by executors.|—See Exmgcurors, 
Vol. XXI1V., pp. 591-597, Nos. 6258-6302. 











a 





SEcT. 10.—POWER OF APPOINTMENT. 
Powers of appointment.]—See, generally, POWERS, 
Vol. XXXVIIL., pp. 384 et seq 
—— New trustees.] ec Part II., Sect. 2, sub- 
sect. 2, B. (ad), ante. 





SEcT. 11.—POWER TO GIVE RECEIPTS. 

See Settled Land Act, 1925 (c. 18), 5s. 95; 
Trustee Act, 1925 (c. 19), 58.14 ; SALE OF LAND, Vol. 
XL., pp. 295-207, Nos. 2545-2561. 

8593. Question of title.|—The question whether 
an ecxor. or trustee who sells an estate can give a 
good receipt for the purchase-money is not a 
question of conveyance but of title.—FORBES v. 
PEACOCK ay 12 Sim. 528; 13 L. J. Ch. 46; 


1L. T. O. S. 384; 7 Jur. 688; 59 E.R. 1235; 
on Bence (1846), 1 Ph. 717; 15 L. J. Ch. 371, 
Ju. 

Annotations :-~ Refd. Woe d. Jones v. Hughes GES1), 6 


Iixch. 223: Stroughill v. Anstey (1852), 1 De G. M. & G. 
635 ; Sabin ». Heape (1859), 27 Beav. 
Truscott (1875), L. I. ay Ka. 348. 
Fulbrook (1819), 19 lL. J. Ch. 65; Robinson v. Lowater 
(1854), 23 I. J. Ch. 64] ; Re Tanqueray-Willaume & 
Landau (1882), 20 Ch. bD. 465: Re Venn & Furze’s Con- 
tract, [1894] 2 Ch. 101; Fe Henson, Chester v. Henson, 
[190 8] 2 Ch. 356 

One 


3594, Whether all trustees must join.] 
trustee for the sale of an estate having released & 
conveyed to his co-trustee refused to join in the 
receipt of the purchase-money upon the special 
expression of the deed the purchaser was not held 

» the agreement with the remaining trustee: it 
would have been otherwise, if one had merely 

renounced.—CREWE v. DICKEN (1798), 4 Ves. 97; 

31 KH. lt. 50, L. C. 

Annotations :~-Consd. Smull v. Marwood (1829), 9 B. & CG. 
300. Refd. Nicloson v. Wordsworth (1818), 2 Swan. 365. 
Mentd. Urch v. Walker ae 3 My. & Cr. 702; Pyrke 
». Waddingham (1852), 10 Hare, 1; Lane ». Debenham 


rate i Hare, 188; Re Young, Fraser v. Young, [1913] 


553 : Gain Vv. 
Mentd. Curtis v. 





3595. -— --.|---WALKER v. SYMONDS, No. 3085, 
ante. 
8596. - —.|—-A sum of money having been 


given to four trustees, one of them lent a part 
on mtge., & there was notice of the trust on the 
nitge., which was made to that one trustee only ; 
he subsequently called in the money, which the 
mtgor. procured from another person, to whom 
the mtge. was then assigned, & who paid the money 
to the single trustee alone. The mtgor. afterwards 
sold the property, & the purchaser objected that 
the payment of the mtge.-money to the one 
trustee alone was not a good discharge: but the 
ct. was of opinion that that payment was a good 
discharge; the true principle being, that no 
person could be allowed to deal with trust-money 
to the prejudice of the cesiui que trust, & the ct. 
being of opinion that there had not been any such 
dealing by the vendor in this case.—HANSON v. 
BEVERLEY (1882), 1 L. J. Ch. 132. 

3597. ———.]—-Stock standing in the names of 
trustees was mortgaged to secure £1.200 & interest, 
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& notice of the mtge. was given to the trustees by 
both the mtgor. & mtgee. Upon his marriage the 
meee: assigned the £1,200 to H. & H., & it was 

eclared that the receipt or receipts of them, or 
the survivor of them, should be a sufficient dis- 
charge; & one of them, being the solr. of the 
mtgee., was allowed to retain all the deeds in both 
transactions. ‘The trustees, at the request of the 
mtgors., sold a portion of the £3,000 & paid off 
the £1,200 & interest, which was received by the 
mtgor.’s solr., & trustee of the settlement, without 
the authority of his co-trustee. He gave up the 
deeds relating to the mtge., & signed a receipt 
‘* for self & co-trustee,’’ but he never invested the 
money upon the trusts of the settlement ; but he 
survived his cuo-trustee & died insolvent. Upon a 
bill filed by the new trustees of the mtgec’s mar- 
riage settlement against the trustees of the £3,000.— 
Held: the receipt of one trustee was no discharge ; 
the being entrusted with the deeds for safe custody 
did not authorise one trustce to receive the trust 
money; & the trustees of the £3,000 must repay 
the £1,200 with interest & costs.—HALL v. FRANCK 
(1849), 11 Beav. 519; 18 L. J. Ch. 362; 13 L. T. 
O. S. 338; 18 Jur. 222; 50 K. R. 918. 

3598. ———.]—A firm of solrs. having been em- 
ployed by the trustees of a will to receive the 
proceeds of testator’s real estate, which had been 
taken by a railway co., paid over the moncy to 
one of such trustees without the receipt of autho- 
rity of the other. The money having been lost 
to the estate by the insolvency & death of the 
trustce to whom it was paid :—Held: the receipt 
of one trustee only, though also an exor., was not 
a sufficient discharge to the solrs. for the money 
which they had received by the authority of the 
two, & they were personally liable to make good 
the loss which had resulted to the trust estate from 
such improper payment. 

A mere agent of trustees is answerable only to 
his principal & not to cesfuis que trust in respect 
of trust moneys coming to his hands merely in 
his character of agent. ... But... a person 
who receives into his hands trust moneys, & who 
deals with them in a manner inconsistent with 
the performance of trusts of which he is cognisant, 
is personally liable for the consequences which 
may ensue upon his so dealing (BACON, V.-C.).— 
Lyk v. SANKEY (1873), L. R. 15 Eq. 204; 21 
W. R. 2865; sub nom. LEE v. SANKEY, GINDER v. 
SANKEY, 27 L. T. 809. 

Annotations :—Consd. Re Barney, Barney v. ey AU 2) 

2 Ch. 265. Refd. Wilson v. ou (1880), Fi) ae 

Soar v. Ashwell, [1893] 2 390; Marat. a T4BOB): 

72 i. 'T, 765; Re Eyre- Vititemne, Williams v. Williams, 

[1923] 2° Ch. 533. 

3599. ——.|—Re FLOWER (C.) & METROPOLITAN 
BOARD OF WorRKs, Re FLOWER (M.) & SAME, No. 
3251, ante. 

3600. Authority inferred — From power to invest. ] 
—An authority given by testator to his trustce to 
lay out money on security, includes in it, an 
authority to give sufficient discharges to the 
borrowers.—Woop v. HARMAN (1820), 5 Madd. 
368; 56 EK. R. 935. 

Sa ai :—Apld. Locke ». Lomas (1852), 5 


3601. —— .|—Testator devised real estate 
to A. & B., their exors., administrators & assigns, 
for the term of five hundred years, upon trust to 
raise by sale or mtge. the sum of £2,400 & directed 
them to put out the same on Govt. or real securities 
& call in & replace out the same from time to time, 
& to pay the income to C. for life, & after her death 
to pay the principal to such persons as C. should 
appoint by will, & in default of appointment to 
C.’s children. The will did not contain a power 


De G. & Sin. 
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for the trustees to give receipts. A. & B. mort- 
gaged the estate to ©. for £2,400 & C. assigned the 
mtge. to D. :—Held: a power for A. & B. to give 
receipts for this sum might be implied, & D. was 
entitled to the mtged. premises as against the 
persons claiming under the trusts of testator’s 
will.—Locxy ». Lomas (1852), 6 De G. & Sm. 326, 
211, J. Ch. 503; 18 1. 'L. O. 8. 326 ; 16 Jur. 818. 
64 E.R. 1137. : 

3602. Receipt by trustee of charity—Settled Land 
Act, 1925 (c. 18), ss. 20 (1), 94 (1).]—The trust 
deed of a charity placed the entire management & 
control of its property, which, whether land or 
investments, was all revenue, in the hands of a 
sole trustee, in whom it was vested with full 
power to sell & give receipts for the purchase- 
money :—Held: the trustee could sell the land 
under his trust deed & give a receipt for the pur- 
chase-money without resorting to his life tenant 
powers under above sect. at all.—Re Boorn & 
SOUTHEND-ON-SEA HSTatres Co.’s CONTRACT, [1927] 
1 Ch. 579; 96 L. J. Ch. 2723; 43 TU. L. 2B. 834; 
sub nom. Boorit v. SOUTHEND-ON-SEA ESTATE 
Co.’s ConrTRACT, 1387 Tu. IT. 122. 


SeEcr. 12.—POWER TO COMPROMISE. 

See Trustee Act, 1925 (c. 19), 8.15; JExECUTORS, 
Vol. XXIV., pp. 585-588, Nos. 6189-6214. 

38603. When beneficial to trust estate.} -— 
Although generally speaking an exor. or trustee 
compounding or releasing a debt must answer for 
same yet if this appears to have been for the benefit 
of the trust estate it is am excuse.—LLUE v. 
es (1735), 3 P. Wins. 381; 24 BH. R. 1110, 


deo LY 


ge ar are ‘~ Apld. Forshaw v. Higginson (1857), 8 De G. M. 


3604. — -.| —Forsnaw v. HIGGINsoN, No. 3149, 
ante. 


Siecr, 13.—POWER TO POSTPONE CONVERSION. 
See Part IV., Sect. 11, sub-sect. 1, ©., ante. 


Sect. 14.—POWER OF INVESTMENT. 
See Part VI., post. 


Siuct. 15.—MAINTENANCE AND ADVANCEMENT. 
See Part III., Sect. 5, ante. 


Srecr. 16.—ACCUMULATIONS. 
Sce Part III., Sect. 6, arte. 


Srecr. 17.—RETAINER AGAINST BENEFICIARIES. 
SUB-SECT. 1.—IN GENERAL. 

3605. Right to retain —Debt due to trustee-—-From 
beneficlary.|—A trustee of a marriage settlement, 
after the death of the husband, entered into an 
account with the widow, acting also as her solr. 
A balance became due to him :—Held: the trustec 
was entitled to retain out of the dividends upon the 
trust fund the balance due upon such account.— 


203.—AUS. 
3603 ii. 


PART V. SECT. 12. 
3603i. When beneficial to trust estate.) 
—Ex p. SAUNDERS (1900), 21 3. R. 
N. 8S. W. 291; 17 N. S. W. W. N. 


——.}-Re Tona, TONG v, 
TRUSTEES, EXECUTORS & AGENOY Co., 
LTD., {1910} V. L. R. 110.—AUS. 
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RuSsEL v. BUCHANAN (1840), 9 L. J. Ch. 129; 
4 Jur. 430. 

3606, — — From testator.|—A trustee of 
real estates sold for payment of testator’s debts, 
is entitled to retain a debt due to him from testator 
out of the proceeds; & his right is not prejudiced 
by the proceeds having been paid into ct.—HALL 
v. MACDONALD (1844), 14 Sim. 1; 60 EB. RR. 256. 


Annotations :~Expld. Bain v. Sadler (1871), L. R. 12 Eq. 
670. Dbtd. dete LHdge, Davidson v. Illidge (1884), 27 
Ch. D. 478. ‘he decision nay have beon right, but the 
abi noo of facts, makes it useless as an authority (LINDLEY, 





3607. —-— — --.|—-The trustee of an estate 
devised or conveyed to him for the purpose of 
paying debts has no right of retainer thereout 
whether he is exor. or not. BAIN v. SADLER (1871), 
L. R. 12 Kg. 5670; 40 L. J. Ch. 791; 25 L. TL’. 202 ; 
19 W. R. 1077. 

Annotation :— Refd. Re Illidgc, Davidson v. Iidge (1883), 

24 Ch. D. 654. 


3608. ——— Trustee of two trust funds —Retainer 
of one —Pending settlement of matters relating to 
the other.|——A trustee in two independent matters 
for the same person is not justified in mixing 
up the two transactions, & refusing to pay over the 
first trust fund until all questions as to the second 
have been settled.-—Pricze v. LOADEN (1856), 2L 
Beav. 508; 52 Ih. R. 955. 

3609. ~ —— Loss through breach of trust by trustee 
——Breach with consent of beneficiary.]—SAWYEKX v. 
Sawykgr, No. 3003, ante. 

3610. Loss occasioned by tenant for life.]— 
Re Hops, DE Cerro v. Lorre, [1900] W. N. 76. 

3611. - — Surplus of unexhausted gift.}— 
Testator devised his real estate in strict settle- 
ment & gave to his trustees certain horses & ponies 
& the hounds in his kennel, & charged his real 
estate in priority to all other charges created by his 
will with the payment to the trustees for the term 
of fifty years, if any of the horses & hounds should 
so long live, of an annual sum of £750; & he 
declared that the trustees should apply said 
annual sum in the maintenance of the horses & 
hounds for the time being, & in maintaining the 
stables, kennels, & buildings inhabited by the 
animals; & he declared that his trustees, should 
not be bound to render any account of the applica- 
tion or expenditure of the sum of £750, & any 
part thereof remaining unapplied should be dealt 
with by them at their sole discretion : —Held: 
the trustees could not retain for their own benelit 
any surplus of the annuity not required for the 
maintenance of the horses & hounds.—J/te DEAN, 
CoorEeR-DEAN v. STEVENS (1889), 41 Ch. D. 552 ; 
58 L. J. Ch. 693; 60L. T. 813; 6T. L. R. 404. 
Annotation :—Mentd. Ite Grove-Grady, Vlowden v. Law- 

rence (1928), 44 T. L NR. 760. 

Retainer by sav Yay PST Execurons, Vol. 
XXIII, pp. 370-384, 435-441, Nos. 4392-4545, 
5056-5109. 





SuB-SECT. 2.—BENEFICIARY Owina MONEY 

to Trust ESTATE. 

3612. Right to retain.|—A., by marriage settle- 
ment, covenants for payment within four years, 
to the trustecs, of a sum of £4,000, the dividends 
whereof, & of other funds thereby settled, are made 
payable to himself for life. Ie afterwards obtains 
a@ pension from Govt., by warrant of the Treasury, 
made payable to him & his assigns by the Treasurer 

PART V. SECT. 17, SUB-SECT. 2. 


3612 i. Right to retain.)—TILLIE£ v. 
SPRINGER (1892), 21 O. R. 585.—CAN. 
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Sect. 17.—Relainer against beneficiaries ; Sub-sects. 
3.] 


of the Navy out of a certain fund, during the life 

of the grantee. 

A. subsequently absconds, being largely indebted 
to the Crown, & not having paid the £4,000 accord- 
ing to the covenant in his settlement ; &, upon his 
departure, the pension is withdrawn by Order of 
Council, & the trustees, of the settlement stop 
the payment of the dividends of the other funds 
to eee he was entitled for life under the settle- 
ment. 

A. having granted annuities secured by assign- 
ment of his pension & of these dividends, on a bill 
by the annuitants against the Treasurer of the 
Navy & the A.-G., for recovery of what was in 
the hands of the former on account of the pension, 
«& against the trustee of the settlement for 
dividends accrued since A.’s departure :—Held: 
the trustees, who had no notice of the assignment, 
were entitled to retain the dividends in satisfaction 
of the covenant.---PRippy v. Rosk (1817), 3 
Mer. 86; 36 E. R. 33. 

Annotations :— pid. Smith v. Smith (1835), 1 Y. & C. Ix. 
338. Consd. Houlditch v. Wallace (1838), 5 Cl. & Fin. 
629: Re Weston, Davies v. Tagart, [1900] 2 Ch. 164. 
Refd. Re Brown, Ex p. Turpin (1832), Mont. 443; Re 
Prior, ye Young (1835), 2 Mont. & A. 228; Burridge v. 
litow ay 1 Y. & C. Ch. Cas. 183; Courtenay ». Williams 
(1844), 3 Hare, 539; Jones 7. Mossop (1844), 3 Hare, 568 ; 
Cole v. Muddle (1852), 10 Hare, 186; Re Tonnies (1873), 
28 L. T. 567; Ballard v. Marsden (1880), 14 Ch. D. 374; 
Dingle v. Coppen (1898), 68 L. J. Ch. 3837; Je Jewell’b 
Settlmt., Watis v. Public Trustee, [1919] 2 Ch. 161. 
3613. .|—On the marriage of N. & G. two 

settlements were executed; by one, a sum of 

stock & estates in W., the lady’s property, were 
conveyed to trustees in trust for her for life, 
with remainder in trust for the children of the 
marriage, &, by the other, N. granted, out of his 
estates, a rentcharge to G. for life. She, after 

her husband’s death, fraudulently obtained a 

transfer of the stock, & sold it out; &, afterwards, 

she assigned her life interest in the estates in W., 

& the rentcharge, to A., for valuable consideration, 

but. with notice of the fraud :—Held: the rents 

of the estates in W., & the rentcharge, were liable 
to be applied to replace the stock; & a receiver 
of them was granted before answer.—WoOODYATT 

v GRESLEY (1836), 8 Sim. 180; 3 Mont. & A. 

169,n.; Donnelly, 185; 59 EK. R. 72. 


Annotations ;:—Apld. Hastie v. Hastie (1875), 24 W. I. 242. 
Refd. Burridge v. Row (1842), 1 Y. & OC. Ch. Cas. 183; 
Irby v. Irby (No. 3) (1858). 25 Beav. 632; Fox vu. mercents 
a 876), 3 Ch. D. 508; Re Weston, Davics v. Tagart, [1900] 


3614. -——.]-—W., the father of S., the intended 
wife, on the marriage of S8., gave a bond to the 
trustees of the marriage settlement, conditioned 
for the payment of £5,000 at his death. K., the 
intended husband of S., covenanted with the 
trustees to pay to them £5,000 after his death, 
& assigned to them policies of assurance for £5,000, 
with a declaration that the sums received in respect 
of the policies, if they amounted to £5,000, were 
to be considered as a satisfaction of the covenant. 
The trusts of this £5,000, the subject of the 
covenant, were, in the events that happened, for S. 
for life, with remainder to R. R., after the 
marriage, became bkpt., & the trustecs proved, as 
a debt against his estate for the value of his 
covenant, & the sum received in respect thereof 
produced £431 stock, which was invested in their 
names. ‘The assignees of R. assigned to W. all 
the interest. of R. under the settlement, whether 
in the £431 or the policy fund. HR. died, & £5,991 
stock, the produce of the policies, was invested in 
the names of trustees. W. became bkpt. & died : 
—Held : the trustees of the settlement were entitled 
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to hold the two sums of £481 & £5,991 against the 
assignees of W. towards satisfaction of the bond 
of W.—BurrRiIDGE v. Row (1844), 13 L. J. Ch. 
173; 8 L. T. O. 8. 1; 8 Jur. 299, L. C. 

Annotations :—Reld. West v. Reed (1843), 7 Jur. 147; 

Clack v. Holland (1854), 19 Beav. 262; Re M‘'Kenna’s 

Estate, Fz p. Busteed (1861), 5 L. T. 241; Ze Leslie, 

Leslie v. French (1883), 23 Ch. D. 552; Falcke v. Scottish 

Imperial Insce. (1886), 84 Ch. D. 234 ; Re Weston, Davies 

v. Tagart, [1900] 2 Ch. 164; Re Jewell’s Scttlmt., Watts v. 

Public Trustec, [1919] 2 Ch. 161. 

3615. .|—A., upon his marriage executed 
to the trustees of his marriage settlement a bond, 
& also a mtge. of his estates at S., for securing to 
them a sum of £15,000, the trusts of which were 
declared to be for A. for life, & afterwards for the 
benefit of his wife & children. A. not having paid 
this sum at the time specified in the bond, without 
notice to the trustees, assigned his life interest 
therein to B., as a security for the repayment of 
a debt due from A. to B. A. having afterwards 
become bkpt., B. filed his bill against the trustees 
& the assignees under the bkpcy. to obtain the 
benefit of his security ; & a decree was made in 
that suit, directing the life interest of A. in the 
£15,000 to be sold, & the produce to be paid to 
IB. Inthe course of the proceedings in the bkpcy., 
the assignees sold the S. estates, but the proceeds 
of the sale did not amount to £15,000 :—Held : 
the trustees were entitled, as against B., to retain 
the annual produce of the sum for which the 8. 
estates were actually sold, until the whole of the 
£15,000 should be reinstated.--SMITH v. SMITII 
(18385), 1 Y. & C. Ex. 338 ; 160 EK. R. 137. 
Annotations : Apid. Burridge v. How (1844), 13_L. J. Ch. 

173. Refd. oulditch v. Wallace (1838), 5 Cl._& I in. 

629; Courtenay v. Williams (1844), 3 Hare, 539; Jones v. 

Mossop (1844), 3 Hare, 56%; Re Weston, Davics v. Tagart, 

[1900] 2 Ch. 164; Re Jewell’s Scttlmt., Watts v. Public 

Trustee, [1919] 2 Ch. 161. 


3616. .|—Semble: the right of trustees to 
retain trust property as against a beneficiary who 
owes money to them as trustees under the instru- 
ment creating the trust exists in favour of trustees 
of a voluntary settlement which has been so com- 
pleted as to be enforceable by the ct. —/te WESTON, 
DAVIES v. TAGART, [1900] 2 Ch. 164; 69 L. J. Ch. 


5655; 82 L. T. 591; 48 W. R. 467. 
efd. Re Jewell’s Settlmt., Watts v. Public 








Annotation :— Refd 
Trustec, [1919] 2 Oh. 161 ? 
3617. ———.]—Where a trust fund is being dis- 
tributed by the ct. a trustee beneficiary, against 
whom proceedings are pending for moneys alleged 
to belong to the fund, cannot take any share until 
the amount, if any, due from him has been ascer- 
tained & made good.—Re RifODEsSIA GOLDFIELDS, 
Lrp., PARTRIDGE v. RHODESIA GOLDFIELDS, LTp., 
[1910] 1 Ch. 239; 79 L. J. Ch. 183; 102 L. T. 126 ; 
564 Sol. Jo. 135; 17 Mans. 23. 
Annotations :—Consd. Re Smelting Corpn., Scaver v. The Co., 
[1915]1 Ch. 472. Refd. Re Peruvian Ry. Construction Co. 
1915), 85 L. J. Ch. 129; Re National Live Stock Iusce., 
te National General Insce., [1917] 1 Ch. 628; Re Melton, 
Ik v. Towers, [1918] 1 Ch. 37; Re Jewell’s Settimt., 
Watts ». Public Trustee, [1919] 2 Ch. 161. Mentd. Re 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 


3618. .|—By marriage settlement made in 
1895 a policy of assurance on the husband’s life 
was assigned by him to pltf. trustees upon trust 
on the husband’s death to receive the moneys 
thereby assured, & to pay the income thereof 
to the wife during her life & after her death to hold 
the same in trust for the issue of the marriage as 
the husband & wife should jointly appoint, or in 
default then as the survivor should by deed or 
will appoint, & in default of appointment then in 
trust for the children of the marriage who being 
sons should attain twenty-one or being daughters 
attain that age or marry; & the wife thereby 
assigned certain reversionary property, described 
as the wife’s fund, to the trustees upon trust to 
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receive the same when it should fall into possession 
& to pay the income thereof to the wife during her 
life & after her death to the husband during his 
life & after the death of the survivor to hold the 
same upon the same trusts as were declared con- 
cerning the policy moneys after the death of such 
survivor in favour of the issue of the marriage; & 
the husband thereby covenanted with the trustees 
that he would not suffer anything whereby the 
policy should become void or voidable, & would 
duly pay the premiums for keeping on foot the 
policy or any policy effected as thereinafter pro- 
vided or for restoring the same respectively 
if the Bame respectively should have become 
voidable ; & if the policy or policies should become 
void would effect a new policy or policies for the 
amount which would have become payable under 
the policy so becoming void if the husband had 
then died ; &, after a declaration that it should 
not be obligatory on the trustees to enforce the 
covenants by the husband, it was expressly pro- 
vided that the trustees might in their discretion 
apply the income of the wife’s fund tuwards pay- 
ment of the premiums or other sums necessary 
“for keeping on foot or restoring ”’ the policies 
or any of them. In 1897 owing to the husband’s 
default in paying the premiums the policy lapsed 
& became void. The wife died in 1904. There 
was issuc of the marriage one infant son. The 
husband married again, & in 1905 his life interest 
in the wife’s fund was assigned to deft. trustees 
upon trusts in favour of his second wife. In 1917 
the wife’s fund fell into possession & pltf. trustees 
now claimed the right to effect a policy on the 
husband’s life for the amount of the lapsed policy 
out of the income of the wife’s fund :—Held: 
(1) as a matter of contruction the express power 
conferred on pltf. trustees to apply the income 
of the wife’s fund in keeping on foot or restoring 
the policies did not extend to a lapsed policy ; 
(2) on general principles of equity neither the 
husband nor his assignees could take anything out 
of the wife’s fund without first making guod to 
the trust estate the loss occasioned by the 
husband’s default in allowing the original policy 
to lapse, & pltf. trustees were therefore entitled 
to retain the income of the wife’s fund during the 
husband’s life until a policy upon his life for the 
amount covered by his covenant had been effected 
in their names or until there had been retained 
thereout a sum equal to the surrender value for the 
time being of the original lapsed policy.—e 
JEWELL’S SETTLEMENT, WATTS v. PUBLIC TRUSTER, 
[1919] 2 Ch. 161; 88 L. J. Ch. 357; 121 L. T. 207. 

8619. Beneficiary executor of settlor.}|— 
The personal interests of a trustee in a trust fund 
in ct. will be made applicable to the discharge of all 
claims against him as trustee. 

A. was entitled to a share of funds held upon the 
trusts of his father’s marriage settlement, & for 
which his father’s estate was liable. He was one 
of his father’s exors. In a suit to administer the 
trusts of the settlement & his father’s estate, a 
large balance was found due from A. as exor. :— 
Held: the trustees of the sottlement was entitled 
to retain such balance out of A.’s share, & pur- 
chasers from A., pending the suit, with notice of 
the proceedings, were bound by the same equity.— 
IrBy v. InBy (No. 3) (1858), 25 Beav. 632 ; 32 
L. T. O. S. 141; 4 Jur. N.S. 989; 6 W.R. 853 3 
53 KE. R. 778. F eee 

Soa Jarew v. Carew, [16 th. 
A Re, Sete Fee Sewell, (1909) 1 Ch. 806; He 

Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 

3620. ——— In respect of over-payments—Re- 
covery of Income tax paid on annuities.|—By 
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indenture made in 1885, after reciting a decree for 
judicial separation & an order of the Divorce Ct. 
directing the husband to pay to the wife 
permanent alimony at the rate of £200 per annum, 
the husband covenanted with the wife that he 
should in substitution for the permanent alimony 
directed by the order pay to her during her life 
the sum of £200 per annum subject to a provision 
that if he should make default in so doing the wife 
should be at liberty to enforce payment by 
process under the order as well as by action on the 
covenant, the intention being that the order should 
be a collateral & additional security for the 
covenant thereinbefore contained. The husband 
died in 1907, having by his will bequeathed his 
residuary estate to his exors. & trustees upon 
certain trusts in favour of his four sons, one of 
whom subsequently died, having bequeathed his 
one-fourth share to his wife absolutely. The 
husband during his lifetime, & his exors. & trustees 
after his death, had paid the wife’s annuity in full 
without deducting income tax :—Held: (1) on 
true construction of the deed the wife’s annuity 
was payable subject to, & not free from, income 
tax; (2) past overpayments in respect of income 
tax having been made under a mistake of law were 
not recoverable as a debt from the wife & could 
not be deducted either from future payments of 
the annuity or from the wife’s share in the 
residuary estate of the husband.—Ae WHarrcu, 
llarcu v. Waren, [1919] 1 Ch. 351; 88 L. J. Ch. 
147; 120 L. T. 694; 63 Sol. Jo. 389. 
Annotation :—Refd. Ie Wooldridge, Wooldridge v. Coe, 

{1920} W. N. 78. 

3621. -—— —.|— Re Woo.LpRiDGE, 
WOOLDRIDGE v. Con, [1920] W. N. 78. 

Retention by executors.|——See KxecutTors, Vol. 
XXIT., pp. 485-411, Nos. 5056-5109. 


SuUB-sECT, J.—PERSONS CLAIMING THROUGH 
OR ON BEHALF OF BENEFICIARIES. 

8622. General rule.|—A share of a trust fund 
can be retained against a liability to the fund of 
the party entitled to it, though he is entitled to 
it by way of derivative title only. 

Testator bequeathed a legacy to the wife of D., 
a trustee of his will, & D. subsequently became 
entitled to the legacy as his wife’s sole exor. & 
legatee. D. died without having taken out pro- 
bate to his wife’s estate, & at his death he was 
found 1o have died insolvent. The legacy had 
never been paid over, but during his lifetime D. 
had misappropriated a sum of money bclonging to 
testator’s estate :—Held: the legacy could be 
retained by the surviving exor. of testator’s 
estate to the full extent necessary to make good the 
misappropriation, although D, had never proved 
his wife’s will.—Re DACRE, WHITAKER v. DACRE, 
[1916] 1 Ch. 344; 85 L. J. Ch. 274; 114 1. T. 387 ; 
60 Sol. Jo. 306, C. A. 

Annotations :— Refd. Re Melton, Milk v. Towers (1917), 117 
L. I. 679: Re Savage, Cull v. Howard, [1918] 2 Ch. 146; 
ke Jewell’s Scttlnt., Watts v. Public Trustee, [1919] 2 Ch. 
161; Re Pain, Gustavson v. Haviland, (1919) 1 Ch. 38. 
3623. Right to retain—As against personal repre- 

=(lusacenpst ORE policy of assurance on the life of 

H. was taken in the names of trustees & a settle- 

ment was executed by virtue of which the bonuses 

payable on the policy were to be held upon trust 
for H., & the money assured, on the trusts of the 
settlement. H. obtained possession of & mis- 
appropriated a portion of the trust funds :—Held : 

the trustees were not entitled as against H.’s 

extrix. to impound or retain the bonuses to make 
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Sect. 17.—Relainer against beneficiaries : Sub-sects. 
8&4. Sect. 18.] 


good the trust funds misappropriated by H., not 

as being settled property, because there was a 

prior resulting trust of them for H.; not by way 

of set-off, because they were not payable till after 

H.’s death.—HaLuetTr v. HALLetr (1879), 13 

Ch. D. 232; 49 L. J. Ch. 61; 41 L. T. 723; 28 

W. RK. 321. 

«(nnotations :—Apld. Re Gregson, Christison v. Bolam 
(1887), 36 Ch. D. 223. Distd. Re Weston, Davies v. 
Tagart, [1900] 2 Ch. 164. 

624, -— --~—-.|—Re DAcRE, 

Dacre, No. 3622, ante. 

8625. As against trustees in bankruptcy— 
Bankrupt beneficiary.]|—A father deposited with a 
bank a sum of £2,400, money of his own, as a 
continuing security for any amount which might 
from time to time be owing to the bank by a firm 
in which two of his sons were the only partners. 
Interest on the deposit was from time to time paid 
by the bank to the father. By his will the father 
gave legacics & shares of residue to the two sons. 
At the date of his death the sons owed £8,858 
to the bank, & the sons were afterwards adjudicated 
bkpts. The bank proved in the bkpcy. for the 
whole £8,858. No dividend having yet been paid 
in the bkpcy., but it being admitted to be impro- 
bable that the estate would realise enough to pay 
the bank in full, & that the bank would ultimately 
appropriate the deposit of £2,400 towards the 
payment of the firm’s debt :—Held: the trustees 
of the father’s will were not entitled to retain the 
legacies & shares thereby bequeathed to the sons 
against the liability of the father’s estate as surety 
to the bank, but the trustee in the bkpcy. was 
entitled to receive those legacies & shares.— 
Jte BINNS, LEE v. BINNS, [1896] 2 Ch. 584; 65 
L. J. Ch. 880; 75 L. T. 99; 40 Sol. Jo. 654. 


Annotations :—OQOverd. Re Melton, Milk v. Towers, [1918] 1 Ch 
ae Refd. Zte Mitchell, Freelove v. Mitchell, [1913] 1 Ch. 


3626, ----- ——- .]|—After testator’s death, 
a legatee of a one-fourth reversionary share in a 
residuary fund, on whose behalf testator had given 
a continuing guarantee fully securing his banking 
account, but limiting testator’s liability to a 
specified amount, mortgaged his reversionary 
share to the bank to secure his account & subse- 
quently became bkpt. The bank as principal 
creditors valued their security & proved for the 
whole balance of their overdraft, on which they 
received under 10s. in the pound, & had no chance 
of obtaining full payment. ‘he exors. as sureties 
were then compelled to pay the sum of £313, the 
full amount for which they were liable under the 
guarantee. The bank, with the concurrence of 
the legatee’s trustee in bkpcy., subsequently sold 
the reversionary share to an assignee. On the 
reversion falling in & the estate becoming divisible : 
—Held: the £313 must be brought into hotchpot 
by the assignee on the ground that it did not form 
part of the assignor’s estate at the time of his 
bkpcy.—Re MELTON, MILK v. TowERs, [1918] 1 
Ch. 37; 87 L. J. Ch. 18; 117 L. T. 679; 84 
T. L. R. 20; [1917] Tl. B. R. 246, C. A. 
wT a] See, also, Execurors, Vol. 
XXIII, p. 439, Nos. 5082, 5083. 


WHITAKER v. 











PART V. SECT. 17, SUB-SECT. 4. 
‘ pt lh i. ant to retain. ]-—MERRIMAN 

, ETUAL TRUSTEE Co, (1896), 17 
N Ss. WwW. Eq. 325.—AUS. 


Kq. 4.— 


SOUTHWELL ¥. 


N. 8. W. 32.— 
‘ PART V. SECT. 18, ) ren, ee FP) 
- Power to effect partition —Con- MOND v. HAMMOND 
sent of beneficiaries necessary.}—SHEP- | 8. W. 270; 20 


HERD v. SHEPHERD (1881), 2 N.S. W. 
4.—AUS. 


k. Power to carry 
MARTIN (1901), 1 
AUS. 


TRUSTS AND TRUSTEES. 


SUB-SECT. 4.—BENEFICIARIES DISENTITLED TO 
MONEYS PAID. 


3627. Right to retain.}—Trustees had a power of 
advancing part of a contingent share of the 
benefit of a legatee. The trustees sold out £1,000, 
& advanced the funds partly according to the 
power, & partly to the legatee personally. With 
a view to indemnity the trustees insured the 
legatee’s life. He died before the legacy was 
vested :—Held: the indemnity fund belonged to 
the widow of the legatee, excepting so much as 
would repay to the estate the money paid to him 
personally, & the costs of the special case.— 
NEWMAN v. CLUTTON (1851), 17 L. T. O. S. 294. 

———.]-— See, also, Exrcutors, Vol. XXIII., 
p. 430, No. 5017. 


Sect. 18.—OTHER POWERS. 

8628. Power to raise sum to start beneficiary in 
business—Whether amounting to power of dis- 
cretion exercisable by court.]—A trust ‘‘ to levy & 
raise any sum or sums not exceeding £2,500, as 
the trustees shall think fit, for the purpose of 
forming a capital to enable B. to commence 
business’ is a discretion which the ct. cannot 
exercise, & which cannot be taken advantage of 
by creditors on the insolvency of B.—BELLIs v. 
Tooty (1833), 2 L. J. Ch. 76. 

3629. Two beneficiaries-—Power exercisable 
for benefit of survivor.]—-(1) A power in a scttle- 
ment to withdraw funds & lay them out in the 
purchase of a trade for the benefit of the husband 
& wife may be exercised after the death of one of 
them for the benefit of the survivor alone. 

(2) In exercising it the trustees ought to see that 
a purchase is bond fide made, but they need not 
inquire into the value of the property or expedi- 
ency of the purchase.—DoorLyY v. ARNOLD (1870), 
18 W. R. 540. 

3630. What must be considered by trustees. | 
—-DooRLy v. ARNOLD, No. 3629, ante. 

3631. Trust to pay sum at twenty-one—Discre- 
tion as to mode of payment—Right to settle or pay 
over sum.|—Testator gave money in the funds to 
be paid or transferred to or settled upon pltf. at 
twenty-one, by his trustees & exors., in such 
manner as they in their judgment should think 
most prudent & proper:—Held: the trustees 
might pay the money to the separate use or into 
the hands of pltf.—LaInG v. LAING (1839), 10 Sim. 
315; 9L. J. Ch. 483; 3 Jur. 1119; 59 HE. R. 636. 

3632. Or on prior marriage with consent— 
Discretion to settle—Effect of marriage under 
twenty-one without consent.|—Testator gave pro- 
perty to his trustees, upon trust to pay, distribute 
& divide equally between his daughters, naming 
them, to be paid & assured to them as they should 
attain the ages of twenty-one, or be married under 
that age with the consent of his trustees. Proviso, 
that if they should marry with the consent of his 
trustees, he empowered the trustees to pay the 
shares at the times of such marriages, or at their 
discretion to settle the same. 

There was a power of maintenance & gifts over 
as between the daughters on dying unmarried 
under twenty-one & if all the daughters should die 














123,—AUS, 
m. dé convert business into 
on business.J— | private company.|—Trustees having 


88. 
S. R. | power under a will to carry on a business 
with limits of capital, which proved 
inadequate, & having no power of sale, 
were authorised to convert the business 
into a limited co. in order that it might 


HAMMOND, HAmM- 
1903), 38. R. N. 
e 8, Ww. W. N. 
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under twenty-one unmarried & without leaving 
issue, then over:—Held: the trustees had no 
power to direct a settlement where one of the 
daughters married under twenty-one without 
consent.—TAYLOR v. AUSTEN (1853), 1 Drew. 459 ; 
1 W. R. 252; 61 EB. R. 527. 

3633. Power to take legal advice.|—A party 
named trustee without his sanction & called on to 
disclaim is authorised in taking the opinion of 
counsel as to his obligation to execute a disclaimer. 
——Re TRYON (1844), 7 Beav. 496; 21. T. O. S. 
516; 8J.P. 408; 49 H.R. 1158. 

Annmattons :~Mentd. Re Stephen, Ex p. Bass (1848), 2 


h. 582; Re Browne (1851), 15 Heav. 61 >; Re Johnson & 
Maar tee (1888), 37 Ch. D. 433; He Cheesman, [1891] 


8634. Power to lend sum to beneficiary—Not 
confined to one loan.|—Under a power to lend 
£2,500 of the trust funds to the tenant for life :-— 
Held: it was not exhausted by one loan, but, after 
repayment, the power might be exercised a second 
time.—VERSTURME v. GARDINER (1853), 17 Beav. 
3383 51 i. R. 1064. 

8635. Power to pay annuity—Annuity increased 
on payment off of incumbrances—Payment of larger 
sum though incumbrances still subsisting.|— 
Testator devised his real estate to trustees in trust 
to pay an annuity of £6,000 a year to his daughter, 
& subject thereto upon trust to accumulate the 
rents for twenty-one years, & out of the accumu- 
lated fund from time to time to pay his debts, 
jegacics, & the incumbrances on the estates, & 
invest the residue in the purchase of lands to be 
held on the same trusts ; & he directed the estates, 
on the expiration of the trust for accumulation, to 
be settled in strict settlement. He directed that 
as soon as the incumbrances were paid off, the 
annuity of £6,000 should be increased to £8,000. 
Ile gave his residuary personal estate to his 
trustees upon trust to pay off the incumbrances, & 
apply the surplus in the same way as the accumu- 
lated rents & profits. Ife died leaving personalty 
which, within a month after his death, was ascer- 
tained to be amply sufficient to pay off his debts, 
legacies, & incumbrances. The trustees, how- 
ever, retained a considerable part of the personal 
estate, as it was producing a high rate of interest ; 
& they did not for several years pay off all the 
incumbrances :—Held: the trustees were right 
in paying the annuity at the rate of £8,000 a year 
from testator’s death, & must be allowed it in their 
accounts.—ASTLEY v. Fissex (KARI) (1871), 6 
Ch. App. 898; 25 L. T. 470, L. JJ. 

3636. Covenant in settlement to pay sum of 
money—Discretion as to time of payment.|— 
A deed, after reciting that A. was desirous of 
securing the payment after his decease of the 
several annuities & the gross suin thereinafter 
respectively specified, to the several persons 
thereinafter named, contained a covenant by A. 
with trustees that if B. should attain the age of 
twenty-one years, either in the lifetime or after the 
decease of A., then the heirs, exors. or adminis- 
trators of A. should at such time after his death, 


be carried on more conveniently & 527.—N.Z. 


eftectively.—MoCarTRY v. MCCARTHY 
args 19 N.S. W. L. RR. 122: 36 
N. Ss. Vv. W. N. 45,—AUS. 


BARBER, 


n, ——.]-—— fe BAREER 
» BARBER (1902), 21 N. Z L. 


o. Whether statutory body has power 
to dedicate bridge to public uses.)— 
CLARK v. MELBOURNE HARBOUR TRUST 
Comps, (1903), 29 V. L. 467.—A 
ie p. Power to modify testator’s direction.) 93, A. 8, R. 72.—AUS, 
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or after the day on which B. should attain the 
age of twenty-one years, whichever should last 
happen, as the trustees or the survivors or survivor 
of them should in their or his uncontrolled discre- 
tion think fit, & either in one sum or from time to 
time in various sums, pay to B. or for his use or 
benefit, any sum not exceeding £300, without any 
deduction or abatement whatever. ‘The covenant, 
as originally drawn, was an absolute covenant for 
the payment of £300, but was altered by the direc- 
tion of the covenantor at the time when he executed 
the deed. The sum of £300 was the only gross sum 
mentioned. The trustees proposed to exercise 
their discretion by paying B. £5, & expressed their 
intention of not exercising it further for his benefit : 
—Held: the discretion of the trustees was con- 
fined to the time at which the sum or sums were 
to be paid to B., & he was entitled to the full sum 
of £300.—PALMER v. NEWELL (1872), 25 LL. T. 892. 


3637. Trust to pay sum to parent or guardian— 
Discretion as to children’s interests to be exercised. | 
—GAINSBOROUGH (KARL) v. WATCOMBE TERRA 
Corra CiLay Co., Lrp., DUNNING +, CAILNS- 
BOROUGH (WAktT.), No. 3048, ante. 

3638. Power to carry on business—On bequest of 
business on trust for sale—With power to postpone.| 
——Testator devised & bequeathed his real & 
personal estate, which included his business, upon 
trusts for sale & conversion, the proceeds to be 
invested & to be held upon trust for his wife for 
life, & afterwards for his children. The will 
contained a power to postpone the sale, with the 
usual direction that the income until sale should be 
paid to the same persons & in the same manner as 
the income of the trust estate. The trustees 
carried on testator’s business for twenty-two 
years, not with a view to a sale, but for the benetit 
of the widow, to whom the whole of the profits 
were paid as income :—/Teld: the absolute dis- 
eretion given to the trustees to postpone the sale 
involved a power to carry on the business during 
the period of postponement; the trustees were 
justified in carrying on the business as they had 
done, & the whole of the profits of the business 
had been properly paid to the tenant for life.— 
Re CROWTHER, MIDGLEY v. CROWTHER, [1895] 2 Ch. 
06; 64]. J. Ch. 537; 72 1. T. 762; 43 W. RR. 57) ; 
11 T. L. R. 880; 13 RB. 496. 

Annolations :—-Consd. Re Smith, Arnold v. Smith, [1896] 1 
Ch. 171); Stanier v. Hodgkinson (1908), 73 L. J. Ch. 179. 
Folld. 2c lford, Elford v. Elford, {1910} 1 Ch. 814. 

.|—See, generally, Execurors, Vol. XXIV., 

pp. 557-564. 

3639. Power to present during infancy—No 
power to give consent to sale of glebe.|—-Where an 
advowson is settled to the use of an infant as tenant 
in tail, with a power for the trustees of the settle- 
ment to present during his infancy, the trustces 
are not patrons, & cannot give the consent of the 
patron required by a private Act of Parliament to 
the sale of glebe.—Luiau v. Lriau, [1902] 1] Ch, 
400; 71. J. Ch. 195; 861. T. 219; 50 W. KR, 
380. 





~ -PERPETUAL EXECUTORS & TRUSTELS 
ARSOON. ¥. JOHNSON, {1907} V. L. RB. 
596,.—AUS. 


q. Power to vary & revoke trust.|— 


R. 467.—AUS. Re Rippocn, BAKER vt. Wutre, [1925] 
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TRUSTS AND TRUSTEES. 


Part VIl.—Investment of Trust Funds. 


Sect. 1.—IN GENERAL. 

See, now, Trustee Act, 1925 (c. 19), ss. 1-11. 

8640. Duty to invest.|—Distinction between a 
trustee undertaking to make good a debt due to the 
estate, & actually receiving payment, in the one 
case being bound to invest it, i.e. if the money be 
received ; but secus where the trustee merely 
undertakes to make it good, the debtor not being 
discharged.—BiIrp v. JOHNSON (1854), 283 L. T. 
0.8. 320; 18 Jur. 976; 2 W. R. 692. 

3641. |—A will appointing trustees only 
authorised them to invest in Parliamentary stocks 
or funds, or in freehold, copyhold, or leasehold 
hereditaments. 

The will contained a provision that no truste 
should be answerable for any banker, broker, or 
other person in whose hands any moneys might be 
deposited for safe custody or otherwise. 

The trustees left the sum of £500 on deposit at a 
bank, by way of interim investment, whilst they 
looked for a intge., for fourteen months, when the 
bank failed. Upon the question whether the 
trustees were liable for the loss thereby occasioned : 
—Held: fourteen months was too long for the 
trustees to leave trust money on deposit at a bank ; 
if after six months they could not get a mtge. 
they ought to have invested the money in Consols ; 
from the inoment they left it too long on deposit, 
they became responsible for the consequences of 
their default, & were therefore liable for the sum 
lost to the trust estate.—CANN v. CANN (1884), 
51 L. T. 770; 33 W. R. 40. 

Annotation :—Refd. Re Davis, Davis 7. Davis (1902), 71 

L. J. Ch. 539. 





8642. Whether investments in names of all 
trustees.|—'There being some disagreement between 
three trustees, the majority acted alone & took 
securities in their own names, omitting the name 
of the dissentient trustee :—Held: pltf. who was 
interested in the trust property, was entitled to a 
receiver.—-SWALE v. SWALE (1856), 22 Beav. 584 ; 
52 HE. R. 12338. 

3643. -|—Residue was bequeathed to two 
trustees on trust to invest in the Parliamentary 
stocks or funds or upon real securities at intcrest 
in the names of the trustees, with a proviso for 
change of investment to ‘‘any other funds or 
securities whatsoever.’’ The property having 
been invested in bank annuitics, the two acting 
trustees sold these & purchased Russian railway 
bonds transferable by delivery, half of which were 
kept in the custody of one trustee, & half of the 
other. One trustee absconded, having converted 
the bonds in his hands :—Held: the investment 
was, on the terms of the will, authorised, but, 
the innocent trustee having on the construction 
of the trust committed a breach of trust in leaving 
the securities in his co-trustee’s hands, was liable 
at the option of the cestuis que trust to replace the 
bonds or to pay the amount for which they were 
sold, or, if that could not be ascertained, the 
market value at the date when they were left in 
the hands of the defaulter—LkEwis v. NoBss 
A 8 Ch. D. 591; 47 L. J. Ch. 662; 26 W. R. 


Annotations :—Consd.. Re Smith, Smith v. Thompson, 
[1896]}1Ch.71. Refd. Zte Roth, Goldberger v. Roth (1898), 


PART VI. SECT. 1. 

r. What must be taken into account in 
lending or borrowing.|—In lending or 
borrowing on landed security there 
must be always two leading topics of 





inquiry- first, the title of the borrower ; 
& secondly, the sufficiency of the value 
of the estate.—W 
(1852), 3 I. Ch. R. 


t. Duty of trustees to fortify position 


ARING 1. 
331.— IR. 


741. 7T. 50; Re Sisson’s Settlmt., Jones v. Trappes, [1903] 
1 Ch. 262; Re Wrage, Wragg v. Palmer, [1910) 2 cn 58. 


3644. ——— Condition of investment to be held in 
name of one.|—-(1) Testator gave his real & per- 
sonal estate to three trustees, with power, in their 
‘* absolute discretion,’ when they should think fit, 
but not otherwise, to sell & convert & invest upon 
certain securities or ‘“‘ upon the stocks, shares, 
securities ’’ of any incorporated co. paying a divi- 
dend :—Held: the trustees were authorised to 
invest in railway stock bearing a fixed rate of 
interest, but they ought not to allow part of testa- 
tor’s asscts to remain on shares, as invested by 
testator himself, which, by the rules of the 
co., could only stand in the name of a single 
trustee. 

(2) Shares, which, by the rules of a co., could 
only be held in the name of a single person, were 
bequeathed specifically to three trustees for A. for 
life with remainder over :—-Held: they might 
lawfully be held in the name of a single trustee.— 
CONSTERDINE v. CONSTERDINE (1862), 31 Beav. 
330; 31 L. J. Ch. 807; 71. T. 122; 8 Jur. N.S. 
906; 10 W. R. 727; 54 BE. R. 1165. 

3645. Propriety of investment as between tenant 
for life & remainderman— Neither to be benefited 
at expense of other.|——Where the question as to 
the propricty of an investment by trustees for a 
tenant for life & remainderman arises between 
the two latter parties, while the ct. will not, on the 
one hand, sanction a collusive & fraudulent invest- 
ment that would have the effect of diminishing 
the capital sum to which the remainderman will 
be entitled on the death of the tenant for life ; yet, 
on the other hand. it is not in the power of the 
remainderman to require the investment to be 
made at the lowest rate of interest, in order that 
the capital sum may be increased.-- VICKERY 1. 
Evans (1863), 33 Beav. 376; 3 New Rep. 286 ; 
33 T. J. Ch. 261; 9 L. T. 822; 10 Jur. N.S. 30; 
12 W. R. 237; 55 KE. R. 413. 

3646. What are ‘ trust funds ’’——Within Trustee 
Acts—Funds of benefit building society---Invested 
in names of trustees under direction of board.|— 
Funds of a benefit building socicty invested in 
the names of trustees for the society under the 
direction of the board are not trust funds subject 
to the powers conferred by Trust Investment Act, 
1889 (c. 32).—Ite NATIONAL PERMANENT MUTUAL 
BENEFIT BUILDING SoctEtTy (1889), 43 Ch. D. 481 ; 
59 L. J. Ch. 403; 62 1. T. 596; 88 W. R. 475 ; 
sub nom. MANCHESTER ROYAL INFIRMARY DIs- 
PENSARY & Lunatic Hosprran v. A.-G., Re 
NATIONAL PERMANENT MUTUAL BENEFIT BUILDING 
Sucigety, 6 T. L. R. 129. be oe 

On I— . Sun Bidg. Soe. v. Western Suburban 
a eee Re hae. Soc., 921} 2 Ch. 438. 

8647. ——— -—--— “‘ Trust funds in his hands ’’— 
Whether confined to trust moneys awaiting invest- 
ment.]—Hume v. Lopss, No. 3791, post. 

Discretion of trustee.]|—Sce Trustee Act, 1925 
(c. 19), 8. 3. 

Duty of executors as to investment of funds.|— 
See Executors, Vol. XXIII., pp. 324-830, Nos. 
3909-3962. 

Powers under Settled Land Acts—Application of 
capital money & land acquired.]—Sec, generally, 


of beneficiaries—To prevent defeat of 
of nts accruing to beneficiary under 
Scottish decree. }—BROWER’S IXECUTOR 
v. RAMBAY’S TRUSTEES (1912), 8. C. 
1374.— SCOT. 


WARING 


Part VI.—INVESTMENT or Trust FuNDs. 


Sena NENTS: Vol. XL, pp. 748-752, Nos. 2778— 


SECT. 2. WHERE DIRECTIONS GIVEN IN TRUST 
INSTRUMENT. 
Sus-sEcr. 1.—IN GENERAL. 


8648. General rule—Directions must be followed.| 

ae v. oe No. 3666, post. 
ee SS | D e q 4 

No. 3667, post. / ADOGAN v. Essex (EARL), 

365 ——.]—A. bequest to trustees of the 
sum of £20 per annum Bank Long Annuities, or 
an annual sum equal thereto, upon trust to pay 
same to E. for life; &, after her decease, to pay 
assign, transfer & make over the principal stock or 
money which should be set apart for the payment 
of the yearly sum to E.’s children, share & share 
alike. Testatrix, at the date of her will, & thence 
till her death, had £50 a year Bank Long Annuities, 
which would terminate im 1860 :— Held: testatrix 
intended to give a perpetual annuity of £20, & 
the trustees of the will had not an option to make 
either a permancnt investment, or set apart £20 
a year long annuities, at their discrction; but 
were bound to take the course which was most for 
the advantage of the children of E., by investing 
in Consols such a sum as would produce £20 a year, 
to answer the legacy.— Hauaar v. NEATBY (1854), 
Kay, 379; 2 Eq. Rep. 176; 23 L. J. Ch. 455; 
23 L. T. O. 8S. 49; 2 W. R. 287; 69 E.R. 160. 





8651. —— -———.]— SpElcnr v. GauNT, No. 3273, 
ante. 
8652. —— - —.|- LEAROYD v. WilITELIcyY, No. 


3038, ante. 

3653. Whether court will extend powers Where 
extension beneficial to trust estate.|~- There does 
not reside in this ct. any power to authorise trustees 
to take, on the ground that it is beneficial, an 
investment which testator has not authorised 
(BuckLEY, J.).—Re Morrison, Morrison — uv. 
Morrison, [1901] 1 Ch. 701; 70 L. J. Ch. 399 5 84 
L. 'T. 388; 49 W. R. 441; 17 T. 1. R. 38305 45 
Sol. Jo. 344; 8 Mans. 210. 

Annotations :—Consd. & Apld. J’e Tollemache, (1903) 1 Ch. 
rae Reid. ke New, Re Leavers, Re Moricy, [1901] 2 Ch. 
3654. — ---- — .]——-Where in the administration 

or management of a trust estate by the trustees, 

especially where the estate consists of a business 
or of shares in a mercantile co., there arises an 
emergency or a state or circumstances which it 
may reasonably be supposed was not foreseen or 
anticipated by the author of the trust & is unpro- 
vided for by the trust instrument, & which renders 
it desirable & perhaps even essential, in the 
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TRUSTEES v. YOUNG 


(1903), 6 Tf, (Ct. of 
Sess.) 26; 41 Se. L. 2k. 14; 11 L. I. 
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interests of the beneficiaries, that certain acts 
should be done by the trustees which they them- 
selves have no power to do, & to which the consent 
of all the beneficiaries cannot be obtained by reason 
of some not being sui juris or not yet in existence, 
the ct. will exercise its general administrative 
jurisdiction by sanctioning, on behalf of all parties 
intcrested, those acts being done by the trustees.— 
Re New, Re LeAVERS, Re Moruey, [1901] 2 Ch. 
534; sub nom. Re New’s SETTLEMENT, LANGHAM 
v. LANGHAM, Jte LEAVERS, LEAVERS v. TALL, Re 
MORLEY, FRASER v. LEAVERS, 70 L. J. Ch. 710; 
ae T. 174; 50 W. R. 17; 45 Sol. Jo. 706, 
Annotations :- Distd. Ie Tollemache, [1903] 1 Ch. 955. 

Consd. Jie Wells, Boyer v. Maclean, [1903] 1 Ch. 848. 

Mentd. /te Willis, Willis v. Willis (1901), 71 L. J. Ch. 73. 

Re Houghton, Hawley v. Blake, [1904) 1 Ch. 622, 

3655. —-—-- -— .|—-The rule laid down in Re 
New, Re Leavers, Re Morley, No. 3654, ante, as to 
the exercise by the ct. of its extraordinary juris- 
diction in relation to the administration of trusts, 
in sanctioning acts by trustees going beyond the 
express provisions of the trust instrument, is 
limited to cases of emergency, & does not cover 
every case in which a particular act is desired to 
be done mercly because it appears beneficial to 
the estate. Hor instance, the ct. will not sanction 
an unauthorised change of investment proposed 
on the mere ground that it will be to the advantage 
of the beneficiaries. - Re TOLLEMACHE, [1903] 1 Ch. 
955; 72 L. J. Ch. 5389; 88 L. T. 670; 51 W.R. 
597, CW A, 

- —-- —- Power to accept new shares on recon- 
struction of company.]-— See COMVANIES, Vol. X., 
pp. 1029, 1030, Nos. 7188, 7139. 


3656. Power to purchase copyholds of inheritance 
—With consent of husband & wife— Effect of pur- 
chase by husband of copyholds for lives --Without 
consent of wife.|--The trustees of a marriage 
settlement, being empowered by it to invest the 
trust funds in frecholds or copyholds of inheritance, 
with the consent of the husband & wife, authorised 
the husband to purchase a certain estate, as an 
investment of part of the trust funds; & after- 
wards they sold out a sufficient part of those funds 
to pay for the estate, & the husband received the 
proceeds. ‘The estate was copyhold for lives, & 
the purchase was made without the wife’s consent : 
—IHield: nevertheless, as between the husband & 
the trustees, he must be considered to have 
purchased the estate for them. TRENCH v. 
JIARRISON (1849), 17 Sim. 111; 60 EB. R. 1070. 
Annotation :-—Refd. Penna] v. Deffell 4853), 1 W. R. 239. 

3657. Power extending beyond statutory range 
of investment— Construed strictly.| te MARYON- 
WILSON’S ESTATE, No. 3729, post. 








Right fo anvest in new company.) — 
S. J Authority given by testator to bis 


3648 i. General rule— Direchions must 
be followed. }-—THOLMES v. Moon (1819), 
2 Mol. 328.—IR. 


3648 ii. --———,]—Tnder @ con- 
tract of marriage a sum of money was 
conveyed to trustees, who were directed 
to invest it on ‘ heritable or good 
personal security.’’ he trustees in- 
vested a portion of the sum in the 
purchase of bank stock, which after- 
wards rose greatly in value. The 
husband & wifo then raised an action 
of declarator that the increased value 
belonged to them :—J/eld : the trustces 
were bound immediately to realise the 
bank stock, & to invest the moncy 
according to the provisions of tho 
matrriage-contract.—GRANT v. BAILLIE 
(1869), 8 halt Pr (Ct. of Sess.) 77; 42 
So. Jur. 88.— COT. 

3648 iii. —— ——-.]— HUTCIIINSON’S 





395, —SCOT. 

u. Constuction of statue “ WMrpressly 
forbid.’]}—A direction in w will that 
during suspense of absolute vesting 
the trustees shall invest all moneys 
coming to their hands upon firet mtge. 
of real estate {n the Provincial District 
of Auckland does not ‘* expressly 
forbid ’ trustees to invest trust funds 
under Trustees Act, 1883, Amendment 
Act, 1891, 8. 14..-HANNAN v. ROBIN- 
SON (1898), LGN. Z, L. R. 325,.—-N.Z. 


a. .}~—A?* direction to in- 
vest moneys in a particular specified 
form of investment does not make 
other lawful investments ‘* expresaly 
forbidden ” within Trustee Act, 1908. 
—NrEw ZEALAND INSURANCE Co. v. 
Acton, [1924] N. Z. L. R. 193.—N.Z. 


b. Winding up of one company— 








trustees to continue investments made 
by hit did not authorise them, on the 
recoustruction of an undertaking by 
the winding up of an old co. & the 
formation of a now one, to take up 
shares in the new co. in lieu of shares 
belonging to testator in the old one.— 
THOMSON’S TRUSTEES v. THOMSON 
(1889), 16 IR. (Ct. of Sess.) 517; 26 
Se. L. Rt. 368.—SCOT. 

c. Power to continue loan or retire- 
ment of partner.J— A power given by 
testator to lend part of his funds to 
a firm of which he was a partner 
applicd only to the firm as oxisting at 
the date of his death & did not authorise 
the trustees to continue the loan to the 
firm after a partner had retired.— 
SMITH v. PaTRICK (1901), 3 F. (Ct. of 
Sess.) (H. L.) 143; 38 Se. L. R. 613.— 
SCOT. 
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Sect. 2.—Where directions given in trust instrument : 
Sub-sects. 2,3 & 4.] 


SUB-SECT. 2.—-MEANING OF TERMS. 
See Trustee Act, 1925 (c. 19), s. 68 (1), (13), (14). 


3658. ‘‘ Securities ’’—Interpreted as ‘‘ invest- 
ments.’’]—Re RAYNER, RAYNER v. RAYNER, No. 
3587, ante. 

8659. .]|—Under a marriage settlement 

the trustees were directed to stand possessed of 
certain scheduled shares, stock, & securities upon 
trust at any time, with the usual consents, to sell 
the same & invest the proceeds in various invest- 
ments, including ‘‘ the purchase of freehold ground 
rents,’ with power from time to time ”’ to vary or 
transfer such stocks, funds, shares or securities 
into or for others of the same or a like nature.” 
The trustees purchased freehold ground rents, & 
in 1901 the tenant for life under the settlement 
agreed to sell the same. The purchasers objected 
to the title on the ground that the trustees were 
not trustees for the purposes of the Settled Land 
Acts :—-Held: the word “securities” in this 
settlement meant anything to be purchased under 
the power, &, having regard to the power to vary 
& transfer the “‘ securities ”’ the trustees had power 
to sell the ground rents, & were consequently 
trustees for the purposes of the Settled land 
Acts.—Re Tape & LoNpon & INDIA Docks Cov.’s 
CONE (1905), 74 L. J. Ch. 523; 92 L. Tr. 
829. 
3660. ——- -——- .]— Testator, who died in 1895, 
by his will devised & bequeathed his real estate 
& the residue of his personal estate upon trusts 
for his wife & children; & testator, after giving 
his trustees a discretionary power of sale over his 
real estate, authorised them to invest any trust 
moneys in their hands “in the purchase or upon 
mtge. of freehold or leasehold properties in 
England .... or in or upon the preferential 
stocks ” of certain railway cos., “ or in any other 
investment in or upon which trustees are authorsed 
by law to invest trust funds, with full power to 
vary & transpose such securities for others of the 
description hereinbefore authorised.” The will 
contained no express trust or power for recon- 
version of purchased real estate. In 1896 the 
trustees out of trust moneys in their hands pur- 
chased real estate, & in 1903 contracted to resell 
the same. The purchaser objected that the 
trustees had no power under the will to resell the 
purchased real estate :—Held: testator had used 
the word “ securities” in its wider sense as a 
synonym for “investments”; & the power to 
transpose & vary “ securities,’’ so read, enabled the 
trustees to resell the purchased real estate & to 
give a good discharge for the purchase-money.— 
Re Gent & EAson’s Contract, [1905] 1 Ch. 386; 
74 L. J. Ch. 333; 92 L. T. 356; 53 W. R. 330. 


Annotations ;—Consd. Re Wrage, Wrarg v. Palmer, [1919] 
2Ch. 58. Refd. Ae Hutchinson, Crispin v. Hadden (1919), 
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3658 {. ‘* Securities '—J nlerpreted as 
** investments,’ |—Re MorT, PERPETUAL 
TRUSTEE Co., LTD. v. BISDER (1904), 
iS.R.N.S.W. 760; 21N.S. W.W.N. 
259.—-AUS, g. 
d. “Investing in "means “ Actual testator gavo h 


purchase.”’)---e BARWICK (1884), 5 
Q. Jt. 710.—CAN. 


e. Meaning of security — Whether 
lending money to bank on deposit 
receipts. )—-SKINNER v. TRUSTHES tXE- 
26 VT eA ‘B70: on ony Sat 

s « . > a os ° . . 
218.—-AUS. cer, 


tf. —— 


** Investment.’’] — “ In- 


ordinaril 
vestment ” is not a proper term as et ta 


to moneys in trade: & “ security ”’ 
means such pecurity as binds lands or 
something to be answerable for it. - 
ent v WorrTs (1889), 18 O. R. 332. 


Meaning of * permanent.’*] — A 

8 trustees power to 
invest funds (inter 
*‘ permanent public 
securities of any of the Australian 
Colonies ’’ :—Tfeld : 
manent ” did not mean interminable, 
but_the trnstees had power to invest 
in N. S. Wales Govt. Stock, which 
were payable at dates rangin 
10 to 25 years hence, & whic 
ded as permanent as 
opposed to-those which were merely 


TRUSTS AND TRUSTEES. 


88 L. J. Ch. 352. Mentd. Singer v. Williams, [1921] 1 A. C. 
41. 


8661. ‘‘ Invested ’’—-Money deposited with em- 
Ployer.|—Testator by his will declared that ‘ an 
moneys liable to be invested under this my will 
may remain invested as at my death.” Testator’s 
estate included a sum of £2,900 on deposit with an 
industrial firm in whose employment testator had 
been for many years :—Held: the money could 
not be treated as “‘ invested,” & consequently the 
trustees could not allow the same to remain on 
such deposit.—Re SupLOw, SMITH v. SUDLOW 
(1914), 59 Sol. Jo. 162. 

38662. ‘* Invest ’’—-Application of money in pur- 
chase of property yielding income.|—Testator de- 
vised & bequeathed the remainder of his personal 
estate & all his real estate to his exors. upon trusts 
for sale & conversion, & to stand possessed of the 
proceeds after payment of debts, etc., upon trust 
for all his children equally, & testator settled the 
share of each daughter upon usual trusts. Clauses 
5 & 6 of the will gave the trustees a discretionary 
power to postpone the sale & conversion of the 
residuary estate during such period as they should 
think fit, & to manage & let the real estate until 
sold as if they were the absolute beneficial owners 
thereof. Clause 8 authorised the trustees in their 
discretion to continue any investments testator 
might have at his death, notwithstanding that 
they might not be of the nature of trust invest- 
ments, & Clause 10 authorised the trustees to 
invest any money forming part of his trust estate 
upon such stocks, funds, shares & securities or 
other investments of whatsoever nature & where- 
soever as his trustees should in their absolute & 
uncontrolled discretion think fit with the like 
power of varying such investments to the intent 
that his trustees should have the same full & 
unrestricted powers of investing & transposing 
investments as if they were absolutely entitled 
thereto beneficially. There was no express power 
to retain real estate unconverted during the trust 
& no express power of appropriation. All the 
debts, etc., had been paid, & the exors. held the 
clear residue of the estate as trustces, & desired 
to appropriate parts of the residuary real estate 
towards satisfaction of the settled shares of the 
married daughters :-- Held: wpon the true con- 
struction of Clause 10 the trustees had power to 
invest in the purchase of real estate, & could there- 
fore validly appropriate parts of the unsold real 
estate in or towards satisfaction of the settled 
shares of the marricd daughters. Qu.: whether 
Clauses 5 to 8 conferred on the trustees power to 
retain the residuary real estate unconverted during 
the continuance of the trusts.—te WRAGG, Wraac 
v. PALMER, [1919] 2 Ch. 58; 88 L. J. Ch. 269; 121 
L. T. 78; 63 Sol. Jo. 535. 

3663. ‘* Investment ’’—Whether purchase of real 
estate included.|—J?e WRAGG, WRAGG v. PALMER, 
No. 3662, ante. 


temporary.—-JOHNSTON v, JONNSTON 
(1903), 48. hk. N.S. W. 8: 20 N.S. 
W. Ww. N, 271. —AUS. 

h. “ Bank §stock.’’)—Trustees under 
a Scottish marriage contract were 
empowered to invest the trust-funds 
“on such heritable security, or in such 

ubiic or Govt. stock of Groat Britain, 
n bank stock, railway debentures, 
or in such other security as they may 
consider eligible or expedient ” :—- 
IIeld : the words “ bank stock ”? must 
be held to include stock iu any of the 
Scottish banks in good repute at the 
time of investment.—CUNINGHAM, ETC. 
v0. MONTGOMERIE, ETO, (1879), 6 KR. 
(Ct, of Sess.) 1333; 16 Se. L. R. 801.— 
SCOT. 





alia) in or upon 
stocks, funds or 


the term “ per- 


from 
wore 
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SvuB-sEct. 8.—PowER svBJECT To CONSENT. 

See, now, Trustee Act, 1925 (c. 19), 8. 3. 

3664. Consent to be given by deed—Condition 
must be followed.]/—Where a will directed money 
to be raised by the sale of an estate & to be invested 
by the trustees in real or govt. securities, with the 
consent by deed of the party interested :—Held : 
such direction was not complied with by an invest- 
ment without a consent by deed.—CHOLMELEY v. 
PAXTON (1828), 5 Bing. 48; 2 Moo. & P. 127; 

L. J. 0.8. C. P. 218; 1380 KB. BR. 978. 

3665. Whether investment imperative—On ap- 
plication of person whose consent necessary.]— 
Under the provisions of a marriage settlement 
trustees had power with the consent of the husband 
& wife or the survivor, to vary the securities by 
selling out the settled stock & investing it in land, 
& it was provided that it should be lawful for the 
trustees with the consent of the husband & wife 
or the survivor to lay out the whole of the moneys 
to be produced by the sale of the stock in the 
purchase of frechold or copyhold estate of inheri- 
tance, or leasehold for a term of not less than 
sixty years. The husband died & the wife married 
again :—Held: the trustees were not bound on 
the application of the wife & her second husband 
to invest any of the stock on leaseholds although 
the security might be eligible & for a longer term 
than sixty years.—lLuen v. YouNG (1843), 2 Y. & 
©. Ch. Cas. 532; 12 L. J. Ch. 478; 7 Jur. 761 : 63 
kK. R. 238. 

3666. —-— ———.]~Trustees were “ authorised 
& empowered ” with the “ consent & direction ” 
of the tenant for life, to lay out the trust 
moneys on “leasehold hereditaments” ‘‘in some 
convenient place”: -Held: (1) it was im- 
perative on the trustees, on the requisition of the 
tenant for life, to invest in leaseholds, & they could 
not refuse to do so, on the ground of the liabilities 
to be incurred by them on the covenants, they 
having expressly contracted on the subject, but 
they had a discretion to exercise as to value, title, 
& locality ; (2) leasehold houses were within the 
power.—BEAUCLERK v. ASHBURNITAM (1845), 8 
Beav. 322; 14 L. J. Ch. 241; 41.7. 0.8. 431; 
M9 Jur. 146; 50 KE. R. 126. 

Annotation :—As to (1) Folld. Cadogan v. Issox (1851), 2 

Drew. 227. 

3667. —- — --—.]—By a deed power was given 
to trustees, & they were required, with the appro- 
bation of the tenants for life, {0 invest in the pur- 
chase of leaseholds :—Held: it was compulsory 
on them to invest when called upon to do so by 
the tenants for life—CADOGAN ». HSSEX (KARL) 
(1854), 2 Drew. 227; 2 Kq. Rep. 551; 23 L. J. Ch. 
487; 18 Jur. 782; 2W. RK. 313; 61 E.R. 706. 

3668. Investment improperly made although with 
consent—Whether altered by court.|—An _ invest- 
ment of trust moneys in Bank Stock, by trustees 
under a proviso in a marriage settlement, autho- 
rising them to invest in any security with the 
consent of the husband & wife, will not, even with 
such consent, be considered an ordinary or proper 
investment ; but if the husband & wife insist, the 
ct. will not alter an investment so made, but will 
protect the interests of the issue in the settlement 
moneys.— FRYER v. RoaErs (1853), 21 L. T. O. 8. 
2 
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8669. When consent may be given—After in- 
vestment./—-Power to trustees, with consent of A., 
under her hand, with two witnesses, to advance 
£1,500 to her husband. They advance the money, 
without the consent of A. Afterwards A., by an 
instrument under her hand, attested by two 
witnesses, testifies that the money was advanced 
with her consent. On a bill filed by A. :—Held: 
the trustees must refund the £1,500.—BATEMAN v. 
Davis (1818), 3 Madd. 98; 56 EB. R. 446. 


Annotations :—Distd. Stevens v. MRobortson (1868), 37 
Ty Ch. 499. Mentd. Carver v. Richards (1860), 2 L. 'T. 


3670. —— Receipt for income of invest- 
ments.|—By a settlement, the trustees were 
authorised to invest the trust money in the 
debentures, preference shares or other securities, 
issued or guaranteed by any incorporated public 
co. paying a dividend, or guaranteed income: &, 
with the consent in writing of the tenant for life, 
notwithstanding her coverture, to alter, vary & 
transpose the trust funds & securities from time 
to time. The trustees, without any consent, 
invested the trust moncy in debentures of a railway, 
which were afterwards paid olf, & the money then 
received, was in like manner, reinvested in deben- 
tures of another linc. The dividends on that line 
were guaranteed by the contractors of it. The 
tenant for life & her husband, pltf., joined in 
signing the receipts for the dividends from the 
latter investment, till the contractors failed, when 
the line ceased to pay anything. Pltf.’s wife 
died ; but after her death pltf. received a dividend 
from the subsequent investment. On a bill filed 
by him against the trustees of the settlement, to 
make them liable for a breach of trust :-—Held : 
the previous consent in writing of pltf.’s wife was 
not required to an investment by the trustecs ; 
& he could not now make them liable for a breach 
of trust.-1 STEVENS v. ROBERTSON (1808), 37 L. J. 
Ch. 499; 18 L. T. 427; 16 W. R. 724. 

3671. -—~ Whether prospectively.) —Cutmp v. 
CHILD, No. 3761, post. 





Sus-secr. 4.—POWER SUBJECT TO T)ISCRETION. 

See Trustee Act, 1925 (c. 19), 8. 8. 

3672. General discretion—Whether class of in- 
vestments restricted—-To permanent i{nvestments.| 
—Testator directed a particular fund to be in- 
vested at interest ; the residue of his personalty 
to be employed in any manner his cxors. should 
think proper. The exors. lent the residue to 
testator’s son, who succeeded to the business, at 
5 per cent.:—Held: they were not answerable 
for not investing immediately in the stocks.— 
DICKONSON v. PLAYER (1838), Coop. Pr. Cas. 178 ; 
2 Jur. 870; 47 K. R. 455. 

3673, ——- —--—— Investment in railway stock 
bearing high rate of interest.|—Testator directed 
his trustees to lay out & invest £15,000 upon 
Govt. real or personal security, or in such stocks, 
funds, or shares as they might, in their absolute 
discretion, think fit, & pay the interest to his wife 
for life; the capital to be for his children. The 
trustees, with the sanction of the widow, invested 
a portion of the moncy upon railway stock bearing 








PART VI. SECT. 2, SUB-SECT. 3. 

k. Consent to be given in writing — 
Writing necessary. )— Where a marriage 
settlement allows investment of the 
fund in certain modes with the consent 
in writing of a party bencficially 
interested, no acquiescence or actual 
assent not in writing is sufficient to 
protect the trustee,—MITCHISON v. 


J.—VOL. XLII. 


BuLiock (1886), 12 V. L, R. 512.—AUS. 


PART VI. SECT. 2, SUB-SECT. 4. 

l. Personal security.|——Testator, by 
his will, devised & bequeathed his real 
& personal estate to his wife re act sre in 
Be ext eter: ae A the heat became insolvent & unable to repay 


same & invest the 
d obtain, &, upon 


securitics they co 


the coming of age of testator’s children, 
to divide the money among the children 
& the widow, in specified proportions. 
The exor., with the consent acqui- 
escence of the widow, loaned a part of 
the trust funds to merchants engaged 

ship-building, who afterwards 


the money :—Jleld: the trustees were 
0090 
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Sect. 2.— Where directions given in trust instrument : 
Sub-sect. 4. Sect. 8.] 


a high rate of interest. Upon her death the 
securities were greatly reduced in value :—Held: 
the trustees were bound to invest upon securities 
of a permanent nature ; in the absence of evidence 
to the contrary, it must be assumed from the rate 
of interest that these investments were not perma- 
nent, & the £15,000 must now be invested for the 

benefit of the children of testator.—STEWART v. 

SANDERSON (1870), L. R. 10 Eq. 26; 39 L. J. Ch. 

337; 22 L. T. 10; 18 W. R. 278. 

3674. —— To prevent investment in foreign 
securities.|—-Qu.: whether a power to A. & B., or 
other, the trustees of a will for the time being, to 
make such investments of the funds subject thereto 
as they may in their discretion think fit, authorises 
the survivor of A. & B. to invest in foreign securi- 
ties.—ZAMBACO v. CASSAVETTI (1871), L. R. 11 Eq. 
439; 241L. T. 770. 

Annotations :-— Mentd. Dowbiggen v. Trotter (1872), 20 
W. R. 794; Thomson wv. S. E. Ry., 8. E. Ry. v. Thomson 
(1882), 30 W. R. 537. 

8675. ——- Where infants interested.} 
—After an administration decree has been made 
all powers of management of the estate which may 
be vested in trustecs are subject to the control of 
the ct.; & the judge who exercises such control 
must be personally satisfied of the propriety of the 
course proposed to be adopted by the trustees. 

Trustees having power to invest certain moneys 
belonging to testator’s estate at their discretion, 
& having also power to continue or change securi- 
ties from time to time as to the majority should 
seem mect, applied to the ct. in a suit for the 
administration of the trust estate for liberty to 
invest the moneys in & to convert securities into 
American funds or railway stocks. Infants were 
interested in the trust estate :—Held: that if the 
trustecs had the discretion they claimed, which 
was doubtful, the ct. ought not, in a case where 
infants were interested, to permit them to exercise 
that discretion in the way they proposed.— 
BETHELL v. ABRAIAM (1873), L. R. 17 Eq. 24; 48 
L. J. Ch. 180; 29 L. T. 715; 22 W. R. 179; 
affd. (1874), 3 Ch. D. 590, n., L. JJ. 

Annotations :—Refd. Mayd v. Field (1876), 3 Ch. D. 587; 
Tempest v. Camoys (1882), 21 Ch. D. 571. 

3676. .|—Testator directed that his 
trustees should invest the moneys coming to their 
hands in respect of his estate in their names or 
under their contro} in such modes of investment as 
they “in their uncontrolled discretion ’? should 
think proper. Before the commencement of an 
action to administer the estate, the trustces had 
invested part of these moneys in the purchase of 
bonds of a foreign govt. & bonds of a colonial 
railway co. The chief clerk, in taking the accounts 
directed by the judgment, disallowed the trustees 
the sums which they had invested in the purchase 
of these bonds :—Held: though the investments 
ought not to be retained, yet, as the trustees had 
acted bond fide, & there had been no loss to the 
trust estate, these sums ought not to be disallowed. 
—Re BRown, BROWN v. BROWN (1885), 29 Ch. JD. 
889; 54 ]L. J. Ch. 1134; 52 1. T, 853; 33 W. R. 
692; 1T. L. R. 471. 

Sa sae :~ Consd. Re Smith, Smith v. Thompson, [1896] 
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8677. Exercise of trustee’s discretion by court— 
Whether exercised as matter of course.|—Where 


not justified in investing the money 
on personal  security.—-PERLEY +t. 
Svow (1879), R. E. D. 373.— CAN. 

m. Exclusion of British Funds— Right 
to invest in English realty.}—A will 
contained the following investment 


Clause, ‘* My trustees being at liberty 
to sell all my ships, etc., & invest samo 
as they think most desirable but not 
in the British funds, my trustees to be 
free from all liability in investing any 
of the money received for the sale of 
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trustees are directed to pay a certain sum to a 
person for life, & are empowered according to 
their discretion to invest the trust funds out of 
which that sum is to arise, but decline or neglect 
to act, & the assistance of a ct. of equity is sought 
in order to carry into effect the purposes of the 
will, the ct. will not, as a matter of course, exercise 
that discretion, but will only act on its estab- 
lished & known rules, unless the intention of 
testator plainly appears to exclude such a mode of 
proceeding. 

Jf a gift be to one for life, with remainder to 
another, the ct. considering that there is a clear 
intention of giving to the remainderman that 
which the first taker was to have for his life, will 
prevent perishable & temporary interests from 
being wholly enjoyed by the tenant for life, & the 
remainderman disappointed. ... This just pur- 
pose can only be effected by a conversion in some 
cases of the perishable property, & giving the 
party entitled for life only the enjoyment of the 
parts of that into which the corpus has been con- 
verted. . . . But as this proceeds whully upon a 
regard for testator’s manifest intention, a like 
regard must be paid to whatever indicates a 
design on his part that, notwithstanding the form 
of the gift, the first taker should enjoy the subject- 
matter in specie (LORD BROUGHAM).—PRENDER- 
GAST v. PRENDERGAST (1850), 3 IT. L. Cas. 105; 
14 Jur. 989; 10 E. R. 75, 1. L. 3 affg. 8S. C. sub 
nom. PRENDERGAST v. LUSHING'TON (1846), 5 
flare, 171, I. C. 


Annotations :—Refd. Thornton v. Ellis (1852), 15 Beav 193; 
Dee Elmore Trusts (1860), 3 L. T. 359; Tlarbin v. Master- 
man (1895), 44 W. BR. 421. Mentd. Scawen v. Nicholson 
tne 21 L. tT. O. S. 334; Re McMahon, Wells v. Tyrer 

1911), 55 Sol. Jo. 552; He Marsh, Rhys v. Needham 
(1917), 62 Sol. Jo. 141; Re Hollins, Hollins v. Hollins, 
[1918] 1 Ch. 503. 


8678. How discretion must be exercised—Bona 
fide.|—Re Brown, BRown v. Brown, No. 3676, 
ante. 

8679. - —.|—Re WAINWRIGIIT, WAIN- 
WRIGHT v. MARTINEAU (1889), 5 T. L. R. 301. 








3680. —~ —.]—Jte Smitu, Smitir v. THOMP- 
SON, No. 3749, post. 
3681. With care & prudence.|—It may be 





taken to be scttled that trustecs must exercise in 
the discharge of their duties ordinary care & 
prudence, by which is meant such care & prudence 
as a reasonable man would exercise in the manage- 
ment of his own private affairs, & that so Jong as 
they do this & act within the limits of their legal 
powers they cannot be made liable for loss, even 
though incurred by what turns out to be a failure 

in discretion (KEKEWICH, J.).—-SOMERSET v. 

POULETT (1893), 62 L. J. Ch. 720; 68 Tu. T. 618 5 

41 W. R. 536; 9 'T. L. R. 384; 37 Sol. Jo. 424 ; 

3. R. 517; on appeal, sub nom. Re SOMERSET, 

SOMERSET v. POULETY (EARL), [1894] 1 Ch. 231, 

CORK: 

Annotations :—Refd. Mara _v. Browne, [1895] 2 Ch. 89; 
Fletcher v. Collis, [1905] 2 Ch. 24; Ie Dive, Dive 1. Roe- 
buck, [1909] 1 Ch. 328; Re Fountaine, Re Dowler, Foun- 
taine v. Amherst, [1909] 2 Ch. 382. 

.|—See, generally, Part V., Sect. 5, ante. 
8682. Discretion restricted to variation of invest- 

ments.|—Re HAZELDINE, PUBLIC TRUSTEE v. 

HAZELDINE, No. 3699, post. 

Appropriation to meet annuities.]|--See RENT- 

cHARGEHS, Vol. XXXI1X., pp. 125, 126, Nos. 187- 

193. 





any of my property ’:—Held: the 
above clause authorised the trustees 
to invest the proceeds of sale in the 
purehase of freehold lands in England 
Ireland.—fe O’CONNOR, GRACE ¥. 
WaLsH, [1913] 1 I. R. 69.—IR. 


Part VI.—INVESTMENT OF TRUST FUNDS. 


SHot. 3.—RETAINER OF INVESTMENTS. 

See, now, Trustee Act, 1925 (c. 19), 8. 4. 

3683. When allowed—Express power to retain. 
—If shares in a foreign adventure are bequeathe 
to trustees, [with power to continue the invest- 
ment] the ct., unless asked to change the invest- 
ment, will make no order as to the continuance 
of the shares as an investment.—BaATES v. 
rer (1862), as reported in 31 L. J. Ch. 


Annoiotion :—Mentd. Browne »v. Collins (1871), L. R. 12 Eq. 


3684, ——— ——-.]—Testatrix by her will be- 
queathed £4,000 to resps. upon trust to pay the 
annual income of £2,000 to S. and the annual 
income of £2,000 to the appellant. The will 
empowered the trustees ‘‘ to continue to hold ”’ 
particular investments should “they consider it 
advisable or expedient to do so.’ The trustees 
appropriated certain securitics of testatrix to each 
of the sums of £2,000, & at the request of S., but 
contrary to their own wishes, continued to hold 
shares in a joint stock bank with unlimited 
liability as part of the fund appropriated to the 
legacy to 8S. The bank became insolvent, & the 
trustees were made personally liable for calls to 
the amount of more than £2,000 :—Ield: they 
had not been guilty of a breach of trust in retaining 
the investment.—FRASER v. MURDOCH (1881), 6 
APP: Cas. 855 ; sub nom. ROBINSON v. MURDOCH, 
45 L. T. 417; 30 W. R. 162, HW. 1. 

Annotations :—Consd. Re Brooks, Coles v. Davis (1897), 76 


L. T. 771. Distd. dé Craven, Watson v. Craven, [1914] 
1 Ch. 258. Consd. He Wrage, Wrage 7. Palmer, [1919] 
2Ch. 58. Refd. Hobbs vo. Wayet (1887), $6 Ch. D. 2563 Re 


Kidd, Kidd v. Kidd (1894), 42 W. RR. 571: Tlaraoon ». 
Belilios, [1901] A. C. 1183; Fee Hall, Foster v. Metealfe 


(1902), 72 L. J. Ch. 743 Matthews v. i.uggles-Brise, [1911] 
1 Ch. 181; Re Richardson, Ex p. St. Thomas Hospital, 


[1911] 2 K. B. 705; 2 Towndrow, Gratton v. Machen, 

{1911] 1 Ch. 662. 

3685. —_— ——-- Promissory note— Death of 
promisor before payment of amount due.]—Re 
GODWIN’S SETTLEMENT, GODWIN v. GODWIN, 
No. 3891, post. 








3686. Power implied from terms of instru- 
ment.|—-Re IRWin, BARTON v. IRWIN (1895), 39 
Sol. Jo. 233. 

3687. ——— - .] -J., by his will, in effect gave 


the sum of £2,000 to trustees upon trust to invest 
in real estate: & he then gave certain cottages & 
hereditaments to the same trustees on the same 
trusts as he had declared as to the estate to be 
purchased with the £2,000. We then gave his 
thirty shares in the Leeds Banking co. to the same 
trustees upon the same or the like trusts as were 
declared concerning the sum of £2,000 & the 
cottages. The banking co. failed, & the trustces 
had paid large sums out of testator’s estate on 
account of these thirty shares. A suit was 
instituted for the administration of testator’s 
estate, & the Master of the Rolls considered the 
trustees of the will liable for not having convert ec 
the shares: --Held: the directions for investment 
contained in the will could not be taken to apply 
equally to the £2,000 & the cottages, & must be 
read reddendo singula singulis. The bequest o: 
the bank shares was specific, & the shares need not 
be converted unless the direction to convert was 


PART VI. SECT. 3. 

36831. When allowed— Ecpress power 
to retain.J—DONALDSON v. DONALD- 
SON’S TRUSTEES (1851), 14 Dunl. (Ct. 
of Sess.) 165; 24 Sc. Jur. 173; 1 
Stuart, 147.—SCOT. 

8688 ii. ——~—,]—FRASER (OR 
RoBINSON) v. MURDOCH (FRASER'S 
TRUSTEES) (1881), 8 R. (Ct. of Sess.) 
(H. L.) 127.—SCOT. 


3683 iii. 


3683 iv. 








ee 


TRUSTEES UV. HENDERSON ea 18 
(Ct. of Sess.) 24; 28 Se li. R. 2 
SCOT. 


——,]—A power 
by testator to his trustees to hold any 
investinents he may die possessed 
of for such time as they may think 
fit, entitles the trustees to retain 
shares in public cos, upon which there 
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clear. The ct. was of opinion it was not clear.— 
CRAVEN v. CRADDOCK (1869), 20 L. T. 638, L. C. 

3688. Authorised investments.]|—Trustees 
under a will had an option to invest testators 
estate either in 3 per cents., or on real security, 
but neglected to do so, leaving the fund in some 
other state of investment :—Held: the cestui que 
‘rust had not the option of charging them with 
the money & interest, as to claim the amount of 
3 per cents., because the cestui que trust never had 
the right to compelthe purchase of 3 per cents., & 
the trustees were chargeable only with the money 
& interest.—ROBINSON v. ROBINSON (1851), 1 
De G. M. & G, 247; 21 L. J. Ch. 111; 18 L. T. 
O. 8. 293; 16 Jur. 255; 42 BE. R. 547, L. JJ. 


Annotations :— pid. Knott v. Cottee (1852), 16 Beav. 77. 
Distd. Aspland v. Watte (1855), 20 Beav. 474. Apld. 
Fisher v. Gilpin (1869), 38 L. J. Ch. 230. Distd. dive 
Massingberd’s Settimt., He Clark’s Settimt., Clark v. 
Trlaway (1889), 59 L. J. Ch 107. Apld. 2te Campbell, 
Campbell v. Campbell. {1893} 3 Ch. 468; Re Godwin’s 
Setthmt., Godwin v. Godwin (1918), 87 LL. J. Ch. 645. 
Refd. Morgan v. Morgan (1851), 14 Beav. 72; Mortimore 
v. Mortimore (1859), 4 De G. & J. 472. Mentd. Bradley v. 
Cartwright (1867), l. R. 2 C. P. 5113; De Cordova v. Deo 
Cordova (1879), 4 App. Cas. 692 ; Cavendish v. Cavendish 
(1885), 30 Ch. D. 227; Re Chilstmas, Martin v. Lacon 
Gee 30 Ch. D. 5443; MeUqubam v. Taylor, [1895] 1 








3689. —~.|—-TIUME v. RICHARDSON, No. 
3767, post. 
3690. —-—— Whether trustee must inquire as 





to sufficiency of security.|—(1) In retaining 
authorised securities, whether they are authorised 
in the sense of being investments which the 
trustees may make, or whether they are specified 
investments transferred to the trusitces & autho- 
rised to be retained by them, there is no duty or 

obligation on the trustees to make further iv- 

vestigation as to the title of the security or the 

solvency of mtgor., assuming that the trustce 
acts honestly & that there are no circumstances 
to give rise Lo suspicion. 

(2) The liability of trustees in dealing with 
authorised securities must proceed upon the 
footing of wilful default in not calling in the 
security. RAWSTHORNE v. ROWLEY (1907), [1909] 
1 Ch. 409, n.; 78 L. J. Ch. 285 n.3; 100 L. T. 
154n.3 247.0. R. 51, C. A. 

Annotations :~-.18 to (1) Consd. Shaw v. Cates, (1909) 1 Ch. 
aoe Distd. Re Brvookes, Brookes v. Taylor, (1914) 1 Ch. 
558. 

3691. --—- ——— Interference by court.]—lIte 
I’ EPINOLX’S SETTLEMENT, D’EPINOIX v. FETTES, 
No. 3780, post. 

3692. - Investments becoming unauthorised. ] 

-Where testator invested money on mtges., & 
his trustees, after his death, on discovering that 
the mtgors. had exceeded their borrowing powers, 

& that there was a considerable decrease in the 

original value of the securities, & finding, upon 

sale of some of the mtges. at the reduced price, 
that the income of the beneficiaries was diminished, 
petitioned the court under Law of Property 

(Amendment) Act, 1859 (c. 35), for its opinion as 

to the remaining mtges.: the ct. gave its opinion 

that the trustees were justified in retaining the 
remaining mtges. in their hands, & in not changing 
the original investment.—Re Fanine’s WILL 

Trusts (1864), 10 L. T. 61; 10 Jur. N.S. 307. 





] — THOMSON’S 
R. 


ia an unealled Hability, but only so 
long as they arc satisfied of the area 
of the shares as a trust-investiment, 
in the exercise of the power the trustees 
must act with prudence.—BoyYp's 
TRUSTEES v. Boyp, [1908] S. C. 1147 ; 
45 8c. L. R. 835: 168. L. T. 264 
SCOT. 


n. ——— Investments becoming wun- 
authorised—-Change in peraonnel of 


0002 


ven 
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Sect. 3.—Retainer of investments. Sect. 4: Sub- 
sect. 1.] 
3693. ——— | shares 


Where fully paid-u 

in a banking co. were bequeathed to trastess, 
with power to retain the investment, & the shares 
after testator’s death were altered in amount & 
became liable to calls :—Held: by reason of the 
changes which had taken place, the shares were 
no longer in the same state of investment as at 
testator’s death, but were in a state of investment 
unauthorised by the will, & the trustees must 
convert them.—lte Morris, BUCKNILL v. Morris 
aoe 64 L. J. Ch. 388; 52 L. T. 462; 33 W. R. 
3694. ——~.]— He 
TUCKER, No. 3764, post. 

3695. ——- Whether trustee must inquire as 
to sufficiency of security.|-When mtged. freehold 
property, on the security of which trust money 
has been invested, has fallen in value, so that the 
mtge. debt has come to exceed two-thirds of the 
actual value of the mtged. property, it igs not the 
absolute duty of the trustees at once to call in the 
mtge., but they have a discretion which they must 
exercise as practical men with a due regard to all 
the circumstances of the case, such as the position 
& solvency of the mtyor.—Re MEDLAND, HLAND 
v. MEDLAND (1889), 41 Ch. D. 476; 60 L. T. 781 ; 
5 T. L. R. 354; on appeal, 41 Ch. D. p. 483, (. A. 
ae: :—Refd. 7?e Chapman, Cocks v. Chapman, [1896] 

sh. 763. 

3696, ——- ——— -——.]—While the interest on a 
trust mtge. was being regularly paid, & before 
anything had occurred to suggest that the security 
was in jeopardy & not properly retainable by the 
trustee, the trustee distributed the estate, & 
without inspecting the mtged. premises, which 
were ten miles off, or making any inquiry as to 
their actual value as a security, appropriated the 
mtge. at par to a settled share. 

At the time of this appropriation the premises 
were in fact derelict, unoccupied & in a dilapidated 
condition & practically worthless as a security, 
though the mtgor. still continued to pay the 
interest regularly ; & when about two years later 
the mtge. was called in the money was found to 
be irrecoverable :—Held: in the circumstances 
the appropriation was a breach of trust, & the 
trustee was not entitled to relief under Judicial 
Trustees Act, 1896 (c. 35), 8. 3.—Re Brooxkks, 
BROOKES v1. TAyLon, [1914] 1 Ch. 558; 83 1. J. 
Ch. 424; 110 L. I. 691; 58 Sol. Jo. 286. 

——— —-——.]— See, ncw, Trustee Act, 1925 (c. 19), 


TUCKER, TUCKER v. 








8. 4. 

3697. —-— Unauthorised investments.|]—Jte 
BROWN, BROWN v. Brown, No. 3676, ante. 

3698. .|—GAINSBOROUGH (EARL) v. 








WATCOMBE TERRA CoTTA CLAY Co., Lrp., DUN- 
NING v1. GAINSBOROUGH (BARL), No. 3048, ante. 
3699. Investments unrealisable— 
Owing to war conditions.|—-Testator who died on 
July 21, 1916, by his will dated Jan. 14, 1914, 
appointed pltf. & two others trustees & gave all 
his real & personal estate to them upon trust to 
sell, call in, & convert same into money, &, after 
paying debts, invest the residue of the moneys 
with power from time to time to vary ‘‘ such 
investments’ as ‘‘ the trustees may think fit,” 


jirm.)——- Though the settlor should 
authorise the trusteos to continue the 
trust funds upon the personal security 
of a trading firm, which he had 
invested them, yet the trustees are 
guilty of a breach of trust, if, upon a 
cnr taking place in the firm, they 
permit the fund to remain upon the 
personal security of the new firm.— 








Lat. 64.—IR. 


powered to 


CUMMINS %. CUMMINS (1845), 3 Ja. & 


0. Whether trustee ma 
shares in new company—Reconstruction 
of company. yee who are em- 

old shares in a co. had 
obtained an order authorising them to 
take up new shares in the co. when it 
increased its capital. 
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rovided that, if any differences should arise 

etween his trustees as to making or varying any 
investment under his will, a named bristsereh ould 
have the sole power of deciding. Testator 
directed his trustees to stand possessed of the 
residuary moneys & investments for the time being, 
representing same in trust to pay the income to 
his wife during her life, & after her decease to her 
infant daughter for life, & after her death to hold 
the corpus in trust for her children in equal shares, 
with trusts in default of children attaining vested 
interests for testator’s widow & his brother I. 
A number of testator’s investments were un- 
authorised by law, but, owing to war conditions, 
were either unrealisable or could only be realised 
at inadequate prices. Questions, having been 
asked as to whether the trustees’ power to invest 
extended only to investments authorised by 
Trustee Act, 1893 (c. 53), & their power to retain 
unauthorised investments :—Held: the words “‘ as 
they may think fit’’ extending to the trustees’ 
power to vary & not to the trust to invest, no 
modes of investment being indicated, there were 
sufficient indications on the construction of the 
will that the trustees must invest in investments 
authorised by law for the investment of trust 
funds only, but they could be authorised to retain 
the investments for the duration of the war & 
six months afterwards unless they should become 
realisable at a reasonable price.—Re HAZEI DINE, 
PUBLIC TRUSTEE v. HAZELDINE, [1918] 1 Ch. 483 ; 
87 L. J. Ch. 303; 118 L. T. 4375 62 Sol. Jo. 350. 
Ape aien :—Refd. Re Wragg, Wrage v. Palmer, [1919] 

oh. 58. 


—-- —-— Duty to convert.|—See Part IV., 
Sect. 11, ante. 

3700. Whether trustee may accept new securities 
in company—aAlteration in amount of shares.|— 
Ite Morris, BUCKNILI. v. Morris, No. 3693, ante. 

3701. Capitalisation of profits.|—J?e PuGH, 
BANTING v. PUGH, [1887] W. N. 143. 

Annotation :— Distd. Re Whitficld (1920), 125 L. T. 61. 


3702. —- — .|—Where a co. capitalised 
certain undivided profits by issuing new shares 
pro rata among existing shareholders & trustees 
received the quota of new shares due to the estate 
of two testators in respect of original shares re- 
tained by them :—Held: the new shares formed 
part of testator’s residue & were held upon the 
same trusts as the original shares, with the same 
power to postpone sale thereof, & need not be 
sold at once.—Re WHITFIELD (1920), 125 L. T. 61. 

3703. —-— Reconstruction of company.|—By a 
marriage settlement made in 1902 it was declared 
that the trustees thereof should hold certain in- 
vestments, which had been transferred by the 
husband into their joint names, upon trust either 
to allow same ‘“‘to remain in the present state 
of investment thereof ”’ or with specified consents 
to sell same & invest the proceeds in investments 
therein mentioned & pay the annual income 
thereof to the husband for life, & after his death 
to his wife for life, & after the death of both to 
hold the investments upon the usual trusts for the 
children of the marriage with an ultimate trust, in 
the event of there being no children in favour of 
the husband absolutely. By clause 11 of the 
settlement, the trustees were authorised to 


subsequently reconstructed, & the 
trustees were entitled to paid up 
shares in the reconstructed co. by 
virtue of their holding in the present 
co. :—Held: on the consent of the 
tenant for life & remainderman being 
filed the trustees should be authorised 
to take up the shares in the recon- 
structed co., but must apply for leave 








apply for 


The co. was 
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exercise any preferential right that might be 
offered to them to subscribe for new or other 
shares in any co., in which they held shares or 
stock & to dispose of same, & every premium or 
profit arising therefrom was to be applied by them 
as if the same were income. One of the invest- 
ments so transferred to the trustees consisted of 
one hundred & nine shares in an American 
financial co., called the Northern Securities co., 
which was formed to acquire & hold shares in 
other corpns. & held a large number of shares in 
& controlled the policy of two American railway 
cos., the Great Northern Ry. Co., & the Northern 
Pacific Ry. co. In 1904 the capital stock of the 
Northern Securities co. was cancelled to the extent 
of 99 per cent., & in lieu of their one hundred & nine 
shares in that co., the trustees of the settlement 
received thirty-two fully paid up shares & a 
fractional share in the capital stock of the Great 
Northern Ry. co., forty-two fully paid up shares 
& a fractional share in the capital stock of the 
Northern Pacific Ry. co., & one fully paid up share 
& a fractional share in the Northern Securities co. 

In 1905 & 1906 the trustees received three 
options to take up new stock in respect of the 
thirty-two shares in the Great Northern Ry. co., 
& of the forty-two shares in the Northern Pacific 
Ry. co., & in exercise of these options they paid 
celtain instalments & in one instance sold the 
right of option. The husband having died & 
there being no children of the marriage the wife 
claimed the proceeds of the options as income 
under clause 11 of the settlement subject to 
repaying the trustees what had been paid in respect 
of the new shares :—Held: the shares in the two 
railway cos. were not the same shares which were 
transferred to the trustees at the date of the 
settlement, & the trustees were not authorised 
by the terms of the settlement to retain them.— 
Re ANSON’S SETTLEMENT, LOVELACE (EARL) v. 
ANSON, {1907] 2 Ch. 424; 76 Ll. J. Ch. 6415; 97 
L. T’.. 472; 51 Sol. Jo. 686. 
Annotation :—Distd. He Whitficld (1920), 125 L. T. 61. 
——.]—-See, also, COMPANIES, Vol X., 
pp. 1029, 1030, Nos. 7138, 7139. 

Duty of personal representatives to realise invest- 
ments.|——See Exrecutors, Vol. X-XIII., pp. 324- 
327, Nos. 3909-3934. 





Secr. 4.—-WHAT INVESTMENTS PERMITTED. 
SuB-sEecT. 1.—1N QENERAL. 

Sec, now, Trustec Act, 1925 (c. 19), 8. 1. 

3704. Whether trustees may invest in trustee 
securities—When not authorised by trust instru- 
ment.|—-A jointress was entitled to an annuity of 
£500, originally charged upon hereditaments 
which had been sold & were now represented by a 
sum of Ovonsols., the dividends of which were 
insufficient to pay the annuity; & the trustees 
of the fund were empowered to invest the same in 
some or one of the Parliamentary stocks or public 
funds of Great Britain, or at intcrest upon Govt. 
or real securities in England or Wales, & to vary 
securities. One of the trustees refusing to consent 
to any change of security being made, with the 
view of obtaining a larger income. The ct. ordered 
the fund standing in Consols to be sold & invested 
in Hast India stock. 


to retain them more than one year 431.—AUS. 


from the time the reconstruction was 
earried out.—He WALKER (1913), 9 
Tas, L. R, 66.—AUS. 

p. —— ——.]— Re SICHLAU’S WILL, 
TRUSTEES, EXEcuTORS & AGENOY Co., 
Lrp. v. SicHLAU, (1918) V. L. R. 


are 


PART VI. SECT. 4, SUB-SECT. 1. 

. What trustee 
Whether building society 
Trustees having power to invest trust r. 
funds on real or personal securities, 
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The powers of investment conferred upon trus- 
tees by the statutes & goneral order, are, in the 
absence of provisions to the contrary, to be read 
into settlements as if they had been expressly 
contained therein._-MORTIMER v. PICTON (1864), 
4 De G. J. & Sm. 168; 3 New Rep. 338; 33 L. J. 
Ch. 337; 9 L. T. 591, 795; 10 Jur. N.S. 83; 12 
W. R. 292; 46 EH. R. 880, L. C. 

3705. ——- ——-.]—Re OWTHWAITE, 
WAITE v. TAYLOR, No. 3585, ante. 

06. ——— ——— Power to retain East India Rall- 
way stock—-Investment in class B. annuities of 
East Indian railways.]|—Wherc trustees were at 
liberty, under the will of their testator, to retain 
a sum of £22,000 Hast Indian Railway Stock in 
that state of investment, but were not empowered 
to invest in such stock :—Held : they might accept, 
in lieu of the stock held by them, the annuities 
offered by 42 & 43 Vict. c. cevi, but they must 
accept Class B.—Zte CHAPLIN’s TrRusTS (1879), 28 
W. R. 132. 

3707. — Where prohibition in trust instru- 
ment.}|—The ct. will nut invest trust funds in 
securities prohibited by the settlor.—OvEyY v. 
OvEy, [1900] 2 Ch. 5214; sub nom. Re Overy, 
OvEY v. Overy, 609 L. J. Ch. 804; 83 L. T. 311; 
49 W. RR. 45. 

3708. Specific securities authorised.]— 
Trustees having power to invest in Govt. or 
Parliamentary securifies may, notwithstanding 
prohibition upon other investinents in the instru- 
ment creating the trust, invest their trust funds 
in any securities upon which cash under the 
control of the ct. may be invested.—Re WEDDER- 
BURN’S Trusts (1878), 9 Ch. D. 112; 471. J. Ch. 
713; 38 L. T. 004; 27 W. RB. 53. 

Annotation : —N.F. Ovey v. Oveoy, [1900] 2 Ch. 524, 


3709. ——.]—Re MAIRE, MAIRE v. 
De La BatTur (1905), 49 Sol. Jo. 383. 
Sa :—Folld. Re Burke, Buiko v. Burke, [1908] 2 


3710. —— -~—— Whether express pro- 
hibition.]|——A direction to keep trust funds & invest 
them in one particular way does not ‘ expressly 
forbid ’’ investment in any of the investments 
authorised by Trustee Act, 1893 (ec. 53).—Ze 
BuRKE, BURKE v. BURKE, [1908] 2 Ch. 2483; 77 
L. J. Ch. 597; 99 L. T. 86. 

3711. Power to invest in guaranteed Indian 
Railway securities—Investment in class B. annuities 
of East Indian railways.}]—Where testator gave his 
trustees power to invest (iter alia), in the deben- 
tures or the debenture guaranteed or preference 
stock or shares of any railway co. in India upon 
which a fixed or minimum rate of interest should 
be secured or guaranteed by the same or any other 
co., or by the Govt. of India; the ct., at the 
request of the tenant for life of u part of the estate, 
ordered her share to be invested in Last India 
Railway Stock, Annuity B., & Scinde, Punjaub, & 
Delhi Railway 5 per cent. Guaranteed Stock.— 
Re MANSELL, RHODES v. JENKIN (1881), 45 I. T. 
741; 30 W. KR. 183. 

3712. ——— Corporation holding funds for chari- 
table purposes.|—A corpn. incorporated by a special 
Act held funds for charitable purposes :—Held : 
(1) the corpn. were trustees within Trust Invest- 
ment Act, 1889 (c. 32) & were entitled to invest 
any trust moneys in their hands on any of the 
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have power to invest by placing money 
on fixed deposit with a pag eoclely: 
—LOGAN v. RAPER (1898), 19 N. 8. W. 
L. k. eh 173; 15 N. 8. W. W.N, 


117.— AU 
Whether bank fixed de- 
postis.}—MATTHEWS v. TYSON (1900) 


securities — 
deposits. }— 
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Sect. Saat investments permitted : Sub-secis. 1, 


securities mentioned or referred to in sect. 3 of 
that Act unless they were expressly forbidden to 
do so by the instrument creating the trust ; (2) ifa 
trustee had not, under the instrument creating 
his trust power to vary the investments of the trust 
funds, sect. 3, did not authorise him to sell existing 
investments for the purpose of re-investing the 

roceeds on securities mentioned therein.—Re 

ANCHESTER ROYAL INFIRMARY, MANCHESTER 
RoyYAL INFIRMARY v. A.-G. (1889), 43 Ch. D. 420; 
59 L. J. Ch. 870; 62 L. T. 419; 88 W. BR. 460; 
sub nom. MANCHESTER RoyYAaL INFIRMARY DIs- 
PENSARY & LUNATIC HOSPITAL v. A.-G., Re 
NATIONAL PERMANENT MUTUAL BENEFIT BUILD- 
ING Society, 6 T. L. R. 129 


Annotation :-—As to (2) Dbtd. Re Dick, Lopes v. Hume- 
Dick, {1891} 1 Ch. 423. 


3713. ——— Restriction on amount of investment 
—Unlimited investment in War Loan—Effect of 
Finance Act, 1917 (c. 31).|—-Above Act, 1917, s. 
35, empowers trustees to invest funds in hand, & 
not merely borrowed money, in war stocks, &, as 
regards those stocks, abrogates a provision in the 
trust instrument against investing more than a 
specified amount in any one security.—Jée HEAD, 
HigAD v. HEAD, (1919), 88 L. J. Ch. 236; 309 
T. L. R. 352; 63 Sol. Jo. 464. 

3714. What are trustee securities—Municipal 
stock—Population over fifty thousand owing to 
borough extension.]—-In the returns of the census, 
made in Apr., 1901, it is stated that the population 
of the borough of Bournemouth was 47,003. But 
in a note at the foot of the page it is stated that by 
an order of the Local Government Board, which 
came into operation on Nov. 9, 1901, the borough 
was extended so as to embrace two specified urban 
districts & parts of two other parishes, & that the 
figures at the date of the census were for Bourne- 
mouth 59,762 :—Held: under Trustee Act, 1803 
(c. 53), 8. 1 (m), trustees were authorised to invest 
in stock issued by the corpn.—He Druirr, DRUITT 
v. DEHLER, [1903] 1 Ch. 446; 72 L. J. Ch. 4413; 88 
L. T. 483; 673.P.99; 19T. L. R. 269; 1L.G.R. 
353, C. A. 

3715. ——— Railway debentures issued under 
Local Loans Act, 1875 (c. 83).|—The general 
statutory power of a trustee to invest in the 
debenture stock of a certain class of railways under 
Trustee Act, 1893 (c. 53), s. 1 (7), isnot enlarged by 
s. 5, (83) so as to cnable him to invest in nominal 
debentures issued under the Local Loans Act, 
1875 (c. 83), as the latter sub-sect. is impliedly 
confined to the enlargement of express powers 
of investment.—Re ‘TATTERSALL, TOPHAM  v, 
ARMITACE, |1906] 2 Ch. 399; 75 L. J. Ch. 680; 
95 L. T. 353; 70 J. P. 587; 54 W. R. 603; 4 
L. G. R. 1083. 

Government securities.|—See Sect. 4, sub- 
sect. 2, post. 





SUB-SECT. 2.—GOVERNMENT AND PUBLIC 
SECURITIES. 
See, now, Trustee Act, 1925 (c. 19), s. 1. 
3716. Investment in Government securities pro- 
tected.|—FRANKLIN v. FriTH (1792), 3 Bro. C. C. 
433; 29 TE. R. 627, L. © 


ane ion :—Montd. Tebbs v. Carpenter (1816), 1 Madd 


21N.8. W. Eq. 268; 17N.S.W. W.N. . 
182.— AUS. ° Pens y 


t. —— ——.] — SIipEY v. HUNTLY 
(1900), 21 N. S&S. W. Eq. 104; 
N, aw : M 


W. N. 98.— AUB. were und to 


} Duty to invest in trustee secu- 

rities.|—Trustees wero empowered to 

invest trust funds in “‘ such securities 

as bhey think best’ :—Held: 
a) 


TRUSTS AND TRUSTEES. 


8717. What investments included in power to 
invest—On ‘‘ Government securities ’’—Exchequer 
bills.|—-The words ‘‘ Govt. security or securities ”’ 
held not to apply to Exchequer Buls.—Re PUBLIC 
UNDERTAKING Monins Ovstopy Act, Ex p. 
CHAPLIN (1839), 3 Y. & C. Ex. 397; 3 Jur. 750; 
160 EH. R. 756. 

a rneceaean :—Refd. Baud v. Fardell (1855), 7 De G. M. & G. 


3718. 
3258, ante. 

3719. Government funds other than 
Consols.|—-A trust to invest in Govt. securities 
sanctions investments in other Govt. funds as well 
as Consols.—Baup v. FARDELL (1855), 7 De 
G.M. & G. 628; 25 L. J.Ch.21; 26L. T. O.S. 83; 
1 Jur. N.S.1214; 4W.R.40; 44 E.R. 245, L. JJ. 

3720. ———- On ‘“‘ public stocks of the Bank of 
England ’’——-Public stocks forming part of National 
Debt.]|—-Testator, by his will dated in 1868, directed 
his trustees to invest the trust funds, in ‘‘ some or 
one of the public stocks of the Bank of England & 
on no other investment whatsoever ”’ :—Held: 
the trustees could only invest in public stocks & 
the expression “ public stocks’’ was confined to 
public stocks forming part of the National Debt of 
this country.—Re Hitt, Furres v. Hitz (1914), 
58 Sol. Jo. 399. 

3721. On ‘‘ Government or other approved 
securities ’’—-East India stock.]—Upon an appli- 
cation under Law of Property Amendment Act, 
1859 (c. 35), for the opinion of the ct., whether 
under a trust for investment in Govt. or other 
approved securities, trustees would be justified 
in investing a trust fund in Kast India stock or 
railway debentures, or on mtge. of freehold, copy- 
hold or leaschold hereditaments, the ct. approved 
of an investment on freeholds in England or 
Wales, but declined to give any answer sanctioning 
investments in the other securities mentioned.— 
Re SIMSON’s Trusts (1860), 1 John. & H. 89; 
70 EK. R. 674; sub nom. Re 'Timson’s Trust, 2 
oe T. 170; sub nom. Re Timpson’s WILL, 8 W. R. 
388. 
3722. —— -——~— Rallway debentures.] — /’c 
Simson’s Trusts, No. 3721, ante. 

$728. Freehold estates in England or 
Wales.|—Fte Simson’s Trusts, No. 3721, ante. 











.|—MATHEW v. Briss, No. 























3724. —— Mortgages.|—-Re SIMSON’S 
Trusts, No. 3721, ante. 
3725. ** Government or other securities in 


bonds or shares ’’— Railway stocks.]— Testator 
directed that ‘‘ all my personal property invested 
in Govt. or other securities in bonds or shares of 
whatever nature or kind be held in the same or 
the like investments by & in the names of my 
trustees ’’ :—Held: Victoria, Russian, & Brazilian 
Govt. bonds, which passed by delivery & were 
lodged for safety with a bank, & also railway stocks, 
were investments within the meaning of the will. 
—-ARNOULD v. GRINSTEAD (1872), 21 W. R. 155. 

3726. Victorian, Russian & Brazilian 
Government bonds.|—ARNOULD v. GRINSTEAD, 
No. 3725, ante. 

3727. On securities of ‘‘any colony or 
foreign country ’’—Bonds of French railway 
company.|—Under a settlement the trustees were 
empowered to invest the trust funds in the “ bonds, 
debentures, or other securities, or the stocks or 
funds of any colony or foreign country.’ The 
question arose whether they could properly invest 











ments upon which trustees can, by 
law, properly invest trust funds.— 


BRIDGES v. eee 218. R. 
they N. 8. W. 220; 33 N.S. W. W.N. 45. 
invest in invest- -—AUS. 


Parr VI.—INvVEsTMENT or Trust Funps. 


in the bonds of a French railway co. the payment 
of the capital on which within fifty years was 
secured by a sinking fund guaranteed, together 
with interest in the meantime, by the Imperial 
Govt. :—Held: these bonds were not “ securities 
of a foreign country ’’ within the meaning of the 
trust for investment.—Re LANGDALE’S SETTLE- 
MENT TRUSTS (1870), L. R. 10 Kq. 39. 

8728. ———- On ‘‘ stocks or funds of Government 
of United States ’*—Funds or bonds of separate 
States.]—Trustces under a will were authorised to 
invest in the Government stocks or funds of the 
United Kingdom, or the stocks or funds of the 
Government of the ‘‘ United States of America or 
of the Government of France or any other foreign 
govt.” :—Held: to authorise an investment in 
the funds or bonds of the separate States of 
America.—CADETT v, EARLE (1877), 5 Ch. D. 710; 
46 L. J. Ch. 798. 

3729. On ‘‘ securities of any British colony 
or dependency ’’—Stock of provinces of Canada— 
Provinces must comply with requirements of Colonial 
Stock Act, 1900, c. 62.]/—(1) Trustees cannot, 
under a powcr to invest in stocks or securities of 
any “ British colony or dependency,’’ invest in 
the stocks of any province of the Dominion of 
Canada, unless that) province has complied with 
the requirements of above Act, at any rate if the 
stock was issued after the province was merged 
in the Dominion of Canada. 

(2) Clauses in trust instruments enlarging the 
power of investment beyond what the general law 
sanctions ought to be construed strictly.—Ze 
MARYON-WILsON’S ESTATE, [1912] 1 Ch. 553 81 
L. J. Ch. 738; 105. T. 692; 28 T. L. BR. 49, C. A. 





SUB-SECT. 3.—SECURITLES OF PUBLIC COMPANIES. 

See, now, Trustee Act, 1925 (c. 19), 8. 1. 

3730. In what companies investment allowed— 
Registration in more than one name prohibited.]— 
CONSTERDINE Vv. CONSTERDINE, No. 3644, ante. 

38781. ——— ‘‘ Any established railway ’’—Rail- 
way in United Kingdom established by Act of 
Parliament.|—-A_ will authorised investments in 
‘shares of any established railway in full opera- 
tion’ :;—Held: investment in shares in railways 
within the United Kingdom, established by Act 
of Parliament, were authorised.—EDWARDS v. 
THOMPSON (1868), 38 L. J. Ch. 65. 

3732. ‘* Public company ’’—-Characteristics 
of public company—Incorporation by public 
statute.|—'I'cstator directed his trustees to invest 
the residue of his estate (inter alia) ‘‘ upon the 
debentures or securities of any railway or other 
public co. carrying on business in any part of the 
United Kingdom.’ The trustees proposed to 
invest in the securities of certain cos., incorporated 
under the cos. Acts :—-Held: the cos. having been 
incorporated by public statute, the instruments 
forming their constitution being accessible to the 
public, & their shares being transferable to the 
public, they were public cos. within the invest- 
ment clause; & the references to railway cos. in 
the same clause did not restrict the meaning of 
the words ‘“‘ public cos.’”’-—Re SHARP, RICKETT v. 
SHARP (1890), 45 Ch. D. 286; 60 L. J. Ch. 38; 62 
L. . A. 

‘Annotation :-—Mentd. Ponsford v. Financial Times & Hart 

(1900), 16 T. L. HR. 248. 





PART VI. SECT. 4, SUB-SECT. 3. 

b. Whether court may authorise further 
investment in lic company.}—Tho 
trustees of a will, with the consent of 
the beneficiaries, applied to the ct. for 


an order anting 


already bclonging 


shares in a limited liability co. with the 
proceeds of a dividend declared b 
co. out of the reserve fund on shares 
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8738. -——- -—— ——— Instruments of constitution 
accessible to public.|\—He Suarp, RICKETT »v. 
SHARP, No. 3732, anle. 

3734. Shares transferable to 
ha SHARP, RICKETT v. SHARP, No. 3782, 
ante. 

38735. —_— ——— ‘‘ Railway or other public com- 
pany ’’—Whether meaning of ‘‘ public company ”’ 
restricted.]—Jte SHARP, RICKETT v. SUARP, No. 3732, 
ante. 

3736. ——— Any company incorporated by Act of 
Parliament—Charter granted by Crown under Act of 
Parliament.}—By an Act of Parliament the Crown 
was empowered to grant a charter of incorporation 
to a marine insurance co., with certain special 
privileges & limitations. In pursuance of this 
Act the Crown granted a charter to the London 
Assurance. By a subsequent Act the capital 
stocks of the London Assurance & another corpn. 
were amalgamated, & the name & seal of the 
London Assurance were to be used for both 
corpns. & the London Assurance was to exercise 
the powers of both corpns. 

A trustee of a will, who had power to invest in 
shares of ‘‘ any co. incorporated by Act of Parlia- 
ment,’’ invested in shares of the London Assur- 
ance :—J7feld: the London Assurance was a co. 
incorporated by Act of Parliament within the 
meaning of the investment clause. Semble: if 
the London Assurance had not been originally 
within the terms of the investment clause, it would 
not have come within the terms by virtue of the 
subsequent Act amalgamating its stock with that 
of another corpn. & enlarging its powers.—HLVE 
v. Boyton, [1891] 1 Ch. 501; 60 I. J. Ch. 388; 
64 L. T. 482, C. A. 

Annotations :—Distd, Re Sinith, Davidson v. Myrtle, [1896] 
2 Ch. 590. Refd. Wakeficld & District Light Rys. v. 
Wakefield Corpn., [1907] 2 K. B. 256. 

3737. —-— Company not originally within 
meaning—Effect of subsequent statute enlarging 
powers.|—EnvEe v. Boyton, No. 3736, ante. 

3738. —- — —— Company registered under Com- 
panies Acts.|—-Where testator had empowered the 
trustees of his will to invest ‘ in or upon the bonds, 
debentures, or debenture stock of any co. incor- 
porated by Act of Parliament ”’ :—IHeld: the 
trustees were not empowered to invest on the 
bonds or debenture securities of a co. incorporated 
by registration under Companies Act, 1862 (c. 89). 
—Re SMITH, DAVIDSON v. MYRTLE, [1896] 2 Ch. 
590; 65 L. J. Ch. 761; 74 L. T. 810; 45 W. BR. 
29; 40 Sol. Jo. 621. 

Annotation :—Mentd. 2te Craven, Watson v. Craven, (1914) 
1 Ch. 358. 














3739. ——— ‘‘ Any public company or body cor- 
porate, municipal, commercial or otherwise ’’— 
Harbour trustees.|—A power to invest trust 
moneys in ‘‘ bonds, mortgage, debentures, de- 
benture stock, preference or other shares of any 
public co., or body corporate, municipal, com- 
mercial or otherwise,” is confined to such invest- 
ments in public cos. & bodies duly incorporated. 

A trustee invested trust funds subject to such a 
power in the bond or debenture of a body called 
“The Trustees for the Town & Harbour of White- 
haven,’ which at the time of investment were 
unincorporated :—Held: the word ‘ corporate ”’ 
was attached to the word ‘‘ body,” so that the 
clause should read ‘“‘any public co. or body 
corporate, whether municipal, commercial or 


Held: the ct. had inherent equitable 
jurisdiction to make the order, it being 
for the benefit of the estate.—-AITKEN 
& JONES v. SCOULLAR (1913), 32 N. Z 
L. R, 765.—N.Z. 


leave to purchase 
the 


to the estate :— 


936 


Secl. 4.—What investments permitied : Sub-sects. 3, 
4,5 & 6.] 

otherwise,’ & consequently such an investment 

was a breach of trust.—-Woop v. MIDDLETON 

(1898), 79 L. 'T. 155. 

3740. ——— Confined to public companies— 
& bodies duly incorporated.|—Woop v. MIDDLE- 
TON, No. 3739, ante. 

8741. ———- Whether confined to companies in 
United Kingdom—-‘‘ Any public company.’’]— 
Testatrix after empowering her trustees to post- 
pone the sale or conversion of any part of her 
estate declared that any money by her will directed 
to be invested should es invested in ‘‘ any of the 
public funds, or in Govt. or real or leaschold 
securities, or upon the stocks, shares or securities 
of any railway or other public co.’ Some time 
after her death two shares which she had held in 
an English steamship co. were exchanged for 
preference & ordinary stock in an American 
steamship co. which had taken over the business 
of the English co. :—Held: the words ‘‘ public 
company,’ when read in connection with the 
preceding words of the clause, must be confined 
to public cos. in the United Kingdom, & conse- 
quently that the trustees were not authorised to 
retain the American preference & ordinary stock 
as an investment.—Re CASTLEHOW, LAMONBY v. 
CARTER, [1903] 1 Ch. 352; 72 L. J. Ch. 211; 88 
L. T. 455. 

3742. ——— ‘* Any corporation or company 
municipal, commercial or otherwise.’’] — The 
will of an Iinglish testator authorised investment 
of the trust fund in the public funds of Great 
Britain or India or any British colony or foreign 
country or upon freehold, copyhold, leaschold, or 
chattel real securities in Great Britain, or on life 
interests in real or personal property, or in Bank of 
England stock, or in the stocks, funds, or securi- 
ties of ‘‘ any corpn. or co., municipal, commercial 
or otherwise,” or in Indian annuities, or in any 
trustee securities authorised by English law :— 
Held: the trustees had power to invest in the 
stocks, funds, or securities of cos., incorporated 
& unincorporated, formed or registered within 
the United Kingdom, but carrying on business 
abroad, & also of cos. formed or registered outside 
the United Kingdom.—Re STANLEY, TENNANT v. 
STANLEY, [1906] 1 Ch. 131; 75 Tl. J. Ch. 56; 93 
L. T. 661; 51 W. R. 103; 50 Sol. Jo. 26. 

3743. ‘* Any company in United King- 
dom ’’——‘* Company registered & having head office 
in England.’’]—(1) Where a will contains a trust 
for conversion with a power to retain investments 
existing at the date of the will, & the trustees are 
not unanimous as to the retention of some of the 
investments made by testator, the trust for sale 
prevails & the investments must be sold, although 
such investments are within the investment 
clauses in the will. 

(2) 'Testator authorised his trustees to invest 
in the stocks, shares, or securities of ‘‘ any co. in 
the United Kingdom ’’:—Held: a limited co. 
registered in England & having its head office 
in England, where its directors met to manage the 
affairs of the co., was a ‘‘co. in the United 
Kingdom ”’ within the meaning of the investment 
clause, although its property was situate abroad 
& its operations were abroad.—Re HILrTon, 














TRUSTS AND TRUSTEES. 


GIBBES v. HALH-HINTON, [1909] 2 Ch. 548; 79 
L. J. Ch. 7; 101 L. T. 229; 17 Mans. 19. 

3744. In what securities investment may be 
made—‘‘ Upon security of funds of any company 
incorporated by Act of Parliament ’’-—Preference 
railway shares.|—A power to invest trust funds 
“upon the security of the funds of any co. incorpo- 
rated by Act of Parliament ’’ does not warrant their 
investment in preference railway shares.—HARRIS 
v. Harris (No 1) (1861), 29 Beav. 107; 7 Jur. 
N. S. 955; 9 W. R. 444; 54 E. R. 567. 





8745. Shares bearing fixed rate of interest.] 
—CONSTERDINE v. CONSTERDINE, No. 3644, ante. 
3746. —-— ‘‘ Mortgages or bonds of any munici- 


pal corporation ’’—-Wakefield Corporation stock.|— 
se aaa IAMSHAW v. STEAD (1905), 50 Sol. 
o. 27, 
3747. ‘* Preference stock ’’—Whether fully 
paid preference shares included.|—By his will 
testator also empowered his trustees to invest any 
part of the trust estate upon ‘“ the debentures or 
debenture stock, or preference stock of any 
railway or other co. in the United Kingdom ”’ :— 
Held: inasmuch as there was a distinction, al- 
though a minute one, between the two classes of 
investments described as preference stock & 
preference shares, it was not within the power of 
the trustees to invest any part of the trust estate 
in the fully paid preference shares of any joint 
stock co.—Re WILLIS, SPENCER v. WILIAS, [1911] 
2 Ch. 563; 81L. J. Ch. 8; 105 L. T. 295; 55 Sol. 
Jo. 598. 
Acceptance of new securities.|—-Scee Nos. 3700- 
3703, ante. 





SUB-SECT. 4.—REAL SECURITIES. 
3748. Whether railway debentures included.]— 
MANT v. LEITH, No. 3921, post. 
Purchase of land.} —See Sub-sect. 8, post. 
Leaseholds.]—Sce Sub-sect. V, post. 


SUB-sEcY. 5.—DBKARER SECURITIES. 

Sce, now, Trustee Act 1925 (c. 19), s. 7. 

8749. Whether permitted—Debentures to bearer.| 
—(1) A power to trustees to invest in such securi- 
ties as they “‘ think fit’? means as they “ honestly 
think fit.” 

Two trustees, A. & H., having power to 
invest in such sccurities as they thought fit, 
invested £3,000 in debentures to bearer, issued by 
a limited co. in the form of a floating security. A. 
received a commission of £300 for procuring the 
trustees’ application for these debentures. B., who 
was also tenant for life under the will, concurred 
in making the investment, but knew nothing of 
the commission paid to A.:—Held: (2) A. was 
liable for a breach of trust in making the invest- 
ment, but B. was not liable; (3) that in addition 
to making good any loss arising on the investment, 
A. must account to the trust for the £300 com- 
mission.—Re Smiri, SmMitH v. THOMPSON, [1896] 
1 Ch. 71; 65 L. J. Ch. 159; 73 L. T. 604; 44 
W. R. 270. 

Annotations :—As to (2) Refd. Re Roth, Goldberger v. Roth 


(1896), 74 L. T. 50; Re Wrage, Wragg v. Palmer, [1919] 
2 Ch. 58. 


3750. ——— Foreign government bonds.|— Re 
RorTH, GOLDBERGER v. RotTn, No. 3156, ante. 





PART VI. SECT. 4, SUB-SECT. 4. 


__o Erection of new building.) — 
Trustees being empowered to invest the 
moneys of the trust in the purchase of 
real estate, may in their retion do 


50 in the erection of a new building, 
when an increased income can be 
obtained thereby.—Re HENDERSON'S 
TRUSTS (1876), 23 Gr. 45.—CAN. 


d. Railway mortgage.}—English will 


authorising investments on “ real se- 
curity ’? authorised invostment on a 
railway mortgage.—BREATCLIFF, ETO. 
v. BRANSBY’S TRUSTEES (1887), 14 R. 
er Sess.) 307; 24 Sc. L. R. 233.— 


Part VI.—INVESTMENT oF Trust FuNDs. 


Sus-sHor. 6.—LOANS ON PERSONAL SECURITY. 
3751. Whether breach of trust.]—Trustees lend- 
ing money on personal security, is not of itself 
such gross neglect as to amount to a breach of 
trust, & the legatee & afterwards his assignee, 
having acquiesced in such loan, a bill to charge 
the trustees was dismissed.—HARDEN v. PARSONS 
(1758), 1 Eden, 145; 28 E. R. 639. 
Annotation :—Consd. Walker v. Symonds (1818), 3 Swan. 1. 
3752. ~.|—Trustecs taking upon themselves 
to lend an infant’s money on a private security 
must in all cases be responsible in case of the failure 
of the security.—HoLMgEs v. DRING (1788), 2 Cox, 
Eq. Cas.1; 30H. R. 1. 
Annotation :—Retd. Grimwade v. Mutual Soc. (1884), 52 








iad ——-.|— WALKER v. SyMoNnDS, No 3085, 
ante. 
8754. |—A marriage settlement recites 


that it had been agreed that a debt should be as- 
signed to the trustees, upon trust, after calling it 
In, to invest the money upon such security as 
should be approved of by the husband & his father, 
either on Govt. real or personal security ; & by the 
witnessing part, the debt is assigned upon trust, on 
calling in & investing same on Govt. real or per- 
sonal security, or in the purchase of lands, at the 
sole order, & by the sole direction, consent & appro- 
bation of the husband & his father or the survivor, 
to stand possessed thereof on the trusts therein 
mentioned. Then followed the trusts, & a power, 
in the usual form, for the trustees, with the consent, 
of the husband & his father, or the survivor, in 
writing, to invest the trust money in the funds, or 
on real security, or in the purchase of freehold or 
leaschold estates :—Held: a loan of the trust fund 
to a bank, in which one of the trustees was a 
partner, on an interest note, without a written 
consent, was a breach of trust, constituting a 
provable debt against the separate estate of the 
trustee.—Re WisH, Hx p. MAKEWILL (1842), 2 
Mont. D. & De. G. 607; 6 Jur. 787, Ct. of R. 
8755. Money lent on promissory note—Whether 
put out on security.|—T'rustee charged with breach 
of trust, for not putting out money at interest, nor 
on the best security, according to the trust in a 
deed. Money lent on a promissory note is not 
put out on a security. Trustee not protected by 
acquiescence of the cestui que trust, not duly in- 
formed.—RYDER v. BICKERTON (1743), 3 Swan. 
80, n.; 1 Hden, 149, n.; 36 E. R. 782, L. C. 
Annotations :-— Consd. Walker v. Symonds (1818), 3 Swan. 1 ; 
Sawyer v. Sawyer (1885), 28 Ch. D. 595. Refd. Harden v. 


Parsons (1758), 1 Eden, 145; Hughes v. Wells (1852), 
9 Haro, 749. 


8756. Money lent on bond—Power to invest on 
Government or real security.|—Moneys directed by 
a settlement to be laid out in Govt. or real securi- 
ties, were lent, by the trustees, to the husband, on 
bond ; the trustees were ordered, on motion, to 
pay the sums into ct.—CoLLis v. CoLuis (1828), 
2 Sim. 365; 57 1. R. 825. 


Annotations :~-Consd. Meyer v. Montriou (1811), 4 Beav. 
343. Refd. Savage v. Lane (1847), 6 Hare, 32. 


3757. ——— .]—(1) Trustees of a settlement 
only authorising investments in Govt. or real 
securities, advanced part of the trust moneys to a 
banking firm, in which one of the trustees was a 
partner, on the security of a mtge. of bonds in 
which some of the bankers were obligees. After- 
wards another partner in the bank was appointed 
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87511. Whether breach of trust.]— 
It is legal for trustees to lend trust 
funds to one of their number even on 
heritable security.—PERSTON v. PERS- 
TON’s TRUSTEES (1863), 1 Macph. (Ct. 





invest the trus 


of Sess.) 245; 35 So. Jur. 166.—SCOT. 


6. Bonds.|---The trustees, under an 
antenuptial contract had power ‘to 
t funds on heritable 
or good personal security ” :—Held: 
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a new trustee of the settlement. The trust 
moneys were not called in. On the bankers 
becoming bkpt.:—Held: there was a breach of 
trust on the part of the new trustee, constituting 
a provable debt against his scparate estate. 

(2) Other part of the trust moneys was paid with 
other moneys indiscriminately into the bank of 
the firm, to the private account of one of the 
partners, & an amount equal to the interest on 
these trust moneys was credited regularly by his 
direction to one of the persons interested under the 
settlement, but no other circumstance was in 
evidence to affect the other partners with notice 
that the money thus paid in was subject to the 
trusts :—Held: the payment of interest was not 
sufficient for that purpose, & the money paid in 
did not constitute a provable debt against the 
separate estates of the other partners. 

(3) The new trustee did not inquire whether the 
old trustees had reccived further trust moneys 
under a covenant in the settlement to settle future 
property :—Held: this was not sufficient ground 
for charging him for wilful default in respect of 
sums which ought to have been got in by the old 
trustees, or in respect of sums received by the 
covenantor after the appointment of the new 
trustee & not settled, there having been nothing 
to lead to a suspicion that any default had becn 
made by the old trustees or the covenantor in 
those respecls.—Re STraHAN, Ex p. GEAVES 
(1856), 8 De G. M. & G. 291; 251. J. Bey. 53; 27 
L. T. O. 8.129; 4 W.R. 536; 44 BE. R. 402; sub 
nom. Re STRAHAN, Hae p. GREAVES, 2 Jur. N. S. 
65, L. JJ. 


Annotations :—(enerally, Refd. Cavendish v. Geaves (1857), 
2 Paces tag Mentd. Ze Bankhead’s Trust (1856), 2 
e “a a ra) ° 


3758. Power given in trust Instrument—Whether 
loan on bond authorised.|—Power to lend trust 
money upon real or personal security, does not 
enable trustees to accommodate a trader with a 
loan upon his bond.— LANGSTON v. OLLIVANT (1807), 
Coop. G. 33 ; 35 I. R. 467. 

Annotation :—Refd. Stickney v. Sewell (1835), 1 My. & Cr. 8. 

3759. -]—Testator directed his trus- 
tees at the expiration of three years after his death 
to pay £10,000, which he charged on an estate 
devised to his son, one of the trustees, to his 
daughter’s husband, on condition that he should, 
to the satisfaction of the trustees, give to them the 
best & most sufficient security in his power, so that 
the £10,000 might be effectually secured to them 
upon certain tusts for testator's daughter & her 
children. The son paid the money to the husband, 
before the expiration of the three years, & the trus- 
tees took a bond for securing it :—Held: were 
justified in anticipating the tine of payment, but 
not in taking the bond.-~MILLs v. OSBORNE (1834), 
7 Sim. 30; 58 KB. R. 748. 

3760. Effect of subsequent bankruptcy.|— 
By a marriage settlement, trustees were empowered, 
& were thereby required at any time or times, & 
from time to time after the marriage, & during the 
life of B., the intended wife, at her request, to lend 
A., the intended husband, any sum not exceeding 
£200, part of the trust funds, on the security of his 
bond. After the marriage, A. took the benefit 
of Insolvent Debtors Act, & afterwards B. made an 
application to the trustees to lend a sum of £87 to 
A., on the security of his bond :—#Held : the taking 
of the benefit of the Act had produced such a 


*“ personal security ”? includes bonds, 
etc., depending onl on personal 
obligation.— Sim v. MUIR’s TRUSTEES 
ee08): 8 F. (Ct. of Sess) 1091; 43 
we Ory L. TT, 291.—~. 
SCOT. 











R. 795; 14 8 L. 
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change in the circumstances of A., that the trustees 
would not be authorised in making the advance.— 
Boss v. GODSALL (1842), 1 Y. & C. Ch. Cas. 617; 
11 L. J. Ch. 391; 7 Jur. 146; 62 EB. R. 1042. 

Annotation :—Refd. Wiles v. Gresham (1854), 3 Eq. Rep. 116. 

3761. ——— To lend with consent—When loan 
should be called in—Covenant by borrower to repay 
in six months.]—Trustees were empowered, with 
the consent of the wife, to lend the trust moneys to 
the husband. The wife authorised an immediate 
loan of part, & of the remainder at such times as 
the husband might require, & the husband cove- 
nanted to pay it in six months. The money was 
not called in, & was lost by the insolvency of the 
husband :—Held: (1) the wife’s consent could not 
be given prospectively; (2) the trustees were not 
bound to call in the money at the end of six 
months.—CHiLp v. CuiLtp (1 855), 20 Beav. 50; 
52 EB. R. 521. 

3762. -——- Investment contnued on 
execution of bond.]——'T'rustecs of a marriage settle- 
ment were empowered, with consent of the husband 

wife, to invest the funds on such security, 
“either real or personal,’”’? as they with such 
consent, should think proper. At the date of the 
marriage a sum of £2,500, part of the trust funds, 
was outstanding on the note of the husband, 
having been advanced to him by the intended 
wife prior to the marriage. <A separation having 
taken place, but the wife, nevertheless, desiring 
that the fund should remain in the husband’s 
hands :—~Held: this investment might be con- 
tinued until further order on the husband executing 
a bond to the trustees for the £2,500.—PIcKARD v. 








Bee een (1872), L. R. 183 Eq. 608; 26 L. T. 
20. 
3763. - -- -~ -—— Loan to person whose consent 


necessary.|—'I'rustees having a power with the 
consent of the tenant for life to lend the trust funds 
on personal security may, if satisfied that there is a 
reasonable prospect of repayment, lend them on 
personal security to the tenant for life.—Re 
LAING’S SeTTLEMENT, LAING v. RADCLIFFE, [1899] 
1 Ch. 693; 68 I. J. Ch. 230; 80 L. T. 228; 47 
W. R. 311; 438 Sol. Jo. 315. 

3764. Loan to firm—Effect of change in con- 
stitution of firm.|—Testator who died in 1870 by 
his will authorised his trustees to invest his 
personal estate ‘‘ either by placing same on 
deposit in the hands of the firm of B. T. & co., 
should they be willing to receive it at interest,’’ 
but if not, then upon usual securities with liberty 
“to call in, vary, & transpose investments.’ <At 
the time of his death testator had a sum of money 
on ea ee with the firm, which his trustees con- 
tinued after his death :—Jfeld: it was a breach 
of trust to continue the loan after a change took 
place in the members constituting the firm.—J?e 
TUCKER, TUCKER v. TUCKER, [1894] 1 Ch. 724; 
63 L. J. Ch. 223; 70 I. T. 127; 42 W. R. 266; 
38 Sol. Jo. 218; 8 R. 113; on appeal, [1894] 3 
Ch. 429. 

3765. .|—A power to lend trust money 
to a firm consisting of certain individuals does not 
authorise a loan to a firm differently constituted, 
whether including more individuals or Jess. 

Testator who had been a partner in the firm of 
A. & co. nominated his wife & two of the three 
remaining partners in the firm as his trustees, & 


PART VI. SECT. 4, SUB-SECT. 7. 

f. T'rustees should not lend on mort- 
gage — Without a personal covenant 
for repayment.j—-Re SMITH’s TRUSTS 
(1905), 6 8 R. N.S. W. 600; 22 








g. 
gaged 


N.S. W. W. N. 161.— AUS. 
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What may be purchased—Mort- 
lands.}—Part of a trust fund 


TRUSTS AND TRUSTEES. 


he specially authorised his trustees to allow his 
share of the capital to remain as a loan to the firm 
so long as his trustees should think it safe to allow 
it to remain. The wife died. The amount of the 
capital was ascertained & continued as a loan 
to the firm, but without any bond or other obliga- 
tion being given for it. The third partner, not a 
trustee, was dissatisfied with the conduct of the 
firm’s business, the result being that he agreed to 
retire under an agreement by which the two 
trustee partners paid him a sum of £9,000 for his 
interest in the firm & by which the trustee partners 
undertook to meet all the liabilities of the firm, 
take over all the assets, & relieve the third partner 
of all debts. The new firm was carried on by the 
two trustee partners under the old name, & it 
paid a half-year’s interest on the debt due to the 
trust estate. A year after the retirement of the 
third partner, the trustee partners, as trustees, 
granted to the old firm & the third partner a 
discharge of the debt due to the trust, & about a 
month afterwards the new firm became insolvent 
& the two partners bkpt. ‘Tho trustee partners 
resigned their trusteeship & new trustees were 
appointed, who acted as creditors on the new firm 
& received a dividend out of the new firm’s 
assets. They then raised against the retired third 
partner this action, claiming reduction of the 
discharge & payment of the balance of the trust 
debt :-—-Held: the discharge was a breach of trust 
on the part of the trustee partners from which 
the third partner could not profit, the discharge 
being gratuitous; the actings of the new trustees 
in ranking as creditors on the new firm’s assets did 
not discharge the liability of the old firm; & the 
third partner was liable to make good the loss to 
the trust estate.—Sary v. Parrick, [1901] A. C. 
282; 70L.J.P.0.19; 84L. T. 740; 17 T. L. R. 
477, H. L. 


SUB-SECT. 7.—-MORTGAGES. 

See, generally, ExEcutTonrs, Vol. XXIITI., pp. 328, 
329, Nos. 3940-3948: Morraaar, Vol. XXXV., 
pp. 285-296, Nos. 382-482. 

Security on which building society may make 
advances.|—-See BuILDING SocretTigs, Vol. VII., 
pp. 472, 473, Nos. 112-116. 


SUB-SECT. 8.—DPURCHASE OF LAND. 

3766. Interim investment pending purchase—On 
personal security.|—Trustces may lend trust 
money upon good personal security till a proper 
purchase of lands can be had, but are not justified 
in placing it in a fluctuating or precarious public 
fund.—EMELIE v. EMELIE (1724), 7 Bro. Parl. Cas. 
259; 3 KH. R. 168, H. LL. 

3767. Retainer of investment—English & 
Irish Bank stock.|—Q., by his will, dated Aug. 30, 
1844, gave all his real & personal estate to trustees, 
upon trust to convert such part thereof as should 
not consist of money, or securities for money in 
Govt. securities, into money, & to invest the same 
in the public stocks or funds of Great Britain, & to 
stand possessed thereof, & to lay out & invest the 
same in the purchase of freehold lands of in- 
heritance in Ireland, either in one purchase or 
from time to time, as eligible purchases might 
offer; the estates, when purchased, to be vested 





was invested upon mtge. of an in- 
cumbered cstate whic had been 
twice sct up for sale in the Landed 
Estates Ct. when the sale was adjourned 
for want of bidders. The interest on 
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in the trustees, to the use of ©. for life, & after her 
death to W. for life, with limitations over in favour 
of the sons of W. in tail; & testator directed that 
until such time as his residuary estate should be 
laid out in the purchase of lands as aforesaid, his 
trustees should pay & apply the dividends, interest, 
& annual produce thereof, or of such part thereof 
as Should remain so uninvested in the purchase of 
lands, to & for the use of such persons, & for such 
estates & interest, as he or they would be entitled 
to in the hereditaments directed to be purchased, 
or as near thereto as the law would permit, 
Testator died in 1858 & at the time of his death a 
considerable portion of his estate was invested in 
English & Irish Bank stock, & in East India stock. 
Upon a special case submitted for the opinion of 
the ct., whether the trustees were justified in 
retaining such part of the estate as was so invested 
in the eee & Irish Bank stock & East India 
stock until eligible purchases of land could be 
obtained, & also for the direction of the ct. as to 
the proper mode of paying the income & accumu- 
lations of it, & as to future investments, & the 
costs of the special case :—Held: (1) the trustees 
were justified in retaining the English & Irish 
Bank stock & Nast India stock by way of interim 
investment until proper purchases of land could be 
effected.—IlUME v. RICHARDSON (1862), 4 De G. F. 
& J. 29; 31 L. J. Ch. 713; 6 L. T. 624; 8 Jur. 
N.S. 686; 10 W. R. 528; 45 1. R. 1093, 1. JJ. 

Annotation :— ‘ i : : 

Martineau ( eon: 5 re. Nts iia ene 

3768. Deviation from terms of trust—When per- 
mitted—-Land not obtainable in district designated.] 
—MAYNWARING v. MAYNWARING (1746), 3 Atk. 
413; 26 W. R. 1038, I. C. 

3769. What may be purchased—Fixed rent- 
charge.|——By a private Act, money was directed to 
be laid out in the purchase of freehold lands, 
tenements, or hereditaments, & the fce simple 
& inheritance thereof, which might be approved 
by this ct.:—Held: (1) the purchase of a fixed 
rentcharge was not # proper investment; (2) the 
purchase of a freehold estate, subject to a term 
of one thousand years, at a fixed rent, was equally 
objoctionable.—Ez p. GARTSIDE (1837), 6 L. J. Ch. 
266, L. C. 

3770. Land subject to term at fixed rent.|— 
Iz p. GARTSIDE, No. 3769, ante. 

3771. Ground rents.|—Trustees having 
power to invest money in the purchase of lands or 
hereditaments in fee simple in possession, may 
invest in the purchase of freehold ground rents.— 
Re PkYTON’S SETTLEMENT Trust (1869), L. R. 7 
iq. 463; 388 L. J. Ch. 477; 20 L. T. 728. 

3772. ——.]—Testator gave his estate & 
effects upon trust for conversion & to invest, 
amongst other things, ‘“ upon freehold ground 
rents or upon leasehold ground rents not having 
less than sixty years unexpired & held direct from 
the frecholder.”’ The will contained no trust or 
power for conversion of freehold or leasehold 
property purchased by the trustees :—-Held: the 
investment clause authorised not mtges. upon the 
security of, but purchases of, freehold & leasehold 
ground rents.—Re MoRDAN, LEeaa v. MORDAN, 
[1905] 1 Ch. 515; 74 L. J. Ch. 319; 92 L. T. 488 ; 
53 W. R. 599, C. A. 

3773. ——— Power to buy land near settled estate 
—-Minerals under settled estate.|—Testator do- 
vised real estate in strict settlement, & directed 
his trustees to invest the residue of his personal 
estate in the purchase of manors, lands, & here- 














the mtge. was largely in arrear. 
trustecs had no power under their 
trust deed to invest in the purchase of | & 


The real estate. 


advice 





The trustees applied under 
2 & 23 Vict. c. 35, 8. 30, for the opinion 
of the judge whether 
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ditaments adjoining, or convenient or desirable to 
be held therewith :—Held: the trustees might 

urchase the minerals under the settled estate.— 
ae v. LITTLER (1874), 30 L. T. 861; 22 W.R. 

3774. Equity of redemption.|—In 1874 A. 
settled certain funds upon trust for himself for 
life, & after his death upon trust, as to one-fifth, 
for W. & his children. By the settlement A. 
reserved to himself for life the power to direct 
the investments of the trust funds as though he 
were absolute owner; & after his death, the 
trustees were empowered to invest the trust funds 
upon freehold, leaschold, or chattel real securities 
“including cquitable mtges by a deposit,” with 
the usual power to vary investments. ‘The settle- 
ment also contained the usual power to invest in 
the purchase of frecholds or long leaseholds. In 
1877 A. died, & at that time £6,400, part of the 
trust funds, stood invested on second mtge. of 
certain freeholds & leascholds, S. being the mtgor. 
In 1878 S. became financially embarrassed, fore- 
closure or sale by the first mitgees. was imminent, 
which would have resulted in the total loss of the 
£6,400, & thereupon the trustees, acting bond fide 
é& with a view to save the trust estate, purchased 
of S. his equity of redemption for £2,000. In 
1879 L., a beneficiary, commenced an action 
against the trustees & W., alleging improper 
investments, & claiming administration & accounts 
on the footing of wilful default. The trustees, in 
their answers to interrogatones, sel out clearly 
the circumstances attending the purchase of the 
equity of redemption. In 1880 the usual judg- 
ment for administration was obtained, including 
an inquiry as to the improper investanents. In 
1881, before the Chief Clerk made his certificate, 
a& compromise of the action was sanctioned by the 
ct. on petition, to which all parties interested, 
including W.’s children, were partics, under which 
L.’s share of the trust cstute was raised & paid 
out to her, & all further proceedings in the action 
were stayed. The petition did not refer to the 
alleged breaches of trust. In Apr. 188%, W.’s 
children commenced an action against the same 
trustees alleging that the purchase of the equity 
of redemption was a breach of trust & claiming 
usual relief. Defts. denied the breach of trust 
& asserted that under the circumstances the 
purchase was prudent & proper. They also 
pleaded the order of compromise in the first action 
in bar of pitf.’s claim :—Held: (1) the purchase of 
the equity of redemption was an unauthorised 
investment & a breach of trust; (2) the com- 
promise was not a bar to pltf.’s claim, the breach 
of trust not having been by negligence, inadver- 
tenee, or accident, omitted to be brought before 
the ct. on the hearing of the petition.—WoORMAN 
v. WorMAN (889), 43 Ch. D. 2906; 61 L. TP. 
6373; 38 W. KR. 4k. 

3775. Power implied—Trust for investment until 
purchase—Application to rents & profits of lands 
purchased—Implied power to invest rents & profits 
in land.|—Testator directed a general accumula- 
tion of his real & personal estates during the lives 
of his three sons, grandsons, & the issue of such 
yrandsons who should be living at his death: & 
he directed that his personal estate should be laid 
oul in the purchase of real estates, & that his 
trustees should stand seised thereof, & of all other 
his real estate, upon trust, during the lives afore- 
said, to receive the rents & protits, & from time to 
time ‘ to lay out & invest the money to arise from 








eee re 


they should invest part of the trust 
funds in purchasing the feos of the 
rmtged. lands with a view of reselling 
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such rents & profits in such purchases as he had 
thereinbefore directed to be made with his personal 
estate, & should from time to time collect & 
receive, & lay out & invest, the rents & profits ”’ 
of such real estate ‘“‘in the manner hereinbefore 
directed with respect to the rents & profits of the 
hereditaments originally purchased.” He also 
directed that the trustees should from time to 
time cut down such timber as should be upon the 
lands devised & directed to be purchased as should 
be fit to be cut down, & to sell & dispose of the 
same, & to lay out & invest the money arising 
by such sales in such purchases as thereinbefore 
directed to be made with regard to his personal 
estate, & the rents & profits of his real estate. 
He further empowered his trustees, “ until a 
convenient purchase or convenient purchases 
could be made, to permit such part of his personal 
estate as was then invested in the funds, or con- 
sisted of securities, & to invest or place out the 
money to arise from such part of his personal 
estate as should not at his decease consist of 
money, & from the rents & profits of ‘ne heredita- 
ments to be purchased as aforesaid, or for the sale 
of the timber, in the Govt. funds or real security, 
& from time to time to sell & call in the same, 
& again invest the same as his trustees should 
think proper, until a convenient purchase could 
be found, or until a sufficient sum should be 
accumulated to make a proper purchase”; & 
after the death of the survivor of the persons 
during whose lives the accumulations were to be 
made, testator directed a partition to be made by 
his trustees of his estates, & the whole thereof to 
be divided into three lots of equal value, or as 
near thercto as possible, & that the premises con- 
tained in one of such allotments should be con- 
veyed to the use of ‘the eldest male lineal 
descendant then living ”’ of each of his three sons, 
with remainders over. 

The trust for investment in the funds until a 
proper purchase was made applied to the rents 
& profits of all lands that might thereafter be pur- 
chased, & that trust impliedly authorised the 
investment in land of the rents & profits of all the 
estates. —THELLUSSON v. RENDLESHAM (LORD) 
(1859), as reported in 7 H. L. Cas. 429; 11 E. RR. 
172 ; sub nom. 'TUKLLUSSON v. ROBARTS, ILARE v. 
SAME, 5 Jur. N. S. 1031, H. L.; affy. S. C. sub 
nom. RENDLESHAM (LORD) v. ROBARTS (1856), 23 
Beav. 321. 

Annotations :—Mentd. Richards v. Davies (1862), 13 CG. TR. 
N.S. 69; Di Sora v. Phillipps (1863), 2 New Rep. 553; 
Rhodes v. Rhodes (1882), 7 App. Cas. 192; Re Northen’s 
Kstate, Salt v. Pym (1884), 28 Ch. D. 153; R. v. Sunder- 
land JJ. (1901), 85 L. T. 183. 

From use of *‘ invest ’’ or ‘‘ investment.’’]— 

See No. 3662, ante. 

37786. Power to sell with direction to reinvest in 
land—Duty to reinvest at once.]|—A power was 
given, with the consent of the trustees of a settle- 
ment, to the husband & wife to sell the settled 
estates; & there was a direction that the sale 
money should be paid to the trustees, & that they, 
as 800n as such should be received by them, should, 
with all convenient speed, with the consent of the 
husband & wife, lay out the same in the purchase 
of freehold lands ; but in the meantime the trustees 
were authorised, with the consent of the husband 
& wife, to lay out the sale moneys in the public 
funds, or on govt. or real security at interest. 





them on favourable terms :—Held : 
the case was not within the Act.— 
Re TYRRELL’s TRUSTS (1889), 23 L. R. 


Ir. 263.— IR. 
terest in land 7+ 


h. Trustees taking reversionary in- 
metead of 


Trusts AND TRUSTEES. 


The settled lands were sold, & the sale moneys 
lent by the trustees to the husband, on personal 
security some years after the sale took place :— 
Held: the trustees were answerable for so much 
3 per cent. Consols as the sale moneys would have 
purchased at the time the sale moneys were lent 
by them to the husband.— WArTTs v. GIRDLESTONE 
(1843), 6 Beav. 188; 12 L. J. Ch. 363; 7 Jur. 


501; 49 E. R. 797. 

Annotations :—Apld. Ames v. Parkinson (1844), 7 Beav. 
379. Oonsd. Shepherd v. Mouls (1845), 4 Hare, 500; 
Robinson v. RNobinsoy (1851), 1 De G. M. & G. 247. 


3777. Whether reinvestment imperative. — 
A power to sell in a decd with a direction to re- 
invest in lands does not make it compulsory upon 
the trustees to reinvest, & if they retain the fund 
as personalty it is to be so regarded. ATWELL v. 
ATWELL (1871), L. R. 18 Eq. 23; 41 L. J. Ch. 23 3 
25 L. T. 526; 20 W. R. 108. 


Annotation :—Refd. Re Sinclair's Settlmt., Crump v. Leicester 
(1886), 66 L. T. 83. 


3778. Trustees must not purchase on speculation 
—No money in hand at time of purchase.|—In 
1873 the vicar of a parish, with the consent of the 
patron of the living & the approval of the Ecclesi- 
astical Comrs., contracted under the powers of 
Kcclesiastical Leasing Acts, 1842 & 1858, to sell the 
glebe land of the vicarage for £24,963, to the trustee 
of a will by which estates were devised in strict 
settlement. The then tenant for life & the 
Yomrs. were parties to the contract. Under the 
will the trustees held testator’s personal estate 
upon trust for investment in the purchase of land 
to be settled to the same uses as the settled estates. 
The title was accepted, & the tenant for life, with 
the approval of the trustee, entered into possession 
of the glebe land & paid the vicar interest on the 
urchase-money, & this payment was continued 
be successive tenants for life to the vicar & his 
successor until 1896, the purchase-money not 
having been paid. At the date of the contract the 
trustee had no trust funds under his control 
available for the payment of the purchase-money, 
the whole or nearly the whole of testator’s personal 
estate remaining after investments in land having 
been advanced upon the security of policies of 
insurance upon the life of the third tenant for life 
of the estates, who did not die till many years 
afterwards. In 1896, the purchase-money not 
having been paid, the Comrs. brought an action, 
against the then tenant for life, the personal 
representatives of the trustee who had entered 
into the contract, & the then trustees of the 
settled estates, for the specific performance of the 
contract, or for an account & a declaration that 
pltfs. were entitled to a vendor’s lien on the land 
sold & the enforcement of the lien. The then 
vicar was made a deft. & the then tenant in tail 
was afterwards added as a deft. The glebe land 
had become of much less value than the price 
agreed to be given forit. The estate of the trustee 
who had entered into the contract had been 
distributed after proper statutory advortisementa. 
The estates had been disentailed & resettled & 
the money secured by the policies had been also 
disentailed, & had been distributed by the trustees 
of the resettlement among the persons entitled 
thereto :—Held: the contract for the purchase of 
the glebe land having been made at a time when 
the trustee had no funds under his control avail- 
able for the payment of the price, & it being 
uncertain what the value of the land might be 
at the time when he would be in a position to pay 
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for it, the contract was a speculative one not 
authorised by the trust for investment in land ; 
consequently the trustee had no right to an 
indemnity out of the settled estates, & pltfs. had 
therefore no right by subrogation; pltfs. had no 
remedy against the owners of the settled estates ; 
& their only remedy was by a lien for the unpaid 
purchase-money upon the land sold.—Ecciust- 
ASTICAL CoMRS. v. PINNEY, [1900] 2 Ch. 736; 69 
L. J. Ch. 844; 83 L. T. 8843; 49 W. R. 82; 16 
T. L. BR. 556; 44 Sol. Jo. 673, C. A. 

Power to purchase under Settled Land Acts.|— 
aca Vol. XL, p. 751, Nos. 28) 1- 

14. 


SUB-SECT. 9.—LEASEHOLDS. 

3779. Power to purchase leasehold hereditaments 
—Whether leasehold houses included.]|—Brav- 
CLERK v. ASHBURNHAM, No. 3666, ante. 

3780. Whether underleases proper investments— 
Duty of trustee to use care.|—(1) The ct. has jurisdic- 
tion under BR. S. C., Ord. 55, r. 3, without directing 
the execution of trusts, to give directions as to 
particular things which are to be done in their 
administration ; & can therefore direct an inquiry 
whether it is for the benefit of the cestuis que trust 
that investments on authorised securities made by 
the trustees should be continued, or whether they 
ought to be called in. 

(2) While a power to invest on Jeaschold securi- 
ties may in some cases authorise trustees to advance 
money on underleases, trustees proposing to make 
such an advance ought to consider very seriously 
whether the investment is a prudent one, in view 
of their inability to control the acts & defaults of 
the original lessee.—He D’ EPINOIX’s SETTLEMENT, 
D’EPINoIx v. Fetrres, [1914] 1 Ch. 890; 83 L. J. 
Ch. 656; 110 L. T. 808; 58 Sol. Jo. 454. 


Secr. 5.--VARIATION OF INVESTMENTS. 
SuB-sEcT. 1.—IN GENERAL. 

3781. Onus of proof on trustee—To justify 
variation.|—It is the duty of a trustee who executes 
a power to show that he has complied with the 
exigencies required by it. So where he varies the 
investment of the trust fund, the burden of proof 
lics on him to show that it is a fit & proper invest- 
ment.—Nornris v. WRIGHT (1851), 14 Beav. 291; 


51 i. R. 298. 
Annotations :-—Refd. Smithwick »v. Smithwick (1861), 5 
L. T. 23. Mentd. Macleod v. Annesley (1853), 17 Jur. 


3782. Power to vary with consent of tenant for 
life—Refusal of consent—Duty of trustee to rein- 
vest—Existing security inadequate.|—Where trust 
funds are invested on inadequate security, it is 
the duty of the trustees to reinvest them, although 
the written consent of the tenant for life, rendered 
necessary to any change in the investment, is 
refused, & the security is one expressly authorised 
by the trust.—HARRIson v. THEXTON (1858), 4 
Jur. N.S. 550. 

Annotation : —Refd. Re Laing’s ScttImt., Laing v. Radcliffe, 

[1899] 1 Ch. 593. 

3783. ———.|—Re MILLETT, MILLETT v. 
HAWORTH (1885), 1 T. L. R. 543. 
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k. Purchase of estate different from 
one authorised by trust deed.) —VOUGLAS 
v. DovuaLaAs’ TRUBTRES (1864), 2 
Macph. (Ct. of Sess.), 1379; 36 Sc. Jur. 
697.—8s OT. 


1. Power to vary with consent of 
tenant for life.) ~— Marriage contract 


consent & 
(DUKEK) v. 


trustees wero authorised to invest 
funds in lands & 
investments with tho written consent 
& direction of the spouses :—Z/eld : 
conveyances by the husband of his 
interest in the trust funds did not 
deprive him of the power to give such 
direction.— DEVONSHIRE 
FLETONER (1874), 1 R. | SCOT. 
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38784. Trust to invest in real estate with full power 
to vary—Right to invest in personal securities.]— 
Gift of residue of testator’s personal estate to 
trustees upon trust to call in & receive all his 
debts, etc., then due & owing, & invest the moneys 
collected at interest upon real securities in England, 
with full power to change the securities or funds 
from time to time as the trustees should seem 
good, & after the decease of his, testator’s wife, to 
apply one third part of such trust moneys, stock 
funds, & securities, to the treasurers of certain 
charities therein named :—Held: the trustees had 
a discretion to invest the residue in other than 
real securities, & the bequest of part thereof to 
charitable purposes was good.—GRAHAM v. PATER- 
NOSTER (1862), 31 Beav. 30; 31 L. J. Ch. 444; 
26 J. P. 196; 8 Jur. N. S. 127; 10 W. R. 209; 
54 BK. R. 1048. 

3785. Donee of power of appointment—Cannot 
alter range of investment of unappointed funds.|— 
Where the donee of a power of appointment does 
not appoint to objects of the power he cannot alter 
the range of investments authorised by the instru- 
ment creating the power. 

Testator by his will gave all his real & personal 
estate to trustees upon trust to sell & convert & to 
invest the proceeds in certain investments which 
did not include mtges. of leaseholds & he directed 
them to pay the income of the trust estate to his 
wife for life, & after her death to hold the trust 
estate upon trust for such of his nine children as 
his wife should by will or codicil appoint, & in 
default of appointment upon trust to divide the 
same among his nine children in equal shares. 
Testator’s widow by her will, in exercise of the 
power given her by testator’s will, appointed certain 
sums to her daughters in respect of their one-ninth 
shares, & declared that the trustees of testator’s 
will might invest the moneys subject to the trusts 
of that will in certain securities which were not 
within the range of investments thereby authorised 
including mortgages of leaseholds. By a codicil 
to her will the widow, in further exercise of the 
power, declared that the trustees of testator’s will 
should hold two of the one-ninth shares of the 
trust estate upon trusts in favour of certain 
objects of the power & subject to a slight modifica- 
tion in the amounts of the sums appointed by her 
will, made by a second codicil she allowed the bulk 
of the trust estate to pass under testator’s will in 
default of appointment. After her death the 
trustees of testator’s will invested part of the trust 
estate upon mtge. of certain leasehold premises :— 
Held: the trustees of testator’s will had no power 
to invest upon leaschold security funds representing 
shares subject to the trusts of the will passing in 
default of appointment.— Re FaLCONER’s (WILLIAM) 
Trusts, Re FaLCONER’S (ANN) Trusts, PROPERTY 
& Esrarres Co., Lr. ». Frost, [1908] 1 Ch. 410; 
777. J. Ch. 303; 98 L. T. 536. 


SuB-sEcT. 2.—IMpPLIED POWER. 

3786. Power implied from power of investment. | 
—-When specific property is bequeathed upon 
trust without any power being given to the trustees 
to alter the mode of investment, such trustees may, 


(C1. of Sess.) 1056; 11 Se. L. NR. 606.— 
to change such | SCOT. 

PART VI. SECT. 5, SUB-SECT, 2. 

3786 i. Power implied from power of 
investment. }—MACKEOHNIE’S TRUSTEES 
v. MACADAM, [1912] 8S. C. 1059; 49 
Sc. L. R. 766; [1912] 2S. L. T. 44.-— 
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Sect. 5.—Variation of investments: Sub-sects. 2, 8 
& 4. Sect. 6.) 


nevertheless, sell the property & invest the pro- 
ceeds on any of the statutory investments, & vary 
such investment from time to time, provided that 
they never buy any redeemable security at a 


remium.—WaAtIte »v. Lrrmiukwoop (1872), 41 
. J. Ch. 636 ; 
8787. ———.]—He CoopEerR’s Trusts, [1873] 
W.N. 87. 
Annotations :—Folld. Re Pope’s Contract, [1911] 2 Ch. 442. 


Refd. Re Dick, Lopes v. Dick (1891), 60 L. J. Ch. 177. 

3788. -|—In an ordinary case a direction to 
trustees to invest in particular investments 
implics a power to vary investments, & this implied 
power gives the trustees a power to sell real estate 
in which they have power to invest for the occupa- 
tion of a tenant for life—mRe Porr’s CONTRACT, 
[1911] 2 Ch. 442; 80 L. J. Ch. 692; 105 J.. T. 370. 
aeelaan :—Refd. Re Wragg, Wragg v. Palmer, [1919] 





SUB-SECT. 3.—VARIATION AUTHORISED BY 
STATUTE. 

See, now, Trustee Act, 1925 (c. 19), s. 1 (1). 

3789. National Debt, Conversion Act, 1888 (c. 2).] 
~—Trustees of a will containing a direction to invest 
in Consols, but no direction to change or vary the 
investment, may, under above Act, sell original 
stock & invest the proceeds in authorised securi- 
ties.—J?e TUCKETT’s Trusts (1888), 57 L. J. Ch. 
760; 58L. T. 719; 36 W. R. 542. 

3790. Whether authorised by provisions of 
Trustee Acts—-For purpose of reinyestment in 
trustee securities.|—He MANCHESTER Royat In- 
FIRMARY, MANCHESTER ROYAL INFIRMARY  v. 
A.-G., No. 8712, ante. 

3791. .|—(1) The power to vary in- 
vestments in Trust Taccctnent Act, 1889 (c. 32), 
8. 3, applics to all investments authorised by the 
Act, whether made under the Act or not. There- 
fore, where trust funds were invested in securities 
authorised by the Act, under an instrument which 
contained no power to vary: —Held: the trustees 
had power to sell out such securities for the 
purpose of investing the proceeds in other securi- 
ties authorised by the Act. 

(2) The expression ‘‘ trust funds ’’ in sect. 3 of 
the Act includes money invested on security as 
well as uninvested cash.—H{UME v. Lopes, [1892] 
A. (. 112; 61 L. J. Ch. 423; 8 T. L. R. 406: 
sub nom. Dick-ITuM® v. Lopes, 66 L. T. 425; 40 
W. R. 593, H. L.; affa. S. C. sub nom. Re DickK, 
Lopes v. HumMer-)Dick, [1891] 1 Ch. 4238, C. A. 


Annotations :-- As to (1) Refd. Re Owthwaite, Owthwaito v. 
‘Taylor, [1891] 3 Ch, 494; Re Hamilton, Cadogan vt. 
Fitzroy (1896), 65 L. J. Ch. 815 ; Re Maire, Maire v. De La 
Batut (1905), 49 Sol. Jo. 383. 








SuR-sEcT. 4.—VARIATION BY ORDER or Court. 


3792. When order made—For reinvestment in 
securities yielding higher income—Necessity for 
special circumstances.}|—Tho ct. will not, in the 
absence of special circumstances making the 
increase of the income of a tenant for life beneficial 
to those entitled in remainder, authorise the 


PART VI. SECT. 5, SUB-SECT. 4. 

m. When order made— Proceeds of 
part of land devoted to buildiny chureh— 
On land being tahen for railway, 
ordered to be expended in building par- 
sonage.J—Re RaAlLwaYs Comr. & Trus- 
TENS or Str. BARNABAS’ CHURCH, 
=e Eee (1887), 8 N. S. W. Kq. 22. 


residuary estate 


n. ——- Private business—Changed 
into limited company— Right to shares 
in new company.|-—-M. 
trustees to pay legacies out of her 
ero) which 
was invested in the business of 
but directed that J. should not be 
liable to pay the amount until he should 
be in a position to do sv. J. died 


TRUSTS AND TRUSTEES. 


transfer of a fund from Consols into another 
investment authorised by Law of Property 
Amendment Act, 1860 (c. 38), & producing a 
larger income, where such transfer is likely to 
cause a loss to those entitled in remainder. 

Where therefore the tenant for life of a fund in ct. 
petitioned to have it traasferred from Consols into 
East India stock, being a redeemable stock, the 
market price of which was at the time considerably 
above par, no special circumstances were 
alleged to show that the consequent increase of 
petitioner’s income would be beneficial to her 
children, who were entitled in remainder :—Held: 
such change of investment ought not to be ordered. 
—COCKBURN v. PEEL (1861), 3 De G. F. & J. 1703 


30 I. J. Ch. 575; 4 L. T. 671; 25 J. P. 692; 
7 Jur. N. S. 810; 9 W. R. 725; 45 i. RR. 843, 


LO. & L. JJ. 

Annotations :—- Distd. Hume v. Richardson (1862), 4 Do G. F. 
& J. 29. Refd. Equitable Assce. v. Fuller (1861), 30 
lL. J. Ch. 848. 

3793. For benefit of infants.|—-The ct. 
ordered a fund invested in Consols, out of which 
maintenance had been allowed by an order of the 
ct. for infants in a suit, & which had become 
diminished, to be sold out & invested in East 
India Stock, the infants having nearly attained their 
majority. —FLuip v. Fnuip (1862), 7 L. T. 590. 

3794. ———-.|—-Where trust funds are 
settled upon husband & wife for life, with remainder 
to children, the ct. will look to the interests of the 
children, & will not sanction an investment in 
East India Stock, unless the funds be so small as to 
warrant such an investment for the benefit & 
education of the children. But where, in default 
of children, the husband & wife are absolutely 
entitled, & the probability of their having any 
children is very remote, there the ct. will sanction 
the change of investment.--KIDLER v. PARROTT 
(1864), 28 J. P. 612. 

3795. ——.]—MONTEFIORNE v. 
DALLA, [1868] W. N. 87. 

3796. —_-- -—-— Order for inquiry whether 
investment beneficial.|—-Under 4 & 5 Will. 4, c. 29, 
a trust to invest money in real securities in England 
or Wales or Great Britain will authorise an invest- 
ment on real securities in Ireland also: & though 
the money be already invested in Great Britain, 
the ct. will, on the application of the tenant for 
hfe of the fund, direct a reference to the master 
to inquire whether it will be for the benefit of all 
parties interested that that investment should be 
changed for one at a higher rate of interest in 
Ireland.—la2 p. Pawurrr (Lorp) (1845), 1 Ph. 
570; 14 L. J. Ch. 821; 41 H.R. 749; sub nom. Re 
PAULETT (LORD), 5 1. T. O. 8S. 121, 1. C. 

Apaaion -—Folld. Re Kirkputrick’s Trust (1850), 15 Jur. 


3797. ——  —-- ——- ——- | Ite 
RICK’S TRUST (1851), 15 Jur. 941. 

3798. Where no infants interested.]— 
Ex p. PAwLETY (LonD), No. 3796, ante. 

3799. For benefit of parents—-Although 
risk of loss to children.} —COCKBURN 7. PEEL, No. 
3792, ante. 

3800. ——~— Petitioner very poor.|—-PEILLON 
v. BRoOoOKING (1861), 4 lL. T. 731. 

3801. .|—Where a party is very 
pvor the ct. will not only sanction the exchange 
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{hree years after M. insolvent, without 
having paid any of the money. His 
business was floated into a limited co., 
which was very successful, & in which 
the estate of M. was given shares in 
discharge of the debt due by J. On 
the trustees of A.’s estate applying for 
sanction to their accepting the shares : 
—~-Held: in the special circumstances 


irected her 


J., 
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from Consols to Bank Stock, but dispense with 
any provision in the order disenabling the party 
from receiving three dividends in one year.—Re 
INGRAM’S TRUST (1868), 8 L. T. 758 ; 11 W. BR. 980. 

3802. —_— ——— Petitioner unlikely to have chil- 
dren—& absolutely entitled.|—KipLer v. Parrorr, 
er de ante. 








, ———.|—-MONTEFIORE v. GUE- 
DALLA, [1868] W. N. 87. 

8804 For reinvestment in trustee securities. | 
—Trustees, under a power in their testator’s will, 
invested the residuary estate in London & West- 
minster Bank shares. An administration decree 
having been made, pltfs., who were remaindermen 
under the will, applied to have the fund invested 
in Consols; & it appearing that one of the trustees 
desired the change of investment, but was willing 
to retire from the trust : Ordered, that the fund be 
invested in Consols, with liberty to apply with 
reference to any appointment of new trustees.— 
BUTLER v. WITHERS (1860), 1 John. & H. 332; 
4L. T. 736; 70 BH. QR. 774. 

3805. |—Re Kurtz’s SETTLEMENT, 
HENDERSON v. LAYTON (1921), 152 L. T. Jo. 344. 

3806. Investment on authorised security 
but with insufficient margin.]—PIncL’ v. BEATTIE, 
No. 3080, ante. 














_ Secr. 6.—FUNDS IN COURT. 

See R. 8S. C., Ord. 22, rr. 17, 18. 

3807. What investments directed—Real estate.]| 
—Lands were vested in trustees in trust, out of the 
receipts & profits, to make certain payments, & 
lay out the surplus upon mtge. of Govt. security 
with a view to accuinulation; with a bequest of 
such accumulations. On a petition a real estate, 
contiguous to the real estate of testator, was 
permitted, under the circumstances, to be pur- 
chased, same to be considered as personal pro- 
perty.—WEBB v. SHUAFTSBURY (LORD) (1821), 
6 Madd. 100; 56 &. BR. 1029. 

Aancahon :—Refd. A.-G. v. Ailesbury (1885), 16 Q. B. D. 


3808. Freehold houses.|—An invest- 
ment of a fund in ct. in freehold houses will not 
be sanctioned by the ct.—MooRE v. WALTER 
(1863), 8 L. T. 448. 

3809. Government securitles.|}—Where a 
private Act of Parliament directed that moneys 
arising from certain trust estate, & paid into ct., 
should be invested in Navy Victualling or Ex- 
chequer Bills, the ct., upon the petition of the 
trustees, directed the investinent of such moneys 
in Consols.—He BIRMINGHAM BLUECOAT SCiUOOL 
(1866), L. R. 1 iq. 632; 55 EB. R. 9293; sab nom. 
Ex p. BIRMINGHAM BLUECOAT SCHOOL TRUSTEES, 
35 Beav. 345; 35 L. J. Ch. 837. 

Annotation :—Folld. Re Wilkinson’s Estate (1870), L. 7. 

9 Kq. 343. 

3810. .|—A sum of money deposited 
in the Bank of England pursuant to J & 10 Vict. c. 
20, is not ‘“‘ cash under the control of the ect.’ 
within the meaning of the Order of Feb. 1, 1861, & 
can only be invested in Consolidated or Reduced 
Bank Annuities, or in Govt. securities, as provided 
by sect. 4 of the Act. 

An application for an order for investment of 
such a fund in Bank Stock of New East India 

















it should be given. Re MILLER (1913), 
9 Tas. L. Rh. 83.—AUS. 

o. Estate benefited.J—An order 
was made authorising an extrix. to 
convert certain shares in a co. bes 

neathed to her for life with remain- 
er to her children into shares of a new 





investment 


co. (in which the old onc was ahout to 
be merged), such shares not. being an 
authorised by 
Investment Act, but it appearing that 
the arrangement would be for the benefit 
of the cstate.--Re StratHy TRUSTS 
(1901), 21 C. L. T. 339.—CAN. 
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Stock, in which trustees are authorised to invest by 
30 & 31 Vict. (c. 132), refused.—Ex p. GREAT 
NORTHERN Ry. Co. (1870), L. R. 9 Eq. 274. 

Aran -—Refd. Re Wilkinson's Estate (1870), L. R. 9 Eq. 


3811. ——- Reduced Bank Annuities..—EFx p. 
GREAT NORTHERN Ry. Co., No. 3810, anie. 
3812. —— Bank Stock.] — Ex p. GRBAT 


NortTuERN Ry. Co., No. 3810, ante. 

8813. East India Stock.]—In the adminis- 
tration of trust funds in ct. no direction will be 
made for the investment in East India Stock, 
though the ct. gave the tenants for life permission 
to apply in chambers for leave to invest the funds 
on real security in England.—Une.ess v. TUFF 
(1861), 30 L. J. Ch. 784; 9 W. R. 729, 

3814, ——— ———.|—Where a woman, who had 
been married thirty-four years, without having had 
a child, had a life interest &, in the event of her 
not having any children who should attain twenty- 
one years of age, an absolute interest in a fund in 
ct. asked that the fund should be invested in East 
India Stock. The ct. made the order, notwith- 
standing the opposition of petitioner’s hushand.— 
VIDLER v. PARRATY (1864), 4 New Rep. 392; 10 
LL. T. 6863; 12 W. R. 976. 
ae :—Expld, Haynes v. Haynos (1866), 35 L. J. Ch. 


3815. ——~.|-~ The ct. may, under Law of 
Property Amendment Act, 1460 (c. 38), 8. 10, & 
the General Order of Feb. 1861, r. 1, order the in- 
vestment in East India Stock of a tund paid into 
ct. under the provisions of a special Act anterior 
to the above Act although such special Act directs 
the investment to be m Consols or 3 per cent. 
reduced bank annuities.—?e WILKINSON’s ESTATE 
(1870), L. R 9 Hq. 343. 

3816. New East India Stock.|—Har ». 
(GiREAT NORTHERN [ty. Co., No. 3810, ante. 

3817. ——— Foreign securities—Bearer securities. | 
—-The ct. will sanction the investment of a fund 
in ct. on foreign securities where the dividends are 
payable to bearer by coupons passing from hand to 
hand.—?e BRACKENBURY’S Trusts (1874), 31 
L. T. 79; 22 W. It. 682. 

3818. -—— Any securities sanctioned by court— 
Money paid into court under private Act—-Direction 
for investment in Exchequer Bills.|—Money paid 
into ct. under a private Act, & invested in Ex- 
chequer Bills, is ‘‘ cash under the control of the 
ct.’’ within the meaning of 23 & 24 Vict. (c. 38), 
& the General Order of Feb. 1, 1861; & may be 
invested in any of the securities sanctioned by the 
ct., although such private Act directs the invest- 
ment to be in Exchequer Bills. —JACKSON v. ‘TYAS 
(1883), 52 L. J. Ch. 830. 

3819. Variation of investments—From Consols 
to Bank Stock.|— Under Law of Property Amend- 
ment Act, 1859 (c. 35), 8. 32, the ct. has jurisdiction, 
upon the petition of a tenant for life, to order a 
fund standing in ct. in Consols to be invested in 
Bank Stock.—CouEN v. WALEY (1860), 3 L. T. 
436; 9 W. BR. 187; sub nom. ConEN v. WALEY, 
NEWTON v. WALEY, 7 Jur. N.S. 937, 

3820. ——- & to East India Stock.] — 
A trust fund ordered to be invested in Bank Stock 
& Kast India Stock, on the application of a tenant 
for life, herself the settlor, the reversioners who 
opposed being volunteers. —HQUITABLE JEVER- 
SIONARY INTEREST SOCIETY v. FULLER (1861), 1 














p. ——- —-.}-—Re Boycrs’ Minors 
(1867), 15 W. RR. 827.- TR. 

aq. -- -—— Directions in trust deed 
Linuting power of investinent to land— 
Application to nobile offcvum for en- 
laryed powers.\}-—M‘CRIF’S8 TRUSTEES, 
(1927]8. C. 556.—SCOT. 


Truateo 
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Sect. 6.—Funds in court. 
; B.] 
John. & H. 879; 30 L. J. Ch. 497; 4L. T. 50; 7 
Jur. N.S. 307; 9 W. R. 400; 70 BE. R. 794; affd., 


30 L. J. Ch. 848, L. JJ. 
ATO aOR :—Folld. Bishop v. Bishop (1861), 30 L. J. Ch. 


3821. .|—Where there was a 
power to invest trust funds in Govt. or real 
securities the ct. sanctioned an investment in Bank 
Stock & in East India Stock.—BIsHoP v. BISHOP 
(1861), 30 L. J. Ch. 624; 41.17.3850; 9 W.R. 549. 

38822. When funds under control of court— 
Money paid into court under private Act—& In- 
vested in Exchequer Bills.|—JAcKSON v. Tyas, No. 
3818, ante. 


Sect.7: Sub-sects. 1 & 











Srcr. 7.—IMPROPER INVESTMENT, FAILURE TO 
INVEST, ETC. 
SuB-SECT. 1.—IN GENERAL. 


Sec, now, Trustee Act, 1925 (c. 19), 8. 8. 

Breach of trust, generally.|—Sce Part VII., post. 

3828. Failure to take due caution in making 
authorised investment—pDistinguished from un- 
U., a trustee, who had 
power to invest on real security, invested on a 
mtge. of freehold houses, with power of sale, a 
larger sum of trust money than was justifiable. 
He afterwards retired from the trust, & transferred 
the mtge. to the new trustees. The security 
proving unproductive, the new trustees, with the 
privity of pltf., who was a purchaser of a share in 
the trust funds, but without any notice to U., sold 
the mtged. property at a considerable loss, but it 
was not established that the sale was unfair or 
improvident. Pltf. then sued U. for the loss :— 
Held: an investment on a security of a description 
authorised by the trust, where the breach of trust 
consisted only in not exercising due caution in 
taking it, stood on an entirely different footing 
from an investment of an unauthorised description, 
which the cestwis que trust must either accept or 
reject.—I?e SALMON, PRIEST v. UPPLEBY (1889), 
42 Ch. D. 351; 62 L. T. 270; 38 W. R. 150; 


6 T. Tu. R. 5838, C. A. 
Annotations : --~Consd. Re Turner, Barker v. Ivimey, [1897] 
250. Refd. 





1 Ch. 5386: Head v. Gould, [1898] 2 Ch. 
Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth, 
[1891] 1 Ch. 337; Fee Lake, Ex p. Howe Trustees, [1903] 


1K. B. 439. Mentd. Hixplonng Land & Mincrals Co. v. 
Kolekmann (1905), 94 L. 234. 


3824. Liability on footing of wilful de- 
fault.|—RAWSTHORNE v. ROWLEY, No. 3690, ante. 





SuRB-SECT. 2.—LIABILITIES OF TRUSTEES. 
A. Restoration of Property. 
See, now, Trustee Act, 1925 (c. 19), s. 9. 
See, generally, Part VII., Sect. 3, sub-sect. 2, A., 
ost. 
x 3825. When liability exists—Improper or un- 
authorised investment.|—Trustees of an infant 


PART VI. SECT. 7, SUB-SECT. 1. 


O’BRIEN (1828), 1 Mol. 533.—IR. 


TRUSTS AND TRUSTEES. 


having saved £3,000 out of the profits of his estate 
lay it out in a purchase of lands lying near the 
infant’s estate, with the consent of his grand- 
mother; declaring the trust for the benefit of the 
infant, if he when at age shall agree to it. Infant 
dies within age; the trustees shall account to the 
infant’s exors. for the £3,000, but the profits of the 
land set against the interest. —~WINCHELSEA (EARL) 
v. NORCLIFFE (1686), } Vern. 435 ; 2 Rep. Ch. 367 : 
23 KE. R. 568, U 

Annotation :—Consd. Inwood v. Twyne (1762), Amb. 417. 

3826. ——— -}—HOoKER v. PraTrs (1837), 
1 Jur. 473. 

3827. —— ee ee who was directed 
by the will of testator to invest the residue in 
Consols, & to accumulate the dividends, invested 
it on mtge. of real estate; he was held liable to 
make good the amount of stock which would have 
been purchased in Consols, together with the 
amount of accumulation which would have been 
produced by a proper investment of the dividends 
of such stock.—PRIDE v. Fooxks (1840), 2 Beav. 
430; 9 L. J. Ch. 234; 4 Jur. 2138; 48 H.R. 1248. 
Unnoldlions: -- Mentd. Thorp v. Owen (1843), 2 Hare, 607 ; 

Conolly v. Farrell sata Beav. 347; Gardiner v. Barber 

(1854), 2 Hq. Rep. 888 

3828. |—Two trustees were authorised 
to invest trust money in their names ‘‘ on good 
security,’’ one trustee improperly invested £1,500 
on mtge. of leaseholds, in his own name, the other 
had declined to act any longer. The sccurity 
realised £215 only. The trustee was, on motion, 
ordered to pay the difference into ct.—BOURNE v. 
Moet (1845), 8 Beav. 177; 50 E.R. 70. 

3829. -—-- -——.]—-Two trustees of a marriage 
settlement sold out £1,818 Consols, which pro- 
duced £1,115, & this sum was lent to the husband 
upon a mtge. of his life estate in certain property, 
his bond for the repayment of the money, & an 
assignment of a policy of assurance upon his life. 
One trustee died; & the £1,115 having been paid 
to the survivor, was again Ient by him to the 
husband without sufficient security. The husband 
& the surviving trustee became insolvent; & 
upon a bill filed by the children of the marriage — 
Held: the estate of the deceased trustee was liable 
to make good the original sum lent to the husband. 
—LANDER v. WESTON (1855), 8 Drew. 389; 26 
L. J. Ch. 235; 26 L. T. O.S. 254; 2 Jur. N.S. 58; 
4W. 1.158; 61 14. R. 951. 

8830. .|—-(1) The trustees of a settle- 
ment invested part of the settled funds on a mtge. 
security which turned out insufficient, & it not 
appearing that they took due precaution to ascer- 
tain the sufficiency of the security :—Held: they 
were bound to pay the amount so invested into 
ct. & to take upon themselves the burden of the 
security. 

(2) The other part of the settled funds was in- 
vested, by an acting trustee, on a security, which 
turned out sufficient, but which was diminished 
in an improper manner :—Held: the represen- 
tatives of such acting trustee were bound, out 




















3825 ix. —— }-—Trustees ad- 


r. Unauthorised investment— Liability 
on footing of wilful default. Ae ERS 
te (1869), 6 W. W. & A’B, 61.— 


PART VI. SECT. 7, SUB-SECT. 2.—A. 


38251. When liability exists —Im- 
proper or unauthorised investment. }— 
aa v. HATcr (1880), 31 C. P. 293. 


poneeerey 





-} e ONTARIO 

EXPRESS, oe ke p. coe (1894), 30 
Cc. L. T. CA 

3825 ie — 


——,.] — O’BRIEN v, 


8825 iv. ---WALLER v. 
FOWLER (1837), Sau. & Sc. 274.—IR. 

8825 v ——.}—JOHNSTON UW. 
LLOYD (1844), 71. Hq. R. 252.—1R. 

3825 v ——.-—OolrINGs v. 
WADE, 11896] 1]. R. $40.—IR. 

8825 vii. ON = UCOED 
MARINE INSURANCE Co. UTER’S 
TRUSTEES (1850), 13 Dunl. ie te er Sess.) 
295; 43 Sc. Jur. 129.-- SCO 

3825 vili. —— 
SANDERS’ TRUSTEES (1879), 7 
of Sess.) 157; 17 Se. L. R 
SCOT. 





ee 








avai v. 
Rh. (Ct. 
75.— 





vanced part of the trust funds to the 
liferenter—one of their number—on 
the security of a house which he was 
erecting for his occupation :—Held ; 
the transaction was wulira_ vires, & 
the trustees were bound to replace tho 
funds so Jent.—RITCHIE v. Ee 
TRUSTEEFS (1888), 15 R. (Ct. of Sess.) 
1086; 25 Se. L. R. 514,.—--S0 OT. 


3825 x. ——,)]-—HvTr Vv. 
ANNAN, (1898) A.C. 289._SCOT.. 


ee 


8825 xi. | ~ WEST wv. 
8. AF. 


Part VI.—INVEsTMENT oF Trust FuNps. 


of his assets, to make good the fund so far as it 
was diminished.—LOCKHART v. REILLY, REILLY »v. 
LOCKHART (1855), 24 L. T. O. S. 816; 3 W. R. 
227, L. C.; subsequent proceedings (1857), 1 De 
G. & J. 464, L. C. 











3831. ——.|—-REHDEN v. WESLEY, No. 
3320, ante. 
3832. |—(1) Testator had, at the 


time of his death, one hundred shares in a joint 
stock with unlimited liability. By his will he 
directed his trustees & exors. to convert his per- 
sonal estate at their sole discretion, & at such time 
or times as they should think fit, & to invest the 
proceeds in, amongst other things, shares in any 
public co. incorporated by Act of Parliament & 
paying a dividend. The shares, which were very 
profitable, were retained by the sole trustec who, 
subsequently, accepted twenty-five additional 
new shares allotted in respect of the old ones. 
The trustee then retired, & appointed two new 
trustees. Ultimately, the bank stopped payment : 
—Held: the original trustee had not committed 
a breach of trust in retaining the old shares, but 
had done so in accepting the new ones, & was 
liable to indemnify testator’s estate for losses 
incurred thereby. 

(2) The trust for sale here was not... . a trust 
to sell “with all convenient speed’ or to sell 
“‘immediately.’”? Where the trust is in such words, 
there is no doubt that after the lapse of twelve 
months from testator’s death the trustees, unless 
they have converted the estate, have on them the 
onus of proving that the assets were properly 
retained in their existing state. Kut even in such 
cases trustees are justified in using a reasonable 
discretion in the matter (LLALL, V.-C.).— EDWARDS 
v. EDMUNDS (1876), 34 L. T. 522. 


Annotations :— Consd. Re Smith, Davidson v. Myrtle, [1896 | 
2 Ch. 590. Refd. Bell v. Turner (1877), 47 L. J. Ch. 75. 


3833. ---— 
3 T. L. R. 77. 
Annotation: - Refd. Ite Partington, Partington v. AYen 

(1887), 47 L. T. 654. 

3834. —— - .|—Trustees, who were em- 
powered to invest on mige., advanced the sum of 
£8,300 upon the security of certain leasehold 
property consisting of small cottages some of which 
were let to weekly tenants. The mtgor. having 
made default, the trustees took possession of the 
property which would not realise the sum advanced, 
the value of the property having greatly depreci- 
ated. Evidence was adduced to show that, at 
the date of the mtge., the sum advanced was equal 
to about two-thirds of the value of the property. 
But there was other evidence to the effect that the 
property was then even less valuable; & that the 
trustees had not obtained any formal valuation 
thereof :—fcld: the trustees had made a most 
improvident investment & had disregarded the 
rule as to the limit to be observed when investing 
trust funds upon the security of house property ; 
they ought to have made a more careful examina- 
tion of the security, &, under the circumstances, 





.|—SMITH v. STONENAM (1886), 
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PART VI. SECT. 7, SUB-SECT. 2.—B. 


3843 i. When Liability exists—IJin- 
vroper or unauthorised investment.j—- 
Vhere moueys are left by will to be 

Invested at the discretion of the exor. 
or trustee, the discretion so given can- 
not be exereised otherwise than 
according to law, & docs not warrant 
an investment in personal securities or 
securitics not sanctioned by the ct. :— 
ifeld: an exor. & trustee who deposited 
funds so left in trust for infants, at 
3% per cent. or 4 per cont. interest, in 
a savings bank, did not conform to his 
duty: & his failure to do so exposed 


J ~~ -VOL. XLIITI. 


for the money, 
innocently & 


him to pay the legal rate of interest 
although he acted 
honestly.—SPrRATT tv. 
WILSON (1890), 19 O. R. 28.——CAN. 


3843 ii. --— —— 
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they were liable to replace the sum advanced.— 
Re OLIVE, OLIVE tv. WESTERMAN (1886), 34 Ch. D. 
70; 66L.J.Ch. 75; 55 L. T. 83; 51 J. P. 38. 


Annotation :—Consd. Re Partington, Part , 
(1887), 57 L. T. 654. gion, Jartington v. Allen 








3835. —~-— -—-—.]— Leanoyp v. WHITELEY, 
No. 3038, ante. 

3836. ~-—~.]--Re PAINE, PAINE v. PAINE 
(1883), 4 T. L. R. 300. 

3837. —— |—dJte SMITH, Smrri v. THOMP- 
SON, No. 3749, ante. 

3838. ---— Improper retention of funds.] — 


CHALLEN v, SHIPPAM, No. 3303, ante. 

3839. Trustee of certain cstates 
received the proceeds & paid them into a bank 
where they were left for many years. <A suit was 
instituted & a receiver appointed of the rents & 
interest. The bank having failed, it was held that 
the cestuis que trust, who were infants, must not 
be prejudiced by the neglect of the trustee to 
Pe the fund in safety & that the trustee was 
iable to refund the money lost.—Drevier v. 
MAWDESLEY (1849), as reported in 18 L. J. Ch. 
273; 13 Jur. 330. 











3840. --—— — _.|-—ROBINSON v. RoBinson, No. 
3688, ante. 
3841. ——-.|—'Testator directed his trus- 


tees to invest a sufficient sum on Govt. or real 
securities or railway stock to produce an annuity 
of £100 a year, & after the death of the annuitant 
to cal] in & divide the principal among his brothers 
then living, or the children of such as should be 
then dead. Testator left three brothers; & the 
trustees, of whom the annuitant was one, provided 
for the annuity in part by appropriating a railway 
debenture for £1,500, which bore interest at first 
at 5 per cent., & afterwards at 4 per cent., & in part 
by interest paid by one of the brothers upon a loan 
to him of moneys of testator. <A child of another 
brother who was dead, having filed his bill, during 
the annuitant’s life, against the surviving trustees, 
to have a sufficient fund properly invested :— 
Held: he was entitled to an inquiry as to what 
sum should have been invested at the end of @ year 
from testator’s death to meet the annuity, & to a 
declaration that the trustees were liable to make 
good the sum so ascertained. STARKEY v. DYSON 
(1875), 24 W. LR. 87. 

3842. — — - ——.]—CANN v. CANN, No. 3641, 
ante. 


B. Interest. 
See, generally, Part VII., Sect. 3, sub-sect. 2, B., 
ost. 
" 3843. When liability exists—-Improper or un- 
authorised investment.|--WINCHELSEA (IHARL) v. 
NorciiFFE, No. 3825, ante. 





3844, ——— J—PripE v. Fooks, No. 3827, 
ante. 
3845. —— —--.]—SMmirH v. STONEMAM (1886), 


3°T. L. R. 77. 


Annotation :—Refd. Re 
(1887), 57 L. T. 654. 


Partington, Partington v. Allen 


yupU Nambu v. TLAKSIIMINARASAMMA 

(1912), I. L. R. 38 Mad. 71.-——IND. 
8843 iv. -——— .] DAWSON 

Massy (1809), 1 Ball. & B. 219, 231.— 


-J—It is the duty | TR. , 
of trustees to mako balances in their 3843 v. ——— --—.]--POLLEXYEN v. 
hands productive ; & a trustce allowing T 

trust money to remain in a bank will 
be charged interest thereon ; 
eestui que trust cannot make a trustee 
liable for losres occasioned by a breach 
of truxt which he has authorised & 
consented to.—Re McNHiLi ESTATE 


Srewarr (1841), 4 Dunl. (Ct. of Sess.) 
224+ 14 Se. Jur. 90.~—SCOT. 

3848 vi. ——. ]— COCHRANE v. 
BLack (1855), 17 Dunl. (Ct. of Sess.) 
321; 27 Se. Jur. 139.—SCOT, 


but a 











$848 vii. soe ok Re 
NoBLk's TRUSTEES fa hs 
8843 ill. hae Cai ——.]—TIRUPATIRA- 4 Ss. L. Ts 198.—SCOT, 
PPP 
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Sect. 7.—1mproper invesiment, failure to invest, etc. : 
Sub-sect. 2, R., Cy D., E. & F. (a).] 


3846. ——.]—LEAROYD v. WHITELEY, No. 
3038, ante. 





Liability of executors.|—See EXECU- 
TORS, Vol. XXIV., p. 699, No. 7237. 

3847. Improper retention of funds.] — 
Where a corpn. shall be charged with interest for 
a sum of money, which they are made trustees of. 
~~-A.-G. v. STAFFORD CORPN. (1740), Barn. Ch. 33 ; 
27 BK. R. 548. 

3848. --—.]|—Bonh v. Cook (1824), 13 
Price, 882; M‘Cle. 168; 147 HK. R. 1008. 
Annotations :-— Mentd. Humphreys v. Hower (1830), 1 Russ. 

& M. 639; Re Porter’s Trust (1857), 4 K. & J. 188. 

3849. —— - .]—- Bequest of personal estate 
in trust, to invest 1f in govt. or real securities, & 
to permit the interest to accumulate until it 
amounted to £500, & from time to time, when it 
amounted to that sum, to lay out or invest such 
interest in govt. or real securities, to be applied 
in the same manner as the principal ; the trustees 
retaining the trust moncys in their business, an 
inquiry was directed what would have been the 
amount of the personal estate, & the interest 
thereof, if it had been invested, & accumulated in 
the manner directed by the will, & the trustees 
were decreed to pay the amount, & were charged 
with interest at 5 per cent. on a balance in their 
hands.-—BROWN v. SANSOME (1825), M'Cle. & Yo. 
427; 148 KE. R. 480. 

3850. ——- ——-.]—-GALE 7. PirT (1830), cited 
inl De G.M. & G, at p. 255; 21 L. J. Ch. at p. 
115; 18 L.T. O.S. at p. 2043; 16 Jur. at p. 257; 
42 i. R. 550. 

Annotation :—-Consd. Robinson v. Nobinson (1851), 1 De 


G. e We . 

















3851. —.|—CUALLEN v. SHIPPAM, No. 
3303, ante. 

38852. —-—- -——..]--SHEPHERD v. MovuLs, No. 
3897, post. 

38538. —— —-—-.]-—-ROBINSON v. HOBINSON, No. 
3688, ante. 

3854. ——~.|—CHUGG v. (HUGG, [1874] 
W.N. 185. 





——— Liability of executors.|—See IixEcu- 
TORS, Vol. XXIV., pp. 600, 700, Nos. 7238-7260. 


$847 i. ——— Improper retention of 


funds.J—There is an. obligation on eharge them 


inent at a higher rate, the ct. refused to 
with 


TRUSTS AND TRUSTEES. 


— — Securities improperly realised—Liablility of 
executors.|—See ExrecuTors, Vol. XXIV., p. 698, 
Nos. 7222-7225. 


C. Liability for Fluctuation of Securities. 


8855. Whether trustee Hable—Fluctuation of 
authorised investment.|—-PEAT v. CRANE (circa 
1785), 2 Dick. 499, n.; 21 HE. R. 363, L. C. 
Annotations :—Consd. Clough v. Bond (1838), 3 My. & Cr. 


490. . Re Gasquoinc, Gasquoine v. Gasquoine, 
[1894] 1 Ch. 470. 
3856. Fluctuation of unauthorised invest- 





ment.}|—If a trustee lay out trust money in a fund 
which the cl. does not adopt, & such fund after- 
wards sinks in its value, this ct., though there were 
no mala fides, will throw the loss upon the trustee ; 
otherwise if laid out in the fund which the ct. 
adopts.—HANcomM v. ALLEN (1774), 2 Dick. 498 ; 
21 E. BR. 363, L. ©.3 revsd. sub nom. ALIEN v. 
TANCORN (1775), 7 Bro. Parl. Cas. 375, WY. UL. 
Annotations :—Consd. Clough v. Bond (1838), 3 My. & Cr. 

490. Refd. Re Gasquoine, Gasquoine v. CGasquoinc, 

{1894) 1 Ch. 470. 

3857. —— .]-—-Trustees investing trust 
money on an unauthorised security, are responsible 
for any future loss traceable to that first error.— 
Fyier v. Fyiik (1841), 3 Beav. 550; 5 Jur. 187; 
49 kh. R. 216. 


Annotations :—Refd. Harries v. Rees (1867), 37 lu. J. Ch. 
102; Butlor v. Butler (1877), 26 W. R. 85; Chilling- 
worth «. Chambers, {1896} 1 Ch. 685; Mara v. Browne, 
[1896] 1 Ch. 199. entd. A.-G. v. Chesterficld (1854), 
18 Beav. 596. 


D. Liability for Acts of Others. 


3858. Improper retention of funds —Misappro- 
priation by agent.|—CLARK v. DAWBER (1891), 7 
T. L. R. 602, C. A. 

3859. ~.|--WYMAN v. Paterson, No. 
3279, ante. 

3860. Liability for act of co-trustee—Improper 
investment—-Made with knowledge of trustee— 
Liability to contribution.|—-A trustee, or his estate, 
is liable to contribute a rateable proportion of any 
loss suffered upon an unauthorised investment 
made with his knowledge by his co-trustee.— 
JACKSON v. DICKINSON, [1903] 1 Ch. 947; 72 
L. J. Ch. 761; 88 L. T. 507; 19 T. L. R. 350. 











— 


ONTARIO ¥V. DOMINION OF CANADA 


more than was | (1906), 10 Exch. C. R. 292.—CAN. 


trustees to invest moneys in their 
hunds, even where there is no direction 
in the will fer investment. Trustees 
having retained a sum of money in 
{heir bands for six months without 
suiiciont caxacuse :—l/icld: they were 
Hable to pay interest thereon. — 
ANAMBON t. Rep (1880), 6 V. L. R. 
161.—AUS. 


8847 il. ——.J—An evxor. or 
trustee who has been guilty of negli- 
gence inerely, in omitting to invest 
moneys, will be charged with interest 
at 61x per eent.—WIARD v. GABLE 
(1860), 8 Gr. 458.—CAN. 


3847 iii. ---——,J—Where deft., a 
trustee, had retained moneys, & did 
not show that he had deposited them 
for sufe keeping or kept them in his 
hands unemployed :—Jicld: he was 
tu be charged properly with interest.— 
BRATON v. BOOMER (1866), 2 Ch. Ch. 
59.-- CAN, 


8847 iv.§ ——  ——.]-——FIFLVDER 1. 
O'HARA (1868), 14 Gr. 223.— CAN. 


3847 v. —-.]—Mtges., resciv- 
ing six per cent. intercst, were taken 
by trustees before the abolition of the 
usury laws, & were not called in for 
several years afticr the ornare of the 
law, but, as it did not appear that they 
were aware of an opportunity of invest- 











reserved by the wtge.-- CAMERON v, 
BEINUNE (1868), 15 Gr. 486.— CAN. 


8847 vi.- -- -+—-Wohere a trupstce 
is authoriped to invest in either of two 
specified modes, & by mistake invests 
in neither, the ineasure of his liability 
is the lobs albing from his not having 
invested in the less beneficial of the 
two modes.—PAIERSON v, LAILEY 
(1871), 18 Gr. 13.—CAN. 


$847 vii. -}—If a trustec is 
guilty of unieasonable delay in invest- 
ing the fund or in transferring it, he 
will be answerable to the cestui que 
trust for interest during the period of 
his Jaches.—McKENZIE v. CKENZIL 
(1897), 40 N. S. Ik. 246.—CAN, 


$847 viii. ——- ——-.]— FoRTUNR'’S 
TRUSILES v. GIBSON-GRAIGS, WaArR>- 
LAW & DALZILI. (1839), 2 Dunl. (Ct. 


8847 ix. —--—— - --.] CLARKE, EIC. 
(WELLWOOD’'S TRUSTEES) v. BOBWELL 
(OR Hitt) (1856), 19 Dunl. (Ct. of Sess.’ 
187; 29 Se. Jur. &6.—- SCOT, 


8847 x. ---— --~~~.}— MORRISON 1%. 
DRYDEN (1890), 17 R. (Ct. of Ses.) 
704; 27 Se. L. R. 588.—SCOT, 


t. Funds held in trust by Dominion 
Sor Ontario—Rate of ae eat to 
pay over funds & extinguish liabtlity— 
Sufficiency of tender 





ee ee 








-}—PROVINCE OF 


PART VI. SECT. 7, SUB-SECT. 2.—C, 


8855i. tether trustee iable—Kluctua- 
tion of authorised investment. |\—Trustecs 
are liable for loss of trust funds if, in 
investing them in lands of permanent 
value, they lend more than two-thirds 
of the value, or more than one-half on 
buildings of a fluctuating value. 
Considering the fluctuating character 
of colonial property, tho et. is inclined 
tather to narrow than cnlarge this 
rue.— YEO v. ROoTTON (1865), 4 
N. Ss. Ww. Ss. Cc. Ri, (EKq.) 110.— AUS. 


PART VI. SECT. 7, SUB-SECT. 2.—D. 

a. Unauthorised investments. |—Tes- 
tator who, by his will, expressed the 
fullest confidence in C. (one of his trus- 
tces), directed his trustees to be guided 
ontirely by the judgment of C. as to 
tho sale, disposal, & reinvestment of 
his American securities, & declared 
that his trustees should not be respon- 
sible for any loss occasioned thereby. 
Cc. having wnade unauthorised invest- 
nents of these moneys which proved 
woltbless, the master charged his co- 
trustee B. with the amount thereof :- —- 
Heid: evon if at the suit of creditors 
Bb. rolght have been chargeable, yet. as 
against legatees he was exoncrated.— 
a reas v. BURRITT (1879), 29 Gr. 321, 


Part VI.—Investment or Trust Hunps. 


Liability for costs of agent.|—See Part V, 
Sect. 6, sub-sect. 2, D., dae 

Liability of representative—Permitting co-repre- 
sentative to retain assets.)—-See Exmcurors, Vol. 
XXIV., pp. 676, 677, Nos. 7022-7036. 


Li. Extent of Liability. 
a generally, Part VII., Sect. 3, sub-sect. 2, 
ost. 

3861. Whether liable for whole interest of im- 
proper investments—Improper retention—Payment 
of high rate of interest to tenant for life—Interest 
from retained investments.|—Testator gave the 
residue of his personal estate to trustees, directing 
them to convert it into moncy, & invest the pro- 
ceeds in Govt. or real securities, of which they 
were to stand possessed, upon trust for A. during 
her life, &, after her death, for B. The trustecs 

ermitted a share, which testator had in an Indian 
oan, bearing interest at 10 per cent., to remain 
for several years on that security, during which 
time they paid to A. the interest at 10 per cent., 
which it yielded annually; &, the loan being 
afterwards paid off, they invested the money in 
the 8 per cents. at a time when the funds were so 
low that the amount of stock purchased was 
considerably greater than if the conversion had 
taken place at the end of a year from testator’s 
death :—Held: the trustees ought to be charged 
with the whole of the stock actually purchased, 
& all the sums actually received in respect of the 
Indian rate of interest; & that they ought to be 
allowed in their discharge, as payments to the 
tenant for life, not the sums which they had jn 
fact paid her, but only a sum cqual to what she 
would have received for dividends, if the money 
had been transferred from the Indian security 
& invested in the 3 per cent. stock at the end of a 
year from testator’s death.—-Dimges v. Scorr 
(1828), 4 Russ. 195; 38 I. R. 778. 


Annotations :—Consd. Wastell v. LesHe, Carter v. Leplio 
(1844), 18 L. J. Ch. 205; Bulkeley v. Stephens (1863), 
3 New Rep. 105. Refd. Douglas v. Congreve (1836), 1 
Keen, 410; Naylor v. Clark (1841), 1 Hare, 161; Calde- 
cott v. Caldecott (1842), 1 VY. & OC. Ch. Cas. 312; Suther- 
land v. Cooke (1844), 1 Coll. 498; Morgan v. Morgan 
(1851), 14 Beav. 72; Macpherson v, Macpherson (1852), 
19 L. T. O. S. 221; Baud v. Fardell (1855), 7 De G. M. 
& G. 628; Morley v Mendham (1856), 2 Jur. N.S. 998; 
Holgate v. Jennings (1857), 24 Beav. 623; Stroud v. 
Gwyer (1860), 28 Boav. 130; Yates v. Yates (1860), 28 
Boav. 637; Re Llewellyn’s Trust (1861), 29 Boay. 171; 
Scholefield v. Rodfern (1863), 82 L. J. Ch. 627; Brown v. 
Gellatly (1867), 2 Ch, App. 75] : Auderson v. Read (1874), 
232 W. RR. 527; Re Chayton, Chayton v. Horn (1904), 92 
L. T. 290; Slade v. Chaine, [1908] 1 Ch. 522; Re McEuon, 
MecEuen vw. Phelps, 11913) 2 Ch. 704. 


3662, -—--.|—FLETCHER v. GREEN, No. 3871, 
post. 

-———.|—See, also, SETTLEMENTS, 
p. 673, Nos. 2094-2097. 

3863. Investment when securities at low price— 


Vol. XL., 
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After improper retention—Liability for whole of 
securities.|— Dimes v. Scott, No. 8861, ante. 

Allowances in discharge.|—See Sub-sect, 2, F. 
{b), post. 


F. Relief from Liability. 
(a) ln General. 

See, now, 'Trustee Act, 1925 (c. 19), ss. 8, 9. 

See, generally, Part VIT., Sect. 4, post. 

8864. Whether trustee relleved—Security proving 
insufficient—Investment must be proper in other 
respects.|—A trustee is not entitled to the pro- 
tection afforded by Trustee Act, 1888 (c. 59), s. 5, 
unless the investment which has proved deficient 
was a proper investment at the time in all respects 
other than value.—te WALKER, WALKER v. 
WALKER (1890), 50 L. J. Ch. 386; 62 L. T. 449. 


Annotation :—Refd. Ie Somerset, Somerset v. Poulett, 


(1894] 1 Ch. 231. 

.|—See, gencrally, MorrGaacs, Vol. 
XXXV., pp. 285-202, 295, 206, Nos. 382-452, 
478-482. 

8865. -——- Depreciation of security—Trustee not 
negligent.|-Where there is a falling of stock, 
without the neglect of the trustee, he is not liable 
to make good the deficiency, but is answerable 
only as far as the value, especially where it was 
specific stock.—JACKSON v. JACKSON (1737), 1 
Atk. 518; West temp. Hard. 31; 26 KH. KH. 324, 
L. C. 

3866. —-.]—There is no rule of law 
which compels the ct. to hold that an honest 
trustee is liable to make good loss sustained by 
retaining an authorised securily in a falling 
market, if he did so honestly & prudently in the 
belief that. it was the best course to take in the 
interest of all parties. 

Trustees acting honestly with ordinary pru- 
dence, & within the limits of their trust are not 
liable for mere errors of judgment. Any loss 
sustained by the trust estate under such circum- 
stances falls upon & must be borne by the owners 
of the property, 2.e., the cestuis que trust, & cannot 
be thrown by them on the trustees, who have done 
no wrong, though the result may prove thal they 
possibly might have done better.—Jte CHAPMAN, 
Cocks v, CHAPMAN, [1896] 2 Ch. 763 ; 65 L. J. Ch. 
$92; 75L.7.196; 45 W.R. 67; 12 T. L. §. 625 5 
40 Sol. Jo. 715, ©. A. 

Annotations :—Qonsd. Rawsthorno 1. Rowley oe 78 

L. J. Ch. 235, n. Refd. Re Roberts, Knight v. Roberts 


(1897), 76 L. T. 479; Jackson v. Dickinson [1903] 1 Ch. 
947; Shaw v. Cates, [1909] 1 Ch. 389. 


8867. Absence of mala fides.|—Sup- 
pose a trustee, having in his hands a considerable 
sum of money, places it out in the funds, which 
afterwards sink in their value ; or on a security at 
the time apparently good, which afterwards turns 
out not to be so, for the benefit of the cestut que 


ed 





























PART VI. SECT. 7, SUB-SECT. 2.-- E. 

b. Whether liable far whole loss.) 
—WILLs vo. TRUSTHES, Exrourorns & 
AGENCY Co., Lrp. (1900), 25 V. L. XR. 
391.—AUS., 

Ce. «-—Re FARMERS LOAN Co., 
Er p. Dickie (1891), 30 C. L. T. 348. 
—CAN 





d. era car Knox wt. MACKINNON 
(1888), 15 R. (Ct. of Seas.) (HT. L.) 83 ; 
25 Sc. L. R. 752.—8COT. 

@. ——.}—HENDERSON v. HENDER- 
son’s TrusTeEs (1900), 2 IK. (Ct. of 
Sess.) 1295; 87 Sc L. R. 976; 8 
8. L. T. 164.—@00T. 

f. ———_. + BRVERIDGR’S TRUSTEE 7. 
BEVERIDGE, [1608] S. C. 791; 45 Sc. 
L. R. 684; 15 8. L. T. 1008.—SCOT. 

g. ar —- SACKVILLE - WEST _ v. 
Noursk, (1925] App. D. 516.—8, AF. 


PART VI. neo iE SUB-SECT. 2,.-— 
e a e 


h. Whelher trustee relicved.|-—The ct. 
will not exercise its power under 
Trusts Act, 1903, 8.3, to relieve trustecs 
from personal liability for a breach 
of trust which consists in their having 
done that which they were not autho- 
rised to do, without having taken any 
steps to ascertain whether they were 
50 allthorised.—WILKIE ». MCCALLA 
(No. 3), [1905] V. L. R. 278.—AUS, 


k. Security praving insufficient.) 
—Re Crristr CHurcu, DARTMOUTH 
(1881), R. &. D. 465.— CAN, 


1. -J-~A settlement in which 
the trustee was anthorised to invest 
the funds in * Dominion, provincial, & 
municipal bonds & debentures, or first 
intges. upon real estate,” contained a 








power of revocation by deed in favour 
of the settlor, with the consent of the 
trustec. The Jattcr invested some of 
the trust moneys in the stock of a loan 
co., under instructions by letter from 
the settlor:--feld: there was no 
breach of trust, & what was done 
amounted to a defective execution of 
the power, which tbo ct. would aid.— 
Re MACKENZIE TRUstTB (1897), 28 O. R. 
‘ iv amoral . 

m, ~—.}—- Trost v. CooK (1920), 
48 O. L. RK. 278; 56D. L. R. 305; 19 
O. W. N. 103.—CAN. 

pn. —-—.]}—JONEA v. JULIAN (1890), 
25 L. RR. Ir. 45.—IR. 

o. ——..] — CRAMPTON ¥. 
(1893), 31 L. R. Ir. 437.—IR. 


p. ——.]-—Cireumstances in which 
it was held that the trustee acting 
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Sect. 7.—-Improper investment, failure to invest, etc. : 
Sub-sect. 2, F. (a) & (b); sub-sect. 3, A. & B.) 


trust, was there ever an instance of the trustee 
being made to answer the actual sum so placed 
out? I answer, no. If there is no mala fides, 
nothing wilful in the conduct of the trustee, the 
ct. will always favour him (LORD ITLARDWICKE, C.). 
-——Knieutr v. Plymoutu (1747), Dick. 120; 3 
Atk. 480; 21 HE. R. 214, L. C. 
z1nnotations :—Consd. Salway v. Salway (1831), 2 Russ. & 
M. . Refd. Jee Parsons, kc p. Belchier (1754), Amb. 
218; NRowth v. Howell (1797), 3 Ves. 565; ren . 
Kirton (1805), 11 Ves. 377; Tho Prima Vera (1808), 
Kdw. 23; Raw v. Cutten (1832), 9 Bing. 96. 


3868. ——— Failure to invest—Employment of 
solicitor to procure proper investment.|—Testator 
directed his trustees & exors. to invest the residue 
of his estate on good freehold security; the 
trustee retained in his hands a balance of between 
£300 & £400 for a period of more than two years, 
ae of which money was in the hands of his 

ankers :—Held: under the circumstances, he 
was not responsible for interest during that time, 
although he had been informed of certain persons 
who were desirous of borrowing money on freehold 
security, he having employed a solr. to procure a 
proper investment.—WyatTr v. WALLACE (1843), 1 
Coop. temp. Cott. 155; 2L. T. O. S. 146; 8 Jur. 
117; 47. R. 792. 

3869. Deposit at bank on solicitor’s 
advice— Loss of small value.]—Testator, who died 
in 1872, had by his will bequeathed a legacy of 
£1,000 in trust. for G., & by a codicil, which recited 
that he desired his widow after his death to enter 
into the business then carried on by him in partner- 
ship with D., & that the bulk of his property was 
invested as capital in the business, the testator 
had empowered his trustees to invest or continue 
invested, moneys in their hands as trustees, in the 
business, or any other business in which they, in 
their uncontrolled discretion, might think fit, 
without being liable for loss. D. & M. were 
appointed exors. & trustees. The widow entered 
into partnership with 1). in the business for ten 
vears from Jan. 1, 1873. The £1,000 was left in 
the business during & after the term of ten years. 
Tn June, 1883, the widow having then left the 
business, D. filed a petition for liquidation of his 
affairs, & a composition of 10s. in the pound was 
agreed to, payable by three instalments, on 
Jan. 2, 1884, Apr. 2, 1484, & Oct. 2, 1884. Only 
one instalment was received by the trustee M., 
& it was not invested, but placed on deposit at a 
bank. No pressure was made for payment of the 
unpaid instalments. G., having come of age, 
brought an action against the trustee M. & others 
seeking relief on the ground of breaches of trust :-— 
Held: as regards M., (1) the not calling in the 
£1,000 on the widow’s retirement from the partner- 
ship was not a breach of trust, but, on the true 
construction of the codicil, the power was not 
restricted to lending to any particular partners 
in the business ; (2) the not calling in or pressing 
for payment of the two instalments unpaid was 
not a breach of trust, the trustee, M., not having 
been guilty of negligence, but having acted 
honestly in the belief that pressure would not have 
resulted in benefit to the estate, & with a reason- 














under ai trust settlcment was not 
personally liable for loss on an in- 
vestuient of trust funds imade by 
him, in respeet that the terms of the SCOT. 
power of investinent in the trust deed 
were such that the trustoe might 
bond fide have bolleved that tho 
investment was within his powers, 
although tho ct., on a construction of 
the deed, might have held the invest- 
ment to be wlira vires.—WaARREN’S 


ing in real 


JUDICIAL FaAcToR v. WARREN'S EXECU- 
TREX (1903), 5 F. (Ct. of Sess.) 890 ; 
40 Sc. L. Lt. 653; 


PART VI. SECT. 7, SUB-SECT. 2.— 
F. (b) 


. Right to credit for value of land.) 
—Trustees, with a power of invest- 
estate, purchased, at 


TRUSTS AND TRUSTEES. 


able ground for acting as he did ; (3) having regard 
to the fact that the loss of income, if any, through 
non-investment of the first instalment was very 
small, coupled with the probability, then existing, 
of another instalment being shortly received, 
when both might be invested together, it would be 
going too far to make an order on that head against 
the trustee M., who acted on his solr.’s advice in 
placing the money on deposit at a bank instead of 
investing it.—Z?e EARL, JOHNSON v. DAVIES (18990), 
39 W. R. 107. 


(b) Allowances in Discharge. 


3870. Right to set off profit against loss.|— 
WINCHELSEA (EARL) v. NORCLIFFE, No. 3825, ante. 

3871. Fund paid into court & invested—In 
action to realise deficient security—Sale of invest- 
ment at profit..—(1) A fund was settled in trust 
for a married woman for life for her separate use 
without power of anticipation, & she had a power 
of appointment by deed or will over the reversion. 
Her consent in writing was required to any change 
of the investments. Part of the fund was at her 
request improperly advanced upon a_ security 
which proved deficient. She concurred in the 
mtge. deed, & her execution of it was attested as 
required by the power :—Held: she could main- 
tain a suit to have the deficiency in the fund made 
good, & the trustees had no claim to be indemnified 
out of the reversion subject to the power of 
appointment. 

(2) In a suit to realise the deficient security, a 
fund was paid into ct. & invested, & then sold out 
at a profit :—Held: the trustees were answerable 
only for the deficiency, after taking into account 
this prolit.— FLETCHER v. GREEN (1864), 33 Beav. 
426; 3 New Rep. 626; 55 HK. R. 433. 
aes :—Refd. Marler v. Tommas (1873), L. R. 17 

oq. 8. 





3872. Acceptance of new shares in company 
—Right to set off calls paid.]|—The trustee of a 
wife’s settlement of gas shares allowed the husband 
to get them into his hands. He accepted allot- 
ments of new shares in place of the original shares 
& paid calls. Afterwards he became bkpt. :— 
Ileld: the trustee was liable to make good only 
the value of the shares less the amount paid for 
calls.—Briaes v. MASSEY (1882), 51 L. J. Ch. 447 ; 
46 L. T. 354; 30 W. R. 325, C. A. 

3873. Profit of one breach of trust—Against 
loss resulting from another.|—-A trustee cannot sct 
off the profit from one breach of trust against the 
loss resulting from another.—/’e DEARH, DEARE v. 
D¥vARE (18¥5), J1 T. L. R. 183. 

3874. Right to credit for income of improper 
investment—Receipt by beneficiary with knowledge 
of breach of trust.])—A cestut que trust having, with 
knowledge, received the income from an improper 
investment :—Held : bound to give credit for the 
difference between it & the income which would 
have arisen from a proper investment of the trust 
fund.— DAVIES 2. HODGSON (1858), 25 Beav. 177 ; 
27 L. J. Ch. 449; 31 T. T. O.S8. 40; 4 Jur. N.S. 
252; 6 W.R. 355; 53 BH. R. 604. 


tations -—Reid. Re Hill, HI) v. Hill (1881), 50 L. J. Ch. 
Ane] : Slade v. Chaine, [1908] 1 Ch. 522. 


the instance of one of their number, 
a lot of land for £1,200, which was 
found to bo worth not more than 
£900. The master y his report 
charged the trustees with the full sum 
of £1,200, refusing to give them credit 
for the £900, on the ground of collusion 
on the part of the trustces :—leld: 
credit should be given for the value 
of the Jand.—LARKIN v. ARMSTRONG 








118. L. T. 93.-- 


Part VI.—INVESTMENT OF TRUST FUNDS. 


8875. Improper retention— What amount allowed 
-——Only amount equal to dividends of proper invest- 
ments.|——-Dimus v. Scott, No. 3861, ante. 

8876. Right to recoupment—From interest of 
tenant for life.|—A lady under an order of this 
ct. was in receipt of £100 a year, part of the income 
arising from an estate which testator had ordered 
to be accumulated, & after the death of her mother, 
divided among herself & her brothers & sisters, 
who were numerous. By a settlement made upon 
her marriage, the lady assigned to trustees the 
whole of her share in the estate, & its accumula- 
tions for the benefit of herself for life, with 
remainder for her children ; but she continued for 
eleven years to receive the £100 a year under the 
order. The mother was still living. Upon a bill 
filed by the children of the marriage :—TIleld: 
the order of the ct. did not justify the trustees in 
not investing the £100 a year paid to the Jady ; 
it formed a part of the principal vested in them, 
& they must replace the amount. 

They are, however, entitled to be repaid by the 
new trustees of the settlement, what they have to 
replace, out of the income of the tenant for life 
in the fund (Romitty, M.R.).—BARRATT v. 
Wyratr (1862), 30 Beav. 442; 31 T. J. Ch. 652 ; 
6L. T. 801; 8 Jur. N.S. 1045; 10 W. R. 451; 
o4 K. R. 960. 

3877. Right to unauthorised securities—-On re- 
placing trust fund.}—What is the position of a 
trustee who has made an improper investment ? 
. . . Assuming he had not made an investment at 
all, the estate was short of so much money, & 
the trustee is liable to make that good; but he 
is entitled to any property standing in his name, 
& to say, “If you make me liable, I claim the 
property purchased with my moncy.’’ On the 
other hand, the ct. could say, ‘ Yes: but you 
shall not put your finger on the property till you 
have recouped that of which the trust estate is 
short ’’—in other words, such property is subject 
to a lien in favour of the beneficiaries for the 
amount of the deficiency (KEKrEWICH, J.).—Re 
SALMON, PRIEST v. UprLEpy (1889), 42 Ch. D. 
351; 62 L. T. 2703 5 T. L. RR. 3153 on appeal, 
42 Ch. D. 359, C. A. 

Annotations :— Apld. Re Lake, Fr p. Howe Trustecs, [1903] 
1K. B. 439, entd. Biyth ». Fladgate, Morgan v. Blyth, 
Smith v. Blyth, [1891] 1 Ch. 337; Ze Turner, Barker v. 
Ivimey, [1897] 1 Ch. 536; Head v. Gould, [1898] 2 Ch. 
250; Exploring Land & Minerals Co. v. Kolckmann 
(1905), 04 L. T. 234. 

3878. .J—(1) J.., a trustee, advanced 
trust funds on a contributory mtge., which was 
an unauthorised investment. He afterwards 
became bkpt. The mtgor. commenced an action 
against L., & all others claiming through or under 
him, to set aside the mtge. on the ground of fraud. 
L.’s cestuis que trust compromised their claims in 
the action without the concurrence of J..’s trustee 
in bkpcy. :—-Held: as L.’s cestuis que trust had 
adopted the improper investment, they could not 
under the circumstances prove in L.’s bkpcy. for 
the whole amount of the trust fund, but their 
remedy was a proof for the damages the trust 
estate had sustained by reason of the improper 
investment, & the measure of damages was the 
difference between the total sum invested & the 
assessed value of the amount receivable under the 
compromise. 

(2) There is a general rule in equity that where 
trust funds have been invested on a security, 
which is not merely insufficient but of a description 
not authorised by the trust, the trustee should 
have the opportunity or option of taking to the 
improper security on replacing the trust fund 
(WRIGHT, J.).—Re LAKE, Ex p. Howr, [1903] 
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1 K. B. 439; 72 L. J. K. B. 218; 88 L. T. 31; 
51 W. R. 496; 47 Sol. Jo. 205. 

3879. ——— Value of securities allowed—-Where 
no loss to trust estate—é& trustees acting bon& 
fide.|—te BRowNnN, Brown v. Brown, No. 3676, 
ante. 





Sub-sEcT. 3.—RIGHTS OF BENEFICIARIES. 
A. In General. 

3880. Effect of acquiescence.]—— HARDEN v. 
Parsons, No. 3751, ante. 

3881. .|—Where a trustee mixes his own 
money with the trust fund, & takes security for 
the whole fund, if the security fail, the trust fund 
is entitled to priority of payment. But if the 
cestuis que trust have elected to adopt the loan, 
they cannot compel the trustee to make good the 
deficiency.—LAMBE v. ORTON (1863), 2 New Rep. 
435; 33 L. J. Ch. 81; 11 W. R. 1043. 

3882. .|—litc PAINF, PAINE v. PAINE (1888), 
47. L. R. 300. 

3883. Right to order for investment.|—Bonn v. 
POWELL (1850), 15 L. T. O. S. 295; 14 Jur. 682. 

3884. Right to retain excess of interest-—On 
improper or unauthorised investment.]—JEARoyD 
v. WHITELEY, No. 3038, ante. 








B. Option between Replacement of Securities and 
Proceeds of Sale. 

3885. Whether option arises—Fallure to invest 
in security specified.|—Kxor. & trustee having 
been guilty of a breach of trust by selling out stock 
& dealing improperly with the money, the cestuis 
que trust have an option to have the stock replaced, 
or the money produced by the sales with interest 
at 5 per cent., or more, if more has been made by 
it, & the costs occasioned by his misconduct. 

The rule is ... that, when an exor. or trustee, 
instead of executing the trust, as he ought, by 
laying out the property either in well secured real 
estates or upon Covt. securities, takes upon him 
to dispose of it in another manner, the cestuis que 
frust may call him to an account cither way : 
having an option to make him replace it, or if it 
is for their benefit to affirm his conduct, & take 
what he has sold it for, they may take that & 
charge him with 5 per cent. interest ; or if he has 
made more, they may charge him with that (GRANT, 
M.R.).—Pocock v. Renpineton (1801), 5 Ves. 
704; 31 E. R. 862. 

Annotations :—Consd. Docker v. Somes (1834), 2 My. & K. 


655. Refd. Tebbs ». Carpentcr (1816), 1 Madd. 290; 
Law v. Hunter (1826), 1 Russ. 100. 
£2,000 was 


3886. |—A sum of 
bequeathed to an exor., who was also a trustee 
under the will, upon trust, for investment in the 
public funds. He retained it in his own hands, 
paying interest to the cestuis que trust for many 
years, under a representation that the legacy had 
been invested according to the trusts :—Held: 
this was such a breach of trust, as entitled the ces/uis 
que trust to have purchased by the exor. so much 
stock as the sum of £2,000 would have purchased at 
the time he first had assets sufficient for investment. 

When an exor., who happens also to be named 
a trustee, of a legacy to be laid out in stock, has 
fully administered the estate, & assented to the 
legacy, & retains the legacy in his hands, not as 
assets of testator, but as trustee of the legacy, then 
the principles which would apply to another trustee 
must apply to him. He is no longer clothed with 
the character of exor., but is, as to the legacy, a 
mere trustee (LEACH, V.-C.).—BYRCHALL v. BRAD- 
FORD (1822), 6 Madd. 235; 66 KE. R. 1081. 
Anon :—Consd. Newman v. Williams (1840), 4 Jur. 


e 
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Seot. 7.—Improper investment, failure to invest, ete. : 
Sub-sect. 3, B. & C.J 


3887. -]—Trustees authorised to lay 
out trust money in the public funds or on mtge., 
invested it on a mtge. The mtge. was paid off, 
& the amount was received by the tenant for life, 
who, contrary to the trusts, invested it in real 
estate :-—Held: the ceatuie que trust had the option 
of charging the tenant for life, either with the sum 
sterling received, or with the amount of 3 per 
cents. which might have been purchased therewith 
at the time the breach of trust was committed.— 
OUSELEY v. ANSTRUTHER (1847), 10 Beav. 453 ; 
50 EB. R. 656. 


Annotattons :-—Consd. Robinson v. Robinson (1851), 1 De 
GM. & G. 247. entd. Hutchinson v. Smith (1863), 1 New 
aor 613; Kobertson v. Broadbent (1883), 8 App. Cas. 











3888. *__--,|-- ROBINSON wv. ROBINSON, 
No. 3688, ante. 
3889. - -]}—Where a trustee states in 








writing to his cestui que trust that part of the trust 
moneys are laid out in a certain property, although 
not an investment warranted by the terms of the 
trust, & although the cesiui que trust goes on 
receiving interest & not the rents :—J/eld: the 
eestui que trust might at his option take the pro- 
perty in which the trust funds had been laid 
out, as representing the whole trust fund, or might 
have it sold & prove, if necessary, against the 
trustee’s estate for the deficiency, if any. But 
the cestui que trust was not allowed to take the 
property as representing the actual portion of the 
trust fund laid out by the trustee, & prove for the 
balance.—-THORNTON v. STOKITL (1856), 26 1. T. 
O. 8S. 26; 1 Jur. N.S. 751. 


Annotation :-—Distd. Re Salmon, Priest v. Uppleby (1889), 
42 Ch. D. 35). 


3890. ---—- --—--.]—-The trustees of a settlement 
had power to invest the trust funds ‘‘in their 
naines’”’ in Govt. or real securities, & to vary 
investments with the consent in writing of the 
tenant for life. In 1875 they sold a sum of 
Consols & other stock forming part of the trust 
fund, & with the consent of the tenant for life 
invested the proceeds of sale in a contributory 
mtge. of real estate, which was effected in the 
names of themselves & the persons advancing the 
remainder of the money. In 1879 a mtge. in the 
names of the trustees only was substituted for the 
contributory mortgage, but the consent in writing 
of the tenant for life was not previously obtained, 
although upon hearing of the change of invest- 
ment he did not make any objection thereto. 
Upon the death of the tenant for life the money 
on mtge. was called in. The whole of the principal 
invested was forthcoming, but the remaindermen, 
who were entitled to the capital, claimed that the 
trustees ought to replace the sums of stock gold 
in 1875, which at that time stood at a lower price 
than in 1887 when the proceedings were com- 
inenced :—/Teld: that ihe sale in 1875 was 
improper, as having been made for the purpose of 
offecting another investment which was a breach 
of trust as not being in the names of the trustees 
solely, & the investment of 1879 was also a breach 
of trust, as the previous consent of the tenant for 
life after the facts were fully laid before him was 
not obtained, & consequently the trustees were 
liable either to replace the stock sold. or to pay 
the difference in price of the stock sold in 1875 & 
of the same amount of stock at the time of the 
commencement of the proceedings.—Jte MASSING- 
BERD’S SETTLEMENT, CLARK v. TRELAWNY (1890), 
63 L. T, 296, C. A. 


Annotations :—Refd. Stokos v. Prance, [1898] 1 Ch. 212: 
Re Dive, Dive v. Roebuck, [1909] 1 Ch. 328, 
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3891, ——.]—In an action by a beneficiary 
under a settlement against trustees alleging 
breaches of trust in respect of their not having 
recovered from the maker of a promissory note for 
£2,000 or, after hia death from his estate the 
amount he had thereby promised to pay or to 
obtain a fully-paid policy or the surrender value 
in respect of a policy for £1,000 both the pro- 
missory note & the policy being subject to the 
trusts of the settlement, & the promissory note 
being authorised under it, defts. claimed that as 
regarded the policy, which, owing to the renewal 
premiums not having been paid, had lapsed in the 

ear 1902, they had satisfied their liability to the 
rust estate by the purchase of the largest sum of 
Consols which, during the period in which under 
the conditions of the policy the insurance co. would 
have issued a substituted policy, could have been 
bought with its surrender value :—Held: (1) the 
investment on the promissory note did not cease 
to be authorised simply by reason of the promisor’s 
death, but even if ie amount payable as the 
surrender value of the policy was never in the 
hands of the trustees, they were, under the rule 
laid down in Robinson v. Robinson, No. 3688, ante, 
liable for the difference between the amount 
actually spent in their purchase of Consols & the 
surrender value of the policy.—Re GoDWIN’S 
SETTLEMENT, GODWIN v. GOonWIN (1918), 87 
L. J. Ch. 645; 119 L. T. 6483; 62 Sol. Jo. 729. 

3892. Trustee with option to invest in stock 
or real security.|.—Where trustees may invest in 
stock, or on real security & they lend on personal 
security, they shall be answerable for the principal 
money only, & not for the value of the stock which 
might have been purchased.—MAnail v. HUNTER 
(1822), 6 Madd. 295; 56 FB. R. 1103. 


Annotations :—Folld. Shepherd v. Mouls (1845), 4 Hare, 
PUG eonae: Robinson v. Robinson (1861), 1 De G. M. & 


3893. ——-.|-—Trustees & exors. under the 
will of testator, who had directed them to invest a 
share of his residuary estate cither in the public 
funds or on mtge. at 5 per cent., having admitted 
by their answer that they had, from time to time, 
balances in their hands, & it being proved that, 
many years after the death of testator, they had 
not invested the share either in the funds or on 
mtge.; inquiries will be directed at the original 
hearing concerning the balances retained by them, 
& the prices of 3 per cent. stock at the several 
times when such balances were in their hands.— 
Hockley v. BANTocK (1826), 1 Russ. 1413; 38 
HK. R. 55. 

Annotations :—~N.F, Shepherd v. Moule (1845), 4 Hare, 600. 
Consd. Robinson v. Robinson (1851), 1 De G. M. & G. 247. 
Refd. Dickonson 7. Player (1838), Coop. Pr. Cas, 178. 
Mentd. Turner v. Deane (1849), 3 Exch. 836. 

3894. |—GaLEe v. Pirr (1830), cited 
inl] De G. M. & G. at p. 255; 21 1. J. Ch. at p. 
115; 18L. T. O.S, at p. 294; 16 Jur. at p. 257; 
42 BK. R. 550. 

Annotation :-—Refd. Robinson v. Robinson (1851), 1 Do 
G. M. & G. 247. 

















8895. ——- ———.]—-WATTS v. GIRDLESTONE, No. 
3776, ante. 
8896. .|—Where a trustee neglects 





to invest on real or Govt. securities according to the 
trust, the cestui que trust has the right of selecting 
whether the trustee shall be answerable for the 
money or for the stock. 

A trustee having the option of investing on 
mtge. or Govt. security, improperly took an 
insufficient mtge. security. Being held answer- 
able, the ct. decided, that having exercised his 
discretion, though improperly, he was answerable 
for the money lost, & not for the stock it might 
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have produced.—AmEs v. PARKINSON (1844), 7 
Beav. 379; 3L. T. O. 8. 199; 49 EB. R. 1111. 


Annotations :—Consd. Robinson v. Robinson (1851), 1 De 
M. & G. at Expld. Re Chapman, Cocks v. Chapman, 


G. M. 
(1896] 2 Ch. 
directed his 








3897. .}] — Testator 
trustees to invest the residue of his personal estates 
in Govt. or real securities. Some of the cestuis gue 
trust & one of the trustees permitted the trust 
moneys to remain in the hands of the other trustce 
at interest :—Held: inasmuch as no investment 
was made, the trustees were chargeable with 
the whole amount of the trust funds possessed by 
them, with interest ; but were not answerable for 
the amount of Consols, or any other particular 
security, in which they might, according to the 
directions of the will, have invested the trust 
moneys.—SHErHERD v. Mouts (1845), 4 Hare, 
500; 14L. J. Ch. 366; 9 Jur. 506; 67 E.R. 746. 
Annotation :-~ Refd. Robinson v. [Robinson (1851), 1 De 

G.M. & G. 247. 


3898. ——~-.]—A trustee having, under a 
settlement a power of sale with a trust for interim 
investment in the funds or on real security con- 
curred in a sale & permitted the tenant for life 
to receive the purchase-meney which was not 
invested aceording to the trust :—/leld: the 
cestui que trust has not the option of requiring 
the trustee to replace the purchase-money with 
interest or to buy such a sum of stock as the 
proceeds of the sale would have purchased if 
invested at the time.— REEs v. WILLIAMS (1847), 
1 De G. & Sm. 314; 63 FE. R. 1083. 


Annotation :-—Refd. Robinson v. Robinson (1851), 1 Do 
G. M. & G. 247. 





3899. — — ——.]—-RoBINson v. RoBinson, No, 
3688, ante. 
3900. —-- - —---.]—A trustee, with power to 


invest in Consols or on real security, who makes 
an improper investment, has the option of replacing 
cither the actual sum misapplied with interest at 
4 per cent. per annum, or the sum which would 
have been produced by an investment in Consols.— 
FISHER v. GILPIN (1869), 38 L. J. Ch. 230. 


C. Following Trust Funds. 

See, gencrally, Part VIT., Sect. 5, post. 

3901. When right exists—Money laid out in 
purchase of land.|—-KENDAR v. MILWARD (1702), 
2 Vern. 440; 23 H.R. 882. 

3902. -}—Remedy for a breach of 
trust is personal, & money produced thereby laid 
out on an estate in Ireland, cannot be specifically 
followed. The party’s assets were, however, 
marsballed in favour of the claim.—Cox v. BATE- 
MAN (1715), 2 Ves. Sen. 19; 28 KE. R. 13, LC. 
Annotations :— Reid, Adcy v. Arnold (1852), 2 De G. M. & G. 

432; Holand v. Holland (1869), 4 Ch. App. 449, n. 

39038. - — - -.]—Money has no carmark, & 
if invested in land or other things it cannot be 
pursucd ; thercfore if a receiver of rents or if 
an exor. in trust lays out the rents or the assets 
in a purchase of lands in fee, & dies insolvent, the 
purchaser will not be liable-—DrEa v. Drea (1727), 
2 P. Wms, 412; 24 E. R. 79], L. C. 

Annotations :-—-Mentd. Baily v. Ploughman (1729), Mos. 95; 

Hall v. Kendall (1730), Mos, 328. 

3904. .}—Trust money followed into 
land, upon evidence.—LANE v. DIGHTON (1762), 
Amb. 409; 27 EH. RR. 274, I. ©. 


Annotations :—Consd. Lonch v. Lonch (1805), 10 Ves._511. 
Apld. Taylor ». Plumer (1815), 3 M. S. 562. Refd. 














PART VI. SECT. 7, SUB-SECT. 3.-—C. 
r. When right exists-——Money laid out 

in purchase of leaseholds.)—-PHAYRHE v. 

PERKE (1815), 3 Dow, 116.—IR. 


t. Conditions precedent to erercise of & 
right.j—lKvery step by which 
property assumes its new form must be 
traced before it can be followed 
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Lewis v. Madocks (1810), 17 Ves. 48; Wilkins v. Stevens 
(1842), 1 Y. & ©. Ch. Cas. 431, Mentd. Benbow v. Towns- 
ond (1833), 1 My. & K. 506. 

3905. -|—Trust money .... may 
. . » be followed into the land in which it is invested 
(GRANT, M.R.).——-LENCH v. LUNCH (1805), 10 Ves. 
511; 82 BH. R. 943. 

3906. ——.]—A trustee advanced to A., 
one of his cestuis que trust, a part of the trust funds, 
to enable him to purchase a real estate. A. died 
without having repaid the money, having devised 
the estate, & his personal estate was insufficient 
to pay his debts & legacies :—Held: (1) there was 
a@ lien on the estate for the trust funds; (2) the 
pecuniary legatees had, as against the devisees, 
a right of marshalling, so as to have the lien 
satisfied, primarily, out of the purchased estate.— 
a (No. 2) (1858), 21 Beav. 618; 53 

q. RR. : 











Annotation; As to (2) Apld. Lilford » Powys Keck (1865), 
L. R.1 Eq. 347. 
3907. —-—- -——.]—-As a general principle. 


where the trustee has without the concurrence ot 
the cestui que trust, laid out trust moneys in the 
purchase of land or any other investment not 
authorised by the trust, if the trust money can be 
traced, the cestui que trust has a right to have the 
money so laid out made good out of the property 
or to take the property itself (KINDERSLEY, V.-C.). 
—WILLIAMS v. THOMAS (1862), 2 Drew. & Sm. 29; 
31 L. J. Ch. 6743; 71. T. 184; 8 Jur. N.S. 250 ; 
JO W. R. 417; 62 EB. R. 532. 

at ueen :—Mentd. Walker v. Wilsher (188), 23 Q, B. D. 

3908. — — —.J—Re Parrin & HEDMONTON 
Union, No. 3492, anle. 

3909. Purchase in name of trustee— 
No proof of appropriation of trust fund.|—An 
exor. by the very will impowered to purchase lands 
for the heir; yet the purchase being in his own 
name, & he died insolvent, as to the other assets 
the heir could not follow the land to make it a 
trust for him, though the exor. had told the 
mother of the purchase he was about to make, & 
had her consent 3; & so the exor.’s heirs went away 
with the land for want of express proof of the 
application of the trust money.—HAlcorT v. 
MARKANT (1701), Prec. Ch. 168; 2 Eq. Cas, Abr. 
741, pl. 3; 24 H.R. 81. 

Annotation :— Refd. Lane v. Dighton (1762), Amb. 409. 

3910. --— By borrower from trustees. |— 
Trustees in plif.’s marriage settlement, lent part 
of the trust moneys in their hands to the husband, 
when in full trade & in eredit, upon his bond. He 
purchased an estate, & took the conveyance to 
himself in fee simple. He afterwards became 
bkpt., & the estate so purchased, with other estates 
& effects, were conveyed assigned to his 
assignees. The estate so purchased was held to 
be purchased with the trust money, & ordered to 
be conveyed to new trustees upon the trusts in 
the settlement, in part of the bond debt, & the 
trustees to prove the remainder of the debt under 
the commission.-—-WILSON uv. FoREMAN (1782), 
2 Dick. 598; 21 BE. R. 402, L. C. 

Annotation :-—Expld. Lench v. Lench (1805), 10 Ver. 511. 

3911. -—-—— Change of investment.]— If an 
exor., for the benefit of testator’s estate, should 
invest part of it in the funds, or transfer money 
from one stock to another, this is not a conversion, 
but you may still follow it, as much as if it had 
continued in the same condition as at testator’s 











recovered.—BRITISanH CANADIAN 
SECURITIES, LTN. v. MARTIN, [1917] 1 


trust 
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Sect. 7.—Improper invesiment, failure to invest, ete. : 
Sub-sect. 3, C., D. & BF. Part VII. Sect. 1: 
Sub-sect. 1.] 


death —-WAITE v. WHORWOOD (1741), 2 Atk. 159 ; 
26 KH. R. 50 








3912. —— Ghee investment.]|—-PHAYRE v. 
PEREE, No. 3101, ante. 
3913. -|—The directors of a building 


society deposited money in a manner unauthorised 
by their rules, with a finance co., the manager 
of which was also manager of the building society. 
Afterwards the deposit was called in, & the 
directors of the finance co. gave a cheque for the 
amount to their manager, to be paid by him to the 
building society. He appropriated it to his own 
use. <A bill was then filed by the trustees of the 
building society to recover the money from the 
finance co. :—Held: as it was trust money a suit 
to recover it was maintainable, & the finance co. 
were accordingly ordered to repay the money, with 
interest.—ITARDY v. METROPOLITAN LAND W& 
FINANCE Co. (1872), 7 Ch. App. 427; 41 L. J. Ch. 
257; 28017. T. 407; 20 W. BR. 425, L. JJ. 
Annatalion Peas de Coltman, Coltman v. 

(1881), 19 Ch. 

3914. nc. ., tenant for life under his 
marriage settlement of 1832, got possession of the 
trust funds & invested part of them, in unauthorised 
securilics, among which was £4,000 dock stock, 
in the joint names of himself & his son A. On 
the mariage of A., C. out of his own moncys 
settled on A. sums exceeding A.’s share in the 
funds of the settlement of 1832. In <A.’s settle- 
ment was included the above sum of dock stock 
which A. joined in transferring to the trustees ; 
but in the a of the ct. it appeared from 
the evidence that A. did not know the origin of 
the dock stock, nor that it was a fund in which 
he had an interest; & it appeared that all the 
negotiations for A.’s settlement had gone on the 
footing that C. was settling money of his own :— 
iTeld: in a suit by the representatives of C.’s 
children to have the funds of the settlement of 
1832 replaced, A. was not to be treated as having 
received the dock stock so as pro tanto to reduce 
the claim of C.’s children to have the trust funds 
replaced.— CRICHTON v. CRICHTON, [1896] 1 Ch. 
$70; 651. J. Ch. 491; 74 L. T. 357, C. A. 

3915. Money advanced on mortgage— 
Whether beneficiary may take property—& prove for 
balance.|— THORNTON v. STOKILL, No. 3889, ante. 

8916. —-— Loan to traders with notice of trust— 
Money employed in traders’ business—Whether 
traders liable for share of profits..—-When trust 
funds are, without authority, lent to traders, with 
notice of the trust, & employed in their business, 
such traders are not liable to account to the cestuis 
que trust for a share of the profits of the business.— 
STROUD v. GWYER (1860), 28 Beav. 180; 2 L. T. 
40U; 6 Jur. N.S. a 54 E.R. 315. 


Coltman 








Aunolalions: Sh ali < v. Foster (1872), 8 Ch. app: 309. 
Mentd. Jte Hill, Hil Hill (1881), 50 L 551; 
Chillingworth v. Chainbeis, [1896] 1 Ch. 685; Te Appleby, 


Walker v». Lever, Re Appleby, Walker v. Nisbet Wg08y 
51 W. . 153; Slade v. Chaino, eae 1 Ch: 522; Ie 
Hoyles, Row v. Jagg (No. 2), 1912} 1 67. 

3917. Money advanced to sollcitor for in- 
vestment on mortgage—Misappropriation by solici- 
tor.|—A solr. having in his possession the title 
deeds of an estate mortgaged to his client deposited 
the deeds with his banker as security for an 
advance, which he pop ien in the purchase of an 
estate on his own behalf 

When the mtge. was paid off, he applied that 
money in repaying the loan from his banker, & 
informed his client that he had reinvested the 
mtge. money upon other good security. His 
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client therefore executed a reassignment of the 
mtge.; but in fact the solr. never reinvested the 
money, although he continued to pay interest 
upon it until his death :—Held: the client was 
entitled to a lien upon the estate so purchased by 
the solr.—HoppeEr v. CONYERS (1866), L. R. 2 Eq. 
549; 12 Jur. N. S. 328; 14 W. R. 628. 

3918. .|—Money was advanced 
to a solr. by A. for the purpose of being invested 
on mtge. security. The solr. wrote that he had 
invested the money on mtge. to M., on leascholds 
in Camden Town, & that A. was receiving interest 
at the rate of 5 per cent. The solr. in fact, subse- 
quently to this, advanced large sums on mtge. to 
M., but no specific mtge. was made in favour of A. 
The draft, however, of a mtge. for the sum advanced 
in favour of A. was found unexecuted after the 
solr.’s death. The solr. had died insolvent. A. 
applied that a sum equal to the sum advanced by 
him should be paid to him out of a large fund in 
ct. representing the moneys advanced by the solr. 
to M. :—Held: the solr. was bound by his repre- 
sentation ; the money was trust money, & A. ought 
to be paid in priority to the general creditors.—- 
MIDDLETON v. PoLLock, Ha p. WETHERALL (1876), 
4Ch. 1. 49; 460. J. Ch. 89; 35 L. T. 608; 25 
W. KR. 94. 

Annotations :- Consd. Bradley v. 











Niches (1878), 9 Ch. D. 


189. Refd. Re Mawson. Hr yp. Hardeastic (1881), 44 
Jl. T. 523: Tondon & Westminster Bank v Turquand 
(1888), 4 I. I. RR. 4! Mentd. Montagu v. Sandwich 


(1886), 54 L. T. 502. 
3919. Effect of bankruptcy of trustee.]—Trust 
funds were invested in the purchase of transfer- 
able shares in a banking co. in the name of one of 
the trustees, who was also a holder of shares in his 
own right in the same co., & afterwards made 
various sales & purchases of shares therein. ‘There 
was no distinguishing mark by which the shares 
could be traced, same being in the nature of capital, 
expressed by quantity. The trustee agreed to 
assign some of the shares standing in his name to 
the banking co., as security for repayment of 
advances which had been made to him, but no 
transfer was made. Ile afterwards became bkpt., 
without having shares sufficient to satisfy the 
trusts, & his agreement to assign :—Held: although 
the shares held in trust might have been changed 
by sale & repurchase, the trustee must still be 
considered as holding. for the purposes of the 
trust, the same number of shares out of a larger 
number that were standing in his name at the time 
of his bkpcy.—MuRRAY 7 PINKITTY (1846), 12 
Cl. & Fin. 764; 8 KEK. R. 1612, H. b.3; affg. S. C. 
sub nom. PINKETY v. WRIGHT (1842), 2 Ilare, 120. 
Annotations :—Consd. Pennell v. Deffc ll (1853), 4 De - M. 
& G. 372. Distd. Brown v. Adams (1869), 21 L. 71. 
Apld. Re Birchall, Wilson 1. gehen (1881), 44 L. . 243. 
entd. Clack v. Holland he 19 Beav. 262; Ashwin 
v. Burton (1862), 32 L. J. ei86 : Aberaman Ironworks 
v. Wickens (1868), L. R.5 he "483 3 eee een 
v. Hibernian Joint Stock Banking Co. ay ) 16 W. Rh. 
578; Ze Leslie, Lesile »v. French (1883), 23 Ch. D. 552; 
Société Générale de Paris v. Tramways Union Co. (18 84), 
14,Q. B.D. 424; Re Bell, Hap. Hodgson (1891), 65 L. 'T. 245. 
3920. In all ordinary cases of trust 
money the ct. follows it into every investment 
which the trustees may make, & in the event of a 
trustee becoming bkpt., the property remains 
with the person to whom it originally belonged.— 
GREAT EASTERN Ry. Co. v. TurRNER (1872), 8 
Ch. App. 149; 42 L. J. Ch. 835; 27 1. T. 6973; 21 
W. RR. 168, L. C. 
Annotations :—Mentd. Percival v. Wright, [1902] 2 Ch. 421; 
Young v. Naval, Military & Civil Service Co-op. Soc. of 
South Africa, [1905) 1K. B. 687. 


D. Inen. 


Lien generally.|—See LIEN, Vol. XXXII., pp. 212 
et seq. 


Part VII.—BreacuHes or Trust. 


8921. Lien for amount of deficlency—On im- 
proper securities into which funds traced.]—(1) 
Under a power to invest trust money “ on real 
securities,’ a trustee lent it to a railway co., on 
the usual assignment of the ‘“ undertaking,” 
tolls, etc.—the principal not payable till seven 
years :—Held : whether real security or not, the 
investment was improper. 

(2) When trust funds are invested on an 
improper security, the parties interested have a 
lien on the securities into which it is traced.— 
MANT »v. LEITH (1852), 15 Beav. 524; 21 L. J. Ch. 
719; 16 Jur. 302; 5175. R. 641. 


3922. -|—Where trust money bas 
been invested on an insuflicient security & the 
trustees are ordered to replace the fund, the 
cestuis que trust are entitled to a lien on the security 
until the fund is replaced.—Re WHITELEY, 
WIUTELEY v. LYAROYD (1886), 33 Ch. D. 8473; 55 
L. J. Ch. 864; 55 TT. 5643 51 J. P. 100; 2 
T. L. R. 864, C. Aw; affd. sub nom. LEAROYD v. 
WHITELEY (1887), 12 App. Cas. 727, LI. L 


Annotations :——Consd. #e Turner, Barker v. Ivimey, [1897] 
1Ch. 536. Refd. Webb v. Jones (1888), 36 W. kh. 666. Mentd, 
Jie Partington, Partington v. Allen (1887), 57 1. T. 654; 
fe Brogden, Billing v. Brogden (1888), 38 Ch. D. 546; 
Knox v. Mackinnon (18838), 13 App. Cas. 753; Rae wv. 
Meck (1889), 14 App. Cus. 558; se Salmon, Pricst 2. 
Uppleby (1889), 42 Ch. D. 351; Sheftield & South York- 
shire Permanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 
412; Blyth v. Fladgate, Morgan ». Blyth, Sinith v. Blyth 
(1891} 1 Ch. 337; srinsden ». Williams, |1894) 3 Ch. 185; 
fee Somerset, Somerset v. Poulett, {1894} 1 Ch. 231; 
Mara v. Browne, [1895] 2 Ch. 69; Re Chapman. Cocks u. 
Chapman, (1896] 2 Ch. 763; Ite Hunt’s S. K., Bulteel v. 
Lawdeshayne, 11905} 2 Ch. 418; Katon 7. Buchanan, 
[1911] A.C, 253. 








953 


PRIEST v, 





3923. ———.|—Re SaLMon, 
UPPLEBY, No. 3877, ante. 

3924. Waiver of lien—What amounts to— 
Obtaining order against trustee for payment into 
court.|—-A trustee under a will committed a breach 
of trust by lending trust moneys to his co-trustee 
upon a mtge. for a term of years. An administra- 
tion suit was instituted, & he was ordered to pay 
the money into ct. He sold part of the mtged. 
property under a power of sale in the mtge., &, 
on the application of two of the cestuis que trust, 
the proceeds were paid into ct., subject to an 
order that they were not to be paid out without 
the consent of the purchaser. The trustce’s solrs. 
refused to give up the mtge. deeds unless upon 
payment of their bill of costs :—Held : by institut- 
ing an administration suit, & obtaining an order 
against the trustee personally for payment of the 
trust moneys into ct., which order had not been 
obeyed, the cesluis que trust had not waived their 
right to pursue the trust money into the un- 
authorised investment.—-FRANCIS v. FRANCIS 
(1854), 5 De G.M.& G. 108; 43 E.R. 811, L. Jd. 


FE. Proof in Bankruptcy. 

3925. When beneficiary may prove—Improper 
investment.|—7ie SYTRAHAN, ivr p. GEAVES, No. 
3757, ante. 

3926. After adoption of improper invest- 
ment—For whole amount of trust fund.|—/ve 
LAKE, Hae p. Howe, No. 3878, ante. 

392 For damages for improper 
LAKE, 








See 





investment -— Measure of damages.|—/’ec 
Ka p. Wows, No. 3878, ante. 


Part Vil.—Breaches of Trust. 


Srecr. 1.—WHAT CONSTITUTES. 
SUB-SECT. 1.-—IN GENERAL. 

3928. Deviation from terms of trust.|— Legacy 
of £1,000 laid out by one who had the care of the 
legatee, being an infant, otherwise than appointed 
by the will must be answered by him who so laid 
it out.—CoRBRETT v. FRANKLYN (1676), Cas. temp. 
Finch, 250; 23 E.R. 137. 

3929. -|—Whatever a_ trustee does to 
prevent the intention of his testator is a breach of 
trust & ought to be set aside.—A.-G. v. YOUNG 
(1733), 2 Com. 423; 92 Hi. R. 1142. 

3930. -|—Testator devised his real estate 
to his nephew, & authorised the trustees of his 
will to give up the tenancy of a farm of which he 
was tenant in favour of the nephew, provided the 
landlord would accept him as tenant, & in that 
event he bequeathed to the nephew the stock upon 
the farm. After testator’s death it appeared that 
if the nephew was accepted by the landlord as 
tenant & so took the stock on the farm, there 
would be scarcely anything left for the other 
Jegatees under the will, some of whom were the 
sisters of the nephew. One of the trustees, who 
was also the landlord’s agent, informed the land- 
lord of the circumstances. ‘The landlord said that 
unless the nephew acted fairly & honourably he 
would not let him have the farm. The trustee 
told the nephew of what the landlord had said, & 
offered to let him into possession of the farm, & 
to pay him £200 out of testator’s estate, if he 
would give up the real estate of testator in favour 











of the other legatees. The nephew thereupon 
executed a deed whereby he rcleased testator’s 
real estate to the trustees, upon trust to sell & to 
pay £200 to the nephew, & to divide the residuc 
of the proceeds ainong the other Iegatees. He 
had no independent professional advice in the 
matter. IJfe was afterwards accepted as tenant 
of the farm. On a bill to set aside the deed :— 
Held: the trustees had been guilty of a breach 
of trust, & the deed ought to be set aside, with 
costs as against {hem.—KHLiIis v. BARKER (187]), 7 
Ch. App. 104; 41 L. J. Ch. 64; 25 L. Tb. 688; 20 
W. R. 160, L. JT. 

3931. —-——- Unless necessary in Interests of bene- 
ficiaries.]}—A trustee is not in all cases, to be made 
liable upon the mere ground of having deviated 
from the strict letter of his trust; for such 
deviation may be necessary or beneficial to the 
interests of the cestuis que trust; but when a 
trustee ventures to deviate from the letter of his 
trust, he does so under the obligation & at the 
peril of afterwards satisfying the ct. that the 
deviation was necessary or beneficial.—ITARRISON 
v. RANDALL (1851), 9 Hare, 397 ; 21 L. J. Ch. 204 ; 
16 Jur. 72; 68 KB. R. 562. 

Sea a Ob :—Mentd. Rowley v. Rowley (1854), 23 L T. 
.S. 55. 


8932. Loss of trust fund.|—Where a portion of a 
trust fund has been lost, that is primé facie a breach 
of trust & a sufficient ground for the appointment 
of a receiver on an interlocutory application.— 
EVANS v. CoventTRY (1854), 5 De G. M. & G. 911; 


PART VII. SECT. 1, SUB-SECT. 1. 
3928 i. Deviation from terms of trust.)-——RtEIp v. THOMPSON & M‘NAMARA (1851), 2 I. Ch. R. 26.—IR. 
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Scct. 1.—What constitutes : Sub-sects. 1, 2, 3, 4, 5 
& 6.) 





3 Eq. Rep. 545; 241. T. 0. 8.186; 19 J.P. 37; 
3.W. R. 149; 43 BE. R. 1125, L. JJ. 
Annotations :—Retd. Kearns v. Leaf, Aldebert v. Kearns 

1864), 1 Hem. & M. 681; Ite State Fire Insce. (1865), 

New Rep. 565. Mentd. a English & Irish Church & 

University Assce. Soc. (18 62), 1 Hem. & M. 79; Re 

Albert Life Assce., Bell’s Case, Korr’s & Stubb’s Cases, 

Bleackley’s Case, Craig’s Kxors.’ Case, Wilson’s Case 

(1870), L. R. 9 Eq. 706. 

3938. Assignment of trust.|—-BRADWELI vw. 
CATCHPOLE (1700), 3 Swan. 78, n.; 36 E.R. 781. 
Annotation :—Refd. Munch v. Cockerell (1836), 8 Sim. 219. 

3934. .]—A. being impropriator of a parish, 
demised part of the tithes to certain parishioners 
as trustees for one thousand years, who redemised 
the same to him for nine hundred & ninety-nine 
years, under a yearly rent of £50 payable to the 
trustees as a provision for a preacher to be 
nominated by the trustees. The heir of A. after- 
wards sold the rectory to B. & the representative 
of the surviving trustee was prevailed upon to 
assign B. the right of nominating the preacher. 
From the date of the original demise & for forty 
years & upwards after the latter transaction, the 
preacher was constantly nominated by the 
parishioners ; but upon a contest between them 
& B. it was held that the right of nomination was 
absolutely in the trustees, & that the assignment 
of that right was a breach of trust.—FOoLEY v. 
A.-G. (1721), 7 Bro. Parl. Cas. 219; 3 H.R. 162, 
H. 1. 

Annotations :-—Apld. A.-G. v. Seott (1750), 1 vee Sen, 413. 
efd. Itc St. ieplen, Coleman Street, Re St. Mary the 
Virgin, Aldermanbury (1888), 39 Ch. D. 492. 





SUB-SECT. 2.-—FAILURE TO CONTROL TRUST 
PROPERTY. 
3935. Whether amounting to breach of trust.]— 
SHIPTON v. RAWLINGS, No. 4675, post. 
3936. |—A debt secured on mtge. of a 
trust fund was assigned to two trustees on the 
trusts of a marriago settlement, whereby it was 





declared that the receipt of the two trustees should. 


be a sufficient discharge for the money. The 
trust ces of the mt ged. fund sold out a sum sufficient 
to discharge the debt, & paid it to one of the 
trustees of the marriage settlement without the 
knowledge of the other, or of the erestuis que trust, 
taking the receipt of the former only. ‘The money 
being misapplied & lost :-——-Held : the money must 
be paid over again, & that with costs of suit.— 
TTALL v. FRANCK (1849), 11 Beav. 519; 187. 3. Ch. 
3623; 13 L. T. O. S. 3388; 13 Jur. 718; 50 1. R. 
918, 

3937. .J—HU., by a voluntary deed, assigned 
(inter alia) moneys secured on mtge., notes of 
hand, furniture, & other effects, to W., upon trust 
for himself, the settlor, for life, & after his death 
upon trust, among other payments, to pay £40 to 

Itf. He afterwards devised & bequeathed all 
is property, real & personal, upon trusts in which 
lItf. took no interest. Upon a bill filed by her to 
1ave the general trusts of the previous voluntary 
settlement carried into execution :—Held: the 
trustee, who was himself the principal cestui que 
trust, having concurred in allowing the scttlor to 
receive moneys thereunder, & having joined with 
him in committing a breach of trust, was liable 
to pitf.—PARNELL v. HINGSTON ( 1858), 3 Sm. & G. 





TRUSTS AND TRUSTEES. 


337; 28 L. T. O. S. 217; 
W. R. 704; 65 EB. R. 684. 
3938. .]|—Negligence cannot be imputed to 
trustees for leaving documents of title in the hands 
of one of their number & allowing him to receive 
the income, & no authority to deal with the 
property can be implied, even in favour of a bond 
fide purchaser from such trustee.—CoTTAM v. 
EASTERN COUNTIES Ry. Co. (1860), 1 John. & H. 
243; 301. J. Ch. 217; 3 L. T. 465; 6 Jur. N.S. 
1367; 9 W. R. 94; 70 HE. R. 737. 
Annotations AP i aaa Johnston v. Renton, Johnston v. 
Parsey (1870), R. 9 Eq. 181. Refd. Stackhouse v. 
gereey NUT st vi, J. Ch. ane Mentd. Carshore v. N. Ii. 


ty. (1885), 54 L. J. Ch. 760; Barton v. L. & N. W. Ry. 
(1888), 38 Ch. D. di: Mnamelacheas: v. Barclay, (1903]'8 


2 Jur. N. 8S. 854; 4 





~--— Trust property left with agent.] — Sce 
Part V., Sect. 6, sub-sect. 2, D., ante. 
XXIV., 


~ -—.]—-Compare EXECUTORS, Vol. 
pp. 676-679, Nos. 7022-7047. 

Liability for acts of co-trustee.|—Sce Sect. 3, 
sub-sect. 4, post. 


SuR-sSECT. 3.—NEGLIGENCE. 

3939. Test of negligence-——Course of court under 
similar circumstances.|—Where trustees have a 
discretion, the test of a negligent breach of trust 
is, What would have been the course of the et. 
under similar circumstances ? —WARNER v. TORK- 
INGTON (1835), 4 L. J. Ch. 198 

3940. When amounting to breach of trust— 
Gross negligence amounting to fraud.}] — A 
trustee is only answerable for fraud, or a gross 
neglect, which is equal to fraud; & therefore 
where trust money is suffered by a trustec to 
remain in the hands of A. with the privity & 
approbation of the parties beneficially interested, 
instead of laying it out in a purchase pursuant to 
marriage articles, & A. becomes insolvent; the 
{rustee is not in this cas LEN v. 
HANCORN (1775), 7 Bro. Parl. Cas. 375; 3 H.R 
243, IT. I. 

8941. Particular instances—Settlement of ac- 
counts— Allowing balance to remain against factor.| 
— The mere fact of trustees allowing balances to 
remain against their factor at the annual settle- 
ment of his accounts, where it is impossible to 
include his whole reccipts & payments for the 
year, is not a breach of trust, or such culpable 
negligence as would make them liable for the 
ultimate balances due from him to the trust; 
secus, if they assented to his contrivances to retain 
larger balances than were necessary for the 
management of the trust.—Home v. PRINGLE & 
HUNTER (1841), 8 Cl. & Fin. 264; 2 Robin. App. 





384; 8 KB. R. 1038, H. L. 
Annotations : :-- Refd. rl oplis ». Hurrell uate - Beay. 423; 
Carruthers v. Carruthers, [1896] 59. Mentd. 


Skeffington v. Budd She 9C1L & Fin. 210 : Ocampbel v 
Pollak, [1927] A. C. 732. 


8942, Failure to get in trust moneys.]— 
A., &@ woman, being entitled to a bond debt due to 
her from B., by a settlement made on her marriage, 
& dated in 1829, assigned it to a trustee upon 
trust for A. for her life, for her separate use, with 
remainders over. In 1836, a part of the debt was 
oe to A. & her husband. In 1842, C. was 

a Care sole trustee of the settlement. In 

3, A. charged her life interest in the bond debt 
ie favour of D., by way of collateral security for a 





PART VII. SECT. 1, SUB-SECT. 2. TOR v. M‘NICOL ayia 20 KR. (Ct. of  trust—Gross negligence amounting to 

3935 i. Whether amounting to breach Sess.) 386; 30 8c. . 428.—SCOT. wilful default.J—CARRUTHERS v. CAIRNS 
of trust.J—ANDERAON 1. SMALT (1833), (1890), 17 R. ioe of Sess.) 769 ; 27 Sa. 
11 Sh. (Ct. of Sess.) 382.— SCOT PART VII. SECT. 1, SUB-SECT. 8. L. R. 640.—SCOT. 


39365 fi. 





:}+—M'NICOL’s EXEcUu- 


a. When amounting to breach of 


b. Degree of care reguired.}—The 


Part VIJ.—BREACHES OF TRUST. 


debt due from her husband to D. In 1848, B. 
died, & A. took out administration to B. Bil by 
D. against C. to enforce the security, charging him 
with wilful default for omitting to get in the part 
of the debt paid to A. & her husband, & the 
residuc of the debt due from the estate of B. :— 
Held: ©. was not liable—Tuackwer.  v. 
GARDINER (1851), 5 De G. & Sm. 58; 21 L. J. Ch. 








ae 19L. T. 0. S. 101; 16 Jur. 588; 64 E.R. 
3943. -|—WESTMORELAND v. HOL- 


LAND, oo 4416, post. 

3944, ——- Mortgage—Absence of clause pre- 
cluding power of leasing./—-A trustec is not guilty 
of negligence merely because he does not insist. on 
having | in the mtge., cither (a) a clause prechiding 
the mtgor. from granting occupation leases under 
Conveyancing Act, 1881 (c. 41), 8s. 18, or (b) a 
covenant by the imtgor. to keep the mtged. here- 
ditament in repair.—Snaw v. Cates, [1909] 1 Ch. 
389; 78]. J. Ch. 226; 100 J. T. 146. 


Annotations :—Refd. hee Solomon, Noro vw. Meyer, [1912] 


1 Ch. 261: Re Brookes, Brookes v. Taylor (1914), 58 
Sol. Jo. 286. 
3945. —--- -—— Absence of covenant to repair.| 


—SHAW v. CaTus, No. 3944, ante. 

3946. ——— By sub- demise—Failure to in- 
quire whether consent of lessor necessary. |— 
Property held under a lease which contained a 
covenant against underletting without the consent 
of the lessor, & a clause of forfciture in case of 
any breach of covenant, was mortgaged by sub- 
demise to the trustecs of a co.’s debenture stock 
deed. The deed comprised a number of other 
properties. The trustees made no inquiry as to 
whether the lessor’s consent was necessary to the 
sub-demise :— Held: the trustees had becn guilty 
of negligence, & the ct. was precluded from prying 
them, under Conveyancing Act, 1892 (c. 13), s. 4, 
relief ‘against the forfciture.-—MATTHEWS us SMALL- 
wood, [1910] J] Ch. 777; 79 L. J. Ch. 822 5 sab 
nom. MATTUEWS v. SMALLWOOD, SMALLWOOD v., 
MATTHEWS, 102 L. T. 22. 

Annotations : ~Retd. Wurd v. Whaley, (1918) 1 K. B. 448; 
eeacitc a. Sinith, (1921) 2 Ch. 270: Atkin 7 Rose, 
{1923} 1 Ch. 522; VFuller’s Theatre & Vaudeville Co. 1. 
ee (19231 A.C. 435. Mentd. Samuct ». Dumas, [1924] 





Re ee 


Sun-srecr. 4.—INVESTMENTS, 
See Part VI., Sect. 7, ante. 


ese ee 


SuB-stectT. 5.—-LEASING. 


Power of leasing generally.|—Sce 
Sect. 7, sub-sect. 1, ante. 
3947. Lease by some trustees.|—HRoTHwrE.. v. 
Huoussry (1674), 2 Cas. in Ch. 202; 22 E.R. 911. 
3948. Renewal for benefit of trustee.|—I{ the 
trustee of a lunatic renew a lease for his own 
benefit, it is a breach of the trust.—H'x p. PHELPS 
(1742), 9 Mod. Rep. 357; 88 IX. R. 505, L. C. 
3949. Failure te renew.]—Scttlomont of a re- 
newable lease in trust out of the rent & profits to 
pay the charges of renewal, & subject thereto for 
usband & wife successively for life, remainder to 


Part V., 


—— 





ct. will not exact from trustoces more 
careful conduct than a prudent man 
would bestow in the management of 





they are guilty of a flagrant breach of 
trust, if they pormit the tonant for life 
to take & use the rents, & neglect to 
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the first son at twenty-one. The trustees having 
neglected to renew, are answerable as for a breach 
of trust & liable to pay the son the amount of 
what he had laid out in procuring a renewal.— 
MONTYORD (LORD) tv. CADOGAN (LorD) (1816), 2 
Mer. 3; 19 Ves. 635; 34 E. R. 651, L. ©. 

Annalationa :—Consd. Richardson v. Jenkins 1828), 1D Drew: 

7 & 


477. Refd. SHAN ONY v, Mer noronen eu 


111; Jones v. Jones (1846), 7 


Arnold (1852), 2 De G. M. & is: i300 hes - Well 
ue 52), 9 Hare, 749; Holland v. ayy ete isp 4 . Ap. 
n.; Jsaac tv. "Wall (1877), 46 L ke 


Paro. iz pn. Sheppard (1887), 19 Q. 3 

8950. Sub-lease in breach of trust IP. being 
lessee of two houses, underlet one to S. & cove- 
nanted to indemnify her against the rent reserved 
by the original lease. S. bequeathed that house, 
which was numbcred four, to P., in trust for L., 
& appointed P. her exor. FP., asthe exor. & trustee 
of S.’s will, executed a deed which purported to be 
an assignment, by him to L., of number four, for 
the residue of the term granted to S. After that 
P, bequeathed the two houses to his exors , upon 
certain trusts. 

After his death, his exors. & trustees demiscd 
the house number four to L., for the then re- 
mainder of the term granted to 8.:—Held: IL. 
could not make a good title to that house, because 
the Iegal estate was merged by the bequest made 
by S. to P., the immediate reversioner, &, there- 
fore, the assignment executed by P. was _ in- 
operative; & because the demise made by the 
exors. & trustees of his will was a breach of trust.-— 
LAW v. Urnwin (1848), 16 Sim. 377; 12 Jur. 
1012; 60 I. R. 919. 


we ee 


Surn-srcer. 6.—MorvraagcRss. 


Power of mortgaging generally.|—See Part IV., 
Sect. 7, sub-sect. 6, ante. 

3951. Sale before day of redemption——By trustee 
for mortgagor & mortgagee.|—PAILPOT v. HEtr- 
BERT (1722), 2 Kq. Cas. Abr. 746; 22 KE. R. 683. 

3952. Release of mortgaged property-_-To onable 
tenant for life to lease.|_-PItf. was tenant for life 
in possession with powor of leasing of certain 
premises, subject to a mtge. charge in trustees. 
The trusts of the mtge. were for pltf. & wife for 
their respective lives, with remainder to their 
unborn children. To enable pltf. to grant a lease 
of a portion of the property in mtge., the trustecs 
& pltf. & wife, as cestuis que trusf, joined in re- 
leasing that portion from the mitge.; & pltf. 
thereupon agreed to grant a beneficial lease under 
the power of such portion to deft. Upon an 
objection taken, in a suit for specific performance, 
{lo the title to grant the lease, on the ground that 
the release of the mtge. would be inoperative as 
againat the wife & ulterior cestuis que trust :— 
Held: whether this was or was not a breach of 
trust on the part of the trustees, there being no 
legal title by which the position of the lessee could 
be affected, a ct. of equity would under no circum- 
stances interfere with the title of the lessee, &, 
therefore, the objection could not. be supported.—- 
DAWES v. Berrs (1848), 17 L. J. Ch. 315, 322 ; 18 
1. T. O. S, 4813; 12 Jur. 708, I. ©. 


{rust for trustees, there being no avail- 
able income, to mortgage tho trust 
oatete for the purpose of dase 3 money 


pe a 








his property.—CnHIsHoLmM v, BARNARD take out pene wale: —TOWNLEY  ¥. fo pay the expenses incurred by them 

(1864), 19 Gr. 479.—CAN. Bond (1843), Dr. & War. 240; 2 ringing land forming part of the 

Con. & Law, 408. —IR. a estate under Transfer of Land Act, 

PART VII. SECT. 1, SUB-SECT. 5. 1890.—Crovur vv. BrRissEn, [1909 } 
3949 i. Failure to renew, }—When a Stat VII, SECT. 4, SUB-SECT. 6. Vv. lL. Tt. 207. —AUS. 


renewable lease is vested in trustces, 
upon trust to pay rent & renewal fines, 


Mortgage to raise moncy to bring 
end on register.J—It is a 4 


d. Taking & assigning mortgages in 


reach of own name.| — CUMMING 1, ANDED 
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Sect. 1.—What constitutes : Sub-sects. 6,7, 8 & 9.] 


3953. Assignment of mortgage for value.|— 
Cory v. Eyre (1863), 1 De G. J. & Sm. 149; 46 
E. R. 58, L. JJ. 

Annotations —Apprvd. Shropshire Union Rys. & Cana) Co. 
vr. R. (1875), L. R.7 A. L, 496. Consd. Bradley v. liches 
(1878), 9 Ch. D. 189; Re Vernon, Ewens (1886), 33 Ch. D. 
402. Apld. Carritt v. Real & Personal Advance Co. 
(1889), 58 L. J. Ch. 688. Consd. Taylor ». London & 
County Banking Co., London & Conny Banking Co. . 
Nixon, [1901] 2 Ch. 231; Walker v. Linom, [1907] 2 Ch. 

104. Apld. Hill v. Poters, [1918] 2 Ch. 273. Refd. Allan 

v. Scott (1865), 12 L. T. 449; Perrin v. Burbey, eee 

W.N. 160; Hunter v. Walters, Curling v. Walters, Darnel 
». Hunter (1870), L. R. 11 Eq. 292; Dixon v. Muchleston 
(1872), 8 Ch. App. 155; Taylor v. Russell, [1891] 1 Ch. 8. 
3954. Omission of power of sale.|—FARRAR v. 

BARRACLOUGH, No. 4440, post. 

3955. .I—The absence of a power of sale in 
a mtge. deed of trust funds, does not show a breach 
of trust.- - LOCKHART v. REILLY, REILLY v. LocK- 
HART (1855), 24 L. T. O. S. 316; 3 W. R. 227, 
L. C. 5; subsequent proceedings (1857), 1 De G. & J. 
464, I. C. 

3956. Acceptance of lower rate of interest after 
default.|—The rate of interest on the mtge. was to 
be 5 per cent., but, if paid within two months, 
4 per cent.; the exor., in settling accounts with 
the mtgee., only charged 4 per cent., though the 
payment was not within the two months; the 
legatees under the will objected that this was a 
breach of trust :—Held: not to be a breach of 
trust, but a proceeding according to the usual 
course of dealing bet ween mtgor. & mtgee.—Booru 
v. ALINGTON, ALINGTON v. Booty (1856), as re- 
ported in 26 L. J. Ch. 138; 28 L. T. O. S. 211; 3 
Jur. N.S. 49, TI. C. 

Annotations :— Mentd. Miller v. Huddlestone (1868), 16 
W. RR. 478; De Lisle v. Hodges (1874), L. RR. 17 Kg. 410 ; 
Gilbert v, Whitfield (1882), 52 L. J. Ch. 2103 Wilson v. 
Kenrick (1885), 31 Ch. D. 658; He Saundors-Davier, 
Saunders-Davies v. Saunders-Davies (1887), 34 Ch. D. 
482; Re Cruddas, Ite Smith, Cruddas v. Smith (1900), 69 
I. J. Ch. 355. 

3957. Neglect to enforce payment of debt & 
interest.]|-—A wife was entitled to an annuity for 
her separate use, which was payable out of a 
intge. on her husband’s estate. The wife lived 
with her husband & was maintained by him. The 
wife’s trustee neglected to enforce payment of the 
mtge. & interest :—Held: liable for the breach of 
trust.—PAYNE v. LITTLE (1858), 26 Beav. 1; 53 
Ki. R. 796. 

Annotation :—Consd. Dixon v. Dixon (1878), 9 Ch. D. 587. 
Negligence in mortgaging.|—-See Nos. 3944, 3946, 

ante. 





SUB-SECT. 7.—SALE. 

Power of sale, generally.]—Sec Part V., Sect. 7, 
bub-sect. 2, ante. 

3958. Sale at undervalue—Test of adequate 
Hebe Upon a bill filed against trustees, charging 
breaches of trust in selling at an undervalue :— 
Held: the marketable value, & not a valuation, 
was the test of adequate price.—WILTON v. HILL 
ere as reported in 26 L. T. O. S. 253; 4 W.R. 
G6. 





BANKING & LOAN Co. (Ont.) (1893), 22 | of a 
S.C. R. 246.-—CAN, 


e. Morigage for erection of suitable 
building on trust property-— Property 
not saleadle.)-— Trustees, under trust. 
for sale, made every effort to sell 
the trust property, but it was found 
not to be saleable as it stood, & they 
were advised to erect a_ suitable 
building upon the property & then 
offer it for sale. This they did, raising 
the money by a mtge. upon the pro- 
perty, & a sale waseffected at a reason- 
able price :—Held : although the trust 
for sale did not authorise the exccution 


mtge. 
having acted as 
best interests o 


by the trustees, 
rudent vendors in tl 
the estate, were n 
guilty of a breach of trust.-—BAaNNE 
Ca Binks (1925), 57 O. L. R. 265.- 


f. Loan on second morigage.) — 
loan of trust funds on a second mtg 
is not, of itself, & in the absence 
other circumstances, & breach of tru: 
—SMITHWICK tv. SMITHWICK (1861), | 
I. Ch. R. 181; 13 Ir. Jur. 282.— IR. 


g. Payment to solicitor o 
mortgage.|\—CAMPBELL VY. 
(1895), 13 N. D. lh. R. 757.—N.Z. 


TRUSTS AND TRUSTEES. 





3959. .]—S. in 1810 bought the messuage 
in fee for £462. The price paid to A. & B. by C., 
upon the sale of it to him in 1855, was only £73 4s., 
& the contract price between C. & pltf., in 1859, 
was £350 :—Held: the inadequacy of the price 
at which A. & B. sold constituted a breach of 
trust.— STEVENS ». AUSTEN (1861), 3 EH. & EH. 685 ; 
30 L. J. Q. B. 212; 31. T. 810; 7 Jur. N.S. 878 ; 
121 KH. R. 600. 

Sepa :—Refd. Osborne to Rowlett (1880), 13 Ch. D. 


3960. ——.]}—-Re MILLICHAMP, 
BULLOCK (1887), 3 T. Tu. R. 619. 

3961. Sale by trustee in bankruptcy.]— 
Where a sale of a bkpt.’s estate has been fraudu- 
lently made at an undervalue by the trustee the 
ct. may in licu of setting aside the sale, give 
damages against the persons liable for the breach 
of trust.—/te GALLARD, Ha p. GALLARD, [1897] 
2Q.B.8; 667. J. Q. B. 484; 76 L. T. 3827; 45 
W. R. 556; 13 T. L. R. 316; 41 Sol. Jo. 407; 
4 Mans, 52. 

Depreciatory conditions.|—Scc Part V., Sect. 7, 
sub-sect. 2, G. (d), ante. 

3962. Sale in accordance with terms of power— 
But prejudicial to beneficiaries.]|—Circumstances 
in which the exercise of a power of sale, although 
not inconsistent with the terms in which the power 
ee would notwithstanding be a breach of 

rust. 

The trustees cannot justify the sale which it is 
the object of this suit to prevent unless the sale 
was determined upon as the cause most for the 
benefit of the [cestwis que trust] (WIGRAM, V.-C.).— 
MARSHALL v. SLADDEN (1849), 7 Ifare, 428; 19 
J, J. Ch. 573 14 Jur. 106; 68 E.R. 177. 
Annotations: -Refd. Barnes v. Addy (1873), 28 L. T. 398. 

Mentd. Reynell v. Sprye (1849), 8 Hare, 222; A.-G. v. 

Chosterfield. (1854), 18 Beav. 596; Barker v._ Loader 

(1872), L. R. 16 Eq. 49; Weise v. Wardle (1874), L. RR. 19 

Kq. 171; Tabor v. Cunningham (1875), 24 W. Rh. 153. 

3963. Condition for personal benefit of trustee.]— 
In July, 1884, P., who was entitled in fee to a 
beerhouse at B., as trustee, agreed to sell the same 
to pltfs., but he declined to complete the purchase, 
& pltfs. threatened him with legal proceedings. 
Subsequently fresh negotiations were entered into 
for the purchase of the property, & on Dec. 20 
LP. authorised his solr. to sell to pltfs. for £1,000 
on condition that they relinquished any right of 
action they might have against him. At that 
time £1,000 was the best price obtainable for the 
property. Pltfs.’ solrs. were authorised to make 
a contract for pltfs. On Dec. 24, P.’s solr. wrote 
to pltfs.’ solrs., ‘‘I now send you for approval 
draft contract containing the terms on which P. 
is willing to sell this property to your clients. 
My client declines to produce an earlier title than 
that stated in the commencement of the title 
in the draft contract.’’ The draft contract con- 
tained stipulations as to payment of price & com- 
mencement of title, but it contained no provision 
as to the relinquishment of any right of action. 
The contract was shortly after returned by pltfs.’ 
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3960 i. Sale at undervalue.} —COUCH U. 
WESTERN T’RuaT Co., [1925] 3 D. L. R. 
1117; [1925] 2 W. W. RR. 678.—CAN. 

3960 ii. ———.]—Negligence by trus- 
tees in relation to a sale resulting in a 
sale of trust pro, at a greatly less 
price than otherwise would have been 
obtained is a breach of trust.—ToKo 
RETHANA Uv. MooRE (1890), 8 N. Z. 
li. R. 315.—-N.Z. 

h. Contracting to sell trust estate at 
future date.}—It is a breach of trust 
for trustees with a power of sale to 
enter into a contract binding them or 


GOODALE Uv. 
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propos 
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solrs. approved. Upon P.’s refusal to complete, 
pltfs. brought an action against him for specific 
performance :—Held: there was no concluded 
agreement between the parties; the draft contract 
was not in accordance with the authority given to 
P.’s solr. Qu.: whether an agreement in accord- 
ance with such authority would have been a breach 
of trust.— BUSHELL v. Pocock (1885), 53 L. 'T. 860. 

8964. Sale of annuity.|—Ivie v. Ivre (1738), 1 
Atk. 429; 26 E. R. 274, L. C. 


SUB-sECT. 8.— RELEASES AND COMPROMISES. 

3965. When amounting to breach of trust— 
Release—Securities.|—Joint exors. in trust for an 
infant ; one of them broke his trust in scaling a 
release, by which the infant lost £600. Decreed 
that the release should be set aside & that the 
£600 should be made good to the estate of the 
infant, either by him to whom the release was given 
or by the trustee.—JENNINGS v. GORGES (1679), 
Cas. temp. Finch, 428; 23 KE. R. 2338. 

3966. ———- ——- ——_.]—A trustee in a recognis- 
ance releases it without any consideration. 
Decreed to pay the principal & interest not 
exceeding the penalty.—J&EVON v. Busy (1685), L 
Vern. 342; 23 Th. BR. 508, Ti. C. 

Annotation :—Refd. Goodright d. Hoole v. Sales (1767), 2 

Wils. 329. 

3967. .|—A general release, given by 
«u trustee in fraud of his trust, is void.—MANNING 
v. Cox (1823), 7 Moore, C. P. 617; 1L. J. O. S. 
C. P. 36. 

3968. Compromise.|—An exor. cannot 
compromise a debt due from himself to the estate. 
Such a transaction will be treated as a breach of 
trust, without inquiring whether or not it is bene- 
ficial to the estate.—Dr CorDOvVA v. DE CORDOVA 
(1879), 4 App. Cas. 692; 41 L. T. 43; 28 W. KR. 














105, P. C. 
3969. —~-- Necessity for negligence.|— 
‘Testator whose assets consisted of heritable 


& personal property used in his business by 
trust disposition & settlement disinherited thie 
children oi his first marriage & his daughter 
by his second marriage, leaving them nothing 
whatever, & directed his trustees to pay to his 
wife an annuity of £300 per annum during her 
hife, & an annuity of £200 to his son J. & H. his 
wife during their lives, & to convey to his son G. 
the whole residue of his estate, ‘‘ but always with 
®& under the burden of the liferent to my wife of 
my properties in Glasgow & Girvan & also under 
burden of the payment of the annuities to my wife 
& to my son & his wife.” The disinherited 
children, upon the death of testator, threatened to 
take legal proceedings to set aside his disposition 
on the ground of want of capacity & undue 
influence, & also claimed to recover their legitim 
share of his assets. The trustees, one of whom 
was applt., acting on the advice of a law agent of 
high standing & acknowledged character in the 
profession, compromised the claims, & borrowed 
the sum required to carry out the compromise on 
the security of the heritable estate. They also 
allowed the son G. to take possession of the 
business without making the annuities to the son 
J. & his wife primary real burdens on the heritable 
subjects. After a few years the busincss failed, 
& there was not sufficient to pay the annuitants :— 


their successors to sell the trust pro- 
perty at a future date at a price 
resently fixed without exercising any 
udgment at that date whether the AUS. 
sale would then be beneficial to the 


cestuis que trust—HRe STEPHENSON’R 
SrrrLtep Estates (1906), 6 8S. R. N. 
Ss. Ww. 420 ; 23 N. S. Ww. Ww. N. 153. otcae 


k. Sale to cestui que 


957 


Held: applt. was not liable for breach of trust, for 
there was no proof that he & his co-trustees in 
agreeing to & carrying out the compromise had 
been guilty of negligence.—EATON v. BUCHANAN, 
[1911] A. C. 253. 


SuB-SEcT. 9.—DESTRUCTION OF REMAINDERS. 
38970. When amounting to breach of trust.]— 
aoe Moore (1607), Moore, K. B. 806; 72 EB. R. 
aS; 
Aan :—Refd. Re Sheppard’s Trusts (1862), 31 L. J. Ch. 


3971. -.}—DAvVIS v. WELD (1683), 2 Cas. in 
Ch. 144; 22 H.R. 886 3; sub nom. Davies v. WELD, 
1 Vern. 181; 1 Eq. Cas. Abr. 386. 

Annotation :—Consd. Moody v. Walters (1809), 16 Ves. 283. 

3972. .}—TIppIna v. Praagot (1711), Gilb. 
Ch. 34; 1 Kq. Cas. Abr. 385; 25 E.R. 25, L. C. 
Annotations :—Refd. Manscll v. Manskell (1732), Cas. temp. 

Talb. 252; Garth v. Cotton (1753), Dick. 183; Barnard 


v. Large (1781), 1 Bro. C. C. 5343; Moody v. Walters 
(1809), 16 Ves. 283. 


3973. -|—Trustees in a will, to support 
contingent remainders, join with the tenant for 
life in a conveyance, whereby the contingent 
remainders are destroyed before they come in 
esse; this is a plain breach of trust, & whoever 
claims under such conveyance, having notice of 
the trust, shall be liable to make good the estates.— 
GORGES v. PYE (1712), 7 Bro. Parl. Cas. 2213 
3 E.R. 144, HW. L.; affy. S. C. sub nom. Py v. 
GORGE (1710), 1 P. Wms. 128. 

Annotations :-—Reld. 'Thornby_ v. Fleetwood (1720), 1 Stra. 
318; Mansell v. Mansel] (1732), 2 P. Wms. 678; Garth 
v. Cotton (1753), 3 Atk. 751; Barnard v. large (1781), 1 
Bro. C. C. 534; Moody v. Walters (1809), 16 Ves. 283. 
3974. —~--..—Marriage settlement on the hus- 

band for ninety-nine years, if he so Jong lived, 

remainder to trustees to preserve contingent 
remainders, remainder to the heirs of the body 
of the husband by the wife, remainder to the heirs 

of the husband. There is issue two sons & a 

daughter. Husband & trustees with the eldest 

son, join in a fine; itis a good bar & no breach of 
trust, the eldest son joining. Tenant in tail 
joining with the trustees for preserving contingent 
remainders prevents any breach of trust.—HELmb 

v. OSBORNE (1717), 2 Vern. 754; 23 I. R. 1098 ; 

sub nom. ELSE v. OSBORN, ] P. Wins. 387, L. C. 

Annotations :—Consd. Manscll v. Mansell (1732), 2 P. Wms. 
678; Parkhurst v. Smitb (1741), Willes, 327; Moody v. 
Walters (1809), 16 Ves. 283. Refd. Smith d. Dormer v. 
Parkhouse (1740), 7 Mod. Rep. 366; Barnard v. Large 
(17 aay 1 Bro. C. C. 6343; Doe d. Comberbach v. Perryn 
(1789), 3 Torin Rep. 484; Doe d. Winter v. Verratt, 
Doe d. Viney v. Perratt, Goodtitle d. Slade v. VPerratt 
(1826),5 B. & C. 48. 

3975. ——-.]—Trustees for supporting contingent 
remainders joining to destroy them, guilty of a 
breach of trust, & no diversity whether the settle- 
ment be voluntary, or for a valuable consideration, 
or by will only.—MANSELL v. MANSELL (1732), 
Cas. tenvp. Talbot, 252; 2 DP. Wms. 678; 2 
Barn. K. B. 187; 2 Eq. Cas. Abr. 748; 24 E.R. 
918, L. C. 

Annotations :—Consd. Savage v. Taylor (1736), Cas. femp. 
Talb. 234. Refd. Symance v. Tattam (1737), 1 Atk. 613; 
Gartb v. Cotton (1753), 3 Atk. 751; Lanficldo d. Banton 
v. Hodges (1773), Lofft. 230; Barnard ». a (1780), 
Amb. 773; Moody v. Walters (1809), 16 Vos. 283. 

3976. J}—This ct. will not compel trustees 
to join in a sale, which will not only destroy con- 
tingent remainders, but all the uses in a marriage 














provements by cestui que trust—-Allow- 
ance for.)- PEGLEY v. Woops (1867), 
14 Gr. 47.--CAN, 

1. Sale without authority.}—ADAMB v. 
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Sect. 1.—What constitutes : Sub-sects.0&10. Sect. 
2: Sub-sect. 1.] 


settlement, for they are guilty of a breach of trust, 

in joining to destroy contingent remainders, 

whether the settlement be voluntary, for a valuable 
consideration, or by will.—SyMANCE v. TATTAM 

(1737), 1 Atk. 613; 26 E. R. 385, L. C. 

Annolation :—Dbtd. Moody v. Waltcrs (1809), 16 Vos. 283. 
3977. .|—Trustees to preserve contingent 

remainders joining in a recovery held with reference 

to the circumstances & occasion no breach of trust. 

—Moony v. WALTERS (1809), 16 Ves. 283; 33 

EK. R. 992, L. C. 

Annotations :-—Refd. Biscoe v. Perkins (1813), 1 Ves. & B. 
485; Doe d. Leos v. Ford (1853), 2 Kk. & B. 970. Mentd. 
Pyike vw. Waddingham (1852), 16 Hare, 1; Collard v. 
peinnsen (1853), 4 De G. M. & GQ, 224; Bull v. Hutchons 
(1863), 8 L. T. 716. 

3978. -|—Testator devised real estates to 
trustees & their heirs, during the life of his brother 
& until payment of his debts & legacies to apply 
the rents in payment of such debts & legacies, & 
then to pay them to his brother for life, &, after 
the decease of his brother & such payment he 
devised the estate to the heirs of the body of his 
brother, & in default to his own right heirs :— 
Held: the trustees having conveyed to the brother 
the legal estate for his life & he having suffered 
a@ recovery, the heirs of the body were not barred, 
because the legal estate to the brother for life & 
the legal remainder to the heirs of his body had 
become vested by different instruments, & also 
because it was the duty of the trustees to preserve 
the contingent estates, & that it was therefore 
a breach of trust in them to convey the legal 
estate to the brother.—CoLLIER v. MCBEAN (1865), 
34 Beav. 426; 6 New Rep. 192: 34 L. J. Ch. 555 ; 
12 L. T. 790; 11 Jur. N.S. 592; 13 W. ht. 766; 
a aoe ; affd. on other grounds, 1 Ch. App. 


Annotations :—Refd, Collier v. Walters (1873), L. R17 Iq. 
252, Mentd. Beioley 7. Carter (1869), 4 Ch. App. 230. 








ee eee 





SuB-secr. 10.—OTHER PARTICULAR BREACHES. 


3979. Whether equitable waste.] — Equitable 
waste is a breach of trust, & the assets of testator are 
answerable for such breach of trust.—-ORMONDE 
(MARQUIS) v. KYNERSLEY (1820), 5 Madd. 369; 
56 EB. R. 936. 

Annotations :-—N.F, Kingham v. Lee (1846), 15 Sim. 396. 

Consd. Powys v. Blugrave (1854), Kay, 495. 

3980. —--—.}—A lady, tenant for life of an estate, 
subject to a condition not to commit waste, 
married; &, during the coverture, her husband 
cut & sold timber on the estate : —Held: the con- 
dition was not in the nature of a trust, &, conse- 
quently, neither the wife nor her estate, but the 
husband alone, was answerable for the waste.— 
KINGHAM v. Ler (1846), 15 Sim. 396; 161. J. Ch. 
49; §L. T. O.S. 359; 11 Jur. 4; 60 EF. R. 673. 
Annotation :—Consd. Powys v. Blagrave (1854), Kay, 495. 

3981. Appointment of sole trustee—Two trustees 
required by settlement.|—Where by the terms of a 
settlement it appears to be the intention of the 
parties that there should at all times be two trustees 
of the property comprised in the settlement, the 
PART VII. SECT. 1, SUB-SECT. 10. 

m. Bringing property under Real 
Property Act.|-—Where trustees under 
@ will sell land which they have no 
power to sell & on discovering thar 
disability obtain a reconveyance, they 
cannot be charged with wilful default, 
although the land so improperly sold 
& obtained back again has in the 


ineantime been brought under Real 
Property Act.—Sr. Grorar v. Bur- 


who lease a pro 


NEST (1871), 5 S. AY L. R. 77.—AUS. 
n. Arrongemcnt utth lessee to enter 
into possession.|—Trustecs of a will 
ity to a lessee, who, 
while the Jease js still subsisting, they 
think may not be able to pay his 
rent, eannot be said to act in breach 
of trust by entering into 
of the property by agreemen 
lessee, if they have an honest, belief 
that it is for the benefit of the trust, 


TRUSTS AND TRUSTEES. 


appointment of a single trustee in the place of two 
original trustees, & the transfer by them of the 
trust property to such single trustee, is a breach 
of trust, & the original trustees are responsible 
accordingly. HULME v. HULME (1833), 2 My. & K. 
682; 39 E.R. 1105. 

3982. Unnecessary deposit with bankers.) — 
Testator died in Mar. 1823, & in Jan. 1824 & Jan. 
1825, the exors. & trustees deposited pee of the 
assets in the hands of bankers, on their notes 
carrying interest ; the bankers failed in Nov. 1825, 
& no necessity having been shown for such deposit, 
the trustees were held personally responsible for 
the loss.— DARKE v, MARTYN (1839), 1 Beav. 525 ; 


48 lk. R. 1044, 
Annan :-— Distd. Wilks v. Groom (1856), 25 L. J, Ch. 


3983. Advance of trust fund by one trustee to 
another.|—Advance by one trustee to another of 
trust fund. Bond void at law in what manner 
available in equity. Release of surety where con- 
ditions have not been complied with. 

M. being suddenly called upon to pay a sum 
of inoney, applies to W.,an aged female, by letter, 
to join him in a bond to secure that amount, 
promising to save her harmless. A few days after- 
wards M. with his son, C., called upon W. & pre- 
vailed upon her to execute a bond for £10,000, 
leaving blanks for the obligee’s name & rate of 
interest ; which was done without the knowledge 
of her solr. M. & S. were trustees of the marriage 
settlement of B. & his wife, & it was proposed by 
S. to B. that a sufficient quantity of stock standing 
in the names of M. & S. forming part of the settle 
property, should be sold out to meet the demand ; 
B. consented, on condition that S. should secure 
the amount by obtaining a mtge. in the names of 
S. & M. The stock was sold out with the consent 
of B. & wife, & the blanks of the bond were then 
filled up by inserting the name of B. as obligee, 
& the rate of interest, but no mtge. was taken by S. 
B. died in 1841, having appointed S. with two 
others, his exors., who proved his will, & con- 
ceiving b.’s estate bound to M. & S. as trustees of 
the settlement, paid the debt which they supposed 
due, & then filed their bill against W. as surety to 
the bond, & M. as the principal:—Held:; the 
trustees had committed a breach of trust in advanc- 
ing the money to one of themselves without taking 
proper security.—SQuIRE v. Wurirron (1844), 1 
H. L. Cas. 342, n.; 3L. T. O.S. 238; 9 E.R. 789 ; 
affd. on other grounds (1848), 1 H. L. Cas. 333, 


H. L. 
Annotation :—Mentd. Hambro v. Hull & London Fire Insce. 
(1858), 28 L. J. Ex. 62. 


3984. Assignment of wife’s property subject to 
restraint on anticipation.]—-R., by deed, assigned 
property in Scotland to B., as trustee, with a 
direction to pay to his sister R., a married woman, 
during her life, the nett income of the property, 
or such part of it as he might deem necessary for 
the support of her & her family; & he thereby 
declared the provision for R. to be purely ali- 
mentary, & exclusive of the marital right of her 
then or any future husband, & that it should not 
be assignable, or subject to any deed which either 
she or such husband might grant in relation thereto, 








although there may be no express 
power under the will to make arrange- 
ments with lessees or to accept sur- 
renders of leaseos.—UMPHELBY v. GREY 
(1898), 24 V. L. R. 979.— AUS. 

o. Investing trust moneys outside 
State.}—-It is not ner se a broach of 
trust for Victorian trustees to invest 
trust moneys out of Victoria, there 
being nothing in the  tnstrument 
creating the trust to forbid their 


ossession 
with the 
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or debts which they might contract. 
were made by A. to the husband of R. for the 
support of his family, & on other accounts, to 
secure the repayment of which B., with R.’s 
consent, executed to A. a deed of assignation of 
her interest in the trust property, reserving £60 per 
annum for aliment to HK. & her family :—Held: 
the execution of the deed of assignation was 
ultra vires of B., & a breach of trust on his part, & 
the deed was wholly invalid as against R.— 
RENNIE v. RITCHIE (1845), 12 Cl. & Fin. 204; 8 
K. R. 1379; sub nom. Rircuiz v. RENNi1g, 9 Jur. 
435, H. L. 

Annotations :--Refd. Hood Barrs v. Heriot, [1896] A. C. 

174: Re Rush, Warre v. Rush, [1922] 1 Ch. 302. 

8985. Denial of status of cestul que trust.]—- 
Where trustees, upon some doubts entertained by 
themselves as to the sfatus of a person claiming a 
sum, part of the fund in their eas, refused to 
pay him, & the status was afterwards satisfactorily 
established, the trustees were ordered to pay the 
sum, with 6 per cent. thereon, the account to be 
taken with rests, & all the costs of the suit. 

A breach of trust, of the grossest description, 
has been established against all the parties (KNIGHT 
Bruce, V.-C.).—-HurcHins v. HUTCHINS (1851), 17 
L. T. O. S. 196; 15 Jur. 869. 

3986. Refusal to pay sum due to cestui que 
trust—-No specific appropriation.|-——An action on 
the case for breach of duty is not maintainable by 
a cestuis que trust against his trustee, where the 
only breach complained of is the non-payment of 
money which the trustec holds, as such, to be paid 
by him to the cestui que trust, but which he has not 
specifically appropriated for that purpose.-— 
EDWARDS v. LOWNDES (1852), 1 Kk. & B. dl; 22 
L.J.Q. B. 104; 20 L. T. 0.8. 154; 17 J. P. 213; 
17 Jur. 412; 118 K. R. 367, 

Annotations :-— Reid. R. rv. Balby & Worksop Turnpike Road 


Trustees (1853), 22 1.. J. Q. 3.164: Sansom v. St. Leonard, 
Shoreditch (1869), lL. i. 4. bP. 654. 


3987. Payment of money to cestui que trust -— 
Settlement made in anticipation of marriage— 
Marriage not celebrated.|-—A jfeme sole, in con- 
templation of a marriage with T., vested personal 
property in trustees, upon trust for the sole benefit 
of herself, her exors., etc., until her marriage, if 
any, with subsequent trusts for her issue. She 
never married 'T’., but before her marriage with M. 
the trustces handed over to her a part of the 
fund :—Held: the trusts were to arise on any 
marriage ; & the trustees had committed a breach 
of trust for which they were answerable.— 
M‘DONNELL v. HESILRIGE (1852), 16 Beav. 316 ; 
22 LJ. Oh. 842; 20 L. T. O. S. 164; 16 Jur. 
1148; 5) EK. R. 812; sub nom. MAcDoneERL v. 
HESILRIGE, 1 W. Kt. 71. 

3088. Assignment of trust fund arising from 
irrevocable voluntary settlement.|}— A. by a 
voluntary deed assigned a mtge. debt & securities 
to 1. upon trust for A. for life, remainder upon 
trusts in favour of L. & her children. She after- 
wards assumed to cancel & revoke this deed, & 
to assign the property therein comprised upon trust 
for the sole use & benefit of K. Previously to 


doing so.— Ie Gipson, [1922] V. 1. . 19.— IND. 
715,.—AUS. t. - 
. Inducimy co-trustces to comanit 3 Dr. 
technical breach of trust.) -ScoTi- 
HLLIOI’ ». HAT“ZIC PRAIRIE Co., LIv. 
(1913), 18 B. C. RR. 668.— CAN. 

q. Lending without — security.) — 
MaQ@uIRE v. MaGorRE & TORONTO 
GENERAL TRUSTS CORPN. (1921), 50 
Oo. L. R. 162.—CAN. 

xr. Mixing trust property with own 
property.) — Re Cowir’s VPRTITION 
(1880), I. L. R. G6 Cale. 70; 7. L. &. 


Ka. 9; 


for 


Advances | 


— .]~ACTIISON v. Fark (1813), 

War. 512.—IR. 

a. Failure to register trust deed.j—- 
A tiustce may, in special cucumstances, 
be held responsible for the non-rcgis- 
tration of the decd creating the trust.--- 
MACNAMARA v CARKY (3867), 1 T. Kt. 
18 Ir. Jur. 293.— IR. 

b. Fund ift undcr control of solieci- 
for.}—Where a solr., in whose hands 
moneys have been placed by trustees 
{fnvestment at his discretion, 
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the marriage of EK. with her present husband P. 
the property in question was made the subject of 
settlement. Upon a bill filed by L. & her children 
to have the trusts of the salintary settlement 
carried into execution :—Held: P. was liable to 
make good the trust fund under the voluntary 
deed, in assigning which E. had been guilty of a 
breach of trust.—LANHAM v. Pure (1857), 29 
L, 'T. O. S. 1713 3 Jur. N.S. 704; 5 W. R, 540, 
LC &L. JS. 

3989. Improper exercise of discretion—Discre- 
tionary power of advancement.|—-lestator by his 
will left all his property to trustees to stand 
possessed of the income thereof m trust for his 
two daughters in equal shares, & upon certain 
other trusts after their death. There were trusts 
for their maintenance up to the age of twenty-one, 
& after attaining that age they were to be paid the 
income for their separate use & not by way of 
anticipation. The trustees were further em- 
powered ‘‘ to apply in or towards the advancement 
in life of cach daughter a bum not exceeding £500 
of her presumptive share,” & they were to be ‘* the 
bole judges of the advisability of such payment & 
of what the term ‘ advancement in life’ might 
signify.”’ After the daughters had cach attained 
the age of twenty-one, ther respective shares 
having in consequencc become vested, & the 
younger daughter had married, the trustees, at 
their request, paid to them two suins of money, 
under the power of advancement above set out, 
which thev handed to the husband of the married 
daughter, to be used by him for the purposes of his 
business, & he, with their consent. paid these two 
sums over to one of the trustees to whom he owed 
money in respect of his business :~-/Zeld: even 
assuming the trustees to be empowered to make 
such a payment at a time when the shares were 
actually vested, notwithstanding the use of the 
words ‘“‘ presumptive share ”’ in the advancement 
clause, the payment was not inade bond fide for 
the advancement in life of the daughters, & the 
{rustees in making it were guilty of a breach of 
trust. —-MOLYNEUX vu. FLETCinen, [1808] 1 Q. B. 
648; 671. J. Q. B. 39023 751. T. Lil; 46 W. RR. 
5763; 14 T. 1. R. 2115 42 Sol. Jo. 204. 

3990. Bringing up children in tmmoral home 
—Trust to maintain, educate, & bring up.|—A 
trustee who, in pursuance of a trust to maintain, 
educate, & bring up infants, brings them up in an 
immoral home, commits a breach of trust,—Jte 
Q., [1899] 1 Ch. 719; 68 L. J. Ch. 38745 80 L. T. 
470; 47 W. R. 401. 

$991. Failure to deduct income tax from annuity.| 
—Pe Suane, Rickett v. Rickrerr, No, 4081, post. 


Sect. 2.—LIABILITY FOR BREACH OF TRUST. 
Sup-sEcr. 1.—IN GENERAL. 

3992. General rule—All parties to breach of 
trust equally liable.|-~Kvery person who acquires 
personal assets by a breach of trust... . is 
responsible to those who are entitled under the 


nisappropriates part of the fund, the 
tiustees ae guilty of a breach of 
trust, & wut replace the fund.— 
BayLEy & TATE vo. MARSHALL (1884), 
2 N. Zn La R. . As 277.-- N.Z. 


c. Authority to one trustee to draw 
chuques.}—An authority given to a 
bank by trustces to honour the choques 
of any one of them on the trust funds 
lb a breach of trust, & is not the less 
s0 where the countersignature of a 
clerk is required.---VHARAZYN v,. Mason 
(1887), i) e Z. L. Rh, 386 (S, C.).—N.Z. 
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will, if he is a party to the breach of trust (LezAcH, 
V.-C.).— KEANE v. ROBARTS (1819), 4 Madd. 332 ; 
56 E. R. 728. 


innotations :-—Consd. Re Blundcll, Blundell v. Blundell 

1888), 40 Ch. D. 370. Refd. Wilson v. Moore (1834), 1 
y. & K. 337; Fyler v. Fyler (1841), 6 Jur. 1873; A.-G. 

v. Chesterfield creo) 18 Beav. 596; Gray v. Johnston 

(1868), L. R. 3 H. L. 13 Coleman v. Bucks & Oxon Union 

Bank, [1897] 2 Ch. 243. Mentd. Russell v. Plaice (1854), 

18 Beav. 21. 

3993. .|—There is no primary lia- 
bility in respect of breaches of trust, all parties 
to a breach of trust being equally liable; & it is 
no objection to a suit brought by partics seeking 
relief against a breach of trust, that one of defts. 
against whom no relief is prayed, may have been a 
party to such breach of trust.—WILSON v. MOORE 
(1833), IMy. & K.126; 30K. R. 629; affd. (1834), 
1My. & K. 337, L. C. 

Annotations :—Apld. Gray v. Lewis (1869), L. RR. 8 Eq. 526. 
Consd. Child v. ‘1horley (1880), 16 Ch. D. 151. Apld. 
Cowper v. Stoneham (1893), 68 L. 1.18. Refd. Fairhe v. 
Hartwell (1839), 3 Jur. 791; Fylerv. Kyler (1841), 3 Beav. 
550; Pannell v. Hurley (1845), 2 Coll. 241; Collinson v. 
Lister (1855), 20 Beav. 356; Rolfe v. Gregory (1863), 9 
L. I’. 250; Macbryde v. Kykyn (1871), 24 L. T. 461; 
Foxton v. Manchester & Liverpool] District Banking Co. 

1881), 44 L. T. 4063; Blyth v. Fladgate, Morgan v. Blyth, 

smith ». Blyth, [1891) 1 Ch. 337; Soar v. Ashwell, [1893] 

2Q.B. 390; Mara v. Browne (1895), 73 L. 7. 638. Mentd. 

Bank of Hengal v. agan (1849), 5 Moo. Ind. App. 27; 

Piercy vw. Fynney (1871), L. R. 12 Kq. 69. 


3994. -|—The rules of this ct. are 
perfectly well settled & are the rules of honesty & 
fair dealing that no party to an illegal or fraudulent 
contract can derive any benefit from it, & that all 
persons who obtain possession of trust funds with 
a knowledge that their title is derived from a 
breach of trust will be compelled to restore such 
trust funds (MAuLins, V.-C.).—GkRAY v. LEWIS 
(1869), L. R. 8 Eq. 526; 20 L. T. 282; 17 W. R. 
431; on appeal, sub nom. GRAY v. LEWIS, PARKER 
v. LEWIS (1873), 8 Ch. App. 1035, L. JJ. 
Annotations :-—Mentd. Robson v. Dodds, (1869), 38 L. J. Ch. 

é ; Re Disderi (1870), L. R. 11 Eq. 242; Hardy v. 

Metropolitan Land & Finance Co. (1871), L. TR. 12 Eq. 

386; British & Aierican Telegraph Co. vr. Albion Bank 

(1872), L. R. 7 Exch. 119; Laffitte v. Laffitte (1873), 42 

L. J. Ch. 7163 Menier v. Hooper’s Telegraph Works 

(1874), 43 L. J. Ch. 330; Plumer v. Gregory (1874), 

L. 1k. 18 Kq. 621; MacDougall v. Gardiner (1875), L. It. 

20 Kg. 383; Russell ». Wakeficld Waterworks Co. (1875), 

L. R. 20 Eq 474; Lloyd v. Dimmack (1577), 38 L. T. 

173; New Sombicro Phosphate Co. v. Erlanger (1877), 

46 Ju. J. Ch. 425; Mercantile Investment & Gencra] 

oe nye v. River Plato Trust Loan & Agency Co., [1894] 

Ul. UW e 

3995. Effect of remuneration on _ HMability.|— 
Semble: the liability of a trustee is not increased 
by the fact of his being remuncrated for his services. 
—JOBSON v, PALMER, [1893] 1 Ch. 71 ; 62 L. J. Ch. 
180; 68 L. T. 707; 41 W. R. 264; OT. L. R. 106 ; 
3 RR. 173. 

Annotation :—Consd. Shepherd v. Harris, [1905] 2 Ch. 310. 

3996. |—NATIONAL ‘TRUSTEES Co. OF 
AUSTRALASIA v. GENERAL FINANCE Co, OF AUSTRA- 
LASIA, No. 4360, post. 

8997. Nature of trust immaterial.|—Trustees 
lent trust moneys on a sccond mtge. of house 
property greatly out of repair, & the principal part 
was lost :—Held: they were liable as for a breach 
of trust, notwithstanding a trustee indemnity 
clause declaring they should not be liable for ‘the 
insufficiency or deficiency in value of any securities, 
except through their wilful default. 

In charging trustees for breaches of trust & the 
costs of suit, it is immaterial how the trust was 
created, & whether for valuable consideration, or 
by the voluntary gift of the trustces themselves.— 
aa BRERETON (1851), 15 Beav. 221; 651 
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SUB*SECT. 2.— TRUSTEES. 
See Sect. 3, post. 


SUB-SECT. 3J.—BENEFICIARIES, 
A. In General. 

3998. Liability to refund—Action against de- 
faulting cestui que trust.|—-Where one cestui que 
trust procures the trust money to be laid out 
improperly, & part of it is consequently lost, the 
other cestuis que trust are entitled, as against him, 
in a suit properly constituted for that purpose, 
to have their shares of the trust money made good 
out of his share of that which is ultimately 
recovered. But if the bill prays relief against the 
trustees only, the liability of the share of that 
cestui que trust cannot be enforced against him.— 
PHILLIPSON v. GATTY, GATTY v. PHILLIPSON (1850), 
2H. & Tw. 459; 47 E. R. 17638, L. C. 


Annotations :—Consd. Re Massingberd’s Setthmt., Clark v. 
Trelawney (1890), 63 L. T. 296. Refd. Norris v, Wright 
(1851), 11 Beav. 291. 


3999. ---— Action against trustee.}|—PrHLuiir- 
SON v. Garry, GATTY v. PHILLIPSON, No. 4495, post. 

Liability to indemnify trustee.|—Sce Part VII., 
Sect. 4, sub-sect. 9, post. 


B. Overpayment. 


4000. Whether beneficiary Hable to refund.|— 
Where trustees, under an erroneous view of the 
effect of a will, pay to parties money to which 
they are not entitled, this ct., in adiministering 
the estate, will compel a restitution & repayment, 
& will give a lien on the other interests of such 
parties under the will, even as against an assignec 
for valuable consideration.—DIBBS v. GOREN 
(1849), 11 Beav. 483; 50K. R. 904. 

Annotations :—Distd. Re Horne, Wilson v. Cox Sinclair, 

[1905] 1 Ch. 76. Consd. Re Robinson, McLaren v. Public 

Trustee, [1911] 1 Ch. 502. 


4001. ——-.]—BAYNARD v. WOOLLEY, WEARING 
v. BAYNARD, No. 4662, post. 

4002. J—An action brought in the Ch. 
Div. by one cestui que trust against another cestui 
que trust to recover money wrongly paid by the 
trustee to the latter under a common mistake of 
fact is in the nature of a common law action for 
money had & received, & the ct., acting on the 
analogy of Stat. Limitations, will hold the claim 
to be barred after the lapse of six years. 

The case would be different if the claim werc 
made in an action in which the ct. was administer- 
ing the trust estate. There, if there were assets 
to which the overpaid cestui que trust was entitled, 
the ¢t. would adjust the accounts as between the 
partics entitled, & lapse of time would be no bar. 

Where the ct. is administering the funds & 
adjusting the rights of the partics between them- 
selves in the ordinary course, if there are funds 
belonging to the person who has becn overpaid, 
the ct. may so adjust the rights as to rectify the 
overpayment (WARRINGTON, J.).—He ROBINSON, 
McLAREN v. PUBLIC TRUSTER, [1911] 1 Ch. 502 ; 
104 L. T. 331; 55 Sol. Jo. 2713; sub nom. Iie 
RoBINSON, MCLAREN v. RoBinsON, 80 L. J. Ch. 


381. 
J oom cks v. Roberts (1911), 
Al. do. rere neon, Pullen » Rivers, (1920) 1 Ch 

320; Re Mason (1928), 97 L. J. Ch. 321. 

4003. .|—Where the extrix. of the last 
surviving exor. of deceased testator had purported 
to appoint herself & others trustees of his will, 
which appointment was bad as to herself, but she 
had nevertheless acted as trustee & stipulated 
that she should have the sole control of the income 
& in effect her hand made the improper distribu- 
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tion whereby she benefited :—Held: one of the 
other trustees so appointed was not debarred, 
merely by being a party to the overpayment of 
the income which had constituted the improper 
distribution, from having a proper adjustment 
made in respect of such overpayment.—lve READ- 
ING, EDMONDS v. READING (1916), 60 Sol. Jo. 655. 

4004. ——— Overpayment retained out of future 
abate Rs exors. of a will wrongly paid the 
legacy duty payable in respect of the life interest 
in a settled legacy, bequeathed to special trustees, 
out of the capital of the settled legacy which, 
subject to the life interest, was to fall into residue 
& be held in trust for testator’s widow for life & 
after her death for his brother absolutely. The 
widow & brother were two of the exors., the 
remaining exor. being also one of the spccial 
trustees, both of whom were solrs. In accordance 
with the provisions of Legacy Duty Act, 1796 
(c. 52), the duty payable in respect of the life 
interest should have been retained & paid by the 
special trustees in equal yearly instalments out 
of the income during the first four years of the 
life tenancy. 

The amount of the settled legacy less settlement 
estate duty & legacy duty was paid to the special 
trustees, & after the lapse of seven years the 
special trustee who made the wrong payment of 
duty sought to make the tenant for life recoup out 
of the income of the settled legacy the legacy duty 
so paid out of capital :—Held: the crror must be 
rectified, & what had been overpaid to the tenant 
for life must, upon all proper adjustments being 
made, be retained out of future payments of her 
income.—Jie AINSWORTH, FINCH v. SMITH, [1915] 
2 Ch. 96; 84 L. J. Ch. 701; 113 L. T. 368; 31 
T. L. R. 392. 


Annotation :—Apld. Ie Musgrave, Machell v. Parry, [1916] 
2 Ch. 417. 


4005. Trustee —- beneficiary.}]—— Where a 
trustee, who was himsclf one of the beneficiaries, 
had inadvertently overpaid the other beneficiaries 
their shares of income, & died before any adjust- 
ment had been made :—Z/eld: the exors. of 
deceased trustee were not entitled to recover from 
the other beneficiaries the amounts so overpaid, 
or to have accrued or future income impounded 
till the shares were equalised, by reason of the fact 
that their testator himself was the person re- 
sponsible for the mistake that had been made.— 
Re HORNE, WILSON v. Cox SINCLAIR, [1905] 1 Ch. 
76; 740. J. Ch. 25; 92 1. JT. 263; 53 W. RR. 317. 


Annotations :—Distd. Re Ainsworth, Finch v. Smith, [1915] 
2 Ch. 96; Re Reading, Kdmonds v. Reading (1916), 60 
Sol. Jo. 655. Consd. Re Musgrave, Machel] v. Parry, 
[1916] 2 Ch. 417. Refd. Re Sharp, Rickett v. Rickett 
(1906), 75 L. J. Ch. 458. 


4006, -—— Bankruptcy—Liability of trustee 
in bankruptcy to refund.|—'l'cstator devised real 
estate to his nine children nominatim as tenants 
in common, giving a power to three of them to 
sell the whole to avoid the difficulties of partition. 
W., one of the three, conducted certain sales under 
the power, retained more than his share of the 
purchase-moneys, & went into liquidation. Further 
sales were effected, & out of the proceeds a further 
sum was paid to W.’s trustee in liquidation in 
respect of, & in excess of, his share :—Held: all 
purchase-moneys received by the trustees were 
impressed with a trust under the will, & W.’s 
equitable interest therein was liable to recoup the 
other beneficiaries ; & this being so, the payment 
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to his trustee in liquidation was made in mistake 
of law.—fe BRown, Dixon v. BRown (1886), 32 
Ch. D. 597; 55 L. J. Ch. 556; 54 L. T. 789. 


Annotations :-—Mentd. Re Griffiths Cycle Corpn., Dunlo 
Pneumatic T Co. v. Griffiths Cycle Corpn. (1901), 8 
L. T. 675; ells v. Wells, [1914] P. 157. 


4007. Payment to guardian as maintenance.]} 
—Trustee having, by mistake, paid to the mother 
of a child, interest on a legacy to the child, which 
was contingent, the ct. held it to have been paid 
to the mother as guardian of the child, for main- 
tenance, & would not permit the trustee to recover 
back the moneys so expended. WEBB v. BROOKES 
(1832), 1 L. J. Ch. 191. 





SuUB-8SECT. 4.—AGENTS. 
Sce Part V., Sect. 6, sub-sect. 2, D., ante. 


SuB-sEcT. 5.—BANKERS. 
See BANKERS, Vol. III., pp. 123, 124, 125, 178, 
179, 181-187, 273, Nos. 8, 18-21, 327, 329, 343- 
369, 853. 


eed 


SuUB-SECT. 6.—HUSBAND AND WIFE. 
See ExecutTors, Vol. XXIV., pp. 668, 669, 
Nos. 69538-6962 ; HusBanpD & WIFE, Vol. XXVII., 
p. 218, Nos. 1894-1809. 


SUB-SECT. 7.—PARTNERS. 

Liability for acts of partners.|—-Sce PARTNER: 
SHIP, Vol. XXXVI., pp. 876, 377, Nos. 533-539. 
After dissolution.]—Sce PARTNERSHIP, Vol. 
XXXVI., p. 514, No. 1826. 

Partnership between  solicitors.|—Sce 
Sonictrors, Vol. XLII., pp. 374, 375, 378, 380, 
Nos. 4236-4238, 4260, 4261, 4276. 

Liability of firm for acts of partners.|—Sce 
PARTNERSHIP, Vol. XXXVI., pp. 370, 371, Nos. 
470-476. 

Liability of estate of deceased partner.|—Sce 
PARTNERSHIP, Vol. XXXVI., pp. 386, 387, Nos. 
609-612. 

Liability of retired partner.|—-Sce PARTNERSHIP, 
Vol. XXXVI, p. 380, Nos. 567-570. 
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SUB-SECT. 8.—OTHER PERSONS. 

4008. Assignee.|—Both the trustee & the 
assignee are responsible to the cestui que trust for 
profits subsequent to an assignment in breach of 
trust.—VANDEBENDE v. LEVINGSTON (1674), 3 
Swan. 625; 36 E. R. 999. 

4009. Trust for sale—Embezzlement of 
proceeds.|—-Devise of real estate to trustees to 
sell, & pay debts & legacies generally. ‘Trustees 
sell, & embezzle part of the money. The pur- 
chasers not liable to the debts.—RoGERs v. 
SKILLICORNE (1753), Amb. 188; 27 I. R. 127, 
i Free 
Annlaton :—Refd. Robinson v. Lowater (1854), 17 Beav. 

592. 


4010. ——- Part of purchase-money 
unpaid.|—Trustees with a power to sell, & to 














PART VII. SECT. 2, SUB-SECT. 8. 


e. Purchaser of trust Adee with 
8. 


trustee & liable & must account in 


d. Executor separating trust funda | notice of breach of trusl.-—-Where a | the same manner as the person from 
’ urchaser of trust property, when whom he purchased. — MILLER _ »v. 
rom general assets.}—He MORSE’S ke acquires the estate, has notice | DRYSDALE (1900), 40 N. 8S. R. 256. 


@TATF (1998), 31 N. 8. R. (19 R. & G.) 
416.—CAN. 


J -——VOL,. XLII. 


of a breach of trust, he becomes a 


—CAN. 
Q <Q 
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invest the proceeds in Govt. or real securities, sold 

the estate, & received only part of the purchase- 

money, but executed a conveyance to the pur- 
chaser, on the back of which was indorsed a receipt 
for the whole sum, which was signed by them all. 

This deed & the other title deeds, they retained as 

a security for the unpaid purchase-money with 

interest, & they entered into a written agreement 

with the purchaser that the deeds should remain 
with them as such security, & that he should, 
if required, execute a proper mtge. This agree- 
ment was signed by the purchaser, & by the trustee 
in whose custody the deeds were placed. Fight 
years afterwards the purchaser paid the principal 
& interest of his aebe to this trustee, & received 
from him the deeds, including the conveyance 
with the receipt indorsed :—Held: by such pay- 
ment the purchaser did not discharge himself of 
his liability incurred by participation in the 
breach of trust, & the trustee who received the 
money having misapplied it & absconded, the 
purchaser was made to pay it over again.— WEBB 

a. Lepsam (1855), 1 K. & J. 385; 1 Jur. N.S. 

775; 69 FE. R. 508. 

«innotations :—Consd. Re Bellamy & Metropolitan Board of 
Works (1883), 24 Ch. D. 387. Refd. Re lower & Motro- 
politan Board of Works, Jte Flower & Same (1884), 27 
Ch. 1). 592. 

4011. Person procuring breach of trust—Loan.] 
-— FYLER v. FYLEkR, No. 4467, post. 

4012. Payment to wrong person—By pro- 
duction of forged marriage certificate.|—Trustees 
who paid over the trust fund to wrong persons, 
trusting to a marriage certificate which turned out 
to be a forgery, made responsible for so much of 
the trust fund as could not be recovered from 
those who had wrongfully received it. The 
father of the recipients, who had sent the forged 
certificate of his marriage to the trustees, was also 
made responsible for the money.—HAVES v. 
Hickson (1861), 30 Beav. 186; 5 L. T. 598; 7 
Jur. N. 8. 1207; 10 W. R. 29; 54 K. RR. 840. 
Annotations :— Refd. Hopgood v. Parkin (1870), L. R. 11 

Kq. 74; Sutton v. Wilders (1871), 25 L. T. 292. 

4013. Person conniving at breach of trust— 
Suppression of second marriage by wife—Know- 
ledge of husband./—A., a widow, was entitled for 
life to certain property, under a will which con- 
tained a condition that, should she marry again 
without consent of the trustees, the property 
should go over to her children. She did marry 
again, & until her death concealed her marriage 
from the trustees. On bill filed by the trustees 
after her death :—Held: her second husband, 
who knew of the condition in the will, was bound 
to refund that which the trustees had in ignorance 
of her marriage paid to her.— CHARLTON v. 

JOOMBES (1863), 4 Giff. 382; 8 L. T. 653; 9 

Jur. N.S. 904; 11 W. R. 1088; 66 E. RB. 754. 
4014. Debtor to trust estate—Payment to party 

other than trustees.|\—A., on her marriage, 

assigned a debt due to her from B. to three trustees, 
upon trust, when requested by her to call it in 

& invest it, & hold it in trust for A., her husband, 

& children. __B., with full notice but without such 

request, paid part of the money to the husband 

by order of the trustees, & other part to the 
trustees for the express purpose of being advanced 
to the husband in breach of trust. The money 
was lost :—ffeld: B., as well as the trustees, was 
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responsible for the breach of trust.—ANDREWS v. 
BOusFIELD (1847), 10 Beav. 511; 9 L. T. O. S. 
350; 50 EB. R. 678. 


Sect. 3.—LIABILITY OF TRUSTEES. 
SUB-SECT. 1.—NATURE OF LIABILITY, 
A. Civil Liability. 

(a) In General. 

4015. Personal liability of trustee.]|—Remedy 
for a breach of trust is personal, & money pro- 
duced thereby laid out on an estate in Ireland, 
cannot be specifically followed. The party’s 
assets were, however, marshalled in favour of the 
claim.—Cox v. BATEMAN (1715), 2 Ves. Sen. 19 ; 
28 E.R. 13, LC. 

Annotations :—Refd. Adey v. Arnold (1852), 2 De G. M. 
& G. 432; Holland v. Holland (1869), 4 Ch. App. 450, n. 
4016. .|—Breach of trust can fall only on 

the personal estate of a trustee.—VERNON v. 

Vawpry (1740), as reported in 2 Atk. 119; 26 

E. R. 474, 

Annotations :—Refd. fey v. Arnold (1852), 2 De GA. M. & G. 

a 


432; Holland v. Holland (1869), 4 Ch. App. 450, n. 
Mentd. Allfrey v. Allfrey (1849), 1 H. & Tw. 179. 


4017, .j|—R. advanced moncy to B. on the 
security of a memorandum by which B. declared 
himself to be a trustee for R. of the moneys to be 
received on a bill of exchange of which B. was the 
holder. B. represented that both the drawer & 
the acceptor were men of property, knowing at 
the time that they were insolvent & the bill was 
worthless :— Held: KR. could maintain a suit in 
equity to make B. personally liable for the amount 
of the advance.—RAMSHIRE v. BoLTon (1869), 
L. R. 8 Kg. 294; 388 L. J. Ch. 604; 21 7. T. 50; 
17 W. R. 986. 


Annotations :—Mentd. Hill v. Lane (1870), L. R. 11 Eq. 
215; Fonnelly v. Ranscelot (1871), 19 W. KR. 966. 


4018. Public trust.| — Certain of the 
trustees under an Act of Parliament for making a 
road, the fund provided by the Act being neither 
sufficient nor available for the object until the 
completion of the road, raise money on their 
personal credit to carry on the work, & afterwards 
bring an action against the other trustees who had 
attended any of the meetings for payment of an 
equal proportion each of the whole expense of the 
road, or at least for a proportion of the expense 
authorised at the meeting or meetings which they 
attended :—Held: the mere fact of presence at 
meetings did not constitute a prima facie ground 
of personal liability —Hicains v. LIVINGSTONE 
(1816), 4 Dow. 341; 3 BE. R. 1186, H. LL. 
Annotations :—Refd. Sprott v. Powell (1826), 3 Bing. 478 ; 

Parrott v. Kyre (1833), 3. J.C. P. 3; Wilson v. Goodman 

(1844), 4 Hare, 54, 

4019 Liability at common law.}]—MEGOD’s 
CASE (1586), Godb. 64; 78 E. R. 40. 

4020. .|—JEVvVoN v. BusH (1685), 1 Vern. 
842; 23 EK. 














R. 508, Ti. C. 
Annotation :—Refd. Goodright d. Hoole v. Sales (1767), 2 
Wils. 329. 


4021. .|—A trust is where there is such a 
confidence between parties that no action will lie, 
but is a case merely for the consideration of 
equity.—SturT v. MELLISH (1748), 2 Atk. 610; 
26 HE. R. 765, I... C. 

Annotation :—Retd. Wilson v. Bury (1880), 5 Q. B. D. 618. 

4022. .J—No action at law will lie against 
trustees, either by their cestui que trust, or, in case 
of his bkpcy., by the assignees of such cestur que 











PART Vit. SECT. 8, SUB-SEOCT. 1.—A. (a) 
40151. Personal liability of trustec.}—ZwicKER v. ZINK (1871), 8 N. 8. R. (2 G. & O.) 291.—CAN. 


4015 il. 





-}--ORR’s TRUBTEES v. ORR (1851), 1 Stuart, 159.—800T. 
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trust.——ALLEN v. IMLETT (1817), Holt, N. P. 641; 
171 E. R. 870, N. P. 

4023. .}— How is a trustee a debtor? Can 
he be sued at common law ?_ I do not see how he 
can be a ‘‘ debtor ’’ for the money he is fraudu- 
lently dealing with is, at law, his own money... . 
Notwithstanding the high authority of the state- 
ment that has been referred to, Sharp v. Jackson, 
No. 4030, post, I confess I do not understand it 
(Riesy, L.J.).— Re Lake, Ew p. DYER, as reported 
in, [1901] 1 K. B. 710, ©. A. 

Money had & received.|—-See CONTRACT, 


hee XII., pp. 540-642, 558, Nos. 4492-4500, 











—— Action by assignees of bankrupt.]— 
See BANKRUPTCY, Vol. V., p. 687, No. 6077. 
4024. Liability in equity.|—StTurr v. MELLISH, 
No. 4021, ante. 
hs -.|—RAMSHIRE v. Bouton, No. 4017, 
anié. 





(b) Relation between Trustee and cestui que trust. 
i. In General. 
4026. Whether debtor & creditor.|—BrRIDGES 
v. Naa (circa 1854), cited in 5 W. R. at 
Vinnotation :—N.F, Aloxander v. Foster (1856), 5 W. R. 33. 





4027. ———.]—ALEXANDER v. Foster, No. 4040, 
post. 
4028. |—A. cestui que trust is not a creditor 


of his trustee, nor is a trustee a creditor of his 

co-trustee (LINDLEY, L.J.).—Re GOLDSMID, Ex p. 

TAYLOR (1886), 18 Q. B. D. 205; 66L. J. Q. B. 

195; 85 W. R. 148, ©. A. 

Annotations :—Folld. Re Hutchinson, Kr g; Ball Geel) 35 
W. KR. 264. Apld. Pratt v. Inman (1889), 6 T. L. R. 91; 
New, Prance & Garrard’s Trustec v. Hunting, [1897] 2 
Q. B.19. Dbtd. Re Lake, Nz p. Dyer, [1901) 1 K. B. 710. 
(See (1901) 1 K. B. p. 715.) Refd. Sharp v. Jackson, 
[1899] A. C. 419; Re Warren, Hr p. Trustee, [1900] 2 
Q. B. 138; Re Blackpool Motor Car Co., Hamilton v. 
Blackpool Motor Car Co., [1901] 1 Ch. 77. Mentd. Re 

Hs, Hr p. Official Receiver (1888), 58 L. T. 871; Re 

Lane, Kr p. Gaze (1889), 23 Q. B. D. 74; Ie Blackburn, 

Buckley’s Case, (1899] 2 Ch. 725; Re Cohen, Er p. 

Trustee, [1924] 2 Ch. 615, 

4029. -|— Payments made previous to 
bkpcy. in restitution of a breach of trust by a 
person “‘ unable to pay his debts as they become 
due ”’? cannot be recovered by the trustee on the 
vround of fraudulent preference, since the relation 
of debtor & creditor has been held not to be 
created between co-trustees, or between a trustee 
& his cestui que trust, within the meaning of 
Bpkcy. Act, 1883 (c. 52), s. 48.—Re HUTCHINSON, 
Ez p. BALL (1887), 835 W. R. 264; 3 T. L. R. 324, 
Annotations :—Apld. New, Prance & Garrard’s Trusteo v. 

Hunting, {1807} 1 Q. B. 607. Refd. Re Lake, Ez p. Dyer, 

[1901] 1 K. B. 710. 

4030. .|—The relation of debtor & creditor 
exists between a trustee & his cestui que trust,— 
SHARP v. JACKSON, [1899] A. C. 419; 68 I. J. 
Q. B. 866; 80 L. T. 841; 15 T. Tu R. 4183 86 
Mans. 264, H. L.; affg. S. C. sub nom. NEw, 
PrRancze & GARRARD’S TRUSTEE v. HUNTING, 
[1897] 2 Q. B. 19, C. A. 

Annotations :—Distd. Re Blackpool Motor Car Co., Hamilton 
v. Blackpool Motor Car Co., {1901] 1 Ch. 77. Consd. Re 
Lake, Ex p. Dyer, {1901} 1 K. B. 710. Mentd. Hermoux 
vw. Harbord (1898), 14 T. L. R. 243; Re Blackburn, 
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Buckley’s Case, [1899] 2 Ch. 725: Re Vautin, Ha p: 
Saffery, (1900] $ Q. B. 325: Taylor v. London & County 
Ban Co., London & County venkine Ce v. Nixon, 
heal Ch. 231; Re Pidcock, Penny v. Pidcock (1907), 
51 Sol. Jo. 514; Wigan v. English Scottish Law Life 
Assce. Assoon., [1909] 1 Ch. 201; Re Cozens, Green v. 


Brisley, [1913] 2 Ch. 478; Radcliffe v. Abbey Road & 
St. John’s Wood Permanent Bldg. Soc., [1919] B. & O. R. 
84; Ke Cohen, Hz p. Trustee, [1924] 2 Ch. 615; Re 


Hoyle, Ez p. Trustee, [1924] B. & C. R. 22; He Drage, 
Palmer & Roberts v. Knight (1926), 134 L. T. 765. 
4031. .|—It must now be taken, after what 

Lorp Harspury said in the House of Lords in 

Sharp v. Jackson, No. 4030, ante, that as between 

trustee & cestui que trust there docs exist the 

relation of debtor & creditor (BUCKLEY, J.).— 

Re BLiackeooL Motor Car ©o., Lrp., HAMILTON 

v. BLACKPOOL MoTor Car Co., Lrnp., [1901] 1 Ch. 

773; 70. J. Ch. 61; 8 Mans. 193. 

Annotation :—Apld. Re Lake, Ex p. Dycr, [1901] 1 K. B. 
710. (See (1901] 1 K. B. p. 715.) 

4082. ——.]|—-Re Lakr, Fax p. Dyer, No. 4023, 
ante. 





ii, Nature of Debt Created. 

4033. Whether simple contract debt or specialty 
debt—General rule.|—(1) Asageneral proposition, 
it is clear that a breach of trust does not constitute 
a speciality debt (Lorp Str. Leonarps, C.). 

(2) Where there has been a deed declaring the 
trusts amounting to a covenant... & where 
there has been a debt by means of the trustee 
having money in his possession & applying it 
contrary to the manner in which under his hand 
he has covenanted to apply it, in such a case the 
liability has been held to be a speciality debt 
(Lorp Str. Ltonanps, C.).—ADEY v. ARNOLD 
(1852), 2 De G. M. & G. 482; 20 L. T. O. S. 17; 
16 Jur. 1123; 42 E.R. 940, L. C. 

Annotations :——As to (1) Refd. Brewe v. Cox (1855), 3 W. R. 

276. As to (2) Apld. Richardson v. Jenkins (1853), 1 

Drew. 477: Wynch v. Grant (1854), 2 Drew. 312 ; Isaacson 


v. Harwood, Brooke v. Harwoad (1868), 3 Ch. App. 225 
Holland v. Holland (1869), 4 Ch. App. 449. 


4034. Acknowledgment of trust money in 
deed.]—A. & LB. are trustees under a deed, by which 
neither of them is to answer for the other. A. 
receives a sum of money under the trust, & gives a 
writing under hand & seal acknowledging it, & 
that B. had received no part of it; A. never 
placed out the money, & dies; this writing is a 
specialty & good against the exor., but not against 
the heir ot A. he not being mentioned in it.— 
GIFFORD 2. MANLEY (1735), Cas. temp. Talb. 109 ; 
25 HE. RR. 689, T.. C. 

Annotations :—Apld. Brook v. Harwood, Isaacson v. Harwood 

(1868), 37 L. J. Ch. 209. Consd. Holland v. Holland 


(1869), 4 Ch. App. 450,n. Refd. Stone v. Van Heythuysen 
(1854), Kay, 721. : 
e@- 


4035. Deed poll.|—Testator 
queathed his personal estate to A., B. & C. his 
exors., in trust to invest two sums of £600 in their 
names for his daughters for life, &, after their 
deaths, for their children. A. & B. alone acted. 
A. paid the interest of the two sums to the 
daughters, but did not invest the principal. B. 
executed a mtge. to A. & C. for securing £1,300, 
part of testator’s estate possessed by him, & died. 
His exors. paid off the £1,300, & A. & C. joined in 
assigning the mtge. to them & in signing a receipt 
for the money. A. died having executed a deed 
poll, reciting that testator gave all his personal 














40241. Liability in equity. |}—Trustees 
& their representatives chargeable in 
equity for a breach of trust, though no 
benefit derived from it.—ADAIR v. 
Swaw (1803), 1 Soh. & Lef, 243.—IR. 


ft. Truatee barrister or solicitor — 
Whether liability increased.}—No in- 
creased Hability attaches to a trusteo 
from the fact of his being a barrister or 


40338 i. Whether sumple contract debt or 
specialty debt—CGeneral rulc.}—A cestut | e 
que trust claiming compensation for & | & 
breach of trust against the representa- 
tive of the trustee, can only come in as | IR. 


solicitor. -BENNETT v. BENNETT (1875), 
1V. L. R. 280.—AUS. 


PART VII. SECT, 8, SUB-SECT. 1.— 
A. (b) ii. 


a simple contract creditor.—KEARNAN 
v. KITZ-SIMON (1793), 3 Ridg. Parl. 
Rep. 1.—IR. 


4033 ii. .}~A claim founded 
on a breach of a trust created witbout 
specialty executed by the trustee is 
simple contract debt.—-BRERETON v, 
HvUTcHiInson (1854), 3 I. Ch. R. 861.— 


Q@Q@Q2 
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Sect. 3.— Liability of trustees : Sub-sect. 1, A. (b) it., 
(c) & (d), B. & C.J 


estate to A., B. & CU. upon certain trusts men- 
tioned in his will, & acknowledging that A. had 
received the whole £1,300, & that C. joined in the 
assignment & receipt for conformity only :—Held : 
under the deed poll, the cestuis que trust of the two 
sums of £600 were specialty creditors of A.— 
TURNER v. WARDLE, BARKER v. WARDLE (1834), 
7 Sim. 80; 58 EK. R. 767. 

Annotations ;—Retd, Re Hawksworth, Lovell v. She 


rwin 
1853), 2 W. R. 34; Richardson v. Jenkina (1853), 17 
ur. 446; Holland v. Holland (1869), 4 Ch. App. 450, n. 


4036. Mortgage to cestui que trust.|— 
A defaulting trustee, under a will, executed a deed 
under seal, whereby, after reciting that he held in 
his hands trust moncys to a certain amount, which 
he proposed to secure by a mtge. on his own estate, 
he conveyed certain property to the cestuis que 
trust by way of mtge. The deed contained a 
proviso for redemption & a power of sale, but no 
covenant to pay the mtge. debt or interest. The 
mtged. estate was insufficient to cover the debt :— 
Held: the deed did not convert the debt into a 
specialty debt.—Isaacson v. HARWooD, Brook 
v. HARWooD (1868), 3 Ch. App. 225; 37 L. J. Ch. 
at 18 L. T. 622; 32 J. P. 279; 16 W. R. 410, 


Annotations :—Refd. Holland v. Holland (1869), 4 Ch. App. 
419; Kidd v. Boone (1871), L. R. 12 Eq. 89. Mentd. 
Firth v. Slingsby (1888), 58 L. ‘I’. 481. 


4037, Clause of indemnity in settlement— 
Trustees only accountable for money received.|— 
A clause in a marriage settlement, ‘“‘ that the 
trustees should not be chargeable with or account- 
able for any money arising in execution of the 
trusts, but what the person or persons so to be 
accountable should actually receive,’? docs not 
bind the trustees as a covenant; but is a clause 
of indemnity, to take away that responsibility 
which each would be subject to for the acts of the 
others, were it not for this clause ; & only leaves 
each of them accountable for what he actually 
receives as for a simple contract debt.—BARTLETT 
oe (1785), 1 Term Rep. 42; 99 E. R. 
Annotations :—Refd. Wood v. Hardisty (1846), 2 Coll. 542; 


tee eo oe De mts & G. 432; Wynch v. 
nee 9 eee. .J.Ch. 834; Holland v. Holland (1869), 
4038. Declaration by trustee.|—ADEY v. 
ARNOLD, No. 4033, ante. 

4039, —-—- -]—(1) A trustee under a deed, 
the terms of which would amount to the creation 
of a contract, is not a specialty debtor if he has not 
executed the deed, although he has acted under it. 

(2) The words ‘‘ covenant or agree” are not 
necessary in a trust deed to constitute a specialty 
contract. <A declaration by the trustee that he 
will stand possessed on certain trusts, etc., is 
sufficicnt.—RiculARDSON v. JENKINS (1853), 1 
Drew. 477; 17 Jur. 446; 61 E. R. 534; sub nom. 
JENKINS v. ROBERTSON, 1 Eq. Rep. 123 ;22 L. J. Ch. 
$74; 23 L. T. O. S. 203: 1 W. R. 298. 
a4 elation :~—Refd. Holland v. Holland (1869), 4 Ch. App. 


_ 4040. —— -]|—Trust property being vested 
in three trustees, a part of which is outstanding 




















40421. —— Trust created by , 
JAMESON v. FARRER (1841), 3 I. Eq. R. 
3146.—IR. trust moneys :—Held: 








4042 il. .—-N., reciting trust wasa 
that he was entitled to a simple con- 

tract_debt duc to him by his sons, A., 
B., C., & D., who were partners 

trade, assigned it to A. B., upon 4044 i. 
trust, if they should think fit, to call 
in the same, invest it on good & solvent 
security, & hold same upon certain 





duty arisin 


deed.J\— trusts. A. & B. sealed & delivered tho 
deed, & afterwards meppled the 


ebt of A. & B. by specialty, 
not binding their heirs.—CUMMINS v. 
oe (1845), 3 Jo. & Lat. 64.— 





trustee.J—More omission to perform a 
out of a deed does not 
create a Hability in the nature of a 


TRUSTS AND TRUSTEES. 


upon mtge., the mtge. is called in, the money 
received by one, & applied to his own use. He 
lives many years, & his exors., after his death, 
continue to pay the interest. His estate is in- 
sufficient even to pay specialty debts; & the 
master, in a suit in which his estate is adminis- 

tered, finds that the money so misapplied is a 

specialty debt due to the representatives of the 

surviving co-trustee. The trust deed, which was 
executed by the trustces, contained the words 

‘*& it is hereby declared & agreed between & by 

all the parties hereto’ that the property should 

be held upon certain trusts. Exceptions are 
taken to the master’s finding, for that he should 
have found that there was no debt, or if there 
was that it was not a specialty debt :—Held: the 
trust deed constituted a covenant, being under 
hand & seal, & a contract between all the parties 
to it; & there being a clear right to sue at law, 
this ct. in declaring that there was a covenant, 
could also allow such money so received & mis- 
applied as a specialty debt due from the estate 
of the deceased trustee, who received the money, 
to the estate of his surviving co-trustee. The 
breach of trust, if any, was not in allowing the 
receipt of the money, but the misapplication of 

it.—-ALEXANDER v. Foster (1856), 5 W. R. 33. 
4041. Of acceptance of office.|— 

Where a trustee had executed a deed containing 

merely an appointment of him as trustee, & a 

declaration by him that he accepted the office :— 

Held: no covenant by him would be implied, & 

a claim for trust money reccived & misapplied 

by him would not constitute a specialty debt 

against his estate.—HOoLLAND v. HOLLAND (1869), 

4 Ch. App. 449; 38 L. J. Ch. 398; 21 L. T. 129; 

17 W. R. 657, L. JJ. 

Annotation :—Refd. Kidd ». Boone (1871), L. R. 12 Eq. 89. 
4042, ——— Trust created by deed.]—By deed 

between A. & B., it was agreed that a sum in the 

hands of A., but belonging to B., should be laid 

out in the funds, in A.’s name, in trust for B.; 

A. died, never having invested the money :— 

Held: B. was a specialty creditor of A. for the 

amount.—MAVoR v. DAVENPORT (1828), 2 Sim. 

227; 57 EB. WR. 774. 

Annotations :—Retd. Fe Hawksworth, Lovell v. Sherwin 
oo 2W.R. 34; Holland v. Holland (1869), ¢ Ch. App. 
4043. |—The money due in respect 

of a breach of trust, where the trust is created by 

instrument under seal, is a specialty debt.—-Woop 

v. Harpisty (1846), 2 Coll. 542; 15 I J. Ch. 

328: 7L.T.0.8.279; 10 Jur. 486; 63 E.R. 853. 

Annotations :—Consd. Richardson v. Jenkins (1853), 1 Drow. 
477. Refd. Re Hawksworth, Lovell v, Sherwin (1853), 
ee ae 34; Holland v. Holland (1869), 4 Ch. App. 
4044. ——- No covenant by trustee.|—A 

breach of trust, where the trustees have executed 

the trust deed, but have not covenanted to per- 
form the trusts, only creates a simple contract 
debt against the trustees’ assets in respect of such 
breach.—WyNcH v. GRANT (1854), 2 Drew. 312 ; 
2 Kq. Rep. 1135; 231. J. Ch. 834; 23 L. T. 0.8. 
153; 2 W. R. 486; 61 H. R. 739. 


Annotations :-—Consd. Holland v. Holland (1869), 4 Ch. App. 
449. Refd. Kidd v. Boone (1871), L. R. 12 Hq. 89. 

















specialty debt, unless there be in the 
deed words por which es pecans to 
erform that duty may be !tmplied.— 
be ®. BYRAN (1856), 5 I. Ch. R. 
119.— ry 


ee 


the breach of 


g.- Cestui que trust not a 
covenantee.}—The liability of trustees 
to a cestui que trust for breach of trust 
under a trust deed executed by the 
trustees & containing words of @- 
ment by them, is not a specialty 





No covenant by 


Part VII.—Breacues or TRuST. 


4045. ——— Deed not executed by trustee.|— 
JENKINS v. ROBERTSON, No. 4327, post. 

4046. Covenant for further assurance.| 
—A., being indebted to B., made & executed an 
indenture between himself & C., to which B. was 

oO nO Perey ; & thereby, after reciting that A. stated 
he was indebted to B. in a certain specified 
pene A. conveyed & assigned all his real & personal 
property to C. upon trust to sell, & out of the 
proceeds to pay the debt, & to pay the surplus to 
A.; & the deed contained a covenant for further 
assurance :—Held: the debt to B. was not 
converted into a specialty.— STONE v. VAN Hry- 
THUYSEN (1854), Kay, 721; 69 E. R. 307. 

4047. —_— ——— Recital of transfer of fund to 
trustees—Fund not transferred.|—Srory v. GAPE, 
No. 4051, post. 











(c) Relation between Trustees inter se. 


4048. Whether debtor & creditor.,—Re GoLp- 
SMID, Ha p. TAYLOR, No. 4028, ante. 

4049. j—Re Woutrcuinson, Ex p. BALL, 
No. 4029, ante. 





(d) Joint and Several Liability. 


4050. General rule—Liability Joint & several.|— 
The liability of trustees in respect of a breach of 
trust is joint & several.-_-—EDWARDS v. Hoop- 
Barrs, [1905] 1 Ch. 20; 74 L. J. Ch. 167; 91 
L. T. 766; 21 3. I. RR. 89. 

4051. Failure to get in trust money.}|— 
(1) A marriage settlement of 1807, executed by 
all parties, contained a recital of the transfer of a 
sum of stock into the name of trustees. The 
stock never was transferred. ‘he trustees died, 
one in 1827, the other in 1840. The person who 
ought to have transferred the stock became bkpt. 
in 1848, & died in 1851, only a fourth part dividend 
being got i in under his bkpey. :—Held: a bill filed 
in 1855 by a child of the marriage, who had 
attained twenty-one years in 1839, was not too 
late; & the estates of the two trustees were 
declared to be jointly & severally liable. 

(2) The recital of the transfer bound the trustees 
ns much as an actual transfer, as in Knatchbull v. 
Fearnhead, No. 43825, post, & also rendered it 
unnecessary in the cestuis que trust to make any 
further inquiry as to whether the fund had been 
transferred or not. 

(3) Qu. - whether the liability of the trustees 
to make good the lost fund was a specialty obliga- 
tion, or only on simple contract. 

(4) Qu.: as to the effect of the laches on the 
cestuis que trust other than pltf.—StTory v. GAPE 
(1856), 2 Jur. N.S. 706. 

Annotation :—As to (1) Refd. Brittlobank v. Goodwin (1868), 

L. R. 5 Hq. 545. 

4052, ——— Improper investment.}— 
Trustees advanced trust money upon mtge. of 
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properties consisting of an hotel & stables, & 
cottages & houses which were principally let at 
weekly rents. Valuers were employed, & the 

articulars of the several properties as furnished 

y the mtgors. were submitted to them, but the 
trustees did not make inquiries for the purpose of 
verifying the statements made by the mtgors. as 
to the value or nature of the properties, or whether 
they were all let, or what was the amount of the 
outgoings payable. In their instructions to the 
valuers, they told them that the mtgees. were 
trustees, but they did not tell them, according to 
the rule laid down for trustees in lending on the 
security or house property, by Kay, J., in Ke 
Olive, Olive v. Westerman, No. 3834, ante, that 
they did not desire to lend more than one-half the 
value. Neither did they call the attention of the 
valuers to circumstances which might affect the 
value. They also omitted to instruct the valuers 
to ascertain whether the particulars were correct, 
or what were the outgoings or average amount of 
repairs. In each case the valuers gave it as their 
opinion that a sum more than one-half of the 
value might be advanced on the security, & such 
@ sum was in each case advanced. Shortly 
afterwards the mtgors. became insolvent. The 
several properties were put up for sale. but failed 
to realise the amounts advanced :—Held: the 
investments were improper ; the trustees had been 
guilty of negligence in not making inquiries as to 
the particulars & in not giving proper instructions 
to the valucrs, & in acting upon valuations which 
under the circumstances they ought not to have 
acted upon, & they were jointly & severally 
liable for the moncy lost.—He PARTINGTON, 
PARTINGTON v. ALLEN (1887), 57 L. T. 664; 3 
T. L. R. 828; 47. L. BR. 4. 
Annotation :—Refd. Shaw v. Cates, [1909] 1 Ch. 389. 

4053. ——- |—Re Somensrr, SOMER- 
SET v. POULETT (HARL), No. 4542, post. 

Liability of partners.J|—Sec PARTNERSHIP, Vol. 
XXXVI., pp. 376, 377, Nos. 533-539. 

Liability of directors of companies.| — See, 
generally, COMPANIES, Vol. IX., pp. 483-516. 

Liability for acts of co-trustee .|\—See Sub- 
sect. 4, post. 








B. Criminal Liability. 

Liability for fraudulent conversion.]—<Sce 
CRIMINAL Law, Vol. XV., pp. 937-939, Nos. 
10,334-10,339, 10,342. 

Liability for acts of servant.)—See MASTER & 
SERVANT, Vol. XXXIV., p. 154, No. 1211. 


C. Attachment. 

See BANERUPTCY, Vol. V., pp. 1023-1029, Nos. 
8352-84138 ; ConTEMPT OF CouRT, Vol. XVI. “5 
pp. 9, 10, 35, 36, 39, 40, 43, 50, 74, Nos. 21, 362, 
404-412, 446, 534, 537, 899. 


liability where the cestui que trust is not 
a covenantec, & docs not claim through 
& covenantec.— McDONALD v. Mok aR- 
fone eo (1900), 29 N. Z L. f. 


PART VII. SECT. 8, SUB-SECT. 1.— 
A. (d). 


h. Trustee guilty of negligence — 
Failure to register Judgment.|-—LESTER 
tas (1857), 30 L. T. O. 8. 23.— 


k. Insufficient investigation of 
title. _D., the tenant for life of the 
settlement, lent the trust funds on a 
security which totally failed. G. was 
a solr. & in the transaction of the loan 
no other solr. was employed for the 
lenders & no sufficient investigation 


of title was mado :—Held : the trustees 
were compellable 
fund.— NCH 2). 
I. Ch. R. 522.—IR. 

l. Loss, surrender or disanpearance 
of trust property.}—When trust pro- 
perty has apparently been lost or 
surrendered, or has disappeared, the 
trustec in whom it was vested must 
either explain its loss, surrender, or 
disappearance, 80 as to exonerate 
himself, or must make it good.-— 
TAVARES v. HOLLAND (1880), 5 
Q.S. C. R. 172.—AUS. 

m. Borrowing money from trust estate 
on security—Sums previously borrowed 
not charged on security.}—A trustee 
in broach of trust borrowed trust 
funds & paid them into his over- 


GRanAM (1860), 10 


to replace the trust 


drawn account with a bank, on which 


the trustee was paying 7 per cent. 

interest; the account romained over- 

drawn in varying amounts Mpa till tee 

hearing of tho suit :—Held: 

oe e must repay the trust funds, ith 
A cent. asa EF Aarons wv, Cox 

ce ae ee . WwW. LG. (Eq.) 172; 

array N, T71.—A Rose 


pees of mortgage in trust 

oe ee by trustee—Liability for 
moneys not actually rerevwed.j]-~How- 
ea McLEAN (1875), 22 Gr. 231. 
o. Moneys in joint names— Mis- 
appropriation ae ruts a VOCLER Vv. 
Prebrare tae he W. R. 680, 
he » eae: 1p. lL. R. 
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Sect. 3.—Liability of trustees : Sub-sect. 2, A. (a). 
SUB-8ECT. 2.— EXTENT OF LIABILITY. 
A. Replacement of Trust Funds. 
(a) In General. 

4054. General rule—Trustee must make satis- 
faction to cestul que trust.|—If a husband even 
after marriage conveys his wife’s fortune to a 
trustee for her separate use, & the trustee is 
guilty of a breach of trust, this ct. will oblige him 
to make satisfaction to the cestui que trust.— 
Sm1vTH v. FRENCH (1741), 2 Atk. 243; 26 EH. R. 
550, L. C. 

Annotation :—Refd. Davics v. Hodgson (1858), 25 Boav. 177. 

4055. Trustee charged only with actual loss.|— 
Trustee not to be charged with imaginary values.— 
ae v. JONES (1682), 1 Vern. 144; 23 E.R. 

4056. ——— Not with amount of stock able to be 
purchased.|—GALE v. Pirr (1830), cited in 1 De 
G.M. & G. at p. 255; 42 E. R. 550. 
aa :—Refd. Robinson v. Robinson (1851), 1 De G. M. 





4057. Set-off of gain against loss—In computa- 
tion of amount to be replaced.|—In 1834 a marriage 
settlement was made, comprising a sum of £2,000 
secured by the bond of the husband, payable 
within six months, & also a sum of £4,000 upon 
another security. It was declared by the settle- 
ment that the trustees might, with the consent of 
the husband & wife, allow the £2,000 to remain 
upon the security of the bond, or might with the 
like consent call the money in. No step was taken 
by the trustees with regard to the £2,000 until 
1836, when the husband become bkpt. The 
trustees then proved for their debt against the 
husband’s assets, but did not compel payment. 
In 1838 a written consent was obtained by the 
trustees from the husband & wife to the £2,000 
remaining on the security of the bond. In 1847 
the husband again became bkpt., & a bill was 
filed against the trustees to replace the £2,000. 
Part of the sum of £4,000 was laid out by the 
trustees upon copyhold property, for which there 
was no power under the settlement. This property 
was improved by the husband to the amount of 
£2,000 :—Held: (1) the wife’s consent in 1838 
was not retrospective, & having been given while 
her husband was under difficulties did not 
exonerate the trustees from their obligation to 
obtain payment of the money; (2) the profit 
arising from the improvement of one portion of 
the trust property could not be set off against the 
loss upon the other property & the trustees were 
bound to replace the £2,000. 

(3) Where the trustees of a marriage settle- 
ment have been guilty of a breach of trust, an 
indemnity given to them by the husband against 
liability for losses :—Held : not to extend to lands 
purchased with the trust moneys, although the 
original value of such lands has been much enhanced 
by moneys laid out by the husband.—WILEs v. 
GRESHAM (1854), 2 Drew. 258; 2 Eq. Rep. 560; 
23 L. J. Ch. 667; 2 W. R. 855; 61 E. R. 718; 
affd.,5 De G. M. & G. 770, L. JJ. 

nnotations :—-As to (2) Distd, Andrews v. M‘Guffog (1888), 

11 ADP. Cas. 313. Apld. Re Deare, Deare v. Deare (1895), 

11 T. L. R. 183. 

4058. ——.|—(1) A widow who was tenant 
for life, extrix., & trustee of the will of her husband, 
who died in 1882, converted part of his residuary 
personal estate; but, acting on the advice of a 
commission agent who had been the friend & 
adviser of her husband, postponed the sale of eight 
other investments left by testator, which consisted 
principally of shares only partly paid up in bankin 
& other cos., & were not securities on which trus 
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funds could properly be invested in the expectation 
that the price of the shares would rise. action 
was commenced against her by beneficiaries under 
the will, for the purpose of having her liability in 
respect of any loss or misapplication of the trust 
funds determined ; & the ct. directed a sale of the 
shares, which took place about fourteen years 
after testator’s death. Upon a summons taken 
out by pltfs. in the action, the ct. made a declara- 
tion that the shares ought to have been sold at the 
expiration of twelve calendar months from his 
death, & directed inquiries for the purpose of 
ascertaining the amount of loss or gain resulting 
from the postponement of the sale. From the 
Chief Clerk’s certificate, in answer to the inquiries, 
it appeared that while the postponement of the 
sale of some of the shares had resulted in a gain, 
the loss from the postponement of the sale of 
the rest amounted to £1,593 10s. 6d., & excceded 
the gain by £349 6s. Upon a summons by piltfs. 
for the determination of the questions whether or 
not the extrix. was liable to make good to testator’s 
estate the loss which had resulted from the post- 
ponement of the sale of the shares in respect of 
which there had been a loss; whether she was 
entitled to deduct from such loss, or to be allowed, 
the gain which had resulted from the postpone- 
ment of the sale of the shares in respect of which 
there had been a gain :—Held: she was liable to 
make good to the estate the sum of £1,593 10s. 6d. 
being the amount of the loss without deducting 
or allowing for the gain which had resulted from 
the postponement of the sale of the shares in 
respect of which there had been a gain. 

(2) A trustee, to be entitled to relief under 
Judicial Trustce Act, 1896 (c. 35), s. 3, must act 
both honestly & reasonably ; the mere fact that 
he acted honestly is not sufficient.—Re BARKER, 
RAVENSHAW v. BARKER (1898), 77 L. T. 7123 46 
W. AR. 2986. 

4059. Liability takes effect immediately.]—Re 
Seen SMILES v. CARRUTHERS (10912), 133 L. T. 

o. 589. 

4060. Legacy expended otherwise than in accord- 
ance with will—Expended for benefit of legatee— 
Liability to pay legacy again.|—CoRBETT v. 
FRANKLYN, No. 3928, ante. 

4061. Trust to raise portions—Payment of one— 
Decay of estate—Estate insufficient to pay others.|— 
A trust to pay several] portions to several children 
at their respective ages: thetrustee paysone; the 
estate decays, so that there is not sufficient to pay 
the others; in that case the person trusted paid 
in his own wrong, for he shall make it good to the 
rest, abating proportionably out of each payee 
share, according to the loss; & he should have 
taken security in case of loss happening.—TILSLY 
v. THROCKMORTON (1682), 2 Cas. in Ch. 182; 22 
E.R. 881. 

4062. Sale of trust property—To purchaser with- 
out notice of trust.|—-VERNON v. VAUDREY (1740), 
as reported in Barn. Ch. 280; 27 HK. R. 646, L. C. 
Annotations :—Refd. Bs ed Arnold (1852), 2 DeG.M. & G. 

432; Holland v. Holland (1869), 4 Ch. App. 450, n. 

Mentd. Allfrey v. Allfrey (1849), 1 H. & Tw. 179. 

4063. Trustee guilty of negligence—No allegation 
of corruption or fraud.]—Trustees charged with a 
loss occasioned by their negligence, though with- 
out any corrupt motive. The costs followed of 
course.—-CAFFREY v. DARBY (1801), 6 Ves. 488; 
81 EB. R. 1159. 

Ana eeR :—Refd. Thompson v. Hopper (1858), E. B. & E. 


4064. -|—Under a power contained 
in a will, to apply for A.’s advancement in life a 
portion of his reversionary share, B., the trustee, 
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raised money by mtge. of the share, in order to 
pey A.’s apprentice premium to an apothecary. 

t was intended to apprentice A. to a but it 
being discovered that X. was not a licenced 
apothecary, it was arranged by the solr. acting in 
the matter that A. should be nominally apprenticed 
to Y., a licenced apothecary, but actually serve his 
time with X. The receipt for the whole amount 
was signed by Y.; but only half was paid, & 
that to X., the remaining half being handed over 
to A.’s father, who gave Y. his promissory note for 
the amount, but never discharged the obligation. 

The purpose for which the money was raised having 

failed :—Held; B., although not shown to have 

been guilty of more than negligence, in following 
his solr.’3 advice, was bound to bear the conse- 
quences of the mistake, & to replace the money 
borrowed on security of A.’s reversionary share.— 

Sr eieaal v. BROWN (1865), 11 L. IT. 593; 13 W. R. 
4065. ——— Permitting sale by husband of bene- 

ficilary.|—(1) By a marriage settlement it was 

declared & agreed & the husband covenanted that 
in case at any time during the intended coverture 
any real, personal or mixed estate & effects to the 
value of £500 should come to or vest in his wife, 
or in him in her right at Jaw or in equity, by devise, 
descent, gift, or otherwise, that same should be 
conveyed or assigned by him & her to the trustees 
of the scttlement upon the trusts thereof. After 
the marriage, a legavy of £5,000 was bequeathed to 
the wife for her separate use, & this sum was at 
the request of the husband & wife invested in 
their joint names in stock, etc., by the exors., 
who were also the trustecs of the settlement. 

Subsequently the stock was sold out by the hus- 

band, & the purchase moncy lost :—Held: the 

legacy formed part of the trust estate of the settle- 
ment, & the trustees were bound to make good 
the loss. 

(2) The trustees to have their costs of administer- 
ing the trusts of the settlement, but to pay the 
costs occasioned by their breach of trust (STUART, 
V.-C.).—CAMPBELL v. BAINBRIDGE (1868), I. R. 
6 Kq. 269; 37 L. J. Ch. 6384; 19 L. T. 254; 17 
W. KR. 5. 

Annotations :-— Generally, Mentd. Dawes v. Tredwell (1881), 
18 Ch. D. 354; Re D’Estampes Settlut., D’Hstampes 
v. Crowe (1884), 53 L. J. Ch. 1117. 

4066. Trustees of fund subject to power of ap- 
pointment—Defective appointment.|—Where, on 
marriage, a settlement is made of the wilfe’s pro- 
perty to herself for life, to her separate use, with 
remainder as she should appoint, by any writing 
signed by her, & attested by two witnesses, & for 
default of appointment to the children of the 
marriage, & the trustees part with the trust fund 
upon the joint application of the husband & wife, 
by letter not attested by any witness, the trustees, 
after the death of the wife, must make good the 
trust fund for the children.—HOPkKINS v. MYALL 
(1830), 2 Russ. & M. 86; 39 E.R. 327. 


Annotations :—Refd. Thackwell v. Gardinor (1851), 5 De G. 
& Sm. 58; Fietcher v. Green (1864), 3 New Rep. 626. 


4.067. Fraudulent appointment.|)—WapsE 
v. Cox, No. 4486, post. 

4068. Trustee acting in administration of trust— 
Trust funds not passing through his hands — 
Funds wasted by third party.|—-Where trustees 
execute a deed for the purpose of ‘“ granting & 
releasing ’’ to a cestui que trust part of the trust 
estate, & take a release from him, although the 
deed contain a recital that it ‘“‘ became un- 
necessary for them to act in the trusts, & that they 
had, in fact, never acted’ :—-Held: they have 
thereby acted & taken upon themselves the onus 
of trustees; & are liable to make good the loss of 
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funds wasted by a third party, although same never 
assed through their hands.—UrcH v. WALKER 

(1838), 3 My. & Cr. 702; 7L. J. Ch. 292; 40 H.R. 

097 ; sub nom. URCH v. WALKER, BLACKBURROW 

& Brown, 2 Jur. 487, L. C. 

Annotations :—Distd. Lowry v. Fulton (1839), 9 Sim. 104; 
Maiszy v. Edge ay 27 L. T. O. 8,12. Refd. Grayburn 
». Clarkson fis 8), 37 L. J. Ch. 550; Re Lord & Fullerton 
(1895), 65 L. J. Ch. 184. 


4069. Trustee allowing tenant for life to enjoy 
leaseholds in specie—Title to leaseholds bad—-No 
advantage taken of bad title—Liability of trustees 
based on actual value of lease.|—Exors. who, con- 
trary to the trusts of the will, had permitted the 
tenant for life to enjoy leasehold property in specie, 
the title to which was bad, but of which no advan- 
tage was taken by the owners of the property, 
being responsible for the value of the lease at 
testator’s death :—Held: such value should be 
ascertained, having regard to the enjoyment 
actually had thereunder.—MEHRTENS v. ANDREWS 
(1839), 3 Beav. 72; 49 HE. R. 28. 

Annotation :—Reftd. Morgan v. Morgan (1851), 14 Beav. 72. 

4070. Payment of income to person not entitled— 
Marriage settlement— Wife ceasing to be entitled. |— 
A. married lady was entitled in expectancy to a 
sum of £3,000 upon the death of an aunt. An 
agreement was entered into between the aunt, 
the husband & the wife, whereby the aunt agreed 
to give up her life interest in £2,000, part of the 
£3,000, & the husband agreed to release his right 
in the remaining sum of £1,000, his wife’s chose in 
action, &itto remainfor her sole & separate use after 
the death of her aunt; & also agreed to advance 
a sum of £2,000 his own muneys; both sums of 
£2,000 to be settled for the purposes of making 
permanent provision for themselves, the husband 
& wife, & the survivor of them. The money was 
paid to the trustees to be invested, & the dividends, 
etc., to be paid to them during their joint lives, 
& the principal sum to be at the disposal of the 
survivor :—Held: the trustee who took upon 
himself to pay part of the dividends to the wife 
for her support, should refund.—DUNCAN wv, 
CAMPBELL (1842), 12 Sim. 616; 6 Jur. 677; 5Y 
Id. Ri. 1269. 

Annotation j Ment. Re Barnard, Barnard v. White (1887), 

v 4 o Ue 


4071. Trustee selling funds under power to vary 
—Failure to show how produce invested.}|—-A 
trustee, having power to vary trust funds, admitted 
he had sold out trust funds, but did not show 
how the produce had been invested :—Held: on 
such an admission, he was liable to make good the 
fund.—MEYEr v. Montriov (1842), 5 Beav. 146 ; 
11 L. J. Ch. 398; 49 BH. BR. 532. 

4072. Claim by incumbrancer of tenant for life— 
Liability limited to interest of incumbrancer.|— 
RACKHAM v. SIDDALL, No. 43809, post. 

4073. Trustees of bond debt concurring in accept- 
ance of composition—No evidence that debt not 
recoverable in full—Liability for full amount of 
debt.|—Trustees of a bond debt, on the bkpcy. 
of the obligor, concurred with his other creditors 
in consenting to the flat being annulled on the 

ayment of a composition. On the transaction 

eing impeached some years afterwards by cestuis 
que trust, who were under disabilities :—Held: the 
trustees were liable to make good the full amount 
of the debt; it being impossible to show that 
bkpt. would have obtained his certificate or that 
the debt might not have been recovered in full.— 
WILES v. GRESHAM (1854), 5 De G. M. & G. 770; 
3 Kq. Rep. 116; 24 L. J. Ch. 264; 3 W. R. 87; 
43 E. R. 1069, L. JJ. 
Annotations ae Re Deare, Deare v. Deare (1808). 11 

T. L. R. 183. efd. Andrews v. M‘Guffog (1886), 11 

App. Cas. 313. 
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Sect. 3.—Liability of trustees: Sub-sect. 2, A. (a), 
(b), (c) & (d).] 

4074. Reversionary interest payable to husband 
on coming into possession—Other property settled 
on wife—Settled property obtained by husband 
through breach of trust—Liability for difference 
between settled fund & reversionary interest.|— 
Upon a marriage it was agreed that a reversionary 
interest of the intended wife should be paid to the 
husband when it fell into possession, & other pro- 

erty of the wife was settled to her separate use ; 

he settled funds, by reason of breaches of trust, 
came to the hands of the husband, who afterwards 
became insolvent. When the reversionary interest 
fell into possession, it was paid into ct., & in a suit 
to make the trustee liable, or to have payment 
out of the fund in ct. of the amount of the settled 
property which had been lost, the ct. declared that 
the wife had a lien on the fund to that amount, & 
that the trustee was liable to make good the rest.— 
Tore v. THorp (1855), as reported in 24 L. T. 
O. S. 336. 

4075. Trustee only acting as to part of trust— 
Liability for breach limited to part.]—-MALzy v. 
EpaeE, No. 4287, post. 

4076. Retention of money after order to pay to 
new trustees—Money retained in bank—Failure of 
bank.|—J., a trustee, was, in July, 1857, ordered 
to pay the balance of moneys in his hands belonging 
to his testator’s estate to new trustees, & was 
discharged from his trusteeship. He kept the 
trust money in his name at a bank, but to a 
separate account, for some time after the costs 
had been taxed & the balance ascertained. ‘The 
bank failed on Sept. 24, 1857:—Held: J. was 
personally liable to make good the loss which 
had accrued to the trust estate by reason of the 
failure of the bank.—LUNHAM v. BLUNDELL 
(1857), 27 L. J. Ch. 179; 4 Jur.N.S.3; 6 W.R. 
49 


4077. Payment to wrong person.}]—On the 
death of the tenant for life of an estate in 1849, 
the estate, according to one view of the con- 
struction of a will esponne of it, devolved upon C. 
as trustee for Mrs. V., according to another view 
it devolved upen W., a lunatic, the committee of 
whose estate C. was. Mr. & Mrs. V. entered into 
occupation of part of the estate, & C. received the 
rents of the remainder & paid them over to Mrs. V. 
with tull notice that the persons who would, accord- 
ing to the second view of the construction, become 
entitled on the death of W. intended to assert their 
title. W. died in 1851. A bill was afterwards 
filed in 1856 by W.’s personal representative to 
compel OU. to account for the rents reccived by 
him :—Held: whether C., if he had not been 
committee of the lunatic, would have been liable 
so to account or not, his having filled that position 
made him clearly lable so to account.—WRIGHT v. 
CuARD (1860), 1 De G. F. & J. 567; 29 L. J. Ch. 
415; 2L. 7.104; 6 Jur. N.S. 476; 8 W.R. 334; 
45 BE. R. 481, L. JJ. 


Annotations :—Mentd. Johnson v. Gallaghor (1861), 3 De G. 
i. & J. 494; London Chartered Bank of Australia v. 
Lempriére (1873), L. R. 4 P. C. 572. 


4078. -|—A marricd woman, entitled in 
reversion to a fund vested in a trustee, quitted her 
husband & resided with another man as his wife. 
The trustee, before the fund fell into possession, 
paid sums on account to the married woman, with 
the assent of the man with whom she was living, 
& believing such man to be her husband. On 
the interest of the wife becoming an interest in 
possession, her husband filed his bill against the 
trustee for payment of the fund :—Held: the 
trustee must make good the payments made to the 
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wife.—SPORLE v. BARNABY (1864), 11 L. T. 412 ; 
10 Jur. N.S. 1142; 18 W. RB. 151. 

4079. Policy of insurance allowed to fall into 
hands of settlor—Settlor receiving bonus & mort- 
gaging policy—Surrender by mortgagee & subse- 
quent insolvency of settlor—Trustee liable for sur- 
render value & amount of bonus.|—KINGDON v. 
CASTLEMAN, No, 4114, post. 

4080. Trustees with notice of assignment of 
interest of beneficilary—-Money paid to or on behalf 
of beneficiary.)—By the will of testator a share 
of his estate was given to trustees upon trust 
during the life of one of his sons to pay & apply 
the whole or any part of the income or accumula- 
tions of income of the share for the support, main- 
tenance, or education, or otherwise for the benefit 
of that son, his wife, or children, in such manner in 
all respects as the trustees should in their uncon- 
trolled discretion think fit. The son assigned his 
interest by way of mtge. to pltf. Notice of the 
assignment was duly given to the trustces of the 
will; but, after receiving such notice, they made 
payments out of the income of the share to or on 
behalf of the sum. Pltf. took out an originating 
summons seeking to make the trustces liable in 
respect of the payments so made. Objection was 
waived to the decision of a question of breach of 
trust upon an originating summons :—Held: the 
trustees were liable for all sums paid to or on behalf 
of the son after they had reccived notice of assign- 
ment.—Re NEIL, HEMMING v. NEIL (1890), 62 
L. T. 649. 


Annotation :—Refd. Re Bullock, Good v. Lickorish (1891), 
60 L. J. Ch. 341. 


4081. Payment of annuities out of trust estate— 
Failure to deduct income tax—-Liability to refund 
tax.|—S. by will gave his real & personal estate 
to trustees upon trust to convert & invest, to pay 
certain annuities out of the income & accumulate 
the residue of the income until the capital became 
devisible, or for twenty-one years, & subject 
thereto to hold capital & income in trust for his 
grandchildren in equal shares. The _ trustees 
invested the funds in such a manner that the 
income tax was always deducted before the income 
was paid to them. The successive trustees for 
over twenty years paid all the annuities in full 
without deducting income tax. Some of the 
trustees were also annuitants:—Held:; the 
trustees were liable to make good to the trust 
estate the amounts of income tax so overpaid to 
the annuitants.— Re SHARP, RIcKETr v. RICKETT, 
[1906] 1 Ch. 793; 75 L. J. Ch. 458 ; 95 L. T. 522 3 
22 T. L. R. 368; 50 Sol. Jo. 390. 

Following trust property.|—Sec Sect. 5, post. 

Trustee mixing trust funds with own money.|— 
See Sect. 5, post. 

Liability to pay interest.|—See Sub-sect. 2, B., 

ost. 

Liability for acts of co-trustees.|— See Sub-sect. 
4, A., ante. 

Liability of charity trustees.|—Sce CHARITIES, 
Me VIII., pp. 379-882, 413, Nos. 1919-1962, 

548. 

See, also, EXECUTORS, Vol. XXIV., pp. 626-629, 

Nos. 6550-6564. 


(6) Improper Investments. 


Liability of trustees to replace.|— See Part VI., 
Sect. 7, sub-sect. 2, A., ante. 


(c) Improper Sale of Stock. 

4082. Liability of trustees to replace stock— 
Or hand over proceeds—Option of cestul que trust.] 
—Where a trustee of stock or annuities takes upon 
him to transfer, it is a breach of trust, & the 
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cestui que trust in this ct. will be entitled to an 
election, either to have the individual stock or 
annuities restored to him, which stood in the name 
of the trustee, or elseto have the money it produced, 
when it was sold by the trustee.—HARRISON wv. 
HARRISON (1740), 2 Atk. 121; 26 E. R. 476; 
sub nom. HARRISON v. Prysz, Barn. Ch. 624, 


Annotation :—Refd. Davis v. Bank of England (1824), 2 

Bing. 393. 

4083. -]—Trustee of stock sells 
it: the cestui que trust has an option to have the 
stock or the produce with interest.—FORREST v. 
ELWEs (1799), 4 Ves. 492; 31 BE. R. 252. 
Annotation :—Mentd. Barnard v. Young (1810), 17 Ves. 44. 











Part VI., Sect. 7, sub-sect. 3, B., ante. 
4084. Stock at less price—Surplus to be 





invested in same stock.]—Trustee mistaking his 


power sold stock without authority ; decreed to 
replace it immediately ; if at a less price, to invest 
the surplus in the same stock to the same uscs. 
Costs given.—POWLET (EARL) v. HERBERT (1791), 
1 Ves. 297; 30 BE. R. 352, L. C. 

4085. —— & pay into court—Power of court to 
order payment.|—A trustee admitted he had sold 
out trust stock, but he stated that he had invested 
the produce in other securities. A motion was 
made before decree, that he might repurchase 
the stock & transfer it into ct.:—Held: the ct. 
could make no such order.—FUTTER v. JACKSON 
(1843), 6 Beav. 424; 49 H. R. 889. 

4086. é& account for possible amount of 
dividends.]—Trustee, at the request of his cestut 
que trust, a married woman, who was entitled for 
her life to the dividends of a sum of £4,000 
Consols, sold out the trust fund, & invested it 
upon a railway debenture. Upon a suit by her 
to have the fund reinvested in stock :—Held: 
railway debentures were not real securities con- 
templated by the deed, & he must replace the stock 
& account for the dividends as if it had not been 
sold; no costs ought to be given on either side, 
as he had acted only as requested by pltf.; & 
the costs of the partics entitled in remainder must 
be paid by plitf.—MAanr v. Lerru (1852), 15 Beav. 
eae 21 L. J. Ch. 719; 16 Jur. 302; 51 EK. WR. 





(ad) Neglect in Realising Security. 

4087. Trustees Hable to make up loss—Trustees 
selling & buying in—-Subsequent sale at lower 
price.|—TAYLOR v. TABRUM, No. 4209, post. 

4088. ——— Failure to call in trust fund—Debt 
due from partnership—One trustee a partner.|— 
A. was entitled to a debt due from C. D., & If., 
trading partners. She made a settlement of this 
fund, on her marriage, by assigning it to C., one 
of the partners, & F., to be held upon certain 
trusts, one of which was to permit it to remain in 
the hands of the firm until she should, in writing, 
request them to call it in, & then to do so, & invest 
the produce; & it was declared that, so long as 
the money should remain with the consent of A., 
the trustecs should not be liable for any loss. 
By reason of the difficulties of the firm of C. D., & 
HE. a composition was made, after which A. 
requested the trustees to call in the money. F. 
required his co-trustee, the aaa to pay; but 
he did not do so on account of alleged inability ; 
& A. having refused to institute a suit, for the 
direction of the ct., F. filed a bill against her & the 


——— Investment amounting to trust.]—See 


e 
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infants interested under the settlement, & against 
his co-trustee, praying that the trusts might be 
performed :—Held: K. was liable to make good 
the whole sum.—Norron v. STEINKOPF (1853), 
Kay, 45; 2 Eq. Rep. 777; 23 L. J. Ch. 35: 22 
L. T. 0.8. 169; 2W.R. 34; 69 BE. BR. 20. 

4089. ——- ——— Securities held inadequate.]— 
Re BROGDEN, BILLING v. BROGDEN (1888), 38 Ch. 
D. 546; 59 L. T. 650; 37 W. R. 84; 47. L. BR. 
521, C. A. 
Annotations :—Consd. Re Hurst, Addison v. Topp (1890), 

3 1. T. 665. Refd. 2e Chapman, Cocks v. Chapman 

(1896), 45 W. R. 67; Re Stevens, Cooke v. Stevens, [1898] 
1 Ch. 162; ke Greenwood, Greenwood v. Firth (1911), 


105 L. T. 509 

4090. ——— Failure to accept offer—Subsequent 
depreciation in value—Sale decreed by court.]— 
Testator died in 1834, having directed his exors. & 
trustees, ‘‘ so soon as convenient after his decease, 
to sell’ his freehold inn. They attempted to sell 
in 1836, & were offered £900, which they refused. 
The property became greatly depreciated by a 
railway opened in 1843, & it still remained unsold 
in 1859 :—/Teld: the trustees were liable for the 
difference between £900 & the produce of a present 
sale.—FRy wv. Fry (1859), 27 Beav. 144; 
L. J. Ch. 591; 384 LL. fT. O. S. 51; 5 Jur. N.S. 
1047; 54 E. BR. 56. 
Annotation -—Mentd. Re McKacharn, Gambles v. McKacharn 

(1911), 103 L. 'T. 900. 

4091. Failure to convert—Whether inquiry 
directed to determine actual loss—No reason given 
for delay.|—-Testator entitled to shares in a co. 
with unlimited liability, directed his exors. to 
convert his estate with all convenient speed. P. 
one of the three cxors. died a year & five weeks 
after testator. ‘The shares were not converted, & 
about fifteen years afterwards the co. was wound 
up, & the surviving exors. being placed on the 
list of contributories paid a large sum out of 
the estate for calls. <A bill was filed against the 
surviving exors., & the exors. of P. to make them 
liable for the loss. P.’s exors. did not answer, 
nor did they in evidence give any reason why 
conversion had not taken place within twelve 
months from testator’s death :—Held: P.’s estate 
was liable for all loss occasioned to testator’s 
estate by the omission to sell the shares within 
twelve months; & as P.’s exors. had not suggested 
by answer or evidence any reason for the delay, 
no inquiry could be directed on the subject. 

Qu: whether the calls were a loss thus 
occasioned to testator’s estate-—GRAYBURN vv. 
CLARKSON (1868), 3 Ch. App. 605; 37 L. J. Ch. 
650; 181. 1.494; 16 W. QW. 716, L. JS. 
Annolations :—Refd. Seulthorpe v. Tipper (1871), L. R. 

13 Kq. 232; Gainsborough v. Watcombe Terra Cotta Clay 

Co., Dunning v. Gainsborough (1885), 54 L. J. Ch. 991. 

4092. Trustees claiming that full 
value could not have been realised.|——-Where there 
has been a loss to the trust estate by reason of a 
non-conversion of a security forming part of the 
trust property, but the trustees allege that they 
could at no time have realised the full value of the 
security, they will be allowed the benefit of an 
inquiry to show the actual amount which 
would have been realised by a conversion at the 
proper time, & their liability will be limited 
accordingly.—GAINSBOROUGH (IARL) v. WaArtT- 
COMBE ‘TERRA CoTTA CLAY Co., Lirp., DUNNING 
v. GAINSBOROUGH (EARL) (1885), 54 L. J. Ch. 991 ; 
53 L. T.116; 1 T. L. R. 486. 

See, also. Part III., Sect. 3, ante. 
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p. Trustees liable to make wu 


CASEY v. GABOURIE (1887), 18 O. R. 635. 


ape ital A to call in trust fund—Allowing debt to remain outstanding.|—Re GABOURIR, 


970 
Sect. eo of trustees: Sub-sect. 2, B. (a) 


B. Payment of Interest. 
(a) In General. 

See, also, EXECUTORS, Vol. 
No. 3959; Vol. XXIV., pp. 696-702, Nos. 7208- 
7275 ; MONEY & MonrEY Laxoie Vol. XXXV,, 
pp. 177-201. 

4093. Liability of trustees to pay interest.|— 
PARROT v. TREBY, No. 4167, post. 

4094. -]|— Under what circumstances an 
exor. or trustee shall be chargeable with interest 
for the money in his hands.—-LINCOLN (EARL) v. 
ALLEN (1768), 4 Bro. Parl. Cas. 553; 2 Ki. KH. 
377, IT. L. 

Annotation :—Refd. Bromfield v. Wytherlcy (1718), Prec. Ch. 


4095. -]—(1) Trustee charged with interest 
for wilful misconduct, as not paying money into ct. 
pursuant to an order; but slight difference in the 
sums admitted & reported in his hands is not 
sufficient; & further inquiry whether he made 
interest not to be directed unless a strong case. 

(2) Trustee not deprived of costs for slight 
misconduct, in respect of which he is charged with 
interest.—SAMMES v. RICKMAN (1792), 2 Ves. 36 3 
30 KB. fh. 51). 

Annotation :— 48 to (1) Refd. aolingsy Ort v. Shakeshaft, 

Andrewa v. Shakeshaft (1851), 14 Beav. 492. 

4096. J—GALE wv PITT (188 30), cited in 
1 De G.M. & G. at p. 255; 42 E.R. 550. 

A Pieraie :—Refd. Robinson v, Robinson (1851), 1 De G. M. 


XXIII., p. 330, 











4097. ——.|—BARLEE v. MURIETTA (circa 1870), 
cited in 4 Ch. D. at p. 428. 


Annotation =, al, a roseley v. City of Glasgow Life Assce. 
(1876), 4 Ch. D. 


4098. aia eckatins: who died in 1848, by 
her will, dated the day before her death, be- 
queathed one-fourth of her personal estate upon 
trust for her married daughter, A., for life, for her 
separate, inalienable use, with remainder to A.’s 
children, & the other three-fourths upon trust for 
her, testatrix’ s, three sons. In 1850 a family 
arrangement was entered into by two deeds, one 
a declaration of trust, the other a release, for the 
division of testatrix’s property among her children. 
The release was executed by A. but not by her 
husband, & it contained a recital that the testatrix, 
during her lifetime, advanced to A., with her 
husband’s privity & consent, the sum of £400, 
‘‘in part of & to be deducted out of any money 
which testatrix might leave by will to A. or her 
issue.’’ The division of the property was made 
on the footing of that recital being true. On the 
death of A., in 1870, her children filed a bill against 
the representatives of testatrix’s trustees, to com- 
pel them .o pay the whole of the share of the pro- 
perty bequeathed to their mother :—Held: 
pltfs. were not bound by the deeds of 1850, & 
were entitled to have the £400 deducted from their 
mother’s share, with interest from her death made 

ood.— TAYLOR v. CARTWRIGHT (1872), L. R. 14 





q 167; 41 L. J. Ch. 629; 26 L. T. 571; 20 
W. R. 608. 
99. ——- Trustee not ready with accounts.|— 


The first duty of an agent, receiver, trustee, or 
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exor., is to be constantly ready with his accounts, 
& neglect in this, is a ground for charging him 
with interest.—PEARSE v. GREEN (1819), 1 Jac. 
& W. 135; 37 E. BR. 327. 

Annotations sConad. Springett »v. Deebycod (1860), 


Giff. 521. Kry v. Fry (1864), 10 J N. 234 
Hareant v. i ane Macdonald na Ch A 56 1 7 Q. 5. 611. 
Refd. Blogg v. Johnson (1867), 2 . 225; Turner 


v. Burkinshaw (1867), 2 Ch. App. 

4100. Trustee es Tieiiee to wrong 
person—Payment to father of cestui que trust.J|— 
Lands directed by a will to be sold & the produce 
divided. The lands were not sold, but were 
divided, & the share of A. remained vested in the 
trustees, one of whom was her father. Subse- 
quently, this share was sold, & the money was 
not given over to the cestui que trust, nor invested 
for her benefit, but was paid to the father. Ona 
bill filed for recovery of the money, the ct. held, 
that both the trustees were liable, although one 
of them signed the receipt for the sake of con- 
formity only, & refused to make any allowance 
to the father for maintenance: & decreed that 
the trustees should repay the amount of the 
purchase-money with interest at 5 per cent.— 
ENGLISH v. WILLATS (1831), 1 L. J. Ch. 84. 

4101. —-—— Trustee doubting identity of 
cestul que trust.}—I]uTcuins v. Tlurcuins, No. 
3985, ante. 

4102. Trustee acting on forged mar-~ 
riage certificate.|-Eavres v. Hickson, No. 4012, 
ante. 

4103. —-— Trustee wrongly refusing to pay over 
money.|—D. claimed a fund as next of kin to J., 
who had sailed from England in 1814, & had never 
since been heard of. ‘The fund came into posses- 
sion of a trustee in 1844, who retained it in his 
own hands, & refused to pay it over to D. without, 
direct & positive proof of the death of J. :—Held: 
the trustee must pay over the whole fund, together 
with interest at 5 per cent. from the time when he 
ought to have invested it.—Donson v. PATTINSON 
(1857), 8 Jur. N.S. 1202; 5 W. R. 771. 

4104. Trustee falling to pay over money 
when requested—Loss through failure of bank.]— 
G., being entitled to a share of an estate, went 
abroad leaving a ae of attorney to receive 
such share. The estate was sold, but the purchaser 
requiring G.’s confirmation, his share was deposited 
in the names of FE. & P. in the bank on a declaration 
of trust. On the confirmation arriving, I. was 
repeatedly applied to for more than four months 
but neglected to hand the fund over, alleging a 
difficulty in making out the account; the bank 
failed, & the money was lost. On bill filed :—- 
Held: E. was liable to restore the money with 
interest & pay the costs, P. being always ready to 
hand over.—GoOUGH v. Erry (1869), 20 L. T. 
358. 
4105. ——— Interest not charged on income.|— 
Re MAGHERAMORNE’S EstTaTE, Hoaa v. Hoaa, 
[1901] W. N. 152. 

Improper vee ete rorey Part VI., 
Sect. 7, sub-sect. 2, B., ante 
Trustee in bankruptcy.] —See BANKRUPTCY, 
Vol. IV., pp. 219, 220, Nos. 2045—2063. 

Charity trustees.|—See CHARITIES, Vol. 
VIII., pp. 382, 413, Nos. 1963-1965, 2548. 





























PART VII, pea aoe 2.— 


4098 i. conan of trusteea to pay 
interest.J—Trustee retaining funds 
ordered to pay interest on amount due. 
yo ay SHEPHERD (1897), 

‘ Fe Ae Ne Wee of 


4098 Li. -+—Although the ct. will 
order trustees to make good moneys 


10 Gr. 542.—CAN. 
4008 iil. 








lost by neglect or default, it will not 
also charge them interest on those 
suma.— VANBTON v. THOMPSON (1864), 


.}—Trustee bound to 
pay interest on money retained a length 
time. — TRIMLESTON . 
(1810), 1 Ball. & B. 3 

4105 i. —— Interest not charged on 
income.}-—MACARTNEY’S EXECUTORS v. 9 


BLACK WOOD’s EXECUTORS (1795), Ridg. 
L. ge 602.—IR. 
Trustee refusing to sign 
wenaroe to Ge renee company. }— 
LYNEDOCH (LORD) ¥v UCHTERLONY 
(1832), 11 Sh. (Ct. of ae ) 60.— SCOT, 
HAMILL r. Benefit to trust. b—Minas v. 
Brown’s TRUSTEES (1901), 3 F ages 
of Sess.) met 38 Sc. L. R. "14 a ie 
8S. L. T. 121 .— SCOT. 








85.—IR. 


Part VII.—Breacues or Trust. 


Arrears of interest on legacies.]—See Lonta- 
ae oF Actions, Vol. XXXII., p. 421, Nos. 979— 


Right of tenant for life to interest—Until con- 
version.|—See SETTLEMENTS, Vol. XL., pp. 674- 
677, Nos. 2101-2181. 


(b) Rate of Interest. 
Interest, peace see MONEY & MONEY 
LENDING, Vol. XXXV., pp. 191-199. 
4106. Normal rate charged.] -—- YOUNGE 1. 
CoMBE (1798), 4 Ves. 101; 31 E. R. 62 


4107. ———.|—_HooKER v. PLATTS (1837), l 
Jur. 473. 
4108. -|— Where testator directs his trustees 





to invest trust moneys in Parliamentary stocks or 
funds, or on real securities, & they omit so to 
invest it, the cestuis que trust have not the option 
of charging them with the moneys which would 
have been produced if the moneys had been in- 
vested in the funds, but are only entitled to have 
the trust moneys replaced, with interest at 4 per 

cent.— ROBINSON v. ROBINSON (1851), 1 De G. M. 

& G. 247; 21 L. J. Ch. 111; 18 L. I. O. S. 293; 

16 Jur. 255; 42 B. R. 647, L. JJ. 

Annotations PT Knott v. Cottec (1852), 16 Beav. 77; 
Fisher v. Gilpin (1869), 38 L. J. Ch. 230. Distd. De 
Cordova v. De Cordova (1879), 4 App. Cas. 692. Consd. Re 
Massingberd’s Settimt., Re Clark’s Settimt., Clark v. 
Trelawny (1889), 59 L. J. Ch. 107. Apld. Re Campbell, 
Campbell v. Campbell, [1893] 3 Ch. 468. Refd. Aspland 
v. Watte ees 20 Boav. 474; Re Godwin’s Settlmt., 
Godwin v. Godwin (1918), 87 L. J. Ch. 645. Mentd. 
storyan v. Org (1851), 14 Beav. 72; Mortimore v. 
Mortimore (1859), 4 De G. & J. 472; Bradley v. Cart- 

wright (1867), L. R. 2. P. 511; Cavendish v. Cavendish 

(1885), 30 Ch. D. 227; Re Christmas, Martin v. Lacon 

onc na Ch. D. 544; Mellquham v. Taylor, (1895) 


4109. J|—An exor. & trustee having for 
several years retained funds in his hands unin- 
vested which he ought to have invested :—Held: 
not to be chargeable with interest at 5 per cent. or 
upon the principle of annual rents but with simple 
interest only at 4 per cent., there being no circum- 
stances to lead to the conclusion that he had made 
any profit by his misconduct.—A.-G. v. ALFORD 
(1855), 4 De G. M. & G. 843; 3 Kq. Rep. 952; 
24 L. T. O. 8S. 265; 1 Jur. N.S. 361; 3 W. R. 
200; 43 EB. R. 737, L. C. 

Annotations :—Consd. Penny v. Avison (1856), 28 L. T. O. S. 
142. Expld. Berwick-upon-Tweed Corpn. v._ Murray 
Cea 7DeG.M.&G. 497. Distd. Townend v. Townend 

, 1 Giff. 201. Apld. Burdick v. Garrick (1870), 





6 Ch. App. 233. Consd. Vyse v. Foster (1872), 8 Ch. App. 
309; Price v. Price (1880), 42 L. T. 626. Apld. Gilroy v. 
Stephens (1882), 51 L. J. Ch. 834. Consd. He Hulkes, 


Powell v. Hulkes (1886), 33 Ch. D. 552. Distd. 
aka ee Andrew, [1899] 1 Ch. 674; Silkstone & Haigh 
Moor Goal Co. v. Edey, [1900] 1 Ch. 167. Refd. Blogg v. 
Johnson (1867), 2 Ch. App. 225; Phillips v. Homfray 
(1890), 44 Ch. D. 694. 


4110. ——.]—By will, dated in 18256, testatrix 
gave ‘‘ £500 to be laid out at interest: & if my 
sister B. survive her husband, she to have the 
interest, both what may have accumulated, & 
during her life. If B. die before her husband, the 
principal & accumulated interest to be divided 
equally between her daughters. My remaining 
property I will have made the most of till B.’s 
youngest daughter attain twenty-five years, 
when the daughters of B. are to take it: & if but 
one, she to take it all.”’ Testatrix died in 1831. 
B. died in 1855, in the lifetime of her husband. 
B. had one daughter, who attained twenty-five 
in 1832, & married plaintiff. On attaining twenty- 
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five she had signed a settlement of accounts with 
the acting trustee, deft. P., by which only simple 
interest at 4 per cent. was charged on the residuary 
estate. P. had retained all the moneys in his 
own hands :—Held: (1) there was an express 
trust for accumulating the legacy of £500 at com- 
pound interest; (2) the memorandum of 1832, 
regulating the mode of calculating interest on the 
residuary estate, did not bind pltf., in right of his 
wife, to calculate the interest of the £500 legacy 
in the same manner. eft. the acting trustee 
was therefore charged with interest after the rate 
of 4 per cent. on the £500 legacy, compound 
interest for twenty-one years from the decease 
of testatrix, & simple interest after the twenty-one 
years.— WILSON v. PEAKE (1858), 3 Jur. N. S. 155. 
Annotation :—As to (2) Dista. Re Emmet’s Kstato, Emmet v. 

Emmet (1881), 17 Ch. D. 142. 

4111. -]—In 1845 the directors of a railway 
co., now represented by pltf., made an authorised 
advance to another railway co., now represented 
by deft., the members of the finance committees 
of the two cos. being the same. The object of 
this loan was to enable deft.’s co. to purchase a 
canal; & to effect this the money so advanced was 
paid by deft.’s co. to acanal co. The greater part 
of the money was recovered from the canal co. by 
deft.’s co. under a decree made in 1855, on a bill 
filed on behalf of the sharcholders. The two cos. 
were wound up in 1849. 

A bill was now filed by plitf., the official manager 
of the co. that made the loan, against deft., the 
official manager of the borrowing co., to recover 
out of the money refunded by the canal co. the 
balance due to pltf.’s co. in respect of the advance : 
—Held: the Joan having becn a breach of trust, 
of which deft.’s co. had notice, pltf.’s claim was 
not barred by Stat. Limitations, & he was entitled 
to recover the amount claimed with interest at 
4 per cent. from the time when the money was 
received from the canal co.—HRNUEST v. CROYSDILL 
(1860), 2 De G. FE. & J. 176; 29 L. J. Ch. 580 ; 
2L. T. 616; 6 Jur. N.S. 740; 8 W. R. 736; 45 


E. R. 589, L. JJ. 

Annotations :—Retd. Hardy v. Metropolitan Land & Financo 
Co. (1872), 41 L. J. Ch. 257; He Kyre-Williams, Williams 
Weiss (1862), 2 Drew. & Sm. 561. 


4112. -|—(1) Trustees, in breach of trust, 
lent trust money to onc of them, H. & his partners 
in trade. HH. & his partners gave their bond to H. 
& his co-trustees for the amount, payable with 
interest at 5 per cent. No action at law could be 
maintained on the bond. In a suit to make the 
trustees liable for a breach of trust :-—Held: H. 
was only liable to pay 4 per cent. on the loss which 
had occurred to the trust funds. 

(2) If any one of the trustees should pay the 
whole he may come against the others for con- 
tribution (RominLy, M.R.).—FLETCHER v. GREEN 
(1864), 33 Beav. 426; 55 HE. R. 4333 subsequent 
proccedings, 83 Beav. 513. 
cate aa :—Mentd. Marler v. Tommas (1873), L. FR. 

q. 5. 








4113. ——-.]—Applts. were a joint stock co., 
registered under Co. Act, 1862, (c. 89), the objects 
of the assocn. including the negotiation of loans, 
& the transaction generally of the business of a 
capitalist. A clause in the arts. of assocn. was, su 
far as is material, in the following terms :—'‘ Dis- 
qualification of directors. The office of a director 





PART VII. SECT. 3, SUB-SECT. 2.— 
B. (b). 


4106 i. Normal rate charged.) — 
DARLING v. ADAMSON ate) 12 Sh. 
(Ct. of Sess.)°598.—SCOT, 

4106 fi. ———.]}—-Trustees had im- 


so paid away at 3 
average rate oO 


properly paid away trust funds, but 
ad not made, or attempted to make, 
any profit for themselves :—Held: 
they were Hable in intercst on the sums 
er cent. as being the 


HeERITABLE SECURITIES INVESTMENT 
ASBOOCN. V, MILLER’S TRUSTEES (1893), 
20 R. (Ct. of Soss.) 675; 3808 L. FR. 
354.—S5COT. 


t. Higher rate charged—I LL ha ad re- 


interest. | tention of trust money.}—The estate 


trust 
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Sect. 3.—Liability of trustees : Sub-sect. 2, B. (b).] 


shall be vacated: ... 3rd. If he contracts with 
the co., or is concerned in, or participates in, the 
profits of any contract with the co., or participates 
in the profit of any work done for the co., without 
declaring his interest at the mecting of directors 
at which such contract is determine on, or work 
ordered, if his interest then exists, or in any other 
case at the first meeting of the directors after the 
acquisition of his interest, & no director so in- 
terested shall vote at any meeting, or on any 
committee of the directors, on any question relating 
to such contract or work.” 

Resps., K. & C., were stockbrokers, carrying on 
business in partnership as K. C.& co. C. was a 
director of applt. co., & he was also a member of 
a temporary board, by which the business of the 
co. was for a time conducted. ©. agreed with 
contractors for a railway to place certain deben- 
pears of that railway at a commission of 5 per 
cen 

The firm of K. C. & co. then made a proposal to 
applt. co. to place these shares at 14 per cent. 
This proposal was submitted to a committee, of 
which C. was not a member, who recommended its 
acceptance, & subsequently the recommendation 
of the committee was adopted by the temporary 
board. C. was present at the meeting of the 
temporary board, & at the time stated that he was 
interested in the sale of the debentures, & offered 
to leave the room while the proposal was dis- 
cussed. The chairman told him that this was 
unnecessary, & (©. accordingly remained in the 
room. On a bill filed by applt. co., praying the 
repayment by K. & C. of the profits made by them, 
viz. 34 per cent. on the amount of the debentures 
placed :—Held: resps. were bound to refund, the 
fiduciary position of C. forbidding him to make 
a profit out of the funds of the assocn. ; tho trans- 
action was not protected by the clause in the arts. 
of assocn., since C. did not ‘‘ declare his interest ”’ 
within the meaning of that clause, 2.c. the nature, 
as well as the existence, of his interest; & K. & C 
were jointly & severally liable for the whole 
amount claimed ; no fraud having been intended, 
& C. having acted on the honest belief that he had 
brought himself within the terms of the clause 
in the arts. of assocn., interest should be ordered 
at the rate of 4, & not of 5 per cent.—IMPERIAL 
MERCANTILE CREDIT ASSOCN. (LIQUIDATORS) v. 
COLEMAN (1873), L. R. 6 H. L. 189; 42 L. J. Ch. 
644; 29 L. T.1; 21 W. &. 696, 1. L. 

Annotations -—Conad. Se & Haigh Moor Coal v. Iidey 
(1899), 69 L. = Ch. Refd. Panama & South Pacific 
Telegraph Co. Tndiarubbar Gutta Percha & Telegraph 
Co. (1875), 10 Ch. ADP 520, n. Chesterfield & Boythorpe 
Colliery Co. v. b] (1877), 26 W. RR. 207; Bagnall v. 
canon (1877), 6 Ch. 371; New Sombrero Phosphate 
Co. v. Erlanger (1877), 7 Ch. D. 73; Emma Silver Mining 
Co, v. Grant (1879), 11 Ch. D. 918; Costa Rica Ry. v. 
ees [1901] 1 Ch. 746; Transvaal Lands Co. v. 

es 7 Ata te (Transvaal) Land & Developing Co., ae 
td. Dunne v. English (1874), . R18 
aaa ie Coal Sreoueimluing Gas Co., Gover’s Case (st6} 
1 Ch. D. 182; Boston Deop Sea Fis Ice Co. v. Ans 
(88 8), 59 L. T. 345; Turnbull v. West Riding Athletic 
one Tetae AG0n): 70 L. T. 92; Cackett v. Keswick, [1902] 


4114. -/—By a marriage settlement, made 
in 1816, a policy of assurance on the life of K., 
the Hasbead: was assigned to two trustees, C. & J., 
the husband covenanting to keep up the policy. 
J. was unaware of his having been appointed a 
trustee, & on becoming aware of it, in 1872, 





of a trustee who had retained moncy 
in his hands for 6 years after he should 
have paid it over, & had rendered we 
account claiming a balance in 

favour :—Held ; chargeable with jatar: 


ee 





est at 6 per cent. with annual rests.— 
can. v. ECCLES (1865), 12 Gr. 37.— 


& 
tioned: ]— Where a trustee had retained 
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disclaimed. C. gave no notice of the settlement 
to the assurance society, & did not indorse on the 
policy any memorandum of the settlement. In 
1854 C. purported to appoint W. sole trustee of 
the settlement, & handed over the policy to him. 
W. allowed K. to get: possession of the policy, & K., 
after receiving a bonus on it, mortgaged it, & the 
mtgee. subsequently surrendered it to the assur- 
ance society. There were no funds available for 
keeping up the policy, & K. had been in straitened 
circumstances for some time previous to the 
mtge. He died in 1869. In the view of the ct., 
©. was aware when he handed over the policy to 
W. that a breach of trust was contemplated : 
Held: C. & W. were jointly & severally liable, W. 
primarily as between themselves, for the sum 
received on the surrender of the policy, & for that 
received by K. on account of the bonus, with 
compound interest at 4 per cent. from the dates 
when these sums were respectively received, until 
the date of K.’s death, & simple interest thence- 
forward up to the date of the account.—KINGDON 
v. CASTLEMAN (1877), 46 L. J. Ch. 448; 36 L. T. 
141; 25 W. R. 345. 

4115. -.|—A woman who was married in 
1854 received in 1876 a legacy of £3800 given for her 
separate use, but was forcibly deprived of the 
money by her husband, who knew that it was a 
legacy. During the husband’s lifetime the wife 
frequently asked him for the moncy ; but no pro- 
ceedings to recover it were taken until after his 
death, which occurred in 1891 :—Held: the hus- 
band was affected with notice of the separate use, 
& was a trustee of the money for his wife; Stat. 
Limitations was no defence to proceedings by her 
against his exors.; & the wife was entitled to 
be paid the amount of the legacy, with interest 
at 4 per cent. from the date of her husband’s 
death.—WaASSELL v. LEGGATT, [1896] 1 Ch. 554 ; 
65 L. J. Ch. 240; sub nom. Re WASSELL, WASSELL 
v. LecaaTT, 74 L. T. 99; 44 W. R. 298; 12 
T. L. R. 208 ; 40 Sol. Jo. 276. 

4116. Higher rate charged—tTrustee guilty of 
direct breach of trust.|—The rule is... that, 
when an exor. or trustee, instead of executing the 
trust, as he ought, by laying out the property 
either in well secured real estates or upon Govt. 
securities, takes upon him to dispose of it in 
another manner, the cestuis que trust may call him 
to an account either way; having an option to 
make him replace it, or if it is for their benefit to 
affirm his conduct, & take what he has sold it for, 
they may take that & charge him with 5 per cent. 
interest; or if he has made more, they may charge 
him with that (GRANT, M.R.).—Pocock v. REDD- 
INGTON (1801), 5 Ves. 794; 31 BH. R. 862. 


Annotations :-—Consd. Tebbs »v. Carpenter (i ce 
290; Docker v. Somes (1834), 2 
Law v. Hunter (1826), 1 Russ. 100. 





_ Madd. 
5. Refd. 





4117. ——.|—-ENGLISH v. WILLATS, No. 
4100, ante. 
4118. .]—A. being a partner in a mer- 








cantile house in India was entitled to the interest 
of a sum of money which was limited to his sons 
on his dying within a given period. The firm in 
India, at A.’s death, within that period, was greatly 
indebted to their agents in England of which firm 
B., the administrator, was a partner. After A.’s 
death notice was given to the firm in England of 
there being male issue of A. but not stating their 
names. B. subsequently received the dividends 


moneys instead of paying off debts, 
& had prope xed these moneys 
with his own at his bank, the ct. charged 
him with interest at 8 per cent. on all 


id a BO dad Bas balances in his hands..—-WIGHTMAN v. 


Part VII.—Breacues or Trust. 


& credited the Indian firm with the amount in 
the books of the English firm :—Held : the partners 
of the English firm were liable to repay such divi- 
dends with interest at 5 per cent.—AGaBEeG v. 
HARTWELL (1835), 4 L. J. Ch. 190; subsequent 
proceedings (1842), 6 Beav. 271. 

4119. ———.|—MOovsLEY v. CaRR, No. 4202, 





post. 
4120. 

No. 3985, ante. 
412 





———.]—Hurcnins v. Hurcirns, 








-]—(1) Generally an _ exor. 
improperly retaining balances is charged with 
interest at 4 per cent. but if in addition he com- 
mits a breach of trust or changes money from a 
proper to an improper stato of investment he is 
charged 5 per cent. 

(2) If he employ the trust money in trade he 
will be charged either with the profits or 6 per 
cent. compound interest.— JoNngEs v. FoxAy (1852), 
15 Beav. 388 ; 21 L. J. Ch. 725; 51 H.R. 588. 
Annotations :—As to (2) Dbtd. Vyse v. Foster (1874), L. R. 











7H. L. 318. BR W. - ‘ 

A etie  Pag: efd. fe Wilcoxon, Hx p. Andrews (1884), 

4122. ——.]—-DOBSON v. PaTTriNnson, No. 
4103, ante. 

4123. -]—Where a defaulting trustee 


has misapplied trust money the ct. will charge him 
with 5 per cent, interest unless it be shown that 
he has made more by the uses of it. 

If it is supposed that in A.-G. v. Alford, No. 4109, 
ante, I laid it down that a defaulting trustee could 
never be charged with more than 4 per cent. that 
is quite a mistaken assumption of my meaning. 
In that case I thought that though the trustee was 
chargeable with impropriety of conduct yet that 
the circumstances of the case showed that it was 
impossible to impute to him an intention to appro- 
priate the moncys to his own use. In such a 
case I expressed myself as clearly of opinion that 
the ct. would be justified in dealing most rigorously 
& charging the trustee with 5 per cent. whether 
he had made it or not (LORD CRANWoRTH, C.).— 
BERWICK-UPON-TWEED Coren. v. MURRAY (1857), 
7 De G. M. & G. 497; 26 L. J. Ch. 201; 3 Jur. 
N.S. 847; 44 E.R. 194, L. C. 

4124. -|—Where default has been 
made in performance of covenant to pay a suin of 
money the ct. will allow interest at 5 per cent.— 
Kwapr v. BURNABY (1861), 30 L. J. Ch. 844; 5 
L. T. 52; 9 W. R. 765. 

Annotation :—-Apld. Re Hornor, Fooks v. Horner, [1896] 

2 Ch. 188. 

4125. ——— Trustee obtaining advantage 
from position.|—(1) T., a solr., had a private 
arrangement with R., by which he was to receive 
from Qt. a share in certain property then belonging 
to R., & to share the profit to be obtained from the 
sale of that property. In his character of solr., 
T. acted for clients, a banking co., in the purchase 
of the larger portion of that property, never 
communicating to his clients the fact of his having 
an interest in it :—Held: 'T. was to be treated as 
a trustee for his clientsinrespect of his share of so 
much of the property as they had actually pur- 
chased. 

(2) T., having made a large profit on the sale, 
was ordered to pay back the amount of this profit 
with the full amount of interest given in cases of 
a breach of trust, namely, 5 per cent.—TYRRELL 
v. BANK OF LONDON (1862), 10 H. L. Cas. 26; 
31 L. J. Ch. 369; 6 L. T. 1; 8 Jur. N.S. 849; 
10 W. R. 849; 11 E.R. 934, H. L.; varging S. C. 


J 91.—N.Z. 











HELLIWELL (1867), 13 Gr. 330.— 
CAN. 





b. —— -———  ————.] — SINCLAIR v. 
SruaRT (1887), 5 N. ZL. R. GC. A. 


G. Conversion of trust fund to 
own wse.J—Where a trustee has con- 
verted a trust fund to his own use, 
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sub nom. BANK oF LONDON v. TYRRELL (1859), 

27 Beav. 273. 

Annotations :—As to (1) Consd. Re Masons’ Hall Tavern Co. 
Origll’s Case (1869), 21 L. T.. 221. istd. Masons’ Hail 
Tavern Co. v. Nokes (1870), 22 L. T. 503; Re Cape Breton 
Co. (1885), 29 Ch. D. 795. Refd. Imperial Mercantile 
Credit Assocn. v. Coleman (1871), 6 Ch. App. 562, n.; 
Kimber v. Barber (1872), 8 Ch. ADE 56: Lindsay Petro- 
leum Co. v. Hurd (1874), L. R. 5 P. C. 221: Albion Stcel 
& Wire Oo. v. Martin (1875), 24 W. R. 134; Now Sombrero 
Phosphate Co. v. Erlangor (1877), 5 Ch. D. 73; Omnium 
Klectric Palaces v. Baines, {1914} 1 Ch. 332. Generally, 
Mentd. Re Western of Canada Oi], Lands & Worka, Carl- 
ings Case (1875), L. R. 20 Eq. 580; Re Haslam & Hier- 
Evans (1902), 46 Sol. Jo. 233. 


4126. Failure to get in trust estate.}|— 
The trustee allowed wine & spirits of the amount 
of £130 to remain in debtor’s possession, which 
was eventually lost to the estate:—Held: the 
trustee must personally make good the loss, with 
interest at 5 per cent.—Ke PiLntmna, Fx p. OGLE, 
fix p. SMITH (1873), 8 Ch. App. 711; 42 L. J. Bey. 
99, L. JJ. 

4127. ——— Investing on insufficient 
security.}—(1) A deceased trustee had invested 
money on mtge. at 5 per cent. on an insufficient 
security, & for some years, both before & after his 
decease, interest was paid at that rate to the 
cestui que trust ; but some years after his decease 
the payments of interest ccased :—Held: his 
estate was chargeable with interest at the rate of 
5 per cent. from the time of the last payment. 

(2) Where two co-exors. of a trustee, one of 
them a solr., were jointly liable in respect of a 
breach of trust committed by their testator, the 
solr. having had the sole management of the trust 
estate, & having resorted to vexatious means to 
evade legal proceedings, an order was made, as 
between him & his co-trustee, that the latter was 
entitled to recover from him the whole costs of the 
action.—PRICE v. PRICE (1880), 42 L. T. 626. 

4128. .]— Where trustees & exors. after 
payment of testator’s debts kept the balance of 
the personal estate at their bankers the ct. charged 
them with interest on the balance at 5 per cent. 
from the date of the payment of the debts but 
allowed them their costs.— Re JONES, JONES v. 
SEARLE (1883), 49 L. T. 91. 

4129. Misrepresentation by trustee that 
money invested in stock.]—BATE v. ScaLes, No. 
4159, post. 

4130. Trustee using trust money in 
business.}—IlmaTiuicore v. Hutmr, No. 4152, post. 

4131. —— .|—Bequest of personal estate 
in trust, to invest it in govt. or real securities, & 
to permit the interest to accumulate until it 
amounted to £500, & from time to time, when it 
amounted to that sum, to lay out or invest such 
interest in govt. or real securities, to be applied 
in the same manner as the principal; the trustees 
retaining the trust moneys in their business, an 
inquiry was directed that would have been the 
amount of the personal estate, & the interest 
thereof, if it had been invested, & accumulated in 
the manner directed by the will, & the trustees 
were decreed to pay the amount, & were charged 
with interest at 5 per cent., on a balance in their 
hands.—BROWN v. SANSOME (1825), M‘Cle. & Yo. 
427; 148 E.R. 480. 

4132, ——- ——-.}- -CoTHam v. WEsT (1887), 
Donnelly, 199; 47 HW. R. 319. 

4133, —— ——-.|—_JoNnES v. Foxauu, No. 4121, 


ante. 
4134. .|—I1 is still the rule of the ct. 
that a trustee who employs trust moneys in trade 
































simple interest at 7 per cent. was 

allowed on the converted — 

MACKENZIE Uv. MACKENZIE (1894), 12 
° L. R. 590.—N.Z. 
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or speculative transactions must account for the 

profit he makes by such employment or, at the 

option of the cestuis que trust, be charged with 
interest at the rate of 5 per cent.—Re Davis, DAvis 

vw. Davis, [1902] 2 Ch. 814; 71 L. J. Ch. 6389; 86 

L. T. 623; 51 W. R. 8. 

4135. ——— Trustee obtaining advantage from 
position.|——-The order to take an account with 
rests, is always a matter entirely discretionary 
with the ct., on a consideration of the circum- 
stances. Where A. held funds, part of the estate 
of B., but held them as security to cover liabilities 
into which he had entered on account of B., the 
estate itself being otherwise clearly answerable 
for such liabilities, & where the creditors of B. 
had not required him to invest the balance which 
might probably exist after his liabilitics had been 
indemnified :—Held: in the absence of any posi- 
tive stipulation, he was not, on the final settlement 
of accounts with the creditors, bound to pay a 
larger interest than 5 per cent. on the money he 
had so retained; & the account was not to be 
taken with rests. 

Under such circumstances, if the fund had been 
paid into ct., it would have realised 4 per cent. with 
yearly or half-yearly rests, which being equal to 
5 per cent. without rests, A. was held liable to that 
interest, on the equitable principle of putting the 
creditors into the same situation as if he had paid 
the fund into ct. in the ordinary manner.— 
Court v. RoBARTS (1839), 6 Cl. & Fin. 65; 7 
H.R. 622, H. L. 

4136. Trustees using money for own benefit.} 
~-When a trustce has employed trust funds for 
his own benefit, he will be charged as of course 
with simple interest at 5 percent. But compound 
interest will only be given when it is proved that 
the money has been used in trade, & the payment 
by a solr. of it into his bank to the gencral account 
of his firm is not such an employment of the money 
in trade as to make him liable to be charged with 
compound interest. Qu.: whether it can under 
any circumstances be given unless a case is made 
out for it on the bill—Burpicxk v. GARRICK 
(1870), 6 Ch. App. 233; 89 L. J. Ch. 369; 18 
W. R. 387, LC. & LW. 

Annotations :—Consd. Gilroy v. Stephens (1882), 51 L. J. Ch. 
834. Distd. tte v. Homfray (1890), 44 Ch. D. 694 ; 
Silkstone & Haigh Moor Coal Co. v. Edey, [1900] 1 Ch. 167. 
Refd. Banner v. pare (1881), 18 Ch. D. 254; Ie 
Exchange Banking Co., Flitcroft’s Casc (1882), 21 Ch. D. 
519; Re Bell, Lake v. Bell (1886), 34 Ch. D. 462; Charles 
vy, Jones (1887), 85 W. R. 645; Soar v. Ashwell, [1893] 
2 Q. B. 390; Dominion Coal Co. v. Maskinonge §.8. Co., 
a 2 K. B. 132. Mentd. Gray v. Bateman (1872), 
21 . R. 137; Boatwright v. Boatwright (3873), 43 
L. J. Ch. 12; Merry v Nickalls (1873), 42 L. J. Ch. 479; 

Watson v. Woodman (1875), L. R. 20 Eq. 721; Dooby v. 

Watson (1888), 39 Ch. D.178; Lyell v. Kennedy, Kennedy 

v. Lyell (1889), 14 App. Cas. 437; ReSharpe, Re Bennett, 

Masonic & General Lifo Assco. v. Sharpe, [1892] 1 Ch. 154 ; 

Friend v. Young, [1 sete 2 Ch. 421 ; North American Lan 

& Timber Co. v. Watkins, [1904] 1 Ch. 242; Reid-Now- 

foundland Co. v. Anglo-American aire ee Co., {1912] 

A.C. 655; Henry v. Hammond, [1913] 2 kK. B. 515; Re 

Allsop, Whittaker v. Bamford, [1914] 1 Ch. 1; Nocton v. 

Ashburton, [1914] A. C. 932; Re Hichardson, Pole v. 

ene {1920} 1 Ch. 423; Taylor v. Davics, [1920] 





4137. When compound interest charged.|—-CorT- 
HAM v. WEST (1837), Donnelly, 199; 47 EK. K. 319. 


ia ——.|— HUTCHINS v. Hurcuins, No. 3985, 
ante. 

: 39. ———.]——KINGDON v. CASTLEMAN, No. 4114, 
ante. 


41401. When compound interest 
charged —Direction for accumulation. }— 
A trustee who fails to carry out a 
trust to invest a sum of money 


the 


accumulate the” interest must” repay 
rincipal with compound interest 
for the period allowed 


TRUSTS AND TRUSTEES. 


4140. ——_ Direction for accumulation.|/— 
WILSON v. PEAKE, No. 4110, ante. 

4141, —— -|—Where there is an express 
direction to accumulate trust property, & the 
accumulation is not made, the trustees are liable 
to account upon the footing of yearly or half- 





yearly rests.— FELTHAM v. TURNER (1870), 23 
4142. — -|—The trustee of a will held 








a fund upon trust, after the determination of a 
previous life interest, to transfer & pay same to 
a child when & as he should attain twenty-one, 
with a proviso that in case the child should be 
under age at the determination of the life interest 
the income of the fund or any part thereof should 
or might be applied for or towards his maintenance, 
education, & advancement, & the surplus, if any, 
should accumulate to & become part of the fund. 
After the child attained twenty-one, the life interest 
having previously determined, the trustee retained 
the fund without making any arrangement with 
the child or explaining to him his rights :—Held : 
the trustee must be taken to have continued to 
hold the fund after the child attained twenty- 
one, upon the same trusts & with the same obliga- 
tions to accumulate as before, & he was liable to 
account for the fund with compound interest.— 
Re EmMMEtT’s Estate, EMMET v. EMMET (1881), 
17 Ch. D. 142; 50L. J. Ch. 3841; 44 L. T. 172; 
29 W. R. 464. 

Annotation :-—Consd. Re Barclay, Barclay v. Andrew, [1899] 

1 Ch. 674. 


4143. Money used in trade.]—JoNES v. 
Foxatu, No. 4121, ante. 

4144, —-- —-—.]—-BurRpDIcK v. GARRICK, No. 
4136, ante. 

——.|—See Bxecutors, Vol. XXIV., pp. 699, 
701, 702, 707, Nos. 7244, 7269-7275, 7322. 





C. Accounting for Profits. 

See, also, ExEcutTors, Vol. XXIV., pp. 688~—696, 
Nos. 7145-7207. 

Duty of trustee not to obtain personal advantage.] 
—See Part IV., Sect. 10, ante. 

4145. Duty of trustees to account.|—If such 
trustee were to have the money, he would reap a 
benefit from his own wrong (LORD Harcourt, C.). 
—KENTISI v. NEWMAN (1713), 1 P. Wma. 234 ; 
24 i. R. 368, L. C. 


Annotations :—Mentd. Targus v. Puget (1751), 2 Ves. Sen. 
194; Lloyd v. Lloyd (1837), 2 My. & Cr. 192: Abbott 
v. Middleton, Ricketts v. Carpenter (1858), 7 H. L. Cas. 68 , 





4146. -|—LuUDLOW CORPN. v. GREENHOUSE, 
No. 4630, post. 
4147. J—Re Gunpry, Ex p. Bapcock 





(1829), Mont. & M. 23], L. C. 


Annotations -—Distd. Farrar v. Farrars (1888), 40 Ch. D. 
ante Mentd. Ite Garbett, Hx p. Downes (1847), De G. 


4148. —-—-.|—-Owners of shares in a mine in 
Cornwall became bkpts. in 1820, & their assignees, 
at a meeting of shareholders, signed a relinquish- 
ment of the shares of bkpt. Subsequently, the 
whole mine was sold to an order in a creditor’s 
suit in the Stannaries Ct. in Cornwall. At this 
sale. in June, 1820, one of the assignees purchased 
the whole mine, & afterwards, in June, 1820, sold 
four forty-fifth shares to the trustees of deft., who 
was then a minor. New assignees of bkpt. were 
appointed in 1829, & they, in 1835, filed the present 
bil :—Held: deft. was a trustee, & must account 
for the whole of the profits to bkpt.’s estate.— 





accumulation & thereafter at simple 
interest.—Moss 0. aoe (1898), 19 


y law for the N.S. W. Kq. 146.--AU 


Part VII.—BreacHes or Trust. 


TURNER v. TRELAWNY (1841), 12 Sim. 49; 10 
L. J. Ch. 249; 5 Jur. 698; 59 BE. R. 1049. 


Areraon ‘—Distd. Farrar v. Farrars (1888), 40 Ch. D. 


4149. .]—A testator appointed two trustees 
& exors. of his will, but by a codicil he excluded 
them & appointed two other persons One of these 
retired in consideration of £75, paid to him by one 
of the excluded trustees, & executed a deed ap- 
pointing the excluded trustce to act as trustee 
in his room. The ct. directed the new trustee to 
be removed, & the deed to be cancelled, declared 
the conveyance to be void & directed the £75 to 
form part of the assets. 

Profit derived by a trustee, either from the trust 
property or from his office of trustee, belongs to 
the cestui que trust. 

It is a well-settled principle that if a trustec 
make a profit of his trusteeship, it shall enure to 
the benefit of his cestuis que trust (Sruant, V.-C.).— 
SUGDEN v. CROSSLAND (1856), 3 Sm. & G. 192; 
25 L. J. Ch. 663; 26 L. T. O.S. 307; 2 Jur. N.S. 
318; 4 W. R. 343; 65 E. R. 620. 


Annotation :—Refd. Re Thorpe, Vipont v. Radcliffe, [1891] 
2 Ch. 360. 


4150. ——-.]—-BowEs v. Toronto (Crry) (1858), 
Il Moo. P. C. C. 463; 14 EB. RR. 770, B.C. 
Annotation :—Refd. Vyse v. Foster (1872), 8 Ch. App. 309. 

4151. Use of trust money in trade—Option 
to cestui que trust to have profits or interest.|— 
Where a trustee has an infant’s money to lay out 
for his benefit, & employs it in his trade, the ct. 
will give an option for the benefit of the infant, 
either to have interest, or the profits of the trade.— 
ANON. (1755), 2 Ves. Sen. 620; 28 IX. R. 401. 

4152. -|I—(1) Where trust pro- 
perty is employed in trade without authority, 
cestuis que trust must elect to take either the profits 
for the whole period, or interest for the whole 
period. Circumstances may arise to entitle them 
to take profits for one, & interest for another part 
of the period; but a notice of dissolution of 
partnership, published for a particular purpose, 
& not accompanied by a settlement of accounts, 
or a transfer of the property, is not sufficient. 

(2) Interest to be computed at 5 per cent. when 
the property has been employed in trade.— IHRATH- 
oa v. FLULME (1819), 1 Jac. & W. 122; 37 H.R. 
Annotations :—As to (1) Refd. Docker v. Somes (1834), 2 

yas K. 655; Agabeg v. Hartwell (1835), 4 L. J. Ch 


Wightwick ». Lord (1857), 6 H. L. Cas. 2173; Vyse 
». Foster (1872), 8 Ch. App. 315, n. 


























4153. —— | —CoTriiamM v. WEST 
(1837), Donnelly, 199; 47 E. R. 319. 
415 .|—If a person who takes upon 


himself the onus of a trust, will embark the pro- 
perty of the cestuis que trust, in the risks of trade, 
he is bound to account for the profits (WIGRAM, 
V.-C.).—WILLETT v. BLANFORD (1842), 1 Ifare, 
258; 11L. J. Ch. 182; 6 Jur. 274; 66 E. R. 1027. 


Annotations :—Consd. Simpson v. Chapman (1853), 4 
De G. M. & G. 154. Refd. Portlock ». Gardner (1842), 1 
Hare, 594; Wedderburn v. Wedderburn (No. 4) (1856), 
22 Beav. 84; Vyse » Foster (1874), L. R. 7 H. LU. 318; 
Yates v. Finn (1880), 13 Ch. D. 839 


J—See, alao, Executors, Vol. X XIV., 
pp. 690, 691, Nos. 7159~7170. 

415 Profit made by sale of trust property.] 
—K. & S. being trustees of money in the funds, 
sel] it for the benefit of S., who dies insolvent, & 
K. becomes bkpt., the person interested in the 
funds may prove against the estate of K. the 
value of the funds at the bkpcy. though S8.’s 


a ° 
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estate be first liable-—Re Kempson, Ex p. SHAKE- 
eee (1791), 3 Bro. C. C. 197; 29 E. R. 487, 


Annotation :—Refd. Re Fenwick, Ex p. Brown (1849), 13 
L. T. QO. 8. 468. 








4156. .|—An agent, who was to have 
ae emolument beyond his salary, decreed to account 
or 


or profit made by a clandestine sale to his prin- 
cipal on his own account.—MASSEY v. DAVIES 
(1794), 2 Ves. 317; 30 E.R. 661. 

en Morison v. Thompson (1874), L. R. 9 


4157. ——.|—TYRRELL v. BANK OF LON- 
DON, No. 4125, ante. 

4158. ——— Profit made by use of trust property— 
Option to cestul que trust to have profits or interest.] 
— Pocock v. ReppIneton, No. 4116, ante. 

4159. Misrepresentation by trustee that 
fund Invested in stock—Option to cestul que trust 
to have profits or interest.]|—Trustces under a mis- 
representation, that the fund was invested in stock, 
charged with interest at 5 per cent. upon the same 
principle as if they had sold out stock, & used the 
money: viz. an option to the cesiui que trust to 
have the actual profit, or 5 per cent.—BATE v. 
SCALES (1806), 12 Ves. 402; 33 FE. R. 152. 
Annotations :—Refd. Blair v. Bromley (1847), 2 Ph. 354; 

Moore v. Knight, [1891] 1 Ch. 547. 

4160. Failure to receive profit through wilful 
default.|—Mtgee. in possession & trustee guilty of 
a breach of trust, are the only cascs where parties 
are charged with what they might have received 
but for their wilful default.— lowe v. HOWELL 
(1837), 2 My. & Cr. 478; 1 Jur. 492; 40 E.R. 
722,14. C. 

4161. —-— Danger of loss no defence.|—It is no 
answer to the rule, that persons standing in the 
situation of trustees or agents must account to 
their cestuis que trust, or principals, for all benefit 
which they themselves obtain by virtue of that 
character, that in the course of acquiring the 
benefit which has been derived by the trustee or 
agent he incurred a possibility of loss; it is suffi- 
cient if the transaction has resulted in gain ob- 
tained by virtue of the trusteeship or agency, to 
give the benefit to the cestui que trust.—WILLIAMS 
v. STEVENS (1866), L. R. 1 P. C. 852; 4 Moo. P. C. 
C.N.S. 235; 361. J.P. C. 213; 12 Jur. N.S. 952 ; 
15 W. Rt. 409; 16 EB. R. 305, P. C. 

4162. ——— Profit made by purchase of trust 
property.]—-The shareholders of a joint stock bank, 
in pursuance of a proposal of their directors, paseed 
resolutions for the increase of their capital by the 
issue of twenty thousand new shares of £50 each, 
to be offered, in the first place, to the old share- 
holders in the proportion of one new share to each 
old share, cach allottee paying £25 as a premium 
& £5 as a call per share, the shares unaccepted 
by the old shareholders to be sold by the directors 
to other persons at £30 premiun) per share, out 
of which each shareholder rejecting the allotment 
of new shares offered to him was to receive a cash 
bonus of £5 for each new share so rejected. The 
directors made an arrangement with S., by which 
he was to take all the unaccepted new shares at 
the premium of £30 per share, to be issued to him at 
the rate of one thousand a month. Under this 
arrangement nine thousand & seven hundred & 
seventy eight new shares were allotted to S., who 
paid thereon £5 per share, & procured the issued 
of them in batches as he found purchasers, the 
certificates in the meantime being retained by the 
bank until the £30 per share had been paid, when 
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d. Whether trustee must account—Profits made 


from own money—Converting policy without profits into participating 


fu 
policy.}—BAGNALL’s TRUSTS, FLYNN v. DALGLEISH, [1901] 1 I. R. 255,-—-IR 
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the shares were registered in the names of the 
purchasers from S. Four of the directors, at the 
request of S., took over a large number of the new 
shares, at £30 per share, before they had been 
issued to 8., & sold them at a considerable profit. 
Bonus shares in the co. were subsequently issued 
to the holders of the new shares, & a considerable 
number of these were allotted to the same four 
directors. The bank, by their public officer, sub- 
sequently filed a bill against the four directors, 
alleging that the issue of the new shares & the 
arrangement with S. was carried into effect in 
door: of a scheme & secret understanding 
etween defts. & S., devised & entered into for 
their own profit. The bill, which was founded on 
the ground of fraud in reference to this alleged 
scheme & also on the ground of breach of trust 
arising out of the purchase by defts. as persons in 
a fiduciary position of trust properly, sought to 
make defts. jointly & caverall ly accountable for 
the profits made by them out of the transaction. 
The evidence in support of the allegations of fraud 
was extremely voluminous :—Hel so much of 
the bill as rested on fraud must be dismissed with 
costs, but defts. were trustees for the bank of the 
profits which they had made from the transaction, 
& must respectively account for the same.— 
PARKER v. MCKENNA tae 10 Ch. App. 96 ; 44 
L. J. Ch. 4253; 31 L. T. 739; 238 W. R. 271, LC. 
& lL. JJ. 
Annotations :—Distd. Municipal Frechold Land Co. 
Pollington (1890), 2 Mog. 307. Apld. Delves v. Gray, (1962) 3 


06 nadian Oil Works Corpn., Hay’s Case 
(1875), 10 Ch. ea oe ae _Nant- -y-glo & Bluina Ironworks 


Co. v. Tamplin (1876 ), 5 L. T. 125; Bagnall v. oon 
(1877), 6 Ch. D. 371; Be Se Jewell Se Min 
Weston’s Case (1879), 4 J. Ch. 425; Re vase 


Beasemer Steel, etc., Co. O86 4), 50 L. 1" 1445 rg ee 
thwaite, Postlethwaite ¥. ee rae T. 58; 
Salford ‘Corpn. v. Lever (1890), 63 L. T. 658 ; vine. v. 
re 11900) A. C. 499; Percival v. Wrtent: 11902] 2 Ch. 

Armstrong v. Jackson, (1917) 2 K. B. 822; Wright 
; Meera, [1926] A 788. Mentd. National Bank of 
Australasia v. United Hand -in-Hand & Band of Hope Co. 
aha 4 App. Cas. 391; opkinson v. Lovering (883), 

Ue B. D. 92; Guy v. Gnas i & Sim (1886), 2 T.L 


4163. Money received as bribe to neglect 
duty.|—-Certain persons, who were owncrs of a con- 
cession from a foreign govt. combined together to 
form a co. to purchase the concession, knowing at 
the time that through their default it was voidable 
& liable to forfeiture. The owners & others who 
were promoters of the co. fraudulently sold the 
concession, being aware of the infirmity of the 
title, to trustees for the intended co., x it was 
transferred to the co. by the trustees, who were 
to be paid a portion of the purchase-moncy for 
their share in the transaction. The solrs. for the 
vendors, who were also solrs. for the co., concealed 
the invalidity of the title, & the trustees neglected 
to require evidence to establish the title. Upon 
a bill filed by the co. against the owners of the 
concession, the promoters, the trustees, the 
directors, & the solrs.:—Held: the owners & 
promoters must repay the whole purchase-money ; 
the trustees who received money in the nature of 
a bribe for neglecting their duty must repay what 
they had so ied & all the defts., including 
the solrs. must pay the costs of the suit.—PuHos- 
PHATE SEWAGE Co. v. HaRTMONT (1877), 5 Ch. D. 
804; 46 L. J. Ch. 661; 37 L. T. 9, C. A.; affg. 
(1876), 45 L. J. Ch. 465; : subsequent proceedings, 
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4165. General rule.]}—-Whore the sole 


object of an action brought against be Hal 


a trustee js to make him answerable 
for a breach of trust, & the trustee is 
found guilty of breach of trust, he will 

ble for the general] costs of the 


TRUSTS AND TRUSTEES. 


sub nom. PHOSPHATE SEWAGE Co. v. MOLLESON 


(1879), 4 App. Cas. 801, H. L. 
Annotations :—Reid. New Sombrero Phosphate Co. v. 
Erlanger (1878), 85 L. T. 3089; vent 60 & Blaina 


Ironworks Co. v. aoe (1878). 12 Ch. D Rees v. 


De erie {1896} 2 Ch. 437. Mentd, Pere. Wood 
(1877), 47 39; Re Collie, Hx p. Adamson 
(1878), 8 Ch. D. 807. 





4164. Profit made by illegal agreement.|— 
The E. Tramway Co.’s Act contained a sect. that 
the co. should pay the expenses of obtaining the 
Act. They contracted with the C. co. to lay the 
tramway, & pay such expenses of the Act. M., 
the solr., & 3. the engineer, of the E. co. at the 
same time made a separate agreement with the C. 
co. to relieve the ©. co. of these expenses for a sum 
of £17,000. The actual expenses did not amount 
to the latter sum :—Held: M. & B. were bound to 
account to the E. co. for the profit they made by 
their agreement with the C. co., their agreement 
being illegal & void; & even if the E. co. had 
adopted the agreement of M. & B., they would have 
acted ultra vires.—MANN v. EDINBURGH NORTHERN 
Tramways Co., [1893] A. C. 69; 62 L. J. P. C. 
74; 68L. T. 06; 57 J. P. 245; 9T. L. R. 102; 
1 R. 86, Hf. L. 

& pay interest—Rate of interest.]—Sce Sub- 
sect. 2, B. (b), ante. 

Charity trustees.|—See CHARITIES, Vol. 
VIII., pp. 379-382, Nos. 1919-1966. 


D. Costs of Legal Proccedings. 
(a) In General. 
See R. S. C., Ord. 65, r. 1. 
4165. General rule.]|— Trustees who act contrary 
to their trust shall pay costs.—HABERDASHERS Co. 
v. A.-G. (1702), 2 Bro. Parl. Cas. 370; 2 Eq. Cas. 


Abr. 287; 1K. BR. 10038, H. th. 
Aneto: :—Mentd. A.-G. v. Smithies (1833), 2 L. J. Ch. 


4166. .|—Generally, where trustees are 
guilty of a breach of trust, they must pay the 
costs of a suit to repair it.—BYRNE v. NORCOTT 


(1851), 13 Beav. 336; 51 HK. R. 130. 
Annotation :—Apld. Bell v. Turner (1877), 47 L. J. Ch. 75. 


(b) Direct Breach of Trust. 

See RR. S. C., Ord. 65, r. 1. 

4167. Trustee in debt to trust estate—-Account 
controverted by trustee.|—Where on a bill to call 
a trustee to account, he by answer submits readily 
to it, though found in debt, shall pay interest for 
the balance only, from the time of the account 
liquidated, & no costs; secus, if he controverts 
the account there, if found in arrear, shall pay 
interest & costs.—PARROT v. TREBY (1705), Prec. 
Ch. 254; 1 Eq. Cas. Abr. 125; 24 KE. R. 123. 

4168. Insolvent co-trustee.|—C. & S. were 
two trustees of an estate administered by the ct. 
C. became bkpt. after 1869. A balance of £896 
was found due from C. to the estate, & a balance 
of £745 was found due from the estate to the two 
trustees jointly. The insolvent trustee being 
indebted to the estate, & the solvent trustee not 
being responsible for that debt; & Bkpcy. Act, 
1896 (c. 71), having made a debt arising from a 
breach of trust to continue notwithstanding the 
bkpcy. :—Held: a reference be directed to the 
taxing master to apportion the costs of the trustees 
appearing by the same solr., & the costs of the 
solvent trustee be paid out of the estate, & the 
costs apportioned as the costs of the insolvent 
trustee be set off against the amount found due 














action, although his conduct which 
was mistaken, was perfectly honest.— 
na v. ROGERS, (1914) 8. A. L. R. 
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from him to the estate. Whether under this 
direction the whole of the common costs of the 
two trustees would be allowed to the solvent 
trustee or divided, must depend on the settled 
practice of the taxing master’s office —McEWwaAn 
v. OCROMBIB (1883), 25 Ch. D. 175; sub nom. 
McEWAN v. CROMRBIF, PoRTER v. GRANT, 63 
L. J. Ch, 24; 49 L. 1. 499; 32 W. R. 115. 

Annotation :—Refd. Staniar v. Evans, Evans v. Staniar 

(1886), 56 L. J. Ch. 581. 

4169. Attempt to seize trust estate.|—Brown 
v. How (1740), Barn. Ch. 354; 27 E.R. 676, L. C. 

4170. Sale without authority—Mistake as to 
hi aha (EARL) v. HERBERT, No. 4084, 
ante. . 

4171. Trust property transferred to unauthorised 
person— Husband of beneficiary.] — Settlement 
upon marriage of stock, the property of the wife, 
in trust from time to time to receive the dividends, 
& pay them into the hands of the wife for her 
sole & separate use; her receipt to be a discharge ; 
after her decease, if the husband should survive, 
for him for life, & after the decease of the survivor 
to transfer the principal among the children 
according to her appointment by will; in default 
thereof, equally ; if no children, according to her 
appointment by will, The trustees with the 
privity of the wife sold the stock; & paid the 
money to the husband, taking his bond of 
indemnity: he dicd insolvent. Upon the bill 
of the widow & children tbe fund, having been 
replaced by the trustces, was transferred to the 
Accountant-General upon the trusts of the scttle- 
ment; the trustees to pay the dividends to the 
widow from the death of the husband with costs.— 
WHISTLER v. NEWMAN (1798), 4 Ves. 129; 31 
EH. R. 67, L. C. 

Annotations :-—Mentd. Mores v. Huish (1800), 5 Ves. 692 ; 

Sperling v. Rochfort (1803), 8 Ves. 164; Jones v. Harris 

(1804), 9 Ves. 486; Parkes v. White (1805), 11 Ves. 209 ; 


Digby v. Howard (1831), 4 Sim. 588 ; Johnson vr. Gallagher 
(1861), 3 De G. F. & J. 494. 











4172. |—WELIS v. GIBBs (1843), 1 
L. T. O. S. 335. 
4173. —— -|—Testator bequeathed all his 


property to M. & R. upon trust to convert, &, 
after a life interest to his wife in a part thereof, 
directed that they should pay the interest of two- 
thirds to his three sons for life, & of the remaining 
third to his three daughters for life for their 
separate use, with remainder to the children of 
all his children as therein mentioned, & if his 
trustees should in their discretion consider his 
sons & daughters, or any or either of them capable 
of managing, or that it would be conducive to his 
or her interest to embark in or carry on any trade 
ovr business, he authorised them to advance to 
any such son or daughter any part of the share 
in which he or she might have such life interest 
as aforesaid, & the receipt of any such son or 
daughter was to be a sufficient discharge to the 
trustees. Testator died in 1848, & his widow in 
1851. The six children survived testator, as did 
also a seventh not mentioned in the will, & in 
1863, inquiries respecting the estate were com- 
menced on behalf of the children of that seventh 
child as to their interest in the estate, & after 
much correspondence a common administration 
suit was begun by them in June, 1864. In the 
course of the proceedings it appeared that the 
trustees had advanced to one of testator’s 
daughters (Mrs. R.) & her husband, who had no 
children, her share, in order, as appeared by 
releases which they executed, to enlarge the 
capital of R. to carry on his farm, & after the 
institution of the suit they advanced the share of 
Mrs. C., another married daughter, to the son of 
J.—VOL. XLIII. 
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one of the trustees, upon her entering into business 
as a farmer in partnership with him & two 
other of the testator’s children, whose shares were 
in like manner advanced ; but Mr. C. covenanted 
that the business should be for his wife’s separate 
use. 

The decree of the Vice-Chancellor directed defts. 
to pay all costs of the suit except £200 taken as 
the amount of the costs of an ordinary administra- 
tion suit, which his Lfonour ordered to be paid 
out of the estate; but the decree was varied by 
striking out that last direction as one improper 
to be given in the absence of the other parties 
entitled under the will; & as pltfs. had succeeded 
in setting aside only one of the advances, defts. 
were relieved from paying all the costs, although 
having regard to their improper conduct in refusing 
to account to pltfs., in withholding information 
which they themselves possessed, & in other 
respects also, they were ordered to pay all costs 
as of an administration suit, & all additional costs 
were left to be borne by the parties themselves.— 
TALBOT v. MARSHFIEL) (1868), 3 Ch. App. 622 ; 
19. L.-T... 223°: 32 J.P. 725, Lod J. 

Ae alation :— Mentd. Molyneux v. Fletcher, [1898] 1 Q B. 


4174. Trustee acting on counsel’s opinion.] 
—The trustee of the will, who acting on the 
opinions of counsel had distributed tho whole 
estate according to a different vicw, was ordered 
to pay to the representatives of the child the 
amount of the child’s share & the costs of the suit. 
—BOULTON v. BEARD (1853), 3 De G. M. & G. 608 ; 
43 In. R. 239, L. JJ. 

Annotations :—Refd. Ite Reevo’s Trusts (1877), 4 Ch. D. 
>; Selby v. Whittaker (1877), 6 Ch. D. 239; Re Silver 
Valley Mines (1882), 47 L. T. 597. Mentd. Jee Watson’s 
Trusts (1870), L. Rk. 10 Eq. 36; Re Orlebar’s Settlint. 
Trusts (1875), L. R. 20 Hq. 711; Hickling v. Fair, [1899] 
A.C. 15; Re Walker, Dunkerly v. Hewerdine, [1917] 1 








Ch. 38; Re Stephens, Tomalin v. Tomalin's Trustee, 
[1927] 1 Ch. 1. 
4175. Liability subject to liability of trans- 


ferees.|—TSAvis v. Hickson, No. 4032, avite. 

4176. |—The trustee of a legacy, which 
had been invested in stock, authorises the sale of 
the stock, & permits B. to reccive the proceeds ; 
B. retains the money in his hands, & during many 
years, the Iegatee, who was not aware that the 
legacy had ever been invested in stock, or that 
stock, in which it once was invested, had been 
sold, deals with B. as the only person accountable 
to her for the money; notwithstanding these 
dealings on the part of the legatce, the trustee 
continues to be accountable for the stock. 

The decree must be for an account of what is 
due to her for her share of the stock & of the 
dividends on it; & the decree must be with costs 
(per CUR.).—ADAMS v. CLIFTON (1826), 1 Russ. 207 ; 
38 EK. KR. 115. 

4177. .|—Devise of real estate to trustees 
upon trust for testator’s son W. for life, & after 
his decease, to the heir male of his body begotten 
of an European woman, & the heirs of such heir 
male; & in case his son should die without leaving 
such heir male of his body, the trustees to pay the 
rents equally between testator’s daughters, M. & 
A., for their lives, & the whole to the survivor ; 
& after the decease of the survivor, upon trust for 
the heir male of the body of M. & the heirs of such 
heir male, & in default of such heir male of her 
body, upon trust for the heir male of the body of 
A. & the heirs of such heir male. W. & M. both 
diced without issuc, & A. having a son, suffered a 
recovery of the devised estate, & resettled it to 
new uses, under which a remote interest was 
limited to the surviving trustee, & died, leavi 
her son surviving, who thereupon filed his bill 


RRR 
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against the surviving trustee of the will for a con- 
veyance of the legal estate. 

ecree made against the trustee with costs: the 
ct. holding clearly that, under the devise, A. took 
a life estate only, with remainder to her son in 
fee.— WILLIS v. Hiscox (1839), 4 My. & Cr. 197; 
4 Jur. 738; 41 E. R. 78, L. C. 


Annotations :—Mentd. Chamberlayne v. Chamberlayne 

net 6 EK. & B. 625; Greaves v. Simpson (1864), 10 

ur. N. 8. 609; Evans v. Evans, [1892] 2 Ch. 173; Pelham- 
Clinton v. Newoastle (1900), 83 L. T. 627. 


4178. J|—A. & B., exors. & trustees of 
testator, set apart a fund to answer an annuity 
bequeathed to pltf. A. & B. committed a breach 
of trust by means whereof the fund came into the 
name of B. alone, who misappropriated it. A. 
died, & by his will gave a legacy to BK. & J. on 
certain trusts. B. having become bkpt., in an 
action by the annuitant J. was ordered to refund 
the trust legacy in his hands, which was insufficient 
to answer the breach of trust committed by his 
testator :—Held: neither J. nor the trustee in 
bkpcy. of B. was entitled to have his costs out of 
the fund before it was paid into ct.—Re KNorv, 
Bax v. PALMER (1887), 56 L. J. Ch. 318; 56 L. T. 
161; 85 W. R, 802. 

4179. Purchase of trust property by trustee— 
Resale at profit.|—A trustee who has purchased the 
trust property & sold it at a profit, & who has 
been compelled by a suit in equity to refund that 
profit, will not, except under circumstances 
affecting him with moral fraud, be charged with 
the costs of the suit. 

If he violates his trust, & is guilty of fraud, no 
doubt the ct. will oblige him to pay the costs 
which by his misconduct the cestuis que trust have 
been put to (Lord ABINGER, C.B.).—BAKER v. 
CARTER (1835), 1 Y. & C. Ex. 250; 4 L. J. Ex. Eq. 
12; 160 EB. R. 102. 

Annotation ;—N.F. Plowright v. Lambert (1885), 52 L. T. 646, 

4180. Inadequate price.|—DPart of the 
estate of a testator consisted of two-thirds shares 
of the money to arise from the sale of certain 
messuages & hereditaments in Sydney, which 
during the life of testator had, by deed in 1846, 
been vested in trustees there upon trust for sale, 
with power to suspend the sale & to manage & 
lease the property Testator, at the time of his 
death in 1868, was supposed by the trustees of his 
will in England, & the beneficiaries, to be seised 
in fee simple of the two-thirds shares. As the 
id sieht was expected to increase in value, all 
he beneficiaries agreed that the sale should be 
postponed, & under the mistaken impression as 
to the nature of testator’s interest they, by deed 
in 1869, requested the trustces of the will to post- 
pone the sale. In 1870 the sum of £10,000 was 
offered for the entire property, but was refused. 
In 1875 one of the beneficiarics sold his one-fifth 
share of testator’s two-thirds for £1,000. In 
Mar. 1880, A., another of the beneficiaries, being 
ill & in pecuniary difficulties, sold his one-fifth 
share to S., one of the trustees of the will, for 
£900. Shortly afterwards both A. & S. died. In 
Sept. 1881, the entire property was sold for 
£30,000, & consequently A.’s share therein proved 
to be worth over £4,000, eighteen months after the 
sale of it to S. for £900. 


PART VII. ac Woo 2.— 








41821. Improper investment.-—Where 


of a suit by the cestuis que trust, & of 
the necessary defts.; a second trustee, 
having acquiesced in the sale, was 
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In an action by A.’s wife against L., the exor. 
of S., to set aside the sale of A.’s share to 8. sho 
did not aver that A. had been guilty of fraud in 
the transaction, or that A. was not fully aware of 
what he was doing at the time of the sale; but 
she prayed relief on the ground that S. stood in 
the position of trustee to A., who at the time of 
the sale was in very embarrassed circumstances, 
as S. knew; that the price was considerably below 
the real value of the share, as S. also knew ; 
that A. had no independent advice in the trans- 
action :—Held: as the purchaser & vendor stood 
in the positions of trustee & cestui que trust, 
although the trustee was not the donee of a power 
of sale, his duty was to see that the property 
realised its full value; & the vendor being in 
embarrassed circumstances to the knowledge of 
the trustee, & the price given by the trustee for 
the property being greatly inadequate, the reliet 
asked for must be granted. L. must pay the costs 
of the action, & was not entitled to deduct them 
from the share sold to S.—PLOWRIGHT v, LAMBERT 
(1885), 52 L. T. 646. 

4181. Wrongful payment of apprenticeship fee 
—To person not within terms of trust.|—-Srmpson 
v. Brown, No. 4064, ante. 

4182. Improper investment.|—-A trustee, with 
power to invest the trust property in leasehold or 
chattel personal sccurities, or upon the personal 
security of any person, advanced, at the request 
of his cestuis que trust, some of the trust property 
to two ladies on the security of mtges., with the 
usual covenants, of a leasehold house in which the 
ladies were living, & of the furniture in it. The 
trustee was also the lessor of the house. The 
mtgors. became insolvent, paid no rent, & no part 
of the principal or interest on the loan. Tho 
trustee, as lessor, determined the lease by entry, 
& then sold all his interest in the leasehold premises 
& the furniture ; but he thereby so mixed up the 
trust property with his own that it was impossible 
to distinguish the one from the other, or to pro- 
nounce with certainty how much of the proceeds 
of the sale was his, & how much belonged to the 
cestuis que trust. ‘The advance had been made at 
5 per cent. After some delay, the trustee replaced 
the principal money of the loan, but invested it 
against the wishes of his cestut que trust in 3 per 
cent. Consolidated Bank Annuities, the dividends 
on which, however, were paid to them :—Held: 
the trustee was bound to make good to the trust 
estate the whole of the money advanced on the 
loan, with all interest due thereon, at the rate of 
5 per cent. per annum, to be computed up to the 
date of the decree; & must pay the costs of the 
suit.—Cook y. ADDISON (1869), L. R. 7 Eq. 466 ; 
88 L. J. Ch. 322; 20 L. TI. 212; 17 W. R. 480. 

4183. ——.]—Kfre ROBERSON, CAMPKIN 
BARTON, {1883] W. N. 110. 

4184. Improper arrangement with beneficilaries— 
No independent advice.|-—-ELLIs v. BARKER, No. 
3930, ante. 


(c) Neglect or Refusal to Act. 
Sce R.S. C., Ord. 65, r. 1. 
4185. Failure to compel payment of money 
owing.|—CaAFFREY v. DARBY (1801), 6 Ves. 488; 


81 E.R. 1159. 
Annotation ;—Mentd. Thompson v. Hopper (1858), E. B. & E. 
1038 


Uv. 
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a trustee sold shares in a ste .to | ordered to pay his own costs.— e. Neglect in rendering accounts to 
the trust, such Investment not being | CROOK v. SMART Ee ea a Raa ieee Fs gd i op ee ake 
one which a ct. of equity would sanc- 8.c. R. (BRq.) 124; 11 N.8. w.8.C. RB. reasonable diligence ee ae rp 
tion, he was ordored to pay the costs | (Hq.) 121.—AUB. accounts of the trust ready, 
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4186. Rents.]|—-Where the payment of 
rents, in consequence of disputes among the 
trustees, had been permitted to fall into arrear, 
on a bill filed by pltf., who was entitled to the 
rents & profits for her life, against the trustees, the 
ct. ordered a receiver to be appointed, & the costs 
of the suit to be paid by the trustees.— WILSON v. 
WILSON, GROSSLOB v. WILSON (1848), 2 Keen, 249; 
48 H.R. 624. 

4187. Money secured by covenant in trust 
instrument.}|—Where, by the terms of a marriage 
settlement, a trustee was required, immediately 
after the marriage, to call in & compel payment 
of a sum of money forming part of the subject of 
the settlement, which was secured by a covenant 
in the deed, & he neglected to do so or to enforce 
payment when required to call it in, & allowed the 
interest to fall into arrear, & a suit was instituted 
to compel him to perform the trusts :—Held: 
having rendered such suit necessary, he must pay 
the costs.—KIRBY v. MAsII (1839), 3 Y. & C. Ex. 
295; 8L. J. Ex. Ig. 33; 3 Jur. 221. 

4188. Discretion of court.|—Where a bill 
is dismissed without costs so far as it seeks to 
charge trustecs with wilful default, the ct. may by 
its order upon further consideration, give defts. 
the whole of their costs. Also, a sum advanced 
by the trustees & disallowed by the Chief Clerk’s 
certificate, may be allowed by the order on further 
consideration.— MASssEY v. MAssEYy (1867), 17 
L. T. 2338, L. C. 

4189. Refusal to execute conveyance—Unless 
paid sum of money.]|—Where a trust estate 
descended to one who refused to execute a convey- 
ance to the cestui que trust, after it had been 
approved by his solr., unless he were paid a sum 
of money, the ct. ordered the conveyance, with 
costs against deft.—WatTtrs v. TURNER (18380), 1 
Russ. & M. 634; 30 1K. R. 244. 

4190. Personal considerations.]—Matters 
of personal or private feeling cannot be considered 
in a question either of merits or of costs, as between 
trustee & cestui que trust. 

A trustee who deems himsclf to be or is assailed 
by imputations cast upon him by his cestua que 
trust is not justified in refusing to do an act which 
his trust requires until he receives an apology 
from the cestui que trust, & if he refuses, from want 
of such apology alone, to do an act which his duty 
as trustee requires, he will be liable to the costs 
of a suit brought to enforce the performance of 
such duty.—Moore v. PRANCE (1851), 9 Hare, 
299; 20 L. J. Ch. 468; 18 L. T. O. S. 513 15 
Jur, 1188; 68 HK. R. 517. 

4191. Refusal to pay income—Trustees of mar- 
rlage settlement—Misconduct of wife cestui que 
trust.|—By a marriage scttlement, the income of 
certain funds, part of which had previously been 
the property of the husband was settled on the 
wife for her separate use. Sho was also entitled 
to her separate use under the same settlement 
to an annuity covenanted by the husband’s father 
to be paid to her during his life. After having 
been married some years the wife had eloped & 
now was living in adultery. No proceedings had 
been taken in the Divorce ct. The trustces of 
the settlement having refused to pay to the wife 
since her elopement the income accruing to her 
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from that part of the fund which was formerly 
her husband’s & the proceeds of the annuity, 
so a bill filed by the wife to enforce the trusts 
of the settlement. Ordered, that the trusts be 
performed ; with costs to be paid by the husband 
& the trustees.—GOLDSMID v. HEATHCOTE (1864), 
10 L. T. 811. 

4192. Refusal to pay over fund.|—Exors. of 
trustees decreed to pay the costs of a suit rendered 
necessary by their having refused to pay over the 
trust fund on reasonable evidence of a person’s 
death ; but, inasmuch as the trustees had been 
guilty of a breach of trust in relation of the fund, 
such costs were decreed to be paid out of the assets 
of the trustces, & not personally by the exors.— 
LYSE v. KINGDON (1844), 1 Coll. 184; 31. T. 0.8. 
72; 8 Jur. 418; 63 KH. RR. 375. 

4193. Identity of beneficiary doubtful.|— 
Testator left all his property to trustees on trust 
for his wife for life & all the residue to A. HL, 
daughter of his brother W. H. absolutely. Testator’s 
brother W. had three daughters, E., M., & A,, pitl., 
who had long prior to the will been Mrs. S., & 
on the ground of the doubt of identity the trustecs 
refused to pay over the residue :—Held: the 
refusal was not warranted by the circumstances ; 
pltf.’s second name being A., & she being a 
daughter of testator’s brother W., was sufficient, 
&, on bill filed for payment, decree with costs.— 
SOUTHWELL v. MARTIN (L869), 21 lL. T. 135. 

4194. Power to apportion.] — Although 
there may be cases in which there are such 
difficulties that trustees ought not to be called 
upon to exercise their power of apportionment of 
trust funds among the beneficiaries entitled thereto 
except with the sanction of the ct., yet, unless that 
state of circumstances exists, trustees are not 
justified in refusing to sell or appropriate same, 
& will he held to have acted unreasonably & 
improperly in so refusing, & be ordered to pay the 
costs under R. 8. C., Ord. 65, v. 1, of an application 
to the ct. on behalf of the bencticiaries to obtain 
such appointment.—Re Rubppock, NEWBERRY v. 
MANSFIELD (1910), 102 L. T. 89, C. A, 

4195. Failure to invest—-Costs of inquiry into 
uninvested funds.]—CHuaa@ v. Ciuaa, [1874] W.N. 
185. 








(ad) When Deprived of Costs. 
See RK. S. C., Ord. 65, r. 1. 
& 4196. Negligence in execution of trust.|—Trust 
term by will to raise out of real estate portions 
for daughters, to be paid on marriage, upon 
condition that they should be married with con- 
sent of their mother, or, after her deuth, of the 
trustees, & that the husband should previously 
make a settlement: the residue of the personal 
estate, subject to debts & legacies, to be applied 
in discharging the portions in ease of the real estate 
or for any purpose the trustees might judge most 
beneficial tor the devisee. A marriage having 
taken place with the consent of the mother & the 
privity of the trustec, but without any settlement 
by the neglect of the trustee, the husband having 
before & after the marriage offered all that was 
required of him, & been ready to execute a settle- 
ment within the condition, relief was given upon 
those circumstances by raising the portion upon 





rendor thein within a reasonable time 
after demand on behalf of the cestut 
que trust ; where a trustee wholly 
neglected this duty, though ho o/fered 
his books for inspection by the ee 
interested, he was charged with th 
costs of the suit up to the hearing.—~ 
RANDALL ». BuRROWES (1865), 11 
Gr. 364.—OAN. 


trustee, if it a 
properly refuse 
I. Eq 


f. Improperly refusing to act.}—The 
et. will not, upon petition, remove 
a trustee who has accepted the trust 
but refuses to continue to act. <A bill 
must be filed for the purpose, the 
6 | costs of which will be cast on the 
ear that he has im- 
0 act. ANON. (1842), 
. R. 700.—IR 


g. Refusal to transfer trust funds to 
new trustces.}-—A surviving trustee who, 
without pufticient reason, declined to 
transfer trust funds to new trustees, 
duly appointed under a power in the 
instrument creating the trust, ordered 
to pay the costs of an action to compel 
such transfor.—CoPPINGER v. SHEKLE- 
‘ TON (1885), 15 L. R. Ir. 461.— IR. 
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executing the settlement. No costs to a trustee, 
whose neglect occasioned the suit.—O’CALLAGHAN 
v. COOPER (1799), 5 Ves. 117; 31 E. R. 601, L. C. 

4197. -|—Bill to charge a trustee, as having 
by delivering the title deeds to the tenant for life 
enabled him to make a mtge. of a settled estate 
as tenant in fee, dismissed : the fraudulent purpose 
of enabling him to mtge. resting upon the evidence 
of a single witness, & being positively denied 
by the answer, as far as the allegations of the bill 
gave an opportunity of answering; but without 
costs, on the ground of negligence; & without 
prejudice to an action; & with an option to pltf. 
to take an issue.—EVANS v. BICKNELL (1801), 6 
Ves. 174; 31 E. R. 998, L. C. 


Annotations :—Refd. Allen ». Knight (1846), 5 Hare, 272; 
ah v. Finch G 856), 5 H. L. Cas. 905; Clark v. Hoskins 
(1868), 37 L. J. Ch. 561. Mentd. Burrowes v. Lock 
(1805), 10 Ves. 470; Clifford v. Brooke (1806), 13 Vea. 
131; Harrison v. Gardner (1817), 2 Madd. 198; Hall v. 
ey (1819), 6 Price, 240; Loveridge v. Cooper (1823), 
2L. J. O. 8. Ch. 75; Martinez v. Cooper (1826), 2 Russ. 
198; Wiseman & Benley v. Westland (1826), 1 Y. & J. 
117; Horleck v. Priestley (1827), 2 Sim. 75: Dearle v. 
Hall (1828), 3 Russ. 1; Adamson v. Evitt (1830), 2 Russ. 
& M. 66 ; Dryden v. Frost (1837), 1 Jur. 330; Attwood v. 
Small (1838), 6 Cl. & Fin. 232; Jones v. Jones (1838), 8 
Sim. 633; Farrow v. Roes (1840), 4 Beav. 18: Jones v. 
Smith (1841), 1 Hare, 43; Meux v. Bell (1841), 1 Hare, 
73; Gibson v. D’Este (1843), 2 Y. & C. Ch. Cas. 542; 
Wert v. Reid (1843), 2 Hare, 249; Stevens v. Stevens 
(1845), 2 Coll. 20; Blair v. Bromlcy (1847), 2 Ph. 354; 
Ingram v. Thorp (1848), 7 Hare, 67; Phillipson v. Gatty, 
Gatty v. Phillipson (1848), 7 Hare, 516° Wilson v. Shart 
(1848), 6 Hare, 366; Hewitt v. Loosemore (1851) 9 Hare, 
449; Finch v. Shaw, Colyer v. Finch (1854), 19 Beav. 
500; Jorden v. Money (1854), 5 H. L. Cas. 185; Hutton 
v. Rossfter (1855), 7 De G. M. & G. 9; Hunt v. Elmes 
(1860), 28 Boav. 631; Slim v. Croucher (1860), 1 Do G. F. 
& J.518; Stackhouse r. Jersey (1861), 1 John. & H. 721; 
Sharples v. Adams (1863), 32 Heav. 213; Dowle v. 
Saunders (1864), 2 Hom. & M. 242; Ie Tichener (1865), 
35 Beav. 317; Lioyd v. Banks (1867), 15 W. R. 1006; 
Re Overend, Gurney, Kr p. Oakes & Peek (1867), L. R. 3 
Kq. 576; Newton vw. Newton (1868), L. R. 6 Eq. 135; 
Ramshire v. Bolton (1869), L. R. 8 Bq. 294: Hill v. Lane 
(1870), L. R. 11 Hq. 215; Hunter v. Walters, Curling v. 
Walters, Darnell ». Hunter (1871), 20 W. R. 218; Keith 
v. Burrows (1876), 1 C. P. D. 722; Schroeder v. Mendl 
(1877), 37 L. T. 452; Northorn Counties of England Fire 
Insce. v. ey ee 26 Ch. D. 482; Manners v. Mew 
1885), 20 Ch. D. 725: Moore v. Knight (1890), 63 L. T. 
31; Lowe. Bouverie, [1891] 3 Ch. 82; Taylor vy. Russell, 
{1891] 1 Ch. 8; Re Ingham. Jones v. Ingham, [1893) 1 Ch. 
352, Brocklesby v. Temperance Permancnt Bldg. Soc., 
1895] A. C. 173; Exploring Land & Minerals Co. v. 

olekmann (1905), 94 L. T. 234; Walker v. Linom, 
[1907] 2 Ch. 104; Nocton v. Ashburton, (1914] A. CG. 932. 


4198. ——.]—-With respect to the trustees, I 
do not think they are entitled to costs, because 
they have utterly neglected their trust (LANGDALE, 
M.R.).—ENGLAND v. Downs (1842), as reported 
in 6 Beav. 269; 49 E. R. 829. 

Annotation :—Mentd. Groves v. Wright (1856), 2 K.& J. 34 7, 
4199. ———.|—YoubE v. CLoup, No. 4573, post. 
4200. -|~It is no doubt settled that it 

requires & very strong case to deprive an ordinary 

gratuitous trustee of his costs. As a rule he can 
only be made to pay costs for misconduct, & he is 
only deprived of his costs for something which 
might properly be termed misconduct, though it 
sometimes is characterised by a milder term, such 
as neglect, or negligence, or carelessness. But 
there is no doubt that the Ct. of Ch. did occasionally 
deprive trustees of their costs for innocent mis- 
takes (JESSEL, M.R.).—Re SILVER VALLEY MINES 
ae Ch. D. 381; 47 L. T. 697; 31 W. R. 


Annotation :—Refd. Dub 
[1914] A.C. 823. lin City Distillery v. Doherty, 
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good loss incurred.}—Wheie SUreDy 
application of a trust fund was of a 

part, & promptly offered to be 
no imputation, 
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4201. Trustee charged with interest—Not neces- 
sarily deprived of costs.|—Trustce or exor. charged 
with interest, yet he may have his cousts.—Woop- 
HEAD v. MARRIOTT (1837), Coop. Pr. Cas. 62; 47 
EB. R. 402. 

4202. Mistake—Trusts of doubtful will—Failure 
to invest.|—A trustee wilfully applying trust 
moneys to his own use is chargeable with interest 
at 5 per cent. ; but where, under the trusts of a 
doubtful will, the tenant for life, who was also a 
trustee, neglected to make proper investments, 
she was held chargeable with interest at 4 per cent. 
only & the decree was made without costs. 

If she had had no personal interest & had 
been a mere trustee or exor., I should have thought 
that she was not only not chargeable with costs, 
but entitled to them. That she committed a 
mistake is now beyond all doubt, . . . but, under 
these circumstances, I think that the decree must 
be made without costs (LANGDALE, M.R.).— 
MOUSLEY v. CARR (1841), 4 Beav. 49; 10 L. J. Ch. 
260; 49 HK. R. 256. 
anoint :—Mentd. Cooper v. Laroche (1869), 38 L. J. Ch. 


4203. Bankrupt trustee—Assets of trustee dis- 
tributed—Trustee in bankruptcy deprived of costs.] 
—The official assignee of a defaulting trustee 
whose assets had been distributed :—Held: not 
entitled to costs.—WILLIAMS v. NIxon (1840), as 
reported in 2 Beav. 472; 48 Is. Wt. 1264. 
Annotations :-—Apld. Massey v. Moss (1842), 1 Hare, 319. 

Mentd. Blakely v. Blakely (1855), 24 L. 'f. O. S. 322. 
Appearance on petition of cestul que trust— 
For leave to prove against trustee’s estate.|—See 
BankKrRuptTey, Vol. LV., p. 855, No. 3328. 

4204. Improper answer.|—'I'rustce disallowed 
the costs of an improper answer.—EDDOWES v. 
EDDOWEs (1862), 30 Beav. 603; 54 E.R. 1024. 





(ce) Relief in Bxtenuating Cireumstances. 
Sec R. 8S. C., Ord. 65, r. 1. 


4205. Readily submitting te account.) — ParR- 
not v. Tresy, No, 4167, ante. 

4206. Misconduct only slight—Though interest 
charged.|—SAMMES v. KICKMAN, No. 4095, ante. 

4207. --—-.]|—Unless circumstances of considcr- 
able misconduct are proved against an exor. or 
trustee, who retains a balance not considerable 
in his hands, he will not be compelled to pay 
the costs of a suit instituted against him; & if a 
suit be instituted with undue haste against an 
exor. or trustee, & no gross misconduct be 
established, he will be entitled to his costs.— 
BENNETT v. ATTKINS (1835), 1 Y. & C. Ex. 247; 
4]. J. Ex. Eg. 385; 160 EF. R. 101. 

4208. Acting bon& fide—Breach caused by 
ignorance.]-—Trustce refusing to pay a legacy with- 
out the direction of the ct. in a case which admitted 
of no doubt was refused his costs, but was not made 
to pay the costs of the suit because he might have 
acted from ignorance & not from any improper 
motive.—KNIGuHT v. MARTIN (1829), 1 Russ. & M. 
70; Taml. 237; 30 E. R. 27. 

4209. Conduct not wilful or perverse.|— 
(1) A bill was filed against two trustees, alleging 
that one of them only had acted in the trusts, 
& seeking to charge that trustee only with a breach 
of trust. The trustees, in their answer, admitted 
that they had both acted in the trusts. Pltfs., 
however, did not amend their bill :—Held: that 
they were nevertheless entitled to charge both the 








not disentitled to costs, a suit being 
necessary for another purpose of the 
trust.—FITZGERALD v. PRINGLE (1825), 


trustee 2 Mol. 534.—IR. 
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trustees with the loss occasioned by the breach 

of trust. 

(2) Trustees, who were directed to sell an estate 
as soon as conveniently might be after their 
testator’s death, refused, by the desire of one of 
the parties interested, an offer of £6,600 for the 
estate; but they afterwards sold it for £3,600. 
The ct. charged them with the loss, but gave them 
their costs, as their conduct had not been wilful 
or perverse.—TAYIOR v. TABRUM (1833), 6 Sim. 
281; 1L. J. Ch. 189; 68 EK. R. 599. 

Annotations :-—-Refd. Bailey v. Gould (1840), 4 Y. & C. Ex. 
221: Nelthorpe v. Holgate (1844), 1 Coll. 203; Watts »v. 
Hyde (1846), 2 Coll. 368; Fry v. Fry (1859), 28 1, J. Ch. 
591; Harper v. Hayes (1860), 2 Do G. F. & J. 542. 





4210. No moral fraud.|—BAkkr v. CARTER, 
No. 4179, ante. 
4211. No corrupt motive.|—Where there 








had been great. crrors & misapplications of the 
charitable funds committed by the trustees & 
their predecessors for two centuries, but no 
corrupt or improper motive was imputed to them, 
the ct. refused to appoint new trustees. & in 
consideration of the great accumulation of the 
charity property, the result of the care & economy 
of the trustees, & of other circumstances, the ct., 
notwithstanding the errors which had _ been 
committed, allowed to the trustees their costs of 
she snit out of the funds which had been so 
accumulated.—A.-G. v. Carus CoLLEGk (1837), 2 
Keen, 150; 6 1.. J. Ch. 282; 48 BK. . 585. 


Annotation :—Mentd. Solicitor General v. Bath Corpn., 
A.-G. v. Blair (1849), 18 L. J. Ch. 275. 


4212. -——- On advice of counsel.]|—Testator 
allowed a satisfied mtge. term to remain out- 
standing in the mtgec., & he devised the estate to 
a trustee in such a manner as, in the opinion of 
the ct., to entitle him to call for an assignment 
of the term without the concurrence of the parties 
beneficially entitled; the termor, under the 
advice of counsel, refused to assign without such 
concurrence, & a suit became necessary to compel 
him. ‘The ct., though of opinion that the termor 
was not entitled to insist on his objection. gave him 
his costs, charges & expenses.—V00LE v. PASS 
ee 1 Beav. 600; 8 L. J. Ch. 325; 48 BK. R. 
1074. 
aon :—Refd. Turner v. Collins (1871), L. R. 12 Eq. 


4213. —-— Erroneous construction of trust in- 
strument.]|—Trusteers who had acted bond fide, 
though upon an erroneous construction of the will, 
not ordered to pay costs.— HARPER v. MUNDAY 
(1856), 7 De G. M. & G. 369; 44 B. 1. 1443; sub 
nom. IARPER v. MUNDAY, IToRRocKs v. MUNDAY, 
28 L. T. O. S. 131; 2 Jur. N.S. 1197; 5 W. 2. 
62, lL. C. 
aOR :—Mentd. Wragg v. Morley (1866), 14 W. BR. 


4214. ——- —---.]|—-RYAN v. Nespirr, [1879] 
W.N. 100. 
4215. ——— Honest exercise of discretion.]— 


Trustees will not be charged with loss to the trust 
estate, arising from acts done by them in the 
honest exercise of a discretion conferred upon 
them by the author of the trust, though in opposi- 
tion to the judgment & wish of the cestui ue 
trust.——SELBY v. Bow1ir (1863), 2 New Rep. 2; 
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8 ae 372; 9 Jur. N. 8. 425; 11 W. R. 606, 


L ‘ 

_ 4216. No actual misconduct.]—A trustee 
is in this position, unless he misconducts himself 
he is entitled to be paid his costs, & though. in my 
opinion, IT. [trustee] did not behave in the best 
possible manner... I cannot say... he did 
anything which can be considered misconduct 
(CoTTON, J...J.)—Re KVANS, WELCH v. CHANNFLI. 
(1884), 26 Ch. D. 58; 63 L. J. Ch. 709; 511. T. 
175, C. A. 

4217. .|—A. trustee is not, in the 
absence of misconduct, to be deprived of costs 
by reason of his having invested in what is not, 
strictly speaking, an authorised security, if at 
the time of the judgment the fund has been 
replaced without loss. —PEACOCK v. Contd ING (1885). 
7 a J. Ch. 743; 58 L. T. 620; 33 W. BR. 528, 

4218. Breach at request of cestui que trust.]— 
MANT v. Lerrn, No. 4086, ante. 

4219. Money recovered without loss—Where 
loaned on insufficient security.]|—Trustecs had lent 
money on a technically insufficient security. In 
the master’s office, they entered into evidence to 
prove its sufficiency, but failed ; & they afterwards 
presented a petition for calling in & investing the 
money. This was done, & no loss occurred :— 
Held: the trustees were entitled to their costs of 
both proceedings.—Royps v. Royps (1851), 14 
Beav. 54; 51 KE. R. 207. 

4220. Debt due from estate to trustee —Set-off 
of debt due to estate.|—McEwan v. Crombie, No. 
4168, ante. 

4221. Defaulting trustee’s estate insolvent—Lia- 
bility of executors of trustee—Estate reasonably & 
properly administered.]|—-Where a breach of trust 
had been committed by several persons, & one of 
them died insolvent, bis exors.. who had fully 
administered the assets come to their hands, being 
made parties to a suit with regard to the breach 
of trust without previous inquiry by pltf. as to the 
solvency of the estate, were held under the cir- 
cumstances to be entitled to their costs as between 
party & party, having conducted themselves 
reasonably & properly.—NoRTON v, PRITCHARD 
(1815), 5 L. T. O.S. 2. 











1 Annotation -—Mentd. Allen v. Williams (1854), 3 Eq. Rep. 


GT. 

4222. Bankruptcy of defaulting trustee—Action 
after bankruptcy.]|—Whcere the trustce of a settle 
ment became bkpt. shortly after the commence- 
ment of an action for the execution of the trusts 
& an order was nade for payment by him into ct. 
of asum of money certificd to be due from him to 
the estate, he was held entitled to his costs of the 
action though he was not to receive them until 
he had made good his default.—LEewis ». TRASK 
(1882), 21 Ch. D. 862. 


Annotations -—Folld. Re Basham, Hannay v. Basham 
(1882), 23 Ch. D. 195. Consd. Mcfwan v, Crombie (1883), 


25 Ch. 1D. 175. Refd. Clare v. Clare (1882), 21 Ch. D. 
865. 
4223. ———.]— Where after the commence- 





ment of an administration action against a 
defaulting exor. or trustee he hecomes bkpt. & 
under Bankruptcy Repeal Act, 1869 (c. 83), 8. 49, 





42111. Acting bond fide—No corrupt 
motive.|—The rule that a trustee not 
having acted regularly shall pay costs 
is subject to be qualificd where though 
the conduct was irregular the motive 
was not corrupt.-——FITZGERALD _ v. 
O’FLARERTY (1828), 1 Mol. 347.—IR. 

4216 i. No actual misconduct.] 
—If a trustee has not misconducted 
himself, even though the ct. punish 
him, as by making him pay intorest 


Lat. 199.—-IR. 








on funds in his hands, yet he shall gct 
the costs of the suit ; but if his account 
he greatly reduced in the office, he shall 
not get the costs of passing it.— 
Yoz1n.R v. ANDREWS (1845), 2 Jo. & 


k. No loss to trust fund.jJ— 
When trustees, in good faith, invest 
on a security not in strictness justified 
by the instrument creating the trust, 
but which is practically secure, & from 


which no loss to the trust fund occurs, 
they will not be decreed to pay the 
costs of a suit to compel them to 
bring in the fund so invested. The 
ct. refused the truatecs their costs & 
directed petitioner’s costs to be paid 
out of the fund.—F1rTzGERALD v. FITZ: 
GERALD (1856), 6 I. Ch. R. 145.-—IR. 

l. Trust fund loat in hands of deccased 
co-trustee.}—Re HAWKINS (1894), 16 
P, R. 136.— CAN, 
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his debt remains undischarged by the bkptcy., 
he is not: entitled to be paid any of his costs of the 
action, whether incurred before or after the bkpcy., 
until he has made good his default. 

Where the debt of the defaulting exor. or trustee 
has been discharged by his bkpcy., as where 
the bkpcy. has taken place prior to Bankruptcy 
Repeal Act, 1869 (c. 83), or where after the 
bkptcy. his debt remaining undischarged he 
ronders service in the action in his character of 
exor. or trustee, he is entitled to be paid his costs 
incurred subsequently to his bkpcy. though his 
prior costs must be set off against his debt.—He 
BASHAM, HANNAY v. BASHAM (1883), 23 Ch. D. 
195 ; 52 L. J. Ch. 408; 48 L. T. 476; 31 W. R. 


Annotations ; -—Folld. McEwan v. Crombie (1883), 25 Ch. D. 
75. Apia. Ke Vowles, O’Donoghue v. Vowles (1886), 32 


.|—See, also, EXECUTORS, Vol. XXIV., 
p. 833, Nos. 8648, 8649. 


(f) Charity Trustees. 
joe CHARITIES, Vol. VIIJ., p. 411, Nos. 2492~ 
6. 


(g) Proceedings Partly Occasioned by Breach of 
Trust. 

See R. S. C., Ord. 65, r. 1. 

4224. Allowed costs not arising from breach— 
Compelled to pay costs arising from breach.|— 
Trustees for sale purchased through a trustee, 
at an under value; though without fraud, & by 
auction; & the cesiwis que trust, being infants, 
incapable of discharging the trustees. The pur- 
chase set aside with costs. 

With regard to so much of the suit therefore as 
relates to calling upon the trustees to submit to a 
resale & the consequential directions, the relief 
must be given with costs. As to the other parts 
of the case, there is no ground for charging them 
with costs. ... They must therefore have 
these costs (LORD ELpON, C.).—SANDERSON uv. 
WALKER (1807), 13 Ves. 601; 33 HK. R. 419, L. C. 

4225. -I—The trustee held entitled out 
of the accumulated fund to have the general costs 
of the suit paid him as between solr. & client ; but 
the trustee was directed to pay as between party 
& party the costs relating to the inquiry arising 
out of the breach of trust.—PRIDE v. Fooxks (1840), 
2 Beav. 4380; 9 Il. J. Ch. 234; 4 Jur. 2138; 

HK. R. 1248. 
Annotations :—Mentd. (isis), e: 


GConolly v. Farrell (1845 
Barber (1854), 2 Hq. Rep. 8 


4226. ——- ———- Setoff ‘of costs unnecessarily 
caused by plaintiff -]|—Trustees decreed to pay the 
costs of an unnecessary inquiry directed before 
the master, as to the state of testator’s family.— 








Owen (1843), 2 Hare, 607; 
ap Beav. 347; Gardiner v. 








WESTOVER v. CHAPMAN (1844), 1 Coll. 177; 63 
EK. R. 372. 
4227. Up to hearing.|—-A trustee was 


declared liable for a breach of trust, & was ordered 
to pay the costs up to the hearing. He complied 
with the decree :—Held: he was entitled to his 
costs of the subsequent proceedings for clearing & 
distributing the fund.—HEWETT v. Foster (1844), 
7 Beav. 348; 8 Jur. 769; 49 EB. R. 1099. 


Annotations: s.:—Expld. Easton . Landor (1892), 62 L. J. Ch. 
Ba6, kinnor, Cooper v. Skinner, [1904] 1 Ch. 
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m. Trustee charged with costa in 


respect of breach.J—In a suit against was directed & 


trustees for breaches of trust, the suit 
was dismissed except as to one breach 
of trust, in respect of which an inquiry 
the trustees were 
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4228. 











jJ—An exor. & trustee, 
who had acted but not proved, refused, & insisted 
that he was not bound, to account, & he placed 
every impediment in pitf.’ gs way. Having failed 
in his contention, the ct., on making a decree for 
an account, directed him to pay the costs of suit 
to the hearing. —BOYNTON v. RICHARDSON (1862), 
31 Beav. 340; 54 EB. R. 1170. 

4229. .|—Mere neglect of duty in an 
exor., as, for instance, the omission to invest 
balances pursuant to a direction in the will, if 
unaccompanied by fraud, is not such misconduct 
as to disentitle him to the general costs of a suit 
for the administration of the estate, although it 
may subject him to the costs of so much of the 
suit as was occasioned by such neglect.—]IEIGHING- 
TON v. GRANT (1845), 1 Ph. 600; 10 Jur. 21; 41 
BK. R. 761, L. C. 

Se ida -—Refd. Ticknor v. Smith (1855), 25 L. T. O. 8. 


4230. .|—I think the trustees are 
entitled to all costs, except as to so much of the 
costs of suit as relates to the breach of trust. 
Those I cannot give them, but I will not make 
them pay costs, for it was not a breach of trust 
by which they were to bencfit themselves (LORD 
CRANWORTH, C.).—BATE v. JTIooper (1855), 5 
ee M. & G. 338; 3 W. ht. 639; 43 E.R. 901, 


+e 














Annotations :-—Refd. Bell v. Turner (1877), 47 L. J. Ch. 75. 

Mentd. Hughes 7. Empson (1856), 22 Beav. 181 

4231. -|—ID., a brewer in 1856, con- 
veyed & assigned his real & personal estate upon 
trust to sell & convert for the benefit of cr aes 
The trustees did not sell, but permitted D. 
remain in possession. Two dividends Satie 
to 10s. in the pound were paid. Shortly after 
payment of the second dividend, pltf., a creditor, 
wrote to the solr. of the trustees, asking for an 
account. To this application no auswer was 
returned. ‘Che bill was then filed by pltf. on behalf 
of himself & the other creditors. The acting 
trustee, by his answer, admitted that D. was still 
in possession & set forth an account of the personal 
estate come to his hands, of how it had been dealt 
with & employed in the brewery business, & of such 
parts of the same as were still outstanding. Pitf. 
then amended the bill. charging wilful neglect & 
default. Upon taking the account no material 
variation was made from the statement scheduled 
in the answer :—Held: up to the filing of the 
amended bill, the acting trustee, having omitted 
to furnish the account when called upon to do so, 
must pay pltf.’s costs; the other trustce bearing 
his own costs; but, as the result of taking the 
account showed no gross misconduct on the part 
of the trustees, they were entitled out of the estate 
to their costs of the subsequent proccedings.— 
SPRINGETT v. DAsHwoop (1860), 2 Giff. 521; 3 








L. 'T. 512; 7 Jur. N.S. 938; 661. R. 218. 

4232. —— --—.] —TALBOT v. MARSHFIELD, No. 
4173, anle. 

4233. —— —-—-.]—-CAMPBELL v. BAINBRIDGE, 
No. 4085, ante. 

4234. —-— —-—-.|--Where in an action for ad- 


ministration of trusts, pltf. makes a special case 
of breach of trust in relation to the property, not 
depending upon a mere point of construction, 
the rule is that, the breach of trust being estab- 
lished, the trusteo must bear the costs of the 
action so far as it relates thercto.—BELL v. TURNER 
(1877), 47 L. J. Ch. 75. 


ordered to pay the costs relating to 
the claim in respect of that breach of 
trust.—DowLinG v. BuytTs (1917), 22 
Cc. L. R. 486.—AVUS. 
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A aarres ——-- ~~—.|~-Re WATSON (1904), 49 Sol. 
@ oO. e 

42386. Accounts taken after decree—Further debt 
shown after payment into court—Liability for 
whole costs.|—A trustec, against whom a bill had 
been filed for breach of trust, after decree declaring 
him liable & ordering accounts to be taken, paid 
£4,000 into ct. On taking accounts it was found 
that £1,200 more was still owing from the trustee : 
—Held : he was liable for the costs of taking the 
accounts as well as for the costs up to decree.— 
PAYNE v. PARKER (1869), 17 W. R. 640. 

4.237. Action for breach dismissed—Execu- 
tors of trustees appearing by separate solicitors.|— 
WILLIAMS v. WiGHT, [1890] W. N. 50. 

4238. Action caused by trustee’s misconduct— 
Costs before & after judgment at discretion of 
court.|— Where an action against a trustee has 
been occasioned by the trustee’s own misconduct, 
his costs before & subsequent to judgment are 
in the discretion of the ct.—EastTron v. LANDOR 
(1892), 62 lL. J. Ch. 164; 67 L. T. 833; 387 Sol. 
Jo. 64; 2 R. 176. 0. A. 

An Rett Re Skinner, Cooper ». Skinner, [1904] 


4239. .]|—In a case where proceedings 
for administration are rendered necessary by the 
gross & indefensible neglect of trustees to deliver 
accounts, the defaulting trustees may be ordered 
to pay all the costs, including the costs of taking & 
vouching the accounts.—Re SKINNER, COOPER v. 
SKINNER, [1904] 1 Ch. 289; 73 I. J. Ch. 91; 
89 L. T. 663; 52 W. R. 346. 


Annotation : - Refd. Re Holton’s Settlmt. Trusts, Holton v. 
Holton (1918), 88 L. J. Ch. 444. 


4240. Trustee charged with costs in respect of 
breach——Deprived of costs for matters on which 
relief given.]|—I]IARDROTTLE v. GLEW (1900), 45 
Sol. Jo. 151, 











(hk) Other Cases. 

See R. S. C., Ord. 65, r. 1. 

4241. Appeal as to costs—Trustee charged on 
appeal.|—A bill was filed against a trustee seeking 
a general trust account, & charging him with a 
breach of trust, in not properly investing the trust 
moneys ; & the bill prayed payment by the trustee 
of the costs of the suit: the breach of trust was 
established against him, but the ct. below ordered 
all his costs of the suit to be paid him, as between 
solr. & client, out of the trust moneys generally :— 
Held: such order was wrong, the trustee must 
personally pay the costs of the suil relative to the 
breach of trust established against him; & the 
case was an exception to the gencral rule, that an 
appeal will not lie for costs—ANGELL v. DAvIs 
(1839), 4 My. & Cr. 360; 914.5. Ch. 35 3 Jur. 838 ; 
41 H.R. 140, L. C. 

Annotations :—Distd. Taylor v. Dowlen (1869), 4 Ch. App. 
697. Consd. Campbell v. Pollak, [1927] A. C. 732. Refd. 
Chappell v. Purday (1847), 16 L. J. Ch. 261; Menzies v. 
Connor (1851), 3 Mac. & G. 648; Umpleby v. Wavency 


Valley Ry. (1860), 1 John. & H. 254; Hope v. Hope, 
Hope v. Carnegio (1869), 20 L. T. 5. 


4242. Right of trustee deprived of costs.|— 
A trustee is entitled ex debito justitie to his costs 
out of the trust fund unless some special grounds 
are shown for depriving him of them. 

Such costs are not costs in the discretion of 
the ct. within the meaning of Jud. Act, 1873 
(c. 66), s. 49, & of Ord. 55, but are within the 
exception to that Order. =) 

An appeal will lie from an order depriving a 
trustee of his costs out of the trust fund.—-TURNER 





PART VII. SECT. 3, SUB-SECT. 4.—A. 
n. Whether liable—Relying on report 
of co-trustee—Joining in stgning cheque 


-—~ (o-trustce forging indorsement.) — 
L., a trustee under a will, relying 
upon the report of his co-trustee, a 
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v. HANCOCK (1882), 20 Ch. D. 803; 51 L. J. Ch. 
517; 46 L. T. 750; 30 W. R. 480, C. A. 


Annotations :—Distd. Dutton ». Thompson (1883), 52 

L. J. Ch. 661. Refd. Re Weall, Andrews v. Weall (1889) 
42 Ch. D. 674; Re Reddoe, Downes v. Cottam, {i8e } 
1 Ch. 547; Re Jones, Christmas v. Jones (1897), 45 W. R. 
598 5 Re Ruddock, Newberry v. Mansfield (1910), 102 

.T. 89; Re England’s Sottlnt. Trusts, Dobb v. England, 
(1918] 1 Ch. 24; In the Estale of Plant, Wild v. Plant, 
{1926} P. 139; Campbell v. Pollak, [1927] A. ©. 732; 
Thomas v. Jones, (1928) P. 162. 


4243. What costs charged against trustee—Costs 
of plaintiff only—No costs of infant co-defendant. |— 
Where a bill was filed by one set of infant cestuis 
que trusts against a trustce, and another set of 
infant cestuis que trusts, in respect of a breach of 
trust committeed by the trustee, the trustee was 
decreed to pay the costs of the pltfs. only.— 
T1OskiIne v. NICHOLLS (1842), 1 Y. & C. Ch. Cas. 
478; 11L. J. Ch. 230; 6 Jur. 386; 62 E. R. 979. 


Annotations :-—Mentd. Davies v. Fowler (1873), L. R. 16 Eq. 
308; Re Pratt, Pratt v. Pratt, [1894] 1 Ch. 491. 


4244. Against whom ordered—All defendants— 
No regard to relative degrees of guilt.|—Where 
several defts. are involved in a breach of trust, the 
ct., in decreeing relicf in respect of it, decrees the 
costs of the suit against them all, on the principle 
of giving pltf. the greater security for the payment, 
& without regard to the relative degrees of 
culpability in defts.— LAWRENCE v. BOWLE, (1846), 
2 Ph. 140; 1 Coop. temp. Cott. 243; 41 I. R. 
$94, L. C. 

4245. Innocent co-trustee—Right to recover full 
costs against guilty trustee.) —Prick v. Pricr, No. 
4127, ante. 

4246. —-—-~ ——-—.]—-A solr. trustee, to whom 
the management of the trust has been left as the 
acting trustee, is liable to indemnify his co-trustee 
against the costs of an action caused by his negli- 
gent conduct of the trust business, even where no 
actual loss has been thereby occasioned to the trust, 
estate. —Re LinsLtey, CATTLEY v. West, (1904] 
2 Ch. 785; 73 L. J. Ch. 8413; 53 W. R. 172; 48 
Sol. Jo. 606. 

Annotation :-—Refd. The Millwall, [1905] P. 155. 

4247. Costs of criminal prosecution.|—Costs of a 
criminal prosecution of a defaulting trustee were 
allowed out of the trust estate.—BAKER v. FARMER 
(1867), as reported in 36 L. J. Ch. 819; 17 7. T. 
46; 15 W. §. 9173 on appeal (1868), 3 Ch. App. 
537, L. JJ. 

4248. Proceedings arising from breach by de- 
ceased trustee.|— Wherc a trustee commits a breach 
of trust & dies, & his heir incurs costs in unsuccess- 


‘fully defending an action of trespass brought in 


consequence of steps taken by him to obtain 
possession of frecholds lost by reason of such 
breach, he was allowed such costs.—MELLING v. 
MELLING (1857), 6 W. R. 121. 


Sun-sEctT. 3.— LAMITATION oF LIABILITY. 
Nee Sect. 4, post. 


-_——— ay 


SusB-secT, 4.—TJABILITY FOR ACTs OF Co- 
TRUSTEES. 
A. In General. 
Delegation of powers by trustee generally, see 
Part V., Sect. 6, ante. 
4249, Whether Hable—Managers of public trust.] 
—When there are several managers concerned in 


solr., in investing moneys of the estate, 
that be had made a loan on satis- 
factory security, joined him in signing 
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a public trust, & some of them die, how far the 
survivors shall alone be obliged to account for 
a mismanagement of the trust. How far a number 
of managers shall each of them be answerable 
one for the other. 

These managers arc to be considered as one body, 
& they are each of them answerable, one for the 
other (Lorp TfArpwickg, C.).—Hae p. ANGLE 
(1740), Barn. Ch. 423; 27 oe R. 705; sub nom. 
Ke p. ANGEL, 2 Atk. 162, L. C. 

Annotation :—Consd. Munch v. Cockerell (1836), 8 Sim. 219. 

4250. Express agreement for liability— 
Composition of debts.|—(1) If trustees will bind 
themselves to be liable for the acts of cach other 
as they have done here, the ct. will not relieve 
them, especially in the case of composition of 
debts, as this was. 

(2) If they all join in a receipt for money, the 
et. will make that trustee liable only who received 
it.—LEIGH v. Barry (1747), 3 Atk. 583; 26 
KK. RR. 1136, L. 

Annotations: AS to (2) Refd. Sadler v. Hobbs (1786), 2 


Bro. G. CG. 114. Gang ali. Mentd. Shipton v. Casson 
(1826), 4L. J.0.8. K. B. 


4251. Allowing debt of co-trustee to remain 
outstanding.|—The usual indemnity clause does 
not exoncrate one of two trustees from a loss 
occasioned by a debt due from the other having 
been suffered to remain outstanding.—MUCKLOW 
v. FULLER (1821), Jac. 198; 37 1. WR. 824, L. C. 
Annotations :— Apld. Stiles v. Guy (1849), 1 H. & Tw. 523; 

Paddon v. Richardson (1858), 7DeG.M. & G. 563. Consd. 

ee City Equitable ue Insce., 920] Ch. 407. Refd. 

Leh a wv. Rees (1845), 1 ae C Eq. 80; Re Lord & 
erton (1895), 65 Lh. J. Ch. 

4259. jctnder a , trust to lend trust 
money to one of the trustees on his personal 
security until the trustees should deem it advan- 
tagcous to invest the money in the funds :—Held: 
the omission to call in the money which had 
accordingly been lent to the trustee & its conse- 
quent loss did not, in the absence of any proof of 
misconduct on the part of his co-trustce, create any 
liability on the part of such co-trustee.—PADDON 
v. RICHARDSON (1855), 7 De G. M. & G. 56383 3 
Eq. Rep. 933; 26 L. T. O. S. 33; 1 Jur. N.S. 
1192; 44 H.R. 219. 

Annotation :—Consd. Horton v. Brocklohurst (No. 2) (1858), 

29 Beuv. 504. 


4253. Trustee joining in taking mortgage— 
Not acting further in trust.]—M. S. by her will 
bequeathed £1,600 to W. R. & J. upon trust to 
invest same in the funds or upon real securities, & 
as to £1,000 part thereof to pay the interest thereof 
to C. B. during his life with remainder to his 
children, & as to the remaining £600 to ©. P. 
absolutely. W. Kt. never acted except to prove 
the will & join in amtge. to ID., who had given a 
bond for £1,000 on testator’s life. J. became bkpt. 
Upon bill filed by C. B. on behalf of himself & 
other legatees against the trustees for an account: 
—Held: W.f. having joined in proving the will 
& in the mtge. deed had rendered himsclf liable 
for the default of his co-exor. & trustee.—BAYLEY 
Vv. ae (1845), 1 Holt, Eq. 80; 71 EH. R. 678. 

4254. ——— Trustee holding himself out as 
responsible.|—Where a trustee has permitted 
himself to be regarded as ostensibly a responsible 
character, & has done nothing to negative his 
implied responsibility, he will be held liable for 
the transactions of his co-trustees as between 

















a cheque on the cstate bank account 
pavaule to the order of the alleged 

orrower. The solicitor-trustce in- 179.—CAN. 
dorsed the cheque by forging the payee’s o 
name, obtained tho mioncy, & ab- Y 
aoondca. :—Held: L. was not charge- 





able with the loss.—Re McLATcHIF, 
PRESTON v. LESLIE (1899), 30 O. R. 


Gratuitous trusice.J—A gra- 
tuitous trustee under a deed of 
settlement found personally Mable for | 5 


TRUSTS AND TRUSTEES. 


himself & others.—BARNETT v. SHEFFIELD (1850), 
15 L. T. O. S. 823; on appeal (1852), 1 De G. M. 
& G. 371, L. JJ. 

4255. ——— Each trustee in possession of moiety 
of trust property.|—Each of two trustees retained 
possession of a moicty of bonds held in trust, & 
which passed by delivery, & one trustee committed 
a breach :—Held: the other trustee was liable to 
make good the loss sustained.—Lrwis v. NoBRBS 
(1878), 8 Ch. D. 591; 47 L. J. Ch. 662. 


Annotations :—Reid. Re Smith, Smith v. Thompson, ieee 
1 Ch. 71. Mentd. Re Roth, Goldberger v. Roth (1896), 
741.7. 50; Fe Sisson’s Scttimt., Jones v. Tra per 11008 ! 


1 Ch. 262; "Re Wrage, Wragg v. “Palmer, [1919] 2 Ch. 68 
4256. Act done in ordinary course of busi- 








holder of a large amount of American railway 
bonds. These bonds were issued payable to bearer, 
but the holder could register them, after which 
they could only be transferred by entry in the 
books of the co., but the owner could unregister 
them so as to make them again payable to bearer. 
Exors. who desired to sell bonds of which their 
testator was registered holder could cither sell & 
transfer them as registered bonds, or unregister 
them & then sell. It was proved that the former 
course was extremely unusual. Testator appointed 
his wife & two stockbrokers, J. & C., his exors. & 
trustees, & authorised J. & C. to charge for business 
done by them as stockbrokers for his estate. J. 
had been testator’s stockbroker. The  exors. 
determined to sell the bonds, & for that purpose 
the three unregistered them & put them in the 
hands of J. to sell. J. sold them & from time to 
time paid considerable sums into a bank to the 
account of testator’s estate, but ultimately 
absconded after misappropriating a considerable 
part of the proceeds. ‘I'he dispositions of testator’s 
will were such that. the sale could not be treated 
as an unauthorised act, & the absconding of J. 
took place within ecleven months after the death 
of testator. Testator’s children brought this 
action to make all three executors liable for the 
loss :—Held: (1) the unregistcring the bonds & 
handing them to J. to sell were not “‘ unnecessary ”’ 
acts, & the co-cexors. were not liable for J.’s 
inisappropriation; (2) as J. was trusted by 
testator, & his co-cxors. had no reason to suspect 
him, there had been no such delay in calling upon 
J. for an account as to make them liable.—dJ?c 
GASQUOINE, GASQUOINE v. GASQUOINE, [1894] 
1 Ch. 470; 638 L. J. Ch. 377; 70 L. T. 1963 10 
T. L. R. 220; 7 R. 449, ©. A. 

4257. Trustee acting bona fide.|—Testator 
gave the residue of his estate to trustees to invest 
in or upon such stocks, funds, & securities as they 
‘* shall think fit.’’ ‘The trustees invested £3,000, 
part of the trust estate, upon debentures at par 
of the New Travellers’ Club, one of the trustees 
receiving, without the knowledge of his co-trustec, 
a bonus or commission of £300 on the transaction. 
The co-trustee assented to the investment, thinking 
it would benefit the trust cstate. As a matter of 
fact the debentures were not, & never had becn, 
of par value, & at the time the action was brought 
were of little or no market value :—Held: (1) ‘‘ as 
they shall think fit ’’ meant ‘‘ as they shall honestly 
think fit ’’; (2) the commission or bonus of £300 
received by one of the trustces was a bribe, & 
therefore that trustee did not “ peenenl think 
fit,’”> & consequently he was liable to make good 








fundr as eae ila b 
trustec.— KEN 

(1827), 5 Sh. (Cte me ciéca: ) 852 SCOT. 
p. —— Misappropriation by co- 
trustee.}—PHARAZYN ¥. MASON (1887), 
N. Z. L. R. 386 (8. C.).—-N.Z. 
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the loss occasioned to the trust estate by the 
investment of the £3,000; (3) the co-trustee, on 
the facts acted bond & therefore did 
‘‘ honestly ’’ think fit, & consequently his estate 
was not liable to make good the loss.—Re SMirii, 
SaatTH v. THompson, [1896] 1 Ch. 71; 65 L. J. Ch. 


159; 73 L. T. 604; 44 W. R. 270. 

Annotations :—Generally, Retd. Re Roth, Goldberger v. 
Roth (1896), 74 L. T. 50; Re Wrage, Wragg v. Pulmer, 
[1919] 2 Ch. 58. 


4258. Right of guilty trustee to sever.|——Where 
one deft., trustee, is charged in a matter with 
which his co-trustee has nothing to do, he may 
sever from him.—PINcE v. BEATTIp (1863), as 
reported in 9 L. T. 315; 11 W. R. 979. 

Trustees of charity.|—See CHARITIES, Vol. 
VIIL., pp. 378, 379, Nos. 1908-1911. 

Trustees of bankrupt.}|—See BANKRUPIcy, Vol. 
IV., p. 226, Nos. 2119-2124. 

Co-trustee appointed agent.|—See Part V., Sect. 
6, sub-sect. 2, C. (b), ante. 





B. In respect of Moneys Received. 


See, also, ExEcurors, Vol. XXIV., pp. 675, 676, 
Nos. 7007-7015. 

4259. General rule—Trustee lIlable only for 
sede receipts.|— Trustees not answerable for each 
ouner. 


If there be two trustees, one of them shall not ! 


answer for receipts by the other, but cach is to 
answer for himself.—ANON. (1701), 12 Mod. Rep. 
560; 88 BE. R. 1518. 

4260. -|—Trustee to be only charged 
for actual receipts. —IIARNARD v. WEBSTER (1725), 
Cas. temp. King, 53; 25 H.R. 218, L. C. 

4.26 .|—Assignees are mere trustees 
& each separately answerable only fur what they 
reccive.—PRIMROSE v. BROMLEY (1739), 1 Atk. 89 ; 
26 KB. 1. 58, L. C. 

4.262. .|—Trustees are mere stake- 
holders ; & cannot be affected with more than they 
actually received without wilful default.—PyBus 
v. SMITH (1790), 1 Ves. 189; 30 E.R. 294, L. C. 


Annotations :—~Mentd. Socket v. Wray (1794), 2 Atk. 68, n.3 
Whistler ». Newman (1798), 4 Ves. 129; Mores v. Huish 
(1800), 5 Vos. 692 : Nantes v. Corrock (1803), 9 Ves. 182; 
Sperling v. Rochfort (1803), 8 Ves. 164; Jones v. Harris 

1804), 9 Ves. 486; Parkes v. White (1805), 11 Ves. 209; 

{tts v. Dawkins (1806), 12 Ves. 501; Jackson v. Hob- 
house (1817), 2 Mer. 483; Hart v. Tulk (1852), 2 De G. M. 
& G. 300; Hood-Barrs v. Heriot, [1896] A. C. 1743; fee 
tush, Warre v. Rush, [1922] 1 Ch. 302. 


4263. Money received by co-trustee.]|—Where 
lands or leases were conveyed to two or more 
upon trust, & one of them receives all or the most 
part of the profits, & after dies or decays in his 
estate, his co-trustees shall not be charged, or 
be compelled in this ct., to answer for the receipts of 
him so dying or decayed, unless some purchase, 
fraud or evil dealing appear to have been in them 
to prejudice their trust; for they being by law 
joint tenants or tenants in common, every one by 
law may receive either all or as much of the profits 
as he can come by (per Cun.).—-TOWNLEY 1. 
SHERBORNE (1633), J. Bridg. 35; 123 KE. f. 
1181; sub nom. TOWNLEY v. SHURBARNE, Toth. 
88; sub nom. TOWNLEY v. CHALENOR, Cro. Car. 
312. 

Annotations :—Consd. Fellows v. Mitchell (1 eat 2 Vern. 515; 

Sadler v. Hobbs (1786), 2 Bro. C. C. 114. _ Dbtd. Scurfield 

v. Howes (1790), 3 Bro. C. C. 90. Distd. Thompson v. 


Vinch (1856), 22 Beav. 316. Reid. Champncys v. Browne 
(1735), Barnes, 440. 
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4263 j. Money received by co-trustee. 
—Held: ao trustee who concurre 
with his co-trustees in uplifting trust 
funds which had been _heritably 
secured, tho period for their distribu- 


into his 


personally liable for a deficiency there- 
after arising in the hands of a co- 
trustee who had received the moncy 
possession.~-URQUHART  v. 
BROWN (1843), 5 Dunl. (Ct. of Sess.) SCOT. 
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4264. -|——Payment to one of two trustees 
binds both.—IlusRAND v. DAvis (1851), 10 C. B. 
645; 2L.M.& P. 50; 20 L. J. CG. P. 118; 138 
E. R. 256. 

4265. Trustee joining in recelpt.|—Each 
trustee shall be charged for no more than he 
actually receives. Otherwise if the trustees join 
in receipts.—-SPALDING v. SHALMER (1684), 1 
Vern. 301; 23 KH. R. 483. 

An oteiion :—Mentd. Thomas v. Townsend (1852), 16 Jur. 


_ 4266. .|—Two trustees in a mtge. 
join in an assignment of the term, & in a receipt 
for the whole, each receiving a moiety only of the 
mtge. money ; to be answerable only for what they 
respectively reccive.—FELLOWS v. MITCHELI. 
(1705), 1 1. Wms. 81; 24 E. R. 302; sub nom. 
oes v. OwrEN, Freem. Ch. 286; 2 Vern. 504, 
od. 
Annotations :—Consd. Murrell v. Cox (1706), 2 Vern. 570; 
R. v. Artillery Ground, Tower Division & Bray (1754), 
Park. 167; Sadler v. Hobbs (1786), 2 Bro. CG. C. 114. 


Refd. Scurfleld ». Howes (1790), 3 Bro. C. C. 90; Leeds 
v. Amherst (1850), 20 Beav. 239. 


4267. ———- —— .]—If exors. join in receiving 
money, both are answerable. Otherwise, where 
trustees join.—MURRELI, v. Cox & Pirt (1706), 2 
Vern. 570; 23 E.R. 971. 

Annotations :—Consd. Fellows v. Mitchell (1705), 1 P. Wins. 
81; Seurfield v. Howes (1790), 3 Bro. C. CL. 90, 

4268. ——.|—'I'wo trustees join in a 
receipt, & one receives the monev; only the 
recciving trustee shall be charged.—-CuURCHUILL t. 
Tlouson (LADY) (1713), 1 BP. Wms, 211; 24 EL 1. 
370; sub nom. CUURCHILL v. Lopson, 1 Salk. 318, 
Ju. C, 

Annotations :~ Consd. Crosse v. Smith (1806), 3 Smith, K. B. 
203. *Refd. R. v. Artillery Ground, Tower Division & Bray 
(1754), Park. 167; Harden ». Parsons (1758), 1 Eden, 
145; Westley v. Clarke (1759), 1 Eden, 357; Sadler ov. 
Hobbs (1786), 2 Bro. ©. C, 1143 Scurfield v. Howes 
(1790), 3 Bro. C. C. 90; Steen v. Mills (1833), 2 L. J. K. B. 
106. 











we. 








4289. --— —-—.]—Letau 7. Barry, No. 4250, 
ante, 
4270. - —- — -.}—I]f trustees join in giving a 


discharge, & one only receives, the other is not 

answerable (LORD LLARDWICKE, C.).—-/?e PARSONS, 

zp. Beieonten, Hap. Parsons (1754), Amb. 218 ; 

27 KK. R. 144; sub nom. BELCHIER v. PARSONS, 

1 Keny. 38, L. (C. 

Annotations :—Refd. Scurfield v. Howes (1790), 3 Bro. C. C. 
90: The Prima Vera (1808), Ikdw. 23; Raw », Cutten 
(1832), 9 Bing. 96; Speight v. Gaunt (1883), 9 App. Cas. 
1: Colchester Union Grdns. ». Moy (1893), 68 LL. T. 
564; Robinson vr. Uarkin, [1896] 2 Ch. 415.  Mentd. 
Fry v. Tapson (1884), 28 Ch. J). 26% ; Magnus v. Queens- 
land National Bank (1887), 36 Ch. D. 25. 
4271. .\—-A trustee, joining in & 

receipt & reconveyance of a mtged. estate, 

though he does not receive the moncy, is liable.—— 

SCURFIELD uv. LOWES (1790), 3 Bro. C. C. 90; 29 

hy. RR. 425. 

Annotations ; ~Refd. Montford ». Cadogan (1810) 17 Ves. 
485. Mentd. White v. Baker (1860), 2 Do G. F. & J. 55; 
Maddison v. Chapman (1861), 1 John. & H. 470; Re Hill 
to Chapman (1885), 54 L. J. Ch. 595 3 Fe Pickworth, 
Snaith v. Parkinson, [1899] 1 Ch. 6412; Jte Poultney, 
Poultney v. Poultney, {1912] 1 Ch, 245. 

4272. - .|—(1) At law, where trustees 
join in a receipt, primd facie all are to be considered 
as having reccived the money. But it is competent 
to a trustee, &, if he means to exonerate himself 
from that inference, it is necessary for him, to show, 
that the money, acknowledged to have been 
received by all, was in fact received by one; & 














1142; 15 Se. Jur. 456.— SCOT. 


4263 fi. .}—MILLAR’S TRUSTRES 
@ POLSON (1897), 24 R. (Ct. of Sess.) 
10388; 3480 L. hk. 798; 58. L. T. 94.— 


arrived, was not 
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the other joined only for conformity (LORD 

ELDON, C.). 

A trustee charged, though he did not receive 
the money under the circumstances; having 
joined in the receipt; the sale unnecessary; & 
permitting his co-trustee to keep & act with the 
money contrary to the trust. 

(2) Not charged in respect of the interest of one 
of the cestuis que trust, having notice of the breach 
of trust, & acquiescing.—BRIcE v, STOKES (1805), 
1 Ves. 319; 82 E. R. 1111, L. C. 

Annotations :—As to (1) Consd. Walker v. Symonds (1818), 
3 Swan. 1. Apld. Hanbury v. Kirkland (1829), 3 Sim. 
265; Ite Fryor’s Estate, Martindale v. Picquot (1857) 
26 lL. J. Ch. 398. Refd. Gregory v. Greogry (1836), 2 
Y. & C, Ex. 313; Terrell v. Matthews (1841), 1 Mac. & G 
433, n.; Stiles v. Guy (1849), 14 L. T. O. RB. 305, A 
@) Distd. Coppard v. Gates (1854), 23 L. T. O. S._ 165. 

onsd. ‘Thompson v. Finch (1856), 22 Beav. 316. Refd. 

Langford v. Gascoyne (1805), 11 Ves. 333; Broadhuret 

v. Balguy (1841), 1 Y. & C. Ch. Cas. 16. Generally, Retd. 

Symonds v. Jenkins (1876), 24 W. It. 512. 





4273. -- .|—KENGLISH v. Winnats, No. 
4100, ante. 
4274, —-- --— Co-trustee solicitor acting in 


sale.|—One of three trustees for sale was also the 
solr. employed in the matter, & he alone received 
the purchase-money, & neglected to apply it. The 
conveyance was exccuted, & the receipt signed by 
all three of the trustees :—Held: the solr. was not 
the agent of the other trustces so as to make the 
receipt by him the receipt of all; & the other 
trustees, having joined merely for the sake of 
conformity, were not chargeable.—Re FRYER 
MARTINDALE #. Prcquot (1857), 3 K. & J. 317; 
26 L. J. Ch. 898; 20 L. T. O. 8S. 86; 3 Jur. N.S. 
485; 5 W. KR. 552; 69 BE. R. 1129. 


Annotations :—Distd. St. Aubyns v. Smart (1867), L. QR. 











5. Eq 183. Refd. Hale v. Adams (1873), 21 W. hk. 400. 

4275. -——— -|—GRIFFITHS v. PoRTER, No. 
4414, post 

4276. ~----~,|—A., one of the two trustees 


& exors. of a will & resident in London, authorised 
a person to get in three mtges., part of the estate. 
The solr. forwarded the deeds of reconveyance to 
C., the other trustee, in the country, who exccuted 
& returned them. ‘The solr. received the money & 
paid it to A. alone, who misapplied it :—Held: 
C. was liable for the amount.—COWELL v. GAT- 
COMBE (1859), 27 Beav. 568; 54 EH. R. 226. 

4277, - Trustee joining in sale.|—One cxor. 
& trustee charged under the circumstances with a 
loss occasioned by joining in the sale of stock ; the 
other having received all the money & absconded. 
—-CHAMBERS v. MINCHIN (1802), 7 Ves. 186; 32 
BK. R. 76, L. €. 

Annotations :—Retd, Clough v. Bond (1838), 8 T.. J. Ch. 51 ; 


Terrell v. Matthews (1841), 1 Mac. & G. 433, n.; Stiles 
v. Guy (1819), 14 L. T. O. 8. 305. 


4278. —— .]|—Testatrix gave her personal 
estate to A. & B., subject to debts & legacies, upon 
certain trusts, & she appointed A. alone exor. 
A fund, over which testatrix had a power of 
appointment, was transferred into the names of 

: A., the exor., representing that a con- 
siderable part of the fund was wanting to pay debts 
& legacies, induced B. to join in selling out the 
fund, promising to give a mtge. security for what 
might not be wanted for debts, etc. A. received 
the whole, but applied a very inconsiderable sum 
in payment of debts, etc. :—Held: JB. was liable 
to replace so much of the stock as had not been 
applied in payment of debts, etc., & to account 
for the dividends.-HEWETT v. FostER (1843), 
6 Beav. 259; 7 Jur. 228; 49 E. R. 825; subse- 
quent proceedings (1844), 7 Beav. 348. 

4279. Trustee joining in power of attorney— 
For sale df trust property.|—Trustees of stock 
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signed a power of attorney to sell it out, & the 

proceeds were received from the broker by one of 

the trustees, who afterwards became insolvent. 

Decree, that the other trustees account for & pay 

the amount.—Marriotr v. KINNERSLEY (1830), 

Taml. 470; 48 E. R. 187. 

4280. —_— ——— For transfer of trust fund into 
court.|—A., B. & C. were by order of the ct. 
appointed trustees of a trust fund invested in 
Consols. The business of the trust, such as the 
receipt of the dividends accruing due on the trust 
fund & the like, had for some time prior to their 
appointment been conducted by the Union Bank. 
The new trustees continued the Union Bank as 
the bank of the trust, & authorised them, by power 
of attorney & memorandum of instruction, to 
receive the dividends due on the trust fund & 
otherwise to transact the business of the trust. 
An order being made by the ct. for the transfer 
of the trust fund into ct., the trustees authorised 
D. who was a partner of C. in a banking firm, to 
transfer the fund into ct., & for this purpose they 
signed & sent to him a power of attorney & a 
memorandum of instruction. The power of 
attorney & the letter of instruction accompanying 
it only authorised D. to transfer the fund, not to 
receive any dividend becoming due upon it. In 
Jan. 1866, a dividend became due on the fund. 
TD. acting under the directions of C., received this 
dividend & paid it into the bank of C.& DD. C. & 
LD. shortly afterwards failed, & executed a deed 
of inspectorship under Bankruptcy Act, 1861 
(c. 134) :—Held: C. alone of the trustees was 
liable for the loss, & must replace the dividend.— 
NEWTON v, JIALLET?Y (1868), 19 L. T. 471. 

4281. —-— Co-trustee obtaining possession by 
fraud.|—Semble: trustees are not liable to the 
cestui que trust for money belonging to the trust 
which their co-trustee gets into his possession 
without their consent or knowledge & by a fraud 
upon them.—/te LAKE BATHURST AUSTRALASIAN 
GoLD MINING Co., BARNARD v. BAGSHAW (1862), 
3 De G. J. & Sm. 355; 71. T. 544; 9 Jur. N.S. 
220; 46 K. R. 672, L. C. 

Ae :—Refd. Ie Bennison, Cutler v. Boyd (1889), 60 
—— Trustee negligent.|—Sce Sub-sect. 4, C., 
ost. 

4 Trustee entrusting trust property to co- 

trustee.|—See Sub-sect. 4, D., post. 


C. Trustee Guilly of Negligence. 

See, also, ExEcuTors, Vol. X XIV., pp. 676, 677, 
Nos. 7016-7036. 

4282. Concealing sale of trust fund.|—One 
trustee knowing, & concealing, his co-trustee’s 
having sold out the trust fund, equally liable with 
the trustee who actually sold.—BOARDMAN v. 
MosmMAN (1779), 1 Bro. C. C. 68; 28 E. R. 989, 
L. C. 

Annotation :—Refd. Lowry v. Fulton (1839), 9 Sim. 104. 

4283. Failure to inquire—On sale of trust pro- 
perty.|—On a marriage a sum of stock was settled 
for the separate use of the wife for life, remainder 
for the husband for life, remainder for their children, 
with power to change securities with consent of 
the wife. The dividends on the stock being 
reduced, one of the trustees in whom the husband 
& wife principally confided, & who, with his 
partners, was their solr., informed his co-trustees 
that he had an opportunity of investing the pro- 
perty in a mtge. at 5 per cent., & with the consent 
of the husband & wife, requested his co-trustecs 
to execute a power of attorney to enable him to 
sell the stock. The co-trustees, without inquiring 
into the matter, complied, the trustee sold the 
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stock & absconded :—-Held: the co-trustees were 
liable.—-HANBURY v. KIRKLAND (1829), 3 Sim. 
285; 57 EB. R. 998. 
Annotations :—Distd. Re Munton, Munton v. West, [192 
1 Oh. 262. Reid. Broadhurst v. Balguy (1841), 1 v & o! 
Ch. Cas. 16; Trutch v. pop (1855), 20 Beav. 116; 
ne Gasquoine v. Gasquoine (1894), 70 L. T. 


4284. --——.| —Where a trust fund standing 
in the names of two trustees had been sold out, 
& the money had been received by one of them, 
who was to pay it to the cestuis que trust, but 
failed to do so, & afterwards became insolvent, & 
the money was lost :—Held: the other trustee 
was not exonerated from personal liability to make 
good the fund, on the ground that all the acts 
which he had done were required for convenience 
or conformity. CURTIS v. MASON (1843), 12 I. J. 
Oh. 442; 11. T. O. S. 383, LC. 

4285. —--- —-—.] -An appointment of new 
trustees recited that certain sums of stock & shares 
had been transferred into the names of the new 
trustees, & that by an indenture of even date a 
certain mige. debt & the premises subject thercto 
had been assigned & conveyed to the new trustees, 
the trust property having been sold & the proceeds 
received by one of the trustees & lost, the ct. on 
the hearing decided that the co-trustec, not having 
inquired what had been done with the proceeds, 
was liable for all sums actually received by him, 
jointly with his co-trustee, & which had been lost, 
& referred it to the Chief Clerk to find what had 
been jointly rectived. The Chief Clerk by his 
certificate found that all the above mentioned 
trust property had been jointly received. Upon 
& summons to varv the certificate :— Ileld: the 
Chief Clerk had rightly found by his certificate. — 
A ALR v. ADAMS (1878), 21 W. JR. 400. 





4286. —- -— -.] —ButLock v. BurnocKk, No. 
43638, post. 
4287. ---— Trustee having never acted.|- In 


1823 deft. was, with his consent, named one of 
three trustees of a marriage settlement: but he 
never executed the deed. His co-trustees, who 
were solis. in partnership, executed the deed, & 
acted in the trusts. One of them died in 1826, 
W., the surviving co-trustee, neglected to call in 
& invest a part of the trust moneys, which was 
thereby lost to the estate. On May 18, 1830, a 
portion of the trust moneys was invested in stock, 
& a memorandum to that effect was indorsed upon 
the settlement, & signed by W. In Oct. 1845, 
deft., who had never acted, made inquiry as to the 
trust property & investments, when he was told 
that he was a trustee, & the stock receipt for the 
sum above mentioned was handed to him. On 
March 17, 1847, on being shown the deed, deft. 
signed the indorsement. In Feb. 1852, W. died 
insolvent. After W.’s death, deft. received the 
dividends of the sum of stock mentioned in the 
memorandum, & paid same to the cestui que trust. 
On a bill by the parties beneficially interested, 
praying for an account of alJ sums which had been 
received by deft. & his co-trustces, or of what, 
without his wilful neglect & default, might have 
been received, & that he might be decreed to make 
good such losses :—~Held: deft.’s liability must be 
confined to the amount mentioned in the memo- 
randum: & so far as the bill sought to make him 
liable for more than that amount, it must be dis- 
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4289 i. Failure to interfere—Standing 
by when breach comnutted.J—When one 
or more of several] trustees acts or act 
in getting in & dealing with the trust 
fands, an inactive trustee is account- 


—McCARTER 1, 


able therefor equally with the others, 
if, having the ineans of knowledge by 
exercise of ordinary vigilance, he stands 
by & permits a breach of trust to go on. 
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missed with costs.—Manzy v. EpGE (1856), 27 
L. T. 0.8.12; 2 Jur. N.S. 80; 4 W. R. 213. 

4288. As to safety of securities.|—-A box 
containing securities of the Spanish Govt., the 
property in which passed by delivery, was de- 
posited at a bank in the natnes of three trustees. 
The Spanish Govt. having afterwards made pro- 
posals for a change in the securities, one of the 
three trustees, who was a stockbroker, was allowed 
to take the securities out of the box for the purpose 
of such conversion; he effected the conversion but 
appropriated a part of the converted securities 
to his own use, & placed the rest in the box, 
which he returned to the bank. The fraud was 
not. discovered for several years. The trustee 
kept the key of the box, being allowed to have 
access to the box for the purpose of from time to 
time tearing off coupons & obtaining the dividends, 
& from time to time took out others of the 
securities, which he converted to his own use, 
until at last the box was empty :—Held: the 
co-trustees were liable for the first breach of trust, 
it being their duty after the conversion to see that 
the securities were all deposited in the box; but 
they were not liable in respect of the subsequent 
nisappropriations.—MENDES v1. GUEDALLA (1862), 
2 John. & TL. 259; 31 L. J. Ch. 5613; 617. T. 746 ; 
8 Jur. N.S. 878; 10 W. R. 482; 70 FE. R. 1054. 
Annotations :-—Refd. Re Speight, Speight v. Gaunt (1883), 

22 Ch. D. 727; Re De Pothonier, Dent ». De Pothonier, 

{1900] 2 Ch. 529; Jee Sisson’s Settlmt., Jones v. Trappes, 

[1903] 1 Ch. 262. 

4289. Failure to interfere -Standing by when 
breach committed.| —Bootin v. Bootu, No. 4537, 
vost, 

: 4290. Omission to notify appointment as trustee.| 
—BARNETT v. SICEFFTELD (1852), ] De G. M. & G. 





371; 21 1.4 J. Ch. 692; 16 Jur. 942; 42 H.R. 
595, I. JJ. 
4291. —---.]—The ordinary trustee indemnity 





clause affords no security to a trustee who neglects 
to take the necessary steps to secure the trust 
fund. 

The moment he was constituted a trustee, it 
became his duty, by notice or otherwise, to make 
it impossible for his co-trustee to receive & mis- 
apply the trust fund (Rominiy, M.R.).—DIx v. 
Burrorp (1854), 19 Beav. 409; 52 KH. R. 408. 
Annotations :—Consd. 7tc Smith, Ienderson-Roe_v. Hitchins 

(1889), 42 Ch. D.. 302; Re City Equitable Fire Insce., 

[1925] Ch. 407. Refd. Maenamara v. Carey (1867), 15 

W. RR. 374. 

4292. Omission to see trust money properly 
invested.)|—Ti1oMrson v. Fincit, No. 4445, post. 

4293. .}~A man cannot take upon himself 
the character of trustee, & act partially as such, 
or deny his liability to replace trust property, if, 
through his negligence or want of attention, a sum 
of money, which he has told his cestuis que trust, 
or induced them to believe has been retained & 
invested hy him, has, in fact, been squandered by 
his co-trustees. 

A., one of two trustees, rendered accounts in 
the name of the two, which stated that one-third 
of the income had been retained & invested, but, 
in fact, no such investment had been made, & 
A. alone had received & misapplied these moneys, 
which were lost by his bkpcy. The other trustee, 
however, having, at a meeting of the ceatuia que 
trust, so acted as to sanction & adopt the accounts, 











.}—Bal JADAV ¥. 
(1872), 


4289 ii. 
TRIBHUVANDAS JAGJIVANDAS 
9 Bom. 333.—IND. 

4202 {. Omission to see trust money 


McCARTER (1884), roperly invested.J—ALLAN Vv. LANE 
7 0. R. 243.—CAN, ( " ‘eas. 


1864), 2 W. W. & A’B. 
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Sect. 3.—Liability of trustees: Sub-sect. 4,C. & D.; 
sub-sects. 5 & 6.] 


he was held liable for A.’s default.--HortTon v. 
BROCKLEWURST (No. 2) (1858), 29 Beav. 504; 
54 KE. R. 723. 

4294, -——.]—-A. & B., the trustees of a will 
under which pltf. was entitled to a share of residue, 
which she had assigned to C. & D., the trustees 
of her marriage settlement, paid it to C. alone, 
without the knowledge of D. They afterwards 
transferred a legacy of stock settled upon similar 
trusts to C. & T., by whoin it was subsequently 
sold out, & the proceeds were received by C. alone. 
It appeared that D. left to C. the general manage- 
ment of the trust estate, & the choice of invest- 
ments. Both funds were partially misapplied & 
lost by CC. Pitf. now sought to have both funds 
made good :—Held: the conduct of I). did not 
justify A. & BR. in considering (. as his agent 
authorised to receive the money.—-MARGETTS 1. 
Penks (1864), 84 L. J. Ch. 109; 10 1. T. 85; 12 
W. R. 517. 

4295. Failure to get in trust money.]—By a 
marriage settlement, a deht due from A. was 
assigned to A. & K., upon trust, “ with all con- 
venient speed,”? to get in & invest in Consols. 
For two & a half years B. took no steps to get in 
the moncy, & A, then became bhpt. :—Held: B. 
was responsible for the Joss.—GnovE v. Prick 
(1858), 26 Beav. 103 3 53 I. R. 836. 

4296. Neglect to examine banker’s book—Loss of 
priority—Deposit of deeds by co-trustee to secure 
private balance.|—Trust moncy was so placcd to 
a banking account that any of the trustees could 
draw out separately. One of them drew out 
money & bought a house as a residence for some 
of the cestuis que trust, but took a conveyance 
to himsclf alone. IIe then deposited the deeds 
with another bank to secure his private balance, 
& afterwards became bkpt. The co-trustees 
neglected to examine the banke’s book, for a 
long time after the purchase :— Held: by reason 
of their negligence they were not entitled to priority 
over the security by deposit.— AILAN ». SCorr 
(1865), 12 L. T. 449. 

4297. Failure to compel co-trustee to pay over 
money received.J|— Where an auctioncer trustee 
sold property of testator, & died thirteen months 
afterwards insolvent, with the purchase-moncy in 
his hands, his co-trustee not having in the mean- 
time taken any proceedings to compel him to pay 
over or invest the money :—TJ/eld : there had been 
wilful default on the part of the surviving trustee, 
& he must be charged with the moneys which, 
but for such default, he might have received.—- 
WILLIAMS tv. Hiaains (1868), 17 L. T. 525; 16 
W. BR. 390. 

4298. ——-.1— Govan v. Smitn, [1872] W. N. 18. 





D. Trustee Entrusting Trust Property to Co-Trustec. 


See, also, EXECUTORS, Vol. XXIV., pp. 677-679, 
Nos. 7037-7047. 


4299. Whether lable.|—One trustee suffering 
the other to have the trust money, under a note 
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(1871), 3 Ch. Ch. 334.-- CAN, 


TRUSTS AND TRUSTEES. 


of hand :—Held: liable-—KrsBLE v. THOMPSON 
(1790), 3 Bro. C. C. 112; 29 E. R. 440, L. C. 
Annotation :—Refd. Re Turner, Ex p. Woodward (1837), 3 

Mont. & A. 232. ; 

4300. .|—Trustees & exors. charged with a 
loss, occasioned by a breach of trust, by joining 
in a transfer and sale, & lending the produce to a 
partnership, in which one of them was engaged ; 
the others not receiving any benefit. Decree 
against all to account for the funds.—FRENCH v. 
Horson (1803), 9 Ves. 103; 32 FE. R. 540. 
Annotation :—Distd. Lowry v. Fulton (1839), 9 Sim. 104. 

4301. .|—If an exor. or trustee, without 
taking due means to learn from his co-exor, or 
co-trustee, whether it is necessary, in the due 
execution of the trust, to sell stock, concurs in the 
sale of stock, & leaves it in the disposition of his 
co-exor. or co-trustee, he is liable for the stock 
so sold (LEACH, V.C.).— HARRINGTON v. HARRING- 
TON (1822), 1 L. J. O. S. Ch. 4). 

4302. .|—Trustees charged with a loss to 
the estate, & interest, occasioned by their volun- 
tarily permitting a co-trustee to receive purchase- 
money, & retain it a considerable time, before 
calling for security, contrary {to the trust; not- 
withstanding a provision in the will, that the 
trustees should not be answerable for any trust 
moneys, further than each person for what he or 
she should respectively actually receive.— BONE 
v. CooK (1824), M‘Cle. 168; 13 Price, 332; 147 
E. R. 1008, Kx. Ch. 


Annotations :—Mentd. Humphreys v. Howes (1830), 1 Russ. 
& M. 639; Jte Porter’s Trust (1857), 4 K. & J. 188. 


4303. .|—(1) Where a trustee permits 
trust money to remain in the hands of his co- 
trustee, he will be liable for it to the cestut que 
frusi, though it appears they had notice of the 
circumstance, unless there be an express assent 
on their part. 

(2) Where persons, entitled to have money 
invested in stock under a will, have long been 
receiving interest on the principal money instead 
they cannot afterwards elect to take the amount 
of stock, which would have been purchased, had 
it been so laid out at the proper time.—CHILD v. 
GIBLETY (1834), 3 My. & K. 71; 3.1L. J. Ch. 124; 
40 BK. 1. 27. 


Annotation :-—Generally, Mentd. Fdwards v. Edwards (1852), 
19 L. T. 0.8, 133. 


4304. -|—Byass v. 
GaTuts, No. 4442, post. 

4305. -]—Two trustecs having properly 
sold out trust money, one of them handed the 
cheque for the proceeds to the other, who mis- 
applied it:—Held: they were both liable.— 
TrRUTCH v. LAMPRELL (1855), 20 Beav. 116; 52 
Ki. R. 546. 

















GATES, COPPARD Uv. 








4306. ——-.]—MENDES v., GUEDALLA, No. 4288, 
ante. 
4307. -|—Three trustees sold out trust 


funds & the produce was paid to one alone. The 
other two were, on motion, ordered to pay the 
amount into ct.—INGLE v. PARTRIDGE (1863), 
32 Beav. 661; 32 L. J. Ch. 813; 55 E. R. 260; 
subsequent proceedings (1865), 34 Beav. 411. 


4299 iv. ——.}—Trustecs undera deed 


2907; ——-.1—T'he : . of settlement, making an allowance to 

4200 i. Whether able.) —- Mickie. 44rd tae ee oulge” them for their trouble, but containing 
BURGH V. PARKER (1870), 17 Gr. 503.-—— ss persons undertaking the office of 1° special authority to appoint factors, 
VAN, (easter: require him to participate appointed a co-trustee factor, but 


4299 ii. ——.]—Jicld: a trusteo was 
not liablo for moncys reecived by an 
agent or co-trustee acting as manager, 
which were not entered on the books 
(to which the trustee charged had 
access) & which he could not have 
discovered by, any vigilance he might 
have used.— City Bank o. MAULSON 


actively in the managementof the trust 
funds, & if ho fails in that respect, & 
thereby enables his co-trustce to get 
ossession of & misappropriate the 
rust funds, he is personally respon- 
sible thercfor.—Crow1n v. CRAIG (1897), 
cae S&. RR. 7 Rk. & G.) 394.— 


neglected to see that a legacy was 
invested in terms of the deed, & 
allowed the money to remain in tho 
hands of the factor, who died insolvent : 
—IIIield: they were peroneal y. liable 
in the amount.—Sm_ v. ARLES 
(1830), 8 Sh. (Ct. of Sess.) 741; 4 
Fac. Coll. 589.— SCOT, 


Part VIJ.—Breacuszs or Trust. 


Sun-stcr. 5.—BarE TRUSTER. 

4308. Whether liable—Dealing with estate to 
prejudice of cestul que trust.|—If he, who has the 
mere legal estate, so deals with it as to sanction 
any act done by the equitable trustee to the pre- 
judice of the cestuis que trusi, he thereby becomes 
a party to the breach of trust, & is answerable 
accordingly ; but where the equitable trust is fur 
the ee eae of sale, he who has the legal estate 
is, for the benefit of the cestuis que trust bound, 
when required, to convey it to the cquitable 
trustee to enable him to exccute his trust. If, in 
parting with the legal estate, he goes beyond the 
mere purpose of conveying it to the equitable 
trustee, & so deals with it as to facilitate a breach 
of trust by the trustee, & a breach of trust be in 
consequence committed, he is deemed a party 
to such breach of trust & is responsible for it 
(LEACH, M.H.).—ANGIER v. STANNARD (1834), 
3 My. & K. 566; 3L. J. Ch. 216; 40 E.R. 216. 


SUB-SECT. 6.—CONSTRUCTIVE TRUSTEES. 

4309. Whether liable.]—(1) A party assuming 
to act as heir or devisee of a trustee, & committing 
an act which, if done by the trustee, would have 
keen a breach of trust, cannot relieve himself of 
liability by asserting that he was not acting as 
trustee. 

(2) On a bill filed, by an incumbrancer of the 
interest of deceased tenant for life in a fund, 
against a party sought to be made accountable 
in respect of a breach of trust affecting the whole 
fund, to which suit the cestuis que trust in remainder 
were also made parties, a decree directing the 
restitution of the whole fund was varied on appeal, 
by limiting the relief to the restitution of so much 
only of the interest of the fund as had accrued in 
the lifetime of the tenant for life.—RACKHAM ». 
SIpDALL (1850), 1 Mac. & G. 607; 2 TI. & Tw. 44 ; 
167. T. O.S. 21; 41 E.R. 1400, 1. C. 


Annotations :—A8 to (1) Apprvd. Lyell v. Kennedy, Kennedy 
wv. Lyell (1889), 14 App. Cas. 437. Refd. Life Assocn. of 
Scotland v. Siddal, Cooper v. Green (1861), 3 De G, FL & 
J.58. Asto(2) Distd. Re Dunning, Hatherley v. Dunning 
(1885), 54 L. J. Ch. 900. Generally, Mentd. Hope v, Lid- 
dell, Liddell v. Norton (1855), 21 Beav. 183; Cunlifie v. 
Brancker (1876), 3 Ch. D. 393. 

A deed 


4310. J|—A. & B. were trustees. 
was prepared appointing C. a new trustee in the 
place of B. It was executed by C., but not by 
the other parties, so that the appointment was 
invalid. At the same time, the trust was trans- 
ferred by A. & B. to A. & C. Afterwards A. & C. 
authorised the husband of the tenant for life to 
receive the fund, & it was lost :—Held: both C., 
who had not been appointed a trustee, though she 
had acted as such, & B. were liable for the loss.-— 
PRARCE v. PEARCE (1856), 22 Beav. 248; 25 L. J. 
Ch. 8903; 28 L. T. O. S. 343; 2 Jur. N.S. 843; 
52 EK. R. 1108. 

4311. ——-.|—-By a post-nuptial settlement 
executed in 1814, after reciting that J., the hus- 
band, had before marriage agreed to settle £1,000, 
& had paid that sum to R.; R. covenanted that 
he would stand possessed of the money upon trust 
with the approbation of J., to invest it in the names 
of J. & R. & trusts were declared of the fund for 
the benefit of the husband & wife successively for 
life, with remainder to the children of the marriage. 
By the same deed J. covenanted with R. to pay to 
him a further sum of £1,000, to be held upon the 
same trusts as the first-mentioned £1,000. Neither 
of the two sums of £1,000 was, in fact, ever paid. 
J. survived his wife, & died in 1868. In a suit 
instituted for the administration of the estate of 
J., the children of the marriage claimed to rank 
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as creditors for both sums of £1,000 :—Held: ag 
to the first-mentioned sum of £1,000, J had con- 
stituted himsclf a trustee of the settlement & his 
: ’ 
estate was liable for the amount; but the clai 
to the other £1,000 res Gee ea 
ae, ae 0 0 rested upon & mere legal 

Stoner Sone GeO Oe teem 
ee Rone oe »5 Ch. App. 74; 39 L, J. 
Ch. 196; 22 LT. 1825 18 W, i225, By. 

nnolations :— - Metr < 

5 Ikx, D. 319 y aeever ve uti Tate) aoe 

ite Plumptres’ Marriage Settlmt., i > 

[1910] 1 Ch. 609, 

[1599] 2 Ch. 561. 

4312. ——.]—A firm of solrs. having been 
employed by the trustees of a will to receive the 
proceeds of testator’s real estate, which had been 
taken by a railway co., paid over the money to 
one of such trustees without the receipt or 
authority of the other. The money having been 
lost to the estate by the insolvency & death of the 
trustee to whom it was paid :—/eld : the receipt 
of one trustee only, though alsu an cxor., was not 
a sufficient discharge to the solrs. for the money 
which they had received by the authority of the 
two, & they were persunally liable to make good 
the loss which had resulted to the trust estate 
from such improper payment. 

A mere ageut of trustees is answerable only to 
his principal & not to ccstuis que trust in respect of 
trust moneys coming to his hands merely in his 
character of agent. Bul... a person who 
receives into his hands trust moneys, & who deals 
with them in a manner inconsistent with the 
performance of trusts of which he is cognisant, 
is personally liable for the consequences which may 
ensue upon his so dealing (Bacon, V.-C.), —LEK 
v. SANKEY (1873), L. KR. 15 Eq. 204; 21 W. BR. 
286 3 sub nom. Link v. SANKEY, GINDER vu. SANKEY, 
27 L. I. 809. 

Annotations :-—Consd. Re Barney, Rarney v. Barney, [1892] 
2 Ch, 265; Sour v. Ashwell, [1593] 2 Q. B. 390. Refd. 
Wilson v. Bury (1580), 5 YQ. B.D. 5183 Mara v. Browne 
(1895), 72 L. T. 705; Pe Wyroe-Williams, Willams v, 
Walhams, 11923) 2 Ch. 533, 
4313. |—During the life of ID., owner in 

fee of land which was let to tenants from year to 

year & week to week, the property was managed 
by deft. as her agent, deft. recciving the rents & 
paying them into a separate ear-marked account 
at his own bank. WD. having died intestate in 
1867, deft. continued to receive the rents & pay 
them into the bank exactly as before, not informing 
the tenants of D.’s death, but stating to several 
persons that he was acting as agent & receiver 
for the true heir whoever he might be. Deft. 
thus acted till 1880, when, more than twelve years 
having elapsed after D.’s death, he claimed the 
property on his own account. The assignee of 
D.’s heir having in 1881 brought an action against 
deft. to recover possession of the land & for an 
account of the rents & protits:— Held: as to 
the land the acts of deft in receiving the rents as 
agent for the heir could not dispossess the heir 
suv as to put him to his action under Real Property 

Limitation Act, 1833 (c. 27), ss. 2, 3, or 8, the deft.’s 

acts as such agent though unauthorised might be 

ratified by the true owner, & were ratified by 
pltf. bringing his action within a reasonable time 
after the heir was ascertained: as to the accumu- 

lated rents & profits deft. had made himself a 

trustee & pltf. was entitled to judgment for the 

recovery of possession of the land & to an account 

of the rents & profits since D.’s death.—-LLYE. v. 

KENNEDY, KENNEDY v. LYELL (1889), 14 App. Cas, 

437; 69 L. J. Q. B. 208; 62 L. T. 77; 38 W. R. 

353, H. L. 


Annotations :—-Consd. Reid-Newfoundland 0. v. 
American Telegraph Co., [1912] A. C. 555, 


(1880), 
Underhill Siu bere. 
nderhill v. Plumptre, 
Mentd. ite Dixon, Heynes v, ivan’ 





Anglo- 
Distd. 


*. 
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Henry v. Hammond, [1913] 2 K. B. 515. 
v. Hutchins (1897), 76 L. ‘T. 183. 
v. Lambert (1889), 41 Ch. D. 295 
Durant, [1901] A. C. 240; Finn v, 
Coal Co. (1924), 131 L. T. 213. 


Refd. Trevor 
Mentd. Bolton Partners 
;: ear Maxsted v. 

Shelton Iron, Steel & 





4314. -]—As beac persons appointed 
trustees & persons who have become constructive 
trustees of an estate, there is no primary & 


secondary liability in respect of a breach of trust, 
but all are equally liable. 

In an action by cesiuis que trust against their 
trustees in respect of certain alleged breaches of 
trust, the solrs. of the trustees were joined as defts. 
In the statement of claim it was alleged in sub- 
stance that the solrs. had become constructive 
trustees. Upon motion to dismiss the action as 
against the solrs :—Held: if the allegations were 
true, the solrs. & the trustees would be equally 
liable for breaches of trust. & the action cnuKt be 
allowed to proceed.—COWPER v. STONEHAM (1893), 


68 L. T. 18; 3 R. 242. 
4315. ———.]—WaASSELL v. LEGGATT, No. 4115, 
ante. 


SUB-SECT. 7.—TRUSTEE-BENEFICIARY. 


4316. Liability of interest in trust estate.])—The 
personal intcrests of a trustee in a trust fund in 
ct. will be made applicable to the discharge of all 
claims ayainst him as trustee.—IrBy v. IRBY 
(No. 8) (1858), 25 Beav. 632; 382 L. T. O. S. 141; 
4 Jur. N.S. 989; 6 W. KR. 853; 53 BE. R. 778. 


Annotations: —Consd, Re Pain, (usiarcone: Haviland, Hou 
1 Ch. 38. Refd. fe Carow, Carew v. Carew, 11896] 1 Ch. 
627; Re Sewell, “White v. Sewell, [1909] 1 Ch. 806. 


4317. Though obtained derivatively.] — 
A defaulting trustee cannot claim, as against his 
cestuis que trust, any beneficial interest. in the trust 
estate, even although he may have become entitled 
thereto derivatively, for example, as being one of 
the next of kin of a cestwi que trust who has died 
intestate. —JACUBS v. RYLANCE (1874), L. R. 17 
Kq. 341; 438 L. J. Ch. 280. 


Annotations :—Apld. Doering v. Docring (TED), fh Ch. D. 
203. Consd. Edgar v. Plomlecy, [1900] A 31. Apld. 
Re Dacre, Whitaker v. Dacre, eee : Ch. 314. Reta, Re 
Carew, Carew v. Carew, [1896] 1 27. 


4318. On bankruptcy e eistes 20s estate 
in realty.]—A trustee & exor., who took a life 
interest in his testator’s residuary real & personal 
estate, prone oe lage & wasted portions of the 
estates specific devised, & bequeathed, & 
subsequently became bkpt. :-—Held: his estate in 
the residuary realty being legal could not be applied 
in making good his breaches of trust.—Fox v. 
BUCKLEY (1876), 3 Ch. D. 508; 25 W. R. 170, C. A. 
a oan :—Apld. Re Milnes, Milnes v. Sherwin eee 

.T. 534. Consd. ke Brown, Dixon v. Brown (1886 
Refd. Z?c Moore, Movure v. Moore (1881), 
cetretet, Doering eee nh Ch. D. 203; 
Re Weston, Davics v. Tagart, [1900] 2 164. 

4319. Payment to ree in bank- 
ruptcy under mistake.|—Z’e Brown, DIXoNn v. 
Brown, No. 4006, ante. 

4320. Where interest assigned—Derivative 
interests acquired in trust estate.|—The rule that a 
defaulting trustee who is beneficially interested 
under the trust can claim nothing out of the 
estate as against his cestui que trust until he has 
made good his default applies to an interest 
which he acquires derivatively; & his assignee 
is in no better position. 











45. T. 466: 
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Where interest assigned. }—A defeultng tions ; 


trustee, who has a beneficial] interest in 
the trust estate, cannot claim against 
it without making good his defalca- 
& his assignee is in no better 
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Where a cestui que trust assigued a sabpcetvargt 
legacy to his trustee, & the trustee mortgaged i 
& was subsequently declared a defaulter, the mtgee. 
was postponed to the claim of the beneficiaries to 
have the default made good.—DOEXING v. 
DOERING (1889), 42 Ch. D. 203; 58 L. J. Ch. 553 ; 
37 W. KR. 796. 

Annotations :—Distd. Ite Towndrow, Gratton v. Machen, 


[1911] 1 Ch. 662. Apld. Re Dacre, Whitaker v. Dacre, 
{1916) 1 Ch, 344. 


4321. -——— Interest in separate sheave 
An exor. & trustee, who was absolutely entitled 
to a specific Icgacy subject only to prior life 
interests therein, was also trustee of the residuary 
personal estate, which was settled upon trusts 
under which he took no bencficial interest what- 
ever. He scttled part of the legacy while still 
reversionary & mortgaged the other part. Several 
years afterwards he misappropriated part of the 
residue. The legacy having fallen into possession 
& been transferred into ct. in the course of an 
action for the execution of the trusts of the will, 
the residuary legatees sought to attach the legacy 
to make good the default in respect of the residue : 
—IHeld: the rule that a defaulting trustee cannot 
claim any share in the trust estate until he has 
made good his default, inasmuch as he must be 
treated as having by anticipation received or 
retained payment of his share, did not apply to 
the present case, because the trustee was not 
entitled to any share or interest in the residue ; 
&, as the specific legacy & residue were held upon 
entirely distinct trusts, one fund was not liable 
to indemnify the other, & the trustee’s assignees 
were, therefore, entitled to the whole legacy free 
from any lien or equity in respect of the default.— 
Re TOWNDROW, GRATTON v. Macugen, [1911] 1 
Ch. 662; 80 L. J. Ch. 378; 104 L. T. 684. 
Annotations: :—Consd. Re Diaere: Whitaker v. Dacre, [1916] 
3414; Le Jewell’s Settlmt., Watts v, Public Trustee, 

ast ie Ch. 161. 

4322. Trust fund distributed by court.|— 
Where a trust fund is being distributed by the ct., 
a trustec-beneficiary against whom proceedings 
are pending for moneys alleged to belong to the 
fund cannot take any share until the amount, if 
any, due froin him has been ascertained & made 
good.—Re RHODESIA GOLDFIELDS, Litp., PART- 
RIDGR v. RHODESIA GOLDFIELDS, LTp., [1910] 
1 Ch. 239; 79 L. J. Ch. 183; 102 L. T. 1268; 54 
Sol. Jo. 185; 17 Acne 23. 


Annotations :—Consd. J?te Smelting bia Seaver v. Tho 
Co., [1915] 1_Ch. oe Re Melton, Milk v. Towers, [1918] 








1 Oh. 37, Refd. /te National Live Stockh Inscc., Ite 
National General ee Ot) Ba Ch. 628; Be Pain, 
Gustavson v. Haviland (191 87 lL. J. Ch. 550; He 


Jewell’s settlmt., Watts v. ate Trustee, [1919] 2 Ch. 
161. Mentd. fe Peruvian Ry. Construction Co. (1915), 
85 L. J. Ch. 129. 


SuB-SECT. 8.—SoLIcivok TRUSTEES. 


See Souicrrous, Vol. XLII, pp. 123, 124, 402, 
403, Nos. 1184-1197, 4562-4567. 


SuB-SECT. 9. -~TRUSTEES OF CHARITIES. 


Sce CHARITIES, Vol. VIII., pp. 377-379, Nos. 
1886-1914. 


SuB-sEcr. 10.—TRUSYTEES OF FRIENDLY 
SOCIETIES. 
See FriImENDLY Societies, Vol. XXV., p. 302, 
Nos. 96-98 


position even when the default is ccm- 
mitted after the assignmcnt.—CtM- 
MING v. AUSTIN (1902), 28 V. L. R. 347, 
622.— AUS. 


Part VII.—Breacues or Trust. 


SuB-sEOT. 11.—LiaBiniry oF EsSTraTEe oF 
DECEASED TRUSTER. 
See, also, EXEcuTORS, Vol. XXIV., pp. 626-631, 
Nos. 6550-6579. 


4328. General rule—Estate Mable.|—THayir v. 
GovuLp (1789), 1 Atk. 615; 26 E. R. 386, L. OC. 
Annotation :—Oonsd, Smith v. French (1741), 2 Atk. 243. 

4824. ——- ——-.|—-ORMONDE (Marquis) v. 
KYNERSLEY, No. 3979, ante. 

4325. —— .|—The exors. of a deceased 
trustee, having admitted the receipt of assets which 
would have been sufficient to answer a particular 
breach of trust committed by their testator, 
besides his other debts :—Held: chargeable with 
the loss occasioned by such breach of trust, 
although they had paid all his debts of which they 
had any knowledge out of the assets, & had 
distributed the whole surplus among his residuary 
legatees many years before, & at a time when 
they had no notice of the breach of trust, or of 
any claim*in respect of it.—KNATCHBULL v. 
FEARNHEAD (1837), 3 My. & Cr. 122; 1 Jur. 687; 
40 BE. R. 871, L. C. 

Annotations :—Apld. Story v. Gape (1856), 2 Jur. N. 8. 706; 
Taylor v. Taylor (1870), L. R. 10 Eq. 477. Refd. Low v. 
Carter (1839), 1 Beav. 426; Kgegv. Devey (1847), 16 L. J. 
Ch. 509; Cambray v. Draper (1852), 20 L. T. O. S. 1 
Turner v. Nicholls (1853), 1 W. HK. 157; Dean v. Allen 
oe 20 Beav. 1; ewcastle, etc. Banking Co. v. 


ymers (1856), 22 Beav. 367; Waller v. Barrett (1857), 
24 Beav. 413; Turquand v. Kirby (1867), L. I. 4 Kq. 123. 





. 
, 





4326. ———.]—- KELLAWAY v. JOHNSON, No. 
4667, post. 
4327. ——-.|—Where one of two trustecs 





commits a breach of trust, the representatives of 
such trustee are Jiable.—JENKINS v. ROBERTSON 
(1853), 1 Eq. Rep. 123; 22 L. J. Ch. 874; 23 
lL. T. O. S. 203; 1 W. R. 298 ; sub nom. RicHarp- 
SON v. JENKINS, 1 Drew. 477; 17 Jur. 446; 61 
i. R. 534. 


se Nall -—Refd. Holland v. Holland (1869), 4 Ch. App. 
,n. 


4328. -——.|—Purchase-money proved to 
have been left in the hands of the purchaser as 
an indemnity in the year 1796, but for which a 
receipt was indorsed on the conveyance, the 
evidence being in the recitals of a deed con- 
temporaneous with the purchase & executed in 
order to enable the purchase to be completed, & 
these recitals stating trusts of the fund under 
which pltfs. were entitled in remainder after two 
life estates, the last of which expired in 1845 :— 
Held: as plitf.’s title in possession did not accrue 
till 1845 they were entitled, on a bill filed in 1852, 
to have the trust fund made good out of the assets, 
real estate, of the purchaser who had died in 181]. 
—HAWKINS v. GARDINER (1854), 2 Sm. & G. 441; 
65 BE. R. 472. 

4329. —— .|—A policy of assurance on his 
own life was effected by a defaulting trustee with 
the sanction of the master, on a proposal to com- 
promise a suit for restoring the trust fund; but 
the trustee died before the master madc his report, 
or finally approved of the proposal for compromise : 
—Held: the proceeds of the policy were not 
general assets of the trustce, but primarily appli- 
cable to compensate the loss by the breach of trust. 
—WARD v. Warp (1864), 2 Sm. & G. 125; 18 
Jur. 5620; 65 HE. R. 382. 

4330. -]—Trustees of stock sold it, & 
lent the moncy to the tenant for life on improper 
Security. One of them died, & the survivor 
received the money lent, & invested it in a different 
security, & shortly afterwards sold it out, & again 


eer we 
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lent it to the tenant for life ; the fund was lost :— 
Held: the original breach of trust was not cured, 
& the estate of the deceased trustee was liable for 
the whole fund.—LANDER v. Weston (1855), 8 
Drew. 389; 25 L.J. Ch. 285; 26 L, T. O. 8. 254; 
2Jur. N.S. 58; 4 W. R. 158; 61 E. BR. 9651. 

4331. .J—-A testator who died in 1835, 
directed his exors. & trustees, A. & B., to convert 
his real & personal estate, & after paying his debts, 
etc. to invest the proceeds on mtge. of freeholds, 
etc. or on Govt. securities. A. & B. deposited the 
proceeds in a bank, at interest, in their joint names. 
A. died in 1842, & B. diew out the balance & 
applied it to his own use. No sufficient reason 
being shown for retaining the money in the bank: 
—Held: the estate of A. was liable to make good 
the loss.—Q13RINsS v. TAYLOR (1856), 22 Beav. 
344; 4 W. R. 482; 52 E.R. 1141. 

4332, -—— --—.]—Where a loss occasioned by a 
breach of trust does not happen until after the 
death of the trustee, his assets are equally liable.— 
DEVAYNES v. ROBINSON (1857), 24 Beav. 86; 27 
L. J. Ch. 157; 29 1. UT. 0. S. 244; 3 Jur. N.S. 
707; 5 W. R. 509; 53 E.R, 289. 


Annotations :—Apld. Grayburn v. Clarkson (1868), 3 Ch. 
App. 605. Refd. Darke v. Williamson (1858), 22 J. V. 








4333. ——— ——. .]—-One trustee of a deed of 
settlement was dead, & a bill for an account, etc., 
was filed against the surviving trustees, but no 
allegation was made against deceased trustee, 
whose legal personal representatives were never 
parties to the suit. & no account was prayed with 
regard to him. The surviving trustees, however, 
alleged in their answer that he had taken an active 
part with them in the execution of the trusts :— 
Held: the decree must go against the estate 
of deceased trustee.—HLWis v. BARNARD (1865), 
13 L. T. 426; 11 Jur. N.S. 1085. 


4334. ——- —.]--SYONE v. STONE, No, 4311, 
ante. 
4335. —-- --—.J-—-By a marriage settlement, 


executed in 1816, the husband covenanted that 
he would, within three years after the marriage, 
pay £3,000 to the trustee of the settlement, to be 
settled on trust for himself & his wife for hfe, & 
after the death of the survivor for the issue of 
the marriage ; & that unless the money were paid 
within three years it should be secured by a 
mtge. on certain property. After the marriage 
the trustee took no steps to enforce the covenants. 
In 1846 the husband sold the trust property, & 
appropriated the money, the trustee acting in the 
transaction as solr. for the purchaser. In 1848 
the trustee died. In 1852 the husband became 
bkpt., & he then applied to the widow & extrix. 
of the trustee to prove under the bkpcy. for the 
trust property, but she refused to do so. Dividends 
amounting to lls. in the pound, having been 
declared under the bkpcy., new trustees were 
appointed by the Ct. of Ch., who tendered a proof, 
which was rejected as not having been made within 
the proper time. ‘The trustee’s widow died in 1865. 
On the death of the husband, his widow & children, 
twenty years after the death of the trustee, 
instituted a suit against his sons, who, after their 
father’s death, had notice of the settlement to 
make them liable for his neglect in failing to enforce 
the trusts :—Held: the trustee had committed 
a breach of trust & as his sons admitted assets of 
his in their possession, they were liable to the 
extent of those assets to make good the trust 
property.—WoopDHOUSE v. WOODHOUSE (1869), 
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L. R. 8 Kg. 514; 38 L. J. Ch. 481; 20 L. T. 209; 
17 W. HR. 583. 


Annotation :—Refd. British Mutual Investment Co. v. 
Smart (1875), 10 Ch. App. 569, n. 


4336, -|—WESTMORELAND  v. 
LAND, No. 4416, post. 

4337. -|—F., who carried on business 
as an outside stock broker, induced a client to 
enter into transactions by fraudulent statements 
that he was buying for her when in fact he was 
himself selling to her. None of the transactions 
were genuine purchases or sales, as I’. never 
intended to deliver, & the client never intended to 
accept, delivery on the stocks. In the result 
the client incurred a considerable loss. In an 
action for the administration of F.’s estate :— 
Held: the client’s exor. was entitled to prove 
against F.’s estate for the amount which the 
client had placed in F.’s hands, because I. was in 
a fiduciary position & the representatives of 
deceased trustee were never allowed to say that 
they could not pay a cestui que trust the amount 
in which their testator ought to have paid.— 
Re FRANKLYN, FraNsuyn v. FRANKLYN (1913), 
30 T. L. IR. 187, C. A. 

4338. Sufficiency of allegation—Allegation in 
alternative—-In lifetime or after decease of trustee.} 
—An allegation that a breach of trust was com- 
mitted either in the lifetime of A., one of the 
trustees, or since his decease, is not sufficient to 
alfect the estate of A., or to sustain the bill against 
a demurrer by his represcntative-—SEMPLE v. 
PRICE (1839), 10 Sim. 238; 8 UL. J. Ch. 366; 59 
HK. RR. 604, 

Annotation :—Mentd. Dyson v. Morris (1842), 1 Hare, 413, 


HOL- 














SUB-SECT, 12.—LIABILITY OF ESTATE OF 
BANKRUPT TRUSTEE. 

See BANKRupTCY, Vol. IV., pp. 247-249, 313, 
314, 482, 440, 441, 448, 449, Nos. 2346-2364. 
2925-2934, 3900, 3901, 3971-3977, 4049-4054, 
ee V., pp. 882, 883, 1188, Nos. 7314-7319. 


SEct. 4.—LIMITATIONS ON LIABILITY OF 
TRUSTEES. 
SUB-SECT. 1.—STATUTORY IEXEMPTIONS. 
o See, now, Trustee Act, 1925 (c. 19), ss. 9, 29, 30, 
Honest & reasonable conduct.|—Scc Sub-sect. 3, 
post, 


SUB-SECT, 2.—ExXPRESS PROVISION IN 
INSTRUMENT. 


4339. Liability limited as defined in instrument.] 
—Where it is a term of the trust that each trustee 
shall receive & be answerable only for a moiety, this 
ct. does nat extend the liability.— Dims v. BETTY 
(1821), 6 Madd. 90; 56 EB. R. 1025. 

4340, ——.|—A will, by which certain funds 
were bequeathed to trustees upon certain trusts, 
provided that each trustce should be answerable 
only for losses arising from his own defaults, & 


PART VII. SECT. 4, SUB-SECT. 2. 

r. kffect of immunity clause.] — 
ROBERTSON v. HOWDEN (No. 2) (1892), 
10 N. Zs L. R. 609.—N.Z. 


t. ——-.}—Youne v. JOHNSTONE’S 
TRUSTEES (1841), 3 Dunl. (Ct. of Sess.) 


1020; 16 Fac. Coll. 1060.—SCOT. 
ae poe (ita v. BLAIKIE & 
NDERSON (18686), 


b. ——.}+- BUCHANAN ¥. GLABGOW 
UNIVERSITY, [1909] c. 


TRUSTS AND TRUSTEES. 


not for involuntary acts, or for the acts or defaults 
of his co-trustees or co-trustee, & particularly that 
any trustee who should pay over to his co-trustee, 
or should concur in any act enabling him to receive 
any moneys for the general purposes of the will, 
or for any definite purpose authorised by the 
will, should not be obliged to see to the due applica- 
tion thereof, nor be rendered responsible by express 
notice of misapplication of the moneys; but this 
clause should not restrict the right of any trustee 
to require an account from his co-trustee or to 
make him replace moneys misapplicd. Two 
trustees entrusted the trust fund to a third for 
investment, & he immediately misapplied it :— 
Held: the two trustees were not liable to make 
good the fund. 

It was clearly competent for a testator to define 
the duties of his trustees, & to say that they should 
not incur the ordinary liabilities incident to their 
office ; &, if so, the ct. had no right to invest such 
trustees with a responsibility beyond that which 
testator had thought it right to impdse on them 
(LORD WESTBURY, C.).--WILKINS v. Hoaa (1861), 
Jl L. J. Ch. 41; 5 L. T. 467; 8 Jur. N.S. 25; 
10 W. R. 47, C. A. 

Annotation :—Folld. Pass v. Dundas (1880), 43 L. T. 665. 

4341. Effect of indemnity clause-——Debt due from 
co-trustee—-Trustee not exonerated where debt left 





outstanding.|—-MucKLoW v. FuLLer, No. 4251, 
ante, 
4342. Where trustee charging himself with 


loss-—Suppression of facts.|—An exor. & trustee, 
having adopted a loss which happened through the 
failure of an agent, by suppressing the fact of his 
having allowed the agent to receive the moncy, by 
declaring to his co-trustees the moncy to be in his 
own hands, by taking securities & proving them 
on the agent’s estate, by actually replacing the 
amount by an investment of his own money, & 
by charging himself, in an answer in Chancery, 
with the amount, as received by him; was not 
allowed, afterwards, to throw the loss on the trust 
estate, on the ground that the Indemnity clause 
in the will would have saved him from liability ; 
the ct. holding, that, by his conduct, the sum lost 
was to be deemed not the money of the trust, but 
his own.— ABERCROMBIE v. GORDON (18381), 1 L. J. 
Ch, 35. 

4343. Where no steps taken to secure trust 
fund.|—Dix v. Burrorp, No. 4291, ante. 

44., No exoneration from consequences of 
breach.|—-The trustee indemnity clause does not 
exonerate a trustee from the consequences of a 
breach of trust. 

Until it is provided by the instrument creating 
the trust, that the trustee shall be liable for 
no breach of trust, provided he docs not obtain 
a personal advantage, I shall not consider the 
clause as giving a trustce the right or liberty of 
conniving at a breach of trust (ROMILLY, M.R.).— 
BRUMRIDGE v. BRUMRIDGE (1858), 27 Beav. 5; 54 
E. ht. 2. 

4345. ——— Indemnity against loss by banker— 
Trustee depositing moneys in unauthorised manner. | 
—REHDEN v. WESLEY, No. 4446, post. 

4346. Misapplicatton by one of several 
trustees.|— WILKINS v. Hoaa, No. 4340, ante. 

4347. .|—Testator authorised his two 
trustees & exors., A. & D., to carry on his business, 
giving them full discretion as to its management, 

















L. R. 49; 168. L. T. 421.—SCOT. 

co. ——.}—MILIER’S TRUSTEES 1. 
MILLER ae | 10 Dunl. (Ct. of Sess.) 

5; 20 Sc. Jur. 268.—SCOT. 

d. ——.]}— CLARKE v. CLARKE, [1925] 
S.C. 693.—SCOT, 


Macph. (Ct. of 


8. C. 47; 46 8 
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& pore to employ collectors of debts & account- 
ants. The will contained an indemnity clause that 
each trustee should be answerable only for losses 
arising from his own default, & that any trustce 
who should pay over to his co-trustee, or should 
concur in any act enabling him to receive any 
moneys for the purposes of the will, should not be 
obliged to see to the application thereof, nor 
should such trustee be rendered responsible by an 
express notice of the actual misapplication of the 
same moneys. 

The business was carried on, with the consent 
of the beneficiaries, by one trustee, A. testator’s 
son, & an account was opened at the bank, & a 
letter signed by both exors. & trustees, authorising 
the bank to honour the signature of the one 
trustee, viz. A. the son. Under this authority, 
the trustee, A. drew out, nominally for the busi- 
ness, large sums of money, which he misappro- 
priated to his own purposes :—JIeld: in the 
absence of proof, or gross negligence or personal 
misconduct on the part of the trustce D. he was 
fully protected by the indemnity clause from 
liability in respect of the loss to the estate occa- 
sioned by the defalcations of his co-trustee A.— 
ae v. DUNDAS (1880), 43 L. I’. 665; 29 W. R. 

4348. ——— Trustees acting without care & im- 
partiality.]—'Trustees sold a tenement, the property 
of the trust, to one of seven beneficiaries under the 
trust deed, the price in terms of the contract being 
payable in May, 1874. In Nov. 1874, the pur- 
chaser being unable to pay £12,000 of the price, 
was allowed to retain it on loan. <As security for 
the loan, he conveyed to the trustees three houses, 
including his purchase from the trust, upon each 
of which there were prior incumbrances to an 
amount exceeding two-thirds of the estimated 
value as stated by the borrower. Besides these 
securities the trustees held the personal obligation 
of the borrower & his father-in-law : both of whom 
were engaged in trade. Some of the other benc- 
ficiarics remonstrated in 1874, & again in 1880; 
but the money was allowed to remain on these 
securities until 1884, when the borrower & his 
father-in-law became bkpt., & about £10,000 was 
lost to the trust. The trust deed contained (a) a 
clause empowering the trustees to lend out the 
proceeds & other funds of the trust on ‘ such 
securitics heritable or personal’’ as they might 
think proper; & (6) an immunity clause declaring 
that the trustees should not be liable for ‘‘ omis- 
sions, errors, or neglect of management.’ The 
same law agent acted for the trustees & the 
borrower :—Held: the trustees had not acted 
with perfect impartiality between the  benc- 
ficiarics, nor had they brought to the management 
the same care & diligence which a man of ordinary 
prudence would have exercised in his own con- 
cerns, in these circumstances neither the immunity 
clause nor the authority to lend on personal 
security were sufficient to protect them, & they 
were personally liable to make good the deficiency 
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43501. General rule. }—Where trustees 


) 45. R. N.S. W. 36; 21 
W.N. 11.— AUS. 
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in the trust funds.—KNox v. MACKINNON (1888), 

13 App. Cas. 753, H. L. 

Annotations :—Apld. Rae v. Meek (1889), 14 App. Cas. 558. 
Consd. Wyman v. Paterson, [1900] A. C. 271. 


4349. Peete trust premises were 
damaged by bombs dropped by hostile aircraft. 
I'he premises were insured, but there was a dispute 
as to whether the policy had lapsed by non- 
payment of premiums. The trustee claimed to be 
indemnified for the repairs necessitated by the 
damage :—Held : the trustee had not committed 
a breach of trust so as to lose his right to an 
indemnity.— fe McGaw, McIntyre v. McGaw 
(1919), 64 Sol. Jo. 100, 209. 


SUB-SECT. 3.—RELIEF FOR LIONEST AND REASON- 
ABLE CONDUCT. 
A. In General. 

See Trustee Act, 1925 (c. 19), 61. 

4350. General rule.|—Suppose a trustee, having 
in his hands a considerable sum of money, places 
it out in the funds, which afterwards sink in their 
value; or on a security at the time apparently 
good, which afterwards turns out not to be so, 
for the benefit of the cestui que trust, was there ever 
an instance of the trustee’s being made to answer 
the actual sum so placed out ? I answer, no. If 
there is no mala fides, nothing wilful in the conduct 
of the trustee, the ct. will always favour bin (LORD 
HARDWICKE, C.).—KNIGHT v. PLYMOUTH (JZARL) 
(1747), as reported in 1 Dick. 120; 21 EK. K. 214, 
i ae Oe 
Annotations :—Consd. Rowth v. Howell (1797), 3 Ves. 565. 

Refd. Wren wv. Kirton (1805), 11 Ves. 377; Salway v. 

Salway (1831), 2 Russ. & M. 215. Mentd. Ae Parsons, 


Ex p. Belchicr (1754), Amb. 218 ; The Prima Vera (1808), 
Edw. 23; Raw v. Cutten (1832), 9 Bing. 96. 


4351. No general principles laid down— Each case 
dealt with according to circumstances.|—'lhe 
conduct of trustees ought to be regarded with 
reference to the facts & circumstances existing at 
the time when they had to act & which were known, 
or which ought to have becn known, by them at 
that time. 

By his will testator gave his sens in succession 
an option to purchase his leasehold mill property 
at a valuation, payable by half yearly instalments 
with interest. In addition to giving a bond, the 
son purchasing was to execute a mtge. The sale 
moneys were to be invested upon some of the 
investments authorised by the will & to be disposed 
of as thereby directed. The investment clause 
gave the trustees absolute discretion to invest in 
the securities named therein, or in case either of 
the sons should clect to carry on testator’s busi- 
ness, then upon security of the land, mill, & 
premises whereon the business should be carried 
on. Testator died in 1875. The eldest son 
exercised the option. The mill property was 
valued at £50,000. The trustees & the son agreed 
for payment of this sum by half yearly instalments 
of £2,000. In Mar. 1877, the son executed a mtge. 


438511. No general principles laid 
down—Each case dealt uwitth according 
to circumstances.|—A trustce who has 


omitted to sue for a breach of covenant 4350 ti. ———.]}-—SIMPSON v. JOHN- : 
where there was no evidenco of any = sTON (1901), 2 N. B. Eq. Rep. 333; 22 CO bath pikbeste os yaar i ar 
request having been made tothemtoso C. L. T. 38.—CAN. not entitled as of right to relief under 


sue, or of there being any trust pro- 
perty to which they could havo resorted 
for funds for that pu 
the cestuis que trust desiring them not 
to sue :~-Held: even if the trustecs 
were technically Hable for a breach of 
trust, they having acted honestly & 
reasonably ought fairly to be excused 
under the Trustec Act Amendment 


ose, & certain of 


Act, 1902, 8. 9.—PARTRIDGE v. PRED- . 


J.—VOL. XLIII. 


4850 iii. ———.}-DovrR v. DENNE 
(1902), 22C0.L. T. 204: 30. L. ht. 664 ; 
1 0. W. R. 297.—CAN. 





4350 iv. -]— WRHICHER v. Nae 
TIONAL TRUST Co. (1910), 17 O. W. ht. 
pee O. W.N. 383; 22 0. L. R. 460. 


4350 v. ——.]—Re MCNEILL EstTatE 
(B. C.) (1911), 19 W. L. R. 691.— CAN. 


Trusts Act, 1901, s. 3. The ct. must 
then consider whether the trustce 
ought fairly to be excused for the 
breach looking at all the circumstances. 
—NATIONAL TRUSTEKA, EXECUTORS & 
AGENCY Co. OF AUBTRALASIA, LTD. v. 
GENERAL FINANCE AGENOY & GUARAN 
TEE CO. OF AUSTRALASIA, LTD. (1905), 
21 T. L. R. 522, P. C.—AYS. 
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sect, 3, A. & B. 

of the mill property to secure the £50,000. It being 
necessary that the son should obtain some further 
capital, a limited liability co. was incorporated in 
Mar. 1877. It agreed to buy from the son the 
property comprised in the mtge. at a slight advance 
in price, & the equity of redemption was duly 
assigned to it. The co. having pupeeauenty 
failed, it was sought to fix the trustees wit 
liability, & to establish against them a case of 
wilful default. The default alleged was that the 
did not get from the son the instalments of £2,00 
half yearly as they became due, & also in not com- 
pelling the payment of the instalments by the co. 
as the owners of the equity of redemption by means 
of a foreclosure action or the exercise of their 

ower of sale :—Held: the trustees had done the 

est they could in the embarrassing position in 
which testator himself had placed them; no 
ray Maesae could be made pen their honesty ; 
& they were not liable to make good the loss.— 
Re Hurst, ADDISON v. Topp (1892), 67 L. T. 96; 
8 T. L. R. 528, C. A. 
Annotation :-—Consd. Ie Greenwood, Greenwood v. Firth 

(1911), 105 L. 'T. 509. 

4352. ———.|—-The power to relieve a trus- 
tee from personal liability for a breach of trust 
given by Judicial Trustee Act, 1896 (c. 35), 5. 3, 
is meant to be acted on freely & fairly in the exer- 
cise of judicial discretion, but the court must, 
before exercising the power, be satisfied by suffi- 
cient evidence that the trustee acted reasonably 
as well as honestly. 

No general rules or principles can be laid down 
as those to be acted upon in carrying out the sec- 
tion ; each case depends on its own circumstances. 
—lte TURNER, BARKER v. Ivimey, [1897] 1 Ch. 
586; 66 L. J. Ch. 282; 761. T. 116; 45 W. It. 
495; 13 T. L. R. 249; 41 Sol. Jo. 313. 
Annotations 5 Apia, Re Roberts, Knight v. Roberts (1897)» 

78 L.T. 479; Fe Stuart, Smith v. Stuart, {1897] 2 Ch. 583 ; 

# arker, Ravenshaw v. Barker (1898), 46 W. R. 296. 

istd. Head v. Gould, [1898] 2 Ch. 250. Consd. Re Linsley, 

Cattloy v. West, {1904] 2 Ch. 785. Expld. Ite Mackay, 

Gricssemann v. Carr, [1911] 1 Ch. 300. 

4853. —--— —---.|—Each case must be dealt 
with according to its own circumstances (ROMER, 
J.).-—Re Kay, Mosury v. Kay, [1897] 2 Ch. 518; 
66 L. J. Ch. 759; 46 W. R. 74; 18 T. L. R. 582, 
Annotations :-—Refd, Re Barker, Ravenshaw v. Barker (1808), 

46 W. R. 296; Re De Clifford’s Estate, De Clifford v. 

Quilter, De Cilfford ». Lansdowne, 11900] 2 Ch. 707.5 Be 

Allsop, Whittaker v. Bamford, [1914] 1Ch.1. Mentd. Re 

erty Bartholomew's Hospital v. Cambden, (1914) 

4364. Must act honestly & reasonably—Honestly 
alone insufiicient.|\—He TuRNER, BARKER vv. 
IvimMEY, No. 4352, ante. 

4355. -———.]—Re BARKER, RAVENSHAW Uv. 
BARKER, No. 4058, ante. 

4356. .|—In the case of trustees there 
are certain definite & precise rules of law as to 
what a trustee may or may not do in the execution 
of his trust, & it is no answer for a trustee to say, 
if, for example, he invests the trust property in 
his hands in a security which the law regards as an 
unauthorised security: ‘‘ I honestly believed that 
I was justified in doing that.’’ No honest belief 
will justify him in committing that which is a 
breach of such a rule of law (WARRINGTON, L.J.).— 


4354 i. Afust act honestly & reasonably 
—Honestly alone insufficient.j—Held : 
trustees were not entitled to be relieved 
from personal Mability for their 
breaches of trust tinder Trusts (So 
land) Act, 1921, s. 32 (1), in respect 
that, while they had acted honestly, 
they had not acted reasonably, g 














-— BOOT, 


accordingly, were not fairly entitled to 
be excured, notwithstanding the fact 
that under their management the f. 
value of the trust estate had increased. 

—OLARKE tv. CLARK, (1925) 8. 0. 693. 


e. ht trustee to relief—Trusice 
alltwhne sae for pal devdt.j-— 
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Re Crry EqQuirvrasLs Fine Insurance Co., (1925) 
Ch. 407; 04 L. J. Ch. 445; 183 L. T. 520; 40 
T. L. R. 858; [1925] B. & C. R. 109, ©. A. 
s~—-Refd. Re City of London Insoe. (1925), 41 
T. L. R, 621; He Munton, Munten v. West, fl ga Ch. 
262; Re Windsor Steam Coal Co. (1901), [1928] Ch. 609. 

4357. Presumption of honesty.]—It must be pre- 
sumed that persons mrp Ebes a trust fund are 
dealing with it honestly (Pace Woop, V.-O.).— 
TAYLAR v. MILLINGTON (1858), 4 Jur. N. S. 204. 

4358. Breach not excused in advance.]—The 
point made is that, inasmuch as the ct. has autho- 
rity to excuse a trustee from liability for a breach 
of trust committed, or, in other words, to bind the 
beneficiaries to accept what was done as if it were 
no breach of trust at all, therefore the ct. must 
have power to exercise that mp en by anticipa- 
tion, & to excuse a trustee from liability for a 
breach of trust contemplated. I am not con- 
vinced. The statutory pone though not a 
good example of clear careful legislation, has 
undoubtedly proved useful; but to extend it as 
proposed by implication, & to say that the ct. 
can sanction any dealing with trust property, 
however discordant from the trusts declared, pro- 
vided only it be honest, whatever that may mean, 
& reasonable, would be a subversion of principal.—~ 
(KEKEWICH, J.).—He TOLLEMACHE, [1903] 1 Ch. 
457; sub nom. Re T. (DECEASED), 72 L. J. Ch. 225 ; 
88 L. T. 13; 51 W. R. 568; 47 Sol. Jo. 254; affd., 
{[1903] 1 Ch. 955; 72 L. J. Ch. 6389; 88 L. T. 670; 
51 W. R. 597, C. A. 

4359. Right of trustee to relief—Time for ap- 
plication.|—He Stuart, SyutH te. Stuart, No, 4364, 

ost. 

e 60. ——- No attempt to rectify breach.|—F., 
being entitled to the whole of his deceased wife’s 
proportion of a fund of which applts. became 
trustees, assigned the same to resps. Under the 
erroneous advice of their solrs., in accordance with 
an Act which was not passed till after the wife’s 
death, applts. paid two-thirds of the fund to the 
wife’s children & one-third into ct. under the Act 
for relief of trustees without question by resps., 
who accepted applts.’ statements as to their rights 
without verification. 

In a suit by resps. to recover the said two- 
thirds :—Held: (1) the payment thereof to the 
children was a breach of trust, & it was no defence 
that it had been made upon erroneous advice of 
the solrs.; (2) resps. having accepted & acted 
upon applts.’ statement as to their rights was no 
evidence of acquiescence; (3) although apps 
had acted honestly & reasonably, they had shown 
no title to be excused. They had made no attempt 
to replace the fund in whole or in part nor ex- 
plained the reason for their abstention. They were 
not gratuitous trustees, & could not throw upon 
resps., who were not in fault, the loss of a fund which 
they had misapplied in the course of their business. 
—NATIONAL T RvST EES Co. OF AUSTRALASIA Uv. 
GENERAL FINANCE Co. OF AUSTRALASIA, [1905] 
A. ©. 378; 74L. J. P. C. 73; 92 L. T. 736; 54 
W.R.1; 21 T. L. R. 622, P. C. 
Annotations :—As to (3) GConsd. Davia v. Hutchings, [1907] 


1Ch. 356. Apld. Re Allsop, Whittaker v. Bamford, [1914 
1 Ch. 1. Dist. Re Claridge’s Patent Asphalte Co., Ho2i 


1 Ch, 543. 
Liability keg art is not neces- 


4361. 
sary for the ct. to decide that the trustee is under 


EMPSTER (1918), 20 W. A. 
AUB. 





COTTON 0. 


L. R. 14.—. 
./McoDonaLp wv. Trusts & 
ee Co. (1910), 10 OG. W. R. 





gE. -—~—.)-——- GuaHun v. Norman & 
Gusnow (1852), 3 Nad. L. R. 252.— 
NFLD. 
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any personal liability. It is enough, that in the 
opinion of the ct. he may be under some personal 
liability (PARKER, J.).— He MACKAY, GRIESSEMANN 
: aaah 1 Ch. 300; 80 L. J. Ch. 237; 103 


airs sidr i :—Refd. Re Allsop, Whittaker v. Bamford, (1914] 


4362. —— Retaining part of trust estate.|] — 
Re CLARK, CLARK v. MOORE & MooRES (CHEMISTS), 
Lap. (1920), 150 L. T. Jo. 94. 


B. What Conduct Honest and Iteasonable. 

See Trustee Act, 1925 (c. 19), s. 61. 

4863. Reasonable—Prudent man in ordinary 
course of business.|——In considering whether trus- 
tees who are morally innocent are liable for a 
breach of trust, it does not follow that, because an 
act is usually done among persons carrying on a 
certain business, it is therefore such an act as a 

rudent man would do in the ordinary course of 

usiness, so as to absolve a trustee from liability 
for a breach of trust ensuing from such act.— 
BULLOCK v. BunLLock (1886), 56 L. J. Ch. 221; 
55 L. T. 7038; 3 T. L. R. 131. 

64. ——— As ordinary man of business in own 
affairs.]|—(1) A summons for administration having 
been taken out by beneficiaries under a will against 
the trustees, in answer to an inquiry the master 
had certified that the trust estate had suffered 
a loss owing to improper investments for which 
the trustees were liable. No application was made 
to vary the certificate, but, upon the case coming 
on on further consideration, the trustees claimed 
relief under Judicial Trustees Act, 1896 (c. 35), 8. 3. 
The inquiry was directed & the certificate made 
before the passing of the Act :—Held: under the 
circumstances the application for relief was not 
too late, & the ct. would hear evidence as to whether 
the trustees had ‘ acted honestly & reasonably, 
& ought to be excused.”’ 

(2) The onus is on a trustee who applies under 
Judicial Trustees Act, 1896 (c. 35), s. 8, to be 
relieved from the consequences of a breach of 
trust, to prove that he acted honestly & reason- 
ably ; & where the breach of trust consists in 
investing the trust funds upon sufficient securi- 
ties, primd facie the requirements of Trustee Act, 
1888 (c. 59), s. 4, & Trustee Act, 1893 (c. 53), s. 8, 
constitute a standard by which reasonable conduct 
is to be judged, although non-compliance with 
those requirements is not necessarily a fatal 
obstacle to an application for relief; it is also a 
matter for consideration whether the trustee would 
have acted in the same way if he had been lending 
money of his own. 

(3) A trustee (a) acted on a valuation which 
stated merely the amount for which the property 
was a good security without stating the value of 
the property, & (b) advanced more than two- 
thirds of the value stated in the valuation. In 
each case the valuer was employed by a solr. who 
acted for the mtgor. also, & the trustee did not 
allege that he reasonably believed the valuer to 
be employed independently of any owner of the 

roperty :—Held: he was not entitled to relief.— 
SruarrT, Smity v. Stuart, [1897] 2 Ch. 583 
66 L. J. Ch. 780; 77 L. T. 128; 46 W. R. 41 
41 Sol. Jo. 714. 


Annotations :—As to (2) Refd. Re Barker, Ravenshaw v. 
Barker (1898), 46 W. R. 296 ; Ite Solomon, Nore v. Moyer, 
11912) 1 Ch. 261. 


4365. ——-_- —-—.|—_I am not prepared to say 
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of business in own affairs.}—The test of 


reasonableness relieving trustoes from 
the consequences of technical breaches 
of trust is that exhibited by the ordl- 
nary business inan, or the man of 
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hat a trustee has acted honestly & reasonably 
& ought fairly to be excused as a trustee merely 
on the ground that he hag acted in exactly the 
same way with respect to his own money. The 
fact that he has acted with equal foolishness in 
both cases will not justify relief under this statute 
(FARWELL, J.).—Jte De Cuirrorp’s (LORD) 
EstaTeE, DE CLIFFORD (LORD) v. QUILTER, DE 
CLIFFORD (LORD) v. LANSDOWNE (MaReQuis), [1900] 
2 Ch. 707; 69 L. J. Ch. 828; 83 L. T. 160; 16 
T. L. R. 547; 44 Sol. Jo. 689. 

Annotation :—Mentd. London Bridge Buildings Co. v. 

Thomson (1903), 89 L. T. 50. 

4366. ------ -|—The trustee of a will was 
directed to invest the trust funds “in his own 
name or under his legal control ”’ in, amongst other 
modes of investment, freehold, copyhold, leasehold, 
or chattel real securities. Lle invested a sum of 
£2,000, part of the trust funds, on a contributory 
mtge. of certain leasehold flats held under under- 
leases at substantial rents. The security was 
introduced by a surveyor to the trustee’s solr., 
who recommended it to the trustec & suggested 
the same surveyor as a suitable person to value 
the property on the trustee’s behalf. The trustee 
appointed the surveyor & it was arranged that he 
should be paid a fee only in the event of the mtge. 
going through. The surveyor made his report, 
from which it appeared that the property was of a 
speculative character, but the surveyor neverthe- 
less advised that it formed a good security for the 
sum proposed to be advanced by the trustee & his 
co-mtgee. The trustec, relying on the advice of 
his solr. & on the report, advanced the £2,000. 
The mtgor. subsequently became insolvent, & the 
trustce & his co-mtgee. were compelled to sell the 
property under their power of sale, with the result 
that the greater part of the £2,000 advanced by 
the trustce was lost. In an action against the 
trustee for breach of trust :-—[eld : the investment 
was improper & a breach of trust ; in making it 
the trustee, although he had acted honestly, had 
not acted ‘‘ reasonably,’”’ & he was therefore not 
entitled to be relieved or excused from personal 
liability under Judicial Trustees Act, 1896 (c. 35), 
8. 3 





He has not acted as he or any other ordinary 
man of business would have acted in his own 
affairs if he had been seeking, not a speculative 
investment, but a secure investment for his 
money (WARRINGTON, J.).—Re Dive, DIVE v. 
RoEBUCK, [1909] 1 Ch. 328; 78 L. J. Ch. 248 ; 
100 L. T. 190. 

4367. Without negligence—Failure to in- 
quire.|—Clearly it was the duty of a trustee to see 
that money when received by the solr. went into 
the proper account of the trustees... . The only 
statement of the trustce as to any step he took to 
ascertain what had become of the money was... 
thatthe money wasatthe bank. Thatisall. What 
bank was not specified, nor did, apparently, the 
trustee inquire... . The trustee nover looked 
at his pass book nor made any inquiries at the 
bank & a whole year passed... & no inquiry 
whatever was made ... & no step was taken by 
him to see what had become of this money, where 
it was, or whether it was safe. 

The negligence, the breach of trust, was per- 
fectly inexcusable. Under thes> circumstances I 
cannot say, within the words of sect. 3 of Judicial 
Trustees Act, 1896 (c. 35), that the trustee had 
acted reasonably or ought fairly to be excused for 





ordinary sense, knowledge, & prudence 
in the conduct of his own affairs.— 
SmrrH v. Mason (19010, 1 0. L. R 
504; 210. L. T, 260.—CAN 
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the breach of trust, & 1 do not sce how I can relieve 
him from the person liability, I must hold him 
liable ; but refuse to order interest to be paid by 
the trustee (RoMER, J.).—WyYNNE v. TEMPEST 
(1897), 13 T. L. R. 360. 

4368, —— -|—Defts., who were 
trustees, upon the distribution of their trust fund 
paid the share of a beneficiary to their solr. in 
reliance upon his statement that he was the assignee 
of the share & without calling upon him to prove 
his title. The share had been assigned to him by 
deed which recited the creation of a prior charge 
on the share, & assigned the share expressl 
subject to the charge. The solr. had acted for plté. 
upon the transfer to her of this charge, but no 
notice of the charge or transfer had ever been given 
to the trustees. In an action for an account & 
payment of what was duc under the charge :— 
Held: (1) defts. were liable, on the ground that 
the assignment of the share necessarily set them 
upon inquiry as to the title of the alleged assignee, 
& if they had done their duty & properly investi- 
gated his title they would have been affected with 
notice of pltf.’s charge, &, having failed in their 
duty, they could not shelter themselves behind the 
fraud of their solr.; (2) defts. were not entitled 
to relief under the Judicial Trustees Act, 1896 
(c. 35), 8. 3 (1), the sect. not having been intended 
to apply to a case of this kind. 

If a trustee has, without any default of his 
own, employed a defaulting agent, whom he be- 
lieved to be a competent man, to do certain work 
&, whether competent or not, the agent turns 
out to be fraudulent & gets the trustee into a 
scrape, the trustec cannot shelter himself behind 
that (IKEKEWICH, J.).—Davis v. LLUTCHINGS, 
[1907] 1 Ch. 356; 76 L. J. Ch. 272; 96 L. T. 293. 
Annotations :-—-As to (2) Dbtd. Ie Allsop, Whittaker v. Bam- 

ford, [1914] 1 Ch. 1. Tho decision upon the facts of 

Davis v. Hutchings, may have been right, but the general 

principles thus laid down cannot, I think, be supported 

(COZENS-HARDY, M.R.). 

4369. — Carelessness or supineness.|]— 
The concluding words of Trustee Act, 1893 (c. 53), 
s. 21 (2), involve the exercise of active discretion on 
the part of the trustee allowing time for payment 
& not the mere passive attitude of leaving matters 
alone. Loss which has ariscn from carelessness or 
supineness of the trustee is altogether outside the 
sub-sect. 

A beneficiary gave ecxors. a reccipt for a share of 
estate ‘‘as shown by the cxors.’ books” & 
accounts :—Held: the receipt was not a release 
to them in respect of the balance of debts due to 
the testator’s estate then remaining uncollected, 
in the circumstances, the trustees, having allowed 
the matter of calling in the debts to drift for six 
years, had not acted reasonably & were not entitled 
to be relieved under Judicial Trustees Act, 1896 
(c. 85), 8. 3.—He GREENWOOD, GREENWOOD v. 
SIRTH (1911), 105 L. T. 509. 

4370. ——— Wrong construction of will—Acting 
under legal advice.|—A testatrix who died in 1887 
bequeathed her residuary personal estate to 
trustees upon trust to pay the income in equal 
third parts to her two nephews & her niece during 
their respective lives & subject thereto to hold the 
capital & income of the whole in trust for the 
children of her nephews & nicce who might be 














43711. Unauthorised investment. | 
—STEVENSON v. BRAND, [1917] N. Z. 
L. R. 902.—N.Z. 

h. Leaving gn deposit money deposited 
by deceased with private bankers.J— 





TrRosT v. CooK (1920), 48 O. L. R. 278; 
aa L. ht. 305; 19 O. V ‘ 


k. Acting under legal advice.}—Whero 
loss has been occasioned to a trust 
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living at the time of the failure of the trust there- 
inbefore contained. Upon the death in 1896 of 
one of the nephews leaving a widow & children, 
the trustees acting upon the erroneous advice of 
their solr. as to the effect of the will, paid the 
income of deceased nephew’s share to his widow 
for the maintenance of his children. In 1910 it 
was declared by the ct. that the period of distribu- 
tion was at the death of the survivor of testatrix’s 
nephews & niece, that there was an implied trust 
for accumulation of the income until the period 
of distribution, but that under the Thellusson Act 
that trust came to an end in 1908, twenty-one 
years from the death of testatrix :—Held: the 
application of Judical Trustees Act, 1896 (c. 35), 
s. 3, was not confined to cases where the breach 
of trust arose from some exccutive or adminis- 
trative blunder, but might extend to cases where 
money was paid to a person not entitled according 
to the true construction of the instrument; in 
this case the trustees could not be said to have 
acted ‘‘ unreasonably ’? merely because they had, 
under legal advice, taken a wrong view of the 
construction of the will, &, there being no question 
as to their having acted ‘“ honestly,’”’ they ‘* ought 
fairly to be excused for the breach of trust,’ & 
were entitled under sect. 3, to be relieved from 
personal liability for the same.—He ALLSOP, 
WHITTAKER v. BAMFORD, [1914] 1 Ch. 1; 83 L. J. 
Ch. 42; 109 L. T. 641; 30 T. L. RR. 183 58 Sol. 
Jo. 9, C. A. 

Annotation :—Apld. Re Claridge’s Patent Asphalte Co., 

(1921) 1 Ch. 543. 

4371. ——— Unauthorised  investment.] — Le 
STUART, SMITIT v. STUART, No. 4364, ante. 

4372. ~——.]—Jte DivE, DIivE v. ROEBUCK, 
No. 4368, ante. 

4373. —--- Reasonably as trustees.] — Testator 
by his will gave his real & personal estate to his 
exors. & trustees upon trust to maintain the same 
in the like mode of investment as at his death until 
one of his sons should attain the age of twenty-four. 
The estate comprised a debt of £166 due upon a 
promissory note payable upon demand; the 
exors., believing debtor to be a man of good 
credit, neither called in, nor applied to the ct. 
for directions as to this debt; debtor died in- 
solvent eighteen months aftcr testator, & the 
estate suffered a loss :-—Held: having regard to 
the terms of the will & the amount of the debt, 
the exors. might reasonably have thought they 
were not bound cither to call in the debt or to 
apply for directions, &, under the circumstances, 
having acted honestly & reasonably, they ought 
to be relieved under Judicial Trustees Act, 1896 
(c. 35), 8. 3, from their breach of trust & from 
personal liability for the same. 

‘“ Reasonably’? must mean reasonably as 
trustees (Cuirry, L.J.).—Re GRINDEY, CLEWS v. 
GRINDEY, [1898] 2 Ch. 593; 67 L. J. Ch. 624; 79 
L. T. 105; 47 W. R. 53; 14'T. L. R. 555, C. A. 
Annotations :—Consd. Ite Mackay, Griessomann v. Carr, 

{1911]1 Ch. 300. Refd. Z?e Allsop, Whittaker v. Bamford, 

{1914} 1 Ch. 1. 

4374, —-~ Mistake as to power of sale.|— 
Trustees of a settlement, erroncously assuming 
that they had a power of sale, sold the leaseholds 
comprised in the settlement, & thereby diminished 
the income of pltf., who, as tenant for life of a 
moiety, was entitled to the rents & profits i 
specie, though the sale would have been a proper 





estate by a trustee acting bond fide 
on the advice of a solr. in a matter 
within the scope of a solr.’s business the 
trustee may be relieved from Iiability 
under Trustee Act Amendment Act, 


V.N. 103.— 
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one had the trustees in fact possessed a power of 
sale. An action having been brought by piltf. 
against the trustees to make them Hable for the 
diminution of income :—Held: as, on the evidence, 
the trustee had acted honestly & reasonably, they 
were entitled under Judicial Trustees Act, 1896 
(c. 35), 8. 3, to be relieved from personal liability 
in respect of the breach of trust.—PHERRINS v. 
BELLAMY, [1899] 1 Ch. 797; 68 L. J. Ch. 397; 80 
lL. T. 478; 47 W. R. 417; 43 Sol. Jo. 437, C. A. 

4375. Money left in hands of solicitor.]— 
Trustees held liable for breaches of trust in leaving 
money in the hands of a solr. who made away with 
it, & the Ct. refused to grant them relief under 
Judicial Trustees Act, 1896 (c. 35), s. 3, on the 
ground that, though they had acted honestly, 
they had not acted reasonably.—W4OITIAMS  v. 
Byron (1901), 18 T. I. R. 172. 

4376. |—A lady who succeeded to 
the office of trustee on the death of her husband, & 
lived at a distance from London, employed the 
solrs. to the trust, as her agents, to do the business 
for her. The solrs. had the custody of the 
cheque book, & drew cheques when required, 
which they sent to the lady to sign with a letter of 
instructions. A clerk to the solrs., who was well 
known to the lady, obtained her signature to 
cheques to the amount of £129 upon a forged 
letter of instructions purporting to come from the 
solrs., requesting her to sign them, & to initial the 
alteration in two of the cheques from “ order ”’ 
to “ bearer.’”? The clerk cashed the cheques & 
absconded :-—leld : under all the circumstances, 
the lady had not acted otherwise than reasonably, 
& could not be held Hable to make good the loss 
to the estate.—e Situ, Smiru v. THOMPSON, 
Smrrir v. Smivrir (1902), 71 L. J. Ch. 411; 86 
L. T. 401; 18 T. 1. BR. 482; 46 Sol. Jo. 358, 

4377. —- - Employment of agent.J|—DAvIis v. 
llurciaNnas, No. 4368, ante. 

4378. - -— Exercise of active discretion neces- 
sary.|—Re GREENWOOD, GREENWOOD v. FrRTn, 
No. 4869, avle. 

4379. Payment of income to mortgagor — 
After notice to trustees.|—P., who was entitled to 
a life interest in the income of certain stocks & 
other personal estate vested in the trustees of a 
settlement, assigned all his interest under the 
settlement to pltf. by way of mtge. to secure a 
principal sum & interest. Shortly afterwards plitf. 
gave to the trustees the ordinary notice of the 
mtge., but did not require them to pay the income 
to himself, & they paid it to P. for about a year & 
a half, when pltf. brought an action against P. 
& the trustees claiming foreclosure of the mtge. 
& personal payment by the trustees of the income 
as from the date of the notice :—Held: (1) the 
giving of the notice was not equivalent to taking 
possession of the mtged. property, but had no 
further effect in depriving the mtgor. of the receipt 
of income than notice of a similar mtge. of real 
estate, & the claim against the trustees failed ; 
(2) if the decision was wrong, the case was one in 
which the ct. would grant relief to the trustees 
under Judicial Trustees Act, 1896 (c. 35), 8s. 3, 
& it was not necessary to plead the Act as a defence. 
—Re PAWSON’S SETTLEMENT, ILIGGINS v. PAWSON, 
[1917] 1 Ch. 541; 86 L. J. Ch. 380; 116 L. T. 
559; 33 T. 1. R. 233. 

4380. Negligence in supervision of co-trustee.|— 
The negligence of a trustee in not looking after his 

















1902, 8.9. Where, howevor, the state- 
ment of the solr. rolates to matters out- 48. R. N.S. 

side the scope of a solr.’s business the W. N. 156.—AUS. 
trustee should check tho solr.’s astate- 
ment & refrains from doing so at his 


own risk.—McCMAHON v. CoorEr (1904), 
W. 433; 2 gs. W 


]. —---.]- -It is no answer to a 
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co-trustee did not amount to a fraudulent breach 

of trust.— Re Smiru, HANpDs v. ANDREWS, [1893] 

2Ch.1; 62 L. J. Ch. 386; 68 L. T. 837; 57 J. P. 

516; 41 W. R. 289; 9 'T. L. R. 238; 37 Sol. Jo. 

247; 2 R. 360, C. A. 

Annotations :—Reld. Jie Berwick, Berwick v. Lane (1899), 
81 L. T. 722; Church’s Trustee v. Hibbard, [1902] 2 Ch. 
784; Re Edgcome, Ez p. Kdgcomo, {1902} 2 K. B. 403 ; 
Re Bourne, Davey v. Bourne, [1906] 1 Ch. 697. 


4381. Action left to co-trustees.}— A 
trustee who does nothing, accepts without inquiry 
what is said by his co-trustce, & is satisfied with 
any explanation given by him, does not act 
‘‘honestly ”’ within the meaning of Judicial 
Trustees Act, 1896 (c. 35), s. 3.- -Re Seconp Kast 
Dunwich 7457 STARR-BOWKETY BUILDING 
SocreTy (1899), 68 L. J. Ch. 196; sub nom. Ee 
SECOND East DuLWICH 745711 STARR BOWKETY 
BuiLp1InG Socirery, MIALL v. PEarcE, 79 L. T. 
726; 47 W. R. 408; 43 Sol. Jo. 206. 

4382. Burden of proof——On trustee seeking relief. | 
—Re STUART, SMITH v. STUART, No. 4364, ante. 





C. Application to Personal Representatives. 


See Executons, Vol. XXIV., pp. 674, 675, Nos. 
6999-7006. 


D. Investment of Trust Funds on Morlgage. 


See MorrTaaGce, Vol. XXXV., pp. 285-296, 
Nos. 382-482. 


E. Pleading. 

See Trustee Act, 1925 (c. 19), s. 61. 

4383. Act need not be specially pleaded.|— 
SINGLEHURST v. TapscoTT S.S. Co., Lrp. (No. 2) 
(1899), 43 Sol. Jo. 717, C. A. 

4384. }— Re  Pawson’s 
IliagGins v. Pawson, No. 4379, ante. 


SETTLEMENT, 





SuB-sEcT. 4.—ERROR OF JUDGMENT. 

4385. Right to rellef.|—Exors. who were directed 
by the will to call in testator’s personal estate with 
all convenient speed, continued his trade for some 
years after his death, & ullimately a considerable 
loss was sustained. But the ct. refused to charge 
them with the loss, as they had acted bond fide, 
& according to the best of their judgment.— 

JARRETT »v. NOBLE (1834), 6 Sim. 504; 3.1. J. Ch. 

159; 58 FB. RB. 683. 

Annotation :—Refd. Bullock v. Wheatley (18 £4), 1 Coll. 130. 
4386. ——.|—SELBY v. Bowin, No. 4215, ante. 
4387. .|—Testator, who died in 1872, had 

by his will bequeathed a legacy of £1,000 in trust 

for G., & by a codicil, which recited that he 
desired his widow after his death to enter into the 
business then carried on by him in partnership 
with D., & that the bulk of his property was 
invested as capital in the business, the testator 
had empowered his trustees to invest or continue 
invested, moneys in their hands as trustees, in 
the business, or any other business in which they, 
in their uncontrolled discretion, might think fit, 
without being liable for loss. D. & J. were 
appointed executors & trustees. The widow 
entered into partnership with D. in the business 
for ten years from Jan. 1, 1873. The £1,000 was 
left in the business during & aftcr the term of ten 
years. In June, 1883, the widow having then left 
the business, D. filed a petition for liquidation 
of his affairs, & a composition of 10s. in the pound 





charge of breach of trust that tho 
trustee acted under competent legal 
advice.—SUBRAMANIAN CHETTIAR Uv. 
RAJESWARA Dora (#909), 1. L. R 
32 Mad. 490.—IND. 


1 N. 
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was agreed to, payable by three instalments, on 

Jan. 2, 1884, Apr. 2, 1884, & Oct. 2, 1884. Only 

one instalment was received by the trustee J., 

& if was not invested, but placed on deposit at 

a bank. No pressure was made for payment of 

the unpaid instalments. G., having come of age, 

brought an action against the trustee J. & others 
seeking relief on the ground of breaches of trust :— 

Held : as regards J., (1) the not calling in the £1,000 

on the widow’s retirement from the partnership 

was not a breach of trust, but, on the true construc- 
tion of the codicil, the power was not restricted to 
lending to any particular partners in the business ; 

(2) the not calling in or pressing for payment of the 

two instalments unpaid was not a breach of trust, 

the trustee, J., not having been guilty of negligence, 
but having acted honestly in the belief that pressure 
would not have resulted in benefit to the estate, 

& with a reasonable ground for acting as he did ; 

(3) having regard to the fact that the loss of income, 

if any, through non-investment of the first instal- 

ment was very small, coupled with the probability, 
then existing, of another instalment being shortly 
received, when both might be invested together, 
it would be going too far to make an order on the 
head against the trustee J., who acted on his 
solr.’s advice in placing the money on deposit 
at a bank instead of investing it.—Re Ear, 

JOHNSON v. DAVIES (1890), 39 W. R. 107. 

4388. .]|—Re Hurst, ADDISON v. Torr, No. 
4351, ante. 

4389. -|—While I agree that trustecs ought 
not to be visited with personal loss on account of 
mere errors in judgment which fall short of 
negligence or unreasonableness, it is on the other 
hand essential to recollect that mere bona fides 
is not the test & that it is no answer in the mouth 
of a trustee who has embarked in idle litigation 
to say that he honestly believed what his solr. told 
him, if his solr. has been wrongheaded & perverse 
(BowEN, L.J.).—Re BEDDOR, DOWNES v. COTTAM, 
[1893] 1 Ch. 547; 62 L. J. Ch. 233; 68 L. T. 505 ; 
41 W. R. 177; 87 Sol. Jo. 99; 2 R. 228, C. A. 
Annotations :—Consd. Re England’s Settlmt. Trusts, Dobb v. 

England, [1918] 1 Ch. 24. Refd. Jt?e Jones, Christmas v. 

Jones (1897), 45 W. R. 598; In the Estate of Plant, Wild 

v. Plant, [1926] P. 139; Thomas v. Jones, {1928} P. 162. 

4390. .]|—-There is no rule that trustees 
commit a breach of trust if they retain authorised 
securities in a falling market when they honestly 
believe that that is the best course for all parties ; 
nor that they must be held liable for so doing 
unless they prove absolutely that no proceedings 
on their part could have been effectual to recover 
the funds. The question is what was best to be 
done at the time, & they must show that they had 
reasonable grounds for their inaction.—Re CHAP- 
MAN, COCKS v. CHAPMAN, [1896] 2 Ch. 763; 65 
L. J. Ch. 892; 75 L. T. 196; 45 W. R. 673; 12 
T. L. R. 625; 40 Sol. Jo. 715, C. A. 

Annotations :—Consd. Jackson v. Dickinson, [1903] 1 Ch. 
947, Refd. Ie Roberts, Knight v. Roberts (1897), 76 
Il. T. 479; Rawsthorne v. Rowley (1907), 78 L. J. Ch. 
235,n.; Shaw v. Cates, [1909] 1 Ch. 389. 


4391. .|—Re Kenstt, [1908] W. N. 235. 














SuUB-sECT. 5.—CONCURRENCE OR ACQUIESCENCE 
OF BENEFICIARIES. 
A. In General. 
4392. How far trustee relieved of Mability.]/— 
TRAFFORD v. Borum, No. 4535, post. 


TRUSTS AND TRUSTEES. 





4393. -| —~ Trustees cpa) money on 
personal security is not of itself suc ss neglect, 
as to amount to a breach of trust & sie atee & 
afterwards his assignee having acquiesced in such 
loan a bill to charge the trustees was dismissed.— 
HARDEN v. Parsons (1758), 1 Eden, 145; 28 
BE. R. 639. 

Annotation :—N.F. Walker v. Symonds (1818), 8 Swan. 1. 


4394. -|—Cestut que trust concurring or 
acquiescing in a breach of trust not entitled to 
relief.—WALKER v. SYMONDS (1818), 3 Swan. 1; 
86 E. R. 751, L. C. 


Annotations :——Consd. Burrows v. Walls (1855), 5 De G. M. 
& G. 238. Apld. Cc orth v. Chambers, [1896] 1 Ch. 
685; Fletcher v. Collis, [1905) 2 Ch. 24. Refd. Re Tratt, 
Ex p. James (1853), eG. M. & G. 493; Lloyd v. 
Attwood (1859), 3 De G. & J. 614; Farrant v. ‘Blanchford 
J. & Sm. 107; Re Brogden. Billing v. 
88 Ch. D. 546. Mentd. Tarleton vw. 
Y. Cc. Ex. 333; Munch v. Cockerell 
v. Knott (1841), 4 Beav. 179; 

Shipton »v. Hare, 619; Thompson v. 


Finch (1856), 22 Beav. 316; Jondon General Omnibus 


Co. v. Holloway, [1912] 2 K. B, 72 

4395. .]}—(1) Inquiry refused as to con- 
currence of cestui que trust, where it was not 
alleged by the answer, & was unsatisfactorily 
proved by the evidence. 

(2) 1f one party, having a partial] interest in the 
trust fund, induces the trustee to depart from 
the direction of the trust for his own benefit, 
& enjoys that benefit, he shall not be permitted, 
personally, to enjoy the benefit of the trust, 
whilst the trustees are subjected to a serious 
liability which he has brought upon them. What 
the ct. does, in such a case, is to lay hold of the 
partial interest to which that person is entitled, 
& apply it, so far as it will extend, in exoneration 
of the trustees, who, by his request & desire or 
acquiescence, or by any other mode of concurrence, 
have been induced to do the improper act (LORD 
LANGDALE, M.R.).—LINCOLN v. Wriant (1841), 
4 Beav. 427; 49 HK. R. 404. 


Annotations :—As to (2) Consd. Chillingworth v. Chambers, 
ee 1 arn ee Generally, Mentd. Stiles v. Guy (1849), 
ac. , 


4396. .|—KEarly in 1818 cestui que trust, 
with power of directing the variation of the trust 
securities, requested B., who was one of his trustees, 
to sell out trust stock then standing in the 5 per 
cents., & invest it in the 3 per cents. In Apr. of 
the same year the trustees, B. & H., sold out the 
stock by power of attorney, & soon afterwards H., 
at the request of B., joined in a cheque on the 
bankers who acted in the sale, requesting them to 
pay the amount to themselves or bearer. In 
the letter of B. requesting H. to sign the cheque 
he stated, as a reason for expedition, that the 
money was to be paid on Thursday to the gentle- 
man to whom it wasengaged. B. afterwards applied 
the money to his own use. On a bill filed in 
1838 by the cestui que trust to compel H. to replace 
the money :—Held: H. was primé facie liable ; 
for neither of the trustees contemplated an invest- 
ment pursuant to the direction of pltf.; & even 
if H. had so contemplated, the course taken by 
him was not required by necessity or convenience. 
But, inasmuch as it was proved that pltf. knew 
before 1820 that the stock had been sold out, 
& that he, in several subsequent successive years, 
received accounts from B., who was his agent 
& also his debtor, in which were contained 
entries for interest on stock orp ne clearly to 
be the fund in question, which entries were irregular 
in amount & dates; & inasmuch as, notwithstand- 
ing these circumstances, no communication on the 
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4392 i. How far trustee relieved of liability. }—SMITH v. SMITH (1876), 23 Gr. 114.—CAN. 
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subject appeared to have been made from pltf. to 
H., who was his brother-in-law, from Apr. 1818, to 
Nov. 1837, which was shortly previous to B.’s 
bkpcy., the ct. directed inquiries to be made with 
a view to ascertain whether & when first pitf. had 
notice of the breach of trust.—BROADHURST v. 
aa (1841), 1 Y. & C. Ch. Cas. 16; 62 E. R. 
7 


4397. 


4440, goes 

4398. .|—Exors. had a balance in that 
character with bankers who, with the exors.’ 
consent, invested part of it on securities not of a 

roper description for an investment by exors. 

he bankers made no inquiry as to the power of 
the exors. to make the investment, but if they had 
made the inquiry all the information which they 
would probably have been able to obtain, would 
have shown that the exors. were residuary legatees, 
é that the balance was a part of the clear residue. 
The fact, however, was, that the investment was 
a breach of trust, there being a codicil which the 
exors. had kept back but afterwards proved, con- 
stituting them trustees only :—Held: on the 
bankers becoming bkpt. they had not so par- 
ticipated in the breach of trust as to entitle the 
cestuis que trust to prove against their separate 
estates. 

The trust seems to me to have been, for all 
material circumstances, one for the benefit of 
three persons, of whom two are proved to have 
concurred in the transaction, & the other must 
be presumed to have concurred in it (TURNER, 
L.J.).—Re BIDDULPH, Hx p. BARNEWALL, DE 
FRONT’S EXECUTORS’ CASE (1855), 6 De G. M. & G. 
801; 43 KH. R. 1444, L. JJ. 

4399. ——-.]—By a marriage settlement it was 
declared that a sum of money, then in the hands 
of the lady’s brother, should be held by the three 
trustees, one of them being the brother, upon 
trust, at the request in writing of the lady, to pay 
to her the whole or any part absolutely; & until 
such request, upon trust, when & as same should 
come into their hands, to invest same, & pay the 
interest to the wife for life, for her scparate use, 
é& after her decease as she should by will appoint, 
& in default of appointment to the husband. The 
money was allowed to remain for thirteen years in 
the hands of the brother, who paid the interest 
to the husband, & also paid him part of the 
principal, with the knowledge of the wife. Upon 
the death of the husband, the wife filed a bill 
against the three trustees to compel them to replace 
the balance of the funds. The brother had become 
insolvent :—-Held;: the trustees were guilty of a 
breach of trust; but the wife was debarred by 
acquiescence, from claiming as against the two 
trustees, who had neglected to call in the money.— 
JONES v. Hiaains (1866), L. R. 2 Eq. 538; 365 
L. J. Ch. 408; 141. T. 126; 14 W. R. 448. 

4400. -|—Testator died in 1810 in India, 
having bequeathed his English property to two 
infants, whom he acknowledged as his natural 
children; & having appointed his nephew, J)., to 
be their guardian. Part of his property consisted 
of a ond: dated in 1810, in which he was obligee, 
the obligor being seised of real estate in Ireland. 
In 1811 D. obtained possession of the bond 
from testator’s exor.; but he did not register it, 
nor did he, as it was stated & admitted on 
demurrer, ever take any steps towards realising 


4408 i. Long acquiescence. )}— 
In considering the dealings betweon a 
trustee & his cestut que trust, the length 
of time {in which the acta of the former 
have been acquiesced in, with the 





-|—FARRAR v. BARRACLOUGH, No. 
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knowledge of the latter, is to be taken 
into account in favour of the trustee.— 
ENNA’S Estate, Ex p. BUBTEED 
(1861), 6 L. T. 241 


4404i.—— EHzxpress 


999 


the security. In 1821 the elder of the infants 
attained twenty-one; in 1832 she married; & 
in 1833, when, as alleged & admitted on demurrer, 
the bond had become irrecoverable, D., for the 
first time, informed the elder child & her husband, 
who were co-pltfs., of the existence of the bond ; 
& upon finding it was then too late to register it, 
he handed it the male plitf., directing him to 
see to it. No step was taken until D.’s death in 
1870, after which, in 1871, the bill was filed, 
seeking to make D.’s estate liable as for a breach 
of trust. At this time the younger infant was dead, 
& had no legal personal representative ; but his 
son, who was entitled to administer, was made 
deft. Semble: TD. was not at any time liable for 
any breach of trust; but if he was :—Held: 
pltfs., by acquiescing for thirty-eight years, & 
waiting till D.’s death, had lost their right to make 
any claim against his estate; & demurrer to the 
bill allowed.—SLEEMAN v. WILSON (1871), L. R. 
13 Eq. 36; 25 L. T. 408; 20 W. R. 109. 

4401. ~-— .J—-FLeTcHER v. Corts, No. 4420, 





post, 

4402. - —-- Long acquiescence—Sale to trustee.| 
—Long acquiescence under a sale to a trustee 
ought to be taken as evidence, that as between the 
trustee & the cestui que trust the relation had been 
abandoned in the transaction &, that in all other 
respects it was fair (LORD ELDON, C.).— PARKES v. 
Wulte (1805), 11 Ves. 209; 32 E.R. 1988, L. C. 
Annotutions :—Refd. Chalmer v. Bradley (1819), 1 Jac. & W. 

51; Scott v. Davis (1838), 4 My. Cr. 87. Mentd. 

Jackson v. Hobhouse (1817), 2 Mer. 483; Digby v. 

Howard (1831), 4 Sim. 588; Jobnaon v. Freeth (1836), 

Donnelly, 16; Baker v. Bradley (1855), 7 De G. M. & G. 
»3 De G. F. & J. 494; 


597; Johnson v. Gallagher (1861 
. J. Ch. 203 ; Hood Barrs wv. 


Taylor v. Meads (1865), 34 L 
Horiot, [1896} A. C. 174. 











4403. .|—GRIFFITHS v. PORTER, No. 
4414, post. 

4404. Express assent.|—CHILD v, GIBLETT, 
No, 4308, ante. 

4405. ——--.]—A. by will gave to his wife 





a life interest in real estate, with remainders over ; 
& also a specific bequest of personalty. After the 
death of testator in 1834, the residuary personal 
estate being deficient, the exors. with the privity 
of the wife, who was also an extrix., applied the 
proceeds of the specific bequest in discharge of 
a mtge. upon the real estate, & the mtge. term was 
assigned to a trustee to attend the inheritance. 
In 1839 the wife filed her bill, claiming a lien upon 
the real estate for the proceeds of tho specific 
bequest so applied in discharge of the mtge. :— 
Held: the bill not alleging ignorance or mis- 
representation, she was not entitled to be relieved 
from her voluntary act. Secus, if ignorance, etc., 
had been alleged & proved. Under the circum- 
stances, the bill was dismissed, without prejudice 
to pltf. filing another bill—Topriis v. VONDER 
HEYD#E (1840), 4 Y. & C. Ex. 173; 91. J. Ex. Eq. 
27; 160 KE. RR. 967. 

4406 Mistaken construction.|—A court 
of equivy will not direct payments made under a 
mistaken construction of a doubtful clause in a 
settlement to be refunded, after many years of 
acquiescence by all parties, & after the death of 
one of the authors of the settlement, especially 
where subsequent family arrangements have 
proceeded on the footing of that construction.— 
OLIFTON v. CocKBURN (1834), 3 My. & K. 76; 
40 BE. R. 30, L. C. 

Annotation :—Refd. Rogera v. Ingham (1876), 3 Ch. D. 351. 


cestuit que trust cannot mako a trustec 
liable for losses occasioned by a breach 
of trust which he has authorised & 
consented to.—Re McNRILL ESTATE 
(B. 0,) (1911), 19 W. LL, R. §91.—CAN,. 
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Sect. 4.—Limitations on liability of trustees: Sub- 
sect. 5, A. & BJ 

4407. Lease.|——Testator appointed an 
exor., with power to manage, conduct, carry on, 
& improve his estate. The property consisted of 
a moicty of an estate in Jamaica. The trustee 
took a lease of the other moiety, & managed 
the whole for the trust estate :—Held: although 
the taking of this lease was not authorised by the 
will, yet, under the circumstances of this case, the 
acquiescence of the cestui que trust, & otherwise, 
the trust estate was liable for arrears of rent & 
dilapidations.—NEATE v. PINK (1851), 3 Mac. & G. 
476; 42 Kk. R. 344; sub nom. NEATE v. PINK, 
Ex p. FLETCHER & YATES, 2] L. J. Ch. 574; 16 
ue sub nom. PINK v. NEATE, 18 L. T. O. 8. 
7, L. C. 


Annotations :—Consd. Hand v. Blow, [1901] 2 Ch. 721. 
Mente, Brocklebank v. Kast London Ry. (1879), 12 Ch. D. 





4408. Extent of effect of acquiescence— Right in 
respect to subsequent breaches of trust.|}—A tenant 
for life acquiesced in a breach of trust, by allowing 
a trustee to lend part of the trust property on a 
security which was at the time of the loan in- 
sufficient: the security, at the time of its being 
realised was almost enough to cover the amount 
lent, but the costs incurred by reason of such loan, 
& the subsequent neglect on the part of the 
trustec, materially diminished the trust fund :— 
Held: the trustee was accountable at the suit of 
the tenant for life for such loss, notwithstanding 
his original acquiescence in the breach of trust.— 
LOCKHART v. REILLY, REILLY v. LOCKHART (18586), 
a a J. Ch. 697; 271. T. O.S. 49; 4 W. R. 488, 
Annotations :—Reid. Chillingworth +v. Chambers, 

1Ch. 685. Mentd. Wilson v. Thomson (1875), L. R. 

459; Bahin v. Hughes (1886), 31 Ch. D. 390; Re Part- 

ington, Partington v. Alien (1887), 57 L. T. 654 ; Blyth v. 

Fladgate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 

337; Jte Turner, Barker v. has 6 {1897] 1 Ch. 536; 

Head 7. Gould, [1898] 2 Ch. 250; Jte Linsley, Cattley v. 

West, [1904] 2 Ch. 785; The Millwall, [1905] P. 155. 

4409. Action for indemnity between trustees— 
Acquiescing cestui que trust necessary party.|— 
Although one of two exors. or trustees may sue the 
other exor. or trustee for contribution in respect 
of a breach of trust without making the cestuis 
que trust parties to the suit yet where such cestuis 
que trust have participated in the breach of trust 
they are necessary parties.—JESSE v. BENNETT 
(1858), 6 De G. M. & G. 609; 26 L. J. Ch. 63; 28 
L. T. O. 8S. 1384; 2 Jur. N.S. 1125; 5 W. R. 56; 
43 KE. R. 1370, L. C. 
ss geet :—Refd. Smithwick v. Smithwick (1861), 5 


[1896} 
20 Kq. 


——.|—Sece, generally, Sub-sect. 8, B., post. 

Condonation on release.|—-See Sub-sect. 6, post. 

Laches.]|—See Sub-sect. 7, A., posi. 

Sce, generally, ESTOPPEL, Vol. XXI., pp. 833- 
345, Nos. 1260-1319. 





B. Necessity for Knowledge 0) Circumstances. 


4410. General rule.|—WALKER v. SYMONDS, No. 
4394, ante. 

4411. .]—Trustee charged with breach of 
trust, for not putting out money at interest, nor on 
the best security, according to the trust in a deed. 
Trustee not protected by acquiescence of the cestui 
que trust, not duly informed.—-RYDER v. BICKERTON 
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4410 1. General rule.}—To establish 
acquiescence by o cestut que trust in a 


1901), 1 S. R. N. 
breach of trust, the trustees must show 


—W.N 


that tho cestui que trust was acquainted 
not only with the nature of the act 
complained of, but also with his rights 
in respect thoreof.—TyYson v. TYSON 
S.W.18; 18 N. 8. 
. 62.— AUS, 97 


TRUSTS AND TRUSTEES. 


(1743), 3 Swan. 80, n.; 1 Eden, 149,n.; 36 E.R. 
782, L. C. 


Annotations :-——Consd. Sawyer v. Sawyer ty 28 Ch. D. 
595. Refd. Harden v. Parsons (1758), 1 iden, 145; 
Walker v. Symonds (1818), 3 Swan. 1; Hughes v. Wells 
(1852), 9 Hare, 749. 


4412. .]—I next come to consider, whether 
there has been any acquiescence which binds pltf. 
I apprehend that the ct. does not require distinct 
evidence in writing signed by pltf. that she 
acquiesced, but there must be reasonable evidence 
that she understood what she was about, & that 
knowing she acquiesced in it (RomInuy, M.R.).— 
MACLEOD v. ANNESLEY (1853), 16 Beav. 660; 22 
L. J. Ch. 683; 21 L. T. O. S. 40; 17 Jur. 608; 1 
W. R. 250; 51 FE. R. 912. 


Annotation :—Refd. Re Olive, Olive v. Westerman (1886), 
34 Ch. D. 70, 








4413. ———.|—-STRETTON v, ASHMALL, No. 4441, 
post. 
4414. .|—(1) The ct. will not visit a trustee 


with the consequences of a breach of trust com- 
mitted with the sanction or by the desire of the 
cestui que trust or of one committed without such 
sanction or desire, if, when it comes to the know- 
ledge of the cestui que trust, he has acquiesced in 
& obtained the benefit of it for a long period. 

(2) Two trustees, A. & B., joined in the receipt 
oftrust money. A. allowed L. to retain the cheque 
for the money, which, against the remonstrances 
of A., he placed in the hands of a solr. to invest 
on mtge., & it was lost :——-Held : both were liable. 

(3) Two trustees, A. & B., had allowed trust 
money to be received by their solicitors. The 
cestut que trust authorised its investment on a 
mtge. by B. alone. The money being in danger & 
the solrs. pressed, a mtge. was given, but as to 
which B. exercised no judgment, & it turned out 
insufficient :—Held: both trustees were liable for 
the loss.—-GRIFFITHS v. PORTER (1858), 25 Beav. 
236; 53 KB. R. 627. 

Annotation :—Generally, Mentd. Re Hill, Hill v. Hill (1881), 

50 L. J. Ch. 551, 

4415. ——.]—Lire Assocn. oF SCOTLAND »v. 
SIDDAL, COOPER v. GREENE, No. 4447, post. 

4416. .|—Where trusts neglected to cal) in 
& invest trust moneys, which were recited in a 
marriage settlement to have been paid to them, 
& for which they had signed an indorsed reccipt, 
& the moneys were lost, their estates were held 
liable, forty years afterwards, to make good to the 
cestuis que trust the loss sustained. 

No man can be barred by acquicscence from his 
claims in respect of a breach of trust, unless his 
acquiescence was with a sufficient knowledge 
(STUART, V.-C.).—WESTMORELAND v. HOLLAND 
(1871), 23 L. T. 797; 19 W. R. 302. 

4417, ——.]—D1xon v. Dixon, No. 4458, post. 











4418. -|—fe JACKSON, WILSON v. DONALD, 
No. 4452, post. 
4419. |—Re SOMERSET, SOMERSET  v. 





PovuLETT (EARL), No. 4542, post. 

_ 4420. -|—Independently of Trustee Act, 
1893 (c. 53), s. 45, a beneficiary of full contracting 
age & capacity, who knowingly consents to a 
breach of trust, is not entitled to relief against 
the trustee for any loss occasioned to that benc- 
ficiary’s interest in the trust estate by reason of 
the breach of trust, even though he has derived 
no benefit thereby ; the consent to the breach of 
trust, if proved, need not be in writing. 


m. Cestui que trust relying on 
judgment of trustees as to uct being 
intra vires d& p nt.J—HENDERAON 1. 
HENDERSON'S TRUSTEES (1900), 2 
F. (Ct. of Sess.) 1295; ‘ 
6: 8S. L. T. 164.—SCOT. 
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Trustee Act, 1888 (c. 59), s. 6, & Trustee Act, 
1893 (c. 53), s. 45, were intended to enlarge the 
power of the ct. as to indemnifying trustees, & 
to give greater relief to trustees, & do not operate 
to curtail or affect the previously existing rights 
& remedies of trustces, or to alter the law except 
by giving greater power to the ct. 

In 1885, a trustee, with the consent of a husband 
tenant for life, sold out the whole of a trust fund, 
& handed it over to the wife of the tenant for life, 
who spent it for her own purposes. In 1891 an 
action was commenced by the remaindermen 
against the trustee to make him liable for the loss 
occasioned by this breach of trust, in which an 
order was eventually made staying proceedings 
on the trustee undertaking by mtges. of policies 
on his life & by a portion of his pension to replace 
the whole of the funds so lost ; this order directed 
the money so paid in to be applied, in satisfaction 
of the trust. fund, & then of interest thereon from 
1891. At the time of the death of the trustec 
in 1902 the whole of the trust fund had thus 
been replaced, with a considerable surplus repre- 
senting interest from 1891; this surplus was now 
claimed by the representative of the deceased 
trustee by way of indemnity, & by the trustec in 
bkpcy. of the tenant for life :-—Held : as the tenant 
for life who had concurred in the breach of trust 
could not require the trustee to make good his lite 
interest in the trust estate, he had no right as 
against the trustee to anything that represented 
income of the fund replaced by the trustee, & 
his trustee in bkpcy. was in no better position, &. 
accordingly, the representative of deccased trustce 
was entitled to this surplus.—F'LETCHER v. COLLIS, 
[1905] 2 Ch. 24; 74 L. J. Ch. 502; 92 L. T. 749 ; 
53 W. R. 516; 49 Sol. Jo. 499, C. A. 

4421. |—Re JERVIS, TURNER v. JERVIS 
(1919), 146 L. T. Jo. 215. 

4422. Legal effect of facts of position.]— 
Acquiescence in a transaction cannot be main- 
tained unless it) be shown that the party whose 
interests are affected knew not only the facts 
which affected his interest, but the legal effect of 
those facts upon that interest.—COCKERELL v. 
CHOLMELEY (1830), 1 Russ. & M. 418; Taml. 435 ; 
a R. 1733; on appeal (1832), 6 Bl. N. S. 120, 


Annatations -—Mentd. Doe d. Blewitt v. Phillips (1841), 1 
. B. 843; Doe d. Strickland ». Woodward (1847), 1 exch. 
273; Kekewicbh v. Marker (1851), 3 Mac. & G. 311; 
Buckley v. Howell (1861), 29 Beav. 546; Re Chaplin & 
Pe he Potteries Waterworks Co.’s Contract, 1922) 


4.423. Duty of trustees.|—Testator by his 
will devised & bequeathed the residue of his 
property to his exors. A., B. & C., upon trust to 
invest & pay the income to his widow for life, 
& after her death, in the events which happened, 
to his five children. The eldest attained twenty- 
one in 1839, & the youngest in 1846. The three 
exors. proved the will, but C., a solr., was almost 
entirely the acting trustee, in whose hands a part 
of the trust funds was allowed to remain. On 
the youngest child attaining twenty-one, he, on 
behalf of himself & the other children, attempted 
to obtain payment from C., who was then in insol- 
vent circumstances, & in 1848 addressed to him 
a letter, in which he offered to receive the amount 
so due in instalments of £50 each, with interest 
on the principal sum from time to time remaining 
due. In 1849 a bill was filed by the five children 
for the purpose of making A. & B. jointly & severally 
liable :—Held: it was the duty of A. & B., not 
only to have the money in their hands, but to 
explain to their cestuis que trust what their rights 
were; & being ignorant of those rights, there 
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was nothing in the conduct of pltfs., either by 
acquiescence or of giving time, to deprive them of 
their remedy against the trustees, who were held 
jointly & severally liable-—Burrows v. WALLS 
(1855), 5 De G. M. & G. 233; 3 Eq. Rep. 960; 25 
L. T. O.8.18; 3 W. R. 327; 43 BE. R. 859, L. C. 
4424. ———~-.J—(1) Cestuis que trust can- 
not be bound by releases given to their trustees, 
if given in ignorance of their rights, for it is the 
duty of the trustces to apprise them of those rights. 
They cannot of course be bound by instruments 
obtained from them by false representations, or 
mee the exercise of undue influence (TURNER, 
(2) It is the duty of trustees to sce that their 
cestuis que trust are properly advised as to their 
rights; & where trustees in order to support a 
release rely on the ground that their cestuis que 
trust were advised by an independent solr., it hes 
on them to show that the cestuis que trust did 
authorise an independent solr. to act for them.— 
LLoyp v. ATrTwoop, ATTwoop v. LLoyp (1859), 
3 DeG.& J.614; 29 L. J. Ch. 97; 33 L. T. O. 8. 
209; 5 Jur. N.S. 13822; 44 1. f. 1405, L. JU. 


Annotations :—Mentd. Freeman v. Pope (1870), 5 Ch. App. 
538; Re Johnson, Golden v. Gillam (1881]), 20 Ch. D. 
he Ite Beetham, Hz p. Broderick (1886), 18 Q. B. D. 





4425. Sale of investment by trustee—Beneficiary 
ignorant of existence of investment.]—ADAMsS v. 
CLIFTON, No. 4176, ante. 

4426. Degree of knowledge necessary—Distinc- 
tion between acts of trustees—-Direct breach & 
omission not amounting to breach.|—In charging 
trustees with loss, from the misconduct of their 
agents, it 1s not sufficient to prove it might have 
been prevented with extraordinary care & caution, 
& a trustee is not held liable if acting strictly 
within the line of his duty, he exercises reasonable 
care & diligence. There is a clear distinction 
between the degree of knowledge & sanction 
necessary to exonerate a trustee from that which 
was clearly a breach of trust, & that which is 
necessary to preclude the cesturt que trust from 
complaining of that not being done, the omission 
to do which, with the concurrence of the ceslur 
que trust, never constituted a breach of trust. 
In the first case, it is used to release a right, & to 
discharge an obligation already perfected by 
the breach of trust ; & in the Jatter only to prevent 
a right from arising from the non-performance 
of a duty which it was competent to the cestui que 
trust to dispense with—MUNCH v. COCKERELL 
(1840), 5 My. & Cr. 178; OL. J. Ch. 1535 4 Jur. 
140; 41 BE. R. 388, Il. C. 

4427. Acquiescence obtained by misrepresenta- 
tion.|—Lioyp v. Arrwoon, ATTWOOD v. LLOYD, 
No. 4424, ante. 

4428. Acquiescence obtained by undue influence.} 
—LLoyp v. Atrwoop, ATTwoop v. Lioyp, No. 
4424, ante. 

4429. Erroneous belief as to rights.|—A., after 
specific bequests to different members of his family, 
gave the residue to three persons, in trust to 
pay the dividends to his son for life, & after the 
son’s decease to pay to any widow of the son, who 
was not then married, an annuity of £600 for life, 
& the residue to his son’s children, &, in case there 
should not be any child of the son “ then to stand 
possessed of the same, in trust for such person or 
persons of the blood of me, as would by virtue 
of the Statutes of Distributions of Intestates’ 
Effects have become, & been then entitled thereto, 
in case I had died intestate.’’ At A.’s death, he 
left the son & four daughters him surviving. The 
son married, enjoyed the dividends of the residue 
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sect. 5, B. & C.] 


ae life, & died without ever having had a 
chilc 

During the life of the son, & till the time of filing 
the bill, which was twenty-four years after his 
death, all the members of the family had believed, 
& had done many acts on the belief, not the result 
of legal discussion, but a mere family assumption, 
that the son was not entitled to a share of the 
residue as one of the next of kin, but that his title 
to the property expired with his life estate :— 
Held: this was not such an acquiescence in a 
family arrangement as prevented the son’s personal 
representatives from enforcing their claim. 

There has been no acquiescence after the parties 
interested were apprised of their rights (LorRD 
CRANWORTH).—BULLOCK v. DOWNES (1860), 9 
H. L. Cas.1; 8 L. T. 104; 11 E. R. 627, H. L. ; 
affg. 8. C. sub nom. DOWNES v. BULLOCK (1858), 
25 Beav. 54. 


Annotations :—Mentd. Chalmers v. North (1860), 28 Beav. 


ae Lees v. Massey bedgrt ater a ¥F. & J. 113; Royds 
Cieba eee p. 516; Pe a Bridges 


Travis , Cee: 2Jur.N.8. 
stockdale-v, Nicholson (18 ), Hig. 360; Re 
TRanking’s Settinnt, Trusts (1868), L. R. 6 Eq. 601 ; White 

eave (1869), 4 Ch. App. 800; Day v Day 1870), 

Cusack v. Rood d (1876), 24 W. 391; Ke 

Morley’s Truste eee oe W. RK. 825; Mortimer v, 
He (1877 2; Movsaore ae Mortimore 

aes 4 eS a 448; anes v. eet) 19 
Ch. 444; Clarke ». none Giese)” 37 RY, OF 667 ; 
itood. v. Murray (1889), 14 App. Cas. ee a 
Settlmt., Gibson v. Wright Co 60 
Rees, Williams v. Davies oe 44 Oh D. 
Nash, Prall v. Bevan ee 711. 1.53 Re Ford, Patten v. 
; arks (1895), 72 L. ¢ Wilson, Wilson v. Batchelor, 

[1907] 2 Ch. 572 ; Tee Roby, Howlett v. Newington, [1908] 
1 Ch. 71; Re Nightinga 6, Bowden v. Criffiths, [1909] 
1 Ch. 385: Ie inn, Brook v. eats [1910) 1 Ch. 278 ; 

Te Helsby, Neate v. Poze vee . J. Ch. 682 ; Ie 

Mollish, Day v. Withers, (1916) 1 Ch. vor Hutchinson v. 

National renee. for Homeless & Destitute Children, 

[1920] A. C. 794. 

4430. S scamsiiol of knowledge—Man of full 
years.|— Where a cestui que trust is party to a 
breach of trust by trustees under circumstances 
which, if the cestui que trust were a man of full 
years, would give the trustees a right of retainer 
against his life interest to make good their loss 
caused by the breach of trust, in a case where the 
cestui que trust is a married woman the trustees, 
before they can claim the benefit of any charge 
or right of retainer against her life interest, are 
bound to show that she was fully informed of the 
state of the case, & really acted for herself in the 
breach of trust.—SAWYER v. SAWYER (1885), 28 
Ch. D. 595; 54 LL. J. Ch. 4443 52 L. T. 292; 33 
W.R. 403; 1 TT. L. R. 245, C1 A 


Annotations :—Consd. Fletcher v. Collis, [1905] 2 Ch. 24. 
riers oe Somerset, pomer te: Poulett, [1894] 1 Ch. 231 ; 
ey 11895) 2 Ch. 69; Moxham v. Grant, 

1899] q oT 480. Mentd. Re Holt, Ie Rollason, Holt v. 
olt, [1897] 3 Ch. 525. 

4431. Married woman.|—SAwyYER  v. 
SAWYER, No. 4430, ante. 

4432. Concurrence by person ignorant of interest 
in fund— Interest subsequently discovered.|—A 
trustee who distributes a trust fund among 
strangers at the request of one of the beneficiaries, 
from whom he takes a covenant of indemnity, 
cannot afterwards recover under the covenant 
for the loss of a beneficial interest, to which he has 
subsequently become entitled, in the fund. The 
effect of active concurrence by a person in a breach 
of trust upon a beneficial interest to which he 
subsequently becomes entitled in the trust fund 
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n. Fund m prop riated by deposit 
with trustee's ye a eceipt of interest 
by cheque of fim Hteceipt that part 


of E hied aarponeed to awatt investment. ] 


—B Has 
(N. 31897), 28 8. C. R. 606.—OAN, 
0. Onus of proof.j—The onus of 
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considered. A. was sole trustee of a fund held 
in trust for B. for life, then for Mra. B. for life, 
then if she died in B.’s lifetime, in trust as she 
should appoint by will, & in default for her 
next of kin. A., at the request of B. & wife, 
raised £5,000 out of the fund, paid £1, sar to each 
of the four adult daughters of C., & £ 1,000 to 
C. in trust for his infant daughter. B. Aeisneetose 
with A. to indemnify him against “ all conse- 
quences”? of this distribution of the £5,000. 
Mrs. B. died in B.’s lifetime intestate, & her 
next of kin were A. & C. On the death of B., 
A.’s representative sued B.’s representative to 
compel him to replace the £5,000 :—Held: C., 
having actively concurred in the distribution, 
could not have made any claim against A. or his 
estate in respect of it, even if he had not known, as 
the ct. was satisfied he did know, that he had a 
possible interest in the trust fund, & that the 
distribution of it was a breach of trust. 

Now, in my opinion, if a person, knowing that 
a trustee is distributing a settled fund, consents 
to & is active in the distribution of that fund, he 
cannot afterwards, if he finds that he is interested 
under the trusts of the settlement, turn round 
against the trustee & say, ‘‘ I am entitled to a share 
of all which ought to be held by you on the trusts 
of the settlement; that sum in the division of 
which I concurred "ought to be still held by you ; 
therefore I call upon you to make it good.” A 
ct. of equity ought not to sanction any such claim, 
even although claimant did not at the time of the 
distribution know that he was interested, & 
although he did not at the time know that the 
division was a breach of trust (Cotton, L.J.).— 
EVANS v. BENYON (1887), 37 Ch. D. 329; 58 L. T 
700, C. A. 
Annotations :—Refd. Chillingworth v. chances: peel 

Ch. 685; Crichton v. Crichton, [1896] 1 

Rhodesia Goldfields, Partridge v. thodosia: ‘Golatielde 

[1910] 1 Oh. 239. 

See, generally, EstOrprEL, Vol. XXI., pp. 335-— 
337, Nos. 1270-12838. 

Necessity for purpose of condonation or release. | 
—See Sub-sect. 6, C., post. 


C. What Amounts to Acquiescence. 

44383. Improper sale—Proceeds received by bene- 
ficiarles.|——Stock was scttled on a wife for her 
separate use for life, with a power of appointment 
by will. The trustces, at the request of the 
husband & wife, sold out the stock, & paid the 
proceeds to the husband, who afterwards became 
bkpt. The wife filed a bill to compel the trustees 
to replace the stock, & obtained a decree, under 
which the trustees transferred part of the stock 
into ct., & they were allowed time to transfer the 
remainder. The wife died, having by her will 

pointed the stock to her husband, & appointed 
h her exor. He filed a bill of revivor & supple- 
ment against the trustees & his assignees, claiming 
the stock under the appointment, & praying the 
same relief as his wife might have had. But, as 
he had received the proceeds of the stock sold out, 
his bill was dismissed.—NAIL v. PUNTER (1832), 
Z isha 555; 58 E.R. 447. 


—Expld. Crichton v. Crichton, (1896) 1 
ai. fat ta Davies v. Hodgson (1858), 25 i at. 
entd, Johnson v. Gallagher (1861),3 De G. F. & J. 4 


London Chartered oe of Australia v. Lempriére BP 3); 
a o an 5's 572; Re Armstrong, Hz p. Gilohrist (1888), 
4434. —— seen ae 1799, testator devised an 


poy ving acquiescence in a breach of 
nat lies on the person me sete it up.— 
TYSON v. TYSON (1901),18.R.N.8. W. 
18; 18N.8. W. W. io. —AUS. 


TERN TRUSTS Co. 
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estate in trust for his daughter & her husband 
successively for life, with remainder to their 
children, & he gave to the trustee a power of sale. 
The trustee died in 1806, & the trust descended 
on heir A. Immediately afterwards, B., 
acting without authority as trustee, sold the estate 
to a purchaser with notice, & allowed the purchase- 
money to be received by the daughter’s husband. 
The husband died in 1837, & in a suit instituted 
by one of the children, his estate was declared 
liable for the purchase-money in his hands. The 
daughter died in 1845, &, in a suit by her repre- 
sentative, the estate of B. was held liable for the 
trust-money to the extent of the daughter’s interest 
only, & relicf was refused to the children, who were 
defts. Between 1826 & 1830 the children had 
executed deeds reciting the sale, etc. In 1851 
some of them instituted a suit to recover the 
estate itself from the purchaser :—Held: they 
were entitled to no relief.—Horse v. LIDDELL, 
LIDDELL v. NorTON (1855), 21 Beav. 183; 25 
L. J. Ch. 90; 261. 'T. 0. 8. 305; 2 Jur. N. 8. 105; 
4W. 1h. 145; 52 E. R. 829. 


Annotations :—Retd. Nawab Sidhce Nuzur Ally Khan v. 
Rajah Ojoodhyaram Khan (1866), 10 Moo. Ind. ARP, 540; 
Re Bellamy & Metropolitan Board of Works (1883), 24 
hi D. 387, Moentd. Je Bellis’s Trusts (1877), 5 Ch. D. 


4435. Receiving interest—Improper investment.] 
—OHILD v. GIBLETT, No. 4303, ante. 

4436. -|—By a marriage settlement 
a fund was settled upon trust for the wife for life 
for her separate use, without power of anticipation, 
with remainder to the husband for life, with a 
power of appointment over the corpus to the wife. 
The trustees were empowered to invest the trust 
money (inter alia) in debentures, preference shares, 
or other securities issued or guaranteed by any 
incorporated public co. paying a dividend or 
guaranteed income, & with the consent in writing 
of the wife during her life to alter, vary, & transpose 
the funds & securities from time to time as occasion 
might require. The trustees in the wife’s lifetime 
invested the trust moneys in a contractor’s railway, 
guaranteed only by the contractor. This was done 
without previous consent, but receipts were given 
for the income by the husband & wife during 
their joint lives, & subsequently, after the wife’s 
death, by the husband alone, who was then 
appointee of the corpus :—Held: the trustecs 
were not liable to make good to the husband, after 
the wife’s death, a loss occasioned by the invest- 
ment.— STEVENS v. ROBERTSON (1868), 37 L. J. Ch. 
499; 187. T. 427; 16 W. R. 724. 

4437. Fund misapplied.|—T. & G. were 
partners as solrs. G. received from Hi. a sum of 
£4,000 for the purpose of being invested on good 
mtge. security. ‘T'. was mtgee. of the reversion 
of a large sum of stock, of which he was one of 
the trustees, & upon which he had lent £4,000. 
The £4,000 belonging to H. was lent by the firm 
to T., upon the security of a transfer of his mtge., 
& applied to the purposes of the partnership 
business. With the consent of the tenant for life, 
the stock was sold upon the death of the 
reversioner, & the proceeds were applied in pay- 
ment of the reversioner’s debts, & among them the 
£4,000 & the balance was placed to the credit of 
T. in the books of the firm. No fresh security was 
éver given to H. for his £4,000, but for twenty 
years the firm & T. paid him interest as if on the 
original security, & representing that it was so. 
In 1850 J. discovered the fraud, but for four years 
he continued to receive his interest, when T. 
became bkpt. & the £4,000 was lost. The 
Comr. refused to Cee T. any certificate, &, 
upon appeal, that decision was affirmed, the ct. 
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holding that the transaction was a gross breach 
of duty by T., as a solr., towards his client, & one 
which the interests of society required should be 
severely visited ; & that the acquiescence of the 
client in receiving interest after the discovery of 
the misconduct, could not be looked upon as a 
condonation by reason that the interests of society 
were involved.—fte SELBY, Ex p. SELBY (1855), 
6 De G. M. & G. 783; 25 L. J. Bey. 13; 2 Jur. 
N.S. 29; 43 BE. R. 1437, L. JJ. 
Annotation :—Mentd. Re Stainton, Er p. Board of Trade 

(1887), 19 Q. B. D. 182, 

4438. Evidence in writing not necessary—Im- 
proper investment.|—MACLEOD v. ANNESLEY, No, 
4412, ante. 


4439. 
4420, ante. 

4440, Small sum accepted in Heu of share-—No 
objection during ten years.|—(1) A widow, a 
tenant for life, desiring an increase of income, 
induced a trustee to invest, out of a trust fund, a 
sum exceeding two-thirds of its value on mtge. 
of copyhold house property at interest at 5 per 
cent. After the rents had become insufficient to 
pay the interest her daughter, on her marriage, 
became entitled to one-fourth of the trust fund. 
The trustee having stated to the husband & wife 
the deficiency in the widow’s income & its cause, 
they accepted a small sum of money in hand in licu 
of their one-fourth, & made no objection for ten 
years, when the widow died. Becoming then 
entitled to the remaining three-fourth parts of the 
fund, they sought by suit to charge the trustee 
with the deficiency :—Held: they had so far 
acquiesced in the investment, & could not complain 
of it. 

(2) It is not a breach of trust for a trustee to 
take a mtge. not containing a power of sale.— 
FARRAR v. BARRACLOUGH (1851), 2 Sm. & G. 231 ; 
2W. QR. 244; 65 EB. R. 378. 

See, also, No. 4471, post. 

4441, Apparent acquiescence.} —What acts of 
apparent acquiescence in a cestui que trust will not 
exonerate trustees from the consequences of an 
improper investment. 

In order to make acquiescence operate as a 
discharge, it must be acquiescence with full know- 
ledge of the circumstances (KINDERSLEY, V.-C.).— 
STRETTON v. ASHMALL (1854), 3 Drew. 9; 24 
L. J. Ch. 277; 3W.R. 4; 61 E.R. 804. 


Annotation :—Refd. Re Olive, Olive v. Westerman (1886), 
34 Ch. D. 70. 


4442. Receipt given to one of trustees—Money 
retained by trustee on security of bond.|—C. & G. 
being trustees of a sum of money for B., B. gave 
a receipt for the money to G. & left the money in 
his hands on security of his bond. G. having 
become insolvent, C. was held liable to make good 
the deficiency, there having been no acquiescence 
sufficient to bind B.—Byass v. GATES, COPPARD 
v. Gates (1854), 23 L. T. O. 8. 165; 2 W. R. 487, 
L. © 


4443. Consent after breach—Money in hands of 
husband of beneficlary.|—WILEs v. GRESIIAM, No. 
4073, ante. 

4444, Concurrence of two beneficiaries—-Pre- 
sumption as to third.|—Re BippuLpH, Ez p. 
BARNEWALL, DE FrRont’s EXECUTORS’ CASE, 
No. 4398, ante. 

4445. Permitting one trustee to have possession 
of trust funds—Presumption that money in hands 
of trustee for purposes of trust.]—F. executed a 
settlement by which he was appointed joint 
trustee of a reversionary fund with H. a solr., & 
when tho fund became payable F. & H. signed a 
joint receipt for it. F. did not otherwise act in 





——.J—FLETCHER v. CoLuis, No. 
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Sect. 4.—Limitations on liability of trustees: Sub- 
sect. 5, C., D., B. & F.) 

the trust. H. received the fund & lent it upon 
insufficient security, & it was lost. H. after- 
wards obtained a discharge under the Insolvent 
Debtors Act, & inserted the amount of the trust 
fund as a debt in his schedule. In a suit by a 
cestut que trust against F. & H.:—Held: F. was 
bound to restore the trust fund. 

She [pltf.] must be taken to have put the money 
jin the hands of H. for the purposes of the trust, 
one of which was the investment of the money on 
proper security in the joint names of H. & F., & 
FE’. cannot therefore be absolved by the fact of 
her having allowed the fund to be received by IH. ; 
he must be taken to have known that the money 
was in H.’s hands, & it became his duty to take 
care that the money was invested according to 
the trust (IURNEn, J..J.).—THomMpson v. FINCH 
(1856), 8 De G. M. & G. 560; 25 L. J. Ch. 681; 
27L. T. O.S. 3380; 44 BE. l. 606, L. JJ. 


Annotations :—Consd. Bahin v. Hughes (1886), 31 Ch. ID- 
390. Refd. Jte Partington, Partington v. Allen (1887), 57 
L. T. 654; Chillingworth v. Chambers, [1896] 1 Ch. 685 ; 
Re Turner, Barker v. Ivimey, [1897] 1 Ch. 536. 


_ -Sec, further, Part VII., Sect. 3, sub- 
sect. 4, D., ante. 

4448. Casual suggestion—Investment to secure 
higher interest.|—(1) Trustees made _ personally 
liable for a loss arising from placing trust moneys 
with bankers on a deposit account, which was not 
authorised by the will, & that notwithstanding 
a trustee indemnity clause against losses by a 
banker of moneys deposited for safe custody. 

(2) If in a casual conversation, the cestui que 
trust happened to say to the trustee, ‘‘ I wish you 
would invest the trust money so as to get a 
higher rate of interest,” that would not be 
sufficient to justify the trustees in committing a 
breach of trust (RomMILLY, M.IR.).—REHDEN v. 
WESLEY (1861), 29 Beav. 213; 54 EK. R. 609. 

4447, Length of time—Evidence of acquiescence. | 
——(1) Length of time, where it does not operate as 
a statutory or positive bar, operates simply as 
evidence of assent or acquiescence. 

(2) A cestui que trust, whose interest is rever- 
sionary, is not bound to assert his title until it 
comes into possession, but the mere circumstance 
that he is not bound to assert his title does not 
bear upon the question of his assent to a breach 
of trust. <A cestwi que trust is not less capable of 
giving such assent when his interest is in reversion 
than when it is in possession. 

Qu.: If a cestui que trust knows of a breach of 
trust, he is bound, although his interest may be 
reversionary, to take proccedings to have the 
matter set right, & will be held barred by ac- 
quiescence if he does not promptly do so. 

(8) Acquiescence imports full knowledge, & a 
cestul que trust cannot be bound by acquiescence 
unless he has been fully informed of his rights, & 
of all the material facts & circumstances of the 
case.—LIFE ASSOCN. OF SCOTLAND v. SIDDAL, 
CooPER v. GREENE (1861), 8 De G. F. & J. 58; 
4%. T. 311; 7 Jur. N. S. 785; 9 W. R. 541; 
45. R. 800,  C. & I. IS. 

Annotations :—As to (1) Consd. ie v. Kennedy, Kennedy 

v. Lyell (1889), 14 App. Cas. 437; Soar ». Ashwell, [1893] 

2 Q. B. 390. Refd. Price v. Phillips (1894), 11 T. L. R. 
86. As to (2) Refd. Evans v. Benyon (1887), 37 Ch. D. 
329. As to (3) Refd. Buckmaster v. Buckmaster (1886), 


55 Il. T. 279. Generally, Mentd. Evans v. Davis (1878), 
10 Ch. D. 747. 


4443, —— Ten years.}|——-FARRANT  v. 
BLANCHFORD, No. 4475, post. 
449, —— Thirty-eight years.|——SLEEMAN 
v. WILSON, No. 4400, ante. 
See, also, No. 4440, ante. 
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4450. Combined character of trustee & bene- 
ficlary.|—By a marriage settlement made in 1821, 
stock belonging to the wife was assigned to B. & 
another, upon trust for the separate use of the 
wife for life, with remainder for the husband for 
life, with remainder in default of children of the 
marriage, for B. The trustees neglected to have 
the stock transferred to them, & it remained in 
the name of the wife, & in 1822 the husband sold 
it, & possessed himself of the proceeds. B. died in 
1829, the husband in 1858, & the wife in 1864. 
There were no children. In 1866 B.’s exors. 
claimed the trust fund from the husband’s estate : 
—Held: their claim was not barred by the Statute 
of Limitations, or by acquiescence, or by the fact 
that B. was one of the trustees whose negligence 
rendered the misapplication of the trust fund 
possible. 

The combined character of trustee & cestui que 
trust does not, in my opinion, constitute such a 
case of acquiescence as to bar the representatives 
of B. from enforcing this claim (ROMILLY, M.jt.).— 
BuTLER v. CARTER (1868), L. R. 5 Kg. 276; 37 
lL. J. Ch. 270; 18 J. T. 11; 16 W. R. 388. 


| Annotation :—Refd. Chillingworth v. Chambers, [1896] 1 Ch. 


4451. Necessity for clear proof—Burden on 
trustees.|.—Where trustees have committed a 
breach of trust in order to discharge themselves, 
they must clearly show that their ceslui que trust, 
on becoming beneficially entitled, adopted the 
transaction.—CoprpE v. CLARK (1870), 18 W. Kh. 
279. 

4452. -- -.]|—-At the time when the conveyance 
was completed, the trustee, who was a solr., took 
counsel’s opinion as to the person to whom the 
purchase-money was payable, & who ought to 
join in the conveyance, and the opinion was given 
in favour of the devisee. The trustee accordingly 
paid the money to her, & informed pltf. of the 
result, but no settlement of accounts was come to 
between pltf. & the trustee up to the time of the 
institution of the action, & pltf. had not executed 
any release or discharge to the trustee. 

This action was brought to recover the moneys 
out of the trustee’s estate, after his death, & nearly 
five years after the payment had been made : -— 
Heid: no case of acquiescence was made out 
against pltf., & he was entitled to recover from the 
trustce’s estate the moneys received from the rail- 
way co., the amount to be recouped to the trustee’s 
representative by his co-deft., the devisee.--— 
Re JACKSON, WiLSON v. DONALD (1881), 44 LL. T. 
467. 

4453. Presumption of acquiescence—Receipt of 
wife’s property by husband.]|—The trustce of a 
sum of stock for the separate use of a marricd 
woman having improperly transferred it into the 
joint names of her husband & hirnself, the husband 
for six years received the dividends. after which the 
trustee died, & the husband, without his wife’s 
knowledge, sold out the stock, & applied the 
proceeds to his own use. Some time afterwards 
he left her:—Held: though the wife might have 
been presumed to have assented to the husband’s 
actual receipt of the dividends while the stock 
remained intact, yet no such assent could be 

resumed after it had been sold, & she was entitled 

recover, as against her husband & the cstate 

of deceased trustee. the arrears of dividends which 

had accrued since that time as well as to have the 
trust fund replaced. 

The whole foundation of the doctrine depends 
upon her consent, either express, which is actual 
consent, or implied, which is sometimes called 
acquiescence, very properly so, if she knew of the 
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fact of his receiving the income & if she allowed him 
to retain it (JESSEL, M.R.).—Drxon v. D1rxon 
(1878), 8 Ch. D. 587; 27 W. R. 282. 


Annotations :—Refd. Re Blake, Blake v. Power (1889), 60 
L. T. 663; Aytoun v. Aytoun (1892), 8 T. L. R. 586. 


What amounts to release.|— See Nos. 4470, 4471, 
post. 


D. What Persons Bound. 


4454, Person cognisant of breach subsequently 
becoming entitled.|—-Where a party at the time of 
the misapplication of a trust fund by the trustee was 
cognisant of the fact, but had then no right or in- 
terest whatever to the fund, & afterwards acquired 
such right as administrator to the cestui que trust :— 
Held: his rights as administrator were not affected 
by such, assumed, previous knowledge on the ground 
of acquiescence.— Re CLARKE, La p. SMITH (1841), 
2 Mont. D. & De G. 1138, Ctl. of R. 

4455. Person claiming under cestui que trust— 
Appointees.|—A. was tenant for life of a trust 
fund, with a general power to appoint by will, 
&, in default, it was scttled on pltf. A. ordered 
the trustees to pay over the fund to her on an 
indemnity, & she afterwards appointed the fund 
to pltf., & others, who filed a bill to make the 
trustees liable for a breach of trust :—Held: by 
the appointment, the fund became assets for 
answering A.’s liabilities, of which the indemnity 
was one, & the trustees were not Jiable-—WILLIAMS 
v1. LOMAS (1852), 16 Beav. 1; 51 EF. RR. 675. 
Annotation :-—Refd. O’Grady v. Wilmot, [1916] 2 A. C. 231. 

4456. ——— |—A married woman, with an 
absolute power of appointment over property 
settled to her separate use, having, by her acts, 
induced the trustees to lend the fund on 
unauthorised security, so that it was lost, & con- 
ceiving herself unable to maintain a suit to charge 
the trustees for the loss, executed an appointment 
of the fund after it had been lost in favour of her 
infant children, to enable them to file a bill to 
charge the trustees; the ct. dismissed the bill.— 
BREWER v. SWIRLES (1854), 2 Sm. & G. 219; 2 
Eq. Rep. 498; 23 L. J. Ch. 542; 24 L. T. O.S. 
57; 18 Jur. 1069; 2 W. R. 339; 65 E.R. 373. 
aunolaiion :—Refd. Uanchett v. Briscoe (1856), 22 Beav. 





4457. Cestul que trust with reversionary interest 
-—Necessity for full information.]— LIFE ASSOCN. OF 
SCOTLAND v. SIDDAL,, COOPER v. GREENE, No. 4447, 
ante. 

4458. Executor of person absolutely entitled.|— 
Property was assigned to trustees in trust for &. 
for life, & after her death to such of her issue as 
she should by will appoint. S. by her will 
appointed two-fifths of the property to two 
trustees, of whom N. was the survivor, in trust to 
pay the income to her son till he should attain the 
age of forty, & then in trust for her son, his exors., 
& administrators ; provided that in case her son 
should assign his share in the property, then the 
appointment for his benefit should be void, & 
the two-fifths should be held in trust for the 
other objects of the power. The son died under 
the age of forty without having assigned his 
share, leaving a will of which B. was exor. After 
the death of S., L. & N. were appointed trustees 
of the original settlement. N. afterwards, with 
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P- Cestut que trust authortsing breach .| 
—-RUTHERFOORD v. MAZIERE (1862), 13 
na Ch. R. 204.—IR, 


q. Cestui que trust under disadility 
~~ Marri woman — Fund settled to 
husband until insolvency & then to 
separate use of wife.)—MARA DP. 


1 
Lat. 311.—IR. 


A cquiescence 
trustees agat 


NING (1845), 8 I. Eq. R. 218; 2 Jo. & 


PART VII. SECT. 4, SUB-SECT. 5.-——E. 

4465 1. Action by remainderman— 
tenant for life—Right of 
tenant for life.}—Where 
a trustee, with the assent of the cestut 
Man- que trust having a life interest in the 
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the consent of the son’s exor., obtained possession 
of the son’s share. Subsequently N. misappro- 
priated the fund. The persons beneficially 
interested under the son’s will recovered judgment 
against B. for wilful default in allowing the pro- 
perty to remain in N.’s hands; & B. being dead, 
| his exor. brought an action against L. to make 
him liable for the loss of the fund :—Held: inas- 
much as the son of 8. had the absolute interest in 
the fund, & B., his exor., had consented to its 
being paid to N., neither B. nor his personal 
representative could recover against L., the 
trustee of the settlement, on the ground of wilful 
default.—_ScoTNney v. LOMER (1886), 31 Ch. D. 380; 
55 LJ. Ch. 443; 54.1.7.104; 34 W.. 407, Cc. A. 


Annotations :—Refd. Ite Tyssen, Knight-Bruce v. Butter- 
worth, (1894] 1 Ch. 56; Ite Paget, Re Mellor, Mollor v. 
Mellor, [1898] 1 Ch. 290; /te Purdie’s Settlmt., Rose v. 
Hill (1904), 48 Sol. Jo. 524; Ite Mackenzie, Bain v. 
Mackenzie, {1916} 1 Ch. 125. 


4459. Cestui que trust deriving no benefit from 
Bee eee WOT TE v. CHAMBERS, No. 4523, 
post. 

4460. ———.]—FLeTcurR v. Conus, No. 4420, 
ante. 

4461. Cestui que trust under disability—Bank- 
ruptcy.|—FLETCUER v. Cols, No. 4420, ante. 
Infants.|—See INFANTs, Vol. XXVIII, 
pp. 332-334, Nos. 2006-2016. 

Married woman restrained from anticipa- 
tion.|—See HlusBann & Wire, Vol. XXVIL., 
pp. 112-113, Nos. 900-901. 

Persons giving condonation or release.}—--Sec 

Sub-sect. 5, C., post. 











E. Acquiescence by Some Bencficiaries Only. 
| 4462. Proportionate relief to trustees.]—Bnrice 
v. STOKES, No. 4272, ante. 

fica ~——.|—LINcOLN v. Wricut, No, 4395 
ante. 

4464. Joinder of acquiescing beneficiary as co- 
defendant.|—The bill sought to charge trustees 
with mismanagement & misapplication of the 
trust estate. The answer insisted that one of the 
two co-pltfs. had acquiesced. ‘The ct., upon 
motion, gave leave to amend by making such 
co-pltf. deft., upon payment of the costs of the 
application, & giving security for the costs already 
incurred.—BATHER v. KEARSLEY (1844), 7 Beav. 
545; 131. J. Ch. 321; 3L.T.0.S.121; 49 KE. R. 
1177. 

Annotation :—Refid. M‘Leod v. Lyttleton (1852), 1 Drew. 36- 

4465. Action by remainderman—Acquiescence 
by tenant for life—Right of trustees against tenant 
for life.|—In a suit by children against trustees, to 
make them liable for a breach of trust, it was 
alleged by the trustees, that their co-deft., the 
tenant for life, had concurred; the decree was 
made against the trustees, without prejudice to 
any right or remedy they might have against the 
tenant for life.—MeryrEr v. Montriou (1846), 9 
Beav. 521; 50 BE. R. 445. 





EF. Right to Inquiry. 

4466. On allegation of acquiescence—-Whether 
inquiry directed.|—ByRcHALL v. BRADFORD (1821), 
6 Madd. 13; 56 E. R. 993; subsequent proceedings 
(1822), 6 Madd. 235. 


truest fund, lends the trust money upon 
a security which, pee insufficient, the 
trust fund is wholly lost, the trustee 
being compelled to refund the trust 
moneys, cannot maintain a suit against 
the assenting cestui que trust to compel 
him to indemnify tho  trustee.— 
BE v. oe (1856), 27 L. T. 
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sect. 5, F.; sub-sect. 8, A. & B.] 


_ 4467. i 1) A person knowingly 
inducing trustees to lend trust money to his debtor 
on a security not warranted by the trusts, in order 
that when advanced such person may obtain 
thereout payment of his debt, is accountable to 
the cestuis que trust. 

(2) In the answer to a bill for relief in respect 
of a breach of trust, it was alleged that some of the 
cestut que trust had assented thereto :—Held: the 
parties sought to be charged were entitled to an 
inquiry.— FYLER v. FYLER (1841), 8 Beav. 550; 
7 Lal ; 49 E.R. oes 

nnotations :-—Generall ‘ P 

(1896) 1 Ch. 685. Month Aca oe Chnenials 

aah ape wir vee 1867), 87 L. J. Ch. 102 ; 

180671 CE. ‘oa 7), 2 ~ R. 85; Mara v. Browne, 

4468. Acquiescence not alleged in defence—No 
satisfactory proof—- Inquiry refused.|—LINcOoLN 
v. WniGHT, No. 4395, ante. 








h v. Chambers, 
(1864), 


SuUL-SECT. 6.—CONDONATION OR RELEASE. 
A. In General. 

4469. General rule—Trustee not chargeable.|— 
AVELINE v, MELHUISH, No, 4476, post. 

4470. What amounts to release—Acceptance of 
conditional legacy—With condition against claim 
for breach of trust.]—Pltf., deliberately & with 
full notice, accepted the benefits under his mother’s 
will, which ‘‘ prohibited ’’ him from setting up any 
claim, on account of any “error, irregularity, 
or impropriety ” in the execution of the trusts of 
her father’s will :—Held: he could not maintain 
a suit against the exor. of the father’s will, to make 
him accountable for the profits made by the employ- 
ment of part of the trust funds in his business.— 
Kea v. DEVEY (1847), 10 Beav. 444; 16 L. J. Ch. 
pees 10 L. T. O. 8. 243; 11 Jur. 1028; 50 E.R. 

4471. ——— Obtaining part of trust property— 
Intention of obtaining rest not abandoned,|--A 
cestui que trust who with knowledge that his trustee 
has committed a breach of trust obtains from him 
a part only of that to which he is entitled, does not 
thereby waive his right to such further relief as 
he may be able to obtain unless an intention so 
to do can be clearly inferred from the surrounding 
circumstances. In Nov. 1860, an order was made 
In a suit for administering the trusts of the will 
of J., to which H., a former trustee, was deft., 
directing her to pay into ct. a sum of money 
in respect of breaches of trust committed in 1843 
& 1845, the amount of which had been ascertained 
by the Chief Clerk in the suit. H. went abroad, 
& substituted service of the order was made upon 
her. By the order on further consideration in 
1863, H. appearing by counsel, certain sums of 
money to which she was entitled, & her life interest 
under testator’s will were ordered to be impounded 
& paid over to “ the account of H. funds applicable 
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for the repayment of trust funds misappropriated,” 
& an inquiry was directed as to what steps should 
be taken obtain restitution of the funds. 
Certain other orders were made in the suit, but no 
Poe order was made on II. for payment of 
he amount of her defalcation, nor any steps taken 
against her, although she returned to England in 
1870, where she remained till her death in 1880, 
& her residence was known to the then trustees 
of the will & some of the cestuis que trust. On 
her death the surviving trustee of the will of J. 
brought this action against her exors., claiming 
the administration of her real & personal estate 
on behalf of himself & all other the creditors, 
alleging himself a creditor in respect of the unpaid 
balance of the sum representing the breach 
of trust. At the date of the institution of the 
action several beneficiaries under J.’s will were 
infants :—Held: (1) the action was not an 
attempt to enforce a stale demand, & the cestuis 
que trust must not be taken to have elected to 
abandon their claim against her & to rest content 
with impounding her life interest ; (2) there being 
a debt due from I. at her death to the estate of 
J. & the trusts of his will not being completed, 
the surviving trustee was the proper person to 
bring the action, & the cestwis que trust need not be 
parties; (3) although as between the ceslui que 
trust & a stranger the claim of the cestui que trust 
is barred by lapse of time operating against his 
trustee, lapse of time is no bar as between ceslur 
que trust & trustee.—He Cross, HARSTON v. 
TENISON (1882), 20 Ch. D. 109; 51 L. J. Ch. 645 ; 
451.7. 777; 30 W. R. 376, C. A. 


Annotations :—As to (3) Refd. Rochefoucauld v. Boustead, 
lt an! oo 196. Generally, Refd. Soar v. Ashwell, [1893 } 


P biel amounts to acquiescence.|—See Sub-sect. 

ante. 

Release as valuable consideration for settlement. | 

—See BANKRUPICY, Vol. V., p. 845, No. 7121. 
Acquiescence.|—-See Sub-sect. 5, ante. 
Laches.|—See Sub-sect. 7, post. 


B. Necessity for Knowledge of Circumstances. 


4472. General rule — Full information.] -— A 
trustee who was a solr., came to a final settlement 
of accounts with his cestuis que trust, & thereupon 
a general release was executed. In the accounts, 
the trustee had taken credit for bills of costs for 
professional services, to which, under the general 
rule, he was not entitled. The cestuts que trust were 
assisted on the occasion by an independent solr., 
who perused the bills, & settled & attested the 
release :—Held: under the circumstances, the 
trustee was entitled to the benefit of the release.— 
STANES v. PARKER (1846), 9 Beav. 385; 10 Jur. 
603; 50 E.R. 892; sub nom. STAINES v. PARKER, 
1 New Pract. Cas. 459; 8 LL. T. O.S. 86. 
Annotation :—Distd. Todd v. Wilson (1846), 9 Beav. 486. 

4473. ~-- -,|—Bequest to A. for life of an 
annuity of £100, “‘ by interest arising out of money 
to be vested for that purpose by the exors.”’ in 








PART VII. SECT. 4, SUB-SECT. 6.—A. 


r. What amounts to release—Obdtain- 
ing part of trust property — T'ruatee 
insolvcnt.)-~- Where’ an insolvent is 
guilty of a breach of trust, & the 
partica defrauded enter into an 
arrangement with him whereby thoy 
are paid a portion of the debt, & 


trust co 


for the remainder, this will be 

to be a condonation of the o 

sae & the creditor will not be 

allawed to onpare. = He LYNCH (1860), 
. T. 482.—<4R, 


eld 
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t. Release to one trustee — Whether 
operaiung as release to others.}—A release 
to one trustee in respect of a breach of 


part of the trust funds held to be a 
release to the other trustee, the releasc 
operating as an acceptance of the 
ous epen baat the Sanen ped 
2en invested.—_BLACKWOOD v. BUR- 
receive the best security he can give ROWES (1843), 2 Con. & Law. 459; 4 
I; Eq. R. 609 > 4 Dr. & War. 441.— IR. 


PART VIL SECT. 4, SUB-SECT. 6.—B. 
44721. General rule—Full informa- 


tion.}—Conecealment of a material 
fact sufficient to avoid a _ release 
obtained by the person whose duty 
it was to make the disclosure. If a 
trusteo me his cestui que trust in 
ignorance of the facts which make his 
title, & the cestut que trust files his bill 
in ignorance, & then from not knowing 
how to put his questions, he gets no 
answer as to those factr, & in such a 
situation releases, such a release cannot 
stand: if the release had been executcd 
after a full & fair disclosure, it might be 
different.— BowLzs v. STEWART (1803), 
1 Sch. && Lef. 209.—-IR. 


the investment of 
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public funds or other good security, & after his 
death, ‘‘ the capital stocka so purchased ”’ to A.’s 
children. By a codicil testator said, ‘‘ What I 
mean in my will by securing money in the public 
funda, is to purchase a capital stock’’ in the 
Console by my exors. In the above case A. 
died in 1843, & his children, on receiving £2,000, 
executed a release, which, after reciting that, 
according to the trust, £2,000 had been set apart 
to answer the annuity, they released the repre- 
sentative of testator from all claims & demands. 
In 1864 the children instituted a suit to recover 
the amount of Consols which would be required to 
produce £100 :—Held: having regard to the 
situation in life of pltf., the inaccuracy of the 
recitals, & the absence of professional assistance, 
they were not barred by lapse of time.—ASPLAND 
v., WATTS (1855), 20 Beav. 474; 25 L. J. Ch. 53; 
25L.T.Q. 8. 281; 1 Jur. N. 8. 068; 8 W. R. 526 ; 











52 E. R. 886. 

4474. he ee v. ATTwoon, 
ATTWOOD v. LLOYD, No. 4424, ante. 

4475. -]—Where a breach of trust has 


been committed from which a trustee alleges that 
he has been released, it is incumbent on him to 
show that the release was given by the cestui que 
trust deliberately & advisedly, with full knowledge 
of all the circumstances & of his own rights & 
claims against the trustee, & without pressure or 
undue influence. But where a cestui que trust, 
shortly after attaining twenty-one, pressed for 
payment of a sum of money to which he was 
entitled, & four years afterwards accepted from 
one of his trustees a packet of deeds, which the 
co-trustee, the father of the cestui que trust, had 
deposited by way of security on the occasion of a 
misappropriation by nim of the trust fund before 
the cestui que trust came of age, & at the request 
of his father signed & sent a release in writing, 
not under seal, to such trustee, & took no further 
steps till after his father’s death, six years later, 
& ten years after he came of age, when, the 
security turning out insufficient, he filed a bill to 
have the deficiency made good by the surviving 
trustee :—Held : the requisites for constituting 
a valid release had been complied with, & the 
cestui que trust must be taken to have had full 
knowledge of the value of the security, notwith- 
standing he had never opened the packet of deeds. 
FARRANT v. BLANCHFORD (1863), 1 De G. J. & Sm. 
107; 82 L. J. Ch. 237; 71. T. 770; 9 Jur. N.S. 
423; 11 W. R. 204; 46 E.R. 42, L. C. 

Annotation :—Retd. Chillingworth v. Chambers, [1896] 1 

Ch. 685. 

4476. —-— -——.]|—-A fund was given to one for 
life, with a direction that upon her death the 
dividends should be accuinulated for her children, 
of whom pltf. was one, during their minorities. 
Upon the tenant for life’s death the father assumed 
to act as a trustee & by sufferance of his co-trustee, 
deft., received & applied the dividends for the 
ete of his children, he being otherwise incap- 
able of maintaining them. The dividends were 
therefore not accumulated. He died leaving his 
children his universal legatees. Fourteen days 
after pltf. came of age she gave to deft. an acknow- 
ledgment upon his transferring her share of the 
fund to her, from which it appeared that the share 
was the capital only, & in which it was clearly 
stated how the dividends had been applied. 
Deft. was also sole exor. of the father & on winding- 
up his estate six months later, pitf. & her sisters 
joined in formally releasing all claims upon or in 
respect of that estate. Later she filed this bill 
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to make the trustee account for the accumulations : 
—Held: under these circumstances, as the 
acknowledgment showed that pltf. was well 
acquainted with the actual facts & as the trustee 
would be entitled to be recouped any sum for which 
he might be held accountable out of the estate 
of the father, of whom pltf. was one of the 
universal legatees, the bill must be dismissed for 
the release in effect operated as a discharge of 
the claim.—AVELINE v. MeLuuisit (1864), 2 De G. 
J.& Sm. 288; 10 L. T. 830; 10 Jur. N.S. 788; 12 
W. R. 1020; 46 EB. R. 886, L. JJ. 


Annotations :-—Refd. Culbertson ». Wood (1870), 19 W. R. 
aoe Havelock v. Havelock, /ée Allan (1881), 17 Ch. D. 


4477. Release made under misapprehension— 
Inoperative.|—A. executed a bond to B. & C., 
conditioned for payment of an annuity of £100 
to D. for life, & assigned an annuity of £120 for 
the life of one M. & a policy of insurance for £700 
on M.'s life, to B. & C., upon certain trusts for 
further securing the annuity of £100. M. died, & 
A. died shortly afterwards, having, as was then 
believed, received the £700 & applied it to his own 
use. Shortly afterwards 1D)., in consideration of £500, 
released A.’s personal representative & B. & C. 
from the annuity of £100 & the securities for it. 
Some years afterwards it was discovered that A. 
had placed the £700 in a bank, in the names of 
B. & C. where it still remained :—Held: the 
release, having been executed under a mistake, 
was inoperative, & the £700 remained impressed 
with the trusts for securing the annuity of £100.— 
Horr v. BECHER (1842), 12 Sim. 465; 11 1. J. Ch. 
163; 6 Jur. 93; 59 E. R. L211. 

Annotations :—Mentd. Rogers v. Acaster (1851), 14 Beav. 
445; Kitagerald v. Fitzrerald (1868), LL. R. 2 P. C. 83 ; 
Widgery v. Tepper (1877), 38 L. T. 434. 

4478. ---— --.]—If on the footing of a sup- 
posed illegitimacy, the title of the cestui que trust 
to the legacy is disputed & denied by the trustce, 
& the former is thereby induced to accept from 
the trustee a smaller sum than that to which he is 
entitled under the will, & by deed to release the 
trustce from the payment of the legacy, equity 
will not permit such a transaction to stand. Even 
without any evidence of fraud, such a transaction 
is null & void.—TuoMsoN v. Eastwoop (1877), 2 
App. Cas. 215, H. LL. 

Annotations :-—Reftd. Dougan v. Macpherson, [1902] A. C. 
197. Mentd. Cunningham v. Foot (1878), 3 App. Cas. 974 ; 
The Kong Magnus, {1891) BP. 223; Ie Lioyd, Lloyd v. 


Lloyd, [1903] 1 Ch. 385; Lewis v. McKay, Algate v. 
Vugier, Clark v. Potter (1924), 93 L. J. K. B. 8£0. 


4479. —~— —-~-.|—-A releasc to a trustee set 
aside after the lapse of more than twenty years & 
after the death of a trustee, on evidence of pltf., 
corroborated by the tenor of the deed, that it was 
executed in error. Testator bequeathed one-half 
of his residuary personal estate to his sister, & one 
quarter thereof to each of his two nieces: he ap- 
pointed his sister trustee & extrix. of his will, & 
died in the year 1855. The residuary personal 
estate consisted principally of railway shares & 
stocks, & at the time of passing the residuary 
account it was valued at £42,000. The nieces 
lived with their aunt, who had brought them up 
from childhood. In 1859 the nieces executed a 
release of all suits & causes of action, in favour of 
their aunt in consideration of the payment of 
£10,500 to each. At the time of the execution of 
the release, the railway shares & stocks had 
increased in valuc, & the share of each of the 
nieces was worth much more than £10,500. The 
release was drawn up by the aunt’s solr., & the 
nieces had no independent advice, & executed it 





4471 i. Release made under mtsanprehension —Inoperative.}—BOWLES ¥, STEWART (1803), 1 Sch. & Lefy209.—iR. 
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Sect. 4.—Limitations on liability of trustees: Sub- 
sect. 6, B. & C.; sub-sect. 7, A.] 

in error, but no fraud was imputed. In 1879, the 
aunt died. In 1883, an action was commenced by 
one of the nieces to set aside the release :—Held : 
the release was invalid, & must be set aside.— 
Re GARNETT, GANDY v. MACAULAY (1885), 31 Ch. 
D1, Ce As 

Annotations :—Mentd. Mason v. Mason (1886), 2 T. L. R 

266; He Farman, Farman v. Smith (1887), 57 L. J. Ch. 

637; Wildish v. Fowler (1888), 5 T. L. R. 113. 

4480. Release obtained by fraud or undue in- 
fluence.|—Lioyp v. ATrwoop, ATrwood  v. 
Liuoyp, No. 4424, ante. 

4481. Release on advice of independent solicitor.] 
-—-STANES v. PARKER, No. 4472, ante. 

4482, Onus of proof.|—Lioyp v. ATTwoop, 
ATTWOOD v. LiuoypD, No. 4424, ante. 

4483. Release without independent professional 
advice.|—On ao settlement of account between a 
cestui que trust & a trustee (a solr.), the latter 
charged for professional services in the trust. A 
release was executed but the cestui que (rust not 
having had any independent professional assistance 
on the occasion the ct. relieved him from the 
professional charges beyond costs out of pocket.— 
Topp v. Winson (1846), 9 Beav. 486; 1 New 
Pract. Cas. 489; 15 L. J. Ch. 450; 10 Jur. 626; 
50 E.R. 431. 

Necessity for knowledge on acquiescence.|— 
See Sub-sect. 5, B., ante. 





C. What Persons Bound. 

4484. Release by some of _ beneficiaries—Mis- 
joinder of plaintiffs not entitled to relief.) — 
AYLWIN v. Bray (1822), cited in 2 Y. & J. 512 at 
pp. 517, 518. 

Annotation :-—Refd. Raffity v. King (1836), 6 L. J. Ch. 87. 

4485. -.|\—MoRLEY v. HAWKE (LORD) 
(circa 1801), cited in 2 Y. & J. at p. 520. 
aa carl :—Relfd. Davies v. Quarterman (1840), 4 Y. & C. 








Acquiescence by some of beneficiaries.]—Sce Nos. 
4462-4464, ante. 

4436. Beneficiaries recently attaining majority— 
Validity of release.|—A., being tenant for life, with 
remainder to his children as he might appoint, & 
being indebted to one of the trustees of the fund, 
soon after his eldest son came of age, he executed 
the power in his eldest. sun’s favour, & the whole 
fund was retained by the trustee in satisfaction of 
the debt. The son, who was twenty-three years 
of age, executed to the trustees a release of all 
claims in respect thereof; & cighteen years after- 
wards, he, in conjunction with a younger brother 
& sister, filed a bill against the trustees, to set 
aside the transaction. The ct. declared the whole 
transaction fraudulent & void. The trustees 
were ordered to restore the fund, & the father was 
also held responsible.-—WapvbE v. Cox (1835), 4 
LL. J. Ch. 105, 

4487. -|—Degree of weight to be 
attached to deeds of release executed by cestuis que 
trust within a few days of their respectively coming 
of age, when such releases profess to proceed upon 
the examination of complicated accounts. 

The bill stated that an account had been made 
out, showing that a certain sum was due to pltf., 
& it alleged that defts. set up that account & the 
povient of the balance as a final settlement. The 

ill charged the contrary, & that much more was 
due to pitf., as would appear if certain accounts 








4480 i. Release obtained by fraud or 
undue influence.}—BOWLES v. STEWART 
(1803), 1 Sch... & Lef. 209.— IR. 
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a. Long dclay—Benefictary prevented AN. 
by poverty from asecrling his rights.}— 
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were rendered. A deed of release had, in fact, 
been executed by pltf. at the time of the payment 
of the balance in question; but the bill made no 
mention of it. As this deed of release acknow- 
ledged the receipt of certain sums, it could not be 
wholly set aside; but the ct. was of opinion, under 
the circumstances of the case, that if did not 
deprive pltf. of his right to the accounts which he 
sought.— WEDDERBURN v. WEDDERBURN (1838), 
4My. & Cr. 41; 8L. J. Ch. 177; 3 Jur. 596; 41 
E. KR. 16, Ll. C. 


Annotations :—Consd. Egg v. Devey 1847) 10 Beav. 444. 
Apld. Allfrey v. Allfrey (1849), 1 H. & fw. 179. Retd. 
Portlock v. Gardner (1842), 1 Hare, 594; Willett vu. 
Blanford (1842), 1 Hare, 253; Clements v. Hall ie 

L. J. Ch. 350, n. ; Bright v. Legerton (1861), 2 De G. F. 

& J.606; Mentd. Travis v. Milne, Milne v. Milne (1851), 

9 Hare, 141; Simpson v. Chapman (1853), 4 De G. M. & 

G. 154; Swinborne v. Nelson (1853), 16 Beav. 416; 

Hart v. Clarke (1854), 24 L. T. O. 8. 185 ; Wedderburn 

v, Wedderburn (1856), 22 Beav. 84; Vyse v. Foster (1872), 

8 Ch, App. 315, n.; Edinburgh Corpn. v. Lord Advocate 

(1879), 4 App. Cas. 823. 

4488. -|—The ct. looks with consider- 
able jealousy at a release, executed by a young 
lady, at or shortly after attaining twenty-one, 
upon a settlement of accounts between her & her 
trustees.— PARKER v. BLoxaM (1855), 20 Beav. 
295; 52 I. R. 616. 

Infants.]|—Sec INFANTS, Vol. XXVIII., p. 151, 
Nos. 116-121. 

Persons acquiescing in breach.|—See Sub-sect. 


5, D., ante. 








Sunb-sEcT. 7.—Lapsre oF 'TiME AND J.ACHEs. 
A. In General. 

Sce Equity, Vol. XX., pp. 6524-541, Nos. 
2488-2587; LimiITATION OF ACTIONS, Vol. XXXII, 
pp. 509-519. 

4489. Long delay—Impeachment of sale _ to 
trustee—Twenty years.]|—PricE v. Byrn (circa 
1795), cited in 5 Ves. at p. 681; 31 EH. R. 803. 
Annotations :—Consd. Campbell v. Walker (1800), 5 Ves. 

678. Refd. Chalmer v. Bradicy (1819), 1 Jac. & W. 51. 

Roberts v. Tunstall (1845), 4 Hare, 257; Harcourt v. 

White (1860), 28 Beav. 303; Carey v. Cuthbert (1873), 

22 W. R. 249. 

4490. ——— Effect of trustee being merely naked 
trustee—-No rights or interests appertaining to 
owner.]—-Where property has been administered 
& applied without complaint according to a uniform 
course of management for a long series of ycars, the 
ct. will not, by an interlocutory order, disturb 
the possession upon the ground that such applica- 
tion is a breach of trust, unless it is perfectly clear 
that the party in whom the property is vested is a 
mere naked trustee, & has not, even to a limited 
extent, any of the rights or interests of an owner.— 
SKINNERS’ Co. v. InisH SOCIETY (1836), 1 My. & 
Cr. 162; 40 E. R. 3383; subsequent proceedings 
(1845), 12 Cl. & Fin. 425, H. L. 

Annotation :-—Mentd. Skinners’ Co. v. Irish Soc. 

Donnelly, 168. 

4491. ——— Whether lapse of time alone ground 
for relief.|—W. gave all the rest & residue of his 
personal estate & effects whatsoever unto trustees, 
upon trust to permit & suffer his wife, to possess & 
enjoy same & every part thereof, for & during the 
term of her natural life; & after her decease, tu 
pay such rest & residue unto his son & daughter 
equally. Testator’s estate consisted of, amongst 
other things, certain household furniture & 
farming stock, which the trustee did not convert 
into money, but permitted the widow to take 


(1837), 


BECKIT v. WRaGG (1859), 7 Gr. 220.— 
b. —— Direct trust.}—In all cases 
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eerie of them, whereby same were ultimately _ v. BoustTzapD, 41 Sol. Jo. 156, C. A.; subsequent 


st :—Held: the estate of the trustee was bound 
to make good the loss, although the parties 
entitled in remainder did not file their bill for many 
years after the property had been lost, & not until 
the death of the tenant for life.—SMITH v. PUGH 
(1842), 6 Jur. 701. 

4492. |—A., a trustee, misapplied a 
trust fund of which he was tenant for life, & he died 
in 1834. C., who then became entitled to it, died 
in 1858, having taken no progene to recover it. 
A bill, filed in 1863 by the representatives of C. 
against the representatives of the representative 
of A., to recover the fund, was dismissed with 
costs, on the ground of the lapse of time.—Hopa- 
SON v. BIBBY (1863), 32 Beav. 221; 8L. T. 2663 11 
W. RR. 5629; 55 I. R. 87 

4493. ——— .|— Re Cross, TTARSTON v. TENI- 
SON, No. 4471, ante. 

49 When no laches or acquiescence. | 

-—Lapse of time is not, in itself, a bar to the claim 

of a cestui que trust, against a trustee in a ct. of 

equity, where no laches or acquiescence can be 
imputed to him.—CaTor v. CROYDON CANAL Co. 

(1843), 4 Y. & C. Ex. 598; 13 L. J. Ch. 89; 2 

L. T. O. S. 225; 8 Jur. 277; 160 E. R. 1149, L. C. 
4495, —-—- —-—- -|—(1) A cestui que trust 

discovering a breach of trust, but not receiving any 
benefit from it, or conniving in it for any purpose, & 
not recognising the transaction, is not precluded 
from complaining of it merely on the ground that 
he abstained from making such complaint until 
long after he first knew of it. 

Where stock stood invested in trust for the 
mother for life, with remainder to her son & 
daughter & their children, the daughter knew of an 
application by the son for a loan from the trustees 
of part of the trust moneys upon his personal 
security, & that the trustees were willing to make 
the loan with the consent of her mother, the tenant 
for life, & that the loan was in fact afterwards 
made. The daughter objected to the loan in her 
communications with her mother, but did not 
otherwise oppose it, & had not any communication 
with the trustees on the subject :—Held: (1) this 
was not such acquiescence on the part of the 
daughter to the loan as to preclude her from 
charging the trustees with the breach of trust in a 
suit instituted seven years after the transaction 
took place; (2) the daughter was not precluded 
from so charging the trustees by the fact that she 
knew that the mother had (untruly) stated to her 
son that she, the daughter, had consented to the 
loan, such statement of the daughter’s consent 
never having been communicated to the trustees 
or constituted any part of the sanction or authority 
under which they acted.— PHILLIPSON v. GATTY, 
GATTY v. PHILLIPSON (1848), 7 Hare, 516; 12 
L. T. O. 8S. 445; 18 Jur. 318; 68 E. R. 213; 3; on 
appeal (1850), 2 H. & Tw. 459, L. C. 

Annotations :—Generally, Mentd. Norris v. Wright (1851), 14 
Beav. 291; Re Massingberd’s Settlmt., Clark v. Trelawney 
(1890), 63 "L. T. 296. 

44.96. .]|—Where an express trust 
is established, mere lapse of time, if not coupled 
with other circumstances rendering it unjust to 
give relief, will not, apart froin any Statute of 
Limitations, bar the claim of a cestui que trust.— 
ROCHEFOUCAULD v. BouSTEAD, [1897] 1 Ch. 196; 
66 L. J. Ch. 743; 75 L. T. 502; 45 W. R. 272 ; 13 
T. L. R. 1183; sub nom. DE LA ROcCIEFOUCAULD 
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proceedings, [1898] 1 Ch. 550, C. A. 


Annotations :—Refd. Re Gallard, te Dollard. ieee 2 
-B.8; Brooks v. Muckleston, [1 900] 2 Taylor 
v. Davies, | [1920] 4. C. 636. Men were “bib 5 Taylor 


16 T. L. 
4497. “Right of beneficiary coming into 


en ee v. GARDINER, No. 4328, 
ante 

4498. Effect on other cestuis que trust.|—STory 
v. Gapr, No. 4051, ante. 

Loss of right to account. eee Equity, Vol. 
XX., pp. 278-279, Nos. 380-390. 

4499. Thirty years.|—The bill alleged a 
breach of trust by deceased tenant for life under 
a settlement, in the application to the liquidation 
of a charge on the scttled estates of the proceeds 
of part of such settled estates, while there was in 
his hands, as personal representative of the settlor, 
personal estate of such settlor primarily applicable 
to the liquidation of the charge. The answer 
of the personal representative of deceased tenant 
for life asserted the trust to have been duly & 
regularly performed by such tenant for life, & as 
evidence thereof set forth references to the accounts 
rendered of the settlor’s personal estate by his 
representative, deceased tenant for life, to the 
Stamp Office. Pltfs. did not amend their bill 
to meet the primd fucie case thus set up hy deft. : 
—Held: the ulleged breach of trust having taken 
place, if at all, at least thirty years back, pltfs. 
were not, under the circumstances, entitled to an 
account of the settlor’s personal estate.—Morris 
v. Morris (1858), 28 L. J. Ch. 320; 32 L. T. O. S. 
84; 4 Jur. N.S. 964; 6 W. R. 427; affd. on other 
grounds, 2 De G. & J. 323, L. JJ. 

4500. ———- Twenty years—Accounts settled & 
not challenged.}|—(1) Even where Stat. Limitations 
does not apply, the ct. will not entertain a suit by 
a cestui que trust, instituted for the purpose of 
challenging the accounts scttled by his trustees, 
when the accounts & matters had been investigated 
twenty years before, & he had every opportunity 
of going into them. 

(2) Lapse of time alone will be a sufficient bar 
to such a suit.—BricuT v. L&EGERTON (No. 1) 
(1860), 29 Beav. 60; 29 L. J. Ch. 852; 3 1. T. 
205; 24 J. P. 772; 6 Jur. N.S. 1179; 8 W. R. 
678; 54 E.R. 5483 affd. (1861),2 DeG. FP. & J. 
606, L. C. 


Annotations :—Refd. Carey v. Cuthbert. (1873), 22 W. R. 
219; Ie Cross, Harston v. Tenison (1882), 20 Ch. 1D. 109 ; 








Fochotoucault v. Boustesd, teers 1 Ch. 196. Mentd. 
ith v. Blakey oO hee . i 2 Q. B. 326; Massey v. 
alan (1879), 13 Ch. 8, 





4501. Scmncleney of lapse of time alone.]—- 
BriGutT v. LEGERTON (No. 1), No. 4500, ante. 

Necessity for knowledge of facts.|—-Sce IIQuiry, 
Vol. XX., pp. 529-532, Nos. 2513-2534. 

4502. Failure to enforce regular payment— 
Annuity—-No laches.]—An annuitant is not guilty 
of such laches as would disentitle her to recover 
arrears of her annuity merely on the ground that 
she has not actively enforced the performance of 
the duty of the trustees to pay her such annuity 
eta —Re Rix, Rix v. Rrx (1912), 56 Sol. Jo. 
573 


Acquiescence.]—Sve Sub-sect. 5, A., ane. 

Condonation.|—See Sub-sect. 6, ay ante. 

Trusts affecting real property j—-See LIMITATION 
oF Actions, Vol. XXXII., pp. 466-471, Nos. 
1315-1349. 





of direct. trust length of time does d. 
not bar.—Scotr ». Knox (184]), 4 
I. fag R. 397.—IR. 
——.}—Scnvuzn v. Top, [1913] ——CAN. 


A. “o. 213.—SCOT 
J.—VOL. XLII. 


Necessity for knowledge of jaca 
Delay without knowledge no lac 
MACK v. MACK (N.8.) (1894), 23S. C. Rt: 


—— ——.]— Where there is a 


continuing & subsisting trust, & the in- 
heritor is ignorant of the facts con- 
stituting the fraud, he is not barred of 
relief by length of timo.—MEDLICOTT ». 
O’DoNEL (1809), 1 Ball € B. 146.—IR. 
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Sect. 4.—Limitations on liability of trustees: Subd- 
sect.7, A. & B.; sub-sect. 8, A. & B.] 

Lapse of time as evidence of acquiescence.|— 
See Nos. 4447-4449, ante. 

Lapse of time as bar to relief against personal 
representatives of trustee.|—See ExrcuTors, Vol. 

XKIV., pp. 629-631, Nos. 6565-6579. 

Charities .|—See CHARITIES, Vol. VIII., pp. 353- 
855, Nos. 1498-1519. 


B. Iimitation of Actions. 

See Trustee Act, 1888 (c. 59), 8. 8. 

Whether trustees entitled to plead statute.]— 
See LIMITATION OF ACTIONS, Vol. XXXII, pp. 
491-508, Nos, 1526-1677. 

Trustees for payment of debts.|—-See Limira- 
TION OF AcTIONs, Vol. XXXII., pp. 508, 509, 
Nos. 1678-1686. 

Purchasers from trustees.|—-See LIMITATION OF 
Actions, Vol. XXXII., pp. 470, 471, Nos. 1345- 
1349. 

Mortgagees as trustees.|—See LIMITATION OF 
Actions, Vol. XXXII., pp. 481, 482, Nos. 1448~- 
1454. 

Effect of fraud.|—Sce LIMITATION OF ACTIONS, 
Vol. XXXII., pp. 520-529, Nos. 1762~1836. 

Effect of mistake.|—See LIMITATION OF ACTIONS, 
Vol. XXXII., p. 518, Nos. 1758-1761. 

Application of statute to charities.| — See 
CHARITIES, Vol. VIII., pp. 253-255, Nos. 1498- 
1519. 

Loss of right to account.]—Sce Equity, Vol. 
XX., pp. 278, 279, Nos. 380-390. 


Subn-sEcT. 8.—CONTRIBUTION OR INDEMNITY 
FROM Co-TRUSTEES. 
A. Contribution. 

4503. Liability of co-trustees to contribute— 
Breach by all trustees—Action brought by repre- 
sentatives of deceased trustee.|—-The exors. of 
deceased trustee may file a bill against the sur- 
viving co-trustees of their testator for the pur- 
pose of making them contribute their share towards 
making good the loss occasioned to the trustees b 
a breach of trust committed by all the trustees, 
it is not necessary to make the trustees parties.— 
RoBiInson v. Evans (1843), 7 Jur. 738. 

4504. .|—ELVIDGE v. BELLING= 
HAM aot? 37 Sol. Jo. 600. 

450 Action against representatives 
of ea trustee.|—T'wo trustees in breach of 
trust invested trust funds in partly paid shares 
ofaco. Some years after the death of one trustee, 
the survivor, who had made every reasonable effort 
to dispose of the shares, but without success, 
paid a call of £800 as a contributory in the liquida- 
tion of the co. :—Held: deceased trustee’s repre- 
sentatives, though not liable to the co. for the call, 
were liable to the surviving trustee for contribu- 
tion.—JACKSON v. DicKIrNsoNn, [1903] 1 Ch. 947; 
72 L. J. Ch. 761; 88 L. T. 507; 19 T. L. R. 350. 

4506. ——-- ——— Bankrupt trustee obtaining 
certificate—Not Mable to contribute.|—WILson v. 
GoopMAN (1845), 4 Hare, 54; 4 L. T. O. S. 811; 


67 KE. R. 558. 
Sa a :—Refd. Rashdall v. Ford (1866), L. R. 2 Eq. 


4507, ——— Trustee not interfering in execu- 
tion of trusts—Inquiry ordered as to amount of 




















89.—IR. 
4509 i. 
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contribution.]—Where trustees incur, by reason of 
their neglect of duty, a joint liability, ‘& the liability 
is discharged by one of them, he is entitled to Bt. 
tribution from his co-trustee. 

But when the trustee against whom it was sought 
to enforce the contribution had never interfered 
in the execution of the trusts, & there were cir- 
cumstances to show that the other trustee had the 
entire management of the trusts, the ct. granted 
an inquiry as to the amount of contribution to be 
paid to petitioner.—WoORTHINGTON v. PAKENHAM 
(1851), 17 L. T. O. 8S. 224, L. O. 

4508. ——- ——- Defences severed—One set of 
costs only obtained.|—-Two trustees, A. & B., were 
ordered to pay a sum of money into ct. ; this was 
paid by A. alone. They had severed in their 
defences & obtained but one set of costs. B.'s 
share of the costs was ordered to be paid to A. 
by way of contribution.—PRINCE v. HINE (No. 2) 
(1859), 27 Beav. 345; 54 E.R. 135. 

4509. ——,]-—_PRIME v. SAVELL, [1867] 
W.N., 227. 
ae :—Distd. Chillingworth v. Chambers (1895), 13 


4510. — — .|—CHILLINGWORTH v. CHAM- 
BERS, No. 4523, post. 

4511. .|—Where a trustee, to whom 
his co-trustee had in 1885 handed over a sum 
of money to be invested in accordance with the 
terms of the settlement, leaving the management 
of the trust to him, gave the money to an outside 
broker for investment, who misappropriated a 
portion of the same so that it was irrevocably lost 
in 1888, both trustees were held liable for the lost 
trust money, & the active trustee was, on the 
authority of Chillingworth v. Chambers, No. 4523, 
post, declared to be entitled to contribution from 
the passive trustee.— ROBINSON v. HARKIN, [1896] 








eet ee 





2 Ch. 415; 65 L. J. Ch. 778; 74 L. T. 7773; 44 
W. KR. 702; 12 T. 1. R. 4753 40 Sol. Jo. 600. 
4512. ——— Whether cestuis que trust necessary 


parties to action.|—JESSE v. BENNETT, No. 4409, 
ante. 

4513. ——~— Right to inquiry as to proportion.|—In 
an action by A. against his trustees, B. & C., to 
make them jointly & severally liable for the loss 
occasioned by an investment on insufficientsecurity, 
in breach of trust, of the trust fund, B. in his state- 
ment of defence & counterclaim, claimed contribu- 
tion from C., as the trustee primarily liable for 
the alleged breach of trust, if established. The 
defence was delivered to C., but there was no order 
that that should be sufficient notice. A decree 
for an oo & payment having been made 
against B. & C.:—Held: B. was entitled to an 
inquiry how & ‘in what roportions, as between 
B. & C., the sums ardenad: to be paid to A. should 
be borne & paid.— BUTLER v. BUTLER (1880), 14 
Ch. D. 329; 49 L. J. Ch. 742; 42 L. T. 7283; 28 
W. R. 825. 
aration :—Refd. Sawyer v. Sawyer (1885), 28 Ch. D. 


Trustees in bankruptcy.]—-See BANK- 
RuPTCY, Vol. IV., pp. 238, 284, Nos. 2188-2190. 
4514. -]—When two trustees are jointly 
& severally liable to make good a trust fund, pltf. 
may recover the whole from either of them, & 
the one who pays the whole is entitled to contribu- 
tion as against the other (Rommuiy, M.R.).— 
Birks v. MICKLETHWAIT (1864), 33 Beav. 409; 33 
L. J. Ch. 510; 10 L. T. 85; 10 Jur. N.S. 802 ; 








his c trustee. —WortTmnaTon v, Pak- 

eNHLM (1851), 8 Ir. Jur. ple eas 
45141. ——. Camp 

a (18! 5), 1 13 N. Z. ‘n PR. 757, 


—— 


rustees 


ed by one of 
bution from 
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9 W. R. 505; 55 BE. R. 426; 
a J. Ch. 862, L. C. 
Annotation :—Refd. Micklethwaite v. Winstanley (1864), 34 

L. J. Ch, 281. 

4515. .|—When a decree has been made 
against an exor,, & the estate of deceased exor., 
to make good a breach of trust, payment by the 
surviving exor. of the whole amount due is a com- 
plete discharge of deceased exor.’s estate, & it is 
not competent for the ct. to enforce payment 
against deceased exor.’s estate in order to establish 
contribution.—-MICKLETHWAIT v. WINSTANLEY 
(1864), 5 New Rep. 204; 34 L. J. Ch. 281; 11 
L. T. 682; 13 W. R. 210, L. JJ. 

4516. -|—In a suit relating to the validity 
of the removal of a pastor, the trustces were ordered 
to pay the costs. They paid them out of the 


on appeal, 34 








charity funds; but, upon an information by the 


A.-G., they were ordered to replace the amount. 


They must obtain such relief as they are entitled 


to against the representatives of those persons who 
ought to contribute towards the repayment of the 
fund (RomILuy, M.R.).—A.-G. v. DAUGARS (1864), 
338 Beav. 621; 28 J. P. 726; 10 Jur. N.S. 966; 12 
W. R. 363; 55 BK. RR. 609. 


4517. ———.|—I°LETCHER v. GREEN, No. 4112, 
ante, 
4518. ——.|-—H. C. & T., trustees, invested a 


sum on mtge. The security turned out to be 
insufficient, & a loss was sustained. 


instituted by the beneficiaries it was declared 


that T., C. & her husband, & the estate of H. were 
jointly liable to make this loss good, & numerous 


orders were made directing C. & her husband & T. 
to pay certain sums into ct., & eventually pltfs.. 
who were the trustees of a settlement which com- 
prised certain portions of Il.’s estate, paid the 
whole sum into ct. Plitfs. then sued T. for his 
one-third contribution, & obtained judgment, but 
by reason of his insolvency, recovered nothing. 
They then sued Mr. & Mrs. C. for half contribu- 
tion. There was an arrangement between the 
trustees that Mr. & Mrs. C., who were resident 
abroad, should not be troubled about the trusts, 
&, as a fact, they did nothing therein :—Held : 
this was no bar to contribution.—BACcOoN v. 
CAMPITAUSEN (1888), 58 L. T. 851. 

4519. -|—By an order made on further 
consideration, funds were carried over to “ the 
account of the perpetual annuity of deft. & her 
issue,’’ with a direction to pay the dividends 
thereon to deft. for life. Deft. charged her interest 
in this fund, & the incumbrancers obtained stop 
orders thereon. Subsequently it was discovered 
that at the time the order was made deft. was 
jointly & severally liable with testator for breaches 
of trust which had been wholly made good out of 
testator’s estate. The order was made in the 
presence of pltf., who was not at the time aware 
of deft.’s liability in respect of the breach of trust. 
On a motion by pltf. to obtain contribution from 
deft. to the extent of a moiety of this liability, & 
to have this claim satisfied out of the funds carried 
over to deft.’s separate account, notwithstanding 
the stop orders :—Held: though deft. was liable 
to contribute towards making good the loss 
occasioned by her breach of trust, & could take 
nothing beneficially from testator’s estate until 
she had done so, still, as between pltf. & the incum- 
brancers, the matter was res judicata, & the 
incumbrancers were entitled to priority over the 
claim now made for contribution for breach of 
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trust.—Re Eyton, BARTLETT v. CHARLES (1890), 45 
Ch. D, 458 69 L. J. Ch. 783; 63 L. .. 336 } 39 


Annotations :—Consd. Edgar v. Plomley, {1 : ; 
Thompson »v, Thompson, (1928) 2 ay rat ©. 431; 


A. 

v. Storey, [1911] 1 Ch. sia aces 

4520. Service of notice of contribution—On 
person out of jurisdiction—-When R. S. C., Ord. 11, 
r. 1 (g) applicable..—Where, in an action by a@ 
cestui que trust against the survivor of two trustees 
for breach of trust, deft. applied under R. 8S. C., 
Ord. 11, r. 1 (g), for leave to serve the legal personal 
representative, resident in Ireland, of deceased 
trustee, as being a ‘‘ necessary or proper party ”’ 
to the action, with a third party notice issue under 
R.8. C., Ord. 16, r. 48, & saimae contribution :— 
Held: R.S.C., Ord. 11, r. 1 (g), had no application 
to a third party notice for contribution, unless 
semble, there were at least two contributors one of 
whom was within the jurisdiction ; & contribution 
from a single contributor was not one of the cases 
mentioned in that Ord. in which service of a 
writ out of the jurisdiction could be allowed.— 
McCuEranE v. GyeEs, [1902] 1 Ch. 287; 71 
L. J. Ch. 183; 867. T.1: 50 W. R. 376; 46 Sol. 
Jo. 175, C. A.3; subsequent proceedings, [1902)} 
1 Ch. 911. 


Annotations :—Mentd. Barclays Bank v. Tom 
K. B, 221; Akt. Ocean v. Harding, [1928] 2 K’. 


B. Indemnity. 
4521. Trustee deriving benefit from breach— 
Liability to indemnify co-trustees—-Bond taken as 
indemnity—Right to sue on bond.]—A. being 
trustee with B. of a legacy of £10,000 applied to 
B. to be allowed to employ it in his private 
business ; B. gave his consent, on receiving from 
A. a bond of indemnity with the following con- 
dition, that if A., his heirs, exors., etc., should, 
at. all times, save, defend, & keep harmless & 
indemnified B., his heirs, etc., from all manner of 
actions, suits, causes of action & suit, proceedings, 
claims, demands, loss, costs, charges, damages 
& expenses whatsoever, which should or might 
be brought, commenced, prosecuted, or made 
against them, or which they should bear, pay. 
suffer, sustain, expend, or be put unto by reason of 
the legacy, or the interest thereof, or on account 
of A.’s being permitted to hold the same, the 
obligation was to be void. The legacy not having 
been accounted for or paid by A. to the cestuis que 
trust, the latter filed a bill against the exors. of 
A. & B.. & obtained a decree, which declared that 
A. & B. had become jointly & severally liable to 
make good the legacy, & ordered them to do so. 
A charge had been carried in against the estate 
of B., but no sum had been paid with the exception 
of £10 for costs of suit :—Held: the bond was not 
illegal, the representative of B. was entitled to 
recover from the representative of A. £10,000 
with interest & costs of suit.—WARWICK vv. 
RIcHARDSON (1842), 10M. & W. 284; 11L. J. Ex. 
351. 
Annotations :—Retd. Smith v. Howell (1851), 6 


(1923] 1 
B, 371. 


Exch. 730 ; 
British 


Gorsuch v, Cree (1860), 8 C. B. N. 8S. 574; t 
Provident Life & Fire Assce. Soc. (1862), 7 L. T. 234; 
Re British Provident Life & Fire Assco. Co., Anglo- 
Australian Assco. Co.’s Case, Teeto’s Case, Rumney’s 
Case (1864), 4 New Rep. 48; Taylor v. Chichester & 
Midburst Ry. Co. (1867), L. R. 2 Exch. 356. 








4522. Promissory note & deposit of 
title deeds as indemnity.|—-Where one of two co- 
trustees sold out £1,000 stock, part of the trust 
fund, & lent it to her co-trustee, receiving at the 
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f. New trustee ordered to refund mney erroneously paid by co-trustee—Action against representatives of decegsed trustee. }— 


OGILVY v. NOSWELL (1850), 12 Dunl. ( 


of Sess.) 940; 22 Sc. Jur. 412.—SCOT. 
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Sect. 4.—Limitations on liability of trustees: Sube 
sect. 8, B.; sub-sect, 9, A.) 


same time a promissory note, & a deposit of the 
title deeds of certain freeholds :—Held: the lands 
became, not a security for the trust moneys, but 
a personal indemnity to the holder of the deeds.— 
GROOM v. BooTtH (1853), 1 Drew. 548; 1 Eq. Rep. 
182; 22 L. J. Ch. 961; 21 L. T. O. S. 253; 17 
Jur. 9227; 1 W. R. 423; 61 B. B. 561. 

Annotation :—Consd. Francis v. Francis (1854), 5 De G. M. 

& G. 108. 

4523. —— Trustee-beneficiary.]—(1) The 
rule as to the right of a trustee to contribution 
from his co-trustee for loss occasioned to the trust 
estate by a breach of trust for which both are 
equally to blame does not apply where one of the 
trustees is also a cestui que trust & has received, as 
between himself & his co-trustee, an exclusive 
benefit by the breach of trust: in that case the 
rule to be applied is that under which the share or 
interest, of a cestui que trust who has assented to & 
profited by a breach of trust has to bear the whole 
loss; & the trustee who is a cestui que trust must 
therefore indemnify his co-trustee to the extent 
of his share or jnterest in the trust estate, & not 
merely to the extent of the benefit he has received. 

Pltf. & deft., the trustees of a will, invested 
certain trust funds, part of the trust estate, in 
securities of a description authorised by the will. 
Pitf. while a trustee, became also entitled as a 
beneficiary to a share of the trust estate. The 
investments, some of which were made before & 
others after pltf. became a beneficiary, turned out 
insufficient, & pltf. & deft. were declared jointly & 
severally liable to make good the loss to the trust 
estate. The whole of the loss was made good out 
of pltf.’s share of the trust estate, which share 
exceeded the amount of the loss:—Held: pltf. 
had no right of contribution from deft. in respect 
of any part. of the loss. 

(2) Suppose a cestui que trust in remainder to 
induce his trustees to commit a breach of trust 
for the benefit of the tenant for life—perhaps his 
own father or mother—can such a remainderman 
compel the trustees to make good the loss or 
resist their claim to have it made good out of his 
interest when it falls in, if some other cesfwue que 
trust compels them to make the loss good? I 
apprehend not; & yet, in the case supposed, the 
cestui que trust in remainder might not himself 
have derived any benefit at all from the breach 
of trust (LINDLEY, I..J.).—CHILLINGWORTH |v. 
CHAMBERS, [1896] 1 Ch. 685; 65 L. J. Ch. 348; 74 
IL. T. 84; 44 W. R. 388; 12 T. L. R. 217; 40 
Sol. Jo. 294, C. A. 

Annotations :—As to (1) Refd. Robinson v. Harkin, [1896] 

2 Ch. 415; Moxham ». Grant, (1900] 1 Q. B. 88. As to 
(2) Refd. Fletcher v». Collis, {1905) 2 Ch. 24; Re Rhodesa 


Goldfields, Partridge v. Rhodesia Goldfields, (1910) 1 
Ch. 239. Generally, Refd. Slade v. Chainc, {1908} 1 Ch. 





4524. ——- ~—-—.] — BAYNARD v. WOOLLEY, 
WEARING v. BAYNARD, No. 4662, post. 

4525. -|—P., by his will, gave a legacy 
to Mrs. W., female deft., which legacy was on her 
marriage settled in the usual way, being then still 
unpaid, testator’s estate being very deficient. 
Afterwards Mrs. P., the widow of testator, by her 
will directed her trustees to pay & make good, out 
of her assets, all the legacies given by her late 
husband, ‘‘ upon condition that all parties con- 
cerned should abstain from requiring any claim 
against her late husband’s estate, etc., & should 
also execute any releases which her husband's 
exors. might require in respect thereof.’ Mrs. 
P.’s estate being ample, female deft.’s legacy was 
ready to E2 paid, but the exors. required the 
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discharge of three trustees of Mrs. W.’s settlement. 

There was at that time but one trustee. Mr. W. 

procured deft. A. & another person to be trustees ; 

& the legacy having been paid to the solr. of all 

three trustees, he paid it over to deft. A., who 

immediately misapplied it, by suffering W. to 
convert it to his own use. On the present bill 
filed by the other two trustees against A. & Mr. & 

Mrs. W. to have the fund brought back :—Held: 

they had a right to have the whole fund replaced 

by A., & not for contribution only.—Gnkay v. 

ADDISON (1856), 2 Jur. N. 8S. 662. 

4526. .|—Two trustees advanced to 
a builder money on mtge. of land & houses thereon. 
The land had belonged to deft., one of the trustees, 
& part of the money advanced was applicd by the 
builder in payment of the price of the land & of 
other money due from him to deft. The other 
trustee filed a bill against deft., alleging that the 
security was insufficient, & asking that the security 
might be realised, & that deft. might make good 
any deficiency :—Held: pltf. had no_ cquity 
to make his co-trustee primarily liable.—BUTLFR 
v. BuThER (1877), 7 Ch. D. 116; 47 L. J. Ch. 77; 
37 L. T. 518; 26 W. 1. 85, C. A. 

Annotations :—Refd. Blyth v. Fladygate, Morgan v. Blyth, 
Smith v. Blyth, [1891] 1 Ch. 337; Chillingworth v. 
an ane [1896] 1 Ch. 685 ; Jackson v. Dickinson, [1903] 
4527. .}—A husband’s liability for his 

wife’s breaches of trust extends to breaches of 

trust arising from negligence, & is not confined to 
losses caused by her active misconduct. Where 
there are two trustees & the management of the 
trust is left} in the hands of one, & the acting 
trustee commits a breach of trust, the passive 
trustee is not entitled to an indemnity from the 
acting trustee, unless there are some special 
circumstances, as where the acting trustce is the 
solr. for the trust, or has derived a personal 

benefit from the breach of trust.—BAMNIN. v. 

HvuGHES (1886), 31 Ch. D. 390; 55 L. J. Ch. 472 ; 

5417.. 7.188; 84 W.R. 3113; 2T. L. R. 276, C. A. 

Annotations :—Consd. Re Partington, Partington v. Allen 
(1887), 57 L. tT. 654. Apld. Bacon v. conpron a (1888), 
58 L. T. 8513; Elvidgo v. Bellinghain (1893), 37 Sol. Jo. 
600: Robinson vw. Harkin, [1896] 2 Ch. 415; Re Turner, 
Barker v. Ivimey, [1897] 1 Ch. 536. Refd. Blyth v. 
Fladgate, Morgan v. Blyth, Smith wv. Blyth, {1891} 1 Ch. 
337; Chillingworth v. Chambors, [1896] 1 Ch. 685 ; 
Rte Taylor, Atkinson v. Lord (1900), 81 L. T. 812. 

4528. -~——.|-—-He Bainp, Bamp v. STAVE- 
LEY Hint, No. 4554, post. 

4529. Death of trustee—Independent right 
to recover lost fund—Against partners of trustee 
misapplying fund.]—- Deft. & A. were joint trustees 
of a settled fund, A. being a member of the firm of 
solrs. acting in the management of the trust. A. 
received the proceeds of sale of part of the trust 
funds as solr. & misapphed them, & the moneys 
were lost. After the death of A. an action was 
commenced against deft. as the surviving trustce 
claiming a declaration that he was liable to pay 
pitf. the sum so misapplied. 

Deft. obtained an order under R. S. C., Ord. 16, 
r. 48, for leave to serve a third party notice on the 
surviving partners of the firm of solrs. claiming 
to be indemnified against liability in the action. 
On motion to discharge the order :—Held: this 
was not a claim to indemnify deft. againat pltf.’s 
claim in the action within R. S. C., Ord. 16, r. 48, 
the right of deft. to recover from the surviving 
partners a sum equal to the lost trust fund being 
an independent right & not one depending on the 
liability of deft. in the action.— WyYNNR v. TmeMPEST 
[1897] 1 Ch. 110; 661. J. Ch. 81; 75 L. T. 624; 
45 W. R. 188; 13 T. L. R. 128; 41 Sol. Jo. 127; 
subsequent proceedings, 13 T. L. R. 360. 
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4530. Trustee-beneficiary procuring breach— 
Liability to indemnify co-trustees.|—CHILLING- 
WORTH v. CHAMBERS, No. 4523, ante. 

4531. Trustees ordered to replace fund—Trustee 
failing to perform decree—Right of trustee to su 
co-trustees for indemnity.]—In a suit, C. v. T., 
instituted by two of three parties entitled to the 
corpus of a trust fund after the death of their 
mother, the tenant for life, one of pltfs. being an 
infant, against the three trustees, who had been 
guilty of a breach of trust, L., the mother, being 
one of defts., a decree was made, ordering the 
realisation & payment of the misapplied trust 
funds by the trustees. J., one of the trustees, 
being in contempt of ct. for disobedience to the 
decree, filed his bill against his two co-trustees, & 
L. & her three children, stating the decree in C. 
v. 7., & insisting, as against l., that she was in 
fact the author of all the breaches of trust com- 
plained of in that suit, & had, as extrix. of testator, 
retained & mnisapplied to her own use certain parts 
of testator’s residuary estate, which ought to have 
come to the trust funds, & ought therefore to come 
in aid for the reimbursement of the trust estate, & 
that his co-trustces had imposed on him; & pray- 
ing (inter alia) that he might be reimbursed, as far 
as might be, out of the interest coming to the tenant 
for life, from the consequences of the breach of 
trust of which he had been guilty through her co- 
operation; & generally, that he might be indemni- 
fied by defts :—Held: the second suit arose out 
of the exigency of the first suit, & embraced 
objects not touched by the decree in the first suit, 
but consistent therewith, & was not in the nature 
of a bill of review, & ought not to be taken off the 
file by reason of the leave of the ct. not having 
been previously obtained for the purpose of filing 
the bill—Taynon v. Taynon (1849), 1 Mac. & 
G. 307; LH. & Tw. 437; 47 E. R. 1482, L. C 
Anoron :-~Mentd. Turner v. Topper (1877), 46 L. J. Ch. 


4532. Promise by trustee to indemnify co- 
trustecs —Validity of promise.|—A promise by one 
of several trustees to do his own duty & to absolve 
the others from performing their joint duty is a 
contract which cannot be relied upon by them 
against him, & even if such a contract is proved the 
law will take no notice of it.—BFLEMORE v, 
WATSON (1885), 1 T. L. R. 241, C. A. 

4533. Liability for costs of co-trustees—Costs 
due to breach by trustee Hable to indemnify.|— 
B. entered into partnership with A. under an 
agreement to take the estate & stock of A. ata 
valuation. The property was valued & the articles 
executed, but (., who prepared the articles & gave 
the notes of the property to the valuer, concealed 
the fact of his having a mtge. on the estate for 
£850 previously advanced by C. to A. <A. having 
become bkpt., his partner B. filed a bill praying 
that (.’s mtge. might be postponed to his own 
claim, & a decree was made to that effect. The 
£850 advanced by C. having been advanced by him 
out of trust moneys in the hands of himself & his 
co-trustee, the costs of the co-trustee were ordered 
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to be paid by pltf. & recovered against C.— 
STERRY v. ComBs (1871), 40 L. J. Ch. 595; 26 
L. T. 10; 19 W. R. 964. 

4534. ——- ——.]—It is well established that 
the trustee who is primarily liable is not only bound 
to indemnify his co-trustee against the amount 
which he has to pay to the estate, but is also liable 
for the costs of his co-trustee (CozeNs-HARDY, 
J..J.).—THE MILLWwat., [1905] P. 155; 74 L. J. P. 
82; 53 W. RR. 471; 21 T. L. R. 346; sub nom. 
GASELEE v. DARLING, THE MILLWALL, 93 L. T. 
429; 10 Asp. M. I. C. 113, C. A. 

Annotations :—-Mentd. The Scacombe, The Devonshire, 

1912) P. 21; Colchester Corpn. v. Gepp (1913), 11 L. G. 

. 349; The Devonshire & the St. Winifred, [1913] P. 


13; The Adriatic (1915), 85 L. J. P.12; The Wellington 
(1915), 32 T. L. R. 49, 


Liability of solicitor trustee.|—See SoLIciToRs, 
Vol. XLII., pp. 123, 124, Nos. 1192-1197. 


Sub-srecr. 9.—INDEMNITY FRoM BENEFICIARIES, 
A. In General, 


See Trustee Act, 1925 (c. 19), s. 62. 

4535. Right against interest of beneficiary in 
trust estate—Beneficiary concurring in breach.|— 
Where a trustee errs in the management of the 
trust, yet if he goes out of it with the approbation 
of the cestui que trust, it must be first made good 
out of the person’s estate who consented.— 
TRAFFORD v. BOEHM (1746), 3 Atk. 440; 26 E.R, 
1054, 1. C. 


Annotations :—Refd. Chillingworth ». Chambers, [1896] 1 
Ch. 685 ; Moxham vz. Grant, [1899] 1 Q. B. 480. Mentd. 
Boohm v. Clarke (1804), 9 Vos. 580; Pearson v. Lane 
(1809), 17 Ves. 101 ; arlow wv. Salter (1810), 17 Ves. 
479 ; Lepine vy, Ferard (1831), 2 Russ. & M. 378; Green- 
wood v. Verdon aie 1K. & J.74; K.v. Harrop (1856), 
20 J. P. 627; Fletcher v. Collis, [1905] 2 Ch. 24. 

the 


4536. .|—Trustees, who, with 
concurrence of the tenant for life, had committed 
a breach of trust, by lending the trust moneys on 
an improper security, were directed to replace the 
amount, & to reimburse themselves out: of the life- 
interest of the tenant for life :—-Held: they were 
not entitled to charge interest on the money re- 
placed by them, from the time of replacing it to the 
time of the repayment, out of the life intcrest.— 
Monk wv. Drucr (1834), 4 L. J. Ex. Eq. Gl. 

4537. .|—(1) A trustee who stands by 
& sees a breach of trust committed by his co- 
trustee becomes responsible for that breach of 
trust. 

'Testator bequeathed to his partner & to B., his 
personal estate, upon trust to invest the same, for 
the benefit of his wife & children. Both the exors, 
proved the will, & the surviving partner retained 
testator’s moneys in the trade, which were lost. 
B. took no active part in the trusts, but was cogni- 
sant of the breach of trust, & took no proccedings 
to prevent it :—Held: B. was responsible for the 
consequences of the breach of trust. 

(2) The interest of a cestui que trust, who concurs 
with a trustee in a breach of trust, is liable to 
indemnify the trustee.—BooTu v. Booru (18388), 1 














4536 ii. —— .}-—-Trustees under 
M. having & # «marriage contract improperly 





tary in trust estale—Beneficiary con- 
curring in breach.|—A bond was 
settled on B. for life, remainder to 
his wife M., for life, remainder to their 
children. The trustees permitted B. 
to reccive the produce of the fund, & 
invest it in the purchase of a leasehold 
interest, not justified by the trusts of 
the settlement. B. having died, M. 
with a knowledge of all the facts 
continued to receive the rents of the 
leasehold, which produced a larger 


died, & the leasehold having expired, a 
suit was instituted to compel tho 
representative of the surviving trustee 
to pay to the children the amount mis- 
applied :—Held: the trustee had not 
a right to bo indemnified out of tho 
assets of M. to any greater amount than 
the excess of the rents received by her 
over what would have been the produce 
of the fund if rightly invested.— 
BENTLEY v. ROBINSON (1859), 10 I. 
Ch. R. 28 


epee 
e * 


invested funds of the trust iu the 
urchase of stock in an unlimited 
oint stock banking co. The liferen- 
trix of the fund afterwards approved of 
the investment. The co. having gone 
into liquidation :—Held : a trustee had 
no claim of relief against the liferentrix 
even to the extent of her interest 
the trust funds.—Ciry oF GLasGow 
BANK v. PARKHURST (1880), 7 R. 
(Ct. of Sess.) 749; 17 Se. L. XR. 554.— 
SCOT. e 
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Sect. 4.—Limitations on liability of trustees: Sub- 
sect. 9, A. & B.] 


Beav. 125; 8 L. J. Ch. 39; 2 Jur. 938; 48 BH. R. 

886. 

Annotations :-—Refd. Btiles v, Gu 
Blakely v. Blakely (185 uae 
worth v. Chambers, [1896] 1 
4538. -]—The ee of a marriage 

settlement concurred in a breach of trust, by lend- 

ing the fund to the husband on a security not 

warranted by the settlement :—Held: the repre- 
sentatives of such trustee could maintain a bill 
against the husband & other cestuit que trust, for 

the restitution of the fund.—GREENWOOD . 

WAKEFORD (1839), 1 Beav. 576; 8 L. J. Ch. 333 ; 

48 I. R. 1064. 

Annotation :—Refd. Re Leake’s Trusts (1863), 9 Jur. N. 8. 


4539. 
4395, ante. 
4540. 


ht (1849), a cc a Tw. 523; 
ve ; Chilling- 











———.]|—LINCOLN v. WRIGHT, No. 





—— Right to retain income—As 
against creditors of beneficiary.|—(1) A trustee 
cannot, by contract, waive his right to resort to the 
life interest of a tenant for life, for the purpose of 
replacing a trust fund, which, in breach of trust, he 
has lent to the tenant for life. 

(2) A trustee, in breach of trust, lent the trust 
fund to A., the tenant for life. The trustee after- 
wards concurred in a creditor’s deed, by which A.’s 
life interest was to be applied in payment of his 
debts, & the trustee received thereunder a debt due 
to him from A. Before the other creditors had 
been paid, the trustee i egaae the income to make 
good the breach of trust. on a bill filed by 
the trustecs of creditor’s “aced :—Held: this ct. 
would not prevent such an application.—FULLER 
v. KNIGHT (1843), 6 Beav. 205; 12 L. J. Ch. 182 ; 
49 Ik. R. 804. 

Annotation :—Distd. Butler v. Butler (1877), 7 Ch. D. 116. 

4541. -—— Married woman.|—SAawyveER v. 
SAWYER, No. 4430, ante. 

4 -—— -—— What amounts to consent— 
Constructive notice.|—(1) To enable trustees to 
obtain an order under Trustee Act, 1888 (c. 59), 
s. 5, impounding the interest of a beneficiary in a 
trust estate to indemnify them in respect of a 
breach of trust, the beneficiary must have insti- 
gated, requested or consented in writing to an act 
or omission which is itself a breach of trust & not 
to one which only becomes a breach of trust by 
reason of the want of care of the trustees, for 
example in the case of an investment authorised 
by the trust, but in making which the trustees 
commit a breach of trust they would have to show 
that the beneficiary instigated, requested or con- 
sented in writing to the non-performance by them 
of their duty. 

(2) Semble: if a tenant for life consents to an 
investment of mtge., knowing facts which show 
the security to be insufficient in value he insures 
the liability under trustee Act, 1888 (c. 59), 5. 6; 
but constructive notice by his acting by the same 
solr. as the trustees would not be sufficient. 

(3) [Trustee Act, 1888 (c. 59), s. 6] does not 
impose on the ct. the duty in all events of impound- 
ing the interest of the beneficiary, but invests the 
ct. with a discretionary power, to be exercised 
judicially ‘‘ if it shall think fit’ to ‘‘ make such 
order as to the ct. shall seem just ’’ for the purpose 
(Davey, LJ saa SoMERSET, SOMERSET Uv. 











4541 i. rried in. }— 
The trustees of a Po gery pottied. Gt a the 
husband for life or until insolvency, & 
thon to his wife for life for her separate 
busband’s sauce on & 
wife’s concurren com- 
mitted a preach of trust by y, tending 
part of the truSi funds to the husban 


who afterwards became an insolvent : 
eld: the ct. could make a declara- 
tion that the husband should recoup the 
trustees the amount which they were 
Hable to make good to the trust funds ; 
the husband not being 
circumstances at the time of the loan 
his wife’s separate estate in the trus 


TRUSTS AND TRUSTEES. 


Pouuurr (HaRt), [1894] 1 Ch. 281; 63 L. J. Ch. 41; 
60 L. T. 744; 42 W. RB. 145; 10 T. L. BR. 46; 38 
Sol. Jo. 39; 7B. 34,0. A. 

Annotations :—Aa 0 (1), Retd., Mara v, Browne, [1895] 2 


Amberst, [1909] 2 Ch. 382. 

4543. Breach at request of beneficiary.|— 
LINCOLN v. WRIGHT, No. 4395, ante. 

4544. j-—Testator bequeathed a fund 
to trustees upon trust for his sons for life, & then 
for their children, without giving any directions 
as to investment. The trustees were about to 
invest in the funds, but were prevailed upon by the 
tenants for life to invest on mtge. for the sake 
of obtaining an increased income, & they invested 
on insufficient mtges. It was not shown that the 
tenants for life concurred in the selection of those 
particular securities. The trustees being decreed 
to make good the loss arising from the deficiency 
of the securitics :—Held: the tenants for life 
respectively, & their respective life interests in 
the trust funds, were respectively liable to make 
good to the trustees the amount paid by the 
trustees towards replacing such loss, to the extent 
of the income received by the tenants for life 
respectively from the improper investments, & 
of certain sums improperly received by the tenants 
for life respectively ouv of the capital.—RaBy v. 
RIDEHALGH (1855), 7 De G. M. & G. 104; 3 Eq. 
Rep. 901; 24 L. J. Ch. 528; 25 LL. T. 0.8.19; 1 
Jur. N.S. 363; 3 W. R. 344 ; 44 BK. R. 41, L. J. 


Annotations —Apld. Bolton v. Care (1894) i Ms rd 759. 
Consd. Chillingworth v. ater {1896 1,6 h. 685 
Moxham v. Grant, {i800 efd. Baud v. 
Pardell (1855), oe Griffiths v. Porter 
(1858), 25 Beav. etre 1, 0.8 v. Butler (1877), 3 Che: 











554; Sawyer v. Sawyer (1885), 28 Ch. D. 595; BI 
Fiacante organ v. Blyth, Smith v. Blyth (1891] 1 Ch. 


Re Somerset, Somerset v. Poulett, j1804) 1 Ch. 231 ; 
Mara v. Browne, [1895] 2 ce 69. Mentd. ite Aloxander 
Palace Co. (1883), 23 Ch. 297. 

4545. ——— 1B. was entitled absolutely 
in remainder to the trust funds of his mother's 
marriage settlement, which she had appointed to 
him by deed, subject to her life interest. By his 
own marriage settlement R. covenanted to pay 
£10,000 to his trustees within six months after his 
mother’s death, &, in case of his death in his 
mother’s lifetime, that his exors. should pay his 
trustees during his mother’s life, £400 per annum, 
to be applied as if it were income of the £10,000. 
R. took the first life interest under his settlement, 
with remainder to his wife for life. KR. assigned 
to his trustees, as security, the trust funds of his 
mother’s settlement. The trustees of the mother’s 
settlement had notice of the assignment. JR. 
having become embarrassed, the trustees of the 
mother’s settlement were induced, on the entreaty 
of R., his mother, & his wife, to apply a large 
portion of the trust funds in discharge of R.’s 
debts. The trustees of R.’s settlement brought 
an action against the trustees of the mother’s 
settlement for breach of trust, claiming that they 
might replace the funds. Defts. counterclaimed 
(inter alia) that the interest of R. & his wife in the 
funds might be impounded & declared liable to 
indemnify them :—Held: (1) there was no right 
of indemnity to defts. out of the interest of cither 
R. or his wife under R.’s settlement, such interest 
not being an interest of a “ beneficiary in the 
fund was their roversionary, &, there- 
fore, as it could not then be bound by 
her, it was not available to recoup the 


trustees.—-KEAYS v. LANE (1869), 
3 I. R. Eg. 1 —IR. 


Py tepipan Breach at request of bene- 
cat ete le ee v. LANE (1869), 3 





in insolven 
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trust estate "’ of which defts. were trustees, so as to 
come within Trustee Act, 1888 (c. 59), 8.63 (2) even 
if the interest of R.’s wife had been such an interest, 
the ct. would not in ite discretion under the Act 
have impounded it, there having been no misrepre- 
sentation on the part of R.’s wife, & as defts. must 
be taken to know that she could not validly deal 

with her reversionary interest.—Rickzerrs v. 

RicKETTs (1891), 64 L. T. 263. 

Annotations :—As to (1) Distd. Grifith v. Hughes, [1892] 3 
Ch. 105. Consd. Bolton v. Curre, (1895) 1 Ch, 544, 
4546. —— Necessity for request in writing.] 

—GRIFFITH v. HUGHES, No. 4557, post. 

4547. ——— Married woman.]—BoLtTon v. 
CURRE, No. 4561, post. 

4548. Beneficiary obtaining benefit.|)— 
(1) Tenant for life who had obtained the benefit 
of a breach of trust, made responsible, upon a bill 
for that purpose instituted by the trustees. 

(2) Two classes of trustees had committed a 
breach of trust :—Held : the cestuis que trust might 
proceed against the one class, without making 
the other class parties.—M‘GACHEN v. Dew, DEw v. 
M‘GACHEN (1851), 15 Beav. 84; 51 E. R. 468. 

4549. Priority over general creditors.] 
—A trustee has a primary charge, in priority of 
the general creditors, to be recouped, out of the 
life estate of deceased tenant for life, the amount 
of trust moneys wrongfully received by him & for 
the costs of suit.—WILLIAMS v. ALLEN (No. 2) 
(1863), 32 Beav. 650; 55 E.R. 255. 


Annotation :-—Refd. Dowdeswell v. Dowdeswell (1878), 9 
Ch. D. 294. 


4550. Waiver of right—No right to waive by 
contract.|— FULLER v. KniauT No. 4540, ante. 

4551, ——— What amounts to waiver-——Refusal to 
take security.,—HoLTon v. CURRE, No. 4561, post. 

4552. Express indemnity—-Whether bar to action 
against trustees.) -Pitf. & defts. were members of 
a joint stock co.; pltf. agreed to demise land to 
defts. as trustees for the co. ; defts. covenanted to 
pay him rent; & by a separate deed, pltf. & the 
other members of the co. covenanted to indemnify 
defts. for acts done by them as trustees :—Held: 
pltf., notwithstanding he was a member of the co., 
might sue defts. on their covenant.—BEDFORD v. 
BrRvutToON (1834), 1 Bing. N. C. 399; 1 Scott, 245; 
4L. J.C. P. 97; 1381 EH. R. 1171. 
sear yts :—Montd. Wright v. Hickling (1866), L. R. 2 


4558. —~— Extent of—Money laid out on lands 
by beneficiary.]|—-WILEs v. GRESHAM, No. 4073, ante. 

4554 -}—Where the life tenant, a 
married woman, of the income from investments 
of a settled fund of £30,000 having a power of 
appointment by will over the capital & income of 
the same, requested the trustees to sell so much 
as would realise the sum of £10,000 which she was 
desirous of handing to her husband, himself one 
of the trustees, & where, all parties understanding 
that the sale & payment were breaches of trust, the 
other trustee only consented on the life tenant & 
the co-trustee agreeing to enter into a covenant 
to indemnify him against all claims, & where the 
sum was noe repaid to the life tenant prior to her 
death nor to her estate since her death upon the 
demand of the other trustce :—Held: (1) the 
husband of the life tenant was the principal debtor 
to his wife’s estate, & she was surety; (2) upon 
the true construction of the will of the life tenant, 
the £10,000 passed to the husband.—Re Barrp, 
BAIRD v. STAVELEY HixL (1898), 47 W. R. 277; 
43 Sol. Jo. 171. 























—— Married woman. )]— 
v. LoarE (1859), 7 Gr. 88.— 


4547 i. 
NOWLAN to action against 
CAN. 


g. Express indemnity—Whether var 
trustees — No full 
knowledge of facta & legal position.}— 
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4555. Right to serve third party notice—Claim 
against estate of deceased beneficiary..—An action 
was brought by beneficiaries against the trustees 
of a will to make them liable for an alleged breach 
of trust. The trustees claimed indemnity against 
the estate of deceased beneficiary whose exors. 
were one of pltfs., one of deft. trustees, & a person 
who was not a party to the action :—Held: 
R.S8.C., Ord. 16, r. 48, did not apply, & leave ought 
not to be given to deft. trustees to serve a third 
party notice upon the other two exors. of deceased 
beneficiary —Re Ginson, GILSON v. GILSON, 
[1894] 2 Ch. 92; 68L. J. Ch. 555; 70 L. T. 728; 
42 W.R. 425; 38 Sol. Jo. 307; 8 R. 382. 

Indemnity in respect of shares in companies.|— 
See COMPANIES, Vol. IX., pp 204, 205, Nos. 
1263-1272. 


B. Impounding Interest of Beneficiary. 

See Trustee Act, 1925 (c. 19), s. 62. 

4556. Discretion of court.|}—RIckE?TTs v. RIcK- 
ETTS, No. 4545, ante. 

4557. —-—.]—The trustee of a will, whereby a 
trust fund was settled upon trust for a married 
woman for life, for her separate use, without power 
of anticipation, at the verbal request of the married 
woman & her husband, & in ignorance of the legal 
effect of the restraint upon anticipation, advanced 
to her a sum of money out of the trust fund for the 
purpose of satisfying certain creditors of the 
married woman & her ad who were threaten- 
ing legal proceedings against them. By an 
arrangement made at the time of the advance the 
income accruing due to the married woman from 
time to time in respect of her life interest was 
applied by the trustce in replacing the amount 
advanced & interest thereon. The married 
woman commenced an action against the trustees 
for an account, & in taking the account the trustec 
claimed to be allowed as against income duc to 
plitf. the sum advanced by him out of the trust 
fund” :—Fleld: (1) the ct. had power under 
Trustee Act, 1888 (c. 59), s. 6, to protect a trustee 
from loss when without moral blame or dishonesty 
he had committed a breach of trust for the benefit 
of the beneficiaries, who stood on an equality with 
him as regards knowledge of the circumstances, not- 
withstanding that the trustec knew, or must be 
taken to have known, that he was committing a 
breach of trust; (2) the words ‘in writing ” in 
Trustee Act, 1888 (c. 59), 5. 6, must be read with the 
word ‘ consent ’’ & not with the previous words 
‘‘ instigation” & “request”: & accordingly it was 
sufficient to enable the ct. to exercise the discre- 
tionary power conferred by the sect. that there 
should be a verbal request by the beneficiary ; 
(3) therefore, the ct. must under the circumstances 
exercise its discretion in favour of the trustee, & 
he was entitled to set off against the amount found 
due from him to the married woman the sum 
advanced to her & her husband out of the trust 
fund.—GrirritH v. Wuaues, [1892] 3 Ch. 105; 62 
L. J. Ch. 185; 66 L. T. 760; 40 W. R. 524; 36 
Sol. Jo. 504. 


Annotations :—A8 
nee {1894} 1 Ch. 


4558. ——— Act must be itself breach of trust.}— 
Re SOMERSET, SOMERSET v. POULETT (KARL), No. 
4542, ante. 

4559. What may be impounded—Interest of 
married woman-—-Where no misrepresentation.|-— 
Ricketts v. Ricketts, No. 4545, ante. 


to (2) Refd. Ie Somerset, Somerset v. 
31; Mara v. Browne, (1895] 2 Ch. 


SrEVENSON v. BRAND, [1917] N. Z. L. R. 
902,.—-N.Z,. 
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Sect. 4.—Limitations on liability of trustees: Sub- 
sect. 9, B.; sub-sect.10. Sect. 5: Sub-sect. 1.] 


4560. Restrained from anticipation.]— 
GRIFFITH v. TuGHES, No. 4557, ante. 

4561. —-— sa be The equity of a 
trustce who commits a breach of trust at the 
request & for the benefit of a beneficiary is not 
merely statutory since the passing of Trustee Acts, 
1888 (c. 59), & 1893 (c. 53), but is the same now as 
it was before those Acts, which in fact enlarge the 
judicial discretion of the ct. in such cases. 

Consequently, the equities affecting an assignee 
of the interest of a beneficiary are the same now as 
they were before those Acts. 

(2) A trustee, who, at the time a breach of trust 
is committed, merely declines an offer to take a 
mtge. of the beneficiary’s interest, by way of secu- 
rity for the breach of trust, does not per se waive or 
abandon his equity. 

(3) Itis the duty of a trustee to protect a married 
woman, restrained from anticipation, against 
herself when she asks him to commit a breach 
of trust, & if he knowingly commits a breach of 
trust at “her request the ct. will be slow to remove 
the restraint on anticipation in order that her life 
interest inay be impounded to recoup him. 

A married woman, restrained from anticipation, 
gave her written consent to a change of invest- 
ment, but at the time was not informed by the 
trustees & did not know that such change was a 
breach of trust. The money was advanced to 
her husband, who to her knowledge was in diffi- 
culties, & she shared in the benefit arising from the 
breach of trust, which was instigated by her 
husband. ‘The ct. ., in the exercise of its judicial 
discretion under Trustee Act, 1893 (c. 53), 5. 45, 
refused to remove the restraint on anticipation 
in order that her life interest might be impounded 
to recoup the trustees.— BOLTON v. CURRE, [1895] 
1 Ch. 544; 64 L. J. Ch. 164; 71 L. T. 7525 43 
W.R. 521; 18 R. 174. 


Annotations :—As to (1) Refd. Fletcher v. Collis, [1905] 2 
Ch. 24. As to (3) Refd. Mara v. Browne, [1895] 2 Ch. 69. 
Geely, Refd. ite Pain, Gustavson v. Haviland, [1919] 


4562. ——- —— - - —.|—(1) In an action by 
beneficiaries of a settlement against the tenant 
for life & the exors. of deceased trustees of the 
settlement, the pltfs. by their statement of claim 
alleged that deceased trustees had in breach of 
trust advanced the trust funds for the tenant for 
life & her husband. The exors. by their defences 
admitted the breach of trust, but alleged that it 
was committed at the instigation & request & 
consent in writing of the tenant for life, & claimed 
that her life interest ought to be impounded under 
Trustee Act, 1893 (c. 53), 8s. 45, by way of indemnity 
to the estates of deceased trustee. o notice was 
given by the exors. to the tenant for life under 
R. 8. C., Ord. 16, r. 55, that they claimed contribu- 
tion or indemnity against her. At the trial of the 
action leave was given to the exors., without 
going into evidence, to apply in chambers with 
reference to enforcing their rights, if any, to 
indemnity against the tenant for life. 

(2) Under Trustee Act, 1893 (c. 53),s. 45, the 
ct. could make an order impounding the life interest 
of a married woman restrained from anticipation, 
by way of indemnity.— Re Hout, Re RoLLason, 
Horr v. Hout, [1897] 2 Ch. 525 ; 66 L. J. Ch. 734 ; 
76 L. T. 776; 45 W. 1. 650; 41 Sol. Jo. 642. 
saith ide to (1) Refd. Molyneux v. Fletcher, [1898] 

















PART VII. SECT. 4, SUB-SECT. 10. 
h. Arrangement with seltlor.J]— At 
& before maki a voluntary settle- 


lated orally with 


ment of real estate, the settlor stipu- 
the trustee that the 
settlor’s son should receive all moneys 


TRUSTS AND TRUSTEES. 


—.J]—See Huspanp & Wire, Vol. 
XXVII., p. 122, 1 os. 983, 984. 
4563. Interest in hands of assignee.|— 
BOuron v. CURRE, No. 4561, ante. 
4564. Procedure to obtain order—When leave 
given to apply in chambers.|—Re Hour, Re Rot- 
LASON, I{oLtT v. Hout, No. 4562, ante. 





SuB-srecT. 10.—OTUER CASES. 


See Trustee Act, 1925 (c. 19), ss. 8, 9, 30, 61. 
4565. Relief by court without express exemption.] 


—Trustees indemnified without a direction in the 


will.—Dawson v. CLARKE (1811), 18 Ves. 247; 
34 H.R. 311, L. C. 


Annotations : —Mentd. Southouse v Hate (1 814), 2 Ves. & B. 
396 ; Parsons 0. Saffery (1821), 9 Price, 578 ; Woollett v. 
Harris ce Madd. 452; ‘Madgin Vv. Lumley (1823), 
: ee See S. Ch. 236 ; Ithodes v. Rudge (1826), 1 Sim. 79; 

bald v. Moore (1827), 1 Sinn. 534; Wood v. Cox (1837), 

2 My. & Cr. 684; KM ullen Vv. Bowman (1844), 1 Coll. 197 ; 

Andrew v. Andrew (1845), 1 Coll. 686 ; nian ip lower 

(1546), 2 Coll. 648; Mapp v. Hlcock (1849), 793 ; 

Read v. ST cuitia (1859), 26 Beav. 495 ; ee Fewkes 

ese, 2 lem. & M. 60; Clarke v. Baton eee Th. 

: cae ; Merchant Taylor’ 8 Co. v. . (1871), 6 ot: 
Ea 


4566. Mistake—Trustee acting bona fide.|—A 
trustee shall not be answerable for a mistake 
committed innocently, & from which he derived no 
advantage: & act. of equity will grant a perpetual 
injunction to prevent any proceedings at law, 
grounded on such mistake.—-CROOKSHANKS vv. 
TuRNER (1723), 7 Bro. Parl. Cas. 255; 3 EH. Rh. 
166, IT. L. 

Annotation :-—Mentd. Ehins v. Macklish (1753), Amb. 184. 


4567. .|}—A trustee acting bond fide 
in the trust is not to sulfer for mistake unless there 
has been very gross ignorance & miscarriage.— 
MONTGOMERIR (LORD) v. WAUCHOPE (1816), 4 
Dow, 109; 3 FE. RR. 1106, W. L 
Annotation :-—Refd. Homo v. Pringle & Hunter (1841), 8 

Cl. & Fin. 264. 


4568. Reasonable exercise of discretion.| — 
Where a trustee holding 5 per cent. stock dissents 
from the conversion of it to 4 per cents. under 
3 Geo. 4, c. 9, thereby exercising a reasonable 
discretion, the ct. will protect him ; but where it 
is charged by the bill that the dissent was under the 
circumstances injurious to the property, an inquiry 
will be directed as to how he ought to have acted.— 
ANGELL v. DAWSON (1839), 3 Y. & C. Ex. $08; 8 
L. J. Ex. Hq. 50; 160 E.R. 719. 











4569. Trustee in difficult circumstances. |— 
JIENDERSON vt. ILTUNTER (1843), 1 L. T. O. S. 359, 
385. 


4570. Ignorance—Of contents of trust dced.|— 
This is one of those hard cases in which a trustee 
executes the trust deed without making himself 
aware of the contents of it. That cannot be 
admitted as a defence to a claim made against 
him for neglect of his duties defined by the settle- 
ment (KNIGHT Bruck, V.-C.).—BATEMAN Uv. 
MAITLAND (1845), 14 L. J. Ch. 383. 

4571. Of existence of fund—Failure to get 
in.]|—A trustee who comes in as a new trustee of 
a settlement in which there is a covenant to settle 
after-acquired property, will not be held liable for 
wilful default in not securing any property that 
may fall in, either before or after he has been 
appointed a trustee, unless he has notice, or 
reasonable ground for suspicion, that such pro- 
perty exists.—Re STRAHAN, La p. GEAVES (1858), 





receivable under it, & should accumu- 
late & dispose of the same by invest- 
ment or otherwise, & that the trustee 


Part VII.—Breacues or Trust. 


8 De G. M. & G. 291; 25 L. J. Bey. 63; 27 L. T. 
O.S. 129; 4 W.R. 536; 44 E.R. 402; sub nom. 
aay Ez p. GREAVES, 2 Jur. N. S. 661, 
be e 
Annotations :—Refd. Re Bankhead’s Trust (1856), 2 K. & J. 

500. Mentd. Cavendish v. Geaves (1857), 24 Beav. 163. 

4572. Of facts.|—It may be that under 
certain circumstances ignorance of facts may excuse 
that which in itself is a breach of trust (GIFFARD, 
L.J.).—He Bippubteu, Lae p. Norris (1869), 4 
Ch. App. 280; 38 L. J. Bey. 5; 19 L. T. 755; 
17 W. R. 452, L. Jd. 

4573. —— Of right to real property—Adverse 
title acquired by lapse of time.|—(1) A trustee, who 








had no actual knowledge of his right to real 


property, sulfered an adverse title to be acquired 
by lapse of time. 
was dismissed. 


performance of a trust of which he was ignorant, 


but inasmuch as he had been guilty of negligence 
in not ascertaining the nature of certain deeds in 
his possession, or given his cestuis que irust an 
opportunity of doing so, the bill against him was 


dismissed without costs.—-YOUDE v. CLOUD (1874), 
ae 18 Hq. 634; 44 L. J. Ch. 93; 22 W. R. 
764. 

4574. Failure to obtain higher rent—Notice to 
quit not given when prospects of increase ap- 


parent.|—A trustee letting a farm originally at a 
proper rent will not be held personally liable for 


the difference between that rent & the rent which, 
at a subsequent period of the tenancy, might have 
been obtained, merely because he neglected to 
give notice to quit a few months after there 
appeared to be a probability that the price of 
agricultural produce would enable him, with 
propriety as between landlord & tenant, to obtain 
a higher rent.—FERRARBY v. LLoBSON (1817), 2 Vh. 
265; 161. J. Ch. 499; 41 EF. R. 940, L. C. 

aon :—Mentd. Price v. Berrington (1851), 3 Mac. & G. 


4575. Trustee charged with breach—Authority 
to execute unperformed duty—Necessity for in- 
quiry.|— Where trustees are sought to be charged 
with a breach of trust by reason of their omission, 
the ct. takes care to see, before the trustee is 
charged, that it was within his power to perform 
the act which it was intended he should do (LoRpD 
LANGDALE, M.l.).—FENwick v. GREENWELL 
ee 10 Beav. 412; 11 Jur. 620; 50 Ie. R. 


aalation :—Refd. Macnamara v. Carey (1867), 15 W. R. 


4576. Alleged fraud by means of document— 
Document lost & unaccounted for—Formerly In 
possession of trustee.|—A trustee cannot be charged 
for fraud upon the mere ground that the docu- 
ment, by which the alleged fraud was perpetrated, 
had been in his possession, but had been subse- 
quently lost & was not accounted for.—GRAND 
TrunK Ry. Uo. v. Bropik (1852), 9 Hare, 823 ; 
19 L. T. O. S. 835; 16 Jur. 678; 68 BE. R. 750; 
sub nom. GRAND TRUNK OR STAFFORD W& PETER- 
BOROUGH UNION Ry. Co. v. BRODIE, SAME v. STUL- 


A. bill to make him accountable 


(2) A trustee was held not liable for the non- 


— 
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Gis, 22 L. J. Ch. 514 ; on appeal (1853), 8 DeG.M. & 

G. 146, L. JJ. 

Annotations :—Mentd. Ie Direct Exeter, Pl 
port Ry. £2 P. Woolmer (1853), 22 i. . Ch. 513; Har- 
ord v. Rees ere 9 Hare App. TI. ixvili; Williams v. 
Salmond (1855), 4 W. h. 64; illiams v. Page (1858), 24 
Beav. 654; Caldwell v. Ernest (No. 2) (1859), 27 Beav. 
42; Ernest v. Weiss (1862), 2 Drew. & Sm. 561; Consols 
Insce. Co.’s Official Managers v. Wood (1865), 12 L. T. 
170; Jte Anglo-Moravian Hungarian Junction Ry., 
ix p. Watkin (1875), 1 Ch. D. 130. 


4577. Loss after trusts ended—Payment to execu- 
tor of deceased beneficiary—Fund misapplied by 
executor.]|—The trustees of a marriage settlement 
sold part of the trust property, which was then 
mortgaged to them to secure the purchase-money. 
Upon the death of the husband & wife, one of their 
children became absolutely entitled to the pro- 
perty. That child died & appointed exors. The 
mtge. money was afterwards paid off, & thereupon 
the reconveyance was exccuted by the surviving 
trustee of the scttlement, but tne mtge. money 
was paid to one of the exors. of deceased child, 
who also acted as the solr. for the surviving trustee. 
This exor. misapplied the money, & it was lost :— 
Held: the surviving trustee was not liable for the 
loss, since the trusts were at an end; & the exor. 
of the child who was absolutely entitled was the 
proper person to receive the money.—WAUGH v. 
WYCHE (1854), 2 Drew. 318; 23 L. J. Ch. 833; 
2 W. R. 485; 61 WW. R. 742. 

4578. Failure to keep up policy —-No fund avail- 
able for payment.|—-By a marriage settlement, the 
husband assigned a policy on his life to trustees, & 
covenanted to keep it up. The trustees neglected 
either to obtain possession of the policy or to give 
notice to the office, & the policy was mortgaged 
by the husband & afterwards sold & surrendered. 
The husband appearing to have been in insolvent 
circumstances & unable to keep up the policy, 
é& the trustees having no available funds for the 
purpose :—Held: the trustees were not liable for 
the loss.—HoBppay v. Pretrers (No. 3) (1860), 
28 Beav. 603; 54 I. R. 498. 

Annotations :—Distd. Kingdon v. Castleman (1877), 46 
L. J. Ch. 443. Consd. Zte Brogden, billing v. Brogden 
(1888), 38 Ch. D. 546. 

4579. Breach after death of trustee—-Improper 
investment— Trustee’s estate not Mable.|-—- The 
estate of deceased trustee is not liable for a breach 
of trust committed after his death where he has 
left the trust funds in a proper state of in- 
vestmont at his death.—J?e PALK, Re DRAKE, 
CHAMBERLAIN v. DRAKS& (1892), 41 W. R. 2535; 36 
Sol. Jo. 626, 


outh & Devon- 


Sect. 5.—FOLLOWING TRUST PROPERTY. 
Sun-secr., 1.—IN GENERAL. 


4580. General rule.]— Loa Le v. STEWART (1801), 
cited in 1 Y. & C. Ex. at p. 265; 160 E.R. 108, 
if. L. 


Annotation :—Apld. Leigh v. Macaulay (1835), 1 Y. & C. Ex. 
260. 


4581. ——-.|—-Re HalLETT’s HSTATE, KNATCH- 
BULL v. HALLETT, No. 4614, post. 





himself should have no trouble or cou- bility for technical breaches of trust, &, | could have been; so long as such 
cern in the matter. The son accord- | for that purpose, may direct the ad- | money can be definitely traced, it 
ingly received the rents for several | mission of any cvidence which he may | makes no difference that it has been 


yoars, & without the knowledge of the 
trustee, misappropriated them: — 
Held: tho trustee was not liable.— 
ey ens v. Rirowky (1865), 12 Gr. 


k. Technical breach of trust—Dis- 
cretion of court to relieve.Jj—Under 2 
Edw. 7, c. 13 (N. 8S.) & Ord. 32, r. 3, a@ 
Judge may exercise judicial discretion 
towards relieving a trustee from lia- 


deem proper for the taking of accounts. 
—CAIRNS v. MURRAY (N. 8S.) 
37 8S. O. RK. 163.—CAN. 


N. PART VII. SECT. 5, SUB-SECT. 1. 

4580 i. General rule.j}—Procceds of 
property sold by a trustce without the 
consent of the owner can in equity, 
when traceable, be followed as a 
as the property itself, if unconverted, 


mixed with other money; & this rule 
applies, net only in the case of a 
trustee in the narrow & technical sense, 
but to any person in any kind of a 
fiduciary relation to others.—RORLIN 
v. ae (1901), 13 Man. L. R. 328. 


4580 ii. ———.] — MoCuLLouanH v. 
MARSDEN (Alta.), [1919] 1 W. W. R. 
689; 45 D.L. R. 645.-@CAN, 


(1905), 
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4582. Fund must be traceable.|—On the whole 
I am satisfied that it was a mistake, of fact, & the 
bill is to retransfer the remainder of that original, 
stock so transferred, the fund arg | cleatle 
identified, & consequently the party having a 
special lien upon it (ALDERSON, B.).—BROOKS- 
BANK v. SMITH (1836), 2 Y. & C. Ex. 58; Donnelly, 
11; 6L. J. Ex. Eq. 834; 160 BE. R. 311. 
e Robinson, McLaren »v. Public 


Trustees (1911] 1 Ob. 602. Refd. Denys v. Shuckburgh 
1840), 4 Y. & OC. Ex. 42; Baker v. qurage, [r910] 1 
B. 56; Re Mason, [1928], Ch. 385. entd. Eccl. 


e e U ’ 
Comrs. for England v. N. E. Ry. (1877), 4 Ch. D. 845. 








oe ~ J—FRITH v. CARTLAND, No. 4609, 
post. 
4584. .|—Trust moneys cannot. be followed 


unless clearly identified. 

Where, therefore, a solr., having trust moneys 
in his hands, paid certain sums pee of such moneys 
into his banking account without distinguishing 
them as trust moneys, & subsequently filed a 
liquidation petition :—Held: the trustee in the 
liquidation was entitled to the balance of the 
moneys in the hands of the bank as against 
the persons claiming to be entitled as trustees of 
the alleged trust funds under the marriage settle- 
ment of the bkpt.—Re Mawson, Ea p. Harp- 
CASTLE (1881), 44 L. T. 623; 29 W. BR. 615. 

4585. -|—NEW ZEALAND & AUSTRALIAN 
LAND Co. v. Watson, No. 4590, post. 








4586. -|—PERSIAN INVESTMENT CORPN., 
Teen KWAN (PRINCE MALCOLM) (1893), 37 Sol. 

o. 340. 

4587. .|—Trustees of a fund, part of which 





was invested in debentures of a public co. which 
were about to be paid off, authorised the bkpts., 
a firm of private bankers with whom they had an 
account for the purposes of the trust, & who knew 
that the dcbentures belonged to the trust, to 
receive the proceeds of the debentures when paid 
off. The bkpts. having at the same time to pay a 
larger sum of money for other customers to the 
same co., did not receive the amount of the 
debentures in cash from the co., but gave their own 
cheque to the co. for the amount due on balance, 
& credited the trust account with £1,600, the full 
amount of the debentures paid off. Subsequently 
the bkpts. suspended payment, having at that time 
a balance exceeding £1,600 standing to the credit 
of their account with their own bankers, into 
which account they paid their daily receipts in their 
business :—Held: the doctrine of following trust 
money did not apply, as the money secured by the 
debentures had not been paid by the co. to the 
bkpts. nor by the latter to their bankers & was 
incapable of identification, & the balance to the 
credit of the bkpts. with their bankers was therefore 
part of their estate & was subject to administration 
under Bkpcy. Act.—He Hautuetr & Co., Ex p. 
BLAN#, [1894] 2 Q. B. 237; 63 L. J. Q. B. 573; 
42 W. R. 305; 10 T. L. R. 2873; 1 Mans. 25; 9 
R. 278 ; subnom. Re HALLETT, Ex p. THE TRUSTER, 
70 L. T. 861, C. A. 





TRUSTS AND TRUSTEES. 


SuB-sECT, 2,—AGaInsT WHomM RIGHT 
ENFORCEABLE. 

4588. Necessity for notice of trust.|—A trustee 
instructed his stockbroker to sell for him a sum 
of Consols, which he informed the broker he held 
as a trust fund, & to invest the proceeds of sale in 
the purchase of certain railway stock. The broker 
sold the Consols for cash, & received in payment 
a cheque which he paid to the credit of his current 
account with his bankers, & he bought the railway 
stock for the next settling day. n the settling 
day, the railway stock not having been paid for, 
the broker was declared a defaulter on the Stock 
Exchange, & soon afterwards he filed a liquidation 

etition. The principal claimed to have the 

alance which, at the time of the failure, was 
standing to the broker’s credit at his banker’s, 
appropriated to make good the proceeds of sale 
of the Consols :—Held: as the broker had notice 
of the trust, the proceeds of sale retained the 
character of trust money in his hands, & could be 
followed by the principal if they could be traced.— 
Re STRACHAN, Fa p. COOKE (1876), 4 Ch. D. 128 ; 
46 L. J. Bey. 62; 35 L. T. 649; 41 J. P. 180; 26 
W. R. 171, C. A. 


Annotations :—Apld. Birt v. Burt (1877), 36 L. T. 943; 
Re Hallett’s Kstate, Knatchbull v. Hallett (1880), 13 Ch. 
D. 696. Distd. Wilsons & Furness-Leyland Line v. 
British . Continental Shipping Co. (1907), 23 T. L. lh. 
397. Refd. Pearson v. Scott (1878), 9 Ch. D. 198; He 
Poliard, &z p. Diokin (1878), 8 Ch,'D. 377; Re Smith, 


69 L. J. Q. B. 786; Sinclair v. Brougham, [1914] A. C. 
398. Moentd.Re Neck, Hx p. Broad a 32 W. R. 912 : 
dae Pelee Pour L’Etranger v. Hambrouck, [1921] 1 


—— Priority of legal estate purchased without 
notice.]—See Sub-sect. 3, post. 

4589. Trustee.|—Part of a sum of money which 
had been raised by a husband upon the security 
of property comprised in his marriage settlement, 
by means of a suppression of the settlement, was 
lent by him to the trustce of the scttlement upon 
his bond, the trustee being ignorant of the means 
by which the money had been raised. After 
the death of the husband, the wife, who was entitled 
to a life interest in the settled property, with 
remainder to her children, took out administration 
to her husband, & filed a bill in her own name & 
in the names of her children by herself as their 
next friend, against the trustee, who had in the 
meantime taken the benefit of Insolvent Debtors 
Act, praying that the sum due upon the bond, 
which the widow, as administratrix, offered to 
deliver up, might be replaced, with interest, 
upon the trusts of the settlement :—Held: the 
widow & children had a clear equity to follow the 
money in the hands of the trustee, & they would 
have had the same equity if, instead of being a 
trustee, he had been a stranger.—BUCKENIDGE v. 
GLASSE (1841), Cr. & Ph. 126; 10 L. J. Ch. 134; 
5 Jur. 163; 41 BE. R. 488, L. C. 
Annotation :—Distd. Thompson v. Finch (1856), 8 De G. M. 

G. 560. 


4590. ———.]—There is no question as regards the 


45821. Fund must be traceable.|-— 
To entitle a cegtui que trust to follow 
trust property it is necessary that 
there should be in the hands of the 
trustocs or of some person representing 
such trustees, that which can be 
followed & identified as the trust 
property itself.—Re FARMERS PRODUCE 

» LIYD., Ha. &; BisHop (1894), 20 
V.L. R. 62.— AUS, 

4582 ii. ———.}--MorraTr v. CRAW- 
FORD, [1924] St. R. Qd. 241.—AUS. 
4582 iii, ——4— Rosin v. JACKSON 


(1901), 18 Man. L. R. 328.—CAN. 


l. Who may exercise right—Trustce 
actively concurring tn breach of trust.) 
trustee may follow property in 
which a trust fund has been wrongly 
invested, though he has actively con- 
curred in the breach of trust.—CaARSON 
veEPOENe (1884), 13 L. R. Ir. 139.— 


— 


PART Vil. SECT. 5, SUB-SECT. 2. 
m. Assignee of defaulting trustee. j— 


The rules as to following trust funds 
in the hands of a defaulting trustec 
apply against the assignee of a dcfault- 
ing trustee as fully against the trustee 
40 N. Ss. R. 528.—CAN. 


n. .}—Where trust money_has, 
by a breach of trust, been paid by 
the trustee, tho beneficiary Is entitled 
to follow it as trust property in the 
hands of the payee.—SUBRAMANIAN 
CHETTIAR 0, RAJESWARA DORAI (1909), 
I. L. R. 82 Mad. 490.-~IND. 





Part VII.—Breacues or Trust. 


doctrine well known in equity, . . . with respect 
to property disposed of by persons standing in a 
fiduciary position, namely, that such property, or 
the proceeds of it, can be followed if it can be 
identified, & it is also equally well known that there 
is no distinction as regards this doctrine between 
an expross trustee or an agent or bailee standing 
in a similar fiduciary position (BAGGALLAY, L.J.). 
—NEW ZEALAND & AUSTRALIAN LAND Co. »v. 
WATSON (1881), 7 Q. B. D. 374; 50 L. J. Q. B. 
488; 441. T. 675; 20 W. R. 604, C. A. 


Annotations :—Refd. Maspons y Hermano v. Mildred (1882), 
9 Q. B. D. 530; Anderson v, Sutherland (1897), 13 T. L. 
R.163 ; Henny v. Hammond, {1913} 2 K.B. 515. Mentd. 
Kaltenbach, Fischer v. Lewis & Peat (1886), 34 W. I. 
477; Muller (London) v. Letham, Same v. I. R. Comrs., 
{1927} 1 K. B. 780. 


4591. Stranger to settlement.|—BUCKERIDGE v. 
GLASSE, No. 4589, ante. 

4592. Person in cau position.|—What is 
a fiduciary relationship ? It is one in respect of 
which if a wrong arise, the same remedy cxists 
against the wrongdoer on behalf of the principal 
as would exist against a trustee on behalf of the 
cestut que trust. If that be a just description of the 
relationship, it would follow that wherever 
fiduciary relationship exists, & money coming 
from the trust lies in the hands of the persons 
standing in that relationship, it can be followed & 
separated from any money of their own (FRy, J.).— 
Re WEST OF ENULAND & SoutTn WaALks DIsTRIcT 
BANK, Hae p. DALE & Co. (1879), 11 Ch. D. 772; 
48 J... J. Ch. 600; 40 ].. T. 712; 27 W. R. 816. 


Annotations :—Refd. Re YWallett’s Estate, Knatchbull v. 
ira te a ae 13 Ch. D. 696 ; Crowther v. Klgood (1887), 
Le ° > 


4593. ———.]—-Niw ZEALAND & AUSTRALIAN 
LAND Co. v. WATSON, No. 4590, ante. 

4594. .|—The question of following trust 
money only arises where a fiduciary relation exists 
(Lorp Esumn, M.R.).—ELuis v. GOULTON, [1893] 
1 Q. B. 350; 62 L. J. Q. B. 232; 68 J. T. 144; 
41 W. R. 411; OT. L. RR. 2238, 4 BR. 267, C0. A. 


Annotation :-—Mentd. Archangel Saw Mills v. Baring & A.-G., 
Aas Saw Mills v. Baring & A.-G. (1921), 37 T. L. R. 
7) s 


4595. Broker.|—Re 
CooKE, No. 4588, ante. 

4596. Solicitor.|—There was money in the 
hands of the representatives of the solr. which 
could be identified as part of the money reccived 
by him from his client :—Held: the client could 
follow this money, & require it to be applied in 
payment of the money of which he had bcen 
defrauded.—Ite Murray, DICKSON v. MURRAY 
(1887), 67 L. T. 223; 3 T. L. R. 637. 


Annotation :—Mentd. Molloy v. Mutual Reserve Life Insce. 
(1906), 94 L. T. 756. 


Bankers—Money received on current account.|— 
See, generally, BANKERS, Vol. III., pp. 181-187, 
Nos. 343-369. 

Trustee in bankruptcy.J—-See BANKRUPTCY, Vol. 
V., BP. 719-723, Nos. 6261-6281; Ex&kcuTorRs, 
Vol. XXITI., p. 307, Nos. 3716, 3717. 

Right of principal to follow into hands of third 
Pees generally.|—See AGENCY, Vol. I., pp. 562- 

66, Nos. 2094-2119. 








STRACHAN, £2 p. 





SuB-sEcT. 3.—WHEN RIGHT ARISES. 
A, In General, 

4597. Advances on security by banker trustee— 
Money taken from bank—Assignment of security 
to bank after notice of misconduct—Right of bank 
to follow into proceeds of sale of page Sic 
who was exor. of H. & manager of the Y. Bank, 
agreed to take a security on the ship E., belonging 
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to F., in lieu of a security given by IF’. to H. on 
another ship, & he abstracted money from the 
bank, which he advanced to F. to enable him to 
complete repairs on the ship #., taking from F. a 
security on the ship to himself, as exor., for these 
advances, as well as for the sum advanced by H. 
The bank, having discovered L.’s improper 
abstraction of their money, required security for 
it, & J.. assigned to them the securities on the ship. 
The ship was sold for a sum much less than the 
amount originally advanced by H. :—Held: 
the bank could not claim a lien on the proceeds of 
the sale of the ship on the ground of following 
trust moneys of theirs improperly disposed of by L., 
for they had, by taking the security from him, 
treated the transaction as a loan from them to 
him ; & moreover, as he was their agent, they were 
affected by his acts in making the advances.— 
COLLINSON v. LISTER (1855), 7 De G. M. & G. 634; 
25 L. J. Ch. 88; 261. T. O. S. 182; 2 Jur. N.S. 
75; 4W. R. 183; 44 BE. R. 247, L. JJ. 

4598. Loan by one company to another—-Money 
recovered from third party by borrowing company— 
Right of lending company to follow money re- 
covered.|—EERNEST v. CROYSDILL, No. 4111, ante. 

4599. Land subject to charge— Sale of land dis- 
charged from trust—Reservation of fund to answer 
charge—Whether property can be followed.|— 
The trustee of a sum of money charged on real 
estate, who is also owner of the estate subject to 
the charge, is entitled to sell any portion of the 
estate discharged from the trust, provided he 
reserves a portion sufficient to answer the charge ; 
& the estate so sold cannot be followed into the 
hands of a purchaser with notice of the trust.— 
GRUNDY v. HEATIICOTE (1863), 1 Hem. & M. 172 ; 
71 E.R. 75. 

4600. Right of person paying off mortgage debt— 
Payment out of trust moneys.|—Pitfs., at the 
request of trustees of a marriage scttlement & of 
the tenant for life under the settlement, paid off 
£600 part of a mtge. debt of £1,000 on a leasehold 
house comprised in the settlement. There was no 
transfer of the £600 of the mtge. debt to pltfs. 
but interest was paid to them. On the death of 
the tenant for life the appointees of the leasehold 
house obtained a transfer to themselves from the 
mtgee. of the remaining mtge. debt of £400, & 
of the premises, but subject to the equity of 
redemption, & they also obtained the title deeds. 
Pitfs. advanced the £600 out of trust money :— 
Held: as the money was to the knowledge of all 
concerned trust money, pltfs. had a right to follow 
it.—PATTEN v. BOND (1889), 60 L. T. 583; 37 
W. R. 373. 

Annotations :—Refd. chet v. Allen, [1899] 1 Ch. 353; 

Butler v. Rico, [1910] 2 Ch. 277. 

4601. Mortgage forming part of settlement— 
Security proving deficient—Recovery of damages 
by settlor from solicitor—Right of trustees of settle- 
ment to follow.]|—Re MacLeop, MILLS v. MACLEOD 
(1895), 11 T. L. R. 445; 39 Sol. Jo. 624. 

4602. Covenant to settle after-acquired property 
—Right of trustees to follow—On behalf of persons 
within marriage consideration.|—In Nov. 1879, a 
sum of money was given to a wife, which was bound 
by a covenant of herself & her husband in their 
marriage settlement to settle her after-acquired 
prope y- The money was paid into the husband’s 

anking account, upon which the wife had power 
to draw, & a month later part of it was invested in 
two Cape of Good Hope Bonds, which remained 
at the bank, the interest on them being credited 
to the account. The husband died in 1909, & 
the bonds came into possession of his exors. It 
was admitted that part of the mo®ey was repre- 
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sented by the two bonds, that they were bought 
for & belonged to the wife, & that they were in the 
husband’s possession at his death. The trusts 
of the settlement were still subsisting for the wife 
& children of the marriage. Upon action by the 
trustees of the settlement to recover the bonds 
against the exors., who pleaded Stat. Limitations : 
—-Held: (1) the money the instant it was received 
became in equity subject to the trusts of the settle- 
ment, & the bonds were therefore trust property 
which could be claimed by the trustees; 
(2) trustees of a marriage settlement are entitled 
to specific performance of a covenant to create a 
trust which is for the benefit of persons within 
the marriage consideration.—PUlLLAN v. KOE, 
[1913] 1Ch.9; 82L. J. Ch. 37; 107 L. T. 811; 57 
Sol. Jo. 97. 


Annotations :—As to (1) Consd. 7?e Pryce, Nevill v. Pryce, 
1917] 1 Ch. 234. Gcnerally, Mentd. Re Lind, Industriale 
inance Syndicate v. Lind, [1915] 2 Ch. 345. 


4608. Sale by trustee to company— Sale set aside.] 
—Ite CLARK, CLARK v. Moore & Moores 
(CHEMISTS), LTD. (1920), 150 L. T. Jo. 94. 

Following into hands of bankers—Receipt of 
money on current account—Trust account.|—Sce 
BANKERS, Vol. III., pp. 185, 186, Nos. 360-365. 
—~-— Solicitor’s account.|—Sce BANKERS, 
Vol, III., p. 189, No. 384. 

------ -—-— Sale of goods wrongfully obtained— 
Bill given against proceeds.|—Sce BANKEns, Vol. 
ITI., p. 181, No. 340. 

Following into hands of trustee in bankruptcy.]— 
Sce BANKRupTCY, Vol. V., pp. 719-723, Nos. 
6261-6281 ; Execurors, Vol. XXIII, p. 307, 
Nos. 3716, 3717. 

Right of principal to follow into hands of third 
parties.|—Sce, generally, AGENCY, Vol. I., pp. 
562-566, Nos. 2094-2119. 

Property subject to charitable trust.] — See 
CHARITIRS, Vol. VITI., pp. 351,352, Nos. 1469-1487. 

Refunding of legacies.|— See, generally, IExucu- 
rors, Vol. XXITI., pp. 427-434, Nos. 4982-5050. 








B. Priority of Legal Estate. 

See, generally, HQuiry, Vol. XX., pp. 296-305, 
Nos. 509-585. 

4604. When legal estate has priority—Banker 
accepting security from trustee—No notice of 
trust.|——T. being under a will trustee of £800 for 
two persons, in moieties, leaves that sum out- 
standing on the promissory note of J. The note is 
payable to T. only, & not to T. or order. In 1839 
T., becoming embarrassed, indorses the note to his 
banker M., who is also the banker of J., as a security 
for advances; M. having no notice of the trust. 
In 1840 T. becomes beneficially entitled to one 
moicty of the £800. In 1841 J. becomes a creditor 
of T. for goods sold, & claims set-off against the 
note. On Apr. 7,1842, J. has notice, through his 
agent, of the indorsement of the note to M. In 
July 1842, T. becomes bkpt. :—Held: as to the 
moiety of the £800, which is held by T. in trust, the 
trust must prevail against the banker’s security.— 
MOORE v. JERVIS (1845), 2 Coll. 60; 63 EB. R. 637. 

4605. Best right to call for legal estate— 
Trustee ordered to transfer fund into court—No 
notice of trusts affecting fund.J|—In a suit which 
was instituted by T. against A., his trustee, for the 
purpose of securing a trust fund, an order was 
made directing A. to pay the trust fund into court. 
A. had, prior to the institution of such suit, 
appropriated the trust fund to his own use, & in 
order to enable himself to obey the order of the 
ct., he transferred into ct. another fund, of which 
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he was trustee for B. B. then filed a bill against 

A. for securing his trust fund, & he presented a 
etition, intituled in both suits, praying that the 

d which had been paid into ct. by A. to the 
credit of the first-mentioned cause might be ordered 
to be transferred to the credit of the second suit :— 

Held: by the transfer the legal estate in the 

fund became vested in the Accountant-General 

in trust for T., & as T., when the transfer was 
made into ct. by A., had no notice that the fund 
which had been so transferred by A. was subject 
to any trust for B.’s benefit, T. must be considered 
as a purchaser for valuable consideration without 
notice of the fraud, & such transfer by A. could not 

be disturbed.—THORNDIKE v. HUNT, BROWNE v. 

BuTtTER (1859), 3 De G. & J. 563; 28. J3.Ch. 417; 

32 L. fT. O. S. 346; 5 Jur. N. S. 879; 7 W. KR. 

246; 44 BE. R. 1386, L. JJ. 

Annotations :—Apld. Case v. James (1861), 29 Beav. 512 ; 
Taylor v. Blakelock (1886), 32 Ch. D. 560; Taylor v. 
London & County Banking Co., London & County Banking 

Co. v. Nixon, {1901} 2. Ch. 231. Consd. Cloutte v. Storey, 


{1911} 1 Ch. 18. efd. Thompson v. Tomkins (1862), 2 
Drew. & Sm. 8; Harpham v. Shacklock (1881), 30 W. R. 49. 


4606. —— ———- ——- ——_.|—_Wh ere a [und in 
ct. in an administration suit is canicd to a separate 
account, the persons specificd in its heading are 
the owners of the fund so far as is consistent with 
its retention in ct. released from the general 
questions in the cause & free from claims by other 
sharers in the estate. 

Where a fund standing to a separate account 
is specifically assigned for value by a person entitled 
thereto according to the terms of the account :— 
Held: the assignor’s general liability to other 
parties to the suit to make good defaults in his 
character of trustee of the estate cannot be enforced 
against the fund in the hands of its assignee for 
value without notice.—EpDGaRr v. PLOMLEY, [1900] 
A. C. 431; 69 L. J.P. C. 95; 82 L. T. 573; 49 
W.R. 142; 16 7T. L. R. 395, P. C. 


Annotations :—Distd. Cloutte v. Storey, [1911] 1 Ch. 18. 
Consd. Thompson v. Thompson, (1923] 2 Ch. 205. 


|—See, generally, Kquiry, Vol. XX., 
pp. 307-308, Nos. 599-604. 

4607. ——— Fraudulent transfer of trust fund by 
trustee—Replacement of fund—Notice to bene- 
ficiaries whose interests affected.]|—A trustee of a 
settlement, unknown to his cestuis que trust, sold 
the trust fund, & applied the proceeds to his own 
use. He represented that the moncy had been 
lent on mtge., & they pressed for its reinvestment. 
He afterwards induced his co-trustee of a second 
fund to join him in transferring it into his name, & 
take as security the transfer of a mtge., which in 
the result proved to be a forgery. He then made 
a sinall addition to the fund out of his own moncys, 
& gave notice to the cestuis que trust of the first 
fund that it had been replaced, & they immediately 
put a distringas upon the stock. He afterwards 
died insolvent, leaving the stock standing in his 
name. Upon a bill by the surviving trustee of 
the second fund, against the cestuis que trust of 
the first fund, asking that the stock might be 
restored to him :—Held: the notice of reinvest- 
ment to the cestuis que trust of the first fund 
amounted to a valid transfer, which made them as 
against pltf. purchasers for value without notice 
of the fraud ; & pltf.’s bill must be dismissed, with 
costs.—CASE v. JAMES (1861), 3 De G. F. & J. 256 ; 
30 L. J. Ch. 749; 4 L. T. 664; 7 Jur. N.S. 869; 
09W.R. 771; 45 E.R. 876,L.C. & L. JJ. 
Annotations :—Distd. Taylor v. Blakelock (1886), 32 Ch. D. 

560. Refd. Hooper v. Smart, Piper v. Piper, Bailey v. 

Piper (1875), 45 L. J. Ch. 99. 

Right of purchaser for value without notice, 
generally.|—See Equity, Vol. XX., pp. 256-263, 
Nos. 191-251. 
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Purchaser with notice, generally.|—See Equiry, 
Vol. XX., pp. 300-304, Nos. 548-580. 

Breach of trust by representative — Title of 
alienee.|—See, generally, EXECUTORS, Vol. XXIV., 
pp. 578-575, Nos. 6102-6114. 

Notice.]—Sce, generally, Equity, Vol. XX., pp. 
310 et seq. 

Of trust affecting money on current account. | 
nee BANKERS, Vol. JII., pp. 182-184, Nos, 347-— 








Assignment of choses in action.]—See, 
gee CHOSES IN ACTION, Vol. VIIT., pp. 459 
el seq. 

Priority in equity, generally.}—See Equity, Vol. 
XX., pp. 296 et seq. 


C. Trustee Mixing Trust Moneys with His Own. 
(a) In General. 


4608. Whether whole fund Hable.|—Agent, or 
bailiff, confounding his principal’s property with 
his own, charged with the whole; except what he 
can prove to be his own.—LuPTON v. WIITE, 
WHITE v. LUPTON (1808), 15 Ves. 432 ; 33 E. R. 817. 
annotations :—Consd. Gray v. Haig, Haig v. Gray (1854), 

20 Beav. 219; Walsh v. Secretary of State for India (1863), 

10 H. L. Cas. 367. Apld. Cook v. Addison (1869), L. R. 7 

Iq. 466. Refd. Skipworth v. Skipworth (1840), 9 L. J. Ch. 

182; Spence v. Union Marine Insce. (1868), L. R. 3 C. P. 

427; Re Oatway, Hertslet v. Oatway, [1903] 2 Ch. 356. 

4609. -]—(1) Where trust funds can be 
properly traced & identified, although they may 
have passed through various transformations, the 
ct. will fix them with the trust, & direct the 
proper application of the proceeds. 

(2) Where a portion of a trust fund has been 
improperly mixed up with other moneys of his 
own by a fraudulent trustee, the whole fund 
becomes affected with the trust, whilst the least 
trace exists that part of it was trust property.— 
Fritu v. Cartnann (1865), 2 Hem. & M. 417; 
Sf. J. Ch. 301; 12 3..T.175; 11 Jur. N.S. 238 ; 
13 W. R. 4938; 71 E. R. 525. 

Annotations :-—As to (1) Apld. Birt v. Burt (1877), 36 L. T. 

943. Generally, Consd. Ive Hallett’s Estate, Knatchbull 

v. Hallett (1880), 18 Ch. D. 696. Generally, Refd. Brown 


v. Adams (1869), 4 Ch. App. 764; Harris v. Truman 
(1881), 7 Q. B. D. 340. 


4610. —-—.]—Cook v. ADDISON, No. 4182, ante. 

4611. Funds mixed in bank account-—-Whether 
earlier drawings attributed to earlier payments in.|— 
Sie v. WEST (1837), Donnelly, 199 ; 47 KE. R. 

4612. .}—(1) When a trustec pays 
trust money into a bank to his credit to a simple 
account with himself, not distinguished in any 
other manner, the debt thus constituted from the 
bank to him is one which belongs as specifically 
to the trust as the money would have done had 
it specifically been placed by the trustee in a 
particular repository, & so remained; & the casc 
would not be varied by the circumstance of the 
bank holding also for the trustee, or owing also to 
him money, in every sense his own. 

(2) But cheques drawn by the trustee in a 
general manner upon the bank would for every 
purpose be ascribed & affect the account in the 
mode explained & laid down in Clayton’s Case 
(1816), 1 Mer. 572.—PENNELL v. DEFFELL (1853), 
4DeG.M. & G. 372; 1 Eq. Rep. 579; 23 L. J. Ch 
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116; 22 L. T. O. 8. 126; 18 Jur. 273; 1 W. R. 

499; 43 E.R. 551, L. JJ. 

Annotations :—As to (1) Distd. Collinson v. Lister (1855), 
7 De G. M. & G. 634. Consd. Harford v. Lloyd (1855), 20 
Beay. 310. Apld. Frith v. Cartland (1865), 2 Hem. & M. 
417; G. KE. Ry. v. Turner (1872), 8 Ch. App. 149. Consd. 
dte Scheibler, Hr ». Cooper Ae 31 LL. T. 417. Apld. 
Birt v. Burt (1877), 36 lL. T. 943. N.FL Re West of 
England & South Wales District Bank, Lz p. Dale (1879), 
11 Ch. D. 772. Refd. Ernest v. Croysdill (1860), 2 De G. F. 
& J.175; Re European Bank, /¢x p. Oriental Commercial 
Bank (1870), 5 Ch. App. 358; Edinburgh Corpn. v. Lord 
Advocate (1879), 4 App. Cas. 823; Lyell ». Kennedy, 
Kennody v. Lyel) (1889), 14 App. Cas. 437. 48 to (2) Consd. 
Merriman +. Ward (1860), 1 John. & H. 371. Apld. 
Brown v. Adams (1869), 4 Ch. App. 764. N.F. Re Hallett’s 
state, Knatchbull v. Hallett (1880), 13 Ch. D. 696. 
Refd. Sinclair v. Brougham, [1914] A. C. 398. Generally, 
Refd. Allcard v. Skinner (1887), 36 Ch. D. 145. 
4613, - - ----.]—Where a trustee pays trust 

money into his banker’s account, thereby mixing 

the money with his own; subsequent sums drawn 
out by him will be attributed to the earliest items 
on the credit side of his account for the time being 

& the trust money will in this way, in ifs turn, be 

considered as drawn out; whether or not the 

result be that a balance remains of his own moneys. 

H. having a balance of £3,961 10s. 8d. at his 
bank, paid in a sum of £5,000 trust money. Le- 
tween the time of doing so, & his death, he paid in 
various sums, together amounting to £12,533 11s. 6d. 
& in the same interval drew out £18,847 49. 4d. 
No part of this sum was devoted to the purposes of 
the trust, & he was stul liable for the £5,000 at the 
date of his death :—Held: the balance reinaining 
at his barlh formed part of his general estate 
& could not be appropriate by the beneficial 
owner of the £5,000.— Brown v. ADAMS (186%), 
4 Ch. App. 764; 39 L. J. Ch. 67; 21 L. T. 71; 
17 W. R. 999, L. T. 
Annotations: Consd. I?e Hallett’s 

Hallett (1880), 13 Ch. D. 696. 

v. Oatway, [1903] 2 Ch. 356. 

4614. -}—(1) If money held by a 
person in a fiduciary character, though not a 
trustee, has been paid by him to his account at 
his bankers, the person for whom he held the 
money can follow it, & has a charge on the balance 
in the bankers’ hands. 

(2) If a person who holds money as a trustec or 
in a fiduciary character pays it to his account at 
his bankers, & mixes if with bis own moncy, & 
afterwards diaws out sums by cheques in the 
ordinary manner :—-Z/cld: the rule in Claylon’s 
Case (1816), 1 Mer. 572, attributing the first 
drawings out to the first payments in, docs not 
apply & the drawer must be taken to have drawn 
out his own money in preference to the trust money. 
—Re NALLETT’s Estate, KNATCHBULL v. HTALLETT 
(1880), 13 Ch. 1D. 696; sub nom. Re HALLETT'S 
ESTATE, KNATCUBULL v. HALLETT, COTTERELL v. 
HALLETT, 49 L. J. Ch. 415; 42 L. T. 421; 28 
W. RR. 782, C. A. 

Annotations :—As to 1) Consd. Harris v. Truman (1881), 
7 . B. D. 340. Apld. e Mawson, Kr p. Hardcastle 
(1881), 44 L. T. 523. Distd. New Zealand & Australian 
Land Co. v. Watson (1881), 7 :. B. D. 374. Apld. Collins 
v. Stimson (1883), 11 Q. B. D. 142. Consd. Marten v. 
Rocke, Kyton (J885), 53 L. T. 946. Apld.. Re Murray, 
Dickson v. Murray (1887), 57 L. ST’. 223. Distd. Ellis v. 
Goulton, [1893] 1 Q. B. 350. Expld. Re Hallett, #2 p. 
Blane, [1894] 2 Q. B. 237. Apld. Wilsons & Furness- 
Leyland Line v. British & Continental Shipping Co. (1907), 
23 T. L. Wt. 397; Sinclair v. Brougham, [1914] A. C. 398 ; 
Jte Dacre, Whitaker v. Dacre, [1915] 2 Ch. 480. 


Fstate, Knatchbull v. 
N.F, 2c Oatway, Hertslet 








Consd. 





PART VII. eee e peaiiaases 3.— 
- (a). 


4608 i. Whelher whole fund lable.\— 
On the sale, whether rightful or wrong- 
ful, of his trust proporty, the cestui que 
trust is not only entitled to the proceeds 
80 long as they aro identifiable, but. if 
the trust money is unidentifiable, 
owing to the trustee having mixed the 


trust money with his own moncy, the 
cestui que trust has a charge to the 
extent of his trust property on mixed 
funds or on the property purchased 
therewith.—Snmaw WALLACE & Co. tv. 
AMRYIISAR NATIONAL BANK (IN L1Qul- 
DATION) (190), I. L. R. 7 Lah. 155.— 
IND. 


o. Funds deposited with trust com- 





pany.}—Defts. deposited moneyr with 
& trust co. for inviatment with the 
right from time to time to withdraw 
their moncys in whole or in part even 
after they bad been invested, in which 
casc the interest of the depositor in the 
trust securities would be reduced pro 
tanto :—Held: when defts. had drawn 
upon their accounts tg such an extent 
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& (6b), & D. Sect. 6: Sub-sect. 1, A.] 


Banque Belge Pour L’Etranger v. Hambrouck, {1921] 
1K. B. 321. Refd. Burdett v. Horne & Horne (1911), 27 
T. L. . 402 ; Re Wait, (1927) 1 Ch. 606. 48 to (2) mapiu. 
Kirkham v. Peel (1880), 43 L. T. 171, Apid. Hancock v. 

p y 456 . ae Cons , Carmichae] », 


Rudkin (1897), 13 TN. 1 Consd. Cory v. Turkish 
S.S. Mecca, The Mecca, [1897] A. C. 286 ; Mutton v. Peat 
(1900), 82 L. T. 440. “Distd. Roscoe (Bolton) ». Winder, 


Refd. Re Miller, Ex : P- Official Receiver, 
11893] 1 Q. B. 327; Re Oatway, Hertalet v. Oatway, 
{1903} 2 Ch. 356; Galula v. Pintus (1911), 104 L. T. 574 : 
orn son’s Trusta, Public Trustee v. Milne, [1919 


- 189. Generally, Consd. Davis v. Petrie, (1906] 
K. B. 786. Refd. Lyell v. Kennedy (1887), 18 Q. B. D. 
796; ie Stenning, Wood »v. Stenning, [1895] 2 Ch. 483. 


entd. Moss v. Hancock, [1899] 2 Q. B. 111; Grunnell 

v. Welch, [1905] 2 K. B. 650 ; Re St. Marks, Wimbledon, 

Wimbledon (Vicar & Churchwardens) v. Eden, [1908] 

P.167 ; Kreglinger v. New Patagonia Meat & Cold Storage 

Co., [1914] A. C, 25, 

4615, —— |—-A judgment creditor of a 
stockbroker obtained o garnishee order on a 
balance at a bank standing to the credit of the 
broker. All moneys in the bank to the broker’s 
credit were moneys received for clients. Since 
money of a clicnt had been paid in, drawings out 
in excess of the then balance had been made; 
& so in the case of another client. Except those 
two there was no client who claimed any part of the 
fund :—-Held: as no part of the moneys in the 
bank was the debtor’s own, the judgment creditor 
had no right against the balance ; although the 
rule in Clayton’s Case (1816), 1 Mer. 572, was 
applicable as between cestuis que trust it could not 
be applied unless there was a conflict between them 
in consequence of there not being enough to pay 
them all, & here, it being clearly shown that the 
balance in hand was equal in amount to the sums 
remaining due from the broker to these two 
clients in respect of moneys of theirs paid into the 
account, & that there was no claim on behalf of 
any other client, the money belonged to these two 
clients.—ITANCOCK », SMITH ( 1889), 41 Ch. 1). 456; 
ee J. Ch. 725; 611. T. 84); 5 TS L, R. 459, 
Annotations :~—Distd. Re s 

2 Ch. 433. Retd. He Wren Carmichael Rates 

(1897), 13 T. L. R. 1533 Wilsons & Furness-Leyland Line 

ee pou & Continental Shipping Co. (1907 )» 23T. L. R. 








4616. -.— -|—A solr. paid money which he 
had received for a client to his own banking 
account. From that time up to the death of the 


solr., there was always to the credit of the account 
a balance excceding the sum so paid in. But on 
many days during that period the credit balance 
was less than the amount of other clients moneys 
which the solr. had paid in subsequently to his 


payment of the money of the first client & had not | 


withdrawn :—Held: the rule in Clayton’s Case 
(1816) (1 Mer. 572) applied, & the money of the 
first client must be taken to have been drawn 
out by the solr. & therefore not to have formed part 
of the balance to the credit of the account at the 
time of his death & consequently the first client 
was not entitled to be paid out of that balance 
speciflcally.—Re STENNING, Woop v. STENNING, 
[1895] 2 Ch. 433; 73 L. T. 207; 18 BR. 807. 
Annotations :—Consd. Ros ; 

1 Ch. 62. Refd. Mutton 0. Peat (1300), 82 eee ete 

4617, —— |—Re WrerorD, CARMICHAEL 
v. RUDKIN (1897), 13 T. L. BR. 153. 





as to reduce their rp ective credit 
balances below the picunts which 
they had on deposit when the invest- 
ment was made, their interest in the 
trust securities was not resuscitated 
Upon & subsequent deposit of more 
mMoney.—BRITIBY CANADIAN SECURI- 


1315; 


any way 
oO 


TInS, LTD. v. MARTIN, [1917] 1 W. W. R. 
27 Man. L. R. 423.—CAN. 
p. Funds mixed in bank account.}— 
If a trustee pays trust Sit & into a 
bank to the account of himself, 
earmarked to the trus 
private moneys of his own 
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4618, ——- ——-.]—Where a trustee paid trust 
money into his ba account whereby it became 
mixed with his own money, & out of moneys 
drawn from the account purchased an investment 
in his own name, but subsequently applied the 
balance to his own purposes, his representatives 
cannot successfully maintain that the investment 
was purchased out of the trustee’s own money, & 
that what has been spent, & can no longer be traced 
& recovered, was the money belonging to the 
trust.—Re OATWAY, HERTSLET v,. OaTWay, [1903] 
2 Ch. 856; 72 L. J. Ch. 675; 88 Ll. T. 622. 


Annotation :—Consd. Roscoe (Bolton) v. Winder, [1915) 


4619. ——-.]|—Payments into a general 
account cannot, without proof of express intention, 
be appropriated to the replacement of trust money 
which has been improperly mixed with that 
account & drawn out. 

A co. sold its business to W., who, by the agree- 
ment for sale, was to get in the book debts of the 
business then owing, &, on or before Apr. 30, 1913, 
to pay over to the co. all moneys received by him 
on account of the book debts, ‘‘ such amount to 
be equal to the gross amount of the debts owing 
on Mar. 1, 1913. Thercafter all debts then out- 
standing’? were to ‘‘ belong to the purchaser.”’ 
The gross amount of the book debts so owing was 
£623 8s. 5d., & W. collected this sum & before or 
on May 19, 1913, paid £455 18s. 11d., part thereof, 
into his private general account at a bank. By 
May 21, 1913, he had drawn out all the money 
standing to his credit, except £25 18s., & applied 
it for his own purposes & not in paying the co. as 
agreed. Subsequently he paid in moneys of his 
own, & drew on the account for his own purposes, 
with the result that on his death there was a credit 
balance of £358 6s. 5d. In an action by the co. 
against the trustee of W.’s property under an 
administration order in bkpcy. the co. claimed to 
have a charge on the £358 6s. 6d. for the 
£455 18s. lld. :—Held: (1) W. was a trustee for 
the co. of the £455 18s. 11ld.; (2) the co.’s charge 
extended only to the intermediate balance of 
£25 18s.—Roscok (James) (BoLToN), Lrp. v. 
WINDER, [1915] 1 Ch. 62; 84 L. J. Ch. 286; 112 
L. T. 121; 59 Sol. Jo. 105; [1915] H. B. R. 61. 

4620. -———- By agent of trustees—Right of 
trustees to follow.|—Buirt v. Burt (1877), 11 Ch. D. 
773,n.3; 36 L. T. 9438, C. A. 

Annotation :—Consd. Re Hallett’s Estate, Knatchbull »v. 

Hallett (1880), 13 Ch. D. 696. 
|\—See, also, BANKERS, Vol. III., p. 189, 
Nos. 382-385. 


(6) Investment Made Wholly or in Part with 
Trust Funds. 

4621. Lien on land purchased.)]—-Trustees with 
the consent of A., the tenant for life, had a power 
to sell the trust estate, & invest the produce in 
other real estate. In 1810, A., with the con- 
currence of the trustees, sold the estate for £8,440, 
& received the purchase-money. About the same 
time, but whether with the concurrence of the 
trustees was not proved, A. purchased another 
estate for £17,400. Of the £8,140, £8,124 was 

aid by A. in part payment for the se: ond estate ; 
the remainder was paid partly out of A.’s moneys. 
& partly by money raised by a mtge. of the estate. 








in the same account, the ct. will dis- 
entangle the account & separate the 
trust moneys from the private moneys, 
& award the former specificially to the 
trust beneficiaries.—JoBB v. JOHN- 
STON’s TRUSTEE a 00s), 6 F. (Ct. of 


not in 
tye | aoes.) 1028.---8C0 
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The estate was conveyed to A.infee. No acknow- 
Jedgment or declaration of trust was ever made 
by A., & he retained possession of the estate 
till thirty years after, when he became bkpt. 
The ct. against A.’s assignees, presumed, under 
these circumstances, that the purchase had been 
made under the power for the benefit of the trust, 
& held that there had been no such adverse 
possession, & no such acquiescence on the part of 
the trustees, as to preclude the ct. making a 
declaration that they had a lien on the estate to 
the extent of the trust moneys invested in its 
purchase.—PRICE v., BLAKEMORE (1848), 6 Beav. 
507; 49 EH. R. 922. 

Annotation :—Distd. Mathias v. Mathias (1858), 3 Sm. & G. 


4622. |—A solr. having in his possession 
the title deeds of an estate mtged. to his client 
deposited the deeds with his banker as security for 
an advance which he applied in the purchase of an 
estate on his own behalf. When the mtge. was 
paid off he applied that money in repaying the 
Joan from his banker & informed his client that he 
had reinvested the mtge. money upon other good 
security. Ilis client thereupon executed a re- 
assignment of the mtge., but in fact the solr. 
never reinvested the money although he continued 
to pay interest upon it until his death :—Held: 
the client was entitled to a lien upon the estate so 

urchased by the solr.—HOPrPrER v. CONYERS (1866), 
1. R. 2 Hq. 649; 12 Jur. N.S. 328; 14 W. R. 628. 

4623. Stock impressed with trust.]—Testator, 
having moneys in his hands belonging to other 
parties, invested a portion, by their direction, 
together with his own moneys, in Consols, & 
informed the parties of such investment, & duly 
accounted to them for the dividends. He after- 
wards sold out nearly the whole of the stock, & 
then replaced a portion of it, &, on his death, 
having directed his confidential clerk to buy stock 
to replace the rest, he expressed his wish, that 
the stock to be purchased by the clerk should be 
appropriated to replace the trust stock. The 
clerk purchased a sum of stock in testator’s name ; 
but the whole stock standing in testator’s name 
at his death was not sufficient to replace the trust 
moneys :—Held: under the circumstances, the 
stock standing in testator’s name at his death was 
impressed with a trust, & did not form part of his 
general assets._-ROBERTSON v. MORRICE (1845), 
4. T. 0.8. 4380; 9 Jur. 122. 

4624. Trust fund entitled in priority.}— Where 
a trustee mixes his own money with the trust 
fund, & takes security for the whole fund, if the 
security fail, the trust fund is entitled to priority 
of payment. But if the cestuis que trust have 
elected to adopt the loan, they cannot compel 
the trustee to make good the deficiency.—LAMBE 
v. ORTON (1863), 2 New Rep. 485; 33 L. J. Ch. 

1; 11 W. R. 1043. 


D. Improper Investment. 
See Part VI., Sect. 7, sub-sect. 3, C., ante. 





Sect. 6.—PROCEEDINGS IN RESPECT OF 
BREACH OF TRUST. 
Sus-smcT. 1—PROCEEDINGS TO PRESERVE 
TRUST PROPERTY. 
A. Injunction. 
4625. General rule.|—-When any act involving 
a breach of trust is intended to be done, though 


PART VII. SECT. 6, SUB-SECT. 1.—A. 


48251. General rule.}—-The ot. will 
grant an injunction to restrain a trustee 


from interfering with the trust estate 
whoero fraud is charge 
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not in its consequences irremediable, the ct. will 
prevent it by injunction.—A.-G. v., ASPINALL 
(1837), 2 My. & Cr. 613; 1 Jur. 812; 40 B. R. 773; 
sub nom. A.-G. v. LivERPOoL CoRPN., A.-G. »v. 
ASPINALL, 7 L. J. Ch. 51, L. C. 

Annotations :—Consd. Parr v. A.-G. (1842), 8 Cl. & Fin. 409. 


d. A.-G. v. Newcastle-on-Tyne Corpn. & N. E. Ry. 
1889), 23 Q. B. D. 492, Montd. R. v. pivernae! Corpn. 
1839 » 9 Ad. & El. 485; A.-G. v. Wilson (1840), Cr. & 
h. ; Holdsworth v. Dartmouth Corpn. eek 11 

Ad. & £1. 490; Ez p. Hythe Corpn. (1840), 4 Y. & C. Ex. 
55; Armitstead v. Durham (1848), 11 Beav. 556; A.-G, 
v. Wigan Corpn. (1854), 23 L. T. O. 8, 43: Arnold v. 


Gravesend corp (1856), 2K. & J. 574; A.-G. v. Avon 
Corpn. (1863), 33 Beav. 87 ; Mill v. Hawker (1874), L. R. 
9 Exch. 309; Stevens v. Chown, Stevens v. Clark, (1901] 
Ch. 894; A.-G. v. De Winton, [1906] 2 Ch. 106. 
4626. 


|—A trustee will be restrained by 
this ct. from using the legal powers that have been 
conferred upon him otherwise than for the legiti- 
mate purposes of his trust, & therefore a demurrer 
for want of equity cannot be sustained to a bill 
seeking such relief, although pltf. may have a 
remedy at law.—BaLtis v. Strutr (1841), 1 Hare, 
146; 66 E. R. 984. 

46 -|—If any persons are in such a 
relation as to constitute them trustees, or if, 
without being technically trustees, they have a 
fiduciary duty to others, those persons to whom 
they owe a fiduciary duty will have a title to sue 
to prevent the infringement of that duty (LorpD 
DUNEDIN).—DUNDEE HARBOUR TRUSTEES». 
pie [1915] A. C. 550; 841. J. P.O. 74; 112 


,H.L. 


Annotation :—Mentd. Kemp v. Glasgow City Corpn., [1920 
A. C. 836. e ” m ne 


4628. Whether injunction granted—-Fallure to 
give sufficient notice of sale—Suggestion of im- 
proper conduct.|—On a trust to sell, a suggestion 
in the bill of improper conduct of the trustees in 
not giving sufficient notice of the sale, is not a 
ground for an injunction to stop the intended 
sale.—PECHEL v. FOWLER (1795), 2 Anst. 549; 
145 KE. R. 963. 

Annotation :—Consd. A.-G. v. Liverpool Corpn. (1835), 1 


My. & Cr. 171. 
Demolition of bullding.|—If in 








4629. 
consequence of the decayed state of an old market 
house built originally on ground given by the 
charter for the purpose, a new one be rebuilt by 
them, with such general consent, the trustees may 
remove it to any more convenient place infra 
vilam.—Re CHERTSEY MARKET, Hx p. WALTHEW 
(1819), 6 Price, 261; 146 EB. R. 803. 

4630. —— -]}—(1) In cases of breach of 
trust, cts. of equity may decree an account of all 
the profits made ; but semble, they cannot award 
damages, i.e. compensation for damage done to the 
trust Deepens: 

(2) If the proceeding had been in 1771, before 
they began to pull down this chapel, for an 
injunction to prevent their pulling it down, the ct. 
would have granted that injunction (LORD 
Epon, C.).—LupLOWw Corpn. v. GREENHOUSE 
(1827), 1 Bli. N.S.17; 4 E. R. 780, H. L. 3 revsg. 
S. C. sub nom. Ex p. GREENHOUSE (1815), 1 Madd. 


92. 
Annotations :—As to (1) Refd. A.-G. v. Dublin Corpn. (1827), 
1 Bi. N. S. 312. enerally, Mentd. Re Upton Warren 
1833),1 My. & K. 410; Re Dean Clarke’s Charity (1836), 

§ Sim. 34; <A.-G. v. Fishmongers’ Co. (1837), Coop. Pr. 
Cas. 85: Re Newark Charities (1837), Donnelly, 248; Re 
Phillipotta Charity (1837), 8 Sim. 381; Re West Retford 
Church Lands (1839), 10 Sim. 101; A.-G. v. Devon, 
Tiverton Schoo] Case (1840), 10 Jur. 1070,n.; A.-G. v. 
Stamford, Ze Blundell’s Charity (1841), 10 L. J. Ch. 172; 
A.-G. v. Haberdashers’ Co. (1852), 15 Beav. 397; Re 
Harden Wesleyan Chapel (1853), 1 W. R. 212; -G. v, 
Magdalen College, Oxford (1854), 18 Beay. 223. 


q. Whether injunction granted.) — 
LAMBERT v. LAMBERT, Moors & 
NIXON (1843), 5 I EqgR. 339.—IR. 








a ~ VERNON v. 
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Sect. 8.—Proceedings in has gs of breach of trust: 
Sub-sect. 1, A., B., C. & D.3 sub-sect. 2, A.] 


4631. Beneficiary allowed to hold trust fund 
for investment—Proceeds of sale of investment 
impounded by trustee—Proceedings by beneficiary 
to get money out of court.]—A trustee allowed one 
of his cestuis que trust to have the trust fund, with 
a view toitsinvestmentin the foreign funds. ‘The 
cestui que trust went to America, & invested it in 
his own name; he afterwards sold out a part, &, 
remitting the money to agents in London, came 
home. The trustee impounded the money so 
remitted, in the Lord Mayor’s Ct., & this ct. 
granted an injunction, restraining proceedings on 
the part of the cestui que trust to get it out.— 
HIPKINS v. NEWTON (1831), 9 L. J. O. S. Ch. 227, 

4632. Breach of trust for religious pur- 
poses.|~—Upon a bill filed by two pcrsons, pew- 
holders in a chapel, & members of the congregation, 
&, in virtue of certain offices which they held, 
entitled to be trustees of the chapel, on behalf of 
thernselves, & all other persons interested as such 
pewholders & members except defts., against the 
other persons entitled to be such trustees, & against 
the person in whom the Icgal interest in the lease 
was vested, alleging that the lease of the chapel 
was held upon an exclusive trust for rcligious 
service according to the doctrines & discipline of 
the Church of Scotland, charging defts. with 
introducing preachers into the pulpit who were not 
ministers of the Church of Scotland, & with 
other acts in violation of the trusts, & praying 
that defts. might be compelled to perform the 
trust, the ct. granted the relief prayed ; holding, 
that, upon the evidence in the cause, the alleged 
trust was sufficiently made out; secondly, that 
the acts complained of amounted to a breach of 
trust.—MILLIGAN v. MITCHELL, (1837), 3 My. & Cr. 
72; 7L. J. Ch. 87; 1 Jur. 888; 40 FE. R. 852, 
L. C.; previous proceedings (1833), 1 My. & K. 
416, L. (. 

Annotation :—Refd. Free Church of Scotland Gencral 

ra aes v. Overtoun, Macalister v. Young, [1904] A. C. 

uv ° 


4633. To restrain trustees from assenting to 
bill in Parliament.}|—Qu.: whether a cestui que 
trust can have an injunction to restrain his trustces 
from assenting to a bill in Parliament.—PanrKkER 
v. DUNN NAVIGATION Co. (1847), 1 De G. & Sm. 
cae OL. T. O. S. 292; 11 Jur. 624; 63 E.R. 
1028. 


Annotations :—-Mentd. Stevens v. South Devon Ry. (1851), 
ao Denys 48; Harev. LL. & N. W. Ry. (1861), 30 L. J. Ch. 


4634. Breach by mortgagee in trust— 
Mortgagees restrained from receiving money under 
decree of foreclosure.|—-Mtgee. in trust had been 
aig af breaches of trust in respect of which a 
suit by his cestuis que trust, infants, was pending 
against him. He was restrained, on the petition 
of the cestuis que trust, from recciving the mtge. 
money under a decree which had been made in a 
prior foreclosure suit, & the solr. of the cestuis que 
trust, pltfs. in the subsequent suit, was appointed 
in his stead to receive the same, without giving the 
usual security.—SNARE v. BAKER, BEASLEY v. 
SNARE (1849), 13 Jur. 203. 

4635. —-— Appropriation by director to recoup 
advances.|—The ct. will interfere by injunction to 
secure the property of an assocn. from being 
appropriated by the trustee, who is also sole 
director, for the purpose of recouping himself the 
sums he has advanced, although questions are 
raised as to the legality of the assocn., & although 
relief might be refused at the hearing.—SHEPPARD 
v. OXENFORE (1855), 1 K. & J. 491, 501; 26 
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L, T. O. 8. 90; 3 W. R. 397; 69 EB. R. 552, 557, 
L. JJ. 


Annotation :—Mentd. Re Great Cambrian Mining & Quarry- 
ing Co., Bowen’s Case (1856), 4 W. R. 800. snerry 


4636. Division of estate contrary to will.|— 
Testator gave his residuary estate, after payment 
of debts, to trustees upon trust to divide it equally 
among his nine children; but if it should exceed 
£40,000 in value, his two sons were each to 
take one-twentieth more than each of his 
daughters, & he directed that the debt duc to the 
trustees of a married daughter under his covenant 
contained in her marriage settlement should be 
taken as part of hershare. The debt due under the 
covenant was £3,500 & the net residue of the 
estate, before this debt had been satisfied, was 
£43,000 :—Held: the £3,500 ought to be con- 
sidered as forming part of testator’s residuary 
estate, which must, therefore, be taken to exceed 
£40,000. 

An injunction was granted to restrain the 
trustees from dividing the estate except upon that 
footing.—Fox v. Fox (1870), L. R. 11 Eq. 142; 
23 L. T. 584; 19 W.R. 151. 

4637. Against innocent purchaser.] ~ - 
Trustees having power to sell under such special 
or other conditions or stipulations as they should 
think fit, sold by auction with a condition limiting 
the title to commence in 1858, fourteen years 
previously. The next convenient root of title 
was a deed of 1819, from which a good title could 
be deduced, but the trustees could not find this 
deed, & had only recitals of its contents. There 
was also a condition, that all recitals & statements 
in the deeds & particulars should be accepted as 
conclusive evidence :—Held: (1) the sale under 
such conditions was a breach of trust, & injunction 
granted at the suit of a cestui que trust to restrain 
completion; (2) such an injunction would be 
granted against an innocent purchaser. 

(3) The fact that the interest of the individual 
pitf. is small is no sufticient reason for refusing to 
grant relief.—DANcCE v. GOLDINGHAM (1873), 8 
Ch. App. 902; 42 L. J. Ch. 777; 29 L. T. 166; 
38 J. P. 164; 21 W.R. 761, L. JJ. 

Annotations :—As to (1) Refd. Dunn v. Flood (1885), 28 
Ch. D. 586; Grovo v. Search, Griffin v. Search ts 22 
T. L. RR. 290. Generally, Refd. Melbourne Banking 
Corpn. v. Brougham (1882), 7 App. Cas. 307. 

4638. Interest of plaintiff small.] —DANCE 
v. GOLDINGUAM, No. 4637, ante. 

4639 Trustee of married woman proposing 
to deal with corpus.|—Hint v. AILESBURY (LADY) 
(1891), 10 T. L. R. 487. 














B. Securing Trust Property. 


4640. Order to bring property into court.|—By 
an ante-nuptial settlement the trustees were 
empowered, with consent of the parties, to scll 
out the trust fund, & invest the proceeds upon real 
securitics. By a memorandum executed con- 
temporaneously with & indorsed on the settlement, 
the parties requested the trustees to advance the 
trust moneys to the owners of Vauxhall Gardens 
upon mtge. as first, second, or third mtgecs. :— 
Held; ‘‘ the owners’’ meant owners at the date 
of the settlement & memorandum, & an advance 
to the three owners originally without security, 
& the subsequent acceptance of a mtge. with a 
joint & several covenant from two of the three 
owners, one having then retired, was a breach of 
trust, & the trustees were ordered to bring the 
fund into ct.—FoOWLER v. REYNAT. (1851), 8 Mac. 
& G. 500; 21L. J. Ch. 121; 181. T. O. S. 1138; 
15 Jur. 1019; 42 EK. R. 858, L. C. 


Annotation :—Retd. Lockhart v. Reilly, Reilly v. Lockhart 
(1856), 25 L. J. Ch. 697. 


Part VII.—Breacues or Trust. 





4641. .}—Two trustees having power to 
alter & vary & trust fund, sold it out for that pur- 
pose, but allowed the produce to be received by 
one alone :—Held: the other, who failed to show 
{hat the fund was properly invested, was bound 
to pay the amount into ct.—WIGLESWoRTH v. 
WIGLESWORTH (1852), 16 Beav. 269; 51 E. R. 
782. 

4642. Order against third party.] — 
Testatrix bequeathed a leasehold estate to trustees 
& exors., in trust for sale, & gave one of such exors. 
a beneficial interest for his life in one-fourth part 
of the estate. The latter exor., being at the time 
indebted to the estate of testatrix, made an assign- 
ment of his beneficial interest by way of mtge., to 
secure a@ private debt which he owed to a creditor, 

& deposited the title deeds with the creditor. 
On a bill by his co-exors. to recover the title deeds : 
-——Held: the estate of testatrix was entitled to 
a lien on the interest of the defaulting exor. in the 
pea comprised in the deeds, in priority to the 
ien created by his assignment to the mtgee.; & 
the ct. decreed the title deeds to be delivered up, 
with a declaration that they belonged to the three 
trustees.—CoLE v. MUDDLE (1852), 10 Ilare, 186 ; 
22 L. J. Ch. 401; 20 L. T. O. 8S. 107; 16 Jur. 853 ; 
68 KE. R. 892. 
Sat ad dl :—Mentd. Itc Whistler & Richardson (1887), 57 


4643. -——.]—(1) A solr. employed in 
trust business is the solr. of the trustees personally, 
& had no direct claim on the trust estate for costs. 

(2) An order was made on a trustee to pay into 
ct. interest found due from him, & the balance 
beyond his costs to be taxed of capital money 
certified to have come to his hands. The capital 
money had been received by the trustee’s solrs. 
as part of the trust estate. The order was made on 
statements implying that the trustee, who was 
totally unable to pay, was solvent. The trustce 
having made default in payment of the interest. 
the ct. made an order notwithstanding the former 
order that the solrs. should pay into ct. the capital 
come to their hands with interest.—-STANIAR v. 
Tivans, Evans v. STANIAR (1886), 34 Ch. D. 470 ; 
56 L. J. Ch. 581; 56 1. T. 873; 35 W. RR. 286; 
3-T. L. RR. 215. 
Annotations :—<As to (1) Refd. Re Wumphroys, kx p. Lloyd 

George & George, [1898] 1 Q. B. 520. As to (2) Distd. Re 
Blundell, Blundell v. Blundel) (1888), 40 Ch. D. 370. 
Generally, Mentd. Preston Banking Co. v. ep, 11895) 
1 Ch. 141; Fe Calgary & Medicine Hat Land Co., Pigeon v. 
The Co., [1908] 2 Ch. 652, 

4644. Writ of assistance—Effect of R.S. C., 
Crd. 67.|-—Although for the purpose of recovering 
und the old writ of assistance has been super- 
seded by the writ of possession, above Ord., the 
writ may still be issued for the purpose of recover- 
ing possession of & preserving chattels which have 
been ordered to be delivered to a receiver.— 
Wyman v. Kniantr (1888), 39 Ch. D. 165; 57 
L J. Ch. 886; 59 LL. T. 164; 37 W. R. 76. 
Annotation :—Refd. Ite Maudslay & Ficld, Maudslay v. 

Maudslay & Field, [1900] 1 Ch. 602. 

4645. .|—Ite TAYLOR, 
Rawson, [1913] W. N. 212. 

Appointment of receiver.|—See, generally, Part 
ITI., Sect. 8, sub-sect. 2, C., ante. 














TAYLOR Ut. 


CO. Summary Jurisdiction over Solicitors. 
See, generally, Souicrrors, Vol. XLII., pp. 319-— 
329, Nos. 3554-3709. 
4646. When exercised—Admission of possession 
of funds.]—Order made that a solr., who was also 
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r. Death of one defendant pending 
action—Absence of personal representa- 


J.- ~VOL, XLIII. 





tive—Continuing proceedings. }— HIBE- 
RIAN JOINT Stock Co. v. 
(1884), 13 L. R. Ir. 335.— IR. 
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& trustee of a will, should pay into ct. .trust money 


which he had by affidavit admitted that he had 
in his hands, upon motion made by pltf. cestui que 
trust, in a suit to administer the estate of testator, 
the notice of motion being entitled in the suit & 
7 dod mere Hs the solr.—Re CLERIEW’s ESTATH, 
WHEW v. CLERIHEW, Re Tlowar 
L.'T. 860; 19 W.R. 938, L JJ 
Annotation +—Folld. Ite Carroll, Brice v. Carroll, {1902} 

4647. Receipt of trust funds on loan—With 
notice of trust—Solicitor not solicitor to trust 
estate.|—A solr. who has received trust funds on 
loan ag an investment with a knowledge that 
they are such, the investment being an improper 
one as between trustee & cestui que trust, may be 
ordered by the ct. to refund the money in the 
exercise of its summary jurisdiction over its own 
officers, notwithstanding the fact that he is not the 
solr. to the trust estate, & notwithstanding that 
he has not been made a party to the action.— 
Ie CARROLL, BRICK v. CARROLL, [1902] 2 Ch. 175; 
86 L. T. 862 ; 50 W. R. 650 5 sub nom. Re CARROLL, 
BRICE v. CARROLL, Re DE Monrtrimer-McINTosH, 
71 L. J. Ch. 596. 

4648. Declaration of trust by solicitor— 
Beneficiary induced to alter his position.]|—The 
ct. will exercise its disciplinary jurisdiction to 
prevent a breach of trust where there has been a 
declaration of trust by a solr. in favour of a person 
even though not his client, which induces that 
person to alter his position.—Re A SoOrniciTorR, 
Ez p. HALES, [1907] 2 K. B. 539; 76 L. J. K. B. 
931; 97 L. T. 212; 23 T. L. lt. 573; 51 Sol. Jo. 
626, D.C. 


Annotation :—Consd. United Mining & Finance Corpn. v. 
Bocher, [1910] 2 K. B. 296. 








D. Iefusul of Specific Performance of Contract 
Involving Breach. 
See SPECIFIC PERFORMANCE, Vol. XLII., pp. 
464, 465, Nos. 314-326. 


SuB-sECT. 2.-- ACTION FoR BREACH. 
A. In General. 

4649. Duty to proceed with due diligence-— 
Against innocent trustee.|-Where the estate of a 
trustee is secondarily liable, in consequence of a 
breach of trust by a co-trustee, the cestui que trust 

is bound to pursue his demand against the former 
estate with due diligence.—NEWHAM v. NEWHAM 
(1822),1 L. J. O. S. Ch. 23. 

4650. Application for leave to proceed---Neces- 
sity for service on other party.]|—Motion for leave 
to file a bill on behalf of K. against trustees for an 
alleged breach of trust, a similar charge against 
them in a former suit still pending, but to which 
K. was not a party, having failed, & the decree in 
the suit having been acted upon for a year & a 
half, & acquiesced in by K. :—Held: notice of the 
application should be given to the other side.— 
Ex p. Kipp (1854), 2 Eq. Rep. 475; 2 W. BR. 316 ; 
sub nom. Ex p. Kipp, EcCcLes v. CHEYNE, 23 
L. T. O. 8. 20. 

4651. Form of proceeding.|—-The proceeding by 
claim instead of by bill & answer, in a case alleging 
a breach of trust, is not the proper course of pro- 
ceeding.— JACKSON v. GRANT (1850), 16 L. T. O. 8. 
230; 15 Jur. 72. 

4652. .}—In Dec. 1834, testator in the cause 
assigned by way of mtge. a debt of £5,260 then due 











t. Functions of judye & jury.}—It 
is not the function of, a jury to de- 
termine whether a tristee has been 
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to him, to secure £4,000 & interest, & by the same 
deed he covenanted to pay the same. In 1836 
the debt of £5,260 was paid off without notice of 
themtgee. In1847 the debt of £4,000 was assigned 
in consideration of marriage. In 1835 testator 
settled his estates in consideration of marriage, 
charging them with two sums of £3,000 & £4,000, 
which sums, in certain events, were to revert to 
his personal estate. In pursuance of an order of 
the ct. in an administration suit, the two sums of 
£3,000 & £4,000 were, in 1854, raised & paid to the 
trustees thereof, & were now represented by two 
sums of stock standing in the bank in their names 
respectively. 

In 1857 L., a solr., having received from 
petitioner, a married lady, a sum of £4,700 for 
investment, three days afterwards purchased the 
above debt of £4,000 from the trustees of the 
settlement of 1847. The debt was assigned by deed 
to B., the purchase-money being, as was alleged, 
the money of petitioner. B. continued to pay 
interest to petitioner as on £5,000 until Jan. 1858, 
& in 1859 he became bankrupt. 

Petitioner claimed to be in equity a specialty 
creditor of testator, on the ground that B. had 
become assignee of the mtge.-debt as ber trustee ; 
& prayed that she might be allowed to como in 
& prove her debt, & that the reversionary interests 
in the two sums of stock, to which testator’s 
estate was cntitled under the settlement of 1835, 
might be sold in payment thereof :—Held: as 
the statements in the petition suggested fraud, as 
the trustees were not before the ct., & as the money 
was not in ct., petitioner could not obtain relief 
on petition; & petition dismissed, without costs, 
but without prejudice to the right of petitioner to 
file a bill.—SEALE v. BULLER (1860), 2 Giff. 312; 
2L. T. 659; 6 Jur. N.S. 989; 66 KE. R. 131. 

4653. Pleading—Necessity for breach to be 
clearly shown.]——Pltf. seeking to charge a party 
with the consequences of a breach of trust is bound 
so to state his case upon the hill that the circum- 
stances alleged, if proved, must necessarily & at 
all events constitute a breach of trust.—A.-Q. v. 
Norwich Corpn. (1837), 2 My. & Cr. 406; 1 
J. P. 164; 1 Jur. 898; 40 EK. R. 695, L. C. 
Annotations :—Refd. Foot v. Bessant (1839), 3 Y. & C. Ex. 

320; Bennett v. Harrison (1843), 7 Jur. 436; Foss v. 

Harbottle (1843), 2 Hare, 461. Mentd. Holdsworth v. 

Dartmouth Corpn. (1840), 11 Ad. & El. 490; R. v. Leeds 

Corpn, (1843), 4.Q. B. 796; A.-G. v. Wigan Gorpn. (18 4) 

23 L. T. 0.8.43; H.v. Sheffield Corpn. (1871), L. i. 

A.-G. ¥. Neweastle-on-Tyno Gorpne &N, Ae Ry. isso), 

23 Q. B. D, 492. . ae ae, , 

4654, Form of order for payment by trustees.]— 
As to the form of orders for payment against 
defaulting trustees when it is desired to register 
them as judgments.—Wanp v. DOCKER (1859), 5 
Jur. N. S. 1287, 

4655. Surcharge—On trustee not acting in trust— 
Power of court to make fn suit instituted by sum- 
mons.|—-Two exors. & trustees under a will which 
directed a general conversion, sold & realised a 
large amount, which was received by one by the 
direction of both. The one who undertook the 
sole management of the estate became bkpt., 
& a great loss occurred. A suit was instituted by 
summons in chambers, & under the common decree 


guilty of any wilful neglect or default 
n tho management of his trust, but, 
the jury, having ascertained any dis- 
puted questions of fact involv , the 
ct. will determigs whether they amount 
to a breach of trust.—Bayzry & Tate 


t. MARSHALL (1884), 2N. Z. L. R.C. A. 
277.—N.Z. 


a. Adding plaintiff & defendants.) , 
—-NORTHOOTE v. BENJAMI 
Saye (1880), 9 N. Z, L. R. 200. 


TRUSTS AND TRUSTEES. 


it was sought on summons to charge the non- 
acting exor. & trustee with two surcharges, on the 
ground of constructive receipt. 

Summons dismissed, with costs, on the ground 
that such a surcharge could not be made in such 
a form of suit.—PETRERSON v. PETERSON (1867), 
16 L. T. 377, 

4656. Compromise—Jurisdiction of court to 
sanction—On behalf of married woman.|—-The 
ct. has jurisdiction to sanction on behalf of a 
married woman a compromise of a suit to make a 
trustee liable for a breach of trust in relation to a 
fund in which the married woman has a reversionary 
interest.—WaALL v. ROGERS, WALL v. OGLE (1869), 
L. R. 9 Eq. 58; 39 L. J. Ch. 381; 21 L. T. 654; 
18 W. R. 203. 

Annotation :—Mentd. Harle v. Jarman (1895), 48 W. R, 618. 


4657. Transfer of action—To Chancery Division 
——-Where administration action commenced.|— 
Where an administration suit had been commenced 
in the Ch. Div., an action in the Q. B. Div. by the 
widow of testator against a trustee of the will, 
to recover shares which were alleged to form part 
of testator’s property, was transferred to the Ch. 
Div.—DoERING v. LABOUCHERE (1876), 2 Char. 
Pr. Cas. 93, D. C. 

4658. Substituted service of subpona.| — 
HAMILTON v. THOMAS, [1883] W. N. 31. 

4659. Writ of sequestration—Against defaulting 
trustee—-Effect of death of trustee.|—A writ of 
sequestration issued by beneficiaries against a 
defaulting trustee is not rendered inoperative 
by the subsequent death of the defaulter, but can 
be proceeded upon after reviving the action against 
the defaulter’s legal personal representative, such 
representative being a necessary pay to any 
proceedings, if for no other reason, at least because 
he had the right to get rid of the sequestration by 
satisfying the demand.—PratTrtr v. INMAN (1889), 
43 Ch. D. 175; 59 L. J. Ch. 274; 61 L. T. 760; 38 
W.R. 200; 6T. L. R. 91. 


Annotations -—Refd. Re Hastings, Zz p. Brown (1892), 61 
L. J. Q. B. 654. Mentd. Re Long, Tarn v. Emmerson, 
{1895} 1 Ch. 652; Re Whitaker, Whitaker v. Palmer 
(1900), 83 L. T. 342: Re National United Invostment 

Corpn., [1901] 1 Ch. 950. 

Payment into court—Administration by court.!— 


See Part 1II., Sect. 10, sub-sect. 9, B., ante. 


B. Who May Bring Action. 


4660. One of several cestuis que trust—Duty to 
take care of interests of others.|—When one of 
several cestuis que trust institutes a suit for relief 
in respect of a breach of trust, he is bound, in the 
conduct of the suit, to take care of the interests 
of the others as well as of his own.— WILLIAMS v. 
POWELL (1847), 2 Ph. 329; 41 HE. R. 970, L. C. 

4661. Legatee of cestui que trust.]|—One of three 
trustees who was alleged to have ee in 
a breach of trust, clearly committed by the others, 
being also exor. of a cestui que trust :—Held: a 
legatee of the cestui que trust was entitled to main- 
tain a bill against the three trustees to recover the 
funds lost by the breach of trust.—SANDFORD Uv. 
JODRELL (1854), 2 Sm. & G. 176; 65 E. R. 354. 

4662. leis Pe There is no such general 
rule that a wrongdoer cannot file a bill. There- 
upon, if A. & B., two trustees, have committed a 
breach of trust, & are equally liable, but. B. 
received the produce, A. may sustain a bill against 


PART VII. SECT. 6, SUB-SEOT. 2. 


b. Personal representative of cestut 
rust.}—ALLAN ». GAMBLE (1870), 


N, STANFORD i 
Ch. Ch. 105.—CAN. 
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B. alone to recover the amount, for the benefit 
of the trust. 

(2) Pltf., a tenant for life, having received 5 per 
cent. on an investment, which she knew to be & 
insisted was improper, was ordered to account for 
the excess beyond 4 per cent., for the benefit of 
the trust.—BAayYNARD v. WOOLLEY, WEARING v. 
BAYNARD (1855), 20 Beav. 583; 52 E. R. 729. 


Annotations :—As to (1) Distd. Butler v. Butler (1877), 7 
Ch. D. 116. Refd. Power v. Hoey (1871), 19 W. RR. 916. 
Generally, Mentd. Swanley Coal Co. v. Denton (1908), 
75 L. J. K. B. 1009. 


C. Parties. 
(a) In General. 

4663. Whether all parties to breach necessary 
parties.|-—It is no objection to a suit brought by 
parties secking relief against a breach of trust that 
one of defts. against whom no relief is prayed may 
have been a party to such a breach of trust.— 
WILSON v. MOORE (1833), 1 My. & K. 126; 39 
E.R. 620; affd. (1834), 1 My. & IX. 337, I. C. 
Annotations :—Apld. Gray v. Lewis ereey), L. It. 8 Eq. 526; 

Cowper v. Stoncham (1893), 68 L. T. 18. Refd. Fairlie 

v. Hartwell (1839), 3 Jur. 791; Pannell v. Hurley (1845), 

2 Ooll. 241; aieeerade V. ra ee (1871), 24 L. T. 461; 

Child v. Thorley (1880), 16 Ch. D. 151; Foxton v. Man- 

chester & gwen od District Banking Co. (1881), 44 L. T. 

406; Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth 

1891) 1 Oh. 337; Soar v. Ashwell, (1805) 2 Q. B. 390; 

ara v. Browne ree , 73 L. T. 638. entd. Bank of 

Bengal v. Fagan (1849), 5 Moo. Ind. App. 27 ; Collinson 

v. Lister (1855), 20 Beav. 356; Rolfe v. Gregory (1863), 

9L. T. 250; Piercy v. Fynney (1871), L. R. 12 Eq. 69. 

4664. .|—(1) Where several trustees are 
implicated in a breach of trust, the cestui que trust 
is not at liberty to file a bill to recover the trust 
fund amongst some of them only, but must make 
all the trustees who are living, & the representa- 
tives of such of them as are dead, parties. 

A. being absolutely entitled to a trust fund under 
a settlement made by her father, assigned it, on 
her marriage, to trustees upon certain trusts, under 
which B., her only child, became absolutely entitled 
to the fund. The fund was never transferred 
to the trustees of the second settlement, but 
remained in a house of agency in India, in which 
the original trustees had deposited it. The house 
failed. HB. filed a bill against the original trustees, 
to make them responsible for the loss of the fund : 
—Held: the trustees of the second scttlement 
were not necessary parties. 

(2) A. assigned a fund which was deposited in 
a house of agency in India to trustees, on certain 
trusts, under which his two daughters, B. & C., 
became entitled to the fund equally. A suit 
was afterwards instituted in which B.’s moiety 
of the fund was ordered to remain in ct., but C.’s 
moiety was ordered to be paid to her. The 
trustees, however, suffered the fund to continue 
in the house of agency until it failed. C. then filed 
a bill against the trustees, to make them responsible 
for her moiety of the fund :—Held: notwithstand- 
ing the decree in the prior suit, BK. was a necessary 
party to the new suit.—MUNCH v. COCKERELL 
(1836), 8 Sim. 219; 6L. J. Ch. 9; 59 E.R. 88. 
Annotation :—Reld. Shipton v. Howes (1845), 4 Hare, 619. 

4665. .]—Certain members of the govern- 
ing body of the Corpn. of Leeds, immediately after 
the passing of the Municipal Corporation Act, 
Pe funds belonging to the corpn. to be applied 

y the trustees in whom they were vested to pur- 
poses not warranted by the Act. An information 
& bill, in which the corpn. were relators & Say 
was filed for the purpose of making five individuals, 
out of the several members concerned in the 
transaction, & the trustees, personally liable to 
make good the funds :—Held : the other members 
concerned in the transaction were not necessary 
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10 L. J. Ch. 63; 4 Jur. 1174; 41 E. R. 889, L. C. 


Annotations :—Distd. Foss v. Harbottle (1843), 2 Hare, 461. 
Consd. London Gas Light Co. v. Spottiswoode (1351), 
14 Beav. 264. Distd. Re London & Birmingham Extension, 
eto. Ry. Carpenter’s & Weiss’s Case (1852), 5 DeG. & Sm. 
402. Refd. Shrewsbury & inuingbar Ry.v. L. & N. W. 
Ry. 7863), 4DeG.M. &G.115 ; Harev. N. W. Ry. (1860), 
3 L. T. 289. Mentd. A.-G. v. Norwich Corpn. (1848), 
12 Jur, 424; Lee v. anges (1866), L. Rh. 2 Hq. 69; Power 
v. SB (1871), 19 W. R. 916; Crowther v. Appleby 
Saree .-R.9C. P. 23; Forbes v. Samuel, {1913} 3 K. B. 


4666. —---.]—The 32nd Order of Aug. 1841, 
applies to a case of a breach of trust committed by 
several exors.; & a cestui que trust may, therefore, 

roceed against one in the absence of the others.— 
ERRY v. Knorr (1842), 5 Beav. 203; 49 E.R. 
590 ; previous procecdings (1841), 4 Beav. 179. 
Annotations :—Dbtd. Lenaghan v. Smith (1847), 2 Ph. 301; 
Penny v. Penny (1851), 20 L. J. Ch. 339. Refd. Higgs v. 
Penn (1845), 14 L. J. Ch. 326; Hunt v. Peacock (1847), 


16 L. J. Ch. 497 ; Fowler v. Reynal (1818), 13 Jur. 650, n. 3 
Wilson v. Kthodes (1878), 8 Ch. D. 777. , 


4667. —----.|—(1) Consols were settled to the 
separate use of the wife for life, with a power to 
appoint it by will, & the settlement contained a 
power for the trustees, with the consent in writing 
of the wife, to alter the securities. The trustees, 
without such consent, sold the Consols, & invested 
the produce in Long Annuities, which they after- 
wards sold & lent the money on bond, which was 
afterwards received by the husband, who invested 
it in leaseholds. The wife received the Long 
Annuities until sold, & afterwards joined her 
husband in executing a deed, reciting that the sale 
of the Long Annuities & the subsequent invest- 
ments had been with her consent :-—Held: the 
appointees of the fund under her will were entitled, 
as against the husband & trustees, to have the 
Consols replaced, & the interest over which the 
wife had a general power of appointment was not 
liable to make good the breach of trust. 

(2) Since the Orders of Aug. 1841, it is not 
necessary to make all the persons committing a 
breach of trust parties to a suit for its restitution.— 
KELLAWAY v. JOHNSON (1842), 5 Beav. 3193; 6 
Jur. 751; 49 E. R. 601 


Annotations :-~As to (1) Refd. Hughes v. Wells (1852), 9 
Haro, 749. 4s to (2) Refd. Fowler v. Reynal (1848), 13 
Jur, 650,n.; Penny v. Penny (1851), 20 L. J. Ch, 339. 
Generally, Refd. Higgs v. Penn (1845), 14 L. J. Ch. 326. 


4668. .|—In a suit to remedy a breach of 
trust, it is not, since the New Orders, necessary 
to make every party participating in the breach 
of trust party to the suit.—A.-G. v. LEICESTER 
1ORPN. (1844), 7 Beav. 176; 49 BE. R. 1031. 

4669. —--—.|—-PENNY v. PENNY (1851), 9 Hare, 
39; 201. J. Ch. 339; 17 L. T. O. S. 120; 15 
Jur. 445; 68 E.R. 405. 


Annotations :—Apld. Coppard v. Allen (1864), 2 De G. J. & 
Sm. 173. Refd. Eccles v. Cheyne (1851), 9 Hare, 215. 


4670. Assignee of trust.]—Bill against a trustee 
who has assigned his trust, the assignee ought to 
be made a party; as the decree should be first 
avainst him, & the trustee to stand as security.— 
Burt v. DENNET (1787), 2 Bro. C. C. 225 ; 29 H.R. 
yes :~—Refd. Hardwick v. Mynd (1794), 1 Anst. 109. 

4671. Sale under trust to sell—Action by one 
claimant for share of produce—Necessity for 
joinder of all claimants.|—-FairHruL v. Hunt 
(1796), 3 Anst. 751; 145 H.R. 1028. 

4672. Representatives of settlor.|—The resi- 
duary legatee of testator having assigned her 
residue to trustees upon certain trusts, & the 
trustees having possessed themselves of the 
property, the cestuis que trust file a bill for an 
account against the trustees :—Held : the personal 
representatives of testator are necé&sary parties 

uUvUU2 





1028 


Sect. 6.—Proceedings in respect of breach of trust: 
Sub-sect. 2, C. (a), (b) & (c).J 


to the suit.—RacksTRow v. BERNARD (1825), 3 
L. J. O. S. Ch. 194. 

4678. -]—Breach of trust in not calling in 
& investing money due on a note, the subject of a 
settlement. Suit may be sustained against the 
trustee to compel him to pay the money, without 
making the representatives of the settlor, the 
maker of the note, parties.—PLATEL v. CRADDOCK 
(1838), Coop. Pr. Cas. 481; 47 E. R. 607. 

4674. Action by executor of trustee—Against 
tenant for life—Joinder of other cestuis que trust 
as co-plaintiffs.|—A party, who was entitled under 
w will to the income of a trust fund for life, with 
remainder to his children, who were infants, 
obtained possession of the trust fund, & applied 
the produce of it to his own use. A bill was filed 
by the extrix. of the surviving trustee of the fund, 
& the children of the tenant for life, by the extrix. 
as their next friend, for the purpose of compelling 
the tenant for life to make good the fund which 
he had sold :—Held: as the extrix. of the sur- 
viving trustee would be liable to the cestuis que 
trust, to make good the trust fund, in the event 
of the tenant for life failing to do so, she & the 
infant cestuis que trust were improperly joined as 
co-pltfs—Jacos v. Lucas (1839), 1 Beav. 436; 
8L. J. Ch. 271; 48 EB. R. 1009. 


Annotations :— ppld. Griffith v. Vanheythuysen (1851), 9 
Hare, 85. Distd. Norris v. Wright (1851), 14 Beav. 291, 


4675. Most guilty trustee—Action against non- 
acting trustee.|—Although suits for breaches of 
trust are within the 32nd order of Aug. 1841, the 
most guilty trustee cannot be omitted from being 
a party to the bill. 

Suppose one trustee only to act, receive the 
money, & only invest in his own name, that is 
w breach of trust in the non-acting trustee; & if 
the trustee who had the money sold it out to his 
own use, in that case, although the non-acting 
trustee may be liable, yet the ct. would not allow 
the cestui que trust to go against the non-acting 
trustee without bringing the acting trustce before 
the ct. (WIGRAM, V.-C.).—SHIPTON v. RAWLINGS 
(1845), 4 Ware, 619; 5L. T. O. S. 236; 67 I. R. 
795. 


Annotations :-—Refd. ite Fryer’s Estate, Martindale v. 
Picquot eels 26 L. J. Ch. 398 ; Coppard v. Allen (1864), 
2DeG. J.& 8m.173. Mentd. Vaug an v. Vangerstegen 
(1853), 2 Drew. 363 


4676. Person not a trustee—Party to breach.|— 
A. person, not a trustee, who is a party to a breach 
of trust committed by a trustee may or may not, 
at the option of pltf., a cestue que trust, be made 
deft. to a suit against the trustee in respect of such 
breach.—BATEMAN v. MARGERISON (1848), 6 Hare, 
406; 67 E. R. 1260. 
aaa :—Refd. Knight v. Cawthron (1847), 1 De G. & 





4677. Whether all trustees necessary parties— 
Action against representatives of deceased trustee.] 
——Testator devised his residuary real & personal 
estate to A. & B., on trusts in which B. was 
beneficially interested. B. received part of the 
assets, & died :—-Held: a bill could not be main- 
tained by the surviving trustees against the 
representatives of B. alone, to recover the trust 
fund received by him, but the bill ought to seek 
the general administration of testator’s estate.— 
CHANGELLOR ¥. MORECRAFT (1848), 11 Beav. 262 ; 
i7L. J.Ch.11; 10. T. 0.8. 487; 50 BE. R. 817. 

4678. —__ ———-.]—-Testator bequeathed the 
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breach.j—In a 


4876 i. Person not a trustee—Party to 


} cause petition by a 
cestui que trust against the personal 
representative of a trustee, for a breach 
of trust committed by the trustee in 


TRUSTS AND ‘TRUSTEES. 


residue of his personal estate to three trustees, 
R., L. & 1., who were also his exors., upon trust, 
to invest same, & to pay the income to his widow 
for her life, & after her death ‘“‘ to lay out & invest 
or retain invested ’’ £850, & to pay the income of 
£500, part thereof, to his daughter M. for her life, 
with remainder to her children, & upon trust to 
pay the income of the remaining £350 to his 
daughter B. for her life, with remainder to her 
children; &, in the event of the death of his 
daughter, M. without issue, her share was to be 
divided among L., I. & B. Testator died in Dec. 
1854, & his widow died in June, 1856. The 
daughter M. died in Jan. 1859, without issuc. 
After the death of the widow, R. began to pay 
interest to B. on £350, & after the death of M., 
on £516 13s. 4d., 1.e. on the £350 & one-third of 
the £500, & continued the payment half-yearly 
until his death, which took place in Sept. 1863. 
Part of the estate of the original testator consisted 
of a sum of £1,200 Jent upon mtge. Before the 
death of R. £700, part of this sum, had been paid 
off by the mtgor. in instalments. For some of 
these instalments I. alone gave receipts, & he 
joined in the receipts for others. After R.’s death, 
J. one of his exors., continued to pay interest to 
B. on £516 13s. 4d. until June, 1874, when the 
payment ceased. He made these payments with 
the knowledge of his co-exors. & of the persons 
beneficially interested in R.’s estate, & the pay- 
ments were admitted as proper deductions upon 
a half-yearly settlement of the accounts of the 
income of R.’s estate made between the exors. 
& the beneficiaries. The £500 remaining due on 
the mtge. was paid off by instalments after the 
death of R. the receipts for the instalments being 
signed by his exor. J. as ‘‘ for the exors.’’ or “ for 
the trustees ”’ of the originaltestator. J. paid one- 
third of the £500 to L. & another third to I. & 
retained the remaining one-third. In 1877 B. 
commenced an action against the cxors. of R. 
alone, claiming to have the sum of £516 13s. 4d. 
& the arrears of income made good out of the 
estate of KR. :—/Hfeld: B. was entitled to sue the 
exors. of R. alone, without making the other 
trustees of the original testator parties.— WILSON v. 
RuovEs (1878), 8 Ch. D. 777, C. A. 

4679. .|—By an ante-nuptial settlement the 
trustees of it were empowered to sell out the trust 
fund & invest the proceeds upon, among others, 
real securities. By a contemporaneous memo- 
randum indorsed on the settlement the scttlors 
requested the trustees to advance the trust 
moneys to the owners of a copyhold estate, called 
Vauxhall Gardens, upon mtge. as first, second or 
third mtgees.:—Held: in a suit by cestuis que 
trust, seeking to make one of the trustees liable in 
respect of the breach of trust, the 32nd Order of 
May, 1841, did not dispense with the necessity of 
making the co-trustees parties.—FOWLER vu. 
REYNAL (1849), 2 De G. & Sm. 749; 13 L. T. O.S. 
203; 13 Jur. 649; 64 E.R. 335; affd. (1851), 3 
Mac, & G. 600, L. C. 


Annotation :-—Consd. Lockhart v. Itcilly, Reilly v. Lockhart 
(1858), 25 L. J. Ch. 697. 


4680. Assignees of bankrupt trustees.|—In a suit 
to make trustees liable for a breach of trust :-— 
Held: assignees of two bkpt. trustees were not 
fndiaperiable parties, as the case fell within the 
32nd General Order of Aug. 1841.—NorRRIS v. 
WriauT (1851), 14 Beav. 291; 51 EK. R. 298. 


Annotations :-—Mentd. Macleod v. Annesley (1853), 17 Jur. 
608; Smithwick v. Smithwick (1861), 5 L. T. 23. 


paying the trust moneys to a third 
party, such third party is a neccessary 
poy to the suit.-—COPELAND v. 
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4681. Cestul que trust representative of deceased | 
trustee—Right to join as _ co-plaintiff.)}—Where | 
several pltfs. beneficially interested in a trust fund 
sue the trustees in respect of a breach of trust, & 
one of such pitfs. has, in addition to his character 
as a cestui que trust, become the personal representa- 
tive of deceased trustee, who was primarily, or with 
the other trustees jointly, liable, the suit is im- 
properly framed, & cannot be sustained, notwith- 
standing it be averred by the bill that plitf. has 
received no assets of the estate of the deceased 
trustee, & that the trustee died insolvent.— 
GRIFFITH v. VANHEYTHUSEN (1851), 9 Hare, 85; 
20 L. J. Ch. 387; 17 L. T. 0.8. 119; 15 Jur, 421; 
68 E.R. 425. 

Annotation :—Distd. Maughan v. Blake (1867), 3 Ch. App. 82. 

4682. Separate class of trustees.|——M‘GACHEN v. 
Drew, DEw v. M‘GACHEN, No. 4548, ante. 

4688. Solicitor or agent of trustee—Intermeddling 
with trust.]—Though the solr. or agent of a trustee 
is not generally a proper party to suit to recover 
the trust funds, yet the case is different where 
he has received the trust moneys, & has inter- 
meddled with the performance of the trust.— 


ieee v. CALEY (1864), 33 Beav. 365; 55 K. R. 


(b) Cestui que trust. 

4684. Action by beneficiarles— Whether all cestuls 
que trust must be parties.|—A trustee for three 
persons is called to an account. All the cestuis que 
frust must be parties.—-HaM™M v. STEVENS (1682), 
1 Vern. 110; 23 E.R. 351. 

4685. -|—An ascertained fund was 
vested in a trustee, in trust for A. for life, with 
remainder in default of children of A., to A.’s 
brother & three sisters, or the children of such of 
them as should be then dead :—Held: on the de- 
cease of A. unmarried, the children of her deceased 
brother could file a bill against the trustees for their 
one-fourth, without making the cestuis que trust 
of the other three-fourths parties.—ILUTCHINSON 
v. TOWNSEND (1836), 2 Keen, 675; 61. J. Ch. 18 ; 
48 HK. R. 789. 

4686. -|—Twenty years ago, twenty- 
seven persons conveyed real & personal estate to 
trustces to sell, & to divide the produce :—/feld : 
a bill might be filed by a few, on behalf, etc., against 
the trustees, to make them account & it was not 
necessary to make all the persons interested parties 
to the suit. —-SMART v. BRADSTOCK (1844), 7 Beav. 
500; 49 BE. R. 1159. 

4687. .|—A party entitled to a moiety 
of an ascertained fund cannot maintain a suit for 
payment of his share without making the person 
entitled to the other moiety a party, if, owing to a 
breach of trust, the whole fund is not forthcoming. 
—LENAGHAN v. SmiTH (1847), 2 Ph. 301; 161. J. 
Ch. 376; 11L.T.0.8.121; 11 Jur. 503; 41 E.R. 
958, L. C. 
ap ectation :—Refd. Hunt v. Peacock (1817), 16 L. J. Ch. 




















4688. ———_ ——_-.|—To a suit by one or more 
cestuis que trust against trustees, alleging that the 
trust fund had been invested on improper security, 
& seeking to have it restored, all the cestuis que 
irust of the fund must be parties; & if the fund be 
held in trust for a class of persons, there must, be- 
fore the cause is heard on the question between 
pltfs. & the trustees, be evidence that all the 
members of the class are before the ct.—PHILLIP- 
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SON v. GATTY (1848), 6 Hare, 26; 17 L. J. Ch. 241; 
11 L. T. O. 8. 472; 12 Jur. 480; 67 E. R. 1067; 
subsequent proceedings, 7 Hare, 516. 

4689. Beneficlary with separated 
interest.]—A widow concurred in a breach of trust, 
but her interest in testator’s estate had been 
separated :—Held: she was not a necessary pe 
to a suit by a cestui que trust not seeking to charge 
her interest, & the trustees, seeking to charge her 
interest, must make their equity effective by some 
proceeding of their own.—LING v. CoLMAN (1847), 
10 Beav. 370; 9L. T. 0.8. 120; 50 BE. R. 624. 


Annotations :—Consd. Coppard v. Allen (1864), 2 De G. J. 
a 173. Mentd. ALG. v. Chesterfield (1854), 18 Beav. 








4690. Action by trustee against co-trustee— 
Whether cestul que trust necessary party.| — 
Bill by one trustee of stock against the other to 
compel him to replace it or give security according 
to his engagement, when pitf. joined in transferring 
the stock into his name: demurrer, because tho 
cestuis que trust were not parties, overruled.— 
rae v. FRANCO (1796), 3 Ves. 75; 30 E. R. 902, 


Annotations :—Expld. Fortescue v. Barnett (1833), 21. J3.Ch. 
98. Apld. May v. pene (1842), 1 Y. & C. Ch. Cas. 235. 
Distd. Chancellor v. Morecraft (1848), 11 Beav. 262; 
Phillipson v. Gatty (1848), 7 Hare, 516. 


Apld. Groom »v. 
Booth (1853), 1 Drew. 548. Distd. Jesse v. Bennett (1856), 
ure N.S. 9614. 


Consd. Case v. James (1861), 3 De G. F. 

J. 256. Refd. Peake v. Ledger (1850), 8 Hare, 313; 
Butler v. Butler (1877), 26 W. R. 85. 

4691. .|—A trustee may file a bill 
against his co-trustee to recover the trust fund, 
without making the cestuis que trust parties.— 
MAY v. SELBY (1842), 1 Y. & C. Ch. Cas. 235; 6 
Jur, 62; 62 KE. R. 869. 

Annotations :—Consd. Re Cross, Harston v. Tenison (1882), 
20 Ch. D. 109. Red. Jesso v. Bonnett (1856), 2 Jur. N. 5. 
964: Case v. James (1861), 3 De G. I. & J. 256. Mentd. 
Ponsford v. Hartley (1862), 2 John. & H. 736. 

4692. Action by trustee against one cestul que 
trust—Whether other cestuis que trust necessary 
parties.|—Bill by trustee against one of several 
cestuis que trust to recover the trust securities. 
The other cestwis que trusi are unnecessary partics. 
—BRIDUET v. Hames (1844), 1 Coll. 72; 63 FB. 7. 
326 








Annotation :—Refd. Case v. James (1861), 3 De G. F. & J. 


4693. Representative of deceased cestul que 
trust.]—In a suit to make a trustee liable for a part 
of the trust fund which was not forthcoming, he 
stated that it had been received by the tenants for 
life, who were dead :—Held: their personal repre- 
sentatives were necessary parties.— WILLIAMS v. 
ALLEN (1861), 29 Beav. 292; 30 L. J. Ch. 810; 
9 W. R. 227; 54 E. R. 639; subsequent proceed- 
ings (1862), 4 DeG. PF. & J. 71, L. JJ. 

4694. .|—The judge gave the representa- 
tives of a cestui que trust whose income had not 
been fully paid & who died pendente lite the same 
benefit of a decree against a trustee for breach of 
trust as if they had been made parties under 
R.S. C., Ord. 50, r. 2.—STONE v. BENNET (1876), 
3 Char. Pr. Cas. 387. 








(c) Representatives of Deceased Trustee. 

4695. Whether necessary parties.] —- SELYARD 
(LADY) v. Harnis’ Execurors (1711), 1 Eq. Cas, 
Abr. 74; 21K. R. 886. 

4696, ——-.]-MUNCH v. COCKERELL, No. 4426, 
ante. 


PART VII. SECT. 6, SUB-SECT. 2.— 


4690 i. Action by trustee against co- 
trustee—Whether cestut que trust neces- 
sary party.j—In a suit by a trustee 


against his co-trustee for an account 
it is not necessary to make the cestuis 
que trust partics, if pitf. sue only 
in his capacity of trustee.—~DAVIES 
Vv. ae 1875), 1 N. Z Jur. N.S. 86. 
—N, e 


PART VII. ape (iy SUB-SECT. 2.— 
. (6). 


4695 i. Whether necessary parties.|— 
ALLEN v. M‘Comnink’s TRUSTEES, [1909] 
] Ss, de T, 996.—SCOTS 
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Sect, 86.—Proceedings in respect of breach of trust: 
Sub-sect. 2, C.(c), D. & E.) 


4697. |—A primary point was made, that 
the personal representative of a person of the 
name of G. or some such name, one of the trustees, 
was not before the ct.; & as there was some 
argument upon it, the relator’s counsel very pro- 
perly agreed to undertake to bring that person 

efore the ct. if it should be necessary. have 
considered the point, & upon the whole, I think the 
suit cannot safely be proceeded with without 
having him here according to that undertaking, & 
therefore he must be made a party (LORD BRrova- 
11AM, C.).—A.-G. v. NEWBURY CORPN. (1838), Coop. 
Pr. Cas. 72; 47 KE. R. 406, L. C. 

4698. -|—To a bill seeking to charge the 
survivor of two exors. with the loss occasioned by a 
breach of trust committed by both, & also praying 
for an account of the personal estate of testator, 
the personal representatives of deceased exor. are 
necessary parties.—BiGces v. PENN (1845), 4 Hare, 
469; 2 Holt, Eq.3; 5L. T. 0.8. 89; 9 Jur. 368 ; 
67 EK. R. 738. 


Annotations :—~Apld. Coppard v. Allen (1864), 2 De G. J. & 
Sm. 173. Rott. Shipton v. Rawlins (gas). 4 Hare, 619. 


4699. -]—Where three persons commit a 
breach of trust, & one dies, a person complaining 
of the breach of trust may, under Ord. 32 of Aug. 
1841, sue the survivors without making the repre- 
sentatives of deceased trustee parties —HAaLy v. 
AUSTIN (1846), 2 Coll. 570; 15 J. J. Ch. 3884; 7 
l. T.O. 8.279; 10 Jur. 452; 63 EB. R. 865. 
Aen :—Consd. Coppard v. Allen (1864), 2 De G. J. & 


Sm. 173. 

4700. .|—Semble: where one of several 
trustees has died the cestui que trust may generally 
sue the surviving trustees for an account, without 
making the representatives of deceased trustee a 
party, it being the duty of the surviving trustees 
to place the fund in a proper position, & recover 
from the estate of deceased any portion of the 
trust money that may have remained in his hands. 
—BEATTIE v. JOHNSTONE (1848), 8 Hare, 169; 68 
K, R. 318. 

_4701. ———.]—-Where one of several trustees 
dies pending a suit which does not seek to charge 
them personally in that character, his repre- 
sentatives are not. necessary parties; for the 
trusteeship survives.— LONDON GAs LIGHT Co. v. 














Sg cone (1851), 14 Beav. 264; 51 E. R. 
Annotations :—Refd. Williams v. Page (1858), 24 Boav. 654. 
Mentd. Gray v. Lewis (1869), L. R. 8 Eq. 526. 


4702. .|—Relief may be had, for a breach 
of trust committed by two trustees, against one, in 
the absence of the representatives of the other.— 
Ercan STRoNG (1854), 18 Beav. 408; 52 


Annotation :—Mentd. Re Fryer’s Estate, Martindale v. 
Picquot (1857), 26 L. J. Ch. 398. 


_ £703. ——.]—A trustee dying pending proceed- 
ings seeking to fix him & his co-trustee with a 
breach of trust, the suit was ordered to proceed 
in the absence of his representative, on an affidavit 
of ineffectual attempts to ascertain the address of 
his widow.—BAND v. RANDLE (1854), 2 Eq. Rep. 
A439; 231. T. 0.8. 21; 2W.R. 381. 

Annotation :—Apld. Moore v. Morris (1871), L. R. 13 Eq. 139. 











nae .|—-ELWES v. BARNARD, No. 4333, 
ante, 
4705. .|—In an action for a general account 


against a surviving exor. & trustee it is not, in 
the absence of special circumstances, necessary 
for pltf. to make the representative of deceased 


TRUSTS AND TRUSTEES. 


trustee or exor. a party. If deft. requires such 
representative to be added, & the circumstances 
of the case render it advisable that he should be 
so added, R. S. C., 1883, provide by Ord. 16, 
rr. 11 & 48, the machinery for that a al 
Re HARRISON, SMITH v. ALLEN, [1891] 2 Ch. 349 ; 
60 L. J. Ch. 287; sub nom. Ke HARRISON, 
SMITH v. ALLEN, ALLEN v. Cort, 64 L. T. 442. 


Annotation :-—Distd. Ie Jordan, Hayward v. Hamilton, 
{1904} 1 Ch. 260. 


4706. ——— Action against representative of de- 
ceased co-trustee.|—Two deceased trustees having 
committed a breach of trust by mortgaging, instead 
of selling the testator’s real estate, & accounts of 
the estate being necessary :—Held : notwithstand- 
ing the 32nd General Order of Aug. 1841, a suit 
could not be maintained to charge the estate of 
one trustee, & take the accounts, in the absence 
of the representative of the other.—DEVAYNES ». 
ROBINSON (1856), 24 Beav. 86, 97; 53 EB. BR. 289, 
29 


4, 
Annotation :—Refd. Smurthwaite v. Hannay (1894), 6 Rh. 


4707. .|—An action for breach of 
trust was brought by a beneficiary under a settle- 
ment against, as sale defts., the exors. of one of 
the two trustees, but not the surviving trustee, 
of the settlement. The surviving trustee was also 
dead, & no new trustees of the settlement had 
been appointed, although the person in whom the 
power to appoint was vested was prepared to 
exercise it :—Held: the representatives of the 
surviving trustee must be added as defts., or new 
trustees of the settlement must be appointed & 
added as defts.—Re JORDAN, WAYWARD v. LLAMIL- 
TON, [1904] 1 Ch. 260; 731. J. Ch. 128; 90L. T. 
223; 52 W. R. 150; 48 Sol. Jo. 142. 

4708. Application to add as defendant. |— 
G. & C. were the trustees of a settlement. C. died, 
& X., his legal personal representative, lived in 
Ireland. M., the cestui que trust, brought an action 
against G., alleging a breach of trust by him & C., 
& claiming payment by G. of the amount lost by 
the breach. A third-party notice, by which G. 
claimed contribution from the estate of C., & the 
order giving leave to serve it on X. in Ireland, 
were set aside by the C. A. without prejudice to 
an application by G., under R. S. C., Order 16, r. 11, 
to add X.as deft. totheaction. Onthe application 
to add X. being made, it was opposed by pit. :— 
Held: X. ought not to be added as deft. against 
pltf.’s wish. MCCHEANE v. GyLes (No. 2), [1902] 
1 Ch. 911; 71 L. J. Ch. 446; 861. T. 217; 50 
W. RR. 387; 46 Sol. Jo. 359. 
sia Me aoede tr -—Reld. Re Jordon, Hayward v. Hamilton, [1904] 


1 Ch. 260 
D. Evidence. 

See, generally, EVIDENCE, Vol. XXIT., pp. 1 ef seg. 

4709. Admission by one trustee—Whether bind- 
ing on co-trustee.|—An admission by one trustee 
will not bind his co-trustees: aliter, where parties 
are personally liable-——DAVIES v. RipGcEe (1800), 
83 Esp. 101; 170 EH. BR. 553, N. P. 

Anno :—Mentd. Doe d. Rowlandson v. Wainwright 

(1838), 8 Ad. & El. 691. 

4710. Interrogatories—Against trustees—To dis- 
cover breach of trust.|—-In a legatees’ suit, where 
the bill contains no notice of an alleged breach of 
trust, & nothing is said about it in the decree, the 
ct. will not permit the executor to be examined 
on interrogatories before the master, touching the 
breach of trust, but the breach of trust must be 
established against the exor., by a distinct & inde- 
pendent suit.—ForD v. BRYANT (1846), 9 Beav. 
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c. Admitting further evidence.}—SMAUL v. ECCLES (1867), 2 Ch. Ch. 97.—OAN. 
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410; 165 L. J. Ch. 261; 7L. T. 0.8. 1384; 10 Jur. 
484; 50 BH. R. 401. 











By purchase from trustees.] 
—In an action for specific performance of an 
agreement to sell the remainder of an underlease 
of house property to pltfs. who were trustees for 
a married woman, interrogatories by deft., who 
had notice that they were trustees, but no notice 
of the actual trusts, for the purpose of establishing 
that the proposed investment of the trust funds 
in the purchase was a breach of trust, were ordered 
to be struck out as irrelevant.—MANSFIELD v. 
CHILDERHOUSBE (1876), 4 Ch. D. 82; 46 L. J. Ch. 
30; 35 L. T. 590; 25 W. Rh. 68. 

4712. By trustees—Title of cestul que trust.] 
-~Testator gave real estates to trustees in trust for 
his son for life, with a gift over if he charged for 
encumbered them. One of the trustees filed a bill 
for the administration of the trusts of the will, 
& afterwards filed a supplemental bill against 
certain defts. who were in possession of part of 
the estates, alleging that they claimed under a 
charge made in thcir favour by the tenant for life 
which operated as a forfeiture. Defts. were 
interrogated as to the particulars of all charges 
in their favour, if any, of the property of testator. 
Defts. stated in their answer that they claimed 
under no charge made by the tenant for life, but 
under a lease at a rack rent which he had granted 
to a lessee, who had mortgaged the lease to them. 
Pitf. excepted to the answer because defts. did not 
set forth the date of the lease :—Held: pltf., being 
a trustee, was entitled to know the particulars 
of those who claimed to be cestuis que trust; & the 
exceptions must therefore be allowed.—HURSsT v. 
Hurst (1874), 9 Ch. App. 762; 44 L. J. Ch. 111; 
31 LL. T. 264; 22 W. BR. 939, L. JJ. 

4713. Discovery—By trustee—Bare trustee.|— 
Where deft. appears to be a bare trustee for plitf, 
«& offers no explanation to the contrary, the ct. 
will compel the production of deeds & documents 
admitted, by his answer, to be in his possession.— 
SPARKE v. MONTRIOU (1834), 1 Y. & C. lex. 103; 
160 E. R. 43. 

Resisting production on ground of privilege.] 
——See Discovery, Vol. XVIII., pp. 146-148, 
Nos. 958-982. 

Discovery & interrogatories generally.} — See 

Discovery, Vol. XVIII., pp. 38 et seq. 








EH. Accounts and Inquiries. 


See, also, ExEcutrors, Vol. XXIV., pp. 682-685, 
Nos. 7080-7112. 

4714. When inquiry ordered—Common accounts 
directed.|—-Where a bill was filed by the cestui que 
trust against the trustees & exors. named in a will, 
for an account of testator’s personal estate, stating 
specific charges against them, in not having pos- 
sessed themselves of parts of testators’ estate, & 
praying, that they might be charged with such 
parts thereof as they might have received but for 
their wilful default, & on the hearing of the cause, 
no inquiry was directed by the ct., as to the default 
or neglect of the exors. & trustees in not possessing 
themselves of testator’s estate :—Held: on the 
cause coming on for further directions, such an 
inquiry could not then be directed to the master.— 
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GARLAND v. LirrLewoop (1839), 1 Beav. 527; 
8 L. J. Ch. 369; 48 B. R. 1045. 
annotations _ Rela. Terrell v. Matthews (1841), 11 L. J. 


1; de Brooker’s E : 
L. 3. Ch. 411. state, Brooker v. Brooker (1857), 


4715. -|—A case of breach of trust 
was alleged on the pleadings against trustees & 
exors. for not having sold an estate, but at the 
first hearing the common accounts only were 
directed :—Held: defts. could not be then charged 
with the breach of trust, & inquiries could not be 
then directed with that object. —GREEN v. BADLEY 
(1844), 7 Beav. 274; 49 EK. R. 1070. 

4716. Action for administration of trustee’s 
estate.|—An action was brought i. 1884 for the 
administration of the estate of testator, who died 
in 1872, by an incumbrancer on three of the four 
shares of the residue, against the surviving trustee, 
& the extrix. of deceased trustec. The writ 
claimed only ordinary administration, but by the 
statement of claim various breaches of trust were 
alleged against the trustees, particularly deceased 
trustee, whose estate was then under administra- 
tion by the ct. Plté. applied under R. S. C., 
Ord. 15, r. 1, for an order for the ordinary adminis- 
tration accounts & inquiries & special inquiries 
pointing to the alleged breaches of trust :—ZJleld : 
the application should be refused ; having regard 
to the relief claimed by the writ., only the usual 
administration accounts & inquines could be 
obtained under R. S. C., Ord. 15, r. 1; & as the 
substantial question at issue appeared to relate 
to the alleged breaches of trust, which would havo 
to be determined at the hearing the usual accounts 
& inquiries might be unnecessary, & the ct. in the 
exercise of its discretion under lh. S. C., Ord. 55, 
r. 10, ought to decline to order even the usual 
accounts at that stage of the action.—Re GYHON, 
ALLEN v, TAYLOR (1885), 29 Ch. D. 834; 54 L. J. 
Ch. 945; 53 L. T. 589; 33 W. R. 620, C. A. 

4717. Breach of trust admitted—Loss made 
good before action heard.|—In an action by some 
of the beneficiaries against the trustees of the will, 
the statement of claim alleged a specific brcach 
of trust, consisting of an unauthorised investment, 
by defts. & claimed administration of the estate 
by the ct., & the proper accounts & inquiries. It 
also alleged certain conduct on the part of the 
trustees which was undefensible. Defts. admitted 
the breach of trust, but had made it good before 
the hearing of the action. At the hearing the 
common order for administration was made, but 
the accounts & inquiries were not to be proceeded 
with without the leave of the court. A summons 
was taken out by pli{fs. asking for the removal of 
the trustees, which had been claimed by the writ, 
though not by the statement of claim, & that the 
common accounts & inquirics, or, if necessary, 
additional ones, should be proceeded with. Before 
it came on, by the death of the widow of testator 
the estate became immediately divisible among the 
beneficiaries. The summons was opposed by 
certain beneficiaries on whom the judgment was 
served :—Held: as this was a charge of an 
active breach of trust, & not of wilful default, the 
ct. would not direct accounts or inquiries, either 
with a view to the discovery of further breaches 
of trust not alleged in the pleadings or proved at 


Ch. 
26 
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_ a. When accounts ordered—On foot- 
of of wilful default.}—HARTIGAN . 
yt) meals (1872), 8 V. R. — 


8. ——~.}--In order to obtain 
an account by trustees on the footing 
of wilful default, at least one act of 
not getting in moneys which they 


—RUSsStLi. wv. 


f. 
8 Gr. 458.— CAN. 





h. 





ought to have got in must be shown. 
Russr_tt (1891), 17 

V. L. R. 729.— AUS, 

———.}—-WIARD v. GABLE (1860), k. 


g. —— Effect of acquiescence of cestut 
que trust.J—WALMBLEY v. BULL (1888), 
15 Gr. 210.—CAN. 

Lease by tenant in common 


—Account as trustee—Rents &: profita.) 
ee v. McKay (1868), 15 Gr. 247. 


ome | 


Abandonment of tlem by 
cestut que trust—Hvidence of.\-—JONES v. 
McKEAN (N. B.) (1897), 27 8S. O. R. 
249.—CAN. 


1. Profits made by trustees not 
accounted for. }—HENDERSON v, Woop: 








1032 


Sect. 6.—Proceedings in respect of breach of trust: 
Sub-sect, 2, B., F. & G. Parts VIII. & IX. 
Sects. 1 & 2: Sub-sects. 1,2 & 8, A.] 


the hearing, or for the purpose of establishing a 
case for the removal of the trustees, of which no 
indication had been given in the pleadings or in 
the evidence.—Re WrRiGHTSON, WRIGHTSON wv. 
sp mee 1 Ch. 789; 77 lL. J. Ch. 422; 98 


4718. When accounts ordered—Discretion of 
Soueel ces GYHON, ALLEN v. TAYLOR, No. 4716, 
ante. 

4719. |—In 1887 A. conveyed his 
business & property to B. upon trusts for the benefit 
of his creditors with an ultimate trust for himself. 
Under the powers in the deed, B. carried on the 
business by means of an overdraft arranged with 
a bank. In 1893 A. assigned his interest under 
the deed to his wife, pltf., for her separate use. 
In 1896 B. peepivey ot the trust estate to plttf., 
the reconveyance containing a recital that all A.’s 
debts had been paid. On this occasion some in- 
vestigation of the trust account was made by the 
pltf., but a detailed account was not required. 
In July, 1898, B. destroyed all the books of account 
in the belief that they were no longer of use. In 
Oct. 1898, pltf. brought an action against B. 
charging him with fraud & misconduct, & claiming 
an account of all his transactions under the trust 
deed from 1887 to 1896 on the footing of wilful 
default. B. denied the charges, but admitted 
(a) that he had improperly allowed the trust estate 
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to be charged for a short period with interest at 
5 per cent. on sums amounting to £10,000 ; (0) that 
he had received the usual commissions, amounting 
to £31 10s. 8d., on fire insurance of the trust 
estate; (c) that he had retained £52 17s 6d. for 
debts of A. due in 1887, but never claimed. At the 
trial the charges of fraud & wilful default were not 
established, but pltf. claimed an order for a 
common account from 1887 :—Held: although B. 
had been guilty of some misconduct, it was not 
a@ case in which the ct., in the exercise of its dis- 
cretion under R. S. C., Ord. 55, r. 10, would under 
the circumstances make an order for a common 
account; but there would be judgment for pitf. 
for the amounts admitted under the three items 
above mentioned.—CAMPBELL v. GILLESPIE, [1900] 
1 Ch. 225; 69 L. J. Ch. 228; 81 L. T. 514; 48 


| W. R. 151; 44 Sol. Jo. 90. 


4720. Wilful default not charged.|—Re 
WRIGHTSON, WRIGHTSON v. COOKE, No. 4717, ante. 
Administration by court.|— See Part ITl., 
Sect. 10, sub-sect. 9, A., ante. 

Accounting for profits..—Sce Part VII., 
Sect. 3, sub-sect. 2, C., ante. 

Duty of trustee to account.|—See Part IV., 
Sect. 9, ante. 














F. Defences Available to Trustee. 
See Sect. 4, ante. 


G. Costs. 
See Part III., Sect. 3, sub-sect. 3, E., ante. 


Part Vill.—dJdudicial Trustees. 


See Judicial Trustees Act, 1896 (c. 35); Judicial 
Trustee Rules, 1897. 

4721. Discretion of court to appoint.|—-A person 
interested in an estate is not entitled as of right to 
the appointment of a judicial trustee under Judi- 
cial Trustee Act, 1896 (c. 35), but the appointment 
is, under sect. 1 (1) a matter entirely within the 
discretion of the ct. 

Where the reversioner under a will applied under 
the Act for the appointment of a judicial trustee 
to act either alone or jointly with testator’s widow. 
who was sole extrix. & also tenant for life, there 
being no trustee appointed by the will, the ct. 
refused the application, as it was opposed to her 
wish & to tertator’s manifest intention, which was 
that she should have the sole control of his estate, 
there being, moreover, no ground of complaint 
against her; nor was the fact that appct. offered 
that the remuneration of the judicial trustee, when 
appointed, should come out of capital & not out of 
income held to justify the application.—Re Rat- 
CLIFF, [1898] 2 Ch. 852; 67 L. J. Ch. 562; 78 
Tl. T. 834; 42 Sol. Jo. 654. 

4722. Person interested in estate not entitled as 
of right.|—Re Rarcuirr, No. 4721, ante. 


4723. Whether appointment made—Opposition 
of sole executrix to tenant for life—No misconduct 
alleged.|—-Re RatcuiFF, No. 4721, ante. 

4724. Applicant offering remuneration out 
of capital.|—Re Ratciirr, No. 4721, ante. 

4725. ——— Tenant for life prepared to appoint 
proper person—Application by mortgagees of one- 
fifth of reversion.|——f?e CHISHOLM, LEGAL REVER- 
SIONARY SOCIETY v. KNIGHT (1898), 43 Sol. Jo. 43. 

4726. Opposition of majority of bene- 
ficiaries.|— Re MARTIN, [1900] W. N. 129. 

4727. Appointment In addition to private trustee. ] 
—Re Ratcuirr, No. 4721, ante. 

4728. Appointment in place of executor.|—Re 
MARTIN, [1900] W. N. 129. 

4729. Who may be appointed—Court not satisfied 
with fitness of persons nominated—Jurisdiction to 
appoint nominee of retiring trustee—Court not 
bound to appoint official trustee.|—-Upon an appli- 
cation for the appointment of a judicial trustee in 
place of a retiring judicial trustee, if the ct. is not 
satisfied of the fitness of the person nominated 
by appct., there is jurisdiction to appoint a person 
suggested by the retiring trustee as his successor, 
& the ct. is not in such a case bound by sub-s. 3 








ROOFER, WILSHER & 
N, Z. L. R. 411.—N.Z 

m. After granting discharge to 
trustees.}—MACFARLANE 1 MACFAR- 
at dea) athe Ok ee te ane a 

€88.) 9 : : : ° ; 

8.L.T.311.—SCOT, renee 

n. Scope of reference — Special cir- 
cumstances.) —— BRAUN  v. AUMOND 
(1872), 19 Gr. 172.—CAN, 

0. Passing of accounts—Reference to 
take accounts in master’s office—Prior 
account in Surrogate Court—Kffect of. }— 





GIBSON v. GARDNER (19086), 8 O. W. R. 
526; 130. L. R. 521.—CAN. 


PART VIII. 


p. Judicial factor -— When appoint- 
ment made—Contest for office of trustee.} 
—When two parties contended for the 
office of trustee on a land estate, under 
a private settlement, & the party 
having the first beneficiary interest 
under the trust disputed the right of 
both competitors, the ct. in the 
meantime sequestrated the rents of the 


estatc, & made an jnterim appoint- 
ment of a judicial factor.—HomnF r. 
HuUNTFR (1833), 11 Sh. (Ct. of Sess.) 
538.—SCOT. 








qa. Trustees not acting 
harmoniously.}—The mere fact that 
trustees cannot act harmoniously will 
not justify thelr removal & the appoint- 
ment of a judicial factor.— Hope vr. 
Hops (1884), 12 R. (Ct. of Sess.) 27 ; 22 
Se. L. R. 33.—SsCoT. 


r. Powers—Power to sell heri- 
tage.}—Under Trusts (Scotland) Act, 





Part [X.—Tus Pusric Truster. 


of s. 1 of the Judicial Trustee Act, 1896 (c. 35), 1 (3), 
to appoint only an official trustee.—Dovuanas »v, 
BoLam, [1900] 2 Ch. 749; 70 L. J. Ch.1; 83 L. T, 
448; 49 W. R. 163; 17 T. LR. 1; 45Sol. Jo. 29,C. A. 

4730. ———- Bank—As sole judicial trustee.|— 
A bank may be appointed a sole judicial trustee, 
with remuneration, under the sect. dealing with the 
appointment of ‘‘a person’? under Judicial 
Trustee Act, 1896 (c. 35).—Rc COHEN, COHEN v, 
COHEN (1918), 62 Sol. Jo. 682. 


Part IX.—The 


Srcr. 1.—IN GENERAL. 

See Public Trustee Act, 1906 (c. 55); Public 
Trustee Rules, 1912; Public Trustee (Custodian 
Trustee) Rules, 1926. 

Custodian of property of enemy alien.]—WSee 
ALIENS, Vol. IT., pp. 151-158, Nos. 230-241. 

Grant of letters of administration to Public 
Trustee.|—See ExEcurors, Vol. XXIII, p. 172, 
Nos, 1906-1909. 

Trustee for purpose of Settled Land Acts.]—Sce 
SETTLEMENTS, Vol. XI.., p. 780, Nos. 3115, 3116. 

Public trustee as trust corporation.|——See Jaw 
of Property Act, 1925 (c. 20), 8s. 205 (1) (xxviii) ; 
Settled Land Act, 1925 (c. 18), s. 117 (1) (xxx); 
Trustee Act, 1925 (c. 19), s. 68 (18): Administra- 
tion of Estates Act, 1925 (c. 23), s. 55 (1) (xxvi). 


Sect. 2._APPOINTMENT. 
SuB-SECT. 1.—IN GENERAL. 

See Public Trustee Act, 1906 (c. 55). 

4733. From what time appointment dates—Con- 
sent of Public Trustee.|—Threc ladies, extrices. of 
a will, executed a deed on Nov. 29, 1912, appointing 
the Public Trustee to be sole trustee of the will in 
their place. The Public Trustee delayed giving his 
formal consent to act until the administration of 
the estate had been completed, & gave his consent 
under his hand & official seal in accordance with the 
rules made under Public Trustee Act, 1906 (c. 55), 
on Feb. 28, 1913, & executed the deed of appoint- 
ment on Mar. 8, 1918. One of the ladies desired 
to withdraw the appointment, contending that, 
inasmuch as it was made before the consent of 
the Public Trustee had been formally given, it 
was invalid :—Held: the appointment of the 
Public Trustee dated as from Mar. 8, 1913, when 
the Public Trustee had executed the deed of 
appointment, which was after his consent had been 
formally given in accordance with the rules, so 
that the appointment so made was valid.— 
Re Suaw, Purntac TRUSTER v. Lirrre (1914), 110 
IL. T. 924; 30 T. L. R, 418; 88 Sol. Jo. 414, C. A. 

4734. Appointment by executors before consent 
given—Deed of appointment executed after consent 
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4731. Retirement of judicial trustee—-No power 
to appoint successor.|—When a judicial trustee 
retires he has no overriding power to appoint his 
successor, but the ct. has jurisdiction to appoint 
the Public Trustee in his place & in a proper case 
will do so.—Re JOUNSTON, MILLS «. JOINSTON 
(1911), 105 L. T. 701. 

4732. Jurisdiction of court to appoint Public 
Trustee.|—J?e Jommnsron, MILLS », JOHNSTON, No. 
4731, anle. 








Public Trustee. 


given -— Validity of appointment.]— Re Suaw, 
PUBLIC TRUSTER v. Litre, No. 4733, ante. 


SuB-sEcT. 2.—AS Custronian TRUSTER. 

Sce Public Trustee Act, 1906 (c. 55),8.4; Public 
Trustee (Custodian Trustee) Rules, 1926. 

4735. Who may appoint—As custodian trustee 
of charitable funds—Trustees having power of 
appointing new trustee.|—(1) The provisions of 
Public Trustee Act, 1906 (c. 55), s. 1 (4), (5), 
precluding the Public Trustee from accepting 
certain classes of trusts, including trusts exclusively 
for religious or charitable purposes, apply only 
to the Public Trustee, & not to a corpn. appointed 
custodian trustee of such a trust under sect. 4 (3). 

(2) The appointment of a custodian trustee 
of charitable funds may be made by trustees having 
the power of appointing new trustees of the 
funds; & the “ instrument ”’ within the meaning 
of Public Trustee Rules, 1912, r. 30, empowering 
a body of trustees incorporated under the Chari- 
table Trustces Incorporation Act, 1872 (c. 24), to 
undertake trusts is their deed of trust & the certifi- 
cate of incorporation.—Re CHERRY’s ‘TRUSTS, 
ROBINSON v. WESLEYAN METHODIST CHAPEL 
Purposes TRUSTEES, [1914] 1 Ch. 83; 83 Li. J. Ch. 
142; 1101.7. 16; 30 T. L. R. 303; 58 Sol. Jo, 48. 

Custodian of property of enemy alien.|—~ Are 
ALInns, Vol. IT., pp. 151-153, Nos, 230-241. 


Sub-sEcT. 8.—AS ORDINARY TRUSTEE. 
A. In General. 

See Public Trustee Act, 1906 (c. 55), ss. 5, 6. 

4736. Appointment as co-trustee—Opposition of 
sole private trustee.;—J?e Krnsit, [1908] W. N. 
235. 

4737. Subsequently withdrawn.|— 
By a settlement on the marriage in 1899 of H. & C. 
stocks, securities, & cash amounting to £10,000 
were vested by II. in resp., W., upon the trusts 
therein declared. The power of appointing new 
trustees was vested in H. during his life, & it was 








1921, every judicial factor who has 
been appointed by the ct., & whose 
duties are supervised by the accoun- 
tant of ct., is entitled to scll the estate 
on which he is factor without tho 
sanction of the ct.—MuNRo (LOWE’S 
JUDIOIAL FACTOR), THOMPSON (M'KAY’S 
acon Facror), [1925] 8. Cc. 11.— 





t.—— Power to select objects of 
bequest conferred on nominated trustecs. | 
—- WOODARD'S JUDICIAL FACTOR ¥. 
WoopaRn’s EXEcUTRIX, [1926] S.C. 


534.—SCOT. 


PART IX. SECT. 2, SUB-SECT. 3.—A. 

a, Appointment of Public Trustee of 
England— Trust declared in England 
—Trust property in  Victoria.J— The 
Public Trustee of England being a 
corpn. sole under Public Trusteo Act, 
1906, is empowered to accept the 
trusteoship of land in Victoria in the 
case of a trust declared in an Knglish 
will, & is entitled to be registered as a 
joint proprietor under Transfer of Land 


Act, 1915.—Re TRANSFER OF LAND AcT, 
1915 & Re TRANSFER FROM BALFOUR TO 
PUBLIC TRUSTER (OF ENGLAND), (1816) 
V.L. R. 397.—AUS. 

b. Testator domiciled out of juris- 
diction—Property within jurisdiction.) 
—Under rule 433 a judgo of the 
Supreme Ct. has jurisdiction, on an 
application by way of originating 
notice, to appoint the Public Adminis- 
trator a trustee to ad ster a trust 
under a will of a person domiciled 
outside Alberta whergby real estate in 
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Sect, 2.— Appointment : Sub-sect.8,A.& B. Sect. 
3: Sub-sects.1 &2. Sect. 4.) 


declared that, although no case for the appoint- 
ment should exist, H. might appoint any fit 
person or persons additio trustee or trustees. 
The youngest surviving child was born in Dec. 
1905. The settlor died in Nov. 1905. His widow 
C., & the three surviving infant children by their 
next friend, were desirous that the Public Trustee 
should be appointed trustee or custodian trustee 
of the settlement additional to resp., but made no 
suggestion against his integrity :—-Held : notwith- 
standing the refusal of the trustee to consent to the 
appointment, the beneficiaries had no absolute 
right to the appointment of a second trustee, but, 
as resp. now placed himself in the hands of the 
ct. & did not oppose the wishes of the bene- 
ficiaries, the Public Trustee would be appointed 
co-trustee with him of the _ settlement.—Re 
BADGER, BADGER v. WOOLLEY (1915), 84 L. J. Ch. 
567: 113 L. T. 150. 

4738. Power of retiring trustees to appoint— 
Exercisable only as last resort.|—Trustees who 
desire to retire ought only to resort to Public 
Trustee Act, 1906 (c. 55), & appoint the Public 
Trustee in their place, if there is no other way out 
of the difficulty. Before doing so they should 
try to obtain some member of the family to accept 
the trust.—Re Horr JONNSTONR’S SETTLEMENT 
Trusts (1909), 25 T. 11. R. 369; 53 Sol. Jo. 321. 
Anon :—Expld. /2?e Drake’s Scttlmt. (1926), 42 T. L. R. 


4789. ——— Opposition by tenant for life—-& some 
remaindermen—Support of majority of bene- 
ficlaries.|—Re FIRTH, FIRTH v. LOVERIDGE, No. 


4748, post. 
4740 Re 





i —— On ground of expense.|} 
DRAKRE’S SETTLEMENT, No. 4749, post. 

4741. Necessity for notice to beneficiaries— 
General rule.|—Re CLAREMONT (1910), cited in 
Halsbury’s Laws of England, Vol. 28, at p. 214. 

4742. Guardians of infant beneficiaries.|— 
fe CLAREMONT (1910), cited in Halsbury’s Laws 
of England, Vol. 28, at p. 214. 

4748. Appointment as sole trustee—Instrument 
providing for not less than three trustees—Juris- 
diction of court.|—(1) The ct. has express juris- 
diction under Public Trustee Act, 1906 (c. 55), s. 5, 
to appoint the Public Trustee sole trustee of a 
settlement, although it contained a provision that 
the trustees should not at any time be less than 
three. Semble: under the combined effect of 
4s. 10 of Trustee Act, 1893 (c. 53), s. 10, & Public 
Trustee Act, 1906 (c. 55), s. 5, the donee of the 
power in a settlement containing such a provision 
could himself appoint the Public Trustee to be sole 
trustee. 

(2) In cases where such an appointment has 
been made under the ct.’s statutory power of 
appointing new trustees, the settlement must be 
read as authorising the payment to a sole trustee 
of capital moneys under the Settled Land Acts. 

(3) Notwithstanding the absence of any express 
statutory enactment enabling the Public Trustee 
to hold land or take possession of personal property 
except as provided in s. 3 of the Act of 1906, it 
must be implied that he has full power, when 
appointed, to possess himself of the trust: property, 
whatever its nature. 

Semble: under Trustee Act, 1893 (c. 53), s. 25, 
the ct. has jurisdiction to appoint two trustees, 








Alborta is dovised. — Re LRONARD, 
[1918] 2W, W. R. 222; 13 Alta. L. R. 
241.—- CAN, 


@. Testator dognictled in Irish Free 


Irish Free State, 


Statc.}— A testator, 


y Pp 
pointed the Public Trustee to be his 
exor. & trusteo :—Held : 


, domiciled in the 
a . 
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or even a sole trustee, of a settlement, in dis- 
regard of the settlor’s direction as to the minimum 
number being three. — Re LEsiin’s HASSOP 
Estates, [1911] 1 Ch. 611; 80 lL. J. Ch. 486; 
27 T. L. R. 852; 655 Sol. Jo. 884; sub nom. Re 
Hassop SETTLED Estates, [?e LESLIE’s WILL, 104 
L. T. 5638. 

Annotation :—Retd. Re Moxon, [1916] 2 Ch. 595. 


4744, Appointment by persons having 
statutory powers.|-—Re LESLIE’s Hassop ESTATES, 
No. 4743, ante. 

4745, ——— .]—Persons having the 
statutory power to appoint new trustees may 
appoint the Public Trustee to be sole trustee 
although the trust instrument expressly provides 
that upon any appointment of new trustees the 
number is not to be reduced below three.—/e 
Moxon, [1916] 2 Ch. 695; 86 L. J. Ch. 82; 115 
L. T. 678 ; 61 Sol. Jo. 42. 

4746. Form of summons—Public Trustee Act, 
hd (c. 55), s. 6 (2).|—Re Symes (1918), 62 Sol. 

o. 403. 

Appointment on retirement of judicial trustee.]— 

Scre No. 4731, ante. 














B. Prohibition of Appointment. 


See Public Trustee Act, 1906 (c. 55), s. 5 (4). 

4747. When granted—In interests of bene- 
ficiaries.|—Re CLAREMONT (1910), cited in Hals- 
bury’s Laws of England, Vol. 28, at p. 214. 

4748. Objection on ground of expense.|— 
(1) Where a sole trustee, desiring to retire, pro- 
posed to exercise his statutory power by appoint- 
ing the Public Trustee in his place, the estate 
being of the value of upwards of £38,000, part 
being building land, & all but one of the tenants for 
life & some of the remaindermen, a class likely to 
be largely increased, being in favour of the appoint- 
ment, the ct. refused to make an order, under 
Public Trustee Act, 1906 (c. 55), 8. 5 (4) prohibiting 
the appointment. 

(2) Qu.: whether it is open to a beneficiary 
applying for an order under the sub-sect. to base 
his application solely on the ground of the expense 
which the appointment would involve. 

But assuming that it is, the fact of that expense, 
provided that it is not exceptional or disproportion- 
ate, cannot in ordinary cases be treated as a 
material element in determining whcther it is 
‘‘ expedient ”’ or not to make the order.—e FIRTH, 
FIRTH v. LOVERIDGE, [1912] 1 Ch. 806; 81 L. J. 
Ch. 539; 106 L. T. 865; 28 T. L. R. 378 ; 56 Sol. 
Jo. 467. 

4749. ——— ——— Prohibition not proved to be 
expedient for all beneficiaries.|—-The trustees of a 
settlement of heirlooms desired to retire & to 
appoint the Public Trustee under Public Trustee 
Act, 1906 (c. 55), s. 5. The tenant for life sought 
an injunction to restrain them from so doing in 
view of the fact that the duties of the trustees were 
light & that the appointment of the Public Trustee 
was undesirable on the ground of expense. It was, 
however, subsequently ascertained that the charges 
of the Public Trustee would be small, & the tenant 
for life, therefore, no longer relied on expense as & 
ground for objecting to the appointment :—Held : 
the application failed, there being no evidence that 
it was expedient in the interests of all the bene- 
ficiaries to restrain the trustees from appointing 
the Public Trustee—2Re DRAKE’S SETTLEMENT 
(1926), 42 T. L. R. 467; 70 Sol. Jo. 621. 





Irish Public Trustee nor the English 
Public Trustee could accept the ap- 
pointment.—in the Goods of LEESON, 
(1928) I. R. 168.— IR. 


his will 
neither the 
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4750. Time for application—After receipt of 
notice of appointment.|—Re CLAREMONT (1910), 
aaa Halsbury’s Laws of England, Vol. 28, at 
p. ; 

4751. ‘‘ Expediency ’’ of making order—Whether 
expense material for consideration.|—Re FiRtuH, 
FIRTH v. LOVERIDGE, No. 4748, ante. 


SEcT. 8.— POWERS. 
SUB-SECT. 1.—IN GENERAL. 


See Public Trustee Act, 1906 (c. 55), ss. 2-6. 

4752. Power to hold land.|-—Re LEsLiIn£’s Has- 
soP EstatTss, No. 4748, ante. 

4758. Conflicting interests—No power to make 
bargain with himself—Duty to seek sanction of 
court.|—The Public Trustee has no more power 
than a private trustee, where he is in the position 
of having conflicting interests, to make a bargain 
with himself, & must accordingly come to the ct. 
in the proper proceedings to sanction such a bar- 
gain.—Re New Haw Estate Trusts (1912), 107 
L. 'T. 191; 66 Sol. Jo. 538. 

4754. Power to apply income for maintenance— 
Of infant beneficiary.|—Re Bass, Bass v. Pusnic 
TRUSTER, [1914] W. N. 368. 

4755. No power to accept trust for charitable or 
religious purposes—Public Trustee Act, 1906 (c. 55), 
s. 2 (5)—Whether provision applicable to corpora- 
tion appointed as custodian trustee.|—Re CHERRY’S 
TRUSTS, ROBINSON v. WESLEYAN METHODIST 
CHAPEL PURPOSES TRUSTEES, No. 4735, ante. 

4756. ——- Selection of charitable objects.] 
—A. devise to the Public Trustee of mines & 
minerals under certain lands upon trust for sale & 
to hold the net proceeds in trust for such charitable 
institution or institutions or other charitable 
object or objects for the benefit of mankind in the 
county of Kent, as the Public Trustee might in his 
absolute discretion select, is a trust exclusively for 
charitable purposes which the Public Trustee is 
precluded from accepting by Public Trustee Act, 
1906 (c. 55), 8. 2 (5). 

In such a case the power of selecting the chari- 
table objects attaches to the office of the trustee 
so as to be exercisable by the persons appointed 
to act as trustees in place of the Public Trustee.— 
Re HAMPTON, PUBLIC TRUSTEE v. TLAMPTON (1918), 
88 L. J. Ch. 103; 63 Sol. Jo. 68. 

4757. Powers confined to English settlements, |— 
It is not. competent to the Public Trustee to accept 
the trusteeship of any settlement other than an 
Ienglish one. 

ere the trustees of a marriage contract, 
which, when executed, was in form & substance a 
Scottish settlement, desired to appoint the Public 
Trustee to be sole trustee of the settlement, on the 
ground that the matrimonial domicil, the present 
trustees, the beneficiaries, & the trust investments 
were all English :—Held: the settlement still 
remained a Scottish settlement to be construed 
according to Scottish Law, & there was no statutory 
power enabling the Public Trustee to accept the 
trusteeship of what was a foreign settlement.— 
Re Hewirr’s SETTLEMENT, HEwItr v. HEWITT, 
(1915) 1 Ch. 228; 841. J. Ch. 358; 112 L. T. 287 ; 
31T. L. R. 81; 59 Sol. Jo. 177. 
‘ Administration of small estates.]|—See Sub-sect. 

» post, 





PART IX. SECT. 3, SUB-SECT. 1. ower under Public Trust Office Consoli- 

Aation Act, 1894,8. 27 (7), as amended, to 
borrow money on trust property, where 
the instrument creating the trust does 


d. Power to borrowmoney on trust es- 
tate—Borrowing not prohibited by will.] 
——The Public Trustee apparently has 
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SUB-SECT, 2.-ADMINISTRATION OF SMALL ESTATES. 

See Public Trustee Act, 1906 (c. 55), 8. 8. 

4758. Time for ascertaining value—Date of ap- 
plication to Public Trustee—Not date of deceased’s 
death.|—Public Trustee Act, 1906 (c. 55), s. 3, 
applies throughout to the estates of deceased 
persons, & not to trusts created by settlements. 

In the administration of a small estate by the 
Public Trustee, under Public Trustee Act, 1906 
(c. 55), 8. 3, the date for ascertaining the gross 
capital value of such an estate, which must be 
proved to be less than £1000, is the date of the 
application to the Public Trustee to assume the 
administration, and not the date of the death of 
deceased :—Held: an estate which, at the death 
of deceased, was of the gross capital value of 
£128 10s. 2d., but at the date of the application 
to the Public Trustee had been reduced by partial 
distribution to £571 lls. 10d. Consols, was a 
small estate within the meaning of the Act.— 
Re DEVEREUX, TOOVEY v. PUBLIC TRUSTER, [1911] 
2 Ch. 545; 807. J. Ch. 705; 105 L. T. 407; 27 
T. L. R. 5743; 55 Sol. Jo. 715. . 

4759. Power confined to estates of deceased 
persons—Not applicable to settlements.| — Re 
DEVEREUX, TOOVEY v. PuBLIc TRUSTER, No. 4758, 
ante. 

4760. Form of order.}|— Re WELLS, [1915] W. N. 
12, 


Sict. 4.—REMUNERATION AND COSTS. 

See Public Trustee Act, 1906 (c. 55), ss. 7-9, 11. 

4761. Remuneration—Income fee for annuities 
—Payable from annuities—Not from residue.|-— 
The income fee payable to the Public Trustee 
in respect of life annuities bequeathed by a will is 
payable out of those annuities & not out of residue. 
—Re BENTLEY, Purntic TRUSTEE v. BENTLEY, 
[1914] 2 Ch. 456; 841.3. Ch. 54; 111 L. T. 1007. 

4762. Withdrawal fee—Payable from resi- 
due.|—The withdrawal fee payable to the Public 
Trustee on a fina] distribution of such a trust fund 
is a trust expense incurred in making that final 
distribution & must be borne by the residuary 
legatees of the fund.—Re Hickurn, PUBLIC 
TRUSTER v. Hoarr, [1917] 2 Ch. 278; 864. J. Ch. 
740; 11I7L. T. 403; 831. L. R. 478; 61 Sol. Jo. 
630. 

4768. Costs—Appearance under Trading with the 
Enemy Rules, 1915 — Failure of summons.|— 
S. & W., a firm of stockbrokers in London, creditors 
of W. of Berlin for the sum of £1,400, received from 
W. in payment of his debt a cheque drawn to his 
order drawn by a German bank upon the London 
& Liverpoo! Bank of Commerce, Ltd. of London, & 
indorsed by him to S. & W. On presentation the 
cheque was dishonoured & subsequently protested. 
On application for payment the Liverpool bank 
first pleaded the Moratorium Proclamation, then 
the state of war & the provisions of Trading with 
the Enemy Act, 1914 (c. 87); & lastly, that they 
had no funds available to meet the draft in question. 
The German bank had a current account with the 
Liverpool bank, & the position of this account was 
such that the Liverpool bank considered that they 
were entitled to assert their bankers’ lien upon the 
assets coming to their hands in order to meet the 
liabilities arising on that account from drafts to a 
large amount for the debit of the German bank & 
also from unmatured acceptances. The Liverpool 





not mesa Pag secn borrowing up to 
the sum of £2,000 without obtaining the 
leave of the ct.— He ARMSTRONG’S WILL 
(J 907), 26 N, Z. Ll. X. 1101.—-N.Z. 
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Sect. 4.—Remuneration and costs. Sects.5,6 & 7.) 


bank stated that having regard to those liabilities 
there was no credit available to meet the cheques 
in question. S. & W. thereupon took out an 
originating summons under ‘Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 4, for an 
order vesting the property held by the Liverpool 
bank in the Public Trustee as custodian :—Held: 
the Public Trustee appeared in accordance with 
the above rules (2), (83) & the summons having 
failed appcts. must pay his costs.—Re BANK Fir 


HANDEL UND INDUSTRIB, [1915] 1 Ch. 848; 84 
L. J. Ch. 485; 113 L. T. 228; 317. L. R. 311, 
Sect. 5.—AUDIT OF TRUST ACCOUNTS. 
See Public Trustee Act, 1906 (c. 55), s. 13. 
4764. Not confined to capital matters.)—An 





auditor having been appointed by the Public 
Trustee to investigate the conditon & accounts of a 
trust estate, the acting trustee declined to produce 
to the auditor the necessary books & documents 
except on the terms that the costs of the audit 
should be borne by those beneficiaries who had 
asked for it :—Held: (1) the trustee had not right 
to refuse access to the books & documents by the 
auditor; (2) there was no ground for limiting the 
audit to capital matters.—RHe WILLIAMS (1910), 26 
T. L. R. 604. 

4765. Auditor appointed by Public Trustee— 
Right to production of books & documents—Duty of 
acting trustee to produce.]|— Re WILLIAMS, No. 4764, 
ante. 

4766. Costs—Direction for payment otherwise 
than out of trust estate—Duty of Public Trustee to 
hear parties.|—-(1) Where the Public Trustee 
directs that the costs of an audit of trust accounts 
under Public Trustee Act, 1906 (c. 55), s. 13, shall 
be paid otherwise than out of the trust estate, the 
person ordered to pay the costs can appeal to the 
ct. under sect. 10 of the Act, from his decision. 

(2) Sect. 10 of the Act applies to all decisions 
of the Public Trustee in discharge of his judicial 
functions under the Act. 

(3) Before making an order for payment of the 
costs of an audit under sect. 13 of the Act otherwise 
than out of the trust estate the Public Trustee 
should hear the parties if they desire to be heard. 

(4) The Public Trustee ought not to be made a 
party to an appeal, though the ct. which hears, & 
may in matter of doubt ask him to state his reasons 
for his decision. 

(5) Qu.: whether an appeal does not lie from 
every act or omission of the Public Trustee in the 
performance of his administrative functions under 
the Act.—He Oppy, [1911] 1 Ch. 532 ; 80 L. J. Ch. 
404; 104 L. T. 3388; 277. L. R. 312; 55 Sol Jo. 


Annotation :—As to (1) Consd. Re Utley, Russell v. Cubitt 
(1912), 106 L. T. 858. 
4767. —— Right of appeal.|—Re Oppy, 
No. 4766, ante. 





PART IX. 


SECT. 5. 


TRUSTS AND TRUSTEES. 








4768. Unreasonable application for 
audit.]|—Testator died in 1876. In the events that 
had happened certain shares of residue had been 
paid away, three remaining in trust. These shares 
were represented by £3,000 Consols. Appct. was 
entitled for life to one-third share, & applied in 
1908 for an audit and investigation of the accounts 
from testator’s death. The Public Trustee directed 
an audit of the account. The result was that it 
was shown some former trustee sold Consols & 
bought ground rents ; these ground rents were sold, 
& the proceeds reinvested in Consols, a larger sum 
being obtained than if the Consols had never been 
sold owing to the depreciation of Consols. Appct. 
consulted a solr. in 1906, independent accountants 
furnished accounts from 1899 to 1906, & her solrs. 
stated they were satisfied. With all this informa- 
tion appct. applied to the Public Trustee for an 
investigation & audit of the trust account under 
Public Trustee Act 1906 (c. 55), 8. 18. Having 
regard to all the circumstances, the Public Trustee 
came to the conclusion that appct. acted unreason- 
ably, & he directed that she should bear the costs of 
the audit and investigation :—Held: the Public 
Trustee was right.—Re UTLEY, RUSSELL v. CUBITT 
(1912), 106 L. 'T’. 858 ; 56 Sol. Jo. 518. 


SEcT. 6.—APPEAL AGAINST DECISIONS. 

See Public Trustee Act, 1906 (c. 55), 8. 10. 

4769. Whether appeal confined to acts & omis- 
sions in administration.]—Re Oppy, No. 4766, ante. 

4770. Public Trustee not to be made party— 
Appeal from decision in discharge of judicial 
function.]|—Re Oppy, No. 4766, ante. 

4771. Public Trustee may be asked to state 
reasons for decision—In matters of doubt.|— 
Re Oppy, No. 4766, ante. 





—— 


Srcr. 7.—APPOINTMENT OF TRUSTEES IN 
PLACE OF PUBLIC TRUSTEE. 

See Law of Property Act, 1925 (c. 20), sched. J, 
Part IV., s. 1 (4). 

4772. By persons interested—Trustees for sale.}— 
Where land was held in four equal undivided shares, 
the owner of one share & the trustees for sale of 
the three remaining shares appointed new trustces 
in the place of the Public Trustee :—Held: the 
trustees for sale were ‘‘ persons interested in more 
than an undivided half of the land or the income 
thereof,’’ & the appointment of new trustees was 
valid.—Re CLirr Conrract, (1927] 2 Ch. 94; 
06 L. J. Ch. 278 ; 137 L. T. 372 ; 71 Sol. Jo. 389. 
Arian :—Apld. Re Hayward, Merson v. Hayward, [1928] 


4773. .|—Trustees for sale of an 
aliquot part of the land held in undivided shares 
are ‘‘ persons interested ’’ within the meaning of 
Law of Property Act, 1925 (c. 20), s. 35.—He 
HAYWARD, MERSON v. HAYWARD, [1928] Ch. 367 ; 
97L. J. Ch. 197 ; 1388 L. T. 735; 71 Sol. Jo. 845. 
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e. Costs.) - Re McKay (N. W. T.) (1906), 5 W. L. TR. 79.—CAN. 
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TUBERCULOSIS. 
See Work anp Lazour. 


TUG AND TOW. 
See ADMIRALTY ; Syirring AND NAVIUATION. 


— — 


TUNNELS. 


See Highways, Srreers, Any Bripces; Ratways AND CANALS; NEWERS AND Drains. 


Sce COMMONS AND Riguts or ComMON; LASeMEN‘TS AND Prorits A PRENDRE. 


TURNPIKES. 


See HIGHWAYS, STREETS, AND Brivces. 


UBERRIMA FIDES. 


See Avency ; Contrracr; Equity; Fami.y ArraANGeEMENTS ; GUARANTEE AND INDEMNITY ; 
INSURANCE ; PARTNERSHIP; Souicrrors ; Trusts AND TRUSTEES, 


ULTRA VIRES. 


See COMPANIES ; (‘ORPORATIONS. 


_— oo — 


UMPIRE. 


See ArprrratTioN; Buiping Conrracts, HNcingEERs, AND ArcuiTecrs; RAILWAYS AND 
CANALS. 
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UNCONSCIONABLE BARGAINS. 


See Equity; FravpuLent AND VoIDABLE CoNVEYANCES ; Money AND MoNnrEy-LENDING. 
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UNDERLEASE. 
See LANDLORD AND TENANT. 


UNDER-SHERIFF. 
See SHERIFFS AND BAILirFFs. 


UNDERTAKERS. 
See BURIAL AND CREMATION ; COMPULSORY PURCHASE OF LAND AND COMPENSATION ; ITLECTRIC 


LicgHTING AND Power; Gas; RarLways AND CANALS; TELEGRAPHS AND TELEPHONES ; 
Water Supriy. 


UNDERWOOD. 
See AGRICULTURE ; COMMONS AND Ricuts oF CoMMON ; LANDLORD AND TENANT; SETTLEMENTS. 


UNDERWRITERS. 


See INSURANCE. 


UNDEVELOPED LAND DUTY. 
Sce REVENUE. 


See Contract; Hquiry; FRAUDULENT AND VOIDABLE CONVEYANCES; GirTs; INFANTS AND 
CHILDREN ; LUNATICS AND Persons or UnsounD MinpD ; MISREPRESENTATION AND FRAUD ; 
WILLS. 


UNDUE PREFERENCE. 


See BANKRUPTCY AND INSOLVENCY ; CARRIERS. 


UNEMPLOYMENT INSURANCE. 


See WorK AND LABOUR. 
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UNINCORPORATED ASSOCIATIONS. 


See Buitpine Societies; Ciuss; Frrenpiy Societies ; Inpustriat, PRovipENT AND SIMILAR 
SocreTigs ; Loan SocietigEs. 


UNION OF BENEFICES. 
See EccLesiastical Law. 


UNION OF PARISHES. 


See EKcciestasticAL Law; Poor Law. 


UNION OF SOUTH AFRICA. 
Sec DEPENDENCIES. 


UNIONS. 
See Poor Law. 


UNITARIANS. 
See ECCLESIASTICAL Law. 


UNIVERSITIES. 


See Courts ; IpucaTion. 


UNLAWFUL ASSEMBLY. 
See CRIMINAL Law AND PROCEDURE. 


UNSOUND FOOD. 
See Foop anp Druas. 


] 
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URBAN DISTRICT COUNCIL: 


See LocaAL GOVERNMENT. 


URBAN SANITARY DISTRICT. 


See LocaL GOVERNMENT; PuBitic HEALTH AND LocaL ADMINISTRATION. 
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URINALS. 


See Pusphic HEALTH AND LOCAL ADMINISTRATION. 


USAGE. 


See CusroM AND USAGES; SHIPPING AND Navigation; THEATRES AND OTHER PLACEs oF 
IINTERTAINMENT; TRADE AND TRADE UNIONS. 


USE AND OCCUPATION. 


Sec LANDLORD AND TENANT. 


_— ~_ _—--- =_ — - — - 


USES. 
See ReaL Property AND CHaATTELS REAL; TrRUsTS AND TRUSTEES. 
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USURY. 


See Money AND Money-LenDInNgG. 


VACANT POSSESSION. 


See LANDLORD AND TENANT; PRACTICE AND PROCEDURE. 


VACATION. 


See JUDGMENTS AND ORDERS; TIME. 
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VACCINATION. 


See Pustic HEALTH AND LOCAL ADMINISTRATION. 


VAGABOND. 


See CRIMINAL LAW AND PROCEDURE; Poor Law. 


VAGRANCY. 


See Poor Law. 


VALUABLE CONSIDERATION. 


See Contract; FRAUDULENT AND VOIDABLE CONVEYANCES ; SETTLEMENTS, 


VALUATION LIST. 


See RATES AND RATING. 


VALUATIONS. 
See REVENUE; VALUERS AND APPRAISERS. 
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VALUED POLICY. 


See INSURANCE. 
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VALUERS AND APPRAISERS. 


rps 
PAGE 
PART I. IN GENERAT, ‘ ; . ‘ 1042 
PART II. DUTIES, RIGHTS AND LIABILITIES . : ; ‘ 1044 
Secor. 1. JN GENERAL ‘ ; ; : ; . 1044 
Sect, 2. CARELESS O8 UNSKILFUT VALUATION ; ; . 1044 
Stor. 3. REMUNERATION ‘ ; 1045 
PART ITT. PARTICULAR KINDS OF VATUATION 1047 
SectT. 1. IN GENERAL . . 1047 
SKcr. 2. SALE oF LAND . 1047 
Sect, 3. Sate or Goons . ; : ; : . 1047 
Secr. 4. INVESTMENT OF Trust FuNbpS ON MORTUACK , . 1047 
Sect. 5. TERMINATION OF PARTNERSHIP . 1047 
Sror, 6. RATING ASSESSMENT . 1047 
PART IV. STAMPS ‘ . 1048 
Arbitrators. , See ARRITRNATION, Building Valuers . See BUILDING CoNn- 
TRACTS; JWNGIN- 
Auctioneers : ~ 9 AUCTION AND EERS AND ARCHI- 
AUCTIONEERS, TECTS. 
Excise Licenees  , . 9» REVENUE. 
Average Adjusters » INSURANCE; Swip- | Valuation for state 
PING, Duty Purposes . . « REVENUE. 


Part |. 


See Appraisers Licences Act. 1806 (c. 43), 
£3. 4-73; Revenue (No. 1) Act, 1861 (¢. 21), ss. 1], 
13.3; Revenue (No. 2) Act, 1864 (c. 56), s. 6; 
County Courts Act, 1888 (¢. 43), s. 159. 

Valuation & arbitration distinguished.]—Scc 
ARBITRATION, Vol. II., pp. 319-322, Nos. 51-71. 

1. Position inter se of parties concerned with 
valuation—Valuer to be appointed by both parties— 
Duty to nominate.}|—The parties to an agreement 
for the sale of the cropping of a garden agreed to 
nominate & appoint on a day certain each his own 
valuer, that the valuation should take place on 
another day fixed, & that on some day between the 
day of nomination & the day for valuation, the 
valuers should appoint an umpire :—Held: each 
was bound, on the day fixed for the nomination, 





Saat 





————. 


PART I. 


a. Appraiser to be appointed by 
both parties- Umpire chosen after d1s- 
agreement.}—A statute directed that 
cach party should choose an appraiser, 
& that the two appraisers so chosen 
should select a third, & that the 
three so selected should determine the 
inatter in controversy, the decision 
agreed on by two,f them to be binding. 


praisement ; 
appointed a thi 


others was 


intended.} — Re 





The two appraisers attempted, without 
appointing a third 
but, disagreeing, finally, 
rd. An appraisoment 
agreed upon by this third 
sustained.—Re 
(1856), 3 N.S. R. (2 Thom.) 14.—CAN. 

b. Whether valuation or arbitration 
LAIDLAW 
RELLFORD, LAKE ONTARIO & WESTERN 


In General. 


to communicate to the other the name of the valuer 
nominated by him, as well as to nominate him.— 
TEw v. HARRIS (1847), 11 Q. B.7; 17L.5.Q. B.1;3 
11 Jur. 947; 116 EF. R. 3763 sub nom. DEW v. 
HARRIS, 10 L. T. O. S. 87. 

‘ Duty to communicate name of 
nominee to other party.|—-TEw v. Harris. No. 1, 
ante. 

3. ——-Valuer to be appointed by one party— 
Whether amounting to undertaking—That valuer 
shall act.|——An agreement to settle disputes 
between two parties as to the amount to be paid 
by one of them, in respect of the value of goods 
belonging to, or work done by the other of them, 
by a reference to two valuers, one to be appointed 
by each party, does not import any undertaking 








Ry. Co. (1914), 25 O. W. R. 431; 
31 O. L. R. 209; 19 D. L. R. 481; 6 
O. W. N. 196.—OAN. 

co. Abortive reference.]— Two leases 
of adjoining lots were by aasign- 
ment vested In C. Each lease pro- 
vided that ff, on its expiration, tho 
lessor refused to renew, he should 
give notice thereof to the lessee & 
that valuators should he appointed 


» to make the ap- 


one of the 
KENNY 


& CAMP- 


( 


Part I.—In GENERAL. 


by the former that the valuer whom he may 
appoint shall act in the valuation, nor any liability 
for his not acting. The party is only bound to 
appoint a valuer on his part, & if the person 
appointed does not act, the other party is remitted 
to_ his original cause of action, & may revoke his 
submission ; or may possibly, if the valuer has 
undertaken to act & failed in his duty, have a right 
of action against him ; but has no right of action 
against the party who appointed him.—Coorgr v. 
SHUTTLEWORTH (1856), 25 L. J. Ex. 114. 

Anan :—Refd. Clarke v. Westrope (1856), 18 C. B. 


Failure of valuer to act- 
Liability for failure.|—Coorrr v. SHUTTLEWORTH, 
No. 3, ante. 

5. Mistaken valuation — Clerical error — 
Party not entitled to advantage therefrom.|—In 
the sale of a grocery & malt business the valucrs, 
by a slip, valued 542 sacks of malt as 542 grs. 
The purchaser, having accepted bills for the 
amount of the purchase-money, refused to pay 
so much thereof as represented the excess caused 
by the over valuation of the malt. In an action 
by the vendor to recover this amount :—Held: 
this was a mere clerical error, & not an erroneous 
exercise of judgment, & pltf. was not entitled to 
Een EN v. FUNNELL (1899), 15 T. L. R. 
} . 
6. Option to purchase at valuation—Option to 
be declared before valuation.]|—EpDWARDS v. 
EDWARDS (1837), 1 Jur. 654. 

Annotation :—Mentd. West London Syndicate v. I. R. 

Comrs., [1808] 2 Q. B. 507. 

7 Work done by unlicenced valuer—Whether 
remuneration recoverable.|—To a declaration for 
work & labour deft. pleaded that the work, etc., 
consisted of an appraisement of personal property, 
which pltf. appraised in expectation of reward 
{o be therefore paid by deft. to him, without 
being duly licenced according to 46 Geo. 3, c. 43 :— 
Held: the plea was sufficient, without stating that 
pitf. did the work as an appraiser, as it followed the 
words of the Act.—PaLxk v. FoRCE (1848), 12 Q. B. 
666; 17 L. J. Q. B. 299; 12 L. T. 0. 8.104; 12 
Jur. 797; 116 BE. R. 1020. 

8. Evidence of valuation — Sufficiency.] — By 
agreement between A. & B. it was agreed that LB. 
should buy of A. certain plant, materials & tools 
“at a valuation to be made by A. & a person to 
be eppetes by B.” & that B. should pay for 
same by a bill for £150 at two months from the 
valuation & by another bill for the balance of the 
valuation at three months after date. Under this 
agreement B. was let into possession & A., & J., 
who represented B., met & proceeded to value 
having a list of the articles to be valued, as to all 
of which except certain timber the prices were 
finally agreed upon; but, as to the timber the 
price per foot & the superficial measurement only 
were agreed upon, the calculation of the cubical 
contents & the carrying out the amount being left 





to value the buildings on the land. 
Notice was given under cach lease & 
valuators wero appointed who withont | 51 5. C. 
objection valued the buildings on the | CAN 

two lots as a whole. In an action by 
the lessee to recover the amount s0 
awarded :—Held: the valuation of the 
eastoe on the lots should have been 
ascertained separately & the action 
should not be dismissed but the samo 
or other valuators should be appointed 


R. 358; 


to ascertain the valuo in a 
manner.-—IRWIN UV. CAMPBELL 
23 D. L. R. 279.— 


d. Method of appraisal.)—- On an 
appraisal the umpire & appraiscrs are 
within their jurisdiction, 

plied their minds to the “ righ 
to form their own opinions, from their 
own knowledge, inspection or oxamina- 
tion or from such other source as they 
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to be filled in by B.’s foreman. A. & J. never 
met again, & did not agree upon the sum total ; 
but B., after action brought for it, paid the £150 :— 
H eld : sufficient evidence to warrant the jury in 
finding that a valuation had been made by A. & J. 
—~-GORDON v. WHITEHOUSE (1856), 18 C. B. 747; 
25 L. J.C. P. 300; 139 B. R. 1564. 

Annotation :—Mentd. Collins v. Collins (1858), 26 Beav. 308. 


9. Property affected by nutsance—Action to 
restrain nuisance—Consent order for purchase by 
defendant of property affected—Declaration by 
court as to basis of valuation.]—Pltf. filed a bill to 
restrain deft. from injuring his farms by copper 
smoke, & also brought an action for damages. 
Before trial of the action an order was made by 
consent in the suit that deft. should purchase 
pitf.’s interest in the farms at a price to be ascer- 
tained & certified by a surveyor, & that ptf. should 
be at liberty to claim dumages in the action down 
to the date of the surveyor’s certificate. A dispute 
took place before the surveyor whether the 
valuation ought to be according to the existing 
state of the farms or according to their state before 
they were injured by the copper smoke. The 
parties being unable to agree, the surveyor stated 
that he would hear arguments & decide the 
question of principle. The Vice-Chancellor then 
made an order, declaring that the valuation ought 
to be according to the existing state of the farms : 
—RHeld: such declaration ought not to have been 
made, & it was discharged without prejudice to 
any question.—IOUGHTON v. BANKART (1861), 3 
De G. F.& J.163; 8037. J. Ch. 182; 3 L. T. 606 ; 
oa N. S. 57; 9 W. R. 215; 45 E.R. 783, 

10. Acceptance of valuation ‘‘ under protest ’’— 
Delay in disputing valuation—Right to dispute 
barred.]—Pitt. disputed an award of valuers for 
the price of growing crops, on the ground that it 
was made upon a wrong principle. On settle- 
ment he took the suwm awarded, & signed a receipt 
for it, writing the words ‘‘ under protest’ at the 
top. He afterwards waited nine months, & then 
filed his bill :—Held: he was precluded by delay 
& what amounted to acquiescence from disputing 
the valuation.—PARROTT Vv. SHELLARD (1868), 16 
W. R. 928. 

11. Applications by valuer appointed by Tithe 
Commissioners—Jurisdiction of county court to 
entertain.|—A county ct. judge has jurisdiction 
under Tithe Act, 1891 (c. 8), 8. 10 (4), to hear 
applications by a valucr duly appointed by the 
comrs. under Tithe Acts for the recovery of sums 
due in respect of redemption money.—R. %. 
Parerson, [1895] 1 Q. KB. 31; 64 L. J. Q. B. 20; 
71. T. 671; 43 W. R. 127; 11 7T. L. BR. 11; 
39 Sol. Jo. 28; sub nom. R. v. HSSEx CoUNTY 
Court JupGE, 15 R. 79, D. C. 

Abortive reference to arbitration—Fallure regard- 
ing valuation.}—Sec ARBITRATION, Vol. II., pp. 
385-386, Nos. 459-471. 





mimay deem proper, as to the fair value 
& proper charge or ajlowance to be 
made in respect of the matter sub- 
mitted to them. It is not incumbent 
on them to state how they acted, & it 
ig impossible for the ct. to ascertain 
what considerations have  affectet 
their judgment.—SEARLE v. ALLIANCE: 
TNRURANCE Co. (No. 3), [1926] 4 
D. L. R.1173; (1926) 3 W. W. R. 563 ; 
36 Man. L. R. 110.—CAN. 


roper 
1915), 


aving ap- 
t thing ”’ 
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VALUERS AND APPRAISERS. 


Part Il—Duties, Rights and Liabilities. 


SecT. 1.—IN GENERAL. 

12. Valuer must act in person—Valuation by 
valuer’s clerk—Parties not bound.|—In an action 
on an agreement for the sale of goods, at a valua- 
tion to be made by A., the issue was, whether a 
valuation was made by A. It appeared that the 
goods were in fact valued by B., A.’s clerk :—Held : 
deft. was not bound by it, unless it were shown that 
it was agreed between the parties that B.’s valua- 
tion should be taken as A.’s; & the fact of deft.’s 
seeing B. valuing, & making no objection until B. 
told him the amount, was not evidence of such 
agreement.—EHss v. TruscoTr (1837), 2 M. & W. 
385; Murp. & H.75; 6L. J. Hx. 144; 1 Jur. 358 ; 
150 BE. R. 806. 

18. Knowledge of law of valuation—Necessity 
for precise & accurate knowledge.|—(1) One who 
holds himself out as a valuer of ecclesiastical 
property, though he is not bound to possess a 
precise & accurate knowledge of the law respecting 
the valuation of dilapidations as between outgoing 
& incoming incumbent, is bound to bring to the 
performance of the duty he undertakes a know- 
ledge of the general rules applicable to the subject, 
& of the broad distinction which exists between 
the cases of a valuation as between incoming & 
outgoing tenant, & a valuation as between in- 
ons & outgoing incumbent. 

(2) If defts., in consideration of pltf’s. retainer, 
had entered into a written engagement that they 
were gratified to all & understood the subject, 
there 1s no rule of law which would have protected 
them from liability for a loss caused by a breach 
of that engagement (per CUR.).—JENKINS v. 
BETHAM (1855), 15 C. B. 168; 3 C. L. R. 378; 
24L/5.CP.94; 24L.T. 0.8. 272; 1 Jur. N.S. 
237; 3W.R. 283; 139 BK. R. 384. 

Annotations -—As to (1) Distd. Pappa v. Rose (1871), L. R. 
7 C. P, 32. Refd. Harmer v. Cornelius (1858), 32 L. T. 
O.S. 62; Pappa v. Rose (1872), L. R.7C. P. 525 ; 
v. Goulden (1873), L. R. 9 C. P. 57, Ag to (2) Consd. 
Chambers v, Goldthorpe, Kestell v. Nye, [1901] 1 K. B. 


624. Generally, Refd. Cooper v. Shuttleworth (1856), 
25 L. J. Kx. 114. 


14. Knowledge of rules of general applica- 
tion.|—-J ENKINS v. BETHAM, No. 13, ante. 

15. Failure to act — Liability to action.] — 
COOPER v. SHUTTLEWORTH, No. 3, ante. 

16. Entry on land for purpose of valuation— 
Allotment under Inclosure Acts.|—A valuer ap- 
pointed under Inclosure Act, 1845 (c. 118), is 
entitled to enter upon the land of the owner of the 
land which is subject to the right of common for 
the purpose of making a survey & map as directed 
by the Act.—GRUBB v. Brown (1858), 32 L. T. 
O.S. 89; 7W.R. 8. 


Annotation :—Reltd. Grubb v. Inclosure Comrs. for England 
& Wales (1861), 9 C. B. N.S. 612. 


17. Right to set out private roads—Land allotted 
under Inclosure Acts by Inclosure Commissioners.} 
—It is competent to the Inclosure Comrs., under 
Inclosure Act, 1845 (c. 118), to order the valuer to 
set a private or occupation road over land directed 
by the provisional order to be allotted to an indi- 
vidual in lieu of his rights in the lands to be inclosed, 
unless the provisional order expressly declares 
that his allotment shall be exempt from such a 
burden.—GRuUBB v. INCLOSURE CoMRS. FOR ENG- 
LAND & WALES (1861), 13 C. B. N. S. 805; 31 


Turner 








PART II. SECT. 2. 

e. Liability for negligence—Unpaid 
valuer.)-—~ Held: in the absence of 
mula fides doft., being an unpaid 
valuator, was not liable to make good 


an erroneous 





the loss sustained by pltf. by reason of 

valuation.——-FRENCH v. 

SKEAD (1876), 24 Gr. 179.—CAN, 
f.§——. -]— GOwAN wv. PATON 


L. J.C. P. 221; 5 L. T. 590; 10 W. R. 92; 148 
EK. R. 317, Ex. Ch. 

; .]|—A. valuer who makes an award 
under Inclosure Act, 1845 (c. 118), has a discretion 
in each case as to the amount of formation & com- 
pletion of private or occupation roads & ways set 
out by him in his award. The liability under sect. 
68 of the Act to maintain & keep repaired the 
private or occupation roads & ways arises after 
they have been formed & completed, & is confined 
to the extent to which they have been formed & 
made up. 

The valuer may, where it is necessary, set out 
footways to accommodate inclosed lands or adjoin- 
ing owners.— REYNOLDS v. BARNES, [1909] 2 Ch. 
361; 78 L. J. Ch. 6413; 101 L.T.71; 73 J.P. 330. 

19. Duty to use care & skill.|—-CANnN v. WILL- 
sON, No. 28, post. 

20. .I—BEck v. SMIRKE (1894), Hudson’s 
Building Contracts, 4th ed., Vol. II., p. 259. 

21. Duty to inquire into financial position of 
borrower— Valuer for mortgage.]—-BEcK v. 
SMIRKE (1894), Hudson’s Building Contracts, 4th 
ed., Vol. IJ., p. 259. 














SrecT. 2.—CARELESS OR UNSKILFUL VALUATION. 

22. Liability for negligence.|] — JENKINS v. 
BETHAM, No. 13, ante. 

23. ——— Whether valuer acting as quasi-arbi- 
trator.|—Pltf. purchased the goodwill, stock 
& effects of a business at a valuation, the amount 
of which was to be fixed by valuers, one to be 
appointed on cach side for that purpose, & in case 
of difference by an umpire to be chosen by the 
valuers. Pitf. employed deft. as his valuer, & deft. 
& the valuer appointed by the vendor fixed 
between them the amount of valuation. In an 
action for negligence in making such valuation, 
by which the value of the goodwill was fixed too 
high, pltf. applicd to administer interrogatories to 
deft. to ascertain the basis on which he had agreed 
with the valuer of the vendor to calculate the 
valuation :—Held: deft. had not acted in the 
matter as an arbitrator, but as a valuer only, & 
was therefore liable to his employer for negligence, 
& pltf. accordingly was allowed to administer the 
interrogatories.—TURNER v. GOULDEN (1873), 
I. R.9C. P. 67; 48 L. J.C. P. 60. 
annotation + Ret. Re Hammond & Waterton (1890), 62 


24, —_— -——.|—-A firm of surveyors was 
appointed jointly by the partics to a contract for 
the sale of certain growing timber, to value the 
timber. The vendor subsequently commenced 
proceedings against the surveyors for damages for 
negligence in respect of their valuation of the 
timber :—Held : the surveyors were in the position 
of quasi-arbitrators, & the action failed.—BoyNTON 
v. RICHARDSON (1924), 69 Sol. Jo. 107. 

25. Proof of employment as valuer.|— 
CRABB v. BRINSLEY, CRABB v. SAME (1888), 5 
T. L. R. 14. 

26. ———.]— A firm of valuers were employed 
to value certain property with a view to its being 
offered as a mtge. security. The valuers were 
suggested by a firm of solrs., who were to find a 











g. -—— Paid valuer—Fraud of em- 
ployer’s agent.) —A paid valuator is 
not Hable to make good any loss sua- 
tained by the person employing him, by 
reason of his over-valuing the property, 


{ 


Part I].—Durtiss, Rigurs anp LiaBiuitizs. 


mtgee., it being understood, both by the valuers 

& the solrs., that the valuation was to be made on 

behalf of the intended mtgee. Pltf., who was a 

client of the solrs., became the mtgee., on the faith 

of the valuation being made by the valuers. 

The valuation was not conducted with due skill 

& care, & the security turned out greatly in- 

sufficient :—Held: the true inference to be drawn 

from the evidence, apart from an admission con- 
tained in the pleadings, was that the valuers were 
actually employed by pltf., & as they had been 
negligent in the performance of the work under- 
taken, they were liable to pltf. for the damage 
caused by such negligence.—ScHOLES v. Brook 

(1891), 64 L. T. 674, C. A. 

Annotations :-—Consd, Le Lievre v. Gould, {1893] 1 Q. B. 
491. Refd. Karl v. Lubbock (1904), 74 L. J. K, B. 121; 
Blacker v. Lake & Elltot (1912), 106 L. T. 533, 
27. Plaintiff acting on valuer’s report.|— 

CRABB v. BRINSLEY, CRABB v. SAME (1888), 5 

Tl. L. R. 14. 

28. -|—An intending mtgor., at the 
request of the solrs. of an intending mtgee., applied 
to a firm of valuers for a valuation of the property 
proposed to be mortgaged. <A valuation at the 
sum of £3,000 was sent in by the valuers direct to 
the mtgee.’s solrs., & the mtge. was subsequently 
carried out. Default having been made in pay- 
ment by the mtgor., & a loss having resulted to 
the mtgee., he commenced an action against the 
valuers for damages for the loss sustained through 
their negligence, misrepresentation, & breach of 
duty. The ct. being satisfied on the evidence that 
defts. knew at the time the valuation was made 
that it was for the purpose of an advance, & that 
the valuation as made was in fact no valuation at 
all :—Held: under the circumstances, defts. were 
liable on two grounds: (a) they, independently of 
contract, owed a duty to pltf. which they had 
failed to discharge ; (b) they had made reckless 
statements on which pltf. had acted.—CaNnn v. 
WILLSON (1888), 39 Ch. D. 39; 57 L. J. Ch. 1034 ; 
59 L. T. 723; 37 W. 8. 23; 47. 1. BR. 588; 32 
Sol. Jo. 542. 

Annotations :—N.F. Scholes 7. Brook (1891), 63 L. ‘I’. 837. 
Overd. Le Lievre v. Gould, [1893] 1 Q. B. 491. Consd. 
Blacker v. Lake & Eliot (1912), 106 L. T. 533. 

29. Failure of duty.]}—CANN v. WILLSON, 
No. 28, ante. 


? 














80. Reckless statements.}] — CANN  v. 
WILLSON, No. 28, ante. 

31. To third parties — Mortgagees—.} — 
Mtgees. of the interest of a builder under a building 
agreement advanced money to him from time to 
time on the faith of certificates given by a surveyor 
that certain specified stages in the progress of the 
buildings had been reached. The surveyor was not 
appointed by the mtgees., & there was no con- 
tractual relation between him & them. In con- 
sequence of the negligence of the surveyor the 
certificates contained untrue statements as to the 
progress of the buildings, but there was no fraud 
on his part :—Held: the surveyor owed no duty 
to the mtgees. to exercise care in giving his certi- 
ficates, & they could not maintain an action against 
him by reason of negligence.—LE LIfVRE v. 
GOULD, [1893] 1 Q. B. 491; 62 L. J. Q. B. 353 ; 
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68 L. T. 626; 57 J. P. 484; 41 W. BR. 468; 87 
Sol. Jo. 267; 4 R. 274; sub nom. DENNES v. 
GOULD, 9 T. L. R. 248, C. A. 

Annotations :—Consd. Earl v. Lubbock (1904), 74 L. J. K. B. 
121; Australian Steam Shipping Co. v. Devitt (1917), 
33'T. L. R.178. Refd. Lane v. Cox (1896), 66 L. J. Q. B. 
193 ; Pritty v. Child (1902), 71 L. J. K. B. 512; Empress 
Assce. Corpn.v. Bowring (1905), 11 Com, Cas. 107 ; Lover. 
Mack (1905), 92 I. T, 345; Compania Naviera Vasconzada 
v. Churchill & Sim, Same v. Burton, (1906) 1 K. B. 237; 
Blacker v. Lake & Elliott (1912), 106 L. T. 533; Banbury v. 
Bank of Montreal, [1917]1 K. B. 409; Berg v. Kotterdam- 
sche Lloyd age 34 T. LL. KR. 272; Everett v. Griffiths, 
yeze 3 K. B. 163; Baker v. James, ell K. B. 674. 

entd. Cavalier v. Pope, [1905] 2K. B. 757; Weld-Blundell 

v. Stephens, (1920] A. C. 956, 

32. .|—C., a solr., was applied to 
by V., who was not his client, but who owned certain 
properties, to find someone who would advance 
money on the security of same. C. knew that 
R., another solr., who represented pltf. under a 

ower of attorney, had money to advance, & at an 
interview between C. & R., it was arranged that 
an advance, to be guaranteed by an insurance 
society, should be made to V., but no stipulation 
for an independent valuation of the properties 
was then made. C., with authority to conduct 
the mtge. on these lines, requested an insurance 
society to insure the mtge., knowing that the 
society usually employed deft., a local valuer of 
repute. C. applied to the society for a copy of 
deft.’s valuation, & this application was ultimately 
acceded to by them, they saying that on future 
occasions when C. was acting for the mtgee. he 
should have a copy. The society repudiated 
responsibility for deft.’s fee, which was after- 
wards paid by V. through C. The society instructed 
deft. to value the properties, & he reported to 
them by a valuation written on their printed form. 

C. relied, to the knowledge of deft., on his valuation 

in making the advance on mtge. to V.:—Held: 

no contractual relation of principal & agent 
between pltf. & deft. was established ; deft. never 
agreed to value for the use of pitf., & pltf. had not 
established any duty on the part of deft. towards 
him to exercise reasonable care & skill in & about 

the valuation.—LovE v. Mack (1905), 03 L. T. 

352, C. A. = 
38. Costs of action against valuer-—Taxation of 

defendants costs—Allowance for expenses of expert 

witnesses.|—In an action against a surveyor for 
improperly valuing goods at an cxcessive price, 
pltf., who had subpcenacd fifteen witnesses to 
prove his case, was non-suited. The master, in 
taxing deft.’s costs, disallowed the sums paid by 
him to witnesses, he had subpoenaed thirteen, 
for their charges & expenses in surveying the goods, 
in order to qualify them to give evidence at the 
trial. The ct. refused arule to review the taxation. 
—MAay v. Sevpy (1842), 4 Man. & G. 142; 4 
Scott, N. R. 727; 11 L. J.C. P. 223; 184 BH. RB. 59. 


Annotations :—Apld. Ormerod v. Thompson (1847), 16 
. & W. 860. Refd. Curtis v. Platt (1864), 16 C, B. N.S. 
465; Nolan v. Copeman (1873), L. R. 8 Q. B. 84. 











Secr. 3.—REMUNERATION. 
34. Ryde’s Scale as basis of remuneration.|— 
Upon the taxation of a bill of costs relating to the 





where ho has been led into making 
such over-estimate by the improper 
conduct of the agent of the employer.— 
SILVERTHORN v. HUNTER (187%), 26 
Gy, 390.—-CAN. 


HAMILTON 


of a false mepor’ of such agent.— 
DENT & 


OVI OAN 
SociETY v. BELL (1881), 29 Gr. 203.— 
CAN. 


(1883), 8 A. RK. 696.—CAN. 
: Evidence — Misdirection.] — 
O’SULLIVAN v. LAKE (1889), O,. Fe 








_—_— Agent of loan cum- 
pany.J—-The paid agent of a loan 
pe & who professed to be skilled, 
& h a knowledge in the val of 
lands :—JHield : liable to the society 
for a loss sustained by them by reason 


x ——.J—In order to 
rendor the paid valuator of a loan co. 
answorabloe for a loss caused by exccs- 
sive valuation of property, it is not 
necessary to show that such valua- 
tion is made fraudulently.—CaNaDa 
Laney Cnepit Co. v. THOMPSON 








15 
544; 15 A. R. 711; 16 8. C. R. 
636.—CAN. 


PART II. SECT. 3. 

m- Evidence of custom.}—Pltf., who 
was employed by deft. to make a 
valuation of tho ure on the sale 
of an hotel, claimed as bis remunera- 
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Sect. Pap ae erie Pari 1llI. Sects. 1, 2, 8, 
| 


9 


reinvestment in land of moneys paid into ct. under 
Lands Clauses Consolidation Act, 1845 (c. 18), 
the taxing master allowed a lump sum for 
surveyor’s charges, being a commission on the 
amount of the purchase-money according to 
Ryde’s scale, which is a scale prepared by an 
eminent surveyor of that name on the principle 
that a commission varying from five to one-half 
per cent. should be paid to the surveyor according 
to the amount of the purchase-money. An 
application was made to the ct. to direct the 
taxing master to review his taxation in respect of 
this item :—Held: the question was in reality one 
not of principle but of amount, & the ct. would not 
interfere ; but if it were a question of principle 
a prevailing practice of paying surveyors by 
commission ought not to be disturbed.—A.-G. v. 
aaa Co. (1869), L. R. 9 Eq. 69; 21 L. T. 
35. -]}—In 1914 a correspondence took place 
between pltf., who was a surveyor, & the clerk of 
the guardians of deft. union, with a view to plté. 
acting as valuer for the guardians at an arbn. 
between them & the B. union, arising out of the 
dissolution of the A. union, the transfer of its 
property & liabilities to the B. union, & the 
inclusion in the deft. union of S., a parish hitherto 
in the A. union. In the opinion of the ct. pltf. 
throughout the correspondence believed & intended 
that he was to be remunerated on Ryde’s scale 
on the basis of the value of the whole of the 
roperties of the A. union, while the guardians 
elieved & intended that the scale was to be 
applied only to the interest of their union in those 
properties. The contract for employment of pltf. 
as valuer was originally drawn in the sense under- 
stood & intended by him; but the draft was 
altered to the sense understood & intended by 
the guardians, & in that form it was executed by 
pltf. & sealed with the seal of the guardians :— 
Held: (1) on the evidence, pitf.’s mistake had 
been induced innocently by the guardians, & he 
was entitled to rescission of the agreement; 
(2) he was entitled to remuncration on a quantum 
meruit ; the ct., however, declining to assess the 
remuneration with any direct reference to Ryde’s 
scale, & expressing its disapproval of the principle 
of basing remuneration on the amount of the 
valuation.—FARADAY v. TAMWORTH UNION (1916), 
ara J. Ch. 4386; 81 J. P. 81; 15 L. G. R. 


Annotation :—-As to (1) Consd. Higgins v. Northampton 
Corpn., [1927] 1 Ch. 128. 


36. Evidence of custom.|—-There is no 
custom between surveyors & their clients by which 
the former could base their account on Ryde’s 
scale of fees for surveyors charges; & a surveyor, 
in the absence of a special agreement, is only 
entitled to charge a fair & reasonable sum for his 
servicecs.—DEBENHAM v. KING’S COLLEGE, CAM- 
BRIDGE (1884), 1 T. L. R. 1703; Cab. & El. 438, 

387. ——- ———.]—- BUCKLAND & GARRARD v. 
Pawson & Co. (1890), 6 T. L. R. 421. 

38. Valuation by direction of company promoter 
—RPromoter not company Hable for fees.}—By 
an agreement made between the vendor of certain 
ironworks & W. & H., it was agreed that, if 

. & H. succeeded within three months in getting 
up aco. for the purchase of the ironworks at a 
valuation, they should out of the purchase-money, 








tion 5 per cent. on his valuation as 
being in accordance with the custom or 
useae of the busthesa. Deft. denied the 
existence of the custom, & paid the 


sum of £90 into ct. as a sufficient 
remuneration for the services :—Zileld : 
the alleged custom or usage had not 
been proved, & In any event it was 
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receive £1,500. By an agreement, dated a few 
weeks later, the vendor atreed with W., as trustee 
for the co., that the co. should buy the ironworks 
at a valuation. W. & H. did not get up a co. 
within the three months, but after some time 
they formed a co. with seven shareholders, who 
were also the directors. These shareholders were 
not informed of the agreement to pay W. & Ii. 
the £1,500. The co. was registered, & by the 
arts. of assocn. the agreement for the purchase of 
the property at a valuation was adopted, & it was 
provided that the directors should pay all expenses 
incurred in getting up & registering the co. Very 
few other shares were applied for: mone were 
allotted, & the co. was wound up. W. & H. 
claimed in the winding-up remuneration for their 
services both before * after the co. was formed, & 
the valuer claimed his charges for valuing :—Held : 
any claim which the valuer might have was against 
W. & H. only.—Re HEREFORD & SoutH WALES 
WAGGON & ENGINEERING Co. (1876), 2 Ch. D. 
621; sub nom. Re HEREFORD & SOUTH WALES 
WaGoon & ENGINEERING Co., HEAD & WALTER'S 
CLAIMS, 45 L. J. Ch. 461; 35 L. T. 403; sub nom. 
Re WHeErRerorp & SoutTH WatEes Wagon & 
ENGINEERING Co., WALTER & HEAD’s CLAIM, 24 
W. R. 953, C. A. 
Annotations :—Mentd. Re Empress Engineering Co. (1880), 
16 Ch. D. 125; Re Rotherham Alum & Chemica] Co. 
(1883), 25 Ch. D. 103; Hume v. Record Reign Jubilee 


Syndicate (1899), 80 L. T. 404; Re English & Colonial 
Produce Co., [1906] 2 Ch. 435. 


39. Reduction by court of fees allowed by taxing 
master—Without laying down standard.|—The 
ct. reduced the valuers’ fees allowed by the taxing 
master upon an appeal, but refrained from setting 
up any definite standard for such fees.—COURAGE 
». Sr. OLAVE’S UNION (1898), Ryde & K. Rat. App. 


40. Recovery on quantum meruit—Employment 
of valuer by local authority—Contract not under 
seal.|—An urban council, exercising the powers of 
the It. Improvement Comrs., applied to the Local 
Govt. Board to sanction a loan in order that they 
might, under powers conferred by Local Improve- 
ment Acts, purchase & extend the pierat R. The 
Board directed that a valuation & estimates should 
be prepared by an independent expert for the 
purposes of an inquiry. The council passed & 
confirmed a resolution appointing pltf. to value, 
estimate, & report, upon agreed terms. His 
a was used for the inquiry, but the Board 
refused to sanction the loan & the scheme was 
not proceeded with. Pltf. claimed the amount 
of his fees under a contract of employment or, 
alternatively, on a quantum meruit. The council 
refused payment on the ground that, as there was 
no contract under seal, Public Health Act, 1875 
(c. 55), s. 174, had not been complied with :— 
Held: the contract was not made under the powers 
or for the purposes of Public Health Act, 1875 
(c. 55), but under the powers & for the purposes 
of the Improvement Acts; Public Health Act, 
1875 (c. 55), 8. 174, had no application ; & under 
the circumstances pltf. was entitled to his fees on 
a quantum meruit—DouGc Lass v. RHYL URBAN 
CouncIL, [1913] 2 Ch. 407; 82 L. J. Ch. 637; 
109 L. T. 30; 77 J. P. 373; 29 T, L. R. 605; 57 
Sol. Jo. 627; 11 L. G. R. 1162. 

AOS :—Consd. Nixon v. Erith U. C., [1924] 1 K. B. 


41, —— Contract induced by mistake.]— 
FARADAY v. TAMWORTH UNION, No. 35, ante. 





unreasonable, & the amount paid into 
ct. was sufficient remuneration.—- 
Ae A DwyYER, [1926] N. Z L. R. 


Parr I1I.—Particutar Kinps or VALUATION. 


42. Remuneration based on amount of valua- 
eee v. TAMWoRTH UNION, No. 385, 
ante. 

Whether recoverable by unlicenced valuer.|— 
See No. 7, ante. 
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Whether recoverable when unstamped appraise- 


ment delivered.|—See No. 53, post. 


Remuneration as part of negotiation fee—Re- 


coverable by solicitor as costs of sale.|—See Sout- 
crrors, Vol. XLIL., p. 239, No. 2716. 


nen ree, 


Part I11.—Particular Kinds of Valuation. 


Sect. 1.—IN GENERAL. 

Agricultural tenancles—Valuation of hay, straw 
& fodder.]—See AGRICULTURE, Vol. II., pp. 25, 26, 
Nos. 150-153. 
Tenant’s outgoing valuation.]—Sece Aari- 
CULTURE, Vol. II., p. 29, Nos. 167-169. 

Water board—Sale of pipes, mains & fittings.]— 
Sce WATER SUPPLY, pp. 1060, 1061, No. 26, post. 

Tramway undertaking.|—See Tramways & 
Ligot RaItways, p. 355, No. 115, ane. 

Appraisement on distress.|—See Disrress, Vol. 
X VIII., pp. 341, 342, Nos. 769-778. 

Enfranchisement of ree eae — See Copy- 
woLbs, Vol. XIII., pp. 155, 156, Nos. 2008-2017. 

Ecclesiastical dilapidations as waste.|—Sce 
MCCLESIASTICAL LAW, Vol. XIX., p. 508, No. 3669. 





ee ae 


SEcT. 2.—SALE OF LAND. 

Sec, generally, SALE OF LAND, Vol. XL., pp. 17, 
18, Nos. 48~54. 

43. Specific performance of agreement to sell at 
valuation—Price below real value.|—Specific per- 
formance will not be decreed of an agreement to sell 
certain property at a price to be settled by two 
persons who are named, if the ct. sees reason to 
believe that the price subsequently fixed by these 
persons is considerably below the real value of the 
property.—PARKEN v. WuItTBy (1823), Turn. & KR. 
366; 37 KH. R. 1142. 

Annotations :—Refd. Bower v. Cooper (1843), 2 Hare, 408. 
Mentd. Hundley & Jones v, Kdwards (1838), 1 Curt. 722. 
44. No evidence of fraud.|—Spccific 

performance of an agreement to purchase at a 

price to be fixed by third persons named in the 

contract, decreed, though price thus fixed was 
inadequate, there being no evidence that the valua- 

tion was unfair.— WEEKES v. GALLARD (1869), 21 

L. T. 655 ; 18 W. R. 331. 

45. No valuation made.|—Claim for speci- 
fic performance of agreement of a railway co. to 
purchase land from trustees. 

By the terms of the agreement the land was to be 
valued, & the purchase-money was not to be less 
than £400. Qu.: whether this agreement could 
be enforced, no valuation having been made.— 
Potts v. THAMES HAVEN Dock & Hy. Co. (1851), 
15 Jur. 1004. 














mistake or miscarriage.|—Deft. agreed to purchase 
a property at a valuation to be made by A. The ct., 
though it considered A.’s valuation very high, ‘* & 
perhaps exorbitant,’’ decreed specific performance, 
there appearing neither ‘‘fraud, mistake, or 
miscarriage.’’—COLLIER v. MASON (1858), 25 Beav. 
200; 53 HK. R. 613. 

Compulsory purchase.|—See CoMPULSORY PUL- 
CHASE OF LAND, Vol. XI., pp. 165, 229, Nos. 428— 
433, 1161-1164, 

Valuation of timber.|—Sec AGRICULTURE, Vol. 
IT., p. 100, Nos. 804, 806; SALE or LAND, Vol. XL., 
p- 76, Nos. 583-586. 


ee ey 


Sect. 3.—SALE OF GOODS. 
See SALE or Goops, Vol. XX XIX., pp. 411-114, 
Nos. 454-479. 


een a ae 


Secr. 4.—-INVESTMENT OF TRUST FUNDS ON 
MORTGAGE. 


The valuation.|—Sce MonrtTaauk, Vol. XXXYV.,, 
pp. 287, 288, Nos. 400-415. 

Proportion of valuation allowed for investment.| 
—See MortTacauk, Vol. XXXV., pp. 201, 292, Nos. 
434~—452, 

Employment of valuer.]—Sec Morreacy, Vol. 
XXXV., pp. 204, 295, Nos. 469-477. 


Sict. 5.—TERMINATION OF PARTNERSHIP. 
On taking accounts as between partners inter se.| 
—See PARTNERSINP, Vol. XXXVI., pp. 470-472, 
Nos. 1348-1364. 
Valuation on dissolution.|—Sec PARTNERSHIP, 
Vol. XXXVI., pp. 518, 519, Nos. 1887-1892. 


SEcT. 6.—RATING ASSESSMENT. 
Basis of assessment generally.|—Scc Rares & 
Rartina, Vol. XXXVIIT., pp. 518 et seg. 
Rating in metropolis—Nomination of valuer.|— 
See Rates & RATING, Vol. XX XVIII, p. 644, Nos. 





46. ——- High valuation—No evidence of fraud, | 1620-1622. 
PART Wl. SECT. 2. rice to be settled by arbitrators named | tion, the ct. will itself interfore 50 a to 
451. Specific performame of agrec- by the parties, if no award has been | ascertain the value, & direct a specific 
ment to sell at valuation—-No caluation | Made; but if the parties aro ed erformance of the  agreement.—- 
as to a valuation, but have not ap- I. Eq. li. 


pdacviasSpectie performance cannot be 
decreed of an agreement to sell at a 


pointed any persons to make the valua- 


ALY ¥. DUGUAN (1839), 
312.—IR. 
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Part 1V.—Stamps. 


See Inclogure, etc. Expenses Act, 1868 (c. 89), 8. 2; 
Stamp Act, 1891 (c. 39), 8. 24, sched. 1; & generally, 
REVENUE, Vol. XXXIX., pp. 219 et seq. 

47. Necessity for stamp—Award stamp.|—An 
appraisement does not require an award stamp, 
though in fact it is in the nature of an award.— 
PERKINS v. Ports (1814), 2 Chit. 399. 


48. Appraisement stamp.|—PERKINS v. 
Potts, No. 47, ante. 


49, Appraisement for information of 
parties only.|—A valuation made of the parish 
lands by two resident parishioners, appointed for 
that purpose at a parish meeting by the parish 
officers, with a view of equalising the rate to the 
relief of the poor:—Held: not to require an 
appraisement stamp, it being merely for the 
information of the parties employing the valuers.— 
anees v. FELL (1816),5 M. & S. 240; 105 B. ht. 











Annotation :-—Refd. Palk v. Force (1848), 12 Q. B. 666. 


, Subsequently made basis of 
dae valuation made for the informa- 
tion of parties, & not binding on them, is not made 
liable to an appraisement stamp by 55 Geo. 3, 
c. 184, sched. Part I, Title Appraisement, though 
un agreement is afterwards founded on its data.— 
JACKSON v. STOPHERD (1834), 2 Cr. & M. 361; 
4 Tyr. 330; 31. J. Ex. 95; 149 BE. R. 800. 

51. —-— Memorandum stating amount of first 
valuation—Subject to second valuation.]—On the 
trial, the folowing memorandum, signed by pltf. 
on Aug. 20, was tendered in evidence for the 
purpose of showing that pltf. had acquiesced in a 
valuation made on Aug. 2, but was rejected for 


nee aera 





want of a stamp. ‘‘ This note is to be subject to 
the revised valuation of Messrs. T. & K., & will be 
more or less than £41 0s. 8d., according as they 
value the corn.—N.B. The note was given up to me 
by Mr. W. this Aug. 20, 1844.” The original & 
subsequent agreements had been given in evidence, 
properly stamped :—Held: the memorandum was 
admissible without a stamp, not being an “ agree- 
ment, or any minute or memorandum of an agree- 
ment,’’ or ‘‘ evidence of a contract,’’ within Stamp 
Act, 1815 (c. 184), Sched. Part I, Title Agreement. 
—-MARSHALL v. POWELL (1846), 9 Q. B. 779; 1 
New. Pract. Cas. 590; 16 L.J.Q.B.5; 8 L. T. 
O.S. 159; 11 Jur. 61; 115 E. R. 1476. 

52. —-~-- Authority to survey & negotiate mort- 
gage on commission.|—A. being desirous of raising 
£5,000 on the security of lands, employed a 
person to survey the estate. The instrument, 
after authorising the survey of the property, went 
on to say ‘‘ & upon such survey & valuation | 
authorise & request you to obtain for me £5,000, 
by way of mtge.,’’ & then bound A. to certain 
remuneration :—Held: this instrument was an 
agreement merely, & did not require a letter of 
attorney stamp.—TURNER v. Jupp (1848), 11 
L. T. O. S. 6386; 12 J. P. 555. 

53. Appraisement delivered unstamped—Right of 
valuer to recover remuneration.|—-To a declaration 
in debt by an appraiser, for work & materials, etc., 
it was pleaded, that pltf. did not, within fourteen 
days after the making of the appraisement, deliver 
it to pltf., written on vellum, parchment, or 
paper, duly stamped: plea:—Held: bad on 
demurrer.— SAUNDERS vu. MORGAN (1839), 8 I. J. 
Q. B. 290. 


VENDITIONI EXPONAS. 


Sce EXECUTION ; SHERIFFS AND BAILIrFF¥s. 


VENDOR AND 


PURCHASER. 


Sec SALE OF Goops; SALE or LANp. 


VENDOR AND PURCHASER SUMMONS. 


See PRACTICE AND PROCEDURE; SALE OF LAND, 


VENDOR'S LIEN. 


See Lien ; Sate or Goops; SALE or Lanp. 
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VENTILATING SHAFTS. 


Sce SEWERS AND Drarns. 


VENTILATION. 


See Factories AND SHors; Mines, Minerats, anD Quarries; Pustic Hwatta AND LocaL 
ADMINISTRATION. 


VENUE. 
See Acrion; CriminaL Law anp Procepurre; Practice AND PRocEDURE. 


VERMIN. 


See AGRICULTURE ; GAME. 


VERMINOUS PERSONS. 


Sce Pusputic HEALTH AND LocAL ADMINISTRATION. 


VESTED INTERESTS. 
Scc PERPETUITIES. 


VESTED REMAINDER. 


See REAL PROPERTY AND CHATTELS REAL; SETTLEMENIS. 


VESTING ORDER. 


See BANKRUPTCY AND INSOLVENCY; CHaRITIES; INFANTS AND CHILDREN; LUNATICS AND 
hs] 
Persons or Unsounp Minp; Morrcace; Sate or Lanp; Trusts AND TRUSTEES. 


VESTMENTS. 


See EccLESIASTICAL Law. 
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VESTRY. 


See EccuesiasticAL Law; Locat GOVERNMENT. 


VETERINARY SURGEONS. 


See MEDICINE AND PHARMACY. 


VEXATIOUS ACTIONS. 


See ACTION. 


VEXATIOUS INDICTMENTS. 


See CRIMINAL LAW AND PROCEDURE. 


VICAR. 
See HWCCLESIASTICAL Law. 


VICAR-GENERAL. 


See ECCLESIASTICAL LAw. 


VICINAGE. 


See COMMONS AND Riautrs oF COMMON. 


VICTUALLING HOUSES. 


See INNS AND INNKEEPERS; INTOxIcATING LIQUORS. 


VIEW. 


See CriminaL Law AND ProcepurE; Hiauways, STREETS, AND BripcEs; JURIES. 
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VILLAGE GREENS. 
See Commons anp Riauts or Common; Oren Spaces AND Recreation GROUNDS. 


a ae a 


VINEGAR MAKERS. 


Sce REVENUER. 


VINTNER. 
See COMPANIES 3 Inroxicatina Liquors. 


VIS MAJOR. 
See Torr. 





See PEERAGES AND DIGNITIES. 


VISITATION OF CHARITIES AND EDUCATIONAL 
ESTABLISHMENTS. 


See CHARITIES ; CORPORATIONS ; EDUCATION. 


VISITOR IN LUNACY. 


See LUNATICS AND PrERsons oF UNSvUND MIND. 


VIVISECTION. 
See ANIMALS. 
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VOIDABLE CONVEYANCES. 


» 
See FRAUDULENT AND VOIDABLE CONVEYANCES. 
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VOLUNTARY ASSIGNMENTS, BONDS, CONVEYANCES, 
AND SETTLEMENTS. 


See Bankruptcy AND INSOLVENCY; Bonps; FRAUDULENT AND VOIDABLE CONVEYANCES ; 
Girts ; SETTLEMENTS. 


VOLUNTARY LIQUIDATION, 
See COMPANIES, 
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VOLUNTEERS. 


See FRAUDULENT AND VOIDABLE CoNVEYANCES; MorrcaGE; NEGLIGENCE; POWERS ; 
SETTLEMEN'S. 


VOTERS. 
Sec ELections ; LocaAL GOVERNMENT. 


VOYAGE. 
See INSURANCE ; SHIPPING AND NAVIGATION. 
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VOYAGE POLICY. 
Sec INSURANCE. 


WAGERS. 
Sec GAMING AND WAGERING ; INSURANCE. 
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WAGES. 


See MASTER AND SERVANT; SHIPPING AND NaviGATION; Work AND Lazour. 


WAIFS. 


See CONSTITUTIONAL Law. 


( 1053 ) 


WAIVER, 


See Bitts or ExcHANcE, Promissory Notes, anp NecoviaB.e InsrRuMENTS; CONTRACT: 
Distress; Kquiry; GUARANTEE AND INDEMNITY; LANDLORD AND TENANT ; Lien ; 
LIMITATION OF AcTions : MISREPRESENTATION AND FRravp ; Mistake; SarE oF Goons ; 
Sale OF LAND; SPECIFIC PERFORMANCE; Tort; Trusts AND TRUSTEES. 


WAR OFFICE. 
See CONSTITUTIONAL Law. 
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WAR OFFICE LANDS. 
See ConsTITUTIONAL Law; Roya Forces; TrRaAMways AND Liqut Ratways. 


WARD OF COURT. 


See INFANTS AND CHILDREN. 


WARDS. 
See Hiections ; Locat. GOVERNMENT. 


WAREHOUSEMEN. 
See BATLMENT ; CARRIERS. 


WARNING LIGHTS. 


See RAILWAYS AND CANALS; SHIPPING AND NAVIGATION. 


See CRIMINAL LAW AND ProcepuRE; MagIsTRATES; PoticeE; SHERIFFS AND BAILIFFs. 


WARRANT OF ATTORNEY. 


See AGENCY. 
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WARRANTY. 


See ANIMALS; AUCTION AND AUCTIONEERS; BatLMEnT; SALE or Coops. 


WARREN. 


See COMMONS AND Riauts or Common; GAME. 
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WASHHOUSES. 


See Pustic HEALTH AND LocaL ADMINISTRATION. 
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WASTE. 


See Rquiry ; LANDLORD AND TENANT; SETTLEMENTS ; TRUSTS AND TRUSTEES ; WATER SUPPLY. 
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WASTE OF THE MANOR. 


See COMMONS AND RicHuts oF Common ; CompuLsoRY PURCHASE OF LAND AND COMPENSATION ; 
CoryHoLps ; Hicuways, STREETS, AND BRIDGES. 


WASTING SECURITIES. 


See HXECUTORS AND ADMINISTRATORS; Trusts AND TRUSTEES; WILLS. 


WATCHES. 


See TRADE Marks, TRADE Names, AND Destans. 


WATCHING AND LIGHTING. 


See ELEcTRIC LIGHTING AND PowER; Gas; Hiauways, STREETS, AND BripcEes; Locau 
GOVERNMENT. 


WATER BAILIFFS. 


See FISHERIES ; WATERS AND WATERCOURSES, 


( 1055 ) 


WATER BOARD. 


See METROPOLIS ; WaTER SUPPLY. 


WATER CLOSETS. 


See Merropotis; Pusiic HeattH anD Local ADMINISTRATION ; WATER SUPPLY. 


WATER RIGHTS. 


See EASEMENTS AND Prorits A PRENDRE; WaTER SUPPLY; WATERS AND WATERCOURSES. 
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WATER SUPPLY. 


PART I. SUPPLY BY LOCAT. AUTHORITIES 
Sect. 1. Duties oF LOCAL AUTIIORITIES 
Sun-sectT. 1. IN GENERAL ‘ 
SuB-sEcT. 2. RURAL DISTRICT Gauncie: 
Secr. 2. PowErs oF LocaAL AUTHORITIES , 
SUB-SECT, 1. CONSTRUCTION AND ACQUISITION OF Wonks 
A. Acquisition of Land and Water Rights . 
Rights of Existing Water Companies 
. Purchase of Waterworks : 
Pres 2. LAYING OF WATER MAINS AND Gian. 
SUB-SECT. 3. NATURE AND PURPOSES OF SUPPLY 
A. Nature 
B. Purposes 
SUB-SECT. 4. EXPENSES OF Were re 
SUB-SECT. 5. WATER RATES AND RENTs. 
Sus-sectT. 6. WELLS, PUMPS, ETC. . 
Sect. 3. POWERS OF PARISH COUNCILS : 
Secr. 4. POWERS AND JDUTIES OF METROPOLITAN Roca: ee 


PART If. GRANT OF SPECIAL STATUTORY POWERS 


PART III. POWERS, DUTIES AND LIABILITIES OF UNDERTAKERS 
Sect. 1. CONSTRUCTION AND MAINTENANCE OF WATERWORKS. 
SUB-SECT. 1. POWERS AND DUTIES OF UNDERTAKERS 
A. In General . : ‘ 
B. Acquisition of Land and Streams : 
(a) In General . 
(6) Compensation 
i. In General : 
ii, Compensation Water 
(, Laying of Pipes . 
(a) In Private Lands 
(b) In Streets 
i. In General. : 
ii. Interference by Other Undertakers . 
iii, Liability for Defects : ‘ 
Sun-sEcT. 2. RIGHTS OF PERSONS INJURIOUSLY AFFECTED 
. In General . : 
. Abstraction of Water ‘ 
. Escape of Water . 
. Pollution of Water 
. Injury to Mines and Minerals 
. Interference with Underground Water 
Sect, 2. SUPPLY OF WATER BY UNDERTAKERS 
SuB-SECT. 1. IN GENERAL 
SuR-sEcT. 2. DOMESTIC SUPPLY 
A. Duty to Supply . : 
B. What is a ‘ Dwelling- House. = 
’ What are ‘“ Domestic Purposes” , 
TD. Other Cases 
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WATER SuPPty. 


SuB-sEcT. 8. PUBLIC PURPOSES 

SuB-sEcT. 4. EXTINCTION OF FIRES 

SuB-sEcT. & FAURE To SUPPLY . 

SUB-SECT. 6. COMMUNICATION OR SERVICE ae 

SUB-SECT. 7. WATER FOR TRADE AND NON-DoMBESTIC Puaeoaues 
SUB-sECT. 8. SUPPLY IN BULK 

SUB-SECT. 9. CHARGES FoR SUPPLY 


A. Water Rates i 
(a) Liability to be Rated 
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(c) Making of Rate 
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SUB-SECT. 2. PROFITS ; 
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PART V. METROPOLITAN WATER SUPPLY 
SEcT. 1. METROPOLITAN WATER BOARD 
SuB-sSECT. 1. FORMATION AND CONSTITUTION 
A. In General . 
B. Transfer of Obligations 
C. Transfer of Employees 
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Water SuPPty. 


Part 1.—Supply by Local Authorities. 


SEcoT. 1.—DUTIES OF LOCAL AUTHORITIES. 
SUB-SECT. 1.—IN GENERAL. 

Duty to provide water supply.|—See Public 
Health Act, 1875 (c. 565), ss. 299-302; Local 
Government Act, 1894 (c. 73), s. 16. 

1. Duty to require supply to be obtained— 
Meaning of house—Partly question of fact.|— 
Whether a lock-up shop is a ‘‘ house”’ within 
Public Health Act, 1875 (c. 55), s. 62, under which 
the local authority may require a supply of water 
to be provided for a house which is without such 
a supply, is to some extent one of fact. 

When. therefore, justices had held that such a 
shop, in which no one was engaged, but the owner, 
except that his daughter, used the attend during 
the dinner hour, was not a ‘‘ house’”’ within the 
sect. :—Held: on a case stated by the justices, 
they must be taken to have decided the question 
as one of fact, & their decision could not therefore 
be reviewed by the ct.—WooTTron v. BISHOP 
(1907), 96 L. T. 705; 71 J. P. 334; 5 L. G. R. 
760, D. C. 

2 








: Lock-up shop.]— WooTrTon vw. 
BisHor, No. 1, ante. 
Notice—-Sufficiency of service.} — In 
proceeding to recover expenses of supplying water 
to a house at the owner’s expense under 11 & 12 
Vict. c. 63, s. 76, it is not necessary to prove 
any special resolution of the local board as a 
condition precedent; & if the notice to do the 
work was addressed to the owner & given to her 
rent collector, or agent, who gave it to the owner, 
who admitted receiving it, this is sufficient evidence 
of due service of the notice.—CABALLERO v. 
LEwIs (1874), 38 J. P. 614. 
; Recovery of expenses—Special resolu- 
tion not condition precedent.]}—CABALLERO v, 
Lewis, No. 8, ante. 

5. What expenses recoverable — 
Works executed under Public Health (Water) Act, 
1878 (c. 25), s. 3.)—(1) By Public ealth Act, 
1875 (c. 55), s. 62, a local authority may, under 
certain conditions, require the owner of a house 
within their district to obtain a supply of water 
to his house, & in default of his compliance may 
themselves do the necessary work & recover the 
expenses from him. By the Public Health (Water) 
Act, 1878 (c. 25), s. 3, a rural sanitary authority 
may, where a house within their district has not 
within a reasonable distance from it a supply 
of water, & they think that such supply can be 
brought within a reasonable distance at a cost not 
exceeding certain specified limits of amount, 
require the owner to provide such supply within 
a reasonable distance of his house, & in default 
of his compliance may themselves execute the 
necessary works, & recover the costs from him :— 
Held: sect. 3 of the later Act did not apply 
to limit the amount of the expenses which the 
local authority might recover against the owner 
in proceedings under s. 62 of the earlier Act. 

(2) Where, under Public Health Act, 1875 (c. 55), 
s. 62, an owner is required by the local authority 
to obtain a water supply from an unreasonable 














distance, the remedy of the owner is by way of 
appeal to the Local Government Board under sect. 
268 of that Act.—West LANCASHIRE RURAL 
Councr v. Oainvy, [1899] 1 Q. B. 877; 68 L. J. 
Q. B. 215; 80 L. T. 162; 63 J. P. 166; 47 W. R. 
363, D. C. 

6. Failure of tenant to execute works— 
Right to charge rates.)|—-SOUTHEND WATERWORKS 
Co. v. Howarp, No. 49, post. 

Ts Effect of Public Health (Water) Act, 
1878 (c. 25), s. 3.|—Public Health (Water) Act, 
1878 (c. 25), s. 3, enables authorities [rural sanitary } 
to cause houses within their districts to be provided 
with a supply of water where there is not an 
available supply within a reasonable distance, & 
does not apply to cases which come within Public 
Health Act, 1875 (c. 75), s. 62. ; 

Resp. was the owner of nine cottages within the 
district of the Watford Rural Sanitary Authority, 
which were supplied with water from a well on the 
premises. This well was reported by the district 
medical officer to the sanitary authority to be 
polluted, & quite unfit for use. The authority 
thereupon served cep with a notice, under 
Public Health Act, 18765 (c. 55), 8. 62, requiring him 
to provide a proper supply of water for the cottages. 
Nothing having been done by resp. to supply the 
water, the sanitary authority laid on a supply of 
water to the cottages from the mains of applts. 
Resp. never in any way acknowledged the right of 
the sanitary authority to lay on the water, & 
refused to pay the water rate. Resp. was also the 
owner of another cottage for which he refused to 
pay the water rate, which purported to be assessed 
on the gross rental, & the amount of which was 
10s., that being the minimum charge which, by 
the terms of their special Act, applts. could make : 
—Held: it was immaterial how the premises had 
been assessed, as applts. had charged the minimum 
charge which, by their special Act, they could 
charge; &also, this being so, there was no dispute 
as to the annual value of the premises which was 
required by Waterworks Clauses Act, 1847 (c. 17), 
8s. 68, to be determined by two justices.—COLNE 
VALLEY WATER Co. v. TREHARNE (1884), 50 I. T. 
617; 48 J. P. 279, D. C. 

8. Owner’s right of appeal.]|—WEstT 
LANCASHIRE RuRAL Councin v. Oarivy, No. 5, 


ante. 
.|—See Public Health Act, 1875 (c. 55), 
s. 62. 


9. Maintenance of fire plugs—Public Health Act, 
1875 (c. 55), s. 66—Liability of local authority— 
Plugs must be fixed at request of local authority. |— 
Waterworks Clauses Act, 1847 (c. 17), & Public 
Tlealth Act, 1875 (c. 55), impose no obligation on 
an urban local authority to bear the expense of 
maintaining in repair the fire plugs in their district 
unless such fire plugs have been fixed by them or 
by some water co. or person at their request.— 
GRAND JUNCTION WATERWORKS Co. v. BRENTFORD 
Locan Boarp, [1894] 2 Q. B. 785; 63 L. J. Q. B. 
717; 711. T. 240; 5095. P.51; 10 T. L. R. 672; 
9 R. 788, C. A. 

















PART I. SECT. 1, SUB-SECT. 1. 

a. Duty to provide water supply.jJ— 
The court had jurisdiction to order 
water to be supplied a& newly 
annexed district by a municipal corpn., 
where the order of the Ontario Ry. & 
Mun. Board, providing for the a xa- 
tion, did not impose any obligations 

« 


(1913), 23 O. 
755; 10 D. 


upon the corpn.--MALONE v. HAMILTON 
W. R. 956; 40. W.N. 
L. BR. 305.—CAN, 

_b. Powers of public utilities commis- 
slon—Whether municipality can be com- 
pelled to provide money 
waterworks,|—A public utilities com- 
mission, elected pursuant to a bye-law 


of a town council passed under Public 
Utilities Act, R O. 1914 (c. 204), 
gs. 34, has, by sect. 35 only the powers, 
authorities, rights & privileges of the 
council as the same are given to the 
council by the Act itself, & are autho- 
rised to exercise those powers & privi- 
leges only if the municipal council 


or scheme of 


Part I.—Suppty By LocaLt AUTHORITIES. 








10. Erection of misleading indication 
plate—Misfeasance.|—By Public Health Act, 1875 
(c. 55), s. 66, every urban authority is required to 
cause fire plugs to be provided & maintained, & 
to “ paint or mark on the buildings & walls within 
the streets, words or marks near to such fire plugs 
to denote the situation thereof.” 

Defts., a local authority, affixed to a wall in a 
street which was not repairable by the inhabitants 
at large a plate intended to indicate the position 
of a fire plug in the water main & marked “ F. P, 
22 ft. 3 in.” ; in fact, a line drawn straight from 
the plate across the street for the required distance 
crossed the water main at the spot 6 feet 10 inches 
away from the place where the fire plug was inserted 
in the main. A fire broke out on pltf.’s premises, 
which were a short distance from the plug; the 
fire brigade were quickly in attendance, but there 
was considerable delay owing to their inability 
to find the exact position of the fire-plug, as a 
result of which delay the fire assumed greater 
dimensions & caused more damage than it would 
otherwise have done :—Held: in putting up an 
indication plate which was in fact misleading, 
defts. were guilty of an act of misfeasance, & not 
of non-feasance only, & they were therefore liable 
to plitfs. for the extra loss caused by the fire as 
damages for breach of their statutory duty.— 
Dawson & Co. v. BINGLEY URBAN Councit, [1911] 
2K. B. 149; 80 L. J. K. B. 842; 104 L. T. 659; 
75 J. P. 289; 27 T. L. R. 308; 55 Sol. Jo. 346 ; 
9L. G. R. 502, C. A. 

Annotations :—Refd. Fraser v. Fear (1912), 107 L. 
McClelland v. Manchester Corpn., [1912] 1 K. 
Phillips »v. Britannia Hygienic Laundry Co., 
K. B. 832. Mentd. Ryall v. Kidwell, {1913] 3 K. 
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. 123. 
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SUB-SECT. 2.—RURAL DISTRICT COUNCILS. 

pe ees Health (Water) Act, 1878 (c. 25), 

ss. 3-7. 
11. Application of Act—Not applicable to cases 
within Public Health Act, 1875 (c. 55), s. 62.]— 
pera VALLEY WATER Co. v. TREHARNE, No. 7, 
ante. 

12. Bringing supply within reasonable dis- 
tance—Not communication of supply to house.]— 
West LANCASHIRE RURAL COUNCIL v. OGILVY, 
No. 5, ante. 





er ne 


SEcT. 2.—POWERS OF LOCAL AUTHORITIES. 
SUB-SECT. 1.—CONSTRUCTION AND ACQUISITION 
OF WORKs. 

A. Acquisition of Land and Watcr Rights. 

See Public Health Act, 1875 (c. 55), ss. 51, 52, 
175, 176. 

18. Preservation of riparian rights—* Injuriously 
affecting ’’—Alteration of flow.|—-Under Public 
Health Act, 1875 (c. 55), s. 51, a local authority 








provides moncy for that purpose. Tho 
commission cannot force the council to 
furnish it with money for a scheme of 
waterworks.—-Re THORBOLD PUBLIC 

CoMMI8SION & 'THORBOLD, 


UTILITIES ing a water sup 
ee D.L. R. 182; 600. L. R. 429. 


no rights in respec 


PART I. SECT, 1, SUB-SECT. 2. 
6. gg far of Public Health Geer 
Acts, 1878 dé 1896.)—Brirr (No. 1 





The powers conferred upon the town 
council of the town of 
. 8., by the Nova Scotia Statute, 59 
Vict. c. 44, for the purpose of obtain- 
ly, gave the town 
to the diversions of 
vatercoure: exces pete ee rages 
rovisions of sect. 4, 0 18 ct, ‘ 
etter arbn. proceedings taken to settle | 23 N. Z. L. R.—N.Z. 
compensation for the injurious affec- 
tion to property resultin 
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have no power, for the purpose of supplying 
water to their district, to alter the flow of water 
in a stream without the consent in writing of the 
riparian proprietors lower down the stream, as 
required by sect. 332 of the Act. 

y so altering the flow of water the local 
authority are, within the meaning of sect. 332, 
‘“‘injurously affecting ’’ the common law right of 
such a riparian proprietor, & they will be restrained 
from so doing without any proof of sensible damage 
caused to him.—RoBERTS v. GWYRFAI DISTRICT 
CouNcrL, [1899] 2 Ch. 608; 68 L. J. Ch. 757; 81 
L. T. 465; 64J.P.52; 48 W.R.51; 16T.L. R. 
2; 44 Sol. Jo. 10, C. A. 
|—See, generally, 
COURSES, 


WATERS & WATER- 





B. Rights of Existing Water Companies, 
See Public Health Act, 1875 (c. 55), s. 52. 
14. Objects of Act.)—NeEwWHAVEN & SEAFORD 
WATER Co, v. NEWHAVEN District J.0cAL BOARD 
(1882), Times, Jan. 21. 





Annotation Apia Cleveland Water Co. v. Redcar L. B., 
{1895] 1 Ch. 168. 
15. |—(1) Public Health Act, 1875 


(c. 55), s. 51, authorising a local authority to 
supply its district with water, must be read in 
connection with sect. 52, with the result, that the 
prohibition contained in the latter sect. is not 
absolute but one of degree, which is not intended 
to apply to a case where the local authority already 
has substantial waterworks so as to prevent it 
from adding to or improving them. The pro- 
vision in sect. 52, requiring notice to be given by 
the local authority before commencing to “ con- 
struct waterworks ’”’ within the limits of supply 
of any watcr co., applies only to ‘‘ new water- 
works ’’ & does not apply to additions or improve- 
ments in existing waterworks. 

(2) [Sect. 52] must be read together with sect. 51, 
& its object is to afford protection to waterwork 
cos. such as pltf. & it may be to benefit the rate- 
yapers (CHITTY, J.).—CLEVELAND WATER Co. v. 

EDCAK LocaL Boarp, [1895] 1 Ch. 168; 64 
L. J. Ch. 64; 59J3.P.7; 483 W.R.90; 11 T.L.4R. 
28; 13 R. 18. 


Annotation :—As to (1) Expld. Huddersficld Corpn. tv. 
Ravensthorpe U. C., [1897] 2 Ch, 121. 


16. Meaning of ‘‘ water company ’’—Corpora- 
tion supplying water for own profit.|—-The comrs. 
of a township entered into an agreement with 
a water co. to take the water supply for the town- 
ship from the co. The undertaking of the co. was 
afterwards transferred to the corpn. of a borough 
by a private Act of Parliament, which confirmed 
& made perpetual the agreement respecting the 
water supply of the township ; &, by subsequent 
private Acts of Parliament, provision was made 
for the application of the profits or revenue obtained 
by the corpn. from supplying the water for the 
benefit of the borough & of the watcr consumers 
therein :—Held: the agreement continued to bind 

















1900, s. 290.}—The joint operation 
of the above Acts is to give to a 
borough council power to take land for 
the purposes of constructing water- 
works but not to take land occupied & 
used by waterworks already con- 
structed. BLUFF HARBOUR BOARD 

ae aah ae ee a CoRPN. (1903), 


orth Sydney, 


the 


RouraL Distrricr Councit v. BIRR construction or operation of the water- ft. Effect of control of waterworks 
URBAN Disrrior Counctt, [1915] 1 | works.— Geary |. Pleas ian 7) gal by corporation committee—Whether lia- 
I. R. 413,—IR. Town (1906), 37 8. CG. . : bilities transferred as well as rights.}— 

CAN. TROCTER v. TORONTO WATERWORKS 


PART I. SECT. 2, SUB-SECT. 1.—A. 


ad. Right to divert watercourse.}-— 
8 


e. Effect of Public Works Act, 1894, 
8s. 11, d&? Municipal Cornorations Act, 


ComMMIAsION (1878), 7 P. R. 316; 
14 Cc. L. J. N. Ss. 168g—CAN. 


Yyvy 2 
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Sect. 2.— Powers of local authorities : Sub-sect. 1, B. 
& C.; sub-sect. 2.] 


the comrs. to take the water supply for the town- 
ship from the corpn., & the comrs. might be re- 
strained by injunction from obtaining the supply 
elsewhere, & also that the corpn. supplied water for 
their own profit, & were a “ water co.” within 
Public Health Act, 1875 (c. 55), s. 52.—WoOLVER- 
ITAMPTON CORPN, v. BILSTON Comrs., [1891] 1 Ch. 
315; 39 W. R. 304; 7 T. L. R. 162; affd., 7 
tT. L. R. 374, C. A. 

17. Meaning of ‘‘ able & willing ’’—Necessity for 
requisite powers & supply of water.|—A water- 
works co. is not within the meaning of Public 
Health Act, 1875 (c. 55), s. 52, able & willing ‘‘ to 
supply water within the district of a local 
authority,” unless it has both the necessary 
powers & the requisite supply of water. Where 
co. R. had the necessary powers but no water, & 
co. S. had the requisite supply of water but no 
powers within the district, & co. R. sold its plant 
to co. S., & certain members of co. S. bought all 
the shares in co. R. with the intention of allowing 
co. 8. to exercise the powers of co. R. :— 
Held: the powers could not be so delegated, & 
that neither co. was ‘“‘ able & willing ’’ within the 
meaning of the Act, & neither was entitled to notice 
under Public Health Act, 1848 (c. 63), 8. 75, or 
Public Health Act, 1875 (c. 55), s. 52.—RICHMOND 
WATERWORKS Co. & SOUTHWARK & VAUXHALL 
WATERWORKS Co. v. RICHMOND (SURREY) VESTRY 
(1876),3 Ch. D. 82; 45L. J. Ch. 441; 341. T. 480. 
Annotation :—Refd. Re Woking U. C. (Basingstoke Canal) 

Act, 1911, [1914] 1 Ch. 300. 

18. ——— Works not complete in every detail.]— 
NEWHAVEN & SEAFORD WATER Co. v. NEWHAVEN 
Districr Local Boarp (1882), Times, Jan. 21. 
Annotation :—Retd. Cleveland Water Co. v. Redcar L. B., 

[1895] 1 Ch. 168. 

19. Company taking steps to supply.|— 
Under pltf. co.’s special Act of 1891, modifying 
Public Health Act, 1875 (c. 55), 5. 52, it was, as 
the ct. construed the provision, unlawful for deft. 
local board to construct waterworks within pltfs.’ 
jimits of supply during four years from the passing 
of the special Act, so long as plifs. were able & 
willing to supply water proper & sufficient. Pltfs. 
made some unsuccessful attempts to find water, 
& before they succeeded in doing so deft. board 
served them, on May 20, 1893, with notice of the 
board’s desire to supply water within their own 
district, & their intention of constructing water- 
works under the provisions of Public Health Act, 
1875 (c. 65). The notice further stated that, if not 
informed within a month of pltfs.’ ability & 
willingness the board would construct works. 
The matter was referred to arbn., but co. becoming 
aware that the board were still forwarding a 
scheme of water supply, moved in an action to 
restrain the board from commencing or threatening 
to construct works & from proceeding to arbn. 
The motion stood over on terms to await the award. 
The arbitrators found that the co. were “ able 
& willing,’ & that the water was proper & 
sufficient :—Held: defts. must pay the costs of 
the action, setting off any costs incurred by defts. 
by reason of pltfs. seeking an injunction to restrain 
the arbn.— Boanor WATER Co. v BoGNnor Loca 
BoarpD (1894), 70 L. T. 402. 

20. Meaning of constructing waterworks— 
Whether confined to new waterworks—Extension 
of existing works.|—CLEVELAND WATER Co. v. 
REDCAR LOCAL BOARD, No. 15, ante. 

1. -——- ——— ~—— Enlargement of district by 
order of county council.|—A local authority with 
an existing sy:tem of waterworks having had an 
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area added to their district by order of a county 
council, proceeded to lay pipes for the supply of 
the added area:—Held: this was a “ con- 
structing’ of waterworks within the meaning of 
Public Health Act, 1875 (c. 55), s. 52, so that 
previous notice thereof should have been given to 
an established water co. whose limits of supply 
included the added area; & such water co. was 
entitled to an injunction.—_HUDDERSFIELD CoRPN. 
v. RAVENSTHORPE URBAN COUNCIL, [1897] 2 Ch. 
121; 66 L. J. Ch. 581; 76L. T. 817; 61 J. P. 
506; 45 W. R. 642; 13 T. L. R. 441; 41 Sol. Jo. 
542, C. A. 


Annotation :—Refd. Brighton Intercepting & Outfall Sewers 
Board v. Hove Corpn. (1904), 68 J. P. 565. 


22. Application of Act—Supply by local authority 
for sewage purposes.|—It is not an infringement of 
the rights of a waterworks co. able & willing to 
supply water for a district, under Public Health 
Act, 1875 (c. 55), ss. 51, 52, for a sanitary authority 
to supply itself with water for its own purposes, 
e.g. to flush its sewers.—WEST SURREY WATER Co. 
v. CHERTSEY UNION, [1894] 3 Ch. 513; 63 L. J. Ch. 
806; 71L. T. 868; 59 J. P. 167; 43 W. R. 63 
10 T. L. R. 581; 88 Sol. Jo. 648; 8 R. 696. 

Sei :—Consd. Southport Corpn. v. A.-G., [1924] A. C. 


23. Supply of township by borough— 
Borough corporation assignees of water company.] 
—WOLVERHAMPTON CORPN. v. BILSTON COMRS., 
No. 16, ante. 

24. Restraint of construction — Arbitration —- 
Questions for arbitrator.|—A local board served a 
waterworks co. with a notice, under Public Health 
Act, 1875 (c. 55), 8. 52, requiring the company to 
supply cach house in their district with water 
suitable & proper for drinking & ordinary domestic 
purposes at the rate of not less than 20 gallons per 
head per day. ‘This not being complied with, the 
board served the co. with notice of the appointment 
of an arbitrator under sects. 179 & 180 of the same 
Act. On the hearing before an umpire the co. 
attempted to limit the scope of the inquiry to 
the liability of the co. to supply 20 gallons per 
head per day, but this was negatived by the 
umpire. A motion was then made to the ct. to 
set aside the umpire’s award :—Held: the extent 
to which the board required the watcr was not one 
of the matters to be settled by arbn., nor was the 
reasonableness of the extent one of the matters to 
be submitted ; but the question which was to be 
submitted was the ability & willingness of the 
co. to supply water which was proper & sufficient 
for all reasonable purposes.—Re YEADON LOCAL 
BoarD & YEADON WATERWORKS Co. (1888), 59 
L. T. 844; 56 T. L. R. 30; revsd. on other grounds 
(1889), 41 Ch. D. 52, C. A. 

Br Nee or ela Knowles v. Bolton Corpn., [1900} 2 
5 


25. Action—Costs.]}—Boa@noR WATER Co. 
v. BoGnor Loca BoarD, No. 19, ante. 


C. Purchase of Waterworks. 

See Public Health Act, 1875 (c. 65), s. 61. 

26. Agreement for purchase—Price—Basis of 
calcuJation.|—A water board was constituted by a 
special Act with the right of supplying water within 
the boundaries of two boroughs & also certain 
districts beyond those boundaries ; provided that 
when so required by the sanitary authority of any 
such outlying district the board should sell to such 
sanitary authority the mains, pipes, & fittings 
belonging to the board within that district “‘ ata 
price to be fixed, in default of agreement, by an 
arbitrator’; & after such sale the board should 
cease to supply water within such district. 
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In an arbn. under this provision between the 
board & an outlying district :—Held: upon the 
true construction of the special Act the word 
" price’? meant price, & not compensation; & 
in fixing the price the basis of calculation should 
be merely the value of the mains, pipes & fittings 
regarded as plant in situ capable of earning a profit, 
& the arbitrator must not include in the price 
compensation to the board for the loss of the right 
to supply water within the outlying district.— 
STOCKTON & MIDDLESBROUGH WATER BOARD v. 
KIRKLEATHAM LocaL Boarp, [1893] A. C. 444; 
63 L. J. Q. B. 56; 69 L. T. 661; 575. P.772; 1R. 
288, H. L.; affg. S. C. sub nom. Re KiRKLEATHAM 
LocaL Boarp & Stockton & MIDDLESBOROUGII 
WATER BOARD, [1893] 1 Q. B. 375, C. A. 
Annotations :—Consd, I?e L. U. C. & London Street Tram 
Co., [1894] 2 Q. B. 189. Refd. Kdinburgh Street Tram. 
Co, v. aoe Corpn., [1894] A. C. 456; He Wol- 
ptanton United U. D. C. & Burslem Corpn. (1907), 72 J. P. 
28; Hamilton Gas Co, v. Hamilton Corpn., [1910] A. C. 
300; Perth Gas Co. v. Perth City Corpn., [1911] A. C. 
506. Mentd. J?e Montgomery ,Jones & Liebenthal (1898), 
78. T. 406 ; Ze Holland 8.S. Co. & Bristol Steam Naviga- 
tion Co. (1906), 95 L. T. 769; Dudley Corpn. v. Dudley, 
Stourbridge & District Electric Traction Co. (1907), 97 
L. T. 556 ; Re Cogstad & Newsum, [1921] 1 K. B. 87. 


27. Loss of right to exercise option.J]— 
An agreement, sanctioned by Act of Parliament, 
was entered into between two water cos., by which 
it was agreed that co. A. should take over the 
works, provide for a mtge. debt, & pay interest 
upon the shares of co. B. This agreement was 
sanctioned by Act of Parliament, & the trans- 
action was carried into effect by an indenture 
of Jan. 1857, which provided that if co. A., or their 
intended assignees, the corpn. or local board of 
health, being desirous of becoming the absolute 
& unrestricted owners of the works of co. B., 
subject only to the mtge. debt, should, ‘ on or 
before any 25th of Dec., after having given to co. 
B. six months previous notice of their desire to 
avail themselves of the option thereby given, pay 
unto co. B.’’ £46,246, the amount of their share 
capital, the party so paying should become 
absolutely entitled to the works. In June, 1870, 
the corpn., who had acquired the interest of co. A., 
gave notice to co. B. of their intention to pay the 
£46,246, on Dec. 25, following, but they were 
unable, from want of funds, to carry out the 
purchase. In June, 1871, they again gave notice 
that they would pay the money on Dec. 25, 1871: 
—Held: the corpn. by giving the first notice, & 
failing to act upon it, had not lost the right given 
to them by the deed of Jan. 1857, of purchasing, 
after six months’ notice, on or before any 25th day 
of Dec.—WARD v. WOLVERHAMPTON WATERWORKS 
Co. (1871), L. R. 13 Eq. 248; 41 L. J. Ch. 308 ; 
25 L. T. 487; 20 W. R. 85. 





SuB-secT. 2.—LAYING OF WATER MAINS AND 
PIPES. 

See Public Health Act, 1875 (c. 55), ss. 16, 32-34, 

, 57; Public Health Act, 1875 (Support of 
Sewers), Amendment Act, 1883 (c. 37). 

28. Meaning of ‘‘ supplying water ’’—-Power to 
supply coupled with taking steps to supply.|/— 
(1) A local authority that has power, & is taking 
steps, to supply water, does ‘‘supply water’”’ 
within Public Health Act, 1875 (c. 55), 8. 64. 

(2) Where a local authority has the consent of 
the local authority of an adjoining district to make 
sewers, or lay down water mains on land in such 
adjoining district, they can only do so subject to 
the provisions of sects, 32, 33, & 34 of Public 
Health Act, 18765 (c. 55), applicable to such work.— 
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JONES v. CONWAY & CoLWYN BAY JOINT WATER 
SuppLy Boarp, (1893] 2 Ch. 603; 62 L. J. Ch. 
767; 69 L. T. 265; 41 W. R. 616; 9T. 1, BR. 469 ; 
37 Sol. Jo. 494, C. A. 

29. Laying water mains through private property 
—Powers as in respect of sewage.|—JONES v. 
Conway & CoLWYN Bay JOINT WATER SUPPLY 
Boarp, No. 28, ante. 

30. If on the report of the surveyor it ap- 
pears necessary—Meaning of necessary.|——By 
Public Health Act, 1875 (c. 55), ss. 16, 54, urban 
local authorities are empowered to carry water 
mains through, across, or under certain roads, 
streets, cellars, & vaults, &, after giving “‘ notice 
to the owner or occupier, if, on the report of the 
surveyor, it appears necessary, into, through or 
under any lands situate within their district.” 
In Dec. 1887, the surveyor of defts., an urban 
local authority, died. On Jan. 11, 1888, defts. by 
resolution appointed P., a civil engineer in their 
employment, ‘‘ surveyor to the board until a 
further permanent surveyor be appointed.’? On 
Mar. 21, 1888, P. reported to defts. that it was 
‘‘ desirable & advisable’ that their water main 
should be carried in a particular direction from 
one point to another, & that it would be 
‘* necessary ”’ to lay it through land belonging to 
pltf., which was within the district. This report 
was signed, ‘‘ Your surveyor, FP.’”’ Four days 
after its date X. was duly appointed surveyor to 
defts., & P., who was a candidate for the office, was 
retained in their service as waterworks engineer. 
The report of Mar. 21, was considered & adopted 
by the board Apr. 11, 1888, & in the following 
month a notice in pursuance thereof was served 
on pitf. that defts. intended to carry their main 
through a part of his lands. Upon motion made 
in an action by pltf. for an injunction to restrain 
defts. from so doing :—Held: (1) the word 
‘necessary’? must be construed as meaning 
‘“* necessary for the efficient discharge of the duty 
in the way most for the benefit of the public ” 
(2) upon the words of sect. 16 of the Act the person 
to determine the necessity was the surveyor; & 
if the ct. found that he had exercised his judgment 
& come to a conclusion in good faith, the ct. ought 
not to interfere, even although other courses were 
shown to be practicable by which the entry on 
private lands might be avoided; (3) ‘‘ the sur- 
veyor ’’ mentioned in sect. 16 must, in the case of 
an urban authority, be the fit & proper person duly 
appointed to be surveyor under sect. 189 of the 
Act, & no other; & DP. was not “ the surveyor ” of 
defts. within the meaning of sects. 16 & 189; 
& as the report on which the proceedings of defts. 
was founded was not the report of ‘‘ the surveyor,” 
pltf. was entitled to an interlocutory injunction.— 
LEWI8 v. WESTON-SUPER-MARE LocaAL BOARD 
(1888), 40 Ch. D. 56; 58 L. J. Ch. 39; 591. T. 
769; 37W.R. 121; 5T.L. R. 1. 


Annotations :-—As to (1) Refd. Stroud v. Wandsworth District 
Board of Works, [1894] 1 Q. B. 64. As to (2) d. Jones 
v. Conway & Colwyn Bay Joint Water Supply Board, 
{1893] 2 Ch. 603; Roberts v. Hopwood, (1925] A. C. 578. 
As to (3) Refd. Robinson v. Sunderlan ard ae {1899] 
; . B. 761; Kendal v. Lewisham B. C. (1903), 67 J. P. 

3 e 








81. ——— Determination of necessity by 
surveyor—When court will interfere with decision 
of surveyor.]|—LEWIS v. WESTON-SUPER-MARE 
J.ocaL Boarp, No. 30, ante. 

32. ——_— ~-— Who Is a surveyor within the 
Act.) — Lewis v. WESTON-SUPER-MARE LOCAL 
BOARD, No. 80, anie. 

33. Outside, district—Necessity for com- 
pliance with Public Health Act, 1875 (c. 55), ss. 32- 
34—Notwithstanding consent of lgcal authority of 
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Sect. 2.—Powers of local authoritics: Sub-sects. 2 
-3,A. &B.3 sub-sect. 4.) 


adjoining district.|—JOoNEs v. CONway & COLWYN 
Bay JOINT WATER SUPPLY BOARD, No. 28, ante. 

84. Laying pipes in private road—Necessity for 
consent of owner—Where local authority have not 
control of streets—Must be absence of general 
contro}.|—(1) Pitf. was the owner of a private 
road in the W. district. Defts. were the urban 
sanitary authority of the district, & had the con- 
trol of the streets generally in that district, & also 
the power of supplying the inhabitants with water. 
Defts. commenced, without pltf.’s consent, to 
break up his private road for the purpose of laying 
down water-mains. Pltf. brought an action for an 
Injunction :—Held: the words ‘“ where the local 
authority have not the control of the streets,”’ in 
Public Health Act, 1875 (c. 55), s. 57, which forbids 
the laying down of pipes in any private road 
without the consent of the owner, were descriptive 
of a local authority who had not the control 
generally of the streets in their district, & had no 
application to defts., & defts. had power under 
sects. 16 & 54 of Public Health Act, 1875 (c. 55), 
to lay down pipes in pltf.’s private road without 
his consent, making him proper compensation 
under sect. 308 of the same Act. 

(2) A private road is a “street ’’ within the 
meaning of sects. 16 & 54 of Public Health Act, 
1875 (c. 55).— Hint vw. WALLASEY LocaL Boarp, 
[1894] 1 Ch. 183; 63 L. J. Ch. 1; 69 L. T. 641; 
42 W. R. 81; 10 T. L. R. 73; 38 Sol. Jo. 56; 7 
R. 51, C. A. 


Beata (7 eta Baird v. Tunbridge Wells Corpn., [1894] 

35. -——- ——— Meaning of street.]— I]m1. v. 
WALLASEY Loc at Boanp, No. 84, ante. 

, —— ——.|—By Gasworks Clauses Act, 
1847 (c. 15), s. 6, a local authority may in effect 
lay down gas pipes in streets, but by sect. 7, if 
in any land not dedicated to public use, only 
subject to the consent of the owners or occupiers 
thereof. Thisin effect is not confined to that which 
Is a street, but extends to all lands not dedicated 
to the public, provided the required consent is 
obtained. A country road with bungalow 
residences abutting thereon, but over which there 
existed no tne right of way, might fairly be said 
to come within the description of “ street ’’? within 
the definition of ‘‘ street ’’ in Gasworks Clauses 
Act, 1847 (ec. 15). 

Therefore, where a local authority with the con- 
sent of the owners laid gas pipes along such a road, 
formerly purely agricultural, it was held that the 
were within their statutory rights, & the same will 
apply to the laying of water pipes by virtue of 
Waterworks Clauses Act, 1847 (c. 17), ss. 28, 29, 
which are in almost identical language as Gas- 
works Clauses Act, 1847 (c. 15), ss. 6, 7. 

Further, also, where the local authority in 
question had under their special Act power, upon 
the application of the owner or occupier of premises 
within their water area abutting on any street 
laid out but not dedicated to public use, to supply 
such premises with water & to lay down pipes for 
furnishing such supply, the physical conditions of 
the land must govern, & it is not necessary when- 
ever an application is made to such local authority 
for a supply of water, on the footing that appct. 
has premises abutting on the street laid out but 
not dedicated to public use, for the local authority 
to go into the title of each appct. to see whether 
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in law he had adequate rights of way over the 
‘* street laid out but not defioated to public use ”’ 
as & means of access to his house. 

Therefore such a road as mentioned above may 
be a street laid out though not dedicated to the 
public within the sect. ; & the corpn. having com- 
plied with the terms thereof, the sect. applies.— 
DaviEs v. RIPON Corpn., [1928] Ch. 884; 97 
L. J. Ch. 479; 139 L. T. 686; 92 J. P. 153; 26 
L. G. R. 630. 

Repairing pipes—Liability for breaking up high- 
ways without authority.|.—See Highways, Vol. 
XXVI., pp. 440, 441, No. 1573. 

Powers of undertakers under Waterworks 
Clauses Act, 1847.]—Sce Part III., Sect. 1, sub- 
sect. 1, C., post. 


SUB-SECT. 3.—NATURE AND PURPOSES OF SUPPLY. 
A. Nature. 
Sce Public Health Act, 1875 (c. 55), 8. 65. 
Purity—Water pure & wholesome in mains— 
oe in consumer’s pipes.|—Sec No. 146, 
post. 





Pollution by sewage—Liability of local 
authority.|—See Sewers & Drains, Vol. XLI., 
p. 25, No. 197. 


B. Purposes. 
See Public Health Act, 1875 (c. 55), ss. 57, G1, 
B65 


oO. 

37. Domestic purposes—& supply of farm build- 
ings—Effect of alteration of user.|—In 1905 ven 
as the local water authority, covenanted fo1 
valuable consideration with the owner of a farm 
called C. farm in their district to lay a pipe to the 
farmhouse & to erect a standpipe at the farm 
buildings & to supply a reasonable quantity of 
water to the farmhouse & buildings free of charge. 
In 1911 deft. having become the owner, altered & 
enlarged the farmhouse into a residental mansion 
with a garage for motor cars at the farm buildings, 
& claimed under the covenant to have a frec 
supply of water to the house & the farm buildings, 
& to use the water from the standpipe to wash his 
motor cars. It was conceded that the covenant 
ran With the land :—Held: (1) the covenant was 
to supply a farmhouse, & the C. Farm having 
ceased to be a farmhouse, the covenant as to the 
farmhouse was discharged ; (2) the covenant was 
severable, & was not discharged as to the farm 
buildings which were substantially unaltered ; 
(3) the owner was not entitled to use the water 
free of charge for his building operations at the 
farmhouse, nor for washing his motor cars at the 
farm buildings—HADHAM RuRAL COUNCIL v. 
CRALLAN, [1914] 2 Ch. 188; 83 L. J. Ch. 717; 111 
L. T. 154; 78 J. P. 361; 30 T. L. R. 514; 58 
Sol. Jo. 685 ; 12 L. G. R. 707. 
senieoe j—4s to (1) Refd. Harper v. Hedges, {1923} 2 


What are.|—See Part III., Sect. 2, sub- 
sect. 2, C., post. 

88. Supply to adjoining district—Effect of limited 
sanction.|—(1) Under Public Health Act, 1875 
(c. 55), s. 61, the Local Govt. Board has power to 
give a limited sanction, i.e., a sanction of a supply 
to a specified part of the district of the adjoining 
local authority, &, after such a limited sanction 
has been given, a contract for a supply of water 
to a larger area of the district requires a fresh 








: PART I, SECT. 2, SUB-SECT. 3.—B. 
g. Supply to Agee § a eel as part of trading community.J—SETON v. LINLITHGOW BURGH Comns, (1900), 2 F. (Ct. of 
. 71 > ° 7. SCOT, 


Sess.) 907; 37 Sce.a. ; 88.L. T 
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sanction of the Local Govt. Board, & will be 
invalid if that fresh sanction is not obtained. 

(2) Public Health Act 1875 (c. 55), 8. 174 (2), 
provides that every contract made by an urban 
authority whereof the value or amount exceeds 
£50 ‘‘ shall specify some pecuniary penalty to be 
paid in case the terms of the contract are not duly 
performed ” :—Held: this provision is directory 
only, not imperative, so that the omission to 
specify a penalty does not render such a contract 
invalid.—SooTHILL Upper Ursan Covuncin v. 
WAKEFIELD RURAL COUNCIL, [1905] 2 Ch. 516; 
74 L. J. Ch. 703; 93. T. 711; 6995. P. 447; 21 
T. L. R. 766; 3 L. G. R. 1208, C. A. 

39. ——— Whether pecuniary penalty must be 
specified.|—-Soornitn Upper UrBaNn CoUNCIL ». 
WAKEFIELD RuRAL Councin, No. 38, ante. 

40. —— Effect of enlargement of district.|— 
Whero an agreement was entered into by the 
borough of Tynemouth to supply water to the 
Newbiggin-by-the-Sea urban district council, & 
the area of that council was subsequently enlarged 
to include two fresh parishes, an injunction was 
granted to the borough of Tynemouth restraining 
the district council from using or supplying for 
use, at any placo not within the limits of the 
district of the Newbiggin-by-the-Sea urban district 
council, as constituted at the date of the agreement, 
any water taken by or supplied to deft. council 
from or by pltfs. under the agreement, or otherwise 
drawn from pltfs.’ gravitation main.—TYNE- 
MOUTH CORPN. v. NEWBIGGIN-BY-THE-SEA URBAN 
age CouncitL (1915), 80J.P.195; 14L.G.R. 


Sup-sEcT. 4.—EXpENSES OF WATER SUPPLY. 

41. What expenses chargeable to rates—Expenses 
of Parliamentary bill.|—By a local Act of Parlia- 
ment comrs. were appointed to construct such 
reservoirs & other works as might be necessary for 
supplying a town with water, & to do all things 
necessary for that purpose; & they were autho- 
rised to levy rates for the purposes of that Act. 
The supply of water was found insufficient, & the 
comrs,. were desirous of bringing water from other 
places, so as effectually to carry out the objects 
of the Act :—Held: they were not authorised in 
applying any of the moneys received from such 
rates in payment of the expenses of making 
application to Parliament for another Act to extend 
their powers, & an injunction was granted to 
restrain them from so doing.—A.-Q. v. ANDREWS 
(1850), 2 Mac. & G. 225; 2 H. & Tw. 481; 20 
LL. J. Ch. 467; 15 L. T. O. S. 322; 14 Jur. 905 ; 
AT E.R. 1751. 


Annotutions :—Apld. A.-G. v. West Hartlepool Improvement 
Comrs. (1870), L. R. 10 Eq. 152; Cleverton v. St. Ger- 
main’s Union R. 8S. A. ( or he Ae EB Refd. 

) A.-G. v. Plymouth 

Corpn. (1853), 1 W. KR. 445; A.-G. v. Wigan Corpn., (1 B58)" 

ae 268; Bateman v. Ashton-under-Lync Corpn. (1858), 

3H. & N. 323. 


42. ——.]—By 5 Geo. 4, c. 49, the corpn. 
of Plymouth were empowered to make certain 
waterworks, & were required to supply a certain 
daily quantity of pure, wholesome, fresh water 
for the use of her Majesty’s naval establishments, 
in consideration whereof they were to be entitled 
to an annuity. In the course of the present 
session, they failed in an application for an Act to 
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extend their powers. They were restrained from 
applying any part of the borough fund in paying 
the expenses of the application to Parliament.— 
A.-G. v. PLyMOUTH CORPN. (1853), 1 W. R. 446. 


43. J—A rural sanitary authorit 
has no power to charge the rates with the expenses 
of qcuionns a Bill in Parliament. 

Yural sanitary authority being unable to 
acquire by purchase land & water rights necessary 
for the purpose of procuring a water supply for 
their district, which it was the duty of the autho- 
rity to do under Public Health Acts, instructed 
their solr. to promote a bill in Parliament for the 
purpose of obtaining powers to purchase the land 
& water rights compulsorily :—Held: the rural 
acne | authority had no power to promote 
such a bill, & therefore their solr. could not recover 
his costs from them.—CLEVERTON v. ST. GERMAIN’S 
UNION RURAL SANITARY AUTHORITY (1886), 56 
L. J. Q. B. 833; 37. L. RB. 438. 

44. Expenses of opposing Parliamentary 
bill.|—Where a bill had been presented to Parlia- 
ment containing powers for the construction of 
waterworks, & for the doing of acts which, if done, 
would interfere with the stream of a river passing 
through a particular borough town, so as to prevent 
the efficient action of the stream in removing the 
sewage of the town, & thus indirectly affect the 
value of the rateable houses in the borough, the 
tolls of the market, & the other property forming 
the borough fund, & the corpn. had applied part of 
the surplus of the epee fund in a partially 
success{ul opposition to the passing of the bill, 
it was decided by one of the Vice Chancellors, 
that under the Municipal Corporations Act, the 
corpn., whether they had any surplus borough 
fund or not, were justified in applying their funds 
in opposing such a bill: & upon appeal it was held, 
that the payment of such expenses out of such a 
fund was not so clearly contrary to the spirit of 
sects. 90, 92 of that Act, which provides for the 
application of the surplus of the borough fund, as 
to warrant the ct. in granting an interlocutory 
injunction to restrain such application.—A.-G. v. 
WiGAn Coren. (1854), 5 De G. M. & G. 523 2 
Eq. Rep. 224; 23 L. J. Ch. 429 ; 23 L. T. 0.8. 43 ; 
18 J. P.245; 18 Jur. 200; 2 W. RR. 308; 43 E.R. 
789, L. JJ. 

Annotations :—Expld. & Distd. 2. v. SheMicld Corpn. (1871), 
L. R.6 9; B. 652. _ Consd, A.-(. v. Brecon Corpn. (1878), 
10 Ch. D. 204. Refd. Bateman v. Ashton-under-Lyne 
Corpn. (1858), 3 H. & N. 323; Ollerenshow v. Harrop 
(1871), 9 Ch. App. 480; Cleverton v. St. Germain’s Union 
RS. A. (1886), 56. J. Q. B. 83; R. tv. Brighton Corpn., 
Er p. Shoosmith (1906), 4 L. G. &R. 1104. 

45. -|—In the municipal borough of 8. 
was a waterworks co., incorporated by Act of 
Parliament, which supplied the greater part of 
the borough with water. By this Act, the co., 
after a certain time, on the requisition of the town 
council, were bound to give a constant supply of 
water, & they were empowered to make regulations 
to be observed by the consumers, subject to the 
approval of two justices, any person aggrieved 
having the right to oppose the regulations before 
the justices. The town council having required 
the co. to give a constant supply, the co. proposed 
certain regulations, which were opposed before the 
justices by the corporation on the ground that they 
imposed too onerous conditions on the consumers ; 
& the justices modified the regulations accordingly. 
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The co. also promoted a bill in parliament to 
obtain further time for the constant supply, which 
the corpn. opposed; & it was ultimate y with- 
drawn. The town council made two orders for 
the payment out of the borough fund of the 
expenses of the opposition before the justices & in 
parliament respectively, which were paid, not- 
withstanding objection that the orders were 
ultra vires. There was no surplus from property 
of the corporation, & borough rates were made. 
On a rule for a certiorari, under 7 Will. 4 & 1 Vict. 
c. 78, 8. 44, to bring up these orders for the purpose 
of quashing them :—Held:; assuming the objects 
for which the expenses were incurred to be for the 
public benefit of the inhabitants of the borough, 
yet they were not within 5 & 6 Will. 4, c. 76, s. 92, 
as ‘‘ expenses necessarily incurred in carrying into 
effect the provisions of the Act’; & they could not 
come within the clause which enabled the town 
council to apply the funds ‘‘ for the public benefit 
of the inhabitants of the borough,’’ as there was 
no surplus. 

I cannot help thinking that the corpn. acted with 
perfect bona fides in the opposition to the bill, & 
in the proposal to bring in a bill of their own to meet 
that, & also in opposing the rules & regulations pro- 
posed by the water co., in the genuine belief that 
they were acting for the benefit of the inhabitants ; 
&, as I understand, the result shows that they were 
so acting. Therefore, if they had any funds appli- 
cable, to such a purpose, I should have thought 
this was a very proper application of them. But 
I have no doubt at all, in a case like this, where the 
corpn. had no property & no surplus, where they 
had to make a borough rate in order to levy the 
funds necessary to carry into effect the provisions 
of the Municipal Corporations Act, that they could 
not charge these expenses to the corpn. fund 
(LUSH, J.).—R. v. SHEFFIELD CORPN. (1871), 
L. R. 6 Q. B. 652; 40 L. J. Q. B. 247; 36 J. P. 
373 sub nom. ROBERTS v. SHEFFIELD CORPN., 24 
L. T. 6503 363. P. 229; 19 W. RR. 1159. 
Annotations :-—Distd. A.-G. v. Brecon Corpn. (1878), 10Ch. D. 


201. Consd. Ward v. Sheftield cont: (1887), 19 Q. B. D. 
22; A.-G. v. Swansea Corpn., [1898] 1 Ch. 602; A.-G. v. 
Tynemouth Corpn., [1898] 1 Q. B. 604. Refd. R. v. 


Liverpool Corpn. (1872), 41 L. J. Q. B. 175; IR. v. Norwich 
Corpn. (1882), 30 W, It. 752 


Costs in relation to Parliamentary Bills .]— 
See LOCAL GOVERNMENT, Vol. XXXIIIL., pp. 82, 
83, Nos. 530-533. 

46. Special expenses—What are—Cost of supply 
to contributory place.|—IIORN v. SLEAFORD RURAL 
Districr Council, No. 48, post. 
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1. Rates payable by persons not abuiting 
on mains -Riught to compel user of 


fied ” in the 
appoal, is not a 


notice 
rovision as to form 
only, but is of substance, & no ground 


SUPPLY. 


a ]—See Public Health Act, 1875 (c. 55), 
8. 229. 

Contribution by limited owner.|—See District 
Councils (Water Supply Facilities) Act, 1897 (c. 44). 


Sus-sectT. 5.—WaATER RATES AND RENTS. 


See Public Health Act, 1875 (c. 55), ss. 56-60 ; 
Public Health (Water) Act, 1878 (c. 25), ss. 9, 10. 


47. Amount of charge—Sufficient to maintain 
waterworks.|—Where land is used for a public 
urpose, & the occupiers thereof are prevented 
cs statute from deriving the full pecuniary benefit 
which it is capable of producing, the land is to be 
rated to the poor with reference to the amount of 
profit actually made, & not with reference to the 
amount which might be earned by the occupiers 
if they were not subject to restrictions. The 
Local Board of Health for W. erected & occupied 
works for the purpose of supplying the inhabitants 
thereof with water. The works were situate within 
the parish of C. In order to benefit the inhabi- 
tants of W. the local board made the scale of 
charges so low, as to leave a profit far less than 
would have accrued to a co. carrying on the works 
as a commercial undertaking. In adopting the 
scale of charges above mentioned, the local board 
intended to carry out those provisions of Public 
Health Act, 1848 (c. 63), the object of which was to 
insure a supply of water at a low price for sanitary 
purposes. ‘The assessment committee of the D. 
union, within which the parish of C. was situate, 
by a valuation list assessed the local board at a 
rateable value of £1,400, based upon the amount 
which might have been earned by a trading co. 
carrying on the waterworks for their own benefit ; 
the local board claimed to be assessed at a rateable 
value of £540, based upon the profit actually earned 
by them :—Held: the assessment of £1,400 was 
wrong, & the local board were liable to be assessed 
at £540 only ; for, under the provisions of Public 
Health Act, 1848 (c. 63), they could not make 
rates of an amount more than sufficient to enable 
them to maintain the waterworks, & they could 
be lawfully assessed only with reference to profit 
actually earned.—WORCESTER ('ORPN. v. DROIT- 


_ Wictt ASSESSMENT COMMITTEE (1876), 2 Ex. D. 


4Q ; 46 lL. Js M. Cc, 241 ; 36 ls. db 186 3 41 J. YP, 

355; 25 W. R. 336, C. A. 

Annotations :—~Consd. Horn v. Sleaford R. D. C., [1898] 2 
Q. B. 358 ; Kingston Union v. Metropolitan Water Board, 
[1926) A.C. 331. Refd. Chorlton-upon-Medlock Overseers 
v. Chorlton Union & Ardwick Overscers (1882), 61 L. J. 
Q. B. 458; West Bromwich School Board v. West Brom- 
wich Overseers (1884), 13 Q. B. D. 929. Mentd. Mersey 


53 I. lL. T. 207.—IR. 
. Agreement with consumer for fixed 





of intention to 


water.) ~SiMPKIN & MAY v. ENGLEHART 
CORPN. (1919), 45 O. lL. KR. 275; 48 
D.L. R. 230; 160. W. N. 45.—CAN. 


m. What watcr rate may include.|— 
A water rate imposed, under Public 
Health (Ireland) Act, 1878 (c. 52), 8. 
66, on voluntary consumers of water, 
being in fact the price of the water 
supphed, necessarily has relation to tho 
cost of production as well as of main- 
tenance of the water supply. A water 
rate struck & assessed under this 
Bect. can include a reasonable amount 
for discharge of capital expenses of 
const ruction.—HANLY v. SLIGO RURAL 
qe Bice CoUNCIL, [1918] 21. lt. 280.— 


n. Duty to state & specify grounds 
Sor appeal against rate.J—Public Health 
(Ireland) Act, 1878 (c. 52), 8. 269 
requiring the grounds of an appeal 
against a rate to bo ‘stated & speci- 


is open on appeal unless it is stated in 
clear & unambiguous language in the 
notice, & in such a way that resp. can 
be made aware of the points upon 
which the rate is impeached.—HANLY 
vy. Surigao RURAL DistRicT CoUNCIL, 
{1918) 21. Rh. 587.—IR. 

0. Authorily of sanitary authority— 
To fix rate on poor law valuation of 
premises.|—A sanitary authority under 
Public Health (Ireland) Act, 1878 (41 
& 42 Vict. c. 52), Papel go ace to fix a 
water rate assessed on the poor law 
valuation of the premises of all persons 
using water supplied by the council 
for non-domestic purposes, in addition 
to the ordinary water rate payable for 
water for domestic purposes :—Held : 
the sanitary authority had no power 
to flix such rate; & water for non- 
domestic purposes can only be charged 
for by contract.—BALLINA URBAN 
DISTRICT COUNCIL v. FARMER (1919), 


price.}—Where a borough council, in 
the absence of a bye-law fixing a rato 
for an extraordinary supply, agrees 
with a resident in tho borough to 
supply him with water as a motive 
power at a fixed pricc, & does so for a 
number of years, it cannot, after a year 
has commenced, by resolution raise the 
price for that year without the consent 
of the consumer, & then sue him in 
contract for the higher price.—-N ASEBY 
Borouuh v. Law (1894), 13 N.Z. L. RR. 


257.—N.Z. 

q: Charges by bye-law inetead of 
water rate.}—A municipal council may, 
even as regards the ordinary water- 
supply, elect to make charges by bye- 
law for the water consumed, instead of 
striking a water rate.—NELSON CORPN. 
v. NELSON COLLEGE (1896), 14 N. Z. 
L. R. 607.—N.Z 


yr. Liability of person or compan 
statutorily exempted from municipa 
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Docks & Harbour Board v. Lucas (1881), 1 Tax Cas, 385 ; 

Peterborough Corpn. ». Wilsthorpe Parish & Stamford 

Union Assmt. Com. (1883), 53 L. J. M. ©. 33; Merse 

Docks & Harbour Board v. Lianellian Overseers (1884), 

14 Q. B. D, 770. 

48. ——— Supply to contributory area—Discretion 
of council.|—A rural district council provided a 
water supply to part of a contributory place. On 
the petition of certain ratepayers under Public 
Health (Water) Act, 1878 (c. 25), s. 10, the council 
imposed water rates & water rents upon those liable 
to such rates & rents under sect. 9 of that Act. 
These rates & rents, however, were limited to the 
extent of providing for the cost of maintaining 
the supply, not of providing for the repayment of 
the capital expenditure upon the construction of 
the works :—Held: the council had a discretion 
to fix the water rates & water rents as they pleased. 
‘he whole cost of providing & maintaining the 
water supply, whether the supply extended to the 
whole or only part of the contributory place, was a 
special expense within sect. 229 of Public Health 
Act 1875 (c. 55), & as such charged on the whole 
contributory district, & the actual consumers were 
liable only for such part of such expense as the 
council thought just.—IHIorN v. SLEAFORD RURAL 
DIstTRicr COUNCIL, [1898] 2 Q. B. 358; 67 L. J. 
Q. B. 724; 78 L. T. 722; 62 J.P. 502; 46 W.R. 
555, D.C. 

49. Enforcement of payment—Notice requiring 
supply to be obtained— Whether execution of works 
condition precedent to recovery.|—A local autho- 
rity caused a supply of water to be brought in 
main water pipes along the street in which a house 
was situate, & gave notice to the owner of the 
house, under Public Health Act, 1875 (c. 55), s. 62, 
to obtain a proper supply & do all such works as 
might be necessary for that purpose. That notice 
was not complied with, & the local authority did 
not exercise the power given to them by that sect. 
of executing the works necessary to connect the 
house with the main. In an action by the water 
co. for water rates :—Held: deft. was liable, & it 
was not a condition precedent to such liability that 
the works necessary to bring the water into the 
house should have been execcuted.—SouTHEND 
WATERWORKS Co. v. HOWARD (1884), 13 Q. B. D. 
215; 5381. J. Q. B. 354; 382 W. R. 923; sub nom. 
SOUTHEND WATERWORKS Co. v. LLAVARD, 48 J. P. 
oe D.C. 





: ~--—— Meaning of house—Question of 
fact.)|—Woorron v. Bistor, No. 1, ante. 
Summary proceedings—Appeal by case 
Stated..—NEWINGTON v. SOUTH EASTERN Ry. Co. 
(1878), 42 J. P. Jo. 420, D.C. 

5 Limitation of tlme.|—By virtue 
of certain provisions of Waterworks Clauses Act, 
1847 (c. 17), incorporated in the Public Health 
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exceeding £20, made by an urban authority for 
water supplied to prenmtises within their district, 
may be enforced by summary proceedings before 
justices ; & by s. 11 of Summary Jurisdiction Act, 
1848 (c. 43), where no time for making a complaint 
or laying an information is specially limited in the 
Act or Acts relating to each particular case, ‘‘ such 
complaint shall be made & such information shall 
be laid within six calendar months from the time 
when the matter of such complaint or information 
respectively arose.”’ By s. 256 of Public Health 
Act, 1875 (c. 55), “if any person assessed to any 
rate made under this Act by any urban authority 
fails to pay the same when due & for the space of 
fourteen days after the same has been lawfully 
demanded in writing,’? he may be summoned to 
appear before a ct. of summary jurisdiction, who 
may make an order for tor leans against him. 

Applts. having failed to pay within fourteen 
days after demand in writing a sum claimed by an 
urban ceed as the amount duc for a water rate, 
the urban authority, within six calendar months 
after the expiration of the fourteen days, made a 
complaint & took out a summons under sect. 256 
to enforce payment :—Held: (1) the water rate 
was a “ rate made under this Act ’’ within Public 
Health Act, 1876 (c. 55), 8. 256; (2) the matter of 
the complaint arose when applts. failed to pay 
the amount claimed within fourteen days from 
the demand, & therefore the complaint was made 
within the time limited by Summary Jurisdiction 
Act, 1848 (c. 43), s. 11.—ExuiioTr v. RussELu, 
[1902] 2 K. B. 748; 721.7. K. B. 15; 88 L. T. 
er 67 J. Pp. 158; 51 W. R. 269; 19 T. L. R. 5, 

panes chargeable to rates.|—Sce Nos. 41-45, 
ante. 


SUB-SECT. 6.—WELLS, PUMPS, ETC. 

See Public Health Act, 1875 (c. 55), 8. 64. 

53. What amounts to public well—User by 
public.|-WiTrnFY v. WYCOMBE UNION RURAT, 
SANITARY AUTHORITY (1876), 40 J. P. Jo. 149, 
dC, 

54, Gratultously.|—What is the 
meaning of a public well except a well that is used 
by the public & used gratuitously by the public 
(LORD O’HAGAN).—SMITHU v. ARCHIBALD (1880), 
5 App. Cas. 489, H. L. 

Annotations :—Apld. A.-G. v. Toukin (1901), 18 T. L. R. 29. 
Refd. Knuckey rv. Kedruth f. C. (1904), 73 L. J. K. B. 265, 
55. ——~ ——.|—A.-G. v. TONKIN (1901), 

18 T. 1. R. 29. 








oo, 


- —— For prescriptive period.|— 
A trough or cistern recciving the overflow from a 
spring at some distance had been used by the 


Act, 1875 (c. 55), payment of a rate or charge not 





or local taration to water rate.}— 
In an action to recover water ratcs 
imposed by plitf. co. upon doft., who 
13 exompt from municipal or local 
taxation under an Act of the Legis- 
laturo :—Held: water rates were a 
municipal or local tax & deft. was not 
liable therefor. HARBOR GRACE 
WATER Oo. v. Rem (1901), 8 Nfid. L. R. 
428.—NFLD. 





t. -}—In an action taken by 
the St. John’s Municipal Council to 
recover water rates from deft. co. as 
the owner of the dock in St. John’s :— 
TITetd : water rates were included under 
the term ** municipal or local taxation ” 
tn the Act by which defts. wore tncorpo- 
rated, & the Act exempted defts. there- 
from.—-SHEA v. REID NEWFOUNDLAND 
Co. (1902), 8 Nfld. L. Rn. 579.—NFLD. 

a. Method of charging ralc-——Agree- 
ment to supply manufacturers with 





a oo 





surplus water for aon-domeshe pure 
poses.)-——-A Jocal anthority entered mto 
un agreement with the manufacturers 
in a district to supply them with 
surplus water for non-domestic pur- 

oses at a meter rate. In a question 
yotween the local authority & a firm of 
manufacturers, who were both owners 
& occupicrs of their premises :—Held : 
under Public Health (Scotland) Act, 
1897, 8s. 126, the local authority weie 
not entitled to charge the firm with the 
owners’ proportion of the water assess- 
ment in addition to charging then at 
the meter rate for the watcr supplied.— 
AYRSHIRE COUNTY COUNCIL v. KNOX 
Seon J.), Lrp., (1918) 8. 0. 405.— 





b. J—In a quostion between 
the local authority & a person who was 
both the owner & the occupier of o 
farin, which had been supplicd with 


public gratuitously for watering cattle, & for the 


ee pe er ee 


water for non-domestic purposes :—- 
Held: tho local authority were entitled 
to charge the person so supplied, in his 
capacity as owner, with a sum cquiva- 
leut to the amount of the owner’s share 
of the water assessment, in addition 
to a meter rate for the water actually 
supplied charged on him as occupter.-— 
DICKSON v. LANARKSHIRE UPrER WARD 
DiatrRict COMMITTER, [1916] 8S. C. 
040; 53 Sc. L. R. 710.—SCOT. 
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co. Whether right erisis in public to 
tthe water by prescription—Icffect of 
Public Health (Ireland) Act, 1878.J— 
DUNGARVON GUARDIANS v. MANSFIELD, 
{1897j 11. R. 420.—IR, 

d. rh tig of public authority to re- 
pair well on private property.)—SMITH 
v. ARCHIBALD (1880), 5 App. Cas. 489, 
—SCOT. e 
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supply of water for domestic purposes, for a period 
of over fifty years. Deft. erected a gate to prevent 
the access of cattle to the trough, & let a pipe into 
the bottom of the trough leading into his own 
house, where it terminated in a stopcock, & by 
means of this pipe & stopcock he could draw off as 
much water as he pleased :—Held: the trough or 
cistern was a public well or work used for the 
gratuitous supply of water to the inhabitants of the 
district of the local authority in which it was 
situate, & it was vested in & was under the control 
of the local authority by force of Public Health 
Act, 1875 (c. 55), s. 64, & the local authority might 
maintain an action in their own name in the county 
court against deft. for damages for the interference 
with the trough by the insertion of the pipe in the 
bottom of it— HomMrinrta Locart BoaRp v. SHORE 
(1895), 59 J. P. 844, 

57. Effect of vesting in local authority—Duty to 
repair.|— WITNEY v. WYCOMBE UNION RURAL SANI- 
TARY AUTHORITY (1876), 40 J. P. Jo. 149, D. C. 

58. ——— Whether authority entitled to enter on 
private land—To maintain supply.]|—EpWaARvps v. 
JOLLIFFE, [1877] W. N. 120. 

59. ——— Right of action for interference with 
supply.|—TloLMFIRTH BoarpD v. SHORE, 
No. 586, ante. 


Local 


WATER SuPPLy. 


60. ——— No right to pant licence to abstract 
water—For purpose of sa 5a ee local authority, in 
whom a public well is vested by Public Health Act, 
1875 (c. 55), s. 64, has no power to grant a licence 
to abstract water from the well for the purpose of 
bottling & selling, so as to sensibly diminish the 
supply of water to riparian proprietors along a 
stream which is fed by the well.—MostTyYn v. 
ATHERTON, [1899] 2 Ch. 860; 68 L. J. Ch. 629; 
81 L. T. 856; 48 W. R. 168. 


Annotation :-—~Refd. Portsmouth Borough Waterworks Co. 
v. L. B. & 8. C. Ry. (1909), 74 J. P. 61, 


SictT. 3.—POWERS OF PARISH COUNCILS. 

Utilisation of hint aa Local Government 
Act, 1894 (c. 78), s. 8 (1). 

Acquisition of land for purpose of water supply.] 
—See Local Government Act, 1894 (c. 73), ag. 9, 15. 

Enforcement of right of inhabitants to use well 
or spring—Right of parish council to sue in own 
name.|—See LocaL GOVERNMENT, Vol. XXXIII., 
p. 84, No. 182. 


Srcr. 4..—POWERS AND DUTIES OF METRO- 
POLITAN LOCAL AUTHORITIES. 
Sce Part V., Sect. 5, post. 


Part Il-—Grant of Special Statutory Powers. 


Construction & maintenance under Waterworks Clauses Act, 1847 (c. 17).]—See Part III., post. 
Supply by undertakers.|——See Part I11., Sect. 2, post. 


Metropolitan water supply.]|—-Scee Part V., post. 


Part II1——Powers, Duties and Liabilities of Undertakers. 


SECT. 1.—CONSTRUCTION AND MAINTENANCE 
OF WATERWORKS. 
SuB-SECT. 1—POWERS AND DUTIES OF 
UNDERTAKERS. 
A. In General. 

See Waterworks Clauses Act, 
gs, 6-34. 

61. Application of Waterworks Clauses Act, 
1847 (c. 17)—Depends on incorporation in special 
Act.|—(1) Waterworks Clauses Act, 1847 (c. 17), 
8s. 12, enacts that subject to the provisions & 
restrictions of the principal & special Acts, the 
undertakers may sink wells or shafts, & make, 
maintain, etc., such reservoirs, waterworks, etc., 
& other works, & erect such buildings upon the 
lands & streams authorised to be taken by them 
as they shall deem necessary for the purposes of 
their undertaking, & that they may take such 
waters as they may find in & under or on the lands 
to be taken for constructing the works. 

A special Act authorised a co. to make the works 
thereinafter described in the line & situation, & 
on the levels & upon the lands defined by the plans 
& sections & book of reference, & to enter upon, 
take, purchase & use such of the lands, streams & 
waters mentioned in the plans & book of reference 
us they might deem necessary for all or any of 


1847 (c. 17), 


those purposes, & by a subsequent sect. they were 

empowered to make an aqueduct, constructed in 

tunnel or otherwise, as shown on the plans com- 
mencing, etc. On the plans & sections a field was 
exhibited as passed through by a tunnel, & in the 

Parliamentary notice served upon the landowner 

the mode in which the fleld would be affected was 

said to be by a tunnel :—Held: the co. were not 
entitled to sink wells or erect pumps on the land, 

or to deal with it otherwise than by driving a 

tunnel through it. 

(2) Semble: Waterworks Clauses Act, 1847 
(c. 17), s. 12, applies only where the undertakers 
are by the special Act authorised to construct 
waterworks, eo nomine.—SIMPSON wv. SovuTH 
STAFFORDSHIRE WATERWORKS Co. (1865), 4 
De G. J. & Sm. 879; 6 New Rep. 184, 279; 34 
IL. J. Ch. 880; 12 L. T. 360; 11 Jur. N.S. 453 ; 
13 W. R. 729; 46 E. R. 1082, lu. C. 

Annotations :-—As to (1) Refd. Re Huddersfield Corpn. & 
Jacomb (1874), L. R.17 Eq. 476. As to (2) Refd. Morris v. 
Tottenham & Forest Gate Ry., [1892] 2 Ch. 47. 

62. .|—(1) The owners & occupiers 
of certain workhouses within the limits defined by 
sect. 68 of the co.’s special Act claimed the right 
to a supply of water to their workhouses for 
domestic purposes at the rents prescribed in that 
sect. :—Held : upon the construction of sect. 68 
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of the special Act, in conjunction with Waterworks 
Clauses Act, 1847 (c. 17), 8. 53, the right to demand 
a supply of water for domestic purposes was limited 
to private dwelling-houses, & the claim failed. 

(2) The object of Waterworks Clauses Act, 
1847 (c. 17), sometimes referred to as the general 
Act, was, as appears from the preamble, to avoid 
the necessity of repeating in Acts of Parliament 
which authorise the construction of waterworks for 
supplying towns with water, sometimes referred 
to as special Acts, certain provisions usually 
inserted in such Acts & to insure greater uniformity 
in the provisions themselves. The general Act 
has no application unless & until it be incorporated 
in some special Act. If so incorporated, all its 
clauses save so far as they are expressly varied or 
excepted by the special Act are to be & form part 
of such last-mentioned Act & to be construed 
therewith as forming one Act. It follows that tho 
meaning & effect to be given in each case to the 
clauses of the general Act, even though there be 
no express variation or exception, must depend, to 
some extent at any rate, on the provisions of the 
special Act, & cannot be determined without 
reference to such provisions (LORD PARKER OF 
WADDINGTON).—BhISTOL GUARDIANS v. BRISTOL 
WATERWORKS Co., [1914] A. C. 879; 83 L. J. Ch. 
393 ; 110 L. T. 846; 78 J. P. 217; 30 T. L. R. 
296 ; 58 Sol. Jo. 318; 12 L. G. R. 261, HH. 1. 

nnotation :—As to (1) Folld. Northern Theatres Co. v. 

Shillito, [1925] 2 K. B. 100. 

68. Power to erect works—Duty to comply with 
bye-laws.|—-A water co. by their special Act, 
passed in 1897, & incorporating Waterworks 
Clauses Act, 1847 (c. 17), were empowered to erect 
& maintain a water tower in a specified place. 
Shortly after the special Act came into force the 
local sanitary authority of tho district under the 
powers given by Public Health Act, 1875 (c. 55), 
s. 157, made bye-laws providing that any person 
intending to erect a building should give the local 
authority notice of his intention & of the date on 
which the building was to be commenced, & 
deliver to them plans & sections of it, & a descrip- 
tion of the materials with which it was to be 
constructed. The special Act did not incorporate 
Public Health Act, 1875 (c. 55), but contained no 
provisions inconsistent with sect. 157 of that Act 
or with the bye-laws :—Held : with respect to the 
erection of the water tower authorised by the 
special Act, Waterworks Clauses Act, 1847 (c. 17), 
8s. 93, had not the effect of exempting the water 
co. from the provisions of Public Health Act, 
1875 (c. 55), & they were bound to comply with the 
bye-laws made by the local sanitary authority 
under that Act.—UCKFIELD RuRAI. COUNCIL v. 
CROWBOROUGH DisTRIcT WATER Co., [1899] 2 
Q. B. 664; 68 L. J. Q. B. 1009; 81 L. T. 539; 
48 W. R. 68; 16 T. L. R. 3; 44 Sol. Jo. 12, D.C. 
Annotations :—Refd. L. C. C. v. Wandsworth & Putney Gas 

Co. (1900), 82 L. T. 562; Whitechapel Board of Works v. 

Crow (1901), 84 L. T. 595, 

64. On additional lands acquired.|—-A 
water co. incorporated by a special Act for the 
purposes of making & maintaining the water- 
works thereby limited & defined, & for supplying 
water within the limits of the Act & for carrying 
on the business usually carricd on by water cos., 
was empowered, in addition to the lands authorised 
to be taken compulsorily, to acquire by agreement 
& hold for the general purposes of its undertaking 
any lands within its limits of supply not exceed- 
ing a certain acreage, provided that no buildings 
should be erected thereon except such as were 
required for the ae) Sas of the co.’s waterworks. 
Under this power the co. purchased land some 
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distance away from its waterworks & proposed to 
sink a well & erect a pumping station thereon for 
the purpose of tapping a new water supply & 
pumping the water into an existing reservoir 
constructed under the powers of the Act :— 
Held: that the power to purchase additional 
land was only for purposes ancillary to the main 
purpose of the co., which was to supply water 
within its limits of supply by its statutory water- 
works, & the proposed works were wlira vires.— 
A.-G. v. FRIMLEY & Farnporovel DISTRICT 
WATER Co., [1908] 1 Ch. 727; 77 L. J. Ch. 442; 
98 l.. T. 905; 72 J. P. 204; 24 T. L. R. 473; 6 
I. G. R. 689, C. A. 


Annotations :—COonsd. A.-G. v. arnee Diatriet Gas & Water 


Co. (1909), 101 I. T. 651. Apld. A.-(. v. South Stafford 


shire Waterworks Co. (1909), 25 TT. L. I 4 Refd. 
a v. Kast Grinstead Gas & Water Co., [1909] 1 Ch. 


65. ——.|—A.-G. v. SouTH STAFFORDSHIRE 
WATERWORKS Co. (1909), 25 T. I. R. 408. 

66. S. P. A.-G. v. SOUTI STAFFORDSHIRE WATER- 
works Co. (1909), 73 J. P. Jo. 215. 

67 Where power given by special 
Act.]—A water co. had power under their special 
Act to buy additional land anywhere within their 
limits of supply & on such land ‘“‘ execute for the 
purposes of or in connection with the waterworks 
any of the works, & exercise any of the powers 
mentioned in or conferred by Waterworks Clauses 
Act, 1847 (c.17),s.12."" The co., under the powers 
of their special Act, bought land & proceeded to 
sink a well at a distance of some miles from their 
reservoir for the purpose of supplying water to it: 
—Held: they were not exceeding their powers in 
so doing.—A.-G. v. BARrNeEtr Disrricr GaAs & 
WATER Co. (1910), 102 L. T. 546; 74 J. P. 198; 
54 Sol. Jo. 457; 8.1. G. R. 499, H. L. 

Duty to observe building line.|—Svce 
Hieguways, Vol. XXVI., p. 560, No. 2548. 

68. Power to extend works—Application to 
Parliament——Validity of contract for supply of 
plans—Employment of engineer.|—A co. was 
incorporated by Act of Parliament for the supply 
of a certain district with water from certain sources 
within that district ; & empowered to break up 
highways & place pipes within the district, & to do 
all other acts which the co. should deem necessary 
for supplying water to the inhabitants according 
to the true intent of the Act, & penalties were 
imposed on the co. not supplying: water to the 
inhabitants of dwelling-houses within the district. 
The members of the vo. were entitled to the net 
profits to be divided amongst them, except the 
surplus above 7 per cent., which was to go in the 
reduction of the water rents. In consequence of 
the increase of population the supply of water 
within the district became insufficient both in 
quantity & quality. The co. employed an 
engineer, who reported that a sufficient supply 
could not be obtained from existing sources, & 
recommended that a supply should be obtained 
from a brook beyond the district, which would be 
sufficient not only for the district but also for some 
adjoining populous villages. The co. then deter- 
mined to apply to Parliament for powers to enlarge 
their works so as to make the brook available for 
the entire district which it was capable of supplying, 
& to increase their capital from £15,000 to £00,000 : 
—Held: the co. might lawfully take steps to 
apply to Parliament for such extension of the 
undertaking, it being for the benefit of the corporate 
body; & that the contracts made by the co. for 
the supply of plans, etc., essential to the application 
to Parliament, were not necessarily illegal or void, 
or otherwise incapable of being enforced against 
the co. in a ct. of law.—BaTRMAN v. ASHTON- 
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Sect. 1.—Construction and maintenance of water- 
works: Sub-sect.1, A. & B. (a) & (b) t, & ti] 


UNDER-LYNE CORPN. (1858), 8 H. & N. 823; 27 
L. J. Ex. 458; 31 L. T. O. - 299; 22 J. P, 498 ; 
6 W. R. 829 ; 


d. Ga. WwW. 
Jreland) & Great Northern & Western (of Ireland) Hy 


h. 356; Pickering v. Tifracombe ty, 
an R. 3G. P. 235: AG. v. G. EB. Ry. (1879), i 
o “Pi f49 5 Dartford Union Grdns, v. ariel (1888), 
re) 


69. Power to erect auxiliary works.|—-SIMPSON 
7 SoutH STAFFORDSHIRE WATERWORKS Co., No. 
61, ante. 

70. Right to prevent diversion of stream— Water 
coming into reservoir.)—A water co. who were 
authorised in 1869 by their Act to make a reservoir 
with a dam across a stream, & to impound all the 
waters of that stream & of other streams then 
flowing into that stream above the dam, & s0 
became owners of the reservoir through the site 
of which the stream originally flowed, have the 
right to stop any person from diverting the water, 

which at that time came down, or but for a 
stop pane would come down as part of that stream 
or its tributaries above the dam, & as to which the 
person diverting could have peen restrained from 
continuing his diversion at the suit of a lower 
riparian owner, but not to stop any person using 
water above who had a right to do so at the time 
their Act was passed.—BryMBO WATER Co, v. 
LESTERS LIME Co. (1894), 8 R. 329. 

71. Power to make outfalls for water.)— 
KIELDEN v. MORLEY CoRPN. (1899), as reported in 
14T. L. R. 566, C. A. 

Annotations :—Mentd. Southwark & Vauxhall Water Co. 


Wandsworth District Board of Works ee : iJ. Ch. 
657; Roberts v. G fai R. C. Hoe 68 L Ch. 233; 
The’ Ydun, eee . tO 6 .-G, ateate Pier & 


v. Mar 

Harbour Co. of I roprletors, 1] {1900 1 Ch. 749; KR. 12 
anoen et aor 1 6; Smith v. Northleach QR. C: 
ae ) 710. J. Ch. 8; g Soren er aa bier Bradford Corpn., 
{19 Dad 585° Parker v. L. C. C., [1904] 2 K. B. 501; 
peer ep v. Fulham Grdns., 11904) 2 Ch. 449; Lyles Vv. 
Southend-on- Pac Corpn., (1905] 2 K. B.1; Tilling Vv. ee 
Kerr, (1905) B. 562: Jones v. Shervington, 11908) 2 
K. B. 539; r. C.C. . Bermondsey Picee ove Co., [1911] 1 
K.B. 445; Myers v. Bradford Corpn. (1913), 110 L. T. 254 ; 
Bradford. Corpn. v. Myers, eae 1A. C. 242; Gilbert v. 
Gosport & Alverstoke U. C., [1916] 2 Ee 587 5 KHdwards 
” Metropolitan ee iioara [1922] 1 K. B.’ 291; The 
Wilhelmina, [1923] P. 112; Bhagchand Dagdusa Gujrathi 
». Secretary of Stato for India in Council (1927), 43 T. L. Rh. 
He Graigola Merthyr Co. v. Swansea Corpn., {1928} Ch. 


72. Rights under agreement with railway com- 
pany— Main constructed under railway.|—A 
proviso in an agreement between a water co. & a 
railway co. with regard to the rights of each as toa 
main constructed by the water co. underneath & 
across the railway of the railway co., that ‘‘ nothing 
in these presents contained shall be deemed to 
preclude the railway co. in any way from altering 
adding to or widening their railway & works from 
time to time under their existing powers or from 
otherwise using or enjoying their lands for the 
gr aa of their railway & undertaking without 

eing liable to compensate the board, water co., 
for any damage or injury which may be occasioned 
thereby to the eos of the board unless such 
damage or injury shall be occasioned by any 
wilful act or default of the railway co.” is a proviso 


eee ener ae oe anenhoe 





PART Il. SECE. i aa tease: 1.— | Ifeld: 

e. Powcr limited to land autho- 
rised to be taken.j}—In June, 1835, 
defis.’ predecessors in title obtained 
from the owners of land the right to 
enter for tho purpose of constructing | G. 
& reservoir & keeping the same én 
repair, In 1884 Niet entered W& 
rebullt & enlarged, the reservolr :-— 


CoRBITT v. WILSON 


taines 


the construction by defts. of 
the larger reservoir in 1884 was not 
wit he terms of the 

trospass for which dette 


WATER Co. (1 sat), 34 N.S. R 
? 25.—CAN 


Duty to proceed under Water Act, 
1900. —A municipality, havi 
water records under 


Suppiy. 


dee fe with the result of acts & defaults not 
co acie disturbances of pltfe, rights, & on its 

8 flapoiicthe operates only to relieve defts, 
from liability for damages in scpeat of physical 
injury to the works resulting from such * acts or 
defaults ’’ where such “‘ acta or defaults * have not 
been wilful. Defts. held not entitled to sub- 
stantially diminish the eae rahe of pltfs. 
to their main for the of inspection & 
repair.—METROPOLITAN WATER Varun BOARD v. LONDON 
& NOoRTH-HASTERN Ry. Oo. (1924), 181 L. 7. 
123; 88 J.P. 101; 40 T. L. R. 896; 22L.G. pr. 
883. 


B. Acquisition of Land and Streams. 
(a) In General. 


See Waterworks Clauses Act, 1847 (c. 17), ss. 6, 
12 ; &, generally, COMPULSORY PURCHASE OF LAND, 

Vol. XI, p ne et seq. 

73. Ta & using **__Distinguished from 
** injuriously aftected. **"|—-The clauses of Water- 
works Clauses Act, 1847 (c. 17), are applicable to 
“lands & streams,” in the same manner as those 
of Lands Clauses Consolidation Act are applicable 
to ‘‘lands’”’; & in the mode of compensation, the 
same distinction is taken between ‘“‘ lands & streams 
taken & used’”’ & ‘‘ lands & streams injuriously 
affected.” 

The diversion of a stream is a ‘‘ taking & using 
it ’’ within Lands Clauses Consolidation Act, 1845 
(c. 18), s. 85, which is incorporated in Waterworks 
Clauses Act, 1847 (c. 17), & before such diversion 
can be made, the value of the stream must be 
ascertained & secured to the owners of the land 
through which it passes. 

Qu. : whether, by diverting a stream, the river 
into which it used to flow is ‘ injuriously affected,’’ 
or “taken & used.’”—FERRAND v. BRADFORD 
Corpn. (1856), 21 Beav. 412; 27 L. T. O. 8S. 11; 
20 J. P.116; 2 Jur. N.S8.175; 52 E.R. 918. 


Annotations : -—Apld. Stone v. Yeovil Corpn. (1876), 20. P. D 
99. efd. Re Gough & Aepatt ey, Silloth & District Joint 
Water Board (1903), 88 L 


74, What amounts to_Diverstoti of stream.] 
—FERRAND v. BRADFORD CORPN., No. 73, ante. 

75. Effect of subsequent Act—On powers exer- 
cised under previous Act.|—-By their special Act 
the Bristol Waterworks co. had power to take water 
from the river Chew on paying compensation for it ; 
but sect. 30 enacted that it should not be lawful 
for the co. to divert, or take, or in any manner 
interfere with the water flowing, or passing, or 
which, but for the powers of this Act, might flow 
or pass into the river Chew, unless & ‘until water, 
after the rate of 12 cubic feet per second, for 
twelve hours of each & every day should be passing 
down the river from & out of certain reservoirs 
for the use of mills. By a subsequent Act it was 
provided that nothing in that Act or in the 
former Act, should extend to authorise the co. 
to purchase, take, use or interfere with any land, 
soil, or water, or any rights in respect thereof, 
belonging to the Duke of Cornwall without his 
consent testified in writing under his privy seal :— 
Held: the co. did not, by the exercise of the powers 
conferred by the first Act, acquire any right as 
against the Duke of Cornwall to the water of the 





a re ee: 


Act, 1909, must proceed under the 
expropriation clauses of that Act in 
acquiring Jands for the purposcs of 
a waterworks system, & not under 
Municipal Clauses Act. — LEWIS vw. 
DELTA MUNICIPAL CoRPN. (1911), 16 
B. C. R. 228.—CAN. 


& Duty to proceed under Dominion 
A where land or water bdelongs to 
Dominion.}—Re Youne & Crry or 


grant, & was a 
were Hable. 
, CORB a v. DIGBY 
~(12 RR. & 


ob« 
ater 
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Chew, without obtaining the authority of the Duke 
of Cornwall in the manner rovided” by the last- 
mentioned Act.—A.-G. v. Enisron WaTErRworKs 
Co. (1855), 10 Exch. 884; 83 C. L. R. 726; 24 
L. J. Bx. 206; 24 L. T. 0.8. 8311. 

76. Power limited to land authorised to be taken 
—Authority to construct tunnel under land—No 
right to erect works on surface.|—Simpson v. 
oe STAFFORDSHIRE WATERWORKS Co., No. 61, 
ante, 

Land taken for collateral purposes.|]—Sec 
COMPULSORY PURCHASE OF LAND, Vol. XI., pp. 
116, 117, Nos. 106-108. 


(b) Compensation. 
i. In General. 

See Waterworks Clauses Act, 1847 (c. 17), 
as. 6, 12; &, gery. COMPULSORY PURCHASE 
oF LAND, Vol. XI., pp. 122 et seq. 

77. Duty to make compensation—Whole value 
of interest.|—Under a local Waterworks Act, 
which incorporated Lands Clauses Act, 1845 (c. 18), 
& Waterworks Clauses Act, 1847 (c. 17), defts. 
were empowered to take, use, divert & appropriate 
certain streams, & amongst others a stream 
necessary for the working of a mill of which 
pitf. was tenant for life. Defts. gave pltf. notice 
of their intention to take the whole of the stream, 
but actually diverted only a portion of it; & 
afterwards, by an agreement purporting to be 
made under the special Act, pltf. & defts. nominated 
two practical surveyors to determine the amount 
of compensation to be then paid by defts. for the 
damage which the owner or owners for the time 
being of the mill might sustain by the abstraction 
of the whole of the stream which defts. were 
authorised to take. The two surveyors did not 
agree on a valuation, & accordingly a third sur- 
veyor was nominated by two justices under 
Lands Clauses Act, 1845 (c. 18), s. 9, on the 
application of defts., & with the consent of pltf., 
to determine the amount of compensation for the 
damage to the mill, & he awarded the sum of £039 
for compensation for the permanent damage 
to the owners of the mill from the abstraction of 
the whole of the stream. To a statement of claim 
alleging the above facts, defts. demurred, on the 
ground that they had no power to agree to make 
compensation for the abstraction of the whole 
stream, but only for such damage as was done to 
the owner of the mill from time to time :—Held: 
defts. had power under their Act to purchase 
& divert the whole stream, & having given notice 
to pltf. of their intention to do so, they were 
boynd & empowered to make compensation at once 
for the whole value of the interest of the owners of 
the mill in the stream, & not merely to compensate 
them from time to time for injuriously affecting 
the property.—STONE v. YEOVIL Corpn. (1876), 2 
C. P. D. 99; 46 L. J. Q. B. 137; 36 L. T. 279 ; 
42 J.P.212; 25 W. BR. 240, C. A. 


Annotations :—Refd. Re Gough & Aspatria, Silloth & Dis- 
trict Joint Water Board (1903), 88 L.£.421. Mentd. R.v. 
Vasey & Lally (1905), 22 T. L. R. 1. 


78. Mode of compensation— Waterworks Clauses 





tea 





Act, 1847 (c. 17), ss. 8, 12.)—Funnarp v. Braav- 
FORD Corpn., No. 78, ante. 

79. Recovery of compensation-— Action on 
agreement—Right to injunction to restrain-—-Where 
conflicting claims.)—A., an owner in fee of land 
to which a right of running water was appurtenant, 
agreed with a water co. to accept £2,500 as com- 
poeon for his right in the water, & subsequently 

et the co. into possession of the water. The land 
was subject to a chief rent, & the owner of the chief 
rent also claimed from the co. compensation for 
the loss of the water. The co. refused to pay the 
£2,500 to A. unless he obtained the concurrence of 
the owner of rent in the deed of conveyance. A. 
then brought an action for the £2,500 & the co. 
filed a bill for specific performance of his agree- 
ment & for an injunction to restrain the action: 
—Held:; the co. were entitled to the injunction 
on bringing the money into ct. to abide the 
decision of the conflicting claims for compensa~- 
tion.— Stockport Districr WATERWORKS CO. ¥. 
JOWETT (1865), 12 L. T. 720; 13 W.R.977, L. C. 

80. Amount of compensation — Provision for 
arbitration—Principle of valuation—Sale by water 
board to sanitary authority.|—-StockTon & MID- 
DLESBROUGH WATER BoARD v. KIRKLEATHAM 
Local Boarp, No. 26, ante. 

Special adaptability of ange a Con- 
PULSORY PURCHASE OF LAND, Vol. XI, pp. 126, 
127, Nos. 165-169. 

Accommodation works.] — See Waterworks 
Clauses Act, 1847 (c. 17), ss. 16, 17. 





ii. Compensation Water. 

81. Liability of undertaker to supply —- Works 
not completed.}|—Defts., a corpn., were empowered 
by a Jocal Act of Parliament, to construct a reser- 
voir for public purposes, & to divert to it the waters 
of certain rivers & streams, & were required under 
penalties to discharge from the reservoir a certain 
specified quantity ot water per second, for the use 
of mills on the river E. The Act provided that 
defts. should not divert any of the waters of the 
river KE. until the reservoir should be completed & 
filled, & water discharged therefrom in the quantity 
provided, & that, except as provided for, the rights 
of mill owners should not be prejudiced. Defts. 
diverted a part of the waters of the river E., but 
from engineering difficultics the reservoir was not 
completed so as to be capable of being filled with 
water :—Held: the mill owners on the river EK. 
could not maintain an action for the non-supply 
of the statutable amount of water from the reser- 
voir, but were confined to an action for damages 
occasioned by the wrongful diversion of the naturak 
supply before the completion of the reservoir.— 
WALLER v. MANCHESTER CoRPN. (1861), 6 Hf. & N. 
667; 30L. J. Bx. 293; 7 Jur. N.S. 635; 158 1. R. 
275. 

82. .}—By a special Waterworks Act 
a waterworks co. were empowered to execute 
certain works as shown on the deposited plans, & 
to take, use, & appropriate certain streams for the 
purposes of their Act, & the co. were bound “* from 
& after the completion of the works” to deliver 











ee 


Moosn Jaw (Sask.) (1912), 21 W. L. 2. | —Compensation for the abstraction of | law ravmng amount of award.J—-CoRN- 
860; 5 D. { R. 3 OCAN, atronitin: of water by & co. under WALL WATERWORKS Co. v. CORNWALL 
h. Power limited to wafer autho- | Water Supply Act, 1886, includes the | CORPN. (1898), 29 O. TR. 605.—CAN. 

rised to de taken.}—M‘Cur1ocn v. | value of the owncrs’ proprietary interest, m. Where payment of ¢ 


ompensation 
UMFR ‘eR. | & that possible future benefit is an | condition precedent—Eniry vonthort pay- 
eonne Gomme ahah Maton. element not to be excluded in assessing | ment illegal.}—BoOTSFORD v. SEARS 
(Ct. of Sess.) 334.—SCOT. such compensation.—TRRNT-STOUGH- | (1864), 11 N. B. RK. (6 All.) 118.—CAN, 
: TON Vv. BARBADOS WATER SUPPLY Co., n. Right to divert streams without 
PART Il], SECT. 1, SUB-SECT, 1.— | LTD. {1893} A. C. 502, P. C.—BAR- 
B. (b) i. BADOS. 


ayment of compensation. |— GIRDWOOD 
. VBELFART Water Comers. (1877), 


k. What may be claimed—Possible 1. Right of corporation to posses- 1%. R. Ir. 28.-—IR. ‘ , 
future benefit to proprtetary interest.) | sion of property—Afler passing of bye- o. Time for ane claim— Within 
i] 
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Sect. 1.—Construction and maintenance of water- 

works: Sub-sect. 1, B. (b) tin, & C. (a) & (0) 4] 
into a certain brook as compensation water a 
regular supply of water not less than a specified 
minimum quantity during every twenty-four 
hours, & the Act provided that if the co. omitted 
or failed to deliver into the brook the minimum 
quantity of compensation water, they should be 
liable to ‘a penalty of £5 a day” for every day 
during which such failure occurred, ‘‘ such penalty 
to be recoverable summarily,’’ by the party or 
parties interested in the delivery of such water, 
before two justices “‘ in manner PANE ate by the 
Summary Jurisdiction Acts,’’ & to be payable to 
the party or parties interested. 

Upon an information against the co. for failing 
to deliver the minimum quantity of compensation 
water into the brook, the justices convicted, but 
reduced the penalty of £5 to ls. a day :—Held: 
(1) the £5 a day was not compensation for the 
failure to send down the proper compensation 
water, but was a penalty for the breach of the 
statutory obligation imposed on the co., & the 
justices had power to ae, He the same under sect. 
4 or sect. 16 of Summary Jurisdiction Act, 1879 
(c. 49); (2) the fact that the whole of the works 
as shown on the deposited plans had not been 
completed did not prevent the co. from being 
liable for their failure to deliver into the brook 
the compensation water, as the words “from & 
after the completion of the works” were satisfied 
by the completion of the works in reference to 
the brook in question &, the taking of the water 
from that brook.—CookE v. HAWARDEN & D1s- 
TRICT WATERWORKS Co., HAWARDEN & DIsrRicT 
WATERWORKS Co. v. COOKE (1907), 96 L. T. 906 ; 
sub nom. DAVIES-COOKE v. HAWARDEN & DISTRICT 
WATERWORKS Oo., HAWARDEN & District WATER- 
WORKS Co. v. DAviEs-CookE, 71 J. P. 223; 65 
L. G. R. 731, D.C. 

83. Duty to use all reasonable care.|— 
Defts. were empowered by a local Act of Parlia- 
ment to construct & maintain certain waterworks 
& to appropriate certain streams & waters. The 
Act provided that as compensation for the taking 
of the water from a certain dike defts. should 
cause to flow from a reservoir into such dike a 
specified quantity of water per minute during 
every lawful working day; & further provided 
that in case of neglect on the part of defts. by, or 
in consequence of, which the specified quantity of 
water should not so flow, defts. should for every 
day on which such neglect should occur forfeit & 
pay to the occupiers of each of the mills & works 
affected thereby the sum of £5, & should, in addi- 
tion make compensation for loss, damage or injury 
sustained by such occupiers in respect of which 
such penalties should be insufficient compensation. 
Pltfis., who were eight mill occupiers, alleged that 
by reason of the neglect of defts., the specified 
quantity of water did not flow into such dike for 
& period including forty-three working days, & 
each pitf. claimed £215, the amount of the penalties 
of £5 per day for forty-three days. At the trial of 
the action pltfs. proved that there was sufficient 
water in the reservoir to enable defts. to send down 
the statutory quantity, & that the pipes if not 
defective were sufficient in size to send down 
that quantity. It was further proved that such 
hg require care & attention from time to time, 

ut that defts.’ pipes had not been inspected for a 
period of thirty years :—Held: (1) defts. were 


sx months from date of injury.\}— 
SCHULTZE v. WELLINGTON CORR. 
(1880), O. B. & F. 1.—N.Z, 


p. Time for giving 











notice by 


mineral owncr—Of work to be done in 
rohibited area.|}—EDINBURGH WATER 
USTEES ». CLIPPENS O1L Co., LTD. 
(1898), 25 R. (Ot. of Sess.) 504; 35 


Water Suprry, 


under an obligation to use all reasonable cara 
send down the statu quantity of water, : 
facie case of neglect & ease upon defts. the burden 
of proving that they had used reasonable care ; 
(2) in case of neglect defts. were liable to pay a sum 
of £5 per ee | to each of the occupiers of the mills 
or works affected by such neglect, & therefore 
each of pltfs. was entitled to recover the amount 
claimed.—-BEAUMONT v. HUDDERSFIELD CoRpN, 
(1902), 67 J. P. 57; 19 T. L. R. 973 47 Sol. Jo. 
Fe SE NE Oe se eaten 
tL) on :—Aa8 ‘ 

Huddersfield Corpn. (1908), 89 be Te a03 Song 

84. To owners & occupiers of specified 
works—Effect of abandonment of works, |— 
By section of a local Act, “‘ the owners, lessees, & 
occupiers ’’ of certain furnaces were permitted to 
take along an existing watercourse from a stream 
which was being acquired by the local authority, 
compensation water not exceeding a specified 
quantity in ‘‘ any working day.” At the time of 
the passing of the Act, a co. held the furnaces on 
lease from pitf., as tenant for life of certain settled 
lands, & carried on business there. The water- 
course was some two miles long, & part of its course 
lay over lands, other than the settled lands, & the 
co. paid rent for wayleaves over these lands. In 
1890, the co. ceased to use the furnaces, & in 1895 
they gave up the wayleaves. In 1898 pitf. assented 
to the dismantling of the co.’s works. Inthe mean- 
while, the watercourse had been allowed to get 
into disrepair, & as from 1895 or 1896 water enter- 
ing it from the stream escaped by breaches in it, 
& was lost before reaching the site of the furnaces. 
In 1909, defts. diverted the stream so as to prevent, 
any water entering the watercourse, & thereupon 
pltf. brought this action for a declaration as to his 
right to the water, & for an injunction against 
defts. accordingly :—Held: (1) the construction 
of the sect. that the right to water under it did not 
depend on the continuance of works at the furnaces, 
& pltf., as tenant for life of the site of the furnaces, 
was entitled to a supply of water to that site, as 
provided by the sect. ; (2) an abandonment of the 
right conferred by the sect. was not proved by 
showing that no use had been made of the water 
during a period when it happened not to be wanted ; 
(3) no injunction could be granted at the present 
time, because plitf. had so far suffered no damage 
from the act of defts. in diverting the stream. 

(4) The words ‘‘ working day,’’ which are words 
used in that sect., mean the days upon which you 
may work, & not the days on which you do work, 
& mean, therefore, the six working days of the 
week, that is, the days of the week other than 
Sunday (NEVILLE, J.).—JILANBURY v. LLANFRECHFA 
Upper URBAN District CoUNCIL (1911), 75 J. P. 
307; 9 L. G. R. 360. 

85. ——— Specified quantity in any working day 
—Meaning of ‘‘ working day.’’]|—-HANBURY », 
LLANFRECHFA UPPER URBAN DISTRICT COUNCIL, 
No. 84, ante. 

86. Remedy for failure to supply — Action for 
penalties.}—-Lewis & Sons v. SWANSEA CORPN., 
LEWIS v. SWANSEA CORPN. (1888), 4 T. L. R. 706, 


C. A. 
Annotations :-—Distd. Beaumont v. Huddersfield Corpn. 
(1003), 19 T. L. R. 97. Refd. Meltham Spinning Co. v. 
uddersfield Corpn. (1903), 2 L. G. R. 32. 
87. Burden of proof—On under- 
takers.|—BEAUMONT v. HUDDERSFIELD CORPN., 


No. 88, unte. 











Sc. L. R. 426; 6 sg. L. T. 298.—8COT. 

q. Amount of compensation—Value 
of minerals owner prevented from 
working. }—-EDINBURGH WaTEeR TRUB- 


Parr II].—Powsrs, Dorms ann Liapnirms or UNDERTAKERS. 


88. ~~. --—~—-- Amaunt recoverable—Liability to 
each person affected.)—Baaumont v, Hoppus 
FTHLD +» No. 88, ante. 

$9. ——— —-—— ——— Power of Justices to reduce.] 
—Qookn v. HAWARDEN & Districr Waterworks 
Co., HawarRpDEn & Distrior WATERWORKS Co. v. 
Cooke, No. 82, ante. 

90. ——- ——— Jurisdiction of High Court.) — 
Under a local water Act: a corpn. were bound to 
supply certain compensation water as compensa- 
tion for the waters taken by them for the purposes 
of the Act, & in case of neglect to supply such 
sar eget atin water they were for every day on 
which such neglect occurred to ‘ forfeit & pay to 
the occupiers of each of the mills & works affected 
thereby, who may sue for & recover the same, the 
sum of five pounds’’ & were also to make com- 
pensation for any loss sustained by such occupiers 
in respect of which the penalties were not a 
sufficient compensation, & such compensation 
might be sued for in any ct. of competent juris- 
diction. 

Railway Clauses Consolidation Act, 1845 (c. 20), 
g. 145, which was incorporated in the local Act, 
provides that every penalty or forfeiture, the 
recovery of which is not otherwise provided for 
may be recovered by summary proceeding before 
two justices :—Held: the £5 penalties imposed by 
the local Act were intended in the main to be a 
mode of compensation to the injured occupiers 
of the mills, & therefore the mode of recovering 

penalties which was prescribed in Railways Clauses 
Consolidation Act, 1845 (c. 20), 8s. 145, did not 
apply & an action to recover the penalties was 
rightly brought in the High Ct.—MrrrHam 
SPINNING Oo., Lrp. v. HUDDERSFIELD CORPN. 
(1903), 89 L. T. 403; 67 J. P. 445, C. A. 

91, ——— Injunction—To restrain diversion of 
stream.|—-HHANBURY v. LLANFRECHFA UPPER 
URBAN District Councin, No. 84, ante. 

92. Pollution of compensation water—Liability 
of undertakers.|—Tiparian proprietors are entitled 
except so far as their rights are varied by statute or 
special circumstances, to require that nothing shall 
be done to affect to their prejudice either the 
quantity or the quality of the stream as it flows 
in a natural state; & when an Act of Parliament 
authorises interference with the natural flow, the 
original rights of the riparian proprictors are 
impaired only so far as the reasonable exercise 
of the statutory rights impairs them. 

But where a water co. was empowered by Ac’ 
of Parliament to construct a reservoir on a stream 
in order to supply a town with water, & the Ac 
provided that a fixed amount of compensation 
water should be allowed to flow from the resorvoir 
for the benefit of the riparian proprietors lower 
down the stream :—Held: in the absence of 
negligence, the water co. was not liable for damage 


TEES v. CLIPPENS OIL Co. Lirp. (1902), 
4 F. (Ct. of Sore.) (WH. L.) 40: 39 Se. 
Lh. R. 860; 88S. L. T. 44 SCOT. 

r. Presumption that after 
years’ enjoyment of wayleave right of 
support obtained.J—CLIPPENS OIL Co., 
Lrp. vw. EpinscoracH & DIaTRICT 
WaTER TRUSTEES (1903), 6 K. (Ct. of 
Seas.) (A. L.)7; 41 8e. L. R. 124; 11 
Ss. L. 1". 461.—SCOT. 


PART III. at Py SUB-SECT. 1.— 
» (&). 


(Bor.) 224.— CAN. 


t. Warrant to summon jury—When (1888), 14.8. C. R. 
granted.J—An application for a war- ce. Pipes laid at 
rant to summon e jury to assess the deviation than statute 


damages to the owner of land through 
which the St. John Water Co. desired 
to lay pipes, ete., under the Authority 
of 2 . 4, co, 26, was refused, where 


it was not shown that the co. deemed 
it absolutely necessary to lay down 
pines through the land.—-kar p. 
eighty OHN WATER Co. (1836), 2 N. B. RR. 


a. Diserction of corporation to tasue 
notes in payment 
d& expenses of water works.|-~iér p. 
Pe (1856), 8N.B.R. (3 All.) 349.— 


b. Right of artion for trespass— 
Old statute authorising use of road as 
public highway.}—DICKSON v. KEARNEY 
713.—CAN 


landowner, though whose lands water 
pipes wore laid at a 
deviation than was authorised by tho 
statute empowering the construction 
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caused by the po 


lution of the compensation water 
from accidental causes.—EDINBURGH WATER 
ae v. SOMMERVILLE & Son (1906), 95 L. T. 


C. Laying of Pipes. 
(a) In Private Lands. 
See Waterworks Clauses Act, 1847 (c. 17), 8. 29. 
Laying of water mains & pipes by local authori- 
des.]— See Part I., Sect. 2, sub-sect. 2, ante. 


(6) In Streets. 
i. In General. 

See Waterworks Clauses Act, 1847 (ec. 17), 
ss. 28-34. 

93. Right to break up street.|——An Act passed 
in 1740, enabling S., lord of the manor of F., his 
heirs & assigns, at their costs, to convey water in 
pipes from his estate there to Portsmouth, & 
‘hrough the streets, & for that purpose to break up 
he pavement, making good same again, is not 
repealed by the Act of 1792, passed above 50 years 
afterwards, vesting the property & control of the 
pavement in comrs., without exception of the 
former right ; the two Acts not being inconsistent, 
but giving the several powers to be exercised for 
different purposes; & the waterworks, etc., to- 
gether with the powers under the first Act, may be 
afterwards executed by the assigns of S., to whom 
same, apart from the manor, were conveyed by 
mesne assignments ; though such powers had Jain 
dormant since 7 years after the passing of the Act 
till 1809. But if S.’s assigns break up the pave- 
ment for the purpose of executing the powers 
reserved to them, without restoring it again, they 
are amenable cither by indictment, or by action, 
for the injury done to the property of the comrs.— 
GoLpson v. Buck (1812), 15 Kast, 372; 104 KE. R. 
885. 
94. ——— What works included—Stop valves & 
guard boxes.|—The power given by Waterworks 
Clauses Act, 1847 (c. 17), s. 28, includes any works 
which the undertakers may deem necessary for the 
purpose of regulating the supply of water, & is not 
confined to the laying down of apparatus under- 
ground, but enables the undertakers to place such 
works on the surface of the street.as may not be 
inconsistent with the substantial reinstatement of 
the road or pavement in its previous condition or 
create a nuisance; & a water co. is authorised by the 
sect. to place in the pavement of a street covers 
or guard boxes to protect stop valves placed for the 
purpose of regulating the supply of water in the 
communication pipes, by which water was supplied 
to premises in the street, such covers or guard 
boxes not creating a nuisance or being inconsistent 
with the substantial reinstatement of the pavement. 
—KEast JONDON WaAtTErRworks Co. v. St. MaAr- 
THEW, BETHNAL GREEN VESTRY (1886), 17 Q. B. D. 


of the works :~—Held : not entitled, to 
object to a now pipe boing laid along- 
side the other, the statute empowering 
the comrs. to alter, enlarge, or increase 
the numbor of pipes, & no objec- 
tion baving been made or being now 
taken to ine level at which the old 
pipes wero laid.—BUCHANAN  U. 
GLASGOW CoRPN. WATERWORKS 
Comnrs. (1869), 7 Macph. (Ct. of Sess.) 
853.—SCOT. 


eT. 


of compensation 


d. Repairs to aqueduct.|—BRIDGES 
¢. FRASERBURGH PoLice CoMrs. (1887), 
25 Sc. L. R. 151.—SCOT. 


e. Right fo lay wi s granted sub- 
ject to conditions—Effect of renuncta- 
tion of servitude on fulfilment of condt- 
tions. J—MACDONALD v. INVERNESS 
CounciL, (1918] S. C. 141.—SCOT. 


greater vertical 
allowed.j\—A 


cater vertical 
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Sect. 1.—Construction aie maintena nce of water- 
works: Sub-sect. 1, C. (b)4., 4. & wi; sub- 
sect, 2, A.] 


475; 55 L. J. Q. B. 571; 54 L. T. 919; 50 J. P. 
820; 35 W. R. 87; apices eee re 


aoladinns —C onsd. Chapman v. Fylde Waterworks Co. 
(1894 oni 1. T, 539. Refd. Osborn v. Metropolitan Water 
Boar (1910) 102 L, - iia Batt v. Metropolitan Water 
Board, {1911} 1 
95. ——— 





tied to authorised hla 
(1) Waterworks Clauses Act, 1847 (c. 17), 8, 
merely enables a water co. to lay pipes under 
streets in connection with the undertaking autho- 
rised by their special Acts, & if they are being laid 
in connection with unauthorised works, the owner 
of the soil can sue the water co. in trespass, raise the 
question of wltra vires, & obtain an injunction 
without joining the A.-G, 

(2) Semble : a public strect or footpath is ‘ land 
dedicated to public use’ within the meaning of 
sect. 29, so that pipes in connection with autho- 
rised works could be laid without the consent of 
the owner of the soil.—MARRIOTT v. EAST GRIN- 
STEAD GAS & WATER Co., [1909] 1 Ch. 70; 78 
L. J. Ch. 141; 99 L. T. 958; 72 J. P. 509; 25 
T. L. R. 69; 71. G. R. 477 


Annotations : ds to (1) Reta A. G. fr Barnet District Gas & 
Water Co. (1909), 74 J. 1. ds to (2) Refd. Schweder 
Ze creas Gas Light eek Co. (No. 2), [1913] 1 Ch. 


96. ——— Submission of plan—What plan must 
show.]—(1) The ‘‘ plan” required by Waterworks 
Clauses Act, 1847 (c. 17), 8. 31, to be furnished by 
a water co. to the road authority before breaking 
up a road for the purpose of laying down a line of 
pipes, is a plan, not merely of the breaking up’ 
of the road, but also showing the mode in which 
the underground work is intended to be executed, 
so as to enable the road authority to judge whether 
the proposed work ought to be done without modi- 
fication. 

(2) When a water co. gives notice to the local 
authority of its intention to open & break up the 
street for the purpose of laying down water pipes, 
& submits such a plan as above-mentioned to the 
local authority, if the latter do not propose any- 
thing themselves so as to create a “ difference ”’ 
which under tHe same sect. can be referred to the 
justices, & do not attend with their officer at the 
time fixed for the opening & breaking up of the 
street to superintend it, then the water co. may 
perform the work without the superintendence of 
the local board or their officer—HasT MOLESEY 
Local, Boarp v. LAMBETH WATERWORKS CoO., 
11892} 3 Ch. 289; 62 L. J. Ch. 82; 67 L. T. 493 ; 
2. 88, C. A. 

97. ———- ——— Effect of non-approval—Duty to 
apply to justices..—Under Waterworks Clauses 
Act, 1847 (c. 17), s. 31, it is incumbent upon the 
undertakers intending to break up a road to com- 
municate beforehand their proposed plan or 
method of executing the work to the road 
authority ; & this in a sufficient manner to enable 
the road authority to judge whether what is pro- 
posed ought to be done without modification. 
If the pean is not approved of by the road authority, 
it rests with the undertakers to apply for the 
determination of two justices before sieecune to 


PART III. SECT. 1, SUB-SECT. 1.— 
C. (b) i. 


951. Right to break up stree-—~What | 38 So. L 
works included—Limited to authorised | SCOT. 

works.J}—CLIPPENS OIL Co., LTD. v. 
EDINBURGH & DISTRICT WATER TRUS- 
TEES (1887), 25 R. (Ct of Sess.) 370; 
35 Sc. . 804; 53. L, 242,— 
SCOT ° 


CALEDONIAN 
R. 3763 


whether” 
f. —— Meaning of a 


tunnels. ]— 


Corrpn. (1901), ‘ ty. tet. of Sess. } 526; 


PART II]. SECT. 1, SUB-SECT. 1.— 
C. (b) ii. 


onstruction of rival 
injunction granted.) — Cir 
D’AQUEDUC DE LA JEUNE-LORETTE v. 


SUPPLY. 


operations.—-EDGWARE HIGHWAY BOARD v. COLNE 
ALLEY ww eTee Co. (1877), 46 L. J. Ch. 889. 


Annotation :— Apprvd. . Hast Baad L. B. v. Lambeth Water 
Works Co. «» [1892] 3 Ch. 


38. ——_ ——- —— pam ae ver MOLESEY 
apo BoarpD v. LAMBETH WATERWORKS Co., No. 

, ante. 

99. Public footpath over private field.|— 
By sect. 32 of a private Act of Parliament, a water 
co. was empowered to ‘‘ break up the soil & pave- 
ment of roads, highways, phan as commons, 
streets, lanes, alleys, passages, ublic places,”’ 
provided, sect. 34, that they miei not enter any 
private lands without the consent of the owner :— 
ffeld: the co. had no authority, without the con- 
sent of pltf., to enter a fleld of his, over which there 
was a public footpath.—ScaALEs v. PICKERING 
(1828), 4 Bing. 448; 1 Moo. & P. 195; OL. J. 
O.8. C. P. 53; 130 E. R. 840. 

100. Bridge over railway.|—-The under- 
takers are not authorised by Waterworks Clauses 
Act, 1847 (c. 17), 8. 28, to cut through plates lying 
on the top of a girder railway bridge carrying a 
public road for the purpose of suspending their 
pipes to the girders.—_GLASGOW CORPN. v. GLASGOW 
& SoutuH WESTERN Ry. Co., [1895] A. C. 376; 64 
L.J.P.C.1713 72 L. T. 809; 69 J. P. 788; 11 R. 226. 
Annotations :——Consd. Porter v. Ipswich Corpn. .» 11922] 2 

K.B.145. Refd. Taff Valo Ry. v. Cardiff Gas Light & Coke 


Co. (1907), 71 J. P. 350. Mentd. Sharpness New Docks & 
Gloucester & ee Navigation Co. v. A.-G. (1915), 


84L. J. K. 
‘‘ Land dedicated to public use.’’]-— 








101. 
MARRIOTT v. EAST GRINSTEAD GAS & WATER Co.,, 
No. 95, ante. 


li. Interference by Other Undertakers. 


102. Alteration in level of street—Removal of 
pipes—Liability ra cost of removal.]—BRIsTo1. 
WATERWORKS Oo. vt. BRiIstoL CoRPN. (1889), 5 
T. L. R. 551, C. A. 

Duty of highway authority.|— See Huiau- 
ways, Vol. XXVI., p. 488, No. 1997. 

103. Construction of tramway—Notice of inten- 
tion to construct—Duty of undertakers to give 
counter-notice.|-A gas or water co., on being 
served by a tramway co., under Tramways Act, 
1870 (c. 78), 8s. 30, with a seven days’ notice of 
intention to make a tramway along a street under 
which mains are laid, is not bound to give a counter- 
notice to lower or alter the position of the mains 
within seven days, as there is no express provision 
to that offect, & it will not be implied although 
sect. 31, which refers to sewers, drains, etc., 
contains a limitation.—HAsTINus TRAMWAYS Co. 
v. HASTINGS & St. LEONARDS GAS Co., [1906] 2 Ch. 
578; 76L. J. Ch. 60; 95 L. T. 684; 79 J. P. 640 ; 
23 T. 1. R.4; 61 Sol. Jo.12; 5L.G. RB. 142, C. A 


ni. Liability for Defecis, 
See Sect. 3, post. 





SuB-SEcT. 2.—RIGHTS OF PERSONS INJURIOUSLY 
AFFECTED. 


A. In General. 


See Waterworks Clauses Act, 1847 (c. 17), ss. 6, 12. 

104. Right to damages— Where provision for 
arbitration—Obstruction of drain.]|—-BLAGRAVE v. 
BRISTOL WATERWORKS Co., No. 115, Linde 


vt. GLASGOW VERRETTE (1009), 42 5. C. R. 156.— 
CAN. 


8 8. L. T. 457.— 
PART III. SECT. 1, SUB-SECT. 2.—A. 

h. Right to compensation—W ater taken 
without consent.J-—R. v. St. JOHN yet 
SEWERAGE Comrs. (1850), 12 N.@B. R 
(1 Lp ) 3.— CAN. 

eae to damages—Refuaal to ree 

san bridye—Built over overflawage by 


system— 


Part Ii]._—Powers, Duties AND LIABILITIES OF UNDERTAKERS. 





105. —— Raising level of stream.]— 
eee v. BRISTOL WATERWORKS Co., No. 115, 
post. 

106. —— In Heu of injunction—Encroachment 
beyond lands acquired—-Measure of damages.]— 
Deft. corpn., in course of constructing a reservoir 
at a depth of 123 feet below the surface 
inadvertently carried a heading 18 feet by 6 feet 
for a distance of 42 feet beyond their own boundary 
into pltfs.’ land. The excavation was made for 
the pope of stopping a fissure in the soil, 
which might have caused a leak in the reservoir, 
& it was filled up with concrete & brickwork, the 
surface of pltfs.’ land being in no way interfered 
with. Pitfs. claimed a mandatory order against 
defts. to restore the land to its former condition. 
The cost of doing this would have amounted to 
£1,000. Before action defts. offered to pay £100 
by way of damages, & before delivery of the defence 
paid £10 into ct.:—Held: having regard to the 
authority of Shelfer v. City of London Electric 
Lighting Co., [1895] 1 Ch. 287, the ct. had a dis- 
cretion to give damages in lieu of an injunction ; 
this was a case for damages, & the proper amount 
to be awarded was £100. It is not laid down as a 
rule in Mayfair Property Co. v. Johnston, [1894] 
1 Ch. 508, that the measure of damages in such a 
case is the amount which it would cost to restore 
the land to its former condition.—RILEY v. 
HALIFAX CoRPN. (1907), 97 L. T. 278; 71 J. P. 
428; 23T. L. R. 613; 5 L. G. R. 909. 

Action for nuisance—Noise of sinking shaft.] 
— See NUISANCE, Vol. XX XVI., p. 162, No. 44 

107. Right to compensation—Value of water 
enhanced—Validity of arbitrator’s award.|—Applt. 
granted to D. certain mills on a stream forming 
the outlet to two lochs nearly surrounded by his 
property, with his ‘‘ whole rights of water & water 
power connected with the mills”’; ‘‘ reserving ”’ 
all his ‘‘ rights in the lochs ’’ & stream ‘‘ except the 
rights therein connected with the mills.’”’ The 
storage capacity of the lochs had been increased 
by embankments made within applt.’s ground. 
Resps., who were waterworks comrs. under a special 
Act, acquired by agreements the rights of D. in the 
water, & under their compulsory powers took 
from applt. a small piece of ground & a wayleave 
for a pipe, which they inserted in the stream & 
diverted the waters of the lochs to supply a town. 
Sect. 9 of the special Act provided that a certain 
quantity of water sent down the stream daily should 
be held to be a sufficient compensation to the mill 
owners & others. Sect. 10 reserved (inter alia) any 
rights applt. had in Loch Humphrey. In a claim 
for compensation the arbitrator found applt. 
entitled (a) to £50 for the land & wayleave; & 
(b) ‘‘ in the event of it being determined that applt 
had retained any right or interest in the waters of 
the lochs & the streams or any of them, & that he 
is now entitled to compensation in respect of such 
right or interest, I find £3,000 to be the amount to 
be paid ”’ in respect of the right or interest to be 
acquired from applt. ‘“‘in the foresaid waters & 
the embankments ”’ at the lochs, ‘‘ including in the 
said sum of £8,000 the sum of £1,650 as the 
estimated price or value of the embankments ”' :— 
Held: the award was valid, inasmuch as the 
arbitrator had valued only one thing, the enhanced 
value of the water in the lochs, & had not valued, 
as a separate subject, the embankments, but had 
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water company.)-—R. v. SEARS (1864), 
11 N. B. i. (6 All.) 638.—-CAN. 
lL —— — —.J-— RYAN v. LOCKHART 
(1872), 14 N. B. R. (1 Pug.) 127.— CAN. 
m. ——.}—-The fact that the co. 
J.—VOL. XLIIT. r 


for such purpose 


deft. was authorised by its charter to 
carry on the business of supplying 
water, & to use steam & electricity, 
does not exempt it 
from the iegal obligation of indemnify- 
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properly included in the £3,000, as a factor of valuc, 
the incidental right obtained by resps. to have the 
embankments left standing.—BLANTYRE (LORD) v. 
BABTIE (1888), 13 App. Cas. 631, H. L. 

Annotation :—Distd. Re Gough & Aspatria, Silloth & Dis- 

trict Joint Water Board (1903). 88 L. T. 421, 

-|—See COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 126, 127, Nos. 165-170. 

108. Injury caused after completion of 
works—-Waterworks Clauses Act, 1847 (c. 17), 
ss. 6,12.]——By their special Act, which incorporated 
above Act, defts. were empowered to ‘‘ make & 
maintain ”’ certain waterworks, including a shaft 
or well & pumping station. By the authorised 
pumping operations, after the completion of the 
works, a bed of wet running silt which lay directly 
under, & formed the support of, pltf.’s land was 
drawn away, & its abstraction caused a subsidence 
of pltf.’s house. Pltf. claimed compensation for 
injurious affection, & in the arbn. proceedings the 
umpire made an award in his favour. In an 
action on the award :—Jleld: pltf. was entitled 
to compensation by above sects., as being a person 
injuriously affected by the supplying & the main- 
tenance, if not also by the construction, of the 
waterworks.—IFLETCHER v. BIRKENHEAD CORPN., 
[1907] 1 K. B. 205; 76 L. J. K. B. 218; 96 L. T. 
287; T1 J.P. 111; 23 T. L. R. 195; 51 Sol. Jo. 
171; 51. G. R. 293, C. A. 

Annotations :—Refd. Salt Union v. Brunner, 

2K. B. 822; Prico’s Patent Candle Co. v. L. 


2 Ch. 526 ; Graigola Merthyr Co. v. Swansea Corpn., [1928] 
Ch. 31. Mentd. Martins v. Fowler, [1926] A. C. 746. 


Abstraction of water.]— Sec Sub-sects. 2, 5, 











ond, [1906] 
C. C., 11908] 





post. 


--—— Escape of water.]|—See Sub-sect 3, post. 

— a ae COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 136, 138, 142, Nos. 227, 247, 252, 
271, 272. 

109. Right to compel undertakers to treat—For 
purchase of interest in stream.]—The abstraction 
by a waterworks co. of water from a stream does 
not entitle a riparian proprietor below to require 
the co. to treat under Waterworks Clauses Act, 
1847 (c. 17), s. 6, for the purchase of his interest 
in the stream, but entitles him only to compensa- 
tion as for land injuriously affected.—Busn v. 
TROWBRIDGE WATERWORKS Co, (1875), 10 Ch. App. 
459; 44]. J. Ch. 645; 83 L. T. 137; 3095. P. 
660; 23 W. R. 641, L. JJ. 

Annotations :—Distd, Stone v. Yoovil Corpn. (1876),2C.P. ). 

99. Mentd. Pearce v. Watts (1875), L. R. 20 Eq. 492; Zte 


Rica Gold Washing Co. (1879), 11 Ch. D. 36; orth 
be hada Salt Co. v. Electrolytic Alkali Co., [1913] 3 K. B. 


110. Right to injunction—Alteration in mode of 
diversion.|—Where a waterworks Act empowered 
a co. to divert the water of a stream, without limit 
as to quantity, by means of an open channel filled 
with loose stones, & they were diverting it by means 
of a culvert :—Held: another co. who were 
entitled to the water of a stream into which the 
diverted stream had flowed were not entitled to an 
injunction to restrain a violation of the terms of the 
Act as to the mode of diversion.—LIVERPOOI. 

JORPN. v. CHORLEY WATERWORKS Co. (1852), 2 
De G.M. & G. 852; 42 EK. R. 1105, lL. JJ. 
Annotations : —Consd. Cromford & High Peak Ry. v. Stock- 


port, Wages d & Whaley Bridge Ry. (1857), 24 Beav. 74. 
Apld. Marrio 


: tt v. Kast Grinstead Gas & Water Co., [1909] 
Ch. 70. Mentd. A.-G. v. Sheffield Gas Consumers Co. 


1 
(1853), 3 De G. M. & G. 304. 
111. Deviation from plans.]|—Where the 











jug ucighbouring proprietors for the 
damage occasioned by the operation 
of its works.—Davik v. MONTREAL 
WATER & POWER Co. (1903), Q. BR. 23 
S. Cc. 141.—CAN. 


e ZZ 
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Sect. 1.—Construction and maintenance of water- 
works: Sub-sect.2, A., B., C. & D.] 


promoters of a public undertaking have authority 
from Parliament to interfere with private property 
on certain terms, any person whose property is 
interfered with by virtue of that authority has a 
right to require that the promoters shall comply 
with the letter of the enactment so far as it nekes 
provision on his behalf. Nor can any ct. remodel 
arrangements sanctioned, or relax conditions 
imposed, by Act of Parliament. 

Deviation, in its ordinary & natural sense & as 
used in Acts of Parhament, means shifting the 
work in its integrity from one site to another which 
may be deemed more suitable. It does not impl 
a right not only to alter the situation of the work 
but in doing so to dispense with a half or two- 
thirds of it. 

A local & personal Act empowered comrs. to 
take water from a river for the supply of a township 
on condition of their executing certain works & 
(inter alia) a reservoir to supply compensation 
water to mill owners, & a conduit, the reservoir 
to be constructed by an embankment across the 
river. ‘The Act & the relative plans & sections 
described the position of the reservoir, its contour 
& capacity, & the height of the cmbankment, & 
provided that in constructing the authorised works 
the comrs. might subject to the provisions of the 
Act deviate from the lines of the works to any 
extent not exceeding the limits of lateral deviation 
shown on the deposited plans, & from the levels 
shown on the deposited sections, in the case of the 
reservoir to any extent of lesser height which 
would enable the comrs. to give a sufficient supply 
of water for compensation purposes; but the 
comrs. should not in the exercise of the power of 
lateral deviation thereby given construct any 
embankment or wall of any reservoir of a greater 
height above the general surface of the ground than 
that shown on the plans with reference to the 
corresponding embankment or wall & 6 feet in 
addition. 

In constructing the reservoir the comrs. curtailed 
it by more than one-third of its length & nearly 
two-thirds of its capacity, & placed the embank- 
ment higher up the river than the point fixed by 
the Act, & so that the capacity could not be 
enlarged in the event of the supply of compensation 
water proving insufficient. In constructing the 
conduit the comrs. disregarded in material points 
the directions of the Act as to the course & 
serviceableness of the conduit & constructed a 
conduit which they alleged was “a substantial 
equivalent ’’ to the mill owners. The mill owners 
having brought an action against the comrs. :— 
Held: though no actual damage was proved the 
mill owners were entitled to a declaration that the 
reservoir & conduit were not in accordance with 
the provisions of the Act, & to an injunction 
restraining the comrs. from taking or using the 
waters of the river or from interfering with the flow 
of the river otherwise than as authorised by the 
Act.—HERRON v. RATHMINES & RATHGAR IMPROVE- 
MENT CoOMRS., [1892] A. C. 498; 67 L. T. 658, H. L. 
Annotations :—Consd. Fielden v. Morley Corpn. (1898), 14 


PART III. SECT. 1, SUB-SECT. 2.—B. 


n. Right to damagea.}—Applt. corpn. 
had statutory powers to make any 
waterworks which it required within 
specified limits, & to take as much 
water as it pice for the supply of 


such 


took such an amount of water from a 
river as to interfere with the working 
of a mill of resp., who was a mparan 
owner lower down the river :—Held: 
interference was 
buildings or lands for which they were 


Warer Suppuy. 


T. L. R. 566; A.-G. vo. Frimley & Farnborough District 
Water Co., [1908] 1 Ch. 727. Reld. The Johannesburg, 

1P. 65; A.-G. v. Barnet District Gas & Water Co. 
(1909), 101 L. T. 651. 


B,. Abstraction of Water 

112. Right to compensation—Abstration of 
water.|—BusuH v. TROWBRIDGE WATERWORKS UCo., 
No. 109, ante. 

118. ———.]— PAGE v. KETTERING WATER- 
WORKS Co, (1892), 8 T. L. RK. 228. 

11 Abstraction of running silt.| — 
FLETCHER v. BIRKENHEAD CORPN., No. 108, ante. 
Interference with underground water.|— 
See Sub-sect. 2, F., post. 











C. Escape of Water. 


See, generally, NEGLIGENCE, Vol. XXXVI, 
pp. 52, 63, Nos. 326-332 ; Nuisancn, Vol. XXXVI., 
pp. 191, 192, Nos. 323-330. 

115. Right to damages.]—The provisional com- 
mittee of a waterworks co. agreed with pltf., on 
his withdrawing his opposition to their bill in 
Parliament, to purchase lands for the works at a 
fixed sum per acre, including damage for severance, 
& in addition to pay for any damage pltf. should 
sustain from the water of the co. being near his 
house or buildings, & also to make good to pltf. 
or his tenants all loss or damage which the erection 
of the intended works might cause to any property 
belonging to or in the occupation of him or them 
which the co. might not purchase, except damage 
occasioned by severance, whether caused by the 
order or ncglect of the co. ; the damage in all these 
cases to be assessed by certain persons named as 
arbitrators. The local Act was obtained & it 
incorporated Lands Clauses Consolidation Act, 
1845 (c. 18), & the purchase-money was paid, & 
the compensation money under the above heads 
was ascertained by the arbitrators & paid to pitf. 
Pitf. subsequently brought an action against the 
co. claiming damages for taking so little care of a 
reservoir that the water oozed out over pltf.’s 
land, causing offensive smells & vapours, & 
rendering his buildings damp & unwholesome, & 
permanently injuring their value, & for obstructing 
a drain & thereby penning back the sewerage of 
pltf.’s house so that it could not flow away by 
means of the drains as it ought; & further that 
by reason of the making of deft.’s reservoir & 
works authorised to be made by their Act, a drain 
whereby pltf.’s adjoining house & lands were 
drained, was interrupted & rendered useless, & 
defts. neglected to substitute another drain 
according to their duty, whereby pltf.’s house & 
lands were insufficiently drained; & also for 
cutting a channel across, & thereby, & also b 
means of deft.’s reservoir & works, depriving pltf. 
of the use of an agricultural road forming a com- 
munication between lands of plitf., & for not 
substituting another road in lieu of it; & also ey 
the reservoir & works obstructing a public footpath 
& depriving pltf. of the use of it, & thereby causing 
him particular damage & inconvenience :—Held : 
(1) the action was maintainable, the damages 
claimed not being those directed by Act of Parlia- 


BroTrHers & INGLEWOOD BOROUGH 
| CounctL, (1918) V. L. R. 467.— AUS. 


115 ii. ——-.}-He BLAND BROTHERS 
NGLEWOOD_ BOROUGH COUNCIL 


& I 
damage to | (No. 2), [1920] V. L. R. 522.—AUS, 


liable.—QUEBEO CITY v. BASTIEN mre, Seo 
ey ony amages. occasioned by (1920), 89 L. J. P. C. 247.—CAN, v. ‘Kaskoaiby Wareewonke CoMme, 
lands.” ‘Tho ‘corpn., acting within | PART Ill, SECT. 1, SUB-SECT. 2.—o. | 882) qi 4PP: oad 7 Sor 
their powers, & without negligence, 115i. Right to damages.}—Re Bianyv | soot. 


Part I1].—Powers, Dutimms anp LiaBititres or UNDERTAKERS. 


ment to be settled by arbn., or such as were con- 
templated by or within the scope of the previous 
agreement between the parties; (2) with respect 
to the right of action for the damage occasioned 
by the interruption of pltf.’s drain & the non- 
substitution of another, it was immaterial that 
the defts. had no notice that the interrupted drain 
was for the drainage of pltf.’s house, or that pltf. 
required any substituted drain.—BLAGRAVE v. 
BRISTOL WATERWORKS Co. (1856), 1 H. & N. 369; 
= nye Ex. 57 ee 56 a R. 1246. 

nnotation :-—Generally, . : 

(1858). 87 Le eG GOldemid 

116, ~ Negligence of undertakers.]—A local 
Act of Parliament incorporated certain persons for 
the purpose of securing a regular & proper supply 
of water to millowners whose works were situated 
on the banks of the river B. These persons had 
powers given them to collect the waters of several 
smal] streams into a reservuir, & as often as 
necessary, to send down those waters to the Bb. 
through the channel of a stream called M. The 
2nd clause of the Act directed them to ‘ make, 
erect, construct, maintain, repair, & keep,’ by 
means of a reservoir, a due adequate supply 
of water for the river B. at all seasons of the 
year, & to enter on the lands of the different 
streams named, to do what was necessary for the 
conveyance & due regulation of the supply of 
such waters, & ‘“‘ to make, ercct, altcr, maintain, 
repair, widen, deepen, scour, cleanse, & keep 
proper & sufficient conduits, aqueducts, channels 
& watercourses, drains, feeders, weirs, dams,” 
&e. The 82nd clause gave similar directions, & 
ordered that the surplus water should be returned 
into the different streams from which it had been 
taken, & also made provisions for supplying 
with water the cattle depasturing in fields adjoin- 
ing. The persons incorporated under the Act 
erected the reservoir, collected the waters of the 
different streams, & sent them through the channel 
of the M. to supply the B., but, after a time, 
neglected to cleanse the channel of the M., so that 
at times it overflowed its banks & did damage to 
the land of the adjoining proprietors :—Held : 
under the words of the Act there was an obligation 
on the persons so incorporated to take care that 
the due execution of the works & operations in- 
tended by the Act should not be injurious to the 
lands lying along the banks of the M., & the bed 
or channel of the M. must be cleansed & kept in a 
proper state for the flow & reflow of the water 
that had to pass through it.—GxyppDIs v. BANN 
RESERVOIR PROPRIETORS (1878), 3 App. Cas. 430, 


Hampton 





Ll. 

Annotations :—Refd. Evans v. M. 8S. & lL. Ry. (1887), 36 
Ch. D. 626 ; Colac v. Surnmertfield, [1893] A.C. 187 ; South- 
wark & Vauxhall Water Co. v. Wandsworth Board of 
Works, [1898] 2 Ch. 608 : Poynten v. Anchulme Drainare & 
Navigation Comrs., [1921] 2 K. B. 213 ; Lagan Navigation 
Co. v. Lambeg Bleaching Dycing & Finishing Co., [1927) 
A. C. 226. entd. Hil) v. Metropolitan Asylum District 
Managers (1879), 4 Q. B. D. 433; Fleming v. Manchester 
Corpn. (1881), 44 L. T. 517; Gas Light & Coke Co. *. 
St. Mary Abbots, Kensington, Vestry (1884), Cab. & Kl. 
368: Truman v. L. B. & 8. C. Ry. (1885), 20 Ch. D. 89; 
Harrison v. Southwark & Vauxhal) Water Co., [1891] 2 Ch. 

408; Thompson v. Brighton Corpn. 

L. B., [1894] 1 Q. B. $32; A.-G. v. Conduit Colliery Co., 

1895] 1 e. . 301; Dixon v. G. W. Ry. (1898), 75 L. T. 
45: Goldberg v. Liverpool Corpn. (1900), 82 L. T. 362 ; 

Lambert v, Lowestoft Corpn., [1901] 1K. B. 590 ; Canadian 

Pacifico Ry. v. Roy, {1902} A. C. 220; East Fremantle 

Corpn. v, Annols, (1902) A. C. 213; Ash v. G. N. Picc. & 

Brompton Ry. (1903), 67 J. P. 417; McClelland v. Man- 

cheater Corpn., (1012) 1 K. B. 118; Newberry v. Bristol 


Tramways & Oarri Co. (1912), 107 L. T. 801; G.C. Ry. 
v. Hewlett, igrer 3 4. ¢ 611; Papworth v. Battersea 
C . (No. 2), (1916] 1 EK. B. 583 ; Carpenter v. Finsbury 
B. } 3K. B. 195: Sheppard v. Glossop Corpn., 


[1993] 3 K. B. 182. 
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117. Breach of covenant by undertakers.|}— 
The owners in fee of the G. castle estate by deed 
of 1868 confirmed by private Act of Parliament, 
granted to deft. corpn. for the purposes of the 
supply authorised by their Acts a perpetual case- 
ment of taking & using surface water from a 
specified watershed area on pitf.’s estate. The 
water was conducted by streams & channels, 
partly natural & partly artificial, to ponds or 
reservoirs existing on the estate, from where there 
were streams & channels, also partly natural & 
partly artificial, fur taking off the overflow from 
the ponds, the corpn. covenanting ‘ at all times 
to maintain & keep all their works now made & 
& hereafter to be be made ”’ on the G. castle estate 
in good & sufficient repair & condition & not to 
do or occasion any avoidable damage or injury 
to the estate. Water having escaped & overflowed 
from the ponds & streams & done damage to the 
estate :—JTeld: the covenant covered works not 
made by the corpn. & was not confined to artificial 
watercourses but extended to works existing on 
the estate at the date of the covenant, including 
every natural & artificial constituent utilised for 
the services of the corpn.’s water system.—-EVAN- 
THOMAS v. NATH CoRPN. (1912), 76 J. P. 397. 

118. Escape from water main.—NSTrEewakr 
v. METROPOLITAN WATER BoakD (1912), 763.2. Jo. 
183. 

—— ———.]—See Pusiic AuTHORITIES, Vol. 
XXXVIII., pp. 22, 23, Nos. 123-125. 

119. Right to compensation—Construction of 
Private Act.|—By a waterworks Act it was pro- 
vided that the comrs. under the Act ‘ should be 
bound to make good to ©. & her heirs, etc., all 
damages which may be occasioned to her or them 
by reason of or in consequence of any bursting or 
flow, or escape of water from any reservoir or 
aqueduct or pipe or other work connected there- 
with ’ which may be constructed by the comrs. 
©. is proprietrix of lands situated below the site 
of one of the reservoirs, & during an extraordinary 
rainfall a great quantity of water was continuously 
discharged from the reservoir through a waste 
weir into the watercourse of a burn & did much 
damage to C.’s lands. She claimed compensation. 
There was no failure or insufficiency of the works 
& no negligence. :—eld : on the construction of 
the above clause C. was entitled to compensation 
for damage by flood waters from the reservoir, 
no matter how caused.—RoTiks (COUNTESS) v. 
KIRKCALDY WATERWORKS ComMRrs. (1882), 7 App. 
Cas. 694, If. L. 

Annotations :—Mentd. Davis v. Taff Vale Ry., [1895] A. C. 

542; Lte cae yeaa ary nia yo ‘ oc ei ; ony, 

> 4 10. U. I . » 

85 son Te Croaiiald 4 Manchester Ship Canal Co., 


1901] 2 Ch. 133 ; Withain Outfall Board v. Boston Corpn. 
1996), 136 L. T. 756. 








D. Pollution of Water. 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 61-67 ; &, generally, WATERS & WATERCOURSES. 

120. Right to injunction—Application of Water- 
works Clauses Act, 1847 (c. 17}, s. 6.J—A water- 
works co. were authorised by their private Act. to 
take & use the water of certain springs which 
supplied a river upon the banks of which certain 
mills were situate. The Act provided that the 
co. should not abstract more than a certain amount 
of water before they had constructed a compensa- 
tion reservoir for storing the water during floods 
for the benefit of the millowners. The Act gave 
the co. compulsory powers for acquiring land, 
streams, & springs for their undertaking, & powers 


116i. ——— Negligence of undertakers. |}—J AMES v. BRIDGEWATEB (1915), 49 N. 8. R. 188.6-CAN. 


116 ti. —— ——. + Emerrson®r. GENERAL W 


ATER Co. (1874), 6 Nfld. L. R. 11.—-NFLD. 


Z2Z222 
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Sect. 1.—Construction and maintenance of water- 
works: Sub-sect. 2, D., EF. & F. Sect. 2: 


Sub-sect. 1.] 


to acquire by consent lands for constructing their 
compensation reservoir. The Act contained a 
reservation of the rights of the owners & occupiers 
of any lands, mills, or works, to the use of the 
waters of the stream, except so far as provided & 
declared by the Act. Waterworks Clauses Act, 
1847 (c. 17), was incorporated with this Act. The 
co. constructed a compensation reservoir, & a sub- 
sequent Act of Parliament, which gave them further 
powers, including powers of emptying & cleansing 
the reservoir, recognised this reservoir as a suffi- 
cient compensation reservoir for the mill owners, 
& directed it to be maintained. The owner of some 
dye works situate on the river below the reservoir 
filed a bill against the co., complaining that the 
effect of the reservoir was to make the water of 
the river more muddy than it was before its con- 
struction, & to render it unfit for the process of 
dyeing, & praying for an injunction to restrain 
defts. from fouling the stream. These allegations 
being in the judgment of the ct. established.— 
Held: the Acts gave defts. no power to foul the 
water; the compensation clauses in Waterworks 
Act, 1847 (c. 17), did not apply, inasmuch as the 
injury was such as the co. were not authorised to 
commit; & pltf. was entitled to an injunction.— 
CLOWES v. STAFFORDSHIRE POTTERIES WATER- 
WORKS Co. (1872), 8 Ch. App. 125; 42 L. J. Ch. 107; 
27 L. T. 521; 36 J. P. 760; 21 W. RR. 32, L. JJ. 
Annotations :—Refd. Pennington v. Brinsop Hall Coal Co. 
(1877), 5 Ch. D. 769; Metropolitan Asylum District v. 
Hill (1881), 6 App. Cas. 193 ; Truman v. L. B. & S.C. Ry. 
1883), 25 Ch. D. 423 ; Shelfer v. City of London Electric 
ighting Co., Meux’s Brewery Co. v. City of London 
Klectric Lighting Co., [1895] 1 Ch. 287; Jordeson v. 
Sutton Southcoates & Drypool Gas Co., [1898] 2 Ch. 614. 
121. Right to damages—Depreciation of pro- 
perty.|—PItf. was owner of two dye works, which 
were situated upon the banks of the river, & which 
had carried on flourishing businesses, until the 
construction of a reservoir by defts. higher up the 
river. The consequence of the construction of the 
reservoir was that a deposit of mud was formed at 
the bottom of it, which escaping into the river 
so fouled it that the water became unfit for use 
in pltf.’s works, & the businesses consequently 
fell off until pltf. was obliged to sell the works 
very much below their former value.  Pitf. 
brought an action when the judge directed the jury 
to find a verdict for tas & the jury awarded £400 
for damages & £1,000 for the depreciation of the 
property. On motion for new trial :—Held: 
pltf. was not entitled to recover anything for the 
depreciation of his property, & the rule must be 
made absolute for a new trial, unless he would 
consent to reduce his damages to the £400 lawfully 
recoverable.—TATTON vu. STAFFORDSHIRE Port- 
TERIES WATERWORKS Co. (1879), 44 J. P. 106. 
Pollution of compensation water.]|—See No. 92, 
ante. 


H. Injury to Mines and Minerals. 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 18-27. 

122. Right to injunction—To restrain filling of 
reserovir—Threatened injury to mine workings.]— 
The Waterworks Clauses Act, 1847 (c. 17), 8. 27, 
orovides that: ‘“‘ Nothing in this or the special 
Act shall prevent the undertakers from being 
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0. Bond fide acquisition by _ tres- 
passer.)- Deft., a waterworks co., 
sank a well on pltf.’a property in the 
bond fide belief that the well was 
situated on propes.y it had leased 





froin one 5S. for the purpose of augment- 
ing the supply of water which it was 
under an obligation to furnish for the 
use of a certain town. Deft. subse- 
quently ascertained as a result of a 
survey that the well had been sunk 
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liable to any action or other legal proceeding to 
which they would have been liable for any damage 
or injury done or occasioned to any mines by means 
or in consequence of the waterworks in case the 
same had not been constructed or maintained by 
virtue of this Act or the special Act” :—Held: 
the sect. left the undertakers liable to all legal 
proceedings which before the Act were open to 
mineowners for protection from damage or injury 
arising from the works, whether actual or threat- 
ened; so that the action in this case was sustain- 
able, although it was a quia timet action brought 
by mineowners for an injunction to restrain defts. 
from filling a reservoir constructed & maintained 
by virtue of a special Act & the Act of 1847 on 
the ground that, if filled, the mine would be 
flooded.—-GRAIGOLA MeEertTuHyr Co., Lp. ov. 
SwWANSHA CorPpn., [1928] Ch. 31; 97 L. J. Ch. 129 ; 
43 T. L. R. 600; 71 Sol. Jo. 6813; on appeal, 
[1928] Ch. 235, C. A.; [1929] A. C. 344, H. L. 

Right to compensation.!|— See ComMPULSORY PUR- 
CHASE OF LAND, Vol. XI., pp. 129, 180, 151, 157, 
Nos. 186, 337, 377-379. 

Right to support.]—See CoMPpULSORY PURCHASE 
oF LAND, Vol. XI., pp. 153, 154, Nos. 354-356. 


F, Interference with Underground Water. 


See, generally, WATERS & WATERCOURSES. 

123. Right to interfere with undertakers’ supply 
—Construction of local Act.|—A local Act autho- 
rised a co. to enter upon lands within a certain 
manor, & to dig & search for any spring of water, 
& to convey the water from such springs into 
South Shields, for the use of the inhabitants of 
the town & the shipping in the harbour. It 
provided that the co. should not take the water 
from any spring, stream, or ponds, so as to deprive 
the occupiers of the lands of water for their own 
necessary uses, & for the cattle depasturing therein. 
The co. had power to lay down pipes, etc., & the 
inhabitants, with the consent of the co., might 
obtain the water by pipes, etc., to communicate 
with the co.’s pipes, at certain charges, according 
to the bore of the pipes :—Held: the owners or 
occupiers of lands within the manor were not 
prevented by the Act from sinking wells in such 
lands, though the effect might be to draw off the 
water from the co.’s springs.—SouTH SHIELDS 
WATERWORKS Co. v. COOKSON (1845), 15 L. J. Ex. 
315. 

124. -}—The owner of land containing 
underground water, which percolates by undefined 
channels & flows to the land of a neighbour, has 
the right to divert or appropriate the percolating 
water within his own land so as to deprive his 
neighbour of it.—BRADFORD CORPN. v. PICKLES, 
[1895] A. C. 587; 64L. J. Ch. 759; 73 L. T. 353 ; 
60 J. P.3; 44 W. R. 190; 11 T. L. R. 555; 11 
prion Metre Sutton, Southcoates & 

ee . 8 on, O coates 
Sage rash pe Gas Co. [1899 2 Ch. 217; Mostyn ©. Atherton 

(1899), 68 L. J. Ch. 629 ; Salt Union v. Brunner, Mond, 

2K. B. 822 ; English v. Metropolitan Water Board, 

[1907] 1 K. B. 588. entd. Cochrane v. Smith (1895), 
127. L. R. 78; Murray v. Epsom L. B. (1896), 45 W. R. 
185; Pitts v. George (1896), 66 L. J. Ch. 1; Allen v. 
Hood, [1898] A. ©. 1; Quinn v. Leathem (1801) A. C. 


95; Husey v. London Electric Supp) Gor n. 
Yh. 411; Titzro v. Cave, [1905] 2 K. B. 364 : att v. 
biti uf $11 KB. 244; Ware & Do 








British Medical Assocn., [191 
Freville v. Motor Trade Assocn., [1921) 3 K. B. 40. 


125. Right to compensation—Abstraction of 
water— Waterworks Clauses Act, 1847 (c. 17), 8. 12.] 


upon pltf.’s land, but it continued to 
draw wator therefrom. Pitf. claimed 
an account of all water taken from the 
well & payment of all profits shown to 
have resulted from its disposal :— 
Held: deft. was not bound to account 
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—~Applts., in the execution of works authorised by 
a@ local Act, which incorporated Waterworks 
Clauses Act, 1847 (c. 17), intercepted water from 
percolating underground into a well belonging to 
resp.; & also abstracted from the well water 
which had already so percolated into & was in it. 
Waterworks Clauses Act, 1847 (c. 17), 8. 12, 
enacts “that in the exercise of’ the powers 
conferred by the Act “the undertakers shall do 
as little damage as can be,” ‘“ & shall make full 
compensation to all parties interested for all 
damage sustained by them through the exercise 
of such powers” :—Held: inasmuch as, apart 
from the Act, no action would have lain by resp. 
against applits. in respect of either the interception 
or the a straction of such water, the Act gave 
resp. no right to compensation in respect of 
elther.—NEW River Co. v. JolnNson (1860), 2 
KB. & BE. 485; 29 L. J. M. ©. 93; 1L. T. 295; 
24 J. P. 244; 6 Jur. N. S. 874; 8 W. R. 179; 
121 BH. R. 164. 
Annotations :—Consd, It. v. Metropolitan Board of Works 
rend), 3B. & S. 710 Jordeson v. Sutton Southcoates 
rypool Gas Co., {1899} 2 Ch. 217. Refd. Rhodes v. 


Airedale Drainage Comrs. (1876), 1 C. P. 1). 380; ILingko 
v. Christchurch Corpn. (1912), 106 L. T. 376. 


126. Withdrawal of support.|—Defts. 
were the owners of a well & pumping station 
situate at a distance of about 20 yards from a 
natural stream. ‘his well was for 76 feet of its 
depth from the top lined with steel cylinders, so 
that no water from the adjacent soil could obtain 
access to the well except at a greater depth than 
76 feet. Pltf. was a riparian owner lower down 
the stream. Tho effect of defts.’ pumping from 
the well was that the goneral level of the water 
in the soil in the neighbourhood of the well was 
lowered to the extent of about 12 inches, with the 
result that the soil became dry, & a portion of the 
water flowing down the stream leaked out through 
the bed & side of the stream, so that the volume 
of the water in it was substantially diminished by 
the time it reached pltf.’s land. None of the 
water, however, which so escaped from the stream 
in consequence of defts.’ pumping found its way 
into defts.’ well :—Held: as defts. did not appro- 
priate any of the water of the stream by pumping 
it up through their pipes, but merely caused it to 
sink a short distance into the ground by reason 
of their withdrawing the support of the lower 
subterranean water, the damage to the stream 
gave no cause of action.—ENGLISH v. METRO- 
POLITAN WATER Boarp, [1907] 1 K. B. 588; 
76 LL. J. K. B. 361; 96 L. 7.573; 71 J. P. 313 ; 
23 T. I. R. 318; 5 1. G. BR. 384. 


Annotation :-—Refd. Stollineyer v. Petroloum Development 
Co., [1918] A. C. 498, n. 
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127. Duty to provide supply—For objects con- 
templated by special Act.]—A local Act authorised 
the Corpn. of Plymouth to construct a watercourse 
or conduit, for bringing a supply of fresh water 
from a distance to Plymouth for public objects, 
as for the supply of the ships & town & to scour 
the haven. Mills were erected on the watercourse, 


because (1) in so far as it was a bond fide 
possessor the water taken—if it could 
Mghtly be regarded as a fruit-—was 4 
fruit of the improvement itself & not 
of the property gonerally ; & (2) in 
so far as it might be rogarded as a 
mala fide possessor after it ascertained 
the true position of the well the cost 


Whether 
of making the water available was 


eater than the price obtained for 
fe from the public— FLETCHER 
FLETCHER v. BULAWAYO WATERWORKS 
Co., LYp., [1915] App. D. 636.—S. AF, 
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p. Contract to : 
assumpsil lics.jJ—Assumpsit 
held maintainable against defts. for the 
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& the corpn. afterwards conveyed away a portion 
of their interest in the leat :—Held: the corpn. 
had undertaken the performance of a public 
trust, & could not divest themselves of the means 
of fully executing it; the primary duty of the 
corpn. was to provide for the public objects 
see gee Tosa by the Act; & the surplus water 
only, after satisfying the public purposes, could 
be applied to the use af the mills.—A.-G. wv. 

PLYMOUTH Corpn, (1845), 9 Beav. 67; 15 L. J. Ch. 

109; 8L. T. O. S. 34; 50 E. R. 268. 

Annotation :— , . ’ 
ot ce 5 ental Christ’s Hospital »v Grainger (1846) 
128. Contract to take supply—Necessity for 

stamp.|—(1) A. acted as the owner of premises, 

& made a contract with a water co. to supply the 

premises with water at a certain height. In his 

absence his men, to the injury of the co., fixed 

the pipo at a higher level. After it was done, A. 

knew of it. A. was not in fact the owner of the 

premises :—Held: he was liable in an action on 
the case brought by the co. 

(2) A contract with a water co. for the supplying 
of premises with water does not require a stamp.— 
WEST MIDDLESEX WATERWORKS Co. v. SUWER- 
KROP (1829), 4 0. & P. 87; Mood. & M. 408, N. P. 
Annotations :-——As to (2) Retd. Church », Imperia) Gas Light 

& Coke Co. (1837), 6 Ad. & KL 846. Generally, Mentd, 

Curr v. Scudds (1855), 11 Exch, 190. 

129. For specified purposes—Construction.} 
—The B. co., possessing springs of water of their 
own, covenanted, upon selling to the A. co. a 
portion of those springs, to take from the A. co. 
the entire supply of water they might require for 
certain specified purposes, & that they would not 
supply any of the places, their own premises 
forming part of the district, which the A. co. was 
authorised to supply by their Act of Parliament. 
The B. co. afterwards leased a portion of their 
premises, through which portion their own stream 
of water ran, thus supplying their lessecs with 
water from this stream :—Held: (1) the B. co. 
were precluded by the covenant from using their 
own supply of water for the purposes for which 
they had stipulated to take water from the A. 
co.; (2) it could not be decided, in the absence 
of the lessees of the B. co., whether the supply of 
water furnished to them by the B. co. could be 
stopped, but the ct. directed an inquiry as to 
what damages the A. co. had sustained, & were 
sustaining, by reason of the B. co. supplying their 
lessees with water. 

(3) A delay of twelve years in making the com- 
plaint does not amount to acquiescence, or to an 
abandonment of plitfs.’ rights—HARTLEPOOL Gas 
& WATER (Co. v. WEST HARTLEPOOL TLARBOUR & 
Ry. Co. (1865), 12 L. T. 366. 

130. —— Breach of contract—Inquiry as 
to damages.|— HARTLEPOOL GAs & WATER Co. v. 
West HARTLEPOOL HARBOUR & Ry. Co., No. 129, 











—— Effect of acquiescence in 
breach.]|—HArTLePooL Gas & WATER Co. v. 
West HARTLEPOOL HARBOUR & Ry. Co., No. 129, 
ante. 

- For maintenance of school—Power of local 
education authority to make contract.j|—Sce 
Epvucation, Vol. XTX, p. 559, No. 30. 


of a special paro 
agreement with pltf. for the supply of 
water to the Toronto baths.— BLUE 
v. Gas & WATER Co. (1849), 6 U. C. R. 
174.—CAN. 

.-———~ Construction of contract.) 
—-KINGSTON CORPN. vv. OITY OF 
Kingston WarTeRWORKS Co. (1860), 
19 U. C. R. 490.—CAN. 


non-performance 


take supply— 
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sr a Sd of water by undertakers: Sub-sect. 
B.) 


SuB-SECT. 2.—DomESTIC SUPPLY. 
A. Duty to Supply. 
See Waterworks Clauses Act, 1847 (c. 
ss. 35, 36. 
132. Extent of duty—Sufficiency of supply— 
Effect of drought.]—-JACKSON v. FAaRNHAM WATER 
Oo. (1887), 3 'T. L. R. 632, D. C. 


Annotation :—Refd, Simpson v. South Oxfordshire Water 
& Gas C'o., [1908] 1 K. B. 917. 


133. -|—The I. co. complained 
of the E. water co. refusing a supply of water. 
The I. co. were excused under Waterworke 
Clauses Act, 1847 (c. 17), ss. 42, 48, if prevented 
by frost, unusual drought, or other unavoidable 
cause or accident. The magistrate found that 
the cause was either drought or unavoidable :— 
Held: the E. co. came within the words of the 
exemption, & there was a good defence.—INDUS- 
TRIAL DWELLINGS Co. v. East LONDON WATER- 
WORKS Co. (1804), 58 J. P. 430, D. C. 

134. —— Constant supply. 
CoRPN. v. Brapy (1897), 14 T. L. BR. 11, D.C. 

185. -|—Waterworks Clauses Act, 
1847 (c. 17), s. 43, applies only to a total cossation 
of the supply, & not to a neglect to furnish a 
suflicient quantity. If the water co. continuously 
supply the consumer with some water for his 
domestic purposes, the fact that the quantity 
supplied is insufficient for the reasonable require- 
monts of his house does not constitute an offence 
within the sect.—-SIMPSON v. SOUTH OXFORDSHIRE 
WatTir & Gas Co., [1908] 1 K. B. 917; 77 L. J. 
K. B. 461; 98 I. T. 585, 72 J. P. 162; 24T.L. R. 
407; 6L. G. R. 454, D.C, 

136. ——— Purity of supply—‘‘ Pipes ’’—Water- 
works Clauses Act, 1847 (c. 17), 8. 35.|—-lesps. 
were undertakers empowered under a special Act, 
which incorporated Waterworks Clauses Act, 
1847 (c. 17), 3. 35, to supply water from certain 
sources. By bye-laws authorised by the special 
Act they prescribed lead or cust iron as the 
material to be used for service pipes. Being 
requcsted by applt. to lay down a service pipe 
from their main to his house, they laid down one 
of lead, no objection being made by him to the 
material used. The pipe was laid at the expense 
of applt. & his landlord, & became their property, 
but romained under respts.’ control. In an 
action by applt. against respts. for a breach of 
Waterworks Clauses Act, 1847 (c. 17), 8. 35, by 
supplying him with impure & unwholesome 
water, it was proved that the water complained 
of was pure & wholesome until it entered applt.’s 
service pipe, where it absorbed lead to such an 
extent as to make it injurious to applt.’s health :— 
Held: they had discharged their duty under the 
secl. & applt. could not recover.—MILNES vw. 
HUDDERSFIELD CoRPN. (1886), 11 App. Cas. 511; 
66 L. J. Q. B. 1; 55 L. T. 617; 50 J. P. 676; 
34 W. KR. 761; 2'T. L. R. 821, BH. L. 

Annotations :—Refd. Clegg, Parkins ; ” 
| eae wes Ey Bar indtle v. Raynes & Aber Valleys 

Oxfordshire Water & Gas. C6, thos} Le 8 Sore 


1K. B 
Whittington Gas Light & Cok e, : 
Water Hoard, (1914, 1 Ch. 2700” Chestortild Gas & 


137. Impure water from unauthorised 
source — Colliery workings.}] —A.-G. v. NorTu 


17), 
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r. Whether payment of rat - 
dition preeedent.|—Pitt. ee ae ihe 
occupier of premises used as a pos 


office withi te 
dene: n the district supplied by 


domestic purposes 


by defts 


entered on the valuation Mst & were not 

rated, demanded a sano 
u 

e regulations made 

Antes - = hidey unable to gare re 

. Bs 6 proper amoun e 

which yeeusee were not paid by them for the water-supply :— 


h 


comply with all t 
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SHIELDS WATERWORKS Co. (1892), Z'imes, May 12, 


Annotation :—Consd. A.-G. v. Frimley & Farnborough 
District Water Oo., [1908] 1 Ch. 727. 


138, Impure water from unfenced 
reservoirs—Without filtration.|—An area con- 
taining between 50,000 & 60,000 persons was 
supplied by a water co. from unfenced reservoirs, 
without filtration, the water being obtained from 
streams which received the drainage of farmyards. 
Samples analysed showed in one case an excess 
of absorbed oxygen & albuminoid ammonia, & in 
others bacilli indicative of sewage pollution wore 
present :—Held: the water co. was not supplying 
ee & wholesome water as required by the 

aterworks Clauses Act, 1847 (c. 17), 8, 35.— 
A.-G. v. RUYMNEY & ABER VALLEY Gas & WATER 
Co. (1907), 71 J. P. 435. 

Breach of Bute emer against undertakers.] 
—See Sub-sect. 5, post. 


B. What is a “ Dwelling-House.”’ 

139. Poor law school.|—-(1) A poor law school 
is a dwelling-house within enactments requiring 
a water co. to supply water to dwelling-houses for 
‘* domestic purposes ’’ within the meaning of the 
Waterworks Clauses Acts. Though the carrying 
on of such a school is a business, water used in the 
school for purposes of a domestic character is used 
for ‘‘ domestic purposes ’’ within the meaning of 
those Acts; for it is the character of the purpose, 
& not the character of the premises in which the 
water is used, that is the important factor in 
determining whether it is used for ‘‘ domestic 
purposes ”’ or not. 

(2) The words ‘ domestic purposes” in the 
Waterworks Clauses Acts refer to user not merely 
for washing, drinking, & flushing closets & the 
like in a house, but extend to user for the amenities 
of the house, even where the house is used for 
business purposes ; but the limit of such amenities 
must be ascertained with due regard to what is 
reasonable & to what is the ordinary user at the 
present day. Thus the heating of premises by 
hot water pipes is, while the generating of steam 
for the supply of power is not, a domestic purpose. 

The use of boilers to supply power for driving 
laundry machinery & for pumping water from 
wells is not a domestic purpose. 

(3) Where a water co. required to supply water 
for domestic purposes are empowered to make 
regulations for preventing the misuse of the 
water, & to refuse a supply if such regulations are 
not complied with, a person otherwise entitled 
to a supply for his domestic purposes cannot 
demand such supply if the appliances for the 
use of water in his house do not conform with the 
regulations. 

(4) Where, there being no other prescribed 
limit, the bore of a service pipe to be laid by the 
owner or occupier of a house for obtaining water 
for his domestic purposes is limited by Water- 
works Clauses Act, 1847 (c. 17), s. 50, to half an 
inch, unless the undertakers consent to the use 
of a larger pipe, & the co. by their regulations 
fix three-quarters of an inch as the maximum 
bore, a person entitled to a supply for domestic 
purposes cannot insist on being supplied by means 
of a pipe of larger bore, but ho is not precluded 
from insisting on a supply by means of as many 








tela: 
defts. could not insist on prepaymen 
of water rate by pltf. as a condi: 
tion precedent to their supplying pltf. 
with water.— POSTMABTER-GENERAL 0. 
NENAGH URBAN Diatrict OoUNctn, 
(1913) 1 I. R. 288.—IR. 


the premises not boing rated 
of water for t 
d not strictly 
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small pipes as may be necessary.—SOUTH-WES8T 
SUBURBAN WarTeR Co. v. St. MARYLEBONE 
GUARDIANS, (1904] 2 K. B. 174; 78 L. J. K. B. 
347; 68 J. P. 257; 562 W. R. 878; 20 7T. L. R. 
299; 48 Sol. Jo. 8397; 2 L. G. BR. 567. 


Annotations :—~As to (1) Apprvd. Metropolitan Water Board 
wale » {1914] A. C. 118. Refd. Frederick v. Bognor 
ater Co. (1908), 78 L. J. Ch. 40; South Suburban Gas 

Co. v. qetropoutan Water Board, [1909] 2 Ch. 666: 
Metropolitan Water Board v. L. B. & 3. C. Ry. (1910), 
103 L. T. 304; Metropolitan Water Board v. Colley’s 
Patents, {1911] 2 K. B. 38; Bristol Grdns. v. Bristol 
Waterworks Co., [1912] 1 Ch. 846: Northern Theatres 
Co. v. Shillito, (1925] 2 K. B. 100. 48 to (2) Refd. Chester 
yp gterworks Co. v. Chester Union Grdns. (1908), 98 L. T. 


140. Theatre.]|—-By sect. 59 of its private Act a 
city corpn. was required to furnish a supply of 
water for domestic purposes at certain rates, 
based upon rental values (a) at the request of the 
owner or occupier of any private dwelling-house, 
or part of a private dwelling-house, in any strect 
within the borough in which any water main of 
the corpn. from time to time is laid ; & (b) on the 
ere cevon of any person who under the provisions 
of this Act is entitled to demand a supply of 
water within the borough for domestic purposes. 
=F sect. 63 the corpn. might supply any person 
w th water for other than domestic purposes 
: ape? such terms & conditions as may be agreed 
on between the corpn. & the persons desirous of 
having the supply ” :—Held: a theatre where no 
one resided, & where the consumption of water 
was very small in comparison with the high 
rental value, was not a ‘‘ private dwelling-house ” 
within sect. 59, but the proprietor was in the 
position of a person entitled to be supplied with 
water at an agreed rate within the meaning of 
sect. 63.—NORTHERN THEATRES Co. v. SHILLITO, 
[1925] 2 K. B. 100; 940.. 5. K. B. 472; 183 L. T. 
156; 89 J. P. 101; 69 Sol. Jo. 459; 23 L. G. R. 
288, C. A. 

141. ki aroha mre a special Act, incor- 
porating Waterworks (Clauses Act, 1847 (c. 17), a 
waterworks co. were bound at the request of the 
owner or occupier of any house to supply such 
person with water for domestic purposes at a 
minimum rate, to be increased if such house 
should be occupied by more than one family, & 
the Act further provided that a supply of water 
for domestic purposes should not include a supply 
of water for baths, washhouses, or public purposes. 
Waterworks Clauses Act, 1847 (c. 17), deals with 
the supply of water for cleansing sewers & drains, 
cleansing & watering the streets, supplying any 
public pumps, baths, or washhouses, & imposes & 
penalty for noglect to supply water “for the 
public purposes aforesaid ’’ :—JTeld : a workhouse 
was a house of which the guardians were owners, 
& the co. were bound to supply them with water 
for domestic purposes, such supply not being a 
supply ‘ for public purposes ” within the meaning 
of the special Act or of Waterworks Clauses Act, 
1847 (c. 17), & for the purposes of the special Act 
the inmates of the workhouse were to be treated 
as one family & the rate assessed accordingly.— 
LISKEARD UNION v. LISKEARD WATERWORKS Co. 
sage 71Q. B.D. 505; 45 J. P. 780; 30 W. R. 


Annotations :- -Apld. Barnard Castle U. C. v. Wilson, [1901 
2 Ch. 812. Refd. Mile End Union v. Hoare, [1903] 
K. B. 488; South-West Surburban Water Co. v. St. 
Marylebone Union, [1904] 2 K. B. 174; Chester Water- 
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works Co. v. Chester Union Grdns. (1907), 86 L. T. 566; 
Bristol Grdns. v. Bristol Waterworks Co., (19131 - on 


Pte Northern Theatres Co. v. Shillite, [192 


142. .|—A water co. were bound by their 
special Acts to furnish water to dwelling-houses 
within their district for domestic purposes at cer- 
tain rates based on the annual value of such dwell- 
ing-houses, & for other than domestic purposes at 
such rates & upon such terms & conditions as 
might be agreed upon, or, failing agreement, upon 
such terms asmight be determined by two justices, 
provided that the supply for domestic purposes 
should not be in any way interfered with or 
endangered. By sect. 22 of one of their Acts it 
was provided that they should not ‘‘ be bound to 
supply any dwelling-house with water, otherwise 
than by meter or special agreement, where any 
part of such dwelling-house is used for any trade 
or business for which water is required.”’ 

Defts., as the owners & occupiers of a work- 
house, had entered into an agreement with the 
water co. for the supply by meter of water to the 
workhouse at a rate varying with the quantity 
consumed, according to the co.’s scale of charges, 
& water was so supplied to the workhouse for 
several years, when defts. requested the co. to 
remove the meter & furnish a supply for domestic 
purposes at rates based on annual value. The co. 
refused to do so, & the water was supplied by 
meter to & used by defts. as before, but for several 
years no payment had been made for it, defts. 
refusing to pay except on the basis of a domestic 
supply. The guardians used the water for boilers 
used for purposes of power to engines for a venti- 
lating fan in the kitchen; for a dryng fan in the 
laundry; for wringer & washing machines, & for 
rain water pumping, for watering pigs & washing 
Piggeries, for engines used to heat a shed where 
wood was chopped, for watering vegetable & flower 
gardens & heating greenhouses, for heating in- 
firmary & surgery, mortuary, & chapel; for flush- 
ing water closets & for ordinary drinking, washing, 
& sanitary purposes :—Held: the guardians did 
not use any part of the workhouse for any trade or 
business purposes for which water was required, & 
sect. 22 did not apply, they were entitled to a 
supply of water for domestic purposes at the 
domestic rate, & a separate supply for non- 
domestic purposes to be paid for as provided by the 
Act, but they were not entitled to require the 
co. to supply the workhouse with water for purposes 
other than domestic purposes unless & until they 
had agreed with the co. as to the terms & condi- 
tions of such supply, or, failing such agreement, 
tho terms & conditions had been determined by 
two justices, & they had made such alterations 
as were necessary for the segregation of the two 
supplies. CHESTER WATERWORKS Co. v. CHESTER 
UNION Guanrpians (1908), 98 L.. T. 701; 72 J. P. 
121; 24T.L. R. 301; 6L.G. R. 446, C. A. 
Annotations :—Oonsd.. Krederick v. Bognor Water Co., 

{1909} 1 Ch. 149. Refd. Bristol Grdns. v. Bristo] Wator- 

works C'o., [1912] 1 Ch. 846. 

143, ——.]—BristoL GUARDIANS v. BRISTOL 
WATERWORKS Co., No. 62, ante. 

144. Whether used for trade or business—Beer- 
house.]—A local Water Act provided that the water 
authority should at the request of the occupier of a 
dwelling-house furnish a sufficient supply of water 
for domestic purposes at certain specified rates 
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indated), cited in Michacl & Will’s therefore it is not a ‘house’? In the 
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t. Golf club-house.J—A_ golf club- 
bouse in which no ono slept is not a ePRESTWICK GOLF Crus TRUSTEES 1. 
elling-houso ’’ within 
(Scotland) Act, 1892, s. 4 (13), & SOOT. _ 


141 1. Workhouse.J — A — dwelling- 
house for the purposes of domestic 
water supply may ineludo such A 2 
building as a workhouse.—DvUBLIN ‘‘ dw 
Corpn. v. SoutH DUBLIN GUARDIANS 


gense of sects. 263, 264 of that Act, & 
consequently is not entitled to a supply 
of water at the domestic watcr rate.— 


Burgh Police PRESTWICK CorPN., [1909] 8. C. 94.— 


1080 WATER 


Sect. aK d of water by underlakers: Sub-sect. 
2,B.& 0.) 


per annum, & the Act further provided that the 
water authority was not bound to supply with 
water otherwise than by measure any building used 
partly as a dwelling-house & partly for a trade 
purpose :—Held: the authority was not bound to 
supply water otherwise than by measure to the 
occupier of a dwelling-house who carried on thereon 
the business of a beerhouse keeper, notwithstanding 
that the water was used solely for domestic pur- 
poses.—BARRETT v. ILKESTON CORPN., [1917] 1 
K, B. 827; 861. J. K. B. 919; 116 L. T. 693; 
81 J.P. 1388; 15 L. G. R. 320. 

145. Boarding school.|—The special Act 
of a water co. provided, sect. 60, that they should, 
on the a eee of the owner or occupier of a 
dwelling-house within their area of supply furnish 
him with a sufficient supply of water for domestic 
purposes at specified rates. But by sect. 61 of the 
Act the co. could not be compelled to furnish & 
supply ‘‘ otherwise than by agreement, where any 
part of such dwelling-house is used for any trade, 
manufacture, or business for which water is 
required ’’ :—Held: the keeping of a boarding school 
for boys in which water was used for the domestic 
purposes of all the inmates was not carrying on a 
‘* business for which water is required ’’ within the 
meaning of sect. 61, of the special Act, & the occu- 
pier of the house was therefore entitled to be 
supplied by the water co. with water to his house 
& premises at a rate not exceeding that specified 
in sect. 60.--- FREDERICK v. BOGNOR WATER Co., 
[1909] 1 Ch. 149; 78 L. J. Ch. 40; 99 L. T. 728; 
72 3, P. 501; 25 T. L. R. 31; 53 Sol. Jo. 31; 7 
Ju. G. R. 46. 


Annotations :-—Distd. ©Oddenino v. Metropolitan Water 
Board, [1914] 2 Ch. 734. Refd. Metropolitan Water 
Board v. L. B. & S.C. Ry., [1910] 1 K. B. 804; Metro- 
politan Water Board v. Colley’s Patents (1911), 80 L. J. 
Hh Pie hee 3 oe roneliea Water Board v. Avery (1914), 


146. Workhouse. |-—-CifesTER WATERWORKS 
Co. v. CHESTER UNION GUARDIANS, No. 142, anie. 








C. What are ‘‘ Domestic Purposes.” 

147. General rhonda ay governors of a school, 
carried on as a charity & not for purposes of profit, 
constructed a swimming bath for the use of the 
boys. The bath was in a building outside the 
main building of the school, but was connected 


with it by a corridor, & was separately rated for. 


poor rate. A swimming master was kept to teach 
the boys swimming, & a fee was charged for the 
use of the bath. This fee was compulsory for the 
boarders, but was charged to such only of the day 
boys as used the bath :—Held: under the circum- 
stances the water supplied to the bath was not 
supplied for ‘‘ domestic purposes ’’ within Water- 
works Clauses Act, 1863 (c. 93), 8s. 12, but was 
supplied for the business of the school, & conse- 
quently the water authority were entitled to make 
a special charge for the supply. Semble: a supply 
of water to a swimming bath for the use of the 
occupier of the dwelling-house & his family may 
be a supply for domestic purposes. 
_ A supply of water for domestic purposes is not 
limited to a supply inside the dwelling-house of 
the occupier, nor must it be a supply which is 
essential to the occupation, or even to the healthy 
occupation, of the house. 

Water supplied for the purpose of making the 
occupation of a house more convenient, or for 
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increasing its amenities is primd facie supplied for 

‘** domestic purposes.”’ 

The true test whether water is supplied for 
domestic purposes is not whether it is used by the 
occupier for the private purposes of himself & his 
household. 

Regard must be had to the ordinary habits of 
domestic life & to what can reasonably be con- 
sidered a ‘‘ domestic purpose.” 

The test of reasonableness ought also to be 
applied to the quantity of water required, & regard 
should be had, not only to the consumer, but also 
to the obligation of the water authority to afford 
a supply to their district for ordinary domestic 
purposes. 

In each case the ct. must see whether the supply 
required is reasonably a supply for domestic pur- 
poses.— BARNARD CASTLE URBAN COUNCIL v. 
Wimson, [1902] 2 Ch. 746; 71 L. J. Ch. 825; 87 
L. T. 279; 51 W. R. 102; 18 T. L. R. 748; 46 
Sol. Jo. 665, C. A. 

Annotations :-—Consd. Pidgeon v. Great Yarmouth Watcer- 
works Co., [1902] 1 K. B. 310; South West Suburban 
Water Co. v. St. Marylebone Union, (1904) 2 K. B. 174; 
Metropolitan Water Board v. Avery (1913), 83 L. J. K. B. 
178. Refd. Chester Waterworks Co. v. Chester Union 
ae 96 L. T. 566; Frederick »v. Bognor Water Co., 


[1909 "1 Ch. 149; Metropolitan Water Board v. Colley’s 
Patents, [1911] 2 K. B. 38. 


148. .J}—SoutTn-WEST SUBURBAN WATER 
Co. v. St. MARYLEBONE GUARDIANS, No. 139, ante. 

149. .}—The Metropolitan Water Board 
(Charges) Act, 1907 (c. clxxi), s. 8, provides for a 
supply of water for ‘“‘ domestic purposes ”’ to any 
house or building within the limits of supply of 
the Board at a rate based on the annual rateable 
value of the house or building; sects. 9 & 138 
prescribe the machinery for ascertaining such 
rate; sect. 16 provides for a suppy of water to 
any premises by meter when required for “ pur- 
poses other than domestic ’’ at rates varying with 
the quantity supplied; & sect. 25 defines 
‘‘ domestic purposes ’”’ to include water closets & 
baths of a certain capacity, but not to include “a 
supply of water for... any trade manufacture 
or business.” 

A gas co., whose works were within the limits 
of supply of the Board, provided at their 
works in pursuance of their statutory ga 
under Factory & Workshop Act, 1901 (c. 22), all 
necessary sanitary conveniences for their work- 
men. No one resided at the works, which were 
exempt from inhabited house duty. The co. 
claimed to be entitled under sect. 16 of the Act 
of 1907 to a supply of water by meter for the 
sanitary conveniences on the ground that such 
supply was ‘“‘ for purposes other than domestic,’’ 
i.e. for trade purposes, & that their works were 
within the exception of ‘‘ any trade manufacture 
or business ” in sect. 25 of the Act :—Held: the 
question was not the character of the premises, 
but the character of the purposes for which the 
water was used; the supply in question was for 
domestic purposes; &, therefore, the co. were not 
entitled to a supply under sect. 16, but were 
entitled to a supply under sects. 8, 9, & 13 of the 
Act.—SouTH SUBURBAN GAS Co. v. METROPOLITAN 
WATER Boarp, [1909] 2 Ch. 666; 79 L. J. Ch. 27; 
101 L. T. 660; 73 J. P. 603; 26 T. L. R. 12; 8 
L. G. BR. 43. 

Annotations :—Oonsd. Metropolitan Water Board v. L. B. 
8. O. Ry. [1910] 2 K. B. 890. Refd. Metropoliten 


Water Board »v. Colley’s Patents, [1911] 2 K. 
Metropolitan Water Board v. Avery, [1914] A. O. 118. 


150. .|—Water supplied under the Metro- 
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1471. General rule.)}—The definition “of ‘‘ domestic purposes ’? means nothing morc nor less than legitimate household 
purposes.—-Surat CITy, MUNICIPALITY v. TYABII (1908), Lie R. 32 Bom, 460. IND. 
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politan Water Board (Charges) Act, 1907 (c. clxxi), 
to the licensee of a public-house where luncheons 
were served was used for cooking the food & 
washing up the plates & dishes:—Held: the 
water was used for domestic purposes within the 
Meaning of sect. 25 of the Act & must be charged 
for on that footing.—-METROPOLITAN WATER 
BOARD v, AVERY, [1914] A. C. 118; 83 L.3.K.B. 
178; 109 L. T. 762; 78 J. P. 121; 30T. L. R. 
189; 58 Sol. Jo. 171; 12 L. G. R. 95, H. L. 


Annotations :—Distd, Oddenino v. Metropolitan Water 
Board, {1914] 2 Ch. 734; Barrett v. Ilkeston Corpn., 
{1917} 1 K. B. 827. 


151. Baths—Fixed baths.]—Defts., a water co., 
had been in the practice of making a special 
charge of 10s. per annum for the supply of water 
to fixed baths in dwelling-houses in their district, 
their Act providing that they could make a special 
agreement as to charge in the case of water supplied 
‘for other than domestic purposes’? & that “a 
supply of water for domestic purposes’ should 
‘‘ not include a supply of water for baths, horses, 
cattle or for washing carriages, or for any trade 
or business whatsoever.” LDPltfs., who had long 
occupied a house in the district, containing a 
fixed bath supplied with water from defts.’ main, 
had until recently paid the charge of 10s. per 
annum, but now refused to do so, or to sever the 
connection between his bath & the main, con- 
tending that he was entitled to the supply upon 
payment of the ordinary rate for water for domestic 
purposes :—Held: upon the proper construction 
of the Act, the supply of water to the fixed bath 
was “for other than domestic purposes.’’— 
WALKER v. LAMBETH WATERWORKS Co. (1894), 
63 L. J. Ch. 874; 71 1. T. 75; 58 J. P. 736; 10 
T. L. R. 401; 38 Sol. Jo. 899; 8 R. 622. 
Annotation :—Meutd. A.-G. v. Camberwell Vestry (1894), 

10 T. L. RR. 653. 





_—~—— Power to make extra charge in respect 
of.]|—Sce Part II1., Sect. 2, sub-sect. 9, B., post. 

152. Swimming bath—For school.]—BAr- 
Se CASTLE URBAN COUNCIL v. WILSON, No. 147, 
ante. 

158. ——— --— For dwelling-house.|— BAarNarp 
CASTLE URBAN COUNCIL v. WILSON, No. 147, ante. 

154, Farming purposes.|—ILKESTON COoRPN. v. 
FRETWELL (1915), 80 J. P. Jo. 4, D. C. 

155. Supply for boarding-house.|—A  water- 
works co.’s special Act provided that they should, 
at the request of occupiers of houses, furnish them 
with a supply of water for ‘‘ domestic purposes ”’ 
at specified rates; that a supply for domestic 
purposes should not include a supply for any 
‘‘ trade, manufacture, or business,’ & that it 
should be lawful for the co. to supply any person 
with water for other than domestic purposes upon 
such terms & conditions as should be agreed upon 
between them. 

The occupier of a dwelling-house carried on the 
business of a boarding-house keeper therein, 
recciving persons to board & lodge who used the 
water of the co. Water was only used in the 
house for cleansing, cooking, drinking, & sanitary 
purposes :—Held: having regard to the use of the 
water in the house, the occupier was entitled to 
demand a supply of water at the rates specified 
in the Act for a supply for ‘“‘ domestic purposes.” 
~——PIDGEON v. GREAT YARMOUTH WATERWORKS 
Co., [1902] 1 K. B. 310; 71 L. J. K. B. 61; 85 
L. T. 682; 66 J. P. 309; 18 T. L. R. 97, D.C. 


Annotations :-—Oonsd. Frederick . Bognor Water Co., 
Srctgl Be Ch. 149; Metropolitan Water Board v, L. B. & 
8. c i Voy [1910] 1 K. B. 804; Metropolitan Water Board 

v. Colley’s 


1911] 2 K. B. 38. Apprvd. Metro 
pontan ater Boar 
arnard Castle U 





Dp . 

vw. Avery, (1914] A. C. 118. Refd. 
e U. D.C. v. Wilson (1902), 51 W. R. 102 ; 

South-West Suburban Water Co. v. St. Marylebone Grdns., 
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het de 2K. B. 174; Chester Waterworks Co. v. Chester 

nion Grdns. (1907), 96 L. T. 566; Oddenino v. Great 

Yarmouth Waterworks Co., [1914] 2 Ch. 734. 

156. Boilers—To supply power—For driving 
machinery—& for pumping water.]|—SouTH-WEST 
SUBURBAN WATER Co. v. St. MARYLEBONE GUAR- 
DIANS, No. 1389, ante. 

157. Washing carriage or motor car—Kept for 
private use.]}—A local Act required a water co. to 
furnish to occupiers of houses, who should ‘ de- 
mand a supply of water for domestic use,’ a 
sufficient supply thereof, at rents fixed according 
to the assessment of the houses to the poor rate. 
The Act incorporated Waterworks Clauses Act, 
1847 (c. 17). An occupier was assessed upon his 
house & premises, including a coach house, stable 
& yard. He kept, for private usc, a carriage in 
the coach house & a horse in the stable; &, on 
the premises, he applied, for the horse & for wash- 
ing the carriage, water supplied by the co. for 
domestic use :—Held: he was entitled to do so, 
the water being, within the meaning of the Act, 
applied to domestic use.—BUSBY v. CHESTERFIELD 
WATERWORKS & Gas Liagnt Co. (1858), EK. B. & E. 
176; 271. J. M. C. 174; 311. T. O. S. 983; 22 
J. P. 689; 4 Jur. N.S. 757; 6 W. BR. 5153 120 
EK. R. 474. 

Annotations :— Consd. Walker v. Lambeth Waterworks Co. 
(1894), 71 L. T. 75; Barnard Castle U. ©. v. Wilson, 

Sh. . Apld. Harrogate Corpn. v. Mackay, 

[1907] 2 K. B. 611.  Refd. Bristol Waterworks Co. v. 

Uren (1885), 15 Q. B. D. 637; Uren _v. Bristol Water- 

works (‘o. (1885), 49 J. P. 564; Grand Junction Water- 

works Co. vw. Davies (1897), 13 T. L. R. 484%; Chester 

Waterworks Co. v. Chester Union (1907), 96 L. T. 566 ; 

Frederick ». Bognor Water Co., [1909) 1 Ch. 149. 

158. Used by medical man for professional 
purposes.|— Water supplied to & used by a medical 
man for washing a motor car & for other purposes 
in connection therewith, the motor car being used 
by him for the purposes of his profession or busi- 
ness of a physician & surgeon, is water supplied 
for domestic purposes within Waterworks Clauses 
Act, 1863 (c. 93), 5. 12.—LIARROGATE CORPN. v. 
Mackay, [1907] 2 K. B. 611; 761. J. K. B. 977 ; 
97 L. T. 689; 71 J. P. 458; 237. L. R. 632; 51 
Sol. Jo. 607; 51. G. R. 876, D.C. 

159. Watering garden.]|—LOWE v. LAMBETH 
WATERWORKS Co. (1875), cited in Michael & Will’s 
Gas & Water, 7th ed., Vol. 2, at p. 214. 

Annotations :—Consd. Bristol Waterworks Co. v. Uren 
(1885), 15 Q. B. D. 637. Refd. Grand Junction Water- 
works Co. v. Davies, [1897] 2 Q. B. 209; Chester Water- 
works Co, v. Chester Union Grdus. (1907), 96 L. T. 566. 
Mentd. Hayward v. Kast London Waterworks Co. (1884), 
28 Ch. D. 138. 

160. Catering business—Water used for cooking 
& washing plates.| — METROPOLITAN WATER 
BoarpD v. AVERY, No. 150, ante. 

161. Restaurant.] — Metropolitan Water 
Board (Charges) Act, 1907 (c. clxxi), 8. 20, gives 
the Board an option to refuse to supply with water, 
otherwise than by meter, any house or building 
which or part of which is used for a trade or manu- 
facturing purpose for which water is used; & the 
test under the sect. is the character of the premises 
to which the water is being supplied, not the 
purpose to which the water is actually being put : 
—RHeld: therefore the proprietor of a restaurant 
was not entitled to a supply of water for domestic 
purposes in the restaurant otherwise than by 
meter.—ODDENINO v. METROPOLITAN WATER 
Boarp, [1914] 2 Ch. 734; 84 L. J. Ch. 102; 112 
L. T. 115; 79 J. P. 89; 31 T. L. R. 23; 59 
Sol. Jo. 129; 138 L. G. R. 83, 
sla oe Barrett v. Ilkeston Corpn., [1917] 1 








162. Sanitary donveniences — Factory.} — A 
supply of water under Metropolifan Water Board 
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Sect. rk ee of water by undertakers: Sub-sect. 
2, C. & D.; sub-sects. 3 & 4.) 

(Charges) Act, 1907 (c. clxxi), for water closets & 

baths of the dimensions stated in s. 25 is to be 

treated as a supply for domestic purposes within 

the meaning of that sect. 

Water supplied to a factory under this Act by 
the Metropolitan Water Board was used for drink- 
ing & washing purposes by the workmen employed 
thereat & for cleansing urinals & water closets 
provided for their use. No one resided on the 
premises :—Held: the Board was entitled to 
charge for the water so supplied as for water 
supplied for domestic purposes upon the rateable 
value of the factory, subject to the rebate allowed 
by the Act in the case of purely business premises. 
—COLLEY’S PATENTS, LTD. v. METROPOLITAN 
WaTER BoaRrpD, [1912] A. C. 24; 81 L. J. K. B. 
126; 105 L. T. 674; 763. P. 33; 28 T. L. BR. 48; 
56 Sol. Jo. 51; 9 T. G. R. 1159, H. Le; affg. 
S. C. sub nom. METROPOLITAN WATER BOARD v. 
er ee PaTents, Lrp., (1911] 2 K. B. 38, 
Annotations :—Apld. Metropolitan Water Board v. Avery, 

1914 » C. 118. Consd. Northern Theatres Co. v. 

hillito, [1925] 2 K. B. 100. Refd. Oddenino v. Metro- 

politan Water Board, [1914] 2 Ch. 734. 

163. -.|—SoutH SUBURBAN GAS Co- 
v. METROPOLITAN WATER BOARD, No. 149, ante. 

164, Railway station.]—The Metropolitan 
Water Board (Charges) Act, 1907 (c. clxxi), pro- 
vides by sect. 8 for a supply of water for ‘‘ domestic 
purposes ’’ at the request of the owner or occupicr 
of any house or building occupied as a separate 
tenement within the limits of supply of the Metro- 
politan Water Board at a rate based on the rate- 
able value of the house or building. The same Act 
by sect. 16 provides for a supply of water by 
measure for ‘‘ purposes other than domestic ’’ at 
the request of any owner or occupier of any 
premises situate as therein described at rates 
varying with the quantity supplied. By sect. 25 

‘domestic purposes”? are deemed to include 
water closets & baths of a certain capacity, but 
are not to inajade a supply of water for “ railway 
purposes.”’ 

A railway co. owned a station situate as 
described in sect. 16 & within the limits of supply 
of the Board. The station was separately rated ; 
it contained no stationmaster’s house, but con- 
tained waiting rooms, a porter’s room, & a booking 
office ; on the up & down platforms were urinals 
& two water closets, one for passengers & one for 
the staff; there was also on each platform a tap 
from which water was drawn for drinking & for 
cleansing the platform :—Held: the water sup- 
plied by the Board for these purposes was sup- 
plied for ‘‘ railway purposes ” within sect. 25, & 
was therefore supplied for ‘‘ purposes other than 
domestic ’’ within sect. 16.—METROPOLITAN 
WATER Boarp v. LONDON, BRIGHTON & SOUTH 
CoasT Ry. Co., [1910] 2 K. B. 890; 79 L. J. K. B. 
1179; 103 L. T. 304; 74 J. P. 409; 267. L. R. 
676; 8 L. G. R. 9380, C. A. 


Annotations :-—Retd. Colley’s Patents v. Metropolitan Water 
Board, [1912] A. C. 24; Metropolitan Water Board v. 
Avery, [1914] A. C. 118. Mentd. County Hotel & Wino 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

165. Supply for dentist’s chair.]}—MANCHESTER 

CORPN. v. BUTTLE (1929), Times, July 8. 
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a. Right to supply of salt water 


& proprictors of public works were 
punpied with water by the trustees for 
lig ting, etc. Afterwards the trustees 
entered into a contract with a water 


to do so. 


co. whereby they bound themselves to 
refrain from continuin 
water to the inhabitants or the pro- 
from sea.\—The inhabitants of a burgh prices of public works, in considera- 

on of the water co. 
The proprietors of @ sugar 
refinery applied to the magistrates for 
leave to lay a pipe in the street, in order 
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D. Other Cases. 

166. Pressure—Whether high pressure obligation 
imposed by speofal Act.]|——PURNELL v. WOLVER- 
HAMPTON NEW WATERWORKS Co., No. 173, post. 
Where water supplied in bulk.J—See Part 
ITI., Sect. 2, sub-sect. 8, post. 

Charges for supply.]——See Part ITI., Sect. 2, sub- 
sect. 9, post. 





SuB-sEcT. 3.—PuBLIC PURPOSES. 

See Waterworks Clauses Act, 1847, (c. 17), s. 87. 

167. Duty to supply—Sufficlency of supply— 
Constant supply.|—FINcHLEY LocaL Boarp v. 
BARNET District GAS & WATER Co. (1898), 9 
T. L. R. 264, D.C. 

168. Power to limit purposes of supply—Supply 
of water to public fountain—Fountain a nuisance. 
—A local board of health Act empowered the boar 
to supply the town with water at certain rates for 
domestic purposes, & for other than domestic 
purposes for such remuneration & upon such terms 
and conditions as should be agreed upon between 
them & the persons desirous of having such supply. 
An inhabitant of the town having presented to the 
town an ornamental fountain with a trough or 
basin, which was set up on one of the public streets, 
the board supplied it with water on market-days, 
for the use of cattle in the market, & for horses, if 
yoked, when passing to & fro. Resp., who kept 
horses, with a view to evade payment of the rate 
for the supply of water to his stable, took his 
horses to the fountain to drink. Upon an informa- 
tion against him under Waterworks Clauses Act, 
1847 (c. 17), 8. 59—awhich enacts that ‘ every 
person who, not having agreed to be supplied with 
water by the undertakers, shall take any water 
from any reservoir, watercourse, or conduit belong- 
ing to the undertakers, ctc., or from any cistern 
or other like place containing water belonging 
to the undertakers, other than such as may 
have been provided for the gratuitous use of the 
public, shall forfeit to the undertakers for every 
such offence a sum not exceeding £10,’’ the magis- 
trates, being of opinion that the board had no right 
to erect a fountain on the public highway otherwise 
than for the gratuitous use of the public under the 

rovisions in Public Health Act, 1848 (c. 13), s. 78, 

eclined to convict :—Held: the decision of the 
magistrates was wrong; for, notwithstanding the 
fountain might be a public nuisance, it was 
competent to the board to limit the supply of water 
thereto in the manner they had done.—-HILDRETH 
v. ADAMSON (1860), 8 C. B. N. S. 587; 80 L. J. 
M. C. 204; 2 L. T. 359; 25 J. P. 645; 8 W. KR. 
470; 141 EK. R. 1296. 

169. Power to make charge for supply— Whether 
bound to supply water gratuitously—Building sup- 
ported by rates—Rates not wholly raised within 
limits of loca) Act.]|—The Oldham poor law union 
comprises eight townships, & the union workhouse 
is maintained out of the common fund of the union, 
consisting of the aggregate of the poor rates within 
those townships. The Oldham Corporation Gas 
& Water Act, 1853, extends only to four of those 
townships, & to two townships not within the 
union. By sect. 58 of that Act ‘‘ the corpn. shall 
at all times afford an ample supply of gas & water 


to secure & supply of salt water from 
the sea :—Held: the water oo. were 
not entitled to interdict the magistrates 
from. granting the privilege applied 
for.—-SHAWS WATER . v. GREENOCK 
MAGISTRATES (1855), 18 Dunl. (Ct. of 
Sess.) (H. L.) 33; 2 Macq. 1513 27 
So, ur. 392,.—SCOT, 


g to supply 


becoming bound 
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without charge to all hospitals & infirmaries 
within the limits of the Act, & all the baths & 
washhouses & all buildings within those limits 
respectively maintained at the expense of the 
borough rates or the rates for the relief of the poor, 
or other rates raised within those limits ’’ :—Held: 
the corpn. were not bound to supply gas & water 
gratuitously to the union workhouse, as it was not 
maintained by rates wholly raised within the limits 
of the Act.—OLpiam UNION GUARDIANS v. 
OLDHAM CorPN, (1854), 23 L. T. O. S. 245; 18 
J.P. 601; 2 W. BR. 690. 

170. —-—- Whether bound to supply water at 
charges fixed by special Act—Water for watering 
roads during dry months.|—By the New River 
Company’s Act 1852 (c. clx), 8. 35, the co. must 
supply houses within their limits with sufficient 
water for domestic purposes at certain fixed rates. 
By sect. 38, domestic purposes are not to include 
engines or railways purposes, or baths, cattle, or 
fountains, or flushing sewers or drains, or any trade 
or business requiring an extra supply of water. 
By sect. 41, the co. shall, at the request of any con- 
sumer of water for purposes other than the purposes 
for or in respect of which the rates or charges are 
thereinbefore provided or limited, or at their own 
instance, afford a supply of water by means of a 
meter, & charge for the same at certain limited 
rates, according to the quarterly consumption. 
By sect. 37 of Waterworks Clauses Act 1847 (c. 17), 
incorporated in the Act of 1852, the undertakers 
shall provide a sufficient suppply of water for 
cleansing sewers & drains, for cleansing & watering 
streets, & for other public purposes, at rates & 
upon conditions to be agreed to by the undertakers 
or to be settled by justices or by an inspector. 
Pitfs. demanded from defts. a supply of water by 
meter, under sect. 41, for watering the roads & 
gardens on the Victoria Embankment, such supply 
being required only during one-third of the year & 
the driest weather :—Held: defts. were not bound 
to afford this supply at the limited rates fixed by 
sect. 41; but they were entitled to claim rates for 
such supply, to bo fixed by agreement or settle- 
ment, under sect. 87 of Waterworks Clauses Act, 
1847 (c. 17).—METROPOLITAN BOARD OF WORKS 0), 
New River Co. (1877), 37 L. T. 124; 41 J. P. 
790, D. C. 

Annotation :—Expld, Cooke v. New River Co. (1888), 38 

Ch. D. 56. 





Sus-sEcT. 4.—EHXTINCTION OF FIRES 

See Waterworks Clauses Act, 1847 (c. 17), 8s. 
38-42. 

171. Duty to fix fire plugs— Whether obligation to 
provide pipe of sufficient size for fire plug.|]— 
Waterworks Clauses Act 1847 cS 17), 8. 38), im- 
poses no duty on the undertakers to provide a 
pipe of sufficient capacity to carry a proper fire 
plug in a place where their existing pipe is insulfi- 
cient for that purpose, although, in the opinion of 
the justices empowered by the sect. to settle the 
proper position of the fire plugs in th district, it is, 
as a fact, essential that a fire plug should be placed 
there.—R, v. WELLS WATER Co., Lrp. (18886), 55 
L. T. 188 ; sub nom. WELLS WATER Co. v. WELLS 
Town Councit, 51 J. P. 135, D. C. 

Indication of position of fire plugs—In urban 
district-——Duty of local authority.]——Sce No. 10, ante. 





PART III. SECT. 2, SUB-SECT., 4. 

b. Liability for ineufficiency or no 
aupply of water.|—BLAKSLEE v. St. 
JOHN WATER Co. (1850), 6 N. B. it. 

0, —-—~.)-—A contractor with a 
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172. Malntenance of fire plugs—Cost of—Lia- 
bility for—Fire plugs placed without any request.]— 
GRAND JUNCTION WATERWORKS Co. v. BRENTFORD 
Loca Boarn, No. 9, ante. 

173. Duty to supply water to fire plugs—At high 
pressure.|—In 1845 an Act of Parliament was 
passed for supplying the town of Wolverhampton 
with water, no mention being made in the Act 
a3 to the water being laid on at high pressure. 
In 1855 a new Act was passed for the same purpose, 
which by its first section enacted that Waterworks 
Clauses Act, 1847 (c. 17), should be incorporated 
in it, sect. 42 of which Act enacted that all the 
pipes to which fire plugs should be fixed should 
be kept at high pressure, the co. being liable to a 
penalty of £10 for non-performance. By sect. 50, 
however, of the new Act, it was provided that the 
water to be supplied from any pipe of the co. 
need not be laid on at high pressure. 

In 1856 the two cos. became amalgamated, by 
an Act entitled the Wolverhampton Waterworks 
Transfer Act, in which the Waterworks Clauses 
Act was incorporated. 

A fire having taken place, & there not being a 
sufficient supply of water, the complainant, on 
behalf of the corpn., obtained a summons against 
the co., & upon the hearing, the magistrate 
decided that the co. were not bound to keep the 
water on at high pressure, as the General Act was 
expressly varied & repealed by sect. 40 of the 
Wolverhampton New Waterworks Act :—Held: 
the magistrate was right.—PURNEL|L v. WOLVER- 
HAMPTON NEW WATERWORKS Co. (1861), 10 C. B. 
N.S. 576; 40. T. 513; 142 E.R. 578, 

Annotation —Apld. Finchley L. B. v. Barnet, District Gas 

& Water Co. (1893), 9 T. L. R. 264. 

174. —-— Liability for consequence of supply 
for fire—Shortage for ordinary consumers.|-——C., an 
owner, having demanded & been refused a supply 
of water from the KE. water co.:—Held: under 
Acts it was a sufficient defence that, owing to a 
fire breaking out in the neighbouring premises, 
the water was used for that purpose, and could 
not be supplied to C. —CAMPRELL v. East LONDON 
WATERWORKS (1872), 26 L. T. 475; 86 3. P. 711. 

175. —-— & to allow use of water gratuitously 
—Water taken from private pipe & fire plug.}— 
Pitis., a water co., were possessed of a water main, 
from which there ran across a field of defts. a 


pipe, the property of defts., through which pltfs. 
supplied defts. with water for agricultural pur- 
poses. In this pipe pltfs. had at the request & 


expense of defts. fixed a fire plug. A haystack of 
defts. having caught fire, defts. by means of the 
fire plug in their pipe used pltfs.’ water for the 
purpose of extinguishing the fire. To a claim by 
nitfs. for payment for the water so consumed, 
defts. pleaded that under Waterworks Clauses 
Act, 1817 (c. 17), 8. 42, they were entitled to use 
the water gratuitously. There was no evidence 
that there were any fire plugs in pltfs.’ main :— 
Held: the privilege conferred by sect. 42 of 
taking water without payment for extinguishing 
fire was confined to water taken from pipes of 
the undertakers to which fire plugs were fixed, & 
that in the absence of evidence of there being fire 
plugs in pltfs.’ main defts. were liable to pay for 
the water taken.— WEARDALE & CONSETT WATER 
Co. v. CHESTER-LE-STREET CO-OPERATIVE SOCIETY, 
[1004] 2 K. B. 240; 73 L. J. K. B. 659; 91 L. T. 


i 
corpn. to supply hydrants at certain 
points with water for public use, in the 
event of firos, is not liable for damages 
occasioned to the property of an 
{ndividual ratepayer of the city by 
fire, owing to there not being a sufficient 


supply of water; there being no 
sufficient hades ah ets such rate- 
payer, & the contractor.— CUNNINGHA} 
®. FURNIBS (1855), 4 C. P. 514.— CAN. 

“41. ——.]}—Deft. co. entered into an 
agreoment with deft. corpn. for a water 
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293; 68 J. P. 386; 52 W. R. 684; 20 T. L. R. 
464; 2 L. G. R. 805, D. C. 

176. Breach of duty—Recovery of penalty.) 
—-PIERCY v. HARDING (1868), 32 J. P. 630. 
Whether actionable.|—See Pustiic 
AUTHORITIES, Vol. XXXVIII., pp. 56, 57, Nos. 
330, 381. 

Injury from fire plugs—Tripping over fire plugs.] 
— See Nos. 279, 280, post. 

—--— Bursting of fire plugs.|—-See No. 274, post. 











ee eta, Secree — 


SuB-SECT. 5.—FAILURE TO SUPPLY. 

See Waterworks Clauses Act, 1847 (c. 17), 5. 43. 

177. What amounts to—Insufficiency of supply.] 
—SIMPSON v. SOUTH OXFORDSHIRE WATER & Gas 
Co., No. 135, ante. 

Excuses for insufficiency.}—-See Nos. 
132, 133, ante. 

178. Remedies—Whether restricted to recovery 
of penalties—Under Waterworks Clauses Act, 1847, 
(ec. 17), 8. 43.]—The builder & owner of a row of 
houses laid down communication pipes for the 
supply of water to the houses from the main of a 
waterworks co. which had been incorporated by 
special Act. The special Act incorporated Water- 
works Clauses Act, 1847 (c. 7). The pipes were 
laid down with the approval of the co. The co. 
afterwards refused to make the connection be- 
tween the pipes & the main. The house owner 
thereupon lawfully made the connection, which 
was then immediately cut off by the co. In an 
action by the house owner against the co. claiming 
damages & an injunction to restrain the co. from 
preventing him from again connecting the pipes 
with the main, & from severing such connection 
if so made again by pltf.:—Held: there was 
nothing in Waterworks Clauses Act, 1847 (c. 17), 
ss. 43, 53, which disabled pltf. froin bringing 
such an action.—CALE v. RHYMNEY & ABEK 
VALLEYS GAS & WATER Co. (1903), 89 L. T. 399 ; 
67 J. Pp. 480; 21. G. BR. 80, C. A. 

——— .]|— See, also, PuBLICc AUTHO- 
RITIES, Vol. XXXVIII., pp. 56, 57, Nos. 330, 331. 

179. Injunction—To restrain discontinuance 
of supply.]——A co. is established by Act of Parlia- 
ment, for supplying the inhabitants of several 
districts with water, at such terms as they should 
mutually agree upon; & a subsequent Act pro- 
vides, that. the co. shall only demand reasonable 
sums :—Held: a ct. of equity has no jurisdiction, 
upon an offer to pay either a reasonable price, or 
that which was originally agreed upon, to compel 
the co. to continue a supply to any inhabitant, 
beyond the term of his contract, or to restrain 
them from discontinuing such supply, until the 
decision of the question by a trial at. law.—WEALE 
v. WEST MIDDLESEX WATERWORKS (Oo. (1820), 
1 Jac. & W. 358; 37 BE. R. 412, L. C. 


Annotations :—Retd. Ellis v. Bedford, [1899] 1 Ch. 494. 
pends, Simpson v. Scottish Union Insce. (1863), 1 Hem. 

















180. —— -——~— -——.]—Haywarp v. East 
LONDON WATERWORKS CO., No. 251, post. 
-——— Undertakers cutting con- 
nection with main.]—GaLE v. RuyMNEY & ABER 
VALLEYS Gas & WatTeEr Co., No. 178, ante. 

182. -——- Who may sue—When Attorney- 
General necessary party.|—By Pontypridd Water- 


thee 
e 








supply with a specified pressure. The 
buildinga of pitf., a ratepayer, wore 
urned down owing to defective 


pressure :-—Held : tpe co. was Hable 


but the town was not.—BRELANGER v. 
Town oF St. Lovurs. Town or &7. 
LOvIs v.§ MONTREAL WATER & POWER 
Co. (1909), 6 FE. L. R. 277.— CAN, 

a 


Water SuPPLy. 


works Act, 1892, s. 4, the deft. co were authorised 
make & maintain a reserveir & certain filter 
beds, service tanks, conduits or lines of pipes & 
other works in the county of Glamorgan therein 
mentioned. Sect. 10 provided that if the works 
authorised were not completed within the time 
thereby limited the powers of deft. co. should 
cease, ‘‘ Provided that for the protection of the 
Pontypridd & Ystradyfodwg local boards... 
the following provisions shall have effect 
(namely)’’; & then followed provisions imposing 
certain obligations upon deft. co. with reference 
to the quantity & quality of the water to be 
supplied to the districts of the two local boards. 
On Sept. 13, 1906, pltf. council, who were 
the successors in interest of the Ystradyfodweg local 
board, commenced an action in their own name 
against deft. co. to enforce by mandatory injunc- 
tion the provisions of s. 10. Deft. co. by their 
defence alleged (inter alia), that they would object 
that pltf. council’s statement of claim disclosed 
no cause of action. On Nov. 6, 1907, after notice 
of trial had been given, pltf. council obtained an 
order giving them liberty to amend their writ 
& statement of claim by adding the A.-G. as a 
co-pltf. on their relation. The order provided that 
‘all questions as to the terms upon which such 
amendments ought to be allowed be left to the 
judge at the trial of this action, when defts. are 
to be at liberty to raisc such preliminary objections 
as they may think fit.”” The A.-G. was accordingly 
added as a co-pltf.:—Held: s. 10 of deft. co.’s 
Act did not confer upon pltf. council any statutory 
power to sue in their own name, & the only person 
who could sue was the A.-G.—A.-G. v. PONTYPRIDD 
WATERWORKS Co., [1908] 1 Ch. 388; 77 L. J. Ch. 
237; 98 L. T. 275; 725.P.48; 247. L. BR. 196 ; 
6L. G. R. 397. 
Annotation :—Refd. A.-G. ». North Kastern Ry., [1915] 
1 Ch, 905. 


188. —— Action for damages—Undertakers 
cutting connection with main.}—GALE v. 
RHYMNEY & ABER VALLEYS GAS & WATER Co., 
No. 178, ante. 

Failure to supply water to fire plugs.}] — 
See Part ITI., Sect. 2, sub-sect. 4, arte. 

184. Right to cut off supply—Refusal to adopt 
new arrangement of service pipes.|—Applts. were 
a water co. authorised to supply water by a special 
Act, which Act incorporated Waterworks Clauses 
Acts, 1847 (c. 17), & 1863 (c. 93), & an order of 
1878, which provide that they might make 
reasonable regulations for preventing the waste of 
water, & prescribe the apparatus suitable for 
purposes of supply, & that if the regulations are 
not observed they might refuse to supply water 
or may cut off the supply. It is also provided 
under the order of 1878 that if any difference arose 
as to the reasonabless of any of the regulations 
made by the water co., the same was to be referred 
to two justices. 

Resp. was the owner of seven houses, &, by a 
special agreement made between himself & the 
water co., was liable for the water rate. ; 

Applts. made a regulation that no service pipes 
for the supply of water should be so arranged as 
to supply more than one house. The whole of 
the seven houses of resp. was supplied by one 
service pipe. Applts. refused to accept the water 
rate when tendered by resp., so as to try & make 
him alter the mode of supply, & on the ground 
of non-payment cut off the water supply; but 





e. Right of property owners to use 
of water during the happening of a fire.) 
—-WADDEN tv. GENERAL ATER CO, 
(1868), 5 Nfld. L. R. 223.—NFLD. 
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offered to restore it if resp. would comply with 
the regulation in having one service pine fer each 
of his houses. Resp. refused to accede to this 
request, & as the co. declined to restore the supply 
of water he laid an information against the 
co. under Water Companies (Regulation of 
Powers) Act, 1887 (c. 21):—Held: the special 
Act of applts. & the order & the regulation made 
thereunder did not justify them under the cir- 
cumstances in refusing to restore the supply of 
water which resp. had formerly enjoyed in respect 
of his property unless he complied with the regula- 
tion of the co. in establishing a separate com- 
munication pipe for each of his houses.—SouUTH- 
West SUBURBAN WATER Co. v. Harpy (1913), 
109 L. T. 169; 77 J. P. 283; 11 L. G. R. 1000; 
23 Cox, C. C. 485, D. C. 

For non-payment of charges.|—See Part 
III., Sect. 2, sub-sect. 9, C. (b), poly 








SUB-SECT. 6.—COMMUNICATION OR SERVICE 
PIPES. 

See Waterworks Clauses Act, 1847 (c. 17), 58. 
44-53 ; Metropolis Water Act, 1871 (c. 113), 8. 82. 

185. Bore of service pipe.]-—SouTH-WEST 
SUBURBAN WATER Co. v. St. MARYLEBONE 
GUARDIANS, No. 139, ante. 

186. Power to break up pavement—Meaning of 
‘* pavement.’’] — By the East London Water- 
works Act of 1853, which is deft.’s special Act, it 
is enacted by sect. 3, that the Waterworks Clauses 
Act, 1847 (c. 17), except the provisions with respect 
to the communication ee to be laid by under- 
takers of that Act, shall be incorporated with the 
Act, & by sect. 70, ‘‘ that no person shall make, or 
lay down, or permit to be made or laid down, any 
pipe, or other means or contrivance for using or 
obtaining water to communicate with any pipe or 
apparatus connected with any main or pipes of 
the co., without giving such notice, & except under 
such superintendence, & according to such 
direction as is provided by the Waterworks 
Clauses Act, 1847 (c. 17), with respect to the 
communication pipes to be laid by the inhabitants.” 
By Waterworks Clauses Act (c. 17), s. 48, any 
owner or occupier of any dwelling-house within 
the limits of the special Act, who shall wish to 
have water from the works of the undertakers 
brought into his premises, etc., may open the 
ground, & lay pipes to communicate with the 
pipes of the undertakers, provided that he give 
fourteen days’ notice of his intention to do s0. 
By sect. 49, the pipe shall be so made to com- 
municate under the superintendence & according 
to the directions of the surveyor, or other officer 
appointed for that purpose by the undertakers, 
unless such surveyor or other officer shall fail to 
attend at the time mentioned in the said notice ; 
& by sect. 52, any owner or occupier May open or 
break up so much of the pavement of any street as 
shall be between the pipe of the undertakers & 
his house, subject to the above conditions as to 
notice :—Held: where an owner acting under 
these powers opened a street & so carelessly filled 
up the hole as to cause damage to pltf.’s horse, 
the owner, & not the co., was liable for not properly 
reinstating the street, & the word pavement in 
sect. 52 applied to the street as well as the foot 
pavement.—GLovER v. East LONDON WATER- 
works Co. (1868), 17 L. T. 475; 32 J. P. 280; 
16 W. R. 310. 


PART III, SECT. 2, SUB-SECT. 6. 
185i. Bore of service pipe.|—DUBLIN 
amma oa GQnewrer Pernt Crrapnrana 


ee 
cee na see ee ee oe 





as 





(undated), cited in Michael & Will’s 
Gas & Water, 8th ed., p. 495.— IR. 
f. AMrina vive to communication pipe 
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187. ——— For what purposes—To make indirect 
connection.|—A., the owner of a house & land 
within the borough of deft. corpn., was supplied 
with water for his premises through a private 
service pipe connected with the mains of a water 
co. serving the district. This service pipe was laid 
for a considerable distance along a road vested in 
defts. as the highway authority, but the soil of 
which belonged to A. He entered into an arrange- 
ment with pltf., a neighbouring owner, to allow 
pitf. to obtain a supply from the same co. by 
tapping, with their consent, his service pipe. For 
the purpose of making the necessary connection, 
pitf. commenced to break up the pavement of the 
road between his property & A.’s service pipe. 
Defts. by their servants obstructed pltf.’s work- 
men, & pltf. brought an action & moved for an 
injunction to restrain such interference. Defts. 
contended that pltf.’s right to break up the road 
was limited by Waterworks Clauses Act, 1847 
(c. 17), 5. 52, to so much of it as lay ‘‘ between the 
pipe of the undertakers & his house, building, or 
premises’; & that A.’s service pipe was not a 
“pipe of the undertakers ’ :—Held: the indirect 
connection by means of A.’s pipe between pitf.’s 

remises & the co.’8 main was sufficient to bring 

he case within s. 52, & plitf. was entitled to break 
up the roadway.— PEARSON v, TENTERDEN CORPN. 
ark 74 J.P. 405. 








To repair service pipes.|—A 
water co. under the provisions of their special Act, 
which incorporated Waterworks Clauses Acts 
1847 (c. 17) & 1863 (c, 83), had power to lay 
down, repair, & maintain (inter alia) pipes & all 
other works necessary for supplying water within 
the limits of the Act. At the request & expense 
of the owner of a house the co. laid down a service 
pipe leading from their main under the street into 
the house, in which they placed a stop cock for 
the purpose of regulating the supply of water. 
This stop cock was protected by a cover or guard 
box let into the pavement, which was provided 
with a lid or Map. Owing to the hinge of the lid 
or flap being out of repair. it projected above the 
pavement, & pltf. while passing along the street 
tripped over it & sustained injury. The apparatus 
could not be repaired without being removed, or 
removed without breaking up the pavement. The 
jury found that there was negligence on the part 
of those who were liable for the repair of the hinge : 
—IHIeld: the co., who alone had power to break 
up the street for the ea a of repairing the guard 
box, were responsible for its repair, & liable in 
respect of the injuries sustained by pltf.—CHap- 
MAN v. FYLDE WATERWORKS Co., [1894] 2 Q. B. 
509; 64L.J.Q.B.15; 711. T. 589; 595.P.5; 
43 W. R. 1; 10 T. L. R. 580; 38 Sol. Jo. 629; 
Cus ee Id. Colne Valley Water Co. v. Hall (1907 
saa S08 Dist. Stacey >. Gas Light & Coke Co. 

Motropolitan Water Board, & West. Eud Tailoring Co, 

Siding 91. G. R. 174; Batt v. Metropolitan Water 

Board, [1911] 2 K. B. 965. Refd. Grand Junction Water- 

works Co. v. Rodocanachi, [1904] 2 K. B. 230. 

189. Repair of service pipes—On whom duty to 
repair.}—CHAPMAN v. FYLDE WATERWORKS Co., 
No. 188, ante. 

190. ——.J]—GRAND JUNCTION WATER- 
WORKS Co. v. RODOCANACHI, No. 325, post. 

91. i foot passenger in a public 
street was injured by an explosion of gas in the 
basement of an adjoining shop. On investiga- 
tion, it was found that under the kerb of the foot- 
way there was a hole full of water, that a com 














—-Necessity for undertaker’s consent.) -~ 
PHILP v. DUNFERMLINE MAGISTRATES 
(1902), 4 F. (Ct. of Sess.) 34.—S8COT, 
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munication pipe, supplying the owner of the shop 
with water, & crossing a gas main at right angles, 
was leaking, & that the gas main was leaking at 
a rusty place near the leak in the water pipe. 
By consent, the owner of the shop was dismissed 
from the action :—Held: there was no case to go 
to the jury in respect of the Water Board, though 
an application to dismiss them from the action on 
the close of pltf.’s case was refused, on the ground 
that, as there was evidence which the Gas co. 
wnust meet, the case presented by the Gas co. 
night disclose a cause of action against the Water 
Board. The grounds for holding that there was 
no case for the Water Board to meet were (a) that 
the leaking water pipe was a communication pipe, 
& that, therefore, under Metropolitan Water Board 
(Charges) Act, 1907 (c. clxxi), the consumer was 
both entitled & under an obligation to break up 
the street in order to repair it, the fact that it was 
an old pipe being immaterial; & (b) that whether 
this was so or not, the Water Board were under 
no duty towards a third person to repair the pipe. 
As regards the Gas co., the jury ultimately found 
a verdict in their favour.—STACEY v. Gas LIGHT? 
& Coke Co., METROPOLITAN WATER BOARD & 
A END TAILORING Co. (1910), 9 L. G. BR, 
174, 

Annotulions :---N.F. Batt ». Metropolitan Water Board 

(1911), s0 L. J. K. B. 521 (See [1911] 2 K. B. 965). 

entd. Hummerstone v. Leary, [1921] 2 K. B. 664. 

192. —— — .J—BaTrre. 
WATER Boarn, No. 286, post. 
Failure to repair—Liability for injuries 
arising from.]—Sce Part I1I., Sect. 3, post. 

193. ——— Cost of repair—Who liable for—Re- 
pairs by undertakers.}|—A defect existed in a 
service pipe which conveyed water from a main of 
a waterworks co. to deft.’s house, the defect being 
in a portion of the pipe which was situate outside 
deft.’s premises & beneath a public highway. 
There was no finding as to whom the pipe belonged 
to or by whom it was laid, though in the judgment 
appealed against it was assumed to be the property 
of deft. :—Held: as the co. had not shown that 
deft. had permitted a pipe which he was bound to 
repair to get out of repair, they could not recover 
from him the cost of repair.—CoLNE VALLEY 
WATER Co. v. Han (1907), 98 IL. T. 398; 72 
J.P. 25; 52 Sol. Jo. 57; 6 L. G. BR. 115, C. A. 
<nnotations :~-Consd. Parnell ». Portsmouth Waterworks 

Co. (1910), 75 J. P. 99; Batt v. Metropolitan Water 

Board, 1911] 1 K. B. 845. 

104. Repairs by owner.]—The 
owner of a house in Portsmouth under the annual 
value of £10, after receiving a notice from the 
Portsmouth Waterworks co., that unless he 
repaired a leak in a communication pipe which 
led from their main to his house, & was situate 
under the ar pies within forty-eight hours they 
would cut off the supply of water from the house, 
opened the roadway repaired the pipe. He 
recovered the costs of these repairs from the 
waterworks co. in the county ct as having been 
paid under duress. There wag no evidence as to 
who owned the communication pipe under the 
highway, or as to how it came to be there :—Held : 
pltf. could not succeed unless he could prove 
(a) that the co. were liable to do the repairs, 
& (b) that he had paid the cost of the repairs under 
duress, & that in the absence of any evidence as 
to who had laid down the communication pipe, or 
under what statutory provisions it was laid down, 
pltf. had failed to establish that the co. were bound 
to do these repairs.—PARNELL v. PORTSMOUTH 


METRUPOLITAN 


en 








ne oe 
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WATERWORKS Co. (1910), 75 J. P. 99; 8L. G. RB. 
1029, D. O, 

195. —- ——- Investigation of damage by 
undertakers.|—-Plitfz. sued deft. to recover the 
expenses incurred in opening ground when locating 
a leakage to the communication pipe supplying 
water to deft.’s house, & in subsequently 
reinstating the roadway. The ground was opened 
in order to discover where the leakage was. It 

roved to be in deft.’s pipe, & he repaired the 
eakage at his own expense :—Held: asat the time 
when pitfs. opened the ground it had not appeared 
to them that the defect was in deft.’s pipe, they 
could not recover from deft. the investigatory 
work of locating the leakage.—Davip v. METRO- 
POLITAN WATER BOARD, [1919] 1 K. B. 44; eub 
nom. METROPOLITAN WATER BOARD v. DAVID, 88 
L. J. K. B. 488; 119 L. T. 778; 833. P. 585; 3d 
T. L. R. 9; 68 Sol. Jo. 24; 161. G. R. 854, 

196. Undertakers wrongfully cutting connection 
pipe—Remedies of owner.|—GALE v. RiiyMNEY & 
ABER VALLEYS Gas & WATER Co., No. 178, anle. 





SuB-sxEcT. 7.—WATER FOR TRADE AND NON- 
DoMESsTic PURPOSES, 


197. By special agreement.|—CHESTEL WATER- 
WORKS Co. v. CHESTER UNION GUARDIANS, No, 142, 
ante. 

198. Building purposes—Land used for building 
operations— Whether ‘‘ premises °’ for purposes of 
supply.]|—-The word ‘‘ premises ’’ in sect. 79 of the 
Hast London Waterworks Act, 1853, does not 
include land upon which the owner & occupier 
proposes to conduct building operations. The 
East London Waterworks co. are not liable to con- 
viction under Waterworks Clauses Act, 1847 (c.17), 
s. 43, & sect. 79 of the Act of 1853, for neglecting 
to afford to the owner or occupier of the land a 
supply of water by meter for purposes other than 
the purposes in respect of which water rates are, 
by the Act of 1853, provided or limited.—METRO- 
POLITAN WATER BOARD v. PAINE, [1907] 1 K. B. 
285; 761. J. K. B. 181; 96 L. T. 63; 71 3, P. 
63; 28 'T. L..R. 55; 61 Sol, Jo. 51; 5L. G. R. 
227, D.C. 

Annotation :—Consd. Metropolitan Water Board v. Johnson, 

[1913] 3 K. B, 900. 

199. ——— Builder “‘ requiring ’’ supply for bulld- 
ing operations—Meaning of ‘‘ require ’’—Builder 
using water supplied to building owner.|—Pltis., 
the Metropolitan Water Board, agreed with the 
Secretary of State for War to supply water by 
measure at certain rates to Hounslow barracks for 
domestic & non-domestic purposes. During the 
currency of the agreement defts., who were 
builders, under a contract with the Secretary of 
State for War, erected an addition to the hospital 
quarters at the barracks, it, being a term of the 
contract that water for the building operations 
might be obtained by defts. free of charge from 
any available War Department source. Defts. 
took the necessary water from the supply at the 
barracks after it had passed through the meter & 
therefore after the Secretary of State for War had 
become liable to pay for it. Pltfs. claimed to 
recover from defts., under Metropolitan Water 
Board (Charges) Act, 1907, 3. 17, 148., heing 7s. 

er £100 of the probable total cost of the building. 

n Dec, 1907, plits. had paased a general resolution 
that, instead of affording supplies for building 
purposes under sect. 17 by measure, such su De 
should be afforded at the rate of 7s. per £100 of 
the probable total cost of the building after making 
such allowance as by their appeal & assessment 
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committee they might think reasonable for 
decorative or iron or steel work not requiring the 
use of water. Pltfs. had not considered, in the 
case of the building erected by defts., whether any 
allowance should be made:—Held: the word 
““ require ’’ in sect. 17 meant ‘‘ demand’”’ & not 
merely ‘‘ have need of’’; defts. had not “ re- 
quired ’’ from pltfs. within the meaning of sect. 17 
a supply of water for building purposes; & pltfs. 
were not entitled to recover he sum claimed.— 
METROPOLITAN WATER BOARD v. JOHNSON & CO., 
[1913] 3 K. B. 900; 82 L. J. K. B. 1164; 109 
lL. T. 88; 77 J. P. 384; 29 T. L. R. 603; 57 
Sol. Jo. 625; 11 L. G. R. 1106, GC. A. 

Annotation :-—Refd. Poulton v. Mooro (1913), 109 L. I’. 976. 


SUB-SECT. 8.—SUPPLY IN BULK. 


200. Whether bound to supply water at pressure. | 
-—The statutory requirements as to the supply of 
water at pressure contained in Watcrworks Clauses 
Act, 1848 (c. 17), 8. 35, do not apply to the supply 
of water in bulk, & the duty of the waterworks 
co. ends with the supply of water at a given point. 
—WoOMBWELL URBAN DISTRICT COUNCIL v. 
DEARNE VALLEY WATERWORKS Co. (1907), 71 
J.P. 415; 5L. G. R. 1182. 

Annotation :—Refd. Mo peth Corpn. v. Tynemouth Corpn. 

(1915), 85 L. J. K. B. 808, 

201. ——-.|—Morpetir Coren. v. TYNEMOUTH 
CORPN. (1915), 85 L. J. K. B. 808; 14 L. G. R. 
182; sub nom. Re Morpreruo Coren, & TYNE- 
MOUTH CoRPN., 80 J. P. 75. 

202. Power to contract with another company— 
For distribution of water in statutory area.| — 
Vltfs., a water co., incorporated by statute, agreed 
with defts. that the latter should, within the 
statutory arca, construct mains & works, collect 
water rates, & distribute water, which was to be 
supplied in bulk at a fixed charge by pltf. co. :— 
Held: this agreement was not a delegation of 
statutory powers, it was therefore valid, & intra 
vires the co.——TICEHURST & DISTRICT WATER 
& Gas Co., Lrp. v. Gas & WATERWORKS SUPPLY 
ee een Co., Lrp. (1911), 55 Sol. Jo. 

208. Power of party supplied to sell part of water 
at Me ar corpn. obtained Parliamentary power 
to collect all the water from the gathering grounds 
of a district, but were bound to supply to a certain 
township not less than 25,000 gallons, nor more 
than 75,000 gallons of water per day, at the price 
of 6d. ag 1,000 gallons, & the amount to be 
supplied between the maximum & minimum 
limits was to be at the option of the township. 

The township took more than the 25,000 gallons, 
& sold part of it at a profit to a neighbouring 
township :—Held: there was nothing to prevent 


PART III. SECT. 2, SUB-SECT. 9.— 
A. (a). AGE & 
gE. Land near main—When  rate- 
able.}—Where applts. were authorised 
Lf their incorporating Act (X XVII. of 
1892), a. 35, to make bye-laws levying 
a water-rate in respect of lands & tene- 
ments distant not more than sixty yards 
fromany main. . parm be such jands 
or premises are not act y connected 
with any main ’’:—Held: they had 
no authority to levy a rate on lands 
without the prescribed limit merely 
because such lands formed one holding 
with other lands within the prescribed 
limit.—HuUNTER DISTRICT BOARD v. 
NBWOASTLE WaALLSEND Coat Co., 
LTD. {1896] A. CO. 82, Se C.—AUS. 
h. Water not suitable for domestic 
use.}—MINISTER OF WATER SUPPLY, 
SEWERAGE & DRAINAGE v. STONE, 


k. Accordi 


COLTON, 


charitablo 
charges, 


MELBOURNE 


MINISTER OF WATER SUPPLY, SEWER- 
DRAINAGE 1, 
17 W. A. L. R. 117 
to quantity of water 
Dipak erga Se ATERWORKS COMR. ¥ 

ALMER & 
[1926] S. A. S. R. 199.— AUS. 

1. Dog’s home.}—Melbourne & Mctro- 
olitan Board of Works 
Victoria statute), s. 94, which exempts 

institutions 
was intended 
sideration of the whole of its wording, 
to restrict the exemption to munici- 
pally owned or municipally conducted 
institutions, & therefore the cxemption 
did not extend to a dog’s home not so 
owned or conducted.—ADAMBON vU. 


& METROPOLITAN BOARD 
ue (1928), 45 T. L. BR. 3, P.C. 
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them from doing so.—HALiraxk CORPN. v. SooT- 
oo UprPern LOcAL Boarp (1874), 81 L. T. 6, 


Annotation :—Refd, A.-G. v. West Gloucestershire Wator 
Co. (1909), 7 L. G. R. 1078. 


SUB-SECT. 9.—CHARGES FOR SUPPLY. 
A, Water Rates. 
(a) Liability to be Rated. 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 69-73. 

204. Power of company to compound— Payment 
of water rate by owner—Sufficiency of evidence of 
composition.]—-Rook v. LIVERPOOL CorPpn., No. 
212, post. 

205. House unoccupied—When liability ceases.) 
—Resps., relying on sect. 58 of their private Act, 
which extended the provisions of Waterworks 
Clauses Act, 1817 (c. 17), s. 72, to houses not 
exceeding the annual value of £20), claimed water 
rates from applts. as owners of certain houses 
under the annual value of £20 each for two 
quarters, during the whole of which time such 
houses were unoccupied :—Held: an owncr’s 
liability for rates under Waterworks Clauses Act, 
1847 (c. 17), s. 72, ceases on the quarterly day of 
payment next after the house has become un- 
occupied, & as sect. 58 of the resps.’ private Act 
merely extended the provisions of that sect. to 
houses not exceeding the annual value of £20 
resps. were not entitled to recover.— Bririsil 
Empire Mutua Lire Assce. Co. vt. SOUTHWARK 
& VAUXHALL WATER Co. (1888), 50 LL. T. 321; 
52 J. P. 758; J6 W. R. 894; 47. L. R. 473, 
D.C. 

206. —-—— Occupation commencing between 
quarter days—Liability for portion only.]—Where 
a house, to which water is supplied by a water- 
works co.,is unoccupied at the beginning of a 
quarter, & becomes occupied in the course of the 
quarter, the co. are only entitled to demand under 
Waterworks Clauses Act, 1847 (c. 17), 5. 70, s0 
much of the quarter’s rate as is proportional to the 
period during which the house is occupied, even 
though whilst the house was so unoccupied the 
co. had no notice of the fact, & consequently con- 
tinued the supply of water.—Kast LONDON 
WATERWORKS Co. v. FoutKEs, [1894] 1 Q. B. 819 ; 
58 J. P. 3843 10 KR. 243. 

207. House not exceeding £20 annual value— 
Liability of owner—Meaning of ‘‘ owner.’’|— 
A water co.’s special Act provided, in terms sub- 
stantially identical with Waterworks Clauses Act, 
1847 (c. 17), 8. 72, that, in the case of houses or 
tencments not exceeding a given annual value, 
{he owner instead of the oceupier should be liable 
for the water rate, & that ‘‘ the person receiving 


m. Validity of discrimination — 
Against Government institutions. )}— 
Under the authority given to municipal 
corpns. to fix the rate or rent to be paid 
by each owner or occupant of a build- 
ing, etc., supplicd by the corpn. with 
water, the rates imposed must be 
uniform. A bye-law of the city of 
Toronto excepting Govt. institutions 
from the benefit of a discount on rates 
paid within a certain time is invalid 
as regards such exception.—A.-G. oF 
CANADA v. TORONTO Criry (1893), 23 
8. C. R. 514.—CAN. 


n, Against certain 
facturers.}—-By 24 Vict. c. 56, 8. 3 
(Can.),; the oity council of H. was 
‘“empowcred from time to time to 
establish by bye-law a tariff of rents or 
rates for water supplied or ready to 
be supplied in the said city from the 


GREEN (1915), 
.-~AUS. 


Preston, LTD., 


Aot, 1915 


from water 
on & con- 





manu: 
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the rent of any such house or tenement from the 
occupier thereof on his own account or as agent 
or receiver for any person interested therein ”’ 
should for that purpose be deemed the owner of 
such house or tenement. The water co. supplied 
water to a block of flats which were respectively 
within the statutory limit as to value. The 
premises were mortgaged & a receiver was ap- 
pointed under a receivership deed. The mtgor. 
appointed another person collector of the rents, 
who handed over the rents intact, at first to the 
mtgor., & subsequently to the receiver :—Held : 
the collector & not the receiver was the person 
liable under the special Act to pay the water rate. 
—METROPOLITAN WATER BOARD v. BROOKS, [1911] 
1K. B. 289; 80L. J. K. B. 495; 108 L. T. 739; 
75 J.P. 413 9 L. G. R. 442, C. A. 

208. Payment of rate by underlessee—Right to 
recover from assignee of lessor.|—By a lease of a 
portion of a freehold house the lessee covenanted 
to pay one-third of the water rate payable in 
respect of the whole house, & the lessor covenanted 
with the lessee ‘‘ his exors., administrators, & 
assigns,’ 1o pay all rates, taxes, assessments, & 
outgoings whatsoever other than the water rate 
to the extent covenanted to be paid by the lessee. 
The lessee sub-demised to pltfs. the premises held 
by him for the remainder of the term for which 
he held, Jess three days, & pltfs., who had notice 
of the superior lease, covenanted to pay one-third 
of the water rate. The whole of the premises 
were at first included in one assessment by the 
local authority, but the ground floor demised & 
the other portions were subsequently separately 
assessed for the purposes of rates & taxes. Deft., 
who had purchased both the freehold reversion & 
the superior lease, refused to pay the rates & taxes 
in respect of the grant comprised in the lease & 
underlease. Pltfis., having been compelled by a 
threat of distress to pay these rates & taxes, 
brought an action to have it declared that their 
portion of the premises was free from such pay- 
ments, except one-third of the water rate :—Held : 
that pltfs., as underlessees, were not ‘ assigns ”’ 
of their lessor, so as to be entitled to sue deft. in 
respect of the positive covenant by the ground 
landlord in the original lease.—SoutH OF ENGLAND 
NAIRIES, LTD. v. BAKER, [1906] 2 Ch. 631; 76 
I. J. Ch. 78; 96 L. T. 48. 

.{nnolation :-—-Refd. Westhoughton U. C. v. Wigan Coal & 

Jron Co., [1919] 1 Ch. 159. 

Payment of rate by tenant—Right to recover from 
landlord.|——Sce LANDLORD & TENANT, Vol. XXXTI., 
pp. 295, 297, 303, Nos. 4402-4405, 4417, 4470. 

Payment by receiver for debenture-holders— 
Right to recover on liquidation of company.}|-— 
Sce COMPANIES, Vol. X., p. 708, No. 5042. 


Haid waterworks ’?:—Held: the rate 
for water supplied to any class of con- 
summers must bo an equal rate to all 
members of such class & a bye-law pro- 
viding for a rate on certain manufac- 
turers higher than that to be paid by 
others wap illegal.—HAMILTon Crry 
vt. HAMILTON DISTILLERY Co., HAMIL- 
TON Crry ©. HAMILTON BREWING 
ABSSOCN. (1907), 38 S. C. R.239.—CAN, 


o. Property of Dominion Govern- 
ment.|— Althuugh by the British North 
Anicrica Act, 1867, 8. 125, & Cities & 
fowns Act (RR. S, Q. 1909), art. 6729, 
property of the Dominion Govt. is 
exempt from taxation, there is an | —N 
implied obligation on the Dominion 
Govt. to make a fair & reasonable 
payment for water supplied by a cjty 
council under the latter Act for use in a 
Dominion Govt, building.—-MIntsTer 


main 


OF JUSTICE FOR DOMINION OF CANADA 
v. LEVIS Ciry, (1919] A. C. 505.—CAN. 
p. Liability to special rate—As con- 
ditron precedent to turning on water— 
Mains already laid in street.|—-READ 
v. HALIFAX CoRPN., [1927] 2 D. L. Rh. 
q. Buildings within 200 yards of 
pipe.-—Every buile 
churches, within two hundre 
the main pipe of the co., & into which a 
service pipe has been introduced, is 
liable to a water rate.—PINSENT 
(COLLECTOR OF WATER ASSESSMENTS) 
v. ee Co. (1864), 5 Nfld. L. Rt. 64. | 15.—SOOT. 


r. Whatare ‘‘ vacant lands.’’"]}—Lands 
leased for building purposes & upon 
which building operations have com- 
menced are subject to assessment & are 
not ‘vacant lands’’ within the Water 


WATER SUPPLY. 


(ob) Basts of Assessment. 

Sce Waterworks Clauses Act, 1847 (c. 17), s. 68. 

209. Rent—-Meaning of rent—-Whether equiva- 
lent to annual value.|—By their local Act, s. 79, 
pitfs. were bound to supply the houses within a 
certain district with water ‘‘ at the following rate 
per annum, that is to say, where the rent of such 
dwelling-house’’’ should not amount to &7 per 
annum, at a rate not exceeding 6 per cent. per 
annum on such rent, but not exceeding 7s. 2d. per 
annum; & so on in a graduated scale. Deft. was 
owner of numerous small houses supplied with 
water by pltfs., in respect of which he paid, either 
under statutory obligation or by voluntary agree- 
ment, the poor rate, water rate, & district rate :— 
Held: ‘rent’ in sect. 79 was equivalent tu 
‘annual value’’; &, in estimating the rents on 
which the water rate was payable, deft. was 
entitled to deduct the rates so paid by him.— 
SHEFFIELD WATERWORKS Co. v. BENNETT (1872), 
L. R. 7 Exch. 409; 41 L. J. Ex. 233; 27 L. T. 
199; 21 W. R. 743 affd. (1873), L. R. 8 Exch. 
196; 42 L. J. Ex. 121; 28 L. T. 509; 21 W. Kt. 
686, Ex. Ch. 

Annotations :—Distd. Dobbs v. Grand Junction Waterworks 

Co, (1882), 9 Q. B. D. 151; Warrington Waterworks Co. 

v. Longshaw (1882), 9 Q. B. D. 145. Apld. Smith v. 

Birmingham Corpn. (13883), 11 9. B.D. 195; Wilkinson 

». Bury Waterboard (1905), 92 L. T. 417. Refd. Bristol 

Waterworks Co. v. Uren (1885), 15 Q. B. D. 637 ;_ Rose v. 

Watson, [1894] 2 Q. B. 90; Mackworth wv. Hollard, 

[1921] 2K. B. 755. 

210. .|—It was provided by a 
Water Act that the charge to be made for the 
supply of water for domestic use should be at a 
rate varying according to the ‘‘ annual rent”’ of 
the premises supplied. Applt. was the owner of 
certain houses supplied with water by resps. under 
the Act. The houses were let at weekly rents, 
applt. paying all rates charged thereon, & also 
for all repairs & insurances in respect thereof. 
He was allowed, as an owner, under Poor Ratc 
Assessment & Collection Act, 1869 (c. 41), 8s. 4, a 
deduction of 30 per cent. from the full amount of 
the poor rate which an occupier if rated would 
have paid. Resps. charged applt. with water 
rates calculated on the following basis; they 
multiplied the weekly rents by fifty-two & de- 
ducted from the amount so arrived at the actual 
sums paid by applt. for rates, & then charged the 
water rates upon the balance :—Held: in order to 
arrive at the ‘“‘ annual rent ’’ upon which the water 
rate was to be computed, an allowance should be 
made in respect of ‘ voids,’ 7.e. houses lying 
vacant from time to time; & the actual amount 
of the poor rates & other rates paid by applt. was 
rightly deducted, but applt. was not entitled to 
deduct the full amount of the rates which an 
occupier if rated would have paid; nor the 
amount which he paid for repairs, & insurances.— 


Company's Acts.—PINSENT ¥. PROWSE 
(1881), 6 Nfld. L. R. 342.—NFLD. 

t. Lands outside ecial water 
supply district—Contract to call upon 
local authority to supply water when 
needed.J}—WELWOOD v. MIDLOTHIAN 

22 R. Nee of 
-——§C T. 











County CoUNCIL (1894), 
Sess.) 56; 32 Se. L. R. 74. 


» except a. Office forming separate part of 
yards of | distillery premises—Office sole part of 
premises supplied urith water—Whole 


premises entered in valuation-roll as 
unum quid.}-—DISsTILLERS Co. v. Fire 
CITY dounct., [1925] 8. C. (H. L.) 





PART III. SECT. 2, SUB-SECT. 9. 
A. (b). 


b. ‘* Water supplied or ready to be 
supplied.’’}—Defts. wore the owners 
of vacant land in the city of Windsor, 
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SMITH v. BIRMINGHAM CORPN. (1883), 11 Q. B. D. 
195; 562 L. J. M. C. 81; 49 L. T. 25; 47 J. P. 
645; 31 W. R. 788, D. C. 


Annotation :-—~Mentd. ott v. Cuckfield Union Assint. 
Com. (1921), 125 L. ae aaa oe se 
Rack rent.|—By the 


211. Ce ne 
terms of its special Act a water co. were to supply 
water at certain rates on the “ annual rack rent 
of the house . . . if same be let at rack rent, & 
on the annual value if & while same is not let at 
rack rent.” An owner & occupier contended that 
his house, not being let at an annual rack rent, the 
water rates payable by him ought to be assessed 
according to the annual value; & that the annual 
value was the net annual value, as distinguished 
from the gross value or gross estimated rental :— 
Held: the words in the sect. ‘“‘ annual rack rent ”’ 
& ‘* annual value ’’ must be treated as equivalent ; 
that the legislature never intended to lay down two 
scales of charges, one for tenants of houses & the 
other for owner occupants ; & an owner occupying 
his own house must pay water rates upon the gross 
estimated rental, as distinguished from the net 
annual value.—STEVENS v. BARNET Gas & WATER 
Co. (1888), 57 L. J. M. C. 82; 86 W. R. 924; 52 
J.P. Jo. 276, D.C. 

Annotatton :-—Refd. Re Sawyer & Withall, [1919] 2 Ch. 333. 

212. Annual value—How ascertained—Whether 
deduction for rates allowed.|—By Liverpool Cor- 
poration Waterworks Act, 1847, the rates at which 
water is to be supplied for domestic purposes, are 
to be assessed upon the ‘annual value’”’ of the 

remises: & by Liverpool Corporation Water 

orks (Amendment) Act, 1850, it is enacted, that, 
if the owner of any dwelling-house the yearly rent 
or value whereof shall not amount to £13, or 
which, whatever may be the annual value thereof, 
shall be let to weekly or monthly tenants, or in 
separate apartments, shall be desirous of paying 
a reduced water rent by the year for same, whether 
occupied or not, the council may compound with 
such owner for the payment of the water rents 
payable by virtue of the Acts in respect of such 
dwelling-house at any sum not less than three- 
fourths of the annual water rent for same; & all 
such compositions shall be entered in the books of 
the council, & shall be recoverable in like manner 
as the rents & charges authorised by the Act are 
by law recoverable. By a composition paper, 
applt., as the owner of certain dwelling-houses 
let to weekly tenants, agreed with the corpn. to 
compound for the water rates, & in a schedule 
thereto stated the rental to be 4s. 6d. per week & 
3s. 6d. per week respectively. The composition 
paper contained a stipulation, that, ‘if at any 
time it should be ascertained that the rental of 
such houses was not truly & correctly set forth 
in the schedule, the corpn. might be at liberty to 
amend same by inserting therein the true & correct 
amounts of such rental,’’ & might recover against 
applt. the additional water rents due in respect 
thereof. The rents of the houses were in point 
of fact 6d. per week respectively more than the 
sums stated in the schedule,—applt. claiming tc 
deduct that sum in respect of poor & other rates 
which by agreement with the tenants were paid 
by him :—Held: (1) applt. was not entitled to 
make such deduction, but that the corpn. werc 
entitled under the agreement to receive the com: 
position upon the amount of rent paid by th 





SceeaeLomcrameed 


abut on streets in which mains & 
hydrants of plitfs. had been placed. 
Defts. had a waterworks system of their 
own & did not use that of pltfs., though 
they could have done so had they 
wished, The comrs. imposed a water 
J.—VOL. XLUI. 


supplied ’”’ upon 


water :—Held 


rate ‘‘ for water supplied or ready to be 


based upon their assessed 
irrespective of the user or non-user 0 


: this rate was, undor 
37 Vict. co. 79, ss. 


11, 12, validly im- I. R. 88 


1089 


enants; (2) the | ieee of the composition 
yaper, & proof that no demand of water rates had 
Jeen made upon the tenants, was sufficient 
svidence that the composition had been made, 
without showing that any entry thereof had been 
made in the books of the council.— Rook v. LIVER- 
‘OOL CORPN. (1859), 7 0. B. N. S. 240; 141 BH. R. 














Annotation :—. As to (1) Distd. Sheffield Waterworks Co. ¥. 

Bennett (1872), L. R. 7 Exch. 409. 

213. —-— fan ribeye WATER- 
WORKS Co. v. BENNETT, No. 209, ante. 

214. —— .|—SMITH BIRMINGHAM 
Corpn., No. 210, ante. 

215. .|—By the Bury & District 











Joint Water Board Act, 1903, resps. were to 
supply water at specified rates, viz., ‘‘ where the 
annual rack rent or value of such house shall not 
xceed £20, at a rate per cent. per annum not 
exceeding £10.” 

Applt. was the owner of three cottages let to 
tenants, & applit. paid all the rates on such 
cottages :—Held: in order to arrive at the 
‘‘ annual rack rent or value,’’? upon which he was 
liable to pay the water rate, applt. was entitled to 
deduct the rates so paid by him.—WILKINSON v. 
Bury WATER Boarp (1905), 92 L. T. 417; 69 
J.P. 214; 3L. G. R. 715, D.C. 

216. ——— ——— Whether rateable value-—-Or gross 
estimated rental.|—By the special Act of a water 
co., which incorporated Waterworks Clauses Act, 
1847 (c. 17), save so far as the clauses or provisions 
thereof were expressly varied or excepted, the co. 
were obliged to supply water to the occupiers of 
dwelling-houses for domestic purposes at a rate 
not exceeding £6 per cent. per annum upon the 
annual ‘ rack rent or value’”’ of the premises 
supplied. It was further provided in a subse- 
quent sect. of the Act that the rate should be “‘ pay- 
able according to the annual value at which the 
premises were from time to time assessed to the 
poor rate if same were so assessed, or, if not, 
according to the net annual value of the premises.” 
By Waterworks Clauses Act, 1847 (c. 17), s. 68, 
‘‘the water rates, except as hereinafter & in the 
special Act mentioned, shall be payable according 
to the annual value of the tenement supplied with 
water '’:—Hfeld: the water rate charged by the 
co. must be calculated on the ‘“‘ rateable value ”’ 
not on the ‘ gross estimated rental’ of the 
premises supplied with water.—WARRINGTON 
WATERWORES Co. v. LONGSHAW (1882), 9 Q. B. D. 
145; 51L. J. Q. B. 498; 46 L. T. 815; 46 J. P. 
773; 31 W. R. 11, D.C. 

Annotations :—Apld. Dobbs v. Grand Junction Waterworks 
Co. (1882), 9 3. B. D. 151. Refd. Bristol Waterworks 
Co. v. Uren (1885), 15 Q. B. D. 637, 

217, —— -—- ——— ———.]—-A__dwelling-house 
& garden in the occupation of the owner were 
assessed to the poor rate as follows: ‘‘ Gross 
estimated rental, £240; rateable value, £204.” 
It was proved that the value of the house 
without the garden would be 10 per cent. less, 
& that the owner contracted to pay & did pay 
£1 1s. annually for the watering by means of a 
pipe & tap in the garden which surrounded the 


dwelling-house & was occupied & assessed 
therewith :—Held: the words ‘“ gross sum 
assessed to the poor rate’? meant the “ gross 


estimated rental,’’ & not ‘‘ rateable or net value ”’ ; 
& the water-rent was chargeable upon the gross 


osed.——CITY OF WINDSOR v. CANADIAN 

OUTHERN Ry. Co. (1893), 20 A. R. 

388.—CAN. 

Bray Townsarp Comrs., (1900) 2 
: e 


4a 


lands in the city, 
vee, 
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estimated rental of ‘‘ the premises,’’ including the 
pleasure garden occupied with the house, & not 
merely upon the dwelling-house itself, the extra 
charge for the garden supply being for using a pipe 
& tap.—BRIsTOL WATERWORKS Co. v. UREN, 
UREN v. BRISTOL WATERWORKS Co. (1885), 15 
Q. B. D. 687; 54 L. J. M. C. 97; 52 L. T. 655; 
49 J. P. 564, D. C. 


Annotations :—Consd. Grand Junction Waterworks Co. v. 
Davies, {1897} 2 Q. B. 209. Apld. Wilkinson v. Bury 
Water Board (1905), 92 L. T. 417. Refd. Barnard Castle 
U. C. v. Wilson, [1902] 2 Ch. 746; South West Suburban 
Water Co. v. St. Marylebone Union, [1904] 2 K. B. 174; 
le ay aecnmorks Co. v. Chester Union (1907), 96 


218. .|—The special Act of 
a water co. incorporated Waterworks Clauses Act, 
1847 (c. 17), ‘‘ except where expressly varied by ” 
the special Act. Waterworks Clauses Act, 1847 
(c. 17), s. 68, provides that the water rates, except 
as thereinafter & in the special Act mentioned, 
shall be payable according to the annual value, 
which has been held to mean the net annual 
value, of the tenement supplied with water. <A 
sect. of the special Act provided that the co. 
should furnish water at rates not exceeding the 
yearly rates thereinafter specified, namely, where 
the ie estimated annual rental of the premises 
supplied should not exceed a certain amount, at a 
rate per cent. per annum not exceeding an amount 
specified :—Held: by this sect. the rate per cent. 
per annum was to be calculated upon the gross 
estimated annual rental & Waterworks Clauses 
Act, 1847 (c. 17), 8. 68, was expressly varied 
thereby.—WoOKING WaTER & GaAs Co. v. PARKER, 
[1916] 1 K. B. 473; 85 L. J. K. B. 876; 114 L. T. 
1207; 80 J. P. 188; 14 L. G. R. 372, D. ©. 

219. Net annual value.j|—A water 
co. by a special Act of 1826 were compellable to 
supply water to certain dwelling-houses in the 
metropolis for domestic purposes at certain rates 
per cent. per annum payable “‘ according to the 
actual amount of the rent where the same can be 
ascertained & where same cannot be ascertained 
according to the actual amount or annual value 
upon which the assessment to the poor’s rate is 
computed in the parish or district where the house 
is situated.’’ By a special Act of 1852 the co. 
were compellable to furnish the water ‘‘ where the 
annual value of the dwelling-house or other place 
supplied shall not exceed £200 at a rate per cent. 
per annum on such value not exceeding £4; & 
where such annual value shall exceed £200 at a 
rate per cent. per annum on such value not exceed- 
ing £3.”’ The occupier of one of the houses was 
lessee for a Jong term at a ground rent & paid no 
rent except the ground rent :—Held: whether the 
later Act repealed the provisions of the former 
or not the case must be dealt with under the later 
Act; & the words “ annual value’’ in the later 
Act meant ‘‘net annual value’? as defined in 
Parochial Assessments Act, 1836 (c. 96), s. 1.— 
Dosss v. GRAND JUNCTION WATERWORKS Co. 
(1883), 9 App. Cas. 49; 53 L. J. Q. B. 50; 49 
L. T. 641; 483. P.5; 82 W. R. 488, H. L. 
Annotations :—Expld. Bristol Waterworks Co. v. Uren 

(1885), 15 Q. B. DL. 637. Consd. West Middlesex Water- 


works Co. v, Coleman, Coleman v. West Middlesex Water- 
works Co. (1885), 1 rs B. D. 529. iste Smith ov. 
Birmingham (1888), 22 Q. B. D. 211; Stevens ». Barnet 
Gas & Water Co. ( 888), 57 L.J.M.C. 82. Apld. R 

Watson, (1894) 2 Q. B. 90. Consd. South S 

Waterworks Co. v. Barrow (1897), 61 J. P. 661. d 
Metropolitan Water Board v. Streeton (1910), 103 L. T. 
220. Refd. Smith wv. Bi Corpn. (1883), 11 
Q. B.D. 195; Hayward v. East London Waterworka Co. 
(1885), 49 J. P. 452; Henderson v. Folkestone Water- 
works Co. (1885), 1 'T. L. R. 3239; Stevens ov, Bishop 
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(1887), 19 Q. B. D. 442; Walker v. Beeler (1900), 69 
. J. Q. B. 875; Northampton Corpn. v. Ellen (1904), 
Hy Lae sae Woking Gas & Water Co. v. Parker (1915), 


220. —— Premises occupied for part of 
period—Whether deduction allowed.|—SmiTH v. 
BIRMINGHAM CORPN., No. 210, ante. 

221. ——_- ——- Minimum charge made.]— 
COLNE VALLEY WATER Co. v. TREHARNHE, No. 7, 
ante. 

222. ——~ ——— Enhanced value—Premium paid 
for lease of public-house.]—The co. supplied water 
for domestic purposes to a house occupied as a 
licensed public-house. The co. contended that 
the annual value of the premises as a licensed 
public-house should be taken as the basis of the 
water rate payable in respect of such supply, & 
that therefore the fact of the premises being 
licensed, & a premium which had been paid for 
the lease of the premises as a public-house, ought 
to be taken into consideration in fixing the value. 
The occupier contended that such water-rate 
should be based upon the value of the premises 
for domestic purposes only :—Held: the con- 
tention of the co. was correct.—-WEsT MIDDLESEX 
WATERWORKS Co. v. COLEMAN, COLEMAN v. 
West MIDDLESEX WaTERWORKS Co, (1885), 14 
Q. B. D. 529; 64 L. J, M. 0. 70; 52 L. T. 578 ; 
49 J. P. 341; 33 W. R. 549; 1 T. LR. 204, D.C. 
Annotation :—~Consd. Grand Junction Waterworks Co, v- 

Davies, [1897] 2 Q. B. 209. 

223. Annual value of whole premises— 
Dwelling house & garden.]—On an application, 
under Waterworks Clauses Act, 1847 (c. 17), 5. 68, 
to determine a dispute as to the value of a tene- 
ment supplied with water, consisting of a dwelling- 
house & garden with outhouses, occupied as a 
residence, & comprising about half an acre, the 
justices found as a fact that a portion of the garden 
might be separately let, & being of opinion that, in 
arriving at the annual value of the tenement 
supplied with water, they had to determine what 
quantity of garden should reasonably go with the 
house, they held that the annual value was the 
value of the premises exclusive of such portion as 
might be separately let :—Held: the justices had 
no jurisdiction to exclude that portion of the 
garden, & the assessment must be raised to the 
annual value of the whole of the premises as 
occupied.—GRAND JUNCTION WATERWORKS Co. 
v. DAVIES, [1897] 2 Q. B. 209; 66L. J. Q. B. 633 ; 
76 L. T. 833; 61 J. P. 484; 45 W. R. 687; 18 
T. L. R. 489; 41 Sol. Jo. 624, D. C. 

224. ——_-_ ———- Ambiguity in Act authorising 
rate—Construction in favour of consumer.]—If a 
statute which authorises a water company to 
charge its consumers with a water rate is ambiguous 
with regard to the amount of rate to be charged, 
or the mode of assessing it, it must be construed 
in favour of the consumer & against the water co. 
—SovuTH STAFFORDSHIRE WATERWORKS Co. v. 
Barrow (1897), 61 J. P. 661; 18 T. L. R. 549, 
C.-As 











Annotation :-—Apld. Woking Water & Gas Co. v. Parker, 

{1916] 1 K. B. 473. 

225. Provision for fixed scale for class— 
Water rate chargeable at maximum rate for class— 
Consumer not entitled to pay on annual value.|— 
A water co.’s statute bound the co. to supply 
water on request at the following rates: (infer 
alia) where the annual rack rent or value of 
premises is under £5, at a rate not exceeding 5s. ; 
where premises above £5 & under £15, at a rate 
not exceeding 15s. ; &so0 on with a scale up to an 
annual value of £100. By another sect. the water 
rates were to be payable according to the annual 
value at which the premises were assessed to the 
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poor rate. G.’s premises were assessed to the 
poor rate at £11, & he claimed to pay a water 
rate of only 11s., & not 15s. as demanded :—Held: 
the water co. were entitled to demand the 
maximum rate for the class of houses under which 
G.’s came, & the justices were right in so deciding. 
—GWATKIN v. CHEPSTOW WATERWORKS Co. (1861), 
25 J. P. 180. 

-——— Dispute as to annual value—Determination 
of annual value condition precedent to recovery of 
charges.|—See Nos. 238-240, 244, post. 


(c) Making of Rate. 

226. Power to make rate—Before completion of 
works.]|—To an action of trespass for breaking & 
entering pltf.’s mill & taking his goods, defts. 
pleaded a justification under a local Act, that 
defts., as comrs. under the Act, completed one of 
three reservoirs mentioned therein; that pltf.’s 
mill was benefited by the supply of water there- 
from; that a certain rate was made, & that the 
trespass was committed & the goods were taken 
as a distress for non-payment of the rate. Pitf. 
replied, that only one reservoir had been completed. 
General demurrer. Sect. 85 enacted that ‘‘ no 
rate shall be levied or assessed under the provisions 
hereinbefore contained until the reservoirs shall be 
actually made & in use, & water supplied there- 
from ’’ :—Held: upon the true construction of 
the Act, the completion of one reservoir entitled 
the comrs. to levy a rate on the class of persons 
mentioned in the Act actually benefited by it; 
& therefore the plea was good.—SIDEBOTTOM v. 
GLossop RESERVOIRS Comrs. (1847), 1 Exch. 611 ; 
11 J. P. 569; 154 BE. I. 260, Ex. Ch. 

227. Power to charge different rates—In different 
parts of district..—The undertaking & powers of 
a water co. were by an Act of 1884 transferred to 
& municipal corpn. By s. 49 of the co.’s special 
Act passed in 1861, the co. were empowered to 
charge for a supply of water for domestic use rates 
“not exceeding’’ certain amounts graduated 
according to the value of the premises, & by s. 59 
of the Act it was provided that ‘‘ the co. may from 
time to time supply any persons with water for any 
purpose for which such supply is required, for such 
remuneration, & upon such terms & conditions, 
as shall be agreed upon between the co. & the 
person desirous of such supply of water, under a 
special agreement.’”’ By s. 36 of the before- 
mentioned Act of 1884, s. 49 of the Act of 1861 
was repealed, & the corpn. were empowered to 
‘‘ charge for the supply of water for domestic use 
to any dwelling-house a sum not exceeding 7} per 
cent. per annum on the net rateable value of such 
dwelling-house, as ascertained by the valuation 
list in force at the commencement of the quarter 
during which the water rate becomes payable.” 
There was no express provision in either of the 
before-mentioned Acts requiring equality of rating 
in respect of the charge made for water to con- 
sumers. 

The corpn. charged to consumers in respect of 
water supply for domestic purposes in part of their 
district at the rate of 74 per cent. & inthe remainder 
of the district at the rate of 5 per cent. upon the 
rateable value of their respective dwelling-houses. 
In an action brought to recover the sum charged 
to a consumer for water at the higher rate :— 
Held: no implication arose from s. 36 of the Act 
of 1884 that the corpn. were bound to charge for 
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water at an equal rate in the pound to all con- 
sumers, & therefore the fact that they had not 
done so was no defence to the action..— NORTHAMP- 
TON CORPN. v. ELLEN, [1904] 1 K. B. 299; 78 
L. J. K. B. 829; 90 L. T. 71; 68 J. P. 197; 62 
W.R. 305; 20 T. L. R. 168; 21. G. R. 473, C. A. 

228. Power to charge special rate—Supply of 
water outside borough but within limits of Act.|— 
Plitf. was the occupier of a house which was outside 
the limits of the borough of Plymouth, but was 
within the limits of water supply under the Ply- 
mouth Corporation Water & Markets Act, 1867, 
which Act incorporated the Waterworks Clauses 
Act, 1847 (c. 17), ‘“‘ except where expressly excepted 
or varied by this Act.” Pltf. was supplied by 
defts. with water under the special Act, but having 
been compelled to pay a water rate in excess of 
the scale prescribed by sect. 22 of that Act, he 
sought to recover from defts. the difference 
between the two rates, contending that by Water- 
works Clauses Act, 1847 (c. 17), 8. 63, & s. 22 of 
the special Act he was only liable to pay water 
rate in accordance with the scale laid down in 
the last-mentioned sect.:—Held: the action 
failed, as sect. 15 of the special Act, relating to 
supply beyond the borough of Plymouth, but 
within the limits of supply, varied the provisions 
of the Act of 1847, & applied so as to entitle pltf. 
to a supply of water only on the terms to be 
agreed atyioen him & the defts.—PITTs v. 
PLYMOUTH CORPN., [1912] 3 K. B. 301; 81 L. J. 
K. B. 1240; 107 L. T. 526; 10 L. G. R. 312. 


B. Supply by Measure. 


229. Duty to supply by measure—‘‘ Any con- 
sumer of water ’’—Person actually consuming 
water.|— The words ‘‘ any consumer of water ”’ in 
sect. 41 of the New River Company’s Act, 1852 
(c. clx), mean not any person merely desirous of 
being a consumer, but a person who is actually 
consuming water or who at least is entitled to 
demand a supply for his consumption & is taking 
the necessary steps to obtain it.—Cooxn, Sons & 
Co. v. NEw RIVER GOVERNOR & Co. (1889), 14 
App. Cas. 698 ; 59 L. J. Ch. 333 ; 61 L.'T. 816; 54 
J. P. 260; 5 'T. L. R. 726, H. L. 


Annotations :—Consd. Northern Theatres Co. v. Shillito, 
{1925} 2 K. B. 100. . South-West Suburban Water 
Co. v. St. Marylebone Union, [1904] 2 K. B. 174; Chester 

Waterworks Co. v. Chester Union Grdns. (1907), 96 

L. T. 566; Metropolitan Water Board v. Paine, [1907] 

1K. B. 285; Wootton v. Bishop (1907), 96 L. T. 705 

er ela Grdus. v. Bristol Waterworks Co., [1912) 1 Ch 


230. Obligation to provide meter—Whether on 
undertakers or on consumer.|—The special Act of 
a water co. provided for the supply of water to 
the inhabitants of the district for ‘‘ family use ’’ 
at certain rates calculated on the rental of the house 
supplied. The Act contained further provisions 
for the supply of water for schools, manufactories, 
etc., etc., & for other purposes than family con- 
sumption, & for baths, etc., & for the purposes of 
any trade or business whatsoever at certain rates 
per thousand gallons. The supply of water under 
these latter provisions having been held obligatory 
upon the co. unless prevented by causes beyond 
their control :—Held: (1) there being no provision 
in the special Act throwing upon the consumer the 
obligation of providing a meter to measure the 
water supplied for the puree of a bath, no such 
obligation could be implied from Waterworks 


£. Meter rate—Supply to public 
house.] — AIRDRIE, CoLnaLbGn & 
DéSTRICT WATER TRUSTEES v. FLANA- 
GAN (1906), 8 F. (Ct. of Sess.) 982; 4 
Sc. L. R. 422 : 13 g. L. fe 880.—8COT, 


4a2 


restraining order 


360.—CAN. 
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Clauses Act, 1863 (c. 93), s. 14, incorporated with 
the special Act, which sect. provides that where 
the undertakers are authorised by the special Act 
to supply water by measure they may let for hire 
to any consumer of water so supplied any meter 
or instrument for measuring the quantity of water 
supplied. The occupier of a house within the 
district of the above-mentioned co. had a bath 
connected by means of a pipe with the house 
cistern, to which water was conveyed from the 
co.’8 mains for ‘‘ family use.’’ The co. required 
him to put up a meter for the purpose of measuring 
the water used for the bath, but he refused to do 
so. He had paid to the co. in advance the proper 
amount in respect of the water supply ‘‘ for family 
use ”’ for the quarter ending the Sept. 29, but had 
not paid or tendered any sum in respect of the 
water supply to the bath during such period. The 
co. in consequence of his refusal to put up a meter 
or disconnect the bath, cut off the communication 
pipe from their main to his house upon Sept. 20. 
On Sept. 29, having cut off the pipe connecting 
the cistern with the bath, but not the waste or 
outlet pipe from the bath, he gave notice to the 
co. of what he had done, & paid to the co. in 
advance the proper amount for the supply of water 
for ‘‘ family use’ during the ensuing quarter, but 
did not restore the communication-pipe between 
the co.’s mains & his cistern. The co. refused to 
restore the supply on the ground that he had not 
cut off the waste-pipe from the bath, which he 
refused to do. The supply of water was not 
renewed till Nov. 4, when the co. restored the 
communication pipe under protest :—Held: 
(2) the the co. were not entitled to insist on the 
consumer’s providing a meter, (3) they were not 
liable to a penalty under the Waterworks Clauses 
Act, 1847 (c. 17), s. 43, for not supplying water 
during the period between Sept. 20 & 29, inasmuch 
as no payment or tender in respect of the water 
supply to the bath for such period had been made ; 
(4) the co. were liable to a penalty in respect of 
the period subsequent to Sept. 29; (5) they had no 
right to refuse the supply of water after that date, 
& they were not justified in cutting off the supply, 
& were, therefore, not entitled to require the 
consumer to renew the communication.—SuEr- 
FIELD WATERWORKS Co. v. CARTER, BROOKS v. 
SHEFFIELD WATERWORKS Co., SHEFFIELD WATER- 
WoRKS Co. v. BROOKS (1882), 8 Q. B. D. 632; 
- 7 J.M. C. 97; 46 J. P. 548; 30 W. R. 889, 
Annotations :-—.48 to (1) Distd. Sheffield Waterworks Co. v. 

Bingham (1883), 25 Ch. 1). 443. 4a to (o) Consd. South- 

West Suburban Water Co. v. Hardy (1913), 109 L. T. 

169. Generally, Refd. Cinipeon v. South Oxfordshire 

Water & Gas Co., [1908] 1 K. B. 917. 

231. -|—The Sheffield Waterworks 
Co. claimed a declaration that they were not 
bound under their Acts of Parliament to supply 
water for private baths except upon the terms of 
the consumer providing at his own expense a 
meter or other automatic self-registering instrument 
for the accurate measurement of the water used. 
Deft. alleged that it was for the co. who supplied 
the water to measure the quantity to be paid for :— 
Held: upon the construction of the various Acts 
under which the proceedings of the co. were regu- 
lated, it was not correct to treat the co. as supply- 
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ing the water to the consumer, but it was the con- 
sumer who was entitled to draw off from the main 
what water he required, & to fix pipes & apparatus 
at his own expense for the purpose of measuring 
the water so taken by him; & such measurement 
could only be effected by some sufficient automatic 
self-registering meter or other instrument, or in 
some other equally accurate mode.—SHEFFIELD 
WATERWORKS Co. v. BINGHAM (18838), 25 Ch. D. 
448; 52 L. J. Ch. 624; 48 L. T. 604. 

232. Power to make agreement—Fixing price.}|— 
SouTUWARK & VAUXHALL WATER Co. v. DICKEN- 
SON (1889), 5 T. L. R. 251, C. A. 

-|—See, also, No. 170, ante. 

233. Power to make additional charges—Fixed 
baths.|-SHEFFIELD WATERWORKS Co v. BINGHAM 
(1881), 25 Ch. D. 446, n., 0. A. 

Annotations ‘-—Distd. Weaver v. Cardiff Corpn. (1883), 48 


ee 





L. T. 906. Refd. Walker v. Lambeth Waterworks Oo. 
(1894), 71 L. T. 75. 
234. ——.| —- SHEFFIELD WATERWORKS 





Co. v. CARTER, BROOKS v. SHEFFIELD WATERWORKS 
Co., SHEFFIELD WATERWOBKS Co. v. Brooks, No. 
230, ante. 

2385. -——.|—-Defts., a waterworks co., 
were required by their special Act to supply water 
for domestic purposes to the inhabitants of the 
borough, at specified rates, it being also provided 
that a supply for domestic purposes should not 
include a supply for baths, washhouses, or public 
purposes, etc. Pltf. erected in his house a fixed 
bath connected with the water service. The co. 
demanded, in addition to the ordinary water rate, 
an extra charge for the supply to this bath, on the 
ground that a supply for such a eee was not 
a supply for domestic purposes within the meaning 
of the Act :—Held: the co. were not entitled to 
make such extra charge.—WEAVER v. CARDIFF 
CORPN. (1883), 48 L. T. 906; 47 J. P. 699. 


Annotations :-— Apia. Walker v. Lambeth Waterworks Co. 
(1894), 63 L. J. Ch. 874. Refd. Barnard Castle U. C. v. 
Wilson, [1901] 2 Ch. 813. 


236. -.|—East LONDON WATERWORKS 
Co. v. FOULKES (1892), 37 Sol. Jo. 29. 

237. For water closets ‘‘ beyond the first’’— 
Water closets connected with drainage system—No 
water supply laid on or flushing apparatus.]|—A 
waterworks Act, s. 38, provided: ‘“‘ The co. may 
charge in any one year... in respect of every 
water closet beyond the first... in or belonging 
to any private dwelling-house the sum of five 
shillings ”’:—Held: a closet ‘‘ beyond the first ”’ 
connected with the drainage system of the 
premises where the closet was situate, & so with 
a sewer of an urban district council so con- 
structed as to require flushing with water when 
used, but without any water supply laid on or 
flushing apparatus, was not a water closet within 
the sect.—Rosenrtrs v. Sour Ess—ExX WATERWORKS 
Co. (1908), 67 J. P. 404; 1L. G. R. 719, D. C. 


C. Recovery of Rates and Charges. 
(a) Legal Proceedings. 
i. Action. 

See Waterworks Clauses Act, 1847 (c. 17), 8. 74 ; 
Waterworks Clauses Act, 1863 (c. 93), 8. 21. 

288. Dispute as to annual value—Necessity for 
decision of justices—Before bringing action for 
recovery of rate.|—Waterworks Clauses Act, 1847 
(c. 17), 8. 68, enacts that the water rate shall be pay- 
able according to the ‘‘ annual value’’ of the tene- 
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suoh rates & the ct. may further order 
that accounts be taken to ascertain 
the amount due & may direct that in 


to the ct. 
1661, 8. 59 
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ment supplied with water, & that, “‘ if any dispute 

arise as to such value, the same shall be determined 

by two justices.’”? This Act incorporates Railways 

Clauses Consolidation Act, 1845 (c. 20), ss. 140 & 

142, of which give the mode of procedure before 

the justices. y New River Company’s Act, 

1852 (c. clx), s. 46, which incorporates aterworks 

Clauses Act, 1847 (c. 17), it is enacted that 

“nothing in this Act or any Act incorporated 

herewith contained shall prevent the co. from 

recovering any sum of money not exceeding £50, 
which shall be due to them for water rates or rents, 
or for damages, costs, or expenses, by action or 
proceeding in such manner as is by law provided 
for the recovery of debts not exceeding £50 ”’ :— 

Held: where a boné fide dispute arises as to the 

‘“annual value,’’ the co. must, before they can 

sue for the rate under sect. 46 of the special Act, 

obtain a decision of justices on that dispute, under 

sect. 68 of the general Act.—NEw RIver Co. v. 

MATHER (1875), L. R. 100. P. 442; 447... M. C. 

105; 32 L. T. 658; 39 J. P. 614. 

Annotations :—Consd. Hayward v. East. London Water- 
works Co. (1884), 28 Ch. ID. 138. Refd. Lea v. Aber- 
gavenny Improvement Comrs. (1885), 16 Q. B. D. 18. 
239. Minimum charge made.|— 

COLNE VALLEY WATER Co. v. TREHARNR, No. 7, 

ante. 

















.—(1) A water rate of 
. 4d. for one quarter’s rate in respect of 
certain houses, was demanded by defts., the 
sanitary authority, & paid by pltf., such sum being 
5 per cent. on the ‘‘ gross rental’’ of the houses. 
After this payment, defts. altered their basis of 
assessment, from ‘“ gross rental” to ‘“ rateable 
value ’’ as the proper basis of assessment they being 
entitled to charge 5 per cent. on the ‘ annual 
value.’’” If the rate had been calculated on the 
‘“‘ rateable value ”’ it would have been £7 3s. 10d. 
Pitf. brought an action in a county ct. to recover 
the overcharge £1 Ils. 6d.,the difference between 
these two sums, as being money paid under 
compulsion. 

There was no power to distrain for these rates, 
except when they did not exceed £1 a quarter, 
which did not apply to the present case, but defts. 
had the power to cut off the water supply on non- 
payment of the rate. Defts. had not cut off the 
water & had not threatened to do so, nor had they 
taken any legal proceedings for the recovery of 
the rate. 

The county ct. judge held the payment to be 
a compulsory one, as defts. had the power to cut 
off the water, & gave judgment for pltf{. :—Held: 
the payment was a voluntary payment, & could 
not be recovered back. 

(2) Sect. 6 of Burnley Borough Improvement 
Act, 1883, coming under the heading, Part II. 
Water, provides: ‘‘ The following Acts & parts 
of Acts, so far as they are applicable & not incon- 
sistent with this Act, shall be incorporated with & 
form part of this Act, that is to say, Waterworks 
Clauses Acts, 1847 (c. 17) & 1863 (c. 43), except the 
provisions thereof with respect to the amount 
of profit to be received by the undertakers when the 
waterworks are carried on for their benefit.” 


the event of such amount not being 
paid within a time to be named in the 
order such land be sold for the payment 
of the amount so found due. Such an 
order may be made notwithstanding 
the fact that no demand for payers 
has been made under sect. 60 of tho 
Act.— BENALLA WATERWORKS TRUST 
a ieee (1900), 26 V. L. R. 449.-— 


an action 


jand.—Re 


679.—CAN. 


h. Right to prove for taxes & water ; 
rate—On liquidati ek. Action for 


ion of company.}— 


The right to prove a claim for taxes 
against an incorporated co. in liquida- 
tion depends upon the right to maintain 
therefor, 
action only exists when the taxes can- 
not be recovered in any special manner 
provided for by Assersment 
for example, by distress, or sale of the 

OTTAWA PORCELAIN & 
CARBON Co., LTp. (1900), 31 O. R. 
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The Waterworks Clauses Act, 1847 (c. 17), 
provides: ‘' & with respect to the payment & 
recovery of water rates, be it enacted as follows.”’ 
Then comes sect. 68 which provides that the rates 
are to be paid according to the annual value, 
& if any dispute arise as to such value the same 
shall be determined by two justices :—Held: 
sect. 68 of Waterworks Clauses Act, 1847 (c. 17), 
was not incorporated in Burnley Borough Improve- 
ment Acts, & the settlement by two justices of a 
dispute as to value was therefore not a condition 
precedent to pltf.’s right of action.—SLATER v. 
BuRNLEY Coren. (1888), 59 L. T. 6386; 53 J. P. 
70; 36 W. R. 831; 47. L. R. 642, D.C. 
Annotations ‘— Folld, Slater v. Burnicy Corpn. (No. 2) (1889), 


53 J. P. 535. Refd. Meadows v. Grand Junction Water- 
works Co. (1905), 69 J. P. 255. 


241. Whether undertakers must cut off water— 
Before bringing action for recovery of rate.|——It is not 
necessary, before water rates can be recovered under 
Waterworks Clauses Act, 1847 (c. 17), 8. 74, that the 
power of cutting off the water conferred by that 
sect. on the undertakers should have been exercised. 
- R. vw. HWurron, Hae p. METROPOLITAN WATER 
Boanrp, [1907] 2 K. B. 578; 76 L. J. K. B. 1001; 
97 L. T. 400; 71 J. P. 424; 23 T. L. R. 6423 5 
L. G. R. 914, D.C. 

242. Against whom action may be brought— 
Purchaser of dwelling-house—-Arrears due before 
date of purchase.|——The effect of Water Companies 
(Regulation of Powers) Act, 1887 (c. 21), 8. 4, is 
that a purchaser of the freehold of a dwelling- 
house is liable to a personal action at the suit of 
the waterworks co. to recover arrears of water rate 
which accrued due before the date of the purchase. 
—Kast LONDON WATERWORKS Co. v, KELLER- 
MAN, [1892] 2 Q. B. 72; 67 L. T. 319; 56 J. P. 
773; 8 T. 1. RR. 556, D.C. 

Annotations; -Refd. Metropolitan Water Board v. Brooks, 

191 K. B. 134; Metropolitan Water Board »v, Bibbey, 


(1910) 
(1911] 2 K, B. 74; Metropolitan Water Board v. Bunn, 
{1913} 3 K. B. 181. 


243. Time for bringing action.|—By the joint 
operation of Waterworks Clauses Act, 1847 (c. 17), 
ss. 74 & 85, Railways Clauses Consolidation Act, 
1845 (c. 20), s. 145, & Summary Jurisdiction Act, 
1848 (c. 43), 8. 11, if any person liable to pay water 
rate neglect to pay the same, the undertakers may 
recover the rate if less than £20 by summary 
proceeding before two justices within six calendar 
months from the time when the matter of com- 
plaint arose. 

By Waterworks Clauses Act, 1863 (c. 43), 8. 21, 
if any person neglects to pay to the undertakers any 
rate due to them, they may recover the same in 
any ct. of competent jurisdiction, & this remedy 
is to be in addition to their other remedies for the 
recovery thercof. 

Water rates to an amount less than £20 became 
due & payable to undertakers whose special 
Act incorporated Waterworks Clauses Act, 1847 
(c. 17), & 1863 (c. 93). More than six months 
after the date when the rates accrued due the 
undertakers brought an action in the county ct., 
as being a ct. of competent jurisdiction to recover 
them :—Held: the remedy in the ct. of competent 
jurisdiction was not subject to the six months’ 


according to agreement—Validity of 
defence that agreement not carried out, }— 
CANADIAN HuRcrric Co. v. PERTH 
(1912), 22 O. W. R. 319: 30. W.N. 
1449; 3D. L. R. 884.—CAN. 


1. Right of ratenpayer to sei up 
absence of seal—Where  cornoration 
obtains benefit of supply of water 

tring emergency.| —WRIGHT ¥v. OTTAWA 

ITY & OTTAWA Datry Co. (1914), 
7 O. WwW. N. 181: 19 dD. L. R. 722.— 
of hydrants CAN. e 


which right of 


Act, as, 
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9, C. (a) 2., HW. & iti., (b) & (c); sub-sect. 10.) 
limitation to which summary proceedings before 
justices would have been subject.—METROPOLITAN 
Water Boarp v. Bunn, [1918] 3 K. B. 181; 82 
L. J. K. B. 1024; 109 L. T. 132; 77 J. P. 353; 
29 T. L. R. 588; 57 Sol. Jo. 625; 11 L. G. R. 891, 
C. A. 


ii. Summary Proceedings. 


See Waterworks Clauses Act, 1847 (c. 
ss. 74, 85. 

244. Summons before justices to enforce pay- 
ment of rate—Power of justices to determine annual 
rate.|—Upon the hearing before justices of a 
summons to enforce payment of a water rate 
made under a local Act incorporating Waterworks 
Clauses Act, 1847 (c. 17), the justices have power, 
under sect. 68 of that Act, to determine a dispute 
as to the annual value of the premises rated. It 
is not necessary to their jurisdiction before making 
an order for payment of the rate upon such 
summons that the dispute should have been 
pre vounty determined in a separate proceeding 

efore justices.—LEA v. ABERGAVENNY IMPROVE- 
MENT ComRs. (1885), 16 Q. B. D.18; 55 L.J.M.C. 
25; 53 L. T. 728; 503. P. 165; 34 W. R. 105. 

245 Necessity for demand—Before issue 
of summons.]—-Where a summons has been taken 
out for arrears of water rate under Waterworks 
Clauses Act, 1847 (c. 17), 8. 45, & Railway Clauses 
Act, 1845 (c. 20), s. 140, it is not a condition 
precedent to the jurisdiction of the justices to 
make an order for payment, that a demand should 
have been made for the amount before the issue 
of the summons.—HasT LONDON WATERWORKS 
Co. v. KYFFIN, [1895] 1 Q. B. 55; 64 L. J. M. C. 
32; 71 L.T. 615; 597. P.405; 15 R. 38, D.C. 


Annotations ;-——Consd. Elliott v. Russell, [1902] 2 K. B. 
748. Refd. R. v. Hutton, Hz p. Metropolitan Water 
Board (1907), 76 L. J. K. B. 1001. 


246. ——— Necessity to cut off supply of water— 
Before taking proceedings.|—-R. v. HuTTon, Ex p. 
METROPOLITAN WATER BOARD, No. 241, ante. 

247. Time for bringing proceedings.} — Sum- 
mary Jurisdiction Act, 1848 (c. 48), 5. 43, which 
limits the time for making a complaint to six 
months from the time when the matter of such 
complaint arose, applies to the hearing of a sum- 
mons before justices for arrears of water rate under 
Waterworks Clauses Act, 1847 (c. 17), 8. 85. 

en the sum claimed accrued due more than 
six months before the date of the summons, the 
justices have no jurisdiction in the matter.— 
East LONDON WATERWORKS Co. v. CHARLES, 
[1894] 2 Q. B. 730; 638 L. J. M. C. 209; 71 L. T. 
200; 58 J. P. 764; 42 W. R. 702; 10 T. L. R. 
593; 38 Sol. Jo. 666; 10 R. 435, D. C. 
Annotations :—Consd. Elliott v. Russell, [1902] 2 K. B. 

748. Refd. R. v. Hutton, Lr p. Metropolitan Water 

Board, (1907) 2 K. B. 578. Mentd. Ashby De-la-Zouch 

Grdns. v. Summers, [1928] 2 K. B. 397. 

248. Costs—Discretion of justices..—By s. 37 
of Ruabon Water Act, 1870 (c. lvii), which incor- 
porates Waterworks Clauses Acts, 1847 (c. 117), 
& 1863 (c. 93), when a person neglects to pay a 
rate due to the water co., the latter may recover 


17), 
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petent jurisdiction; & by s. 38, after a defaulter 
has been summoned, water rates & costs ordered to 
be paid may be recovered by distress. Upon a 
summons before justices for payment of a water 
rate :—Held: the justices were not bound, on 
making an order for payment of the rate, to order 
the defaulter to pay the costs, but they had a 
discretion in the matter.—RUABON WATER Co. v. 


| Avans (1906), 22 T. L. R. 541, D. O. 


iii. Distress. 
ikea Distress, Vol. XVIII., p. 417, Nos. 1560, 


(b) Cutting off Supply. 

See Waterworks Clauses Act, 1847 (c. 17), 8. 74. 

249. When permissible—Arrears due from pre- 
vious occupier.|—A tenant of premises supplied by 
a co. with water having failed to pay the water 
rate, the co., under the powers conferred upon 
them by Waterworks Clauses Act, 1847 (c. 17), 
s. 74, severed the communication with their main 
Pipes. A subsequent tenant demanded a euppry 
of water for the same premises, tendering to the 
co. the current quarter’s rate & the estimated 
expense of restoring the communication, but the 
co. refused to supply the water until the arrears due 
from the former tenant were paid. A magistrate 
having convicted the co. under Waterworks 
Clauses Act (c. 17), 8. 43, for such refusal :—Held : 
although the co. were not warranted in refusing 
to supply water to the incoming tenant until the 
arrears due to them as above stated were paid, 
they could not be made liable to the penalties 
imposed by sect. 43 until he himself had restored 
the communication with their main pipes.— 
SHEFFIELD WATERWORKS CO. v. WILKINSON, 
SHEFFIELD WATERWORKS Co. v. CORBIDGE (1879), 
4C.P.D. 410; 48 L.J.M. 0.145; 41 L. T. 254; 
43 J. P. 708. 

Annotations :—Distd. Sheffield Waterworks Co. v. Carter, 
Same v. Brooks (1882), 8 Q. B. D. 632 ; Simpson v. South 
Oxfordshire Water & Gas Co., [1908] 1 K. B. 917. Refd. 
East London Waterworks Co. v. Kellerman (1892), 8 
T. L. R. 556; Floyd v. Lyons (1897), 76 L. T. 251; 
Grand Junction Waterworks Co. v. Rodocanacht, [1904} 
2 K. B. 230; Colne Valley Water Co, v. Hall (1907), 96 
L. T. 395; South-West Suburban Water Co. v. Hardy 
(1913), 109 L. T. 169. 

250. ——~— Failure to tender payment in advance 
—For separate supply for fixed bath.]|—SHEFFIELD 
WATERWORKS Co. v. CARTER, BROOKS v. SHEFFIELD 
WATERWORKS Co., SHEFFIELD WATERWORKS UO, 
v. BROOKS, No. 280, ante. 

251. —- Dispute as to annual value—Necessity 
for determination by justices.|—Although the 
statutory remedy provided by Waterworks Clauses 
Act, 1847 (c. 17), s. 68, for the settlement by 
two justices of disputes as to the annual value of 
a tenement supplied with water, & the special 
remedy by penalties given by sect. 43 against a 
co. for withholding water, have not ousted the 
general jurisdiction to restrain the co. by injunction 
from cutting off the supply of water pending pro- 
ceedings for -plorig | a dispute as to value, such 
injunction will not be granted on the application 
of an owner or occupier who will not undertake to 
commence proceedings with due speed before the 
justices under sect. 68.— HAYWARD v. EAST LONDON 








the same, with full costs of suit, in any ct. of com- WATERWORKS Co. (1884), 28 Ch. D. 188; 54 
PART III. sant 23 SUB-SECT. 9.— | judgment in pitf.’s favour in an action | him & unpaid :—Held: the city had 


m. When permiasible—Claim against 
former owner of buildings. }—MOLEAN 
v. DUBBO MUNICIPAL COUNCIL ao P 


1 =u R. N.S. W. 911; 28 N. was purchased b 


n. ——— ———.}—09 appeal] from a 


to restrain the city of S. from shutting 
off the water supply from buil in 
said city, on land owned by pitf., it 
appeared that the building in 
pltf. at sheriff’s sale 
. 1.—AUS. & the claim of the city was against a 
former owner for water rates due by 
e 


no atatutory lien for the unpaid rates & 
no authority to make the byelaw under 
which it proceeded, & was not war- 
ranted in refusing to supply water to 
pltf. unless the amount due by the 
previous owner was paid, & the case 
was one in which unction was the 


uestion 
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L. J. Ch. 623; 52 L. T. 175; 493. P. 452; 1 


-L. R. 56. 


Annotations :—Mentd. Yo v. Thomas (1892), 40 W. R. 
468; Stevens v. Chown, Stevens v. Clark, [1901] 1 Ch. 
894; Panagotis v. 8.8. Pontiac, (1912) 1 K. B. 74. 

252. ———.|—-Where a dispute has 
arisen as to the amount of the water rate payable 
by an occupier of premises to a water co., whose 
special Act incorporated the Waterworks Clauses 
Act, 1847 (c. 17), the determination of the annual 
value of the premises supplied by two justices, 
under sect. 68 of the Act of 1847, is a condition 
precedent to the right of the occupier to sue the 
co. for cutting off the water, & for the amount 
alleged to have been paid in excess.—WHITING v. 
ae aa WATERWORKS Co. (1884), Cab. & 

253. —_— Tenant refusing to quit—Supply cut 
off on landlord’s request.|—P.’s landlord had 
agreed to pay water rate, & had duly paid it, when 
P. received notice to quit. P. refused to quit, & 
the landlord requested the C. waterworks co. to 
cut off the water, which they did without any 
notice to P.:—Held: the magistrate was wrong 
in holding that the co. had acted in contravention 
of Water Companies (Regulation of Powers) Act, 
1887 (c. 21), 5. 4.-—CHELSEA WATERWORKS Co. v. 
PAULET (1888), 52 J. P. 724; 47. L. R. 239, D.C. 

254. Where owner liable instead of occupier 
~—~House becoming empty.|—By Water Companies 











(Regulation of Powers) Act, 1887 (c. 21), 8s. 4, 
o ere the owner & not the occupier is liable by 
law ...to the payment of the water rate in 


respect of any dwelling-house . . 
shall cut off the water supply for non-payment of 
the water rate’ :—Held: the words “is liable ’’ 
refer to a liability at the date when the water rate 
became due, & provided that there was at that 
date an occupicr other than the owner, & the 
owner & not the occupier was liable for the pay- 
ment of that rate, the sect. prohibited the water 
co. from cutting off the supply for non-payment 
of the rate even after the occupier had given up 
possession & the premises had become vacant.— 
METROPOLITAN WATER BOARD v. BIBBEY, [1911] 
2K. B. 74; 80 L. J. K. B. 977; 104 L. T. 812; 
75 J. P. 322; 91 G. R. 531, D.C. 

Whether condition precedent to taking legal pro- 
ceedings.|—See No. 241, ante. 

Liability of undertakers for wrongfully cutting off 
supply.|— See Sect. 2, sub-sect. 5, ante. 


- no water co. 





(c) Overpayments. 

255. Whether recoverable—Rate leviable by 
instalments—-Reduction in rateable value—Right 
to deduct overpayment from subsequent instal- 
ments.]—Resps. were summoned for non-payment 
of the balance of the third instalment of general 
district & water rates and special rates in the 
nature of general district rates leviable by s,. 75 
of a corpn. Act which provided that the corpn. 
may levy any rate by any number of instalments, 
& that all the powers of the corpn. for recovering 
any such rate shall apply to each instalment 
thereof, as if the same were a separate rate. After 
the payment of the first & second instalments the 
valuation list was, on notice of objection by resps., 
amended by reducing both the gross estimated 
rental & the rateable value, & the rates were 
altered accordingly. When a demand was made 
upon resps. for payment of the amount claimed to 
be payable in respect of the third instalment & 





roper remedy.— BURCHELL v. SYDNEY 

ORPN. [1927] 1 D. L. KR. 486; 59 
N. Ss. R. 94,—CAN. 

0. Supply of water to Govern- 








ment buildings by local authority— 
Faulty meter—Refusal to pay for water 
not consumed.}—K. v. 
91907), 26 N. LZ. L. RK. 917.—N.Z. 
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calculated upon the reduced rateable value, Prien 
claimed to be entitled to deduct from the third 
instalment the difference between the sums paid 
by the resps. in respect of the first & second 
instalments & the sums which would have been 
payable in respect of the first & second instal- 
ments if they had been calculated upon the reduced 
rateable value :—Held: the four instalments were 
not four separate rates but four instalments of 
one rate, & resps. were entitled to make the deduc- 
tion claimed._——HasTinas CoRPN. v. QUEEN’S 
Hote. Co. Wastines, Lrp. (1907), 97 L. T. 310; 
71J.P.369; 51L.G.R.1158; 2 Konst. Rat. App. 
620, LD. C. 

Payment under mistake of law.|—See 
MISTAKE, Vol. XXXV., pp. 152, 153, 159, Nos. 
496, 552-554, 

Payment under mistake of fact.]—See 
MISTAKE, Vol. XXXV., p. 151, No. 484. 








SuB-skcT. 10.—OFrENCES, 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 54-60; Waterworks Clauses Act, 1863 (c. 93), 
68. 16—20. 

256. Wrongful taking—From unoccupied house.} 
—Resp., a child of fourteen ycars of age, was 
charged with unlawfully taking water from an 
unoccupied house at H., such watcr being alleged 
to belong to the appellant company. The informa- 
tion was laid under Waterworks Clauses Act, 
1847 (c. 17), 8. 59, but the stipendiary magistrate 
for S., before whom the case was brought, dis- 
missed it on the ground that the alleged offence 
did not come within sect. 69. The water co. 
appealed :—Held: the magistrate was right in 
dismissing the charge, for sect. 59, under which it 
was luid, provided no penalty for the taking of 
water from an unoccupied house.—PIERCY v. 
Pore (1881), 45 L. T. 477; 463. P.102; 30 W.R. 
60, D.C. 

257. Wrongful user—Using water for flushing 
purposes——Water already used for ordinary domestic 
purposes.|-—-EVANS v. GORNALL (1892), 8 T. L. R. 
602, D.C. 

258. ——— Use of water for other than agreed 
purposes.|—By an agreement made between the 
T, district council & the W. G. Water co., the co. 
covenanted to supply water sufficient for purposes 
of domestic use & the washing of carts, as well as 
in the case of fire, but not for street watering or 
sewer flushing purposes. Resps. were ratepayers 
of T. & used the water for trade purposes :— 
Held: they had been guilty of an offence within 
Waterworks Clauses Act, 1863 (c. 93), 5. 18.— 
ANDREWS v. WiTts & Hotty (1901), 84 L. T, 124 ; 
65 J. P. 281; 45 Sol. Jo. 278; 19 Cox, C. C. 633, 
D. C. 

Annotation :—Refd. Metropolitan Water Board v. Johnson 

(1913), 77 J. BP. 384. 

259. ——— Use of water for other than domestic 
purposes—Use of water for washing yard & cart.]— 
(1) A dairyman using water supplied by a water 
co. for washing a milk float or cart, used by him 
in his business uses the water for ‘‘ other than 
domestic purposes” within Waterworks Clauses 
Act, 1863 (c. 93), 8. 18. 

(2) Using the water for washing a yard used 
for a trade & made dirty by such trade is using 
the water for a trade purpose. 

PART III. SECT. 2, SUB-SECT. 10. 
p. Wasting water by leaving tap 


open.}—A person who being connected 
with a wate authority’s works & 


NaPigR CORPN. 
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(3) The fixing of a temporary hose pipe to a 
service or communication pipe without the 
consent of the water co. is an offence under sect. 19 
of Waterworks Clauses Act, 1863 (c. 93), & is in 
the same position as a permanent fixing; & it 
makes no difference that the water is used for a 
domestic purpose.—CAMBRIDGE UNIVERSITY & 
TOWN WATERWORKS Co. v. HANCOCK (1910), 103 
J.T. 562; 745. P.477; 8L. G. R. 1018, D. C. 

260. Alteration of apparatus—Affxing stop tap 
jn service pipe.|—WILLIAMS v. LLANDUDNO DIs- 
mee ee (1897), 14 T. L. R. 183 42 Sol. Jo. 
34, D.C. 

261. ——— Affixing hose pipe to tap.]—Oam- 
BRIDGE UNivERSITY & TOWN WATERWORKS Co. 
v. HANcOocK, No. 259, ante. 

262. Failure to provide apparatus for regulating 
supply—What is apparatus for regulating supply— 
Screw-down stop value.|—By a local Waterworks 
Act, passed in 1858, it was provided that, for the 
purpose of preventing waste of the water, all 
persons supplied with water by the waterworks 
co. should provide ‘‘ proper ball or stop cocks 
or other necessary apparatus for regulating 
such supply,’’ & that In case any such person 
neglected to provide such apparatus after being 
required to do so, the co. might cut off the water 
from his premises. At the date of that Act the 
supply of water provided by the co. was inter- 
mittent. By another Act, passed in 1888, the co. 
were required to provide a constant supply of 
water. It then, for the first time, became neces- 
sary for the prevention of waste, that a system 
should be adopted of inserting in each communica- 
tion pipe an apparatus, called a screw-down valve, 
whereby the water could be shut off from any 
premises in which there were indications of the 
water being permitted to run to waste :—Held: 
such a screw-down valve was not an apparatus for 
regulating the supply within the meaning of the 
former Act, & the co. could not justify cutting off 
the water from the premises of a person who 
neglected to comply with a notice requiring him 
to insert such a valve in his communication pipe.— 
WARD v. FOLKESTONE WATERWORKS Co. (1890), 
24 Q. B. D. 334; 59L. J. M.C. 65; 62 L. T. 821; 
54 J. P. 628; 38 W. R. 426, D. C. 

263. Liability—Liability of master for acts of 
servant.|—-WEST MIDDLESEX WATERWORKS Co, 
v. SUWERKROP, No. 128, ante. 

264. Wrongful taking.]—Applt.’s 
servant, who was driving a steam wagon belong- 
ing to applt., drew water for the wagon in the 
course of his employment from a street hydrant 
communicating with a water main belonging to a 
city corpn., who were the undertakers under 
Water Works Clauses Act, 1847 (c. 17), which 
was in force in the city. Applt., who was a 
carrier, had not agreed to be supplied with water 
by the undertakers, whose practice was to grant 
annual permits to take water for steam wagons on 
payment, each permit being attached to a par- 
ticular wagon & being available for any employee 
of the owner of the wagon. Applt. was summoned 
for unlawfully taking water for the wagon, con- 
trary to sect. 59 of the Act. The justices con- 
victed applt. on the ground that he was liable for 


having permission to use water, wilfully 
permits water to run to waste may be 
convicted of an offence. Water Autho- 
rities Act, 1891, a. 91.—RANSON v, 











Q@ Watering gardcn with hose after 


receiving notice to desist.\¢ —TOOWOOMBA for not keepin 


Ciry CoUNCIL »v. [1926] 
St. R. Qd. 55; 29 Q. J. P. 36.—AUS. 


PART III, SECT. 2, SUB-SECT, 11. 
¥r. Duty to prove failure o 
a& 


Co.’s Act a pean 


WatTER SUPPLY. 


the act of his servant :—Held: as the act of 
applt.’s servant was done within the scope of the 
servant's employment, applt. was criminally liable 
under the sect. in respect thereof.—BURNS v. 
SCHOLFIELD (1922), 128 L. T. 382; 87 J. P. 54; 
21 L. G. R. 39; 27 Cox, C. C. 378, D. C. 

265. ——- Owner Hable to pay water rates— 
House in occupation of tenant.]—By the pro- 
visions of a water co.’s special Act, if ‘‘ any person 
supplied with water’’ by the co. negligently 
suffered the water so supplied to him to be wasted 
he was liable to a penalty :—Held : where a house 
was let to a tenant at a rent not exceeding £10, 
so that the owner was liable under Waterworks 
Clauses Act, 1847 (c. 17), s. 72, to pay the water 
rates instead of the occupicr, the owner was a 
‘* person ddan with water ’’ within the meaning 
of the special Act, & was under a duty to take care 
that the water supplied was not wasted.—Brock 
v. HARRISON, [1899] 1 Q. B. 958; 68 L. J. Q. B. 
730; 80 L. T. 568; 635. P. 455; 47 W. KR. 541; 
43 Sol. Jo. 457; 19 Cox, C. C, 298, D.C. 

Whether water subject of larceny at common 
“ee aaa CRIMINAL Law, Vol. XV., p. 911, No. 

Offences within jurisdiction of Metropolitan 
Water Board.|—See Part V., Sect. 4, post. 


SUB-SECT. 11.—RECOVERY OF DAMAGES AND 
PENALTIES. 

See Waterworks Clauses Act, 1847 (c. 17), 5. 85. 

Failure to supply water.]|—See Part LII., Sect. 2, 
sub-sect. 5, ante. 
For fire plugs.]|—Sece Part III., Sect. 2, 
sub-sect. 4, ante. 

Wrongfully cutting off supply.]|—See Part III, 
Sect. 2, sub-sect. 9, C. (b), ante. 

Recovery of rates & charges.]|—See Part ITI., 
Sect. 2, sub-sect. 9, C., ante. 





Suctr. 3.—LIJABILITY FOR DEFECTIVE WORK IN 
STREETS. 
SuB-sEcr. 1.—IN GENERAL. 
ger Waterworks Clauses Act, 1847 (c. 17), ss. 28- 


266. Liability to action for damages—Personal 
injury—Pipes laid negligently.|—-An action on the 
case may be maintained against an incorporated 
waterworks co., where workmen employed by 
persons who contract with the co. to lay down 
pipes for conducting water through a public street 
do the work in a negligent manner, whereby an 
individual passing along the street receives an 
injury.—MATTHEWS v. WEST LONDON WATER 
Works Co. (1813), 3 Camp. 403; 170 HE. R. 1425, 
N. P 


Annotations :—Consd. Overton v. Freeman (1852), 11 C. B. 
867. Refd. Hall v. Smith (1824), 2 Bing. 156; Rapson 
v. Cubitt (1842), 9 M. & W. 710. 

267. Loss by contractor.|—(1) Defts., a 
waterworks co., under their Act laid down one of 
their mains along & under a turnpike road, made 
under an Act which declared the soil to be in the 
owners of the adjoining land, subject only to the 
right to use & maintain the road. K. was owner 


‘“ charged ” with water, except in 
cases of drought, etc. On a complaint 

ainst the co. to recover a sited —_ 
rmatively 








BARLow, 


Held: defts. must prove 


‘charge’ | that the failure was within the excep- 
Vaterworks | tions of the Act.—BENDIGO WATER- 
was imposed | WORKS Co. v. FLETCHER (1871), 2 

g the co.’s pipest! V. R. (Law.) 48.—AU8. 


Part III.—Powrrs, Duties anp LIABILITIES oF UNDERTAKERS. 


of land on both sides, at a spot where the road was 
carried across a valley on an embankment, & 
wanting to connect his land on either side, K. 
employed pltf. at an agreed sum, to make a 
tunnel under the road. In doing the work, it was 
discovered that there was a leak in the defts.’ main 
higher up the road, & on pltf. digging out the 
earth, the water from the leak flowed down upon 
the work & delayed it, so as to cause pecuniary 
damage to pltf., for which he brought an action 
against defts. :—Held : assuming K. could have 
maintained an action against defts. for injury to 
his property, as to which the ct. gave no opinion, 
the damage sustained by pltf. by reason of his 
contract with K. becoming less profitable, or a 
losing contract, in consequence of the injury to 
cone 8 property, gave pltf. no right of action against 

(2) The tunnel was formed by digging through 
half the width of the road, forming the tunnel, & 
then completing the other half in the same way. 
Before commencing the work K. obtained the 
consent of the road surveyor & the trustees :— 
Held: assuming K. could, under the circum- 
stances, have been indicted for the nuisance to the 
high road, the partial] obstruction to the highway 
did not render the whole proceeding so illegal as 
to prevent pltf. who was engaged in it from 
recovering damages for a wrong.—CATTLE v. 
STOCKTON WATERWORKS Co. (1875), L. R. 10 Q. B. 
453; 44 L. J. Q. B.139; 33 L. T. 4753; 39 J. P. 
791. 


Annotations :—As to (1) Apld. Remorquage & Hélice (Soc. 
Anon. de) v. Bennetts, [1911] 1 K. B. 243. Refd. Eliott 
Steam Tug Co. v. shlppta Controller, [1922] 1 K. B. ete ; 


Federated rau “ Shipping Co. v. h., [1922] 2 K. B. 
The Zelo, (1922 Gey 


Refd. McColl v. Canadian 
Pacific Ty., HOS) "A. CG. 126." Mentd. Allen v. Flood, 
[1898] A.C. 1; The Aierika, [1914] P. 167. 

268. Improper re-instatement of street— 
Damage to house.|—GLovER ». East LONDON 
WATERWORKS Co., No. 186, ante. 

269. Damage to gas pipes.|—Defts., 
& municipal corpn., as the waterworks undertakers 
for their borough & acting under powers con- 
ferred by a special Act, which incorporated the 
provisions of Waterworks Clauses Act, 1847 (c. 17), 
relating to the breaking up of streets, laid a water 
main in certain roads in which there were already 
gas pipes belonging to pltf{s. They completed 
the work in Sept. 1923. By Waterworks Clauses 
Act, 1847 (c. 17), gs. 32: ‘‘ When the undertakers 
open or break up the road or pavement of any 
street... they shall with all convenient speed 
complete the work for which the same shall be 
broken up, & fill in the ground & reinstate & make 
good the road or pavement... so opened or 
broken up.” Defts. when filling in the ground 
after laying their main, neglected to ram the 
earth sufficiently, whereby pltfs.’ gas pipes were 
deprived of the support to which they were 
entitled, &, owing to a subsidence of the soil, 
sustained a series of fractures in the months of 
June & Dec. 1923, & July & Sept. 1924. In 
Dec. 1924, plitfs. commenced an action for the 
damage suffered in consequence of the fractures. 
Defts. relied on Public Authorities Protection 
Act, 1893 (c. 61), contending that the action had 
not been commenced within the six months thereby 
limited :—Held: (1) there was a continuing duty 
upon defts. under s. 32 of the Act of 1847 to remedy 
the neglect in the improper filling in of the fround, 
& time did not begin to run under the Act of 1893 
so long as that duty remained undischarged ; 
(2) pltfs. were entitled to recover compensation 
for all the damage sustained by them, including 
that resulting from the fractures which occurred 
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more than six months before action brought.— 

Horton & Rosy Gas Co. v. LIVERPOOL CORPN., 

[1926] 1 K. B. 146; 95 L. J. K. B. 269; 134 

L. T. 203; 90 J. P. 45; 42 T. L. R. 116; 70 

Sol. Jo. 226; 241L.G.R.1,C. A. 

Damage by extraordinary traffic.|—See, 

generally, HiagHways, Vol. XXVI., pp. 460-475, 

Nos. 1762-1885. 

270. Liability to injunction—Pipes wrongfully 
laid.|— Where water pipes had, without the con- 
sent of the owner of the soil, been laid in the soil 
of a highway, an injunction to restrain the con- 
tinuance of the pipes was granted ; the owner of 
the soil not being left to his remedy at law, & not 
being required to establish his right at law. The 
facts that the soil under the highway was of no 
value to the owner, & that his motive for applying 
to the ct. was not connected with the enjoyment 
of his land, were held not to be reasons against the 
granting of the injunction.—GooDSsoNn v. RICHARD- 
BON (1874), 9 Ch. App. 221; 43 L. J. Ch. 790; 30 
L. T. 142; 38 J. P. 486; 22 W. R. 337, LC. & 
L. JJ. 

Annotations :—Consd. Allen v. Martin (1875), L. 
462; Cooper vo. Crabtree (1882), 20 Ch. D. 589; St. 
Mary, Battersea, Vestry 7». County of London & Bruch 
Provincial Electric Lighting Co. (1899) 80 IL. T. 
Marriott ». Eust Grinstead Gas & Water Co., (1909) 1 oh’ 
70. Refd. Wimbledon & Putney Commons ‘Gonservators 
” Dixon (1875), 33 L. T. 679; Eardley v. rare hates 
3 Ch. D. 826; Hlias v. Griffith (1878), & Ch. 521; 
L. & N. W. Ry. v. Westminster Corpn., Aen 1 Gh 759; 
Riley v. Halifax Corpn. (1907), 71 J. P. 4283; Butterley Co. 
v. New Hucknall Colliery Co., (1909) ‘'} Ch. 37; Kennard 
v. Cory (1922), 91 L. J. Ch. 452, 


271. Recovery of cost of re-instatement of street 
——-What expenses recoverable.|—Where a metro- 
politan local authority employ contractors to 
rcinstate streets broken up by a co. in the exercise 
of statutory powers, they cannot, under Metro- 
polis Management Act, 1855 (c. 120), s. 114, 
recover from the co. any additional sum, beyond 
the amount actually paid by the authority to 
their contractors, in respect of supervision over 
the work exercised by their officers, if in fact no 
expense for supervision is incurred beyond what 
would have been incurred in supervising the work 
if it had been done by the co.—METROPOLITAN 
WATER BOARD v. WESTMINSTER CITY COUNCIL 
(1905), 75 I. J. K. B. 384; 70 J. P. 523 22 
T. L. R. 92; 4 LL. G. BR. 237, C. A.3 revsg. S. C. 
sub nom. NEW RIvER Co. ve. WESTMINSTER CITY 
CoUNCIL (1904), 73 L. J. K. B. 1009, D. C. 


Annotation :—Apld. Ballard v. Wandsworth Corpn. (1906)>» 
70 J. P. 331. 


272. Liability to pay compensation—Subsidence 
of street—Jurisdiction of justices—Claim exceed- 
ing fifty pounds.|—-Undertakers for the supply of 
water to a borough under a special Act, which 
incorporated Lands Clauses Consolidation Act, 
1845 (c. 18), & Waterworks Clauses Act, 1847 
(c. 17), under their statutory powers, broke up 
the soil of a public road, which was repairable by 
a county council, & laid a pipe therein, & they 
restored the road to its former condition. Hight 
months after the completion of the work a portion 
of the road slipped & was repaired at a cost 
exceeding £50. Upon a claim preferred by the 
county council before two justices under s. 28 of 
Waterworks Clauses Act, 1817 (c. 17), to recover 
the cost of repairing the damage the justices 
found (a) that the whole of the work of laying the 
pipe had been done in a proper, efficient & work- 
manlike manner; (b) that the damage was the 
result of laying the pipe in the road :—Held: the 
claim for compensation fell within Waterworks 
Clauses Act, 1847 (c. 17), s. 6, &, as it exceeded 
£50, the justices had no jurisdiction to entertain 
it.—HARPUR v. SWANSEA CoRPN., {1913] A. C., 


4a3 
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507; 82 L. J. K. B. 1208; 109 L. T. 576; 77 
J.P. 8381; 29 T. L. R. 737; 57 Sol. Jo. 7733 11 
L. G. R. 1096, H. L. ; affg. S. C. sub nom. SWANSEA 
CORPN. v. HARPUR, [1912] 3 K. B. 493, C. A. 


SuB-SECT. 2.—DEFECTIVE STREET APPARATUS. 


273. Fire plug—Placing open fire plug in foot- 
path.}— HENDRA v. CHELSEA WATERWORKS 
GOVERNOR & Co. (1891), 8 T. L. R. 101. 

274. Bursting.|—TlANcock v. SOUTITWWARK 
& VAUXHALL WATERWORKS Co., [1889] W. N. 198. 

275. Escape of water from—Severe frost.|— 
A waterworks co., pursuant to the statute incor- 
porating them, laid down main pipes at the pre- 
scribed depth below the surface of the street & 
placed in them proper fire plugs as required. By 
a frost of a severity rarely felt in England, a fire 
plug which had resisted the frost for twenty-five 
years was forced out & the water escaped from the 
main, but owing to the stopper above the plug 
being covered with ice & snow, the water could not 
rise to the surface, but was forced through the 
brickwork round the neck of the main & made its 
way into pltf.’s cellar, where it did damage :— 
Held: the co. were not liable since the accident 
arose from a frost of extraordinary severity, the 
effects of which the co. could not foresee or be 
expected to guard ayainst, & consequently, there 
was no negligence on their part.—DBLYTH 1. 
BiRMINGHUAM WATERWORKS Co. (1856), 11 Exch. 
781; 25 L. J. Ex. 212; 26 L. T. O. S. 261; 20 
J.P. 247; 2 Jur. N.S. 3833; 4 W. R. 2945 156 
KK. RR. 1047. 

Annotations :—Distd. Steggles v. New River Co. (1863), 1 
New Rep. 236. Refd. Madras Ry. wv. Zemindar of 
Carvetinagarum (1874), 30 L. U..770.3 Bull v. Shoreditch 
Borough (1902), 1 L. G. RR. 81. Mentd. Sinith r. L. & S. W. 
Ry. (1870), L. R.6C. P2145 Strettons Derby Brewery Co. 
v Derby Corpn., (1894) 1 Ch. 431; Weld-Blundell ve. 
Stephens, [1020] A. C. 956; Baker v. James, [1921] 2 
K. B. 6713; Re Polemiy & Furness, Withy, [1921] 3 K. B. 
560: Montreal Citv 7. Watt & Scott, [1922] 2 A.C. 554, 
viene v. Britannia Hygienic Laundry Co., (1923) 1K. B. 
OO. 


276. .|—Pltf.’s premises were 
flooded by an escape of water laterally from one 
of deft.’s pipes, arising from the starting of a fire- 
plug, in consequence of a severe frost. By reason 
of an accumulation of frozen mud on the top of 
the plug, the water was unable to force the plug 
out & thus escape, in which case no damage would 
have resulted. Evidence was given that the plugs 
were known to start occasionally under such 
circumstances, & that the lateral escape of water 
might be prevented at a moderate expense :-— 
Held: there was evidence to go to the jury of 
negligence on the part of defts.—STEGGLES v. 
New RIver ('o. (1863), 1 New Rep. 2386 5; 11 W. R. 
2343 affd. (1865), 138 W. R. 418, Ex. Ch. 

277. Failure to repair—Broken cap.|— 
By a local Act a waterworks co. was bound, at the 
request of Town Improvement Comrs., to fix fire 
plugs into their mains, & to repair & keep them in 
proper order, at the cost of the Improvement 
Comrs., in whom the property in the plugs was 
vested by virtue of their Improvement Act. In 
consequence of the cap of one of the fire plugs 
provided under the Act being broken, a horse 
placed his foot in the plughole & was lamed :-— 
Held: the waterworks co., & not the Comrs., were 
liable for the injury.— BAYLEY v. WOLVERHAMPTON 
WATERWORKS Co. (1860), 6 H. & N. 241; 30 
1. J. Ex. 57; 253. P. 199; 158 BK. R. 99. 
Annotations :—Co Moore _v. Lambeth Waterworks Co., 


nsd. 
(1886), 50 J. P. 756.) Refd. Dawson v. Bingley U. D.C. 
(1910), 27 T. L. R. 46. 




















SUPPLY. 





278. —-—- ——— Hole in plug box.]—-SrockInGs 
v. LAMBETH WATERWORKS Co. (1891), 7 T. L. R. 
460, C. A. 

Anniallow ry ed Dawson wv. Bingley U. D. C. (1910), 27 
. . d. 


R. 4 

279, Projection above level of street.|— 
A fire plug had been lawfully fixed in a highway by 
defts. Originally the top of the fire plug had been 
level with the pavement of the highway, but in 
consequence of the ordinary wearing away of the 
highway the fire plug projected half an inch above 
the level of the pavement. The fire plug itself 
was in perfect repair. Pltf., whilst passing alony 
the highway, fell over the fire plug & was hurt : 
Held: as the fire plug was in good repair, & had 
been lawfully fixed in the highway, no action by 
pltf. would lie against defts.—Moore v. LAMBETH 
WATERWORKS Co. (1886), 17 Q. B. D. 462; 55 
L. J. Q. B. 304; 55 L. T. 309; 50 J. P. 756; 34 
W. RR. 559; 2 T. L. R. 587, C. A. 

Annotations :—Consd. Thompson v. Brighton Corpn., 
Oliver v. Horsham L. B., {1894]1 Q. B. 332; G.C. Ry. «. 
Hewlett. [1916] 2 A. C. 511. Refd. Hartley 7. Kochdale 
Corpn., [1908] 2 K. B. 594; Dawson . Bingley U. D.C. 
(1910), 75 J. P2177. Mentd, R. ». Poole Corpn. (1887), 19 
Q. B.D. 602; Steel v. Dartford L. B. (1891), 60 L. J. Q. B. 
256; Papworth v. Battersea B.C. (1914), 79 J. P. 108. 
280. —-— |—STYLES v. KAst LONDON 

WATERWORKS Co. (1887), 4 T. L. R. 190. 

281. Meter cover—-Failure to repair.|—A water 
meter which was the property of a water co. 
& used for measuring the water supplied by the co. 
to defts., the vestry of a parish, for watering the 
streets, was placed by defts. in a box of theirs 
sunk in the footway of one of the streets & covered 
with an iron flap. Defts. as such vestry were by 
sect. 96 of Metropolis Management Act. 1855 
(vc. 120), the surveyors of highways, & by sect. 116 
authorised to cause the streets in their parish to be 
watered. -Pitf. whilst walking along the strect 
stepped on the iron flap, & by reason of its having 
been worn smooth & become slippery & dangerous, 
he fell & was injured. Jn an action by him against 
defts. for damnages for such injury :—Held : though 
defts. might not be liable as surveyors of the lugh- 
way for negligence in not keeping the iron flap in 
a proper state, they were in their capacity as the 
authority for watering the street, in which capacity 
they had placed the iron flap there. ~ BLACKMORE 
0. MILE END OLD TOWN Vestry (1882), 9 Q. B.D. 
451; 51 L. J. Q. B. 4963 161. T. 8695 47 3. 2B. 
52; 30 W. R. 740, C. A, 
Annotations: Consd. Moore rv. 

(1886), 17 Q. BK. OD. 462.) Pupworth vr. Batternea B.C. 

(1911), 79 J. P.105. Mentd, Steels. Dartford L. B. (1891), 

60 L. J. Q. B. 2563 Lambert v. Lowestoft Corpn. (1901), 

65 J. P. 326. 

282. ——~ -|—PItf. was injured owing to the 
dangerous condition of a water meter pit cover in 
the highway within the district of the Metro- 
politan Water Board :—Held: the owners & 
occupiers of the premises, for the supply of water 
to which this cover was part of the apparatus, 
were primd jacie liable, & the Water Board was 
not liable, the former, under Water Board (Charges) 
Act, 1907 (c. clxxi),s.16 (1), having to maintain 
such apparatus.—MIstT tv. METROPOLITAN WATER 
Boarp & CREAMILK, Lip. (1915), 84 L. J. K. B. 
2041; 113 L. T. 500; 79 J. P. 495; 13 L. G. RB. 
874, D.C. 

283. Stopcock—Negligent fixing in  street.|— 
STRUBE v. SOUTHWARK & VAUXHALL WATER CO. 
(1889),,5 T. lL. R. 638, C. A. 

284. Failure to repair——Projection above 
level of street.|—CHAPMAN tv. FYLDE WATERWORKS 
Co., No. 188, ante. 

285. .j|—Defts. were authorised 
by statute to supply water in an adjoining district. 
By agreement with defts. the local highway 
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authority undertook to repair & keep in repair, | 

at defis.’ expense, the roads or pavements which 

had been opened or broken up by defts. during the 
twelve months specified in Waterworks Clauses 

Act, 1847 (c. 17), 8.32. In Oct. 1904, defts. opened 

a pavement in order to repair a pipe, & the local 

highway authority immediately thereafter re- 

instated the paving. The pavement having sunk 
below the level of a water box fixed in the pave- 
ment, the local authority repaired it again in 

July, 1905, but did not repair it subsequently. 

The county ct. judge found as a fact that the 

pavement was out of repair in Oct. 1905, & con- 

tinued unsafe until Junc, 1907, when pltf. slipped 
on the water box, & was injured in consequence 
of the pavement having sunk around the water 
box: —Held: (1) the fact that the highway 
authority had a duty to keep the road level did 
not take away the liability of defts. for the 
obstruction caused by the negligence of them- 
selves or their agents at the expiration of the twelve 
months from Oct. 1904; (2) defts. were liable for 
damages, & not merely for the penalty under the 
statute as the action was brought in respect of 
something altogether outside the relation of water 
supplier & water consumer.—-HTARTLEY 1+. RocH- 

DALE Coren., [1908] 2 K. B. 594; 771. J. K. B. 

884; 99 L. T. 275; 72 J.P. 348; 24 T. LR. 

625; 61. G. R. 858, D.C. 

286. -——-.|—The provision of Metropolitan 
Water Board (Charges) Act, 1907 (c. clxxi), 8. 8, 
which imposes on the owner or occupier of a house 
requiring a supply of water from the Metropolitan 
Water Board the duty of maintaining the com- 
munication pipe & apparatus necessary for the 
purposes of such supply, applies in the case of a 
communication pipe & apparatus already laid 
down at the date of, as well as in the case of 
such a pipe & apparatus laid down after, the 
coming into operation of the above-mentioned 
Act. Accordingly, where a person passing along 
a street within the limits of supply of the Metro- 
politan Water Board sustained injury through 
non-repair of a stop cock box which had been placed 
in the pavement in connection with a communica- 
tion pipe before the coming into operation of the 
above-mentioned Act :—Held: the Mefropolifan 
Water Board was not liable in respect of the non- 
repair of the stop cock box.—Batrr v. METKO- 
POLITAN WATER Boanp,. [1911] 2 K. B. 965; 80 
lL. J. K. B. 1854; 105 L. T. 496; 75 J. P. 545; 
27 T. 1. R. 579; 55 Sol. Jo. 7143 91. G. R. 1123, 
CA, 

Annotation :-—Folld, Mist_ +r. 
Creamilk (1915), &4 LL. J. K ; 
287. Failure to fill up cavity.J——Pltf. was 

walking along the pavement when the toc of her 

boot went into the circular orifice of a stop cock 
box which was part of defts.’ water system, with 
the result that she sustained persona] injuries. 

The stop cock box had been constructed by the 

lrambeth Waterworks co., who were defts.’ pre- 

decessors, under statutory authority. It had an 
opening 24 in. in diameter & 33 in. deep to the 
point where the spindle was reached. It was the 
practice of defts. to fil up the space between the 
spindle & the level of the pavement Ly means of 
a tight wisp of straw with mud or earth on top of 
it for the purpose of protecting the mechanism 
against frost & grit. Upon the occasion in 
question this wad only reached within 1 im. of the 
top of the stop cock box :—Held: the original 
construction of the stop cock box was lawful ; 
there was a duty to supplement the construction 
of the box by a wad, but there was no duty on the 





Metropolitan Water Board & 
. B. 204) 
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part of defts. to renew a wad which in course of 
time had become worn, & from the above facts the 
judge might infer that after the occasion of the 
last user of the stop cock box in question either no 
wad was put in or an insufficient one, & accord- 
ingly he was justified in coming to the conclusion 
that defts. were liable-—OsBorn v. METRO- 
POIITAN WATER BoarpD (1910), 102 L. T. 217; 
u : P. 190; 26 T. L. R. 283; 8 L. G. R. 170, 


Annotation :-—Dbtd. Kosenbaum ». Metropolitan Water 
Board (1910), 108 L. T. 739. 


288. j|—DPitf. caught her foot in a 
stop cock box in a highway & sustained personal 
injuries. ‘The stop cock box was placed in 
position by the Metropolitan Water Board under 
statutory authority. It was the practice of the 
servants of the Water Board from time to time to 
fill up these boxes with wads of straw for the 
purpose of protecting the spindle from frost & 
stones. At the time of the accident the wad of 
straw in the box in question had become so 
worn as to leave a hole some 2 inches deep. 
The judge held that the Board were lable in 
damages. The Ct. of Appeal having ascertained 
from the judge that he had not applied his 
mind to the question whether these stop cock 
boxes were a source of danger unless filled in 
with straw, but had assumed that they were by 
reason of the practice of the Water Board :——Held : 
there must be a new trial.— ROSENBAUM t. METRO- 
POLITAN WATER BoaRp (1910), 108 L. T. 739; 
75 J. P2123 27 T. LR. 108; 9 J. G. R. 315, 
CM. A.3 on appeal from 8 L. G. R. 735. 


afanotation. —Refd. Batt v. Metiopohtan Water Board 
(1911), 9 L. G. RR. 307. 


289. - —— Injury due to malicious act of third 
party.|-—- Where the proximate cause of the 
raising of an iron plate, lid, or covering of a water 
apparatus m a street of the Metropolis, above the 
level of the pavement so as to be a dangerous 
obstruction by sticking up, is the malicious act 
of a third person against which precautions would 
have been inoperative, the Metropolitan Water 
Board is not liable to any one thrown down by it 
& hurt, in the absence of a finding that the 
occurrence could or ought to have been foreseen 
& provided against. Although bound to exercise 
all reasonable care the Board is not in the absence 
of such a finding responsible for damage caused by 
the malicious acts of third persons.-~SIMPSON 1, 
METROPOLITAN WATER BOARD (1917), 15 L. G. R. 
629. 

290. Valve cover— Failure to repair—Projection 
above level of street.|— The iron cover of a valve 
connected with a water main was properly fixed 
in a highway by defts., but in consequence of the 
ordinary wearing away of the highway the valve 
cover projected an mech above it. Pltf.’s horse 
using the highway stumbled over the valve 
cover & was hurt. In an action against defts., 
who were both the water authority & the highway 
authority, for the injury to the horse :—Held: 
it was the duty of defts. to make such arrangements 
that works under their care should not become a 
nuisance to the highway, & pltf. was entitled to 
recover.— KENT ?. WORTHING LOCAL BOARD (1882), 
10Q.B.D.118; 521.5. Q.B. 77; 48 L. T. 362 ; 
47 J. P. 233 sub nom. KENT tv. WATLING LocaL 
Boakp, 31 W. R. 583, D.C. 

Annotations :-— Dbtd. Moore vr. Lambeth Waterworks Co. 
(1886), 17 Q. B. D. 462. Overd. Thompson v. Brighton 
Corpn., Olver v. Horsham L. B., [1894] 1 Q. B. 334%. 
The case in this et. of Afvore v. Lambeth Waterworks Co., 
No. 279, ante, standing, in my judgment Kent v. Worthing 


L. B., cannot (A. L. Surin V.J.). Mentd. R. «. Poole 
Corpn. (1887), 19 Q. B. D. 602. 
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Part 1V.—Finance. 


Sect. 1.—LOCAL AUTHORITIES. 
See LOCAL GOVERNMENT, Vol. XXX., pp. 18-21 
Charges for supply of water.]—<See Part III., 
Sect. 2, sub-sect. 9, ante. 


Sect. 2.—STATUTORY COMPANIES. 
SUB-SECT. 1.—IN GENERAL. 


291. Issue of new capital—Provision for increase 
by special resolution—Validity of issue by Pro- 
visional Order.|—-Where the articles provided that 
the capital of a certain gas & water co. might be 
increased by special resolution, & Provisional 
Orders were made under the Gas & Waterworks 
Facilities Act, 1870 (c. 70), purporting to effect 
such increase of capital:—Held: the issue of 
such additional capital was valid, & the holders 
thereof were entitled to be treated as members in 
the distribution of the surplus assets, although no 
special resolution had in fact been passed authoris- 
ing such issue.—J?e NEw TREDEGAR GAS & WATER 
Co., Lrp. (1914), 59 Sol. Jo. 161. 

292. Nature of shares.}—Though shares in water 
works are a legal estate, & corporeal inheritance, 
yet no one proprietor can receive the profits 
himself; & as there is no other way to get at it, 
proper to come into this ct. for mesne profits.— 
TOWNSEND (LORD) v. ASH (1745), 3 Atk. 336; 26 
Ei. R. 995, L. C. 

Annotations :—Distd. Bligh v. Brent (1837), 6 L. J. Ex. Eq. 
58. Refd. Doe d. Lidgbird ». Lawson (1828), 8 B. & C. 
606; Watson v. Spratley (1854), 10 Kxch. 222. Mentd. 
Hicks v, Sallitt (1854), 3 De G. M. & G. 782. 

293. .]—Shares in the Chelsea Waterworks 
co. are personal property.—BLIGH v. BRENT 
(1837), 2 Y. & C. Ex. 268; 6 L. J. Ex. Eq. 58; 
160 E. R. 397. 

Annotations :—-Distd. Baxter v. Brown (1845), 7 Man. & G. 
198. Consd. Watson v. Spratley (1854), 10 Exch. 222. 
Refd. Bradley v. Holdsworth (1838), 3 M. & W. 422; 
N. W. Ry. v. M'Michael, Birkenhead, Lancashire & 
Cheshire Junction Ry. », Pilcher (1851), 5 Exch. 1213; Le 
Langham’s Will (1853), 1 Hq. Rep. 118; Thornton v. 
Kempson (1854), Kay, 592; Oayter v. Tucker (1858), 4 
K. & J. 243; Bulmer v. Norris (1860), 9 C. B. N. 8. 19; 
Bennett v. Blain (1863), 15 C. B. N.S. 518; Adair v. New 
ltiver Co. & Metropolitan Water Board (1908), 25 T. L. Rh. 
193. Mentd. Nowry & Enniskillen Ry. v. Coombe (1849), 
3 Kxch. 565. 

Whether within Mortmain Acts.|—See 

CHARITIES, Vol. VILI., p. 272, No. 371. 

Nature of debentures—Whether within Mortmain 
Acts.|——See CHARITIES, Vol. VIIT., p. 273, No. 390. 

Remedies of debenture holders.}] — See Com- 
PANIES, Vol. X., p. 1190, No. 8447. 

Winding-up _proceedings.] — See 
Vol. X., p. 1198, Nos. 8476, 8477. 








COMPANIES, 


SUB-SECT. 2.—PROFITS. 


See Waterworks Clauses Act, 1847 (c. 17), 
ss. 75-82. 

294. What profits include—Rents & profits of 

landed property.|—(1) The New River co., by the 
New River co.’s Act, 1852, which incorporates 
Waterworks Clauses Act, 1847 (c. 17), s. 75, is 
prohibited from distributing amongst its share- 
holders dividends exceeding the rate of 10 per cent. 
per annum. 
_ (2) The “ undertaking ”’ of the New River co., 
Including its landed property, is all one under- 
taking, & the rents & profits of the landed property 
are part of the profits of the undertaking within 
Waterworks Clauses Act, 1847 (c. 17), s. 75. 





(3) The undertakings of the metropolitan water 
cos., on their transfer to the Metropolitan Water 
Board under Metropolis Water Act, 1902 (c. 41), 
ought to be valued as subject to & not as free from 
the obligations to contribute to the sinking fund 
created by the cos.’ special Acts. —METROPOLITAN 
WaTER Boarp v. NEW RIVER Co. (1904), 20 
T. L. R. 687, H. L.; revsg. 8S. C. sub nom. Re 
NEW RIVER Co. & METROPOLITAN WATER BOARD, 
68 J. P. 329, C. A.; affg. S. C. sub nom. East 
LONDON WATERWORKS Co. v. METROPOLITAN 
WATER BoarRp, GRAND JUNCTION WATERWORKS 
Co. v. METROPOLITAN WATER BOARD, NEW RIVER 
me v. METROPOLITAN WATER BOARD, 20 T. L. R. 
245, C. A. 

295. Dividends—Limit of dividend—Waterworks 
Clauses Act, 1847 (c. 17), 8. 75.|—METROPOLITAN 


WatER BoarRD v. NEW RIVER Co., No. 204, 
ante. 
296. —— Provision for payment of 








smaller dividend.|—The Weymouth Waterworks 
co. was incorporated by an Act of 1797, but was 
subjected to the provisions of an Act passed in 
1855, which incorporated Waterworks Clauses 
Act, 1847 (c. 17), & authorised a capital of £40,000 
to be issued, but did not fix any maximum rate 
of dividend on the capital. In 1907 the co. was 
empowered to raise further capital to the amount 
of £60,000 by an Act which contained provisions 
that, except as by the Act otherwise provided, 
the new capital or the holders thereof were to be 
subject & entitled to the same liabilities, rights, & 
privileges as if it were part of the original capital, 
but limiting the dividend on the further capital 
to 5 per cent. per annum, unless a larger dividend 
should be necessary at any time to make up 
deficiencies of former dividends. These de- 
ficiencies existed in respect of both classes of 
capital, & there was an anticipated annual surplus 
which was available towards making up the 
deficiencies :—/7eld: in making up the de- 
ficiencies, the co. was bound to preserve, between 
the total amounts paid by way of back dividends 
to the holders of the two classes of capital, the 
proportions of 10 per cent. & 5 per cent. pre- 
scribed by the Waterworks Clauses Act, 1847 
(c. 17), s. 75, & the special Act of 1897, as the 
maximum dividends on the two classes of shares 
respectively until the arrears were paid.—WEY- 
MOUTH WATERWORKS Co. v. COODE & HASELL, 
[1911] 2 Ch. 520; 81L.J.Ch. 11; 104 L. T. 587; 
18 Mans. 385. 

297. Meaning of ‘‘ prescribed 
rate.’’?|—A waterworks co. was formed under a 
special Act, which incorporated Waterworks 
Clauses Act, 1847 (c. 17). Under subsequent 
special Acts, which incorporated Companies Clauses 
Act, 1863 (c. 118), the co. issued preference stock 
at 5 per cent. & 4$ per cent. respectively. None 
of the co.’s Acts contained a prescribed rate for 
the division of profits among the undertakers :— 
Held: by virtue of Companies Clauses Act, 1863 
(c. 118), 8. 13, the rates of interest fixed by the co. 
on the preference stock issued by them were 
‘ prescribed rates,’’ & the whole of the paid-up 
capital being subject to prescribed rates of interest 
vyhe co., by the Waterworks Clauses Act, 1847 
‘c. 17), s. 75, were only entitled to divide as 
maximum dividends 10 per cent. per annum on 
the ordinary stock.—CHELSEA WATERWORKS Co. 
v. METROPOLITAN WATER BOARD, [1904] 2 K. B. 
717; 52 W. R. 449; 20 T. L. R. 483; sub nom. Re 
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CHELSEA WATER Co. & METROPOLITAN WATER 
Boarp, 73 L. J. K. B. 532; 90 L. T. 831, C. A. 
Deficiency in dividends.|—Sce Nos. 298- 
300, post. 

298. Surplus profits—Arrears of dividends— 
Rights of shareholders.|— Under an Act of 1845, 
the dividends on the shares in a water co. were 
limited to 10 per cent., after payment of which & 
providing for a contingent fund, the ct. of quarter 
sessions had power to reduce the water rates. B 
a second Act in 1854, the capital was extended 
a& variation made in the shares & rate of interest : 
Held: on the construction of the second Act, 
shareholders under the first Act were not deprived 
of their right to payment, out of any surplus, of 
their arrears of dividends existing at the passing 
of the second Act.—CoaTes v. NoTrincHaM 
WATERWORKS CO. (1861), 30 Beav. 86; 4L. T. 607; 
7 Jur. N. 8S. 790; 9 W. R. 799; 54 FB. R. 821. 

299, ——_ —__— Different maximum divi- 
dends.]—WEYMouTH WATERWORKS Co. v. COODE 
& HASELL, No. 296, ante. 

300, ——— Deficiency prior to incorporation 
of Waterworks Clauses Act, 1847 (c. 17).)—A 
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water co., one of whose special Acts incorporates 
Waterworks Clauses Act, 1847 (c. 17), has no power 
to apply its surplus profits in making uP to its 
ordinary stockholders any deficiency in the pre- 
scribed rate of dividend, or a full 10 per cent. 
dividend, if that is the prescribed rate, for any 
years before the time when Waterworks Clauses 
Act, 1847 (c. 17), was made applicable to the co.— 
KENT WATERWORKS Co. v. LAMPLOUGH, [1904] 
A.C.27; 73 L. J. Ch. 96; 89 L. T. 704; 68 J. P. 
361; 52 W. R. 401; 20 T. L. R. 107; 48 Sol. Jo. 
130; 21. G. R. 403, H. L.; affg. 8. C. sub nom. 
LAMPLOUGH v. KENT WATERWORKS Co., [1903] 1 
Ch. 575, C. A. 

Charges for supply of water.|—See Part ITI., 
Sect. 2, sub-sect. 9, ante. 


Srcr. 3.—METROPOLITAN WATER BOARD. 
Sce Metropolis Water Act, 1902 (c. 41), 5s. 16-22. 


Charges for supply of water.j|—Sce Part V., 
Sect. 3, post. 





Part V.—Metropolitan Water Supply. 


SEcT. 1.—METROPOLITAN WATER BOARD. 
SuB-bEct. 1.—FORMATION AND CONSTITUTION. 
A. In General. 

Sce Metropolis Water Act, 1902 (c. 41). 

301. Transfer of undertaking to Metropolitan 
Water Board—Distribution of compensation— 
Rights of different classes of shareholders.}— 1111. 





v. CHELSEA WATERWORKS CoRrpn. (1904), 48 
Sol. Jo. 708. 
302, ——— Power to pay gratuities to em- 


ployees.]—A scheme prepared by a water co. under 
Metropolis Water Act, 1902 (c. 71), sched. 4, for 
the application & distribution of the compensation 
moneys payable upon the purchase of the co.’s 
undertaking by the Metropolitan Water Board 
does not empower the co. to pay a certain sum, 
part of the compensation moneys, as gratuities to 
those servants who had been for a certain number 
of years in the service of the co.—WARREN v. 
LAMBETH WATERWORKS (1905), 21 T. Ti. R. 685. 
303. Limit of supply—Effect of Metropolis Water 
Act, 1902 (c. 41), s. 34.)—Prior to Metropolis 
Water Act, 1902 (c. 41), the Lambeth Waterworks, 
under a power given to them by an Act of 1848, 
by which they were incorporated, to supply water 
in the parish of Morden, had laid certain water 
mains in that parish, & had also, but without any 
authority to do so, laid water mains in parts of 
four other parishes. Pltfs. under their Act of 1871 
were given power to supply water, among others, 
to the four parishes, & also the parish of Morden, 
& supplied such portion of the parish of Morden 
as could be served by them. The Act of 1902 
gave deft. board power to acquire & carry on the 
undertakings of certain water cos., including that 
of the Lambeth Waterworks, & to supply water 
in the parishes in which such cos. were authorised 
to supply water. Sect. 3 provided that? deft. 
board could exercise the powers previously vested 
in the cos., & that where any co. was supplying 
water in any parish in which it was not authorised 
to supply water the Act constituting the co. should 
extend & apply to that parish. Sect. 34 provided 
that ‘‘ The provisions of this Act shall not empower 


the Water Board ... to supply water within the 
limits for the supply of water of the Sutton District 
Water co. as defined by the Sutton District 
Waterworks Act, 1871, except so much thereof 
as was on Mar. 25, 1902, supplied by the company 
of Proprietors of Lambeth Waterworks.’ In 
these circumstances pltf. co. claimed a declaration 
that deft. board were not entitled to supply water 
within the parish of Morden except within so much 
of the parish as was on Mar. 25, 1902, actually 
being supplied by the Lambeth Waterworks :— 
Held: the Metropolis Water Act, 1902 (c. 41), 8. 34, 
was not confined in its operation to the four parishes 
to the exclusion of the parish of Morden, & pltf. 
co. were therefore entitled to the declaration asked 
for.—SvuTTon District WATER Co. v. METRO- 
POLITAN WATER BOARD (1926), 90 J. P. 61. 


B. Transfer of Obligations. 


See Metropolis Water Act, 1902*(c. 41), 5. 45. 

304. Obligations—Contribution to sinking fund.} 
—METROPOLITAN WATER BOARD v. NEW RIVER 
Co., No. 204, ante. 

305. Allowance of rebate.|—The Metro- 
politan Water Board is not bound to give a 
reduction in the rate to water consumers, although 
such a reduction had been granted by the water- 
works co. whose undertaking had been taken over 
by the board, & the profits had exceeded the 
prescribed amount, for, as the waterworks are not 
now carried on for the benefit of the undertakers, 
the sect. of Waterworks Clauses Act, 1847 (c. 17), 
which regulate ‘‘ the amount of profit to be received 
by the undertakers,’’ would not now apply.— 
CHISWICK URBAN DISTRICT COUNCIL v. METRO- 
POLIS WATER Boarn (1905), 69 J. P. 457; 21 
T. L. R. 620; 3 L. G. KR. 017. 

306. Supply of water ‘‘ during continuance 
of existence of company’’ — Dissolution of com- 
pany.|—By an indenture, dated Sept. 25, 1841, 
the S. watcr co. covenanted to supply water to 
certain houses at certain rates during the con- 
tinuance of the ‘existence of the co. The S, 
water co. was scheduled to the Metropolis Water 
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Sect. 1.—Metropolitan Water Board: Sub-sect. 1, 
B, & C.; sub-sect. 2. Sects. 2 &3: Sub-secta. 
12&3. Sect. 4.] 


Board Act, 1902 (c. 41). As compensation had 
been duly paid, the S. water co. was dissolved under 
sect. 29. Plitfs. said that sect. 45 (b) bound the 
Water Board to perform the contract of the 8S. 
water co. :—Held: the contract could not be 
enforced, as it was only made during the con- 
tinuance of the existence of the co.—HEDGE v. 
METROPOLITAN WATER BOARD (1907), 97 L. T. 279; 
71 J. P. 486; 23 T. L. R. 698; 56 L. G. R. 1188. 

307. Payment of King’s Clogg.]—The 
King’s Clogg, now consisting of an annual sum of 
£400, is an obligation which has been transferred 
to, & is now an obligation of, the Metropolitan 
Water Board, by virtue of the Mctropolis Water 
Act, 1902 (c. 41), & same is under sect. 4 secured 
upon the water fund established by that Act.— 
METROPOLITAN WATER BOARD v, ADAIR & Niw 
River Co. (1911), 27 T. L. R. 253; 55 Sol. Jo. 
270, HT. L.; affg. S. C. sub nom. ADAIR v. NEw 
RIVER Co., Lirp. & METROPOLITAN WATER BOARD 
(1908), 25 T. L. R. 198, C. A. 

Covenant against assignment of leasehold 
premises without consent.]—See LANDLORD & 
TENANT, Vol. XXXI., p. 378, No. 5242. 

308. Benefits—Agreement to pay company for 
supply of water.|— By an agreement made on 
Nov. 4, 1902, M. agreed with the West Middlesex 
water co. to pay to the co. one guinea per annum 
for cach of the twelve hydrants fixed at the King’s 
Theatre, Hammersmith. In 1909 the Metio- 
politan Water Board, to whom the undertaking 
of the West Middlesex water co. was transferred 
by the Metropolis Water Act, 1902 (c. 41), sued M., 
under the agreement of Nov. 4, 1902, for twelve 
guineas in respect of the water supply to the 
hydrants for four quartcrs up to Mar. 31, 1909. 
Deft. contended that, having regard to the terms 
of Metropolis Water Act, 1902 (c. 41), & of the 
Metropolitan Water Board (Charges) Act, 1907 
(c. clxxi), the agreement was determined by opera- 
tion of law on Apr. 1, 1908, when the Act of 1907 
came into operation :—Held: the agreement was 
not so determined, but was saved by sect. 45 (b) 
of the Act of 1902 & sect. 35 of the Act of 1907.— 
METROPOLITAN WATER BOARD v. MULHOLLAND 
(1909), 74 J.P. 27; 8L.G.R. 88, D.C. 








C. Transfer of Employces. 

See Mctropolis Water Act, 1902 (c. 41), 8. 47. 

309. Remuneration—Power of Board to alter— 
Although no alteration in duties performed.j— 
Pitf. had been employed by a London water co. 
whose undertaking was transferred to defts. by 
Metropolis Act, 1902 (c. 41), the appointed da 
being June 24, 1904. Down to Nov. 1906, plté. 
had received certain extra remuneration for over- 
time work under a verbal agreement made with 
the water co. in 1899, which had been modified 
in 1902, but in that month defts. gave notice to 
pltf. that they would thereafter pay him nothing 
additional to his ordinary wages, & after the 
expiration of that notice defts. refused & had 
since refused to pay the extra remuncration. 
Pitf. now sought a declaration that the agreement 
of 1899 was valid & subsisting, & that he was 
entitled to the payment of arrears. It was found 
as @ fact that since Nov. 1906, hc had performed 
the same duties as before that date alt ough his 
rate of pay had been altered :—Held: notwith- 
standing that Act provided that pltf. should 
receive not less salary, wages or pay than he would 
have been entitled to if the Act had not been 
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passed, there was noright given him by the Act by 
which he was entitled to say that his rate of pay 
could never be altered so long as he was performing 
the same duties.—ROWSELL v. METROPOLITAN 
WATER BOARD (1915), 84L. J. K. B. 1869; 79 J.P. 
267; 131. G. RR. 654. 

310. Superannuation allowance — ‘“‘ Existing 
officer ’’—-Officer not permanently employed—-Dis- 
cretion of Metropolitan Water Board.}—Pitf., 
originally an assistant engineer of the New River 
co., continued to hold that office under their 
successors, the Metropolitan Water Board, from 
1902 to 1910, when he was informed by letter that 
the works under the Staines Reservoir Act, 18986, 
& the New River co.’s Act of 1897, having been 
completed, his services would not, after the 
expiration of three months, be required. The 
Board had determined, & their decision had been 
upheld by the Treasury, that pltf. was not entitled 
to compensation for loss of office under Metropolis 
Water Act, 1902 (c. 41), 8. 47; & he therefore 
claimed a superannuation allowance under sub- 
sect. 10 of that sect. It was found as a fact upon 
the evidence that no limitation of his employment 
had been communicated to him when originally 
engaged by the New River co., & that no limitation 
had been imposed upon the authority of the chief 
enginecr of that co. who had engaged him :— 
Held: pltf. was entitled to a superannuation 
allowance, as having been ‘‘ dismissed ’’ on a 
ground other than misconduct; & even if his 
original employment had been of a temporary 
character & had ipso facto come to an end on the 
completion of specific works, there was nothing 
in sub-sect. 10 of sect. 47 to limit the rights of 
existing officers or servants to such of them as 
were permanently employed. But as sub-sect. 10 
enacted that an existing officer upon ceasing to 
hold office was to be entitled to a superannuation 
allowance ‘‘ upon the terms & conditions & accord- 
ing to the scale specified in the Superannuation 
(Metropolis) Act, 1866 (c. 31),’’ the amount of 
pltf.’s superannuation allowance was in the dis- 
cretion of the Water Board.— WEBSTER ¥. METRO- 
POLITAN WATER BOARD (1912), 76 J. P. 474; 10 
L. G. R. 1025. 


SuB-sEcT. 2.—POWERS AND DUTIES, 

See Metropolis Water Act, 1902 (c. 41), 8. 24. 

Acquisition of land.|—See ComMrunsory PuR- 
CHASE OF LAND, Vol. XI., p. 298, Nos. 2297, 2298. 

311. Wellsunk near stream-——Removal of support 
of subterranean water—Quantity of water in 
stream reduced—Liability of board where no direct 
abstraction from stream.]|—ENGLISH v. METRO- 
POLITAN WATER Boarp, No. 126, ante. 

312. Burst pipe—Opening street to repair— 
Notice to reinstate—Validity of notice.|—Applts. 
having discovered a leak in one of their pipes 
caused the roadway in the district of the W. city 
council to be opened, &, after repairing the 
defective pipe, temporarily reinstated the roadway. 
Resp., on behalf of W. city council, served the 
following notice on applts: 

‘Take notice that the W. city council require 
the Metropolitan Water Board forthwith well & 
sufficiently to repair & make good such part or 
parts of the pavement in Vauxhall Bridge road by 
189, sunk, broken, injured or damaged by reason 
of the breaking, bursting or want of repair of a 
pipe belonging to the board. Further take notice 
that the city council will make good the pavement, 
or surface, or soil, when broken up instead of per- 
mitting such work to be done by the board, & will 
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charge the board with the expense of making good 
such pavement, or surface, or soil, so broken uP 
or opened. Please inform me when the boar 
have broken up or opened the permanent surface 
or soil in order that I may give the necessary 
instructions for the pavement or soil to be made 
good.” Applts. did not carry out the work 
described in such notice within forty-eight hours: 
—Held: the notice was a good notice, & applts. 
were rightly convicted of committing a breach of 
the provisions of Metropolis Management Act, 1855 
(c. 120), s. 112, in not within forty-eight hours 
next after the service of the notice carrying out 
the requirements thereof.—METROPOLITAN WATER 
BoaRD v. BRADLEY (1910), 102 L. T. 893; 74 
J. P. 3381; 8 L. G. R. 815, D. C. 

818. Right of access to main—For inspection & 
repair—Main under property of railway company— 
Construction of agreement.) — METROPOLITAN 
WATER Boarp v. LoNpon & Norru-EASTEeRN Ry. 
Co., No. 72, ante. 

314. Duty to supply water—Action for penalties 
—Under Metropolis Water Act, 1871 (co. 113), s. 16 
——Who may bring action.}—When a metropolitan 
water co. has provided a supply of water for a 
district, under Metropolis Water Act, 1871 (c. 113), 
8. 7, a private individual cannot take proceedings 
against the co. for the penalties, imposed by s. 16, 
for refusing or neglecting ‘‘ to provide & keep .. . 
a constant supply of pure & wholesome water 
sufficient for the domestic purposes of the inhabi- 
tants.”” Such proceedings can only be taken by 
the metropolitan authority within the jurisdiction 
of which the penalty has been incurred.—K YFFIN 
v. HAST LONDON WATER Co., [1896] 1 Q. B. 446 ; 
65 L. J. M. C. 60; 741. T. 141; 603. P. 230; 44 
Me R. 446; 12 T. L. R. 201; 18 Cox, C. CO. 235, 


Cc. 
-.]—~See Part III., Sect. 2, ante. 


Sect. 2.—PURPOSES. 
Domestic purposes.|—See Part III., Sect. 2, 
sub-sect. 2, A, ante. 
Trade & non-domestic purposes.|—Sce Part 
ITl., Sect. 2, sub-sect. 7, ante. 
Public purposes.|—See Part III., Sect. 2, sub- 
sect. 3, ante. 


Secr. 3.—CHARGES. 
SuUB-s8EcT. 1.—WATER Rattus. 

See Metropolitan Water Board (Charges) Act, 
1907 (c. clxxi). 

815. Liability to be rated—Owner or occupler— 
Annual value of premises—Mode of proof.|—-The 
provisions of Water Rate Definition Act, 1885 
(c. 34), apply not only to sect. 68 of Waterworks 
Clauses Act, 1847 (c. 17), but also to sect. 72 of 
that Act & to sect. 58 of Southwark & Vauxhall 
Water Act, 1852, & consequently, in order to prove 
the annual value of a house in the metropolis for 
the purpose of determining whether the water rate 
is to be paid by the owner or the occupier it is 
sufficient to produce the rate book showing the 
rateable value of the house as settled by the local 
authority.—-METROPOLITAN WATER BOARD 1. 
STREETON (1910), 102 L. T. 220; 74 J._P. 180; 
8 L. G. R. 277, D. C. 

816. ——— House or building occupied as separate 
tenement—Intercommunication between adjoining 
houses—Supply of water to one house only.|— 
Defts. for the purposes of their business established 
communication between two blocks of buildings 
occupied by them which consisted of what had 
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formerly been separate buildings. To one of these 
buildings a supply of water was furnished by pltfs. 
by means of a communication pipe which was 
unconnected with any other part of the premises. 
Persons employed in other parts of the premises 
were accustomed to come to the building actually 
supplied by pltfs. for the purpose of obtaining 
water for drinking purposes. Plitfs. sought to 
recover from defts. water rate based upon the 
rateable value of the whole of the premises on the 
ground “ that it was a house or building occupied 
as a separate tenement’’ within the meaning of 
sect. 8 of Metropolitan Water Board (Charges) 
Act, 1907 (c. clxxi). The county ct. judge held 
that the building to which the water was actually 
supplied was a ‘‘ house or building occupied as a 
separate tenement ’’ & that defts. were only liable 
to pay water rate based upon the rateable value 
of that particular building :—Held: there was 
evidence upon which the judge could so hold.— 
METROPOLITAN WATER BOARD v. BAKER (G. P. 
& J.), Lrp. (1910), 102 L. T. 586; 74 J. P. 337; 
26 T. L. R. 396; 8 L. G. R. 623, D. C. 

317. ——— House not exceeding £20 in value— 
Liability of owner—-Meaning of ‘‘ owner.’’] — 
METROPOLITAN WATER BOARD v. BROOKS, No. 207 
ante. 

818. Basis of assessment—Annual value—Mode 
of proof.]|—METROPOLITAN WATER BOARD v 
STREETON, No. 315, ante. 

319. Rateable value.|—CoLLEY’s PATENTS, 
Lrp. v. METROPOLITAN WATER Boarp, No. 162, 


ante. 
‘‘ valuation list in 





Valuation lists—What Is 
force.’’|—Sce Rates & RaTina, Vol. XXXVIII., 
pp. 636, 637, No. 1548. 

320. Making of rate—Duty of undertakers to 
allow rebate—Supply of water for domestic pur- 
poses to business premises.|—CoLLEy’s PATENTS, 
Lirp. v. METROPOLITAN WATER BOARD, No. 162, 
ante, 

Recovery of rates. ]—See Sub-scct. 3, post. 


SuB-sEcT. 2.—SuUPPLY BY MEASURE. 

See Metropolitan Water Board (Charges) Act, 
1907 (c. clxxi). 

321. Right to supply by measure—House used 
for trade or business oie aloe Oa 
ODDENINO v. METROPOLITAN WATER BOARD, No. 
161, ante. 

322. Who chargeable—Builder ‘‘ requiring ”’ 
supply for building operations—Meaning of 
“* require.’’]—METROPOLITAN WATER BOARD v. 
JOUNSON & Co., No. 199, ante. 

See, also, Part III., Sect. 2, sub-sect. 9, ante. 


SuB-sEcT. 3.—RECOVERY OF RATES AND 
CIIARGES. 

Expense of providing supply of water to water 
closet—-Liability of tenant.|—See LANDLORD & 
TENANT, Vol. XXXI., pp. 303, 304, No. 4477. 

Arrears of rate—Whether trustee in seers ped 
‘* incoming tenant.’’]—-See BANKRUPTCY, Vol. IV., 
p. 206, No. 1899. 

Proceedings for recovery.| — See, 


generally, 
Part 1II1., Sect. 2, sub-sect. 9, C., ante. 


Sect. 4.—OFFENCES. 
823. Provision of prescribed fittings—Right of 
entry to inspect fittings—-Whgher notice to provide 
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Sect. 4.—Offences. Sect. 5.] 


fittings condition precedent.|—(1) Service of a 
notice under Metropolis Water Act, 1871 (c. 113), 
s. 27, requiring an owner or occupier to supply 
premises with the prescribed fittings, is not neces- 
sary to give a right of entry & inspection to the 
officers or agents of the water company under 
sect. 30 of the same statute. 

(2) Before a person can be convicted under 
Metropolis Water Act, 1871 (c. 113), s. 30, of 
hindering the officer or agent of the water co. from 
entering a house to inspect & examine the pre- 
scribed fittings there must be proof of the regula- 
tions as to such fittings.—METROPOLITAN WATER 
Boarp v. Norticotr (1907), 96 L. T. 708; 71 
J.P. 338; 5 L. G. R. 770, D.C. 

824. ——— Conviction for non-compliance with 
Metropolis Water Act, 1871 (oc. 113)—Right of 
appeal.|—-NORMAN v. SLADE (1887), 51 J. b. 41. 

325. Failure to repair service pipeg eae of 
undertakers to cut off supply.]| in 
the metropolis, who were furnishing a consumer 
with a constant supply of water for domestic 
purposes, the pipe communicating with his pre- 
mises being attached to the co.’s main under the 
roadway of a public street, opened up the road- 
way & found a defect in the communication pipe 
causing a serious waste of water. They there- 
upon gave him written notice to repair the pipe 
forthwith ; & upon his failing to so do, they cut 
off the water supply to his premises at the main, 
& refused to supply him until the pipe was re- 
paired. By Metropolis Water Act, 1871 (c. 113), 
gs, 28, in the case of a constant supply every owner 
or occupier, upon whom notice in that behalf has 
been served under the Act, shall provide the pre- 
scribed fittings & shall from time to time keep the 
samo in proper repair. By sect. 3 the term 
“ fittings’ includes communication pipes. By 
sect. 32, if any person supplied with water by the 
co. wrongfully fails to do anything which, under 
the provisions of the Act, ought to be done for 
preventing the waste of the co.’s water, they may 
cut off his supply & cease to supply him with 
water so long as the injury remains or is not 
remedied :—-Held: on the facts stated above, the 
co. were entitled to cut off the supply until the 
pipe was repaired, & therefore that they were not 
liable to the penalty imposed by aterworks 
Clauses Act, 1847 (c. 17), s. 48, for ‘‘ neglecting or 
refusing ’’ to suuply water to consumers.—GRAND 
JUNCTION WATERWORKS Co. v. RODOCANACIII, 
[1904] 2 K. B. 230; 73 L. J. K. B. 441; 90 L. T. 
819; 68 J. P. 200; 52 W. R. 508; 20 T. L. R. 
410; 48 Sol. Jo. 384; 21. G. BR. 689, D. C. 


Annotations; -—Consd. Colne Valley Water Co. v. Hall (1907), 
6L. T. 3985; si enes v. Portsmouth Waterworks Co. 
(apt 0), 75 J. P.9 


826. Alteration of apparatus — Cutting com- 
munication pipe & affixing thereto pipe for adjoining 
house.|—By Waterworks Clauses Act, 1863 (c. 93), 
8. 19, it is made unlawful for the owner or occupier 
of any premises supplied with water to affix any 
pipe to a pipe belonging to the undertakers or to 
a communication or service pipe belonging to such 
owner or occupier without the consent of the under- 
takers, & by regulation 5 made under Metropolis 
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Water Act, 1871 (c. 113), 5s. 17, every house sup- 
plied with water is to have its own separate com- 
munication pipe ‘“‘ provided that as far as is con- 
sistent with the special Acts of the co. in the case 
of a group or block of houses, the water rates of 
which are paid by one owner, the owner may at 
his option have one sufficient communication pipe 
for such group or block ”’ :—Held: this regulation 
did not justify applt. in cutting a communication 
pipe & affixing thereto a pipe for another adjoining 
house which formed part of a continuous row of 
houses without the consent of resps., & by doing 
so he had committed an offence within Water- 
works Clauses Act, 1863 (c. 93), 8s. 19.—KYFFIN 
v. METROPOLITAN WATER BOARD SNe 09 L. T. 
809; 72J.P.517; 71L.G.R.1 


Sect. 5.—POWERS AND DUTIES OF METRO- 
POLITAN LOCAL AUTHORITIES. 

327. Cutting off water—Necessity for notice to 
sanitary authority—What amounts to cutting off 
supply— Question of fact.|—-Water was supplied 
to a dwelling-house by a water co. by means of a 
service pipe connected with the co.’s mains. In 
this service pipe at a point between the house & 
the main was a stop cock provided by the landlord 
of the house, to whom belonged the service pipe 
& stop cock. There being a leak in the service 
pipe between the stop cock & the house, the co., 
after notice to the tenant of the existence of the 
Jeak, turned down the stop cock to prevent waste, 
& thereby turned off the water supply from the 
house, & the water remained turned off until the 
leak was repaired by the landlord, when it was 
turned on again by the landlord’s workman open- 
ing the stop cock. There was no intention on the 
part of the co. to withdraw the supply except for 
the immediate purpose of stopping the leak. <A 
magistrate having found, on the above facts, that 
there was no “ cutting off of the water supply ”’ 
or ‘ceasing to supply the house with water ”’ 
within the meaning of Public Health (London) 
Act, 1891 (c. 76), 8s. 49, so as to render it necessary 
that notice should be given to the sanitary 
authority :—Held: the question whether or not 
the water co. had cut off the water supply was a 
question of fact rather than a question of law, & 
the magistrate having found that there was no 
cutting off within the meaning of the sect., there 
was no ground for overruling his finding as being 
wrong in point of law.— YOUNG v. SOUTHWARK & 
VAUXHALL WATER Co. (1893), 69 L. T. 1443; 57 
J.P. ae 41 W. R. 622; 37 Sol. Jo. 509 ; 6 R. 
432, D 


Annotation : -—-Apld. Grand J mncion Watorworks Co. v. 
Rodocanachi, q 1904} 2 K. B. 230 


.|— See Public Health (London) Act, 
1891 (c. 76), 8. 49. 
Effect of insufficient supply of water.|—See 
Public Health (London) Act, 1891 (c. 76), s. 48. 
Supply to tenement houses.|—See London County 
ee (General Powers) Act, 1907 (c. clxxv), 
g 








Effect of absence of water fittings.|—See Public 
Health (London) Act, 1891 (c. 76), 8. 2 (1) (f). 


% 
( 1105 ) 


WATERCOURSES. 


See EASEMENTS AND PROFITS A PRENDRE ; SEWERS AND Drains ; WATERS AND WATERCOURSES. 


WATERMEN. 


See WATERS AND WATERCOURSES. 
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